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Hon.  David  Josiah  Breweb,  Hon.  Rufus  W.  Peckham, 

Hon.  Henbt  Billings  Brown»  Hon.  Joseph  MoKenna, 
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Hon.  William  R.  Day.* 
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80licit0b  general, 
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CLEBX| 

James  Hall  McKenney,  Es<). 
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John  Montgomery  Wright,  Esq. 
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THE  DECISIONS 


OF  THB 


Supreme  Court  of  the  United  States 


AT 


OCTOBER  TERM,   1902. 


[1]       •PETER  AMBROSINI,  Plff.  in  Err., 

V, 

UNITED  STATES. 

(See  8.  C.  Reporter's  ed.  1-8.) 

War  revenue  —  exemptions  —   liquor-tax 

honda. 

Bonds  required  to  be  grlvcn  to  the  state  of  !!• 
linoii  and  city  of  Chicago  as  a  condition 
precedent  to  the  issue  of  a  liquor  license 
were  exempted  from  the  stamp  tax  require- 
ment of  the  war  revenue  act  of  1808  (30 
Stat,  at  L.  448,  chap.  448),  either  as  bonds 
Issued  by  a  state  or  city  within  the  meaning 
of  the  exemption  conferred  by  i  17  of  that 
act,  or  by  virtue  of  the  proviso  in  that  sec- 
tion that  It  was  thereby  intended  to  exempt 
the  state  and  municipalities  in  respect  of 
the  exercise  of  strictly  governmental  func- 
tions. 

[No.  14.] 

Argued    and    Submitted    December^ 4,  1901. 
Decided  October  20,  1902. 

IN  ERROR  to  the  District  Court  of  the 
United  States  for  the  Northern  District 
of  Illinois  to  review  a  judgment  imposing 
a  fine  on  a  finding  of  guilty  of  an  otfense 
under  the  war  revenue  act.  Reversed  and 
remanded,  with  a  direction  to  quash  the 
indictment. 

See  same  case  below,  on  motion  to  quash 
indictment,  105  Fed.  239. 

Statement  by  Mr.  Chief  Justice  Fuller t 
This  was  a  writ  of  error  brought  to  re- 
verse a  judgment  of  the  district  court  im- 
posing a  fine  on  a  finding  of  guilty  of  an  of- 
fen!»e  under  §  7  of  the  act  of  Congress 
entitled  "An  Act  to  Provide  Ways  and 
Means  to  Meet  War  Expenditures,  and  for 
Other  Purposes"  (30  Stat,  at  L.  448,  chap. 
187  U.  8.         U.  S.,  Book  47. 


448),  otherwise  kno\vn  as  the  war  revenue 
act  of  1898.  The  indictment  contained  two 
counts.  The  first  charged  that  defendant 
on  August  30,  1898,  executed  a  certain  bond 
in  the  penal  sum  of  $3,000  to  the  people  of 
the  state  of  Illinois  without  aflixing  to  the 
bond  a  50-cent  revenue  stamp,  alleged  to  be 
required  by  said  act  of  Congress.  The  sec- 
ond count  charged  that  defendant  on  August 
30,  1898,  executed  a  certain  bond  to  the  city 
of  Chicago  in  the  penal  sum  of  $500  with- 
out affixing  thereto  a  50-cent  revenue  stamp, 
alleged  to  be  required  by  the  act.  The  bomlM 
were  set  forth  in  extenso.  A  motion  to 
quash  the  indictment  was  made  and  over- 
ruled, and,  a  jury  being  waived,  the  cause 
was  submitted  to  the  court  for  trial,  defend- 
ant found  guilty,  and  sentenced  to  pay  a 
fine.     The  opinion  is  reported,  105  Fed.  239. 

Sections  0,  7,  and  17  of  the  act  are  as 
follows: 

"Sec.  6.  That  on  and  after  the  first  day 
of  July,  eighteen  hundred  and  ninety-eight, 
there  shall  be  levied,  coilectod,  and  paid,  for 
and  in  respect  of  the  several  bonds,  deben- 
tures, or  certificates  of  stock  and  of  indebted- 
ness, and  other  documents,  instruments, 
matters,  and  things  mentioned  and  described 
in  schedule  A  of  this  act,  or  for  or  in  re- 
spect of  the  vellum,  parchment,  or  paper 
upon  which  such  instruments,  matters,  or 
things,  or  any  of  them,  shall  be  written  or 
printed  by  any  person  or  persons,  or  party 
who  shall  make,  sign,  or  issue  the  same,  or 
for  whose  use  or  benefit  the  same  shall  be 
made,  signed,  or  issued,  the  several  taxes  or 
sums  of  money  set  down  in  figures  *againstL3] 
the  same,  respectively,  or  otherwise  specified 
or  set  forth  in  the  said  schedule.     .     .     . 

"See.  7.  That  if  any  person  or  persons 
shall  make,  sign,  or  issue,  or  cause  to  he 
made,  signed,  or  issued,  any  instrument, 
document,  or  paper  of  any  kind  or  descrip- 
tion whatsoever,  without  the  aame  being 
4  49 


3-5 


SUPBEME  Ck)UBT  OF  THE  UNITED  STATES. 


Oct.  Tbbm, 


duly  stamped  for  denoting  the  tax  hereby 
imposed  thereon,  or  without  having  there- 
upon an  adhesive  stamp  to  denote  said  tax, 
such  person  or  persons  shall  be  deemed 
guilty  of  a  misdemeanor,  and  upon  convic- 
tion thereof  shall  pay  a  fine  of  not  more 
than  one  hundred  dollars,  at  the  discretion 
of  the  court,  and  such  instrument,  docu- 
ment, or  paper,  as  aforesaid,  shall  not  be 
competent  evidence  in  any  court." 

"Sec.  17.  That  all  bonds,  debentures,  or 
certificates  of  indebtedness  issued  by  the  of- 
ficers of  the  United  States  government,  or 
by  the  officers  of  any  state,  county,  town, 
municipal  corporation,  or  other  corporation 
exercising  the  taxing  power,  shall  be,  and 
hereby  are,  exempt  from  the  stamp  taxes 
required  by  this  act:  Provided,  That  it  is 
the  intent  hereby  to  exempt  from  the  stamp 
taxes  imposed  by  this  act  such  state,  county, 
town,  or  other  municipal  corporations  in 
the  exercise  only  of  functions  strictly  be- 
longing to  them  in  their  ordinary  govern- 
mental, taxing,  or  municipal  capacity:  .Pro- 
vided  further,  That  stock  and  bonds  issued 
by  co-operative  building  and  loan  associa- 
tions whose  capital  stock  does  not  exceed 
ten  thousand  dollars,  and  building  and  loan 
associations  or  companies  that  make  loans 
only  to  their  shareholders,  shall  be  exempt 
frtMn  the  tax  herein  provided." 

Schedule  A  contained  this  provision: 
**Bond:  For  indemnifying  any  person  or 
persons,  firm,  or  corporation  who  shall  have 
become  bound  or  engaged  as  surety  for  the 

Sayment  of  any  sum  of  money,  or  for  the 
ue  execution  or  performance  of  the  duties 
of  any  office  or  position,  and  to  account  for 
money  received  by  virtue  thereof,  and  all 
other  bonds  of  any  description,  except  such 
as  may  be  required  in  legal  proceedings,  not 
otherwise  provided  for  in  this  schedule,  50 
cents." 

The  bonds,  to  which  it  was  alleged  the 
stamps  should  have  been  affixed,  were  bonds 
required  by  the  laws  of  Illinois  to  be  given 
as  a  condition  of  the  issue  of  licenses  to 
[4]keep  dramshops  *or  sell  intoxicating  liquors 
in  the  state  of  Illinois  and  in  the  ci^  of 
Chicago. 

Sections  1, 2,  and  5  of  an  act  of  the  general 
assembly  of  the  state  of  Illinois,  entitled 
'*An  Act  to  Provide  for  the  Licensing  of  and 
against  the  Evils  Arising  from  the  Sale  of 
Intoxicating  Liquors,"  read: 

"Sec.  I.  That  a  dramshop  is  a  place 
where  spirituous  or  vinous  or  malt  liquors 
are  retailed  by  less  quantity  than  1  gallon, 
and  intoxicating  liquors  shall  be  deemed  to 
include  all  such  liquors  within  the  meaning 
of  this  act. 

"Sec.  2.  Whoever,  not  having  a  license 
to  keep  a  dramshop,  shall,  by  himself  or 
another,  cither  as  principal,  clerk,  or  serv- 
ant, directly  or  indirectly,  sell  any  intoxi- 
eating  liquor  in  any  less  quantity  than  1 
gallon,  or  in  any  quantity  to  be  drank  upon 
Uie  premises,  or  in  or  upon  any  adjacent 
room,  building  [,]  yard,  premises,  or  place 
of  public  resort,  shall  be  fined  not  less  than 
SO 


twenty  dollars  [$20]  nor  more  than  one  hun- 
dred dollars  [$100],  or  imprisoned  in  the 
county  jail  not  less  than  ten  nor  more  than 
thirty  days,  or  both,  in  the  discretion  of  the 
court." 

"Sec.  5.  No  person  shall  be  licensed  to 
keep  a  dramshop,  or  to  sell  intoxicating 
liquors,  by  any  county  board,  or  the  author- 
ities of  any  city,  town,  or  village,  unless 
be  shall  first  give  bond  in  the  penal  sum  of 
$3,000,  payable  to  the  people  of  the  state  of 
Illinois,  with  at  least  two  good  and  sufficient 
sureties,  freeholders  of  the  county  in  which 
the  license  is  to  be  granted,  to  be  approved 
by  the  officer  who  may  be  authorized  to  is- 
sue the  license,  conditioned  that  he  will  pay 
to  all  persons  all  damages  that  th^  may 
sustain,  either  in  person  or  property,  or 
means  of  support,  by  reason  of  the  person  so 
obtaining  a  license  selling  or  giving  away 
intoxicating  liquors.  The  officer  taking 
such  bond  may  examine  any  person  offered 
as  security  upon  any  such  bond,  under  oath, 
and  require  him  to  subscribe  and  swear  to 
his  statement  in  regard  to  his  pecuniary 
ability  to  become  such  security.  Any  bond 
taken  pursuant  to  this  section  may  be  sued 
upon  for  the  use  of  any  person,  or  his  legal 
representatives,  who  mav  be  injured  by  rea- 
son of  the  selling  or  giving  away  any  intox- 
icating liquor  by  the  person  so  licensed,  or 
by  his  agent  or  servant."  2  Starr  &  C. 
Anno.  Stat.   (111.)   2d  ed.  1586,  chap.  43. 

*By  article  5,  chapter  24,  of  the  statutes  [5] 
of    Illinois   concerning   citiea^Hit   was   pro- 
vided : 

"Sec.  1.  The  city  council  in  cities,  and 
president  and  the  board  of  trustees  in  vil- 
lages, shall  have  the  following  powers: 
... 

"Fourth.  To  fix  the  amount,  terms,  and 
manner  of   issuing  and   revoking  licenses. 

•         •         • 

"Forty-sixth.  To  license,  regulate,  and 
prohibit  the  selling  or  giving  away  of  any 
intoxicating,  malt,  vinous,  mixed,  or  fer- 
mented liquor,  the  license  not  to  extend  be- 
yond the  municipal  year  in  which  it  shall 
be  granted,  and  to  determine  the  amount  to 
be  paid  for  such  license :  .  .  .  Provided, 
further.  That  in  granting  licenses,  such  cor- 
porate authorities  shall  comply  with  what- 
ever general  law  of  the  state  may  be  in  force 
relative  to  the  granting  of  licenses. 

.  .  .  "Ninety-sixth.  To  pass  all  ordi- 
nances, rules,  and  make  all  regulations 
proper  or  necessary  to  carry  into  effect  the 
powers  granted  to  cities  or  villages,  with 
such  fines  or  penalties  as  the  city  council 
or  board  of  trustees  shall  doem  proper: 
.     .     ."     1  Starr  ft  C.  2d  ed.  689,  chap.  24. 

The  Revised  Code  of  Chicago  of  1897  pro- 
vided: "llie  mayor  of  the  city  of  Chicago 
shall,  from  time  to  time,  grant  licenses  for 
the  keeping  of  dramshops  within  the  city  of 
Chicago  to  persons  who  shall  apply  to  him 
in  writing  therefor,  and  shall  furnish  evi- 
dence satisfying  him  of  their  good  character. 
Each  applicant  shall  execute  to  the  city  of 
Chicago  a  bond,  with  at  least  two  sureties, 
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to  be  approved  by  the  city  clerk  or  city  col- 
lector, in  the  sum  of  $500,  conditioned  that 
the  applicant  shall  faithfully  observe  and 
keep  all  ordinances  in  force  at  the  time  of 
the  application  or  thereafter  to  be  passed 
(luring  the  period  of  the  license  applied  for, 
p.nd  will  keep  closed,  on  Sundays,  all  doors 
o])ening  out  upon  any  street  from  the  bar 
or  room  where  such  dramshop  is  to  be  kept; 
and  that  all  windows  opening  upon  any 
street  from  such  bar  or  room  shall,  on  Sun- 
days, be  provided  with  blinds,  shutters,  or 
curtaius,  so  as  to  obstruct  the  view  from 
such  street  into  such  room.  No  applica- 
tion for  a  license  shall  be  considered  until 
such  bond  shall  have  been  filed."  1  Rev. 
Code  1897,  p.  253,  chap.  30,  art.  1. 
[6j  'The  ordinance  contained  many  other  spe- 
cific regulations  of  the  traffic,  and  provided 
that  licenses  might  be  revoked  by  the  mayr.r 
for  violation  of  **any  provision  of  any  ordi- 
nance of  the  city  council  relating  to  intoxi- 
cating liquors,  or  any  condition  of  the  bond 
aforesaid." 

The  conditions  of  the  bond  in  the  sum  of 
$3,(M0  to  the  people  of  the  state  of  Illinois 
were  substantially  in  the  words  of  the  stat- 
ute. The  conditions  of  the  bond  in  the  sum 
of  $500  to  the  city  of  Chicago  were  some- 
what more  stringent  than  the  language  of 
the  municipal  Code. 

J/fMrr.  T.  A.  Moran  and  LeTj  Mayer 

siilniitted  the  cause  for  plaintiflT  in  error: 

Tlie  war  revenue  act  of  June  13,  1898, 
nmst  be  strictly  construed  as  against  the 
g(>vcrnment. 

Cnited  States  ▼.  I$haM,  17  Wall.  496,  21 
L.  ed.  728;  Hartranft  v.  Wiegmann,  121  U. 
S.  009,  30  L.  ed.  1012,  7  Sup.  Ct.  Rep.  1240 ; 
Atnerioan  Net  d  Twine  Co.  v.  Worthington, 
141  U.  S.  408,  35  L.  ed.  821,  12  Sup.  Ct. 
Rep.  66;  Hugus  v.  Strickler,  19  Iowa,  413; 
A»h'8  Annotated  Internal  Revenue  Laws,  p. 
300,  note  C. 

Tliere  are  exempted,  by  necessary  impli- 
csition,  those  cases  to  which  the  statute  can- 
not constitutionally  apply. 

Kndlich,  Intei-pretation  of  Statutes,  p. 
247.  §  179;  Opinion  of  the  Justices,  41  N. 
II.  553;  Prather  ▼.  PHtchard,  26  Ind.  65. 

The  bonds  in  question  are  exacted  in  favor 
of  the  people  by  the  laws  and  ordinances 
re«^ilatlng  the  sale  of  intoxicating  liquors, 
and  are  therefore  instrumentalities  of  the 
state. 

United  States  ▼.  Owens,  100  Fed.  70;  31 
Chicago  Legal  News,  247. 

The  state  has  the  supreme  and  absolute 
control  of  the  issuing  and  granting  of  li- 
censes for  the  sale  cm  intoxicating  liquors 
within  its  borders,  unhampered  by  restric- 
tions of  the  Federal  government. 

License  Cases,  6  How.  604,  12  L.  ed.  256. 
Mugler  ▼.  Kansas,  123  U.  S.  623,  31  L.  ed. 
205,  8  Sup.  Ct  Rep.  273;  Kidd  v.  Pearson, 
128  U.  S.  1,  32  L.  ed.  346,  2  Inters.  Com. 
Rep.  232,  9  Sup.  Ct.  Rep.  6;  Giozza  v.  Tier- 
nan,  148  U.  S.  657,  37  L.  ed.  509.  13  Sup. 
Ct.  Rep.  721;  Re  Hoover,  30  Fed.  51. 

The  war  revenue  act  imposes  excise 
taxes  on  transactions^  irrespective  of  who 
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in  the  first  instance  is  required  to  pay  the 
Ha  me. 

Western  U.  Teleg,  Co,  v.  Texas,  106  U.  8. 
400,  26  L.  ed.  1067 ;  Vicol  v.  Ames,  173  U. 
S.  509,  43  L.ed.  786,  19  Sup.  Ct.  Rep.  522; 
Jones  V.  A'cep,  19  Wis.  300. 

A  state  has  no  power,  either  directly  or 
indirectly,  by  taxation  or  otherwise,  to  in* 
tcrfere  with  any  of  the  means,  instrumental- 
ities, or  agencies  used  by  the  Federal  goy- 
pi-nment  in  the  exercise  of  its  sovereign  pow- 
ers. 

M^Culloch,  ▼.  Maryland,  4  Wheat.  816,  4 
L.  ed.  579 ;  Weston  v.  Charleston,  2  Pet.  449, 
7  L.  ed.  481;  Dohhins  ▼.  Erie  County,  16 
Tut.  449.  10  L.  ed.  1027;  Western  U,  Teleg. 
Co.  V.  Tewas,  105  U.  S.  460,  26  L.  ed.  1067 ; 
Palfrey  v.  Boston,  101  Mass.  329,  3  Am. 
Rep.  364;  Neicark  City  Bank  ▼.  Fowrth 
Ward  Assessor,  30  N.  J.  L.  13;  Naiye  ▼. 
King,  27  Ind.  356;  1  Desty,  Taxn.  p.  73. 

Conversely,  the  Federal  government  can- 
not interfere  by  taxation  with  the  means, 
instrumentalities,  or  agencies  used  by  the 
state  in  the  e.xcrcise  of  its  sovereign  powers. 

The  Coilector  v.  Day,  11  Wall.  113,  snh 
nam.  Bu/fington  v.  Day,  20  L.  ed.  122; 
United  States  v.  Baltimore  d  0.  R.  Co. 
17  Wall.  327,  21  L.  ed.  699;  State  ex  rel. 
Lakey  v.  Carton,  32  Ind.  6,  2  Am.  Rep.  315; 
Warren  v.  Paul,  22  Ind.  281;  Sayles  v. 
Davis,  22  Wis.  225;  Fifield  v.  Close,  16 
Mich.  605;  McOovern  v.  Hoeshack,  63  Pa. 
176;  Sampson  v.  Barnard,  98  Mass.  359; 
Sttmcman  v.  Smith,  40  C.  C.  A.  681,  100 
Fed.  600:  Warwick  v.  Bettma/n,  102  Fed. 
127,  Affirmed  in  47  C.  C.  A.  185,  108  Fed. 
46;  United  States  ▼.  Owens,  100  Fed.  70, 
31  Chicago  Legal  News,  247. 

Assistant  Attorney  General  James  M. 
Beek  argued  the  cause  and  filed  a  brief  for 
defendant  in  error: 

It  is  within  the  power  of  the  state  of  Il- 
linois, as  a  police  regulation,  to  make  the 
sale  of  liquor  a  privilege;  but  such  sales 
are  equally  within  the  taxing  power  of  the 
United  States. 

License  Tax  Cases,  6  Wall.  462,  18  L.  ed. 
497. 

A  liquor  licensee  has  no  more  direct  con- 
nection with  the  ^vernment  than  a  cotdo- 
ration  which  receives  its  charter,  together 
with  pecuniary  or  other  aid,  from  the 
United  States,  and  which  is  sometimes  used 
by  the  United  States  for  governmental  pur- 
poses, such  as  the  carnage  of  the  mails  or 
the  transportation  of  troops,  etc.;  and  yet 
such  corporation  was  held  to  be  taxable  on 
the  ground  that  it  was  not  aji  agency  or 
instrumentality  of  the  state. 

Union  P.  R.  Co,  v.  Peniston,  18  Wall.  6, 
21  L.  ed.  787;  Thomson  v.  Union  P.  R.  Co. 
9  Wall.  579,  19  L.  ed.  792. 

Cases  in  which  the  power  of  taxation  has 
been  withheld  are  predicated  upon  the  fact 
that  the  things  taxed  are  the  direct  prop- 
erty or  acts  or  agencies  of  the  state,  and  are 
not  things  done  by  an  indi\idual  at  the  com- 
mand of  the  state  as  an  incident  of  police 
regulation. 

United  States  v.  Baltimore  d  0.  R.  Co. 
17   Wall.   322,   21    L.   ed.   697;    Pollock   v. 
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Warmeri^  Lonn  d  T,  Co,  157  U.  S.  420/  39  evils,    and    governmental    instrumentalitieB 

L.  ed.  769;  15  Sup.  Gt.  Rep.  673.  of  state  and  of  city,  as  authorized  by  the 

There  may  be  persons   having  relations  state,  to  insure  the  public  welfare  in  the 

with  the  government,  who  are  not  neces-  conduct  of  the  business,  although  the  busi- 

sarily  agencies  of  the  government.  ness    itself    was    not   governmental.    They 

Whitehouse  ▼.  La/ngdon,  10  N.  H.  331.  were  not  mere  individual  undertakings  to 

The  clear  distinction  between  a  taxable  secure  a  personal  privilege  as  suggested  by 

eubject  which  may  be  affected  by  legal  reg-  the  court  below,  but  means  for  the  preser- 

ulations,    and   the    direct   agencies   of   toe  vation  of  the  peace,   the  health,  and  the 

state,  is  plainly  pointed  out  by  this  court  in  safety  of  the  community  in  compelling  strict 

Knowlton  ▼.  Moore,  178  U.  S.  41,  44  L.  ed.  observance  of  the  law,  and  remedying  inju- 

909,  20  Sup.  Ct.  Rep.  747,  where  the  court,  rious  results. 

while  conceding  that  the  right  to  regulate  The  general  principle  is  that,  as  the 
successions  is  vested  in  the  state,  yet  held  means  and  instrumentalities  employ^  by 
that  inheritance  duties  could  be  imposed  by  the  general  government  to  carry  into  opera- 
Congress,  tion  the  powers  granted  to  it  are  exempt 

The  indisposition  of  this  court  to  extend  from  taxation  by  the  states,  so  are  those  of 
this  implied  constitutional  restriction  of  the  the  states  exempt  from  taxation  by  the  gen- 
taxing  power  is  further  illustrated  by  United  eral  government.  It  rests  on  the  law  of 
States  V.  Perkins,  163  U.  S.  625,  41  L.  ed.  self-preservation,  for  any  government  whose 
287,  16  Sup.  Ct.  Rep.  1073,  where  a  bequest  means  employed  in  conducting  its  strictly 
by  a  citizen  of  New  York  state  to  the  United  governmental  operations  are  subject  to  the 
States  was  held  subject  to  the  state  inher-  control  of  another  and  distinct  government 
itance  law.  exists  only  at  the  mercy  of  the  latter.  Nel- 
son, J.,  The  Collector  ▼.  D<iy,  11  Wall.  113, 

Mr.   Chief  Justice  Fuller  delivered  the  sub  worn.  Buffington  ▼.  Day,  20  L.  ed.  122. 
opinion  of  the  court:  Viewed  in  the  light  of  that  general  prin- 

By  the  dramshop  act  the  general  assembly  ciple,  we  think  it  clear  that  Congress,  lest 
of  Illinois  legislated,  as  was  stated  in  the  the  broad  language  of  schedule  A,  "and  all 
title  of  the  act,  *'again8t  the  evils  arising  other  bonds  of  any  description,"  might  lit- 
from  the  sale  of  intoxicating  liquors,"  not  erally  cover  bonds  such  as  those  in  question, 
by  prohibiting  the  traffic  altogether,  but  by  and  in  avoidance  of  controversy  in  that  re- 
regulating  it  in  protection  of  the  public,  gard,  exempted  them  by  S  17,  wherein  it 
The  act  concerning  cities  authorized  munici-  was  declared  that  it  was  intended  "to  ex- 
pal  action  subject  to  the  general  law.  empt  from  the  stamp  taxes  imposed  by  this 

The  legislation  was  enacted  in  the  exer-  act,  such  state,  county,  town,  or  other  mu- 

cise  of  the  police  power  for  the  safety,  wel-  nicipal  corporations  in  the  exercise  only  of 

fare,  and  health  of  the  community,  and  it  functions  strictly  belonging  to  them  in  their 

is  conceded  that  that  power  is  a  power  re-  ordinary  governmental,  taxing,  or  munici- 
served  by  the  states,  free  from  Federal  re-        j    capacity."    True,    this    language    was 

striction  in  any  particular  material  here.  \^^  ^^^    ^^i^     ^^  ^^  •enacting  clause[ 8] 

The  act  and  the  ordinance  required  these  exempted  bonds  "issued  by  the  officers  of 
bonds  to  be  given  as  prerequisites  to  the  ^  ^^^     county,  town,  municipal 

issue  of  licenses  permitting  the  sale.    The  ..    ^  .1  *:  •  • 

Ucenses  could  not  be  issued  without  compU-  corporation,  or  other  corporation  exercising 

ance   with    this   condition    precedent    The  the  taxing  power;"  but  as  the  bonds  were 

statute  expressly  provided  that  no  license  required  by  the  state  and  the  city,  and  were 

should  be  granted  "unless  he  shall  first  give  >88"«d  for  the  benefit  of  the  public,  and  not 

bond  in  the  penal  sum  of  $3,000,"  and  the  ^or  the  benefit  of  the  individuals  who  exe- 

ordinance,  that  "no  application  for  a  license  cuted  them,  it  appears  to  us  that  they  came 

shall  be  considered   until   such  bond  shall  fairly  within  the  meaning  of  the  clause,  as- 

have  been  filed."  suming  that  they  were  covered  by  schedule 

The  bonds  were  obviously  intended  to  se-  A.    The  question  is  whether  the  bonds  were 

cure  the  proper  enforcement  of  the  laws  in  taken  in  the  exercise  of  a  function  strictly 

respect  of  the  sale  of  intoxicating  liquors;  belonging  to  the  stato  and  city  in  their  or- 

[7J* the  prompt  payment  of  fines  and  penalties;  dinary  governmental  capacity,  and  we  are 

a  remedy  for  injuries  in  person,  property,  of  opinion  that  they   were,  and  that  they 

or  means  of  support;  and  the  protection  of  were  exempted  as  no  more  taxable  than  the 

the  public  in  divers  other  enumerated  par-  Ucenses.    £ither  they  were  exempt,   apart 

ticulars.    The  granting  of  the  licenses  was  from  the  proviso,  because,  in  the  sense  of 

the  exercise  of  a  strictly  governmental  func-  the  statute,  issued  by  the  state  and  city,  or 

tion,  and  the  giving  of  the  bonds  was  part  the  proviso  so  far  qualified  the  language  of 

of  the  same  transaction.    To  tax  the  license  the  enacting  clause  as  to  exempt  them  in 

would  be  to  impair  the  efficiency  of  state  exempting  the  stato  and  city  in  respect  of 

and  municipal  action  on  the  subject  and  as-  the  exercise  of  strictly  governmental  func- 

sumes  the  power  to  suppress  such  action,  tions. 

And  considering  license  and  bond  together,       We  conclude,  therefore,  that  they  were 

taxation  of  the  bond  involves  the  same  con-  not    taxable   within    the   statute.     United 

sequences.     In    themselves  the    bonds  were  States  v.  Owens,  100  Fed.  70;  Stirneman  v. 

not  mere  incidents  of  the  regulation  of  the  Smith,  40  C.  C.  A.  581,  100  Fed.  600;  War- 

traffic,  but  essential  safeguards  against  its  ioick  v.  Bettmang  102  Fed.  127,  47  C.  ^C.  A. 
5a  187  V.  8. 
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185^  108  Fed.  46;  People  v.  Oity,  31  Chi-  affirmed  a  decree  of  a  Circuit  Court  dia- 

cago  Jjeggl  News,  247.  missing  a  bill  in  a  suit  for  the  distribution 

Judgment  revereed  and  cause  remanded,  of  the  property  and  assets  of  a  society  al- 

with  a  direction  to  quash  the  indictment,  leged  to  have  ceased  to  exist.    Affirmed, 

See  same  case  below,  43  C.  C.  A.  323,  103 

Mr.  Justice  Harlan  did  not  hear  the  ar-  Fed.  661. 
gument,  and  took  no  part  in  the  decision. 

Statement  by  Mr.  Justice  MoKennat 

_  This  suit  was  brought  for  the  distribn- 

tion  of  the  property  and  assets  of  the  Haiv 

CHRISTIAN  SCHWARTZ  et  al,  Petition-  mony  Society,  wiiich   the  bill  alleged  had 

ere,  ceased  to  exist.     The  bill  also  prayed  for  an 

V.  injunction  against  John  S.  Duss  to  restrain 

JOHN  S.  DUSS  et  al,  *^i™  from  in  anywise  dealing  with  the  prop- 
erty of  the  society,  and  also  for  a  receiver. 

(See  8.  C.  Iteporter's  ed.  8-41.)  The    bill    was    exceedingly   voluminous.     It 

stated  the  origin  and  principles  and  plan  of 

Presumptions  —  from  lapse  of  time  —  opm-  government  of  the  society;   that  many  in- 

muniatio    society — resulting     trust — coiv-  dustries  were  started  and  conducted  by  it, 

current  findings  of  foot,  including    a    savings    bank;    the    town    of 

Economy,  Pennsylvania,  founded  by  it;  and 

1.  Any  claim  which,  as  a  matter  of  right,  could  that  its  acquisitions,  including  3,000  acres 

have  been   made  on  a  communistic  society  of  land  in  the  city  of  Pittsburg,  amounted 

under  a  provision  of  Its  plan  that  members  jn  1890  to  upwards  of  $4,000,000;  and  "all 

who  contributed  no  property  to  the  society  ^f    ^^^    possessions,  up  to  and    until    the 

should,    on   withdrawing,   receive   such   sum    ^;^„«„«^i^  v.«..-«*4.^J    ^™..i«; a      * 

as  the  leaders  of  the  iiciety  should  deter-  grievances  hereafter  complained  of,  were 
mine,  will  from  long  lapse  of  time  be  pre-  scrupulously  used  for  the  benefit  of  all  its 
sumed  to  have  been  demanded  and  the  de-  members,  and  for  the  advancement,  benefit, 
mand  satisfied.  and  continuation  of  the  society;"  that  until 
S.  A  communistic  society  will  be  presumed  so  those  grievances  the  society,  "from  the  pe- 
to  have  discharged  its  obligation  to  deceased  riod  of  its  inception  until  a  recent  date,  ad- 
members  who  contributed  no  property  to  the  hered  rigidly  to  its  plan  of  government,  and 
society,  but  In  consideration  of  support  dedi-  became  illustrious  and  highly  respected  by 
cated  their  labor  and  services,  as  to  leave  -eason  of  its  sincere  advo?acv  of  the  enuaf- 
Do  undischarged  obligations  or  rights  for  ^^^^  ^^  us  sincere  aavocacy  01  tne  equal- 
distant  relatives  of  auch  deceased  members  ^^7  «*  ™/'l' **:®  espousal  of  the  highest  prin- 
to  assert  or  claim  against  the  community  ciples  of  Christianity,  and  its  honesty  and 
or  Its  property.  benevolent  administration  of  all  public  func- 
S.  The  adoption  by  the  members  of  a  commu-  tions,  whether  in  the  management  of  its  in- 
nlstic  society  of  a  plan  by  which  all  property  ternal  affairs,  or  in  its  many  transactions 
contributed  to  the  use  and  benefit  of  the  with  the  citizens  of  western  Pennsylvania." 
community  was  to  be  "joint  and  Indivisible  xhe  bill  also  averred  that  the  society  "but 

^c;;in:"nrS^^^^^^^^^^^^^          the  mem!  ?--  -  -.P-'^^  -of  ninety  yeara/ffered[ll] 

hers  of  a  trust  in  the  property  for  the  bene-  ^^^'^     serious    internal     disorder,"    which 

fit  of  the  society,  as  such,  which,  on  the  doc-  arose  from  the  induction  into  the  society  of 

trine  of  resulting   trusts,   conferred  on  the  one  Count  De  Leon,  his  artifices  and  subse- 

descendants  of  members  who  contributed  no  quent   secession.     That  in   1890  there  "be- 

property  to  the  society  any  such  proprietary  gan    a    second    conspiracy,    the    results    of 

right  or  Interest  as  enUtled  them  on  the  dis-  which  overturned  and  destroyed  the  entire 

soluUon  of  the  society  to  share  In  Its  prop-  government  of  the  society,  wasted  nearly  iU 

erty  or  assets,  or  to  have  an  accounting.  |^^.^g  wealth   depleted  its  membership  to  a 

4.  The  dlsoated  facts  involved  in  concurrent  #             jj'*a                           jijxi. 

findings  of  a  master  and  both  the  circuit  '«^  ^^^  *°d  'I'^F^  ^o.^i*"^'  and  placed  the 

court  and  the  circuit  court  of  appeals  that  management  of  the  society  and  the  control 

a  society  had  not  been  dissolved,  either  by  of  its  remaining  assets  in  the  hands  of  one 

the  consent  of  Its  members  or  by  the  aban-  man,  and  certain  associates  and  confeder- 

donmeut  of  the  purpose  for  which   It  was  ates  within  and  without  the  ranks  of  the 

founded,  will  not  be  reviewed  by  the  Supreme  society." 

Court  of  the  United  States.  That  the  acting  and  directing  mind  of  the 

._     ^Q .  conspiracy  was  John  S.  Duss,  and  he  ob- 

IJMo.  dH.j  toined  his  power  as  follows:     In   1847  a 

Ar^a  April  22   ar^   ZSim.    Decide,  J^eTet? ^^f  tdiT^i"^  Sh^T *int JJL! 

uctooer  »7,  lifuis,  afifairs  were  managed  by  a  "board  of  elders," 

0-^Y    nrnrm     M        a-        •    a     j.v     tt  2x  j  composcd  of  uiuc  members,  and  its  external 

N    WRIT    of   certiorari    to    the    United  „!»«;-.-  «r^-«  ,».,io<*^  k^  L  ««K/^«^^  ^  *-«r 

SUtes  Circuit  Court  of  Appeals  for  the  f ^*\^*  ^^®  ^*''**^f^  ^^  *   T)oard  of  trus- 

on.:.^  rsl.««f  r^\.*^«^«  «  {1,^^^^/ ^i.;^i.  tee"»    composed  of  two  members.    Romulus 

Third  Circuit  to  review  a  judgment  which  ^^  ^^^^^  ^^^  j^^^^  3^^.^,  ^^^^  ^^^^^  ^^^ 

Non.— As  to  presumption  of  payment  from  first  board  of  trustees.     Baker  died  in  1868, 

*apf«o/Mm^--see  Dixon  v.  Gourdln   (8.  C.)  and  Henrici  and  Jonathan  Lenz  became  the 

iin  resultU^  ^S!^  notes   to   Fink   v.  ^«^'^,?^  V"*!'"''  i^JoV^"'?.'^"/^^^?!'?' 

UoMcheld   (Kan.)   2  L.  B.  A.  146;   HJnton  v.  upon  his  death  m  1890,  by  Ernest  Woelful; 

Pritchai^  (N.  C.)  10  L.  R.  A  401 ;  and  Dncie  Woelful  also  died  m  1890,  and  Duss  became 

▼.  Ford,  M  Ite  sd.  U.  S.  1091.  his  saocessor.    Henrici  died  in   1802,  and 
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one  Samu«l  Sieber  was  appointed,  and,  on 
his  retirement  from  the  society,  Gottlieb 
Riethmueller,  a  relative  of  Duss,  was  elected 
trustee.  At  the  time  of  the  filing  of  the 
bill,  DusB  and  Riethmueller  were  trustees. 
The  bill  detailed  the  acts  and  purposes  of 
Buss  at  great  length.  It  is,  however, 
enough  to  say  that  the  bill  alleged  that  he 
became  senior  trustee  and  a  member  of  the 
board  of  elders,  and  conceived  the  purpose 
of  wrecking  and  dismembering  the  society, 
and  attempted  to  execute  such  purpose. 
That  the  condition  of  the  society  gave  him 
opportunity;  that  he  caused  the  expulsion 
of  at  least  one  member,  and  induced  or  paid 
others  to  withdraw.  That  the  increase  in 
the  ikM^tft/  eould  only  be  through  the  admis- 
sion of  new  members,  and  he  directed  that 
no  new  members  be  elected  under  any  cir- 
cumstances whatever,  and  as  a  result  there- 
of the  said  Duss  and  Susie,  his  wife,  were 
the  last  members  admitted  in  the  four  years 
preceding  the  filing  of  the  bill. 
[IS]  That  he  enter^  into  certain  arraase- 
ments  with  one  Henry  Hice  and  John 
Reeves,  of  the  town  of  Beaver,  Pennsyl- 
vania, by  which  he  used  $1,000,000  of  the 
socie^s  money,  without  the  knowledge  or 
consent  of  its  members,  ''to  pay  off  the  al- 
leged indebtedness  of  the  Economy  Savings 
Bank,  of  which  said  Hice  and  Reeves  were 
the  principal  officers,"  though  at  the  time 
he  knew  that  the  bank  was  wholly  insolvent 
by  reason  of  the  overdrafts  made  by  said 
Hice  and  Reeves,  and  although  he  knew  that 
they  had  caused  a  loss  to  the  society  of  over 
$2,000,000,  ''as  officers  and  stockholders  in 
said  bank,  and  officers  and  stockholders  in 
the  Beaver  Falls  Cutlery  Works  and  File 
Works,  the  debtors  of  said  bank;"  that  he 
had  not  sued  to  recover  back  the  money,  but, 
on  the  contrary,  had  abetted  thfem  in  obtain- 
ing further  assets  of  the  society. 

That  in  pursuance  of  his  scheme  to  de- 
fraud the  society,  and  to  pay  the  indebted- 
ness of  the  Economy  Savings  Bank,  and  for 
paying  off  claims  upon  which  the  society 
was  only  partly  liable,  if  at  all,  he  and  his 
cotrustee,  Henrici,  executed  a  mortgage  for 
the  sum  of  $400,000  upon  the  real  estate 
of  the  society,  but  that  Henrici,  at  the  time 
of  its  execution,  "was  in  articulo  mortis, 
and  wholly  beyond  any  power  ol  compre- 
hension of  his  act."  And  on  the  —  day  of 
June,  1893,  he  caused  to  be  executed  an- 
other mortgage,  without  the  knowledge  or 
consent  of  the  members,  for  $100,000,  bear- 
ing interest  at  6  per  cent,  upon  the  land  de- 
scribed in  the  former  mortgage,  to  raise  a 
fund  "wherewith  to  secretly  secure  and  in- 
duce removal  of  those  members  most  likely 
to  inquire  into  the  validity  or  propriety  of 
his  conduct  as  trustee." 

It  was  averred  that  the  society  had  cer- 
tain dividend-paying  stocks  which  Duss,  in 
pursuance  of  his  scheme,  disposed  of  with- 
out the  knowledge  of  any  member  of  the  so- 
ciety, except  possibly  his  wife  and  Gottlieb 
Riethmueller.  The  names  of  ten  persons 
were  stated,  who,  it  was  alleged,  Duss,  "by 
repreaentation,  coercion,  and  the  payment 
54 


of  large  sums  of  mon^,**  induced,  within 
two  years  preceding  the  commencement  of 
the  suit,  to  withdraw  from  the  society,  and 
that  he  was  endeavoring  to  compel  remain- 
ing members  "to  depart,  by  means  of  in- 
timidation and  oppression." 

*That  the  membership  of  tho  society  was[13] 
reduced  to  eight  persons,  none  of  whom  were 
aware  of  the  actions  of  Duss,  or  were  con- 
sulted by  him. 

'That  on  the  12th  day  of  April,  1894,  the 
said  Duss,  without  any  authority  from  the 
members  of  the  Harmony  Society,  and  in 
the  utmost  disregard  to  his  trust,  secretly 
entered  into  an  agreement  with  said  Hice, 
Reeves,  and  one  James  Dickson,  whereby  he, 
the  said  Duss,  agreed  to  convey  the  town  of 
Economy,  the  surrounding  properties,  and 
certain  other  lands  of  the  Harmony  Society, 
situate  in  Allegheny  county,  to  the  Union 
Company,  an  alleged  corporation  created 
under  the  laws  of  the  state  of  Pennsylvania. 
And  your  orators  alleee  that  a  conveyance 
has  been  made  by  said  Duss  for  the  lands 
as  aforesaid,  and  that  the  same  was  made 
without  the  knowledge  of  your  orators,  or 
any  members  of  the  said  society,  excepting, 
possibly,  Susie  C,  wife  of  said  Duss,  and 
Gottlieb  Riethmueller.  That  by  the  said 
pretended  conveyance  and  sale  of  the  home 
of  the  Harmony  Society  and  its  other  prop- 
erties, the  said  Duss  has  attempted  to 
wholly  terminate  the  existence  of  said  so- 
ciety, not  only  as  to  the  government  thereof 
by  the  board  of  elders  and  by  the  members, 
but  also  as  to  the  ownership  of  any  prop- 
erty. That  the  said  Union  Company,  in 
addition  to  said  Duss  and  Riethmueller,  is 
composed  of  said  Hice  and  Reeves,  debtors 
of  the  said  Harmony  Society,  as  hereinbe- 
fore stated,  and  one  James  Dickson,  the  pri- 
vate bookkeeper  and  confidential  agent  of 
said  Duss,  whose  interest  in  said  corpora- 
tion was  acquired  by  gift  from  said  Duss. 

"That  your  orators  are  advised  that  it 
was  not  competent  for  the  said  trustees  to 
convey  said  properties  to  the  said  Union 
Company,  but  such  transfer  was  a  breach  of 
trust,  and  wholly  invalid." 

It  was  further  averred  that  the  principle 
of  equality  had  been  departed  from.  That 
Duss  and  his  family  enjoyed  every  luxury, 
while  the  aged  and  infirm  members  were 
obliged  "to  be  content  with  the  bare  neces- 
saries of  life,  awarded  with  grudging,  stint- 
ing hands." 

And  it  was  finally  averred — 

"That  recently  said  Harmony  Society 
has  become  dissolved  *a8  aforesaid;  that  all [14] 
of  its  purposes  and  practices,  established  as 
aforesaid  by  the  founder  of  said  society  and 
by  the  ancestors  of  your  orators,  have  been 
abandoned;  that  the  pursuit  of  agriculture 
no  longer  exists  in  said  society;  that  its 
chief  assets,  consisting  of  bonds,  stocks,  and 
other  securities,  and  the  town  of  Economy, 
with  its  buildings,  and  the  adjacent  lands 
of  said  society,  consisting  of  some  3,000 
acres,  and  which  constituted  the  basis  of 
organization  and  business  of  said  society, 
have  been  sold  and  conveyed  awav  by  the 
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■aid  IiuBS  as  aforesaid,  in  fraud,  however, 
of  the  rights  of  your  orators  and  their  co- 
tenants;  and  that,  by  reason  of  the  jfaeta 
hereinbefore  set  forth,  your  orators  and  Uie 
said  last  members,  except  the  said  Duss  and 
wife,  are  now  tenants  in  common  of  all  said 
lands  and  tenements,  and  entitled  to  parti- 
tion thereof  in  proportion  to  their  respective 
interesta. 

'That  for  some  time  past  the  members  of 
said  Harmony  Society  have  been  retiring 
therefrom,  and  have  received  the  amount  of 
their  interest  in  said  association  in  the 
land  or  money,  or  both,  the  land  being  set 
apart  in  severalty  to  them,  and  have  re- 
leased all  of  their  rights  and  interests  in 
said  association  in  consideration  for  such 
payment  or  conveyance  to  them;  and  that, 
by  said  retirement  and  withdrawal,  the 
membership  of  said  association  has  been  re- 
duced to  the  persons  hereinbefore  named 
members;  that  by  common  consent  this  as- 
sociation has  ceased  to  exist  as  an  associa- 
tion; and  that,  if  the  property  thereof  has 
ever  .been  impressed  with  a  trust  (which 
your  orators  deny,  as  being  contrary  to  pub- 
lic policy,  and  voi^i  in  law  or  equity),  such 
trust  has  wholly  ceased,  and  the  assets  of 
such  dissolved  association  have  reverted  to 
the  donors  thereof,  among  whom  were  the 
ancestors  and  intestates  of  your  orators,  as 
hereinbefore  fully  set  forth." 

Duss.  Uice,  Reeves,  and  the  Union  Com- 
pany answered  separately.  The  other  de- 
fendants joined  in  an  answer.  By  agree- 
ment of  the  parties  the  case  was  referred 
to  a  master,  with  "authority  to  hear  and 
take  all  the  testimony,  and  to  find  all  the 
issues  of  law  and  facts,  and  to  report  the 
testimony  and  such  findings  to  the  court; 
and  if  the  report  of  such  master  shall  sug- 
gest a  decree  that  the  plaintiffs,  or  any  of 
[15]  them,  are  entitled  *to  an  account  against  the 
defendants,  or  any  of  them,  and  the  same  be 
confirmed  by  the  court,  then  the  case  shall 
be  referred  again  to  the  master  to  state 
such  an  account,  and  report  thereon  to  the 
court." 

Under  the  orders  of  the  court  the  master 
considered  the  following  questions: 

"Ist.  Have  the  plaintiffs,  or  any  of  them, 
such  a  proprietary  right  or  interest  in  the 
property  and  assets  of  the  Harmony  So- 
ciety as  entitled  them,  upon  the  dissolu- 
tion of  the  society,  to  any  part  of,  or  share 
in,  such  property  or  assets,  or  as  entitles 
them  to  the  account  prayed  for  in  the  bill? 
''2d.  Has  the  Harmony  Society  been  dis- 
solved by  the  common  consent  of  the  mem- 
bers or  by  an  abandonment  of  the  purposes 
for  which  it  was  formed?" 

On  both  propositions  the  master  reported 
adversely  to  the  claim  of  the  petitioners, 
and  recommended  a  decree  dismissing  the 
bill.  His  conclusions  of  fact  and  law  were 
approved  and  accepted  by  the  circuit  court, 
and  a  decree  entered  dismissing  the  bill. 
The  decree  was  affirmed  by  the  circuit  court 
of  appeals.  The  case  was  then  brought  here 
ly  certiorari  on  petition  of  the  plaintiffs  in 
the  circuit  court.  Other  facts  will  be  stated 
in  the  opinion. 
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Messrs.  G«oree  81iiras,  3d,  and  8. 
SchojeTf  Jr.,  argued  the  cause  and  filed  a 
brief  for  petitioners. 

Messrs,  S.  B.  Schoyer,  J,  J.  Miller,  8. 
Schoyer,  Jr.,  and  Shiras  &  Dickey  filed  a 
brief  for  petitioners  in  support  of  the  peti- 
tion for  writ  of  certiorari. 

Messrs.  D.  T.  Watson  and  Jolms  Mc- 
Cleave  argued  the  cause  and  filed  a  brief 
for  respondents. 

Contentions  of  counsel  sufficiently  appear 
in  the  opinion. 

Mr.  Justice  McK«nna  delivered  the 
opinion  of  the  court: 

Two  questions  were  submitted  to  the 
master :  ( 1 )  Have  the  plaintiffs  such  a  pro- 
prietary right  or  interest  as  would  entitle 
them,  upon  the  dissolution  of  the  society, 
to  share  all  its  property  or  assets,  or  which 
entitles  them  to  an  accounting?  (2)  Has 
the  society  been  dissolved  by  consent  or  by 
an  abandonment  of  the  purposes  for  which 
it  was  formed?  A  negative  answer  to  ei- 
ther of  the  propositions  determines  the  con- 
troversy against  'petitioners,  and  both  wi-rc[16] 
so  answered  by  the  master  and  by  the  cir- 
cuit court  and  the  circuit  court  of  appeals. 
The  case,  therefore,  seems  not  to  be  as  broad 
or  as  complex  as  presented  in  the  argument 
of  counsel.  The  case  is  certainly  clear  from 
any  disputes  of  fact,  and  we  may  dismiss 
from  consideration  the  accusations  against 
Duss,  not  only  as  to  his  motives  in  joining 
the  society,  but  also  as  to  his  motives  and 
acts  as  a  member  and  officer  of  it.  We  ate 
concerned  alone  with  the  legal  aspect  and 
consequences  of  his  acts,  and  those  of  his 
associates.  They,  however,  pertain  more 
particularly  to  the  second  proposition. 

This  is  not  the  first  time  that  the  Har- 
mony Society  has  been  before  the  con .  Ls. 
its  history  has  been  recited,  and  its  princi- 
ples characterized  and  defined,  not  only  by 
the  supreme  court  of  Pennsylvania,  but  by 
this  court.  Schriber  v.  Rapp,  5  Watts,  351, 
30  Am.  Dec,  327;  Baker  v.  yachtrieb,  19 
How.  126,  16  L.  ed.  528;  Speidcl  v.  Henrici, 
120  U.  S.  377,  30  L.  ed.  718,  7  Sup.  Ct.  Rep. 
610. 

The  society  was  formed  by  one  George 
Rapp,  who,  with  his  son  and  others,  came 
from  the  Kingdom  of  Wurtemberg  to  the 
United  SUtes  in  1803  or  1804,  and  settled 
at  Harmony,  in  Butler  county,  Pennsyl- 
vania. In  1814  the  society  moved  to  Posey 
county,  Indiana,  and  later  removed  to  Econ- 
omy, Pennsylvania,  its  present  abode,  in 
1825.  Its  members  "were  associated  and 
combined  by  the  common  belief  that  the 
government  of  the  patriarchal  age,  united 
to  the  community  of  property  adopted  in 
the  days  of  the  apostles,  would  conduce  to 
promote  their  temporal  and  eternal  happi- 
ness."    19  How.  126,  15  L.  ed.  528. 

Their  relations,  principles  of  government, 
personal  and  property  rights,  were  pro\ided 
for  by  written  contracts,  executed  respect- 
ively in  1805,  1821,  1827,  1836,  1847,  1890, 
and  1892.  The  present  discussion  is  con- 
cerned with  the  first  four. 

By  article  1  of  the  contract  of  1805,  each 
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subscriber  to  that  contract  deliyered  up,  re- 
nounced, and  remitted  all  of  his  or  her  prop- 
erty of  every  kind,  "as  a  free  gift  or  dona- 
tion, for  the  benefit  and  use  of  the  commu- 
nity/' and  bound  themselves,  their  heirs  and 
descendants,  "to  make  free  renunciation 
thereof,  and  to  leave  the  same  at  the  dis- 
posal of  the  superintendents  of  the  com- 
munity," as  if  the  subscribers  "never  had 
nor  possessed  it." 
[17]  *In  article  2  they  pledged  obedience  and 
submission  to  the  society,  and  promised  "to 
promote  the  good  and  interest  of  the  com- 
munity," and  to  that  they  pledged  their 
children  and  families.  But,  recognizing  a 
possible  weakness  and  inability  to  "stand 
to  it  in  the  community,"  they  promised 
(article  3)  never  to  demand  any  reward  for 
themselves  or  children  for  "labor  or  serv- 
ices," and  declared  whatever  they  should  do 
would  be  "as  a  voluntary  service  for  our 
brethren."  In  consideration  of  this  renun- 
ciation of  property  and  dedication  of  labor 
and  services,  George  Rapp  and  his  associ- 
ates promised  to  supply  the  subscribers  to 
the  contract  with  all  the  necessaries  of  life, 
not  only  in  their  "healthful  days,  but  when 
they  should  become  sick  or  unfit  for  labor." 
And  if,  after  a  "short  or  long  period,"  a 
member  rrhould  die  or  otherwise  depart  from 
the  community,  "being  the  father  or  mother 
of  a  family,"  such  family  should  "not  be 
left  widows  and  orphans,  but  partakers  of 
the  same  rights  and  maintenance." 

Article  5  was  as  follows: 

"And  if  the  case  should  happen,  as  above 
stated,  that  one  or  more  of  the  subscribers, 
after  a  short  or  long  period,  should  break 
their  promise,  and  could  or  would  not  sub- 
mit  to   the   laws   and    regulations    of   the 
church  or  community,  and  for  that  or  any 
other  cause  would  leave  Harmony,  George 
Kapp  and  his  associates  promise  to  refund 
him  or  them  the  value  of  his  or  their  prop- 
erty brought  in,  without  interest,  in  one, 
two,  or   three  annual   instalments,   as  the 
sum  may  be  large  or  small;  and  if  one  or 
more  of  them  were  poor,  and  brought  noth- 
ing   into    the    community,  they  shall,  pro- 
Tided  they  depart  openly  and  orderly,  re-  j 
ceive  a  donation  of  money,  according  to  his  ' 
or  their  conduct  while  a  member,  or  as  he 
or  their  circumstances  and  necessities  may  i 
require,  which  George  Rapp  and  associates  | 
shall  determine  at  his  or  their  departure." 

The  society  became  the  owner  of  about 
7,000  acres  of  land  at  Harmony,  which,  on 
May  6,  1815,  was  conveyed  by  Frederick 
Rapp,  as  attorney  in  fact,  to  Abraham  Zieg- 
ler  for  $100,000.  That  year,  or  in  1814, 
the  society  removed  to  Indiana.  There  a 
second  agreement  was  entered  into  January 
20,  1821.  This  agreement  expressed,  as 
that  of  1805,  the  submission  of  the  subscrib- 
[18]er8  *to  the  society,  tho  dedication  of  their 
service  and  labor,  and  contained  the  same 
promises  of  support. 

The  master  found  that  "in  1825  the  so- 
ciety removed  from  Indiana  to  Beaver 
coanty,  Pennsylvania,  where  they  purchased 
and  settled  upon  a  tract  of  land  containing 
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about  3,000  acres,  now  known  as  'Economy,' 
where  they  have  since  remained,  and  which 
has  since  become  very  valuable,  and  on  which 
they  have  erected  many  buildings,  includ- 
ing dwellings  and  factories  of  various  kinds, 
and  made  many  valuable  improvements." 

In  1827  another  agreement  was  entered 
into,  the  preamble  of  which  was  as  follows: 

"Whereas,  by  the  favor  of  Divine  Provi- 
dence an  association  or  community  has  been 
formed  by  Greorge  Rapp  and  many  others, 
upon  the  basis  of  Christian  fellowship,  the 
principles  of  which,  being  faithfully  derived 
from  the  sacred  Scriptures,  include  the  gov- 
ernment of  the  patriarchal  age,  united  to 
the  community  of  property  adopted  in  the 
days  of  the  apostles,  and  wherein  the  single 
object  sought  is  to  approximate,  so  far  as 
human  imperfection  will  allow,  to  the  ful- 
filment of  the  will  of  God,  by  the  exercise  of 
those  atTections  and  the  practice  of  those 
virtues  which  are  essential  to  the  happi- 
ness of  man  in  time  and  throughout  eter- 
nity. 

"And  whereas,  it  is  necessary  to  the  good 
order  and  well  being  of  said  associations 
that  the  condition  of  membership  should  be 
clearly  understood,  and  that  the  rights  and 
privileges  and  duties  of  every  individual 
therein  should  be  so  defined  as  to  prevent 
mistake  or  disappointment  on  the  one  hand, 
and  contention  or  disagreement  on  the 
other." 

This  agreement  was  an  amplification  of 
that  of  1805.  Article  5  of  the  latter  became 
article  6.  This  agreement  was  signed  by 
522  members  of  the  association,  and  after- 
wards, and  until  February  14,  1836,  was 
signed  by  144  additional  members.  In 
1832,  dissensions  having  arisen,  a  large 
number  of  the  members  withdrew,  under 
the  leadership  of  one  Count  De  Leon.  They 
received  $110,000,  and  granted  a  release 
unto  George  Rapp  and  his  associates  of  all 
of  their  right  and  title  in  any  of  the  prop-, 
erty  "belonging  to  the  society  of  George 
Rapp  and  his  associates." 

*rn  183G  anotlicr  agreement  was  entered[19] 
into  revoking  and  annulling  the  6th  article 
of  the  agreement  of  1827, — 5th  article  of  the 
agreement  of  1805.     The  agreement  recited 
the  6th  article — 

"And  whereas,  the  provisions  of  the  said 
6th  article,  though  assented  to  at  the  time, 
manifestly  depart  from  the  great  principle 
of  a  community  of  goods,  and  may  tend  to 
foster  and  perpetuate  a  feeling  of  inequal- 
ity, at  variance  with  the  true  spirit  and  ob- 
jects of  the  association; 

"And  whereas,  the  principle  of  restora- 
tion of  property,  besides  its  pernicious  ten- 
dency, ;s  one  which  cannot  now  be  enforced 
with  uniformity  and  fairness,  inasmuch  as 
the  members  of  the  association,  in  the  year 
1816,  under  a  solemn  conviction  of  the  truth 
of  what  is  above  rei'ited,  did  destroy  all  rec- 
ord and  memorial  of  the  respective  contri- 
butions up  to  that  time; 

"And  whereas,  continued  happiness  and 
prosperity  of  the  association,  a  more  inti- 
mate knowledge  of  each  other,  have  removed 
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from  the  minds  of  all  members  the  least 
apprehension  of  injustice  and  bad  faith: 

"Now,  therefore,  be  it  known  by  these 
presents,  that  the  undersigned,  with  a  view 
to  carry  out  fully  the  great  principles  of  our 
union,  and  in  consideration  of  the  benefits 
to  be  derived  therefrom,  do  hereby  solemnly 
enter  into  covenants,  and  agree  with  each 
other  as  follows: 

''1st.  The  said  6th  article  is  entirely  an- 
nulled and  made  void,  as  if  it  had  never  ex- 
isted; all  others  remain  in  full  force  as 
heretofore. 

'*2d.  All  the  property  of  the  society,  real, 
personal  and  mixed,  in  law  or  equity,  and 
howsoever  contributed  or  acquired,  shall  be 
deemed,  now  and  forever,  joint  and  indi- 
visible stock.  Each  individual  is  to  be  con- 
sidered to  have  finally  and  irrevocably 
parted  with  all  his  former  contributions, 
whether  in  land,  goods,  money,  or  labor; 
and  the  same  rule  shall  apply  to  all  future 
contributions,   whatever  they  may  be. 

"3d.  Should  any  individual  withdraw 
from  the  society  or  depart  this  life,  neither 
he  in  the  one  case  nor  his  representatives 
in  the  other  shall  be  entitled  to  demand  an 
[20]  account  of  said  'contributions,  whether  in 
land,  goods,  money,  or  labor,  or  to  claim 
anything  from  the  society  as  matter  of 
right.  But  it  shall  be  left  altogether  to  the 
discretion  of  the  superintendent  to  decide 
whether  any,  and,  if  any,  what,  allowance 
shall  be  made  to  such  member  or  his  repre* 
sentatives  as  a  donation." 

The  agreement  was  signed  by  all  who  were 
then  members,  and  subsequently  by  thirty- 
three  others. 

Prior  to  his  death,  in  1834,  Frederick 
Rapp,  a  member  of  the  society,  had  been  its 
business  agent,  and  transacted  its  external 
affairs.  After  his  death  the  members  of 
the  society  (July  5,  1834)  executed  a  power 
of  attorney  to  George  Rapp,  constituting 
him  such  general  agent,  with  power  to  ap- 
point agents  and  substitutes  under  him. 
On  the  same  day  he  appointed  Romulus  L. 
Baker  and  Jacob  Henrici  his  substitutes. 
This  power  of  attorney  was  signed  by  402 
members,  and  recited  the  death  of  Freder- 
ick Rapp,  and  the  consequent  necessity  for 
the  appointment  of  a  new  agent,  so  that  the 
temporal  affairs  of  the  society  would  con- 
tinue to  be  managed  in  a  mode  which  had 
proved  convenient  and  satisfactory,  consti- 
tuted George  Rapp  such  agent  with  power  of 
substitution,  invested  him  with  all  neces- 
sary powers,  including  the  receipt  and  the 
execution  of  conveyances  of  real  and  per- 
sonal property.  George  Rapp  disclaimed 
any  greater  interest  in  the  then  resources  or 
future  earnings  of  the  society  than  other 
members. 

George  Rapp  was  the  founder  of  the  so- 
ciety, and  continued  to  be  its  head,  or  super- 
intendent, and  to  rule  and  govern  it  until 
his  death,  in  1847.  After  his  death  another 
agreement  was  executed  (August  12,  1847). 
It  was  signed  by  280  members.  The  agree- 
ment recited  the  death  of  Rapp,  and  ex- 
pressed the  necessity,  "to  the  good  order 
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and  well  being  of  the  association,  that  some 
plan  should  be  agreed  upon  to  regulate  its 
future  affairs,  promote  its  general  welfare, 
and  preserve  and  maintain  it  upon  its  origi- 
nal basis;"  and  announced  to  all  immedi- 
ately concerned,  that  the  surviving  and  re- 
maining members  of  the  Harmony  Society' 
each  covenanted  with  all  the  others  thereof, 
and  with  those  who  should  thereafter  be- 
come members,  ''to  solemnly  recognize,  re- 
establish, and  continue  the  articles  of  our 
'association  (the  6th  section  excepted),  eo-  fS] 
tered  into  at  Economy  on  the  9th  day  oi 
March,  A.  D.  1827." 

This  agreement  created  a  board  of  elders 
of  nine  members  to  conduct  the  internal  af- 
fairs of  the  society,  and  a  board  of  trustees 
of  two  members  to  conduct  its  external  af- 
fairs. The  trustees  disclaimed  any  greater 
personal  interest  in  the  property  of  the  so- 
ciety than  other  members. 

These  agreements,  the  master  found,  "are 
the  agreements  and  documents  under  which, 
or  some  of  which,  the  plaintiffs  claim  the 
right  to  share  in  the  property  and  assets 
of  the  society  as  heirs  of  former  members." 
And  as  to  the  relations  of  the  plaintiffs  to 
the  society,  the  master  found  as  follows: 

'*lst.  That  none  of  the  plaintiffs  were 
ever  members  of  the  society. 

*'2d.  That  all  of  those  members  of  the  so- 
ciety through  whom  Christian  Schwartz 
claims  as  their  heir  signed  the  agreements 
of  1836  and  1847,  and  continued  members 
until  their  death. 

"3d.  That  Antony  Koterba  claims  as  heir 
of  his  father,  Joseph  Koterba,  and  his  half- 
brother,  Andreas  Koterba;  that  Joseph  Ko- 
terba joined  in  the  organization  of  the  so- 
ciety, and  also  signed  the  agreement  of  1827, 
and  afterwards,  in  1827,  withdrew  from  the 
society;  and  that  Andreas  Koterba  signed 
the  agreements  of  1827,  1836,  and  1847,  and 
died  a  member  of  the  society. 

"4th.  That  the  grandparents  of  David 
Strohaker,  viz.^  Christian  Strohaker  and 
wife,  und  Matthias  Rief  and  wife,  joined 
the  society  in  1805,  and  all  remained  mem- 
bers until  their  death, — all  dying  between 
1820  and  1825,  except  Mrs.  Rief,  who  died 
between  1830  and  1836.  That  his  father, 
Christopher  Strohaker,  signed  the  agree- 
ment of  1827,  and  withdrew  from  the  so- 
ciety in  1827.  That  his  aunt,  Catharina 
Strohaker,  signed  the  agreements  of  1827 
1836,  and  1847,  and  continued  a  member  of 
the  S(Xjietv  until  her  death. 

"5th.  That  I>awrence  Scheel  and  Jacob 
Scheel,  ancestors  of  Allen  and  G.  L.  Shale, 
joined  the  society  in  1805;  that  Lawrence 
withdrew  in  1824  or  1826;  that  Jacob  Scheel 
signed  the  agreement  of  1827,  and  died,  a 
member,  about  1837. 

*"Oth.   That  none  of  the  parties  through[22] 
whom  the  plaintiffs  claim  contributed  any 
money  or  property  to  the  society." 

lie  divided  the  persons  from  whom  the 
plaintiffs  claim  as  follows: 

"1st.  Those  withdrawn  from  the  society 
l»pfr)re  the  execution  of  the  agreement  of 
1836. 
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"2d.  Tliose    dying  in    the    society  before  the  community,"  and  to  hold  their  "children 

that  time.  and  families  to  do  the  same."    And  for  com- 

"3d.  Those  who  died  members  of  the  so-  pensation     they     received     instruction     in 

ciety  after  having  joined  in  the  agreements  church   and   school.    They   received   assur- 

of  1836  and  1847."  ance  of    maintenance  "in   healthful   days," 

Manifestly,  the  plaintiffs  cannot  have  and  days  which  might  not  be  such;  and  as- 
other  rights  than  their  ancestors,  and  the  surance,  when  death  should  come  to  them, 
rights  of  the  latter  depend  upon  the  agree-  that  their  families  would  be  taken  care  of. 
ments  they  signed.  The  agreements  we  it  may  be  presumed  that,  as  the  members 
have  recited.  The  signers  of  them  certainly  ^ere  faithful  to  their  covenants,  the  society 
strove  to  express  their  meaning  clearly,  ^^s  faithful  to  its  covenants,  and  there  were 
and,  whenever  occasion  arose,  declared  their  j^^  undischarged  obligations  or  rights  for 
understanding,  aims,  and  purposes,  and  al-  distant  relatives  of  deceased  members  to 
ways  substantially  in  the  same  way.  assert  or  claim  against  the  community  or 

The  cardinal  principle  of  the  society  was  ^^  property.    This  seems  to  be  conceded  by 

self-abnegation.    It    was     manifested,    not  ^^^^^^j  ^^^  petitioners,  and  we  are  brought 

only  by  submission  to  a  religious  head,  but  ^^  ^^^  consideration  of  the  third  class  into 

by  a  community,  instead  of  individual,  own-  ,  j  j^  ^       ^^^  ^i^.^^  ^j,^      „ons  from 

?!['• '^1  ?L  ^♦''^?!;^'  ^^^  the  dedication  of  j        ^^^  ^^  ^^^  petitioners  claim  to  de- 

their  labor  to  the  society^    The  possibility  ^j         those  who  died  members  of  the  soci- 

of  some  member  or  members  not  beinff  able  ^    *   *.       i              •  •     ^  i«  *i.^  ».^»a»«««.*o 

to  ".tund  to  iV  to  use  the  expre.8ive  phrase  ^/{J^J^^'J^^iif  ^                       agreement, 

of  the  agreements,  wa.  contemplated,  and  ^          ,  ^  *  prtitioners  say  in  their  brief: 

provision  was  made  for  that  event.    But  a  .,^       ^j  ,    J^^^^^  j,  ^y^^  /„i    „„terial  ar- 

very  significant  difference  was  made  between  ^j  j   ^      j               ^^^^  property  rights  of  the 

a  performance  of  wrvice  and  the  contribu-  ,,i„tiff     ^hile  the  articles  of  1806.  1821. 

tion  of  property     For  the  former  it  was  P  ^     ^  ^^^^  ^^^  material  in  considering 

covenanted    by   the    members   no    reward  .^^  'i.„.»„f.,  _,*  j.i,»  *,„.♦  fi,«  mirnnuui  and 

should  be  demanded  for  themselves  or  their  *''•  "-X  „/  the^ietv  "'        P"'P*"*'  *'"' 

children  or  those  belonging  to  them.    As  to  P'j     P^           ^    ^^  weundersUnd  counsel 

the  latter   George  Rapp  and  his  associates  .     ^    propositions   *they  have  submittedtZ* 

promised  to  refund  the  value  of  the  prop-  '^  the  J^menU    employed    to    support 

erty  brought  in.  without  interest,  in  one,  ^^        ^^^^  »    ^^^  ^^U^l^^,  executed  priorto 

«™<.  ZJmZ  uT'or  ,'Z^     u  w«%nw'  October  31.  "Sao,  those  who  joined  the  society 

same  might  be  large  or  small.     It  was,  how-  ^    ..    f'        .f^^  ^„^  donation  of  all  their 

ever,  provided,  as  to  those  who  "were  poor  ^.,  to  Ueorge  Rapp  and  his  associ- 

and   brought  nothing  to   the   communi^/'  PP     '     ,^^  use  and  benefit  of  the  com- 

that  they  should  rewive,  if  they  departed  ,„„„',•,',.   „         the  condition,  however,  to 

openly  and  orderly,  "a  donation  in  money,  ^        *;       J;  „ty  returned  to  them  if  th^ 

according  to  his  or  thwr  conduct  while  a  ^^„,^    withdraw    from   the    society.    But 

member,  or  as  his  ot  their  circumstances  ^  ,    ..j^     ^^^     ^^ticles  of  October  31,  1836, 

might  require,"  as  "George  Rapp  and  his  „  ^^    Members  of  the  society  agreed  with 

assw^iates  shall  determine'   (agreement  of  ^    ^^      to  surrender  this  riglTt  of  prop- 

1805) ;  as  "in  the  judgment  of  the  supenn-  restitution  which  each  possessed,  and 

tendents  of  the  association'  (agreement  of  ^^  ^^^^y  the  same  to  all  tile  members  in 

r««,     .oi.*               •  •             1    i   11.          V      lii.  equal  shares."    In  other  words,  the  gifU  be- 

[83]     'Those  provuions  apply  to  those  who  with-  ^^      jggg             to  the  community,    after 

drew  from  the  society  prior  to  1.836r-the  jg   ^    „  „  ^^^  members  in  equal  share.." 

first  class  into  which  the  master  divided  the  This  difference  in  result  in  1836  and  after- 

plaintiffsj—and   need   not  much   comment.  ^           effected,  it  is  claimed,  by  the  fol- 

Kone  of  the  persons  who  so  withdrew  c«i-  ,     .          ovision  of  the  agreement  of  1836: 

tributed  property  to  the  association.    We  .     ^  ^       property  of  the  society,  real, 

are  not  informed  by  the  record   whether  3„„„,   ^J  ^^J^  i„  i^„  or  equity,  and 

Ihlth^rriir  n.r„npr  of  wf^dr.'^nt^fr^  Sowsoev^r  constitut^  or  acquired,  shall  be 

whether  their  manner  of  withdrai«^ng  from  ^        j           ^„j  f^^         joint  and  indivi.- 

it,  entitled  them  to  the  consideration  that  .^j^  ^j^'^,^  Each  individual  is  to  be  consid- 
the  articles  of  agreement  permitted  as  an  ^^.^  ^^  ,,j,^g  j„^,,  ^„^  irrevocably  parted 
indulgence  to  withdrawing  members.  If  ^.^j^  ^^jj  y^^^  former  contributions,  whether 
they  could  have  exacted  anything  as  a  mat-  j^  ,^„jg  oods,  money,  or  labor,  and  the 
ter  of  right,  it  would  now  be  presumed  that  g^,„g  rule  shall  apply  to  all  future  contri- 
it  had  been  demanded  and  the  demand  sat-  i^utions  whatever  thev  may  be." 
isfied.  I'o  the  articles  of  1836,  it  is  also  con- 
There  was  another  class, — the  faithful  tended  that  the  society,  as  such,  was  not  a 
and  abiding  members;  but  even  these,  the  party,  but  neverthelens  the  property  became 
master  found,  contributed  no  property,  and  impressed  with  a  trust  for  the  use  of  the 
the  decision  of  their  rights  becomes  as  easy  society,  aa  such,  "by  those  who  then  (1836) 
as  the  decision  of  the  right  of  those  who  represented  the  ownership  of  this  joint  and 
"could  not  stand  to  it  in  the  community"  indivisible  stock;"  and  as  each  new  member 
and  withdrew.  They  promised,  as  we  have  came  in  "he  became  an  owner  of  an  equal 
seen,  to  endeavor,  by  the  labor  of  their  share  of  the  property,  subject  to  the  trust." 
hand*,  "to  promote  the  good  and  interest  of  And  it  is  further  contended  that  the  mem- 
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bers  of  183G  and  those  who  came  in  after- 
wards became  donors  of  the  property,  and 
when  the  society  or  the  trust  failed,  from 
amy  cause,  the  ''corpus  of  the  trust  prop- 
erly" reverted  to  them  "by  way  of  result- 
ing trust,  .  .  .  not  to  the  surviving 
members  as  donees,  or  beneficiaries  of  the 
trust."  In  other  words,  the  members  be- 
came at  once  donees  of  each  other  and 
donors  to  the  society,  and  the  descendants 
of  members  who  had  not  and  might  not 
bring  a  dollar  to  the  society  excluded  from 
any  interest  in  the  reversion  of  its  great 
[25]  properties  the  descendants  of  those  *from 
whom  those  properties  came.  And  this 
through  the  doctrine  of  resulting  trusts, 
whose  fundamental  principle  is  to  recognize 
an  equity  only  in  them  from  whom  the  con- 
sideration has  proceeded.  And  this,  too, 
would  result  from  granting  the  contentions 
of  petitioners, — a  society  whose  chief  pur- 
pose was  to  establish  community  of  prop- 
erty would  come  back  to  the  assertion  and 
tact  of  individual  ownership,  and  whose 
hope  was  self-sacrifice  and  self-abasement, 
would  encourage  self-interest  and  self-asser- 
tion. Members  could  go  into  the  society  or 
go  out  of  it,  take  nothing  to  it,  serve  it 
ever  so  little,  and  become  ultimate  sharers 
of  its  property.  They  might  die  in  the  so- 
ciety, or,  having  withdrawn,  die  out  of  it, 
and  will  or  convey  their  titles  or  rights  to 
others.  No  such  right  was  ever  conceived 
to  exist,  and  no  such  right  was  intended  to 
be  created.  This  is  demonstrated  by  the 
quotations  which  we  have  made  from  the 
articles  of  agreement.  The  permanence  of 
the  community  was  provided  for  in  the  ar- 
ticles of  1805;  it  was  continued  in  those 
of  1821  and  1827;  and,  on  account  of  the 
^vecewion  of  Count  De  Leon  and  his  follow- 
ers, it  was  asserted  with  emphasis  in  1836. 
ITie  article  of  that  year  became,  and  was  in- 
tended to  become,  the  complete  and  final 
^consummation  of  community  ownership, — 
did  not  become,  and  was  not  intended  to  be- 
*^^me,  the  commencement  of  individual  own- 
f^sMp.  That  article  was  but  an  incident 
Jn  the  life  and  evolution  of  the  society.  It 
Mserted  constancy  to  the  principles  of  the 
association,  and  annulled  the  6th  article  of 
l825,—5th  article  of  1805, — because  that 
article  manifestly  departed  "from  the  great 
principle  of  community  of  goods,"  and  it 
^as  said  that,  "with  a  view  to  carry  out  the 
Sjwt  principles"  of  their  union  "and  in  con- 
sideration of  the  benefits  to  be  derived  there- 
'''om,"  they  entered  into  this  covenant: 

''Should   any  individual   withdraw   from 

the  society,  or  depart  this  life,  neither  he  in 

the  one  case  nor  his  representatives  in  the 

other  shall  be  entitled  to  demand  an  account 

of  said    contributions,    whether    in    land, 

goodi,  money,  or  labor,  or  to  claim  anything 

from  the  society  as  matter  of  right.     But 

it  shall  be  left  altogether  to  the  discretion 

[36]  of  the  superintendent  to  decide  *whether 

any,  and,  if  any,  what,  allowance  shall  be 

made  to  suoh  member  or  his  representatives 

as  a  donation." 

The  purpose  was  definite  and  clearly  ex- 

rressed.    It   was  certainly   thought   to  be 
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clear  enough  by  the  men  who  framed  it,  to 
declare  and  accomplish  the  "sacrifice  of  all 
narrow  and  selfish  feelings  to  the  true  pur- 
poses of  the  association,"  as  the  articles 
fervidly  declared.  And  it  was  provided 
that  the  member  who  withdrew  from  the 
society  could  make  no  demand  against  it 
"as  a  matter  of  right."  The  membar  who 
died  left  no  right  to  his  representatives.  It 
needs  no  areument  to  show  that,  as  such 
members  had  no  rights,  they  could  transmit 
none  to  the  petitioners  in  this  case. 

No  trust  having  been  created  by  the  agree- 
ment of  1836  different  from  that  created  by 
the  other  agreements,  there  is  no  necessity 
to  consider  the  arguments  based  on  the  as- 
sumption of  its  invalidity.  That  agree- 
ment was  the  affirmation  and  the  continu- 
ation of  the  prior  agreements,  and  they 
were  held  not  to  be  offensive  to  the  public 
policy  of  Pennsylvania,  by  the  supreme 
court  of  that  state,  in  Schriber  v.  Rapp,  5 
Watts,  351,  30  Am.  Dec.  327.  The  trial 
court  in  that  case  had  instructed  the  jury 
that  "there  is  nothing  in  the  articles  of  as- 
sociation (those  of  1805,  1821,  and  1827) 
given  in  evidence,  that  renders  the  agree- 
ment unlawful  or  void;  nothing  in  them  in- 
consistent with  constitutional  rights,  moral 
precepts,  or  public  policy." 

ITie  supreme  court  observed  that  the 
point  made  against  the  articles,  as  being 
against  public  policy,  was  attended  with  no 
uifliculty,  and  Chief  Justice  Gibson  said  for 
the  court :  "An  association  for  the  purpose 
expressed  is  prohibited  neither  by  statute 
nor  the  common  law."  And  it  did  not  oc- 
cur to  this  court,  in  Baker  v.  Nachtrieb,  19 
ilow.  126,  15  L.  ed.  528,  to  treat  them  as 
invalid  contracts.  See  also  Ooesele  v.  /?jm- 
e/er,  14  How.  589,  14  L.  ed.  554;  Speidel  v. 
HenHci,  120  U.  S.  377,  30  L.  ed.  718,  7  Sup. 
Ct.  Rep.  610. 

An  analysis  of  the  agreements  of  1847, 
1890,  and  18!)2  is  not  necessary.  They  were 
made  to  meet  particular  exigencies,  and  ex- 
pressly afhrmed  the  prior  agreements,  ex- 
cept the  6th  section  of  that  of  1827. 

The  master,  and  both  the  circuit  court 
and  the  circuit  court  of  appeals,  found  that 
the  society  had  not  been  dissolved,  either 
•by  the  consent  of  its  members  or  by  the[27] 
abandonment  of  the  purposes  for  which  it 
was  founded.  On  account  of  this  concur- 
rence the  disputed  facts  involved  in  that 
finding,  under  the  rules  of  this  court,  and 
the  circumstances  of  the  record,  we  do  net 
feel  disposed  to  review.  There  is  left,  there- 
fore, for  consideration,  only  the  agreements 
of  1890  and  1892,  and  the  changes  in  ad- 
ministration effected  by  them,  and  the  con- 
veyance of  the  property  of  the  society  to 
the  Union  Company.  So  far  as  those  agree- 
ments affect  the  property  rights  of  peti- 
tioners, we  have  expressed  an  opinion  of 
them;  but  their  effect  upon  the  question  of 
the  dissolution  of  the  society,  or  the  effect 
of  the  conveyance  to  the  Union  Company, 
we  are  not  called  upon  to  decide.  In  that 
question,  we  have  seen,  the  petitioners  have 
no  concern. 

Judgment  affirmed. 
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Mr.  Justice  Gray  and  Mr.  Justice  Shiras 
took  no  part  in  the  decision. 

Mr.  Chief  Justice  Fuller,  with  whom 
concurred  Mr.  Justice  Br«w«r,  dissentine: 
Assuming  the  validity  of  the  trusts,  the 
questions  appear  to  be,  whether  the  condi- 
tion of  things  has  resulted  in  failure  to  car- 
ry out,  and  of  ability  to  carry  out,  the  prin- 
ciples and  purposes  of  the  society,  ana  the 
defeat  of  the  trusts ;  and,  if  so,  whether  the 
destination  of  the  corpus  of  the  trust  prop- 
erty has,  thereupon,  become  such  that  com- 
plainants, or  some  of  them,  have  a  locus 
standi  to  ask  relief  in  a  court  of  equity. 

The  courts  below  held  that  the  society 
still  existed  in  law  and  in  fact  and  that 
this  case  was  not  one  of  ''dealing  with  the 
assets  of  a  defunct  or  dissolved  associa- 
tion;" or,  in  other  words,  that  the  trusts 
had  not  been  defeated;  and  the  decrees 
rested  on  this  conclusion.  If  erroneous,  the 
inquiry  then  arises.  To  whom  does  the  cor- 
pus of  the  trust  property  go,  in  the  event  of 
the  defeat  of  the  trusts? 

A  brief  recapitulation  of  the  facts  is  nec- 
essary to  indicate  the  grounds  of  my  in- 
ability to  concur  in  the  opinion  and  judg- 
ment of  the  court: 
[28]  *In  1803  George  Rapp  and  others  located 
at  Harmony,  Butler  county,  Pennsylvania, 
removed  in  1814  to  Indiana,  and  returned 
in  1825  to  Pennsylvania,  and  located  at 
Economy,  in  Beaver  county.  They  formed 
a  society  or  association,  which,  as  said  by 
the  circuit  court  of  appeals,  "was  organized 
upon  the  principle  of  community  oi  goods 
and  land  ownership. 

"The  members  of  the  said  society,  who 
had  brought  with  them  from  Wurtemberg 
money,  combined  tlieir  funds  and  held  all 
their  property  in  common,  they  living  as 
members  of  a  common  household,  and  each 
member  enjoying  alike  with  every  other,  the 
fruits  of  their  common  labor  in  equality 
and  brotherhood.  The  occupation  or  busi- 
ness of  the  said  society  was  agriculture,  ex- 
cept in  so  far  as  it  was  necessary  to  manu- 
facture shoes,  clothing,  and  other  neces- 
saries for  the  community.  The  members  of 
the  said  society  obeyed  George  Kapp  as 
their  spiritual  and  temporal  leader  and 
ruler.  .  .  .  About  the  year  1807  the 
community  promulgated  the  doctrine  of 
celibacy  as  being  necessary  for  the  success 
of  a  communistic  society." 

Although  styled  "George  Rapp  and  his 
associates,"  Rapp  was,  from  the  beginning 
to  his  death,  in  1847,  the  absolute  and  ex- 
clusive ruler,  in  whom  all  power  was  vested. 
Members  were  admitted  by  adoption,  and 
on  adoption  conveyed  and  transferred  all 
their  property,  real  and  personal,  to 
"Greorge  Rapp  and  his  associates,"  and, 
after  1836,  to  the  Harmony  Society,  for  the 
use  and  benefit  of  the  community. 

By  article  5  of  a  written  agreement  of 
February  6,  1805,  if  for  any  cause  one  or 
more  of  the  subscribers  should  leave  Har- 
mony, "George  Rapp  and  his  associates" 
promised  to  refund  the  value  of  his  or  their 
property    brought     in,    while    those    who 
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brought  nothing  in  might  i  .cive  a  dona- 
tion. 

The  second  agreement  was  dated  Janu- 
ary 20,  1821,  and  the  third,  March  9,  1827. 
The  first  branch  of  the  preamble  of  this 
agreement  of  1827  read:  "Whereas,  by  the 
favor  of  Divine  Providence,  an  association 
or  community  has  been  formed  by  Greorge 
Rapp  and  many  others  upon  the  basis  of 
Christian  fellowship,  the  principles  of 
which,  being  faithfully  derived  from  the 
sacred  Scriptures,  include  the  government 
of  the  patriarchal  age,  united  to  *the  com- [8 
munity  of  property  adopted  in  the  days  of 
the  apostles,  and  wherein  the  single  object 
sought  is  to  approximate,  so  far  as  human 
imperfection  may  allow,  to  the  fulfilment 
of  the  will  of  Cod,  by  the  exercise  of  those 
affections  and  the  practice  of  those  virtues 
which  are  essential  to  the  happiness  of  man 
in  time  and  throughout  eternity." 

By  the  1st  article  the  subscribers  gave, 
granted,  and  forever  conveyed  "to  the  said 
George  Rapp  and  his  associates,  their  heirs 
and  assigns,  all  our  property,  real,  personal, 
and  mixed,  whether  it  be  lands  and  tene- 
ments, goods  and  chattels,  money  or  debts 
due  to  us,  jointly  or  severally,  in  posses- 
sion, or  in  remainder,  or  in  reversion,  or 
in  expectancy,  whatsoever  or  wheresoever, 
without  evasion,  or  qualification,  or  reserve, 
as  a  free  gift  or  donation,  for  the  benefit 
and  use  of  said  association  or  community." 
Members  were  to  be  obedient  to  superin- 
tendents, were  bound  to  promote  the  inter- 
ests and  welfare  of  the  community,  and 
wore  to  receive  support  and  instruction. 

The  Gth  article  (almost  identical  with  ar- 
ticle 6  of  1805)   was  as  follows:     "And  if 
it  should  happen,  as  above  mentioned,  that 
any  of  the  undersigned  should  violate  his 
or  her  agreement,  and  would  or  could  not 
submit  to  the  laws  and  regulations  of  the 
church    or    community,    and    for    that    or 
any  other  reason  should  withdraw  from  the 
association,  then  the  said  George  Rapp  and 
his    associates  agree   to  refund   to  him   or 
them  the  value  of  all  such  property,  with- 
out interest,  as  he  or  they  may  have  brought 
into  the  community  in  compliance  with  the 
1st  article  of  this  agreement,  and  the  said 
value  to  be  refunded  in  one,  two,  or  three 
annual  instalments,  as  the  said  George  Rapp 
and  his  associates  shall 'determine.    And  if 
the  person  or  persons  so  withdrawing  them- 
selves were  poor,  and  brought  nothing  into 
the  community,  yet,  if  they  depart  openly 
and  regularly,  they  shall  receive  a  donation 
in  money,  according  to  the  length  of  their 
stay  and  to  their  conduct,  and  to  such  an 
amount  as  their  necessities  may  require,  in 
the  judgment  of  the  superintendents  of  the 
association." 

The  master  found,  among  other  things, 
as  follows: 

"Prior  to  his  death,  in  1834,  Frederick 
Rapp,  a  member  of  *the  society,  had  been[3C 
the  business  agent  of  the  society,  transacting 
its  external  business.  After  his  death  the 
members  of  the  society,  on  July  6th,  1834, 
executed  a  power  of  attorney  to  George 
Rapp — Exhibit  No.  85  in  evidence — consti* 
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tuting  him  general  agent  of  the  society  in 
all  its  temporal  affairs,  with  power  to  ap- 
Doint  agents  and  substitutes  under  him. 
Under  this  power,  he,  on  the  same  day,  ap- 
pointed Romulus  1,1.  Baker  and  Jacob  Hen- 
rici  his  substitutes.  This  power  of  attor- 
ney was  signed  by  402  members  of  the  asso- 
ciation, and  with  the  substitution,  and  not 
induding  the  signatures,  is  as  follows: 

'"Know  all  men  by  these  presents: 
Whereas,  Frederick  Rapp,  of  Economy,  in 
Bearer  county,  state  of  Pennsylvania,  re- 
cently deceased,  was  for  a  series  of  years 
the  agent  in  temporal  affairs  of  the  Har- 
monie  Society,  carrying  on  in  his  own  name 
all  the  external  business  of  said  society, 
and  taking  to  himself  the  titles  to  real  es- 
tate, as  well  as  the  evidence  of  claims  aris- 
ing out  of  the  various  transactions  of  said 
society; 

"  *And  whereas,  by  an  instrument  dated 
the  20th  of  July.  1825,  under  the  hand  and 
seal  of  said  Frederick,  he  solemnly  and  ir- 
revocably declared  that  all  the  property, 
real,  personal,  and  mixed,  which  then  was 
or  hereafter  might  be  in  his  possession  or 
enjoyment,  or  the  title  to  which  he  then 
held  or  might  hereafter  hold,  was  and 
should  be  considered  the  property  of  the 
said  society,  in  which  he,  the  said  Freder- 
ick, had  no  absolute  interest  whatsoever; 
And  whereas,  the  lamented  death  of  the 
said  Frederick  Rapp  renders  it  indispensa- 
ble that  a  new  agent  should  be  appointed, 
by  whom  the  temporal  affairs  of  the  society 
may  continue  to  be  managed  in  a  mode 
which  has  proved  convenient  and  satisfac- 
tory; 

"'Now,  therefore,  be  it  known  that  we, 
the  undersigned,  constituting  said  Har- 
monie  Society,  do  hereby  nominate  and  ap- 
point George  Rapp,  of  Economy,  in  the 
county  of  Beaver,  the  general  agent  of  said 
society  in  all  its  temporal  affairs. 

"  'The  powers  intended  to  be  conferred 
on  the  said  George  Rapp  are  hereby  declared 
to  be  as  follows;  that  is  to  say: 

"*1.  To  ask  for,  demand,  and  receive 
[31]from  each  and  every  *bank  or  other  incor- 
porated company,  partnership,  or  individu- 
al, person  or  persons,  the  amount  which  may 
be  due  therefrom,  in  the  way  of  principal, 
interest,  or  dividend  to  the  said  Uarmonie 
Society,  or  to  Frederick  Rapp,  whether  the 
same  be  evidenced  by  judgment,  mortgage, 
bond,  certificate  of  stock,  note,  bill  of  ex- 
change, deposit  of  money,  book  account, 
verbal  promise,  sale  or  barter,  loan  or  mon- 
ey, or  arise  in  any  other  manner  whatso- 
ever, the  check,  order,  receipt,  acquittance, 
or  release  of  the  said  George  Rapp  to  be  as 
effectual  as  if  executed  by  all  and  each  of 
us,  or  as  if  it  had  been  executed  by  the  said 
Frederick  Rapp  in  his  lifetime. 

"  '2.  To  execute  and  receive  all  deeds  and 
conveyances,  in  fee  simple  or  otherwise,  on 
behalf  of  the  society,  whether  the  title 
thereto  stand  in  the  name  of  the  society,  or 
of  Frederick  Rapp,  or  of  Greorge  Rapp  and 
Msodates.  The  act  of  the  said  George 
Rapp,  relative  thereto,  to  be  as  valid  and 
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sufficient  as  if  executed  by  us  or  by  the  said 
Frederick  Rapp  in  his  lifetime. 

"  *3.  To  carry  on,  by  himself  or  through 
the  agents  whom  he  is  hereinafter  author- 
ized to  appoint,  all  the  dealings  and  traffic 
of  said  society  of  every  description. 

"  '4.  To  constitute  and  appoint  an  agent 
or  agents  under  him,  as  he  may  deem  advis- 
able, imparting  to  such  substitute  or  sub- 
stitutes, should  he  think  fit,  the  whole  or 
any  portion  of  the  authority  hereby  con- 
ferred on  himself.  He  may  also,  at  his 
pleasure,  revoke  such  instrument  of  substi- 
tution whenever  he  may  think  such  revoca- 
tion called  for  by  the  interests  of  the  socie- 
ty. 

"  '5.  It  IS  distinctly  understood  that  in 
accepting  and  acting  under  this  power  the 
said  George  Rapp  disclaims  all  personal  in- 
terest, other  than  that  of  a  member  of  said 
society,  in  the  present  resources  or  future 
earnings  of  the  society,  in  conformity  with 
the  principles  and  terms  upon  which  the 
Harmonic  Society  was  originally  founded, 
as  fully  and  effectually  as  was  done  by  the 
late  Frederick  Rapp  in  the  instrument  al- 
ready adverted  to,  dated  20th  July,  1826, 
the  terms  of  which  instrument  the  said 
George  Rapp  hereby  adopts  for  himself  and 
repeats  in  every  particular. 

"  *In  witness  whereof  the  undersigned 
members  of  the  Harmonic  "Society,  who  con- [32] 
stitute  said  society,  have  hereunto  set  their 
hands  and  seals  at  Economy,  in  Beaver  coun- 
ty, this  51h  day  of  July,  in  the  year  of  our 
Lord,  eighteen  hundred  and  thirty-four.' 

(Signatures.) 

( Acknowledgment. ) 

*'  *By  virtue  of  the  authority  expressed  in 
the  4th  article  of  the  foregoing  power  of  at- 
torney, I  do  appoint  and  substitute  in  my 
place  and  stead  Romulus  L.  Baker  and 
Jacob  Henrici,  of  Economy,  Beaver  county, 
Pennsylvania,  to  act  as  general  asents  of 
the  Harmonic  Society  aforesaid,  jointly  or 
severally,  in  my  name,  and  for  the  use  of 
the.  said  society,  to  do  and  perform  all  acts 
and  things  which,  as  the  general  agent  of 
said  society,  I  am  authorized  to  do.  It  be- 
ing distinctly  understood,  however,  that  in 
accepting  and  performing  the  office  and 
business  of  general  agents  of  the  said  society 
the  said  R.  L.  Baker  and  Jacob  Henrici 
ahall  neither  acquire  nor  claim  any  per- 
sonal interest  in  the  present  resources  or 
future  earnings  of  the  said  society,  other 
than  that  of  a  member  of  the  said  society, 
agreeably  to  the  plans  and  terms  of  associa- 
tion, but  shall  be  considered  as  exercising 
the  same  trust  mentioned  in  a  declaration 
of  trust  signed  by  Frederick  Rapp  on  the 
20th  day  of  July,  1825,  and  referred  to  in 
the  foregoing  power  of  attorney  to  George 
Rapp.' " 

Signed,  sealed,  and  delivered  by  George 
Rapp. 

'  October  31,  1836,  the  following  agree- 
ment was  executed  by  391  members  of  the 
society,  and  afterwards  accepted  and 
adopted  by  33  others: 

'^Whereas,  the  Harmonic  Society,  consist- 
ing of  George  Rapp  and  many  others,  now 
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established  in  the  town  of  Economy,  in 
Beaver  county,  Pennsylvania,  did,  on  the 
9th  of  March,  1827,  enter  into  certain  arti- 
cles of  association,  of  which  the  6th  in  num- 
ber la  as  follows,  viz.:  [here  follows  that 
article]. 

"And  whereas,  the  provisions  of  the  said 
6th  article,  though  assented  to  at  the  time, 
manifestly  depart  from  the  great  principle 
of  a  community  of  goods,  and  may  tend  to 
foster  and  perpetuate  a  feeling  of  inequali- 
ty at  variance  with  the  true  spirit  and  ob- 
jects of  the  association; 
[33]  •"And  whereajB,  the  principle  of  restora- 
tion of  property,  besides  its  pernicious  tend- 
ency, is  one  which  cannot  now  be  enforced 
witn  uniformity  and  fairness,  inasmuch  as 
the  members  of  the  association,  in  the  year 
1816,  under  a  solemn  conviction  of  the  truth 
of  what  is  above  recited,  did  destroy  all 
record  and  memorial  of  the  respective  con- 


sons  as  the  "surviving  and  remaining  mem- 
bers of  the  Harmon ie  Society,  and  consti- 
tuting the  same."  These  articles  created 
and  nominated  a  board  of  elders  of  nine 
members,  with  the  power  of  filling  vacan- 
cies, and  a  board  oi  trustees,  consisting  of 
two  members  of  the  board  of  elders,  which 
had  power  to  fill  vacancies  in  the  trustee- 
ship. Instead  of  a  single  patriarch,  a  dual 
patriarchy  was  substituted,  and  those  boards 
alone  had  the  power  over  and  control  of  the 
property. 

The  8th  article  was  as  follows: 
"It  is  hereby  distinctly  and  absolutely 
declared  and  provided,  that  all  the  proper- 
ty, real,  personal,  and  mixed,  which  now  or 
hereafter  shall  be  held  or  acquired  by  any 
trustee  or  trustees,  or  person  under  'them, 
is  and  shall  be  deemed  the  common  property 
of  said  society,  and  each  trustee  now  or 
hereafter    appointed    hereby    disclaims    all 


tributions  up  to  that  time;            ^  personal   interest  in  the  present  resoutces 

"And   whercafl,  continued  happiness  and  ^^^   ^^^^^^  earnings  of  the  society,  other 

prosperity  of  the  association,  a  more  mti-  ^^^^  ^^^^  ^^  ^  member  thei-cof,  according 

mate    knowledge   of   each    other,    have   re-  ^  ^y^^  ^^^^^^^  ^^  association  hereby  estab- 

moved  from  the  minds  of  all  members  the  ^.^^^^  ^^^  continued,  and  according  to  the 

least    apprehension    of    injustice    and    bad  ^.^^^^^^^^  government." 

l^il'       XI       *         1.     'J.  t             u     At.  From   these   documents   it   appears   that, 

"Now,   therefore,  be  it  known   by  these  .^j.  ^^  October  31,  1836,  all  contributions 

presents,  that  the  undersigned,  with  a  view  ^^  property  were  for  the  use  and  benefit  of 

to  carry  out  fully  the  great  principles  of  the  communitv  on   the  condition  that  any 

our  union,  and  in  consideration  of  the  bene-  member  withdrawing  was  to   receive  back 

fits  to  be  derived  therefrom,  do  hereby  sol-  ^^^  ^.^^^^^  ^^  ,,jg  contributions, 

emnly  enter  into  covenants,  and  agree  with  g^t  t}iat,.by  the   contract  of  1836,  the 

each  other,  as  follows:  property  then  held  in  trust  was  no  longer 

"1st.  The  said  6th  article  is  entirely  an-  ,,^||  3^^.^^.^.  ^o  reclamation  on  the  basis  of 

nulled  and  made  void,  as  if  it  had  never  ex-  original  contribution,  but  the  whole  aggre- 

teted;    all   others   remain  m   full   force   as  ^^^^^e   was  made  a  common  fund   in  which 

£1  ?    *?•  i,                 ,       t  J.X.          •  i           1  each   member   was  equally   interested,   sub- 

"2d.  All  the  properly  of  the  society,  real,  j^^.^.  ^.q  the  previously  existing  trust  for  the 

personal,  and  mixed    m  law  or  equity,  and  ^^^   ^„^   ^^^^^^^^   ^j   ^^^   society;    that   the 

howsoever  contributed  or  acquired,  shall  be  ^.^           ^f  ^he  trust  property  included   all 

deemed,  now  and  forever,  joint  and  indivisi-  f^^^^^    contributions,    accretions,    and    ac- 

ble  stock.     Each  individual  is  to  be  consid-  eumulations;  and  that  the  then  and  subse- 

ered  to  have  finally  and  irrevocably  parted  q^ently    admitted    members    occupied    the 

with  all  his  former  contributions,  whether  ,.eiation  of  donors,  and  the  society,  as  a  so- 

in  land,  goods,  money,  or  labor;   and  the  (.jp^y   of  donee 

same  rule  shall  apply  to  all  future  contri-  jj^^  ^^^^^^  ^^^  indivisible  stock  embrace.1 

^"VoT^oi^"^^®^^'  ^^?  ??^^j     .        -xvj  all  present  and  future  'property,  subject  to[35 

•3d.  Should     any     individual     withdraw  the  trusts  declared  in  the  articles  of  1827, 


from  the  society  or  depart  this  life,  neither  ^^.^-^^yi  were  reaffirmed   in  1836.  extent  the 

he  in  the  one  case  nor  nis  representatives  ^j^^j^  article.     That  trust  was  described  "as 

in  the  other  shall  be  entitled  to  demand  an  ^  ^^^^     j^^.  ^^  donation  for  the  benefit  and 

account  of  said  contributions,  whether  m  ^^^  ^^  ^^^  ^^^^  association."     And  by  the 

land,  goods,  money,  or  labor,  or  to  claim  j^eement  of  1847  the  property  was  to  be 

anything  from  the  society  as  a  matter  of  j^^j^j  ^^^^  deemed  the  common  property  of 

right.     But  It  shall  be  left  altogether  to  the  ^^-^^  society,  and  each  trustee  disclaimed  all 

discretion   of  the  superintendent  to  decide  personal  interest  therein,  "other  than  that 

whether  any,  and,  if  any,  what,  allowance  ^f  ^  member  thereof." 

shall  be  made  to  sucli  member,  or  his  repre-  jf^  then,  the  trusts  are  defeated,  I  con- 

sentatives,  as  a  donation.  cur   in   the   view   that   the   trust  property 

"Invoking   the   blessing   of   God    on   this  must  go  either  to  the  owners  or  donors  liv- 

sacrifice  of  all  narrow  and  selfish  feelings  jng,  and  to  the  heirs  and  legal  representa- 

to  the  true  purposes  of  tlie  association,  and  tives  of  those  who  are  dead,  by  way  of  re- 

to  the  advancement  of  our  own  permanent  suiting  trust;  or  to  the  surviving  members 

prosperity  and   happiness,  we  have   signed  of  the  society,  as  joint  tenants  with  right 

[ 34]  the  foregoing  instrument,  and  afl^ed  •there-  of  survivorship,  or  by  way  of  tontine. 

unto  our  respective  seals,  at  Economy,  this  It  is  true  that  the  third  clause  of  the 

31st  day  of  October,  1836."  agreement  of  1836  provided  that,  on  with- 

George  Rapp,   sole  patriarch   and   ruler,  drawal  or  death,  no  member  or  his  repre- 

died  in  1847,  and  thereupon,  in  that  year,  senta tives  should  be  entitled  to  an  account 

eertain  articles  were  subscribed  by  288  per-  or  "to  claim  anything  from  the  society  as 
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matter  of  right."  But  that  clause  referred 
to  the  society  as  a  goine  concern,  and  this 
bill  is  not  filed  against  the  society,  but  pro- 
ceeds on  the  ground  of  the  termination  of 
the  trusts  and  the  existence  of  a  condition 
of  things  demanding  the  winding  up  of  the 
society's  affairs. 

And  if  the  system  of  patriarchal  govern- 
ment has  been  abandoned;  if,  for  the  com- 
munistic scheme,  a  capitalistic  scheme  has 
been  substituted;  if  the  society  has  become 
a  trading  community  and  lost  all  its  dis- 
tinctive attributes;  if  it  is  undergoing  the 
process  of  liquidation;  if  all  its  property 
and  assets  have  passed  to  a  trading  cor- 
poration, and  the  power  of  carrying  out  its 
original  principles  has  departed;  if  its  mem- 
bership has  become  practically  incapable  of 
perpetuation, — it  follows  that  the  trusts 
have  been  defeated,  and  the  society  ended  to 
all  intents  and  purposes. 

Early  in  1890  John  S.  Duss  and  two 
others,  employees,  but  not  members,  of  the 
fKxriety,  were  elected  to  fill  vacancies  in  the 
board  of  elders. 

In  April,  1890,  certain  articles  were  exe- 
cuted, the  number  of  members  being  stated 
to  be  forty -live. 

The  junior  trustee  having  died,  John  S. 
Duss  was  elected  to  fill  the  vacancy,  and 
[36]soon  after,  with  his  wife  and  children,  *took 
possession  of  the  oilicial  residence  of  the 
K)ciety.  In  1892  the  senior  trubtee  died, 
and  Duss  was  elected  to  that  position,  one 
Sieber,  the  town  constable,  who  had  a  wife, 
being  elected  junior  trustee.  Later  in  that 
year  other  articles  were  entered  into,  de- 
><cribing  the  then  number  of  members  as 
thirty-seven. 

In  February,  1893,  certain  members  of  the 
society  filed  a  bill  for  its  dissolution,  the 
winding  up  of  its  affairs,  and  the  distribu- 
tion of  its  assets. 

While    the    bill    was    pending,    seventeen 
members  received  from  the  assets  money  and 
property  to  the  amount  of  something  over 
$100,000,  and  gave  quitclaims  and  acknowl- 
edgments of  full  satisfaction  of  their  inter- 
est or  share  in  the  property  of  the  society. 
The  grantors  in  nearly  all  of  these  instru- 
ments acknowledged,  in  consideration  of  the 
money  paid  or  land  conveyed,  that  he  or  she 
does  "hereby  release,  cancel,  and  discharge 
any  and  all  claims  whatsoever,  which  I,  my 
heirs,    assigns,    or    lawful    representatives, 
nay   or   could   ever  have   against   said   so- 
ciety or  its  trustees,  its  property  or  assets, 
or  any  part  thereof,  I  hereby  declaring  all 
luch  claims  to  be   fully  compensated,  set- 
tled, released,  and  discharged;"  and,  after 
reciting  the  various  properties  and  assets, 
"I  am  entirely  satisfied  to  accept  as  my  full 
share  and   interest  therein,"  etc. 

Two  of  the  deeds  contained  this  para- 
graph: "While  it  may  be  that  said  society 
may  have  and  be  the  po*5sessor  of  several 
hundred  thousand  dollars'  worth  of  prop- 
erty after  paying  all  debts,  I  am  entirely 
satisfied  to  accept  as  my  full  share  therein 

the  sum  of  thousand  dollars." 

After    these   settlements   began,   the   bill 
was  dismissed  by  consent. 
187  U.  S. 


In  January,  1894,  a  corporation  styled 
the  "Union  Ck>mpany"  was  organized,  un- 
der the  state  statute,  "for  the  purpose  of 
the  purchase  and  sale  of  real  estate,  or  for 
holding,  leasing,  and  selling  real  estate,"  its 
business  "to  t£  transacted  in  the  borough 
of  Beaver,  county  of  Beaver,  state  of  Penn- 
sylvania." 

On  April  11,  1894,  seventeen  persons,  pur- 
porting to  be  all  the  then  members  of  the 
society,  executed  a  paper  stating:  "We, 
the  members  of  said  Harmonic  Society,  do 
each  hereby  'express  our  consent  with  and  [37 
request  that  John  S.  Duss  and  Gottlieb 
Riethmueller,  the  present  trustees  of  said 
society,  shall  forthwith  sell,  transfer,  and 
convey  to  the  Union  Company,  a  corpora- 
tion duly  created  and  organized  under  the 
laws  of  the  state  of  Pennsylvania,  all  the 
lands,  tenements,  and  hereditaments  situ- 
ated in  the  Allegheny  and  Beaver  counties, 
Pennsylvania,  now  owned  and  held  by  said 
trustees  for  the  benefit  of  the  said  society, 
to  the  end  that  all  said  lands,  tenements, 
and  hereditaments  may  be  own^,  held,  and 
managed  by  said  incorporated  company,  and 
be  sold  and  otherwise  disposed  of  from  time 
to  time  in  pursuance  of  proper  corporate 
action,  as  may  be  determined  by  the  direct- 
ors and  officers  of  said  incorporated  com- 
pany. 

"The  capital  stock  of  said  incorporated 
company,  however,  to  be  owned  and  held  by 
the  said  trustees  for  the  benefit  of  the  so- 
ciety, in  accordance  with,  and  on  the  terms 
and  conditions  of,  the  articles  of  associa- 
tion of  said  societv,  and  the  ratifications 
and  modifications  tliereof,  as  the  same  now 
exists,  to  the  extent  of  three  hundred  and 
ninety-seven  thousand  five  hundred  ($397,- 
500)  dollars,  out  of  a  total  capital  of  four 
hundred  thousand   ($400,000)   dollars." 

The  vast  property  of  the  society  was  con- 
veyed to  the  Union  Company,  and  the  stock 
of  that  corporation  assigned  to  the  trustees. 

Since  April  11,  1894,  nine  of  the  seven- 
teen subscribers  have  died,  leaving  eight, 
consisting  of  John  S.  Duss  and  his  wife,  one 
Gillman,  seventy-seven  years  of  ag^,  and 
unable  to  read  or  speak  English;  and  five 
women  of  the  ages  of  eighty,  seventy-seven, 
fifty-eight,  fifty-four,  and  forty-seven,  re- 
spectively. 

Duss  and  Gillman  became  the  sole  remain- 
ing male  members  of  the  society,  and  the 
women,  with  the  exception  of  Mrs.  Duss, 
were  mostly  old,  infirm,  or  ignorant. 

No  new  member  has  been  admitted  since 
1893.  It  is  suggested  that  this  was  because 
none  desired  admission.  This  may  be  so, 
and  this  would  explain  the  diminishing  of 
over  500  members  in  1827  to  288  in  1847, 
and  45  in  1890.  But  the  result  is  the  same. 
The  eight  remaining  cannot  reasonably  be 
held  to  represent  the  great  *communistic[38] 
scheme  which  the  Wurtembergers  of  1803 
sought  to  found  on  "the  basis  of  Christian 
fellowship,  the  principles  of  which,  being 
faithfully  derived  from  the  sacred  Scrip- 
tures, include  the  government  of  the  patri- 
archal age,  united  to  the  community  of 
property  adopted  in  the  days  of  the  apos- 
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ties,  and  wherein  the  single  object  sought  is 
to  approximate,  so  far  as  human  imperfec- 
tion may  allow,  to  the  fulfilment  of  the  will 
of  God,  by  the  exercise  of  those  affections 
and  the  practice  of  those  virtues  which  are 
essential  to  the  happiness  of  man  in  time 
and  throughout  eternity." 

As  the  membership  diminished,  the 
wealth  increased,  but  not  from  contribu- 
tions by  new  members;  and  operations  were 
carried  on  by  hired  labor. 

Not  one  of  the  eight  contributed  to  the 
three  or  four  millions  of  property  accumu- 
lated. It  is  conceded  that  Duss  alone  is  the 
active  member.  But  he  is  not  the  society, 
nor  does  the  society,  in  respect  of  its 
avowed  principles,  any  longer  exist. 

Moreover,  the  transactions  by  which  sev- 
enteen members  of  the  society,  not  old  and 
infirm,    but    vigorous    and    capable,    were 
bought  out,  were  in  themselves  acts  of  li- 
quidation.   It  is  idle  to  say  that  these  pay- 
ments   were    "donations"    to    withdrawing 
members.    They   were   purchases   in   terms 
and   in   effect.     They   were   settlements   by 
agreement,   instead    of   through    litigation. 
Finally,  substantially  the  entire  proper- 
ty of  the  society  and  its  affairs  have  been 
turned  over  to  a  corporation  created  under 
the  laws  of  Pennsylvania,  authorized  to  pur- 
chase and  sell  land.     This  corporation  has 
none  of  the  powers  confided  by  the  articles 
of  1847  to  the  board  of  elders  and  the  board 
of  trustees.     It  has  no  power  to  feed,  lodge, 
maintain,  and  support,  or  to  care  for  the 
spiritual  welfare  of,  members  of  the  soci- 
ety, or  to  perform  any  of  the  duties  imposed 
upon  the  boards.    The  trustees  have  no  dis- 
tinct title  to  the  society's  property,  but  only 
the  rights  pertaining  to  the  stock  of  the 
Union  Company.     All  the  industries  carried 
on  in  Economy  are  carried  on  by  tenants 
and  lessees  of  the  Union  Company,  and  the 
society  has  ceased  to  possess  the  power  to 
carry  out  the  purposes  for  which  its  prop- 
erty was  accumulated. 
The  affairs  of  the  Union  Company  must  be 
[30] wound  up  under  *the  state  statutes  in  that 
behalf,  and  proceeds  derived  from  the  lands 
by  sale  or  otherwise  would  go  to  the  stock- 
holders by  way  of  dividends.    The  legal  ef- 
fect of  the  transaction  was  the  same  as  a 
sale,  out  and  out,  for  cash,  and  it  was  ir- 
revocable.   And  this  point  so  arises  on  the 
record  that  it  must  be  disposed  of  as  mat- 
ter of  law. 

The  master  found,  as  matter  of  law,  that 
the  society  continued  to  exist  because  the 
surviving  members  had  not  formally  de- 
clared it  to  be  dissolved,  and  that  the  pur- 
poses and  principles  of  the  society  could  not 
oe  held  to  have  been  abandoned,  unless  by 
the  formal  action  of  all  its  members.  But 
this  could  only  be  so  on  the  assumption  that 
the  scheme  of  the  trust  created  a  joint  ten- 
ancy with  the  right  of  survivorship,  or  a 
system  of  tontine;  and  that  a  single  surviv- 
ing member  might  be  the  society,  although 
to  the  integrity  of  a  community  numbers 
are  essential.  By  the  articles,  neither  the 
members,  nor  the  board  of  elders,  nor  the 


board  of  trustees,  nor  all  together,  possessed 
the  power  voluntarily  to  formally  dissolve 
the  association;  and  it  is  for  a  court  of 
equity  to  adjudge  whether  a  condition  of 
dissolution,  or  a  condition  requiring  wind- 
ing up,  is,  or  is  not,  created  oy  acts  done 
or  permitted. 

Such  being,  in  my  opinion,  the  condition 
here,  the  trust  property  must  go^  as  I  have 
said,  either  to  the  surviving  members  as 
joint  tenants,  with  right  of  survivorship,  or 
by  way  of  tontine;  or  to  the  owners  or 
donors  living,  and  to  the  heirs  and  legal  rep- 
resentatives of  those  who  are  dead,  by  way 
of  resulting  trust. 

Appellees  contend  for  the  first  of  these 
propositions.  Their  counsel  says  in  his 
brief :  '*It  is  the  society,  as  a  society,  which 
owns  this  property.  It  is  the  entire  body 
as  one  whole.  If  at  any  time  the  society 
did  dissolve,  its  property  would  go  to  the 
persons  who  then  were  its  members.  No 
one  else  has  any  legal  or  equitable  claim 
to  it  except  those  members.  To  them,  and 
to  them  alone,  it  would  belong,  and  among 
them  it  would  be  divided." 

It  is  inconceivable  that  the  creators  of 
the  trust  contemplated  any  such  result, 
when  they  sought  to  perpetuate  Christian 
fellowship  by  the  renunciation  of  their 
property. 

*The  present  membership  hsA  shrunk  to[4i 
eight  members,  less  than  enough  to  fill  the 
board  of  elders,  and  that  board  consists  of 
Duss  and  his  wife,  an  old  man  and  five 
women,  aged  or  ignorant.  Practically,  Duss 
is  the  last  survivor,  and  he  claims  the  own- 
ership of  this  vast  estate  as  such  survivor. 
By  the  articles,  no  period  was  fixed  for  the 
termination  of  the  life  of  the  society.  There 
is  no  remainder  over,  nor  provision  of  any 
kind  for  the  disposition  of  the  trust  estate 
in  the  event  of  the  society's  extinction. 

Joint  tenancy  with  survivorship,  or  ton- 
tine, excluding  all  but  living  members  and 
casting  accumulations  on  the  survivor,  are 
neither  of  them  to  be  presumed.  They  are 
the  result  of  express  agreement,  and  there 
is  none  such  in  these  documents. 

On  the  contrary,  this  property  was  held 
in  trust  for  the  use  and  benefit  of  the  so- 
ciety, as  a  society,  and  not  for  the  individ- 
ual members.  The  trust  was  for  the  use 
and  benefit  of  the  society  in  the  mainte- 
nance of  its  principles  as  declared  by  its  con- 
stitution and  laws.  When  the  purposes  of 
the  society  were  abandoned  or  could  not  be 
accomplished,  or  the  society  ceased  to  exist, 
the  trust  failed,  and  the  property  reverted, 
by  way  of  resulting  trust,  to  the  owners  who 
subjected  it  to  the  trust,  living,  and  to  the 
heirs  and  legal  representatives  of  those  of 
them  who  are  deaa. 

This  conclusion  does  not  involve  the  as- 
sertion of  a  reversion  secured  by  the  express 
terms  of  the  contracts,  but  rests  on  the  fa- 
miliar principle  of  equity  jurisprudence, 
that  when  the  trust  clearly  created  by  the 
documents  terminated,  a  resulting  trust 
arose  to  the  grantors  or  donors,  or  their 
heirs.    The  distinction  is  thoroughly  eluci- 
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dated  by  Mr.  Justice  Gray  in  Hopkins  v. 
Grimshaw,  165  U.  S.  342.  41  L.  ed.  739,  17 
Sup.  Ct.  Kep.  401.  It  was  there  said,  among 
other  things: 

"But  the  trust  was  restricted,  in  plain 
and  unequivocal  terms,  to  the  particular  so- 
ciety to  be  benefited,  as  well  as  to  the  pur- 
pose of  a  burial  ground,  adding  (as  if  to  put 
the  matter  beyond  doubt )  'and  for  no  other 
purpose  whatever.'  The  trust  would  end, 
therefore,  at  the  latest,  when  the  land  ceased 
to  be  used  as  a  burial  ground  and  the  society 
▼as  dissolved.     ... 

"In  the  case  at  bar,  the  trust  created  by 
[41]  the  deed  having  *been  terminated,  according 
to  its  express  provisions,  by  the  land  ceas- 
ing to  be  used  as  a  burial  ground,  and  the 
dis:iolution  and  extinction  of  the  society 
for  whose  benefit  the  grant  was  made,  there 
arises,  by  a  familiar  principle  of  equity  ju- 
risprudence, a  resulting  trust  to  the  grantor 
and  his  heirs,  whether  his  conveyance  was 
by  way  of  gift  or  for  valuable  considera- 
tion." 

The  titles  held  by  the  trustees  in  this  case 
were  held  for  the  benefit  and  use  of  the  so- 
ciety in  th4  maintenance  of  its  principles. 
When  the  purposes  of  the  trusts  failed  the 
property  reverted,  not  because  of  special 
provision  to  that  effect^  but  because  that 
was  the  result  of  the  termination  of  the 
trusts. 

Complainants,  or  some  of  them,  are  the 
heirs  and  next  of  kin  of  members  who 
si^eJ  the  articles  of  1836  and  1847,  and 
who  died  in  fellowship.  The  service  of  one 
of  these  families  is  said  to  aggregate  three 
hundred  years  of  unrequit^  toil.  They 
are  entitled  to  invoke  the  aid  of  the  court 
in  the  winding  up  of  this  concern,  and  these 
decrees  ought  to  be  reversed. 

1  am  authorized  to  state  that  Mr.  Justice 
Brewer  concurs  in  this  dissent. 


J.  M.  ROBIIJSON  ft  CO.,  Plffa.  in  Err., 

V. 

JOHN  C.  BELT  et  al, 

(See  8.  C.  Reporter's  ed.  41-60.) 

Conrtf — state  laics  as  rules  of  decision — 
assignments  for  the  benefit  of  creditors — 
release  as  condition  of  preference — ap- 
peal— objection  not  raised  beloto. 

L  The  validity  of  an  assignment  for  the  bene- 
fit of  eredltora  which  requires  a  release  by 

NoTK. — Am  to  state  laws  as  rules  of  decision 
in  Federal  courtt — see  notes  to  Wilsoo  v.  Perrln, 
11  C.  C.  A.  71 ;  Hill  v.  Hlte,  29  C.  C.  A.  558  : 
.ind  Griffin  v.  Overman  Wheel  Co.  9  C.  C.  A. 
54S. 

As  to  when  United  States  Supreme  Court 
follows  decisions  of  stats  courts — see  notes  to 
Forepaagh  v.  Delaware,  L.  ft  W.  R.  Co.  (Pa.) 
5  L.  R.  A.  508:  United  States  e>  rel.  Butz  v. 
Muscatine,  19  L.  ed.  U.  S.  490;  and  ElmeDdorf 
V.  Taylor,  6  L.  ed.  U.  S.  290. 

On  the  neoesHty  of  raising  obfections  in  the 
lower  courts — see  notes  to  O'Neill  v.  New  York, 
O.  ft  W.  R.  Co.  (N.  Y.)  6  L.  R.  A.  591 ;  State 
T.  Hope  (Mo.)  8  L.  R.  A.  608;  and  Tbelps  v. 
Majer,  14  L.  ed.  U.  S.  643. 
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creditors  aa  a  condition  of  preference  is  de- 
terminable by  the  state  law  as  Interpreted 
by  its  highest  courts. 

2.  The  courts  of  the  Indian  territory  are  beund 
to  respect  the  decisions  of  the  supreme  court 
of  Arkansas  interpreting  laws  of  that  state 
which  were  adopted  and  extended  over  the 
Indian  territory  by  the  act  of  Congress  of 
May  2.  1890. 

3.  An  assignment  for  the  benefit  of  creditors, 
although  requiring  a  release  by  creditors  as 
a  condition  of  preference,  most  be  deemed 
valid  in  the  Indian  territory,  in  view  of  the 
decisioos  of  the  courts  of  Arkansas  uphold- 
ing such  assignments  under  the  statutes  of 
that  state  concerning  assignments  for  the 
benefit  of  creditors  and  the  statute  of  frauds, 
which  were  adopted  and  extended  over  the 
Indian  territory  by  the  act  of  Congress  of 
May  2,  1890  (26  Stat,  at  L.  94,  |  81). 

4.  Objections  to  the  validity  of  an  assign- 
ment for  the  benefit  of  creditors  for  want  of 
acceptance,  and  to  the  form  of  the  Judgment, 
cannot  be  raised  for  the  first  time  in  the 
Supreme  Court  of  the  United  States. 

[No.  46.] 

Argued  May  2,  1902,    Decided  October  27, 

1902, 

IN  ERROR  to  the  United  States  Qrcuit 
Coui-t  of  Appeals  for  the  Eighth  Circuit 
to  review  a  judgment  affirming  a  judgment 
of  the  Court  of  Appeals  of  the  Indian  Ter- 
ritory which  had  affirmed  the  judgment  of 
the  United  States  Court  for  the  Northern 
District  of  that  Territory  sustaining  an  in- 
terplca  by  an  assignee  for  the  benefit  of 
creditors  to  recover  property  attached  by  a 
creditor  of  his  assignor.     Affirmed, 

See  same  case  below,  40  C.  C.  A.  664,  100 
Fed.  718. 

Statement  by  Mr.  Justice  Browns 

This  was  a  writ  of  error  to  a  iudgment 
of  the  circuit  court  of  appeals  for  the  eighth 
circuit  aQirming  a  judgment  of  the  court  of 
appeals  of  the  Indian  territory,  which  lat- 
ter court  affirmed  the  judgment  of  the 
United  States  court  for  the  northern  dis- 
trict of  such  territory,  sustaining  an  inter- 
plea  by  one  King  to  recover  the  value  of 
certain  property  attached  and  sold  by  Rob- 
inson &  Co.,  which  had  been  conveyed  to 
King  aa  assignee  by  a  deed  of  assignment 
made  by  his  codefendant  Belt. 

The  facts  of  the  case  are  substantially 
as  follows:  One  John  C.  Belt,  a  resident 
of  Arkansas,  who  was  engaged  in  business 
in  the  Indian  territory,  on  December  29, 
1801,  made  an  assignment  for  the  benefit  of 
his  creditors  to  King,  as  assignee. 

On  the  following  day  "J.  M.  Robinson  ft 
Co.,"  plaintiffs  m  error,  brought  suit 
against  Belt  in  the  United  States  court  in 
that  territory,  sued  out  an  attachment,  and 
levied  upon  the  property  assigned.  Belt 
failed  to  plead,  and  judgment  by  default 
was  taken  against  him,  and  the  attachment 
sustained. 

On    May    31,    1892,    defendant    in    error 
King  filed  an  intcrplea,  *setting  out  his  deed [43] 
of  Ubsi^nment,  and  claiming  the  property  an 
his  by  virtue  of  such  deed.    After  bo  doing 
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be  entered  into  a  stipulation  with  other  at- 
taching creditors,  of  whom  there  were  a 
large  number,  whereby  it  was  agreed  that 
this  interplea  should  be  considered  as  filed 
in  every  suit,  and,  virtually,  that  the  result 
of  the  interpleader  proceedings  in  the  suit 
of  J.  M.  Robinson  &  Co.  should  control  all 
other  suits.  The  property  was,  after  its 
attachment,  sold  under  order  of  court,  pur- 
suant to  statutes  governing  such  proceed- 
ings, and  at  such  sale  realized  the  sum  of 
$7,900. 

A  demurrer  to  the  interplea  was  filed  and 
sustained  by  the  court,  from  which  order 
King  sued  out  a  writ  of  error  from  the 
United  States  court  of  appeals.  He  gave  no 
supersedeas  bond,  however,  and  the  fund 
was,  by  order  of  the  court,  distributed  pro 
rata  to  the  attaching  creditors  according  to 
their  priorities.  The  court  of  appeals  re- 
versed the  judgment  on  the  demurrer,  and 
on  September  19,  1896,  Robinson  Sl  Co.  filed 
their  answer  to  the  interplea,  denying  that 
King  was  owner  by  virtue  of  the  deed  of  as- 
signment, and  alleged  the  same  to  be  fraud- 
ulent and  void;  denied  that  King  filed  a 
complete  inventory;  denied  that  certain 
personal  property  described  in  the  deed  of 
assignment  was  the  property  of  the  wife  of 
Belt,  and  admitted  that  the  property  de- 
scribed in  the  deed  was  seized  under  the  at- 
tachment. 

The  trial  on  the  interplea  was  had  before 
a  jury,  and  resulted  in  a  verdict  in  favor 
of  the  interpleader,  which  found  the  at- 
tached property  to  be  the  property  of  King, 
as  assignee.  A  judgment  was  thereupon 
entered  in  his  favor,  which  was  subsequent- 
ly affirmed,  first,  by  the  court  of  appeals 
for  the  Indian  territory,  and  then  by  the 
circuit  court  of  appeals  for  the  eighth  cir- 
cuit. Whereupon  a  writ  of  error  was  sued 
out  by  Robinson  &  Co.  from  this  court. 

Mr,  David  Goldsmith  argued  the  cause 
and  filed  a  brief  for  plaintiffs  in  error: 

Courts  have  vigorously  assailed  the  in- 
solvent debtor's  right  to  exact  a  release  in 
an  assignment  for  the  benefit  of  his  credit- 
ors, and  have  declared  assignments  of  that 
character  fraudulent  and  void. 

Waketnan  v.  Qrover,  4  Paige,  23,  11  Wend. 
187,  25  Am.  Dec.  624;  Huhbard  v.  Mc- 
Naughton,  43  Mich.  220,  38  Am.  Rep.  176, 
6  N.  W.  293;  Miller  v.  Conklin,  17  Ga.  430, 
63  Am.  Dec.  248;  Ingraham  v.  Wheeler,  6 
Conn.  277 ;  Duggan  v.  Bliss,  4  Colo.  226,  34 
Am.  Rep.  80;  Brown  v.  Knox,  6  Mo.  302; 
Conkling  v.  Carson,  11  111.  503;  Howell  v. 
Diwon,  21  Fla.  413;  Sperry  v.  Oallcher, 
77  Iowa,  107,  41  N.  W.  586;  Atkinson  v. 
Jordan,  6  Ohio,  293,  24  Am.  Dec.  281; 
Wilde  V.  Railings,  1  Head,  34;  Ware  v. 
Wanless,  2  Wyo.  144;  Hafner  v.  Irwin,  23 
N.  C.  (1  Ired.  L.)  490. 

Courts  which,  in  deference  to  prevailing 
practices  and  conditions,  had  sustained  as- 
signments of  this  character,  afterwards  rec- 
ognized the  fallacy  of  their  ruling,  and  re- 
gretted their  inability,  under  the  doctrine 
of  stare  decisis,  to  change  it. 

Ashurst  T.  Martin,  9  Poit  (Ala.)  572; 
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Livingston  v.  Bell,  3  Watts,  201 ;  Phippen  v. 
Durham,  8  Gratt.  464;  Bump,  Fraud.  Gonv. 
4th  ed.  S  420,  p.  437. 

If  courts  did  not  undo  the  ruling  which 
was  opposed  to  their  better  judgment,  they 
nevertheless  limited  and  qualified  it  by  hold- 
ing that  the  condition  for  a  release  was  per- 
missible only  in  a  general,  and  not  in  a 
partial,  assignment. 

Thomas  v.  Jenks,  5  Rawle,  221 ;  Green 
V.  Trieher,  3  Md.  11;  Gadsden  v.  Carson,  9 
Rich.  Eq.  252,  70  Am.  Dec.  207;  Gordon  v. 
Cannon,  18  Gratt.  387;  Rankin  v.  Lodor, 
21  Ala.  380;  Nightingale  v.  Harris,  6  R.  I. 
321. 

And  some  cases  even  went  to  the  extent 
of  holding  that  the  conditional  assignment 
was  invalid,  unless  it  appeared  upon  its  face 
to  be  a  conveyance  of  all  the  property  of  the 
assignor. 

Barnitz  v.  Rice,  14  Md.  24,  74  Am.  Dec. 
513. 

The  legislatures  in  Maine,  New  Hamp- 
shire, Pennsylvania,  Vermont,  and  Alabama 
undid  what  the  courts  had  not  the  courage 
to  undo. 

Pearson  v.  Crosby,  23  Me.  261 ;  Hurd  v. 
Silsby,  10  N.  H.  108,  34  Am.  Dec.  142; 
Pvrry  Ins.  d  T.  Co.  v.  Foster,  68  Ala.  502, 
29  Am.  Rep.  779;  Burrill,  Assignm.  6th  ed. 
§§  159,  161. 

The  provision  is  obnoxious  because  it  en- 
ables the  debtor  "  to  operate  upon  the  fears 
of  his  creditors  and  coerce  them  into  bis 
own  terms." 

Grover  v.  Wakeman,  11  Wend.  200,  25 
Am.  Dec.  624. 

No  insolvent  debtor  has  the  right  to  pre- 
scribe terms  to  his  creditors,  to  say  to  these, 
"Take  up  these  crumbs  on  my  own  terms, 
or  have  nothing." 

Ingraham  v.  Wheeler,  6  Conn.  283. 

The  requirement  is  repugnant  to  our 
moral  sense,  as  well  as  to  legal  principle  and 
authority. 

Bump,  Fraud.  Conv.  4th  ed.  §  415,  p.  434. 

The  decisions  of  the  supreme'  court  of  Ar- 
kansas do  not  in  any  way  depend  upon  any 
statute  local  or  peculiar  to  Arkansas. 

The  utmost  that  can  be  claimed  is  that 
the  invalidity  of  the  requirement  for  a  re- 
lease in  an  assignment  for  the  benefit  of 
creditors  rests  upon  the  statute  of  fraudu- 
lent conveyances  known  as  13  Eliz.  chap.  5 
(Burrill,  Assignm.  6th  ed.  §§  11,  295; 
Bump,  Fraud.  Conv.  4th  ed.  §  12;  14  Am. 
&.  Eng.  Enc.  Law,  2d  ed.  p.  222)  ;  and  that 
this  statute,  together  with  the  common  law, 
became  operative  in  the  Indian  territory 
through  the  adoption  of  chapter  20,  Mans- 
field's Digest  of  the  Statutes  of  Arkansas, 
by  Congress  in  the  act  of  May  2,  1890. 

The  adoption  of  a  statute  does  not  carry 
with  it  the  construction  received  in  the 
state  from  which  it  is  taken,  if  such  con- 
struction is  at  variance  with  that  which  the 
same  statute  has,  prior  to  its  adoption,  re- 
ceived in  other  jurisdictions. 

Coulam  V.  DouH,  133  U.  S.  216,  33  L.  ed. 
596,  10  Sup.  Ct.  Rep.  253;  Whitney  v.  Fox, 
160  U.  S.  637,  41  L.  ed.  1145,  17  Sup.  Ct. 
Rep.  713. 
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is  merely  declar-  the  itates,  and  in  a  large  nufflber  of  casea 

__ ,   which  in  itself  has  been  held  to  avoid  the  aasignment,  upon 

denounces  and  avoids  conveyances  made  with  the  ground  that  the  debtor  has  no  right  U> 

the  iulent  to  defraud,  hinder,  or  delay  cred-  compel  his  creditors  to  accept  his  terms  or 

j^^j  lose  their  preference.     In  England  a  clause 

Wait,  Fraud.  Conv.  J   16,  p.  38;   Burrill,  ?f  »  somewhat  sinular  nature  was  held  to 

A>»iKiini.  6th  «d.  I  n,  p.  20;  Bump,  Fraud,  bj^-od  under  the  statuU  of  Wiiabeth  as  an 

J^     !.    j.i,  ^1    1  lo     i  Ri™inu,    v%-    r.    9i-  "ttempt  to  hinder,  delay,  or  defeat  crcdit- 

Conv.  41^  ^.   I  12;   *  f 'gel'™,  Fr^  P    2''.  o„    {kpcnc^r  v.  Staler, 'l.  R.  4  Q.  B.  Div. 

U  Am.  &  Eng.  fcnc  Uw,  2d  ed.  pp.  222,  igj/tf^ugh  the  appli^bility  of   Uiat  cm 

22*       „  ,      ,  1  ,        .  _i  **  til"  particular  provision  admits  of  som« 

The   Federal   courta  are  free   to  ezerclae  jgubt 
and  follow  their  own  judgment  in  the  ad-        .-The  fact  that  it  enablea  the  debtor  to  es-[48. 

ministration  of  the  common  law,  even  when  tort    a    settlement    by     playing    upon    the 

eaercising  their  functions  in  the  states,  and  fears   or   apprehensions   of   ms  creditors   is 

when  their  judgment  leads  tliem  to  couclu-  thought  by  the  courts  of  many  of  the  atatea 

sions   in   conflict   with   the   rulings   of   the  to   be  sufKcient  to  justify  them  in  setting 

courts  of  the  state  in  which  they  are  sitting,  aside  the  assignment;  and,  where  such  pro- 

Vhicago  v.  KobbiM,  2  Black,  418,  17   L.  vision   has   been   sustained,   it   has   usually 

cd    208;   ¥yrick  v.  Uichigan  0.  It.  Co.  107  been  In  deference  to  authority,  rather  than 

U.  S.  102,  27  L.  ed.  325,  1  Sup.  OL  Rep.  "J«"i  conviction  of  its  propriety  or  wisdom. 

4>r>:    Hailimort  £  O.  R.  Vo.  v.  Boufffc,   149  Th«  qu^tion  was  diacuwed  at  considerable 

U.  S.  368,  37  L.  ed.  772,  13  Sup.  Ct.  Rep.  ^'"^^^  *>J  "!;■, '^"**'^„„S^i?  ^^'^^'^"J'' 

„,  .  '  ■  r  r  patrbankt,  4  Mason,  206,  227,  Fed.  Cas.  No. 

5,!ifl4,  and  the  validity  of  the  clause  bus* 
l.iined,  Inrgi'ly  in  deference  to  the  case  of 
King  v.  Wallon,  3  Price,  6,  where,  as  he 
HtutcH,  the  very  exception  was  taken  by 
counsel,   and   the  assignincnt  held  good   by 

4]      "This  is  a  contest  between  certain  atUch-  (he   court   of  exchequer.     King  v.   Watton, 

ing  creditors  of  John  C.  Belt,  and  one  King,  however,    has    hut   a    remote    bearing,   and 

his    voluntary   assignee   for    the    benefit   of  seems  to  have  been  pro  tanio  overruled  by 

creditors.  the  case  of  Spencer  v.  Slater,  above  cited. 

The  record  is  in  an  unsatisfactory  Condi-  Mr,   Justice   Story   finally   remarks  that  H 

tion.     It  is  impossible  to  tell  whether  the  the  question  were  entirely  new,  and  many 

plaintiffs   are  a   corporation   or   a   partner-  esUtes   had  not   passed   upon  the   faith   of 

ship;  and,  if  the  latter,  who  constitute  the  ^^^h  ussignmenU,  the  strong  inclinaUon  of 

firm,  or  apinnt  uhat  ■nd'V'du^'s  "'«  J"dg-  ,,i^  ^^^^   „^,„,j   ,^   against   their   vnliility. 

m<^nt  of  tKe  court  was  render^.     Although  .,_^^  .^  .    ,.  ^^^  ^     „j^  ;^j^  ^.^j,  ,^i„,tanae 
the  only   right  of  the  plaintiffs  to  contest         ^      '  j^  ■        J     ^  authority  in  fa- 

the  assignment  of  Helt  to  King  arises  from  ,     ,        „     o,,™»,„i,=t  .i^ii       A^.,ht  i. 

the  levY^l  an  atuehment  upon  the  assigned  """  °^  ^^^«-       Somewhat  similar  doubt  i* 

property,    neither    the   writ*^  of    attachment  t^rf'*''  xt^    "''   ^*^'*'   ''T'"  ,^"1^  '." 

5or  the  return  of  the  marihal  ol  the  levy  " '"'5  ."■  'V^n' ^r'"^""''"'".'''  "'"='','■ 

thereunder  appears  in  the   record  or  testf-  f""."^  '"  »  ^ill.  499.    The  question  was  alM 

mony.     Nor  cloes  the  record  conUin  a  copy  incidentally  considered  by  this  court  in  ««- 

of   tie  complaint,   in   which   these   proceed  <^""'l'   Jr*"*   C°-   "■   ^o<i^-   ■"   ^-   S.   024, 

incs    were     probniily     averred.      The     only  "^S,  43   L.   ed.   835,   83«,   l!t  Sup.   Ct.   Rep. 

pleadings    btlore    us   are    the    inlorplea   of  545,   but   the   case   went   off   upon   another 

King,  filed  in  the  action   (which  appears  to  point. 

have  bwo  brought  ogaiimt  Belt  alone),  act-        This  court  has  never  directly  passed   up- 

ling  up  tlie  assignment,  and  the  answer  of  on  the  validity  of  this  provision,  but,  wlier- 

Ihe   plaintilfa   thereto,   denying   the   owner-  ever  it  has   been  called  in  question,  it  has 

!>liip   of   King  and  averring  the  fraudulent  been   treated   as  dclerininablp   liy   the   local 

rharacter   of   the   assignment.     But   as   the  law  of   tlie  state   from   whidi   the  question 

interplea  of  King  alleges  that  on  December  urose.     Thus,  in   liraakeur  v.    Went,  7   Pet 

31,   1891,  and  just  after  he  had  completed  uoS,   8   L.   ed.   801,   the   clause   was   upheld 

an  Inventory   of  the  property   so  assigned,  solely  upon  the  ground  that   the  courts  ol 

RIaintifIs  caused  a  writ  of  attachment  to  be  PeniiBylvuuiu  liiid  sustained  its  validity. 
>iied  upon  a  portion  of  the  property,  we  The  assignment  in  that  case  was  in  trust 
may  treat  this  as  a  sufficient  admission  of  to  pay  and  discharge  (he  debts  due  from  the 
plaintiffs' title  to  justify  us  in  passing  upon  assignor,  first,  to  ceituin  preferred  cred- 
the  question  of  the  validity  of  the  assign-  itors,  and  afterwards  to  creilitors  generally, 
mcnt,  upon  which  the  case  largely  depends,  provided  that  no  creditor  should  be  entitled 
1.  This  assignment  is  attacked  by  the  to  receive  a.  dividend,  who  should  not,  with- 
plaintiffs  chiefly  upon  the  ground  that  it  jn  ninety  days,  execute  a  full  and  complete 
contains  a  provision  that  the  preferred  release  of  all  elHinis  and  demaiids  upon  the 
creditors  shall  accept  their  dividi'nds  "in  assignor.  Mr,  Chief  Justice  MLii-thall.  after 
full  satisfaction  and  discharge  of  their  re-  iunimarir.ing  the  arguments  for  and  against 
spective  claim and  execute  and  ii,p  validity  of  thin  provision,  did  nut  corn- 
deliver  to  said  John  C.  Belt  a  legal  release  mit  the  court  to  the  expression  of  *an  opin-[46J 
therefor."  This  provision  has  boi-n  the  sub-  ion.  but  held  thiit  "the  construction  which 
jectof  discussion  in  England  and  in  most  of  thcL'ourls  of  that  stiile  1  Pennsylvania]  hava 
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put  on  tbe  Pennsylvania  ita.tut«  of  fraudi  eral  laws  of  Arkansaa,  "wliich  are  not  lo- 

must  b*  received  in  the  courts  of  the  Unitef  cally   inapplicable,  or  in  conflict  with  this 

SUtM,"  and  decided  the  oaae  upon  the  mu  act,  or  with  auy  law  of  Congress  relating 

thority   of   Lippincott   v.    Barker,    2   Binn  to  the  subjects  specially  mentioned  in  this 

174,  4  Am.  Dec.  433,  in  which  this  questioi  »ecUon,  are  hereby   extended  o»er  and  put 

arose,  and  was  decided,  after  an  elaborati  i^   force   in   the   Indian   territory,"   among 

arpiioent,  in  favor  of  the  deed.     He  also  re  „hich  Iswh  are  enumerated  assignments  for 

marked  tiat  the  question  had  been  decidec  t^e  benefit  of  creditors  and  thi  aUtut«  of 

the  same  way   m  J-corpoiBl  t.  ^^'«.  *  frauds.     In  adopting  this  law  with  respect 

Wash.  C.  a  232,  Fed.  Cas,  No    10.877.     Ii  f   assignmenU.   the''  courU   of   the   Ind^n 

that  case  Mr.  Justice  Washington  thought  territory  are  also  bound  to  respect  the  deci- 

that  an  assignment  in  trust  for  the  benefit  .j^^^  „f  the  supreme  court  of^rkanus  in- 

of   such    creaitori   oa   should    releaw    then  terpreUng  that  law. 

^fe'*?onTde™Uot^nrw:.^d?l:'  nT,  J°  T ^..^ar  f'"  f"r  '*''  u'fu^ 

inquiry. being  whether   U   was   bona   fld  rptTd  if tl^^s^'^oiit^ry.'"    'e^.^^^  S^ 

I^lTf;?"^^.T„"f/^i•^,^,  .\  «U.!  '""'K"  <^'»"-^  *"  ^he  ™;struction  of  such 
such  of  the  creditors  as  executed  a  releas.  ^4^^^"^^  3^^^,^  ^  considered  as  incorporated 
of  their  demands  w.th.n  s-rty  days  afte>  .^^^  ^^  ^  j„  p^„^^  ^  Dial^ue,  2 
tlie  date  of  the  instniment,  that  being  thi  p^^.  j  ^  l.  ed.  327,  it  was  said  by  Mr. 
time  limit  provided  for  such  acceptance  Justice  Story  (p.  18,  L.  ed.  p.  333)  :  "It  is 
Neither  in  Ltpjnncott  v.  Barker  nor  ie  doubtless  true,  as  has  been  suggested  at  the 
PeuTfoint  v.  OraA«tn  were  there  any  pr«-  bar,  that  where  English  statutes,  such,  for 
fcrred  creditors,  but  the  assignments  wert  instance,  as  the  sUtute  of  frauds  and  the 
In  trust  for  all  the  creditors  who  should,  statute  of  limitations,  have  heen  adopted 
within  sixty  days  in  one  case,  and  foui  into  our  own  legislation,  the  known  and  set- 
months  in  the  other,  execute  a  release  of  tied  coostniction  of  those  statutes  by 
their  demands.  In  several  subsequent  easel  courts  of  law  has  been  considered  as  ai- 
the  rule  laid  down  in  Brathear  y.  Wett  has  lently  incorporated  into  the  acts,  or  has 
been  adopted,  and  the  principle  fully  estab-  t>een  received  with  all  the  weight  of  anthor- 
lished  that  the  construction  and  effect  of  ity."  In  speaking  of  our  patent  act,  which 
a  state  statute  regulating  assignments  foi  was  largely  taken  from  the  English  statute 
the  benedt  of  creditors  is  one  upon  which  of  monopolies,  he  says  (p.  20,  L.  ed.  p. 
the  decisions  of  the  highest  courts  of  the  334);  "The  words  of  our  statute  are  not 
state  are  a  controlling  authority  in  the  identical  with  those  of  the  statute  of 
Federal  courts.  They  are  treated  as  estab-  James,  but  it  can  scarcely  admit  of  doubt 
lishing  a  rule  of  property  applicable  with-  that  they  must  have  been  within  the  con- 
in  their  several  jurisdictions.  Sumner  v.  temptation  of  those  by  whom  it  was  fruned, 
Bickt,  2  Black.  S32,  17  L.  ed.  355;  Jaffrag  as  well  as  the  construction  which  had  been 
v.  MeOchec,  107  U.  S.  3G1,  27  L.  ed.  405,  2  put  upon  them  by  Lord  Coke."  In  Cath- 
Sup.  Ct.  Rep.  367;  Pe(er«  v.  Bain,  133  U.  ofi-t  v.  Robinson,  6  Pet.  284,  8  L.  ed.  120, 
S.  mo.  688,  33  L.  ed.  698,  702,  10  Sup.  CL  Mr.  Chief  Justice  Marshall  said  {p.  280, 
Bep.  354;  Randolph  v.  Quidniek  Co.  135  L.  ed.  p.  126)  r  "By  adapting  them  [Brit- 
U.  8.  467,  *i»5  noni.  Jencks  v.  Quidniek  Co.  ish  statutes],  they  become  our  own  as  en- 
34  L.  ed.  200,  10  Sup.  Ct.  Rep.  855;  Cnion  tirely  as  if  they  had  been  enacted  by  the 
flat.  Bank  v.  Bank  of  Kanmit  City,  136  U.  legislature  of  the  sUte.  The  received  con- 
S.  223,  235,  34  L.  ed.  341,  346,  10  Sup.  Ct  itruction  in  England  at  tbe  time  they  are 
Bep.  1013;  Unuth  Branch  Lumber  Co.  v.  idmitted  to  operate  in 'this  country,  indeed[48] 
Off,  142  U.  8.  023,  827,  35  L.  ed.  1136,  1138,  -o  the  time  of  our  separation  from  the 
12  Sup.  Ct.  Rop.  318.  British  Empire,  may  very  properly  be  con- 
The  same  rule  has  been  held  to  be  appli-  lidered  as  accompanying  the  statutes  thcm- 
eable  to  decisinns  of  state  courts  constru-  >elvee,  and  forming  on  int^ral  part  ol 
ing  the  statute  of  frauds.  Allen  v.  Maasey,  .hem.  But  however  we  may  respect  sub- 
17  Wall.  351,  21  L.  ed.  642;  Lloyd  v.  Fui-  lequent  decisions,— and  certainly  they  are 
fon,  fll  U.  S.  470,  485,  23  L.  ed.  363,  366.  tntitled  to  great  respect,— we  do  not  admit 
Whatever  might  be  our  own  views  with  heir  absolute  authority."  See  also  Kirk' 
regard  to  the  validity  of  a  release  by  cred-  ""riot  v.  Qibson,  2  Brock.  388,  Fed.  Ces. 
Hoi»  as  a  condition  of  preference  under  an  '^o.  7,648.  The  same  rule  has  been  applied 
ueignment,  the  question  is  one  which,  upon  n  the  state  courts  in  the  construction  of 
[4T]tbe  authorities  'above  cited,  must  be  held  itatutes  adopted  from  other  state*.  Com. 
to  be  determinable  by  the  state  Isw  as  in-  '.  BnrtneK,  3  Gray,  460;  Tyler  v.  Tyler,  10 
terpreted  by  the  supreme  court  of  such  .11.  I5l;  Bloodgood  v.  Oraacy,  31  Ala.  675; 
state.  \larqueze  v.  Coldtcetl,  48  Miss.  23;  Stale  v. 
While  the  case  under  consideration  arose  lobey,  8  Nev.  312;  The  Devonshire,  8  Sawy. 
in  the  Indian  territory,  the  law  applicable  !01l,  13  Fed.  3B. 

thereto   is   determined   by   the  laws   of   Ar-  As  the  Arkansas  statutes  concerning  as- 

kansas,   which   were   adopted   and  extended  ignmpnts   for  the  benefit   of  creditors   and 

over  the  Indian  territory  by  tbe  act  of  Con-  he  statute  of  frauds  were  extended  and  put 

grcKS  approved  May  2,  1890  (26  Stat,  at  L.  n  force  in  the  Indian  territory  by  the  act 

94,  I  31),  which  declares  that  certain  gen-  uf   Congress  above  cited,  it  becomes  mate- 
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rial   to   consider   the  decisions   of   the  su- 
preme court  of  that  state  with  reference  to 
the  validity  of  the  provision  of  an  assign- 
ment exacting  a  release  by  creditors  of  all 
their  demands  against  the  assignor  as  a  con- 
dition of  preference.    The  subject  was  first 
considered  in  Clayton  v,  Johnson,  36  Ark. 
406,  424,  38  Am.  Rep.  40,  in  which  an  as- 
signment for  the  benefit  of  creditors  with- 
out preferences  was  held  to  be  valid,  not- 
withstanding  a    proviso    that   no    creditor 
provided  for  should  participate  in  the  as- 
sets "unless  he  accepts  the  same  in  full  of 
his    claim."    The   question   is   most   elabo 
rately  considered  in  that  case,  and  a  dis- 
tinction taken  between  a  conveyance  of  the 
whole,  and  the  conveyance  of  a  part  only, 
of  the  debtor's  property  upon  condition  of 
releasing    the     residue.    The     latter     was 
thought  to  be  fraudulent,  and  pernicious  in 
Its  tendencies.     In  MoReynolda  v.  Dedman, 
47  Ark.  347,  1  S.  W.  552,  it  was  held  that, 
although  an  assignor  might  make  preferen- 
ces and  exact  releases  from  creditors  who 
assented  to  the  assignment,  if  he  reserved 
to  himself,  to  the  exclusion  of  nonassenting 
creditors,  the   surplus   that  remained,   the 
deed    was   fraudulent   upon   its   face.    The 
difficulty  with  that  assignment  was   that, 
in  case  the  creditors  refused  to  execute  the 
releases,  the  residue,  instead  of  being  de- 
voted to  the  payment  of  the  assignor's  cred- 
itors, was  to  revert  to  the  assignor  himself. 
This  case  is  wholly  consistent  with  that  of 
l€9}Clayion   v.    Johnson,    In    the    'subsequent 
case,  however,  of  Collier  v.  Davis,  47  Ark. 
367,  58  Am.  Rep.  758,  1  S.  W.  684,  Clayton 
T.  Johnson  was  formally  overruled,  and  an 
assignment  which  provided  that  no  creditor 
should  participate  unless  he  should  accept 
his  share  in  full  satisfaction  of  .his  claim, 
and  gave  no  direction  for  the  application  of 
the  surplus  after  satisfying  assenting  cred- 
itors, was  held  void  upon  its  face.     It  may 
be  noted  that  the  personnel  of  the  court  had 
changed  since  Clayton  v.  Johnson  was  de- 
cided.    In  the  subsequent  case  of  Wolf  v. 
Gray,  63  Ark.  75,  13  S.  W.  512,  decided  a 
few   weeks   before  the  act  of   Congress  of 
1890,  notwithstanding  the  former  overrul- 
ing  of    Clayton  v.   Johnson  in    Collier   v. 
Davis,  it  is  said  that  its  authority  upon  the 
stipulation  for  a  release  was  not  impaired, 
except  as  modified  by  the  cases  before  cited. 
It  follows,  said  the  court,  that  "the  law  is 
established  here,  in  accord  with  much  au- 
thority elsewhere,  that  a  stipulation  for  a 
release  in  a  general  assignment,  which  is 
made. only  as  a  condition  of  preference,  does 
not    invalidate    the    instrument."    The    as- 
signment in  that  case  preferred  one  cred- 
itor, and  provided  for  payment  to  all  other 
creditors  who  should  execute  releases  of  the 
residue  of  their  debts.    This  case  was  fol- 
lowed   by    King    v.    Hargadine-McKit trick 
Dry  Goods  Co.  60  Ark.   1,  28  S.  W.  614, 
where  the  very  assignment  in  question  in 
this   case   was   held   to  be  valid,   notwith- 
standing  the   provision    for    a   release   by 
creditors    as    a    condition    of    preferenee. 
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Without  determining  the  validity  of  such  a 
provision  at  common  law,  we  are  of  opinion 
that  the  courts  of  the  Indian  territory  did 
not  err  in  applying  the  settled  construction 
of  the  law  of  Arkansas  to  the  assignment 
in  this  case,  and  in  holding  the  provision 
for  a  release  of  creditors  to  be  valid. 

2.  Plaintiffs  also  seek  to  impeach  the  as- 
signment upon  the  ground  that  there  was 
no  evidence  of  its  acceptance  by  any  of  the 
creditors,  or  their  assent  thereto;  and  the 
position  is  taken  that,  while  the  creditors 
may  be  presumed  to  accept  an  assignment 
made  for  their  benefit,  such  acceptance  will 
not  be  presumed  where  the  assignment  is 
subject  to  the  condition  that  the  creditors 
consent  to  a  release  and  discharge  of  their 
claims  against  the  estate.  Error  is  also 
charged  in  the  rendition  of  the  judgment 
against  persons  who  were  not  parties  *to[50] 
the  immediate  case,  but  who  had  stipulated 
other  cases  into  this  case  for  a  like  judg- 
ment; and  also  in  the  fact  tnat  a  personal 
judgment  rendered  against  the  plaintiffs  in 
error  for  the  value  of  the  ^oods  in  contro- 
versy was  not  contemplated  or  allowed  by 
the  statute  under  which  the  proceedings 
were  had. 

It  is  a  sufficient  answer  to  these  objections 
to  say  that  neither  of  them  appears  to  have 
been  called  to  the  attention  of  the  courts 
below.  They  do  not  seem  to  have  been 
raised  at  the  time  the  judgment  was  en- 
tered. It  does  not  appear  that  any  assign- 
ments of  error  were  filed  in  the  court  of 
appeals  for  the  Indian  territory,  but  the 
opinion  states  that  plaintiffs  relied  upon 
four  objections  to  the  assignment,  as  show- 
ing upon  its  face  that  it  was  fraudulent  in 
law.  No  objection  seems  to  have  been 
raised  in  that  court  to  the  form  of  the  judg- 
ment. In  the  assignments  of  error  in  the 
United  States  court  of  appeals  for  the 
eighth  circuit  no  such  question  is  raised, 
and  none  alluded  to  in  the  opinion.  Such 
objections  could  not  be  raised  for  the  first 
time  in  this  court.  Insurance  Co,  v.  Mor- 
decai,  22  How.  Ill,  117,  16  L.  ed.  329,  331; 
First  Nat,  Ba^k  v.  Kentucky,  9  Wall.  353, 
19  L.  ed.  701;  Wheeler  v.  Sedgwick,  94  U. 
S.  1,  24  L.  ed.  31;  Wilson  v.  McNamee,  102 
a.  S.  672,  26  L.  ed.  234;  Edwards  v.  Elli- 
ott, 21  Wall.  632,  22  L.  ed.  487;  Clark  v. 
Fredericks,  105  U.  S.  4,  sub  nom,  Davis  v. 
Fredericks,  26  L.  ed.  938. 

While  it  is  the  duty  of  this  court  to  re- 
view the  action  of  subordinate  courts,  jus- 
tice to  those  courts  requires  that  their  al- 
leged errors  should  be  called  directly  to 
their  attention,  and  that  their  action  should 
not  be  reversed  upon  questions  which  the 
astuteness  of  counsel  in  this  court  has 
evolved  from  the  record.  It  is  not  the  prov- 
ince of  this  court  to  retry  these  cases  de 
novo. 

The  judgment  of  the  Court  of  Appeals  is 
affirmed, 

Mr.  Justice  Bliiras  and  Mr.  Justice 
Wldte  concurred  in  the  result. 
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51-52                               SupaEME  Court  of  the  United  States.  Oct.  Term, 

[51]           *  WILLIAM  J.  TUHPIN,  Appi.,  business,  he  paid  no  attention  to  the  land» 

V.  which  was  returned  delinquent  for  the  non- 

JOHN  B.  LEMON  et  al,  payment  of  these  taxes,  and  was  sold  by  the 

sherilT  of  Ritchie  county  for  such  taxes  on 

(See  S.  C.  Eeportep's  ed.  51-61.)  January  12,  1886.     Having  failed  to  redeem 

the  land  within  the  year  allowed  by   law 

Constitutional   law — due   process — taw   sale  from  the  time  of  the  sale,  on  February  3, 

—  pleading  —  hill   presenting   aoademio  1887,  some  weeks  after  the  expiration  of  the 

ca«e.  year,  a  deed  was  made  by  the  clerk  of  the 

county  court  of  Ritchie  county  to  the  de- 

1.  Due  process  of  law  in  making  sales  of  land  fendants. 

for  unpaid  taxes,  even  if  it  requires  the  ob-  Nothing  was  done,  and  no  effort  was  made 

servance  of  all  tlie  steps  prescribed  by  a  state  to  pay  these  taxes,  until  about  February  21, 

statute,  does  not  demand  that  they  shall  be  jgOO,  when  Turpin  met  the  defendant  John 

r.?r  hTm^VL'^^r  nf  ";"n«rHo'!;iir  ^  «•   I^"»<^n'   and   tendered   him   the  sum   of 

shall  be  made  matter  or  a  particular  record,  ^-noKn    ♦A  <^,r«*  4.i»*  ^^^,,^4.  ^t  ♦u-.  4.«w^- 

such  as  the  return  of  the  sheriff  of  the  sale  *^If  1^'  J?  Tf  i^®/'?^^""*^  ®'  *^«  ^*«; 

of  the  lands.  P^^^  "y  ^"^  defendants  in  the  purchase  of 

2.  A  bin  to  set  aside  a  tax  sale,  which  does  not  ^*»«  ^*n^»  »°<^  »}!  ^*es  paid  by  them  subse- 
charge  that  the  statutory  procedure  was  not  quently,  as  well  as  the  cost  of  all  surveys, 
strictly  pursued,  but  relics  on  the  failure  of  etc.,  which  amount  he  now  offers  to  pay  in- 
the  8heriff*s  return  of  sale  to  set  forth  a  com-  to  court;  but  Lemon  refused  to  receive  the 
pliance  with  such  procedure,  cannot  be  main-  money,  and  has  since  cut  large  quantities 
tained  on  the  theory  that,  as  the  statute  vail-  of  timber  and  removed  the  same  from  the 
dated    tax    deeds    notwithstanding    any    ir-  }g^ji^ 

^iS"'^uinH.{''tfi'*H?nH,'.T^/'hVnri^  Wheteupon  he  filed  this  bill,  which  really 

record,   plaintiff   was  deprived  or   his  prop-  „«•  ^„    u.,*   «    «•      i     -.  .    i.*              j    ai.  i.    • 

erty  without  due  procesi^  of  law,  as  this  is  ^V^^  but^  a   single   question,   and   that    is 

an  attempt  to  teat  the  constitutionality  of  whether  the  laws  of  the  state  of  West  Vir- 

the  law  without  showing  that  plaintiff  was  Rima  enacted,  with  reference  to  the  sale  of 

injured  by  Its  application.  delinquent  lands  for  taxes  are  contrary  to 

the  Constitution  of  the  United   States,  or 

[No.  35.]  constitute   due   process   of   law    within   the 

14th    Amendment.    Other    questions     were 

Argued    and    Submitted    Maroh    17,    1902.  raised  in  the  bill,  but  in  his  petition  for  an 

Decided  November  S,  1902.  appeal  to  this  court  the  appellant  rests  his 

^,     ^   ,,    ,              ,     ^.       .    ^      .     .  .^  c^se  upon  the  single  question  of  the  consti- 

ON  APPEAL  from  the  Circuit  Court  of  the  tutionality  of  these  laws. 
United  States  for  the  District  of  West 

Virginia   to   review   a  decree  sustaining   a  ^     ^  ^   Merrtck  argued  the  cause  and 

^m^'inv  «!i?f     iXw^  *           ^  '"''  fil^'i  »  b"ef  for  appellant : 

peach  a  tax  sale.    Affirmed.  ^j^^  ^^^^  ^^  the  West  Virginia  statute  is 

Statement  by  Mr.  Justice  Browni  \^  ,?^T^K*'*'  '''^"!^-'''""i,"'?\"^  ^"^  ""^ 

This  was  an  appeal  from  a  decree  of  the  J^^^»^"  ^  ^^^  proceeding  which  the  records 

circuit  court  for  the  district  of  West  Vir-  ^^,"^  ?,.  7'         n  **    n     o^   th-    xr      ,^o 

ginia  sustaining  a  demurrer  to,  and  dismiss-  ^  ^cCallister  v.  Cottnl^,  24  W    Va    173 ; 

fng.  a  bill  filed^for  the  purpose  of  impeach.  f.T'ir-*  ^'^'^''%^1^'a^^J^^  ^^n'  S 

ing  a  tax  sale  and  deed  of  certain  lands,  ^53:   "^^^rimng  v.  Eaktn,  44  W.  Va.  19,  28 

and  of  obtaining  a  judicial  declaration  that  ^*  .,,  *rj'  ...  .  .  *  x, 
the  defendants,  who  were  purchasers  under  All  the  preliminary  requirements  of  tlie 
such  tax  deed,  took  no  title  to  or  interest  in  ^tatutes,  designating  the  various  proc^- 
such  lands  '"if**  which  are  to  culminate  m  the  sales. 
The  facti  set  forth  in  the  bill  were  substan-  f J^ould  have  been  strictly  complied  with  ;  and 
tlally  as  follows:  On  April  30,  1874,  Turpin,  "»f  officers  w no  execute  the  power  should 
a  citizen  of  the  state  of  Pennsvlvania,  pur-  J^^^^w  with  precision  the  course  marked  out 
chased  from  the  executors  of  one  Smith  C.  ^^^  them  by  the  law ;  and  the  conditions  sub- 
Hill    225    acres    of   land   in   the   county    of  sequent  to  the  sale,  if  any,  should  be  duly 

^58] Ritchie,  West  Virginia,  and  received  •a deed  ^^/^   ,  *           „,..,        ,    ,          ^     ,        ^ 

therefor.    In  the  year  1879,  100  acres  of  this  ^i^'a<'K.  ^ax  litles,  §   155;   Cooley,  Taxn. 

land  were  sold  for  delinquent  taxes  for  pnof  *^'^5  2o  Am.  &  tng.  Eno.  Law,  p.  374:  Wil- 

years,  by  which  the  quantity  owned  by  Tur-  ^'^'"*  ^-  ^'f-yton,  4  W-heat.  78,  4  L.  ed.  518; 

pin  was  diminished  to  125  acres,  which  were  Thatcher  v.  Powell,  6  Wheat.  119,  6  L.  ed. 

assessed  to  him  for  taxes  for  the  years  1883  221:   RonJcrndorff  v.  Taylor,  4  Pet.  349,  7 

and  1884.     Being  absent  from  the  state  for  L.  ed.  882;  Early  v.  Doe  ex  dem.  Hoinans, 

several  years,  in  poor  health  and  unfit  for  1^  How.  610,  14  L.  ed.  1079;  Rich  v.  Braw- 

^^  ,,       ,     , ,  ■ j^r-r-   ^ i  'o">  158  U.  S.  375,  39  L.  ed.  1022,  16  Sup. 

Note. — As  to  ichat  consUtutea  due  proccaa  of  f^.    t>  ,v    iaac     i#         „    it      *u^        iao  tt    a 

tote- see  Kuntz  v.  Sumption    (Ind.)   2  L.  R.  A.  4*  ^E'  }^^J  ^"'^  ""'  ^anthorn,  148  U.  S. 

655,  and  note;  lir  Gannon   (U.  I.)   5  L.  R.  A.  1'2,   3i    L.  ed.   410,    13   Sup.   Ct.   Rep.   508; 

S39.   and  note:  Ulman  v.   Baltimore    (Md.)   11  Yancey  v.  Hopkins,  1  Munf.  419;  Wilson  r. 

L.  R.  A.  224.  and  note:  and  (Ulman  v.    Tucker  Uoe  ex  dcm.   Bell,   7   Leigh,  24;    Martin  V. 

L^;  ^'?   \?  ^'\  ^    ^'JV'  "".v?  IT'n  r^^'t  T  ^noiodtn,  18  Gratt.  100. 

notes   to  People  v.  O  Brien    (N.   Y.)    2  L.   R.  A.  i*    u        u            i                       -j       j              i.   i 

2.-5;  IVarson  v.  Yowdall.  24  L.  ed.  V.  S.  43G ;  ^^   **»»   ^^^    always  considered   essential 

and  WiUrtn  v.  North  Carolina  ex  rel.  Caldwell,  ^hat  somewhere,  somehow,  and  at  some  time, 

42  L.  ed.  U.  S.  8G5.  the  partv  aggrieved  should  have  the  privi- 
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lege  of  seeing  the  protection  of  some  le- 
gally constituted  tribunal  or  court,  and 
should  have  his  rights  adjudicated  therein. 
Where  this  right  is  taken  away  or  is  un- 
protected, the  statute  does  not  provide  due 
process  of  law. 

UcMillen  V.  Anderson,  95  U.  S.  37,  24  L. 
*hI.  335;  Hagar  v.  Reclamation  Dist.  No, 
lOS,  111  U.  S.  701,  28  L.  ed.  609,  4  Sup.  Ct. 
Uep.  663;  Kentucky  Railroad  Tax  Cases, 
I  lo  U.  S.  321,  sub.  nam.  Cincitinati,  N.  0. 
d  T.  t,  R.  Co.  V.  Kentucky,  29  L.  ed.  414, 
G  Sup.  Gt.  Kep.  57;  King  v.  Mullins,  171 
I  .  S.  404.  43  L.  ed.  214,  18  Sup.  Ct.  Rep. 
I>2<5;  iScott  V.  Toledo,  1  L.  R.  A.  688,  30  Fed. 
;>s.5;  Speer  v.  Athens,  85  Ga.  49,  9  L.  R.  A. 
4U2,  11  S.  E.  802;  Kuntz  v.  Sumption,  117 
Ind.  1,  2  L.  R.  A.  655,  19  N.  E.  474. 

It  would  not  be  due  process  of  law  to  de- 
prive the  owner  of  his  property  by  making 
tiie  tax  purchaser's  claim  to  it  conclusive. 

Marof  V.  Uanthom,  148  U.  S.  172,  37  L. 
ed.  410,  13  Sup.  Ct.  Rep.  508;  Bannon  v. 
Riirncs,  39  Fed.  892;  Kelly  v.  Herrall,  10 
Sawy.  ICl,  20  Fed.  364;  Stoudenmire  v. 
Jiioun,  48  Ala.  699;  Calhoun  v.  Fletcher, 
03  Ala.  574;  McCready  v.  Sexton,  29  Iowa, 
336,  4  Am.  Rep.  214;  Powers  v.  Fuller,  30 
Iowa,  476;  Immegart  v.  Oorgas,  41  Iowa, 
430;  Abbott  V.  Lindenbower,  42  Mo.  162; 
Ro*h  V.  Qabbcit,  123  Mo.  21,  27  S.  W.  528; 
Lfjrson  v.  Dichey,  39  Neb.  463,  58  N.  W. 
107  ;  Cooley,  Tajcn.  521. 

A  statute  making  the  deed  prima  facie 
evidence  does  not  dispense  with  the  perform- 
ain.-e  of  any  of  the  requirements  prescribed 
by  law.  It  only  shifts  the  burden  of  proof 
of  such  performance  from  the  party  claim- 
in«r  under  the  dee<l  to  the  party  attacking  it. 

J*arker  v.  Overman,  18  How.  137,  15  L. 
ed.  318;  Thomas  v.  Lawson,  21  How.  331, 
10  L.  ed.  82. 

Statutes  conferring  a  purely  arbitrary 
power  upon  officers  are  void.  It  is  not  the 
partial  nature  of  the  rule,  so  much  as  its 
arbitrary  and  unusual  character,  which  con- 
demns it  as  not  being  due  process  of  law. 

Cooley,  Const.  Lim.  354;  Yick  Wo  v.  Hop- 
kius.  118  U.  S.  356,  30  L.  ed.  220,  6  Sup. 
Ct.  Rep.  1064 ;  Minnesota  v.  Barber,  136  U. 
S.  328,  34  L.  ed.  460,  3  Inters.  Com.  Rep. 
18.>,  10  Sup.  Ct.  Rep.  862;  Collins  v.  New 
Hampshire,  171  U.  S.  30,  43  L.  ed.  60,  18 
Sup.  Ct.  Rep.  768;  Hurtado  v.  California, 
110  U.  S.  535,  28  L.  ed.  238,  4  Sup.  Ct.  Rep. 
Ill,  292;  Daindson  v.  New  Orleans,  96  U. 
S.  97,  24  L.  ed.  616;  Lecper  v.  Texas,  139 
U.  S.  463,  35  L.  ed.  225,  11  Sup.  Ct.  Rep. 
577;  Giozza  v.  Tiernan,  148  U.  S.  662,  37 
L.  cd.  602,  13  Sup.  Ct.  Rep.  721;  Duncan  v. 
MissouH,  152  U.  S.  377,  38  L.  ed.  485,  14 
Sup.  Ct.  Rep.  570. 

There  has  been  no  actual  possession  of 
the  property  in  question  by  the  tax  pur- 
chaser. Under  those  circumstances,  laches 
will  not  be  imputed  to  the  owner  of  real 
estate  sold  for  taxes,  though  he  fails  for 
any  length  of  time  to  bring  a  suit  to  set 
aside  the  tax  deed.  This  has  been  held  in 
a  number  of  cases. 

State  V.  Sponaugle,  45  W.  Va.  415,  43  L. 
R.  A.  727,  32  S.  E.  283;  Sommers  ▼.  Ward, 
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41  VV.  Va.  76,  23  S.  E.  520;  Batiin  v.  Woods, 
27  W.  Va.  58 ;  Cook  v.  Lasher,  19  C.  C.  A. 
055,  42  U.  S.  App.  42,  73  Fed.  701;  United 
States  V.  Insley,  130  U.  S.  263,  32  L.  ed. 
968,  9  Sup.  Ct.  Rep.  485. 

A  law  so  framed  that  in  practice  it  can 
be  enforced  as  to  the  property  of  one  person 
in  a  manner  difl'ering  from  its  enforcement 
as  to  the  property  of  another,  giving  to  ono 
person  the  bene6t  of  certain  protecting  pro- 
visions which  are  or  may  be  denied  to  an- 
other, denies  as  to  that  other  person  the 
equal  protection  of  the  laws. 

Kx  parte  Westerfield,  55  Cal.  650,  36  Am. 
Rep.  47;  Smyth  v.  Ames,  169  U.  S.  467,  42 
L.  ed.  835,  18  Sup.  Ct.  Rep.  418;  Qulf,  C. 
d  S.  F.  R.  Co.  v.  Ellis,  166  U.  S.  160,  41  Ij. 
ed.  606,  17  Sup.  Ct.  Rep.  265;  Yich  Wo  v. 
Hopkins,  118  U.  S.  356,  30  L.  ed.  220,  6  Sup. 
Ct.  Rep.  1064;  Hayes  v.  Missouri,  120  U.  S. 
08,  30  L.  ed.  578,  7  Sup.  Ct.  Rep.  360; 
Janesville  v.  Carpenter,  77  Wis.  288,  8  L.  R. 
A.  808,  46  N.  W.  128;  State  v.  Goodwill,  33 
VV.  Va.  179,  6  L.  R.  A.  621,  10  S.  E.  285; 
Com.  V.  Perry,  155  Mass.  117,  14  L.  R.  A. 
325,  28  N.  E.  1126;  State  v.  Loomis,  116 
Mo.  307,  21  L.  R.  A.  789,  22  S.  W.  350; 
Slate  ex  rel.  Garrabad  v.  Bering,  84  Wis. 
585,  19  L.  R.  A.  858,  54  N.  W.  1104;  Btrat- 
ton  Claimants  v.  Morris  Claimants,  89 
Teun.  497,  sub  worn.  Dibrell  v.  Lanier,  12 
L.  R.  A.  70,  15  S.  W.  87;  State  v.  Gardner, 
58  Ohio  St.  599,  41  L.  R.  A.  689,  61  N.  E. 
136;  State  v.  Jackman,  69  N.  H.  318,  42  L. 
R.  A.  438,  41  Atl.  347. 

Mr.  J.  G.  MoClner  submitted  the  cause 
for  appellees: 

The  landowner  must  avail  himself  of  any 
defects  before  the  deed  is  made;  and,  if  he 
does  not,  he  is  presumed  to  have  waived 
them,  and  cannot  thereafter  make  use  of 
them  to  avoid  the  deed. 

Winning  v.  Eakin,  44  W.  Va.  27,  28  S.  E. 
757. 

The  demurrer  to  this  bill  was  well  taken, 
because  it  is  nowhere  alleged  in  the  com- 
plainant's bill  that  he  has  been  materially 
prejudiced  and  misled  bv  any  of  the  pro- 
ceedings taken  for  the  sale  of  this  land,  nor 
has  he  charged  in  his  bill  that,  but  for 
such  irregularity,  he  would  have  redeemed 
the  same  as  provided  by  law. 

Ibid. 

States,  as  a  general  rule,  have  the  right 
of  determining  the  manner  of  levying  and 
collecting  taxes  on  private  property. 

Witherspoon  v.  Duncan,  4  Wall.  210,  18 
L.  ed.  339. 

The  United  States  Constitution  does  not 
profess  in  all  cases  to  protect  against  ap' 
pressive  and  unjust  taxation  by  states. 

Memphis  Gaslight  Co.  v.  Shelby  Ci}untjf 
Taxing  Dist.  109  U.  S.  398,  27  L.  ed.  976, 
3  Sup.  Ct.  Rep.  206. 

The  revenue  laws  of  a  state  may  be  in 
harmony  with  the  14tb  Amendment,  though 
they  do  not  provide  that  a  person  shall 
have  opportunity  to  be  present  when  a  tax 
is  assessed,  or  that  it  shall  be  collected  by 
suit. 

McMillen  v.  Anderson,  96  U.  8.  37,  24  L. 
ed.  335. 
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Wuizm  T.  Soft  froflciico,  101  Cal.  15,  3; 
I'ac.  333;  Crvndall  v.  Hevada,  6  Wall.  3S 
IS  L.  ed.  746;  FaUbrook  Irrig.  DUt.  v.  Brad 
let,,  164  U.  S.  113,  41  L.  ed.  369,  IT  Sup 
Ct  Eep.  66;  U-CvOoek  v.  Marylaad,  '. 
Wheat.  317,  4  L.  ed.  S79. 

I'rocesa  of  taxation  does  not  require  thi 
same  kind  of  notice  aa  in  a  suit  at  law  oi 
proceedings  under  power  of  eminent  domain 
It  involves  no  violation  of  due  process  o 
law  when  executed  according  to  customarj 
forms  and  eatablishtKl  usage. 

BelVi  Gap  K.  Co.  v.  Fennsytvania,  13^ 
U.  S.  232,  33  L.  ed.  8D2,  10  Sup.  Ct.  Rep 
533;  Palmer  v.  ileilahvn.  133  U.  8.  660 
33  L.  ed.  772,  10  Sup.  Ct.  Hep.  324. 

If  the  statute  of  the  stnte,  in  connectioc 
with  its  Constitution,  giv«s  the  taioBfei 
resBonnble  opportunity  to  protect  his  land! 
against  a  forfeiture,  he  hoa  no  ground  tc 
complain  that  hia  property  has  been  t.iker 
without  due  process  of  law. 

Slate  r.  S/ionawjte,  45  W.  Va.  415,  43  L 
R.  A.  727,  32  S.  E.  Z83;  Stale  r.  CAc-nea, 
46  W.  Vft.  478,  31  S.  E.  020. 

Mr.  Justice  Brown  delivered  the  opinion 
of  the  court; 

The  general  charge  is  made  by  the  appel- 
[S3]  lont  in  his  assignments  *of  error,  that  the 
tax  sale  complained  of  in  the  bill,  as  well 
as  the  statutes  of  West  Virginia,  are  obnox- 
ious to  the  14th  Amendment  of  the  Consti- 
tution in  failing  to  provide  due  process  of 
law  or  the  equal  proteclion  o[  the  laws. 

The  particular  errors  which  are  alleged  in 
the  bill   to  invalidate  the  sale   in  question 

That  it  nowhere  appeared  in  the  return 
of  the  sale  made  bv  the  sherill  for  these 
taxes,  either  (1)  that  the  land  had  been 
certified  to  hitn  aa  delinquent  by  the  aud- 
itor of  the  state  as  required  by  law,  or  (2) 
that  he  published  or  posted  the  notice  of  the 
•ale  as  required  by  law,  or  (3)  that  said 
sale  was  made  at  a  time  at  which  he  would 
be  authorized  by  law  to  make  such  sale,  or 
(4)  that  such  sale  was  at  a  place,  to  wil, 
at  the  front  door  of  the  couithouae,  at 
which  the  sheriff  was  authorUed  to  make  it, 
or  (6}  that  such  sale  was  made  at  public 
auction,  or  (6)  that  such  land  was  sold  to 
a  person  or  persons  who  would  take  the 
least  number  of  acres  and  pay  the  taxes 
thereon,  or  (7)  that  such  sale  was  made  in 
accordance  with  the  provisions  of  the  Ian 
Of  the  sUte. 

In  making  sales  of  land  for  unpaid  taxes 
the  procedure  indicated  by  the  above  excep- 
tions is  undoubtedly  required  by  the  stat- 
at«,  the  provisions  of  which  are  so  nuiner- 
oiw  that  they  do  not  require  citation.  It 
will  be  observed,  however,  that  theie  is  no 
allegation  in  the  bill  that  such  requirements 
were  not  actually  followed,  hut  simply  that 
the  return  of  the  sale  failed  to  set  forth  a 


compliance  with  them.  It  i*  trne  the  ImH 
avers  that  the  statements  in  the  tax  deed 
of  a  compliance  with  the  law,  "a*  the  ree- 
ord  euidence  ahoics,  were  without  founda- 
tion in  fact."  This,  however,  is  but  a  re- 
statement of  the  proposition  theretofore 
Htated  more  particularly,  that  the  return 
did  not  show  that  the  succeBsive  steps  laid 
down  by  the  statute  were  followed.  That 
the  pleader  did  not  intend  thereby  to  charge 
that  the  statutory  procedure  was  not  actu- 
ally pursued  is  evident  from  the  plaintiff's 
brief,  that,  "while  the  proceeding  may  have 
been  conducted  under  this  statute,  yet  the 
system  provided  is  arbitrary  and  uncertain 
in  its  character,"  etc.  As  the  statute  does 
not  require  the  sheriff  to  show  in  his  return 
of  sale  that  he  has  complied  with  these  re- 
quirements, or  any  of  them,  or  even  to  *atate[64] 
io  general  terms  that  the  sale  was  made  in 
accordance  with  the  statutes,  the  plaintifT 
fails  to  show  that  he  has  suffered  any  ac- 
tual injury,  or  that  the  forma  of  law  were 
not  liti'rally  observed. 

The  act  of  1882,  chap.  130,  II  12  and  13, 
specially  provides  a  form  of  return  of  the 
sale  as  fellows; 

"12.  The  sheriff  or  collector  who  made  the 
sale  shall  forthwith  make  out  a  list  of  siiles 
•io  madCj  with  a  caption  thereto,  in  form  or 
effect  as  follows:     'List  of  real  estate  sold 

in  the  county  of  ,  in  the  month   (or 

months,   aa   the   case   may   be)    of   , 

eighteen   ,   for   the   nonpayment   of  the 

taxes  charged  thereon,  in  the  said  county, 
for  the  year   (or  years,  as  the  case  may  be) 

cifrhtenn  .'     Underneath  shall   be  the 

several  columns  mentioned  in  the  10th  sec- 
tion of  this  chapter  [with  a  like  caption  to 
each  column]. 

"in.  There  shall  be  appended  to  such  list 
sn  adidavit  in  form  or  effect  as  follows: 
'I,  A —  1) ,  sheriff  (or  collector  or  depu- 
ty for  C—  D— ,  sheriff  or  collector},  of  the 

county  of  ,  do  swear  that  the  above 

list  contains  a  true  accoimt  of  all  the  real 
pstate  within  my  county  whiih  has  been 
)old  by  me  .  .  .  during  the  present 
t'ear,  for  the  nonpayment  of  taxes  thereon 

lor   the   year   ,   and     that    I     am   not 

.  .  direclly  or  indirectly  interested  in 
the  purchase  of  anv  of  said  real  estate,  so 
lelp  me  God,'  Which  oath  shall  be  sub- 
tuibed  and  taken  before  some  person  au- 
ihoriied  to  administer  oaths," 

By  i  IS  o!  the  same  chapter  "the  owner 
if  any  real  enCiite  so  sold,  his  heirs  or  as- 
•ijiTis,  or  any  person  having  a  right  to 
'hargc  such  real  estate  for  a  debt,  may  re- 
teem  the  same  by  paying  to  the  purchaser, 
lis  heirs  or  assigns,  within  one  year  from 
he  sale  thereof,  the  amount  specified  in  the 
eceipt  mentioned  in  the  lOth  section  of  this 
'hapter,  and  such  additional  taxes  thereon 
IS  may  have  been  paid  by  the  purchaser,  his 
icir<i  or  assigns,  with  interest  on  said  pur- 
;hase  money  and  taxes  at  the  rate  of  12 
)er  cent  per  annum  from  the  time  the  same 
nay  have  been  so  paid,"  No  attempt  was 
iiade  by  the  plaintiff  to  coropiv  with  this 
.Ulutc, 
Bv  i  19  of  the  same  chapter  it  is  provided 
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that  after  the  expiration  of  the  year  the  chaser,  notwithstanding  any  irregularity, 
[55 ] purchaser  may  obtain  from  the  *clerk  of  the  unless  such  irregularity  appears  upon  the 
county  court  of  the  county  in  which  said  face  of  the  proceedings.  The  inference  is 
sale  was  made  a  deed  of  conveyance  for  the  that  there  is  no  irregularity  which  can  vi- 
land;  and  by  §  25,  when  the  purchaser  shall  tiate  the  sale.  This  is  not  entirely  accu- 
have  obtained  a  deed  thereof,  "and  caused  rate.  It  is  true  that  the  statute  prescribes 
the  same  to  be  aaroitted  to  record,  ...  a  general  form  of  return  by  the  sheriff, 
such  right,  title,  and  interest  in  and  to  said  which  does  not  set  forth  in  detail  the  pro- 
real  estate  as  was  vested  ^n  the  person  or  cccdings  prior  to  and  at  the  sale;  but  that 
persons  charged  with  the  taxes  thereon  for  there  are  irregularities  which  appear  of 
which  it  was  sold,  .  .  .  shall  be  trans-  record,  and  therefore  that  the  exception  in 
ferred  to  and  vested  in  the  grantee  in  such  the  curative  statute  is  not  without  force,  is 
deed,  notwithstanding  an^  irregularity  in  evident  from  the  case  of  McCalHater  ▼. 
the  proceedings  under  which  the  same  was  Cotti-illej  24  W.  Va.  173,  in  which  it  was 
sold,  not  herein  provided  for,  unless  such  held  to  be  the  official  duty  of  the  clerk  of 
irre^lari^  appear  on* the  face  of  such  pro-  the  county  court  to  note  in  his  oflice  the 
ceedings  of  record  in  the  office  of  the  clerk  day  on  which  the  sheriff  returned  his  list 
of  the  county  court,  and  be  such  as  mate-  of  the  sales  of  lands  sold  for  delinquent 
rially  to  prejudice  and  mislead  the  owner  of  taxes,  and  if  he  fails  to  make  such  note, 
the  real  estate  so  sold,  as  to  what  portion  ur  his  office  shows  that  such  list  was  not 
of  his  real  estate  was  so  sold,  and  when  and  returned  and  filed  for  more  than  ten  days 
for  what  year  or  years  it  was  sold,  or  the  after  the  completion  of  such  sales,  this,  in 
name  of  the  purchaser  thereof;  and  not  either  case,  is  such  an  omission  and  irregu- 
then,  unless  it  be  clearly  proved  to  the  larity  as  to  materially  prejudice  the  rights 
court  or  jury  trying  the  case  that  but  for  of  the  owner  of  lands  sold  at  such  sale,  and 
such  irregularity  the  former  owner  of  such  therefore  vitiates  any  deed  made  to  the  pur- 
real  estate  would  have  redeemed  the  same  chaser  by  the  clerk.  The  court  went  fur- 
under  the  provisions  of  this  chapter."  This  ther  in  this  case,  and  held  that  parol  evi- 
same  section  further  declares,  m  a  subse-  dence  could  not  be  introduced  to  aiTect  the 
quent  clause,  that  "no  irregularity,  error,  validity  or  invalidity  of  a  tax  deed.  So, 
or  mistake  in  the  delinquent  list,  or  the  re-  too,  in  Carrell  v.  Mitchell,  37  VV.  Va.  130, 
turn  thereof,  or  in  the  affidavit  thereto,  or  136,  16  S.  E.  453,  it  was  said  the  fact  that 
in  the  list  of  sales  filed  with  the  clerk  of  the  land  was  advertised  and  sold  as  delinquent 
county  court,  or  in  the  affidavit  thereto,  or  under  a  description  in  the  advertisement, 
in  the  recordation  of  such  list  or  affidavit,  locating  it  in  a  different  district  from  that 
or  as  to  the  manner  of  laying  off  any  real  in  which  the  land  was  situated,  was  such  an 
estate  so  sold,  or  in  the  plat,  description,  irregularity  as  would  void  the  deed  made  in 
or  report  thereof  made  by  the  surveyor  or  pursuance  of  such  sale.  In  Hays  v.  Heath- 
other  person,  shall,  after  the  deed  is  made,  crly,  36  W.  Va.  613,  15  S.  E.  223,  the  title 
invalidate  or  affect  the  sale  or  deed."  obtained  by  a  purchaser  was  hold  to  be  ilo- 

The  substance  of  this  legislation,  then,  is  fective  for  the  reason  that  the  affidavit  'did [57] 

this:     That    a    certain     procedure    is    pre-  not  comply  with  the  form  contained  in  the 

scribed   for  the  sheriff  in  making  sales  of  statute.     In  that  case  the  deed  had  not  been 

land  for  unpaid  taxes ;  but  it  is  not  required  obtained ;  but  in  Phillips  v.  Minear,  40  W. 

that   he   incorporate   the   various   steps   of  Va.  58,  20  S.  E.  924,  the  same  defect  was 

such    procedure    in    his    report   of   sales, —  beld  to  be  fatal  after  the  deed  was  obtained, 

merely  that  he  shall  swear  that  the  list  of  and    after   the   curative   section    (25)    had 

lands   to   which   his   affidavit   is   appended  taken  effect.     See  also  Jackson  v.  Kittle,  34 

conUins  a  true  account  of  all  the  real  es-  W.  Va.  207,  12  S.  E.  484 ;  Baxter  v.  Wade, 

tate  within  the  county  sold  by  him  during  39  W.  Va.  281,  19  S.  E.  404. 

the   current  year   for   the   nonpayment   of  That  it  is  competent  for  the  legislature  to 

Uxes,  and  that  he  is  not  directly  or  indi-  provide    by   curative   statutes   that   irregu- 

rectly   interested   in   the   purchase   of   any  larities  in  the  sales  of  lands  shall  not  pre- 

such   real  estate.    A  year  is   then  allowed  judice  the  purchaser  after  a  certain  time 

for    redemption,    after    the     expiration    of  l>as  elapsed  and  a  deed  has  been  given  is  en- 

which  a  deed  of  the  land  is  executed  to  the  J,*^^  ^  ^,^^l\  although,  as  observed  by  Judge 

[56]purchascr  at  the  sheriff's  sale  by  'the  clerk  ^'^}^^  *"  his  work  upon  Taxation,  cliap    10^ 

of  the  county  court,  which  deed,  the  statute  P'  ^27,  such  defective  proceedings  cannot  be 

MX  w^vw    .*'«',,    **.\".  "-   ,.,\  J  .  cured  where  there  is  a  lack  of  jurisdiction 

provides,  shall  not  be  invalidated  by  reason  ^^  ^^^  ^j^^^      "CuraUve  laws  may  heal  ir- 

''l*^^A"^''!f"*^  '""i^^*  proceedings  under  regularities  in  action,  but  they  cannot  cure 

which  the  land  was  sold,  unless  such  irregu-  ^^^t  of  authority  to  act  at  all,"  and  that 

lanties  appear  upon  the  face  of  such  pro-  -whatever   the   legislature   could    not   have 

ceedings  of  record  m  the  office  of  the  clerk,  authorized    originally,   it   cannot   confirm." 

and  be  such  as  to  materially  prejudice  and  £t  may  not  be  altogether  easy  in  a  particu- 

mislead  the  owner.  lar  case  to  determine  whether  the  defect  be 

Counsel   for   the   plaintiff  criticises   this  jurisdictional  or  not,  but  certainly  irregu- 

legislation,  and  particularly  §  25,  upon  the  larities  in  the  personal  conduct  of  the  of- 

ground  that  it  does  not  provide  for  any  rec-  ficer  making  the  sale  would  not  be  so  re- 

ord  of  the  successive  steps  of  procedure  in  garded;     and    it    is   at    least    exceedingly 

advertising  and  selling  lands  for  the  non-  doubtful  whether  the  failure  to  preserve  the 

payment  of  taxes,  and  yet  declares  that  the  auditor's  list  of  delinquent  lands  or  the  evi- 

title  to  the  land  shall  be  vested  in  the  pur-  dencc  of  the  publication  and  posting  of  the 
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sUttutory  notices  would  vitiate  a  deed  made 
by  the  eltMk,  after  a  lapse  of  twelve  years. 

But,  even  if  parol  or  other  evidence  were 
competent  to  impeach  this  sale,  none  such 
was  offered,  and  it  may  well  be  doubted 
whether  due  process  of  law,  within  the 
meaning  of  the  14th  Amendment,  requires 
a  punctilious  corformity  with  the  statutory 
procedure,  preceding  and  accompanying  the 
sale.  Whether  all  the  steps  required  by  law 
were  actually  taken  in  a  particular  case, 
and  whether  the  failure  to  take  such  steps 
would  invalidate  the  sale,  would  seem  to  be 
a  matter  for  the  state  courts,  rather  than 
for  this  court,  to  decide;  and  it  would  ap- 
pear that  the  14th  Amendment  would  be 
satisfied  by  showing  that  the  usual  course 
prescribed  by  the  state  laws  required 
notice  to  the  taxpayer  and  was  in  con- 
formity with  natural  justice.  Exact- 
ly what  due  process  of  law  requires  in 
the  assessment  and  collection  of  general 
taxes  has  never  yet  been  decided  by  this 
court,  although  we  have  had  frequent  occa- 
[58]8ion  to  bold  *that,  in  proceedings  for  the 
condemnation  of  land  under  the  laws  of  emi- 
nent domain,  or  for  the  imposition  of  spe- 
cial taxes  for  local  improvements,  notice  to 
tHe  owner  at  some  stage  of  the  proceedings, 
as  well  as  an  opportunity  to  defend,  is  es- 
sential. Spencer  v.  Merchant,  125  U.  S. 
346,  31  L.  ed.  763,  8  Sup.  Ct.  Hep.  921; 
Hilling  v.  Kaw  Valley  R.  d  Improv.  Co.  130 
U.  S.  559,  32  L.  ed.  1045,  9  Sup.  Ct.  Rep. 
603;  Hagar  v.  Jhclamaiion  Dist.  No.  108, 
111  U.  S.  701,  28  L.  e<l.  509,  4  Sup.  a.  Rep. 
663;  Paulsen  v.  PorlUind,  149  U.  S.  30,  37 
L.  ed.  637,  13  Sup.  Ct.  Rep.  750.  But  laws 
for  the  assessment  and  collection  of  general 
taxes  stand  upon  a  souiowhat  different  foot- 
ing, and  are  ctmstrued  with  the  utmost  lib- 
erality, sometimes  even  to  the  extent  of 
holding  that  no  notice  whatever  is  neces- 
sary. Due  process  of  law  was  well  defined 
by  Mr.  Justice  Field  in  Hagar  v.  Reclama- 
tion Dist.  A'o.  108,  HI  U.  S.  701,  28  L.  ed. 
569,  4  Sup.  Ct.  Rep.  603,  in  the  following 
words:  "It  is  sullicient  to  observe  here 
that  by  'due  process'  is  meant  one  which,  fol- 
lowing the  forms  of  law,  is  appropriate  to 
the  case,  and  just  to  the  parties  to  be  af- 
fected. It  must  be  pursued  in  the  ordinary 
mode  prescribed  by  the  law;  it  must  be 
adapted  to  the  end  to  be  attained;  and 
wherever  it  is  necessary  for  the  protection 
of  the  parties,  it  must  give  them  an  oppor- 
tunity to  be  heard  respecting  the  justice  of 
the  judgment  sought.  The  clause  in  ques- 
tion means,  therefore,  that  there  can  be  no 
proceeding  against  life,  liberty,  or  property 
which  may  result  in  the  deprivation  of 
either,  without  the  observance  of  those  gen- 
eral rules  established  in  our  system  of  ju- 
risprudence for  the  security  of  private 
rights." 

It  was  said  in  Withcrspoon  v.  Duncan,  4 
Wall.  210,  18  L.  ed.  339,  that  the  states,  as 
a  general  rule,  had  the  right  to  determine 
the  manner  of  le^'ying  and  collecting  taxes 
upon  private  property,  and  could  declare  a 
tract  of  land  chargeable  with  taxes,  irre- 
spective of  its  ownership,  or  in  whose  name 
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it  was  assessed  or  advertised;  and  that  an 
erroneous  assessment  did  not  vitiate  the 
sale.  In  McMillen  v.  Anderson,  95  U.  S. 
37,  24  L.  ed.  335,  it  was  held  that  due  pro- 
cess of  law  did  not  require  that  a  person 
should  have  an  opportunity  to  be  present 
when  the  tax  was  assessed  against  him,  or 
that  the  tax  should  be  collected  by  suit; 
and  in  Kelly  v.  Pittsburgh,  104  U.  S.  78, 
20  L.  ed.  658^  that  the  general  system  of 
procedure  *  for  the  levy  and  collection  of 
taxes,  established  in  this  country,  is,  within 
the  meaning  of  the  Constitution,  due  process 
of  law.  In  BclVs  Gap  R.  Co,  v.  Pennsylva- 
nia, 134  U.  S.  232,  239,  33  L.  ed.  892,  895, 
10  Sup.  Ct.  Rep.  533,  535,  'it  was  held  that[59] 
the  process  of  taxation  did  not  require  the 
«>ame  kind  of  notice  as  is  required  in  a  suit 
at  law,  or  even  in  proceedings  for  taking 
private  property  under  the  power  of  emi- 
nent domain.  *'It  involves  no  violation  of 
due  process  of  law  when  it  is  executed  ac- 
cor<ling  to  customary  forms  and  established 
usages,  or  in  subordination  to  the  principles 
which  underlie  them." 

The  main  objection  to  §  25,  above  quoted, 
seems  to  be  that  it  makes  the  deed  conclu- 
-rive  evidence  of  the  regularity  of  all  pro- 
ceedings not  appearing  of  record,  and  hence 
that  it  is  obnoxious  to  the  ruling  of  this 
court  in  Marx  v.  U  ant  horn,  148  U.  S.  172, 
37  L.  ed.  410,  13  Sup.  Ct.  Rep.  508,  in  which 
we  held  that,  as  the  legislature  could  not 
deprive  one  of  his  property  by  making  his 
adversary's  claim  to  it  conclusive  of  its  own 
validitv,  it  could  not  make  a  tax  deed  con- 
elusive  evidence  of  the  holder's  title  to  land. 

But,  conceding  tliis  to  be  so,  there  is  an- 
other section  proper  to  be  considered  in  this 
coimection,  and  that  is  §  29,  which  reads  as 
follows : 

'*29.  In  all  cases  in  which  a  question  shall 
arise  as  to  any  such  sale  or  deed,  or  the  cf- 
feet  thereof,  such  deed  shall  be  prima  facie 
evidence  against  the  owner  or  owners,  lef^al 
or  equitable,  of  the  real  estate  at  the  time 
it  was  sold,  his  or  their  heirs  and  assigns, 
.  .  .  that  the  person  named  in  the  deed 
as  clerk  of  the  county  court  was  such,  that 
the  sheriff  or  other  officer  who  made  the 
sale  was  such  sheriff  or  officer  as  staled  in 
such  deed,  that  the  material  facts  therein 
recited  are  true,  and  that  such  estate  as  is 
mentioned  in  the  25th  section  of  this  chapter 
vested  in  the  grantee  in  the  deed." 

Assuming  the  common-law  rule  to  be,  as 
stated  by  the  elementary  writers  upon  tax- 
ation, that  the  purchaser  at  a  tax  sale  is 
bound  to  take  upon  himself  the  burden  of 
showing  the  regularity  of  all  proceedings 
prior  thereto,  it  is  entirely  clear  that  stat- 
utes declaring  the  tax  deed  to  be  prima 
facie  evidence,  not  only  of  regularity  in  the 
sale,  but  of  all  prior  proceedings  and  of 
title  in  the  purchaser,  are  valid,  since  the 
only  effect  of  such  statutes  is  to  change  the 
burden  of  proof,  which  rested  at  common 
law  upon  the  purchaser,  and  cast  it  upon 
the  party  who  contests  the  sale.  Indeed, 
the  validity  of  these  acts  was  ^expressly  af-[60] 
firmed  by  this  court  in  Pillow  v.  Roberts, 
13  How.  472,  476,  14  L.  ed.  228,  230,  and 
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WilliatM  T.  Kirkland,  13  Wall.  306,  20  L. 
ed.  6S3. 

Even  if  the  provisions  of  S  25,  making 
irregularities  of  a  sale  immaterial,  were  in- 
valid, it  would  still  result  that  under  $  29 
the  facts  recited  in  the  deed  would  be  pre- 
sumcti  to  be  true,  and  the  burden  be  thrown 
upon  the  landowner  of  disproving  them. 
This  burden  tlie  plaintiff  has  not  assumed, 
but  he  is  content  to  rely,  and  stake  his 
whole  case,  upon  the  fact  that  'the  return 
of  the  sheriff  did  not  show  a  compliance 
with  the  procedure  marked  out  by  the  stat- 
ute. EA'en  if  it  were  admitted  that  due  pro- 
cess of  law  required  the  observance  of  all 
the  steps  prescribed  by  this  statute,  it  does 
not  demand  that  they  shall  be  made  matter 
of  record,  much  less  that  they  shall  be  made 
matter  of  a  particular  record,  such,  for  in- 
stance, as  the  return  of  the  sheriff  of  the 
sale  of  the  lands.  Under  the  14th  Amend- 
ment the  legislature  is  bound  to  provide  a 
method  for  the  assessment  and  collection  of 
taxes  that  shall  not  be  inconsistent  with 
natural  justice;  but  it  is  not  bound  to  pro- 
vide that  the  particular  steps  of  a  procedure 
for  the  collection  of  such  taxes  shall  be 
proved  by  written  evidence;  and  it  may 
properly  impose  upon  the  taxpayer  the  bur- 
den of  showing  tnat  in  a  particular  cane 
the  statutory  method  was  not  observed. 
The  fact  that  the  return  of  the  sheriff  does 
not  recite  the  various  steps  of  the  proced- 
ure, when  the  statute  does  not  contemplate 
that  it  shall  do  so,  is  no  evidence  whatever 
that  they  were  not  followed  to  the  letter. 
If  the  plaintiff  had  alleged  that  in  the  pro- 
ceedings for  the  sale  of  these  lands  the  sher- 
iff had  failed  to  comply  with  the  law,  and 
the  defendant  had  pleaded  that  by  the  cura- 
tive section  (25)  irregularities  not  appear- 
ing of  record  would  not  vitiate  the  deed,  the 
constitutionality  of  that  section  would 
properly  be  raised;  but  the  plaintiff  in  this 
case  was  content  to  put  his  bill  upon  the 
ground  that  the  record,  namely,  the  sher- 
iff's return  of  sale,  did  not  set  forth  that 
the  procedure  prescribed  by  statute,  preced- 
ing and  accompanying  the  sale,  had  been 
followed.  This  is  an  effort  to  test  the  con- 
stitutionality of  the  law,  without  showing 
that  the  plaintiff  had  been  injured  by  its  ap- 
plication, and,  in  this  particular,  the  case 
falls  within  our  ruling  in  Tyler  v.  Registra- 
tion Court  Judges,  179  U.  S.  405,  45  L.  ed. 
[61]252,  21  Sup.  Ct.  Rep.  206,  •wherein  we  held 
that  the  plaintiff  was  bound  to  show  he  had 
personally  suffered  an  injury  before  he 
could  institute  a  bill  for  relief.  In  short, 
the  case  made  by  the  plaintiff  is  purely  aca- 
demic. For  aught  that  appears,  the  pro- 
ceedings may  have  been  perfectly  regular, 
and  his  bill*  rests  solely  upon  the  proposi- 
tion that  there  may  have  been  irregulari- 
ties in  the  sheriff's  sale,  and  that,  if  there 
were,  the  statute  validating  the  deed,  not- 
withstanding such  irregularities,  is  uncon- 
stitutional and  deprives  him  of  his  prop- 
erty without  due  process  of  law.  This 
proposition  contains  its  own  answer. 

The  exact  case,  then,  made  by  the  bill,  is 
this:  The  plaintiff  seeks  to  avoid  a  sale 
msde  twelve  years  before  by  an  allegation 
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that  the  record,  namely,  the  sheriff's  re- 
turn of  the  sale,  does  not  show  a  compliance 
with  the  statute  in  certain  particulars, 
without  also  averring  that  in  fact  there 
was  a  failure  to  perform  some  step  required 
bv  law.  To  hold  a  sale  invalid  upon  these 
allegations  might  result  in  upsetting  every 
sale  for  taxes  made  in  West  Virginia  for 
the  past  twenty  years. 

We  are  of  the  opinion  that  no  case  is 
made  by  the  bill,  that  the  judgment  of  the 
Circuit  Court  is  correct,  and  it  ia  therefore 
affirmed. 


FRED  A.  BAKER,  Plff.  in  Err., 

STEPHEN  isALDWIN. 

(See  S.  C.  Reporter's  ed.  61-63.) 

Error   to   state  court — decision   sustaining 
validity  of  Federal  statute. 

The  judgment  of  a  state  court  sustaining  the 
validity  of  the  act  of  Congress  of  February 
28.  1878  (20  Stat,  at  L.  25,  chap.  20),  mak- 
ing the  sliver  dollar  of  412.5  grains  troy  of 
standard  silver  a  full  legal  tender,  cannot  be 
reviewed  in  the  Supreme  Court  of  the  United 
States,  since  that  court  has  jurisdiction, 
under  U.  S.  Rev.  Stat.  |  709,  to  review  the 
judgment  of  a  state  court  upon  the  validity 
of  n  Federal  statute,  only  when  against  its 
validity. 

[No.  4.] 

Sulmitted  October  H,  1902,    Decided  No- 
vember S,  1902. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Michigan  to  review  a  judgment 
which  affirmed  a  decree  of  the  Circuit  Court 
for  Oakland  County  which  granted  the  re- 
lief sought  by  a  bill  to  compel  the  release 
of  a  mortgage.     Dismissed, 

See  same  case  below,  121  Mich.  259,  80  N. 
W.  30. 
The  facts  are  stated  in  the  opinion. 

Messrs.  Albert  B.  Hall  and  Fred  A. 
Baker  submitted  the  cause  for  plaintiff  in 
error. 

Mr,  Timothy  E.  Taraney  submitted  the 
cause  for  defendant  in  error. 

Mr.  Chief  Justice  Fuller  delivered  the 
opinion  of  the  court: 

This  was  a  bill  filed  by  Stephen  Baldwin 
in  the  circuit  court  for  the  county  of  Oak- 
land, Michigan,  against  Fred  A.  Baker,  to 
compel  the  release  of  a  mortgage  given  to 
secure  payment  of  a  promissory  note  for 
$330,  dated  January  12,  1894,  and  payable 
in  three  years  thereafter. 

Baldwin  had  purchased  the  land  subject 

Note. — On  writs  of  error  from  United  States 
Supreme  Court  to  state  courts — see  notes  to 
Ham<bllii  v.  Western  Land  Co.  37  L.  ed.  U.  B. 
267  ;  Klpley  v.  Illlnoia  ew  rel.  Akin,  42  L.  ed. 
V.  S.  998;  and  Re  Buchanan,  39  L.  ed.  U.  8. 
884. 
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thereon  in  silver  dollars  coined  after  1878. 
This  tender  Baker  declined  to  accept  on  the 
ground  that  the  legal  tender  proviaione  at 
the  act  of  Congress  of  Februarj  2S,  1878, 
entitled  "An  Act  to  Authorize  the  Cuinagc 
of  the  Stundard  Silver  Dollar,  and  to  Re- 
store its  Legal  Tender  Character"  (20  Stat, 
at  L.  25,  chap.  20),  were  unconstitutioQal, 
And  refused  to  discharge  the  mortgage  ae 
demanded  hy  Baldwin. 

The  circuit  court  for  Oakland  count;  en- 
tered a  decree  in  accordance  with  the  prayer 
of  the  bill,  and  Baker  carried  the  cause  by 
appeal  to  the  supreme  court  of  Michigan, 
which  affirmed  the  decree.  Baldwin  v. 
Baka;  121  Mich.  258,  80  N.  W.  36.  Thia 
nrit  of  error  wna  then  allowed. 

Tlie  aupveme  court  of  Michiran  said: 
"The  sole  question  presented  is  whether  the 
act  in  question,  making  the  silver  dollar  of 
4I2.fl  grains  troy  of  standard  silver  a  full 
legal  tender  for  all  dehts  and  dues,  public 
and  private,  is  constitutional;"'  and  held 
that  it  was.  That  decision  is  assigned  for 
eri'Dr,  but  it  was  not  a  decision  againat  the 
validity  of  the  statute,  and,  on  the  contrary, 
sustained  Its  validity. 
[03]  *As  our  jurisdictiou  over  the  judgments 
ajid  decrees  of  state  courts  in  units  in  which 
the  validity  of  statutes  of  the  United  States 
is  drawn  in  question  can  only  be  exercised, 
under  f  709  of  the  Bevised  Statutes,  when 
the  decision  is  against  their  validity,  the 
writ  of  error  cannot  be  maintained,  ilia- 
toi-ri  V.  Andriano,  138  U.  S.  496,  34  L.  ed. 
1012,  11  Sup.  Ct.  Rep.  38&;  Rae  v.  Home- 
tlead  Lonn  A  Guaranty  Co.  178  U.  S.  121, 
44  L.  ed.  30S,  20  Sup.  Ct.  Rep.  341. 
Writ  of  error  ditmisaed. 


HE  UtiiTiD  Staies.  Oct.  Tesm, 

o(  the  fraud,  and  tha  aTermenta  of  fraud 
titif  BpcclflcallT  dtnlei.  and,  so  far  ■•  tbe 
record  discloseB,  the  pellllaner,  who  bad  tbe 
■mrmatlve  of  tbe  Isaiie.   failed  to  mak*  oat 


ANDREW  HERMAN,  a  Minor,  by  His 
Next  Friend,  Martin  Herman,  and  Union 
Terminal  Railway  Company. 

<See  8.  C.  H^xirter'B  ed.  fl3~Tl.> 


A  lecond  applltatlon  for  removal  to  a  Federal 
court  ralBlDg  the  Issue  of  frauduleat  Joloder 
of  defendants,  wtien  made  alter  a  ruling  bui. 
talnlnSi  Id  favor  of  one  of  two  detendauta, 
a  demurrer  to  the  gTldence,  cannot  bo  re- 
garded as  erroneoDBlj-  denied  bj  a  >tat« 
court,  where  tbe  evidence  demurred  to  li  not 
nude  part  of  tbe  record,  and  tbls  l»ue  wai 
lint  raised  on  Ibe  second  application,  witb. 
out  Btallag  when  tbe  petitioner  first  learned 
"Notb. — Ai  to  removal  af  omitet  fn  ooiei  of 

•aporabla  contrat>eriv~«ee  notes  to  Robblni  v. 

BUenbogen,   18  C.  C.   A.  Be ;   MeckO   v.   Vallaj- 

town  Mineral   Co.  3S  C.  C.   A.   IGS  ;    Bloane  T. 

Anderson,  29  L.  ed.  V.  S.  899;  and  Merchants' 

Cotton  Preas  &  Storage  Co.  v.  Inaurancs  Co.  ol 

"  A.  38  L.  ed.  V.  8.  IBS. 
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IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Kansas  to  review  a  judgment 
affirming  a  judgment  of  the  Kansas  Court 
of  Appeals  which  had  affirmed  a  judgment 
of  the  Court  of  Common  Pleas  of  Wyan- 
dotte County  in  favor  of  plaintiH  in  a  suit 
to  recover  damages  for  personal  injuries. 

Sse  same  case  below,  68  Pac.  40. 

Statement  by  Mr.  Chief  Justice  FnllsTi 

This  was  an  action  brought  by  Andrew 
Herman,  a  minor,  by  his  next  friend,  in  the 
court  of  common  pleas  of  Wyandotte  coun- 
ty, Kansas,  September  18,  1897,  against  the 
[jnion  'TerminaJ  Railway  Company,  »  car-[64] 
poratiou  of  Kansas,  and  the  Kansas  City 
Suburban  Belt  Railway  Company,  a  corpo- 
ration of  Missouri,  to  recover  dama^  for 
injuries  inflicted  through  their  joint  or 
zoncurrent  negligence. 

The  belt  railway  company,  October  18, 
1897,  filed  a  vcriGed  petition  and  bond  for 
emoval,  in  proper  form,  on  the  ground  of  a 
leparable  controversy;  which  petition  si- 
eged the  controversy  between  plaintiff  and 
letitioner  to  be  distinct  and  separable  from 
.hnt  between  plaintiff  and  the  Union  Ter- 
ninal  Railway  Company,  on  these  grounds; 
"1.  Defendant  the  Union  Terminal  Rail- 
vay  Company  owns,  repairs,  and  maintains 
.he  railroad  mentioned  in  plaintiff's  peti- 
,ion.  Your  petitioner  has  no  interest  there- 
in, except  that  it  has  leased  same  uid  pays 
ceitain  yearly  rental  for  the  use  of  said 
trucks.  All  of  the  locomotives,  engines, 
and  cars  running  over  said  railroad  are  the 
property  of  your  petitioner,  or  subject  to 
its  control.  Defendant  terminal  company 
has  no  control  over  the  operation  of  trains, 
and  has  no  employees  in  train  service. 
Defendant  the  Union  Terminal  Railway 
Company  is  responsible  for  the  condition  of 
the  track,  and  your  petitioner,  and  none 
other,  for  the  acts  and  doings  of  all  persona 
operating  trains. 

"2.  The  plaintiff  herein  has  declared  upon 
two  distinct  causes  of  action:  First,  for 
maintaining   a   defective   switch;    and,   sec- 


gence  chargeable  against  defendant  the 
Union  Terminal  Railway  Company,  and  the 
second,  if  true,  is  n^ligence  chargeable 
against  your  petitioner. 

"3.  The  train  of  cars  mentioned  in  the 
petition  was  operated  by  your  petitioner  as 
averred.  All  of  the  parties  in  charge  there- 
of  were   in   your   petitioner'a   employ,   and 

"4.  By  reason  of  the  foregoing,  your  pe- 
titioner says  that  whatever  cause  of  act:on 
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plaintiff  has  for  negligent  operation  of  said  plaintiff;  but  that,  on  account  of  the  re- 
railroad  train  lies  against  your  petitioner  moval  of  a  witness  from  the  state,  plaintifT 
exclusiTely."  was,  at  the  last  moment,  unable  to  obtain 

The  application   for   removal   was   heard  certain    testimony     which,    if     introduced, 

February  5,  1898,  and,  upon  argument,  de-  would  have  tended  to  prove  the  joint  liabil- 

nied«     iTbe  belt  company  thereupon  filed  a  ity  of  said  defendants.     That  plaintiff  has 

transcript  of  the  record  in  the  circuit  court  excepted  to  the  ruling  of  the  court  sustain- 

of    the   United    States   for   the   district   of  ing  a  demurrer  to  the  evidence  on  the  part 

[65] Kansas,  and  plaintiff  made  a  *motion  to  re-  of  the  Union  Terminal  Railway  Company  in 

niand,  which  was  sustained  by  the  circuit  the  trial  of  this  case,  for  the  purpose  of 

conrt  and  the  cause  remanded  to  the  state  preserving  his  rights  in  this  action  against 

court   "on   the   day    of   May,    1898."  both   of  said   defendants  jointly."    And  it 

Each  of  the  two  railroad  companies  defend-  was  further  stated  that  counsel  had  relied 
ant  then  filed  its  separate  demurrer  May  on  the  production,  on  notice  which  had  been 
28,  1898,  assigning  as  causes  misjoinder  of  given,  of  "writings  showing  the  relations 
parties,  and  that  plaintiff  had  not  stated  a  existing  between  the  two  defendant  compa- 
cause  of  action,  or  facts  sufficient  to  consti-  nie^  in  the  operation  and  maintenance  of 
tute  a  cause  of  action,  against  it.  These  their  lines  of  railroad  where  the  injuries 
demurrers  were  severally  overruled,  and  were  received,"  and  on  an  agreement  with 
the  defendants  severally  answered.  The  counsel  for  both  of  the  defendants  to  admit 
cause  came  on  for  trial  October  18,  1898,  the  facts  as  to  the  relations  between  said 
and  on  October  20,  at  the  close  of  the  evi-  companies,  which,  when  it  was  too  late  to 
dence  for  plaintiff,  each  company  filed  its  adduce  other  testimony,  was  not  fulfilled, 
separate  demurrer  to  the  evidence  on  the  The  application  for  removal  was  over- 
ground tliat  the  same  was  not  sufilcient  to  ruled,  and  the  belt  company  excepted,  but 
establish  a  cause  of  action  against  it.  The  took  no  bill  of  exceptions  embodying  the 
court  sustained  the  demurrer  of  the  termi-  evidence  to  which  the  demurrers  had  been 
nal  company,  the  Kansas  corporation,  and  directed.  The  trial  then  proceeded,  and 
entered  judgment  in  its  favor,  to  which  resulted  in  a  disagreement  of  the  jury, 
ruling  of  the  court  plaintiff  at  the  time  ex-  Plaintiff  subsequently  filed  an  amended 
cepted;  and  the  court  overruled  the  demur-  petition  reducing  the  damages  claimed  to 
rer  of  the  belt  company,  the  Missouri  cor-  less  than  $2,000,  and  the  cause  was  again 
poration,  to  which  ruling  the  belt  company  tried,  and  resulted  in  a  verdict  and  judg- 
excepted.  Thereupon,  Uie  belt  company  raent  in  favor  of  plaintiff  for  $1,500.  The 
filed  a  second  verified  petition  for  removal,  cause  was  carried  to  the  Kansas  court  of 
which,  after  rehearsing  the  prior  proceed-  appeals  and  the  judgment  affirmed,  and 
in^,  thus  continued:  thence  to  the  supreme  court  of  Kansas,  with 

'*And  the  defendant  further  says  that  no  like  result.     Kansas  City  Suburban  Belt  R, 

evidence  was  offered  or  introduced  by  plain-  Co.  v.  Herman,  68  Pac.  46. 

tiff,  or  attempt  made,  to  show  a  cause  of  A  writ  of  error  from  this  court  was  then 

action  against  said   Union  Terminal   Rail-  allowed  by  the  chief  justice  of  Kansaa,  and 

way  Company;   that  said  Union  Terminal  citation  issued  to  and  acknowledged  *on  be- [67] 

Railway  Company  was  joined  with  this  de-  half   of  Herman   and   the  Union  Terminal 

fendant  fraudulently,  and  for  the  sole  pur-  Railway  Company.    The  case  was  submit- 

pose  of  preventing  a  removal  of  this  cause  ted  on  motions  to  dismiss  or  affirm. 
to  the  circuit  court  of  the  United  States, 

and  with  no  purpose  or  intent  of  attempt-  Messrs.    Gardiner    Lathrop,    Tliomas 

ing  to  show  any  cause  of  action  against  it.  R.  Morrow,  and  Samuel  W.  Moore  sub- 

**ThiB  defendant  now  here  shows  to  the  mitted  the  cause  for  plaintiff  in  error.     Mr, 

court  that  there  is  a  separable  controversy,  John  M.  Fox  was  with  them  on  the  brief. 

and  that  the  plaintiff's  cause  of  action  ex-  The  railway  company  was  entitled  to  re- 

ists    against   the   defendant   alone,   and   in  move  this  suit  from  a  state  to  the  Federal 

nowise  af^inst  the  said  defendant  the  Un-  court  after   plaintiff  had   rested    his   case, 

ion  Terminal  Railway  Company.     That  no  having  failed  to  offer   any  evidence   what- 

caiise  of  action  ever  existed  against  the  de-  ever   against   the    resident   defendant,    and 

fendant  the  Union  Terminal  Railway  Com-  after  the  court  had  sustained  the  demyrrer 

pany,  as  plaintiff  at  all  times  well  knew."  of  that  company  and  rendered   final  judg- 

In  response  to  this  petition  plaintiff  filed,  ment  in  its  favor  and  against  the  plaintiff. 

without  objection,  an  affidavit  which  stated.  The  state  court  refused  the  removal.    Under 

among  other  things,  that  it  was  not  true  these  circumstances,  this  court  has  jurisdic- 

"that  plaintiff  joined  the  Union  Terminal  tion  to  determine  whether  there  was  error 

[66]  Railway  Company    •as    defendant    therein  <,„  the  part  of  the  state  court  in  retaining 

fraudulently,  or  for  the  purpose  of  giving  ^he  case 

tliis    court   jurisdiction    of   the    petitioner  misso^H,  K.  d  T.  R.  Co.  v.  MissouH  R. 

^""h  ?.f  fn«    «r.    h7'nSit'°h    JJ3!['  f^fh  ^  Warchoilse  Comrs.  183  U.  S.  53,  sub  nom. 

said    action    was    brought    in    good    faith  .,.          -    v   ^  m    n   n     ^    w  i     ^      Aa  r 

aeainst  both  defendants  as  joint  tortfeas-  ^*««oi/rt,  K.  d  T.  R.  Co.  v.  Hickman,  46  L. 

ore,  and  that  plaintiff  believed  in  good  faith  e^-  ^8,  22  Sup.  Ct.  Rep.  18;  Removal  Cases, 

that  he  has  a  joint  cause  of  action  against  100  U.  S.  457,  25  L.  ed.  693;  Stone  v.  South 

both  defendants,  and  had  subpoenas  Issued  Carolina,  117  U.  S.  430,  29  L.  ed.  962,  6 

for  witnesses  to  prove  directly  the  respon-  Sup.  Ct.  Rep.  799;   Missouri  P.  R.  Co.  v. 

sibilities   of   the  Union   Terminal   Railway  t'itzgerald,  160  U.  S.  656,  40  L.  ed.  636,  16 

Company    for    the    injuries     sustained    by  Sup.  Ct.  Rep.  389. 
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An  application  to  remove  may  be  made 
when  the  case  first  becomes  removable,  even 
though  made  during  the  trial,  if  the  plain- 
tiff increases  the  ad  damnutn  so  as  to  bring 
the  case  within  the  jurisdiction  of  the  Fed- 
eral court,  or  if  the  plaintiff  voluntarily  dis- 
misses the  action  as  to  the  resident  defend- 
ant, leaving  a  controversy  between  citizens 
ci  different  states. 

Poxoers  v.  Chesapeake  d  0.  R,  Co,  169  U. 
S.  92,  42  L.  ed.  673,  18  Sup.  Ct.  Rep.  264; 
Northern  P.  R,  Co.  v.  Austin,  135  U.  S.  316, 
34  L.  ed.  218,  10  Sup.  Ct.  Rep.  758. 

The  court  should  be  astute  not  to  permit 
devices  to  become  successful  which  are  used 
for  the  very  purpose  of  destroying  the  right 
of  removal. 

Arapahoe  County  v.  Kansas  P,  R.  Co.  4 
Dill.  277,  Fed.  Cas.  No.  602. 

It  is  not  important  that  the  plaintiff  af- 
terwards reduced  his  demand  to  an  amount 
below  the  jurisdiction  of  the  Federal  court, 
or  that  the  state  court  retained  the  case  and 
proceeded  to  trial,  and  that  the  plaintiff  in 
error  participated  therein.  These  events, 
occurring  after  the  application  for  removal, 
do  not  affect  the  question  of  jurisdiction. 

Powers  V.  Chesapeake  d  0.  R.  Co.  169  U. 
S.  102,  42  L.  ed.  676,  18  Sup.  Ct.  Rep.  264; 
Black's  Dillon,  Removal  of  Causes,  S   192. 

As,  under  the  practice  of  this  court,  the 
motion  cannot  be  passed  upon  without  re- 
ferring to  the  transcript,  it  should  be  de- 
nied without  prejudice,  or  continued  until 
this  cause  is  heard  in  its  regular  assign- 
ment. 

Callan  ▼.  Bradford,  139  U.  S.  197,  35  L. 
ed.  144,  11  Sup.  Ct.  Rep.  619. 

Mr.  Silas  Porter  submitted  the  cause  for 
defendant  in  error.  Mr,  W,  B,  Sutton  was 
with  him  on  the  brief: 

The  ruling  of  the  state  court  upon  the 
demurrer  to  plaintiff's  evidence,  being  in  in- 
vitum,  could  not  make  the  case  remo/able 
during  the  progress  of  the  trial. 

Whitcomb  v.  Smithson,  176  U.  S.  035,  44 
L.  ed.  303,  20  Sup.  Ct.  Rep.  248 ;  Chesapeake 
d  0.  R.  Co.  v.  Dixon,  179  U.  S.  131,  45  L. 
ed.  121,  21  Sup.  Ct.  Rep.  67. 

Mr.  Chief  Justice  Fuller  delivered  the 
opinion  of  the  court: 

The  question  is  whether  the  state  court 
erred  in  denying  the  second  application  for 
removal,  and  in  view  of  our  previous  rulings 
in  respect  of  such  applications  we  think 
there  was  color  for  the  motion  to  dismiss. 
And  reference  to  two  recent  decisions  of 
this  court  will  indicate  the  reasons  for  our 
conclusion  that  the  motion  to  affirm  must 
be  sustained. 

In  Powers  v.  Chesapeake  d  0.  R.  Co.  169 
U.  S.  92,  42  L.  ed.  673,  18  Sup.  Ct.  Rep. 
264,  the  railroad  company  filed  its  petition 
for  removal  on  the  grounds  of  separable 
controversy,  and  that  its  codefendants  were 
fraudulently  and  improperly  joined  in  or- 
der to  defeat  the  company's  right  of  re- 
moval. The  transcript  of  the  record  of  the 
state  court  was  filed  in  the  circuit  court  of 
the  United  States,  and  a  motion  to  remand 
was  sustained  for  want  of  separable  contro- 
versy. Thereafter,  when  the  case  was 
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called  for  trial  in  the  state  court,  plaintiff 
discontinued  his  action  against  the  code- 
fendants, and  the  company  filed  a  second 
petition  for  removal^  which  was  denied. 
The  company  then  again  filed  a  transcript 
of  the  record  of  the  proceedings  in  the  cir- 
cuit court,  and  plaintiff  again  moved  to  re- 
mand, and  the  circuit  court,  being  of  opin- 
ion that  plaintiff  had  fraudulenUy  joined 
the  codefendants  in  order  to  defeat  the  re- 
moval, and  was  estopped  to  deny  that  the 
second  petition  for  removal  was  filed  in 
lime,  denied  the  motion  to  remand.  65 
Fed.  129.  Final  judgment  was  afterwards 
rendered  in  the  company's  favor,  and  a  *writ[6S] 
of  error  was  sued  out  from  this  court  on  the 
sole  ground  that  the  cause  had  not  been 
properly  removed  into  the  circuit  court. 
The  judgment  was  affirmed,  and  it  was  held 
that  "^'hen  this  plaintiff  discontinued  his 
action  as  against  the  individual  defendants 
the  case  for  the  first  time  became  such  a  one 
as,  by  the  express  terms  of  the  statute^  the 
defendant  railway  company  was  entitled  to 
remove;  and  therefore  its  petition  for  re- 
moval, filed  immediately  upon  such  discon- 
tinuance, was  filed  in  due  time."  But  we 
did  not  pass  upon  the  questions  of  fraudu- 
lent joinder  and  estoppel,  because  the  ap- 
plication was  seasonably  made  and  stated 
sufficient  ground  for  removal  apart  from 
fraud. 

In  Whitcomb  v.  Smithson,  175  U.  S.  635, 
44  L.  ed.  303,  20  Sup.  Ct.  Rep.  248,  the  ac- 
tion had  been  brought  by  Smithson,  in  a 
Minnesota  court,  against  the  Chicago  Great 
Western  Railway  Company  and  H.  F. 
Whitcomb  and  Howard  Morris,  receivers  of 
the  Wisconsin  Central  Railroad  Company, 
to  recover  for  personal  injuries  inflicted, 
while  he  was  serving  the  Chicago  company 
as  a  locomotive  fireman,  in  the  collision  of 
the  locomotive  on  which  he  was  at  work  and 
anotlier  locomotive  operated  by  Whitcomb 
and  Morris  as  receivers.  The  Chicago  com- 
pany answered  the  complaint,  and  the  re- 
ceivers filed  a  petition  for  the  removal  of 
the  cause  into  the  circuit  court  of  the 
United  States  for  Minnesota,  alleging  di- 
verse citizenship;  that  they  were  officers  of 
the  United  States  court;  that  the  contro- 
versy was  separable,  and  that  the  railway 
company  was  fraudulently  made  a  party  to 
prevent  removal.  Plaintiff  answerea  the  pe- 
tition, and  asserted  that  the  company  was 
made  party  defendant  in  good  faith,  and 
not  for  that  purpose.  An  order  of  removal 
was  entered,  and  the  cause  sent  to  the  cir- 
cuit court,  which  thereafter  remanded  it  to 
the  state  court.  Trial  was  had,  and,  after 
the  testimony  was  closed,  counsel  for  the 
Chicago  company  moved  that  the  jury  be  in- 
struct to  return  a  verdict  in  benalf  of 
that  defendant,  which  motion  was  granted. 
The  receivers  then  presented  a  petition  for 
removal,  but  the  court  denied  the  applica- 
tion, and  exception  was  taken.  The  court 
thereupon  instructed  the  jury  to  return  a 
verdict  in  favor  of  the  Chicago  company, 
which  was  done^  and  the  cause  went  to  the 
jury,  which  returned  a  verdict  a^inst  •the[69] 
receivers  and  assessed  plaintiff's  damages. 
Judgment  was  entered  on  the  verdict,  and 
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subsequently  affirmed  by  the  supreme  court 
of  Minnesota  on  appeal,  and  a  writ  of  error 
was  sued  out  from  this  court.     Motions  to 
dismiss  or  affirm  were  submitted,  and   wc 
held  that  there  was  color  for  the  motion  to 
dismiss,   and    affirmed    the   judgment.     Wc 
there  said:     "The  contention  here  is  that 
when  the  trial  court  determined  to  direct  a 
verdict  in  favor  of  the  Chicago  Great  West- 
ern Railway  Company  the  result  was  that 
the  case  stood  as  if  the  receivers  had  been 
sole  defendants,  and  that  they  then  acquired 
a  right  of  removal,  which  was  not  concluded 
by  the  previous  action  of  the  circuit  court. 
1  liis  miglit  have  been  so  if,  when  the  cause 
was  called   for    trial    in    the   state   court, 
plaintiff  had  discontinued  his  action  against 
the  railway  company,   ana  thereby  elected 
to  prosecute  it  against  the  receivers  solely, 
instead  of  prosecuting  it  on  the  joint  cause 
of  action  set  up  in  the  complaint  against  all 
the  defendants.     Powers   v.    Chesapeake   d 
O.  R.  Co.   1C9  U.  S.  92,  42  L.  ed.   073,   18 
Sup.  tu  Rep.   264.     But  that  is   not  this 
case.    The   joint   liability    was   insisted   on 
here  to  the  close  of  the  trial,  and  the  non- 
liability of  the  railway  company  was  ruled 
in  invitum." 

it  was  pointed  out  that  the  ruling  of  the 
tnal  court  **was  a  ruling  on  the  merits,  and 
not  a  ruling  on  the  question  of  jurisdiction. 
It  was  adverse  to  plaintiH',  and  without  his 
assent,  and  the  trial  court  rightly  held  that 
it  did  not  operate  to  make  the  cause  then 
removable,  and  thereby  to  enable  the  other 
defendantA   to   prevent   plaintifif   from   tak- 
ing a  verdict  against  them.     The  right  to 
remove  was   not  contingent  on   the   aspect 
the  case  may  have  assumed  on  the  facts  de- 
veloped on  the  merits  of  the  issues  tried.*' 
We  neld  also  that  the  judgment  of  the  cir- 
cuit court  in  remanding  the  cause,  when  re- 
moved on  the  first  application,  covered  the 
question    of   fact   as   to   good   faith    in   the 
joinder,  and  added  that,  "assuming,  with- 
out   deciding,    that    that   contention    could 
have  been  properly  renewed  under  the  cir- 
cumstances, it  is  sufficient  to  say  that  the 
record  before  us  does  not  sustain  it.'' 

It   will  be  perceived  that,   in   Powers  v. 
Chesapeake  d  0.  R.  Co.,  two  applications  for 
removal    were   made;    they    were   severally 
denied,  and  the  record  was  filed  in  the  cir- 
[TOjcuit  court  of  the  *United  States  in  each  in- 
stance.    Remand  was  granted  on  the  first 
removal,     and     denied    as    to    the     second. 
Plaintiff  voluntarily  discontinued  his  action 
against  the  company's  codefendants  before 
trial,  thereby  leaving  the  case  pending  be- 
tween  citizens   of  different  states,   and   no 
necessity  to  dispose  of  the  issue  as  to  fraud- 
ulent joinder  arose. 

In  Smithson  v.  Whitcomh  two  applica- 
tions for  removal  were  made,  and  they  were 
severally  denied,  but  the  record  was  filed  in 
the  circuit  court  of  the  United  States  only 
on  denial  of  the  first  application,  and  the 
case  was  only  once  remanded.  Plaintiff  did 
not  discontinue  his  action  against  either  of 
the  defendants,  and  went  to  trial  against 
both,  and  the  trial  court  directed  a  verdict 
in  favor  of  one  of  them.  The  ruling  was 
on  the  merits  and  in  invitum» 
187  V.  8. 


In  the  case  at  bar,  two  applications  for 
removal  were  made,  and  they  were  severally 
denied,  but  the  record  was  filed  in  the  cir- 
cuit court  of  the  United  States  only  on  the 
denial  of  the  first  application,  and  the  case 
was  only  once  remanded.  Plaintiff  did  not 
discontinue  as  to  either  of  the  defendants, 
and  went  to  trial  against  both,  and  the  trial 
court  sustained,  in  favor  of  one  of  them,  a 
demurrer  to  the  evidence.  Here  again  the 
ruling  was  on  the  merits  and  in  invitum. 

The  first  petition  in  terms  raised  no  issue 
of  fraudulent  joinder,  but  the  second  peti- 
tion did.  Was  that  issue  seasonably  raised, 
and,  if  so,  ought  the  case  to  have  been  re- 
moved? The  second  petition  did  not  state 
when  petitioner  was  first  informed  of  the 
alleged  fraud,  but  left  it  to  inference  that 
it  was  not  until  after  plaintiff  had  intro- 
duced his  evidence,  notwithstanding  the 
averments  in  the  first  petitiim. 

But,  apart  from  this,  tlu?  averments  of 
fraud  were  specifically  denied,  and,  so  far 
as  this  record  discloses,  the  petitioner,  who 
had  the  affirmative  of  the  is.sue,  failed  to 
make  out  its  case.  Plymouth  Consol.  Gold 
Min.  Co.  v.  Amador  d  8.  Caiial  Co.  118  U. 
S.  270,  30  L.  ed.  233,  6  Sup.  Ct.  Rep.  1034. 

Doubtless  the  general  rule  is  that  issues 
of  fact  raised  on  petitions  for  removal 
should  be  tried  in  the  circuit  court  of  the 
United  States,  but  petitioner  did  not  file 
the  record  in  the  circuit  court,  and,  as  the 
issue  was  correctly  disposed  of,  it  would  *be[71] 
ab^iu^d  to  send  the  case  back  to  be  removed 
for  the  purpose  of  being  remanded,  and  we 
are  obliged  to  deal  with  the  record  as  it  is. 
Nor  was  the  evidence  introduced  on  plain- 
tiff's behalf,  and  demurred  to,  made  part 
of  the  record,  and  the  bare  fact  that  the 
trial  court  held  it  insufficient  to  justify  a 
verdict  against  the  terminal  company  was 
not  conclusive  of  bad  faith.  The  trial 
court  may  have  erred  in  its  ruling,  or  there 
may  have  been  evidence  which,  though  in- 
sufficient to  sustain  a  verdict,  would  have 
shown  that  plaintiff  had  reasonable  ground 
for  a  bona  fide  belief  in  the  liability  of  both 
defendants.  In  these  circumstances,  the 
case  comes  within  Smithson  v.  Whitcomh, 
and  the  judgment  must  be  af/irmcd. 


EDWARD  S.  DREYER,  Plff.  in  Err., 

V. 

PEOPLE  OF  THE  STATE  OF  ILLINOIS. 

(See  S.  C.  Reporter's  ed.  71-87.) 

Constitutional  law — due  process  of  law — 
failure  to  suear  officers  in  charge  of  jury 
— Illinois  indeterminate  sc7i fence  act — 
judicial  power  conferred  on  nonjudicial 
officers — criminal    law — former   jeopardy. 

1.  The  refusal  of  a  state  ronrt  to  review  the 
question    whether    the   oflloers    in    charge   of 


Note. — As  to  what  const  it  utcs  due  process 
of  law — see  Kuntz  v.  Sumption  (Ind.)  2  L.  R. 
A.  655,  and  note ;  Re  Gannon  (R.  I.)  5  L.  R.  A. 
359,  and  note;  Ulman  v.  Baltimore  (Md.)  11 
L.  R.  A.  224,  and  note ;  and  Gilman  v.  Tucker 
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78-74  St'PREUE  Oivwr  of  tbe  UitirsD  Statu.  Oct.  Tbbh, 

the  Jurr  OD  a  trial  for  a  felony  were  iirorn.  revenue,    bonds,   mortgages,   coupons,   bank 

as  prescribed  by  stntute,  wben  the  Jurr  re-  dillg.    notcB,    warrants,    or    dues,    or    other 

tired.  becBOBE  such  quesllon  wai  first  raised  funds  or  securities  beloDRUu:  to  the  state  or 

on  a   modon   for  a   new   trial    Infringes   oo  ^„„    ^„„ty.    township,    in^orporaUd    dty, 

'll^LZV.'\:\^  ".Xtl    Vo.B';?tntVon'  to^,  or  vi!lage,oran^  state  ir,UtuUon,i^r 

even    It   llie   ■vearing  of   such    officers    when  ""?  canal,  turnpike,  railroad,  school,  or  col- 

the  Jury  retire  Is  essetitlal  to  the  due  proce.B  lege  fund,  or  the  fund  of  any  public  improve- 

of  law  prescribed  by   that  amendment ;   but  ment  that  now  is  OT  may  hereafter  be  au- 

snch  a  ruling  la  slmpl;  an  ndjudlcatlon  of  a  thorixed  by  taw  to  be  made,  or  any  other 

question  of  ctIiiiIqhI  practice  and  local  lav.  fund  now  in  being  or  that  may  hereafter  be 

2.     The  right  to  tbe  due  process  of  law  guar-  established  by  law  ftw  public  purpoaea,  or 

antsed  by  the  14th  Amendment  to  tbe  Fed-  belonging  to  any  insurance  or   other   com- 

ersl  CouBlltullon  Is  not  Infringed  by  the  de-  pg„  person   required   or  autboriied   by 

ot  1S00.  although  such   atstnte  may   confer  omcer  or  person,  shallfail  or  refuse  to  pay  or 

Jna  Ida  I 'powers  upon  nonjudicial  oflleera.  and,  deliver  over  the  same  wben  required  by  law, 

In   elTect,   InTest    them   with   the   pardoning  or  demand  is  made  by  his  successor  in  office 

power  of  tbe  Eiecullve.  or  trust,  or  the  officer  or  person  to  whom 

S.     A  plea  of  former  jeopardy  cannot  be  based  the  same  should  be  paid  or  delivered  over, 

upon  tbe  discharge  of  the  Jury  for  their  In-  or    his    agent    or    attorney,    authorized    in 

ability  to  agree  on  a  verdict  after  comlder-  writing,  he  shall  be  imprisoned  in  tlie  peni- 

Ing  the  cause  from  tour  o'clock  In  the  sfter-  tentiary  not  less  than  one  nor  more   than 

nooo  nntU  bait  past  nine  in  the  morning  of  ,^   ^„ .     provided.    Such    demand    need 

the  succeeding  day.  ^^^  ^^  ^^^^  ^y^^^^  ^^^^  y^^  ^j^^^^^^  ^^  ^^^^ 

of  the  olTendar,  the  aame  cannot  convenient- 
ly be  made;  And  provide,  That  no  peraoa 
shall  be  committed  to  the  penitentiary  u~ 


unless  the  money  not  paid 
nt  to  $100,  or  if  it  appear 
that  such  failure  or  refusal  is  occasioned  by 


[No.  37.] 

■il  {S,J30t.    D*-  ^^^ 

r  shall  amount  to  $100, 

TN  ERIiOE  to  the  Supreme  Court  of  the  '^^^,^^^]!Jt'}'^i:T.ltTl'''  vTJ,°'Z 

1   State   of   Illinois  to  review  a  judgment  """oidable  loss  or  accident      Every  pe 

which  amrmed  a  judgment  of  the ''criminal  ^"nyicted  'under  the  provisions  of  this  sec-[74] 

Conrt  of  Cook  County  convicting  a  former  t'""   ''.''"'1    '°"7"   thereafter   be   ineligible 

treasurer  of  the  West  Chicago  park  commit-  "-"^  d.fiqualifled.  from  holding  any  office  ol 

sioners   of   the   olTense  of   havfng   failed   to  ^^Tioo^^  o,i°      n-,o               Hurda  Rev. 

turn  over  to  his  successor  in  oHice  property  &tat.  1901,  %  216,  p.  630. 

that  came  into  his  hands  as  such  treasurer.  ,*  *"»!  ""^  cominenced  on  the  Z9th  day 

Affirmed  "'  ■*"P'st,   18U9,  and  a  jury  waa  impaneled 

See  aame  case  below,  183  III.  40,  68  N.  E.  '"'<'  evidence  heard.     The  ju|T,  not  having 

620    63  N   K   424  agreed  upon  a  verdict,  were  discharged, 

'            '     '         '  A  second  trial  was  begun  on  the  19th  day 

Statement  by  Mr.  Justice  Hulani  °'   February.    1900.     The   defendant   filed   a 

[73]     "By  an  indictment  returned  in  the  crimf-  P""  °^  "'"'e  '"  jeopardy,  which  in  subatance 

nal   court  of  Cook  county,   Illinois,  on   the  jverred  that  it  was  not  true,  as  recited  in 

4th  day  of  February,  1839,  the  plaintiff  in  '^^e   order   of   court   at  the  previous   trial, 

error,  Dreycr,  was  charged  with  the  offense  Lhat  the  jury  were  unable  to  agree  upon  « 

of  having  foiled  to  turn  over  to  hia  succes-  verdict;  also,  that  the  discharge  of  the  Jury 

»or  in  office,  aa  treasurer  of  the  West  Chi-  was    without    the    defendant's    ansent,    was 

cHgo   park   eoromlssioners,   revenues,   bonds,  against  his  objections  made  at  the  time,  and 

fuiiits.  warrants,  and  personal  property  that  was  without  any  moral  or  physical  necesaitT 

came  to  his  hands  as  such  treasurer,  of  the  justifying  such  a  course  on  the  part  of  the 

value    of    $310,013,40,— said    commissioners  trial  court. 

constituting  a  board  of  public  park  eommis-  On  motion  of  the  state  the  plea  of  former 
■ioncrs  appointed  by  the  governor  and  con-  jeopardy  was  stitcken  from  the  flies,  the  de- 
firmed  by  the  senate  of  Illinois,  and,  as  fendant  at  the  tiuie  excepting  to  the  action 
such,  having  the  supcri-ision  of  the  public  of  the  court. 

parks  and  bonlevarrts  in  the  town  of  West  Tlierc  was  a  second  trial,  which  resulted 

Chicago,  and  authority  under  the  low  to  col-  jn  the  defendant  being  found  "guilty  of  fail- 

lect   and   disburse   moneys,   bonds,   etc.,   foi'  iii>e  to  pay  over  money  to  bis  successor  in 

their  mnintcnsnce.  oftiee.  id  manner  and  form  as  charged  in  the 

The  indictment  was  based  on  {  216  of  the  indictment."  the  jury  stating  in  the  verdict 

Criminal  Code  of  Illinois,  which  is  as  fol-  the  amount  not  paid  over  to  be  $316,000, 

lows:  nnd   imposing   the    punishment   of   eonfln«- 

'■if  any  elate,  county,  town,  municipal,  or  ment  in  the  penitentiary, 

other  ofliccr  or  person  who  now  is  or  here-  The     defendant,     u|ion    written     grounda 

after  may  be  authorized   by  law  to  collect,  filed,  moved  for  a  new  trial,  and  also  moved 

receive,  safely  keep,  or  disburse  any  money,  in  arrest  of  judgment.     Both  motions  were 

(N,   Y.)    13   L.  R.  A.   304.   and   note.     And  seel       On   Jormcr   Jeopardy— see   notes    Co    Com     v 

niitPB  to  I'eople  v.  0'Hrlen    (N.  Y.)    2  L.   R.  A.  Fllipatrick    (P».)    1    L.    E.   A.   4G1 ;    Altenburg 

255 ;  P«ir30n   ».  Ypwd.ill,  24  L.  ed.  TJ.  8.  43fl  ;  v.  Com,   (Pa.)  4  L.  R,  A.  B43 :  Bi  parte  Lnags 

and  WlKon  t.  North  Cnrollna  ft  •el.  Caldwell,  21  I,,  ed    U.  H.  872  :  and  Doited  Slates  v.  Perea. 
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overruled,  and  it  was  ordered  and  adjudged 
that  the  defendant  be  sentenced  to  the  peni- 
tentiary "for  the  crime  of  failure  to  pay 
over  money  to  his  successor  in  office,  where- 
of he  stands  convicted." 

The  judgment  of  the  trial  court  having 
been  affirmed  by  the  supreme  court  of  Illi- 
nois, the  case  is  here  upon  writ  of  error  al- 
lowed by  the  chief  justice  of  that  court. 

Mr.  Alfred  8.  Austrian  argued  the 
cause,  and,  with  Messrs.  T,  A,  Moran  and 
Levy  Mayer,  filed  a  brief  for  plaintiff  in 
error. 

Mr.  Leiiy  Mayer  filed  a  separate  brief  for 
plaintiff  in  error: 

The  omission  to  swear  the  bailiffs  in  the 
manner  prescribed  by  the  common  law  and 
the  statutes  of  the  state  of  Illinois  before 
the  jury  retired  to  consider  of  their  ver- 
dict was  reversible  error. 

Jackson  v.  People,  36  111.  App.  88;  Mc- 
Iniyre  v.  People,  38  111.  514;  Lewis  v.  Peo- 
;*ie,  44  111.  452:  Sanders  v.  People,  124  111. 
218,  10  N.  E.  81;  Farley  v.  People,  138  111. 
97.  27  N.  E.  927;  State  v.  McCormick,  57 
Kan.  440,  46  Pac.  777 :  Buxton  v.  State,  89 
Tenn.  216,  14  S.  W.  480. 

This  requirement  is  part  of  "  due  process 
of  law." 

Den  ex  dem.  Murray  v.  Hohoken  Jxind  d 
Impiov.  Co.  18  How.*  272,  15  L.  ed.  372; 
Thompson  v.  Utah,  170  V.  S.  343,  42  L.  ed. 
1061,  18  Sup.  Ct.  Rep.  620. 

Under  the  trial  by  jury  at  common  law 
the  same  procedure  with  reference  to  the 
swearing  of  the  bailiffs  or  officers  to  take 
charge  of  the  jury  was  in  force  as  is  pre- 
scribed by  the  statute  of  the  state  of  Illi- 
nois. 

1  Chitty,  Crira.  Law,  •632 ;  Dalt.  C.  185 ; 
2  Hale,  P.  C.  296;  Deck.  Sess.  223. 

A  jury  sworn  and  charged  in  case  of  life 
or  member  cannot  be  discharged  by  the  court 
or  any  other,  but  they  ought  to  give  a  ver- 
dict. 

Co.  Litt.  p.  227,  tf  F. 

When  the  evidence  on  both  sides  is  closed, 
and,  indeed,  when  any  evidence  hath  been 
given,  the  jury  cannot  be  discharged,  unless 
in  cases  of  evident  necessity,  till  thty  have 
given  in  their  verdict. 

2  Sharswood's  Bl.  Com.  bk.  4,  p.  359. 
The  right  of  trial  by  jury,  guaranteed  by 

the  Illinois  Bill  of  Rights  **as  heretofore 
enjoyed,"  is  the  right  of  trial  by  jury  as  it 
existed  in  England  under  the  common  law. 

George  v.  People,  167  111.  447,  47  N.  E. 
741. 

This  court  has  committed  itself  to  the 
same  general  doctrine. 

Den  ex  dem.  Murray  v.  Hohoken  Land  d 
Imjwov.  Co.  18  How.  272,  15  L.  ed.  372; 
Thompson  v.  Utah,  170  U.  S.  343,  42  L.  ed. 
1061,  18  Sup.  Ct.  Rep.  620. 

The  court  has  no  power  to  discharge  a 
jury  because  they  cannot  agree  upon  a  ver- 
dict, unless  there  be  some  physical  or  legal 
necessity  for  such  discharge. 

Mahala  v.  State,  10  Yerg.  532,  31  Am. 
Dec.  591;  McCauley  v.  State,  26  Ala.  135; 
Ex  parte  Vincent,  43  Ala.  402;  Williams  v. 
187  U.  8.         U.  S.,  Book  47. 


Co,n.  2  Gratt.  570,  44  Am.  Dec.  403;  State 
V.  Ephraim,  19  N.  C.  (2  Dev.  &  B.  L.)  162; 
State  V.  Alman,  64  N.  C.  364;  Whitten  v. 
State,  61  Miss.  717 ;  Helm  v.  State,  66  Misa. 
537,  6  So.  322;  Crookham  v.  State,  5  W.  Va. 
510;  Conklin  v.  State,  25  Neb.  784,  41  N.  W. 
788;  State  v.  Shuchardt,  18  Neb.  454,  25 
N.  W.  722;  Com.  v.  Fitzpatrick,  121  Pa. 
109,  I  L.  R.  A.  451,  15  Atl.  466;  Hilands 
V.  Com.  Ill  Pa.  I,  56  Am.  Rep.  235,  2  Atl. 
70;  (om.  v.  Cook,  6  Serg.  &  R.  577,  9  Am. 
Dec.  465;  Com.  v.  Clue,  3  Rawle,  498; 
0' Brian  v.  Com.  9  Bush,  333;  Rohinson  v. 
Com.  88  Ky.  386,  11  S.  W.  210;  iVed  v. 
State,  7  Port.  (Ala.)  187;  Powell  v.  State, 
17  Tex.  App.  345 ;  Rudder  v.  State,  29  Tex. 
App.  262,  15  S.  W.  717;  State  v.  Leunig, 
42  Ind.  541. 

Any  law  that  grants  judicial  power  to 
any  person,  persons;  or  body,  other  than  the 
parties  designated  in  the  Constitution,  is 
unconstitutional. 

People  ex  rel.  Kern  v.  Chase,  165  111.  527, 
30  L.  K.  A.  105.  46  N.  E.  454;  Hoagland  v. 
Creed,  81  111.  506;  People  v.  Cumminys,  88 
Mich.  249,  14  L.  R.  A.  285,  50  N.  W.  310. 

The  fixing  of  the  period  of  the  sentence; 
and  commitment  of  the  prisoner  is  not  a 
ministerial,  but  a  judicial,  act. 

12  Am.  &  Eng.  Enc.  Law,  p.  59.  To  the 
same  effect  see  3  Bl.  Com.  p.  395;  Blood 
V.  Bates,  31  Vt.  150;  Co.  Litt.  30a;  David- 
son v.  Smith,  1  Biss.  351,  Fed.  Cas.  Xo. 
3,008;  Zeigler  v.  Vance,  3  Iowa,  530;  21 
Am.  &  Eng.  Enc.  Law,  p.  1006;  Com.  v. 
Lockuood,  109  Mass.  323,  12  Am.  Rep.  699; 
Aiaia  v.  State,  20  Tex.  App.  193,  9  S.  VV. 
685;  Com.  ex  rel.  Johnson  v.  Halloway,  42 
Pa.  446,  82  Am.  Dec.  526;  People  v.  Allen, 
19  Chicago  Legal  News,  176. 

Messis.  H.  J.  Hamlin  and  Charles  8. 
Deneen  submitted  the  cause  for  defendants 
iu  error.  Mr.  A.  C.  Barnes  was  with  them 
on  the  brief: 

The  discharge  of  a  jury  without  the  con- 
.sent  of  the  defendant,  because,  after  mature 
deliberation,  thoy  are  unable  to  agree  upon 
a  verdict,  is  not  an  acquittal,  and  does  not 
enfitle  the  defendant  to  inmiunity  from  fur- 
ther prosecution.  Whether  they  can  agree 
is  a  question  for  the  sound  discretion  of  the 
court. 

United  States  v.  Perez,  9  Wheat.  579,  6 
L.  ed.  165:  Barrett  v.  State,  35  Ala.  406; 
Ex  parte  McLaughlin,  41  Cal.  212,  10  Am. 
Rep.  272;  State  v.  Woodruff,  2  Day,  504,  2 
Am.  Dec.  122;  State  v.  Updike,  4  Harr. 
(Del.)  581;  Lester  v.  State,  33  Ga.  329; 
Williford  v.  State,  23  Ga.  1 ;  Logg  v.  People, 
8  111.  App.  106;  Dreyer  v.  People,  188  111. 
47,  58  L.  R.  A.  620,  58  N.  E.  620,  59  N.  E. 
424:  State  v.  NeLson,  26  Ind.  366;  State  v. 
Walker,  26  Ind.  346:  Shaffer  v.  State,  27 
Ind.  131;  State  v.  Wilso7i,  50  Ind.  487.  19 
Am.  Rep.  719;  Hoffnmn  v.  State,  20  Md. 
425;  Com.  v.  Purchase,  2  Pick.  521,  13  Am. 
Dec.  452;  Com.  v.  Boirden,  9  Mass.  494; 
I'enple  v.  Schoeneth,  44  Mich.  489,  7  N.  W. 
70;  People  v.  Harding,  53  Mich.  487,  19  N. 
\V.  155;  Price  v.  State,  36  Mins.  533,  72  Am. 
Dec.  195;  Whitten  v.  State,  61  Miss.  723: 
6  81 
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People  V.   Grem.    13   Wend.   57 ;    People  v  the  proiecutor  for  the  People  and  the  pemn 

Coodicin,   18  John!>.  200.  0  Am.   Doc.   203 :  or  trial,  by  himself  or  counsel,  ihall  agree. 

Stale  V.  Jefferson,  OK  N.  C.  30D;  Uabb\n»  t  which  agreement  ehall  be  entered  upon  the 

dtote,  14  Ohio  St.  4!)3:  Rlate  y.  Kelson,  It  minutea  of  the  court,  to  dispense  with  the 

R.  I.  4(i7,  S3  I..  R.  A.  500,  Si  Atl.  MO;  KlaU  Attendance  of  an  otficer  upon  the  jury,  or 

T.  M'Kre,  1  Bail.  I.,  051,  21  Am.  Dec.  49{);  that  the  jury,  when  they  have  aneed  upon 

SHiith  V.  fitale,  22  Tex.  App.  107,  2  S.  W  their  verdict,  may  write  and  aenf  the  same, 

fi42:   MoteU-g  V.  glulr,  33  Tex.  071;   Prof  and  after  delivering  the  same  to  the  elerk, 

fatt,   Jury   Trial.   H    4S4,   48,'i;    1    Bishop  may   separate,   it   ahall   be   lawful   for   the 

Crim.   Law,   Uth   ed.   S   1033;     1    Arclibold  court  to  carry  into  effect  any  such  agree- 

Crim.   Pr.  k  PJ.   p.   503;   2  Graham   4   W  ment,  and  receive  any  such  verdict  so  deliv- 

New  Trials,  p.   118;    U   Am.  &  Eng,   Enc  ered  to  the  clerk  na  the  *lawful  verdict  of[76' 

Late,  p.  B53,  Jeopardy.  such  jury."     Hurd'a   (111.)   Rev.  SUt.  1901, 

The  indeterminate  sentence  acta,  In  pro-  t  436. 

Tiding  for  itn  iiitleltnite  period  of  imprison'  Referring    to    thie    seetion    tha    aupreme 

ment  between  the  minimum  and  maximum  court,  in  the  present  case,  said  that  it  waa 

term  prcBci-ibed  by  stntutc,  subject  to  pow-  reversible  error,  in  a  trial  for  a  felony,  to 

era  of  parole  and  discharge  by  the  pardon-  allow  the  jury  to  retire  for  the  purpose  of 

ing    power,   do    not   confer    judicial    power  ("onflidering    their    verdict     without     being 

upon  the  pardon  boards  or  boards  of  control,  pli>eed   in  charge  of  a  iworn  officer,  aa  ra- 

and  infringe  no  constitutional  ricliU  of  the  quired  by  the  sUtuU, — ciUng  Melntyre  v. 

prisoner.  Feople.  38  111.  614,  SIS;  Levnt  v.  i>eopIe,  44 

George  v.  I'eople,  167  IH.  447  47  N  E  '"■  ^^2,  4E4;  Bandera  v.  People,  124  111. 
741;  People  ex  rrl.  liradlr,,  v.  Illinois  State  '^^^'  '^  N.  E.  81;  and  Farley  v.  People,  138 
Hcformalor,,,  148  111.  413,'  23  L.  R.  A.  130,  I"-  97,  27  N.  E.  927,  In  Leicit  v.  PcopU, 
3G  N.  E.  TO;  VonUiii's  Cuse  148  Mam.  lOS  J^'^  cited,  the  court  observed  that  the  pro- 
lU  N.  E.  104 ;  fowl.  V.  IJroicn  IflT  Maes'  ''■sion*  of  the  above  section  "show  Uie  great 
144.  45  N.  E.  i;  Olilerv.  Olice'r,  lOfl  Slass!  =«"  ""^  solicitude  of  the  general  assembly 
a02.  48  N.  E.  843;  Com,  v.  Ciwciey,  168  *"  "^^^e  ^°  every  person  a  fair  and  impar- 
Ma«n.  121,  4C  N.  E.  415:  Murphy  v.  Com.  ''^'  ^rial;  and  it  is  eminently  proper,  as  lu 
172  Mass.  264,  43  L.  R.  A.  154.  32  N.  E.  """"y  <»*«*  ">«  accused  is  imprisoned  and 
605;  Miller  v.  Stutc.  140  Ind.  607,  40  L.  R.  '^  "  "°^  "•  ""«  P?""  **■  P^oUct  his  nghta 
A.  100,  49  N.  E.  8')4:  &-(n(r  ex  rel.  Atty  ^'°'^  **'"»  pwiudiced  by  undue  influences. 
Gm.  V.  Petets,  43  Ohio  St.  629.  4  N.  E.  81.  [^  *'!<'"'''  "'"  ^  tn*  =»"  of  f"';'"  o'  jus- 
tice to  guard  human  life  and  liberty  against 
5]  'Mr.  Justice  HMl»a,  after  stating  the  '^.'"K  sacrificed  by  public  prejudice  or  ex- 
tacts  as  above  reported,  delivered  the  opin-  J't^ment.  Tlie  jury  should  be  entirely  free 
ion  of  the  court-  from   all   outside  influences   from   the   time 

It  is  contended  that  the  judgment  of  the  ^^%  """^  irnpaneled  ""til  they  return  their 

supreme    court    of    Illinois,     affirming    the  *'"'*"';,  ""''^•*   '"   f'^^V*^   ""■!   ^hey   dia- 

Judgment,  in  the  present  case,  of  the  erimi-  '^''.'"■^^:   ".^   ^'"    !=P"'^^"A..  ^V'\   ^*^'- 

nn!  c-ourt  of  Cook  county,  in  that  state,  de-  ""°"^  ""*  ^''*  Provisions  of  this  statute  are 

nied  to  the  plaintiff  in  error  eerUin  rights  "e'^'S»?T  ^  accomplish  the  obiecL     It  ism 

secured  to  Mm  by  the  ConstituUon  of  the  P'ovi'-on    easily    complied    with,     and    one 

United  States,  p.irticularly  bv  the  clause  of  ^^^^^  "f  '>>«  !''"'jh  ^^  ■«"'..  haa  never,  in 

the   Uth  Amendment  forbidd'ing  a  sUte  to  P^-^^ice    seen  it  dispensed  with,  except  in 

deprive  any  person  of  liberty  without  due  ="»"   of   misdemeanor.     The   provisions   of 

process  of  law  "'^  statute  are  clear,  explicit,  end  perenip- 

The   defendant    insists    that    three    ques-  tory.     We  know  of  no  power,  short  ol  its  re- 

Uons.  involving  rights  secured  by  the  Con-  P^  .  tolispense  wit*  this  require  ment.'; 

stitntion  of  thi  Unltcl  Slates,  are  presented  ,  ""^  the  court  further  said ;     "The  point 

by  the  a*.igiimenla  of  error:  ?f  controversy   in   the  present  wse  is  not, 

I.  Tlie  firet  of  those  questions,  as  stated  ^owever.   whether  it  is   reversible  error  to 

br  his  counsel,  relates  to  the  alleged  "omis-  J?"  *°  coniply  with  the  statute  but  whether 

ai'on  to  swear  the  ballilTs  in  the  manner  pre  **  question   is   properly   raised   upon  thia 

acrilH-d  by  the  common  law  and  the  statutes  \'^^\  ^°     f  J"*'™*    °l  ,f"=fP*^*"'  ,  *" 

Of  the  sUte  of  Illinois  before  the  jury  re-  i^H''"  by  the  defendant,  at  the  time  of  the 

tired   to   consider   of   their    verdict."     This  retirement  of  the  jury,  that  the  officers  in 

point  will  be  first  examined.  ^^^B^  "»'  it.  were  not  sworn,  but  the  ques- 

The  Criminal   Code  of   Illinois   provides:  tion  .*as  raised  by  h.m  for  the  liret  time 

"When  the  jury  retire  to  consider  of  their  ""  *"'   ""f'"",  '"^-''^'L'      .V  .     i."*   S* 

«rdiet.  in  any  eriminal  case,  a  consUble  or  F''"'"l''.of 'hat  motion  being 'that  when  the 

other  officer  shall  be  sworn  or  affirmed  to  '"•??  "*'"*'  *°  consider  of  their  verdict  id 

ox....,)  II.O  J,.™  (.,  .n  ...  ,<_i,..»        J  »  '"'"  cas^,  no  constable  or  other  officer  was 

attend  the  jury  to  some  private  and  conven-  ^„„^„   ^;  ^^^^^^^   ^^   ^^^^^^   ^^^    . 

lent   pUce,  and   to  the   best  of   his   ability  „„„„  ^^^  f„,^  ^,  provided  by  4e  stat- 

kcep  them  together  without  meat  or  drink  ^t^  „f   t^e  state   of   Illinois.'     .     .     .     Affl- 

(water  excepted),  unless  by  leave  of  court,  aavits  made  by  the  bailifTs  themselves.  •ajid[771 

until  they  shall  have  agreed  upon  their  ver-  |,v  an  assistant  of  the  prosecuting  aUorney. 

dirt,  nor  suffer  others  to  speak  to  them,  and  n-ho  participated  in  the  trial,  tend  to  prove 

that  when  they  shall  have  agreed  upon  their  that  the  oath  administered  was  in  the  sUt- 

verdict    he   will    return    them    into   court:  utory  form,  but  these  affidavit*  also  show 

I'imid&i.  In  cases  of  misdemeanor  only,  if  that  the  only  oath  administered  to  them  was 
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on  the  21st  day  of  February,  immediately 
after  the  impaneling  and  swearing  of  the 
jury.  It  is  snown  by  the  bill  of  exceptions 
that  the  trial  was  not  concluded  and  the 
jury  finally  sent  out,  until  February  28th, 
so  that,  even  by  the  proof  made  on  behalf 
of  the  people,  the  only  oath  taken  by  the 
bailiffs  was  some  six  days  prior  to  their  re- 
tirement with  the  jury,  and  prior  to  ttke  in- 
troduction of  evidence,  and  the  subsequent 
steps  of  the  trial.  This  cannot  be  held  to 
be  a  compliance  with  the  requirement  of  the 
statute  tnat  'when  the  jury  shall  retire  t6 
consider  of  their  verdict,'  etc.;  'a  constable 
or  other  officer  shall  be  sworn,'  etc.  To 
swear  the  bailiffs  immediately  upon  the 
jury  being  sworn,  and  prior  to  the  introduc- 
tion of  the  evidence,  the  arguments  of  coun- 
sel, and  instructions  of  the  court, — six  or 
seven  days  prior  to  the  retirement  of  the 
jury  to  consider  of  their  verdict, — would  be 
little  less  than  farcical."  [188  111.  40,  58 
N.  E.  020,  59  N.  E.  424.] 
It   was,    however,   held   that,   under   the 

frinciples  established  by  former  decisions  in 
llinois,  the  requirement  of  the  statute  could 
be  waived  by  the  accused,  and  that  his  fail- 
ure to  object  at  the  time,  that  the  officer 
having  charge  of  the  jury  was  not  sworn 
when  the  jury  retired,  was  equivalent  to  a 
waiver  of  compliance  with  its  provisions. 
And  it  was  adjudged  *'that  the  question 
whether  or  not,  upon  the  retirement  of  the 
jury  to  consider  of  its  verdict,  it  was  placed 
m  charge  of  a  constable,  or  other  officer, 
sworn  to  attend  it,  as  prescribed  by  stat- 
ute, is  not  properly  raised  by  the  record  [of 
this  case],  and  therefore  [is]  not  available 
as  error  in  this  court." 

It  thus  appears  that  while  the  state  court 
expressly  recognized  the  rights  of  the  ac- 
cused under  the  statute,  it  adjudged  that  he 
had  not  properly  raised  on  the  record  the 
question,  raised  for  the  first  time  on  mo- 
lion  for  a  new  trial,  as  to  noncompliance 
with  its  provisions.     But,  manifestly,  this 
decision  presents  no  question  of  a  Federal 
nature.     A  ruling  to  the  effect  that  the  ac- 
cused shall  be  deemed  to  have  waived  com- 
pliance with  the  statute  if  the  record  does 
I78Jnot  show  that  he  •objected  at  the  time  to 
the  action  of  the  court  was  an  adjudication 
simply  of  a  question  of  criminal  practice 
and  local  law,  was  not  in  derogation  of  the 
substantial  right  recognized  by  the  statute, 
and  did  not  impair  the  constitutional  guar- 
anty that  no  state  shall  deprive  any  person 
of  liberty  without  due  process  of  law.     We 
cannot  perceive  that  such  a  decision  by  the 
highest  court  of  the  state  brings  the  case 
upon   this   point  within   the    14th   Amend- 
ment, even  if  it  should  be  assumed  that  the 
due     process    of     law    prescribed    by    that 
amendment  required  that  a  jury  in  a  felony 
case  should  be  placed  in  charge  of  an  officer 
especially  sworn  at  the  time  to  attend  and 
keep  them  together  until  they  returned  their 
verdict  or  were  discharged. 

We  adjudge  that  in  holding  that  the  rec- 
ord did  not  sufficiently  present  for  consid- 
eration the  question  now  raised,  the  state 
court,  even  if  it  erred  in  its  decision,  did 
not  infringe  any  right  secured  to  the  defend- 
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ant    by    the   Constitution   of    the   United 
States. 

2.  Another  question  which  counsel  for  the 
defendant  contends  is  raised  by  the  assign- 
ments of  error  relates  to  the  final  judgment 
of  the  criminal  court  of  Cook  county.  It 
was  adjudged  by  the  trial  court  that  the 
defendant  be  taken  to  the  penitentiary  of 
the  state,  at  Joliet,  and  delivered  to  its 
warden  or  keeper,  who  was  re<]uired  and 
commanded  to  "confine  him  in  said  peniten- 
tiary, in  safe  and  secure  custody,  from  and 
after  the  delivery  thereof,  until  diaoKarged 
by  the  9tate  board  of  pardons  as  authorvBed 
and  directed  by  law,  provided  s%mh  term  of 
imprisonment  in  said  penitentiary  shaU  not 
e^pceed  the  mawimum  term  for  the  crime  for 
which  the  said  defendant  teas  convicted  and 
sentenced," 

The  judgment  was  in  conformity  with  a 
statute  of  Illinois,  approved  April  2lBt, 
1899,  entitled  "An  Act  to  Revise  the  Law  in 
Relation  to  the  Sentence  and  Commitment 
of  Persons  Convicted  of  Crime,  and  Provid- 
ing for  a  System  of  Parole,"  etc  The  stat- 
ute is  sometimes  referred  to  as  the  indeter- 
minate sentence  act  of  Illinois,  and  as  its 
validity  under  the  Constitution  of  the 
United  States  is  assailed,  its  provisions 
must  be  examined. 

That  statute  provides  that  every  male 
person  over  twenty  years  of  age,  and  every 
female  person  over  eighteen  years  of  'age, [79] 
convicted  of  a  felony,  or  other  crime  pun- 
ishable by  imprisonment  in  the  penitenti- 
ary, except  treason,  murder,  rape,  and  kid- 
napping, shall  be  sentenced  to  the  peniten- 
tiary, the  court  imposing  the  sentence  to  fix 
its  limit  or  duration,  the  term  of  such  im- 
prisonment not  to  be  less  than  one  year,  nor 
exceeding  the  maximum  term  provided  by 
law  for  the  crime  of  which  the  prisoner  was 
convicted,  making  allowance  for  good  time, 
as  provided  by  law.     §  1. 

It  was  made  the  duty  of  each  board  of 
penitentiary  commissioners  to  adopt  such 
rules  concerning  prisoners  committed  to 
their  custody  as  would  prevent  them  from 
returning  to  criminal  courses,  best  secure 
their  self-support,  and  accomplish  their 
reformation.  To  that  end  it  provided  that, 
whenever  any  prisoner  was  received  into  the 
penitentiary  the  warden  should  cause  to  be 
entered  in  a  register  the  date  of  his  admis- 
sion, the  name,  nativity,  nationality,  wit!i 
such  other  facts  as  could  be  ascertained,  of 
parentage,  education,  occupation,  and  early 
social  influences,  as  seemed  to  indicate  the 
constitutional  and  acquired  defects  and 
tendencies  of  the  prisoner,  and,  based  upon 
these,  an  estimate  of  his  then  present  condi- 
tion, and  the  best  probable  plan  of  treat- 
ment. And  the  physician  of  the  peniten- 
tiary was  required  to  carefully  examine 
each  prisoner  when  received,  and  enter  in  a 
register  the  name,  nationality  or  race,  the 
weight,  stature,  and  family  history  of  each 
prisoner;  also  a  statement  of  the  condition 
of  the  heart,  lungs,  and  other  leading  or- 
gans, the  rate  of  the  pulse  and  respiration, 
and  the  measurement  of  the  chest  and  abdo- 
men, and  any  existing  disease  or  deformity, 
or  other  disability,  acquired  or  inherited. 
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Upon  the  warden's  register  was  to  be  en- 
tered from  time  to  time,  minutes  of  ob- 
served improvement  or  deterioration  of 
character,  and  notes  as  to  the  method  and 
treatment  employed;  also  all  alterations  af- 
fecting the  standing  or  situation  of  the 
prisoner,  and  any  subsequent  facts  or  per- 
sonal history,  brought  officially  to  his 
knowledge,  bearing  upon  the  question  of  the 
parole  or  final  release  of  the  prisoner;  and 
it  was  the  duty  of  the  warden,  or,  in  his  ab- 
sence, the  deputy  warden,  of  each  peniten- 
tiary to  attend  each  meeting  of  the  board 
of  pardons  held  at  the  penitentiary  of  which 
he  was  warden,  for  the  purpose  of  examin- 
[80]ing  prisoners  as  to  *their  fitness  for  parole. 
He  shall  advise  with  that  board  concerning 
each  case,  and  furnish  it  with  his  opinion, 
in  writing,  as  to  the  fitness  of  each  prisoner 
for  parole,  whose  case  the  board  considered. 
And  it  was  made  the  duty  of  every  public 
officer  to  whom  inquiry  was  addressed  by 
the  clerk  of  the  board  of  pardons  concerning 
any  prisoner,  to  give  the  board  all  informa- 
tion possessed  or  accessible  to  him,  which 
might  throw  light  upon  the  question  of  the 
fitness  of  the  prisoner  to  receive  the  benefits 
of  parole.     §  2. 

It  was  made  the  duty  of  the  judge  before 
whom  any  prisoner  was  convicted,  and  also 
the  state's  attorney  of  the  county  in  which 
he  was  convicted,  to  furnish  the  board  of 
penitentiary  commissioners  an  official  state- 
ment of  the  facts  and  circumstances  consti- 
tuting the  crime  whereof  the  prisoner  was 
convicted,  together  with  all  other  informa- 
tion accessible  to  them  in  regard  to  the  ca- 
reer of  the  prisoner  prior  to  the  time  of  the 
committal  of  the  crime  of  which  he  was  con- 
victed, relative  to  his  habits,  associates,  dis- 
position, and  reputation,  and  any  other 
facts  and  circumstances  tending  to  throw 
any  light  upon  the  question  as  to  whether 
such  prisoner  was  capable  of  again  becom- 
ing a  law-abiding  citizen.     §  3. 

Other  sections  of  the  statute  are  as  fol- 
lows: 

"4.  The  said  board  of  pardons  shall  have 
power  to  establish  rules  and  regulations  un- 
der which  prisoners  in  the  penitentiary  may 
be  allowed  to  go  upon  parole  outside  of  the 
penitentiary  building  and  inclosure:  Pro- 
videdf  That  no  prisoner  shall  be  released 
from  either  penitentiary  on  parole  until  the 
state  board  of  pardons  or  the  warden  of  said 
penitentiary  shall  have  made  arrangements, 
or  shall  have  satisfactory  evidence  that  ar- 
rangements have  been  made,  for  his  honora- 
ble and  useful  employment  while  upon  pa- 
role, in  some  suitable  occupation,  and  also 
for  a  proper  and  suitable  home,  free  from 
criminal  influences,  and  without  expense  to 
the  state:  And  provided  further,  That  all 
prisoners  so  released  upon  parole  shall,  at 
all  times  until  the  receipt  of  their  final  dis- 
charge, be  considered  in  the  legal  custody  of 
the  warden  of  the  penitentiary  from  which 
they  were  paroled,  and  shall,  during  the 
said  time,  be  considered  as  remaining  under 
conviction  for  the  crime  of  which  they  were 
[811*convictod  and  senteiicod.  and  subject  at  any 
time  to  be  taken  back  within  the  inclosure 
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of  said  penitentiary;  and  full  power  to  en- 
force such  rules  and  regulations,  and  to  re- 
take and  reimprison  any  inmate  so  upon  pa- 
role, is  hereby  conferred  upon  the  warden  of 
said  penitentiary,  whose  order  or  writ,  cer- 
tified by  the  clerk  of  said  penitentiary,  with 
the  seal  of  the  institution  attached,  and  di- 
rected to  all  sheriffs,  coroners,  constables, 
police  officers,  or  to  any  particular  person 
named  in  said  order  or  writ^  shall  be  suffi- 
cient warrant  for  the  officer  or  other  person 
named  therein,  to  authorize  said  officer  or 
person  to  arrest  and  deliver  to  the  warden 
of  said  penitentiary  the  body  of  the  condi- 
tionally released  or  paroled  prisoner  named 
in  said  writ,  and  it  is  hereby  made  the  duty 
of  all  sheriffs,  coroners,  constables,  police  of- 
ficers, or  other  persons  named  therein,  to 
execute  said  order  or  writ  the  same  as  any 
other  criminal  process.  In  case  any  pris- 
oner so  conditionally  released  or  paroled 
shall  flee  beyond  the  limit  of  the  state,  he 
may  be  returned,  pursuant  to  the  provisions 
of  the  law  of  this  state  relating  to  fugitives 
from  justice.  It  shall  be  the  duty  of  the 
warden,  immediately  upon  the  return  of  any 
conditionally  released  or  paroled  prisoner, 
to  make  report  of  the  same  to  the  state 
board  of  pardons,  giving  the  reasons  for  the 
return  of  said  paroled  prisoner:  Provided 
further,  That  the  state  board  of  pardons 
may,  in  its  discretion,  permit  any  prisoner 
to  temporarily  and  conditionally  depart 
from  such  penitentiary  on  parole  and  go  to 
some  county  in  the  state  named,  and  there 
remain  within  the  limits  of  the  county,  and 
not  to  depart  from  the  same  without  writ- 
ten authority  from  said  board,  for  such 
length  of  time  as  the  board  may  determine; 
and  upon  the  further  condition  that  such 
prisoner  shall,  during  the  time  of  his  pa- 
role, be  and  continuously  remain  a  law- 
abiding  citizen  of  industrious  and  temperate 
habits,  and  report  to  the  sheriff  of  the 
county  on  the  first  day  of  each  month,  giv- 
ing a  particular  account  of  his  conduct  dur- 
ing the  month;  and  it  shall  be  the  duty  of 
such  sheriff  to  investigate  such  report  and 
ascertain  what  has  been  the  habits  and  con- 
duct of  such  prisoner  during  the  time  cov- 
ered by  such  report,  and  to  transmit  such 
report,  upon  blanks  furnished  him  by  the 
warden  of  the  penitentiary,  to  said  warden, 
within  five  days  after  tlie  receipt  of  *BUch[88] 
prisoner's  report,  adding  to  such  report  the 
sheriff's  statement  as  to  the  truth  of  the  re- 
port so  made  to  him  by  the  prisoner.  It 
shall  also  be  the  duty  of  such  sheriff  to  keep 
secret  the  fact  that  such  prisoner  is  a  pa- 
roled prisoner,  and  in  no  case  divulge  such 
fact  to  any  person  or  persons,  so  long  as 
said  prisoner  obeys  the  terms  and  conditions 
of  his  parole. 

**5.  Upon  the  granting  of  a  parole  to  any 
prisoner  the  warden  shall  provide  him  with 
suitable  clothing,  $10  in  money,  which  may 
be  paid  him  in  instalments  at  the  discretion 
of  the  warden,  and  shall  procure  transpor- 
tation for  him  to  the  place  of  his  employ- 
ment, or  to  the  county  seat  of  the  county 
to  which  he  is  paroled. 

"6.  It  shall  be  the  duty  of  the  warden  to 
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ktrp  in  commutiication,  na  far  aa  poaaibU  aUtuU  ia  in  aonliict  with  tlie  provisions  of 

■itii  all  ^risonars  who  are  on  parole  fron  the  state  CoUHtitution  to  which  reference  is 

tlie  pcniU^ntlarj  of  which  he  is  the  warden  here  made.     We  may,  however,  in  pasaing, 

also  with  their  employ ers ;  and  when,  in  hii  otoerre   that  a  simitar   statute,   previously 

opinion,   anv  prisoner,  who  haa  aerved  nol  enacted,  waa  upheld  hy  the  supreme  court  of 

less  than  six  months  of  hia  parole  accept  Illinois,     George  r.  People,   187  111.  447,  47 

aWv,  haa  given  auch  evidence  aa  ia  deemec  N.  E.  741.     It  ia  only  necesaary  now  to  aay 

reliable   and   trustworthy   that   he   will   re  that,  even  if  the  statute  in  question  were 

main  at  liberty  without  violating  the  law  nhnoaioua   to   the   objection   now   urged   by 

and  that  hia  final  release  is  not  incompati  plamtiff  in  error,  it  would  not  follow  that 

ble  with  the  welfare  of  aociety,  the  warder  ^hia  court  would  review  a  judginent  of  the 

shall  make  cerUlicaU  to  that  ellect  to  tin  >"! f"'  "»"'  of  the  sUte,  whTcb  expressly 

state   board   of  pardona ;    and   whenever   it  "^  by  neccsshry  implication  austained  it  as 

shall  be  made  to  appear  to  the  state  board  conBtitutional.    A  local  statute  investing  a 

of   pardona   from    the   warden's    report,   or  oolleetlon  of  persona  not  of  the  judicial  de- 

froiS  other  sources,  that  any  prisoner  ha.  P'r'nieM.  witli  powers  that  are  judicial,  and 

faithfully  served  the  term  of  his  parole,  and  authorizing  them  to  everciae  the  pardoning 

the  board  shall  be  of  the  opinion  that  sucl  I"?""  "■'>;«''  alone  belongs  to  the  governor 

prisoner  can  safely  be  trusted  to  he  at  lib  "'  ''''""'■  P™""  ".°„''Ti'°J.  ","''"  .55*,.. 

bty,  and  that  his  final  release  will  not  be  qomlitulinn  of    the    •United  States.    .The[M 

incompatible   with    the   welfare   of   aociety,  '*S^X  *°.  fllf  "!"*  V'oeces  of  law  prescribed 

Its  sidle  SoorJ  of  pardons  .loll  taoe  lie  f^  ">•  '■"■'•  Amendment  would  not  he  In- 

poicer   (o  cause   (o   be  cnrered  of  reoord  i«  (""B?^  \'  '?«».'  ,^'i'.*"**  "'  *V^  character. 

5.  oliee  on  order  dieeh„r,l,,  siich  prisoner  \Y'',",''"  ">«  legislative,  execuUve,  and  ju- 

/or,  or  on  nccounl  of,  hi.  connicMon,  lohiet  '''I"'  P;?™  f  '  j""  "'"  '  >"  k'P'  'Ito- 

asid  order,  tshen  opprored  by  fhe  ffooernor,  B****"    distinct   and    separate,    or    whether 

aHoU    opem.e   n.   i   compiele   di.cl.or,e   o(  persons  or  collectiona  of  persons  belonging 

tacit  prfaoner,  in  the  nature  of  a  rcfcnse  or  '"  ,»»■=  department  may    in  respect  to  some 

aommniofion  of  Me  eenlence,  to  lake  effeel  matters   exert  powera  which,  atrietly  speak- 

•ai«c*oicl,  upon  the  deliver,  of  o  cerliAod  '»«■  t'^'V  '«  "?"".'  department  of  gov- 

eopv  tJiercof  ibHie  prisoner  ,'und  the  olerk  "nnient    is   for   the   determination   of   the 

of  lie  court  In  uiiHel  He  prisoner  ■«..  eois-  I"'"',    *"''   >1«  determination  one  way  or 

Sued  .hall,  upon  pre.enlolion  of  mch  cer-  "•  "'l"'  f?""''  >«,  ■"  •""»»'  !",  ""  ">• 

lifled  cops,  cnlcr  He  j.dsmcnl  of  euei  con-  !"■.;?.  wbethcr  the  due  proceaa  of  law  pre- 

iJillon   ;n.l,ficd   ond  relen.ed,   pLr»o»l   lo  """"J  J"?   '■'S,   "";  Amendment   has  been 

said  order.     It  is  hereby  made  the  duty  of  ™P«"»a  '7  'he  state  or  ita  repreaentative. 

mine  clerk  of  the  board  if  pardon,  to  -sond  •*'"    1"""SJ;"''    "atter.   involving   life 

.ritien  notice  cl  the  fact  to  the  wanlen  of  f'l'l'tn,.    »When  we  speak."  '"id  Stoij. 

He    penitentiary    of    the    proper    district,  "'  ,■  "eparalion  of  the  three  great  dejiart, 

wbenSer  any  prisoner  on  f.rSe  is  flnsll^  »'""  «'  go.vernmcnt    and   maintain   that 

released    by   .aid    board."    ill.    Lawa    18>ll,  hat  separation   l.   indi.pen.able   to   public 

f  HI  liberty,  we  are  to  understand  thi.  maxim 

In'thi.  connection  we  are  referred  to  ar-  I'  »  ''"'."Ji, "•""•■    ,">  J°'."Tt, "  'a 

Hcl,  .1  of  the  Conetitulion  of  Illinoi.,  divid-  »™   ''"'.  «1"'   ""JJ"   '"?'  ''""y  ft 

Ing  the  power,  of  government  inu!  three  ""«»  *"""«.  •"''  I"!"  no  common  link 

disUnct  department..— legislaUve,  executive,  ?'  ""i."""  ".?'  1?P;."'';T'  ""  °^  "J"' 

judicial.-ind  providing  that  "nc;  person  oi  *«  <^<'":"  'f' .■';»''"■'  '''•"■    Tb- /"» 

iollection  of  persons  hJing  one  of  these  de-  """'"e  ■".   •t''  'h«   whole   power   of  one 

nartments  shall  exercise  aJy  power  properly  'f."i?.'    departments    should    not    be   ex- 

Cenging  to  either  of  the  itCers,  eJeeft  aa  "?""'  '?  ">«  ••»«  hands  which  possess  the 

herdSaf&r    expressly    directed    or    pemil-  "bo  .  power  of  either  of  the  other  d.part- 

t«li"  10  I  I  ofartlil.  Oof  the  same  Con-  '•^^^  and  that  such  exercise  of  the  whole 

elitution,  providing  that  "the  judicial  pow-  J?,"  1  ■"""•'tio  t  ""r  »'',      S.h*    T   M?" 

na,  except  aa  In   this  article  ia  otherwiae  J'"!'""';,,   ,^'5''a   "T      ,""'   ■'';     "'' 

provided,   shall   be   vested   in    one   supreme  *.?:^'".=      Indeed,  there  1.  not  a  aingle  con- 

Jmrt,  eireuit  court.,  county  court.,  iJstiees  l"'""™  '<  '''  ','•'•  ''  ""  Dnion,  which 

«I  the  peace,  police  isgiatrat..,  and  In  auch  ^  ""'  P'-ni""?  embrace  .omsjcknowl- 

eourU  ^  maf  be  created  by  law  in  and  for  *nient  o!   the   maxim,   and   at  the   aame 

dlie.  and  Incorporated  lowi.i"  and  to  |  13  "'  "~  "I"'"™  •'  P™'"  instituting 

SwVr'^alf-bf ritlo'v'el'r'^f  rstg  "^^."o'JlSi'oV^i.t'L'it  of ,  1«  eon. 

If  w,  do  not  misappr.bsnd  the  position  '"   "P°,"  .'Tdl.'.',' .°.',„"'"7       '',  '""" 

ol  counael,  it  is  that  the  indeterminkte  sen  'Ti?  °,'      '"  .S   .„  on..,?™   .^t]!  S 

tence  net  of  UM  is  incnsisteot  with  the  ",S"''  ''I""  l^ J  ,,  ramS™,, 

a                  .  .           ,  .,       .   .     ~       iuo  prooepa  clause  or  the  ]4tn  Amenilment. 

,bovc  provLwnB  of  tbe  sUte  Cn^tilutLon,  3 /The   renaining   cont^nUon   of   the   de- 

ia  that  It  confers  judical  powers   upon   a  ^nj^nt  is  that,  unler  the  circumaUncea  dis- 

MllMtion  of  peraong  who  do  not  belong  to  .loscd  bv  the  record,  the  second  trial  of  the 

tlw  judicial  department,  and,  in  effect,  in-  .gge  pla'cM  him  twice  in  jeopardy,  wid  there- 

TMts  them  with  the  pardoning  power,  com-  ore  the  judpnent  should  be  reversed. 

Butted  by  the  Constitution  to  the  governor  Under  daU  of  September   Ut,   1899,  the 

«(  the  state,  .ollowing  order  was  made  of  record  in  the 

We  will  not  stop  to  consider  wlicther  the  case;    ''This  day  cone  the  aaid  People,  by 

187  U.S.  hi 
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[86]  'Charles  8.  Deneoi,  State's  Attorncy.aad  the 
said  defendant,  as  well  in  his  own  proper 
person  as  by  his  counsel,  also  comes;  and 
also  come  the  jurors  of  the  jury,  aforesaid; 
and  the  aforesaid  jury,  hearing  the  argu 
mcnts  of  counsel  and  instructions  of  the 
court,  retire  in  charge  of  sworn  officers  to 
consider  of  their  verdict."  And  under  date  of 
September  2d,  this  order  appears :  This  day 
come  the  said  People,  by  Charles  S.  Deneen, 
State's  Attorney,  and  the  defendant,  as  well 
in  his  own  proper  person  as  by  his  counsel, 
also  comes,  iuad  also  come  the  jurors  of 
the  jury  aforesaid,  beinff  now  returned  into 
court,  and,  being  unable  to  agree  upon  a 
verdict,  are  thereupon,  by  order  of  thi$ 
court,  discharged  from  further  oomideration 
of  this  cauee" 

It  seems  to  be  undisputed  that  the  case 
was  submitted  to  the  jury  at  4  o'clock  in 
the  afternoon,  and  that  the  jury,  having 
retired  to  consider  of  their  yeroict,  were 
kept  together  until  9  o'clock  and  thirty 
minutes  in  the  morning  of  the  succeeding 
day,  when  they  were  finally  discharged  from 
any  further  consideration  of  the  case. 

The  contention  is  that,  notwithstanding 
the  recital  in  the  record  that  the  jury  were 
discharged  by  the  court  because  they  were 
unable  to  agree  upon  a  verdict,  such  dis- 
charge was  without  moral  or  physical  neces- 
sity, and  operated  as  an  acquittal  of  the  de- 
fendant. 

Upon  the  face  of  the  question  under  ex- 
amination the  inouiry  might  arise  whether 
the  due  process  ot  law  required  by  the  14th 
Amendment  protects  one  accused  of  crime 
from  being  put  twice  in  jeopardy  of  life  or 
limb.  In  other  words,  is  the  right  not  to  be 
put  twice  in  jeopardy  of  life  or  limb  for- 
bidden by  the  14th  Amendment;  or,  so  far 
as  the  Constitution  of  the  United  States  is 
concerned,  is  ic  forbidden  only  by  the  5th 
Amendment,  which,  prior  to  the  adoption 
of  the  14th  Amendment,  had  been  held  as 
restricting  only  the  powers  of  Uie  national 
government  and  its  agencies? 

We  pass  this  important  question  without 
any  consideration  of  it  upon  its  merits,  and 
content  ourselves  with  referring  to  the  de- 
cision of  this  court  in  United  Statee  v. 
PercM,  9  Wb<  i\t.  570,  6  L.  ed.  165.  That  was 
a  capital  case,  in  which,  without  the  con- 
sent of  the  prisoner  or  of  the  attorney  of  the 
W8]United  States,  the  jury,  *being  una])Ip  to 
aeree,  were  discharged  by  the  court  irom 
giving  any  verdict.  This  court,  speaking  by 
Mr.  Justice  Story,  said;  "We  are  of  opin- 
ion that  the  facts  constitute  no  legal  bar  to 
a  future  trial.  The  prisoner  has  not  been 
convicted  or  acquitted,  and  may  again  be 
put  upon  his  defense.  We  think  that  in  all 
cases  of  this  nature  the  law  has  invested 
courts  of  justice  with  the  authority  to  dis- 
charge a  jury  from  giving  any  verdict, 
whenever,  in  their  opinion,  taking  all  the 
drcumstances  into  consideration,  there  is  a 
manifest  necessity  for  the  act»  or  the  ends  of 
public  justice  would  otherwise  be  defeated. 
They  are  to  exercise  a  sound  discretion  on 
the  subject ;  and  it  is  impossible  to  define  all 
the  circumstances  whieh  would  render  it 
SB 
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proper  to  interfere.  Tb  be  sure,  the  power 
ought  to  be  used  with  the  greatest  caution, 
under  nrffent  drcumstances,  and  for  verj 
plain  and  obvious  causes;  and,  in  capital 
cases  espedally,  courts  should  be  extremely 
careful  how  th^y  interfere  with  any  of  the 
chances  of  life  in  favor  of  the  prisoner. 
But,  after  all,  th^y  have  the  right  to  order 
the  discharge;  and  the  security  which  the 
public  have  for  the  faithful,  sound,  and  con- 
scientious exerdse  of  this  discretion  rests 
in  this,  as  in  other  cases,  upon  the  responsi- 
bility of  the  judges,  under  thdr  oaths  of 
office.  We  are  aware  that  there  is  some  di- 
versity of  opinion  and  practice  on  this  sub- 
ject in  the  American  courts;  but,  after 
weighing  the  question  with  due  delilicration, 
wo  are  of  opinion  that  such  a  discharge  con- 
stitutes no  bar  to  further  proceedings,  and 
?:ive8  no  right  of  exemption  to  the  prisoner 
rom  being  again  put  upon  trial."  If  the 
due  process  of  law  required  by  the  14tk 
Amendment  embraces  the  guaranty  that  no 
person  shall  be  put  twice  in  jeopardy  of  life 
or  limb, — ^upon  which  question  we  need  not 
now  express  an  opinion, — ^what  was  said  in 
United  Statee  v.  Pereg  is  applicable  to  this 
case  upon  the  present  writ  of  error,  and  it 
adverse  to  the  contention  of  the  accused  that 
he  was  put  twice  in  jeopardv. 

The  principles  settled  in  United  8tate9  ▼. 
Pereg,  we  may  remark,  were  reaffirmed  in 
Ew  parte  Lange,  18  Wall.  175,  21  L.  ed. 
878;  Bimmone  v.  United  Statee,  142  U.  & 

148,  35  L.  ed.  968,  12  Sup.  Ct.  Rep.  171; 
Logan  v.  United  Statee,  144  U.  S.  Z63,  86 
L.  ed.  429,  12  Sup.  Ct.  Rep.  617;  Thompeom 
V.  United  States,  155  U.  S.  274,  39  L.  ed. 

149,  16  Sup.  Ct  Rep.  73. 

*The  conclusion  is  that  the  judgment  of(81 
the  Supreme  Court  of  Illinois  did  not  deny  to 
the  plaintiff  in  error  any  right  secured  try 
the  Constitution  of  the  United  Stetes,  and 
ie  therefore  affirmed. 


STATE  OP  IOWA,  Plff.  in  Brr^ 

V, 

EDWIN  0.  ROOD  et  al 

(Bee  8.  C.  Reporter's  ed.  8T-4M.) 

Error  to  state  eouri  —  Federal  quesfiom» 

1.  A  dedslon  of  a  state  coart  adverse  to  the 
claim  of  title  to  land  set  up  by  a  state  bf 
virtue  of  its  right  of  sovereignty  over 
the  beds  of  lakes  meandered  by  the 
United  States  government  presents  no 
Federal  qnestfon  which  will  sustain  a 
writ  of  error  from  the  Supreme  Court 
of  the  United  Statea  as  snch  sovereignty 
rests  upon  no  Federal  statute  or  provision 
of  the  Federal  Constltntlon,  but  upon  ge»* 
eral  principles  ot  the  common  law,  wht^ 
long  antedated  the  Constltntlon. 

2.  The  action  of  snrveyors  for  the  Federal 


Nora. — On  writs  of  error  from  United  Siaiee 
Supreme  Court  to  state  cowrts — see  notes  to 
Hamblln  v.  Western  Land  Co.  87  U  ed.  U.  8. 
267 ;  KIpley  v.  nilnols  em  reL  Akin,  42  L.  ed. 
U.  8.  008;  and  Re  Bachanan,  80  L.  ed.  U.  8. 
aaa. 

187  V.  a. 


im  Iowa  v.  Rood.  88-00 

government,  in  segregating  and  setting  apart        Thereupon  the  state  of  Iowa  filed  a  peti- 

a  lake  by  meander  lines  from  the  public  land,  tion  of  intervention,  alle.rinff  that  the  land 

«.  <.f^«.*P^/Tj  n   """^^l  ^""7^1  the  Com-  in  question  was  a  part  of  the  bed  of  Owl 

mlssloner  of  the  General  Land  OfBce,  Is  not  i„u!*  „„  .  a: a  -.  *  *'4    4  *.     r^i 

luch  an  adjudication  by  the  Federal  govern-  ^^  *"4  did  not  coii^t  tute  any  part  of  the 

ment,  by  Its  authorized  officers  and  agents.  ^*^"  which   tlie   United   stales  government 

that  svch  lake  is  the  property  of  the  state,  was  authorized  or  euipoworod  to  sell.    ♦That [89] 

and  not  a  part  of  the  public  domain,  that  the  state  was  duly  adniitled  into  the  Union 

a  denial  by  a  state  court  of  the  state's  claim  in  1846,  and,  as  a  sovereign  state,  became 

of  title  to  the  bed  of  such  lake  can  be  re-  the  owner  of  all  the  lakes  within  its  bor- 

viewed  in  the  Supreme  Court  of  the  United  ders,  subject  to  the  right  of  the  public  to 

use  the  same,  and  that  the  title  to  the  soil 

rjj^  9 1  was  in   the   state.     That   in   surveying  the 

*•      *    '^  public    lands  adjoining  the    lake  the    same 

i        ^  rk  *  X       II    It:    *n/io      n     -j  j  v  ^^^  meandercil,  and  the  land  up  to  the  me- 

Argued  October  U,  15,  1902     Decided  No-  ander  lines  sold  by  the  United  States  to  dif- 

vember  11,  1J02.  ferent  persons,  and  after  such  survey  and 

Ivr  r»T>i>riT>  *     4.u     o  r.     _*     *  41.  ^^^  ^^®  United  states  liad  no  right,  title,  or 

N  ERROR  to  the  Supreme  Court  of  the  interest  in  any  part  of  the  lake  bed,  ind 

SUte  of  Iowa  to  review  a  judgment  ai-  tj^^^  ^1,^  same  had  passt.l  to  the  state  upon 

firming  a  judgment  of  the  District  Court  of  j^s  admission  to  the  Union.  ^ 

Humboldt  County  which  dismissed  a  peti-        ^he    petition    denied    that    the    land    de- 

tion  of  mtcrvention  on  behalf  of  the  state  geribed  was  within  the  swamp  land  grant. 

of  Iowa  setting  up  title  to  the  bed  of  a  lake  „„j   „,,«,..«,i   n.„*  *u^    .  *.     e  *i        1  •   .Vr 

-.^j      jui  u-c^j       1  J.  ^nd  averred   that  the  act  of  the  olaiiili  Ms 

meandered  by  the  Federal  government.  ^„j  n»«;*  ,,«.,  1  ..    :«    1  *i     *     ,  ,  , 

On  motion  to  dismiss.    Difniissed.  »"^     i^Xi^t  nT  "1h         /      "^       "  T*"'.  ',"'''" 

See  same  case  below,  109  Iowa.  5,  79  N.  ""Ih.lZ^f     1^  ct  V)        "''"  "nl-""  nl. 
^    4^Q                             '                   *     *  VVnerefore     the    state     piaye<l     a    decree 

against     both     plaiiitifTs    and     drfoudants. 

Statement  by  Mr.  Justice  Browni  qyieting  its  title  to  the  land   and  for  a  writ 

[88]    ♦This  was  a  controversy  over  about  800  f  P'^^session   remoxing  botli  j.ai ties  there 

acres  of  land  lying  in  the  bed  of  what  is  '^^V  ^  i  ww  i  .1 
known  as  Owl  lake,  in  Humboldt  county,  Defendants  \yallare  and  olliers  suhso- 
lowa.  The  original  plaintiffs,  the  appel-  J^f^^  amended  their  answer  to  the  elFect 
lees  in  this  case,  claimed  under  the  act  of  ^^at  the  lands  were  iinsurveyedhm.ls  sub- 
Congress  of  September  28,  1850,  commonly  J^',^  ^^^  f'^'l  \  seltiers  and  that  defend- 
known  as  the  swamp  land  grant.  Defend-  ^°ff,  ^^  ^""^^'^  ^^^^  ^'\"'''  as  hoim-stoad... 
anU'  position  was  that  the  lands  were  un-  ^"'  ^  houses  therec.n,  and  occupied  the  same 
surveywl    lands   belonging   to   the    national  f'  I'omes.     Ihat,  at  the  date  ot  tlie  swamp 

government,  subject  to  entry  under  the  1^"^  Ji^^'  Vi%  ?•  i^'^'it  ^'^Xfr^^  \^  ^''''^'^ 
homestead  and  pre-emption  laws,  under  from  6  to  lo  fe^  in  depth,  wi  h  well  .lehued 
which  they  had  made  entry.  The  state  of  «^o><^«  and  high  banks  upon  the  south  and 
Iowa  intervened  and  claimed  to  own  the  fast  ^^des  and  nayigablr  by  ordinary  steam- 
land  in  virtue  of  its  right  of  sovereignty  ^^^^'-  ^^'^^  ^^'^  ^')]'^^  'Jf'"^  "^^'T  ^^vami)y. 
aver  the  beds  of  all  lakes  meandered  by  the  ^""^  T''^'  '^"'"^  a  '  Y  '''T^''''t  ''^  ,^^'^ 
general  government.  ^r"^^  \«  ^^'^"^P  .^"^,  ovcrllowed  lands.  And 
The  suit  was  originally  instituted  by  a  that  whatex^er  rights  plamturs  miuht  have 
petition  in  equity  filed  in  the  district  court  »"  tne  land  were  junior  and  infenor  to 
of  Humboldt  county  by  Edwin  O.  Rood  and  ^''^^,«  of  defendants.  ^  ,  ,  . 
others  against  George  A.  Wallace  and  oth-  .  Pl^/ntiffs  thereupon  amended  their  peti- 
ers,  founded  upon  allegations:  (1)  That  ^>^"  ^l  averring  that  since  the  conimcnce- 
the  lands  were  conveyed  to  the  state  under  nient  of  thesuit  the  lauds  had  been  patrntid 
the  swamp  land  act  of  September  28,  1850,  ^o  the  state  under  the  swamp  land  act  of 
and  thence  by  intermediate  conveyances  to  ^^^^\  «"<!  answered  the  petition  of  the  in- 
the  plaintiff;  (2)  that  at  the  date  of  this  tervencrs,  alleging  tliat  by  the  proper  olTir.  r 
act  the  lands  were  in  fact  swamp  and  over-  of  the  government  the  character,  quality, 
flowed  lands,  and  continued  to  be,  until  «"<!  condition  of  said  hnuls  were  duly  adju 
Vearsona,  plaintiffs*  grantor,  received  the  dicated  in  the  manner  i)r()vidL«d  by  law,  and 
title,  marshy  and  unfit  for  cultivation  with-  that  the  title  of  the  United  States  passed 
out  artificial  drainage.  That  in  1884  Pear-  through  certain  patents  mentioned  in 
aoM  began  to  reclaim  the  land  by  ditches,  amendments  to  plaintiffs'  petition,  and  fi- 
building  fences  around  it,  and  for  several  nally  inured  to  the  benefit  of  the  plaintiffs, 
Jttjrs  used  and  occupied  it  for  pasturage,  *and  that  said  |)ati'nts  have  never  been  set[©0] 
\nd  spent  a  large  amount  of  money  in  drain-  aside  nor  canceled. 

ing.  reclaiming  it,  and  making  it  fit  for  cul-  Testimony  was  taken  by  the  plaintiffs, 
tivation;  (3)  that  defendants  have  taken  and  a  decree  entered  dismissing  the  inter- 
possession,  and  built  a  cabin  upon  the  land,  veners'  petition,  and  quieting  the  title  in 
and  are  interfering  with  the  plaintiffs  in  this  and  several  other  cases  involving  the 
their  use  and  enjoyment  of  it.  same  facts,  in  the  plaintiffs.  On  an  appeal 
Wherefore  an  injunction  was  prayed.  taken  to  the  supreme  court  of  Iowa,  the 
A  demurrer  to  this  bill  was  overruled  and  judgment  of  the  district  court  was  con- 
in  answer  filed  in  general  denial  of  the  pe-  firmed.  Whereupon  the  state  sued  out  a 
tition.  writ  of  error  from  this  court. 
187  U.  8.  87 


SuPBKMz  CouiT  or  TKM  Ub]^b>  Sun 


Mr.   OkMlM  W.   MbUmi   wgatA  Uh  1M  U.  B.  SST,  40  L  ad.  4SS,  16  Bnp.  Ct 

«BiiM  and  flM  k  twlef  for  plaintiff  in  error:  Itop.  SS4;  flardfn  t.  Jordaw,  140  U.  8.  STl, 

Undar  the  deed  of  ceadon  from  Virginia,  3S  L.  ad.  4£8,  11  Sup.  Ct.  R«p.  808,  S3S; 

•D  far  ma  Tirginia  hjid  an?  claim  b)  tbe  ter  JTvHJkawMa  Watar  Potior  Co.  *.  Orean  Bam 

ritory  now  onbraced  within  the  boundariei  d  Jf.  Canal  Oo.   142  U.  a  254,  35   L.  •£ 

«f  tha  atata  of  Iowa,  and  ander  the  treatj  1004,    1£    Sun.   CL    Rep.    103;    Bhivtltf   r. 

«f    1803    between    the   nnlted    autea  and  fiofoUy.  162  U.  B.  1,  3S  L.  ad.  331,  14  Sup. 

Prance,  and  under  the  act  of  Confreae  ol  Ct.  Hqi.  S48;  Lovmdtt  v,  tfwnlin^foM,   ISI 

184e  adndttiiiK  Iowa  into  the  Union,  that  U.  8.  1,  S8  II  ad.  61G,  14  Sup.  Ct  Rep.  768. 

■t«ta  whan  It  McanM  one  of  the  atatea  ol  The  right  of  the  rtate  of  Iowa  to  theae 

the  Union  beoune  poaseeMd  of  every  right,  lake  heda  ia  not  daimeil  under  the  Conatl- 

advantage,  and  immunity  which  had  tliere-  tution  of  the  United  Statea.  nor  under  anj 

tofore  tMan  poaaeaaad  tqr  the  original  thir-  treaty   or    statute   of,   or   commtBsioa   held 

teen  stataa.  or   authority   exerciaed    under,   the   Unitad 

Pollard  V,  B^gan,  t  Bow.  212,  It  L.  ad.  Statat,  but  it*  right  ia  riaimed  to  be  a  part 

596.  and    parcel    of    the    state'e    inheruit    lov- 

Wheo  the  Revolution  tocA  place,  the  peo-  ereignty,  and,  aa  auch,  ia  an  indepeDdMit 

pla   of   each   state   became   themEelvea   bov-  right. 

•reign,  and  In  that  character  hold  the  ab-  Bkiveij/  t.  Bmolbg,  192  U.  S.  10,  S8  L.  ad. 

aolute   right  to  all   their   navigable  waten  837,  14  Sup.  Ct  Rep.  648. 

and  the  soils  under  them,  for  their  own  com-  Tlie   new  atatea  since   admitted   into  tlw 

mon   QM,  aubject  only  to  the  rights   since  Union   have   the   same    rights,   sovereign^, 

mrrendered  by  the  Constitution  to  the  gen-  and  Jurisdiction  in  that  behalf  aa  the  oiir- 

ami  government.  inal  atatea  poaaaaa  within   thdr   reapectiva 

Martin  v.  Waddett,  10  Pet  410,  10  I-  ad.  bordera. 
1012;  WitK«n  t.  Buolclty,  20  How.  02,  IS  Shively  *.  BmcOiy,  1G2  U.  S.  30,  SS  L.  ad. 
L.  ed.  810;  UeCrtady  r.  Virginia,  94  U.  8.  342,  14  Sap.  Ct  Rep.  1148. 
904,  24  L.  ed.  24S ;  Nnoport  d  0.  Bridge  lie  decision  of  the  supreme  eouri  of  Iow» 
Oo.  V.  United  Btatei,  lOS  U.  S.  401,  2fl  h.  waa  not  against,  hut  in  favor  of,  the  author- 
ed. 1150;  PennKglvania  v.  Wheeling  d  B.  ity  exerciaed  under  Uie  United  States  Thia 
Bridge  Co.  13  How.  616,  14  L.  ed.  24B;  Bhiv-  being  so,  tbia  court  has  no  jurisdiction  to 
«^  V.  Boiolhjf,  162  U.  B.  31,  38  L.  ed.  343,  review  it. 

14  Sup.  Ct  He^.  648 ;  Mann  r.  Taooma  hand  Jersey  City  i  B.  A.  Oo.  v.  Jf  or^on,  ISO 

Co.  163  U.  8.  ET3,  38  I.,  ed.  714,  14  8up.  Ot.  U.  8.  288,  40  L.  ad.  430,  16  Sup.  Ct  R«p. 

Rep.   920;   Mnmford  v.   Wttrdioell,   0  Wall.  270;   Bartlett  v.  Loekwood,  leo  U.  S.  3S7, 

436,  18  L.  ed.  761;  KtUght  v.  United  Statet  40  L.  ed.  4S&,  16  Sup.  Ct  Rep.  334;  WUt- 

iMod  A»o.  142  U.  B.  101,  36  L.  ed.  974,  12  ten  *.  Tomltnton,  100  U.  B.  231,  40  L.  ad. 

Sup.  Ct.  Rep.  268.  406,  16  Sup.  Ct  Rep.  297;  ifiesouri  v.  Jn. 

There  waa  drawn  in  question  In  this  cause  dn'ofto,   138  U.  S.  496,  34  L.  ed.   1012,  11 

a  claim  to  a  right  and  title  under  the  Con-  Sup.  Ct.  Rep.  385;  Commonioeolth  BotUi  t. 

atitntlon  and  ata,tutee  of  the  United  States,  Qii/^fh,  14  Pet.  66,  10  L.  ed.  3S2;  fulton  t. 

ud  nnder  aa  authority  exercised  \>j  the  Ififfee,  16  Pet  149,  10  L.  ed,  918;  Unttm 

United  Statea,  the  decision  whereof  by  the  '■  S'an'w.   12   How.  423,   13  L.   ed.   1060; 

■UU  court   U   against  the  right  and  Utle  K«M<»"  »■  Bryan,  24  How.   420.   16  L.  ed. 

-  -       ■  -  f  the  rtate  of  lowaT  "'>'  «!«•"  '-  ThomM.  4  Wall.  803,  18  L.  ad. 


The  Bankt  r.  Vew  York,  7  Wall.  16,  nib 


400. 


_~-    w-.„  v^i  «.  «i    n«-t  „t  -n    V  *v-t  The  Federal  question  must  have  been  da- 

<Jk  V,  WiU^,  12  W]n   087,1^  L.ed   460;  i^^^°;^eo'«'5?^ecyM  T ^y"^^ i"^^^ 

Zjltie  v.  Artonra.,  22  How^  193,  16  L.  ed,  „ppa„„t  that   a   wrong   decision   has  Wn 

SOO;  Dooley  v.  Smith,  13  Wall.  604.  20  L.  rendered;  but,  unless  the  decision  Is  agninst 

ad.  547 ;   Pennyimt  v.  Bo(o».  16  Wall.  380,  the  authority  exercised,  the  court  cannot  en- 

«ub  nom.  Seott  V.  Baton,  21  L.  ed.  72;  Mur-  tertain  juriadiction. 

dock  V.   Meniphit,  20  Wall.  690,  22  I.,   ed.  I^urdock  v.  Uemphit,  20  Wall.  690,  22  L. 

420.  „l.  420. 

Mr.    Robert    M.    Wrlsht    argued    the  Ihis  court  is  not  required  to  re-examlna 

cause   and   filed   a   brief  for  defendants  Id  the  Judgment  of  the  state  court  simply  ba- 

erro^:  cause  a  I'eJeral  question  may  have  been  da- 

The  question  of  ownership  of  the  beds  of  cided.     To  give  this   court   jurisdiction.   It 

non-navigable,   meandered   lakes  is  a   ques-  niiifit  appear  that  such  a  (juestion  was  nece» 

tlon    for    the    determination    ot    the    states  sarily  Involved  in  the  decision. 

wherein  the  said  lakes  are  situated.     It  is  a  Ifoore  v.  MiteiMaippi,  21  Wall.  036,  22  L. 

question  of  state   law,  and   is  to  be  deter-  cd.  653. 

mined  solely  by  such  law.  I(  the  record  shows  upon  its  face  that  k 

Eldridge  v.  Treievant,  100  U.  S.  452.  40  federal  question  waa  not  necessarily  in- 
L,  ed.  490,  16  Sup.  Ct  Rep,  346;  8t.  An-  volved.  this  court  will  not  go  outside  ot  it, 
thony  Falln  Water  Power  Co.  v.  St.  Paul  to  the  opinion  of  the  court  below,  or  else- 
Wafer  Comri.  108  U.  S,  349,  42  L,  ed,  497,  where,  to  ascerUln  whether  one  was  in  fact 
IS  Sup.  Ct  Rep.  167;  Jersey  City  d  B.  R.  decided. 
<?>>.  v.  Morgan,  100  U.  8.  288,  40  L.  ed.  430,  Ibid. 

it  Sup.  ct.  Rep.  270 ;  Barttetl  r.  Lookvood,  In  order  to  give  this  court  Jurisdiction  of 

*#  187U.  •. 
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I  writ  of  error  to  a  0Ute  6oart»  tl  mmt  ap- 
pear aSRvmaLtively,  not  only  that  a  Federal 
question  was  presented  for  decision  to  the 
higbent  court  of  the  state  having  jurisdic- 
tion, but  that  the  decision  of  the  Federal 
question  was  necessary  to  the  determination 
•I  the  case,  and  that  it  was  actually  decided, 
or  that  the  judgment,  as  rendered,  could 
Bot  have  been  given  without  deciding  it. 

Ih  8aus»ur9  ▼.  OaiUard,  127  U.  8.  216»  32 
L  ed.  125,  8  Sup.  Ct.  Rep.  1053;  Johnson 
f.  Hisk,  137  U.  S.  300,  34  L.  ed.  683,  11  Sup. 
Ct  Rep.  Ill;  New  Orleans  ▼.  New  Orleans 
Watertcorks  Co.  i42  U.  S.  70,  35  L^  ad.  043, 
12  Sup.  Ct.  Rep.  142. 

The  courts  of  the  United  States  will  adopt 
and  follow  the  decisions  of  the  highest  court 
of  the  state,  whether  founded  on  statutes 
or  not,  when  toe  same  have  become  rules 
of  property  within  the  state. 

Loumdes  ▼.  Buniingion,  153  U.  S.  10,  38 
L  ed.  610,  14  Sup.  Ct  Rep.  758 ;  Kauk<Htna 
Water  Fotccr  Co.  ▼.  Oreen  Bay  d  M.  Canal 
Co.  142  U.  S.  271,  35  L.  ed.  1010,  12  Sup. 
Ct  Rep.  173;  Buoher  v.  Cheshire  R.  Co. 
126  U.  8.  555,  SI  L.  ed.  705,  8  Sup.  Ct  Rep. 
174;  Gormley  ▼.  Clark,  134  U.  8.  348,  33 
L.  ed.  018,  10  Sup.  Ct  Rep.  554. 

Tbe  decision  of  the  state  court,  to  be  !•- 
fiswabls  hk  this  court  must  have  been 
tainst  the  righ^  title,  privilege,  or  immu- 
mj  claimed  to  depend  upon  the  treaty,  stat- 
vt%  or  authority  exercised. 

Baltimore  d  P.  R.  Co.  ▼.  Bopkins,  130  U. 
8.  223,  32  L.  ed.  013,  0  Sup.  Ct.  Rep.  503; 
VmUed  Biates  r.  Lynch,  137  U.  8.  285,  34 
L  ed.  702,  11  Sup.  Ct  Rep.  114;  Cook 
OoMnty  ▼.  Calumet  d  C.  Canal  d  Dock  Co. 
188  U.  &  653,  34  L.  ed.  1116,  11  Sup.  Ct 
Btp.  435. 

The  decision  of  the  state  court  was  not 
indnst  the  validity  of  the  authority  exer- 
flued  under  the  United  States. 

Millingar  v.  Bartupee,  6  WalL  258,  18  U 
•1  820. 

The  decision  was  not  against  any  title, 
right,  privilege,  or  immunity  specially  set 
up  or  claimed  by  plaintiff  in  error  under 
the  Constitution  or  any  treaty  or  statute  of, 
or  commission  held  or  authority  exercised 
onder,  the  United  States. 

Pollard  ▼.  Bagan,  3  How.  212,  11  L.  ed. 
M5. 

Mr.  Jolua  P.  DolllTer  also  argued  the 
Miise  for  defendants  in  error. 

Mr.  Justice  Browm  delivered  the  opin- 
loa  of  the  court: 

Motion  is  made  to  dismiss  this  ease  upon 
the  ground  that  no  Federal  question  is  in- 
volved; or  if  th«re  be  such  question,  that 
there  was  another  nonfederal  question,  the 
dsdsion  of  whidi  was  sufficient  to  sustain 
the  judgment,  irrespective  of  what  the  deci- 
sion of  the  supreme  court  may  have  been 
open  aucJi  Federal  question. 

1.  From  the  foregoing  abstract  of  the 
pleadings  it  will  be  seen  that  the  title  set 
Wf  bj  &a  state  rests  solely  upon  the  propo- 
sitioii  that  it  beeame  vested,  upon  its  admis- 
sion into  the  Uakni  under  the  act  of  Con- 
M7V.  a. 


gress  ol  December  28»  1846  (i  ft^Ai  at  Lb 
117,  chap.  1),  with  sovereignty  over  the 
beds  of  all  lakes  within  its  borders  by  the 
act  of  the  general  government  in  Oieander- 
ing  such  lakes,  and  excluding  from  its  sur- 
v^  of  public  lands  all  such  as  lay  beneath 
their  waters.  This  clearly  does  mJt  involve 
the  validity  of  any  treaty  or  statute  of  the 
United  States,  or  the  constitut'onality  of 
any  state  statute  or  authority,  so  that,  if 

J'urisdiction  exists  in  this  court  it  must  be 
y  reason  of  the  daim  of  a  titk,  right,  priv> 
ilege,  or  immunity  under  the  Constitution, 
or  an  authority  exercised  undar  the  United 
States,  the  ^decision  of  which  was  a^inst[9I] 
sudi  title,  right,  privilege,  nr  authority. 

The  real  question,  then,  is  whether  tlM 
sovereiffnty  of  the  state  ovei.*  the  beds  of  its 
inland  lakes  rests  upon  some  statute  or  pro- 
vision of  the  Constitution,  or  upon  general 
principles  of  the  conunoii  law  whi<m  long 
antedated  the  Constitution,  and  had  their 
origin  in  rights  conceded  to  the  Crown  cen- 
turies before  the  severance  of  our  relations 
with  the  mother  country.  If  the  latter, 
then  the  state  must  lock  to  the  decisions  of 
this  court,  recognizing  and  defining  such 
rights  and  determinin(;  how  far  th^  are  in- 
herited, first,  by  the  United  States  as  the 
successor  of  the  Crown,  and,  second,  by  the 
several  states  upon  their  admission  into  the 
Union.  This  would  not  involve  a  construc- 
tion of  the  Constitution,  nor  of  any  title  de- 
rived thereunder,  but  a  determination  of  the 
title  of  the  Crown  to  lands  beneath  the  beds 
of  inland  lakes,  and  of  the  respective  rights 
of  Uie  states  and  the  general  ^vemment  as 
successors  thereto. 

In  support  of  our  jurisdiction  the  state 
relies  ( 1 )  urion  article  3  of  the  treaty  with 
France  for  the  cession  of  Louisiana  (8  Stat, 
at  L.  200),  which  merely  provides  that  "the 
inhabitancs  of  the  ceded  territonr  shall  be 
incorporated  in  the  Union  of  the  United 
Statev  and  admitted  as  soon  as  possible,  ac- 
cording to  the  principles  of  the  Federal 
Constitution,  to  the  enjoyment  of  all  the 
rights,  advantages,  and  immunities  of  citi- 
zens of  the  United  States;"  (2)  the  provi- 
sion of  the  Constituticm,  art.  4,  S  3,  which 
merelv  declares,  with  certain  immaterial 
qualifications,  that  "new  states  may  be  ad- 
mitted l^  the  Congress  into  this  Union;** 
and  (3)  upon  the  act  of  Congress  of  1846, 
admitting  the  state  of  Iowa  into  the  Union, 
with  the  provision  that  it  should  be  admit- 
ted on  an  equal  footing  with  the  original 
states  in  all  respects  whatsoever. 

None  of  these  provisions  was  questioned 
by  the  supreme  court  of  Iowa  in  its  opinion, 
but  neither  of  them  has  even  a  remote  bear- 
ing upon  the  question  of  the  title  of  the 
state  to  the  land  beneath  its  lakes.  Indeed, 
the  argument  now  made  by  the  attorney 
general,  that  the  title  of  the  state  depends 
upon  ^e  construction  given  to  this  act  of 
Congress,  is  ouite  inconsistent  with  his  first 
assignment  oi  error  upon  the  merits,  *  which  [ 
charges  the  court  frith  error  "in  not  hold- 
ing that  the  beds  of  all  the  meandered  lakes 
and  streams  in  the  state  of  Iowa  belong  ta 
said  stala  in  trust  lor  the  pnhUe  bj  rirtM 


•f  ita  •0TcreIgnl7,  and  Out  thU  right  does  Ji«  Union  by  Uws  azprewad  in  Bimilmr  lui- 

mot  depend  upon  any  ael  of  Congreta  or  any  ruagc."    Tlu  writ  of  error  w«b  diamitMd, 

pranl   /rotn   lk«   United   SlalM."     In  other  thia  ok  ii  Goncliuire  «Lg»inst  the  existenea 

worde,  the  state  ia  put  in  the  dilemow  of  rf  a  Federal  quettion  in  the  c»m  under  con* 

iuiiting,  for  the  purpow  ot  luBtaiiuDi  the  lideration. 

Jttriidiction  ot  this  court,  that  tha  tlUe  of  2.  We  are  also  aaked  to  lustalu  the  Juri»- 

the  state  ia  dependent  upon  the  proper  eon-  iiction  ot  this  court  upmi  the  ^ound  that 

■tructioD  of  tbese  three  inatrumenta,  and,  for  Ae  action  ot  the  gorernment  surveyors  la 

the  purpose  ot  sustaining  its  case  upoii  the  tegregating  and  setting  apart  the   lake  la 
uenta,  denying  that  the  title  depend* 


a,  ana,  lor  ins  acuon  oi  ine  goTarnmenc  surveyors  n 

upoii  the  tegre^ting  and  setting  apart  the  lake  la 

ends  apoD  ]uestion  1^  meander  tinea  from  the  publie 

at  to  blow  land,  and  the  approval  of  such   aurver   bf 


sdthar  of  thatn.     This  ia  an  attempt  to  blow  land,  and  the  approval  of  such   aurv'n   t^ 

hot  and  cold  upon  the  sane  question.  Ihe  CommiaBionar  «f  the  General  Land  Of- 

The  mere  (act  that  the  plaintiff  in  ciTor  loe,  was  an  adjudication  by  the  government 

asserts  title  under  a  elansa  af  the  Conati-  if  the  United  States,  bj  ita  duly  autborixed 

tntion  or  an  act  of  Congress  ia  not  in  itself  ifficeri  and  agents,  that  the  lake  so  segre- 

Bufflcient,  unless  thm  he  at  least  a  plau-  j^ted  and  set  apart  was  the  property  of  tba 

aible    foundation  for  auch    claim.     A  party  itate  of  Iowa,  and  not  a  part  of  the  pubUe 

nay  aasart  a  right,  title,  privilege,  or  im-  iomain. 

munity  without  even  color  for  such  aaaer-       We  do  not  k>  Interprrt  the  action  of  thesa 

Uon,  and  If  that  were  alone  sufficient  to  give  officers.    Ttu^  nndoubtedly  did  survey  the 

this  court  jurisdiction,  a  vast  number  of  lands  adioining  this  lake  and  meander  tlio 

eases  mi^t  be  brought  here  limpl;  (or  da-  lake  itnelf,  but  thcjy  determined  nothing  •■ 

hff  or  speculative  advantage.     Neia  Orloooa  to  the  title  ot  the  land  beneath  its  waters,— 

WalsruorJbi    Co.  v.  Louwtona,  18S    U.    S.  a  determination    which  would    ha*«    been 

S36,  4S  L.  ed.  030,  22  Sup.  Ct.  Bep.  SBl.  wholly   beyond   their   powers;    but   rimply 

It  is  equally  clear  that  the  mere  tact  that  omitted  those  lands  from  the  aurrey,  aM 

an  act  of  Oongress  or  a  patent  of  th«  United  left    their    title  to    ha    subsequently  deter- 

BtatM  appears  In  a  chain  of  title  does  not  mined  either  by  state  or  ecmgreasioiial  action, 

•enstitute  auch  a  right,  title,  or  immunity  It  was  obviously  beyond  the  powers  of  a  gov- 

as  gives  the  Federal  court  jurisdiction,  nn-  emment  surveyor,  or  of  the  lAnd  Office,  ta 

Isss  such  titla  involve*  the  conBtruetion  of  determine  the  title  to  these  lands,  or  to  ad- 

tha  act,  or  the  detcrmiaation  of  the  rights  judicate  any  thing  whatever  upon  the  subject. 
«C  Uw  par^  nodar  it.    D«  Lamar'*  Nevada        Had   tbe   deciaion  of  the   supreme   court 

ffoU  JKa.  Oo.  ▼.  IfMbitt,  m  V.  6.  628,  M  been  adverse  to  the  ■plalntiffi,  who  ctaim^[»4} 

L  ad.  tTS,  CO  Sup.  Ct  Bep.  TIS.  title  under  the  swamp  land  act,  it  is  poa- 

Tha  eaa*  at  SfV  Orleana  v.  D»  Armat,  9  slble  that  a  vnit  of  error  might  have  lain 

Fat  t24,  •  L.  ad.  109,  Is  directly  In  point  ttom    this  court,  but  we    have    frequently 

Plaintiffs  claimed  a  parcel  of  land  in  the  ''"'''  *'^**-  *"  •'"Uin  such  writ,  tbe  decisioa 

Mr  of    Naw  Orleans    by  incomplete    title  muat  be  ad»erse  to  a  riBht  claimed  under  an 

b^  the  Spanish  government,  which  was,  f^^  ?I  ^"K"?^"'> 'J*,*  "TJ."!.,*' 5"  ?"" 

howaver,  ooiflrmed   under   the  law.  of  the  "">"'?    K«°^     ^J,  **■(    United     Stat«^ 

Dnitwl  States,  and   a   patent  iasuad   there-  S'**' *■  Baldtnn,  187  U.  B.  81,  ante,  78,  U 

(or.    Tha  city  claimed  tlie  land  a*  a  part  of  Sup  Ct  Hep.  p.  1 
a  quay  dedicated  to  the  city  In  the  original       ^^  *^"*  '4  •"" 
plan  of  the  town,  and  therefore  not  grant- 
able   by    the   King.     The    atste  court   gave 
Judgment  for  the  plaintiffs,  which  was  af- 
rmed  hy  the  supreme  court,  and  the  city 
sued  out  a  writ  of  error.    The  court  held, 
through  Chief  Justice  Marshall,  that  to  sua-  <- 

|M]tain  'ito  jurisdiction  it  must  be  shown  that  J.  M.  MoANNULTY. 

.1 .  .,.1.  ...  _._  i_  .L .  _!. — pj^^  protected  by 

1  to  tbe   United  <>>•  B.  C  Baporter'a  (d.  H-lll.) 

States    (the  treaty  involved   in  this  case),  ...  .... 

or  by  some  act  of  Congress  applicable  to  Postal  law  —  ewlutwn  from  maUs-  fr»ii4. 
that  title.  It  was  held  that  the  3d  article  «*I«"'  $chemea  —  mind  eura  —  oonoh*. 
of  the  treaty,  above  quoted,  did  not  embraci  tivrnen  of  dectttON  of  Pottmvttr  Om- 
the  case,  and  that  the  act  of  Congress  ad-        'raU 

milting  Louiaiana  Into  the  Union,  which  is  „.„_.-.  ,  .        .  ,  ^,.  .  , 

tdantJral  in  Ihiufubik  with  the  act  admit-  '-  ^«  Postmaster  Oenaral  Is  not  Insttfled  la 
wanticai  in  '"ng"»ge  ""tn  "«  aci  anmii  prohibiting  tb«  delivery  of  letters  addressed 
ting  Iowa,  could  not  be  construed  to  give  ap  p„  ,  MrpSrstlon  which  aammea  to  heal  Mm. 
pellate  jurisdiction  to  thia  court  over  all  egg,  ihroufh  tbe  InflDettn  of  tbe  mind,  hf 
quectiona  of  title  between  cltiiens  of  Louis-  the  provistoos  of  n.  8.  Bev.  Stat,  i)  8039, 
iana;  that  tbe  case  involved  no  principle  ■1041.  and  tbe  act  of  Coniress  of  March  2, 
upon  which  this  court  could  Uke  jurisdic-  J899.  »  *  <28  B'"'-  "»  I*  »"■,"■'■  .""S- 
.."  ...  ,,  .  ,  .  ,,  .t  _  191).  wblcb  sathoriie  tba  retention  or  let* 
tion,  which  would  not  apply  to  all  the  con.  ,g^,  directed  to  any  person  ohtalnInK  mooer 
troverriea  reepectlng  titles  orlginnfmix  lie-  through  the  mslla  by  false  pretenu*  or 
tore  the  cession  of  Louisiana  to  tlir  United  promises,  as  the  effeetlveDMS  of  such  treat- 
States,  and  that  "it  would  also  Piimprehend  meat  la  a  mete  matter  of  opinion,  and  tb* 
all  eontroveralea  concerning  tiUcs  in  any  ol        Hoti.— A«   to  nomuMailt  Matter— sea  note 

the  new  sUtas,  since  th^  are  admitted  into  to  TImmoaa  v.  United  8Ut*K  M  C.  C.  A.  TV. 


UlU.  AuRaNAii  SoHMb  ov  M AasRio  Hbauhs  t.  UoAMraLTT. 

■titotM  an  onlT  lnt*ndid  ti 
Ittnal  fnad  Is  tact. 
1    Tlia     aettmlutloD     of     tb«     PoBtnuatai 
OtDcnl   tUt  Icttera  aMwiB  to  ■  MrtalB 

.to  pwclo*.   them   from   tnwtlBs  InJoBctln  ">  V^8  prwUctl  •cl«we  ol  hwliag,  and 

^lef  to  auch  corporation,  »Imm  bla  aetloa  1>»t  »  1"»8«  amount  of  thtir  buslneai  con- 

waa  not   anthortaad  bj   tha  aUtntaa  nodar  uata  of  treatment  07  letter  and  advice  to 

»Ucb  ba  aaaumad  to  acL  people  throughout  the  United  Btatea  and  for- 
eign eountxiea;  and  in  the  treatment  under 

[No.  27.]  Mud   oireunutancea,  ther   have  bnilt   up  a . 
larga  and  extcnalve  buaincM  in  the  nay  of 

Hbmitted  Januaiy  t$,  iWS.     Rulond  to  raoelpta  of  such  treatment,  reoeiTcd  through 

doefcet  for  oral  ar^Hment    fehtMfy    ti,  Uie  United  Btatea  mail,  b/  letter,  regiat^red 

I90t.     Arguod  (Mobar  IS,  18,  190t.    Dv-  piekage,    and   otherwiae,    in   the    nature    of 

eidai  VooomlMr  n,  ISOt.  ehecka,  drafta,  and  United  BUtea  moneya; 
Lhat  said  bnalneaa  baa  grown  to  auch  an  U- 

APPBAL  from   the   Circuit  Court  of  the  tent  that.  Immediate!;  and  for  a  long  tlma 

United  Btitaa  for  the  Weatern  Dlattlct  prior   to    the    grieranoea    hereinafter    eom- 

of  Ulaaouri  to  review  a  decrea  diamlaalng  plained  of,  the  receipta  through  the  United 

a  bill  to  enjoin  a  poatmasLer  from  earnring  5tat«a  maJla,  in  the  manner  aloreaald,  for 

(nt  an  order  of  the  Fofrtmaat«r  General  dl-  the  treatment  of  peraona    throughout    tlio 

raetlng  the  retention  of  lettera  addreaaed  to  United  Rtatea  and  foreign  oountrlai,   ba¥a 

a  eorp<»atiini.     Rooerted.  reached  and  areraged  about  from  |1,000  t* 

I9ee  aame  eaae  on  motion  for  temporary  (1,600  per  daj. 

Iijmetioii,  lOS  Fed.  IMS.  "And  tout  oratora  atate  that  aald  bnalneaa 
la  a  le^I  and  le^timate  buaineaa,  ocmdnctod 

Statement  bjr  Ur.  Juatioe  Paekha^i  according  to  buaineaa  and  legal  mathoda,  and 

nia  ia  an  appeal  onder  |  S  of  the  circuit  la  founded  largely,  and  almoat  axcluslvelr, 

«Mirt  of  appcala  aet  of  1S91,  to  review  di-  on  the  pbyaieal   and   practical  propoaiUon 

nrtlj  the  decree  of  the  circuit  court  of  the  that  the  mind  of  the  human  ram  ia  largely 

United  Btatea  for  the  weetem  diatrict  of  Mia-  reeponaible  (or  ita  ilta,  and  ia  a  pcrceptibla 

aanri,   diamiaaing  the  bill  of  complainanta  factor    in    the    treating,    curing,   benefltlnf, 

(tppellanta)    on   the    merita.     The  bill,    aa  and  remedjing  thereof. 

amended  bj  leave  of  the  court,  averred  in  "And  that  the  human  race  dote  poaaeaa 
nibatance  Uiat  the  compiainante  are,  the  one  the  innate  Dower,  through  proper  aerdM 
a  bnainesa  oorporation  incorporated  under  <>f  the  faculty  of  the  brain  and  mind,  to 
the  lawa  of  and  doing  buaineaa  in  the  atate  Largely  control  and  remedy  the  ilia  that  hu- 
ef  Hiaaouri,  and  the  other  a  reaidait  and  manitv  ii  heir  to,  'and  complainant*  diBeard[ST) 
dtiun  of  the  stata  of  Misaouri;  that  the  de-  and  eliminate  from  their  treatment  what  is 
Iwdant  waa,  at  the  time  of  the  filing  of  the  eommoiily  known  aa  divine  healing  and 
Ull  and  at  the  UmM  therdn  atated,  poatmaa-  Chriatian  science,  and  compiainante  are  coo- 
ts in  charge  of  the  United  States  poatofflce  "ned  to  practical  aeientiSe  treatmoit,  eman- 
ia  the  city  of  Nevada,  aUte  of  Misaouri,  and  atins;  from  the  source  aforesaid, 
a  resident  and  a  citizen  of  that  atate;  that  "Inat  for  a  long  time  previous  and  prior 
ss  such  postmaster  he  haa  the  czclusive  to  the  grievancea  hereinafter  mentioned,  aaid 
■anagement  of  the  postoffioe  in  the  city  ol  corporation  haa  been  sending  out  a  l^m 
Kevada,  and  of  the  receipt  and  distribution  amount  of  advertising  matter  through  the 
<f  mail  received  at  that  city  through  the  United  States  postoITlce  at  said  city  of  Ne- 
United  SUtes  mails.  vada,  and  that  all  of  lU  receipts,  by  checks. 

It  was  further  averred  that  the  American  drafta,  or  money  orders  aforesaid,  bare  been 
School  of  Magnetic  Healing  is  located  and  received  by  and  delivered  to  them  through 
has  ita  chief  office  and  place  of  buainma  at  the  United  Statea  poetofflce  at  the  city  of 
the  city  of  Nevada,  and  the  complainant  Nevada,  of  which  the  respondent  herein  baa 
Kelly  was  nt  the  time  of  the  filing  of  the  excluiive  charge  as  postmaster  sforeaaid, 
[M)bil]  and  at  all  the  datea  and  timea  'men-  and  had,  during  the  time  aforesaid,  been  ra- 
tioned therein  aecrcUry,  treaaurer,  and  gen-  ceivina  a  large  number  of  lettert  addressed 
eral  manager  of  the  corporation.  In  Novem-  to  said  institution  and  to  Its  office,  regard- 
hr,  1897,  he  located  at  Nevada,  and  engaged  'ng  its  treatment  and  manner  of  treatment, 
la  the  bttainoa  of  haling  diaeaaw  and  ail-  »nd  business  letters  pertaining  to,  and  in- 
menta  of  the  human  family,  and  the  buainesi  quiring  into,  the  manner  of  treatment. 
of  teaching  the  science  of  healing  of  bumaa  "That  all  such  mail,  lettera,  and  commu- 
ilU.  and  that  in  April,  1898,  he  procured  nioations  are  generally  addressed  and  di- 
Uie  incorporation  of  the  businesa  under  lh(  lected  to  the  Ami-ricsn  School  of  Magnetic 
UwB  of  the  aUte  of  Missouri,  under  th(  Healing  at  said  city,  and  that  in  many  casea 
name  of  the  American  School  of  Magnetif  i^ii  letters  are  and  may  be  addressed  to  said 
Healing,  and  among  the  atockbolders  of  tiit  J.  H.  Kelly,  secretary  or  treasurer  or  man- 
company  the  complainant  Kelly  was  une;  nger,  or  to  J.  H.-  Kelly,  Individually,  or  1« 
that  large  buildings  were  erected  for  suet  Prof.  J.  H.  Kelly,  or  to  J.  E.  Kelly  or  Prof, 
basiness,  and  large  amounta  expended  In  ad-  J.  H.  Kelly,  secretaiy,  treasurer,  or  mana- 
vertising  the  same.  The  bill  further  averred  ger  of  the  American  School  of  Magnetk 
as  follows  I  Healing. 
1ST  V.B.  %X 
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*nCkml  Mid  KellT  it  alio  reeeiTing^  and  lor 
a  iMRf  tiaia  pait  baa  been  reoeiTing,  latt«a 
aidreesed  to  hin  indiTidually  upon  eoeial 
■latten  from  friende  and  aoqnaintaneee,  and 
aonoeniiag  buaineei  not  pertaining  to  or  oon- 
Beftnd  witb  the  boeineu  bereinalter  etated. 

'That  prior  to  the  grievances  hereinafter 
mciitioiiea,  eaid  institute  was  reeeiiriqg  in 
the  waj  of  letters  addressed  to  it  or  to  its 
•ffloers  in  the  manner  aforesaid,  an  average 
of  about  the  sum  of  3,000  letters  per  day, 
and  eter  sinee  the  happeninc  of  tne  griev- 
aaees  hereinafter  mentioned  there  have  been 
aeenmulating  in  said  postoffioe  letters  be- 
longing to  TOUT  orator,  addressed  in  the  man- 
ner before  stated,  probably  to  the  total  num- 
ber of  25,000  letters. 

Thst  an  of  said  letters,  as  your  orators 
are  informed  and  believe,  are  duly  fltamped 
fM]and  ready  lor  ddivwy  to  them  but  *for  the 
aetion  of  tho  nostmaster  and  Postal  Depart- 
ment hereinafter  mentioned." 

It  was  then  averred  that  persons  who  were 
prompted  bjr  awumed  oompetitive  interfer- 
enee  with  their  business  oomplained  to  tha 
United  Statea  Postoffioe  Department  ai 
Washington  that  complainants  were  not  en- 
gaged in  legitimate  business,  and  therefore, 
OB  Iday  16,  1890,  the  Postoffioe  Department 
■ada  ttia  following  order: 

Postoffioe  Department, 
Washington,  D.  C,  liay  16,  1900. 

It  having  been  made  to  appear  to  the  Post- 
master General,  upon  evidence  satisfactory 
la  him,  that  the  American  School  of  MaK- 
■etie  Healing,  S.  A.  Weltmer,  president,  J. 
H.  Kelly,  secretary,  and  J.  A.  Kelly,  at  Ne- 
vada, Missouri,  are  engaged  in  conducting  a 
sobeme  or  device  for  obtaining  money 
through  Uie  mails  by  means  of  false  and 
fraudulent  pretenses,  representations,  and 
promises,  in  violation  of  the  act  of  Con- 
gress entitled  *'An  Act  to  Amend  Certain 
Sections  of  the  Revised  Statutes  Relating  to 
Lotteries,  and  for  Other  Purpoees,  Approved 
September  19,  1900." 

Now,  therefore,  by  authority  vested  in  him 

Sir  said  act  and  by  the  act  of  Congress  en- 
tied  "An  Act  for  the  Suppression  of  Lot- 
teiy  Traffic  through  International  and  In- 
terstate Commerce  and  the  Postal  Service, 
Subject  to  Uie  Jurisdiction  and  Laws  of  the 
United  SUtes,  Approved  March  2,  1895,"  the 
Poetmaster  General  hereby  forbids  you  to 
pay  any  postal  money  order  drawn  to  the 
order  of  said  eoncem  and  persons,  and  you 
are  hereby  directed  to  inform  the  remitter 
of  any  such  postal  money  order  that  payment 
thereof  has  been  forbidden,  and  that  the 
amount  thereof  will  be  returned  upon  the 
presentation  of  a  duplicate  money  order,  ap- 
plied for  and  obtained  under  the  regulations 
of  the  Department. 

And  you  are  hereby  iostmcted  to  return 
all  letters,  whether  registered  or  not,  and 
other  mail  matter  which  shall  arrive  at  your 
office  directed  to  the  said  concern  and  per- 
sons, to  the  postmasters  at  the  oiIkch  at 
whieh  they  were  originally  mai]e<l.  to  be  de- 
livered to  the  senders  thereof,  xvHIi  the  word 
**fraadulaiii'*   plainly    written    or   stamped 


vftm  Iha  ontrfda  of  aoflh  lattars  or  *iiiattar.[99] 
Provided,  however,  that  where  thare  ia  noth- 
iqg  to  indicata  who  ara  the  senders  of  let- 
tars  not  ngistarsd*  or  other  matter,  yoo  are 
direokad  te  that  caaa  to  send  aoeh  latten  and 
matter  to  Um  dead  letter  ofllea,  with  the 
word  '^frandnlent^  plainly  written  or 
stamped  thereon,  to  be  disposed  of  as  othw 
dead  matter,  under  the  laws  and  regolatioaa 
applieabla  thereta 

C&L  Bmory  Smitht 
Poatmaater  QeneraL 
To  the  Postmastar,  Nevada,  Missouri. 

SInoa  such  order  the  defendant  has  refused 
to  deliver  any  mail  whatever  to  the  com- 
plainanta,  and  there  had,  when  the  bill 
waa  iUed^  as  oomplainants  aTer  on  informa- 
tion and  belief,  accumulated  at  the  post- 
offioe ai  Nevada  letters  addressed  to  them 
lymfAlwIi^  shocks,  drafts,  money  orders,  or 
monegr  to  an  aggregate  of  at  least  $10,000  ia 
value;  that  these  ehedcs,  drafts,  etc,  eama 
from  various  customers  and  clients  tfarough- 
ov^  the  United  Statea  and  foreign  countries, 
who  had  all  been  treated  and  for  whom  the 
complainants  had  performed  services,  under 
contracts  with  such  partiea,  and  that  the 
sums  were  so  sent  in  the  respective  letters 
in  payment  for  services  performed  and  ren- 
dered to  the  senders  respectivelv,  all  of  the 
senders  being  willing,  and  at  all  times  have 
been  willing,  that  their  letters  containing 
the  remittances  should  be  turned  over  to  the 
complainants,  they  making  no  objection  or 
complaint  thereto. 

The  complainants  further  averred  that 
they  had  been  informed  by  the  defendant 
that  on  Monday,  the  28th  day  of  May,  then 
coming,  he  intended  to  stamp  on  each  and 
every  one  of  the  letters  addressed  to  the 
complainants,  under  any  of  the  desisnationa 
theretofore  mentioned  in  the  bill,  the  word 
"fraudulent"  across  the  face  of  each  letter, 
without  opening  it  and  without  knowing 
what  such  letter  contained,  or  the  nature 
or  character  of  the  contents,  and  that  the 
defendant  would  then  return  the  letter  to 
the  sender  thereof  in  all  cases  where,  from 
the  outside  of  the  letter  or  envelope,  he  was 
able  to  determine  from  whom  the  same  was 
received,  and  aa  to  aU  other  letters  addressed 
to  the  complainants,  where  he  was  unable  to 
^determine  from  the  outside  from  whom  the[100] 
letters  were  sent,  the  defendant  would  stamp 
with  the  word  "fraudulent,''  and  send  to 
the  dead  letter  offioe  of  the  United  States 
Postoffice  Department  all  such  letters;  and 
the  defendant  stated  that  he  would  refuse 
to  deliver  any  further  mail  or  letters  to  the 
complainants  or  either  of  them,  that  might 
be  received  at  his  said  postoffioe  addressed 
to  them  or  cither  of  them. 

Complainants  then  averred  that  If  the  re- 
spondent were  permitted  to  do  these  thinss, 
and  to  return  tne  letters,  and  refused  in  the 
future  to  deliver  or  allow  complainants  to 
receive  any  letters  or  mail  matter  at  the 
postoffice  at  Nevada,  it  would  work  irrepar- 
able injury,  loss,  and  damage  to  the  com- 
plainants, and  would  reault  ia  eventually 
embarrassini^  erippling,  breaking  up,  and 
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tMH                 ^w»wA»  tCBOOL  or  Maovrio  HbaUi»  v.  IUAmvvut.  lOMii 

JMfrnjIii   •omplainaiilf'   kgitimate    bnsi-  or  diseMea.    ComplftliMUitt  fiurUi«r  wrerrfli 

mm;   abS  ihMt  ih9  MtaiplaTiuuito  had  no  that  the  proviskma  of  the  itatutes  #boi» 

tther  legal  or  adequate  remedy  by  which  they  mentioned  are  in  Tiolaticw  of  the  4th,  iih^ 

«ald  prarcBt  the  eommitting  of  the  acta  and  14th  Amesdnifnte  to  the  ConetitulleB 

•ad  friefanoea  eomplained  of  than  by  writ  of  the  United  SUtee,  in  that  they  undertakf 

ef  injQBfltioiL  to  deprive  pereone  of  their  proper^  and 

Tkm  hOl  then  aT«md  that  the  aetion  of  property  nghte  withoat  due  prooeee  of  law; 

tie  dafndant  waa  baaed  upon  the  order  of  and)    if   the   etatutee   wwa   esfoteed  they 

tie  FMinaat«r  OenenJt  aboTe  eet  forth,  who  would  place  in  the  power  of  the  poetmaat«r 

aMoned  to  aet  viidar  ||  S029  and  4041  of  and  the  Poatoffioe  Department  of  the  United 

tia  Bofiied  Btatatea  of  the  United  SUtea,  Statea  the  aole  *and  ezdnaiTie  right  to  paM[10i 

aad  S  4  of  aa  aet  approred  March  2,  1806.  upon  the  righta  of  the  eomplainanta,  aa  be- 

t8  StoL  at  L.  963,  964,  diap.  101.  tween  themaeWea  and  other    parUea    with 

teetion  S929  of  the  Ronaed  Statutee  la  whom    th^    deal   and   traaaaot   buaineea 

tat  fMrUi  in  the  margin.t  throu^^  the  maila,  without  a  hearing;  and 

Beetkn  4IM1  ia  of  the  aame  purport  aa  i  that  the  proyiBiona  of  the  atatute  are  T0<d 

|1M]I920,    eaceeptiBg  *that  inatead  of  providing  for  the  reason  that  they  provide  for  no  tri- 

lor  the  retenUon  of  r^giatered  lettera,  it  for-  bunal,  court,  or  authority  to  hear  or  deter- 

bide  the  payment  by  any  poatmaater  to  the  mine  any  violation  oi  the  atatute  or  claimed 

peraon  or  company  deacribed  of  any  poatal  violation  of  the  statutes,  but  placed  the  aame 

money  ordera  drawn  to  hia  or  ita  order»  or  absolutely  in  the  power  and  control  of  the 

to  hia  or  ita  ftivor,  or  to  any  agent  of  any  poatmaatera  and  the  Poatoffice  Department; 

each  peraon  or  company,  and  it  providea  for  and  that  the  atatutea  veat  an  arbitrary  dia- 

the  return  to  the  remittera  of  the  auma  of  cretion  in  the  poatmaatera  and  the  Poetoi&oe 

money  named  in  thoee  money  orders.    Sec-  Department  or  the  Poatmaater  General  to 

tion  4  of  the  act  (Lawa  of  1896,  chap.  101;  determine  aa  he  may  aee  fit,  whether  right  or 

tt  Stat  at  L.  603,  604)  amended  i  3020  of  wrong,  the  queation  aa  to  who  ahall  or  who 

the  Reviaed  Statutee  ao  aa  to  provide  for  the  shall  not  have  and  receive  mail    from    the 

retention  of  all  lettera,  inatead  of  merely  United   Statea   Poatoffice  Department,   and 

regiatered  letters  aa  in  the  original  aeotion.  <^ho  ahall  and  who  ahall  not  uae  the  United 

Before  the  iaauing  of  the  written  order  by  Statea  maila,  and  veat  in  the  Department  or 

fhe  Postmaster  General  prohibiting  the  de-  ^g  PostmasUr  General  if  enforced,  the  pow- 

hvery  of  mail  matter  to  the  complainants,  ^^  ^^  interdict  and  absolutely  prohibit  the 

and  purauant  to  notice  from  the  Postmaster  carrying  on  of  all  commercial  and  business 

General,  the  complamanU  went  before  that  transacUons  of  the  country  done  through 

official  at  Washington  and  had  a  hearing  ^^  mailing  system,  if  they  see  fit  to  do  so, 

before  him.  and  gave  their  r^sons  why  what  ^^^  ^lake  the  postmasters  and  the  Postoffice 

is  termed  a    fraud  order*  should  not  be  is-  Department  the  sole  judges  in  their  own  case, 

med,  and  that  the  Postmaster  General,  aft-  ^^^  complainants  then  aaked  for  an  in- 

«r  hearing  eviden<»  auch  aa  in  hU  judgment  junction  to  reatrain  the  poatmaater  from  car- 

wta  contcmpUted  by  the  aedaona  of  the  atat-  ^yj^g  ^^^  ^^  ^^e,  ^f  the  Poatmaater  Gen- 

^  above  mentioned,  issuwi  the  order  above  ^ral,  and  that  a  decree  might  be  entered  per- 

leferred  to^  and  thereupon  the  defendant  has  p©tually  en joiningthedefendantas prayed  for. 

refused  to  permit  the  deliveiy  of  the  mail,  xhe  defendant  demurred  to  the  complain- 

snd  aaaigns  aa  his  only  rcMon  for  so  doing  n„ts'  amended  bill  (1)  on  the  ground  that 

that  It  would  be  m  violation  of  the  order  the  complainants  had  not  sUted  any  such 

of  the  Postmaster  General,  founded  upon  the  case  as  entitled  them  to  any  relief;   (2)  be- 

^^***?1?,  ®'u^®  statute  already  set  forth,  cause  the  eomplainanU  had  not  sUted  any 

The  biu  then  averred  that  the  statutes  ground  for  equiUble  relief  against  the  de- 
have  no  application  whatever  to  the  conduct  fendant,  and  had  not  shown  any  reaaon  why 
or   carrying  on  of  complainanU'    business,  an  injunction  should  be  granted, 
which  ia  a  Intimate  one,  and  that  no  fraud,  xhe  court  auatained  the  demurrer,  and,  the 
deceit,  deception,  or  misrepresenUtion  of  any  complainanU  declining  to  plead  further,  it 
Idnd  haa  ever  been  practised  by  them,  and  ^as  decreed  by  the  court  that  the  amended 
that  their  customers  or  clients  do  not  cUim  bill  of  the  complainanU  was  insufficient  in 
or  aaaert  that  the  complainanU  have  in  any  law  and  equity,  and  it  waa  thereupon  dia- 
nianner  practiaed  any  fraud,  deceit,  or  mia-  missed  at  complainanU'  coat 
repreaenUtion  at  any  time  in  procuring  the 
buainesa  from  them,  or  in  curing  their  ilia  Mr.  Jamea  K.  Harkleaa  for  appellanU 

tSec.  8029.  Tbe  Postmaster  General  may, 
apon  evidence  satisfactory  to  him  that  any  per- 
son Is  eogaged  In  conductlDg  any  fraudulent 
lottery,  gift  enterprlie,  or  scheme  for  the  dis- 
trilmtlon  of  money,  or  of  any  real  or  personal 
property,  by  lot,  chance,  or  drawing  of  any 
kind,  or  In  condnctlng  any  other  scheme  or  de- 
vlea  tot  obtaining  money  throagh  the  malls  by 
BMsna  of  false  or  frandnlent  pretenses,  repre- 
asaUtUMia.  or  promlaea,  Inatmct  postmasters 
at  any  poatofflcea  at  which  registered  letters 
arrive  directed  to  any  anch  peraoa,  to  return 
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all  such  registered  letters  to  the  postmasters 
at  the  ofBces  at  which  they  were  originally 
mailed,  with  the  word  **f  rendu  lent*'  plainly 
written  or  stamped  upon  the  outside  of  snch 
letters ;  and  all  such  letters  so  returned  to  such 
postmasters  shall  be  by  them  returned  to  the 
writers  thereof,  under  such  regulations  as  the 
Postmaster  Qeneral  nuy  prescribe.  But  noth- 
ing contslned  In  this  title  ahall  be  ao  eonatmed 
as  to  authorise  any  postmaster  or  other  per- 
son to  open  any  letter  not  addreaasd  to  hlmaslf. 


loi-toa 


mt    mAffiaH    wlnnliilok      Memn.    John 
O^Qfody  and  CAorfaf  8.  OrptUr  witra  with 

fllBl   OB    IklS    DfatCa 

SoUeiior  Gmmwi  Blckavd*  and  Mr. 
WLohmrt  A.  IBowavA  lor  appallte  on  orig- 
Itel  sabmlMioiit 

In  the  «zereiM  of  bb  diocrefcion,  tbe  Pdrt- 
inaater  General  eannot  be  aapenriaed  or  eon- 
trolled  hf  the  oourta. 

Bntermrim  Bm9.  Autk  r.  £wmBt0in,  64 
Vtd.837. 

Hie  flndiBs  of  the  Foetmaster  General  on 
the  iieuo  of  laet  ie  an  aet  inyolving  the  ck- 
ereiae  of  judgment  and  diaoetion. 

Enterpme  Sam.  Ammo.  ▼.  Zwm§tein,  64 
Fed.  840. 

Oourte  will  not  interfere  to  control  an 
ezeeutiTe  officer  in  the  discharge  of  a  duty 
iBTolving  the  ezerdee  of  Judgment  and  dis- 
erction. 

Deeatvr  ▼.  Fmdding,  14  Pet  616,  10  L. 
ed.  668;  Gainst  r.  Thomnion,  7  WalL  847, 
19L.ed.62. 

Mr.  Jaa&ea  K.  SarUeae  for  appellants 
oo  oral  argumant. 

Mr.  Robert  A.  Howard  for  appeUee  on 
on  oral  argumant. 

[IM]  *Mr.  Justice  Peebbam,  after  makinff 
the  forcing  statement  of  facts,  delivered 
the  opinion  of  the  court: 

The  bill  of  the  complainants  as  amended 
raises  some  grave  questions  of  constitutional 
law  which.  In  the  view  the  court  takes  of 
the  case,  it  is  unnecessaiy  to  decide.  We 
may  assume,  without  deciding  or  expressing 
any  opinion  therecm,  the  constitutionality 
fn  all  particulars  of  the  statutes  above  re- 
ferred to,  and  therefore  the  questions  arising 
in  the  case  will  be  limited  (1)  to  the  in- 
quiry as  to  whether  the  action  of  the  Post- 
master General  under  the  circumstances  set 
forth  in  the  complainants'  bill  is  justified 
by  the  statutes;  and  (2),  if  not,  whether  the 
eompiainants  have  any  remedy  in  the  courts. 

First.  As  the  case  arises  on  demurrer,  all 
material  facta  averred  in  the  bill  are,  of 
eonrse,  admitted.  It  is  therefore  admitted 
that  the  business  of  the  complainants  is 
founded  "almost  exclusively  on  the  physical 
and  practical  proposition  that  the  mind  of 
the  human  race  is  largely  responsible  for  its 
ills,  and  is  a  perceptible  factor  in  the  treat- 
ing, curing,  benefiting,  and  remedying  there- 
of, and  that  the  human  race  does  possess  the 
innate  power,  throu^  proper  exercise  of 
the  faculty  of  the  brain  and  mind,  to  largely 
control  and  remedy  the  ills  that  humanity  is 
heir  to,  and  (complainants)  discard  and 
eliminate  from  their  treatment  what  is  com- 
monly known  as  divine  healing  and  Chris- 
tian science,  and  they  are  confined  to  prac- 
tical scientific  treatment,  emanating  from 
the  source  aforesaid." 

These  allegations  are  not  conclusions  of 
law,  but  are  statements  of  fact  upon  which, 
as  averred,  the  business  of  the  complainantb 
is  based,  and  the  question  is  whether  the  com- 
plainants, who  are  conducting  the  business 
upon  the  basis  stated,  thereby  obtain  money 
and  property  through  the  m  ils  by  means  of 
false   or    fraudulent   pretenses,    representa- 
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tiooa,  or  pwmtala,'  Can  aticb  •  bwaiiiaai  be 
properly  pronoimoed  a  fraad  whiiia  the  jrfani* 
utaa  of  the  United^  Stateet 

There  eaa  be  bo  doubt  that  the  infinenee 
of  the  mind  npoD  the  ^plmlcal  eoodiftieii  «f(li 
the  body  ia  very  powerful,  and  thai  a  hope^ 
ful  mental  atate  goee  far,  ia  nanf  eaaea» 
not  only  to  alleviate^  but  even  to  aid  vav 
largely  in  the  cure  of  aa  illneae  from  wliioll 
the  body  may  auffer.  And  it  ia  aaid  thai  na- 
ture may  itself,  fk^equentl j»  if  pot  geoeraUyi 
heal  the  ilia  of  the  body  without  feeonrae 
to  medicine,  and  that  it  eaanot  be  doubted 
that  in  numerous  eaaea  nature,  when  laft 
to  itaelf,  doea  aucoeed  in  curing  many  bodillj 
ilia.  How  far  these  claims  are  b<Mme  out 
by  actual  experience  nuuf  be  matter  ^  of^  • 
ion.  Juat  exactly  to  what  extent  the  bm&* 
tal  oondition  affecta  the  body,  no  ope  eaa 
accurately  and  definitely  aay.    One  peraoa 


may  believe  it  of  far  greater  effloa^  than 
other,  but  aurely  it  cannot  be  aaid  that  il 
is  a  fraud  for  one  person  to  contend  that  the 
mind  haa  an  eifect  upon  the  body  and  ita 
physical  oondition  greater  that  even  a  Taai 
majority  of  intelliaent  people  might  he  wfll- 
ing  to  admit  or  believe.  Even  intelligent 
people  may  and  indeed  do  differ  amooff 
themselves  aa  to  the  extent  of  this  mentu 
effect.  Because  the  complainants  might  or 
did  claim  to  be  able  to  effect  cures  by  rea- 
son of  working  upon  and  affecting  the  men- 
tal powers  of  the  individual,  and  directing 
them  towards  the  accomplishment  of  a  eure 
of  the  disease  under  which  he  might  he  auf* 
fering^  who  can  say  that  it  is  a  fraud,  or 
a  false  pretense  or  promise  within  the  mean- 
ing  of  these  statutes?  How  can  anyone  lay 
down  the  limit  and  say  beyond  that  there 
are  fraud  and  false  pretenses?  The  claim  of 
the  ability  to  cure  may  be  vastly  greater 
than  most  men  would  be  ready  to  admit» 
and  ^et  those  who  might  deny  tiie  existence 
or  virtue  of  the  remedy  would  only  differ  ia 
opinion  from  those  who  assert  it.  There  la 
no  exact  standard  of  absolute  truth  by  whi<^ 
to  prove  the  assertion  false  and  a  fraud. 
We  mean  by  that  to  sav  that  the  claim  of 
complainants  cannot  be  the  subject  of  proof 
aa  of  an  ordinary  fact;  it  cannot  he  proved 
as  a  fact  to  be  a  fraud,  or  false  pretense  or 
promise,  nor  can  it  properly  be  said  that 
those  who  assume  to  heal  bodily  ills  or  in- 
firmities by  a  resort  to  this  method  of  cure 
are  guilty  of  obtaining  money  under  falae 
pretenses,  such  as  are  intended  in  the  stat- 
utes, which  evidently  do  not  assume  to  deal 
with  mere  matters  of  opinion  upon  subjects 
which  are  not  capable  of  proof  as  to  tlieir 
falsity.  We  may  not  'believe  in  the  efficacy [10 
of  the  treatment  to  the  extent  claimed^  by 
complainants,  and  we  may  have  no  sympa- 
thy with  them  in  such  claims,  and  yet  their 
effectiveness  is  but  matter  of  opinion  in  any 
cotirt.  The  bill  in  this  case  avers  that  those 
who  have  business  with  complainants  are 
satisfied  with  their  method  of  treatment,  and 
are  entirely  willing;  that  the  money  they  sent 
should  be  delivered  to  the  complainants.  In 
other  words,  they  seem  to  have  faith  in  the 
efllicacy  of  the  complainants'  treatment,  and 
in  their  ability  to  neal  as  claimed  bv  thent 
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Ambbicah  School  or  IfAGHmo  Hbaijng  t.  McAkmultt. 
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If  ibtif  fall,  the  answer  might  be  that  all 
kimaii  meana  of  treatment  are  also  liable 
to  iM,  and  will  necessarily  fail  when  the  ap- 

Kinled  time  arrives.    There  is  no  claim  that 
I  treatment  hj  the  complainants  will  al- 
ways aueceed. 

Suppose  a  person  should  assert  that,  by 
the  uaa  of  electricity  alone,  he  could  treat 
dlseaiea  aa  efficaciously  and  successfully  as 
the  aame  have  heretofore  been  treated  by 
"regular^  physicians.  Would  these  statutes 
hiatiiy  the  Postmaster  General,  upon  evi- 
iCDM  aatiafactory  to  him,  to  adjudge  such 
e^aim  to  he  without  foundation,  and  then  to 
prooomea  the  person  so  claiming,  to  be 
foQtgr  of  procuring^  by  false  or  fraudulent 
pwtonafa,  the  moneys  of  people  sending  him 
maatej  through  the  mails,  and  then  to  pro- 
hibit the  deliYcry  of  any  letters  to  him?  The 
moderate  application  of  electricity,  it  is 
■tiongly  maintained,  has  great  effect  upon 
the  human  system,  and  just  how  far  it 
nay  eure  or  mitigate  diseases  no  one  can  tell 
with  certainty.  It  is  still  in  an  empirical 
stage,  and  enthusiastic  believers  in  it  ma^ 
regard  it  as  entitled  to  a  very  high  posi- 
tion in  therapeutics,  while  many  others  may 
think  it  absolutely  without  value  or  potency 
in  the  cure  of  disease.  Was  this  kind  of 
question  intended  to  be  submitted  for  decl- 
uon  to  a  Postmaster  General,  and  was  it  in- 
tended that  he  might  decide  the  claim  to  be 
a  fraud  and  enjoin  the  delivery  of  letters 
through  the  mail  addressed  to  the  person 
practising  such  treatment  of  disease?  As 
the  affectiveness  of  almost  an^  particular 
method  of  treatment  of  disease  is,  to  a  more 
or  less  extent,  a  fruitful  source  of  differ- 
ence of  opinion,  even  thouffh  the  ^preaX  major- 
ity mav  he  of  one  way  of  thinking,  the  effi- 
escy  of  any  special  method  is  certainly  not 
t  matter  for  the  decision  of  the  Postmaster 
General  within  these  statutes  relative  to 
1109]  fraud.  *  Unless  the  (question  mav  be  reduced 
fo  one  of  fact,  as  distinguished  from  mere 
opinion,  we  think  these  statutes  cannot  be  in- 
voked for  the  purpose  of  stopping  the  deliv- 
ery of  mail  matter. 

Vaeeination  is  believed  by  many  to  be  a 
preventive  of  smallpox,  while  others  re- 
fard  it  as  unavailing  for  that  purpose.  Un- 
oer  these  statutes  could  the  Postmaster  Gen- 
eral, upon  evidence  satisfactory  to  him,  de- 
cide that  it  was  not  a  preventive,  and  ex- 
elude  from  the  mails  all  letters  to  one  who 
practised  it  and  advertised  it  as  a  method 
of  prevention,  on  the  sround  that  the  moneys 
he  received  through  the  mails  were  procured 
by  false  pretenses? 

Again,  there  are  many  persons  who  do  not 
believe  in  the  homeopathic  school  of  medi- 
dne,  and  who  think  that  such  doctrine,  if 
practised  precisely  upon  the  lines  set  forth 
oy  its  originator,  is  absolutely  inefficacious 
in  the  treatment  of  diseases.  Are  homeo- 
pathic physicians  subject  to  be  proceeded 
against  under  these  statutes,  and  liable,  at 
the  discretion  of  the  Postmaster  General, 
upon  evidence  satisfactory  to  him,  to  be 
found  guilty  of  obtaining  money  under  false 
pretenses,  and  their  letters  stamped  as 
fraudulent  and  the  monej  contained  therein 
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as  pa3rment  for  their  professional  services 
Hent  back  to  the  writers  of  the  letters?  And, 
turning  the  question  around,  can  physicians 
of  what  is  called  the  "old  school"  be  thus 
proceeded  against?  Both  of  these  different 
schools  of  medicine  have  their  followers,  and 
many  who  believe  in  the  one  will  pronounoa 
the  other  wholly  devoid  of  merit.  But  thero 
is  no  precise  standard  by  which  to  measure 
the  claims  of  either,  for  people  do  recover 
who  are  treated  according  to  the  one  or  the 
other  school.  And  so,  it  is  said,  do  people 
recover  who  are  treated  under  this  mental 
theory.  By  reason  of  it?  That  cannot  be 
averred  as  matter  of  fact.  Many  think 
they  do.  Others  are  of  the  contrary  opin- 
ion. Is  the  Postmaster  General  to  decide 
the  question  under  these  statutes? 

Other  instances  might  be  adduced  to  Illus- 
trate the  proposition  that  these  statutes  were 
not  intenaed  to  cover  any  case  of  what  the 
Postmaster  General  might  think  to  be  false 
opinions,  but  only  cases  of  actual  fraud  in  f act^ 
in  regard  to  which  opinion  formed  no  hasU. 

*It  may,  perhaps,  be  urged  that  the  in-[lOT 
stances  above  citea  by  way  of  illustration 
do  not  fairly  represent  the  case  now  before 
us,  but  the  difference  is  one  of  degree  only. 
It  is  a  question  of  opinion  In  all  the  cases, 
and  although  we  may  think  the  opinion  may 
be  better  founded  and  based  upon  a  more  in- 
telligent and  a  longer  experience  In  some 
cases  than  in  others,  yet  after  all,  it  is,  la 
each  case,  opinion  only,  and  not  existing 
facts  with  which  these  cases  deal.  There 
are,  as  the  bill  herein  shows,  many  believera 
in  the  truth  of  the  claims  set  forth  by  com- 
plainants, and  it  is  not  possible  to  deter- 
mine as  a  fact  that  those  claims  are  so  far 
unfounded  as  to  justify  a  determination  that 
those  who  maintain  them  and  practise  upon 
that  basis  obtain  their  money  by  false  pro- 
tenses  within  the  meaning  of  these  statutea. 
The  opinions  entertained  cannot,  like  alle- 
gations of  fact,  be  proved  to  be  false,  and 
therefore  it  cannot  oe  proved,  as  matter  of 
fact,  that  those  who  nmintain  them  obtafai 
their  money  by  false  pretenses  or  promises, 
as  that  phrase  is  generally  understood,  and 
as,  in  our  opinion,  it  is  used  In  these  statutes. 

That  the  complainants  had  a  hearinff  be- 
fore the  Postmaster  General,  and  that  hu  de- 
cision was  made  after  such  hearings  cannot 
affect  the  ease.  The  allmition  In  the  bill 
as  to  the  nature  of  the  claim  of  complain- 
ants and  upon  what  it  is  founded  is  admitted 
by  the  demurrer,  and  we  therefore  have  un- 
disputed and  admitted  facts,  which  show 
upon  what  basis  the  treatment  by  complain- 
ants rests,  and  what  Is  the  nature  and  char- 
acter of  their  business.  From  these  admitted 
facts,  it  is  obvious  that  complainants,  la 
conducting  their  business,  so  far  aa  this  rec- 
ord shows,  do  not  violate  the  lews  of  Con- 
gress. The  statutes  do  not,  as  matter  of  law, 
cover  the  facts  herein. 

Second.  Conceding,  for  the  purpose  if 
this  case,  that  Congress  has  full  and  abao- 
lute  jurisdiction  over  the  maila,  and  that  it 
may  provide  who  may  and  who  may  aoi 
use  them,  and  that  its  action  la  not  aubjeat 
to  review  hj  the  cowrti,  aad  oho  ooncM&nf 
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Ikd  •ooeludTe  eharftctcr  of  the  deUrminatioii 
Iqf  the  Postmmiter  General  of  any  material 
9mi  relevant  questions  of  fact  arising  in  the 
edMlalstration  of  the  statutes  of  0>ngre88 
ifiliting  to  his  dmrtment,  the  question  still 
ranains  as  to  the  power  of  tne  court  to 
«uit  rdief  where  the  Postmaster  (General 
[106jhM  — MJBued  *and  exercised  jurisdiction  in  a 
ease  not  covered  by  the  statutes,  and  where 
lie  hat  ordered  the  detention  of  mail  matter, 
the  statutes  have  not  granted  him 
■o  to  order.  Has  Congress  intrusted 
administration  of  these  statutes  wholly 
to  tho  discretion  of  the  Postmaster  General, 
•ad  to  such  an  extent  that  his  determina- 
tion la  conclusive  upon  all  questions  arising 
under  those  statutes,  even  though  the  evi- 
dence which  is  adduced  before  him  is  wholly 
uncontradicted,  and  shows,  beyond  any  room 
for  dispute  or  doubt,  that  the  case,  in  any 
▼lew,  is  beyond  the  statutes,  and  not  cov- 
ered or  provided  for  by  them  T 

That  the  conduct  of  the  postofflce  is  a  part 
of  the  administrative  department  of  the  gov- 
ernment is  entirelv  true,  but  that  does  not 
necessarily  and  always  oust  the  courts  of 
jurif^iction  to  grant  relief  to  a  party  ag- 
grieved by  any  action  by  the  head,  or  one 
of  the  subordinate  officials,  of  that  Depart- 
ment, which  is  unauthorized  by  the  statute 
under  whidi  he  assumes  to  act.  The  acts  of 
all  its  officers  must  be  justified  by  some  law, 
and  in  case  an  official  violates  the  law  to 
the  injiuy  of  an  individual  the  courts  gen- 
erally have  jurisdiction  to  ffrant  relief. 

The  Land  Department  of  the  United  States 
is  administrative  in  its  character,  and  it  has 
been  freauent^  held  by  this  court  that,  in 
the  admmistration  of  the  public  land  sys- 
tem of  the  United  States,  questions  of  fact 
are  for  the  consideration  and  judgment  of 
the  Land  Department,  and  its  judgment 
thereon  is  final.  Burfenning  v.  Chicago,  8i. 
P.  M.  d  0.  B.  Co.  103  U.  S.  321,  41  L.  ed. 
175,  10  Sup.  Ct.  Rep.  1018;  Johnson  v. 
Drew,  171  U.  S.  93,  90,  43  L.  ed.  88,  91,  18 
Sup.  Ct.  Rep.  800;  Gardner  v.  Bonesiell, 
180  U.  S.  802,  45  L.  ed.  574,  21  Sup.  a.  Rep. 
309. 

While  the  analogy  between  the  above-cited 
eases  and  the  one  now  before  us  is  not  per- 
fect, yet,  even  in  them  it  is  held  that  the  de- 
cisions of  the  officers  of  the  Department  upon 
questions  of  law  do  not  conclude  the  courts, 
and  they  have  power  to  grant  relief  to  an 
indiWdual  aggrieved  by  an  erroneous  de- 
cision of  a  1^1  question  by  Department 
officers. 

Thus  in  the  Burfenning  Case,  103  U.  S. 
321,  41  L.  ed.  175,  10  Sup.  Ct.  Rep.  1018,  a 
tract  of  land  had  been  reserved  from  home- 
stead and  pre-emption,  and  had  been  includ- 
ed within  tne  limits  of  an  incorporated  town, 
notwithstanding  which  the  Land  Department 
had  decided  that  the  land  was  open  to  entry, 
and  had  granted  a  patent  under  the  statute 
|109]*relating  to  homesteads.  The  court  said 
that  "when,  b/  act  of  Congress,  a  tract  of 
land  has  been  reserved  from  homestead  and 
pre-emption,  or  dedicated  to  any  special  pur- 
poM,  proceedings  in  the  Land  Department  in 
defiance  of  such     reservation  or  dedication, 


although  culminating  in  a  patent^  traasfv 
no  title,  and  may  be  challenged  in  an  mMtm 
at  law.  In  other  words,  the  action  of  tka 
Land  Department  cannot  override  the  ex- 
pressed will  of  Congress,  or  convey  away 
public  lands  in  disregard  or  deflanee 
thereof." 

Here  it  is  contended  that  the  Postmaster 
General  has,  in  a  case  not  covered  by  the 
acts  of  Congress,  excluded  from  the  maila 
letters  addressed  to  the  complainants.  His 
right  to  exclude  letters,  or  to  refuse  to  per- 
mit their  delivery  to  persons  addressed,  imist 
depend  upon  some  law  of  Congress,  and  if 
no  such  law  exists,  then  he  cannot  ezchide 
or  refuse  to  deliver  them.  Conceding^  .or- 
guendo,  that  when  a  question  of  fact  arises* 
which,  if  found  in  one  way,  would  show  a 
violation  of  the  statutes  in  question  in  some 
particular,  the  decision  of  the  Postmaster 
General  that  such  violation  had  ooeorredt 
based  upon  some  evidence  to  that  effect, 
would  be  conclusive  and  final,  and  not  the 
subject  of  review  by  any  court,  yet  to  that 
assumption  must  be  added  the  statement 
that,  if  the  evidence  before  the  Postmaster 
General,  in  an^  view  of  the  facts,  failed  to 
show  a  violation  of  any  Federal  law,  the 
determination  of  that  official  that  sudi  vio- 
lation existed  would  not  be  the  determina- 
tion of  a  question  of  fact,  but  a  pure  mistake 
of  law  on  his  part,  because  the  facts,  being 
conceded,  whether  they  amounted  to  a  vio- 
lation of  the  statutes  would  be  a  legal  qaea- 
tion,  and  not  a  question  of  fact.  Being  a 
question  of  law  simply,  and  the  case  stated 
in  the  bill  being  outside  of  the  statutee,  the 
result  is  that  the  Postmaster  General  haa  or- 
dered the  retention  of  letters  directed  to 
complainants  in  a  case  not  authorized  by 
those  statutes.  To  authorise  the  interfer- 
ence of  the  Postmaster  General,  the  facta 
stated  must,  in  some  aspect,  be  sufficient  to 
permit  him,  under  the  statutes,  to  make  the 
order. 

The  facts,  which  are  here  admitted  of  rec- 
ord, show  that  the  case  is  not  one  which,  by 
any  construction  of  those  facts,  la  covered 
or  provided  for  by  the  statutes  under  which 
the  Postmaster  ^General  has  assumed  to  act,[l] 
and  his  determination  that  thoee  admitted 
facts  do  authorise  his  action  la  a  clear  mis- 
take of  law  as  applied  to  the  admitted  facta, 
and  ttkt  courts,  tnerefore,  must  have  powor 
in  a  proper  proceeding  to  grant  relief.  Oth- 
erwise, the  individual  is  left  to  the  abso- 
lutely uncontrolled  andarbitraiy  action  of 
a  public  and  administrative  officer,  whoae 
action  is  unauthorized  by  any  lawj  and  is 
in  violation  of  the  rights  of  the  individuaL 
Where  the  action  of  such  an  officer  is  thus 
unauthorized,  he  thereby  violates  the  prop- 
erty rights  of  the  person  whose  letters  are 
withheld. 

In  our  view  of  these  statutes  the  complain- 
ants had  the  legal  right,  under  the  general 
acts  of  Congress  relating  to  the  mails,  to 
have  their  letters  delivered  at  the  postofflce 
as  directed.  They  had  violated  no  law  which 
Congresc  had  passed,  and  their  letters  con- 
tained checks,  drafts,  money  orders,  and 
money  itself,  all  of  which  were  their  pnm- 
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«ty  ••  mmk  tm  they  were  deposited  in  tlie  ore  Mle  cmnnot,  becaate  of  the  inmifflclency 

firioui  pckoflBeee  for  tranmnUsion  by  mail.  o'  the  affidavit  for  aerrlce  bj   publication, 

TUj  al]m»  and  H  la  not  difficult  to  aee  that  ^  dlipoateaaed  or  the  Jodgment   set  aalde 

thTaUqpSuoii  iB  true,  that,  if  such  action  ^f.,*  ,~"«ndi,X  moVt.l/«r^ 

u  ««mJu«1«i  I..    f)t«^#k  Ar^m*%u <«.«..».  wHi  Ka  ciaimlnf  under  the  mortfagor  by  a  deed  aob- 

*P^*^i2'ar^  S^"P***?*^Jf,.^"*  ^  aequent  to  the  mortgage,  which  remalna  un^ 

iptirely  cut  ofr  ftrom  all  mail  facilities,  and  pa^ ;  but  the  latter  la  onlj  entitled  to  be  let 

their  buaineaa  will  neoessorily  be  greatlv  in-  in  to  make  anj  eqnltable  defenae  which  he 

jored,  if  not  wholly  destroyed,  such  busi-  may  have, 
neat  being,  so  far  as  the  laws  of  Congress 

ire  oon<*emed.  Intimate  and  lawfuL     In  [No.  62.] 
other  words,  irreparable  injury  will  be  done 

to  these  complainanta  by  the  mistaken  act  Argued  October  tO,  tl,  1902.    Decided  No- 
of  the  Postmaster  General  in  directing  the  vemher  17, 1902. 
defendant  to  retain  and  refuse  to  deliver  let- 
ters addressed  to  them.      The    Postmastei  A  PPBAL  from  the  Supreme  Court  of  tha 
Oeneral'a  order,  being  the  result  of  a  mis-  A  Territory    of    Oklahoma    to    review    a 
taken  view  of  the  law,  could  not  operate  as  judgment  affirming  a  judgment  of  the  trial 
t  defense  to  this  action  on  the  part  of  the  court  which  had  set  aside  a  judgment  of 
defendant,  though  it  might  iustify  his  obe*  foreclosure  and  all  subsequent  proceedings, 
dience  thereto  until  some  action  of  the  court,  and  directed  that  the  grantee  of  the  mort- 
la  auch  a  case  as  the  one  before  us  there  is  gagor  be  put  in  immediate  poasession  of  the 
00  adequate  remedy  at  law,  the  injunction  mortgaged  premises.     Reversed, 
to  prohibit  the  further  withholding  of  the  See  same  case  below,  10  Okla.  186,  62  Pao. 
mau  from  complainants  beiiuf  the  on^  rem-  805. 
edy  at  all  adequate  to  the  full  relief  to  which 

the  complainants  are  entitled.  Although  the  Statement  1^  Mr.  Justice  Brewer  t 

Pcstmaster  General  had  jurisdiction  over  the  *0n  February  2,  1805,  Don  A.Qillettmade  TIU] 

iobject-matter  (assuming  the  validity  of  the  a^nd  delivered  to  John  Romig  a  note  for 

aeU) ,  and  therefore  it  was  his  duty,  upon  $700,  secured  by  a  mortgage  on  80  acres  im 

complaint  being  made,  to  decide  the  ques-  Garfield  county,  Oklahoma.     On  Februaiy 

tion  of  law  whether  the  case  stated  was  ^»  1805,  the  mortgagor  sold  and  conveyed 

(inj^witbin  the  statute,  yet  such  dedsioD,  bdng  tJie  real  estate  to  Myrtle  Gillett    On  Maroh 

a  legal  error,  does  not  bind  the  courts,  ll»  1806,  the  mortgagee,  Romig,  commenced 

Without  deciding,  therefore,  or  expressing  »?  action  of  foreclosure  in  the  disteict  court 

any  opinion  upon  the  various  consUtutional  JJ  ™^^^?^^  ^iu**  ^?.  ^'  ?}}}l\^  f^^t 

objecUons  set  out  in  the  bill  of  complain-  ^y^^^  ^'  *^^  J^'v^®  petition.  Myrtle  Oil- 

sots,  but  simply  holding  that  the  admitted  ^«^^,  ^*!  *"«8[f^,**!  ^T^  »«"«  ^n*l"»*  *"  *5« 

&eU  show  no  violaUonSf  the  sUtutes  cited  ^f !  ^^'  ^^^  J"°*0'  *n^  subsequent  to 

above,  but  an  erroneous  order  given  by  the  P*!i""*' f  mortgage.     A  summons  was  isj 

Postmaster  General  to  defendant,  which  the  •"«5/.n^  'fu"f"!t  ^}  ,'^7'^:  *^®  '^^'^f 

eonrU    have    the    power    to    grant    relief  f^'^'J^.'^^n  **lf  m  *^®    SJ'^^/^^t**    '^5''%  "I"^ 

againat,  we  are  eoiUtrained  to  reverse  the  I?5°ai*5  ®"*«5  ^Ti*^'    ^v"^  ^'  ^k/": 

hSgment  of  the  circuit  court,  with  instruc-  H?/^u  5?  ?®^'^/n'''  publication,  wUdi 

lioi^  to  orerrule  the  defendant's  demurrer  *«f*^*^  ^*!t^^^„  'j""^  t?  "%^'''L!J  ^ 

to  the  amended  bill,  with  leave  to  answer,  '^Ji"^  1^1^"^  "*'"?kS*{I'*  f^*^\, 

ind  to  grant  a  tem^raiy  injuncUon  as  ap-  >JJ*°M^'^f';  t?!',"**^  t?  Hj"**^'*' 

fUed  for  by  complainant;,  and  to  toke  auch  J^^  }}\^^  ^«  ?^^.  i    ^  "*?*"*,  ^  "^°« 

forther  prbceediigs  as  may  be  proper,  and  ^^^^^^^^T^  ^  f^}""  ^I^'^.Z^  summons 

Mt  inoo^istont  T^th  this  opinioi.    In  over-  ^J  ^J^^  t*'^  defendants  within  the  terntoiy 

ruling  the  demurrer,  we  do  not  mean  to  pre-  ««A«*"*'^f*  xu^,  .^  ♦_  ♦!.  *       *i.         ^  - 

dude*  the  defendant  from  showing  on  the  ,.  ^f^^S    IS5«  \' "^^  ^"**^ ''"' ^*  "I "% 

trial,  if  he  can,  that  the  business*  of  com-  fUfjil^' ^^^^^^^ 

plainants,  sa  in  fact  conducted,  amounte  to  ^^  ^  fJ'AwS  !S  r?!^  defendanU,  d^. 

a  vioUti^  of  the  statutes  as  herein  con-  f^  to  the  sheriff  of  Garfield  wunty.  Ok- 

■traedT                       ■!**"*«  w  ue^wu  QUO  lahoma    territory.      Sheriff    made    return, 

j^^^^^*  ^^M^»^  'Defendants  not  found  in  my  county.' 

^magmewt  reverted,  •^Affiant  further  sUtea  upon  informatioB 

Mr.    Justice    Wiate    and    Mr.    Justice  i"?,  belief  thatthe  said  defendants  Don  A. 

MeKeBma,  believing  the  judgment  ahould  G»Ilett  and  Myrtle  GUlett  are  nonresidents 

be  affirmed,  dissented    from   flie   foregoing  ?'  *°?  territoiy  of  Oklahoma,  and  that  serv- 

MinloQ                                                    ^  — o  ice  of  summons  cannot  be  made  on  the  said 

^^     '                   defendants  Don  A.  Gillett  and  l^rtle  Gil- 

v/v<T%»  n^«^/^        J    «v    .  «    W.T    «*    J.  ^**^  within  the  said  territory  of  Oklahoma, 

JOHN  ROMIO    and    Daniel    W.    Harding,  and  that  said  plainUff  wishes  to  obtein  serv- 

Appte^  ice  upon  said  oefendante  by  publication ;  and 

«^Tmmr  •b.^^.tt  t  THmm  further,  affiant  sayeth  not.'^ 

MYRTLE  GILLETT.  'Publication  was  made  and  proof  thereol[l]81 

(Bee  8.  C.  Beporter's  ed.  111-117.)  ^^^  »•  required  by  the  stetutes.     On  De- 

Mt^tiMinmM  —  fAr«i)Zn^r«        UtM^^mj^^^t  n*  ^^cmbcr  18,  1806,  a  judgment  of  foreclosura 

I^T^^^I^I!^^  ^"  ^^^  '^^^  ^  defendanU,  and  a 

^^JtZJl^^I^^^'  sale  of  the  r«3  esUte  ordered.    An  order  of 

of  grantee  of  mortgagor,  ^^^  ^^^  -^^^^  ^^  January  20,   1807.     A 

t>    The  grantee  of  a  porchaser  at  a  foreclos-  sale  was  made  to  the  plaintiff  and  confirmed 
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bj  the  court  March  1,  1897,  and  an  order  action  he  had  no  actual  notice  thereof  ia 

entered  directing  the  sheriff  to  execute  a  time  to  appear  in  court  and  make  his  de- 

decd  to  the  purchaaer  and  put  him  in  pos  fense;  but  Uie  title  to  any  property,  the  aub- 

session.    A  deed  was  accordingly  made  and  ject  of  the  Judgment  or  order  sought  to  be 

tlie  plaintiff  put  in  possession  on  March  9,  opened,  which  by  it,  or  in  consequence  of  it» 

1897.     Tliereafter  Daniel  W.  Hardinff  pur-  snail  have  passed  to  a  purchaser  in  good 

chased  the  property  from  the  plaintiff  Ro-  faith,  shall  not  be  affected  by  any  proceed- 

mig,  received  a  deied  therefor  and  entered  inm  under  this  section." 

into  possession  on  March  10,  1897.    He  im-  "'Sec.  4498.  In  all  cases,  any  occupying 

proved  the  property,  which  up  to  that  time  claimant  being  in  quiet  possession  of  any 

was  unimproved  prairie  land,  by  the  erec-  lands  or  tenements  for  which  such  person 

tion  of  three  residences  and  other  permanent  can  show  a  plain  and  connected  title  in  law 

structures  of  the  value  of  $2,000,  paid  taxes  or  equity,    ...    or  being  in  quiet  posses- 

to  the  amount  of  $200,  and  has  ever  since  sion  of  and  holding  the  same  by  deed    .    .    . 

resided  thereon.  from  and  under  any  person  claiming  title  as 

On  May  11,  1898,  Myrtle  Gillett  filed  a  aforesaid,    ...    or  being  in  quiet  possea- 

motion  to  set  aside  the  Judgment,  and  all  sion  of  and  holding  the  same  under  sale  oa 

proceedings  had  thereunder,  on  the  ground  execution  or  order  of  sale  a^inst  any  per- 

Uiat  the  court  had  never  acquired  any  Juris-  son  dsimin^  title  as  aforesaid,    ...    or 

diction;  that  she  was,  at  all  times  during  any  person  in  ouiet  possession  of  any  land, 

the  pendency  of  the  action,  a  resident  of  the  claiming  title  thereto  and  holding  the  same 

territory  of  Oklahoma,  livinff  in  an  adjoin-  under  a  sale  and  conveyance  made    .    .    . 

ing  county  and  within  20  miles  of  the  mort-  in  pursuance  of  any  order  of  court  or  decree 

E^ed  real  estate,  and  that  she  had  no  in  chancery,  where  lands  are  or  have  been 
owledge  of  the  institution  or  prosecution  directed  to  be  sold,  and  the  purchasers  there- 
of the  cause  until  long  after  the  sale  of  the  of  have  obtained  title  to  and  possession  of 
land  by  the  sheriff.  Upon  the  hearing  of  the  same  without  any  fraud  or  collusion  on 
this  motion  the  court  entered  an  order  set-  ^^^*  ^®r>  o'  ^^^^  P^^  >^<^ll  i^ot  be  evicted 
ting  aside  the  Judgment  and  aU  subsequent  or  ^thrown  out  of  possession  1^  any  per8on[lll 
proceedings,  and  directing  that  she  be  put  <>'  persons  who  shall  set  up  and  prove  an 
in  immediate  possession  of  the  premises,  adverse  and  better  title  to  said  Unds,  onUI 
This  order  and  Judgment  of  the  trial  court  "^'^  occupying  claimant,  his,  her,  or  their 

was  affirmed  1^  the  supreme  court  of  the  ?«V?'  ■***?  ^  ^J^«^*'  ^"^^  "^^"^  ""1  *" 

territory  on  Jiie  80,  1900  (10  Okla.  186,62  ^"V"?  »f^  J*^"*^i«  improvements  made  on 

Pac  806),  whereupoi  the  case  was  brouiht  J*^**  J»»^  ^^  •'^^^^  occupying  claimant,  or 

here  on  apneal                                          ^  bv  the  person  or  persons  under  whom  he^ 

The  sUtSSs'of  Oklahoma  of  1893,  which  ■^•'.^f  they  mav  hold  the  same,  previous  to 

were  in  force  at  the  Ume  of  these  proceed-  '««7»nff  actual  noUw  1^  the  commence- 

ings,  required  that  acUomi  for  the  forecloe-  ™^«J,<*^  '^'^  ''L"'*SL!i^*J"  ****"  ^  "^"^ 

lire  of  r  mortgage  be  brought  in  the  county  eviction  may  be  effected. 

in  which  the  real  estate  is  situated.    Section       i#^aaifi.ij         •»         ^   «.v^ 

3950  authorised  service  by  pubUcation  in  ^^'  ^.^  .?.^S^*5V    f**  ^*^,'** 

such  cases  "where  any  or  all  of  the  defend-  S?"?*'   ">?'.  "^^^   ^^:,  ^^^  «•   ^*^^^ 

ants  reside  out  of  the  territory,  or  where  *^«?  *  ^^^^  '?'  appellants: 

the  plaintiff,  with  due  diligen<i,  is  unable  ,  ^^  ^P^'T^^'^'i,  ^  T""  !L,^''^^!fl^ 

to  nfake  service  of  summoni  upon  such  de-  *^»f^   V^***!^",^  ™*^^  ""^Z.  *«"**J^ 

II14]fendaiit  'or  defendants    withirthe    terri-  ™"«t  subsUntially  comply  with  aU  of  its 

toiy."    Sections  3961,  3966,  and  4498  read  pro^>««>«i«-                                   io«   o«  i> 

M  follows:  Durham  v.  Moore,  ^  Blan.  135,  29  Pae; 

"Sec.  3901.  Before  service  can  be  made  by  *'^            .          ,   .            ^,       xu     -jxi       m 

gublicaUon  an  affidavit  must  be  filed  stat-  Th«  court  wrred  m  vacating  the  title  of 
ig  that  the  plainUff,  with  due  diligence,  is  appellant  Harding  notwithstanding  the  ax- 
unable  to  make  service  of  the  summons  upon  P"^  statutory  provisions  that  the  title  of 
the  defendant  or  defendants  to  be  served  by  *  ?<>"»  ^^^  purchaser  for  value,  acquired 
publication,  and  showing  that  the  case  is  «pder  or  m  consequence  of  a  judgment  thera- 
one  of  those  mentioned  in  the  preceding  sec-  ;«er  opened  or  vacated,  shall  not  thereby 
tion.  When  such  affidavit  is  filed,  the  party  oe  defeated  or  affected.  .^«  « 
may  proceed  to  make  service  by  publication."  ,  floward  v.  Enireken,  24  Kan.  428.  Sea 
"Sec.  3955.  A  party  against  whom  a  judg-  »!«>  Owteau  v.  Wisely,  47  HI.  433 ;  Tayior 
ment  or  order  has  been  rendered  without  ^'  ^oyd,  8  Ohio,  338,  17  Am.  Dec  608. 
other  service  than  by  publication  in  a  news-  ^  To  hold  that  the  appellant  Harding  can 
paper,  may,  at  any  time  within  three  years  oe  so  summanly  deprived  of  his  money  and 
after  the  date  of  the  Judgment  or  order,  property,  without  redress  of  any  kind,  is 
have  the  same  opened,  and  be  let  in  to  de-  not  only  in  direct  conflict  with  the  laws  of 
fend.  Before  the  judgment  or  order  shall  Oklahoma,  but  is  subversive  of  every  legal 
be  opened,  the  applicant  shall  give  notice  to  and  equitable  consideration,  even  witbovit 
tiie  adverse  party  of  his  intention  to  make  the  aid  of  statutory  enactment, 
euch  an  application,  and  shall  file  a  full  2  Freeman,  Judgm.  |  609;  Reeve  r.  Ken^ 
answer  to  the  petition,  pay  all  costs,  if  the  naiy,  43  Cal.  649 ;  Hammond  r.  Daoeiiporf; 
oourt  require  them  to  be  paid,  and  make  it  16  Ohio  St  177 ;  Hahn  r.  Kelly,  84  OaL 
Appear  to  the  satisfaction  of  the  court,  by  391,  94  Am.  Dec  742;  Ogden  r.  Wait^n, 
affidavit,  that  during  the  pendency  of  tho  12  Kan.  282;  Oallen  v.  EUieon,  18  Ohio  St 
PS  187  V.  M^ 
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446.  Bl  Am.  Dec  448;  Payne  r.  Loit,  90  Mo. 
676,  3  8.  W.  402 ;  JoneB  v.  DriakUl,  94  Mo. 
100,  7  S.  W.  Ill ;  Schmidt  v.  Jfiemeyer,  100 
Mo.  207,  13  S.  W.  405;  Evana  y.  Pike,  118 
(J.  &  241,  30  L.  ed.  234,  6  Sup.  Ct.  Rep. 
1090;  Dinwldeon  v.  Rouzan,  8  Mart.  N.  8. 
162;  Sioekton  ▼.  Doumcy,  6  La.  Ann.  581; 
Taylor  ▼.  Atiey,  11  La.  Ann.  614;  Bro6«< 
T.  Brt>ck,  10  Wall.  510,  tub  nom.  Doe  ea 
iem,  Brobet  r.  Roe,  10  L.  ed.  1002;  Bryan 
T.  KaUe,  162  U.  8.  411,  40  L.  ed.  1020,  16 
Sup.  Ct.  Rep.  802;  Bryan  ▼.  Braeiue,  162 
U.  8.  415,  40  L.  ed.  1022,  16  8up.  U.  Rep. 
803;  Bryan  r.  Pinney,  162  U.  8.  419»  40  L 
•d.  1023,  16  8up.  Ct  Rep.  804. 

The  right  to  reimbursement  of  a  por- 
ehaaer  in  good  faith  and  for  a  valuable  con- 
iidnmtion,  who  haa  made  improyemente 
upon  the  property,  can  be  supported  upon 
general  principles  of  equity,  without  regard 
to  statutoiy  provisions. 

Bright  v.  Boyd,  1  Story,  478,  Fed.  Caa. 
No.  1376. 

A  purehaaer  at  a  foreclosure  sale  who  has 
BMde  valuable  improvements  in  the  belief 
that  ha  has  a  clear  and  absolute  title  is  en* 
titled  to  be  paid  for  them  in  case  the  prem- 
ises are  redeiBmed. 

OmoI  Honib  V.  Hudeon,  111  U.  8.  66,  28 
L.  ad.  854,  4  Sup.  Ct  R«».  803;  2  Jonea, 
Mbrtg.  ii  1128,  1129. 

Hm  attempted  ouster,  without  due  prooeeo 
of  law»  of  a  bona  fide  purdiaser  for  value 
under  oald  foreclosure  proceedings,  without 
rdmborsement  of  purchase  money  or  of 
smounta  expended,  in  good  faith  and  with- 
out notice,  for  improvements,  is  contrary  to 
jkhe  ezpreoa  provisions  of  the  statutes  of 
Oklahoma. 

Similar  statutory  provisions  have  fre- 
ouently  been  passed  upon  by  the  courts,  and 
the  constitutionaiity  of  audi  legislation  up- 
held, and  its  provisiona  construed  and  ap- 
plied in  aocoroance  with  the  manifest  pur- 
pose of  snwth  statutea  ''to  secure  and  give 
to  eadi  one,  as  near  aa  may  be,  his  own/' 

Hentig  v.  Redden,  1  Kan.  App.  103,  41 
Pae.  1054 ;  Deitzler  v.  Wilhite,  55  Kan.  2uO, 
40  Pac  272;  Btephene  v.  Ballon,  25  Kan. 
618;  Btebbine  v.  Guthrie,  4  Kan.  353;  Olick 
V.  Gregg,  19  Ohio,  57;  Beardeley  v.  Chap- 
mmn,  1  Ohio  St  119. 

Mr.  Jeremiah  M.  Wileon  filed  a  bHef 
OB  behalf  of  appellanto  in  oppoeition  to  mo- 
tions to  quash  supersedeas  and  to  dismiss 

CrT  WlUlam  If.  MpHmgar  argued  the 
oause,  and,  with  if r.  George  P,  Bueh,  filed 
a  brief  for  appellee: 

A  void  Juogment  may  be  vacated  and  set 
aside  at  anv  time  on  motion  of  the  defend- 
ant, without  advisinff  the  court  that  the  de- 
fendant has  a  valid  defense  to  the  action  in 
which  the  pretended  judgment  is  rendered. 

Hanson  v.  Wolcoit,  19  Kan.  207 ;  Bond  v. 
Wileon,  8  Kan.  228,  12  Am.  Rep.  466; 
Oapen  v.  Btephenaon,  17  Kan.  616;  Maetin 
V.  Gray,  19  Elan.  468,  27  Am.  Rep.  149; 
Kirkwcood  V.  Reedy,  10  Elan.  453;  Green  v. 
MeMurtry,  20  Kan.  193;  Pierce  v.  Butters, 
21  Ejin.  124;  MeVeiU  v.  Edie,  24  Kan.  110; 
TaUey  Bank  d  Ba/e.  Inei,  v.  Ladioi^  Cong, 
187  V.  fl. 


Smcing  8oc,  28  Kan.  424;  Tracy  v.  Gunn^ 
29  Kan.  510;  Reynolda  v.  Fleming,  30  Kan. 
106,  46  Am.  Rep.  86,  1  Pac.  61;  Williame 
V.  Moorehead,  33  Kan.  618,  7  Pac.  226. 

When  a  Judgment  is  sought  to  be  set 
aside  because  of  some  defect  in  the  affi- 
davit of  publication,  the  constant  practice 
in  Ksnssa  is  to  do  so  by  motion  filed  in  the 
original  case. 

Harrieon  v.  Beard,  30  Kan.  532,  2  Pae. 
632;  Haneon  v.  Wolcott,  10  Kan.  207; 
Washburn  v.  Buchanan,  52  Kan.  417,  34 
Pac.  1049;  Grottoh  v.  Martin,  47  Kan.  313, 
27  Pac.  985;  Long  v.  Fife,  45  Kan.  271,  25 
Pac.  594. 

Under  the  Kansaa  practice  such  a  Judg- 
ment as  this  can  be  impeached  and  set  aside, 
even  in  an  action  in  ejectment,  upon  proof 
aliunde  to  show  that  the  court  did  not  hava 
jurisdiction. 

Maetin  v.  Gray,  19  Kan.  458,  27  Am.  Rep. 
149;  McVeill  v.  Edie,  24  Kan.  110;  Kay  ▼. 
Walter,  28  Kan.  115;  Perry  v.  8t,  Joseph 
d  W.  R.  Co.  29  Kan.  424;  Brinkman  ▼. 
Shaffer,  23  Kan.  531. 

The  doctrine  of  estoppel  or  limitation 
dooM  not  apply  to  a  void  ludgment. 

Okla.  SUt  1893,  t  4471;  Freeman, 
Judgm.  i  117. 

A  mortgagee  in  possession  may  be  ousted 
before  his  debt  is  {Mid. 

Jones,  Mortg.  f  717;  Humphrey  ▼.  Hurd, 
29  Midi.  44;  Oaruthere  v.  Humphrey,  12 
Mich.  270;  Whetstone  v.  Coffey,  48  Tex. 
270;  MiUs  v.  Heaton,  52  Iowa,  215,  2  N.  W. 
1112;  yewton  v.  McKay,  80  Mich.  380; 
Parker  v.  Daorea,  2  Wash.  Terr.  439,  7  Pso. 
893;  Jones,  Mortg.  f  1678;  Payne  v.  Long* 
BeU  Lumber  Co.  9  Okla.  683,  60  Pac  235. 

Mr.  Justice  Brewer  delivered  the  opin- 
ion of  the  court: 

llie  supreme  court  of  Oklahoma  was  of 
opinion  that  the  affidavit  for  service  bv  pub- 
lication was  wholly  insufficient  in  that  it 
alleged  the  nonresidence  of  defendants  sim- 
ply upon  information  and  belief,  and  not 
Sositively;  that  being  so  insufficient  the 
efendant  Myrtle  Gillett  was  not  brought 
into  court,  and  the  judgment  and  all  sub- 
sequent proceedinffs  were,  as  to  her,  abso- 
lutely void.  On  file  other  hand,  it  is  con* 
tended  by  the  appellants  that  a  separate 
ground  for  service  bv  publication  is  ** where 
the  plaintiff,  with  due  diligence,  is  unable 
to  make  service  of  summons  .  .  .  within 
the  territory;"  that  the  affidavit  for  publi- 
cation stated  positively  such  inability;  that, 
therefore,  it  was  strictly  within  the  sUtute, 
and  authorized  the  publication  of  notice; 
that  the  publication  was  duly  made,  the 
defendants  were  thereby  brought  into  court, 
and  the  judgment  and  all  subsequent  pro- 
ceedings were  regular  and  valid.  It  may 
well  M  doubted  whether  this  contention  oi 
appellants  can  be  sustained,  at  least  in 
cases  like  this  of  direct,  and  not  collateral, 
attack,  even  if  the  inability  to  obtain  per- 
sonal serrice  by  the  exercise  of  due  dili- 
gence is  a  distinctive  ground  for  service  by 
publication.  It  would  seem  that  the  facts 
tffn<^ing  to  *show  such  diligence  should  be[lll^ 
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dteliwrd,  and  tbkt  An"klttdi 
l^ng  inability  wm  one  of  i 
law,  and  not  of  facto.  UoDoi 
32  Fed.  74S;  Carltton  t.  Car 
S13 :  UcCreuiken  t.  Fliutagan, 
28  N.  £.  366;  RitkeUon  v. 
Cal.  149;  BnU]/  t.  Awimim, 
ITa^ift  V.  Uatthai,  llS  Cal.  08 
Litll«  V.  Chamber*,  2T  Iowa,  I 
T.  Bhiaicaattt  Oounty  Cir» 
Uich.  236.  IS  N.  W.  967 ;  A.i 
tluiU,  T  Mont.  2B8,  16  Pae.  6^ 
inability  »hown  hj  tht  mei 
aiunrtions  isaued  to  tbe  aberif 
la  which  the  land  ia  situat 
not  Krved,  for  In  casat  of 
I  3934,  M  •ummona  can  be 
Mired  in  any  county  of  the 
But  wbila  the  afSdavtt  < 
may  have  been  inaufScient,  w 
concur  with  the  aupreme  com 
in  ita  coneltiiiona.  A  public 
waa  in  fact  made,  and  ■  pu 
ttpon  an  afflda*lt  which,  lioi 
it  may  have  been,  waa  lnt< 
oompliance  ivitb  the  atatutt 
proved  by  the  court,  which  u] 
ft  decree  of  foreeloeure,  whici 
by  the  proper  ofBoers  in  th 
By  virtue  of  the  proceeding* 
^[aa  put  into  poaaeasion, — apt 
he  tranafcrred  to  the  appe 
Under  those  drcumataneea,  ^ 
the  appellee,  a  grantee  from  t 
The  foreclosure  was  a  procec 
although  its  rarloUB  steps  i 
by  statute.  Equitable  piiaci 
trol   the   measure   of   relief. 

Subli  cation  had  been  foundei 
■vit  perfect  in  form,  and  i 
all  proceedings  had  been  in  . 
Ity  to  the  sUtut«,  yet,  hj  \ 
fendant  would  be  let  in  to 
compliance  with  certain  eond 
AaaumlnB  that  that  sectic 
applicable  Mcause  of  tbe  de 
nlavit,  yet  the  appellee  comi 
of  equity  seeking  relief  agi 
closure  of  a  mortage.  In  eu 
are  almost  alwaya  certain  cc 
lief.  If  the  mortage  be  valt 
the  mortgagee  and  those  c 
him  are  to  tie  protected.  ( 
rights  are  protected  by  reqi 
[IITJ  of  the  mortgage  debt,  'and  g 
of  redemption.  It  is  true  1 
of  redemption  is  a  favored 
V.  Btnithard,  12  How.  139, 
Villa  V,  AodHjruM,  12  Wall. 
40e;  Bigler  v.  Waller,  14  W 
ed.  891;  yoyei  v.  Ball.  97  I 
ed.  BOS;  BhilUtbtr  t.  RoMnto 
E4  L.  ed.  967.  But  it  is  onl] 
demption  which  in  this  case 
facta  diaclosed  the  appellee 
She  does  not  pretend  in  het 
the  mortgage  was  invalid,  ( 
been  paid.  She  claima  by  a  d 
to  the  morlgag*,  and  simpl 
she  has  not  bad  her  day  In  <x 
fsre  her  righta,  which,  so  f 
«i«  only  the  ri^^ta  of  ledeni], 
kMB  cut  off.     Harding  as  tbe 


the  'pnrehaser  at  the  foreclosure  aale,  atantU 
in  tne  shoes  of  the  mortgagee.  Bryan  t. 
Bnuiua,  162  U.  S.  41S,  40  L  ed.  1022,  IS 


mortgagee  who  enters  into  poeUssloo,  not 
forcibly,  but  peacefully  and  under  the  an- 
thority  of  a  foreeloeure  proceeding,  cannot 
l«  dispoaaesaed  b^  the  mortgagor,  or  one 
claiming  under  him,  ao  long  as  tbe  mait^ 
gage  remains  unpaid. 

Under  |  4498  tbe  appellant  Harding  Iimi 
sU  the  rights  of  an  occupying  claimant,  for 
ha  waa  "in  quiet  possession,  claiming  titii 
and  holding  under  a  sals  and  conveyaaoc 
made  in  pursuance  of  •  decree  in  chancarj, 
where  lands  luiVe  been  directed  to  be  aolo, 
and  the  purchaser*  thereof  have  obtained 
title  to  and  poaaeaalon  of  the  same  without 
any  fraud  or  etdlnsion."  "Of  oourae,  tUs 
section  applies  to  proceedingt  'which  are  de- 
tective, tot,  if  not  defective,  by  |  39W  ft 
purchaser  in  good  faith  has  titles  ftnd  OUI- 
not  he  Meted  upon  any  terms. 

Tin  deoTBs  of  tk«  Suprsnie  Court  ef  Otl»' 
homa  will  be  rmieraed  and  the  case  nhutaA' 
ed  to  that  atnrt,  with  inatructiona  to  eirt 
aaide  the  order  of  the  trial  court,  and  to 
direct  the  entry  of  one  which,  without  die- 


turbing  the  possession  of  Harding,  will  gin 
to  the  appellee  the  right  to  appear,  phM, 
and  make  aueh  defense  aa,  under  the  IftMa 
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UNITED  STATES. 

(Be*  S.  C.  BepMtsCs  ed.  IIS-US.) 

Courts  —  yunsdtotjon  —  Mtriat  vowrt  tf 
Alatlea  —  pr«*erratioii  of  pending  crim- 
inal oatei  —  toitNSSSes  —  murdar  —  <>• 
strtiofions  —  accompliosa. 

1.  A  prosecntloD  for  murder,  pendlBg  at  the 
time  of  tbe  pasugg  of  the  act  of  Ifareh  t, 
IStnl.  gstabllshlDB  a  criminal  code  and  coda 
of  criminal  procedura  for  Alaska,  mnat.  In 
view  of  the  provision  therein  for  the  oreser- 
tat  I  on  of  peadlng  causes,  be  retarded  aa 
within  tbe  "eeofral  Jnrl  edict  Ion"  In  crimi- 
nal ciies  conferred  upon  tbe  district  eooM 
for  the  district  of  Alaska  bj  the  set  of  Jmw 
fl.  IBOO  (31  Stat,  at  U  131,  chap.  TSe), 
whether  that  court  be  ena  nswlr  created  bf 
that  act,  which  contain!  no  provision  for  a 
transfer  of  pending  csuies,  or  he  an  aiiating 
tribunal    continued  therehj. 

3.  A  wonisn  who  has  been  insrrled  and  tt- 
Torced  Is  not  Incompetent  ss  a  witness  In  ft 
capital  causa  bc«ause  she  Is  dealgnated  Oft 
the  Hat  of  witnesses  turnlabsd  to  the  d» 
lendsnt  In  compllsnce  with  U.  a.  Rev.  Stat. 
Mots. — As  to  rtgM  of  nlf-^aua    sea  noteS 

to   DrrSdalB  T.   Ststs    (Os.)    6   L.    R.    A.   424; 

Qoarko  V.  United  Ststea.  SS  L.  ed.  C  S.  880; 

Thompson  v.  United  Ststei,  89  L.  ed.  D.  8.  14*. 
That  ratuntea  tmatmetUina  need  iwt  b*  fftomi 

wham  /«ry   <t  fiiUv   and  /strly  Instrmoteil — sS* 

note  to  Intenallonal  A  O.  M.  B.  Co.  v.  Keenaa 
•raatea  of   (Tax.)  •  t.  B.  A.  TOB. 
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I  l*n.  IV  b«  Midn  BiM,  oadu  wk 
A*  kaa  |0B«  dae*  bar  dlToica  •obi*  tta 
twalT*  7can  bid. 

L  Aa  iDBtmctlon  that,  In  ilttannlBliif  tb* 
•M  of  Mtf-AttaBBS,  Um  JniT  mntt,  noder 
•TlAtBca,  etmlOer  tt»  titaatlon  of  tba  i 
ttaa  aiMI  tbc  aarrooDdlng  clrtnDulancai.  ' 
■Mbcr  wltb  tb«  MMlmoBT  of  wttnanai 
tba  proBtntlan  ••  vall  *»  tba  orldenea 
tba  dafaailant,"  1>  not  op«n  to  tba  objact 
Ibat  It  BBtborliMl  tba  conalderatlaD  ot 
ttBtlmony  o(  tba  wltoenti  tor  tba  proa< 
tion  aran  If  UBtnia,  and  vltbdrew  train 
tatj  Ib  piutDS  on  tbat  Imh*  alt  of  th«  i 
dcDc*  tar  tba  defcadant  timpt  bla  own  1 
tiBKinr,  wben  eonatdarad  wltb  other  Inati 
tloaa  ilTlnB  tba  nla  aa  to  tba  eredibllJlr 
vttncaaaa,  aad  aK)olnlni  tba  Jbt;  to  e 
rider  tba  wbole  avldaaca  and  reodar  a  i 
41et  In  aeeordasca  wltb  tba  facta  pro* 
■nd  to  datanslna  (rom  tba  arldenca  tha 
ipactlTa  altoationa  ot  tba  aeTicnl  partlaa. 

t.  Ttw  rtfoail  0(  a  nqDcated  Inatruet 
vbicb  alnglaa  ont  eertatai  taatlmony  aa 
t«nnlnBtl*a  of  a  naionabla  doubt  of  p 
It  not  arrar,  aran  It  ancb  inKrcctlon  bi 


■ittad  t*  tba  jnij. 

1.  An  Inatfnctloa  that  an  attampt  to  «aca 
mada  aCtaj  man;  montha  ot  conflaetnc 
and  eompantlTal;  witboat  danxar,  teod 
tbonsli  only  all(btlr.  to  proT*  to"^  waa 
IBTocabla  ta  tba  acraaad  aa  ba  eoatS  danu 
whaia  tba  onlj  taMlmonj  aa  tbtt  nbjact 
latad  to  an  aaeapa  mada  In  October  tolli 
lag  an  anaat  In  Jnna.  and  waa  objected 
aold;  on  tba  iroiiDd  tbat  tba  aacapa  waa  i 
imota  tram  tba  rommlaalon  of  tba  oK«J 
and  the  arraac  and  Imprlaonment  to  be  ai 
tlad  to  fo  to  tba  Jnrr. 

d.  A  tvquaated  Inltractton,  thonsh  axprcHl 
the  law  correctJy,  la  proparlr  refnaed  wbi 
there  are  no  fB«te  In  tha  caa*  to  ]iiatlfj>  It 

T.  A  peraon  doea  not  bMome  an  aeeompt 
br  not  diacloalni  the  fact  that  a  homle: 
baa  baan  comtnlttad,  ontll  aoma  tln«  aft 


IS   ERBOR  to  Uie  Dlatriot  Court  of  t 
nnit«d  StatM  for  tha  DIatrict  of  Alaa 
to  reriew  a  ooaTJction    tor    mnider.     i 

Tbt  facta  are  rtated  in  the  opinion. 

Mr.  Z.  T.  lUekanar  arKued  the  «au 
and,  with  UeMiri.  W.  W.  Dtullay  a] 
Volony  ((  Cobb,  filed  a  brief  for  plaintiff 

The  act  of  Hay  17,  1884,  oeaaed  to  ha 
anT  force  or  effect  after  the  passage  of  t 
an  of  Jaae  6,  IBOO,  which  ezpresalT  repea 
all  Beta  and  part*  of  acta  in  eonflfet  wi 
It,  and  does  not  purport  to  be  an  atnendrae 
«f  the  act  of  1BS4,  but  covers  the  whole  fie 
«t  legislation  embraced  in  the  act  of  1884. 

United  UtattM  ▼.  Tynvn,  11  Wall.  88,  1 
L.  ed.  1S3:  Mnrpity  *.  VUer.  18B  U.  B.  S 
48  L.  ed.  lOTO,  22  Sup.  Ct.  Rep.  776. 

nie  district  court  of  the  United  Stat 
lor  the  district  of  Alaalca.  waa  aboUtbed  I 
««  act  of  June  8,  IftOO. 

roPMHuea  T.  MtUnt,  iS  C.  C.  A.  8lG,  V 
r«d.  779. 


and    I  

ized,  it  l«a  alwajra  been  bdd  that,  u 
«   proTialon  waa  mada  for  the  truwfat  ei 
peudiog  eauaen  to  the  naw  conrta,  the  JuiIb- 
diction  failed. 

MoVultji  V.  Baity,  10  How.  7S,  13  L.  ed. 
333  i  Baltimore  d  P.  B.  Co.  v.  Oranf,  B8  U. 
S.  3Q8,  eJS  L.  ed.  231 ;  Mme*  t.  Colorado  a 
B.  Co.  4  mil.  261,  Fed.  Can.  824;  Ifoora  v. 
Unittd  fitotM,  2Q  C.  a  A.  269,  H  U.  8.  App. 
471,  86  Fed.  465. 

A  liat  of  the  najnes  of  the  wihMaaea,  vith 
their  reeidencu,  must  be  seired  upon  the 
defendant  two  daj's  before  the  trial.  If  tiite 
ia  not  done,  and  objection  ba  made  to  a  wit- 
neaB,  wboee  name  is  not  furnlshad,  anoh  wtt^ 
neas  cannot  teati^. 

Bev.  Stat.  |  1033  (KS.  B.  Cotnp.  Stat.  1901, 

S.  722)  ;  Logiut  v.  Unilta  Btatot,  144  U.  & 
S3,  36  L.  ed.  429,  12  Sup.  Ct.  Rep.  617. 

A«*i»lant  Jftomey  Qenm-al  Beeh  aad  Mr. 
Charlea  H.  Robb  argued  the  cause  and 
filed  a  brief  for  defendant  in  error: 

Tha  implication  that  a  statute  ia  repealed 
bj  a  subsequent  act  reviainK  the  whole  mat- 
ter of  the  first  cannot  arise  when  the  re- 
viaoi;  atatute  itself  preacribad  ita  operation 
upon  the  prerioua  a<^ 

i>att#r«on  v.  Tatum,  3  Sawj.  164,  Fed. 
Caa.  No.  10,830. 

The  language  employed  bf  the  court  upMi 
the  subject  of  the  escape  of  the  defenda^ 
considered  in  connection  with  the  evidence 
of  the  eacape  and  the  remarks  of  the  court 
when  that  evidenoe  waa  offered,  is  not  opea 
to  objection. 

Allen  V.  United  Btatei,  164  V.  B.  498,  41 
L.  ed.  629,  17  Sup.  Ct.  Rep.  1S4. 

One  who  is  merely  ^present  at  the  commia- 
alon  of  a  erime,  but  in  no  way  aids  or  par- 
ticipates therein,  is  not  an  accomplice. 

1  Am.  k  Eng.  Enc.  Law,  Bd  ed.  p.  3»1 ; 
AUen  T.  Stale,  74  Oa.  769;  Louxry  v.  Btatt, 
72  Ga.  649  i  State  v.  Rmdtr,  60  Iowa,  927, 
16  N.  W.  423;  Stale  v.  Cox.  65  Mo.  29. 

Concealment  of  the  fact  that  a  tdony  has 
been  committed  does  sot  render  one  an  ac- 
Domplioe. 

yoftainger  i.  State,  7  Tn.  App.  301; 
BueJbar  r.  Stata,  7  Tex.  App.  640. 

*Mr.   Justice   KeKeam*    delivered    the[lSI 

iipinion  of  the  court: 

Homer  Bird  was  found  guilty  of  the  criiiii- 
)f  murder,  and  was  sentenced  to  death.  Un 
ippeal  to  thin  ooUrt  the  judgment  and  sen- 
.ence  were  reveraed,  and  the  oaaa  remanded 
lor  a  new  trUL     180  U.  8.  366,  46  L.  id. 


i  conviction  of   Bird   for   i 


icntence  ot  death  bv  hanrang  was  pronounced 
i^inat  him.  To  this  judgment  — *  -  — •--  - 
his  writ  of  error  is  directed. 


judgment  and  sentence 


After  the  first  trial  and  while  the  ease  was 
wnding  in  this  court,  that  ia,  on  March  3. 
,SS9,  Congresa  pasaed  a  criminal  code  and 
:ode  of  civil  procedure  for  Alaaka,  emtitled 
'An  Act  to  Define  and  Punish  Crimea  in  the 
Dlatriot  of  Alaska,  and  bo  Prorida  a  Code 


ot  Orimlaftl  PrMtdON  for  8iM  DbtiicL"       ft  wm  vaitr  Ub  Uw  ihat  plttintiff  U  ar 

[10  SUt.  at  L.  IMS,  almp.  4t9.]     It  went  tor  wu  iwlicUd  urf  tried  tb*  flrat  Una. 
into  effect  Jvhr  1,  IBW.  Tke  ut  <rf  March  S,   ISW,    dftlliied    the 

Ob  June  0,  IVM,  Congrwi  paased  uiother  orima  tit  homicide,  and  divided  it  into  nnr- 
act  for  Alaska,  enUtld  "Aa  Act  Making  dar  in  the  flnt  and  aeoond  degreea,  and  man- 
Further  Proriaion  for  a  QtII  Gnrernniait  elaughter.  The  act  oontaiaed  a  claiue,  tt  ia 
for  Alaska,  and  for  Other  Pnrpoaee."  31  ooDoeded,  aaTing  the  juriadietion  of  the  eoait 
SUt.  at  L.  321,  dup.  786.  orer  prior  oaaea  and  erimea.    And  it  ia  alao 

Plaintiff  in  error,   contending  that  tbeaa  conceded  that  the  act  ia  aUU  In  foree,  but 


acta  deprived  the  court  of  luriadiatlon,  when  it  ia  urged  that  it  haa  no  baarias  a 

IV "-■■ ''-'"iaX  moved  the  court  miestiooa   preaonted.     It   la   aontended  uiai 

m   the  docket   and  ttie  act  of  18U  vaa  anUrelj  repealed  and 

ordo'    him   diacharsed :      ( 1 )    Becanaa   the  aiiperaeded  by  the  aot  of  Juna  0,  IBOO,  "both 


M  called  for  trial,  moved  the  court  mieatiooa  preaonted. 

to   atrike   the   oanie  from   the  docket   and  ttie  act  of  18U  vaa  anUrelj  I 

ordo'    him   diacharsed :      ( 1 )    Becanaa   the  iDperaeded  by  the  aot  of  Juna  S 

court    had    no    JnriadietioD    of    the   crime  bj  expreaa  enactment  and  bj  i 

charged;   (S)  bacanae  the  court  had  no  Jn-  plloatlon;"  that  "the  district  court  for  AI- 

riadiction  of  the  eaae.    The  motion  waa  de-  aaka  created  ■bjr  the  act  of  Hay  17,  1BS4,[1S 

nied.     Jt  waa  renewed  again  in  arreat  of  waa  aboliahed  by  the  aot  of  June  S,  ItOO, 

Judgment,  and  the  groonde  of  it  apedflcallj  and  an  entirely  new  court  ereated;"  and  it 

•Uued  aa  followa:  ia  banco  aaaertad  "that,  in  the  ahaesea  «f  a 

"1.  Beeauae  there  haa  never  been  any  plea  proviaion  in  the  latter  act,  traoafaning 
antered  in  thia  court  by  the  defendant,  the  criminal  oauaea  panding  In  the  old  emm 
asly  pica  ever  made  by  him  being  in  the  dla-  to  the  new,  the  latter  had  ao  JuriadictioB  ot 
tiiet  court  for  Alaaka,  eatablianed  W  the  indictmenta  ratomad  Into  the  old  omrt;" 
»et  of  CongTeBa  of  May  17,  1BB4,  which  waa  that  "a  (tatute  oonf«rring  upon  a  court  'gen- 
abolished  l^  the  act  of  C<nipeaa  of  June  S,  eral'  jurisdiction  in  criminal  matters  mnat 
IMO.  ha  oonatrued  to  refer  to  and  to  be  limited  tf 

"11.  Because  the  court  haa  no  jurisdiction  the  code  of  criminal  law  enacted  for  the  t^ 

of  thia  cause,  the  indictment  herein  having  ritory,  and  doea  not  Inolnde  jnrladietlim  of 

been    returned  into    the  district  court   for  any  offenaa  not  embodied  ia  the  code." 

Alaska,  established  by  the  act  of  Congress  The  act  of  1884,  we  have  seen,  eatablidted 

(llljof  May  17,  1884,  *aiid  not  into  this  court,  the  district  court  for  Alaaka  "with  tha  eivil 

and  there  Is  no  law  conferring  upon  this  and  criminal  jiuisdiction  of  distriot  eoorta 

oonrt  Jurisdiction  over  indictments  returned  of  the  United  Statea,  and  the  civil  and  orim- 

Into  sajd  court.  inal    Jurisdiction    of  district   eonrta  of  the 

"III.  Because  tbii  court  haa  no  Jurisdlc-  United  Statea  exercising  the  jurisdioUoa  ol 

Hon  of  the  offense  ehaived  in  the  indictment  circuit    courts."     It  also   provided    for  the 

herein,  in  this:  The  said  indictment  chsrgea  appointment  ot  a  district  judge,  a  governor, 

an  offense  under  |  G33Q  of  the  Revised  Btat-  and  other  officen.    It  made  provision,  aa  de> 

ntes  of  the  United  Statea,  while  this  court  rlared  in  Ka  title,  for  a  oivu  government  in 

has  no  jurisdiction  of  crimes,  except  ss  de.  Alsaka. 

flned  in  the  Criminal  Code  tor  Alaska."  The  act  of  June  0,  1000,  la  entitled  "An 

The  motion  waa  denied  and  an  exception  Act  Making  Further  Provision  for  a  Civil 

was  taken.    This  ruling  constitutes  the  first  Govemtnent  for  Alaska,  and  for  Other  Pnr- 

aaaignment  of  error.  poses."    It  provides  for  a  governor  and  other 

1.  The  act  of  1884  provided  a  civil  gov-  oSlcen,  and  its  provieicais  for  a  court  era  aa 

amment  for  Alaska,  and  by  |  S  It  waa  en-  follows: 

acted  aa  follows;  "There   is   hereby   established    a    district 

"That  there  aball  be,  and  hereby  is,  t»-  "^"urt  for  the  district,  which  shall  be  ■  oonrt 
tablished  a  dUtrict  court  for  aald  district,  of  general  jurisdiction  in  civil,  criminal,  o^ 
with  the  civil  and  criminal  jurisdiction  of  ^^^7,  ""d  sdrairalty  causee;  and  three  die- 
district  courU  of  the  United  States,  and  the  f^^  Judges  shall  be  appomted  for  the  dia- 
civU  and  criminal  Jurisdiction  of  district  1"<^  "??  *?'»"•''"':";«.  ""'■,*fr°'V  ?"'_?•■ 
court,  of  the  United  BUtea,  exercising  the  "'=«•  J?»'''f  '"  *''•  'l!!':!!^'''  f"  ^'*^^ 
jurisdiction  of  circuit  cour^  and  suchltber  ^  '^^'t  ^'J  „■?"?  ^  "-P*=t.»ely  assigned 

!.....             ,   .           ■_.     .   ...    ...         .  by  tbe  President. 

Jurisdiction,  not  inconsLrtant  with  thia  act.  '.^^  ^^^  ,^^„  ^^^^^  „,  y,^  dlrialoM. 

aa  may  be  ^tablisbed  by  law;  and  a  d>s-  ^^  .^^      designated  to  preside  over  dM- 

trict  judge  ahall  be  appointad  for  said  dia  ,;„„   numbered   one   shall,  during  hia  t«w 

trict,  who  shall,  during  Ua  term  of  office,  „,  office,  reside  at  Juneau,  and  ahall  hold  at 

reside  theraiB,  and  bidd  at  least  two  terras  leart  four  terms  of  court  in  tbe  disfariet  aaah 

af  aaid  eourt  tbanln  la  aadi  year,  one  at  year,  two  at  Juneau  and  twn  at  Skagway, 

■itka,  *'f*"'''"g  ea  tba  1st  Monday  in  May,  and  the  judge  shall,  as  near  Jaanaiy  1  aa 

tmi  tta  otker  at  Wnngal,  h^inning  on  the  practicable,   designate   the  time   of  holding 

lat  Mmday  la  November."  the  terms  during  the  current  year. 

By  I  7  it  was  prorided:  "The  judge  designated  to  ^eslda  over  41- 

"That  the  general  laws  of  the  state  of  Or-  vision  nuroberad  two  ahall  raaide  at  St.  Ui- 

^OB  now  in  force  are  hereby  declared  to  be  "liaels  durini;  bis  term  of  offlea,  and  aball 

the  law  in  said  district,  so  far  aa  the  same  'hold  at  least  one  term  of  court  eadi  year  at[U 

may  be  applicable  and  not  In  oonJUct  with  St.  Michaels,  in  the  district,  beginning  tha 

tbe  provisions  of  this  act  or  tbe  laws  of  the  ^d  Monday  in  June. 

United  States."     [tt  Stai.  at  L.  M,  chap.  "The  jud([o  designated  to  preaida  ow  d*- 

aai  visioo  numbered  tbraa  sball  rsaide  at  WtagU 

iSa  iSTU.i. 
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d^  during  bis  term  of  office,  and  shall  hold 
ai  least  one  term  of  court  each  year  at  Easle 
Cktj,  in  the  district,  beginning  on  the  Tst 
Mondaj  in  Jolj."    [31  8Ut  at  L.  821,  ehap. 

Section  6  declares  the  jurisdiction  of  each 
dirision  of  the  court  to  extend  over  the  whole 
distriety  and  provides  for  a  change  of  venue 
from  one  division  or  place  to  anotlier.  The 
set  further  empowers  the  judges  to  appoint 
their  own  elerks,  commissioners,  etc 

Section  10  provides  that  the  "judges  .  .  . 
[and  other  ofacers]  provided  for  in  this  act 
ihall  be  appointed  hj  the  President,  hj  and 
with  the  advice  and  consent  of  the  Senate," 
eke.,  and  a  salary  of  $5,000  is  provided,  in- 
itead  of  $3,000,  as  under  the  old  law. 

Section  25  provides  that  "the  officers  prop- 
erly qualified  and  actually  discharging  offi- 
cisi  duties  in  the  district  at  the  time  of  the 
anpro'val  of  this  act  may  continue  to  act  in 
their  respective  official  capacities  until  the 
ei^iration  of  the  terms  for  which  they  were 
rsspeetivelv  appointed  unless  sooner  re- 
moved." And  it  la  provided  in  |  368  as  fol- 
lows: 

'^o  person  shall  be  deprived  of  any  exists 
lag  legal  riffht  or  remedy  by  reason  of  the 
^Mssage  of  uiis  act,  and  all  civil  actions  or 
proceedings  commenced  in  the  courts  of  the 
oirtariet  before  or  within  sixty  days  after  the 
approval  of  this  act  may  be  prosecuted  to 
final  judgment  under  the  law  now  in  force 
in  Uie  district,  or  under  this  act.  All  acts 
sad  parts  of  acts  in  conflict  with  the  pro- 
visions of  this  act  are  hereby  repealed."  [p. 
552.] 

It  is  upon  these  provisions  that  counsel 
for  plaintiff  in  error  rest  the  contentions 
whicn  we  have  quoted.  The  principal  con- 
tmtion  is  that  the  district  court  for  Alaska, 
created  by  the  act  of  May  17,  1884,  was 
abolished  by  the  act  of  June  6,  1900,  and  an 
entirely  new  court  created.  The  contention 
11  supported  with  ability,  but  we  do  not 
think  ttiat  it  is  necessary  to  decide  it  on  this 
record.  That  Ck>ngress  did  not  intend,  by 
the  act  of  June,  l^M),  to  affect  the  prosecu- 
tion of  prior  offenses  is  manifest  from  the 
act  of  March  3,  1899,  supra.  30  Stat,  at 
L.  1285,  chap  429.  This  act,  though  passed 
prior  to  the  act  of  June,  1900,  constituted, 
(124]*with  the  latter  act,  a  part  of  the  scheme  of 

rvemment  for  Alaska.  Bv  the  act  of  March 
1899,  it  is  jprovided  "that  nothing  herein 
contained  shall  apply  to,  or  in  any  way  af- 
lset»  any  proceeding  or  indictment  now  found 
or  penoing,  or  thi2  may  be  found,  for  any 
offense  eommitted  before  the  passage  of  this 
aet*  Baetion  219.  The  act  was  in  force 
ai  tha  time  of  the  paoaage  of  the  act  of  June, 
1900.  It  aonstituted  uien  and  constitutes 
now  the  eode  of  criminal  law  enacted  for 
Um  territcnrr,  and  the  crimes  there  defined 
aonstitnta  the  criminal  causes  of  which  the 
diaMoi  oonrty  lyy  the  act  of  June,  1900,  is 
fif«n  ''genaiml"  jurisdiction.  Necessarily, 
therefore,  not  only  the  criminal  causes  sub 
•aquent  to  the  act  of  1899,  but  the  criminal 
aauaee  asf^d  bj  it,  are  covered  by  its  pro 
fiaioiia.  In  other  wordsi  the  tribunal  pro- 
vidad  by  the  a«t  of  1900,  whether  it  is  newly 
187  V.  a 


created  or  an  existing  oah  eontinued«  has 

i'urisdiction  of  all  the  criminal  causea  eai- 
>raced  by  the  provisions  of  the  act  of  MardI 
3,  1899.  And  it  makea  no  difference  that 
the  records  and  files  "of  the  old  court"  are 
not  made  records  and  files  "of  the  new 
court."  They  must  be  considered  aa  made, 
as  the  means  of  exercising  the  jurisdiction 
conferred.  It  being  the  intent  of  Congress 
to  save  "any  proceeding  or  indictment 
found  or  pending  "for  any  offense  committed 
before  the  passage"  of  the  act  of  1899,  in 
construing  the  act  of  1900,  "some  degree 
of  implication  may  be  called  in  to  aid  that 
intent"  0  Cranch,  314,  3  L.  ed.  234.  There 
is  a  presumption  against  a  constnietion 
which  would  render  a  statute  ineffective  or 
inefficient,  or  which  would  cause  grate  pub- 
lic injury  or  even  inconvenience. 

We  find  nothing  in  the  cases  cited  l^  ' 
plaintiff  in  error  to  defeat  our  conclusion. 
In  MeNuUy  r.  Batty,  10  How.  72,  13  L.  ed. 
333,  there  was  a  transfer  of  sovereignty;  a 
territory  became  a  state,  and  it  was  held 
"the  territorial  government  ceased  to  exist 
and  all  the  authority  under  it,  including 
the  laws  organizing  its  courts  of  justice, 
and  providing  for  a  revision  of  their  jud|^ 
ments  in  this  court  [Supreme  €k)urt  of  tha 
United  States]  by  appeals  or  writs  of  error." 
All  that  is  material  in  Freeborn  v.  Smith,  2 
Wall.  160,  17  L.  ed.  922,  depends  upon  tha 
same  consideration.  In  Merchants'  Ine,  Co. 
V.  Ritchie,  5  Wall.  541,  18  L.  ed.  540,  it  waa 
decided  that  the  act  of  1833,  which  gave  the 
citizens  of  a  state  the  *right  to  sue  citisena[lM| 
of  the  same  state  in  the  courts  of  the  United 
States,  for  causes  arising  under  the  revenue 
laws,  was  repeated  by  a  subsequent  stat- 
ute, and  that  therefore  the  national  courts 
had  no  longer  jurisdiction  of  such  causes. 
In  other  words,  it  was  held  that,  as  the  ju- 
risdiction depended  upon  the  statute,  it  was 
taken  away  by  the  repeal  of  the  statute.  Em 
parte  McCardle,  7  Wall.  506,  19  L.  ed.  264; 
The  Aesessor  v.  Osborne,  9  Wall.  567,  suh 
nom.  Gates  v.  Osborne,  19  L.  ed.  748;  Balti' 
more  d  P,  R.  Co,  v.  Orant,  98  U.  8.  398,  25 
L.  ed.  231,  and  United  States  v.  Tynen,  11 
Wall.  88,  20  L.  ed.  153,  were  to  the  same 
effect.  In  the  latter  case  there  was  not  aa 
express  repeal  of  the  prior  statute,  but  it 
was  decided  that  the  latter  act  effected  such 
repeal  upon  the  principle  that  if  two  acts  are 
"repugnant  in  any  of  their  provisions,  the 
latter  act,  without  any  repealing  clause,  op- 
erates, to  the  extent  of  the  repugnancy,  as  a 
repeal  of  the  first;  and  even  where  two  acts 
are  not  in  express  terms  repugnant,  yet,  if 
the  latter  act  covers  the  whole  subject  of 
the  first,  and  embraces  new  provisions,  plain- 
ly showing  that  it  was  intended  as  a  sub- 
stitute for  the  first  act,  it  will  operate  as  a 
repeal  of  that  act."  This  principle  plain- 
tiff in  error  relies  on,  and  urges  that  it  was 
recently  asserted  and  applied  in  Murphy  r. 
Utter,  186  U.  S.  95,  46  L.  ed.  1070,  22  Sup. 
Ct.  Rep.  776.  The  principle  is  not  pertinent 
in  the  view  we  take  of  the  statutes. 

2.  One  of  the  witnesses  for  the  proseen- 
tion  waa  a  woman.  She  was  designated  on 
the  indictment    by    the    name    of    Naomi 
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It  was  ecntendad  that  Naomi 
flirong  was  Bot  bar  name,  and  plaintiff  in 
error  objected  to  bar  testimony  on  the 
ground  ihst  her  tme  name  had  not  been  fur- 
nished on  the  liat  of  witnesses  given.  The 
sbjection  was  orermled,  and  the  ruling  is 
assigned  as  error.  At  the  request  of  the 
plaintiff  in  error  the  juir  was  withdrawn 
and  the  witness  examined  before  the  court 
as  to  her  name,  and  she  testified  that  her 
mniden  name  was  Naomi  8tronff»  but  she 
had  been  married  and  divorced.  Sie  refused 
to  give  the  name  of  her  husband.  She  also 
tesufled  that  she  had  been  divorced  ten  or 
twelve  years,  and  upon  her  divorce  she  went 
by  her  nudden  name.  Subsequentlv  she  went 
by  the  name  of  Byers,  when  living  with  a 
man  by  that  name,  an^  after  meeting  plain- 
tiff in  error,  she  went  by  his  name.  She  tes- 
(ISejtified  that  she  met  the  plaintiff  in  *error  in 
1803  or  1894,  and  left  New  Orleans  with  him 
tbs  1st  of  May,  1898,  to  join  the  expedition 
to  Alaska,  during  which  the  homicide  was 
sommitted.  She  and  plaintiff  in  error  trav- 
•led  as  husband  and  wife  under  the  name  of 
Mr.  and  Mrs.  Bundick. 

The  ruling  of  the  court  was  right.  Sec- 
tion 1033  of  the  Revised  Statutes  of  the 
United  States  reouires  that  in  a  capital  case 
the  list  of  the  witnesses  and  jurors  shall  be 
delivered  to  the  defendant  at  least  two  en- 
tire days  before  the  trial.  By  list  of  the 
witnesses  means  a  list  containing  the  names 
of  the  witnesses,  and,  necessarily,  this 
means  the  names  which  they  then  bear,  and 
which  identify  them.  The  purpose  of  the 
statute  is  to  point  out  to  the  defendant  the 

Srson  who  may  testify  against  him,  and 
at  is  best  accomplished  by  the  name  the 
witness  bears  at  the  time,  and  not  some 
name  that  such  witness  may  have  had  at 
some  prior  time.  The  present  case  demon- 
strates the  sense  of  this.  It  does  not  appear 
how  long  the  witness  had  been  married,  and 
to  have  designated  her  by  her  married  name 
might  have  conveyed  no  information  about 
her.  A  question  could  be  raised  whether  the 
objection  to  the  witness  was  made  in  time. 
Logan  v.  United  States,  144  U.  S.  263,  36  L. 
ed.  429,  12  Sup.  Ct.  Rep.  617. 

3.  There  are  errors  assigned  on  the  in- 
structions given  or  refused,  and  for  their  un- 
derstanding an  outline  of  the  facts  is  nec- 
essary. 

In  the  spring  of  1898  the  plaintiff  in  error, 
Hurlin,  the  deceased,  Charles  Scheffler,  R.  S. 
Patterson,  and  Naomi  Strong  organized  a 
party  to  prospect  in  Alaska  for  gold.  Each 
of  the  men  was  to  contribute  $500  for  pur- 
chasing an  outfit.  Scheffler  failed  with  his 
contribution,  and  plaintiff  in  error  furnished 
something  over  $1,000.  At  San  Francisco, 
California,  a  small  steam  launch  and  a  scow 
82  feet  long  by  6  feet  beam  were  bought,  to- 
gether with  the  usual  supply  of  food,  cloth- 
mg,  etc. 

The  party  sailed  from  San  Francisco,  and 
naehed  St.  Michael  July  4.  Shortly  after, 
ttiij  started  up  the  Yukon  river,  reaching 
•  point  in  September  about  600  miles  above 
Ht  mouth,  and  there  determined  to  go  into 
winter  quarters,  and  for  that  purpose  began 
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the  oonstmetion  of  a  cabin.  *Di88entions[lS1 
arose  in  the  party,  and  the  plaintiff  iu  er- 
ror and  the  rest  of  the  party  do  not  agree 
in  their  testimony  as  to  who  was  in  fault. 
A  resolution  to  separate  was  formed,  but  its 
execution  was  postponed,  at  the  request  of 
the  plaintiff  in  error,  until  the  cabin  should 
be  finished.  The  cabin  was  finished  on  Sep- 
tember 26.  In  the  meantime  there  had  been 
disagreements  as  to  the  division  of  supplies. 
The  homicide  occurred  on  the  morning  of 
the  27th  of  September.  The  witnesses  fbr 
the  prosecution  substantially  agree  that  the 
party  collected  for  breakfast  on  that  morn- 
ing,— ^Patterson,  Hurlin,  and  Scheffler  going 
first,  the  plaintiff    in    error    subseiiuenthr 

J'oining  them,  he  seating  himself  on  his 
lunk  back  of  the  others,  and  they  sat  as 
follows:  Patterson  on  the  right,  Sclidller 
in  the  center,  and  Hurlin  on  the  left. 

We  may  quote  from  the  testimony  of  the 
woman.  Uer  statement  was  substantially  eor- 
roborated  by  th#  otliera;  their  ststenKOits 
onl^  varied  in'  some  de^ls  or  differences 
which  arose  from  their  different  positions. 

Scheffler  and  I  were  talking  about  a  trap 
I  had  set  to  catch  some  grouse,  and 

.    .    .    A. ^we  were  talking  about  it» 

and  all  at  once  I  heard  Mr.  Bird's  ffun  cliek, 
— shotgun, — ^when  he  broke  it,  it  clicked,  of 
course,  and  I  looked  up,  and  he  had  the  gan 
to  his  shoulder,  and  m  the  meantime  Mr. 
Scheffler  looked  around;  I  think  he  fired  «k 
Mr.  Hurlin,  and  then  Scheffler  looked 
around  and  held  up  his  hands  and  told  him 
for  God's  sake  not  to  shoot  him,  and  I 
jumped  up  after  he  fired  at  Hurlin,  and  Mr. 
Patterson  kind  of  jumped  back  of  me, — 
jumped  behind  me  like,  and  I  asked  Bird 
not  to  shoot;  he  had  the  run  to  his  shoulder 
all  the  time,  and  I  jumped  and  run ;  put  my 
head  over  Patterson's  shoulder  and  run 
through  the  boat,  and  just  as  I  passed  him 
in  the  boift  he  fired  at  Mr.  Patterson,  and 
Patterson  jumped  overboard;  whether  the 
shot  struck  him  when  he  jumped  overboard 
I  don't  know;  and  in  the  meantime  I  jumpa 
out  on  the  beach,  and  Mr.  Patterson  jumpa 
overboard,  and  Mr.  Bird  comes  running  out, 
climbs  over  the  bow  of  the  boat  with  two 
guns  in  his  hand — his  own  and  Mr.  Schef- 
fler's  —  and  bends  Patterson  off;  the  boat 
was  in  the  M^ntcr  just  kind  of  half  on  the 
beach  *and  half  in  the  water,  and  so  Mr.[lM 
Patterson  wades  around  on  the  side  of  the 
boat  to  get  out,  and  Bird  heads  him  off  and 
tells  him  not  to  come  near  him,  and  Patterson 
kept  begging  him  not  to  shoot  him,  and  Bird 
up  with  his  gun  again  and  says,  "Bob,  you 
dirty  son  of  a  bitch,  you're  the  cause  of 
this,"  and  shot  at  him  the  second  time,  and 
Patterson  came  to  the  beach. 

Q.  Well,  compose  yourself,  Mrs.  Strong 
if  you  can,  and  go  on  and  state  what  oc- 
curred there.  What  happened  when  Ifr. 
Patterson  got  to  the  beach  ?  —  A.  They  w«Pi 
all  on  the  beach  then,  and  he  bagged  BM 
not  to  shoot  him. 

Q.  What  did  he  say  to  himf  —  A.  He 
held  out  his  hands  and  told  him  for  Qoft 
sake  to  think  of  his  poor  family. 
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Q.  What  did  Bird  say?  —  A.  I  don't  re- 
_j«mber  luy  more  what  he  did  say;  I  think 
be  9aj%t  ''Bob,  I  have  thought  of  our  iami- 
Ucs,**  or  BometliiBg  like  that. 

Q,  At  tlie  time  he  fired  at  Hurl  in,  did  you 
IM  what  Mr.  Hurlin  didt  Immediately  aft- 
cr,  ••  far  as  Hurlin  was  concerned  T  Imma- 
diatdy  after  the  shooting  of  Hurlin,  what 
followed  [witness  sobs] ;  what  did  he  do, 
Mrs.  Stroogr  —  A.  Mr.  Hurlin  T 

Q,  Tea.  —  A.  He  never  moved  at  all;  he 
lat  in  the  same  position  when  he  was  shot. 

Q.  Did  bisbody  change  position  at  all  T  —  A. 
No;  just  remained  that  way  for  qui  tea  while. 

Q.  Did  you  see  any  evidence  of  a  wound 
OBI  Mr.  Hurlin, — anything?  —  A.  I  saw 
where  there  was  a  hole  in  his  head  right 
here,  the  left  side. 

The  plaintiff  in  error  claimed  to  have 
acted  in  self-defense.  His  testimonv  will  be 
given  hereafter,  in  connection  with  an  in- 
struction to  which  }*  is  more  particularly 
pertinent. 

In  view  of  the  testimony,  error  is  based 
upon  the  following  instruction  given  by  the 
tnal  court: 

'Hn  this  connection  you  may  consider 
whetlier  the  gun  of  the  defendant  was  placed 
tt  a  point  near  his  bed,  as  stated  by  the  wit- 
nesses for  the  prosecution,  and  whether  the 
defendant  took  nis  ffun  from  the  point  where 
it  was  described  to  liave  been  placed,  by  the 
witnesses  for  the  prosecution,  and  whether, 
without  any  act  on  the  part  of  the  deceased 
fll9](Hr  either  A  those  'sitting  near  him,  he  ma- 
liciously, from  behind  the  backs  of  these 
men,  when  no  attack  was  made  against  him 
in  any*way,  wilfully  and  maliciously  shot 
the  deceased,  Hurlin,  in  the  back  and  side 
d  the  head,  thereby  taking  his  life;  or 
whether  the  statement  of  the  defendant  is 
true,  that  a  quarrel  ensued  between  himself 
and  Patterson  while  discussing  their  ac- 
counts ;  that  blows  passed  between  them,  and 
that,  after  hearing  the  witness  Naomi  Strong 
•ay,  TTiey  are  getting  their  guns,' — if  he 
did  hear  any  such  thing,  and  if  you  so  find, 
—whether  he  sprang  down  to  a  point  near 
the  water  barrel  and  there  seized  his  gun, 
tad  immediately  raising  the  same  shot  Hur- 
lin while  he,  tiie  said  Hurlin,  was  in  the  act 
of  sttempting  to  draw  a  gun  from  his  sleep- 
ing hag;  and,  if  all  of  that  was  true,  as  the 
defendant  states,  whether  he  was  under  the 
necessity  of  immediately  shooting  and  killing 
the  said  Hurlin  in  order  to  protect  his  own 
life,  or  if,  as  the  situation  then  appeared  to 
ikn.  such  necessity  of  immediately  shooting 
Hnrlin  in  order  to  save  his  own  life  existed. 

"If  you  find  from  the  evidence  that  the 
statements   of  defendant   Bird  in    these  re 
spects  sre  true,  and  that  the  statement  of  the 
witnesses  of  the  prosecution  are  not  true 
and  that  the  defendant  Bird  shot  and  killed 
the  said  Hurlin  under  circumstances,  as  thev 
then  appeared  to  him,  necessary  for  the  pro 
teeUon  of  his  own  life,  then  you  should  find 
him  not  guilty.    But  if  you  should  further 
find  that  the  statement    of    the    defendant 
Bird  la  true  as  to  the  acts  of  the  said  Hur 
lin  aa  to  obtaining  his  own  gun  in  the  man 
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ner  he  described,  and  yet  the  apparcoi  daa- 
ger  was  not  such  as  to  make  it  naeeeiuy  or 
apparently  necessary  for  him  to  kill  tihe  d^ 
ceased,  Hurlin,  without  givinc  him  aqj 
warning, — if  you  find  he  gave  wm  ao  wun- 
infy — and  without  calling  upon  hinit  tha 
said  Hurlin,  to  desist  in  his  effoite  to  ohtaia 
his  gun,  and  that  the  defendant^  under  sueh 
circumstances,  shot  and  killed  the  deceased* 
Hurlin,  without  apparent  necessity  therefor 
in  order  to  preserve  his  own  life,  then  you 
should  find  the  defendant  guilty  of  man- 
slaughter at  least. 

"But  in  determining  this  matter,  under 
the  evidence  before  you,  you  must  consider 
the  situation  of  the  parties  at  the  time 
and  *all  the  surrounding  circumstancea,  to-[180] 
sether  with  the  testimony  of  the  witnesses 
for  the  prosecution,  as  well  as  the  evidence 
of  the  defendant." 

The  contention  of  the  plaintiff  in  error  is 
that  the  last  paragraph  '^qualified  the  whole 
instruction,  and  permeat«l  it  with  two  er- 
rors;" because  it  was  in  effect  declared  that, 
even  if  the  testimony  of  the  witnesses  for  the 
government  were  untrue,  it  was  to  be  con- 
sidered in  determining  the  verdict;  and  be- 
cause all  of  the  evidence  for  the  defendant 
(plaintiff  in  error)  except  his  own  was 
withdrawn  from  the  iuiy  in  passing  on 
the  issue  of  self-defense.  The  instruc- 
tion is  not  open  to  this  criticism  when 
considered  in  connection  with  other  in- 
structions. The  rule  as  to  the  credibil- 
ity of  witnesses  was  given  in  other  in- 
structions, and  did  not  nave  to  accompany 
every  ruling,  and  the  jury  were  instructed 
that  it  was  their  duty  'to  consider  the  whole 
evidence,  and  render  a  verdict  in  accordanoe 
with  the  facts  proved  upon  the  trial."  The 
injunction  was  not  limited  by  the  paragraph 
complained  of  by  plaintiff  in  error.  That 
was  preceded  by  the  following: 

"In  considering  whether  the  killing  in  this 
case  was  justifiable  or  excusable  on  the 
ground  of  self-defense,  the  jury  should  con- 
sider all  the  circumstances  attending  the 
killing,  the  conduct  of  the  parties  at  the 
time  and  shortly  prior  thereto,  and  their  re- 
spective situations  at  the  time.  You  should 
determine  from  the  evidence  in  this  caae 
whether  the  several  parties  ujere  situated^ 
at  the  time  of  the  killing,  as  described  &y 
the  toitness  for  the  prosecution  or  desorih^ 
by  the  defendant  himself." 

The  italics  are  ours,  and  manifestly  the 
injunction  was  to  determine  from  the  whole 
evidence  "the  respective  situations"  of  the 
"several  parties."  And  the  same  injunction 
was  expressed  in  the  concluding  paragraph 
of  the  instruction.  This  view  makes  it  un- 
necessary to  consider  at  length  the  instruc- 
tion requested  by  plaintiff  in  error,  the  re- 
fusal oif  which  constitutes  the  8th  assign- 
ment of  error.  It  selected  and  gave  certain 
testimcfny  prominence,  and  attempted  to 
make  it  determinative  of  a  reasonable  doubt 
of  the  guilt  of  the  plaintiff  in  error.  If  we 
could  concede  the  correctness  of  such  an  in- 
struction the  refusal  'cannot  be  claimed  as[lSl] 
error,  if  the  whole  case  was  submitted  to 
the  jury;  and  we  think  it  waa. 
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4.  Tlie  7t]i  aMlgnment  of  error  is  based  struetion  requested  expreeaed  the  law  oor> 
mfom  the  following  instmctions:  reotly,  it  was  nevertheless  ri^tlT  refusedt 

''Eridence  has  been  offered  of  the  escape  because  there  were  no  facts  in  the  ease  to 

of  the  defendant*  or  attempted  escape,  after  justify  it.     The  plaintiff  hi  error  testified, 

arrert  on  the  charge  on  which  the  defendant  and  claimed  to  have  killed  Hurlin  in  wM» 

Is  BOW  being  tried.    This  evidence  Ib  admitted  defense.     His    version   of   the   oontrovernf 

on  the  theoiy  that  the  defendant  is  in  fear  which   preceded  the  homicide  was  as  fol- 

of  the  consequences  of  his  crime  and  is  at-  lows: 
tempting   to    escape    therefrom;    in    other 

word^Uiat  guilt  may  be  inferred  from  the  I  wys  to  him  [Patterson],  •'You  fellows 

fact  of  escape  from  eustody.    The  court  in-  are  nothing  but  a  pack  of  thieves;  you  made 

structs  you  that  the  inference  that  may  be  10  per  cent  on  them  bills  in  Fresco;"  and 

drawn  from  an  escape  is  strong  or  slight  ac-  Patterson  says,    ''You're  a  liar;*    I  say^ 

cording  to  the  facts  surrounding  the  party  "You're  another,"  and  with  that  we  dug  into 

at  the  time.    If  a  party  is  caught  in  the  act  each  other. 

of  crime  and  speeoily  makes  an  attempt  for  g.  And  what  happened?  —  A.  He  struek 

liberty  under  desperate  circumstances,  the  me  and  I  struck  him. 

inference  of  guilt  would  be  strong;  but  if  g.  Where   did    you    strike   himt— A.  Ib 

the  attempt  was  made  after  many  months  of  ^^  ^j^  j^^^  I  knocked  him  off  the  sacks  and 

confinement  and  escmpes  comparatively  with-  ^e  feU  down,  and  with  that  Naomi  hollers, 

out  danger    then  the  inference  of  gJwH  to  uj^^    ^^^    Homer,  they're   getting    their 

be  drawn   from   an  escape    is    slight;    but  „,„.»#    ti,7i.i««  ««- *w*,««i«  «,»  «r«*i.  u;- -~- 

whether  the  inference  of>iilt  is  strong  or  «^*-    .  F'''^"'  ?^"  5^"'°«^  ^P  T    #  i"  S? 

Sight  depends  upon  the  <5ndition.  and  cir-  ^^*^'  V*  sleeping  bag,  one  end  of  it  thi. 

cu^stancS  surro^unding  the  accused  person  7*^'      ^  "i'l^Sll^  t^'Vf  5^"?  ^""uu 

at  the  time"  ^®  ^^         ^  boat;  he  had  to  stoop  liko 

There  was  no  error  in  the  instruction.    It  ^^*^  ">d  he  jumped  for  his  gun,  and,  as  he 

submitted  to  the  juiy  the  attempt  to  es-  <^*1»^  ^  "^?*  ?^               ^       ,  ^      ,  ,    ^ 

cape  as  a  fact  to  be  considered,  not  as  de-  Q-  Com«  to  this  map  and  point  out  juat 

terminative  of  guilt,    and    Allen  v.  United  ^^«"  you  were  when  you  shot  at  Hurlm.-- 

States,  164  U.  S.  492.  41  L.  ed.  628,  17  Sup.  ^v^^f"  *"  ^«"v  ^  J^^fP^i^^o^  here  and 

Ct    Bep.    154,    applies,    and    not   Starr  v.  got  tiie  gun  and  stood  right  about  hera; 

United  States,  164  U.  8.  627,  41  L.  ed.  677,  fc>cheffl«r  and  the  woman  was  here. 

17  Sup.  a.  Rep.  223.  Indeed,  when  the  state  ^  ©•  Where   was   Hurlin?— A.  Hurlin   was 

of  the  record  is  considered  the  charge  given  here  reaching  for  •his  ffun  under  the  8leep-[lMJ 

was  as  favorable  to  the  accused  as  the  law  >»«  ^^g"*  »n^  had  it  under  his  knee  like  this 

warranted.    The  only  testimony  on  the  sub-  ^^7'  ...                    _^  .                  .    _ 

ject  of  flight  related  to  an  escape  made  by  Q-  And    where    was   Patterson  T—i..  He 

the  prisoner  in  October,  following  his  arrest  was  jumping  from  here  over  against  the 

in  June.     This  testimony  was  objected  to,  edge  like,— you  see  the  rifle  was  right  in 

not  because  proof  of  flight  was  per  ae  inad-  '"ere.    I  had  seen  that  ffun  there  before,  for 

missible,  but  solely  on  the  ground  that  the  Scheffler  had  it  out,  and  brought  in  and  set 

escape  in  question  was  too  remote  from  the  it  down  there.    He  was  going  for  thai, 
commission  of  the  offense  charged  and  the 

arrest  and  imprisonment  of  the  accused,  to  It  is  hardly  necessary  to  point  out  that 

be  entitled  to  go  to  the  jury.   The  court  over-  this  testimony  shows  the  woman  to  have 

ruled  the  objection  on  the  ground  that  it  been  an  innocent  spectator  of  the  fray,  and 

went  to  the  force  of  the  evidence,  and  not  if  Scheffler  had  any  guilty  connection  with 

to  its  admissibility.     When,  therefore,  the  what  transpired,  it  was  not  as  the  aocompiiee 

court  charged  the  jury  that  an  attempt  to  of  plaintiff  in  error.    Nor  did  he  become  an 

escape,  "made  after  many  months  of  con-  accomplice  by  not  disclosing  the  homicide 

finement"  and  "comparatively  without  dan-  until  some  time  afterward. 

(132]ger,"  tended  •only  slightly  to  prove  guilt.  We  find  no  error  in  the  other  rulings,  ob- 

we  think  the  instruction  was  not  amenable  jected  to,  nor  do  they  require  particular  Jf 

to  the  criticism  made  ol  it.  In  view  of  the  in-  view, 

struetion   which   the  court    gave,    as    just  Judgment  affirmed. 

stated,  we  think  the  court  committed  no  er-  ^^^^ 
ror  in  not  giving    a  more  elaborate  instruc- 

?n\t  rha^l^'^v^  ""  •*"'  ""  ""'"^  STATE  OF  ALABAMA. 

5.  The   plaintiff  in   error    requested    the  ^3^  g   ^   Reporter's  ed.  18»-18«.> 
court  to  give  an  mstruction  which  denned 

principal  and  accessoiy,  expressed  the  legal  ^rror  to  etate  court  —  Federal  queetiom* 

value  of  the  testimony  of  an  accomplice  and  _           ^    ^ 

the  necessity  of  its  corroboration  to  justify  A  claim  that  the  admission  in  evidence  of  the 

a  conviction,  and  submitted  to  the  jury  to  Nora. — On  wriu  of  error  from  United  Statee 

determine  whethar  Charles  Scheffler  and  Na-  i^P^fr}''  ^"^T^  ^  •*?il^'^nJ*^r  2?^n  ? 

^-.«  CM^.«««.  ^^^  ^*m  «»*«  «Af  f>»«  n«*/>nnin1ioPA  HambUu  V.  Wcstem  Land  Co.  87  L.  ed.  U.  8. 

omi  Strong  were  or  were  not  the  accomplices  ^^^ .  Kjp,ey  y.  mmols  em  rel  Akin,  42  L.  ed. 

of  plaintiff  m  error  in  the  killing  of  Hurlin.  ^  g,  993 .  ^qa  jt«  BnciianaB,  89  L.  ed.  U.  & 

Assuming,  without  deciding,    that    the    in-  884. 

JO0  ^^'^  ^*  ^ 


MfliiM  tMttaBODr  or  B«  atwMt  «ttn«n  w»  •!(,.  CMf«  JtutiM  lUlw  ddtTM^  Um[1S« 

H  Tlolatton  of  tb«  l*th  AmendmaBt  to  Uia  opinion  of  tha  omut' 

!fr.fc.^SS^VS°«.  rr;  irt'h.''S^  jn  J»«'l'i  wu  convicted  in  tb«  dty  eonrt  of 

?:iJ5;j:s£^\^t£2rpCrco';s  Montp™eJ3^MM.^.yco™t,,Al.b««^ 

•t  th*  nmted  StatM  to  MTlnr  tfaa  indimrat  o"  Wi  IwUetment  lor  criminal  MMUlt,  aad 

•t  thi  bifkaat  eoait  of  a  itat*.  kr  an  anlgti-  tli«  JndgiD«nt  agminat  blm  wu  aBrmad  bf 

■at  of  arrar  ta  tbat  «oart  wblcb  waa  not  tha  anprema  eonrt  of  that  atata.     12  80. 

emlitrad  br  it  pnaamablr  baeaaac  aa  aaeb  168.     To  rariaa  that  jndgment  thia  wrtt  af 

tataUoB  kad  baan  talaad  la  tba  trial  coari.  error  waa  brought. 

Tha  eonriction  wsa  tha  raanlt  of  a  aeoosA 

^     ,.,  ,  trial  of  the  oaae,  and  the  allied  victim  al 

tHO.  HI.J  U,g  aiaault,  who  had  tcaUflod  at  the  flraC 

trial,  was  not  preaent  at  tha  aeeond.    But 

iflMi  NoMmUr  7.  mS.    IhM^i  Sovtm-  •^i"'*  "'  ''"/"'*®".,*«""F'^y  "•,**: 

bar  17   1909.  mitted  aninat  dafendanta  objection,  and  it 

*  la  oontended  that  thereby  defendant  waa  d» 

prlrad  of  rfgfata  aeonnd  by  the  Federal  Can- 

Pr  ZRBOTt  t«  tba  Supreme  Court  of  the  atltutlnn,  and  denied  due  proecaa  irf  law. 

BUta  of  AJabanw  to  rerlew  a  Judgment  The  qiicatlon  for  na  to  dceida  at  tfaa  ontart 

ifflming  a  oonvlction  la  the  Cit?  Court  at  ta  whether  aueb  a  claim  waa  apedallr  aat 

HeetpFiDarr    for    eriminaJ    aaaaslt.      Dia-  np  at  tha  proper  Ume  and  In  tha  proper 

»imt.  wav. 

Beaaama  aaa  bdow,  32  80.  lU.  fba  rula  U  ftrmir  eaUblUfaed  by  the  da- 

Tbe  facta  are  itated  b  the  opinion.  elaiona   of  tba   bigheat  court  of   AUbaina, 

Mr.  Mmarj  Jt.  IttmrnruM  a^ued  tbe  eanae,  that  when  a  witaeaa  la  beyMid  the  juriedl» 

aad,  wltb  M*M»n.  Liotul  Adcmt,  J.  N.  Luee,  tiati  of  the  court,  whetber  ha  liaa  removad 

Hd  B.  Jflehal,  tllad  a  briaf  for  plaiatiS  in  frotn  tlta  atate  pennanentlj  *or  for  an  Iit-[1M] 

nor.  definite    time,    hia    taatimonj   on    a    fonner 

Mr  OlMwlaa  O.  Brwwa  arguad  the  oauaa  trial  for  the  aame  offenac  may  be  siTen  is 

aad  filed  a  brief  for  defendant  In  ar«W!  eridenea  againat  defendant  on  a  au&eqnent 

Tha  Federal  i|<Matlon,  being  firat  preaentad  tn»\.    i««  t.  Sloia,  "■"•■*»■  5*>L«ft 

^,*<il'  1*  -  ^^'  A  ^r  5^'  I"  U-ia  aaae,  aridettea  waa  introduced  ba- 
w-^*'^'?«  n-  S'^ft  ITr  -I  n«"  '»«  ^»  trial  judga  that  the  wil«aa  wa. 
»  2'^*k  ^5*  ^%^  ^-J^jh-f-  ii"'  not  ia  tha  aUU  at  tha  time  o(  the  trial,  and 
^  ^"^.^  ,V,^T^S*',^"^i^  ^''.t'?^  that  her  ab.«>ee  wa.  of  a  permanent  or  U- 
Oo^T.  Ofc.o,  1B3  U.  8.  238,  U  ^  *f-  ^"-^  deflnlU  nature.  There  waTno  pretenae  of 
fap.  Ct  Kap.  120:  T-fwar  t.  SMyaritim,  .^.^^  b,  procurement,  and  thwa  waa  evl- 
iSJ  ^i5-  "'  ^f^Lr*-  tfV  ^'  l"^-?*-,^-  SiT^^dSSSTln  ^.ttampUng  to  aarr. 
M;  Bpi^  T.  ntowtt,  123  V.  S.  181,  31  t.  ,^„^  „p<«rber.  It  waa  heldthat  aaffl. 
•d.  80,  B  Sup.  Ct.  Rap.  21;  BoMicwi  r.  Ion-  ^^^j  louidaUon  tor  tha  admUaion  of  art- 
Ma.  189  U.  a  M.  32  U  ad.  WO,  B  Sup.  Ct  j^^  ^  ^  ,„„„„  taatlmony  had  been 
8^1fl8;Bonfcol«arr.»aiarorfcL./«..Co.  ^^^  ^^  U,,  aupreme  court  concurred  In 
178  U.  S.  406,  44  L.  ad.  1184,  80  Sup.  Ct.  ti,,t  coneluaion.  Defendant  objected  to  thU 
Rep.  872.                                      .     ,    .          .    ,  preliminary  proof,  and  moved  to  exclude  it 

A  writ  o(  error  to  review  tba  Judgment  of  o^  Mveral  grounda,  one  of  which  waa  "that 

tba  Ugboat  tribunal  of  a  aUU  atanda  on  a  0,^  defendant   haa  the  oonatitutional   right 

Ear  diiTarant  ground  from   a  direet  appeal  i^   be   confronted    by"   the    witneaL     Theaa 

ln»  tba  enprema  court  of  a  territory,  and  objecUona  having  been  overruled,  evidene* 

eanaot  be  maintained  in  the  abaenca  of  a  ^aa  introduced  of  the  tatimoay  given   bj 

ladarnl  qnartkn  giving  juriadiction.  the  abaent  witneaa  on  direct  and  crow  «<• 

teata  T.  TaMia,  188  U.  S.  067,  36  U  ad.  iminatjon  on  tha  former  trial,  to  which  da- 

8D8,  11  tep.  CL  Rap.  07S.  tendant    objected    <a    tha    ground,    amoiy 

Tha  qoaation  pnverly  before  tha  Alabama  othera,  "that  the  daCendaat,  Jaoobi,  baa  tha 

aoorta   waa  the   admliaibilitT   of   the   teatl-  conatituUonal  right  t«  b*  oonfronted  by  tba 

■007  aadw  a  TaJid,  nnquaationed  conatitu-  witneaaea   againat   him."    Tba  trial   judga 

Hiinal   pitffirioi  of  tba  atate  Oonititution,  orerruled  defendant'a  abjaetioBa,  and   eaoh 

•ad  tka  TaUdl^  of  tba  eonatitutlonal  pro-  ground  thereof,  and  admitted  the  evideno^ 

rtaica  wmm  not  denied,  but  upheld,  and  the  and  defendant  dulj  exacted.    No  rafarana* 

taatlMcay  vaa  luU  admiadble  under  luch  to  the  ConaUtnUon  of  tba  United  Statea  wu 

liortrfiwa.    No  atatota  or  provlaton  of  tha  made  in  the  obJecUooa.    The  Oonatitntloa 

OoMMtwrion  o(  the  United  SUtea  waa  ape-  of  Alabama  provided  Uiat  [art.  1,  |  7]  "^ 

aWly  dmwn  la  ^nantiou,  nor  any  law  of  tha  all  criminal  proaeeutiona  tba  aaeuaed  haa  * 

atata  bald  to  be  valid  iriticb  was  in  con-  right    .    .    .    to  ba  eontrontad  bj  Ua  wU- 

Ikt  wttb  tha  Ooutltatioo  of  tha  United  neaaea  againat  him;"  and  U  la  plain  that 

StUaa^  the  eonatitutional  right  aaairtad  waa  nndar 

OMitnl  LmU  C*.  ▼.  htiil^,  169  U.  S.  the  aUte  Conatitutlan.    JfBlar  r.  OcnmaU 

Ml,  «•  L.  ad.  »l^  U  Sap.  Ob  Bap.  W.  £.  Co.  188  U.  8.  Ul.  48  U  ad.  408^  IS  Sop. 


SuPKEu  OoDBT  w  na  Ukird  SfAna. 


■  OL  Hep.  U;  Endowment  d  Beneo.  i 
Kama*,  120  U.  S.  103,  SO  L.  cd.  663, 
Ct.  Rep.  499. 

After  the  mm  reached  the  state  ■ 
eourt,  error  wu  awinwd  to  the  ad 
•f  the  evidence,  as  being  in  rioUtioi 
]4th  Amendmcat.  The  •upreme  co' 
mot  refer  to  that  contention,  presumi 
e*u»e  of  the  aettled  rule  In  Alabi 
oiminal  casei,  that  when  speciSc  j 
of  abjection  to  the  admlnsion  of  evidt 
(136[n»fgned,  all  others  *ara  waived  (V 
V.  Blate,  97  Ala.  U,  12  So.  241)  ;  •: 
the  aupreme  court  will  not  decide 
tiott  relating  to  the  admlaaion  of  c 
not  mide  and  acted  on  in  the  trie 
(freeman  v,  Btean,  22  Ala.  106;  Ac 
T.  Robinton,  65  Ala.  SIO,  36  Am.  Hi 
The  aupreme  court  was  therefore  no 
npon  to  Tcviae  the  judgment  of  t 
eourt  for  error  not  comniitted,  and 
not  Interfere  with  its  action  in  adh< 
the  usual  cour«e  of  it«  judgments. 
eourt,  however,  had  passed  npon  th 
tion,  our  jurisdietion  might  have  beei 
tafned.  Mallett  v.  fforth  Carolina, 
S.  .^86,  4S  L.  ed.  1016,  ZI  Sup.  Ct.  H* 
Dreyer  v.  [Uinoi*,  187  U.  8.  71.  oi 
es  Sup.  Ct.  Rep.  2B. 

In  Spiet  V.  lUinoU,  123  U.  8.  1 
uom.  B»  parte  Bpiet,  31  L.  ed.  BO, 
Ct.  Rej).  21,  where  objection  to  the 
■Ion  of  a  cert«ln  letter,  because  obtj 
violation  of  the  Constitution  of  the 
States,  was  made  In  tlie  supreme  c 
the  state  for  the  first  time,  and  thi 
declined  to  consider  the  eonatitutiani 
tlon  supposed  to  be  involved,  on  the 
that  it  was  not  raised  In  the  tria 
Mr.  Chief  Justice  Waite  said:  "To 
Jurisdiction  under  |  TOO  of  the 
Statutes,  because  of  the  denial  by 
eourt  of  an;  title,  right,  privilege, 
BUiiltj  claimed  under  the  Constitu 
any  treat;  or  statute  of  the  United 
it  roust  appear  on  the  record  that  su 
right,  privilege,  or  immunitj  waa  's 
set  op  or  claimed'  at  the  proper  timi 
proper  way.  To  be  reviewable  here, 
ciaion  muat  be  against  the  right  so 
or  claimed.  Aa  the  aupreme  court 
state  was  reviewing  the  decision  of  t 
court,  it  must  appear  that  the  cla 
made  in  that  court,  because  the  i 
eourt  wat  only  autiiorized  to  revi 
Judgnient  for  errors  committed  the 
we  can  do  no  more.  This  is  not,  a 
to  be  supposed  by  one  of  the  counsel 
petitioners,  a  question  of  n  waivi 
right  under  the  Constitution,  laws,  e 
ies  of  the  United  States,  but  a  que 
claim.  If  the  right  waa  not  set 
claimed  in  the  proper  court  below,  t1 
nent  of  the  highest  court  of  the  stat 
action  is  conclusive,  so  far  as  the  : 
review  here  is  eoneemed."  And  see 
V.  Jfistouri,  124  U.  B.  364,  31  L.  ed 
Bup.  Ct  Hep.  443;  Boldunn  v.  Kan. 
v.  8.  6Z,  32  L.  ed.  640,  9  Sup.  Ct.  B 

The  result  is  that  the  tcrit  of  erv 
W  diuntitttd,  and  it  it  m  ordtrad, 
10* 


•ED.  H.  RBID,  Ptg.  f>  Brr^  [| 

PEOPLE  OF  TH£  STATE  OP  COLORADa 

(Sea  8.  C.  Bepnrter's  ed.  1ST-I53.) 

^nters(0(«  eotnmeroe— alala  rtg%tUtUot^^ 
prior  Uijfiaialifm  by  Confres* — Ii«e-Stodb 
Tuorawftiw— privilf^s*  and  immuniffe*. 


tbe  proTliloai  of  the  anlmat  Industrr  act  A 
May  29,  1S84  (23  Stat,  at  L.  SI,  cbap.  BO; 
U.  H.  Coup,  litai.  leoi,  p.  266),  for  the  ltt> 
vestlcatlon  end  aapprcaslan  of  dlseaaei  ot 
cattle,  or  those  relating  to  the  eiportatl^ 
of  dlsessed  cattle  to  ports  In  foreJcn  con» 
tries,  and  the  trinspartatlon  between  tiM 
sutes  of  Itve  stock  known  to  be  diseased,  aa 
to  preclndg  the  ensctment  of  Colo.  Seaa. 
Lawa  18SS,  p.  S3B,  prohlbttlnK  the  Importa- 
tion of  cattle  from  sontl)  ot  tbs  Uth  pat^ 
Sllrl  of  north  Istltade  between  April  Ist 
and  Navember  1st.  unless  first  kept  lor  nlna- 
tr  dsfs  at  soma  plscs  nortb  ot  that  parall^ 
or  unleaa  a  certlficite  of  freedom  from  cod- 
tsglauB  or  Infection*  dlsesse  has  been  ob- 
tsloed   Iran    the   state   veterinary   sanitary 

NoTi. — At  la  comtHutiOKoi  egualftii  of  friS- 
lleSB*.  tminmttiel,  and  profeoHow— see  LOOlB- 
Tllle  Sstety  Vaalc  A  T.  Co.  v.  Lonlsvllla  k  H. 
B.  Co.   (Ky.)  14  L.  &.  A.  SIS,  snd  not*. 

jHlalloB  0/  lafertlats  or  f«rvlg» 
notes  to  Norfolk  k  W.  R.  C«. 
V.  Com.  (Vs.)  IS  L.  B.  A.  lOT ;  HcCaona  *  F. 
Co.  V.  CItlsens'  Trust  k  aarrty  Ce.  34  C.  a  A. 
13 :  Ratterman  v.  Weatem  U.  Tsl«.  Co.  IS  L. 
ed.  U.  8.  228;  Hanooii  v.  Chloaio,  ST  L.  «C 
U.  B.  21fl  :  ClavelanO,  C.  C.  A  St.  L.  R.  Co.  v. 
Backus.  SB  L.  ed.  d.  8.  1041 ;  and  Postal  TelaC 
Cable  Co.  ▼.  Adams,  8»  L.  ed.  a.  8.  III. 


Proper  quarantine  resulatloaia  restricting  the 
hnportatloo  at  cattle  from  suother  state  on  ae- 
coaat  of  tba  danger  ttom  dliesae  Ai  not  make 
nnconetttnttonsl  legulationa  of  eommerea. 
Smith  V.  St.  LODts  A  8.  W.  R.  Co.  161  D.  8.  2M. 
4D  L.  ed.  S4T,  21  Bup.  Ct.  Bep.  806. 

A  statate  msklnx  persons  hsvliis  in  their 
possession  Teita  cattle  which  have  not  beos 
wintered  north,  Usble  tor  sn;  damages  wbleh 
may  aeeme  from  permitting  them  t»  run  at 
Urge  and  therehy  apread  rhe  Texas  feTsr,  Is  not 
DDconatHnUonat.  ElmnMb  v.  Ball,  129  U.  8. 
21T,  32  U  ed.  dBS.  2  Inter*.  Com.  Kep.  40T,  t 
Snp.  CL  Rep,  3TT. 

And  the  prorlKtons  of  2  Kan.  Gen.  Stat  1S6T. 
rASip.  ise.  p.  701,  making  sot  penon  who  brings 
Into  the  state  cuttle  capable  of  fanpsrtlng  Tszaa, 
splenic,  ar  gpsiilsh  lever,  liable  tor  dunages 
sustained  by  tbe  communlcnUoa  of  such  fev*t 
to  other  csttle.  snd  provldlnr  that  cattle 
broogbt  from  south  of  tbe  3Tth  parallel  of  nortb 
latitnde  aball  be  prima  facie  deemed  ospabia  ot 
communicating  the  disease,  are  not  void  aa  a 
regulation  ot  commerc*.  Ulssonri,  &.  A  T.  R, 
Co.  T.  Usber,  199  U.  S.  ftl3.  42  L.  sd.  8T8,  IS 
Bup.  CL  Rep.  4S8. 

In  Crimes  t.  Kddy,  126  Ho.  108.  98  L.  R.  A. 
OSS.  28  S.  W.  TSfl.  the  coari  upheld  as  a  VolU* 
reKoUtkn  so  much  of  Uo.  Bar.  8Ut.  1SS«,  | 
Has.  aa  prohibited  the  importation  Into  th*  atat* 
of  Tcisa.  Mexican.  Chsroke*.  and  Indian  cattls 
which,  though  not  Cbemaetves  diseased,  were  !>• 
tected  with  microbes  or  parsslte*  by  Wbl4 
Teisa  fever  might  b*  coauoODlaated  to  othM 
catUs,  sJthoufh  tbs  coort  smcsdsd  tbAt  lb* 
18TV.a. 


Bsd)  T.  OoLOBAoa 


X,  V9  VBcoostltatlooal  Imrdcn  on  Intentato 
coBimerc«  la  made  hj  the  proTiaiona  of  (jolo. 
Bern.  Laws  1886,  p.  835,  prohiblUng  the  Im- 
porting of  eattle  from  aoatb  of  the  86th 
parallel  of  north  latitude  between  April  lat 
and  NoTember  lat,  nnleaa  flrat  kept  for  nlne- 
Cj  daja  at  aome  place  north  of  that  parallel, 
«r  tinleaa  a  cartlfleate  of  freedom  from  eon- 
tailona  or  Infactloua  dlaeaae  haa  been  ob- 
tained from  the  atate  reterlnary  aanltary 
board* 

8.  The  priyllegea  and  Immunltlea  of  dtlaena 
tai  the  aoTeral  atatea  are  not  denied  bj  the 
pTOTlalona  of  Colo.  Seaa.  Lawa  1885,  p.  885, 
tor  the  protection  of  domeatlc  cattle  agalnat 
the  communication  of  dlaeaae  by  cattle  from 
ether  atatea^  where  the  atatate  la  equally  ap- 
plicable to  eltlaena  of  all  atateia. 

[Ko.  280.1 

iryuad  Oetoher  24,  190t.    Decided  Deeem- 

her  1,  190t. 

IN  ERROR  to  the  Supreme  Court  of  the 
IHate  of  Colorado  to  review  a  Jud^ent 
whieh  affirmed  a  oonvlction  in  the  District 
Court  of  Arapahoe  Countf  for  a  violation 
of  t  statute  of  that  atate  for  the  protection 


of  domeetie  cattle  from  the  eommunicatkn 
of  diaeaae  by  cattle  from  other  atatea.  Af^ 
fUrtned* 

See  aame  oaae  below,  68  Pae.  228. 

The  facts  are  stated  in  the  opinion. 

Me8sr$,  Johuft  H.  Denlaoa  and  Wll* 
llam  M*  Spriacor  argued  the  cauae^  and, 
with  Meaere,  Ralph  Talbot  and  W.  H.  Wad- 
ley  and  Aasietant  Attorney  General  Beek, 
filed  a  brief  for  plaintiff  in  error: 

The  transportation  of  live  stodc  by  rail  or 
by  watercourse  from  state  to  atate  is  m 
branch  of  interstate  commerce. 

Hanntbal  d  St.  J.  R,  Co.  v.  Bu§en,  06  U. 
S.  465,  24  L.  ed.  627. 

The  fact  that  Congress  has  acted  precludes 
the  atate  of  Colorado  from  enacting  this 
statute,  if  the  eame  be  unreasonable,  unneo- 
essary,  or  eumulatave,  or  imposes  grievous 
and  unnecessary  burdens  upon  the  shipper 
engaged  in  interstate  conunerce,  in  excess  ci 
congressional  requirementa. 

Bmiih  V.  Alabama,  124  U.  S.  465,  81  U 
ed.  508,  1  Inters.  Com.  Rep.  804,  8  Sup.  Ot^ 
Kep.  564 ;  Hineon  v.  Lott,  8  Wall.  148,  10  L. 
ed.  387. 


pnetfcal  effMt  of  such  provision  was  the  abao- 
lati  Inhlbltloo  of  shipment  4nto  the  atate  of  all 
cattle  conring  from  the  sooth. 

Tbe  Importation  of  Texaa  cattle  Into  the 
attt*  between  March  1st  and  December  lat  In 
uA  year  cannot  be  absolutely  prohibited. 
Biaalbal  ft  St.  J.  B.  Oo.  v.  Huaen,  95  U.  8.  465, 
84  L.  ed.  627. 

Such  eaaea  aa,  prior  to  the  decision  In  Han- 
altal  ft  Bt  J.  R.  Co.  V.  Hoaen,  05  U.  8.  465,  24 
L  Id.  527,  had  anatalned  eflPorta  abaolutely  to 
9«olilbM  the  Importatloo  of  Texas  cattle  (Teasel 
▼.  Alexander,  58  111.  254 ;  Bteveaa  v.  Brown,  58 
in.  289;  WUaon  v.  Kanaaa  aty,  St.  J.  &  C.  B. 
B.  Co.  60  Mo.  184 ;  Hnsen  v.  Hannibal  &  St  J. 
B.  Ce.  60  Mo.  226 ;  Kenney  v.  Oannlbal  &  St.  J. 
B.  Co.  68  Mo.  476)  have  alnce  been  oyerruled. 
Qilffloie  V.  Hannibal  ft  St.  J.  B.  Co.  67  Mo.  823  ; 
McAlliter  V.  Chicago^  B.  I.  ft  P.  B.  Co.  74  Mo. 
SM;  Urtoa  v.  Sherlock,  75  Mo.  847 ;  Salaenatelii 
▼•  HtTis,  81  111.  801. 

Th«  right  to  carry  frelghrt  and  property,  given 
t»  nllroada  by  U.  S.  Bev.  Stat.  I  5258  (U.  S. 
Coop.  But.  1901,  p.  8564),  doea  not  give  them 
^  fight  to  carry  lirto  a  atate.  In  violation  of 
>tett  lawa,  cattle  known,  or  which  by  due  dIM- 
C*&oe  may  be  known,  <to  be  capable  of  com- 
Banlcating  dlaeaae.  Missouri,  K.  ft  T.  B.  Co. 
▼•  Hiber.  168  U.  S.  613,  42  L.  ed.  878,  18  Sup. 
Ct  Rep.  488. 

The  provisions  for  the  Investigation  of  the 
^MHiies  of  cattle,  and  the  auppreaslon  thereof. 
Bide  by  the  anlmaJ  Induatry  act  of  Congreaa  of 
Muth  28,  1884,  with  the  later  appropriation  of 
■oaey  to  carry  them  out,  do  not  preclude  legls- 
ittloD  by  atatea  to  protect  domeatlc  cattle 
•lalofft  the  communication  of  diaeaaea  by  oat- 
tlt  from  other  atatea.     /Md. 

A  dlvtinctlon  haa  been  drawn  in  Mlasourt  be- 
tween   the    transportation    of    Infected    cattle 
tkioogh  the  atate,  and  the  Importation  of  auch 
eattle  Into  the  atate.    And  the  Mlaaourl  atat- 
ate has  therefore  been  declared  unconstitutional 
ao  far  aa  ft  would  Imipoae  a  liability  on  a  rail- 
road company  engaged  In  tranaportlng  through 
the  atate  cattle  infected  with  Tezaa  or  Spanlah 
faver,  without  any  Intention  of  unloading  with- 
in the  atata,  for  the  Injury  to  domeatlc  cattle  by 
fsaaon  of  the  wrecking  of  the  train  and  the  con- 
tusnt  axpoaore  to  the  iflaaaaa.    Oitmas  v.  Bd- 
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dy.  126  MkK  168,  26  L.  B.  A.  638.  28  S.  W.  756 ; 
Selvege  v.  St.  Louis  ft  S.  F.  B.  Co.  185  Mo.  168, 
86  S.  W.  652. 

But  In  Kansaa  a  almllar  atartute  waa  applied 
to  an  almost  Identical  state  of  facta,  egadoat  aa 
objection  that  auch  statute  waa  an  embaiigo 
upon  Interataite  commerce.  Bfflaaouri  P.  B.  Co. 
V.  Flnley,  88  Kan.  560,  16  Pac.  951. 

A  atate  cannot  make  a  carrier  who  ahall,  b»> 
tween  March  1st  and  December  lat,  tranaport 
Tezaa  cattle  through  the  atate  without  unload- 
ing them,  liable  for  all  contagion  apread  by 
them.  Hannibal  ft  St  J.  B.  Co.  v.  Huaen,  96 
U.  S.  465,  24  L.  ed.  527. 

But  where  auch  cattle  are  unloaded  within 
the  atate,  a  atatute  under  which  the  carrier  may 
be  held  liable  for  all  conaequent  Injury  to  do- 
mestic cattle  doea  not  violate  tlie  commerce 
claoae  of  the  Federal  Conatltutlon.  Bouae  v. 
Touard,  1  Kan.  App.  270,  41  Pac.  426. 

The  Idaho  aheep  quarantine  act  of  March  18, 
1899,  authorising  the  governor,  when  he  haa 
reaaon  to  believe  that  there  la  an  epidemic  In- 
fectious dlaeaae  of  sheep  In  localities  outside  the 
state,  to  Investigate  the  matter,  and.  If  he  finds 
the  dlaeaae  ezlata,  to  make  a  proclamation  de- 
claring auch  localltlea  Infected  and  prohibiting 
the  Introduction  therefrom  of  aheep  Into  the 
state,  except  under  auch  restrlctlona  aa  after 
consultation  with  the  state  aheep  Inspector  he 
may  deem  proper, — la  within  the  poHce  power  of 
Che  atate.  Baamuaaen  v.  Idaho,  181  U.  S.  198, 
45  L.  ed.  820,  21  Sup.  Ot.  Bep.  594. 

Quarantine  regulations  established  by  the  gov- 
ernor of  the  state  on  recommendation  of  a  live- 
stock aanltary  commlaslon  In  purauance  of  Tez. 
Rev.  Stat  1895,  art.  5043c,  whereby  the  Im- 
portation of  all  cattle  from  the  atate  of  Louisi- 
ana from  June  5th  until  the  15th  day  of  the 
following  November  la  prohibited  becauae  the 
llve-atock  commlaslon  had  reason  to  believe  that 
the  anthrax  had  broken  out  or  waa  Uable  to 
break  oilt  In  that  atate,  are  a  proper  exerclae 
of  the  police  power  of  the  atate.  Smith  v.  St 
Loula  ft  S.  W.  B.  Oo.  181  U.  S.  248,  45  L.  ed. 
847,  21  Sup.  Ct  Bep.  808. 

For  other  caaea  on  the  validity  and  conatrue- 
tlon  of  atatutory  regulatlona  aa  to  Infected  oa- 
Imala,  aee  note  to  Orlmas  v.  Bddy  (Mo.)  26  L. 
B.  ▲.  688. 
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All  flUte  lagialaiioB  adjudged  imrmlid  bj       I^  is  a  matter  of  general  liiloniiatioii  or 

Miis  court  either  impoaed  a  tax  upon  aome  knowledge  that  Texas  cattle  are  not,  in  faot^ 

aabject  of  commerce,  or  exacted  a  lioenee  fee  diaeaaed  themselves,  so  as  to  render  them 

from  the  parties  engaged  in  eommeroial  ptir>  unhealthy  for  food,  hut  that  all  Texas  cattle 

suits  interstate  in  their  nature,  or  created  are  infected  in  their  pystema  with  a  paca- 

an  impediment  to  the  free  naviffation  of  pub-  site  or  germ  which  is  harmless  to  them,  but 

He  waters,  or  prescribed  conditions  in  so-  which  whan  taken  into  the  atomach  by  nar 

aordance  with  which  oommerce  in  particular  tive  cattle  producaa  what  ia  known  aa  Texaa  . 

articles  or  between  particular  placea  waa  ro-  fever, 
quired  to  be  conducted.  OrirMs  ▼.  Eddy,  126  Mo.  168,  26  L.  E.  A. 

Sherlock  ▼.  AUing,  93  U.  8.  99,  23  L.  ed,  03d,  28  8.  W.  756. 
819.  The  regulationa  prescribed  by  the  Agricul- 

Congress  haa  full  control  orer  interstate  tural  Department  aa  incidental  to  carrying 

commerce,  and  is   the  only  authority    by  the  act  into  effect  could  not  relieve  even 

which  that  oommerce  can  be  regulatea.  from  civil  liability. 

Mwouri,  K.  d  T,  R.  Co.  v.  Haber,  169  U.       MtMOuri,  K.  d  T.  R.  Co.  T.  Hdber,  169  U. 

8.  613,  42  L.  ed.  878,  18  8up.  Ct  Rep.  488 ;  8.  624,  42  L.  ed.  882,  18  Sup.  Ct.  Rep.  488. 
Orimes  v.  Eddy,  126  Ma  168,  26  L.  R.  A.       Neither  corporationa  nor  individuals  ara 

638,  28  8.  W.  766;  Broum  v.  Houston,  114  entitled,  by  force  alone  of  the  Constitution 

U.  8.  622,  29  L.  ed.  267,  8  Sup.  Ct  Rep.  of  the  United  Statea,  and  without  liability 

1991.    See  also  Oibbont  r.  Ogden,  9  Whesi.  for  injuries  resulting  therefrom  to  others^ 

1,  6  L.  ed.  23.  to  brin^  into  one  state  from  another  atata^ 

Hie  Missouri  statute  waa  held  to  be  un-  cattle  liable  to  impart  or  capable  of  corn- 
constitutional,  solely  becauae  it  went  beyond  municatin^  disease  to  domestic  caUla. 
the  neceesities  of  the  caae.  liisBourt,  K.  d  T.  R,  Co.  v.  Haber,  169  U. 

Hannibal  d  8t.  J.  R.  Co.  v.  Hutm,  96  U.  8.  628,  42  L.  ed.  883,  18  Sup.  Ct  Rep.  488. 
8.  465,  21  L.  ed.  527.  The  fee  of  1.5  centa  per  nead  ia  not  im- 

Transportation  is  essential  to  commerce,  reasonable, 
or,  rather,  it  is  commerce  itself;  and  every       Patap$co  Ouano  Co,  v.  North  Carolina  Bd. 

obstacle  to  it,  or  burden  laid  upon  it  by  leg-  of  Agri.  171  U.  8.  345,  43  L.  ed.  191,  18  Sup. 

islative  authority,  is  regulation.  Ct  Rep.  862. 

Ibid, 

The  sUte  may  not,  under  cover  of  exert-  ,   •Mr.  Juatioa  Harlam  delivered  the  opin-[188? 

ing  iU  police  powers,  substantially  prohibit  Ion  of  the  ,oourti 

or  burden  either  foreign  or  interstate  com-  ^The  plaintiff  In  error  waa  convicted  la 

mnob,  ^^  district  court  of  Arapahoe  county,  Colo- 

Ibid.;  Leisy  v.  Hardin,  135  U.  8.  100,  34  redo,  and  sentenced  to  oonfinement  for  ilz 

L.  ed.  128.  3  Inters.  Com.  Rep.  36,  10  Sup.  months  in  the  county  jail  for  a  violation  of 

Ct  Rep.  681.  ^®  ^  section  of  a  statute  enacted  March 

The  power  conferred  by  the  Constitution  ?  let,  1885,  to  prevent  the  introduction  of 

upon  Congress  to  regulate  commerce  ia  ex-  infectious  or  contaffioua  diseases  among  the 

eluaive,  and  permiU  no  action  or  interfer-  ?*"*«  "jj*  "**"o?r      **^  '^^    ^      ^^ 

eoca  by  the  sUtes  in  any  case  where  the  ^^"  ^^^j  P-  ^l^'  «     ^   u     ^v 

subject  of  the  power  is  national  or  admiU       ^«  judgment  was  affirmed  by  the  au- 

one  uniform  syitem  of  regulation.  prwne  court  of  tiie  stat^  and,  thec«je  hav- 

Cooley  V.  PhiladelphiTport  Wardens,  12  ]^  J^  ^^}^^^  }^^  ^*  ^  fSf^^w  ^^^ 

How.  299,  13  L.  ed.  996;  Gibbons  v.  Ogden.  ^^l/^^,  judgment  the  accused  hss  been  da- 

9  Wheat  16,  6  L.  ed.  27    Henderson  y.New  ?i«^  *  ^^J^  ^f^'^''}^lx!'^%T!fJ^^^^     """"^ 

York,  92  U.  8.  259,  sub  nom.  Henderson  v.  ^^STS'llLuir  t^^^u^  fJ^^^nulrv 

Wickham,  23  L.  ed.  543;  Qulf,  C.  d  8,  F.  R.  ^^tr^^^in^J^Z.^^^ 

oup.  ut.  nep.  W£.  .,...,    ...    .  feet  attributed  to  it  by  the  accused,  and. 

The  state  requirement  is  hostile  both  to  li/  j.  •*'*'*  ■•'•■y^  *  m*      ^  u  ^1.  "^*:~*^»     "j» 

Ktxr%Janw%^         n  ^       leoTTci  to  thst  instrumcnt 
an^o^^J  l\^'h'Z'''  ""'f^T^'  qS  ^"  ^       After  reciting  that  cerUin  infectious  and 

99  39  L  ed.  910  15  Sup  Ct.  Rep.  802.  contagious  diaSses,  known  aa  the  Texas  or 

A  state  cannot  regulate  commerce  under  gpienetic  fever,  Spanish  itch,  and  other  dis- 

tbe  guise  of  an  inspection  law.  eases  of  a  dangerous  and  contagious  nature, 

Minnesota  v.  Barber,  136  U.  S.  313,  34  L.  ^^^^  prevalent  among  cattle  and  horse  stodc 

S?-  *%«^  ^»*?"-  Com.  Rep.  185,  10  Sup.  O.  i„  ^he  states  and  territories  south  of  tha 

Rep.  862 ;  Brtmmer  y.  Rebman,  138  U.  S.  78  gg^h  parallel  of  north  latitude,  and  that  it 

^  ^r^'J^K^J^^^"^  ^™-  ^P-  ^^'  ^^  '^M  wsential  for  the  protection  of  tiie  cat- 
Sup.  Ct.  Rep.  213.  tie  and  horses  of  Colorado  to  prevent  tha 

Mr.  FredeHo  D.  MoKeaney  argued  the  introduction  and  spread  of  all  such  diseaaea 
cause  for  defendant  m  error.  Mr.  Charles  within  that  atate,  the  above  sUtuU  provid- 
er. Post  filed  a  brief  for  defendant  in  error:  ^d: 

The  Colorado  act  was  intended  as  suople-       "§  i.  it  shall  be  unlawful  for  any  person, 

mentary  to  and  along  the  line  of  the  Federal  association,  or  corporation  to  bring  or  drive, 

act  or  cauae  to  be  brousht  or  driven,  into  this 

Missouri,  K.  d  T.  R.  Co.  v.  Haber,  169  U.  state  any  cattle  or  horses  having  an  infao* 

8.  013,  42  L.  ed.  878,  18  Sup.  Ct.  Rep.  488.  tioua  or  *contagioua  diaaaae,  or  which  hav«[ia91 
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lierdedf  or  bnmsbt  into  eontaet,  with 
maj  other  eatUe  or  horses  laboring  under 
•nrh  disease,  at  any  time  within  ninety 
davs  prior  to  their  importation  into  this 
sUte. 

"9  2.  It  shall  be  unlawful  for  any  person, 
association,    or    corporation    to    bring    or 
drtTe,  or  cause  to  oe  brought  or  driven,  into 
this  state,  between  the  first  day  of  April 
and  the  first  day  of  November,  any  cattle  or 
korses  from  a  state,  territory,  or  county, 
•oath  of  the  86th  parallel  of  north  latitude, 
•nless  said  cattle  or  horses  have  been  held 
it  some  place  north  of  the  said  parallel  of 
ktitude  for  a  period  of  at  least  mnety  days 
prior  to  their  importation  into  this  state,  or 
unless  the  person,  association,  or  corpora- 
tion owning  or  having  charge  of  such  cattle 
er  horaes  shall  procure  from  the  state  veteri- 
nary sanitary  lx>ard  a  certificate,  or  bill  of 
betlth,  to   uie  eflfeet  that  said   cattle   or 
hones  are  free  from  all  infectious  or  con- 
tigious  diseases,  and  have  not  been  exposed. 
It  any  time  within  ninety  days  prior  there- 
to, to  any  of  said  diseases.    The  expense  of 
SDT  inspection   connected    herewith   to   be 
fuA  by  the  owner  or  owners  of  such  cattle 
or  horses. 

"I  3.  Any  person  violating  the  provision 
of  this  act  shall  be  deemed  guilty  of  a  mis- 
toetnor,  and  shall,  on  conviction,  be  pun- 
iibcd  l^  a  fine  of  not  less  than  five  hundred 
(600)  dollars,  nor  more  than  five  thousand 
(6,000)  dollars,  or  by  imprisonment  in  the 
oomity  jail  for  a  term  of  not  less  than  six 
■OBths,  and  not  exceeding  three  years,  or 
hf  both  such  fine  and  imprisonment. 

"I  4.  If  any  person,  association,  or  cor- 
poration shall  bring,  or  cause  to  be  brought, 
into  this  state,  any  cattle  or  horses,  in  vio- 
lation of  the  provisions  of  sections  1  or  2  of 
this  aet,  or  shall,  by  false  representation, 
proeure  a  certificate  of  health,  as  provided 
lor  m  section  2  of  this  act,  he  or  they  shall 
be  liable,  in  all  cases,  for  all  damages  sus- 
tained on  account  of  disease  communicated 
hj  or  from  said  cattle  or  horses;  judgment 
for  damages  in  any  such  case,  together  with 
the  costs  of  action,  shall  be  a  lien  upon  all 
•ueh  cattle  and  horses,  and  a  writ  of  at- 
tachment may  issue  in  the  first  instance 
without  the  giving  of  a  bond,  and  the  coui  t 
rendering  such  judgment  may  order  the  sale 
of  said  cattle  or  horses,  or  so  many  thereof 
[liOJai  *niay  be  necessary  to  satisfv  said  judg- 
ments and  costs.  Such  sale  shall  be  con- 
ducted as  other  sales  under  execution." 
Colo.  Sess.  Laws  1885,  p.  335. 

There  was  no  proof  in  the  case  that  the 
particular  cattle  in  question  had  any  dan- 

Krous.    infectious,    or    contagious    disease, 
it  it  did  appear  that  after  being  kept  a 
Jong  while  in  Lubbock  and  Cochran  coun- 
ties, Texas,  south  of  the  3dth  parallel  of 
north  latitude,  these  cattle  were  shipped  on 
the  20th  day  of  June,  1901,  to  Denver,  Colo- 
rado, on  their  way  to  their  ultimate  desti- 
nation in  Wyoming,  without  being  first  in- 
spected as  required  by  the  statute  of  the 
former  state.    The  provisions  of  the  Colo- 
rado statute  were  ignored  altogether  as  in- 
valid legislation.     Being  asked  by  one  of  the 
witnesses  whether  he  had  or  not  allowed  the 
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state  board  of  sanitary  inspection  to  inspect 
the  cattle  or  whether  or  not  he  had  procured 
from  the  state  veterinary  sanitary  board 
a  certificate  or  bill  of  health  to  the  ef- 
fect that  the  cattle  were  free  from  all  in- 
fectious or  contagious  diseases,  the  defend- 
ant said  "that  the  state  board  of  sanitary 
inspection,  through  one  of  their  inspectors, 
had  inspected  the  cattle  against  his  will  and 
desire,  out  that  he  had  not  obtained  from 
the  board  any  certificate  or  bill  of  health 
whatsoever.  But  he  said  that  he  immedi- 
ately theretofore  had  had  the  cattle  In- 
<ipected  by  a  duly  authorized  inspector  of 
the  Bureau  of  Animal  Industry  of  the 
United  States,  at  Hereford,  in  the  state  of 
Texas,  and  had  obtained  a  certificate  from 
him  to  the  effect  that  the  same  were  free 
from  any  infectious  or  contagious  disease; 
that  the  reason  he  could  not  get  a  certifi- 
cate or  bill  of  health  from  the  state  board 
of  Colorado  was  because  he  would  not  pay 
the  expense  of  such  inspection,  and  because 
he  had  opposed  such  inspection  as  unneces- 
sary and  without  any  warrant  in  law." 

When  refusinff  his  assent  to  the  state  in- 
spection, Reid  snowed  to  the  state  author- 
ities what  he  called  a  "United  States  cer- 
Uficate." 

The  certificate  was  signed  by  "Arthur  C 
Hart,  Ass't  Inspector,  Bureau  of  Animal 
Industry."  That  officer  certified  that  ha 
had  carefully  inspected  the  cattle  in  ques- 
tion at  Hereford,  Texas,  and  found  toem 
"free  from  Texas  or  splenetic  fever  infec- 
tion (^boophilus  hovis),  or  any  other  infec-[141] 
tious  or  contagious  disease,"  and  that  '*no 
Texas  fever  infection  is  known  to  exist 
where  they  have  been  kept  or  on  the  trail 
over  which  they  have  passed."  Below  the 
signature  of  the  assistant  inspector  was  the 
following  unsicned  printed  memorandum: 
"Animals  which  have  been  inspected  and 
certified  by  an  inspector  of  the  U.  S.  Bureau 
of  Animal  Industry,  and  are  free  from  dis- 
ease, have  the  right  to  go  into  any  state  and 
be  sold  for  any  purpose,  without  further  in- 
spection or  the  exaction  of  fees." 

The  above,  together  with  certain  pub- 
lished regulations  prepared  and  issued  by 
the  Bureau  of  Animal  Industry,  was  all  the 
evidence  in  the  case. 

The  defendant  asked  the  court  to  instruct 
the  jury: 

That  it  was  unnecessary  for  the  defend- 
ant to  procure  from  the  Colorado  veterinary 
sanitary  board  a  certificate  or  bill  of  health 
to  the  effect  that  his  cattle  were  free  from 
infectious  or  contagious  diseases,  and  had 
not  been  exposed  at  any  time  within  ninety 
days  prior  thereto,  to  any  of  said  diseases, 
for  the  reason  that  the  cattle  had  previous- 
ly been  inspected,  "according  to  the  statute 
of  the  United  States  in  such  case  made  and 
provided,  and  according  to  the  rules  and 
regulations  pursuant  to  said  statute,  pro- 
mulgated by  the  Department  of  Agricul- 
ture, by  a  duly  authorized  inspector  of  the 
Bureau  of  Animal  Industry  of  the  United 
States,  stationed  at  Hereford,  in  the  state 
of  Texas,  and  had  been  duly  certified  by 
such  United  States  inspector  to  be  free  from 
any  infectious  or  contagious   disease;    and 
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for  the  farther  re«aon  that  b«,  the  »id  de-  *uid  Moertafn  whether  thtt  rtatutft  hM  th«[l4 
fendant,    then    and    there     exhibited     knd  mom  and  effect  claimed  for  it. 
•bowed  to  the  uid  itate  inipector  of  Colo-       The  etAtuta  i«  entitled  "Aa  Act  for  t]u 
mdo  the  uid  inspection  c«rti(!cmt«   of  the  btabliahmctit  of  a   Bureau  of  Anlinal   In- 
United  Btatei  to  Mid  cattle;"  and,  duitr^,  to  Prerent  the  Kcportation  of  Di» 

That    the     Colorado     atatut«,     approred  eased  Cattle,  and  to  Provide  Heana  for  the 

Uarch  21at,  1885,  and  under  which  aefoid-  Suppreaaion    and    Bstlrpation    of    Pleur»> 

ant  waa  proeecuted,  waa  repugnant  to  the  pneumonU  and  Other  Ooatagiooa  Diaeaaw 

provision  of  the  ConitltuUon  of  the  United  among  Domeatic  Anlmala." 
Btatea  giving  CoosreM  power  to  regulate       Bv  the  let  aection  tha  Conunivioner  of 

commerce  among  the  ttawi,  ••  well  aa  to  Agriculture  ia  directed  to  organize  in  his  d» 

the  provision  declaring  that  the  cltiEcoa  of  partment  a  Buresn  (rf  Animal  Induatrjr,  ta 

each  state  shall  be  entitled  to  all  the  privl-  appoint  a  chief  thereof,  who  ahall  ba  a  ociai- 

leges  and  immunitiea  of  eitizena  in  the  aev-  petent  veterinary  sureeon,  sjid  whose  dntf 

eral  states,  and  was  null  and  void,  ai  Im-  it  shall  be  "bo  invsstigate  and  report  upoa 

posing   unneceseary   and   unlawful    burdens  the  condition  of  the  dtanestie  animals  of  tiM 

and  restrictions  upon  lnterstat«  commerce.  Unit«d  Stata,  their  protection  and  nae,  and 

[142]     'The  court  refused  to  lo  inatruct  the  jury,  also  inquire  into  and  report  the  causes  nt 

but  instructed  them   that   if  they   believed  contagious,    infectious,     and    eommunicaUa 

from    the    evidence,    beyond     a     reasonable  diBeasea  among  them,  and  the  means  for  tlia 

doubt,  that  the  defendant  did,  on  or  about  prerention  and  curs  of  the  same,  and  to  eol- 

the  20tfa  day  of  June,  1001,  that  Is,  between  lect  such   ioformition  on  these  subjects  U 

the  lat  day  of  April  and  the  Ist  dav  of  No-  shall   be   valuable  to  ths  agricultural  and 

vember  of  that  year,  "unlawfully  bring  or  commercial  interests  of  the  coontTT."     |   1 

drive,  or  cause  to  be  brought  or  driven,  into  [U.  S.  Comp.  But.  IMl,  p.  BM], 
the  state  of  Colorado,  and  into  the  eounty  of        B;r  the  2d  section  the  Commissioner  isa»- 

Arapahoe,  the  cattle  as  mentioned  in  the  in-  thorized  to  appoint  two  eompetent  s|[«iiil». 

formation  or  any  part  thereof,  from  certain  practical  atocK  raisers  or  ncperienesd  boal' 

conntiea  aonth  of  the  Setb  parallel,  north  uesa  men  familiar  with  questions  pertaiBlnf 

latitude;  and  that  said  cattle  had  not  been  to   conmerciBl   transections   in    Uvs  atoc^ 

held  theretofore  at  some  place  north  of  said  whose  duty  it  shall   be,  under  the  instrtt^ 

parallel  of  latitude  tor  a  period  of  at  least  Uons  of  the  Commissioner,  "to  enunins  and 

ninety  days  inior  to  the  importAtioD  of  said  report  upon  the  beat  methods  ol  treatil^, 

cattle  into  said  atat«  of  Colorado;  and  that  transporting,  and  caring  for  animals,  and 

the  said  defendant  had  not  procured   from  the  means  to  ba  adopted  for  the  Bnppresaioa 

the  state  veterinary  sanitary  board  of  Colo-  and  extirpation  of  conta^ous  pleuro-pn«a- 

rado  a  certificate  or  bill  of  health,  to  the  monia,  and  to  provide  againat  the  spread  at 

effect  that  said  cattle  were  free  from  infec-  other  dangerous  eontagiooa,  infectious,  and 

tious  or  contagious  diseases,  and  to  the  ef-  communicable  diseaaea.       |  &  [U.  8.  Compk 

feet  that  the  same  had  not  been  exposed  at  Stat  1901,  p.  300]. 

any  time  within  ninety  daya  prior  thereto  The  3d  section  mslcea  it  "the  dn^  of  th« 
to  any  of  said  diseases;  and  that  then  and  Commissioner  of  Agriculture  to  prejwra 
Uiere  the  said  defendant  did  refuse  snd  de-  such  rules  end  regnlstjons  as  he  may  oean 
dine  to  procure,  or  permit  anyone  for  him  neoessar]'  for  the  spesdy  and  effectual  sup- 
to  procure,  such  certificate  or  bill  of  pression  and  extirpation  of  said  f- 
heslfh,  and  did  re'  ...■.-  -  ..  -  ....  .  -.  .  .. 
allow,  or  suffer  o  .  . 
to  pay,  the  expense  of  any  ins'pectJon  so  as  territory,  and  Invite  said  authorities  to  oo- 
bf  the  act  prescribed, — then  and  In  that  operate  in  the  execution  and  enforcement  of 
event  it  is  your  duty  to  find  the  defendant  this  act."  And  "whenei«r  the  plans  and 
guilty  as  charged  in  this  information."  methnde  of  the  Conunissioner  of  Agricuitura 

The  contention   here  of  tha  defendant  is  shall  be  accepted  bv  any  state  or  territorj 

subetantially  that  the  subject  of  the  tiaua-  in  which  pi  euro-pneumonia  or  other  oonta- 

porUtion   of   cattle  from   one  state  to  an-  gious,  infectious,  or  communicable  disease  la 

oher  hsB  been  so  far  covered  by  the  act  of  declared  to  exist,  'or  such  state  or  territory[l4 

Congress  known  as  the  animal  industry  act  "''""   ^»'"=  adopted  plana  and  methoda  for 

of  May  2flth,  I8M   (23  Stat,  at  L.  31,  chap.  ^^^^  suppraaion  and  extiijwUon  of  aaid  dia- 

«0,  U.  8.  Comp.   SUt.   1901,  p.  2B0),  that,  *"'"'«■  ""d  »nch  plans  and  methods  shall  Im 

stter  its  passage,  no  enactment  by  the  sUte  ""^Pt^d^  by   the  Commisiloner   of   Agricd- 

upon  the  «me  auhjcct  was  permiLible;  snd  ture    ond  whenever  the  governor  of  a  atat. 

that,  even  in  the  absence  of  legislauJn  bv  T   ?J*'"    P^°P"'?   constituted    •uthoritis. 

"Z     •     _    ..     7;  1       J     Ii  *   icjjM.Buuii   u.  3|™,fy  their  readmeM  to  co-opcrats  for  tfa* 

F^.fT'V  *'■■!  Coif"''?   "^"t*   «   "'"'"^'  e^linction   of  any  contagious,  "infectious,  or 

in  that,  by  its  natural  or  necessary  opera-  communicable  disease   in  conformity  with  tha 

Uon,   it   unreasonably   obstructs    that   free-  prcvisiona  of  this  act,  the  Commiasioner  of 

dom  of  commerce  among  the  states  which  Agiiciilturc  is  hra-eby  authorized  to  expend 

the    Constitution    established.     These   ques-  90  mucli  of  the  money  appropriated  by  this 

tlons  are  recognized  by  the  court  as  of  great  uct  as  may  be  neceasar;  in  such  investiga- 

importance,  and  have  received  ita  most  oare-  tions,  and  in  such  diainfcction  and  quaran- 

ful  consideration.  tine  measures  as  may  be  necessary  to  pr«h 

Taking  up  the  first  branch  of  the  defend-  vent   the   spread   of   the   disease   from   ons 

anfn  ^■ontcntion,  let  us  look  at  the  control-  state  or  territory  into  another."     |  S  [U.  8. 

ilvf  srorisioDS of  tbeabove  act  of  Couicieiia,  Comp.  UtaL.  1901,  p.  3001. 
JJS  187  W.  «. 
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Ib  order  '^  promote  the  exportation  of 
live  stock  from  the  United  States/'  th« 
Oommiaaioiier  was  directed  to  "make  spe- 
dal  investigation  as  to  the  existence  of 
pleura-pneumonia,  or  any  contagious,  infec- 
tious, or  communicable  disease,  along  the 
dividing  lines  between  the  United  States 
and  foreign  countries,  and  along  the  lines 
of  transportatioo  from  all  parts  of  the 
United  States  to  ports  from  which  live  stock 
are  exported,  ana  make  report  of  the  re- 
salts  of  such  investigation  to  the  Secretary 
of  the  Treasury,  who  shall,  from  time  to 
time^  establish  such  regulations  concerning 
the  exportation  and  transportation,  of  live 
stock  as  the  results  of  said  investigations 
may  reouire"  (|  4  [U.  S.  Comp.  Stat.  1901, 

&  3 183  J )  $  and  that  "to  prevent  the  expor- 
tion  from  any  port  of  the  United  States 
to  aqy  port  in  a  foreign  country  of  live 
itoek  affected  with  any  contagious,  infec- 
tioos,  or  communicable  disease,  and  espe- 
dally  pleuro-pneumonia,"  the  Secretary  of 
the  Treasury  was  authorized  to  take  such 
iteps  and  adopt  such  measures,  not  incon- 
sistent with  the  provisions  of  the  act,  as  he 
might  deem  necessary.  |  6  [U.  S.  Ck>mp. 
8Ut.  1901,  p.  3183]. 

By  another  section  of  the  act  all  railroad 
«ompanies  within  the  United  States,  or  the 
owners  or  masters  of  any  steam  or  sailing 
fsssel  or  other  vessel  or  boat,  were  forbid- 
den to  receive  for  transportation  or  trans- 
port from  one  state  or  territory  to  another, 
or  from  any  state  into  the  District  of  Co- 
hunbia,  <»>  from  the  District  into  any  state, 
''any  live  stock  affected  with  any  conta- 
gious, infectious,  or  communicable  disease, 
and  especially  the  disease  known  as  pleuro- 
[14l]pDeuinoiiia ;  nor  shall  *any  person,  company, 
or  corporation  deliver  for  such  transporta- 
tion to  any  railroad  company,  or  master  or 
owner  of  any  boat  or  vessel,  any  live  stock, 
knowing  them  to  be  affected  with  any  con- 
tagious, infectious,  or  communicable  dis- 
esse;  nor  shall  any  person,  company,  or  cor- 
poration drive  on  foot  or  transport  in  pri- 
nte  conveyance  from  one  state  or  territory 
to  another,  or  from  any  state  into  the  Dis- 
trict of  Columbia,  or  from  the  District  into 
toy  state,  an^  live  stock,  knowing  them  to 
be  affected  with  any  contagious,  infectious, 
or  communicable  disease,  and  especially  the 
disease  known  as  pleuro-pneumonia :  Pro- 
videdf  That  the  so-called  splenetic  or  Texas 
fever  shall  not  be  considered  a  contagious, 
infectious,  or  communicable  disease  within 
the  meaning  of  sections  4,  5,  6,  and  7  of  this 
set.  as  to  eatUo  being  transported  by  rail  to 
market  for  slaughter,  when  the  same  are  un- 
loaded only  to  be  fed  and  watered  in  lots  on 
ths  way  tJiersta*  9  0  [U.  S.  Comp.  Stat 
1901,  p.  3184]. 

Other  provitioiis  of  the  act  are  as  fol- 
lows: 

"I  7.  That  it  shall  be  the  duty  of  the 
Commissioner  of  Agriculture  to  notifv,  in 
mriting,  the  proper  ofRcials  or  agents  of  any 
ndlroad,  steamboat,  or  other  transportation 
company  doing  business  in  or  throup;h  anv 
infected  locali^,  and  by  publication  m  sucn 
newspapers  as  he  may  select,  of  the  exist- 
SBce  of  said  contagion;  and  any  person  or 
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persons  operating  any  such  railroad,  or 
master  or  owner  of  any  boat  or  vessel,  or 
owner  or  custodian  of  or  person  having  con- 
trol over  su6h  cattle  or  other  live  stock 
within  such  infected  district,  who  shall 
knowingly  violate  the  provisions  of  section 
0  of  tills  act,  shall  be  guilty  of  a  misde- 
meaner,  and,  upon  conviction,  shall  be  pun- 
ished by  a  fine  of  not  less  thsin  one  hundred 
nor  more  than  five  thousand  dollars,  or  by 
imprisonment  for  not  more  than  one  year, 
or  by  both  such  fine  and  imprisonment. 
[U.  S.  Comp.  SUt  1901,  p.  3184.] 

"9  8.  That  whenever  any  contagious,  in- 
fectious, or  communicable  disease  affecting 
domestic  animals,  and  especially  the  dieease 
known  as  pleuro-pneumonia,  shall  bo 
brought  into  or  shall  break  out  in  the  Dis- 
trict of  Columbia,  it  shall  be  the  duty  of 
the  commissioners  of  said  District  to  take 
measures  to  suppress  the  same  promptly 
and  to  prevent  the  same  from  spreading; 
kind  for  this  purpose  the  said  commission- 
ers are  *hereby  empowered  to  order  and  i«-[14€ 
quire  that  any  premises,  farm,  or  farms 
where  such  disease  exists  or  has  existed,  be 
put  in  quarantine;  to  order  all  or  any  ani- 
mals coming  into  the  District  to  be  detained 
at  an^  place  or  places  for  the  purpose  of  in- 
spection and  examination;  to  prescribe  reg- 
ulations for  and  to  require  the  destruction 
of  animals  affectnl  with  contagious,  infec- 
tious, or  communicable  disease,  and  for  the 
proper  disposition  of  their  hides  and  car- 
casses; to  prescribe  regulations  for  disin- 
fection, and  such  other  regulations  as  they 
may  deem  necessary  to  prevent  infection  or 
contagion  being  communicated,  and  shall  re- 
port to  the  Commissioner  of  Agriculture 
whatever  thev  may  do  in  pursuance  of  the 
provisions  or  this  section.  [U.  S.  Comp. 
Stat.  1901,  p.  3184.] 

*'§  0.  That  it  shall  be  the  duty  of  the  sev- 
eral United  States  district  attorneys  to 
prosecute  all  violations  of  this  act  which 
shall  be  brought  to  their  notice  or  knowl- 
edge by  any  person  making  the  complaint 
under  oath ;  and  the  same  shall  be  heard  be- 
fore any  district  or  circuit  court  of  the 
United  States  or  territorial  court  holden 
within  the  district  in  which  the  violation  of 
this  act  has  been  committed."  [U.  S.  Comp. 
Stat.  1901,  p.  3185.]  23  Stat,  at  L.  31, 
chap.  60   (U.  S.  Comp.  SUt  1901,  p.  299). 

It  may  be  here  stated  that  by  the  act  of 
February  9th,  1889,  the  Department  of  Ag- 
riculture was  made  one  of  the  £2xecutive 
Departments  of  the  government,  and  placed 
imder  the  supervision  and  control  of  a  See- 
retarv  of  Agriculture  (25  Stat  at  L.  659, 
chap.*  122,  U.  S.  Comp.  SUt  1901,  p.  285), 
and  that  by  the  act  of  July  14th,  1890,  the 
SecreUry  was  vested  with  all  the  authority 
which  by  the  above  act  of  May  29th,  1884. 
was  conferred  upon  the  Commissioner  of 
Agriculture.     26  SUt  at  L.  282,  chap.  707. 

It  is  quiU  true,  as  urged  on  behalf  of  the 
defendant,  that  the  transporUtion  of  live 
stock  from  sUU  to  sUte  is  a  branch  of  in- 
UrsUte  commerce,  and  that  any  specified 
rule  or  regulation  in  respect  of  such  trans- 
porUtion, which  Congress  may  lawfully 
r escribe  or  authorise,  and  which  may  prop- 
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m\j  b«  deemed  m  rcgalatioii  of  sucli  eom- 
mem.  !■  peimmouni  throughout  the  Union. 
Bo  taat  when  the  entire  subject  of  the 
tnaqportfttioo  <rf  live  etock  from  one  state 
to  another  is  taken  under  direct  national 
superyision,  and  a  mtem  derised  l^  whieh 
diseased  stock  may  be  excluded  from  inter- 

(147]  state  oommeree,  all  *local  or  state  regula- 
tions in  respect  of  such  matters  and  cover- 
Ing  the  same  ground  will  cease  to  have  any 
force,  whether  formally  abrogated  or  not; 
and  sudi  rules  and  rmilations  as  Congress 
may  lawfully  preBcrihe  or  authorize  will 
alone  control.  CHhhont  ▼.  Ogden,  9  Wheat. 
1,  210,  6  L.  ed.  23,  73;  Morgan*9  L.  d  T.  K. 
d  B,  B,  Co,  y.  Loutetofia  Bd.  of  Healthy  118 
U.  S.  455,  464,  30  L.  ed.  237,  241,  6  Sup.  Ct 
Rep.  1114;  Bennington  ▼.  Georgia,  163  U. 
8.  200,  317,  41  L.  ed.  166,  173,  16  Sup.  Ct 
Rep.  1086;  Hew  York,  N.  B.  d  B.  R,  Co.  ▼. 
New  York,  165  U.  S.  628,  631,  41  L.  ed. 
853,  854,  17  Sup.  Ct  Rep.  418;  Miuouri, 
K.  d  T.  R,  Co.  V.  Baher,  160  U.  S.  613,  626, 
42  L.  ed.  878,  882,  18  Sup.  Ct  Rep.  488; 
Raamuesen  v.  Idaho,  181  U.  S.  108,  200,  45 
L.  ed.  820,  821,  21  Sup.  Ct.  Ren.  504.  The 
power  which  the  states  might  tlius  exercise 
may  in  this  way  be  suspended  until  na- 
tional control  is  abandonea  and  the  subject 
be  thereby  left  under  the  police  power  of  the 
states. 

But  the  difficulty  with  the  defendant's 
case  is  Uiat  Congress  has  not  by  any  statute 
covered  the  whole  subject  of  the  transporta- 
tion of  live  stock  among  the  several  states, 
and,  except  in  certain  particulars  not  in- 
volving the  present  issue,  has  left  a  wide 
field  for  the  exercise  by  the  states  of  their 
power,  by  appropriate  regulations,  to  pro- 
tect their  domestic  animals  against  conta- 
gious, infectious,  and  communicable  dis- 
eases. 

An  examination  of  the  animal  industry 
act  will  make  this  entirely  clear.  Three 
distinct  subjects  are  embraced  by  that  act 
(hie  is  the  ascertainment  through  the  Agri- 
cultural Department  of  the  condition  of  the 
domestic  animals  of  the  United  States,  the 
causes  of  contagious,  infectious,  or  com- 
municable diseases  affecting  them,  the  best 
methods  for  treating,  transporting,  and  car- 
ing for  animals,  the  means  to  be  adopted 
for  Uie  suppression  and  extirpation  of  such 
diseases,  particularly  that  of  contagious 
pleuro-pneumonia,  and  to  collect  such  infor- 
mation on  those  subjects  as  will  be  valu- 
able to  the  agricultural  and  commercial  in- 
terests of  the  country.  Congress  did  not 
assume  to  declare  that  "the  rules  and  regu- 
lations*' which  that  Department  might 
adopt  as  necessary  "for  the  si>eedy  and  enec- 
tuaf  suppression  and  extirpation  of  said  dis- 
eases" should  have  in  themselves,  or  apart 
from  the  action  of  a  state,  any  binding 
force  upon  the  states.  They  were  to  be  cer- 
tified to  the  executive  authority  of  each 
state,  and  the  co-operation  of  such  authori- 
ties in  executing  the  act  of  Congress  in- 
vited.    If    the    authorities     of     Any     state 

[148]*adopted  the  plans  and  methods  devised  by 
the  Department,  or  if  the  state  authorities 
adopted  measures  of  their  own  which  the 
Department  approved,  then  the  money  ap- 
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conductinff  the  reqmred  inveatlgatJUBa,  aad 
in  such  aisinfection  and  qnarurtlM  Msaa 
itres  as  miffht  be  necessary  to  pre>?wt  tli» 
spread  of  the  dlBeases  in  question  from  «ia 
state  or  territory  into  another.  Conmis 
did  not  intend  to  override  tlie  power  of  tli* 
states  to  care  for  the  safety  of  the  prop«rtj 
of  their  peoples  bj  aueh  le^^latlon  aa  they 
deemed  appropriate.  It  did  not  imdertak* 
to  invest  any  officer  or  agent  of  tlie  Dqiartr 
ment  with  authoril^  to  go  into  a  state  and 
without  its  assent  take  charge  of  the  work 
of  suppressing  or  extirpatinff  eontaf^ooi, 
infectious,  or  communicable  mseases  there 
prevailing,  and  which  endangered  the  health 
of  domestic  animals.  Nor  did  Congresf 
give  the  Department  authority  by  its  offi- 
cers or  agents  to  inspect  cattle  within  the 
limits  of  a  state,  and  give  a  certificate  that 
should  be  of  superior  authority  in  that  or 
other  states,  or  whieh  should  entitle  the 
owner  to  carry  his  cattle  into  or  through 
another  state  without  reference  to  the  rea- 
sonable and  valid  regulations  which  the  la^ 
ter  state  may  have  adopted  for  the  protec- 
tion of  its  own  domestic  animals.  It  should 
never  be  held  that  Congress  intends  to  su- 
persede, or  l^  its  legislation  suspend,  the 
exercise  of  the  police  powers  of  the  states* 
even  when  it  may  do  so,  unless  its  purpose 
to  effect  that  result  is  clearly  manifested. 
This  coiu>t  has  said — and  the  principle  haa 
been  often  reaffirmed — that  "in  the  applica- 
tion of  this  principle  of  suprema<nr  of  an 
act  of  Congress  in  a  case  where  the  state 
law  is  but  the  exercise  of  a  reserved  power, 
the  repugnance  or  conflict  should  be  direct 
and  positive,  so  that  the  two  acts  oould  not 
be  reconciled  or  consistently  stand  togeth- 
er." Sinnott  v.  Davenport,  22  How.  227, 
243,  16  L.  ed.  243,  247.  The  certificate 
given  to  the  defendant  by  Assistant  Inspect- 
or Hart  of  the  Bureau  of  Animal  Industry 
was  in  itself  without  legal  weight  in  Colo- 
rado. As  said  in  Missouri,  K,  d  T.  R,  Co. 
V.  Baher,  above  cited:  "While  the  states 
were  invited  to  co-operate  with  the  general 
government  in  the  execution  and  enforcement 
of  the  act,  whatever  power  they  had  to  pro- 
tect their  domestic  cattle  against  such  dis- 
eases was  left  untouched  and  unimpaired  *by[14l 
the  act  of  Congress."  Hence,  it  was  decid<Mi 
in  that  case  that  the  animal  industry  act 
did  not  stand  in  the  way  of  the  state  of 
Kansas  enacting  a  statute  declaring  that 
any  person  driving,  shipping,  or  transport- 
ing, or  causing  to  be  shipped,  driven,  or 
transported  inte  or  through  that  state,  any 
cattle  liable  or  capable  of  communicating 
Texas  or  splenetic  fever  to  domestic  cattle 
should  be  liable  to  the  person  injured  there- 
by for  all  damages  sustained  by  reason  of 
the  communication  of  said  disease  or  fever, 
to  be  recovered  in  a  civil  action.  We  there 
licid  that  the  Kansas  statute  did  nothing 
more  than  establish  a  rule  of  civil  liability, 
in  that  state,  affected  no  regulation  of  in- 
terstate commerce  that  Congress  had  pre- 
scribed or  authorized,  and  impaired  no  right 
f^ecured  by  the  national  Constitution. 

Another  subject  embraced  by  the  act  <^ 
Congress  related  to  the  exportation   from 
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rmtm  of  tk»  OaHad  8tat«  to  porta  in  for  Hla  knmrMge  m  to  tbe  Httwl  oondltioa  of 

dgn  eonutriCB  of  Ut*  atodc  ■ffeetod  wiU  the  eottl*  wu  tf  bo  aoBMqnenw  imdor  tko 

(Mta^ooa,  iofecUoua,  or  eommunicable  di»  ^t^t*  enkctneat,  or  under  the  cbu-ge  mnda. 

Me^  Ci^kMUllr  it]enro.pwunonl»;   »Dd  U  our   eonelniioB   1*   that   tha   etatuto   of 

idatioB  to  that  ■""fj*-  S«retar7  of  th.  Oobrado  h  here  tarolved  do.  not  oorer  tha 

ftjaaMj  wai  wtbomed  to  take  "uch  .Up  ^^„,              ^  a.  the  art  of  Oongn»,  and 

Si"*^-'"^^"' ™'"'  "£'  f"^''!r  th«rfo«  1.  not  inoooaitt«.t  with*that  aot, 

«ith  tha  art  rf  CongT^.  aa  he  deemed  n«>  ^^j  j^,  eonaataUonaUty  it  not  to  ba  quaJ- 

after  'tlM 


l»  PV»C»  "'  the  anim^  ioduatr,        (^^,j„  prindptoa  In  waU  aettl«l  by  th. 


^^Y^-s^."  rrt.rr-  *5{:'  fo;;rerTecr.Krt;jr^;;;;L™~i;'tJZ 

in  fact  afTerted  11"  rtock,  which  it  waa  th.  ^j,,                 ^,  ^  ^j^  ^  whatarar  Ian- 

'■^PT '^?"*^i;  *"  "E?"!:  *..      _.  (maJeitMyhaframadriiatbedeteTinin-i 

Bull  anoUwr  anb^  oovared  ly  the  art  h  ^g  „,tu4l  •andlWn.abl.  aSaet.  ffan^tlM] 

a»  driring  on   foot   or   traraporting   froii  ^             j^        y^    M  U.  a  Mi.  268.  .«» 

M)  «Uta  or  territory  into  another  atata  oi  Hmdernm  r.  Wiokkam.  28  ll  ad.  »4S, 

«-***?>.  ^  *l^  "L^It  ^J^Z  P^  6*8-    Aaotbw  U.  that  a  aUta  may  not,  fcy 

Wrt  of  Cotambia,  or  frmn  the  ftatrirt  Inu  j^^       y       .^j^ti^n^   wh.t«et   thdirot 

HJf iSi^  "^  ""*'^  *".'^V  ^  ■  jfct.'unnece^rily  b^den  foreign  or  loten 

mnmunicabla  diaeaaa.     But  tUe  prort.ion  ,   ^^       gj  U_  g   ^gj   ^^2,  24  L.  ed.  687, 

doea   not  aover   the   entire  .object  of   th.  ^jj     ^^      j^^  acknowledged  police  pow- 

tranaporting  or  ahlppmg  rf  duaued   hst  ^  „,  ^%t^t^  <;,uu,ot  legitlrcStoIy  be  exerted 

rtoA  from  one  aUte  to  another.    The  ownei  ^  „  to  defeat  or  impair  a  right  Mcured  by 

If  flucb  atock,  when  bringing  than  into  an-  (jj,  national  Conetitution,  any  more  than  to 

((her  atate,  may  not  know  them  to  be  dU-  defeat  or  impair  a  atatuU  paaaed  'aj  Oon- 

eaaed;  but  they  may,  in  fact,  be  diaeaaed,  cc  „f^  \^  punuanee  of  the  power,  granted  to 

tlie  circumBtoncea  may  be  .uch  aa  fairly  to  ft     Qibhoni  -r.Ogden,  B  \Vheat.  I,  210,  fl  L. 

PWIaathorice  the  rtat«  into   which   'they  are  ^.Z3,13;  Miuouri.S.  A  T.R.O0,  v.  Eahtr, 

■bout  to  be  brought  to  Uke  luch  precau-  iqq  u.  S.  613,  626,  62S,  42  L.  ad.  878,  882, 

Uonaiy  nwasurea  aa  will  reaaonably  guard  ig  Sup.  Ct  Rep.  488,  and  anthoritlea  eitad. 

iti   own    domeatJc    animal*    against   danger  Now,  It  1.  aald  that  tile  defendant  hai  a 

from  oontagious,  infectious,  or  communica-  right  under  the  Conatitutlon  of  the  United 

lie  diaeaaea.     Th*  act  of  Congreaa  left  the  Statea  to  .hip  live  atock  from  one  atate  to 

•tatc  free  to  oover  that  Qeld  by  auch  resu-  another  atate.     Thia  will  be  eonoedod  on  all 

latioitt  aa  it  deemed  appropriate,  and  whicli  band..     But  the  defendant  la  not  giTen  bf 

ttly    inddentally    affected    the    freedom    of  t^at  inatrument  the  H^ ht  to  Introduoe  into 

lateratato     commerce.     Congresa     went     no  a  atate,  againat  ita  will,  lire  itoek  aSeetad 


Itrther  than  to  make  it  an  offenae  againat  hr  a  eontagioua,  infectiooa,  or  eonunuale»- 

tta  United  BtatM  for  any  one  knotoingly  to  hie  diaeaae,  and  wboaa  praaanca  in  Uie  aUU 

take  or  aend  from  one  aUte  or  territory  to  *' »  ",''  ■"IT  be  injnitona  to  ito  domeatle 

uother  BUto  or  territory,  or  into  the  DU-  »''i'^l«-    TKe   rtato-Ooagreaa   not   haring 

trict  of  Columbia,  or  from  the  Di.trirt  into  "«""**,  ^^'^K"  of  the  matter  aaj^rolred  in 

iny  aUte.  live  atock  affected  with  infecUooa  interstate   commerce— may  protect  ita  peo- 

rcom^nnicabl.  di«aae.    The  anlmaJ   in-  FiSr/™™  llt';r^^.t'fi;i'^'r„^''™X3 

.!»<..-    .^    AiA    -~.    ™oV.    i>    ._    ,^1,^.^  taking  care  alwaya  that  the  mean,  employed 

^^  ^  T^ijt  T  f         A.  to  that  end  do  nbt  go  beyond  tha  nec^aiUaa 

yinrt  the  lMt«l  Stateato  wnd  from  one  ,,  j^,  ease  or  nnreawn^ly  burden  the  exei^ 

■Uta    nto  «o^w  H«  .t«k  which  the  ship-  j,„  ^f  pririlepa  aeoured  by  the  Conetitn- 

per  did  not  know  were  dieeaaed.    The  of-  ^^n  of  the  United  Stataa. 

lenic    charged   upon   the   defendant    In    the  j,  the  aUtute  of  Colorado  Bable  to  tha 

ttata  court  waa  not  the  introduction  into  ,b(ection  just  stated  r    Can  tba  eonrta  hold 

CMorado  of  eatUe  that  ha  knew  to  ha  dia-  j^t  upon  ita  face  it  unreaaonably  obatmeto 

WBfd.       Ha     waa     charged     with     haring  the  eierdae  of  the  general  right  aeoured  hf 

trooght  hi.  cattle  into  Colorado  from  cer-  :he  Constitution  to  ship  or  aend  reoogniied 

tain  eountiea  in  Tezaa,  aouth   of  the  SStb  irtielM  of  commerce  from  one  atate  to  an- 

parallel  of  nortli  latitude,  without  wld  cat-  )ther  without  interference  by  local  antboi^ 

Ut  having  been  held  at  Rome  pluse  north  of  .tyT     Thoae  queationa  must  be  anawered  ia 

arid    parallel    of    latitude   for    at  least    the  ha  negative.     The  Colorado  statute,  in  af- 

time  required  prior  to  their  bdng  brought  'ect,  declares  that  live  .took  coming  between 

into  Colorado,  and  without  haring  procured  ±„  d^tea  and   from  the  territory  apeeified 

from  tha  sUte  veterinary  aaniUry  board  a  m  ordinarily  in  such  condiUon  that  their 

ctrtifieato  or  bill  of  health  to  the  effect  that  ireaence  in  the  state  may  be  dangeroua  to 

hii   cattle,  in  fact,  wera   free  from  all   in-  u    domestic    animaU;    and    hence    the    ra- 

lettlona  or  eonUgloua  diaeaaea,  and  had  not  luirement  that  before  being  brought  or  aeni 

been    axpoaad    at    any    time    within    ninety  nto  the  atate  they  shall  either  ba  kept  at 

daya  prior  thereto  to  any  auch  diaeama,  but  tome  nlaca  north  of  the  3Sth  parallel  of 

had  decluiad  to  pronire  auch  oertiflcato  or  lorth  laUtude  for  at  Iwat  ninety  day.  prior 

have  tne  inapaetion  required  bj  tha  aUtut«.  u,  thdr  importation  into  the  aUte,  or  tba 

m  u.  m.  ,_i^ 


UI-UI                             Bunxta  Om^  at  tbx  Ukit^  Staisb.  Oat.  Tao^ 

•wntr  rnnit  pneoK  from  tfa*  uUtt  Tataii-  rtitation  ot  tit*  United  StatM,  tfc«  jitigmmt 

f  lltJtutiT  Miiitu7  bcKTd  *•  «arttfl«t«  or  bill  ot  U  afflrmed. 
btafUi  that  the  eatUa  *r«  free  fTam  all  U- 

fcctioai   or  eoataciou*   di»M>w.  and  ban  Mr.  JuatlM  Bvnr*>  diunit«d  from  tt» 

BOt  been  exposed  m  an^  ^  aald  iHinatm  at  opinion  and  judgment  of  tlw  conrt. 
anj  tinia  Within  ninety  diT*  prior  tbereto. 

Mm  there  t»  no  erideBoe  in  the  can*  aa  to  the  

praetieal  ooeraUon  of  tbia  regulation  upon 

•bipper*  at  cattle,  aa  It  doea  not  appear  KD   H.  REID.  Awt.. 

otberwl**   than   that   the   (UtnU   can    be  v. 

obeyed    without    acrlotu    RnbarraasBeRt    or  ROBERT  J.  JONKB,  Sheriff  of  the  Cons^ 

■nrcaaonable  coat,  the  court  cannot  auuma  ^f  Arapahoe,  SUta  of  Colorado. 
arUtrarilf    that    the    rtate     acted     wholly 

without  authorltr  or  that  it  nndntj  bur-  (Be«  8.  C.  Boporte^i  to.  1S8,  IH.) 
dened  the  exerdaa  t4  the  privil^e  of  en- 
gaging in   IntaraUte    eommarce.    The   ac-  Babea*   corpv*— in  Federal  oowtt    rrwdy 
eoHd  Menu  ta  hare  been  content  to  reat  bis  in  atale  vourU. 
dafenae  upon  eudi  grounds  aa  aroea  upon 

the  face  of  the  local  statute,  without  refer-  Hsbess  corpus  In  fsTor  of  a  pcrsDn  wbo  ba» 

taice  to  any  endenoe  bearing  upon  the  rea-  »«*°    Mnrlctetf    «nd    >ntei>red    In    a    Mte 

^bieneaj  or  n.r«^n.b.^««.^  the  pa.  ^T,^.^^  :^'^,r:T^TJ  ^l^^ 

ticalar  methods  adopted  by  the  state  to  pro-  |,j  ,  redrrsl  coart  on  tbe  (round  tbat  b*  1* 

teet    Its    domeatie    anlmale.     He     ie«n*    to  held  in  vialstlon  ot  tbs  Federal  CousCltntlon, 

hare  been  willing  to  risk  the  esse  upon  the  wbere  tbs  esse  presents  no  eic^tloDsI  facU 

aimple  proposition— based    upon   the  words  '"><■"  "ill  take  It  oot  ol  tbe  mle  tbst  be 

of  the  sUt*  enaetnwnt  and  upon  the  set  of  ?,°f„?';?^°!,''l^  ,S!^  .,if.^„  i'hi^Th^.«I£r 

fm .,         ,,          _.^              ,.,  blvbesE  ooart  of  tbs  stscs  Ip  wDlcn  toe  Jwla- 

CongTBsa,   reinforced  by  certain  regulations  „^nt    esn   be  rtTlewed,  end  If  ansuccessfnl 
made    by    the    Agricultural     Department — 
that  the  local  statute  wss  inconsistent  with 
thst  act,  snd  with  the  general  power  of  Con- 
gress to  regulate  interstste  commerce.  [Ko.  147.] 

As,  therefore,  the  statute  does  not  forbid 

the  introduction   into  the  state  of  oil  lire  irgftei  Oetoher  ti,  lOOB.     D«oided  Dtetm- 

atock  coming  from  the  deflued  territory, —  bar  j^  1S02. 
that  diseased  aa  well  aa  that  not  diseased, — 

but  only  prescribes  certain  methods  to  pro-  .  ppgAL  from  the  Circuit  Court  of  th* 

tect  the  domestic  animals  of  Colorado  from  /\    United  SUtes  for  the  District  of  Colo- 

eonUct  with   lire  stock  coming  from  that  ^do  to  rerlew  a  judgment  dismiasing  aa 

territory  between  certain  dates,  and  aa  those  application   for  a   writ   of   habeas   oorpua. 

methods  have  been  devised  by  the  state  un-  Affirmed. 

der  the  power  to  protect  the  property  of  its  The  facts  are  stated  in  the  (pinion, 

people  from  injury,  and  do  not  appear  upon  Vessrs.    Johm    H.    Da«laam   and    WU> 

their  face  to  be  unreasonable,  we  must,  In  llkin  U.  BprlBcer  argued  the  cause,  and, 

the   absence   of   evidence   showing   the   eon-  with  llea^n.  Ralph  TaUtot  and  W.  H.  Wad- 

timiy,  assume  thst  they  are  appropriate  to  ley   and   ^asufanf    Atfomoy    General  Book, 

the  object  which  the  stste  is  entitled  to  ac-  ''led  a  brief  for  appellant, 

complish.  ifr.  Frederio  D.  MoKenmey  argued  the 

One  other  objection  to  the  Colorado  stat-  caus*    '■»*    appellee.     Mr.    Oharlei    O.    Pott 

uU  must  be  noUced,  namely,  that  it  is  in-  n'"!  *■  ^"^^  '*"  appellee, 

conxistent  with  the  clause  of  the  Constitu-  ''''»'■  contentions  ot  counsel  see  their  brlefa 

tion  declaring  that  the  citizens  of  each  eUte  "  reported  in  Seid  r.  Colorado,  onto,   108. 

ahall  be  entiUed  to  all  privileges  and  iramu- „     ,        ,  ,.         ,  ^^         ,     ,._ 

nitie*  of  dUiens  in  theaeveral  states.    This  "r.  Justice  BarUm  delivered  the  opin-[lg 
position  is  untensble.     The  sMtute  is  equal-  '*"  "*  the  court:          .   „  ,,   ^   ,   ^ 
iTapplicable  to  citizens  of  all  the  states,  /^^er   the  appellant  Eetd  had  been   con- 
Mo  discrimination  la  shown.     No  privileges  "'■=»«*,  and  sentenced,  «  »ho™  1°  the  mm 
are  ^nted  to  citiMns  of  Colorado  that  are  J""'  decided,  he  was  arrested  upon  a  mitti- 
/lUldakl  n*  dtli«M  of  other  atates.    Jtm-  ™"*  '""^  °"'  •*?  *''•  '***^    "*  immediate- 

89B.  M7,  2  Inter*.  Com.  a;p.  407,  »  Sup.  ^he  drcuit  court  of  the  U^ted  State,  for 
CL  Rep   S7T                                t~         >            'the  district   of   Colorado.     But  that  court, 

ThTprincipIe    i»    nnireraal    that    legisla-  uoon  bearing    rmnanded  the  prisoner  to  tho 

aon.  whether'^  by   Congr».   ot  by  a   Sate,  "^t^dy   of  the   state   authoribee    and   dU- 

muat  b.  taken  to  be  «lid,  uniM  the  con-  missed    hia   apphcaUon   to   be   discharged. 

trary  is  made  clearly  to  appear;  and  as  the  Nots.— 0«    Ms    furitHeUtm    a/    (*e    Untted 

eontrmiT  do*  not  so  appear,  the  iUtute  ot  s*"'"  o*""^  <■"  **'^,"^"*-?H  *"  ?*"^» 

oo,„a  1.  u,  b.  u.„"^  .^^u..u.,»,  <s  =„;  f.j;- 1'  i^  "-.^jrcZin. 

exercise  of  the  power  of  the  rtate.  Winters  (Ksd.)  10  t.  K.  A.  MS;  Be  Hnse,  3S 

Perceirlng  no  error   In  the  Judgment  to  c.  C  A  « ;  an4  TlnsI^  r.  AnOanon,  4S  L.  ad. 

rejudioe  of  tha  plaintiff  nnder  tba  Con-  D.  B.  fL 
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•^ 


thMinpon  pf«7«d  and  «u  allowed  u       Bee  hum  cue  below  la  ApMllala  TIM- 

-'*  to  thia  court.  tiou,  66  App.  Dir.  620,  SB  N.  T.  Bupp.  llilk, 

mtxUt  of  thii  oaae  hare  been  full;   and  in  Court  of  Appeals,  1S6  N.  Y,  602,  H 


.     !  No.  EBB   [Reid  v.  Colo-  N.  E.  1123. 

rado,  187  V.  B.  18T,  a»te,  106,  23  Sop.  Ct. 

Bop.    &£].     Bat   if   tut   had   not  bsBD.   we  SUtcment  tw  Mr.  Jnstloe  Harlami 

Aonld  ■*'—"*—  the  preeent  appeal;  for  one  The  plaintiff  in  error,  the  Home  for  Id- 

tOBTietad  In  a  elate  eourt  for  an  a11^>ed  tIo-  eurablee,  filed  its  petition    in  the  •uprema 

lation  of  tka  criminal  statatea  of  the  etate,  coart  for  the  dty  and  eoantr  ot  New  Toi^ 

•ad  who  eonteada  that  he  la  hdd  in  rlola-  alleging  that  at  the  date  of  Uie  confirmation 

Ika    «<    the    CMiatituUon     ot    the    United  ot  a  certain  aueainient  for  a  eewer  Id  Baet 

Stataa,  miut  ordinarily  first  take  hia  caie  to  IB4th  street  from  Vanderbilt  avenue  wcat  to 

the  highest  eonrt  of  the  lUte  in  which  the  Waahington  arenue,  etc,  it  wu  the  owner 

fndgment   eould   be   nviewed,   and    thenee  of   certain    lota   affected    thereby   In    wani 

Wi^  it,  if  onetKceMfuI  there,  to  thU  oourt  number    1,    block    number    3,0M,    tha   S4th 

bj  writ  erf  error;  that  only  in  certain  ex-  ward  of  the  dty  of  New  Yorlc; 

eepttonal  eaaee,  of  which  the  present  U  not  That  on  the  S2d  of  January,   1000,  that 

Me,    will    a    (dreuit    court    of    the    United  anesBment  wu   ooaSrmed  by   operation   of 

State*,   or  this  oourt  upon  appeal   from  a  law  and  the  title  thereof  duly  entered,  with 

ifrenit  Conrt,  intervene  ^  writ  of  habeas  date  of  entry  and  of  confirmation,   in  the 

eorpua  in  advance  of  the  mial  action  by  tbe  record   of   titles   of    assesamcnts   confirmed, 

Ufiieat  eovrt  of  the  state.    Ea  parte  Sot/-  whereby  sueh  aaeesanent  became  a  lien  upon 

•I^  117  U.  8.  241.  SSI,  8D  L.  ad.  SQ8,  871,  such  lots;  and, 

•  Bnp.  Ct  Bep.  7S4;  Vne  Torh  t.  Eno,  US  That  the  awesament,  together  with  an  in- 


M  L.  ed.  G3&,  OlD,  21  Sup.  Ct.  B^  «»,  and  assessors,     was    irr^iular,     esceaatve,     and 

Hthorities  dted.  voidable,  for  reasons  aat  forth  in  the  pcti- 

Tk*  jtidfmmil  U  affiraud,  tion. 

*I%e  petition  ali^^ed,  among  other  thlngs,[lSV] 

■  that  "ao  much  of  Uie  act  of  the  legialature 

r.ui.„».»  ™,„  ™™™.„,™    ™   .    -  Of  the  sUte  of  New  Ywk,  known  as  i  BQ8 

(UCreOUE  TOR  INCURABLB8,  Ptff.  fa  Err,  ot  the  New  York  city  consolidation  act  of 

f- _  1882,  as  purports  to  authorise  and  direct 

OITY  OF  NEW  YORK.  the  making  of  such  interest  certificate  and 

<a^  ■   n  B.-^rf.^.  ^    iKH-iKBi  *•*•  aasesament  of  the  amount  thereof  here- 

(See  B.  C.  Rsport.r-a  ed.  1B5-1BB.)  ^   ^^  ^  violaUon  of  the  Constitation  of  the 

§mr   to    state    oourt— fwfemi    mi«»«o»—  ■•»*«  °t  New  York  in  that  said  portion  of 

oertifioatt  ot  judge  of  slots  oourt.  Mid    •<*  anthorisee   the   taking  of   private 

property    without  Just    compensation,    and 

L  A  Jndsment  of  a  atat*  coart  caanot  be  re-  said  portion  ot  aaid  art  purporte  te  author- 

Htwed  In  the  Snprems  Ceart  of  tb*  United  lie   an    Unlawful   exercise  of   the   DOffCr   of 

lutes  on  the  srouDd  that  It  deoled  a  rlgbt,  taxation." 

title.  pTivlleCe.  oc  Immunity  secared  bj  tba  ^ii       ™*itlnn„    nravrd     th«t    th»    uifu. 

Meral   ConHltntlOB,  where  It  does  not  ap-  *  .  ^^     ?i       ^^     a        a  Jt  ^  t^^^ 

P<.r  on    the  face  of  tb.  record   that   ancb  m«it  be  vacated  or  reduced,  ard  that  the  hen 

Mlht.  title,  prtvlleje.  or  ImmuBltj  wa*  ape-  <"■  !""■   created  thereby   or  by   any  subae- 

CI1II7  Bst  DP  or  claimed  In  tbe  state  coart.  quent  proceeding  be  canceled  and  dischareed 

t  A  eertlfleate  of  tbe  cblef  Jadte  of  the  high-  or  reduced  so  far  as  the  same  afTectad  the 

W  atata  court  that  a  Federal  gaestlon  waa  above  lots. 

tavolved  Is  not  properly  a  part  ol  tbe  rec-  The  case  was  heard  upon  tbe  stipulation 

wd.  and   Is   Inaufflclant    In   liseK   to   confer  of  facts  in  the  supreme  court  end  the  relief 

lariadletlon    on   tbe    Buprema    Court   ot   the  agfced  by  the  petitioner  was  denied.     Upon 

^ted  fltatea  to  review  a  Judgment  of  tbe  ,  ^^j  to  the  appellate  diviaion  of  the  au- 

hi'n  carried  to  tbe  eourt  of  appeals  of 


r 


tNo^  8S.}  ^^'  GtMte,  and  the  judgment  of  t^e  lower 

court  was  affirmed. 

Upon  writ  of  error  to  this  court,  It  has 
been  assigned  for  error  that  the  Judgment 
of  the  state  court  was  in  violation  of  the 
N  ERROR  to  the  Supreme  Court  of  the  provisions  of  the  Uth  Amendment  of  the 
"tate  of  New  York  to  review  a  iudg-  ConsUtution  of  the  United  SUtes ;  also,  that 
—i  of  that  oourt  affirmed  by  the  Appel-  the  judgment  deprived  the  home  of  the 
lato  Division  of  the  Supreme  Court  and  by  "i""'  protection  of  the  law  and  of  its  prop- 
Ibe  Court  of  Appeal*.  Ditmiated  for  want  ^^y  without  due  prowae  of  law. 
I*  jariadtetion.  The  record  contains  a   certificate  by  the 

~ chief  Judge  of  the  court  of  appeals  of  New 

^^L"~n"a.T^"  °.i-?r°ir?*  ^y*?-*"'?*    York  to  tbe  effect  that  in  this  proceeding 

'" '  """'        ***   ""*""   *"    the    Home    for    Incurable*    claimed    In    the 

^  ^.^^    _  ,___  ___^    ..  ^  m..    courte  of  the  eUte  that  "the  Imposition 

D.  B.  ewirand  its  Bnc£anu,  tfll  ad.  D,^    all  or  a  part  of  ths  assessment  im  ite  h 
■H.  as  set  forth  in  the  r*e»d  henda  w»b  in  vio- 

18T  V.  a.  IVI 
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tttion  'of  the  sUtatii  and  OoBstttatioa  of 
the  state  of  New  York  and  of  the  proyisiom 
6f  the  14th  Amendment  of  the  Conititution 
of  the  United  States,  and  constituted  a  tak- 
ing of  property  without  due  process  of  law , 
that  the  respondent  in  this  proceeding  con- 
tended that  the  said  assessment  was  neither 
in  whole  nor  in  part  in  violation  of  the 
statutes  and  Constitution  of  the  state  of 
New  York  or  of  the  Oonstitution  of  the 
f  157]  United  States,  and  also  Hhat  the  said  Home 
for  Incurables  had  no  remedy  by  petition  to 
correct  any  errors  in  the  said  assessment; 
that  this  court  decided  that  the  said  Home 
for  Incurables  did  have  a  remedT  by  peti- 
tion in  the  manner  and  form  of  the  pro- 
ceeding adopted  I7  it  to  correct  any  errors 
in  the  said  assessment,  but  that  the  assess- 
ment complained  of  was  valid  and  without 
error  as  to  each  and  ereiy  part  thereof." 

Mr,  Johuft  IE.  Paraj  submitted  the  eauae 
forplaintiff  in  error: 

Tne  practice  prescribed  by  the  state  stat- 
ute rendered  it  proper  to  raise  the  Fedmral 
question  by  allegations  at  the  hearing.  If 
an  opinion  had  been  rendered,  this  court 
eould  have  examined  that. 

Oro89  V.  United  StaieM  Mortg.  Co.  108  U. 
a  477,  27  L.  ad.  796,  2  Sup.  Ot  Rep.  940; 
K.  Y.  Ct  App.  Rule  IV. 

The  Federal  question  having,  under  the 
state  practice,  been  properly  raised  on  the 
argument,  tiie  oertincate  of  the  judge  to 
that  effect  did  not  orlffinate  that  question, 
but  reduced  to  record  form  that  which  had 
been  at  the  foundation  of  the  case  from  its 
fint  presentation  to  the  lowest  state  court. 

Johnson  v.  Ri$k,  137  U.  S.  800,  34  L.  ed. 
683,  II  Sup.  Gt.  Rep.  Ill;  Parmeleo  ▼.  Iaho- 
renee,  11  Wall.  86,  20  L.  ed.  48;  Meyer  v. 
Richmond,  172  U.  S.  82,  48  L.  ed.  874,  19 
Sup.  Ct  Rep.  106;  Columbia  Water  Power 
Co.  V.  Columbia  Eleotrie  Street  R.  Light  d 
P.  Co.  172  U.  8.  476,  48  L.  ed.  621,  19  Sup. 
Ct  Rep.  247;  Kaukauna  Water  Power  Co. 
v.  Oreen  Bay  d  M.  Canal  Co.  142  U.  S.  264, 
86  L.  ed.  1004,  12  Sup.  Ct  Rep.  173. 

The  Federal  question  was  necessarily  in- 
volved in  the  disposition  of  this  case  by  the 
state  courts. 

Columbia  Water  Power  Co.  v.  Columbia 
EUxtrifi  Street  R.  Light  d  P.  Co.  172  U.  S. 
476,  43  L.  ed.  621,  19  Sup.  Ct.  Rep.  247; 
Kaukauna  Water  Power  Co.  v.  Oreen  Bay  d 
M.  Canal  Co.  142  U.  S.  254,  36  K  ed.  1004. 
12  Sup.  Ct  Rep.  173. 

Mr.  Georce  L.  Sterliiic  argued  the 
oause,  and,  with  Meetre.  Oeorge  L.  Rivee 
and  Theodore  Connoly,  filed  a  brief  for  de- 
fmdant  in  error: 

The  court  will  be  governed  by  the  record 
itself,  and  not  by  the  assignments  of  error 
or  the  certificate  of  the  presiding  justice  of 
the  state  court,  in  determining  what  quea- 
tiona  were  before  that  court 

Parmelee  v.  Loi47r0nc0,  11  Wall.  86,  20  L. 
ed.  48;  Klinger  v.  MiaeouH,  18  Wall.  267, 
20  L.  ed.  636;  Murdook  v.  Memphis,  20 
Wall.  690,  22  L.  ed.  429 ;  Miller  v.  Cornwall 
R.  Co.  168  U.  S.  134,  42  L.  ed.  410,  18  Sup. 
Ct.  Rep.  34;  JoKneon  v.  Biek,  187  U.  a  800, 
JJB 


34  L.  ad.  683,  H  ^p.  Ot.Bap.  Ill;  Mby  ^. 
Colehour,  146  U.  S.  168,  86  L»  ed.  922,  U 
Sup.  Ct.  Rep.  47 ;  Euetie  v.  BolUs,  160  U.  & 
361,  37  L.  ad.  1111,  14  Sup.  Ct  Bap.  181r 
PotceU  V.  Brunswiok  County,  160  U.  S.  488^ 
37  L.  ed.  1184,  14  Sup.  Ct  Rep.  166;  DibhU 
V.  BelUngham  Bay  Lmnd  Co.  168  U.  &  68, 
41  L.  ad.  72,  16  Sup.  Ct  Rep.  938;  Zadig  w. 
Baldwin,  166  U.  8.  486,  41  L.  ad.  1087,  17 
Sup.  Ct  I^ep.  639 ;  F.  0.  Omley  Stove  Co.  T. 
Biifler  County,  166  U.  8.  648, 41  L.  ad.  114t, 
17  Sup.  Ct.  Rep.  709;  Yoaoo  d  M.  VaUey  SL 
Co.  V.  ildams,  180  U.  8.  41,  46  L.  ad.  416,  tl 
Sup.  Ct  Rep.  266;  Ifto^i^on  Sugar  Co.  ▼. 
Miehigan,  186  U.  &  112,  46  L.  ed.  829,  21 
Sup.  Ct  Rep.  681 ;  Vew  York  C.  d  E.  U.  SL 
Co.  V.  Vew  York,  186  U.  8.  269,  46  L.  ad. 
1168,  22  Sup.  Ct  Rep.  916. 

Mr.  Justice  Harlam  delivered  the  opin- 
ion of  the  court: 

The  plaintiff  insists  here  thai  the  atata 
court,  1^  its  final  judsment  refuaed  to  rao- 
ognise  certain  righta  belonging  to  it  under 
the  Constitution  of  the  United  Staiea.  But 
it  doea  not  appear  on  the  face  of  the  record 
that  it  aet  up  or  claimed  any  sueh  ri|^ 
until  the  case  reached  this  court  In  Ar- 
meUe  v.  Lawrenee,  11  Wall.  36,  88,  20  L. 
ed.  48,  49,  this  court — following  the  previ- 
ous cases  of  Laider  v.  Wa<A;er,  14  How.  162, 
14  L.  ed.  365,  and  Mieeieeippi  d  M.  R.  Co. 
V.  Rook,  4  Wall.  177,  18  L.  ed.  881r-aaidli 
was  eesential  to  our  jurisdiction  in  re-exam- 
ining ihe  iudgraent  of  the  state  court  that 
the  alleged  conflict  between  the  state  law 
and  the  Constitution  of  the  United  States 
"appear  in  the  pleadings  of  the  suit,  or  from 
the  evidence  in  the  course  of  the  trial,  in 
the  instructions  asked  for,  or  from  excep- 
tions taken  to  the  rulings  of  the  court,**  or 
''it  must  be  that  such  a  question  was  neces- 
sarily involved  in  the  decision,  and  that  tha 
state  court  would  not  have  given  a  judip- 
ment  without  deciding  it"  £ater  cases  n 
this  court  have  expressed  the  additional 
thought  that  if  the  highest  court  of  the 
state  assumes  that  the  record  sufficiently 
presents  a  question  of  Federal  right  and  de- 
cides against  the  party  claiming  such  rifht, 
we  will  look  no  further,  and  will  proceed  to 
a  consideration  of  that  question,  unless  tha 
decision  is  made  to  rest,  in  part  upon  soma 
ground  of  local  law,  sufficient  enough  in  it- 
self *to  sustain  the  judgment,  independently [II 
of  nnv  question  of  Federal  right 

In  the  case  before  us,  the  Home  for  In- 
curables has  not  brought  upon  the  record 
the  fact  that  it  asserted,  in  the  state  courts 
any  Federal  right  whatever.  It  is  entirely 
consistent  with  the  record  that  the  homa 
did  not  at  any  time  pending  the  case  in  tha 
state  court  set  up  or  claim  any  such  right 
If    our    jurisdiction    is    invoked    on    tha 

Sound  that  the  judgment  of  the  state  court 
>s  denied  a  right  title,  privilege,  or  im- 
munitv  secured  by  the  Constitution  of  tha 
United  States,  it  is  essential,  under  existiaf 
statutes,  that  such  right  title,  privil^ge^  or 
ioMnunity  shall  have  been  specially  set  op 
or  claimed  in  the  state  court  Bav.  BtaC 
709  [U.  &  Comp.  Stat  1901,  p.  6761 ;  Aras- 

187  V.  m. 


Not.  Eaob  t.  Curuim.  1S8,  IV 

ttron§  t,  Atkau  Oomty  TVwavurer,  IB  Pet. 

Bl,  285,  10  L.  ed.  9S5,  HO;  Mi—Utippi  A        coulitantlr  'i 

M.  B.  Co.  T.  Book,  4  WaU.  177,  ISO,  IS  L. 

■d.  381,  382;  PotDtU  V.  Brwtiack  County.  [No.  M.] 

UO  U.  8.  433,  430,  37  L.  wL  1134,  113S,  U 

Bop.  Ct  Bep.   106;   Aoby  t.  OoUhour,   146  irgutd  November  S,  4.  190t.     Deotdtd  De- 

U.  8.  IM,  169,  36  L.  ed.  922,  924,  13  Sup.  eemler  1,  1901. 

OL  Rep.  47;  F.  O.  OmUy  BUum  Co.  v.  Butler 

Ooimty,  166  U.  S.  848,  664,  41  L,  ed.  114S,  JN  ERROK  to  the  Court  ol  Appeali  ot  the 

1161,    17    Sup.  Ct   Rep.   709;    Levy  v.  Boh  J,  Diitriet  of  Columbia  to  review  a  Judg- 

fntieieoo  City  d  Counly  Super.  Ot.  167  U.  ment  whieb  affirmed  ■  decree  of   the  Su- 

S.  175,  177,  42  L.  «d.  126,  127,  17  8op.  Ct.  preme   Court   of   the    District   sdmitUiig  a 

taa.  769.  will  to  probate,  and  an  order  denTing  a  dm- 

U  la  true  that  the  tranicript  eonUiiu  tlie  Oon  to  vacaU  aucfa  deeree.     Affirmed, 
etrtiflcatc  of  the  chirf  judge  of  the  court  of        See  aame  case  below,  17  App.  D.  C.  606. 
appeaU  of  New  York,  not  appeariDgto  have       ^"  '■"■  ■"  '^^^  "■  the  opinion, 

been  by  order  of  that  court  while  tho  caae  ^^"^*-^*^''*  _,  ^      ^'^^«,  ^ 

wtM  hilort  it  or  under  iU  control,  which  £?»''•■  ^A'^ITf^         **"*  *°^  *'**  * 

Mate,    that  tha   home    did    Inak^    in   that  '^^/"^.P  :ff:?/'JrXT%    ™.      „     i. 

awrtifi«UUmtitIedtogrMtreap«t.MKi,  d^,_  go*;    State  y.   Brocktutd,.   72    Conn, 

tl  other  eaaci,  that  ita  office  ii  to  make  that  job.  43  Atl.  860;  Oarrett  v.  Weinberg,  S4  S. 

■ore  wrUin  and  ipedflc  which  a  too  gee-  c.  128.  31  8.  E.  841  j  Kokl  ».  Lehlbaok.  160 

Ml  and  iDdeflaite  is  the  record,  it  fa  ia-  u.  S.  298,  40  L.  ed.  432,  16  Sup.  Ct,  Eep. 

Rfficiant  In  itself  to  give   u»  juriidiction.  304;    Hemdon    v.   Bradthcm,    4    Bibb,    46; 

«   to    authoriM    na    to    determine    Federal  Sluine  ».  Clarke,  3  Harr.  ft  ITH.  101;  State 

■Kttioiu  that  do  not  appear,  in  anj  form,  v.  Babcoek,  1  Conn.  401 ;  King  v.  Tremeame, 

from  the  record,  to  have  been  brought  to  the  S  Barn.  &  C.  254 ;   Bellert  v.  People,  4  IU. 

(ttratlon    erf    the    state    court.     Pouxtt    t.  412;  A'Msa  t.  ifci'iker*on,  64  111.  34S;   My 

BrwMwiol:  Coualy,    160  U.  S.  433,  430,  37  locit  *.  Baladine,   1    W.   Bl.  481 ;   Sanly  t. 

L.  ed.    1134,    1136,    14   Sup.   Ct.  Sep.    166;  Sprovle,  32  Me.  310;  United  State*  v.  Aug- 

Vemport  lAgkt   Co.  v.   Hewport,   161   U.   S.  «ey,  Q  Mackey,  88;   Jeffriei  v.  Randall,  14 

tt7,  637,  38  L.  ed.  259,  S82,  14  Sup.  Ot.  Rep.  Maw.   208;    Wattum  v.   Feenej/,   121    Man. 

419;  Toaoo  d  M.   Valley  R.  Co.  v.  Adama,  B3.  23  Are,  Rep,  268;  John»  v.  Hodget,  60 

UO  U.  8.  41,  47,  46  L.  ed.  418,  21  Sup.  Ot.  Md.  216,  46  Am.  Rep.  722;  1  Thompton,  New 

Rep.  258;  Fell*  ¥.  Sckamwebar,   125  U.  B.  trials,  |  116;  Avirett  v.  State,  76  Md.  638. 

H,  SH,  31  L.  ed.  687,  8  Bup.  Ct.  Rep.  760.  *'',^"-,^^^'  "^Iv,,,.  ■     ^    ,       ^ 

HaTing  no  juriadiction  to  rwxamine  the  .   ^«  (ifgree  of  dil.gwice  required  »'  P«rtiea 

Jodpn^  below,  the  writ  o/  »rror  muat  he  *^  "^^tajo  the  comprtency  or  quaJ.fioatiojia 

^j^^j^^  '  ot  a  lUTOr  should  And  its  limit  within  the 

boundarj  of  common  sense. 

Knight*  of  Pylhxa*  v.  Steele,  107  Tenn.  1, 

83  8.  W.  1128;  State  r.  Oroome,  10  Iowa, 

308 ;  mu  V.  People.  18  Mich.  351. 

Pw]  *HELEN  C.  RAUB,  Charles  D.  CollfiH,  It  will  not  do  to  si^  that  no  harm  baa 

lewis  E.  Collins,  «t  ot,  Plffa.  in  Brr.,  been  done  because  the  court  would  have  reo- 

V.  dered  the  same  verdict  the  eleven  competent 

HELEN  C.  CARPENTER,  Helen  K.  Brm-  jurors  and  one  incompetent  one  brought  in, 

erman,  Edmund  H.  Brown,  et  at.  or  even  that,  if  twelve  competent  jurors  had 

hroiicht    in    a    different    verdict,    the    court 

(See  B.  C.  Beporter-s  ed.  18»-164.)  «""!''  I""""  ""^  "  »»^«-     "^^  •fpellanfa  had 

tile  constitutional   right  to  a  jurj  of  good 

»■  »„(■■_«.,        .,_j.„i„„j  and   lawful  men,— a  eommon-lsw  jury. 

hS!!^;;^^i-!!!^^«"  ;r  ^^-T^        '-"P'""  Traction  Co.  v.  Hof,  174  U.  S.  1. 

2^*;2rf£^"7-^'"«    '"    "*""   '"^  «  L.  ed.  873.  19  Sup.  U.  Rep.  580;  Briggi 

iuompetenoy  of  i^or,  ^    Oeorgia.  15  Vt.  61;  J/onn  v.  Fairtec,  44 

,  ,     .  _^  Vt.  872;  Quinn  \.  Hatberl,  62  Vt.  353;  Ceor- 

'■.^..•!ErL?^,*fIl  ™°?°'  *""  ^''  "P'"'""  ?;«  R.  Co.  V.  Cote,  73  Ga.  713;  Knigkt,  cf 

-il  capacItT  of  .  teststor  opon  ?.,,„,.;„  ,_    „,,,,'    ,(,,  ^^n       *    flS^S    ^ 


kif  peraoaal   knowledge   of  an;   undlscIoMil    : 


_  ^^. w,«„  ..  ,u,  „„«„o,o«„  .''''"'"^  '■  «'*"'«■  10^  Tenn.  14,  83  S.  W. 

Arts  ooBtenitot  the  teetator's  eonflltloo.  "f^. 

1  The  rsftiM]  of  the  trial  court  to  vacate  a  Promptly  and  within  the  tarm  the  motion 

«Miae    beeauaa    of    the    iDcampeieocr    of    ii  to  vacate  the  order  was  made;  its  denial  ia  a 

Jaror,    OiM    dlw»Ter«4    after    verdJci    and  ti"))!  judgment  against  ua;  its  ^nt  would 

Jadcmast,  la  not  an  abnse  ot  Its  dlscratlan  bave   been  but  a  trial  of  the  issues   l^  a 

h  the  praralaai,  wbers  the  venllct  rendered  fotiim  insured  to  us  by  the  Constitution. 

Mm^-Oa   e^f^   siiMmi'  u    to    suUv  or  Capilal  Traction  Co.  v.  Bof,  174  U.  S.  I. 

Iw— ll>    SBS  Bots  to  Bart  t.  BCata  (Tax.)  SS  43  L.  ed,  873,  10  Sup.  a.  Rep,  SSO. 

L  R.  A.  S05.  The  refusal  to  grant  a  motion  to  strika 

tnrv.  a.  i» 


kW,  MI                            Sdfbkmi  Coobt  or  tbm  Uniikd  Statki.  Oor.  Ttaai, 

out  a  judgment,  m^de  within  the  tenn,  it  ao  evidcDce  tendiag  to  ahow  friud,  midia 

siibjMt  to  review  on  Appeal.  inflaenee,  or  coercion,  and  that  on  tiiew  te- 

Upaiding  r.  Cmu/orii,  3  App.  D.  C.  3S1;  sues  the  JU17  should  render  its  verdlet  tm 

Oreen  v.  Bamilton,  16  Md.  317,  77  Am.  Dee.  the  (»Teaues.     To  which  the  careaton  made 

205;  Rail  v.  Holmaa,  30  Md.  5S8;  2  Poe,  PL  bo  objection,  and    preserved    no    exception. 

A  Pr.  1  398.  Three  instructionB  in  respect  of  the  mental 

Vessra.   3.  3.  DnrlinctaA  and  Joa*ph  capadi;  of  the   deceased  to  make   a  TiiUd 

A.  Borkkart  arpwd  the  cause  and  filed  %  will  or  codicil  were  riven  on  behalf  of  tlu 

brief  for  defendiinta  in  errori  caveatore  as  requested  by  them. 

Disqualifications     propter    dehctam,     ml-  The  jury  returned  a  verdict  June  IS,  1900, 

though   not  known   until  after  the  verdict,  in  favor  of  the  caveatees.     No  motion  for  * 

are   not   fundamental  aa  affecting  the  sub-  new  trial  was  made  within  four  dsjrs  as  n- 

stantial  rights  of  a  p*rt7,  even  in  criminal  quired  bf  rule  63  of  the  court,  or  prior  ta 

cases,  and  the  verdict  ia  not  roid  for  want  June  S6,  when  the  court  entered  an  order 

of  power  to  render  it.  tuid  decree  admitting  the  will  and  codicil  to 

1  Thompson,  New  Trials,  |  11Q{  John*  t.  probate,  snd  granting  letters  testftmentaij 

Hodges,    00    Md.    210,    i6   Am.    Rep.    722;  thereon,  from  which  an  appeal  was  taken  to 

Young  v.  Btatt,  90  Md.  670,  4B  AU.  S31  j  the  court  of  appeals. 

Fn»bur}i  r.  Com.  B  Dana,  203;   Seltoofc  t.  Several  exceptions    vrere    reserved    to  tlM 

Buyar   Uolloto   Tump.    Co.    13   Conn.    463;  rulings  of  the  court  In  the  progresa  of  tha 

State  T.   BroekhMU,  72  Conn.  lOB,  43  Atl.  trial,  which  were  disposed  of  t^  the  court 

850;   Waitum  v.  J'MMy,  121   Mass.  93,  23  *•'  spprals  aatisfactonly,  aa  wo  think.     But 

Am.  Rep.  268;  King  v.  Sutton,  8  Bam.  AG  one  oi  them  has  been  pressed  on  our  atten- 

417;   hUi  t.  PatM,  12  East,  229;  8taU  t.  tfon. 

Davit,  80  N.  0.  412;    ffiWer  ».   State,  2fl  Dr.  Ooorge  B.  Heine<4e,  a  practiiing  phf 

Ohio  St.  6fi6;  Oremtp  t.  Stojfcer,  8  HI.  202;  ■"='«"   ™  Washington,  and    a   grsndnepliaw 

ChOM   Y.   People,   40   IlL   362;    M'OUire   t,  "'  deceased,  teatiffed  that  he  had  known  d6- 

Stole,   1   Yerg.   BOB;   flreuwr  v.  /0006s,  22  ae^ed  ever  since  he  could  recollect,  and  wu 

Fed.  236;  United  Statee  ».  FoUom,  7  N.  M.  jccurtfined  to  seeing  hun  frequently;  that 

632,  SB  Pac  70;  Amktrtt  t.  Badlev,  1  Pick.  f«  ,"^ ,•**?,  ''™  ^™  recovering  from  at- 

39  tacks  Of  epilepsy  subsequently  to  the  ^Leoa- 

in  any  event,  tha  application  for  a  new  *'<?  ^  **«  will  and  codicil;  "that  testator 

trial,  even  had  it  been  made  In  time,  waa  ad-  ™»  Kated  to  him  that  he  wss  a  ■sufrerar[IS] 

dressed  to  the  diacretion  <rf  the  court,  admit-  I™™  """l^J  <^"''"!  ****  <"•  **>•  13th  at 

ting  of  no  appeal.  March  1H96,  he  had  seen  the  teeLstor  have  a 

FreabuTv  v.   Com.  0  Dana,  203;   Koht  v.  Anting  spell;"  "Oiat  he  had  on  one  ocoasioB 

Lehiback.   160  U.  8.  301,  40  L.  ed.  432,  18  •?"  *^^  '*"?''''¥  ^  •>'"»«"!  '»>»»■  »"  <» 

Sup.  Ct.   Rep.   304;   King  t.   Tremeams.  6  about  the  18th  of  FeBruaiy,  1890.  durinR  the 

Ba?n.  &  C.  &4;   Johji.  Sodgee,  60  Md.  bl"«rd,  the  tjetator  a^  peculiarly  aW 

21s,  49  Am.  Sep.  722;  Fowiv  •>■  Btaet,  M  '^  V'^J'^  •"'l/T*,!  ^*^  ?^  know  how  It 

Md.   879,   46   AO.   631;    1   Thompion,   New  got  in  there,  all  of  it,  and  went  out  there 

Trials   §  110  '''"'  tried  to  get  it  removed;     and  witneai 

A  n^wtriaiwilLoot  be  granted  because  of  ■^*«*  '*■•  "TJ^'V   **'V*'°'^L'»v^  S* 

disqmUirtcation   of  a  Jur^V,   not  discovered  ?«"?«  "'  ^'"^?'-     ^f  ""  ""^  "^*^  *^  *>•: 

undl  after  trial,  unless  it  be  made  to  appear  ^O'fiiog  inestKm:     "Doctor,  have  you  formed 

that  there  was  no  want  of  due  diligenSTon  Jf?  opinion,  from  your  uncles  general  eon- 

the  part  of  the   party  complainin|  of  tne  ^"'^  ^'  health  and  the  conditions  disctoMd 

verdfct;  and  it  must  also  be  made  to  appear  ^l  *"'  ''T*"'  ''*"';  ">.'"*'P""?;  '^  f^ 

that  injury  resulted  to  him  by  r»eon  &  i&*^,Vi'j',^?.  "-"f'  "»"*  »"• 

■TVwe^loo.  ,.  S.a«.  1  T..  App.  661;  f^ose-  J:,r  a^it^^^^^^^^^ 

borough  T.  Stote,  43  Tex.  674.  "nH  that  you  know  about  him  youreelf."the 

caveatees  objected    on    the    cround  that  no 

(190]     *Hr.  Chief  Justice  Fnller   deliverp<l   the  sufficient  baaia  had  been  laid  for  that  por- 

opinion  of  the  court:  lion  of  the  question,  and  that  the  facta  re- 

This  is  a  writ  of  error  to  a  judgment  of  lint  upon  in  this  particular  should  be  flrat 
the  court  of  appeals  of  the  District  of  Co-  ad>hic^d.  The  court  sustained  the  objectiMt 
lumbia,  affirming  certain  orders  of  the  so-  and  caventors  preserved  an  exception, 
preme  court  of  the  District,  holding  a  spe.  We  agree  with  the  court  of  appeals  that 
eisl  term  for  orphans'  court  business,  ad-  the  trial  court  did  not  err  in  holding  that 
mitting  a  will  and  codicil  to  probate  and  portion  of  the  question  objectionable,  and, 
granting  letters  testamentary  thereon;  and  if  m),  the  question  as  framed  could  not  prop- 
denying  a  motion  to  vacate  that  decree.  erly  have  been  allowed   to  be   propounded, 

PlaintifTs   in   error   filed  a  caveat  to  the  though  caveators  were   left   free  to  put  it 

probate  and  record  of  the  writings  pttrport*  with      the      objectionable      words     omitted, 

mg  to  he  the  will  and  codicil,  and  issues,  ad-  Clearlv,   the   opinion   of   tha   witness    from 

dreased  to  both,  as  to  mentol  capacity,  fraud  facts  be  did  not  disclose  was  inadmissible, 

or   coercion,     and     undue     influence,    were  If  he  knew    anything    about    the    deceased 

framed  for  trial  by  juiy.  other  than  what  he  uid  stated,  wfaidi  aided 

Trial  was  had,  and  on  the  eonelnaion  of  him  in  arriving  at  a  eonelnsion,  that  knowl- 

the  evidence  the  court,  at  the  request  of  the  edge  should  have  been  developed.     In  that 

oaneKitee,  instructed  the  jury  that  there  waa  particular  the  qncetiOB  aaaumed  the  exi*^ 

J^O  187  v.  a. 


IMl                                            Raub  t.  CAinEiiTm.  Hl-li4 

CMe  of  facts  f olr  which  there  was  no  foiiii-  oourt  ot  appeals  held  that  the  order  denj* 

dation  in  the  eridence.  ing  it  was  not  appealable.    But  the  eoart 

So  far  as  the  conduct  of  the  trial  was  oon-  also  held   that   the   discretion  of  the  trial 

eerned,  we  find  no  reversible  error.  court    was    properly  exercised;    that  there 

On  July  16,  1900,  twenty  days  after  the  was  not  only  no  evidence  in  support  of  the 

decree  was  entered,  caveators  moved  that  char^  of  '^fraud,  undue  influence,  ciircum- 

that  decree  be  vacated  on  the  cround  that  vention,  or  coercion,"  which  was  conceded* 

one  of  the  jurors  was  disqualified  for  service  but  that  'the  charge  of  mental  unsound- 

on  the  jury  by  the  fact  that  he  was  under  ness  is  wholly  unsustained  and  without  any 

the  age  of  twenty-one  years,  and  by  the  fact  support  whatever    in   the   testimony;  "and 

that  be  liad  several  times  been  convicted  of  that  the  trial  court  would  have  been  fully 

the  crinip   of   petit  larceny   in  the  police  justified  in  peremptorily  directing  a  verdict 

(ltt]eourtof  the  District.  The  motion  *  was  sup-  on  this  issue  as  well  as  on  the  others,  as 

ported  by  transcripts  from  the  records  of  that  court  in  the  order  appealed  from  in- 

the  police  court,  and  by  affidavits,  sustain-  timated  it  would  have  done  if  reque^itedk 

in;;  both  disqualifications,  the  affidavits  also  In  short,  the  two  courts  agreed  that  the 

ibowin?  that  at  the  beginning  of  the  trial  facts  were  with  the  caveatees,  and,  unless 

term  ox  the  court  at  wnich  thev  had  been  clearly  erroneous,  which   does  not  appear, 

innmoned,  the  jurors  had  all  been  exam-  we  should  accept  their  finding.    Totoaan  v. 

ined  on  their  i70ir  dtre  by  the  presiding  jus-  Moore,  173  U.  8.  17,  25,  43  L.  ed.  597,  601, 

tiee  as  to  their  qualifications  to  serve  on  the  19  Sup.  Gt.  Rep.  332. 

juiy;  that  the  luror  now  charged  to  be  dis-  And  as  the  verdict  was  the  only  verdict 

qualified  had  then    and    there    falsely  an-  that  could  be  rendered  consistentlv  with  the 

iwered  that  he  was  over  the  age  of  twenty-  facts,  the  presence  of  this  juror  in  the  box 

one  years,  and  had  never  been  convicted  of  could  not  have  operated  to  the  prejudice  of 

erime;  that  one  of  the  coimsel  for  the  ca-  plaint ifTs  in  error. 

▼eaton  was  present  in  court  at  the  time  ot  In  Waaaum-  ▼.  Faeney,  121  Mass.  93,  23 

ineh  examination;  and  that  the  falsehood  Am.  Rep.  258,  the  rule  that  "when  a  party 

of  the  statements  of  the  juror  in  question  has    had    an    opportunity  of  challen^,  no 

wu  not  Icnown    to   the   caveators  or  their  disqualification  of  a  juror  entitles  him  to 

ooonsel  ontil  after  the  entry  of  the  order  a  new  trial  after  verdict,"  was  applied,  and 

BOW  sought  to  be  vacated.    The  motion  to  it  was  held  that  ''a  verdict  will  not  be  set 

neate  was  denied,  the  record  stating,  "the  aside  because  one  of  the  jurors  was  an  tn- 

ooort  further  being  of  opinion  that  at  the  fant,  where  his  name  was  on  the  list  of  ju- 

trial  there  was  no  evidence  of  mental  incom-  rors   returned  and  empaneled,  though   Uia 

petency,  fraud,  or  undue  influence."  losing  party  did  not  know  of  the  infancy 

From  this  order  the  caveators  took  their  until  after  the  verdict."    And  Mr.  Jostiet 

ioeond  appeaL  Gray,  then  Chief  Justice  of  Massachusetts, 

Viewed  as  an  ordinary  motion  for  a  new  delivering  the  opinion,  cited,  among  other 

trial,  the  motion  was  not  seasonably  made  wwes,  HUl  v.  Yatea,  12  East,  229,  where  the 

vsder  the  rules,  nor  is  it  contended  that  the  •on  o^  »  juryman  unlawfully  aeryed  in  his 

jndgm^it  came  within  the  Maryland  act  of  t^^}^^^^  plwe,  and  pinted  out  that  Lord 

1787,  chap.  9,   I  6,  2  Kilty    {Spalding  v.  Ellenborough  there  "said  that  he  had  men- 

Oniford^S  App.  D.  a  361).  ••  having  Been  tioned  the  case  to  aU  the  judges,  and  they 

obtained  by  friJud,  deceit,  surpriseTor  ir^  ^l^.  »Vi.''/  T^-  ^f  ^T*  *  ?*"" 

regularity  in  the  ^ense  of  that  statute.  But  within  their  dlscreUonJto  «ant  or  refi« 

it  rats  on  the  power  of  the  court  to  set  P^^.^^'J^^^  ""''^  *  ^^^'  ^H^*  ^L^'^J^' 

••idTa  judgment^the  term  at  which  it  is  \^l'?^  J«f^  ^^^S^^  *^^  ^''^^  "^  ^^" 

ittdered  under  droomstanoeB  calling  for  the  mZ,^,^  _    ■t^.„  _..    -i*-j    _i*i,    ._. 

oereiae  of  its  discretion  in  that  rLard,  or  ^<'*»»^.  ▼•  ^^^  *".     r  ».        r  W 

JmiirL.Ji,^tZr*wLTt\,J^t^\^V^ASM  proval  and  quoted  from  in  Kohl  t.  LeW- 

!1?  .h!SZ^^„t5^J^,^»  ^i  T^™  ft"**.  1«»  U.  8.  293.  801.   40  L.  ed.  432,  4S6, 

!^Jt  !S?^^^Ji^5  1«  Sup.  Ct  Rep.  304,  ••  in  accordance  with 

^•I  S',  «•  i"" «..,-.^  ».♦,.*-  /TT   R  the  great  weigfit  of  authority.    Thi«   caM 


ehap.  308),  it  is  provided:   "No 
be  competent  to  act  as  a  juror 

^  ?/«^!t  aitL^ir^^fi.^^  B  341,  is  relied  on  bf  plaintiffs  in  error  as 

food  and  lawful  man,  who  hu  never  been  ^  ^^^  ^y^^  ^  disqualified  Juror  sat,  the 
convicted  of  a  felony  or  misdemeanor  in-  » .^  ^^  ^y^^^  att^^eys  not  knowing  of 
volving  moral  turpitude.  ^y^^  disqualification  until  after  verdict  But 
Treating  the  application  as  open  to  con-  ^^^  was  a  case  of  a  motion  for  new  trial 
sideration  by  reason  of  the  discovery  of  the  nwide  in  the  ordinary  way,  and  the  juror 
WlfBcistence  ol  the  alleged  objection  after  *ver-  was  held  disqualified  under  the  express  pro- 
diet  and  judgment,  but  as  amounting  to  no  visions  of  tiie  Constitution  of  tiie  states 
Bore  than  a  motion  for  new  trial  made  in  which  in  that  respect  were  held  to  be  rnaa- 
cpt  time,  it  was  within  the  discretion  of  datory,  so  that  the  jury  was  not  a  '^conali- 
the  trial  eoort  to  grant  or  deny  it»  and  the  tutional  jury**  but  the  court  did  not  inti- 

UT  V.  a  ill 


iM-m 


■ftto  that  the  isuomptAencj  rendtred  the 
fwdict  and  Jud^ent  void,  aad»  od  Um  eon- 
teuy,  treated  ignorance  of  the  faet  until 
after  trial  as  material. 

In  Kohl  y.  Lehlbaek  we  held  that  '^e 
disqualification  of  alienage  it  cause  of  chal- 
lenge propter  defvetum,  on  account  of  per- 
sonal objection,  and  if  voluntarily*  or 
ItiTOUgh  ne^ligende,  or  want  of  knowledMi 
such  objection  fails  to  be  insisted  on,  the 
eonclusion  that  the  judgment  is  thereby  in- 
validated is  wholly  inadmissible,  inie  de- 
lect is  not  fundamental  as  affecting  the  sub- 
stantial rights  of  the  accused,  and  the  ver- 
dict is  not  void  for  want  of  power  to  ren- 
der it."  HolHf%gBWorth  ▼.  Duane,  Wall,  C. 
C  147,  Fed.  Cas.  No.  0,618,  was  referred  to, 
where  the  court  placed  alienage,  infamsy,  in- 
famy, and  affinity,  in  the  same  cat<^ry. 
Bee  Good  ▼.  Staie,  106  Tenn.  176,  61  8.  W. 
79;  State  v.  Potoere,  10  Or.  146,  46  Am. 
Bep.  188, — where  disqualification  propter 
4euetum  was  held  not  to  be  in  itself  fatal 
after  verdict 

No  reason  is  perceived  why  this  particu- 
lar objection  could  not  be  waived  by  the 
parties,  and  even  where  a  party  by  reason 
of  excusable  want  of  knowledge  might  be 
entitled  to  claim  that  he  had  not  waived  it, 
that  would  go  to  the  merits  on  application 
for  new  trial,  and  not  to  the  want  of  power. 
The  verdict  and  judgment  not  being  abso- 
lutely void,  it  is  unnecessary  to  pursue  the 
•ubject  further,  as  there  is  nothing  to  show 
that  injustice  was  done  to  eaveators,  and 
the  trial  court  did  not  abuse  its  disoretioo 
In  the  premises. 

Judgment  affirmed. 


[1W]*METCALF  BROTHERS  ft  COMPANY,  Pe- 

titioner; 

V, 

BENJAMIN    BARKER,   JR.,    Trustee    in 
Bankruptcy  of  Lesser  Brothers. 

(See  8.  a  Reporter's  ed.  166-177.) 

BtLnhruptoy  aet  —  four  monthe^  elauee — 
judgment  enforcing  pre-ewiating  lien — 
furiediction  of  oourt  of  hanhruptof^ — m- 
terference  with  etate  oourt. 

1.  Judgment  creditors  of  a  bankrupt  by  com- 
neneing  a  Judgment  creditors'  action  more 
than  four  months  before  the  petition  In 
bankruptcy  is  filed  acquire  a  lien  on  the 
property  of  the  bankrupt,  of  which  they  are 
not  deprived  by  the  bankmptcy  act  of  July 
1,  1808,  i  67/,  because  the  judgment  en- 
forcing the  lien  Is  recovered  less  than  four 
months  prior  to  the  filing  of  such  petition, 
although  by  that  section  all  Judgments  ob 
tained  against  a  bankrupt  within  that  period 
are  avoided,  as  this  provision  must  be  re 
gmrded  as  referring  only  to  Judgments  crest- 
ing liens,  and  not  to  Judgments  which  en- 
force an  otherwise  valid  pre-existing  Hen. 

S.  A  court  of  bankruptcy  Is  without  jnrlsdlc^ 
tion  to  enjoin  further  proceedings  «•'-  '<m-  tb>- 

NoTR. — A$  to  the  right  of  a  eovrl  vf  bank- 
ruptcy to  enjoin  prooeedinoi  in  n  ft  ate  oowrt — 
see  note  to  Qamer  v.  Second  Nai.  Uonk,  16  C. 
C.  A.  Of. 


Cot. 


Jadgmeni  of  a  sUta  eoort  la  a  jndgaseBt 
creditors'  action  commenced  before  the  faa> 
sage  of  the  bankmptcy  act,  which  set  asMe 
as  fraudulent  certain  transfers  of  property 
made  by  the  bankrupt,  and  directed  the  pay- 
ment of  the  amount  of  the  Judgments  out 
of  the  proceeds  of  a  sale  of  the  Judgment 
debtor's  property  under  an  order  of  the  state 
court. 

[No.  67.] 

Argued  Octoher  S0»  1902.    Decided  Deoem- 

her  1,  1902. 

ON  A  CERTIFICATE  from  the  United 
States  Circuit  Court  of  Appeals  for  the 
Second  Circuit  presenting  tne  question 
whether  a  judgment  enforcing  a  pre-exist- 
ing lien  was  valid,  though  rendered  within 
four  months  prior  to  bankruptcy  proceed- 
ings against  tae  judgment  debtor,  and  the 
question  whether  the  oourt  in  baidcruptcj 
had  jurisdiction  to  interfere  with  pending 
proceediuffs  in  the  stata  oourt.  Anewered 
reepeotively  im  the  affirmative  and  negative. 

Statement  1^  Mr.  Chief  Justice  F«ll«rt 
The  certificate  in  tills  case  is  as  follows: 
''This  matter  came  before  this  court  up- 
on a  petition  of  Metcalf  Brothers  &  Co.  to 
superintend  and  revise  in  matter  of  law  cer- 
tain proceedings  of  the  district  court  of  the 
United  States  for  the  southern  district  of 
New  York,  wherein  an  order  was  made  by 
said  district  court  enjoining  the  petitioners, 
Metoalf  Brothers  &  Co.,  from  taking  anj 
further  proceedings  under  any  judgment  ob- 
tained by  them  in  the  supreme  court  of  the 
state  of  New  York  in  a  judgment  creditors' 
action,  wherein  certain  transfers  made  by 
the  bsjDkrupts  had  been  set  aside  as  to  them 
*as  fraudulent  and  void,  and  wherein  reoeiv-[ieC] 
era  of  the  property  of  the  bankrupts  ap- 
pointed by  tne  said  supreme  court  had  been 
directed  to  pay  to  them  the  amount  of  their 
judgments  at  law  upon  which  their  said 
judgment  creditors'  aetion  was  founded. 

''For  its  proper  decision  of  the  matter 
this  court  desires  the  instruction  of  the  Su- 
preme Court  upcm  the  questions  of  law  here- 
inafter stated,  and  herebv  certifies  the  same 
to  the  Supreme  Court  of  the  United  States 
for  that  purpose. 

''Statement  of  Facta. 
"On  the  2d  of  October,  189(1,  Lesser 
Brothers,  subsequently  adjudged  bankrupts, 
who  were  copartners,  being  uien  insolvent, 
transferred  all  their  property,  copartner- 
ship and  individual,  to  certain  favored  cred- 
itors. All  their  outstanding  accounts,  be- 
ing copartnership  property,  they  transferred 
liy  instruments  of  assignment  to  Marcus  A. 
Adier  and  others.  They  confessed  various 
judgments  in  the  supreme  court  of  the  state 
of  New  York  in  favor  of  Bern  hard  Moses 
and  others,  upon  which  executions  were  at 
once  issued  to  the  sheriff  of  the  county  of 
New  York,  who  levied  thereunder  on  all 
their  tangible  personal  property,  consisting 
of  clothing  material  and  stock  in  trade. 
This  also  was  copartnership  propeily,  and, 
with  the  book  accounts,  comprised  all  their 
property  except  a  pieee  of  real  estate  owned 
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tf  Israel  Leuer  Indiyiduallj  and  a  ground 
Iciie  of  another  piece  of  real  estate  owned 
tar  Tobias  Leaser  IndiTidnallj.  These  two 
jneeet  of  real  estate  the  individuals  owning 
wm  conveyed  to  Joseph  Lilianthal. 

"After  making  these  transfers,  and  after 
the  levy  by  the  sheriff  under  the  executions 
iisiied  upon  tne  confessed  judgments,  and 
on  the  !(ame  day,  by  a  fraud  upon  the  ooart, 
,  fai  a  cnlhisive  action  in  the  supreme  court 
of  New  Yoric  to  dissolve  the  partnership, 
they  prnmred  the  appointment  of  a  receiver 
of  the  partnership  property,  Morris  Moses, 
who  was  nominated  oy  and  in  collusion  with 
them.  Subsequently  a  receiver  nominated 
by  certain  mditors,  James  T.  Franklin, 
wai  associated  with  Mr.  Moses  by  the  same 
eoQTt 
"Various  ersdltors  of  the  bankrupts  im- 
[167]nwdittdy  eommenoed  ^actions  of  replevin 
to  recover  portions  of  the  goods  in  the 
hinds  of  the  sheriff.  Their  claims  were 
eonllicting  with  each  other  and  with  those 
of  the  confessed  Judgment  creditors,  and  in 
SB  action  brought  in  the  supreme  court  of 
Nev  York  l^  the  receivers  an  order  was 
Bide  restraining  the  sale  by  the  sheriff  un- 
der the  executions,  directing  a  sale  bv  re- 
edrers  (Mr.  Moses  and  Mr.  Franklin  being 
ako  appointed  such  receivers  in  that  ac« 
tkm),  and  that  the  latter  should  hold  the 
proeeeds  of  the  sale  subject  to  the  claims 
«  all  parties,  such  claims  to  be  determinod 
ia  ^t  action.  Pursuant  to  this  order,  the 
foods  were  sold,  and  the  receivers  so  ap- 
l^nted  now  hold  the  proceeds  thereof.  This 
order  was  made  November  23,  1896.  The 
action  Is  still  pending,  undetermined. 

"On  the  22d  day  of  October,  1896,  and 
tht  29tb  day  of  October,  1896,  Metealf 
Brothers  db  Go.  procured  judgments  in  the 
nprcme  court  of  the  state  of  New  York 
•nintt  the  Leasers  for  $930.21  and  $2,547.- 
30  respectively,  upon  which  executions  were 
iiraed  and  returned  unsatisfied. 

"On  the  17th  day  of  December,  1896,  Met- 
eitlf  Brothers  db  Co.  commenced  a  judgment 
creditors'  action  in  the  supreme  court  of 
the  state  of  New  York,  whicn  came  to  trial 
oa  the  17th  day  of  December,  1897,  and  as 
t  result  of  which  the  transfers  to  which 
nference  haa  been  made  and  the  proceedings 
for  the  appointment  of  the  receivers  were  ad- 
jodfed  fraudulent  and  void  as  to  them, 
the  court,  however,  set  aside  the  transfers 
4  the  copartnership  prc^rty,  not  only  in 
fovor  of  Meteidf  Brothers  k  Co.,  but  also 
ia  favor  of  the  receivers.  It  set  aside  the 
transfer  of  the  real  estate  in  favor  of  Met- 
ealf Brothers  k  Co.  alone.  Judgment  was 
altered  on  this  decision  April  6,  1898. 

This  judgment  determined  that  the  pro- 
ceeds of  the  sale  of  the  tangible  property 
then  in  the  hands  of  the  receivers  and  the 
ontstanding  accounts  or  their  proceeds  in 
the  hands  of  the  transferees  (to  be  account- 
ad  for  under  the  judgment  to  the  receivera) 
were  to  be  admimstered  by  the  receivers  for 
the  benefit  of  all  the  creditors  of  the  co- 

Birtnership     equally,      including      Metealf 
rothers  db  Co.,  while  the  real  estate  trans- 
Mllsrred  ^became  subject  to  the  lien  of  the 
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judgments  of  Metealf  Brothers  db  Co.   oh 
October  22d  and  29th,  1896. 

"All  parties  except  the  receivers  appealed 
from  this  judgment  to  the  appellate  division 
of  the  supreme  court  of  New  York;  that 
court  affirmed  the  iudgment  of  the  trial 
court  as  to  the  fraua.  but  reveraed  it  In  so 
far  aa  it  granted  relief  in  favor  of  the  re- 
ceivers. It  directed  the  payment  by  the  re- 
ceivers to  Metealf  Brothers  db  Co.  of  the 
amount  of  their  iudgments  out  of  the 
money  in  the  receivers'  hands,  and.  since 
Metealf  Brothers  db  Co.  were  to  be  so  paid, 
it  reversed  the  judgments  in  their  favor 
against  Adler,  one  of  the  transferees  of  the 
accounts.  Upon  the  sround  that  there  was 
no  proof  of  fraud,  it  luso  reversed  it  against 
the  transferee  of  the  real  estate. 

'nrhis  decision  was  embodied  in  an  instru- 
ment made  the  30th  day  of  December,  1898, 
entiUed  an  'order,'  but  which,  after  recitinc 
the  necessary  facts,  'ordered  and  adjudged^ 
that  the  judgment  of  the  trial  term  be 
modified  as  stated,  and  also  'ordered  and 
adjudged'  that  the  transfers  in  question, 
except  the  transfer  of  the  real  estate, 
were  fraudulent  and  void  as  to  Metealf 
Brothers  db  Co.;  that  the  receivera  be,  and 
they  were  thereby,  directed  to  pay  to  Met- 
ealf Brothers  db  Co.  the  amount  of  their 
judgments,  with  costs,  and  that  final  Judg- 
ment should  be  entered  in  aoeordaiiee  tnere* 
with.  This  instrument  was  filed  la  the  of- 
flee  of  the  clerk  of  the  appdlate  divisioo  of 
the  supreme  court  of  New  York,  and  was 
the  only  paper  siffned  by  that  court  or  kepi 
in  its  records.  A  certified  eopr  of  it 
transmitted  to  the  derk  of  toe 
court,  upon  which,  after  the  eosts 
taxed,  a  final  judgment  waa  entered  by  tlie 
latter  clerk  on  the  Slst  dar  of  Jaauair, 
1899,  following  in  all  essential  respects  its 
verbiage.  The  delay  in  the  entry  of  final 
judgment  waa  caused  try  varioos  motioos  be- 
fore the  appellate  division  for  reargnment. 

"On  the  12th  daj  of  May,  1899,  Lesser 
Brothers  filed  in  the  district  court  of  the 
United  States  for  the  southern  district  of 
New  York  a  petition  to  be  adjudged  bank- 
rupts,  and  they  were  adjudioated  bankrupts 
on  that  day.  Subsecmently,  and  *on  the  7tb[lM] 
day  of  June,  1899,  JBenjamin  Barker,  Esq., 
was  appointed  their  truatee  in  bankruptcy. 

"From  the  judgment  d  the  appellate  dl* 
vision  in  the  action  brought  hj  Metealf 
Brothers  db  Co.  all  parties  except  Lilian- 
thai,  the  transferee  of  the  real  estate,  ap- 
pealed to  the  court  of  appeals  of  the  state 
of  New  York.  That  court  affirmed  the 
judgment  of  the  appellate  division  in  favor 
bf  Metealf  Brothers  k  Co.,  and  also  restored 
to  them  the  rights  awarded  them  by  the 
judgment  of  the  trial  oourt,  of  which  they 
had  been  deprived  by  the  apellate  division. 
The  final  result  of  the  liuigpition  was  that 
the  transfers  in  question  were  declared 
fraudulent  and  set  aside  in  favor  of  Met- 
ealf Brothers  db  Co.  only;  that  aa  to  all 
other  persons  th^  were  (until  impeached 
in  A  proper  action)  valid;  that  the  receivera 
were  directed  to  pay  out  of  the  funds  in 
their  hands  to  Metealf  Brothers  4  Oo.  tlie 
amount  of  their  jodgmentiL  and  that  these 
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orediton  could  also  proored  for  the  collee-  merelv,  web  it  perfected  by  a  judgment  olh 

tion     of    their    judgments,    if    necessary,  tained  more  than  four  months  prior  to  tbm 

against  the  transferees  of  the  accounts  and  filing  of  the  petition  of  the  Leasers  in  bank- 

real  estate.  rup^,  within  the  meaning  of  the  provisions 

''The  decision  of  the  court  of  appeals  was  of  the  act  of  Congress  of  July   1,    1898, 

made  on  the  6th  of  February,  1900.    The  known  as  the  bankruptcy  act? 
remittitur  from  that  court  to  the  supreme       "5.  If  the  lien  acquired  by  the  oommenoe- 

oourt  was  received  and  filed  on  the  12tn  day  ment  of  the  creditors'  action  was  inchoate 

of  March,  1000.    On  the  8th  day  of  March,  merely,  was  the  judgment  in  the  creditors' 

1900,  the  bankrupts'  trustee,  upon  affidavits  action,   whenever   obtained,   one   which    is 

of  himself  and  his  counsel,  procured  from  avoided  by  *any  of  the  provisions  of  tbe  act[ll 

the  district  court  of  the  United  States  for  of  Congress  of  July  1,  1898,  known  as  the 

the  southern  district  of  New  York  an  order,  bankruptcy  actt" 
entitled  in  the  bankruptcy  proceeding,  re 

quiring   Metcalf   Brothers   &   Co.   to  show       Mr.  Nelson  B.  Bpenoev  argued  the  causa 

cause  on  the  13th  day  of  March,  1900,  why  and  filed  a  brief  for  petitioners: 
a  writ  of  injunction  should  not  issue  en-       The  district  court  was  wholly  without  j«- 

joining  them  from  taking  any  further  pro-  risdlction  to  make  the  injunction  order, 
eeedrngs  under  any  jud^ent  in  their  cred-       Bardea  v.  First  Nat.  Bank,  178  U.  S.  524, 

itors'  action,  and  so  enjoiniiu^  them  in  the  44  L.  ed.  1175,  20  Sup.  Ct  Rqp.  1000;  Lotiit- 

interim.    This  order  provided:  for  its  serv-  ville  Trust  Oo.  v.  Comingor,  184  U.  S.  18, 

ice  upon  the  members  of  the  firm  of  Met-  40  L.  ed.  413,  22  Sup.  Ct.  Rap.  293. 
calf  Brothers  &  Co.,  but  it  was  not  in  fact       The  petitioners  are  entitled  to  have  their 

served  upon  anyone  but  their  attorneys  in  rights  adjudged  in  a  plenary  action  to  which 

their  judgment  creditors'   action.    Metcalf  all  persons  interested  are  made  parties. 
Brothers  I  Co.  appeared  specially  upon  the       i},ia,;  Smith  v.  ifasofi,  14  Wall.  419,  20  L. 

return  day  of  the  order  to  show  cause,  and  ed.  748;  MarshaU  v.  Know,  16  Wall.  551,  21 

filed  a  written  objection  that  the  district  £,,  ed.  481. 

court  was  without  jurisdiction,  power,  or       irrespective  of  the  statutory  want  of  Ju- 

authority  over  them  in  the  premises;  that  rfsdiction  of  the  district  court  and  of  the 

no  action  or  othar  proceeding  was  pending  petitioner's  right  to  be  sued  in  a  plenaiy 

or  had  ever  been  begun  against  them  in  any  ^^^^  ^^^  ^ourt  had  no  jurisdiction  b^uae 

way  relating  to  the  subject-matter  of  the  ^i,^  litigation  is  in  and  under  the  control  sf 

IlTO}*propo8ed  injunction;  that  they  had  not  ap-  ^he  state  court. 

peared  in  or  bwn  made  a  party  to  any  pro-       p^^j^  ^    Jenness,  7  How.  612,   12  L.  sd. 

aeding  founded  upon  the  petition  of  Lesser  341 .  Rouse  v.  Letcher,  166  U.  S.  47,  89  L. 

Brothers   to    be    adjudged    bankrupts,    and  ^    341    ^g  g        ^t.  Rep.  266;   Taylor  t. 

that  they  had  not  been  brought  into  court  ^arryl,  20  How"  683,  16  1,  ed.  10281  Freo- 

on  any  process,  or  been  given  any  notice  of  ^^%   jj         24  How.  460,  16  L.  ed.  749; 

the  order  to  show  cause,  «<5«P<i  t*>\^^^^  CoveU  v.  Heyman,  111  U.  S.  176,  28  L.  sd. 

attorneys  in  their  cr^iitors'  ^^^^.^^.^^  390.  4  Sup.  Ct  Rep.  356. 
ceived  a  copy  thereof,  ^^^^.f^^^^^lj^^       The  courts  maintained  this  position  on  the 
no  statute  conferred  upon  the  district  court  .^        .^  ^        involved,  Wer  the  uk. 

jurisdiction,  power,  or  authority  to   issue  '^7041  ^  «•»««,  «***««    "*«  ■"o* 

"?Tiri?i  nhii^'i"nn'^wa«  '^IrrJ^'^^T^tt^r         <^^^  ^'   «^*»   ^  McLcSIl,  494,  Fed.    OaS. 

"Their  objection  was  overrulea,  ana  after  ^     o  qai  .  v^  ^^^^  ^ot^aaJi   i  m  v  T.(^»<ki 

"Subsequently   Metcalf    Brothers   &    Co.  ®  ^°J  f,?^l'j!Sl^";-?J^;i5^ 
presented  a  petition  to  this  court  to  super-       f".^  "°der  the  act  of  1867. 

fntend  and  revise  in  matter  of  law  the  Sd  ^•^^'^^•^J-  ^*''^.'  ^oolw.  324,  F«l.  Ca.. 

proceedings  of  the  district  court  No.     7  373;     Ooodrych     y.    Sr*^^^^'i'_i? 

^  *  "Questions  CerUfied.  ^^^^hl^l'^^'S^l  ^S  ^*^f^{  ^J^^ 

"Upon  the  facts  above  set  forth,  the  ques-  t^?- ®^'  ^fj^^'  Bankr.  Reg.  491,  Fed.  Oaa. 

tions  of  law  concerning  which  this  court  de-  fO.  2,798;  AWw  '^'Bo8tw,H.  d  E.  R.Oo. 

sires  the  instruction  of  the  Supreme  Court  ^  ?*^.?*°"- ^^i"  ^^^frLp*?;?^^;  i?*/ 

for  its  proper  decision  are:  Sedgwick  v.  Ifenc/c,  6  Blatchf.  166,  1  Nat 

"1.  Had  the  district  court  of  tiie  United  ^ajn^cr.  Reg.  676,  Fed.  Csa.  No.  12,616. 
States   for    the   southern    district   of   New       Similar  decisions  have  been  made  under 

York   jurisdiction  to   make   the   injunction  the  act  of  1898.     ^  ^    ^^^     ^    _ 
order  in  question  T  ^«  Gerdes,  102  Fed.  318;  Re  Kavanaugh, 

"2.  If  said  court  had  jurisdiction  to  re-  ^9  Fed.  928 ;  Re  Ruseell,  41  C.  C.  A.  323,  101 

strain  Metcslf  Brothers  i  Co.  from  receiv-  Fed.  248;  Fragier  v.  Southern  Loan  d  T.  Oa. 

ing  the  fund  in  question,  could  such  juris-  40  C.  C.  A.  76,  99  Fed.  707;  Pickens  v.  Dent, 

diction  be  exercised  by  summary  proceed-  46  C.  C.  A.  622,  106  Fed.  663. 
ings  7  The  lien  is  acquired  by  the  commencement 

"3.  Did  Metcalf  Brothers  &  Co.  by  the  of  the  suit,  and  is  an  absolute  charge  on  the 

commencement  of  their  creditors'  action  ac-  property  transferred  by  the  bankrupts. 
quire  a  lien  on  the  property  of  tbr  hank-        Miller  v.  Sherry,  2  Wall.  237,  17  L.  ed. 

rupts  superior  to  the  title  of  thi'   uustee  827;  Storm  v.  Waddell,  2  Sandf.  Ch.  494; 

thereto?  Freedman's  Sav.  d  T.  Co,  v.  Earle,  110  U. 

-4.  If  the  lien  acquired  by  Hh-  commence-  S.  710,  28  L.  ed.  301,  4  Sup.  Ct  Rep.  226. 
nteai  oS  the  creditors'  action  vvas  inchoate       The  Federal  courts  have  announced  tha 
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■Ame  doctrine  under  the  former  bankrupt 


Em  parU  General  Aatignee,  1  N.  Y.  Legal 
Obe.  131.  Fed.  Cas.  No.  5,305;  Clarke  t. 
RUt,  3  McLean,  494,  Fed.  Cas.  No.  2361; 
Jchnemt  t.  Bogen,  15  Nat.  Bankr.  Beg.  1, 
Fed.  Oaa  No.  7,408;  KUnberling  v.  Harily, 
1  HeCraiy,  136,  1  Fed.  571;  Sedgwick  v. 
Uewck,  6  Blatchf.  156,  1  Nat.  Bankr.  Reg. 
175,  Fed.  Oas.  No.  12,616. 

Various  state  courte  have  paased  upon  the 
foeation  of  the  superior  lien  of  a  creditors' 
mD,  and  have  uniformly  followed  the  rule  as 
it  haa  been  heretofore  established. 

D^yU  T.  Health,  22  B.  I.  213,  47  Atl.  213; 
Uylor  T.  Taylor,  59  N.  J.  £q.  86,  45  Atl. 
440;  leelin  r,  Qoldatein,  35  Misc.  489,  71  N. 
T.  Supp.  1069. 

The  decisions  of  the  courts  of  New  York 
have  been  uniformly  in  support  of  the  peti- 
tioners' position. 

Storm  T.  Waddell,  2  Sandf.  Ch.  494; 
Lyneh  T.  Johnson,  48  N.  Y.  27 ;  FWat  Nat. 
Bank  T.  Shuler,  153  N.  Y.  163,  47  N.  £.  262 ; 
RobertB  r.  Albany  d  W.  S,  R.  Co.  25  Barb. 
662;  Jeff  res  t.  Cochrane,  47  Barb.  557; 
Vtiea  Ine.  Co.  t.  Power,  3  Paige,  365;  Macy 
1,  Jordan,   2   Denio,   570;     M'Dermutt    t. 

Btrong,  4  Johns.  Ch.  687;  Smith  t. , 

4  Edw.  Ch.  653 ;  Mandeville  r.  CampbeU,  45 
Add.  DiT.  512,  61  N.  Y.  Supp.  443. 

The  lien  is  property,  and  its  existence  does 
Dot  depend  upon  a  subsequent  judgment. 

Haebler  v.  Myers,  132  N.  Y.  363,  15  L.  R. 
A  588,  30  N.  E.  963;  Kittredge  v.  Warren, 
14  N.  E.  509;  Houghton  v.  Eustis,  5  I^aw 
Rep.  505,  Fed.  Cas.  ^o.  6,  224. 

The  trustee  represents  simply  the  bank- 
npts,  and  can  take  no  rights  which  they 
did  not  have. 

Teatman  v.  New  Orleans  Sav,  Inst.  05  U. 
a  765,  24  L.  ed.  580;  Steujart  v.  Piatt,  101 
U.  8.  731,  25  L.  ed.  816. 

The  lien  on  equitable  assets,  acquired  by 
the  commencement  of  a  judgment  creditors' 
action,  is  not  extinguished  by  the  death  of 
tiie  judgment  debtor,  but  survives  against 
his  equitable  assets  in  the  hands  of  his  ad- 
ministrator. 

Browfi  V.  Nichols,  42  N.  Y.  26 ;  First  Nat. 
Bank  v.  Shuler,  153  N.  Y.  163,  47  N.  E.  262; 
Reynolds  v.  /Etna  L.  Ins.  Co.  160  N.  ^.  635, 
66  N.  F^  305. 

A  receivership  in  a  creditors'  action  affect- 
ing equitable  assets  is  unnecessary;  it  is  a 
flonvenience  merely,  and  adds  nothing  to  the 
ereditors'  security. 

Kitchen  v.  Lowery,  127  N.  Y.  53,  27  N.  E. 
867;  Re  Clover,  8  App.  Div.  666,  40  N.  Y. 
Bupp.  886,  Affirmed  in  154  N.  Y.  443,  48  N. 
S.  892. 

Messrs.  Otto  T.  Hess  and  BfCready 
Sjkes  argued  the  cause  and  filed  a  brief  for 
respondent: 

The  only  lien  against  equitable  assets,  ac- 
onired  by  a  judgment  creditor  by  the  mere 
lling  of  a  bill  in  equity,  is  a  right  to  prior- 
ity of  payment  in  case  he  obtains  his  judg- 
Bent  in  equity. 

A  creditors'  bill  is  strikingly  like  the 
Jndmient  note  in  use  in  some  jurisdictions. 
And  yet  a  judgment  entered  on  suoh  a  .note 

VBiv.m. 


within  four  months  of  bankruptcy  has  besu 
held  to  be  void  under  the  banlmiptcy  set. 

Re  Richards,  37  C.  C.  A.  634,  96  Fed.  93S. 

in  a  judgment  creditors'  action,  the  cred- 
itor can  in  no  possible  way  complete  his  lien 
except  by  a  judgment,  and  such  a  judgment 
is  nullified  and  rendered  unavailable  by  the 
bankruptcy  act. 

Ba  parte  Waddell,  1  N.  Y.  Legal  Obs.  53, 
Fed.  Cas.  No.  17,027. 

The  judgment  creditor's  rights  obtained 
by  filing  Ms  bill  are  nothing  more,  at  the 
most,  than  a  lis  pendens  as  to  the  property 
sought  to  be  reached.  This  lis  pendens 
operates  only  on  the  choses  in  action  and  the 
equitable  asseto  of  the  debtor;  it  does  not 
attach  to  property  which  is  in  ito  nature 
subject  to  execution.  And  this  is  true,  al- 
though it  may  not  be,  as  a  matter  of  fact, 
possible  to  reach  it  by  execution. 

First  Nat.  Bank  v.  Shuler,  153  N.  Y.  163, 
47  N.  E.  262. 

The  court  had  jurisdiction  to  make  the  or- 
der. 

Re  Wallace,  Deady,  433,  2  Nat.  Bankr. 
R^.  134,  Fed.  Cas.  No.  17,094;  White  v. 
Schloerb,  178  U.  S.  542,  44  L.  ed.  1183,  20 
Sup.  Ct.  Rep.  1007;  Brya/n  v.  Bemheimer, 
181  U.  S.  188,  45  L.  ed.  814,  21  Sup.  Ct.  Rep. 
557;  Re  McCartney,  109  Fed.  621. 

Even  the  New  York  state  courts,  whoee 
decisions  are  relied  upon  to  maintain  the 
theory  that  filing  a  creditors'  bill  gives  a 
plenary  lien,  have  intimated  that  it  might 
be  better  to  confine  the  rule  to  cases  of  a  re 
ceivership. 

Stewart  v.  Isidor,  5  Abb.  Pr.  N.  S.  08. 

Mr.  Chief  Justice  Fuller  delivered  the 
opinion  of  the  court: 

Metcalf  Brothers  &  Company,  judgment 
creditors  of  Lesser  Brothers,  commenced 
their  creditors'  suit  in  the  supreme  court 
of  New  York  December  17,  1896.  The  case 
came  to  trial  December  17,  1897,  and  decree 
was  rendered  April  6,  1898.  22  Misc.  664, 
50  N.  Y.  Supp.  1060.  On  appeal  the  appel- 
late division  affirmed  the  judgment  of  the 
trial  court  in  part,  and  reversed  it  in  part, 
and  directed  the  payment  by  the  receivers 
to  Metoalf  Brothers  &  Company  of  the 
amount  of  their  judgments  out  of  the  money 
in  the  receivers'  hands.  35  App.  Div.  59o, 
55  N.  Y.  Supp.  179.  This  decree  or  judg- 
ment was  embodied  in  an  order  dated  De- 
cember 30,  1898,  but  the  clerk  of  the  su- 
preme court  appears  not  to  have  entered  it 
until  January  31,  1899.  The  decision  of 
the  court  of  appeals  ( 161  N.  Y.  587,  56  N. 
E.  67)  was  made  February  6,  1900,  and  the 
remittitur  was  received  and  filed  in  the 
court  below  March  12,  1900. 

The  bankruptcy  law  was  approved  July 
I.  1898.  May  12,  1899,  Lesser  Brothers 
6 led  their  petition  in  bankruptcy  and  were 
adjudicated  bankrupte,  and  Barker  was  ap- 
pointed trustee  June  7,  1899.  March  8, 
1900,  the  bankrupte'  trustee  procured  from 
the  district  court  an  order  entitled  in  the 
bankruptcy  proceedings  requiring  Metcalf 
Brothers  A  Company  to  show  cause  on 
March  13  why  a  writ  ol  injuaotios  thoold 
not  issue  enjoining  them  from  taking  amf 


leetM  DT  a  anoMqueni  tnuiner  b*  tn  oenfr 
•  U  thftt  Qic  filing  of  k  or  (U'OermNtl  t.  Btnng,  ^  JohiM.  Ch. 
i'  bill  and  Krriee  of  pro-  997),  or  taken  away  bj  a  ■ubaequant  dl»- 
I  in  equity  on  the  Judg-    ohar^  in  lHiiiI[rupt«y.     Hill  t,  Bariling,  130 


irt-m  BoisBUB  Oomr  ot  the  Dxitid  Statxs.  Ooi.  Itaic, 

further  pFoeeedJogi  under  anj  Jodgmeot  in  lar  t.  Skerry,  the  eommenetment  of  the  avit 
thair  creditors'  aetion,  and  to  aajainlng  amounta  b>  an  equitable  levy  (2  Wall.  24t^ 
tfcun  in  the  iotMim,  which  injnnetion,  after  17  U  ed.  830),  or.  In  the  languan  of  Mr. 
•rpiment  on  the  merlta,  waa  contiaued.  No  Juatica  Matthewa,  in  A-Mdmow'a  Bop.  4  T, 
qneatloa  ariaca  here  In  rcapect  of  real  ea-  Oo.  r.  EarU:  '^t  la  the  neevtloii  flrat  b^ 
Utc,  and  on  the  ease  atatM  in  the  eertifl-  Kun  to  be  executed,  onleaa  oth«iriaa  rec«> 
ate  the  property  affected  waa  equitable  aa-  utad  by  statute,  which  ia  entitled  to  priori- 
aeta.  There  had  been  tangible  personal  ty.  .  .  .  The  flling  of  the  bill,  In  eaaw 
linj  property,  '•ubjaet  bo  l«ry  ana  aaJa  under  ex-  ^  equitable  execution,  la  the  beginning  of 
ccutioD,  but  thia  had  been  previoualy  aold  esecutins  it"  110  U.  S.  717,  2S  L.  ed.  30l» 
W  an  order  of  the  supreme  court  of  New  4  Blip.  Ci  Rep.  230.  And  the  right  to  pay- 
York,  and  the  proceeds  were  held  by  receir-  raent  out  ot  the  fund  so  rcated  cannot  be  af- 
era.  teeted  by  a  anbecquent  tranafer  b*  the  deb^ 

The  general  mle  I    "    '   "      ""         *         -    '— *■-      "   -     "- -    ^--^   -    '-- 

Judgment  creditors'  t 

oess  iTestes  a  lien  i_   -, , . „  ,     .  —     -     •. 

Bent   debtor^   equitable   aasets.    KiJIer   t.  U.  S.  OSB,  32  L.  ed.  1083.  0  Sup.  Ct.  Kep. 

Bherry,  2  Wall.  237.  17  L.  ed.  927;  Aved-  725;  Doe  r.  OhildrMa,  21  Wall.  642,  22  L 

nuin'a  Bav.  S  T.  Co.  y.  EarU,  110  U.  B.  710,  td-  S49;  Eytter  t.  Onif,  Bl  U.  8.  fi2I,  83  Ih 

es  L.   ed.  301,  4  Sup.  CL   Kep.  229.     And  ed.  403;  Peek  r.  Jermet,  7  How.  612,  U  I* 

fueh   is   the  rule  in  New  York.     Btorm   t.  ed.  841. 

Wnddtll,  2  Sandf.  Ch.  404;  Lynck  r.  John-        Kittrtdge  v.  Warren,  14  N.  H.  609,  WM 

ton,  48  N.  Y.  27 ;  first  Hat.  Bank  t.  Bkuler,  relied  on  aa  to  the  effect  of  attaebmenta  tm 

153  N.  7.  193,  47  N.  E.  292.     This  waa  con-  mesne  process  in  New  Hampshire,  in  Pea* 

ceded   by  the  district  court,   but  the  court  y.  Jennt**.     And  it  may  be  renNrked  that 

held  that  the  lien  ao  created  waa  "contin-  Chief  Juatlee  Paiker'a  vigorous  discuaaloB 

gent  upon  the  recovery  of  a  valid  Judgment,  in  that  case  ot  the  point  that  the  attach* 

and  liable  to  be  defeated  by  anything  that  ment  lien  was  not  eontinf^t  on  a  aobae- 

defeata  the  judgmvit,  or   the  right  of  the  quest  Judgment  U  a  ferttori  applicable  !■ 

eoDipIainants    to    appropriate    the   fund;"  «»«  where  the  prior  eaUbliahment  of  the 

that  "such  a  contingent  or  equitable  lien,  it  ereditor'a   claim  1*    the   foundation   ot   the 

la  evident,  cannot  be  superior  to  the  judg-  — "•—'-  — '* 
ment  on  which  it  depends  to  make  it  effee- 

toal,  but  must  stand  or  tall  with  the  Judg-  —    —    — y-—    — 

ment  itself;"  and  "|  97/,  therefore.  In  de-  bankruptcies"  enables  Gongreea  to  diaplaeo 

daring  that  a    judgment  recovered   within  there   well-aettled   nrineiplea  and  to   deveat 

four  montha  'shall  be  deemed  null  and  VMd,'  rights   so   aopiired,   we  do   not  think   that 

etc..   oeoeesarily  prevents  the  compUinante  Congress  has  attempted  to  do  •<>.„,  ^ 

from  acquiring  any  beneflt  from  the  lien,  or  .    ?*<^°"   67/   provides:     "That   all    lerle^ 

the  fund  atUched,  except  through  the  trus-  juapnenta,  attachments,  or  other  liens,  oh- 

tee  in  bankruptcy  pro  wto  with  other  cred-  "'""^  through  legal  prowedinga  "(fJiMt  • 

ir^'e^l^tlb:?  UrS  wa'a^re'-iamor:  ^oZZ:XV^±"l^^tt;^i ^T^^J^ 

Srfot'm:St''l^™eTe"    n^of^"  1-,^^^^^^ 

.....  .  .1.   ..  .1.    -    ■  .    .  .1  1  null  ana  voia  in  case  ne  ts  aoiua?ea  a  Dank- 

ptiuon.jet  that  the  judgmwit  ot  the  appel-         ^  ^„a  the  property  affected  by  the  levy, 

kte  division,  aaafflnned  by  the  court  ol  ap-  juS^gn^^nt,  attachi^nt;  or  other  li^  shall  ti 

peals,    waa    within    the   four    months.     100  deemed     wholly    discharged     and    released 

Fed.  433.  f„„  the  same,  and  shall  pass  to  the  trastee 

Ansuming  that   the  Judgment   at  special  ,s  a  pnrt  ot  the  eaUU  of  the  bankrupt,  un- 

term  is  to  be  diarenrded,  and  that  the  judg-  less   the   court   ahall,   on   due   noUce,   order 

ment  of  the  appellate  division  waa  entered  that  the  right  under  such  levy,  judgment. 

within  the  four  months,  it  will  be  perceived  attachment,    or    other    lien    •shal!    be    pre-(r 

that  if  the  views  of  the  district  court  were  served   for    the    benefit  of   the  estate;    and 

correct,     the     third     question     propounded  thereupon  the  iatae  msf  paaa  to  and  ahall  ho 

ehould   be  answered  in  the  negative,  while  preserved  by  the  trustee  for  the  benefit  ot  tha 

if   incorrect,   that   question   should   be   an-  estate  as  aforesaid.    And  the  court  may  or- 

aw»red  in  the  afSnnative.  der  such  conveyance  as  shall  l>e  necessary  to 

Doubtlees  the  lien  created  by  a  judgment  cany  the  purposes  of   this  section   into  ef> 

creditor's    bill    U    contingent    in    Uie   sense  feet"     [30  Stat,  at  L.  565.  chap.  541,  U.  & 

that  it  might  possibly  be  defeaUd  by   the  Comp.   SUt.   IBOI,  p.  341B.] 
event  of  the  suit,  but  in  itself,  snd  so  long        Tn  our  opinion  the  conclusion  to  be  drawn 

aa  it  exists,  it  ia  a  charge,  a  apeciflc  Hen,  from  this  language  is  that  it  ia  the  lien  cr^ 

un  the  Bsaeta,  not  subject  to  being  devested  ated  by  a  levy,  or  a  judgment,  or  an  attach- 

eave  by  pavment  of  the  Judgment  aought  to  ment.  or  otherwise,  that  is  invalidated,  and 

be  coUectea.  that  where  the  lien  is  obtained  more  than 

[173]     'The  subject  waa  fully  diaeuaaed,  and  the  (our  months  prior  to  the  tiling  of  the  petl- 

cSect  of  bankruptcy  proceedings  considered,  tion,  it  is  not  only  not  to  be  deemed  to  ha 

by  Vice    Chancellor    Sandford   in    Storm    v.  oull  and  vdd  on  adjudication,  but  ita  validl< 

Waddrll,  which  haa  been  ao  repeatedly  rec-  ly  it  recognized.     When  it  is  obtained  with- 

Qgnined  with  approval  aa  to  have  become  a  in   four  months  the  property  is  discharged 

Jaading  ease.  therefrom,  but  not  ottkerwise.     A  Judgment 

At  Mr.  Jagtiee  Swayna  moarked.  In  UU-  or  decree  in  enforoamant  of  an  otbefwlM 

x«r  18T  v.  a. 
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filid  pre-exi«tiog  lira  b  not  the  Indffmeiit 
iaounetd  bj  the  statute,  which  it  pTainW 
confined  to  Judgments  creating  liens.  U 
this  were  not  so  the  date  of  the  acquisition 
of  a  lien  bj  attachment  or  creditor's  bill 
would  be  entirely  immateriaL 

Horeorer,  other  provisions  of  the  act  ren- 
der it  unreasonable  to  impute  the  intention 
le  annul  all  judgments  recorered  within 
four  months. 

By  I  03a,  fixed  liabilities  eridenced  by 
fndgments  absolutely  owing  at  the  time  of 
the  filing  of  the  petition,  or  founded  upon 
■rotable  debts  reduced  to  iudnnents  alter 
&e  filing  of  the  petition  ana  bMore  the  eon* 
ilderation  of  wplication  for  discharge,  may 
be  proved  and  allowed,  while  under  §  17 
iodgmente  in  actions  oi  fraud  are  not  re- 
leased bw  a  discham,  and  other  parts  of  the 
iflt  woold  be  whofly  unnecessary  if  |  67 f 
must  be  taken  literally. 

Many  of  the  district  courts  have  reached 
•ad  announced  a  similar  conclusion  {Ke 
Bktir,  108  Fed.  629;  Re  Beaver  Coal  Co,  110 
lied.  030;  Be  Kavanaugh,  99  Fed.  928;  Re 
Faate,  4  Am.  Bankr.  Kcp.  547) ;  as  have 
•bo  the  supreme  court  of  Khode  Island  and 
the  chanceiT  court  of  New  Jersey  in  well- 
eonsidered  decisions.  Doyle  t.  Heathy  22  R. 
L  213,  47  AU.  213;  Taylor  r.  Taylor,  S9  N. 
J.  £q.  80,  46  Atl.  440.  And  see  Wakeman 
f.  Throckmorton^  74  Conn.  818,  61  Atl.  554. 

As  under  §{  70a,  e,  and  f  870,  the  trustee 
it  Tested  wit^  the  bankrupt's  title  as  of  the 
(lTI]date  of  the  adjudication,  and  ^subrogated  to 
the  rights  of  creditors,  the  foregoing  consid- 
erations require  an  affirmative  answer  to 
the  third  question,  but  in  answering  the 
first  question  some  further  observations 
must  oe  made.  This  creditors'  action  waa 
eommenced  December  17,  1898,  more  than 
eighteen  months  before  the  passage  of  the 
bankruptcy  act,  and  was  prosecuted  with 
exemplary  dili^nce  to  final  and  complete 
success  in  the  judgment  of  the  court  of  ap- 
peals. At  this  point  the  bankruptcy  court 
utervened  and  on  summary  proceedings  en- 
Joined  Metcalf  Brothers  ft  Company  from 
receiving  the  fruits  of  their  victorr.  The 
state  courts  had  jurisdiction  over  l^e  par- 
ties and  the  subject-matter,  and  possession 
of  the  property.  And  it  is  well  settled  that 
where  property  is  in  the  actual  possession 
of  the  court  this  draws  to  it  the  right  to 
decide  upon  conflicting  claims  to  its  ulti- 
mate possession  and  control. 

In  Peck  V.  Jennees,  7  How.  612,  12  L.  ed. 
841,  the  district  court  had  decided  that  the 
Hen  of  an  attachment  issued  out  of  a  court 
of  New  Hampshire  was  defeasible  and  in- 
valid as  against  an  assignee  in  bankruptcy. 
But  this  court  held  that  this  was  not  so, 
and  that  the  district  court  had  no  super- 
visory power  over  the  state  courts,  and  Mr. 
Justice  Grier  said:  "It  is  a  doctrine  of 
law  too  long  established  to  require  a  cita- 
tion of  authorities,  that,  where  a  court  has 
jurisdiction,  it  has  a  right  to  decide  every 
question  which  occurs  in  the  cause,  and 
whether  its  decision  be  correct  or  otherwise, 
Ha  judgment,  till  reversed,  is  regarded  as 
binding  in  every  other  court;  and  that, 
where  the  jurisdictioa  of  a  eourty  and  the 
187  V.  m. 


right  of  a  plaintiff  to  proaecate  hia  a«it  la 
it,  have  once  attached,  that  right  cannot  ha 
arrested  or  taken  away  by  proceedings  la 
another  court.  These  rules  have  their  foui- 
dation,  not  merely  in  comity,  bat  on  ncasa- 
sity.  For  if  one  may  enjoin,  the  other  m^ 
retort  by  injunction,  and  thua  the  partiei 
be  without  remedy;  being  liable  to  m  pio- 
cess  for  contempt  in  one,  if  they  dare  to 
proceed  in  the  other.  .  .  .  The  faet» 
therefore,  that  an  injunction  Issues  only  to 
the  parties  before  the  court,  and  not  to  the 
court,  b  no  evasion  of  the  difficulties  that 
are  the  necessary  result  of  an  attempt  to 
exercise  that  power  over  a  party  who  is  a 
litigant  in  another  and  independent  forum." 
The  rule  indicated  was  applied  under  the 
act  of  1841  in  Clarke  v.  kUi,  8  »McLean,[lTII] 
494,  Fed.  Cas.  No.  2,881;  under  the  act  of 
1867,  by  Mr.  Justice  Miller  in  Johneon  v. 
Bishop,  Woolw.  324,  Fed.  Cas.  No.  7,378, 
and  by  Mr.  Justice  Nelson  in  Sedgwick  t. 
Menck.  8  Blatchf.  156,  Fed.  Cas.  No.  12,- 
616,  and  under  the  act  of  1898,  among  other 
cases,  hj  the  circuit  court  of  appeals  for  the 
fourth  circuit  in  Fraeier  v.  Southern  Loan 
d  T.  Co.  40  C.  C.  A.  78,  99  Fed.  707,  and 
Pickene  v.  Dent,  45  C.  C.  A.  522,  108  Fed. 
853.  [Affirmed  euh  nom,  Pickene  v.  Roy,  187 
U.  8.  177,  post,  128,  23  Sup.  Ct  Bep.  78.] 

White  V.  Sohloerh,  178  U.  S.  542,  44  L. 
ed.  1183,  20  Sup.  Ct.  Rep.  1007,  proceeded 
on  the  familiar  doctrine  that  property  in 
the  custody  of  a  court  of  the  United  States 
cannot  be  taken  out  of  that  custody  by  any 
process  from  a  state  courts  and  the  jurisdic- 
tion of  the  district  court  sitting  in  bank- 
ruptcy by  summary  proceedings  to  main- 
tain such  custody  was  upheld.  Mr.  Justice 
Qray,  speaking  for  the  court,  said:  "By 
S  720  of  the  Revised  Statutes,  U.  8.  Comp. 
Stat.  1901,  p.  581,  'the  writ  of  injunction 
shall  not  be  granted  by  any  court  of  the 
United  States  to  stay  proceedings  in  any 
court  of  a  state,  except  m  cases  where  sucb 
injunction  may  be  authorized  by  any  law 
relating  to  proceedings  in  bankruptcy.' 
Among  the  powers  specifically  conferred 
upon  the  court  of  bankruptcy  by  S  2  of  the 
bankrupt  act  of  1898  are  to  '(15)  make 
such  orders,  issue  such  process,  and  enter 
such  judgments,  in  addition  to  those  specifi- 
cally provided  for,  as  may  be  necessary  for 
the  enforcement  of  the  provisions  of  this 
act.'  30  SUt.  at  L.  546,  chap.  541,  U.  S. 
Comp.  Stat.  1901,  p.  3418.  And  bv  clause 
3  of  the  twelfth  eeneral  order  in  bankruptcy, 
applications  to  the  court  of  bankruptcy  for 
an  injunction  to  stay  proceedings  of  a  court 
or  officer  of  the  United  States,  or  of  a  state, 
shall  be  heard  and  decided  b^  the  judges 
but  he  may  refer  such  an  applicatioo,  or 
any  specified  issue  arising  thereon,  to  the 
referee  to  ascertain  and  report  the  facta.' 
172  U.  S.  657,  43  L.  ed.  1191,  18  Sup.  Ot 
Rep.  VI.  Not  going  beyond  what  the  deri- 
sion of  the  case  before  ua  requirea,  we  are 
of  opinion  that  the  judge  of  the  court  of 
bankruptcv  was  authorized  to  compel  per^ 
sons,  who  had  forcibly  and  unlawfully  leized 
and  taken  out  of  the  Judicial  cuatodr  of 
that  court  property  which  had  lawful^ 
come  into  its  poaseeaioii  aa  ftft  o€  tte^sakr 


in,  ITT                          ScviBim  OoDia  or  na  Umiibi  BiAixa.  Oct.  Tmt, 

rapt*!  fTopatf,  to  rartow  that  propertir  t«  Mr.  J^n  W.  Davl*  »ubmitt«d  tba  mua* 

Itm  ciutodj."  for  upellant     Jfe««r«.  Davit  i  DwU  wcn 

Hiia  Mutioa  iitt«nu>ce— «Bd  conrtB  mnat  with  hun  on  Un  brief: 

bw  MuUoQ*  wb«a  dealing  with  a  conflict  of  When    the    appellee   choee   to    prove    her 

[XTTJjBriadictioa— euataliu  a*  far  a*  it  gou  *the  claim  in  the  bankrupUr  court,  ahe  made  m 

OMTerae  of  tbe  propositiun  when  proMitcd  election  preventing  her  fiwn  eeeking  a  nm- 

b|^  a  different  etata  of  facta.  ed^  in  aajr  other  tribunal,  and  girlng  Um 

We  are  <rf  opinion  that  the  juiiadictlon  of  district  court  juriadiction  by  eoDaeot. 

the  dietrtet   conrt  to  nuke  the  Injunction  Bankruptcj  act  of  IBBS,  I  23,  C;  XMwrM 

nder    in    eneaUon    eannot    be    mafnUined.  v.  Becker,  9  Nat.  Bankr.  Beg.  SOS,  Fed.  Ou, 

LooMVJUe  TVimI  Oo,  t.  Oomingor,  lU  U.  S.  No.  S.QIQ. 

18,  26,  M  L.  ed.  413,  410,  22  Bnp.  OL  Bep.  Ur.    Edwlm    Haxwell    aubniitted    thfe 

£03.  cauae  for  appetleea.     Mr.  J.  Bop  Wooia  WH 

The  firtt  quettion  toOt  l«  OfiMwred  t*  tA«  ^th  him  on  the  brief: 

ntt^tife,  and  tfce  (AinJ  quation  in  t)i»  of-  The   appellaofa  trustee  could   not  Iwt* 

flrmative.  and  it  ia  unneceaaatr  ts  antwer  gued  the  defendants  below,  in  the  court  ol 

the  other  queetions.  bankruptcy,  concerning  the  property  of  the 

CerUScate  aecordiogly.  bankrupt  he  represented,  except  with   the 
consent  of  said  oefendants;  and  it  ie  quite 

^^^—  clear  that  the  bankrupt  had  no  atanding  la 
that  court. 

SXVER  PICKENS.  Avot„  Bardet  v.  First  I/at.  Bank,  178  U.  B.  fi24, 

,           ■»-•-•.  «  L.  ed.  1176,  M  Sup.  Ct.  Rep.  1000. 

SUSAN  C.  DENT  ROY  rt  el  ^  injunction  by  a  Federal  court,  »alo«t 
a   etate    court,    la    void    under    the    United 

(Bes  8.  C.  Beportera  «j.  17T-180.)  ^^^' /***H'*?:  "'!   ™lBl't _,»»  di"'«*rded 
without  Bubjecting  the  defendant  to  proceed- 

<7Mtr1»— /wn»dt«t>on  of  court  of  bankntptcv  '"«•  '•■■■  conUmpt. 

— eaiominp  pnoeeding*  M  slate  oourl.  Latdley  v.  Jatper,  40  W.  Va.  S2B,  30  S.  K. 

'          '  '^              ^  160;  Hufitington  t.  Loid/ey,  176  U.  S.  S6B, 

L  A  Bott  to  enjoin  the  faitber  proateutlon  In  44  L.  ed.  630,  20  Hup.  Ct  Rep.  626. 

a  elate  court  ol  a   loni  pending  suit  br  >  Conceding    jurisdiction    to    the    court    ct 

jnfttment  creditor  to  have  a  deed  act  aside  bankruptcy,  it  could  not  in  a  cause  like  thia^ 

aa    fraudulent,    aDd    the   propertr    deactlbed  under  the  spirit  of  the  bankrupts  act  and 

therein  eold  and  the  proceeds  spp lied  to  the  0,^  deciaiona  of  this  court  thereunder,  daT«i 

K^n"!!?  th,  \i^J^t^«  t^L^\^J^^t  «  wurt  of  the  state  where  tie  bankmpt  ro- 

tlon  OE  tne  iisna  existmg  asainst  tbe  prop-  -jjjl        i.-              _a                 j^_x 

ertj.  la  not  wltUlu  the  jurladlcUoo  ot  a  court  ''"*?  ""*  where  his  property  was,  ot  juiie- 

ef   bankniptcj,— aapeclallj    where    Inatltnted  diction  acquired  of  both,  years  before. 

by  the  bankrupt  hlmeelt  Taylor  t,  Corryi,  20  How.  683,  15  L.  al. 

1.  Tfae  JurlidicUon  ot  s  etate  court  over  a  enlt  1028;  Hytter  v.  Gaff,  91  U.  S.  621,  23  L.  ad. 

by  a  Judgment  creditor  to  set  aside  a  deed  403;  Vraxier  v.  Southern  Loan  it  T.  Co.  40 

aa  trsuduleat  Is  not  loit  by  tlie  action  ot  the  C.  C.  A.  76,  09  Fed.  707. 

eomplBlnuDt  In  proving  up  her  Judament  sa  guch  state  court  had  not  only  acquired  Jn- 

a  preferred  debt  before  the  referee  In  b.nk-  rfediction   of   appellant's   persbn    wd    prop- 

r:Et  V:it'Z:..Tl  i^J^XTl  -*y  year,  bcfo^the  adjudication  of  K 

court  of  benkmptcr   of  Jurisdiction   to  en-  niptcy,  but  in  the  chancery  cause,  the  de- 

Join  tuTlbar  pioceedlnga  In  the  etate  eoart.  cree   whereof   waa   enjMoed    in   the  district 

court  by  appellant,  had.  under  the  prayen 

rNc    78.1  "'  '^^  bills  therein  and  the  opinion  of  tha 

highest  state  court,  acttiaJ   custody   of  hla 

ffNbsUlled  Wocemher  10,  ISOt.     Decided  D*-  ^^"^l^' 

eemler  1,  190t.  "'"'  '- 


Dent  T.  Picken»,  46  W.  Ta.  370,  83  8.  B. 


.     ,   „            „,       ,.  The  custody  of  hb  property  wa»  in  the 

APPEAL  from  the  United  States  Circuit  gt^te  courts,  if  not  in  feet,  in  equity  and  to 

Court  of  Appeals  for  the  Fourth  Cir-  operation  ol   law,   and   actual   seiEure  waa 

colt  to  review  a  decree  which  affirmed  a  de-  not  neceaeary. 

•ree  of  the  Diatrict  Court  for  the  District  nigh,  Receivers,  \  4;  Beverley  v.  Broo*fc 

of  West  Virginia  dlaaolving  an   injuncUon  ^  q^j.^    igj.   ]ii„i,erUng  v.  BaTlly,  I  Ho 

and  dinuiaalDg  a  Wll  to  enjoin  further  pro-  Cnuy,  136,  1  Fed.  671 ;  Taylor  v,  Carryl,  80 

eeediDga  in  a  pending  suit  in  a  etate  court  n^w.  68:1.  15  L,  ed.  1028 ;  Cooeii  v.  Heymon. 

Affrmed.                            ^,  „   „    .    „„    ,™  lU  U.  S.  182.  28  L.  ed.  382.  4  Sup.  Ot  Rep. 

See  same  eaae  balow,  4S  0.  C  A.  522,  106  ^^                                                 '              ^ 

'^j':  "W- .              .   ,   .  ,     ».          ,  ,  A  lien  wae  credited  from  the  daU  of  the 

The  facte  arc  atated  In  the  opinion.  institution  of  the  suit  in  the  etate  court. 

Hon. — On  (ke  iVAl  ef  •  oourl  ot  banicruvtca  Btceeny  v.  Wheeling  Grape  Sugar  d  S«f. 

«o  enlatm  pnMMsMw*  la  s  slate  oo«r(— see  note  Co.  30  W.  Va.  443.  4  S.  E.  431 ;  Clark  r.  Fij- 


to  Gamer  V.  Becena  Mat  Bank.  16  C.  C.  A.  98,  ^,-„  31  ^  ya.  15U,  6  S.  E.  443;  OvgOf*- 
\%r:^^i:UZ!'^^  ?:'n3,."T^:l  """«-  V-  i-^'^i".  39  W.  V^  457,  19  £l 
r.  Cincinnati.  23  C.  C.  A.  858,  And  see  note    874. 


a-d  Slots  eo«rt.-^  note  to  LouIs'vMI.'t™:;  J^^""-  "■  l-ocf^ridge.  30  W.  V^  457,  1 

Nnelnnatl.  23  C.  C.  A.  868,  And  see  note  ^'\    ,              .           ......           ujw 

.  Caae  Plow  Woike  v.  Flnka,  38  C.  C  And  rewrt  need  not  be  bad  for  aatliia» 

A.  3c  tioo,  in  the  Oret  inetance^  to  execution  upa 

2S8  IBT  1^  a, 


1902. 


Pickens  v.  Rot. 


178-1«0 


personal  property,  but  may  be  had  at  once 
against  the  property  assailed  as  fraudulent- 
ly conveyed. 

Hoffman  v.  Fleming,  43  W.  Va.  762,  28  S. 
E.790. 

A  claim  having  priority  must  be  proved 
in  bankruptcy  proceedings,  whether  to  be  en- 
forced in  that  court  or  not. 

RcFalU  City  Shirt  Mfg.  Co.  98  Fed.  592; 
16  Am.  &  Eng.  £nc.  Law,  2d  ed.  p.  68S. 

[178]   *Mr.  Chief  Justice  FmUer  delivered  the 
opinion  of  the  court: 

This  is  an  appeal  from  a  decree  of  the 
United  States  circuit  court  of  appeals  for 
the  fourth  circuit  affirming  the  decree  of  the 
district  court  for  the  district  of  West  Vir- 
^nia  dissolving  an  injunction  and  dismiss- 
ing a  bill  filed  in  that  court  by  Dever  Pick- 
ens against  Susan  C.  Dent  and  others.  45 
C.  C.  A.  622,  106  Fed.  653. 

The  facts  necessary  to  be  considered « in 
disposing  of  the  case  were  stated  by  the  cir- 
cuit court  of  appeals  in  substance  as  fol- 
Im:  January  24,  1889,  Susan  C.  Dent  ex- 
hibited her  bill  in  the  circuit  court  of  Bar- 
bour county,  West  Virginia,  against  Dever 
Pickens  and  others^  to  set  aside  as  fraudu- 
lent a  certain  deed  made  by  Pickens  to  trus- 
tees, bearing  date  January  14,  1889,  and 
assailing  as  fraudulent  certain  indebtedness 
thereby  secured.  At  the  succeeding  Sep- 
tember rules  an  amended  bill  was  filed  al- 
leging that  complainant  Dent  on  July  23, 
1889,  recovered  a  judgment  at  law  against 
Pickens  for  the  sum  of  $10,000,  with  inter- 
est and  costs.  Complainant  prayed  that 
the  real  estate  mentioned  in  the  bill  as  the 
property  of  Pickens,  and  described  in  the 
trost  deed,  might  be  sold,  and  the  proceeds 
applied  to  the  payment  of  her  judgment  and 
in  satisfaction  of  the  liens  existing  on  the 
J»nd.  The  judgment  was  subsequently  re- 
versed, and  a  retrial  resulted  on  February 
27,  1802,  in  a  judgment  for  $9,000,  with  in- 
terest and  costs,  and  a  second  amended  bill 
was  filed  so  alleging. 

The  circuit  court  of  appeals  did  not  deem 
it  essential  to  give  a  history  of  the  many 
years  of   "hard-fought   and     well-contested 
litigation,"  which  followed,  but  stated  that 
the  case  was  pending  and  undisposed  of  by 
the  circuit  court  of  Barbour  county,  Octo- 
ber 30,  1899,  when  Pickens  was  adjudicated 
»  bankrupt   by   the   district   court   of   the 
Uaited  States  for  the  district  of  West  Vir- 
ginia on  a  petition  filed  October  27.    After 
the  adjudication,  and  on  November  2,  1899, 
Pickens   filed    an   answer   in    the   chancery 
cause,  in  which  he  set  up  the  proceedings  in 
'^•]*bankruptcy,  asked  that  all  further  action  in 
the  state  court  might  be  suspended  until  the 
district  court  had  disposed  of  those  proceed- 
ii^^,   and    contended    that    all    his    estate, 
rights,  and  interests  of  every  kind  and  de- 
scription had  passed  from  the  control  of  the 
circuit  court  of  Barbour  county  and  into  the 
jnrisdiction  of  the  district  court.     On  No- 
vember   18,   1809,  a  trustee  in  bankruptcy 
was  appointed  for  Pickens's  estate,  who  in 
Fcbruanr,    1900,    presented    to    the    circuit 
court  of  Barbour  county  his  petition  in  the 
efaancery  cause,  asking  that  he  be  mnde  a 
187  U.  B.        U.  S.,  Book  47. 


party,  that  his  petition  stand  ds  an  answer, 
and  that  the  circuit  court  proceed  to  the 
enforcement  of  the  liens  against  the  bank- 
rupt's estate;  and,  thereafter,  on  February 
23,  1900,  that  court  rendered  a  decree  by 
which,  among  other  things,  it  was  ordered 
that  the  deed  of  trust  referred  to  in  the  bill 
be  set  aside  as  fraudulent,  and  that  a  spe- 
cial commissioner  and  receiver  therein 
named  shoi}Id  rent  the  land  described  until  a 
certain  day  and  then  sell  the  same,  the  pro- 
ceeds thereof  to  be  applied  to  the  payment 
of  the  debts  due  by  Pickens.  November  20, 
1899,  complainant  Dent,  "without  waiving 
her  preference,"  tendered  her  proof  of  debt 
before  the  referee  in  bankruptcy,  it  being 
the  judgment  in  question,  which  was  al- 
lowed as  a  preferred  claim  against  the  bank- 
rupt's estate. 

The  receiver  and  commissioner  appointed 
in  the  chancery  court  was  proceeding  to  ex- 
ecute the  decree  therein  when  Pickens  filed 
his  bill  in  the  district  court  March  31,  1900, 
against  Dent  and  others,  rehearsing  the 
facts  relating  to  the  suit  and  to  the  pro- 
ceedings in  bankruptcy,  charging  that  the 
trustee  was  not  authorized  to  intervene  in 
the  chancery  cause,  and  asserting  that  the 
state  court  on  the  filing  of  Pickens's  answer 
setting  up  his  adjudication  should  have 
taken  no  further  action,  and  that,  therefore, 
the  decree  appointing'  tiie  commissioner  and 
receiver  to  rent  and  sell  the  real  estate  was 
without  authority  of  law  and  void. 

The  prayer  was  that  defendants  be  re- 
strained from  all  further  proceedings  in  the 
suit  so  pending  in  the  circuit  court  of  Bar- 
bour county  until  the  termination  of  the 
bankruptcy  proceedings;  that  the  receiver 
and  commissioner  be  enjoined  from  execut- 
ing the  decree  during  their  pendency;  and 
that  the  possession  *and  control  of  the  prop- [180] 
crty  be  turned  over  to  the  trustee  to  be  ad- 
ministered under  the  direction  of  the  court 
in  bankruptcy. 

A  preliminary  injunction  was  granted  by 
the  district  judge,  which  was  dissolved  Julv 
26,  1900,  and  Pickens's  bill  dismissed  with 
costs.  From  that  decree  this  appeal  was 
t^ken. 

Such  being  the  state  of  facts,  the  circuit 
court  of  appeals  held  that  the  district  court 
had  no  jurisdiction  of  the  suit,  even  if  it 
liad  been  brought  in  the  name  of  the  trus- 
tee, who  could  not  have  sued  defendants  be- 
low in  that  court  in  respect  of  the  bank- 
rupt's property,  unless  by  consent,  while 
the  bankrupt  himself  had  no  standing  in 
that  court  after  adjudication  {Bardes  v. 
First  Nat.  Bank,  178  U.  S.  524,  44  L.  ed. 
1175,  20  wSup.  Ct.  Rep.  1000)  ;  and  further, 
that  as  the  circuit  court  of  Barbour  county 
had  at  the  time  of  the  adjudication,  and  had 
had  for  years,  complete  jurisdiction  and 
control  over  the  bankrupt  and  his  property, 
that  jurisdiction  was  not  devested  by  the 
proceedings  in  bankruptcy,  and  it  was  the 
right  and  duty  of  that  court  to  proceed  to 
final  decree  notwithstanding  adjudication, 
the  rule  being  applicable  that  the  court 
which  first  obtains  rightful  jurisdiction 
over  the  subject-matter  should  not  be  in- 
terfered with.  Frazicr  v.  Southern  Loan  d 
9  \%^ 


130, 181 


BuPREUx  CouBT  or  thx  Unitei>  8taits. 
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T.  Co.  40  C.  C.  A.  78,  99  Fed.  707.  And 
GolT,  J.,  Bpe&king  for  the  court,  uid:  "The 
bankrupt  ect  of  189S  doe*  not  in  the  least 
modiff  this  rule,  but  with  unusual  oareful- 
nes3  guards  it  in  all  of  ita  details,  piorided 
the  suit  pendins  in  the  state  court  was  in- 
itlluted  more  than  four  months  before  the 
district  court  of  the  United  States  had  ad- 
iudicated  the  bankruptcj  of  the  Mrt?  enti- 
tled to  or  interested  in  the  lubject^matter 
of  such  controversy."  ' 

The  court  also  ruled  that  the  mere  fact 
llint  complaiDant  Dent  proved  up  her  judg- 
ment as  a  preferred  ifebt  in  bankruptcy, 
uhen  and  sb  she  did,  did  not  operate  to  de- 
prive the  Bts.t«  court  of  jurisdiction,  noi 
amount  to  a  consent  to  the  exercise  of  ju- 
riiiJiction  by  the  district  court  as  invoked. 

We  are  of  opinion  that  the  circuit  court 
of  appealn  was  right  in  its  rulings.  The 
case  in  the  one  aspect  came  within  Bardet 
V.  rirat  Xal.  Bank,  and  in  the  other  within 
the  rule  applied.  Melcalf  t.  Barker.  187 
U.  S.  105,  ante,  122,  23  Sup.  Ct.  Bep.  67. 

Deem  affirmed. 


•8IUE0N  1.  QRIN,  Appt., 


JOHN  H.  SHINE. 
(See  B.  C  Beporter'a  ed. 


1-18T.) 

i'.ilradition — jurisdiction  of  United  Slates 
commiationer  —  special  destination  — 
uarrant  of  arrest — embezzlement — enffi- 
cicncy  of  comptotnt — ewdano* — preiimi- 
nary  reqmaition, 

1.  A  Cnlted  Btatea  eommlsatoneT  was  not  with- 
out jurisdiction  over  extradition  proceedlDgs 
bcause  at  the  time  tba  wsrrsnt  o(  arrest  was 
lisueil  be  lisd  not  been  apeclallr  dcilgnated 
to  act  In  such  proceedlnss,  as  reqalred  by 
II.  S.  Bev.  Stat.  |  6210  {V.  B.  Camp.  8taL 
lUPl,  p.  3fi91),  Where  be  did  Dot  assume  to 
act  tberelD  until  after  be  was  so  speclsUr 
designated. 

2.  K  complaint  In  extradition  proeeedlBgSi 
sworn  to  before  a  United  Statea  comml» 
sloner  authoriied  generallr  to  take  atHdaTlts, 
but  not  Bpeclallj  deilguated  to  act  In  ex- 
tradlilon  ptoi^eetllags.  Is  aulDcIeDt  aader  U. 
8.  Bev.  Btat.  |  5270  (U.  B.  Comp.  Btat.  1001, 
p.  3591),  which  only  requires  that  the  war- 
rant at  arrest  In  such  proceeillngB  Shall  Is- 
aue  upon  complaint  made  under  oath. 

3.  Tbe  objection  that  the  Judge  Issuing  tba 
warrant  of  aireat  In  extradition  proceedlnga 
made  tbe  warrant  retornabi*  before  a 
llDllfd  Stntea  eommlaaloner  apeelallT  dealg- 
nated,  aa  required  b;  U.  8.  Rev.  Btat.  |  E2T0 
«U.  S.  Comp.  Btat.  1901,  p.  8691),  to  act  In 
Bucb  casta,  la  not  available  wbao  first  made 
on  habeas  corpus,  eveo  thongb  ancb  aecllon 
secma  twbulcallr  to  require  tbe  warrant  to 
be  made  returnable  before  the  maglatrate  la- 

anlng  It. 

Note. — At  to  toreigtt  eirlradlllon — aes  notes 

to  Re  Hose,  25  C.  C.  A.  23 ;  Ea  parte  Kentuckr 
T.  Dennlaon,  IS  I^  ed.  U-  S.  TIT  ;  and  Bute  v. 
JnckHin   (D.  C.  1  D.  Tenn.)  I  L.  R.  A.  370. 

4.1  to  wKat  ^sfieri  org  tHCSUOrv  lo  otitain 
Ihe  siirrsNder  ir  the  fiigiUVB  in  eetrad(t<oH  prc- 
cetatnoi — see  note  to  E»  parte  Bart  (C.  C.  App- 
4tb  C.J  28  L.  B.  A.  801. 

aao 


I.  A  complaint  In  eitradttlon  proceedings  doaa 
not  ioauOlclenilj  charge  the  crime  of  emiwn- 
Element,  aa  dinned  In  Cal.  Pea.  Code,  |  BOK 
ttecaiise  It  aJlesea  that  tbe  money  embeaileO 
waa  Intrmted  to  and  received  by  tbe  accooed 
"In  biB  capacity  aa  clerk,"  Instead  ot  cbarK- 
Ing,  Id  the  laagaige  of  tbat  MCtlon,  that 
aacb  money  came  Into  bis  control  or  car* 
"by  virtue  of  bla  (mployment  eM  sucb  clsrk." 

S,  The  omlsilan  at  the  word  "fraadulently" 
from  a  complaint  In  eitradlllun  proceedings 
cbai'glDg  cmbeiclrment  does  not  render  inch 
complaint  defective,  where  It  allegea  that  tbe 
accuaed  "wmngfally,  unlawfully,  apd  fa^ 
anlonaly"  appropriated  tbe  property. 

9.  The  production  of  a  certified  copy  of  an  or- 
der purporting  to  tn  ilgned  and  sealed  by 
a  Ruaslan  examining  magistrate,  which, 
though  not  In  tbe  form  ot  a  warrant  of  ai^ 
real  aa  uaed  In  tbe  United  States,  was  evi- 
dently designed  to  secure  tbe  apprebcnalon 
ot  the  accused  and  bis  production  tiefore  am 
eiamlnlDg  maglatrate.  sadsflea  tbe  require- 
ment ol  the  eitradltlan  treaty  with  Russia 
of -Inne  5,  18fi3  (38  Stat,  at  L.  lOTl),  Ibat 
appllcatlona  for  extradition  ahall  be  accom- 
panied by  an  antbeallcated  copy  of  the  war- 
rant of  arrest,  or  of  some  other  equivalent 
Judicial  document  leaned  by  a  Judge  or  maf 
latrate  duly  autboriied  to  do  ao. 

T.  Congreaa  bas  dispensed  with  tbe  require- 
ment of  tbe  extradition  treaty  witb  Rusala 
of  June  6,  1803  (2S  Stat,  at  L.  lOTl)  wItb 
respect  to  tbe  production  of  a  copy  <■'  a  war- 
rant of  arreat,  or  other  equivalent  docnmant 
leaned  by  a  magistrate  ot  tbe  Huaslan  Em- 
pire, by  U.  6.  Rev.  Stat.  |  6270  (D.  S.  Comp. 
Stat.  1901,  p.  S!>ai),  which  la  applicable  to 
all  foreign  goiemmenta  with  which  extra- 
dltloD  treaties  have  been  considered,  and 
Blmply  require!  a  complaint  under  oath,  a 
warranc  of  arrest,  evidence  ot  criminality 
autnclent  to  auatain  tbe  cbarge  nnder  tha 
provisions  of  tbe  proper  treaty,  snd  a  cer- 
tificate by  the  msglstrate  of  such  evidence 
and  bis  coo  elusions  thereon,  to  the  Secre- 
tary of  State. 

B-  Whether  the  depositions  sod  otber  docn- 
menta  offered  under  the  act  ot  August  8, 
1882,  I  S  (22  Stat,  at  L.  218,  cbap.  3T8.  O. 
8.  Comp.  Stat.  IflOl,  p.  3G09).  governing  evi- 
dence In  eitradlilon  caaea,  aufflclently  e*- 
tabllsb  tbe  criminality  of  tbe  accuaed  tor  tba 
purposea  of  eitradlilon,  cannot  be  reviewtd 
upon  babeaa  corpus- 

9.  Tbe  cerllllcste  ot  tbe  smbaasador  to  Russia 
tbat  the  depoaltlona  and  other  docaments  Of- 
fered In  evidence  In  an  extradition  case  "ar* 
properly  and  legally  autbeatlcsted  ao  as  to 
entitle  them  to  be  received  and  admitted  •■ 
evidence  (or  similar  purposes  by  tba  trt 
bnnnis  ot  Rnaala,"  which,  except  for  the  In- 
trsductloD  of  tbe  words  "as  evidence,"  la  t« 
tbe  langtiage  of  tbe  act  ot  August  S,  1883. 
I  5  (22  Stat,  at  L.  £16,  cbap.  STB,  D.  8. 
Comp.  Stat.  laoi.  p.  3605),  by  which  tha 
proceeding  la  governed,  la  not  defective  b«- 
canae  ot  tbe  addition  of  these  worda. 

10.  No  evidence  Is  required  In  extradition  pro- 
ceedings, that  the  conaul  of  tbe  foreign  gov^ 
ernment  who  made  tbe  complaint  bad  «n- 
tborlly  to  do  so.  since  all  that  la  required  kj 
n.  a.  Bev.  Stat.  |  6270  (U.  B.  Comp.  Stat. 
1001.  p.  8691).  la  tbat  aucb  complaint  b« 
made  nnder  oath. 

II.  No  preliminary  requialtlon  from  tba  dfr 
mauding  government  Is  essential  to  tbe  ]a- 
rlsdlctlon  of  a  United  States  commissioner, 
under  U.  8.  Rev.  Stat.  |  5270  (U.  S.  Corny. 
Stat.  IflOl,  p.  3591),  over  extradition  pr«- 
ceedlngs. 

16T  IT.  a. 
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IS.  A  lufflclmt  sbowlnK  tb«t  one  accused,  tn  Snvdul   other  defects  in  the  extr»dition 

eHMiJiilon  proceeiHnga.  of  the  crime  at  em-  pr.iceedings  are   set   forth   in   the  petition, 

iKuirmeni.  hnd  ihe  care  hdcI  coQiroi  o(  the  ^nj  gj,  (,f  gg  jw  g^e  deemed  materia,  »p- 

PT^-iiTs  ?i  fin  n^  i^^r^rim.   i«  ^rtfll!;  V™"-  hereafter  in  the  opinion. 

^t^pi.mt  «h?"h  fhirBe»  him  ■  Jub  SttiS;  l-pon  a  hearing  upon  this  petition  the  dr- 

(onrened  to  his  own   use  the  proceeda  of  ■  fuit  court  made  an  order  remandinB  the  pe- 

cbKk  after  having  caahed  It  nt  a  bunk   to  t.itiuner  to  the  custody  of  the  mariihal,  and 

nbkb  tit  bad   taken   It  la   accoTdoDce  with  an    appeal    was    thereupon    taken     to    thia 

Ml    trnpLorert     inatructloaa     to    draw     the  court.     Be  Grin,   312  Fed.  790. 
imncr  and  take  It  to  a  rallroail  alallon,  to 

t«  ltii«r<)eil  to  anothet  eltj.  Mr.   GearKe   D.   Collina  submitted   the 

rw-    -inin  ean.?^>  for  appellant: 

l«o.  joa.j  Jurisdiction  in  respeot  to  the  hearing  and 

.  .    .      ,    „          ,         .      ,_._        „     -■   .  del prmi nation  of  the  eaae  is  confined  to  the 

S.Ul>d    Nc^tmlur     ',     mt.       Dmvfcd  „„,„,  „  j„j       ,^  ,j„„  „,,  complaint  i. 

December  I,  ISBS.  prpflented  and  who  issues  the  warrant  of  ar- 

A™i  i:z.  t  .^rsLS:™"™!,',!;  '1  ?  "."*».■ '  ?'_>!••■<.■  .«=_.  ^  q-  s-- 


"U 


United  States  for  the  Northi 
ia  to  review  a  judgmi 
of  habeas  corpus.      Af^rmed. 


i^umiea  states  ror  me  ."ortnern  i^smci    ^  ^^j,    „^  ^  ^  31^,^^^,   ^5   P^   (^  j,^ 

01  (Jsiifornia  to  review  a  judgment  disniisa-    .  nj. 


.1  naoeas  corpus.  ^/?'™fB.  ^o  power  or  authority  in  respect  to  a  ape- 

caae  below.  112  Fed.  790.  ^j^,   jj;;:!^^;^!;^^   ^„   ^   t«len   by   inU^d- 


^t:rs'a''i';'';-irf^o^^"a'rd:;ent  o,  t'^^Tm^tXLTFTc^.  No.  4.. 

th^ot^ciLV  ^VtT"'thno?t,;e"4^dLti^i  «tu/'"c7  ro2rai'';5rrp^'%^7'";;^-2: 

KrcuTody^f'^lh"'  defejrt  "^^  ^V  ""'f  "■'  "'* ■^''■' J'f'  ^  ^"^  ';"■■     .. 

.ha]  for  the  northern  district  of  California,  , .  ^f  /-P>"«'>-«  J''"*'"^^;^"   \^<^   '",*''« 

whohtld  him  under  a  mittimus  issued  by  d'f'nct  ju.lge,  and  he  could  not  devest  him- 

I  Mnmisaioner   in   certain   proceedings   un-  *^"    ?'    that  Junsdict.on    by    assigning   ot 

i>r  a  treaty  with  the  Emperor  of  Ruafia  for  ^'Tt.      .?^   u     a^  .^  the  commissioner, 

tht  (xtracfiUon    o(    criininnU,     proclaimed  P"  '"^  °^^"  ^'•"^-  '*  ""^  jurisdiction  vested 

June  6,  1893.     28  SUt.  nt  L.   1071.  ,'"  "*  commissioner,  then  the  district  judge 

Tl,m  proceedings  wi-.e  begun  by  a  com-  *>»<' "°  P°*",  suWquMtly  to  issue  the  war- 

piaint  of  Paul  Kosakeviteh,  Russian  consul  ™'' "'  "'"'^^.'v     ^...        ,  „„, 

«  the  city   of   San    Francisco,   sUtina,   in  l^"*"^"-  Extradition,  1  301. 

»"t«lnnce,  that  on  March  6,   1901    Gvin.  a  Where  a  warrant  of  arrest  is  returnable 

IWSJOwsadt  of  the  Don  'and  a  Bu-sian  subject,  "'O'*  "  commissioner  for  hearing,  it  should 

in  llie  miployment  of  the  flrm  of  E.  L.  Zeefo  ™  ""?  "r  "^  '"*''  previously  appointed  hy 

i  O...  doing  business  in  the  city  of  Rostov,  the  circuit  court  under  which  he  holda  his 

«n  Ihe  river  Don,  in  the  Empire  of  Russia,  commission  to  act  under  the  statuUs  relat- 

f^l^"ll^?d  the  sum   of  25.000   roubles,   "in-  '"B  *?  extradition, 

ti  ii'Icd  to  and   received   by"himin  his  capnc-  ""''- 

ily  >i  "clerk"  of  such  flrm,  and  that  he  had  ^^o  aulHeicncy  of  the  complaint  must  he 

sul-ipiiusntly  absconded  and  taken  refuge  in  determined  at-corUing  to  the  law  of  the  state 

J^n  hranciflco;  that  he  had  been  indicted  in  "^  California, 

liiiwia  for  the  embetilement  of  the  money,  ''^  f.'zc'a,  62  Fed.  872;  I  Moore,  Eitradi- 

■>«!  that  a  mandate  had  been  issued  by  the  t>o">  f  3^4- 

Pcpartraent  of  State  in  Washington  direct-  ^t  '■  necessary  that  the  complaint  show 

iv  the  necessary  proceedings  to  be  had  in  ^^*i  the  accused  had  the  possession  of  the 

piRiMce  of  the  laws  of  the  United  States,  property— in  this  case  the  money— by  viitue 

in  onler  tliat  the  evidence  of  his  criminal-  "f  '"s  employuieiit,  and  that  he  fraudulently 

ily  might   be   heard    and   considered.     The  appropriated  it. 

"mplnint  was   aworn  to   before  George   E.  Stafe  v.  Johiisaii,  21  Tex.  776;   Moore  v. 

Morw,   United    SUtet    commissioner,    with  Ihiited  Slalw,  leu  U.  8.  272,  40  L.  ed.  424, 

Uif  iiaaal  power  to  take  aJTiaavitd,  but  not  IS  Sup.  Ct.  Rep,  204. 

'pwinlly   authoriled    hy    any   court   of   tlie  The  allegation   that  the  accused  "wrong- 

tmlnl  States  to  take  proceedings  in  extra  fully,  unlawfully,  and  feloniously  appropri- 

diiion;  that  upon  such  complaint  the  judge  uted  said  money''  is  not  the  equivalent  of  at) 

«'  the  district  court  for  the  northern  dis-  ullegation  that  he  did  so  fraudulently,  and 

trirtof  California  issued  a  warrant  of  arrest,  iocH  not  supply  the  defect. 

»nd  directed  that  petitioner,  when  arrested,  Ilishop,     Statutory     Crimes,     |     458:     1 

■liould   be   brought   before   E.    H.    Heacock,  Uishop,  New  Crini.  Proc.  I  613. 

fiiquire,    United    States    commissioner,    fur  The  pleading  must  show  that  the  appro- 

namination  and  further  proceedings;   that,  priation  was  fraudulent. 

tt  the  Ume  such  warrant  was  issued,  Hea-  I'eoplc  v.   Alitclteit,  62  Cal.  690,  2S   Pac. 

code  was   not  authorized   to  take   jurisdic-  JOT. 

tioo   of   extradition    proceedings,   and    that  Kvcry   essential   constituting   the   oflente 

the  evident^  before  him  failed  to  show  that  .'harged  must  be  averred  in  the  complaint. 

tM  petitioner  had  committed   the  crime  of  Jr  it  is  fatally  defective. 

onbeulement.  Uniud  SItiIca  v.  Hess,  124  U,  B.  ttO,  31 

lar  u.  >.  i^i 
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L.  ed.  517,  8  Sup.  Ct.  Rep.  571 ;  People  v. 
Hoirord,  111  Cal.  666,  44  Pac.  342. 

The  rule  applies  to  extradition  cases. 

Re  Farez,  7  Blatchf.  35,  Fed.  Cas.  No.  4,- 
644. 

The  oath  to  the  complaint  was  taken  be- 
fore one  who  is  not  shown  to  have  been  spe- 
cially authorized,  as  required  by  U.  S.  Rev. 
Stat.  §  6270  (U.  S.  Comp.  Stat.  1901,  p. 
3591).  The  absence  of  such  authority,  or, 
which  is  the  same  thing,  the  omission  to 
make  it  affirmatively  appear,  is  fatal,  and 
renders  the  oath  a  nullity. 

1  Moore,  Extradition,  §§  284,  296;  Re 
Fnrcz,  7  Blatchf.  34.  Fed.  Cas.  No.  4,644; 
Re  Kcllcy,  25  Fed.  268. 

Under  the  law  of  the  state  of  California, 
a  p(;rson  imprisoned  on  a  criminal  charge  is 
entitled  to  his  liberty  on  habeas  corpus,  if 
the  complaint  docs  not  state  facts  sufficient 
to  constitute  a  crime  or  public  offense. 

Ex  parte  Maier,  103  Cal.  479,  37  Pac.  402. 

To  charge  that  a  person  "embezzled"  cer- 
tain property  is  nothing  but  a  naked  conclu- 
sion of  law,  and  is  clearly  insufficient. 

Moore  v.  UniUd  States,  100  U.  S.  270,  40 
L.  cd.  424.  10  Sup.  Ct.  Rep.  294;  Com.  v. 
J/oo/r,  11  Cush.  003;  People  v.  Neil,  91  Cal. 
4(18,  27  Pac.  760;  People  v.  ^fcKennay  81 
Cal.  158,  22  Pac.  488;  United  States  v. 
Mnllins,  3  Cranch  C.  C.  441,  Fed.  Cas.  No. 
1(;,()49;  United  S'tafea  v.  Hess,  124  U.  S.  483, 
;J1  L.  ed.  510.  8  Sup.  Ct.  Rep.  571;  United 
.states  v.  Carll,  105  U.  S.  611,  26  L.  ed. 
11 .{.'). 

E\on  if  a  warrant  of  arrest,  or  an  equiva- 
lent judicial  document,  were  in  the  record, 
it  would  be  void,  as  it  does  not  set  forth  the 
oficn-sc  charged. 

Re  Farrz,  7  Blatchf.  50,  Fed.  Cas.  No.  4,- 
6J4;  1  Bishop,  New  Crim.  Proc.  §  228. 

A  warrant  of  arrest,  or  an  equivalent  ju- 
dicial document,  must  be  addressed  to  some 
executive  officer,  and  command  him  to  seize 
the  body  of  the  accused  and  bring  him  be- 
fore the  magistrate. 

1  Bishoj),  New  Crim.  Proc.  §  187. 

If  there  is  an  indictment,  no  other  evi- 
denro  of  the  charge  or  of  the  fact  that  the 
accused  has  been  charged  in  Russia  is  atlmis- 
siblo. 

Mawloy,  Extradition,  47,  48;  1  Moore,  Ex- 
tradition, §  226. 

The  phrase  in  the  act  of  1882,  **if  they 
(the  papers)  shall  be  properly  and  legally 
authenticated  so  as  to  entitle  them  to  be  re- 
ceived for  similar  purposes  by  the  tribunals 
of  the  foreign  country  from  which  the  ac- 
cused party  shall  have  escaped,"  does  not  re- 
late to  extradition  purpot^es  as  asserted  by 
the  certificate,  but  has  reference  entirely  to 
evidonc*e  of  criminality. 

Re  Otviza  y  Cortes,  136  U.  S.  337,  sub 
noni.  Oicizd  y  Cortes  v.  Jaeobus,  34  L.  ed. 
4G7,  10  Sup.  Ct.  Rep.  1031. 

The  cortiflcat*  is  fatallv  defective. 

Re  ilrPhun,  24  Bhitehf.  254,  .30  Fed.  57; 

Re  Otriza  y  Cortes,  136  U.  S.  3.30.  sub  nom, 

Oleiza  y  Cortes  v.  Jiicobiis,  34  L.  ed.  464,  10 

Sup.  Ct.  Rep.  1031. 

T/w  certificate  should  either  specify  tho 
JSJg 


papers  in  detail,  or  shotild  be  separately  at- 
tached to  each. 

Re  Hcnrieh,  5  Blatchf.  414,  Fed.  Cas.  No. 
6,309;  Re  McPhun,  24  Blatchf.  254,  30  Fed. 
60;  Re  Oteiza  y  Cortes,  136  U.  S.  337,  sub 
nom,  Oteiza  y  Cortes  v.  JaoobiLS^  34  L.  ed. 
467,  10  Sup.  Ct.  Rep.  1031. 

There  is  no  evidence  that  the  Russian 
consul  had  authonty  to  make  the  complaint. 
The  requisite  authority  must  affirmatively 
appear  to  have  been  specially  conferred  by 
the  Russian  government. 

Re  Hcrris,  32  Fed.  583,  Reversed  in  33 
Fed.  165 :  Re  Ferrelle,  28  Fed.  878 ;  1  Moore, 
Extradition,  §§  219,  220;  Hawley,  Interna^ 
tional  Extradition,  p.  35. 

The  offense,  if  any,  was  larceny. 

United  States  v.  Cleic,  4  Wa-sh.  C.  C.  700, 
Fed.  Cas.  No.  14,  819;  Rex  v.  Bass,  1  Leach 
C.  L.  251;  Rex  v.  Chipchasc,  2  Leach  C.  L. 
099;  Rex  v.  Low,  10  Cox  C.  C.  168;  Phelps 
v.  People,  72  N.  Y.  360;  Com.  v.  Rerry,  99 
Mass.  428,  96  Am.  Dec.  767;  Johnson  v. 
People,  113  111.  99;  2  East  P.  C.  566;  1 
Wharton,  Crim.  Law,  §§  957,  900;  18  Am.  & 
Eng.  Enc.  Law,  2d  ed.  p.  473;  10  Am.  & 
Eng.  Enc.  Law,  2d  ed.  p.  988;  People  v. 
Raschke,  73  Cal.  381,  15  Pac.  13;  People  v. 
Belden,  37  Cal. -52;  People  v.  Abbott,  53 
Cal.  284,  31  Am.  Rep.  59;  Cobletz  v.  State, 
36  Tex.  353. 

Evidence  of  larceny  will  not  sustain  a 
charge  of  embezzlement. 

People  V.  Johnson,  91  Cal.  265,  27  Poo. 
663;  28  Stat,  at  L.  pp.  1072,  1073,  treaty, 
art.  2. 

A  charge  of  embezzlement  or  larceny  of 
money  is  not  proved  by  evidence  that  the 
property  taken  was  bank  bills. 

liloek  V.  State,  44  Tex.  620 ;  Bishop,  Stat- 
utory Crimes,  3d  ed.  §  340;  Hamilton  v. 
State,  60  Ind.  193,  28  Am.  Rep.  653;  State 
V.  Jim,  7  N.  C.  (3  Murph.)  3;  Rex  v.  Hill, 
Russ.  &  R.  C.  C.  190;  Com.  v.  Swinney,  1 
Va.  Cas.  151;  APAuly  v.  State,  7  Yerg.  620; 
Johnston  v.  State,  Mart.  &  Y.  129;  Johnson 
V.  State,  11  Ohio  St.  324;  Carr  v.  State,  104 
Ala.  43,  16  So.  155;  State  v.  Collins,  72  N. 
C.  144. 

If  the  evidence  tends  to  show  anything 
criminal,  it  is  that  the  defendant,  at  the 
time  of  receiving  the  check  and  also  the  bank 
bills,  intended  to  steal  and  carry  away  the 
siune.  That  circumstance  makes  the  offense 
larceny,  and  not  embezzlement. 

10  Am.  &  Eng.  Eno.  Law,  2d  ed.  p.  087; 
Moore  V.  United  States,  100  U.  S.  269,  40 
L.  ed.  422,  16  Sup.  Ct.  Rep.  294. 

The  burden  of  proving  that  defendant  did 
receive  the  property  by  virtue  of  his  employ- 
ment as  clerk  of  Zeefo  is  upon  the  prosecu- 
tion. The  evidence  wholly  fails  to  prove  the 
fact.     The  omission  is  fatal. 

10  Am.  &  Eng.  Enc.  Law%  2d  ed.  p.  990. 

The  evidence  is  also  wholly  insufficient  to 
show  that  defendant  appropriated  the  mon- 
ey. The  mere  fact  that  he  received  the 
money  and  had  not  accounted  for  it,  but  had 
taken  his  departure  from  Russia,  is  no  evi- 
dence of  crime,  according  to  the  laws  of 
California. 

People  V.  Page,  116  Cal.  390,  48  Pac.  326; 
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Pfttple  V.  Royce,  106  Cal.  178,  37  Pac.  630, 
39  Pju?.  524;  People  v.  Wyman,  102  Cal.  552, 
36  Pac.  932;  People  v.  Tomlinsim,  66  Cal. 
344.  5  Pao.  509;  People  v.  Oale,  77  Cal.  I2l, 
19  Pac,  231. 

Such  has  always  been  the  law  governing 
the  accusation  of  embezzlement. 

keg.  V.  Wolstenholme,  11  Cox  C.  C.  314; 
Reg.  V.  Chapman^  1  Car.  &  K.  119;  Rex  v. 
Bmith,  Russ.  &  R.  C.  C.  267 ;  Bork  v.  Peo- 
p/t,  16  Hun,  480;  Robinson  v.  State,  109 
Ga.  564,  35  S.  E.  57 ;  1  Wharton,  Crim.  L. 
10th  ed.  note  1,  p.  879. 

The  flight  of  the  accused  is  no  evidence  of 
the  copu3  delicti.  Wharton,  Crim.  Ev.  $ 
750. 

Nor  would  his  confession  be  any  evidence 
tiiereof. 

Pe<rpk  V.  Jones,  31  Cal.  565;  People  v. 
Thrall,  50  Cal.  415;  Ex  parte  Becker,  86 
Cal.  402,  25  Pac.  9 ;  People  v.  Elliott,  90 
Cal.  587,  27  Pac.  433 ;  People  v.  Simonseny 
107  Cal.  340,  40  Pac.  440. 

The  absence  of  competent  evidence  is  a 
point  always  available  upon  the  writ  in  ex- 
tradition cases. 

Re  Otciza  y  Cortes,  136  U.  S.  330,  suh 
Mm.  Oteiza  y  Cortes  v.  Jacobus,  34  L.  ed. 
464,  10  Sup.*  Ct.  Rep.  1031;  Terlinden  v. 
Awfg,  134  IT.  S.  278,  46  L.  ed.  541,  22  Sup. 
Ct.  Rep.  4S4 ;  28  Stat,  at  L.  p.  1072,  treaty, 
art.  1. 

Tliere  are  certain  material  facts  alleged  in 
the  petition  for  habeas  corpus  that  are  not 
traver.>ed  in  the  return;  they  are,  therefore, 
to  ))e  taken  as  the  fact?*  of  the  case. 

Whilien  V.  Tomlinson,  IGO  U.  S.  242,  40 
L  ed.  412.  16  Sup.  Ct.  Rep.  297 ;  Kohl  v. 
IcKlbork,  160  U.  S.  296,  40  L.  ed.  433,  16 
Sup.  Ct.  Rep.  304. 

The  executive  mandate  is  void  because  it 
does  not  refer  on  its  face  to  an  extradictablc 
onense. 

1  Moore,  Extradition,  §  223. 

^et^rs.  H.  G.  Plait  and  Richard 
Bayne  submitted  the  cause  for  the  Russian 
government: 

The  Federal  courts  look  with  disfavor  up- 
on technical  defenses  in  extradition  proceed- 
ings. 

He  ^erly,  103  Fed.  629 ;  Ew  parte  Sterna- 
won,  77  Fed.  595;  Re  Herres,  33  Fed.  167. 

The  complaint  need  not  have  the  axicuracy 
o/  an  indictment  or  information,  but  is  suffi- 
cient if  it  informs  the  prisoner  of  the  nature 
of  the  charge  he  is  compelled  to  answer. 

t!x  parte  Stemaman,  77  Fed.  595;  San 
franciitco  v.  Randall,  54  Cal.  408. 

Anybody  can  make  the  complaint,  only  it 
must  appear  in  the  proceedings  somewhere 
that  the  proceedings  are  earned  on  at  the 
instigation  of  the  foreign  government. 

He  Herres,  33  Fed.  166. 
A  party   can   proceed   either   under    the 
treat}',  or  under  the  Revised  Statutes. 
Castro  V.  De  Uriarie,  16  Fed.  97. 
If  the  tribunal  attempting  to  exercise  ju- 
risdiction has  jurisdiction  under  any  source, 
that  is  sufficient  on  a  habeas  corpus  proceed- 
ing. 
Ibid. 

The  authentication  is  in  the  language  of 
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the  statute, — of  the  act  of  1882, — and  is 
therefore  good. 

Re  Ueires,  33  Fed.  165 ;  1  Moore,  Extra- 
dition, pp.  486.  490,  495,  496,  499,  §§  321, 
323,  326,  327,  329. 

There  is  no  distinction,  under  the  Califor- 
nia statute,  between  "custody"  and  "posses- 
sion," or  "care"  and  "possession." 

10  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  988 :  18 
Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  473;  People 
V.  BeMcn,  37  Cal.  51;  Ex  parte  Hedley,  31 
Cal.  109;  Calkins  v.  State,  18  Ohio  St."  .360, 
98  Am.  Dec.  130;  New  Mexico  v.  Maxwell,  2 
N.  M.  250. 

If  property  is  under  an  agent's  control  or 
care,  the  appropriation  thereof  is  embezzle- 
ment, because  it  has  been  intrusted  to  him. 

State  v.  Wingo,  89  Ind.  204;  People  v. 
Dalton.  15  Wend.  581 ;  People  v.  Gallagher, 
100  Cal.  466,  35  Pac.  80. 

If  a  servant  steals  his  master's  goods  be- 
fore they  come  into  his  master's  possession, 
he  is  guilty  of  embezzlement,  and  not  lar- 
ceny. 

Calkins  v.  State,  18  Ohio  St.  366,  08  Am. 
Dec.  126;  10  Am.  &  Eng.  Enc.  Law,  2d  ed. 
p.  988. 

Where  one  honestly  receives  the  possession 
of  goods  upon  a  trust,  and,  after  receiving 
them,  frauaulently  converts  thoni  to  his  own 
use,  it  is  a  case  of  embezzlement.  Hut 
when  the  possession  has  boon  obtaiiiel 
through  a  trick  or  device,  with  the  intent,  at 
the  time  the  party  receives  it.  to  convert  the 
same  to  his  own  use,  and  tlic  owner  of  the 
property  parts  merely  with  the  possession, 
and  not  with  the  title,  the  offense  is  larceny. 

People  v.  Tomlinson,  102  Cal.  23,  30  Pac. 
506. 

There  is  nothing  to  prevent  a  district 
judge  from  authorizing  a  warrant  to  be  re- 
turned before  a  commissioner. 

Re  Henrich,  5  Blatchf.  414,  Fed.  Cas.  No. 
6,369. 

The  complaint  charges  that  tlie  defendant 
received  the  money  from  his  enipluyeis  in 
the  capacity  of  clerk;  that  he  was  at  the 
time  the  clerk  of  his  employers;  tliat  while 
so  employed  it  was  intrusted  to  him  in  his 
capacity  as  said  clerk.  There  is  no  neces- 
sity of  saying  that  he  received  it  by  virtue 
of  his  employment  a,s  clerk. 

Moore  v.  United  States,  IGO  U.  S.  272,  40 
L.  ed.  424,  16  Sup.  Ct.  Rep.  294. 

It  is  not  necessary  that  the  certificate 
should  either  specify  the  papers  in  detail, 
or  should  be  separately  attached  to  each  pa- 
per. 

1  Moore,  Extradition,  481. 

Mr.  Justice  Brown  delivered  the  opin- 
ion of  the  court: 

*We  shall  only  notice  such  alleged  defects[184] 
in  the  extradition  proceedings  as  are 
pressed  upon  our  attention  in  the  briefs  of 
counsel.  While  these  defects  are  of  a  tech- 
nical character,  they  are  certainly  entitled 
to  respectful  and  deliberate  consideration. 
Good  faith  toward  foreign  powers,  *with 
which  we  have  entered  into  treaties  of  ex- 
tradition, does  not  require  us  to  surrender 
persons  charged  with  crime  in  violation  of 
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those  well-settled  principles  of  criminal 
procedure  which  from  time  immemorial 
nave  characterized  Anglo-Saxon  jurispru- 
dence. Persons  charged  with  crime  in  for- 
eign countries,  who  have  taken  refuge  here, 
are  entitled  to  the  same  defenses  as  others 
accused  of  crime  within  our  own  jurisdic- 
tion. 

We  are  not  prepared,  however,  to  yield 
our  assent  to  the  suggestion  that  treaties 
of  extradition  are  invasions  of  the  right  of 
political  habitation  within  our  territory,  or 
that  every  intendment  in  proceedings  to 
carry  out  these  treaties  shall  be  in  favor  of 
the  party  accused.  Such  treaties  are  rather 
exceptions  to  the  general  right  of  political 
asylum,  and  an  extension  of  our  immigra- 
tion laws  prohibiting  the  introduction  of 
persons  convicted  of  crimes  (18  Stat,  at 
L.  477  [chap.  141,  U.  S.  Comp.  Stat  1901, 
p.  1285]),  by  providing  for  their  deporta- 
tion and  return  to  their  own  country,  even 
before  conviction,  when  their  surrender  is 
demanded  in  the  interests  of  public  justice. 
There  is  such  a  general  acknowledgment  of 
the  necessity  of  such  treaties  that  of  late, 
and  since  the  facilities  for  the  escape  of 
criminals  have  so  greatly  increased,  most 
civilized  powers  have  entered  into  conven- 
tions for  the  mutual  surrender  of  persons 
charged  with  the  most  serious  nonpolitical 
crimes.  These  treaties  should  be  faithfully 
observed,  and  interpreted  with  a  view  to 
fulfil  our  just  obligations  to  other  powers, 
without  sacrificing  the  legal  or  constitu- 
tional rights  of  the  accused. 

In  the  construction  and  carrying  out  of 
such  treaties  the  ordinary  technicalities  of 
criminal  proceedings  are  applicable  only  to 
a  limited  extent.  Foreign  powers  are  not 
expected  to  be  versed  in  the  niceties  of  our 
criminal  laws,  and  proceedings  for  a  surren- 
der are  not  such  as  put  in  issue  the  life  or 
liberty  of  the  accused.  They  simply  de- 
mand of  him  that  he  shall  do  what  all  good 
citizens  are  required,  and  ought  to  be  will- 
[185jing  to  *do,  t«>.,  submit  themselves  to  the 
laws  of  their  country.  Care  should  doubt- 
less be  taken  that  the  treaty  be  not  made  a 
pretext  for  collecting  private  debts,  wreak- 
ing individual  malice,  or  forcing  the  sur- 
render of  political  offenders:  but  where  the 
proceeding  is  manifestly  taken  in  good 
faith,  a  technical  noncompliance  with  some 
formality  of  criminal  procedure  should  not 
be  allowed  to  stand  in  the  way  of  a  faithful 
discharge  of  our  obligations.  Presumably 
at  least,  no  injustice  is  contemplated,  and 
a  proceeding  which  may  have  the  effect  of 
relieving  the  country  from  the  presence  of 
one  who  is  likely  to  threaten  the  peace  and 
good  order  of  the  community  is  rather  to  be 
welcomed  than  discouraged. 

1.  The  first  assignment  of  error  is  that 
the  commissioner  had  no  jurisdiction  over 
the  case,  inasmuch  as  at  the  time  the  war- 
rant of  arrest  was  issued  he  had  not  been 
authorized  to  act  in  extradition  proceedings 
hf  any  of  the  courts  of  the  United  States 
under  Rev.  SUt.  §  5270  [U.  S.  Ck)mp.  Stat. 
MOl,  p.  3501],  which  reads  as  follows: 

'IBec  5270.  Whenever  there  is  a  treaty 
or  eoovention  for  extradition  between  the 


?:ovemment  of  the  United  States  aad  any 
oreign  government,  any  justice  of  the  Su- 
preme (>)urt,  circuit  judge,  district  judge, 
commissioner,  authorized  so  to  do  by  any 
of  the  courts  of  the  United  States,  or  judge 
of  a  court  of  record  of  general  jurisdiction 
of  liny  state,  may,  upon  complaint  made  un- 
der oath,  charging  any  person  found  within 
the  limits  of  any  state,  district,  or  terri- 
tory with  having  committed  within  the 
jurisdiction  of  any  such  foreign  govern- 
ment any  of  the  crimes  provided  for  by 
such  treaty  or  convention,  issue  his  warrant 
for  the  apprehension  of  the  person  so 
charged,  that  he  may  be  brought  before  such 
justice,  judge,  or  commissioner,  to  the  end 
that  the  evidence  of  criminality  may  be 
heard  and  considered.  If,  on  such  hearing, 
he  deems  the  evidence  sufficient  to  sustain 
the  charge  under  the  provisions  of  the 
proper  treaty  or  convention^  he  shall  cer- 
tify the  same,  together  with  a  copy  of  all 
the  testimony  taken  before  him,  to  the  Sec- 
retary of  State,  that  a  warrant  may  issue 
upon  the  requisition  of  the  proper  authori- 
ties of  such  foreign  government,  for  the  sur- 
render of  such  person,  according  to  the  stip- 
ulations of  the  treaty  or  convention;  *and[186] 
he  shall  issue  his  warrant  for  the  commit- 
ment of  the  person  so  charged  to  the  proper 
jail,  there  to  remain  until  such  surrender 
shall  be  made." 

Under  this  section  it  is  plain,  first,  that 
the  commissioner  must  be  specially  author- 
ized to  act  in  extradition  cases ;  second,  that 
a  complaint  must  be  made  under  oath 
charging  the  crime;  third,  that  a  warrant 
must  issue  for  the  apprehension  of  the  per- 
son; fourth,  that  he  must  be  brought  before 
such  justice,  judge,  or  commissioner  to  the 
end  that  the  evidence  of  criminality  may  be 
heard  and  considered;  fifth,  that  the  com- 
missioner shall  certify  the  evidence  to  the 
Secretai-y  of  State,  that  a  warrant  may  is- 
sue for  the  surrender.  There  is  certainly 
no  requirement  here  that  the  commissioner 
shall  be  authorized  to  act  before  he  assumes 
to  act,  and  in  this  case  there  is  no  evidence 
that  he  assumed  to  act  until  after  October 
17,  1901,  when  he  was  specially  appointed 
for  that  purpose.  The  day  upon  winch  the 
petitioner  was  brought  before  the  commis- 
sioner, Heacock,  doe^  not  appear,  but  his 
commitment  is  dated  November  19,  1901. 
The  warrant  upon  which  he  was  arrested 
was  issued  October  17,  the  day  upon  which 
the  commissioner  was  specially  authorized 
to  act. 

It  is  true  that  a  warrant  of  arrest  can 
only  issue  under  §  6270  [U.  S.  Comp.  Stat. 
1901,  p.  3591],  upon  a  complaint  made  un- 
der oath;  but  there  is  no  requirement  that 
the  oath  shall  be  taken  before  a  commis- 
sioner authorized  to  act  in  extradition  pro- 
ceedings, or  even  before  the  judge  or  com- 
missioner who  issues  the  warrant  of  arrest. 
While  we  are  bound  to  give  the  person  ac- 
cused the  benefit  of  every  statutory  provi- 
sion, we  are  not  bound  to  import  words  into 
the  statute  which  are  not  found  there,  or  to 
say  that  the  judge  issuing  the  warrant  may 
not  receive  an  oath  taken  before  a  commis- 
sioner authorized  generally  to  take  affida- 

187  U.  8. 


1902.  Ghin  y.  Shuts.  188-189 

vits.    Tlicre  is  no  evidence  that  Mr.  Morse,   we  do  not  think  it  is  fairly  open  to  criti- 
who  took  this  complaint,  was  not  a  United   eism. 

States  commissioner  appointed  under  the  This  practice  is  by  no  means  unknown 
act  of  May  28,  1896  (29  SUt.  at  L.  184  under  the  criminal  laws  of  the  several 
[chap.  232,  U.  S.  Comy.  Stat.  1901,  p.  499]),  states.  Thus,  in  Com,  v.  O'Connell,  8  Gray, 
and  the  fact  that  he  signs  his  name  as  such,  4G4,  it  was  held  that  a  mere  grant  of  "ez- 
ind  that  he  was  recognized  as  such  by  the  elusive  jurisdiction"  to  a  police  court  over 
circuit  court  in  this  proceeding,  is  sufii-  certain  offenses  did  not  exclude  the  author- 
dent  evidence  of  his  authority.  It  is  true  ity  of  justices  of  the  peace  to  receive  com- 
the  district  judge,  who  issued  this  warrant  olaints  and  issue  warrants  returnable  be- 
of  arrest,  might  himself  have  administered  fore  that  court.  To  the  same  effect  are 
the  oath,  but  he  was  equally  at  liberty  to  Com,  v.  Pindar,  11  Met.  639;  Com,  v. 
187j*act  upon  a  complaint  sworn  to  before  a  Roarky  8  Gush.  210;  Com,  v.  Wolcott,  110 
United  States  commissioner.  Mass.  67 ;  Hendee  v.  Taylor,  29  Conn.  448. 

2.  Nor    did    the    district    judge,    who    is-       No  objection  seems  to  have  been  taken  to 
«uod    the    warrant,    exceed    his    powers    in   the  proceedings  before  the  commissioner  up- 
making    it    returnable    before    a    commis-   on  the  ground   that   he  did   not   issue   the 
sioner,  who   upon   the   same   day   was   spe-   warrant,  and  as  he  was  fully  vested  with 
dally  designated  to  act  in  extradition  pro-   authority  to  act  in  extradition  cases  we  do 
ceedings.     It  is  true  that  the  statute  pro-    not  think  the  fact  that  the  judge,  for  the 
Tides  (§  5270   [U.  S.  Comp.  Stat.   1901,  p.   conyenient  despatch  of  business,  made  his 
3591]),  that  the   person    before   whom   the    warrant    returnable    before     such    commis- 
coroplaint  is  made  may  *4ssue  his  warrant   sioner  can  be  made  available  upon  a  writ  of 
for   the    apprehension    of    the    person   so   habeas  corpus. 

charged,  that  he  may  be  brought  before  3.  The  eighth  assignment  of  error  turns 
tuch  justice,  judge,  or  commissioner  to  the  upon  the  sufficiency  of  the  charge  of  embez- 
end  that  the  evidence  of  criminality  may  be  zlement.  The  first  article  of  the  extradi- 
heard  and  considered;"  but  the  practice  in  tion  treaty  with  Russia  of  June  5,  1893  (28 
this  as  in  other  proceedings  of  a  criminal  or  Stat,  at  L.  1071),  after  providing  for  the 
quasi  criminal  nature  has  been  to  make  the  mutual  surrender  of  fugitive  criminals  from 
warrant  returnable  before  the  magistrate  one  country  to  another,  declares  that  "this 
ittuing  the  warrant,  or  some  other  magis-  shall  only  be  done  upon  such  evidence  of 
trate  competent  to  take  Jurisdiction  of  the  criminality  as,  according  to  the  laws  of  the 
proceedings.  In  the  Hcinrich  Case,  5  place  where  the  fugitive  or  person  so 
Blatchf.  414,  Fed.  Cas.  No.  6,369,  the  com-  charged  shall  be  found,  would  justify  his  or 
plaint  was  made  before  Commissioner  her  apprehension  and  commitment  for  trial. 
White,  was  laid  before  Mr.  Justice  Nelson  if  the  crime  or  offense  had  been  there  com- 
of  this  court,  who  issued  his  warrant  re-  mitted."  We  do  not  deem  it  necessary  to 
turnable  before  himself  or  Commissioner  inquire  whether  the  words  "evidence  of 
White.  No  objection  was  made  to  the  pro-  criminality"  include  a  deflnition  of  the 
ceedings  for  this  reason,  though  the  case  crime  charged,  or  to  determine  by  what  law 
W8  vigorously  contested  upon  other  the  elements  of  the  crime  of  embezzlement 
pounds,  notably  because  the  warrant  was  are  fixed.  Moore,  Extradition,  $  344.  As 
tteciited  without  the  limits  of  the  district,  the  petitioner  has  sought  to  apply  the  defi- 
ed witliin  the  state  of  Wisconsin.  The  nition  of  embezzlement  given  m  the  law  of 
'act  that  the  point  was  not  made  in  the  case  California  as  likely  to  be  most  favorable  to 
certainly  indicates  that  it  was  not  consid-  himself,  and  the  prosecution  has  assented  to 
ered  by  counsel  to  be  even  a  plausible  this  view,  we  assume  for  the  purposes  of 
ground  for  quashing  the  proceedings.  this  case  that  this  is  the  definition  contem- 

The  commissioner  is  in  fact  an  adjunct   plated  by  the  treaty. 
o'  <he  court,  possessing  independent,  though       Section  608  of  the  Penal  Code  of  Califor- 
wbordinate,  judicial  powers  of  his  own.     If    nia  is  as  follows: 

the  district  judge,  acUng  under  §  5270  [U.        *"Every  clerk,  agent,  or  servant  of  anv[189J 

S.  Comp.  Stat.  1901,  p.  3591],  had  made  the   person  who  fraudulently  appropriates  to  hu 

warrant    returnable    before    himself,    there   ^^n  use,  or  secretes  with  a  fraudulent  in- 

could  be  no  doubt  of  its  legality;   and  in   *®"*   ^  appropriate   to   his   own   use,   any 

wch  case,  upon  the  return  of  the  warrant   Pfoperty   of  another  which   has   come  into 

with  the  prisoner  in  custody,  he  might  re-    *»*«  J^"^''^^  ^l  ^Y^u^  "''''^'i^  ""^  ^"  ^""P^^?* 

fer  the  caSe  to  the  commissioner . to  eiamine   "'uy'^f  emb^£^^^^^^        ^"^  *^^*°^'  *' 

the  ii-itnesses   hear  the  case,  and  report  his   «  objection  is  m^e  to  the  complaint  upon 

wnclusioiis   to  the  court  for   ite  approval,   ^he  ground  that  there  is  no  allegation  that 

If  he  could  do  that,  we  see  no  objection  to   ^he  money  embezzled  came  into  his  control 

bis  referring  the  case  direcUy  to  the  commis-   q^  care  "by  virtue  of  his  employment*'  as 

doner  by  making  the  warrant  returnable  be-   guch  clerk,  the  allegation  being  that  Grin 

fore  him,  inasmuch  as  the  latter  possesses   was  employed  as  clerk;   that  while  so  em- 

the  same  power  with  respect  to  the  extradi-    ployed  the  money  was  intrusted  to  and  re- 

tion  of  criminals  as  the  district  judge  him-   ceived  by  him  "in  his  capacity  as  clerk,"  as 

•elf.     It  may  be  said  that  technically  the   aforesaid.     Whatever  might  be  the  force  of 

I88]warrant  should  be  made  returnable  *before   an  objection  to  an  indictment  that  it  does 

the  magistrate  issuing  it,  but  where  it  is    not  set  out  in  the  exact  language  of  the 

made  returnable  before  another  officer,  hav-   statute  the  fact  that  the  money  came  into 

ing  the  same  power  and  jurisdiction  to  act,   hia  poaseBsion  by  virtue  of  hia  employment, 
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we  think  that  the  complaint  in  thia  partic- 
ular is  clearly  sufficient.  It  is  a  general 
principle  of  criminal  law  that  the  complaint 
need  not  set  forth  the  crime  with  the  par- 
ticularity of  an  indictment,  and  that  it  is 
sufficient,  if  it  fairly  apprises  the  party  of 
the  crime  of  which  he  is  charged.  If  there 
be  any  distinction  at  all  between  an  allega- 
tion that  money  came  into  the  possession 
of  a  person  by  virtue  of  his  employment  as 
•clerk,  and  in  his  capacity  as  clerk,  it  is  too 
shadowy  to  be  made  a  matter  of  exception 
to  the  complaint. 

4.  Equally  unfounded  is  it  that  the  com- 
plaint is  defective  because  it  does  not  use 
the  word  "fraudulently,"  the  allegation  be- 
ing "that  the  accused  wrongfully,  unlaw- 
fully, and  feloniously  appropriated  said 
money."  As  the  word  "embezzled"  itself 
implies  fraudulent  conduct  on  the  part  of 
the  person  receiving  the  money,  the  addition 
of  the  word  "fraudulent"  would  not  en- 
large or  restrict  its  signification.  Indeed,  it 
is  impossible  for  a  person  to  embezzle 
the  money  of  another  without  committing  a 
fraud  upon  him.  The  definition  of  the 
word  "embezzlement"  is  given  by  Bouvier  as 
"the  fraudulent  appropriation  to  one's  own 
use  of  the  money  or  goods  intrusted  to  one's 
care  by  another."  In  San  Francisco  v. 
R/indailf  54  Cal.  408,  a  complaint  that  de- 
fendant did  "wilfully,  unlawfully,  and  felo- 
niously  embezzle  and   convert"   certain   se- 

[100]curities  to  his  *own  use,  was  held  to  be  a 
sufficient  compliance  with  §  1420  of  the 
Penal  Code,  requiring  the  offense  charged  to 
be  set  forth  "with  such  particulars  of  time, 
place,  person,  and  property  as  to  enable  the 
defendant  to  understand  distinctly  the 
character  of  the  offense  complained  of,  and 
to  answer  the  complaint."  The  complaint 
in  this  case  differs  from  that  only  in  the 
substitution  of  the  word  "wrongfully"  for 
the  word  "wilfully,"  and  we  think  it  is 
clearly  sufficient.  As  the  word  "embezzle" 
implies  a  fraudulent  intent,  the  addition  of 
the  word  "fraudulently"  is  mere  surplus- 
age. Reeves  v.  State,  95  Ala.  31,  11  So. 
158:  United  States  v.  Lancaster^  2  McLean, 
431,  Fed.  Cas.  No.  15,550;  State  v.  Wolff, 
.34  La.  Ann.  1153;  State  v.  Trolson,  21  Nev. 
419,  32  Pac.  930;  State  v.  Combs,  47  Kan. 
136,  27  Pac.  818.  We  express  no  opinion 
as  to  whether  it  would  be  necessary  in  an 
indictment. 

5.  It  is  further  insisted  that  the  treaty 
requires  an  authenticated  copy  of  the  war- 
rant of  arrest  or  of  some  other  equivalent 
judicial  document,  issued  by  a  judge  or 
magistrate  of  the  foreigpi  government  duly 
authorized  so  to  do,  and  that  there  is  no 
such  process  in  the  record  as  a  warrant  of 
arrest  or  its  equivalent.  It  is  true  that 
art.  6  of  the  treaty  provides  that  "when  the 
person  whose  surrender  is  asked  shall  be 
merely  charged  with  the  commission  of  an 
extraditable  crime  or  offense,  the  applica- 
tion for  extradition  shall  be  accompanied  by 
an  authenticated  copy  of  the  warrant  of  ar- 
rest or  of  some  other  equivalent  judicial 
document,  issued  by  a  judge  or  a  magistrate 
duly  aiithorized  to  do  so."  But  it  can 
hardly  be  expected  of  us  that  we  should  be- 


come conversant  with  the  criminal  laws  of 
Russia,  or  with  the  forms  of  warrants  of 
arrest  used  for  the  apprehension  of  crimi- 
nals. The  clause  is  satisfied  by  the  produc- 
tion of  an  equivalent  document.  On  exam- 
ination of  the  record  we  find  a  certified  copy 
of  an  order  by  one  purporting  to  act  as  an 
examining  magistrate,  and  reciting  that 
"having  investigated  the  preliminary  exam- 
ination concerning  the  accusation  of  the 
Cossack,  Simeon  Grin,"  and  that  "as  he  is 
hiding  under  a  false  name,  and,  as  is  seen 
from  his  letters,  is  looking  out  for  means 
to  prevent  his  arrest  and  the  finding  out  of 
his  address  by  the  authorities,  his  temporal 
place  of  residence  being  known  at  present," 
pursuant  to  art.  389  of  the  Criminal  ♦Code[191] 
of  Procedure,  "he  is  ordered  to  be  brought 
to  the  city  of  Rostov  on  the  Don,  in  order 
to  be  placed  at  the  disposition  of  the  exam- 
ining magistrate  of  tne  Taganrog  circuit 
court."  This  order  purports,  not  only  to  be 
signed,  but  sealed,  by  the  examining  magis- 
trate Okladnykh,  and  while  it  is  not  in  the 
form  of  a  warrant  of  arrest  as  used  in  this 
country,  it  is  evidently  designed  to  secure 
the  apprehension  of  the  accused,  and  his 
production  before  an  examining  magistrate. 
This  seems  to  us  a  sufficient  compliance 
with  the  treaty.  If  not  a  warrant  of  arrest 
it  is  an  equivalent  judicial  document,  issued 
by  a  judge  or  magistrate  authorized  to  do 


so. 


But  there  is  another  consideration  in  this 
connection  which  should  not  be  overlooked. 
While  the  treaty  contemplates  the  produc- 
tion of  a  copy  of  a  warrant  of  arrest  or 
other  equivalent  document,  issued  by  a 
magistrate  of  the  Russian  Empire,  it  is 
within  the  power  of  Congress  to  dispense 
witli  this  requirement,  and  we  think  it  has 
done  so  by  Rev.  Stat  §  5270  [U.  S.  Comp. 
Stat.  1901,  p.  3591],  hereinbefore  cited. 
The  treaty  is  undoubtedly  obligatory  upon 
both  powers,  and,  if  Congress  should  pre- 
scribe additional  formalities  than  those  re- 
quired by  the  treaty,  it  might  become  the 
subject  of  complaint  by  the  Russian  govern- 
ment and  of  further  negotiations.  But  not- 
withstanding such  treaty.  Congress  has  a 
perfect  right  to  provide  for  the  extradition 
of  criminals  in  its  own  way,  with  or  with- 
out a  treaty  to  that  effect,  and  to  declare 
that  foreign  criminals  shall  be  surrendered 
upon  such  proofs  of  criminality  as  it  may 
judge  sufficient.  Castro  v.  De  Uriarte,  16 
Fed.  93.  This  appears  to  have  been  the  ob- 
ject of  §  5270  [U.  S.  Comp.  Stat.  1901,  p. 
3591],  which  is  applicable  to  all  foreign 
governments  with  which  we  have  treaties 
of  extradition.  The  requirements  of  that 
section,  as  already  observed,  are  simply  a 
complaint  under  oath,  a  warrant  of  arrest, 
evidence  of  criminality  sufficient  to  sustain 
the  charge  under  the  provisions  of  the  prop- 
er treaty  or  convention,  a  certificate  by  the 
magistrate  of  such  evidence  and  his  con- 
clusions thereon,  to  the  Secretary  of 
State.  As  no  mention  is  here  made  of  a 
warrant  of  arrest,  or  other  equivalent  doc- 
ument, issued  by  a  foreigpi  magistrate,  we 
do  not  see  the  necessity  of  its  production. 
This  is  one  of  the  requirements  of  *the  treaty  [102] 
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which    CongresB  has   intentionally   waived. 
Moore,  Extradition,  §  70. 

6.  Af^ain,  it  is  alleged  that  although  the 
eomplamt  sets  forth  that  criminal  proceed- 
ings have  been  instituted  In   Russia,  and 
that  Grin  had  been  therein  "indicted"  for 
embezzlement,  no  indictment  has  ever  been 
found,  and  that  no  other  evidence  of  crimi- 
nality can  be  received.    It  is  obvious  that 
the  word  "indictment,"  as  it  appears  in  this 
complaint,  was  used  in  the  general  sense  of 
charged  or  accused  by  legal  proceedings,  and 
not  in  the  technical  sense  of  an  indictment 
u  here   understood.    An   indictment   is   a 
technical  word  peculiar  to  Anglo-Saxon  ju- 
risprudence, and  implies  the  finding  of  a 
grand   jury.    To   give   it   the   construction 
eontended   for  would   require   us   to   know 
what  an  indictment  was  under  the  laws  of 
Russia  and  to  inspect  it,  at  least  so  far  as 
to  ascertain  the  cnarge  for  which  the  con- 
viction of  the  accused  is  sought.    No  in- 
dictment was  necessary  to  be  produced  un- 
der  this    complaint,   the   proce^•ling   being 
p)verned  by  §  5  of  the  act  of  Augu  t  3,  1882 
(22  Stat,  at  L.  216  [chap.  378,  U.  S.  Comp. 
8Ut.  1901,  p.  3595] )  : 

"That  in  all  cases  where  any  depositions, 
warrants,  or  other  papers  or  copies  thereof 
shall  be  offered  in  evidence  upon  the  hear- 
ing of  any  extradition  case  under  title  sixty- 
six  of  ^e  Revised  Statutes  of  the  United 
States  [§5  5270  and  5271,  U.  S.  Comp. 
Stat  1901,  pp.  3591,  3593],  such  deposi- 
tions, warrants,  and  other  papers,  or  the 
copies  thereof,  shall  be  received  and  adivit- 
tea  as  evidence  on  such  hearing  for  all  the 
purposes  of  such  hearing,  if  they  shall  be 
properly  and  legally  authenticated  so  far 
u  to  entitle  them  to  be  received  for  similar 
purposes  by  the  tribunals  of  the  foreign 
country  from  which  the  accused  party  shall 
have  escaped,  and  the  certificate  of  the 
principal  diplomatic  or  consular  officer  of 
the  United  States,  resident  in  such  foreign 
country,  shall  be  proof  that  any  deposition, 
warrant,  or  other  paper,  or  copies  thereof, 
M  offered,  are  authenticated  in  the  manner 
required  by  this  act." 

The  sufficiency  of  such  evidence  to  estab- 
lish the  criminality  of  the  accused  for  the 
purposes  of  extradition  cannot  be  reviewed 
upon  habeas  corpus.  Re  Oteiza  y  Cortes^ 
130  U.  S.  330,  sub  nom.  Oteiza  y  Cortes  v. 
Jacobtis,  34  L.  cd.  464,  10  Sup.  Ct  Rep. 
1031. 

7.  It  is  further  insisted  that  the  deposi- 
[l^BJtions  and  other  documents  *which  appear  in 

the  record  have  not  been  properly  and  le- 
gally authenticated.    The  certificate  of  the 
ambassador  in  that  connection  is  that  these 
papers  "are  properly  and  legally  authenti- 
cated so  as  to  entitle  them  to  be  received 
and  admitted  as  evidence  for  similar  pur- 
poses by  the  tribunals  of  Russia."    As  this 
IS  a  literal  conformation  to  the  above  stat- 
ute, adding  only  the  words,  "as  evidence,"  it 
it  difficult  to  see  in  what  respect  it  is  defi- 
dent.     If  we  were  to  hold  that  a  certificate 
in  the  language  of  the  statute  was  insuffi- 
cient,   the    certifying   officer    would    be    at 
once  embarked  upon  a  sea  of  speculation  as 
to  the  proper  form  of  such  certificate,  and 
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would  be  utterly  without  a  guide  in  endeav- 
oring to  ascertain  what  the  requirements 
of  the  law  were  in  that  particular.  All 
that  was  decided  in  the  case  of  Re  Oteiza  y 
Oories,  136  U.  S.  330,  sub  nom.  Oteiza  y  Cor- 
tes V.  Jacobus,  34  L.  ed.  464,  10  Sup.  Ct.  Rep. 
1031,  in  this  connection  was  that  deposi- 
tions and  other  papers  authenticated  and 
certified  as  required  by  the  act,  were  not 
admissible  on  the  part  of  the  accused.  The 
introduction  of  the  words  **as  evidence"  does 
not  vitiate  the  certificate.  We  find  it  diffi- 
cult to  conceive  any  other  purpose  for  which 
such  depositions  could  be  used  except  as 
evidence  of  criminality. 

8.  No  evidence  was  required  that  the 
Russian  consul  had  authority  to  make  the 
complaint.  All  that  is  required  by  §  5270 
[U.  S.  Comp.  SUt.  1901,  p.  3591]  is  that 
a  complaint  shall  be  made  under  oath.  It 
may  be  made  by  any  person  acting  under 
the'  authority  of  the  foreign  government 
Iwving  knowledge  of  the  facts,  or,  in  the 
absence  of  such  person,  by  the  official  rep- 
resentative of  the  foreign  government,  based 
upon  depositions  in  his  possession,  although 
under  the  first  article  of  the  treaty  the  ac- 
cused can  only  be  surrendered  upon  a  ''re- 
quisition" of  the  foreign  government,  and 
by  art.  G  such  requisition  must  be  made  by 
the  ^'diplomatic  agent  of  the  demanding 
government,"  and  in  case  of  his  absence 
from  the  seat  of  government,  by  the  "supe- 
rior consular  officer."  It  is  true  that  art. 
7  of  the  treaty  provides  that  it  "shall  be 
lawful  for  any  competent  judicial  authority 
of  the  United  States,  upon  production  of  a 
certificate  issued  by  the  Secretary  of  State, 
stating  that  request  has  been  made  by  the 
Imperial  Government  of  Russia  for  the 
provisional  arrest  of  a  person  convicted  or 
accused  of  the  commission  therein  *of  a  [104] 
crime  or  offense  extraditable  under  this  con- 
vention, and  upon  complaint,  duly  made, 
that  such  crime  or  offense  has  been  so  com- 
mitted, to  issue  his  warrant  for  tlie  appre- 
hension of  such  person;"  and  in  this  case 
it  appears  by  the  certificate  of  the  acting 
Secretary  of  State  that  application  was 
made  in  due  form  by  the  chargO  d'  affaires 
of  Russia  accredited  to  this  government,  for 
the  arrest  of  Grin,  alleged  to  be  a  fugitive 
from  tJie  justice  of  Russia.  This,  however, 
was  entirely  independent  of  the  proceedings 
before  the  magistrate,  which  might  have 
been  instituted  by  any  person  making  a 
complaint  under  oath  and  acting  by  the 
permission  or  authority  of  the  Russian  gov- 
ernment. While  art.  7  undoubtedly  con- 
templates a  prior  certificate  of  the  Secre- 
tary of  State,  the  language  of  the  article  is 
merely  permissive,  and  does  not  compel  tlie 
production  of  such  certificate  before  the 
warrant  can  be  issued. 

It  might  readily  happen  that  the  foreign 
representative  might  have  no  knowledge  of 
the  facts  necessary  to  be  embodied  in  a  com- 
plaint, and  have  no  documentary  evidence 
then  at  hand  to  prove  them.  In  such  case 
if  a  complaint  could  not  be  made  by  a  pri- 
vate person,  bavinpf  knowledge  of  the  facts, 
the  surrender  might  easily  be  defeated  by 
the  flight  of  the  accused. 


191-197 


SuPBEME  Court  of  the  United  States. 


Oct.  Term, 


Jt  was  formerly  held  that  a  requiBition 
from  the  demanding  government  was  neces- 
fiary  to  be  produced  before  the  commissioner 
could  act  {Be  Hcrris,  32  Fed.  583),  but  the 
opinion  in  tills  case  was  reversed  by  Mr. 
Justice  Brewer  on  appeal  to  the  circuit 
court,  who  held  that  no  preliminary  requi- 
sition was  necessary,  as  extradition  could 
not  he  consummated  without  action  by  the 
executive  in  the  last  instance,  and  that  the 
authority  of  the  foreign  government  to  act 
need  not  appear  in  the  complaint,  if  it  were 
made  to  appear  in  the  examination  before 
the  commissioner,  or  elsewhere  in  the  pro- 
ceedings. Bearing  in  mind  the  frequent 
necessity  for  immediate  action  in  case  the 
whereabouts  of  the  accused  is  ascertained, 
the  delay  necessary  to  procure  a  prelimi- 
nary requisition  might  often  result  in  the 
defeat  of  justice. 

Tn  Kaine'ft  Case,  14  How.  129,  14  L.  ed. 
355.  this  court  was  nearly  equally  divided 
upon  the  question  whether  a  preliminary 
mandate  from  the  executive  was  necessary. 
[105]  So  long  as  Mr.  Justice  *Nelson,  who  thought 
such  mandate  necessary,  remained  upon  the 
bench  his  opinion  was  followed  in  the  sec- 
ond circuit  {Re  Henrioh,  5  Blatchf.  414, 
Fed.  Cas.  No.  6,3tJ9;  Re  Farez,  7  Blatchf. 
34,  345,  Fed.  Cas.  Nos.  4644,  4645)  ;  but 
since  that  time  a  different  view  has  been 
taken  of  the  question.  Re  Macdonnell,  11 
Blatchf.  79,  Fed.  Cas.  No.  8,771; /2c  Thomas, 
12  Blatchf.  370,  Fed.  Cas.  No.  13,887. 
Judge  Lowell's  opinion  accorded  with  the 
later,  and,  as  we  think,  sounder  views  {Re 
Kellcy,  2  Low.  Dec.  339,  Fed.  Cas.  No. 
7,tJ55 ) .  See  also  Benson  v.  McMahon,  127  U. 
S.  457,  32  L.  ed.  234,  8  Sup.  Ct.  Rej).  1240. 

9.  It  is  again  objected  that  the  facts  set 
forth  in  the  record  show  that  defendant,  if 
guilty  at  all,  is  guilty  of  larceny,  and  not 
of  cmbe>szlement,  and  that,  as  the  laws  of 
California  make  a  clear  distinction  between 
embezzlement  and  larceny,  he  cannot  be  held 
for  one  crime  upon  proof  of  his  guilt  of  the 
other.  The  charge  set  forth  in  the  com- 
plaint is  that  Zeefo,  one  of  the  members  of 
the  firm  of  £.  L.  Zeefo  &  Co.,  intrusted  and 
delivered  a  check  for  the  money  to  Grin, 
who  subsequently  received  the  money  from 
the  bank  to  take  it  to  the  Vladikavkaz 
Riiilway  Company,  by  which  it  was  to  be 
taken  to  Novorosseesk,  and  upon  the  same 
day  absconded.  Upon  these  facts  it  is  in- 
sisted that  the  defendant  had  nothing  more 
than  the  bare  custody,  as  distinguished 
from  the  possession  of  the  money,  and  there- 
fore could  not  and  did  not  embezzle  it,  but 
stole  it. 

By  §  503  of  the  Code  of  California  "em- 
bezzlement is  the  fraudulent  appropriation 
of  property  by  a  person  to  whom  it  has  been 
intrusted,"  and  by  §  508,  **every  clerk, 
agent,  or  servant  of  any  person  who  fraud- 
ulently appropriates  to  his  own  use  .  .  . 
any  property  of  another  which  has  come  in- 
to his  control  or  care  by  virtue  of  his  em- 
ployment as  such  clerk,  agent,  or  servant, 
is  guilty  of  embezzlement."  As  Qrin  was 
clerk  of  the  firm,  and  as  the  money  was  de- 
livered to  him  in  his  capacity  as  clerk  for 

special  purpose,  it  certainly  came  into  his 


control  or  care.  We  do  not  care  to  inquire 
into  the  soundness  of  the  distinction  made 
in  some  of  the  older  cases  between  the  cus- 
tody and  possession  of  property,  because 
under  the  section  above  <]uoted  nothing 
more  is  necessary  to  constitute  embezzle- 
ment than  that  the  party  charged  should 
have  the  control  or  care  of  the  money. 

The  cases  in  California  upon  this  subject 
are  decisive.  Thus,  *in  Ex  parte  Hedley,  81  [16 
Cal.  108,  where  the  agent  of  an  express  com- 
pany, authorized  to  draw  telegraphic 
checks  on  his  principal  for  money  to  be  used 
in  the  principal's  business,  but  not  to  draw 
individual  checks,  drew  certain  checks  mm 
agent  for  money  to  be  used  in  his  private 
business,  and  the  principal  paid  the  money 
to  the  drawee,  it  was  held  to  amount  to  a 
receipt  of  the  money  of  the  principal  by  the 
agent  "in  the  course  of  his  employment." 
it  was  further  held  that,  in  oroer  to  con- 
vict one  of  embezzling  money  of  his  princi- 
pal, it  was  necessary  to  establish  four 
propositions:  First,  that  the  accused  was 
an  agent;  second,  that  he  received  money 
belonging  to  his  principal;  third,  that  he 
received  it  in  the  course  of  his  employment; 
fourth,  that  he  converted  it  to  his  own  use 
with  intent  to  steal  the  same.  In  People  ▼. 
Tomlinson,  102  Cal.  19,  36  Pac.  506,  a  re 
cent  case  upon  the  same  subject,  the  law 
of  California  was  summed  up  as  follows: 
"Where  one  honestly  receives  the  possession 
of  goods  upon  a  trust,  and  after  receiving 
them  fraudulently  converts  them  to  his  own 
use,  it  is  a  case  of  embezzlement;  .  .  . 
but  where  the  possession  has  been  obtained 
through  a  trick  or  device,  with  the  intent, 
at  the  time  the  party  receives  it,  to  convert 
the  same  to  his  own  use,  and  the  owner  of 
the  proj>erty  parts  merely  with  the  posses- 
sion, and  not  with  the  title,  the  offense  is 
larcenv." 

Those  cases  are  strictlv  in  line  with  that 
of  Moore  v.  United  States,  160  U.  S.  208, 
40  L.  ed.  422,  16  Sup.  Ct.  Rep.  294,  in  which 
we  held  that  "embezzlement  is  the  fraud- 
ulent appropriation  of  property  by  a  per- 
son to  whom  it  has  been  intrusted,  or  into 
whose  hands  it  has  lawfully  come;  and  it 
differs  from  larceny  in  the  fact  that  the 
original  taking  of  the  property  was  lawful, 
or  with  the  consent  of  the  owner,  while  in 
larceny  the  felonious  intent  must  have  ex- 
isted at  the  time  of  taking." 

The  cases  relied  upon  by  the  petitioner 
are  of  the  latter  description.  Thus,  in  Peo- 
ple V.  Abbott,  53  Cal.  284,  31  Am.  Rep.  59, 
defendant  was  instructed  by  a  bank  to  pur- 
chase silver  for  its  account ;  and,  to  provide 
him  with  funds,  the  bank  certified  and  de- 
livered him  a  check  drawn  by  him  on  the 
bank.  He  did  not  purchase  the  silver,  but 
used  the  check  for  his  own  purposes.  It 
was  held  that,  if  he  took  the  custody  of  the 
certified  check  with  *the  intention  of  steal- [19 
ing  it,  he  was  guilty  of  larceny.  The  ques- 
tion was  treated  as  one  for  the  jury.  In 
People  V.  Raschhc,  73  Cal.  378,  15  Pac.  1? 
it  was  held  that  if  one,  through  false  rep- 
resentations, obtains  the  possession  of  per- 
I  sonal  property  with  the  consent  of  the 
owner,  but  without  a  change  of  the  general 
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title,  he  U  guilty  of  larcenj,  upon  subse- 
qoMltlT  conveltiug  the  same  to  bis  own  uie, 
if  he  had  the  felontoua  intent  to  steal  the 
property  at  the  time  the  posaeasion  was  ob- 
tained. The  authority  of  these  cases  is  not 
queatiuned.  In  the  case  under  considera- 
tion, a  check  was  delivered  to  the  peUtioner 
with  instructions  to  draw  the  mone^  from 
the  bank,  take  it  to  the  railwajr  station,  to 
be  forwarded  to  another  eitj.  The  facta 
show  that  he  obtained  possession  of  both 
the  check  and  the  money,  honeatly,  and  with 
the   consent   of   Ma    principal,    and    aubae- 

Jumtif  converted  it  to  his  own  use.  Piima 
ide,  at  least,  this  makes  a  case  ot  embec- 
ilement,  and  if  there  were  ib  (act  an  orig-  , 
iul  intent  to  steal,  that  ia  a  question  for 
1  jur^  in  a  Russian  court  to  pass  upon.  It 
ii  sufficient  for  the  purpcses  of  this  pro- 
r«e>ljn^  that  a  prima  facie  case  of  embeiile- 
ment  n  made  out. 

This  disposes  of  all  the  queations  made 
in  the  brief,  and  ihe  judgment  of  tkt  Cir- 
cuil  Court  U  affirmed. 


Ject'  to  anr  proTlilons  of  the  general  Intnr- 
aace  law  ot  tbe  state,  "except  as  bereln  dis- 
tinctly set  fortb,"— are  blndlns  an  the  Su- 
preme Court  ot  tbe  Hatted  States. 
I.  Oaly  policies  of  losorance  Issued  on  the  ■*- 
■esimeiit  plan  after  tbe  Inaarance  compan; 
obtained    lis   cvrtlBcats   of  autborltr   to   do 


pan;  under  Ho.  Laws  ISBT,  p.  199,  are  rs- 
Iteved  from  tbe  proilslona  ot  Uo,  BeT.  Stat. 
1879,  I  BeS2,  declaring  that  Snlclde  shall  be 
no  defense  to  a  suit  on  a  pollcj  ot  Insurance, 
b;  tbe  proviso  of  I  10  of  tbe  later  act,  tbat 
CD rpo rations  doing  business  thereunder  sball 
lubject  to  SOT  proTlalons  of  the  gen- 


eral 1 


B   Uw  0 


tbe  a 


KOSA  B.  JARMAN. 

(S»  S.  C.  Bcporter'B  ed.  19T-210.) 

f"iaroMeo — tuicide  a«  defense — Uiasouri  tui- 
ciifr  act — application  to  oiaeitment  iimir- 
Bnce — conttrucfion  by  state  oourtt — pro- 
tpfctive  operation — repeating  not — *u6- 
jrct  eipreated  in  title — impairment  of  oh- 
Uialion  of  contract — ootwvnt  lo  changes 
in  conalilutio*. 

I'  Brlf-destmctlon  while  Insane  la  at  much 
■llbln  tbe  proTlSloni  ot  Mo,  Rer.  Stat.  18TD, 
I  iU82,  tbst  It  sball  be  no  defense  to  a  suit 
nil  ■  poller  of  life  Insaranee  tbat  tbe  In- 
■uiN]  "committed  aulelde,"  unleis  tbe  same 
■II  contemplated  at  tbe  time  application 
«■(  made  tor  the  poller,  as  Is  tbe  taking  ot 
OSes  own  life  TOluntarllf  wbllc  sape  and  In 
tbe  full  pOBsesslon  of  one's  mental  taeultlea. 
— eipeclBllj  In  Tiew  of  Mo.  Rev.  Stat.  1889, 
I  BjTO,  declaring'  that  words  and  phrases 
■hall  be  taken  In  tbelr  plsln,  ordlnarj,  and 

1  Tbe  declsionj  of  tbe  Ulssourl  supreme  court 
(bjt  s  repeal  ot  Ho.  Rer,  Stat.  1ST9,  |  9982, 
declaring  that  snlclde  ihsll  be  no  defense  to 
1  suit  on  s  pallcr  of  lusursnca,  was  elfected 
■s  to  sit  policies  Issued  upon  the  assessment 

talned  lU  certlflcate  of  sutborltr  to  do  bus|. 
oeas  as  sn  assessment  Insurance  company 
under  Uo.  I^ws  1S8T,  p.  199,  br  tbe  proTl. 
slon  Df  I  10  of  tbat  act,  tbat  corporations 
doing  business  thereoDder  shall  not  be  aub- 
Nnr)!. — -A*  to  iHiMflv  as  affecting  eondltion 

04  to  Muldde  in  life  taturance  folicu — see  notes 

to  Uulual  L.  loa.  Co.  r.  WisweA  (Ean.)  B5  I..  B. 

A.  -ioa  :  and  Billings  T.  Accident  Ins.  Co.   (V'L) 

IT  L.  B.  A.  89. 
At  to  ooHfllot  beticetn  bn-laie  and  ccrti/leate 

or  poMcir  of  a  miitiKiI  bene/II  locletu  or  iiuur. 

•am  oompantl — see    note  to    McCoy    v.    Nortb- 

•estem  Hut.  BeUef  Aaso.    (Wis.)    IT  L.    B.    A. 

m. 
UTU.a. 


herein  distinctly  set  fortb." 
.  A  provision  of  a  statute  amending  Ho.  Be*. 
Btat.  1889,  i  B8e8,  which  had  exempted  In- 
BQ ranee  companies  doing  buslaeas  on  tbe  as- 
sessment plan  from  any  proTlslona  ot  the 
general  Insurance  laws  ot  tbe  state  sicept 
as  therein  distinctly  set  forth,  by  speclelly 
spplylug  to  such  corporstloDB  tbe  provisions 
of  I  EiSSS.  tbat  suicide  sball  be  oo  defense 
to  a  suit  npon  a  policy  of  Insarance.  Is  with- 
in tbe  title.  "An  Act  to  Bepesl"  Mo.  Rev. 
Stat.  1B89.  i  BBa9,  snd  "to  Ensct  a  New 
Section  In  Ueu  Thereof." 

dared  luvslld  by  tbe  Supreme  Conrt  ot  the 
Cnlted  Ststes  on  tbe  ground  tbst  some  of  Its 
provlsloDS  are  not  within  tbe  scope  of  Its 
title,  where  such  title  contains  B  reterenre 
to  the  statute  amended,  which,  under  the  de- 


sustain  Its  TBlldUy. 
0.  Conceding  tbat  by  tbe  repeal,  aa  to  Insur- 
ance CDEnpanlea  doing  business  on  the  aosesa- 
ment  plan,  of  the  provisions  Of  Mo.  Bev. 
Stnt.  18T0.  I  C9S2,  that  suicide  sbsll  be  no 
defense  to  a  soil  on  a  policy  of  Insarance, 
a  provision  In  a  policy  Issued  prior  to  sucb 
repeal,  relieving  tbe  company  from  liability 
In  case  of  suicide,  became  effective,  no  Im- 
pairment ot  tbe  obligation  of  such  contract 
was  nsde  by  s  subsequent  enactment  spe- 
cially spplylng  tbe  provisions  ot  the  former 
statute  to  sucb  companies,  since  sll  tbst  tbe 
Ister  act  purported  to  do  nss  to  reinstate 
tbe  parties  In  their  original  rigbts  prior  to 
the  repealing  act,  which  rights  had  not  been 
BiTected  by  anything  done  during  the  period 
which  bad  elapsed  between  the  two  statutes, 
agreemeot  in  an  application  tor  a  policy 


at  I 


e  Iss 


1   the 


plan 


abide  by  tbe  conatllutlon.  rules,  and  ri 

Intlnns  of  the  compsny  as  tbey  then  were  or 

might  be  coaatltutlonally  changed  thereafter. 


ON  WRIT  of  Certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for  the 
Eighth  Circuit  to  review  a  judgment  which 
fltlirmed  a  judgment  ot  the  Circuit  Court 
for  the  Western  District  ot  Missouri  in  fa- 
vor of  plaintiff  in  an  action  upon  a  policv 
of  life  insuraJlce.     Affirmad. 

See  same  caa«  below,  44  C.  0.  A.  93,  104 
Fed.  63S. 

Statement  by  Mr.  JuatJce  Brownt 

This  was  a  writ  of  certiorari  to  review  m 
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Judgment  of  the  circuit  court  of  appeals  af-  does  not  enter  into  them  and  become  a  part 

firming  a  judgment  of  the  circuit  court  for  of  the  agreement. 

the  western  district  of  Missouri,  overruling  3  Story,  Const.  §§  1377,  1378;  Ogd4;n  v. 

the  defense  of  suicide  to  an  action  upon  a  Saunders ,  12  Wheat.  213,  6  L.  ed.  606. 

policy    of    life    insurance,    and     awarding  It  is  true  the  Constitution   of  Missouri 

plaintiff  judgment  for  the  amount  of  the  prohibits  retrospective  legislation.     But  this 

policy  and  assessments  thereon.  statute  is  not,  in  tnat  sense,  retrospective. 

An  agreed  statement  of  facts  shows  de-  Shields  v.  Clifton  Hill  Land  Co.  94  Tenn. 

fendant  to  be  an  Illinois  corporation,  organ-  123,  26  L.  R.  A.  509,  28  S.  W.  668. 

ized  "for  the  purpose  of  furnishing  life  in-  it  is  not  enough  that  the  act  embrace  but 

demnity  or  pecuniary  benefits  to  widows,"  a  single  subject  or  object,  and  that  all  it» 

etc. ;  and  that  on  October  19,  1885,  it  issued  parts  are  germane ;   the  title  must  express 

to  John  P.  Jarman,  plaintiff's  husband,  and  that   subject,   and  comprehensively   enough 

a  citizen  of  Missouri,  a  policy  of  insurance  to  include  all  the  provisions  in  the  body  of 

or  certificate  of  membersnip,  subject  to  the  the  act. 

constitution   and    by-laws    of   the  company  Sutherland  Stat.  Constr.  887;  Kansas  v. 

and  certain  conditions  in  the  policy,  one  of  paync,  71  Mo.  159;  Meichcrtcr  v.  Price,  11 

which  provided  for  its  avoidance  in  case  of  ind.  201;  Rycrson  v.  Utlcy,  10  Mich.  269; 

self-destruction,  "whether  voluntary  or  in-  Uorseys  Appeal,  72  Pa.   192;   Knoxville  v. 

voluntary,    sane    or    insane."     The    seventh  r.ems,    12    Lea,    180;    Stiefcl   v.    Maryland 

stipulation    was    that    "John    P.    Jarman,  /„s^.  for  Instruction  of  the  Blind,  61  Md. 

while  insane  to  such  an  extent  as  to  be  in-  144.  pishkill  v.  Fishkill  d  B,  PL  Road  Co, 

capable  of  understanding  the  nature  or  con-  22  Barb.  634;  Grover  v.  Occan-Qrove  Camp 

sequences  of  his  act,  took  his  own  life,  and  Meeting  Asso.  45  N.  J.  L.  399 ;  State,  Shi- 

came  to  his  death  on  the  12th  day  of  Sep-  ^.^,5^  Prosecutor,  v.  Newton,  45  N.  J.  L.  469; 

tember,  1898,  by  a  gunshot  wound,  inflicted  Cooley,  Const.  L.  Gth  ed.    179;   Greaton  v. 

by  himself.     It  is  not  contended,  however,  griffin   4  Abb.  Pr.  N.  S.  310. 

by  plaintiff  that  such  self-destruction  was  The  whole  act  can  be  valid',  only  when  the 

the  result  of  accident       The  further  mate-  subject  stated  includes  all  the  provisions  in 

rial  facts  are  set  forth  in  the  opinion.  the  body  of  the  act 

H99J     •Defendant   haying    refused    to   pay   the  Montgomery  Mui  Bldg.  d  Loan  Asso.  v. 

amount  of  the  policy  on  account  of  the  sui-  ji,,Unsnn,  69  Ala.  413;  Ex  parte  Pollard,  40 

cide  of  the  insured,   Rosa   B.  Jarman,  his  ^^^  ^^    ^^.^^^^^  ^   g^^^^^  ^^.^^.^  Camp-Meet- 

widow  and   beneficiary    brought  an   action  •       ^^^^    45  ^    j    L.  399;   State,  Shirers, 

January  19,    1899,   in  the   circuit  court  of  pj^^,,,,,^        ,..    Neuton,   45   N.   J.   L.    469; 

Grundy  county  to  recover  the  amount  of  the  ^^  ^^^^^^  y.'utley,  16  Mich.  209. 

policy,  $D,000,  and  assessments,  which   ac-  ^^^^^^  ^^^  ^j^fj  ^^  ^^^^  ^^^  j^          j^     ^^^ 

tion  was  subsequently  removed  to  the  c  r-  ^^^  ^^^^          .^^.j^^      ^^^^^^       [  specified, 

cuit   court   of   the   United    States    for   the  ^i        1    i.i       1       *  *»                          i    1 

western     district     of     Missouri,    upon    the  ^'°"g'>  ^l.cy  ho  of  the  same  general  cl.arac- 

ground    of    diversity    of     citizenship     The  'j,     j          j^.j           j„   ^           g     ^^    ^ 

f^firrnJi  "I^i^  5^,™    „n?  rjy/u^^  (■■'^'^^00  City  R.  Co.  V.  Lake  View,  105  III. 

intervention  of  a  jury,  and  resulted  in  a  .,,.^    aa    k       r>        -co     n      i          1  i    ^i •* 

judgment  in  favor^  of"  the  plaintiff  in  the  f''  "^  •'^■"-  R«P-  'f\'  ^""f'^  «»  re/.  Chit- 

ium  of  $6,006.30,  which  was  affirmed  by  the  '<^"*"'  ^-  W'^"''"'  ^^  I»-  181. 

circuit  coirt  of  appeals.     Whereupon  peti-  ,  The  n.easure  of  retrospective  legislation  » 

tioner  sued  out  a  writ  of  certiorari   from  ^  ascertain  wlicther  or  not  it  takes  away 

iiiia  nniiff  ^"7  vcstcd  right  which   existed  before  tne 

VUlS    COUI V.  11^                                      1  • 

new  law  became  operative. 

Messrs.    S.    S.    Oresory    and    Herrey  ^^^'^'^  v-  State  Bank,  115  Ma  184,  21  S. 

Bryan  Hicka  argued  the  cause  and  filed  a  ^^  -  "^8:   Uope  Jfut.  Ins.  Co.  v.  Flynn,  38 

brief  for  petitioner:  ^^o  ^^^'  ^^  Am.  Dec  .  438;  Ftsher  v.  Patton, 

'llie  obligation  of  a  contract  is  not  im-  134  Mo.  52,  33  S.  VV.  451,  34  S.  W.  1096. 

paired  by  legislation  which  relieves  it  from  »iamian   had   no  vested   right  to  commit 

some  illegality  fastened  upon  it  by  prior  leg-  sm^ido  at  common  law,  even  if  there  was  no 

islation,    thus    permitting   the    contract   to  provision  in  the  contract  respecting  suicide. 

take  effect  as  it  was  originallv  made.  ^t^'^'T  ""'  i^^'^^i  ^'  'Hf'  2^'  ^  oL^'  ^-  ^^^' 

Cooley,    Const.    Lim.    p.    374:    3     Story,  42  L.  ed.  693   18  Sup.  Ct.  Rep.  300. 

Const.   §   1392;   White  Water  Valley  Canal  Jarman  s    beneficiary    could    not    acquire 

Co.  V.  Vallette,  21  How.  414,  16  L.  ed.  154;  anything  but  aii  expectancy  during  has  life- 

Little  Rock  v.  Merchants  Nat.  Bank,  98  U.  ^"ne,  bcxause  the  right  waa  reserved  to  him 

S.  308,  25  L.  ed.  108;  Ewell  v.  Daggs,  108  ^o  change  his  benehciary  at  any  time  with- 

U.  8.  143,  27  L.ed.  682,  2  Sup.  a.  Rep.  408;  out  her  consent.                ,^^  ^„    ,«,    ,«  ^, 

Satterlee  v.  Mattneicson,  2  Pet.  380,  7  L.  ed.  Martin  v.  i^tubbings    126  111.  387,  18  N. 

458;  Watson  v.  Mercer,  8  Pet.  88,  8  L.  ed.  ^^'  057;   Hopkins  v.  ^^orthiccstern  Life  As- 

876;  Gross  v.  United  States  Mortg.  Co.  108  «'^-  (^o.  40  C.  C.  A.  1,  99  Fed.  199;  Wtst  y. 

U.  S.  479,  27  L.  ed.  795,  2  Sup.  Ct.  Rep.  940,  ^'»««'*  ^^odge  A.  0.  U.  W.  22  Or.  271,  29  Pac. 

93  111.  483;  Rosenplantcr  v.  Provident  Sav.  ^»10:   Masonic  Mut    Ben.  Soc.  v.  Burkhart^ 

Life  Assur.Soc.  46  L.  R.  A.  473,  37  C.  C.  A.  HO  Ind.   192,   10  N.  E.  79,   11  N.   E.  449; 

566,  96  Fed.  721 ;  Pheniw  Ins.  Co.  v.  Pollard,  Sahin  v.  Phmney,  134  N.  Y.  423,  31  N.  E. 

63  Miss.  641;  Butler  v.  United  States  Bldg.  1087;  Chambers  v.  Supreme  Tent,  K.  of  M. 

d  Loan  Asso.  97  Tenn.  679,  37  S.  VV.  385.  (1901)  200  Pa.  244,  49  Atl.  784;  Carpenter 

However  law  may  act  upon  contracts,  it  v.  Knapp  (1897)  101  Iowa,  712,  38  L.  R.  A« 
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128,  70  N.  W.  765;  Supreme  Council  C,  K. 
of  A.  Y.  Morrison,  16  R.  I.  468,  17  Atl.  57 ; 
Fcterson  v.  Gibson,  191  111.  305,  54  L.  R.  A. 
836,  61  N.  E.  127. 

A  prohibitive  statute  cutting  ofT  a  defense 
provided  for  in  a  contract,  to  be  effective  in 
a  stated  contingency,  waa  not  intended  to  be 
within  the  constitutional  limitation  as  to 
retrospective  laws. 

Campbell  v.  Holt,  115  U.  S.  620,  29  L.  ed. 
483,  6  Sup.  Ct.  Rep.  209 ;  Curtis  v.  Leaviti, 
15  N.  Y.  9 ;  Berry  v.  Clury,  77  Me.  482,  1 
Atl.  300;  Medical  College  v.  Muldoon,  46 
AJa.  603;  Connecticut  Mut.  L.  Ins.  Co.  v. 
Cushman,  108  U.  S.  51,  27  L.  ed.  648,  2  Sup. 
Ct  Rep.  236;  Hartford  F.  Ins.  Co.  v.  Chi- 
cago, M,  d  8t,  P.  R.  Co.  62  Fed.  904 ;  Love- 
Tfn  V.  Lamprey,  22  N.  II.  434 ;  Kring  v.  Mis- 
w«ri,  107  U.  S.  221,  27  L.  ed.  500,  2  Sup. 
Ct.  Rep.  443;  Connecticut  Mut.  L.  Ins.  Co. 
J.  Sfn-atlcy,  172  U.  S.  602,  43  L.  ed.  569,  19 
Sup.  Ct.  Rep.  308. 

By  a  long  line  of  judicial  decisions  pre- 
▼ious  to  the  enactment  of  the  suicide  stat- 
ute, the  words  **commit  suicide"  had  been 
held  to  include  only  tlie  "act  of  a  person  in 
the  possession  of  his  ordinary  reasoning  fac- 
ulties,"— a  sane  man. 

Mutual  L.  Ins.  Co.  v.  Terry,  15  Wall.  580, 
21  L  ed.  236 ;  Phadrnhaucr  v.  Gcrmania  L. 
Im.Co.  7  Heisk.  567,  19  Am.  Rep.  623; 
.iiaerican  L.  Ins.  Co.  v.  Isett,  74  Pa.  176; 
Phillips  V.  Louisiana  Equitable  L.  Ins.  Co. 
2GLa.  Ann.  404,  21  Am.  Rep.  549;  Pierce  v. 
Travelers'  L.  Ins.  Co.  34  Wis.  389 ;  Moore  v. 
Connecticut  Mut.  L.  Ins.  Co.  1  Flipp.  363, 
Fed.  Gas.  No.  9,755;  Mcrritt  v.  Cotton 
Btates  L.  Ins.  Co.  55  Ga.  103;  Biqelow  v. 
Berkshire  L.  Ins.  Co.  93  U.  S.  284,  23  L.  ed. 
918:  Life  Asso.  of  America  v.  Waller,  57  Ga, 
633;  Charter  Oak  L.  Ins.  Co.  v.  Rodel,  95 
U.  S.  235,  24  L.  ed.  433;  Connecticut  Mut. 
L.  Ins.  Co.  V.  Groom,  86  Pa.  96,  27  Am.  Rep. 
689;  Neuton  v.  Mutual  Ben.  L.  Ins.  Co.  76 
N.  Y.  426,  32  Am.  Rep.  335 ;  Schcffer  v.  iVa- 
tinnal  L.  Ins.  Co.  25  Minn.  534. 

When  a  member  of  a  mutual  benefit  asso- 
ciation agrees  in  his  contract  with  such  asso- 
ciation to  be  bound  by  the  laws,  rules,  and 
regulations  of  the  association  then  existing, 
and  by  those  which  may  thereafter  be  prop- 
erly adopted,  he  is,  by  the  force  of  this 
igieement,  bound  by  all  the  subsequent 
amendments  to  such  laws,  rules,  and  regula- 
tions. 

A'orn  V.  Mutual  Assur.  Soc.  6  Cranch,  192, 
3  L.  cd.  195 ;  Mutual  Reserve  Fund  Life 
i»so.  v.  Hamlin,  139  U.  S.  297,  35  L.  ed. 
l<i<,  11  Sup.  Ct.  Rep.  614;  tSupreme  Lodge 
K.of  P.  V.  Withers^  111  U.  S.  200,  44  L.  ed. 
7«2,  20  Sup.  Ct.  Rep.  611;  Haydcl  v.  A/u- 
^wil  Reserve  Fund  Life  Asso.  44  C.  C.  A. 
169,  104  Fed.  718,  98  Fed.  200;  Lloyd  v. 
Sujireme  Lodge  K.  of  P.  38  C.  C.  A.  054,  98 
Fed.  C6;  Supreme  Commandery,  K.  of  G.  R. 
y.  Xinsworth,  71  Ala.  436,  46  Am.  Rep.  332; 
BtoKr  V,  San  Francisco  Musical  Fund  Soc. 
82  Gal.  557,  22  Pac.  1125;  Bowie  v.  Grand 
lodge,  L.  of  W.  99  Cal.  392,  34  Pac.  103; 
iiuHonic  Mut.  Ben.  Asso.  v.  Sever  son,  71 
Conn.  719,  43  Atl.  192;  Supreme  Lodge  K. 
of  P.  V.  Kutscher,  179  111.  340,  53  N.  E. 
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620 ;  Supreme  Lodge  K.  of  P.  v.  Trebbe,  179 
111.  348,  53  N.  E.  730;  Fullcmvider  v.  Su- 
preme Council,  R.  L.  180  III.  621,  54  N.  E. 
485;  Baldicin  v.  BegUy,  185  111.  180,  56  N. 
E.  1065;  Covenant  Mut.  Life  Asso.  v.  Kent- 
ner,  188  111.  431,  58  N.  E.  966;  Moersch- 
baecher  v.  Supreme  Council,  R.  L.  188  111. 
9,  52  L.  R.  A.  281,  59  N.  E.  17;  Peterson  v. 
Gibson,  191  111.  3U5,  54  L.  R.  A.  836,  61  N. 
K.  127 ;  Supreme  Lodge,  K.  of  P.  v.  Knight, 
117  Ind.  489,  3  L.  R.  A.  409,  20  N.  E.  480; 
Daughiry  v.  Knights  of  Pythias,  48  La. 
Ann.  1203,  20  So.  712;  Sargent  v.  Supreme 
Lodge,  K.  of  H.  158  Mass.  557,  33  N.  E. 
650;  Pain  v.  Societd  St.  Jean  Baptiste,  172 
Mass.  319,  52  N.  E.  502;  Messer  v.  Ancient 
Order,  U.  W.  180  Mass.  321,  62  N.  E.  252; 
Borgards  v.  Farmers'  Mut.  Ins.  Co.  79  Mich. 
440,  44  N.  W.  850;  Domes  v.  Supreme 
Lodge  K.  of  P.  75  Miss.  466,  23  So.  191; 
Ellerbe  v.  Faust,  119  Mo.  653,  25  L.  R.  A. 
149,  25  S.  W.  390;  Chadwick  v.  Order  of 
Triple  Alliance,  56  Mo.  App.  463;  State  ex 
rel.  Schrempp  v.  Grand  Lodge,  A.  0.  U.  W, 
70  Mo.  App.  456 ;  Brower  v.  Supreme  Lodge 
Nat.  Reserve  Asso.  74  Mo.  App.  490:  Su- 
preme Council^  A.  L.  of  H.  v.  Adams,  68  N. 
H.  236,  44  Atl.  380;  Chambeis  v.  Supreme 
Tent,  K.  of  M.  200  Pa.  244,  49  Atl.  784; 
Supreme  Council  C.  K.  of  A.  v.  Morrison, 
16  R.  I.  468,  17  Atl.  57;  Supreme  Lodge, 
K.  of  P.  v.  La  Malta,  95  Tenn.  157,  30  L.  R. 
A.  838,  31  S.  W.  493;  West  v.  Grand  Lodge 
A.  0.  U.  W.  14  Tex.  Civ.  App.  471,  37  S.  W. 
9t;6;  Ducr  v.  Supreme  Council  0.  of  C.  F. 
21  Tex.  Civ.  App.  493,  52  S.  W.  1£>9;  Fugure 
V.  Mutuxjl  Society  of  St.  Joseph,  46  Vt.  369; 
Mutual  Reserve  Fund  Life  Asso.  v.  Taylor , 
99  Va.  208,  37  S.  E.  854;  Schmidt  v.  Su- 
preme Tent,  K.  of  M.  97  Wis.  528,  73  N.  W. 
22;  Hughes  v.  Wisconsin  Odd  Fellows*  .Mut. 
L.  Ins.  Co.  98  Wis.  292,  73  N.  W.  1015; 
Lorffltr  v.  Modern  Woodmen,  100  Wis.  79, 
75  N.  W.  1012;  Smith  v.  Galloway  [1898] 
1  Q.  B.  71. 

Persons  may  contract  with  the  stale  in 
such  a  way  that  the  state  may  thereafter 
alter,  modify,  or  repeal  the  contract,  not- 
witlistanding  the  provision  of  the  Federal 
Constitution  that  no  state  may  by  legisla- 
tion impair  the  obligation  of  a  contract; 
and  the  language  of  the  reservation  will  be 
construed  liberally  to  accomplish  the  pur- 
pose intended.  Legislative  enactments  refer 
to  existing  contracts  from  their  enactment, 
because  of  the  agreement  of  the  parties. 

Re  Oliver  Lcc  d:  Co*s.  Bank,  21  N.  Y.  9; 
Re  Reciprocity  Bank,  22  N.  Y.  9;  Hamilton 
Gaslipht  d  Coke  Co.  v.  Hamilton,  146  U.  S. 
258,  36  L.  ed.  963,  13  Sup.  Ct.  Rep.  90; 
Charlotte,  C.  d  A.  R.  Co.  v.  Gibbes,  27  S.  C. 
.385,  4  S.  E.  49. 

Mr.  Frederick  H.  Bacon  argued  the 
cause,  and,  with  Messrs.  E.  M.  Harber  and 
A.  G.  Knight,  filed  a  brief  for  respondent: 

The  policy  sued  on  was  issued  subject  to 
the  laws  of  the  state  of  Missouri  in  force 
at  the  time  of  its  issue,  wKich  entered  into 
and  formed  a  part  of  the  contract;  and 
hence  the  provision  that  the  policy  should 
be  void  in  case  of  the  suicide  of  the  member 
was  it<^lf  void. 
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State  ew  rel,  Atty,  Oen,  t.  Merchant's 
ExcK  Mut,  Benev,  Asao.  72  Mo.  146;  Na- 
tional Union  v.  Marlow,  21  C.  C.  A.  89,  4 
U.  S.  App.  96,  74  Fed.  775;  Toomcy  v.  Su- 
preme Lodge  K.  of  P,  147  Mo.  129,  48  S.  W. 
936;  New  York  L.  Ina,  Co,  v.  Cravens,  178 
U.  S.  389,  44  L.  ed.  1116,  20  Sup.  Ct.  Rep. 
962 ;  Equitable  Life  Assur.  Soc,  v.  Clements, 
14U  U.  S.  226,  sub  nom.  Equitable  Life 
Assur.  Boo.  v.  Pettus,  35  L.  ed.  497,  11  Sup. 
Ct.  Rep.  822;  White  v.  Connecticut  Mut,  L. 
Ins.  Co.  4  Dill.  177,  Fed.  Cas.  No.  17,545; 
Havens  v.  Oermania  F.  Ins.  Co.  123  Mo. 
403,  26  L.  R.  A.  107,  27  S.  W.  718 ;  Chnstian 
V.  Connecticut  Mut.  L.  Ins.  Co.  143  Mo.  460, 
45  S.  W.  208;  Morton  v.  New  York  L.  Ins. 
Co.  161  Mo.  604,  52  S.  W.  356;  Knights 
Templar  d  M.  Life  Indemnity  Co.  v.  Berry , 
1  C.  C.  A.  661,  4  U.  S.  App.  353,  50  Fed. 
511 ;  Toomey  v.  Supreme  Lodge  K.  of  P.  147 
Mo.  129,  48  S.  W.  936;  Kern  v.  Supreme 
Council,  A.  L.  of  U.  167  Mo.  471,  67  S.  W. 
252. 

*•  Self-destruction  "  and  "*  suicide "  are 
qrnonymous  terms. 

Connecticut  MiH.  L.  Ins.  Co.  v.  Akens, 
150  U.  S.  468,  37  L.  ed.  1148,  14  Sup.  Ct. 
Rep.  165;  Haynie  v.  Knights  Templars  d 
M.  Life  Indemnity  Co.  139  Mo.  431,  41  S. 
W.  461. 

There  can  be  no  suicide  nor  self-destruc- 
tion without  an  intent. 

Breasted  v.  Farmers*  Loan  d  T.  Co.  4  Hill, 
73;  Manhattan  L.  Ins.  Co.  v.  Broughton,  109 
U.  S.  121,  27  L.  ed.  878,  3  Sup.  Ct.  Rep.  99; 
Bigelow  v.  Berkshire  L.  Ins.  Co.  93  U.  S. 
284,  23  L.  ed.  918;  Adkins  y.  Columbia  L. 
Ins.  Co.  70  Mo.  27,  35  Am.  Rep.  410. 

llie  intent  of  the  statute  waa  to  prohibit 
the  defense  of  suicide  unless  suicide  was  con- 
templated when  the  policy  was  takon  out. 

Keller  V.  Traveler  s*  Ins.  Co.  68  Mo.  App. 
557;  McDonald  v.  Bankers  Life  Asso.  154 
Mo.  627,  55  S.  W.  999;  Logan  v.  Fidelity 
d  C.  Co.  146  Mo.  1 14,  47  S.  W.  948 ;  Chris- 
tian V.  Connecticut  Mut.  L.  Ins.  Co.  143  Mo. 
400,  45  S.  W.  268;  AStna  L.  Ins.  Co.  v. 
Florida,  30  L.  R.  A.  87,  16  C.  C.  A.  618,  32 
U.  S.  App.  763,  69  Fed.  932 ;  John  Hancock 
Mut.  L.  Ins.  Co.  y.  Moore,  34  Mich.  42. 

The  suicide  of  a  sane  person  avoids  the 
policy,  whether  so  stipulated  therein  or  not. 

Bitter  y.  Mutual  L.  Ins.  Co.  169  U.  S.  139, 
42  L.  ed.  693,  18  Sup.  Ct.  Rep.  300. 

The  statute  of  1887  had  no  retrospective 
operation,  because  the  state  Constitution 
forbade  it. 

Hope  Mut.  Ins.  Co.  y.  Flynn,  38  Mo.  483, 
90  Am.  Dec.  438;  Barton  County  r.  Walser, 
47  Mo.  189. 

Statutes  are  construed  to  operate  pros- 
pectively only,  even  in  the  absence  of  such 
a  constitutional  prohibition. 

City  B.  Co.  V.  Citizens*  Street  R.  Co.  166 
U.  S.  657,  41  L.  ed.  1114,  17  Sup.  Ct.  Rep. 
653;  Voigt  v.  Kersten,  164  111.  314,  45  N.  E. 
543.  See  also  Moore  v.  Chicago  Guaranty 
Fund  Life  Soc.  178  III.  202,  52  X.  E.  882. 

The  suicide  statute  of  Missouri  has  never 
been  repealed. 

Knights  Templar  d  M.  Life  Indemnity  Co. 


V.  Berry,  1  C.  C.  A.  561,  4  U.  S.  App.  353, 
50  Fed.  511. 

If  the  suicide  clause  in  the  policy  was 
void,  and  the  effect  of  the  statute  of  1R87 
was  to  validate  it,  it  would  be  injecting  into 
the  contract  a  provision  which  did  not  be- 
fore exist, —  which  could  not  be  done. 

Satterlee  y.  Matthetcson,  2  Pet.  380,  7  L. 
ed.  458. 

As  to  policies  subsequently  issued  by  as- 
sessment companies  after  the  law  of  18S7, 
there  would  be  an  exemption  from  the  sui- 
cide law. 

Haynie  v.  Knights  Templars  d  M.  Life  In- 
demnity Co.  139  Mo.  416,  41  S.  W.  461. 

The  title  of  the  act  of  1897  fully  expresses 
its  object. 

State  V.  Miller,  45  Mo.  495 ;  State  ex  rrl. 
Wolfe  V.  Bronson,  115  Mo.  271,  21  S.  W. 
1125;  State  ex  rcl.  Kirkicood  v.  Heegc,  135 
Mo.  112,  30  S.  W.  614;  State  ex  rel.  Dick- 
ason  V.  Marion  County  Ct.  128  Mo.  440,  31 
S.  W.  23. 

Mere  matters  of  detail  need  not  be  stated 
in  the  title. 

State:  ex  rel.  Wolfe  v.  Branson,  115  I^lo. 
271,  21  S.  W.  112.5. 

The  supreme  court  of  Missouri  has  lioM 
the  act  in  question  valid. 

Toomey  v.  Supreme  Lodge  K.  of  P.  147 
Mo.  129,  48  S.  W.  930;  Logan  v.  FidtUty 
d  C.  Co.  146  Mo.  114,  47  S.  W.  948. 

Jarman  had  no  intent  to  take  h\9  own 
life,  nor  did  he  know  what  he  was  doinjj. 
The  gist  of  the  defense  of  suicide  or  self- 
destruction  is  the  intent,  and  if  there  was 
DO  intent  Jarman  did  not,  in  a  legal  sense, 
take  his  own  life. 

Leman  v.  Manhattan  L.  Ins.  Co.  46  La. 
Ann.  1189,  24  L.  R.  A.  580,  15  So.  388; 
Connecticut  Mut.  L.  Ins.  Co.  v.  McWhirter^ 
19  C.  C.  A.  519,  44  U.  S.  App.  492,  73  Fed. 
444;  Travelers'  Ins.  Co.  v.  Nitterhouse,  11 
Ind.  App.  155.  38  N.  E.  1110:  Hale  v.  Life 
Indemnity  d  Invest.  Co.  61  Minn.  516,  03 
N.  VV.  1108:  Eduards  v.  Travelers'  L.  In; 
Co.  20  Fed.  001. 

There  can  be  no  such  thing  in  law  as  in- 
sane or  involuntary  suicide. 

Ilaynie  v.  Knights  Templars  d  M.  Life  In* 
dcnmity  Co.  13l>  Mo.  410,  41  S.  W.  461; 
Adkins  v.  Columbia  L.  Ins.  Co.  70  Mo.  27, 
35  Am.   Rep.   410. 

It  is  conceded  that  Jarman  did  not  know 
either  the  nature,  moral  or  physical,  or  the 
consequences,  moral  or  physical,  of  what  he 
was  doing.  Tliorofore  it  follows  that  the 
condition  of  the  policy  in  regard  to  self- 
destruction,  voluntary  or  involuntary,  sane 
or  insane,  does  not  apply. 

Bigelow  v.  Berkshire  L.  Ins.  Co.  93  U.  8. 
284,  23  L.  ed.  918;  John  Hancock  Mut.  L. 
Ins.  Co.  v.  Moore,  34  Mich.  42;  Blaekstone 
V.  Standard  Life  d  .\eci.  Ins.  Co.  74  Mich. 
592,  3  L.  R.  A.  480,  42  N.  W.  150. 

It  is  not  suicide  if  the  insured  did  not 
have  the  intent  to  do  the  act,  or  did  not 
realize  the  physical  consequences  of  his  act. 

Pierce  v.  Travelers*  L.  Ins.  Co.  34  Wis. 
389;  Grand  Lodge  I.  0.  of  M.  A.  v.  Wieting, 
108  111.  408,  48  N.  E.  59;  Eastabrook  y. 
Union  Mut.  L.  Ins.  Co.  64  Me.  224.  89  Am. 
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tm            Erisetb  Tbuplabb'  &  Masons'  Lipr  Tndrhhitt  Co.  t.  J&RutN.  109,  300 

Bet.  74J;  Strcfter  v.   Wnstcni  FJii'on   Mat.  plirabitity   tn  the   policy    in    question  of   j 

Lilt  i irci.  8oe.  G5  Midi.  IM,  31  N.  W.  77«.  5!i82  of  the  Revised  Statutes  of  Misnonh  of 

TlcMiutrect  is  one  of  life  indurance,  and  IflTO,  Hfterwards    Rev.    Stat    ISSfl,  9    I>B5.5 

MiuKit  b«  modified  except  by  the  consent  of  (hereinafter   termed    the   suieirie   Btatut«l, 

both  parties.  which  was  in  force  in  1HB5,  when  t'lix  pul- 

Cow.  y.   Welherbee,   105  Mass.   140;   .Va-  icy  was  written.     The  section  li  ae  follows:     , 

liDuI  Union  v.  MoTloir,  21  C.  C.  A.  80,  40  "In  all  suits   upon   policies  of  insuinnca 

v.  S.  App.  83,  74  Fed.  776.  on  life  hereafter  issued  by  any  company  clo- 

What  is  here  called  the  coostitulion  is  not  ing  business  In  this  state,  it  shall  be  no  ile- 

(hc  tharter,  Imt  is  simply  a  code  of  by-laws  fense   that   the   insured   committed   suiiidc, 

DodcT  an  inappropriale  name.  unless  it  shall  be  shown  to  the  satisfaction 

Supreme  Loilgr,  K.  of  P.  v.  Knight,  117  "f  the  court  or  jury  tryinf;  the  cause  thnt 

Ind.480,  3  L.  R.  A.  400,  20  N.  E.  483;  Mul-  the  insured  contemplated  suicide  at  the  time 

roj  V.  Eufiicine  Lodge,  E.  of  H.  2S  Mo.  App.  he  made  his  application  (or  the  policy,  and 

<(Vl  any  slipulation  in  the  policy  to  the  contiaiy 

Hie  amendments  to  the  by-laws  did  not  shall  be  void." 

iffect  this  policv,  because  they  do  not  pur-  '■  The   first  defense  in  order   of  time   is 

port  to  have  any  retrospective  opera-ti'in.  "'at  Jarman  did  not  commit  suicide  within 

Ctrnet    v.    /oico    Ulate    TroL-cIing    .l/t-.i's  the  meaning  of  this  act,  since  the  stipulated 

Jiw.  IOC  lows,  231,  76  N.  W.  (183 ;  S/x-ncer  fact  was  that  he  shot  himself  while  insane 

».  Cfond  Lodge.  A.  O.  U.  W.  22  Misc.  147,  to  such  an  extent  as  to  be  incapable  of  iin- 

tB  N.  ¥.   Supp.   590,   AiHrmcd   in   63   App.  derstanding  the  nature  or  consequences  •of[2001 

Div.  627,  65  N.  Y.  Supp.  114G;  OraidLodoe,  his   act.     The   position   of   the   company   in 

i.  0.  U.   IV.  V.  Stumpf,  24  Tex.  Civ.  Apn.  this  connection  is  thnt  the  enactment  above 

m,  68  8.  W.  840;  Hobba  v.  Iov>a  Hut.  Den.  q"oted.  that  "it  shall  be  no  defense  that  the 

tuo.  B2  Iowa,  107,  11  L.  R.  A.  290,  47  N.  insured  committed  suicide,"  relates  only  to 

«■.  983:  Sicterif  v.   National  Bemv.  Asso.  <^"?"  """."^  the  insured  takes  his  own  life 

9;  loifa.   710,    04    N.    W.    071;    flcnfo.i   v.  voluntarily,  while  sane    and  in  full  poases- 

Bnlktrhood  of  Railroad  Brakemen,  140  III.  "•'"  ."I  "'*  "/"'"'  ,'.^*"'Ji.^^'  .f."°  ''*"*^^;  'r* 

Hit  34  N   E   03!)  provision  of  the  policy,  that    in  case  of  the 

The  company  bad   no  power  to  «IUt  the  «elf  "If'truction  of  the  holder  of  this  policy, 

oo^trnct  by  araeodmenu  to  its  constitution  jvhether  voluntary  or  involuntary,  s«ne  or 

orbylawi.  insane.     .     .     ._    this    policy    shall     become 


.   [oaa  Hut.   Ben.   Aato.  82   1oi 


II  and  void."  applies,  and  exonerates  the 


,ppli. 
1  fiat 


iO;.  II  L.  R.  A.  20n,  47  X.  W.  ms-.Pokrvfk,,  '■?""P»ry  f^'""  ""  fiabihty  beyond  that  pro- 

1-  liti     -I   p  '     I'     rf   1  151   \f'  '  vided  in  the  policy,    that  in  the  case  of  the 

«  M  »    W  S     I'S  V™;  .L:    04  ."loU.oflWb.lj'.rorthi.pollcrH.nlhl. 

Ill  111   jr,  K    L'    nil     4.-i«ri-    .  ,.    «,..,..-„  .  company  will  pay  to  his  widow  and  heirs  or 

•  In    ji   ,  ,.'     ...  J      .  ■  (  ■!   ■        irtA  n  member  ah&il  nave  pain  to  this  company  on 

MQ\  Hale  v.  KquUable  Aid  Unxon.  168  Pa.  :V      ",.„     ._     ,    ..■■     ,„ ,.      ,„Jl^   't,,, 

377,  31  Atl.  106.1;   Weilrr  v.  Equitable  Aid  ^^,  ^ -^.v  .n.«s«»mei.ts  on  the  same  with- 
(*wn,  !I2  Hun.  277.  36  N,  Y.  Supp.  734;        xhTs  ^"^tention  is  founded  upon  the  ruL 

T»^\^-  '*"/,":?""'l,^'"'?«'  «■  \,^:  "t  '!■  ing  of  this  court  in  Mutual  L    Ins.  Co.  v. 

(L  ."«''''"  ,-^^- ,-"?'"'■'■•'',»  '■    ^^'f""!""  Terry,  15  Wall.  580.  21  L.  ed.  238,  and  cog- 

uv  «"';.';  ■",;"■  'J'  ,'",■  *  "i  ^n  ^l"\}^^-  n-to  »"*».  *»  the  effect  that  a  similar  prS- 

V-  V;  If'   '{""'^J-fS'-  ^-  0-  ^-  ^^-  "■  vision  avoiding  a  policy  in  ease  the  in.wed 

K»tfr.  44  Mo.  App    452:  »«.(h  y    Supreme  should  "die  by  his  own  hand"  applied  only 

iMSfh.of  l'.fi.iilo.  Ap]<.5l2-.Langany.  „|,„e   ^1,^   jnaured   intentionally   takes   his 

WiPflH  (,rj,.™  of  HoHor,  ,14  Misc.  620,  70  f,^  ,if„   „hile  in  possession  of  his  ordina.y 

N.l. Supp.  603;  *ei<'<a«v.  «,.p.-c™e  (,-ou»-  reasoning    faculties,    and    does    not    apply 

^l.A.  I.,  uf  H.  181  Masalll,  63  N.  F.  1;  „,,,„  ^^^^^  „„,I,,p  {„  nndevsUnd  the  m.'ial 

ISvi-rfmr  fuanril.  A.  L.  of  H.  v.  (,V(z.  .50  C.  character,  the  general  nature,  consequences 

t.  A.  153,  112  Fed,  110;  Ontit  v.  Amertcan  and  effects  of  the  act  he  is  about  to  com- 

l-'-J'un  of  no«oi,  J07  Tenn.  003,  55  U  It,  A.  mit,  or  when  he  is  impelled  thereto  by  an 

4ii:>,  W  S,  W.  1070;  Peterson  v.  Gibson,  191  insane  impulse,  which  he  has  not  the  power 

111.  :lli5,  64  L.  R.  A.    836,  61    N.  B.    127;  to  resist. 

Bnsaie  v,  l^tiprcme  Lodge,  K.  <i  L.  of  H.        But   we    are    of   opinion    that    the    word 

15*  N.  C.  354,  54  L.   R.  A.  002,   38   S.  E.  "suicide"  is  not  used  in  this  statute  in  ita 

Wlo;  Strauss  v.  ilutaal  llcserve  Fund  Life  technical  and  legal  sense  of  aetf-deatiuclion 

■Iwo.  128  N.  C.  465,  54  L.  It.  A.  005,  30  8.  bv  a  sane  person,  but  according  to  its  pop- 

Eo5;   Wist  »,  f.'rond  Lodge,  A.  0.  V.  W.  ular  meaning  of  death  by  one^s  own  hand, 

"Or.  271,  20  Pac.  610;   Deuble  v.   Orand  irrespective  of  the  mental  condition  of  the 

'^sr,  -4.  0.   L'.  W.   66  App.  Div.   323,  72  person   committing  the  act.     The   result  of 

K.  V.  Supp.  755.  the   construction    urged    by    the    defendant 

The  question  as  to  the  reasonableness  of  would  be  that,  if  a  perfectly  sane  man  vol- 

fx  change  is  imniaterial.  untarily  and  from  anger,  pride,  or  jealousy, 

Oaut  V.   American   licgion  of  Honor,   107  or  a  mere  desire  to  escnpe  from  the  ills  of 

Train.  803,  55  L.  R.  A.  4115,  04  S.  W.  1070.  life,  puts  an  end  to  his  life,  and  thereby  be- 
comes  guilty  of   the  crime   of   self-murder, 

Mr.  Justice  Brown  delivered  the  opinion  »nd  of  a  fraud  upon  the  insurance  company, 

<if  the  court:  the  company  would  stilt  be  responsible,  un- 

This  case  turns  principally  upon  the  ap-  less  it  could  be  shown  that  the  insured  con- 
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2.  We  are  next  brought  to  the  conBlder*- 
:ion  of  the  applicobilitj  of  the  suicide  stat- 
'  B  ( 9  Sa82 1  to  policies  ol  this  company  i«- 
"*  ~t  this  time.     This  act,  upon  ita  face. 


provided  that  it  should  become  void  "in  issued  by  such  companiea  after  the  date  of 
case  of  the  self-destruction  of  the  bolder  the  acL  It  undoubtedly  governs  the  rights 
.  .  .  whether  voluntary  or  involuntary,  of  the  parties  in  thie  caae,  except  so  far  *a 
sane  or  insane."  In  the  one  ease,  as  we  the  same  may  have  been  modided  l^  an  act 
held  in  Ritter  v.  Uutual  L.  Int.  Co,  180  U.  passed  in  1887,  authorizing  the  incorpora- 
S.  139,  42  L.  ed.  693,  IB  Sup.  Ct.  Rep.  300,  tion  of  insurance  companies  on  tbe  asaee*- 
that  is.  of  self-destruction  by  a  sane  man,  ment  plan.  Section  10  of  this  act  (taws 
not  only  would  the  policy  be  void,  whether  18ST,  pp.  1S9,  204)  is  now  known  as  f  S809 
there  were  a  provision  to  that  effect  or  not,  of  the  Beviaed  Statutes  of  Missouri  of  1889, 
but  even  a  c-ontract  that  it  should  be  valid  and  provides  tbnt  corporations  "doing  busl- 
under  such  circumstances  was  thought  to  be  oeax  under  this  article"  shall  make  certain 
against  public  policy  and  subversive  of  anniiftl  Btntements,  which,  as  well  as  other 
sound  morality  (p.  154,  L.  ed.  p.  698,  Sup.  requirements,  are  also  made  applicable  to 
Ct.  Bcp.  p.  G05),  while  in  the  other  case  of  foreign  companies,  with  the  following  pro- 
a  suicide  by  an  insane  person,  the  insured  viso;  "Pro^:ided,  always.  That  nothing 
U  guilty  of  no  wrong  to  tbe  company  if  he  herein  contained  shall  aubjeet  any  iwrporB- 
be  incapable  of  understanding  the  moral  tion  doing  huainraa  under  thit  articlt  to  any 
conaequenccB  of  hia  own  act,  and  there  is  other  proviaiona  or  requirements  of  the  gen* 
no  reason  in  law  or  morals  why  the  com-  eral  insurance  laws  of  this  state,  except  m 
pany  should  not  pay.  It  is  impossible  to  distinetly  herein  act  forth."  It  appears 
suppose  that  the  legislature  could  have  coit-  that  the  defendant  in  tliia  case,  which  Is  ft 
temptuted  such  a  contingency,  and  a  con-  citizen  of  Illinois,  elected  to  take  advantugv 
struction  that  would  lead  tji  this  result  of  this  law,  and  on  June  18,  ISSS,  received 
should  be  deemed  inadmiaaible,  unless  the  from  tbe  insurance  department  of  the  stats 
language  of  the  statute  were  too  niain  to  be  authority  to  do  business  thereunder  up> 
misunderstood.  on  the  assessment  plan.  As  to  policies  is- 
The  statute  was  manifestly  intended  to  sued  upon  the  asse.'tsment  plan  BUbaeqaent 
apply  to  all  cases  of  self-deatructiun  or  Rui-  to  this  date  and  prior  to  1807,  the  euprenw 
eide,  unless  the  same  were  contemplated  at  court  of  Missouri  held  that  the  suicide  Btat> 
the  time  application  wna  made  for  the  pol-  utc,  above  quoted,  does  not  apply.  BayHi» 
icy,  and  the  tact  that  we  may  have  given  a  v.  Knights  Templars  it  Masotao  Life  Indent- 
difTerent  construction  to  the  same  worda  nily  Co.  139  Mo.  416,  41  S.  W.  461.  To  the 
when  used  in  a  policy  of  insurance  does  not  same  efTcct  are  Hanford  v.  MaataohutettM 
militate  against  ibis  theory.  Tbe  same  Zt(.'n.  Asvo.  122  Mo.  50,  26  S.  W.  6B0;  Jacob* 
words  may  require  a  different  construction  v.  Omaha  Life  Asso.  142  Mo.  49,  43  S.  W. 
when  uspil  in  different  documents,  as,  for  375.  and  Aloe  v.  Mutual  Reserva  Life  Aim. 
inotanee.  in  n  contract,  and  a  statute;  and  147  Mo,  661,  40  S.  W.  553.  It  is  true  ths 
identity  of  words  is  not  decisive  of  identity  authority  of  these  cases  was  aomewbat 
of  meaning  where  they  are  used  in  different  shaken  by  the  recent  case  of  Aloe  v.  Pidel- 
connections  and  for  different  purposes.  In  ily  Mut.  Life  Asso.  164  Mo.  (175,  65  S,  W. 
a  contract,  the  teehnieal  rights  of  tlie  par-  1)1)3.  which  *did  not  involve  the  repeal  of  the  [Sf 
ties  only  are  involved;  in  a  statute,  an  im-  suicide  stntute,  but  of  another  statute,  pro- 
portnnt  que:^tion  of  public  polity.  If  this  viding  that  no  misrepresentation  ahould  be 
statute  were  rend  alone  and  disembarrassed  deemed  material,  unlesa  the  matter  misrep- 
by  the  construction  given  to  these  words  in  resented  should  have  contributed  to  the 
policies  of  insurance,  not  a  doubt  would  death  of  tbe  insured.  The  case,  however, 
arise  as  to  its  npplitaUon  to  all  cases  of  turned,  as  did  the  cases  above  cited,  upon 
self -destruction;  and  when  we  examine  tbe  the  scope  of  the  proviso  of  {  5B69,  and  a 
theory  of  the  defendant,  and  find  that  it  persuasive  opinion  was  delivered  by  Judge 
leads  to  the  conclusion  Uiat  the  company  Valliant  in  favor  of  the  theory  that  tbe  pro- 
would  be  hable  If  the  insured  had  commit-  ,.y^  „„,  intended  to  relaU  only  to  the  or- 
ted  a  fraud  upon  it,  and  would  not  be  l.able  i.^tion  of  the  corporations,  snd  the  ex- 
it he  had  laken  bis  life,  though  guil  y  of  no  P    .   ,        .  -  ,    ,, i,'^,  ,.  i_    '  i-_^  ,     .. 

fraud,  the  theory  must  be  r^'erted  iitbout  ''■"*  '".  yh'<^l'they  should  be  subject  t 

hcsitnlion.     The  construction  we  have  given  supervision  of  the  department  of  insur 

to   Mie   words   -rommilted   suicide"   in   this  ""*'     ""''"     '^"^     superintendents  

202) net  is  torlifled  bv  •reference  to  |  8.'.70.  Mo.  1'""  opiii""  'as  delivered  in  the  first  de- 

Kcv.   bwt.   IMSII.  referring  to  the  construe-  partment  of  the  supreme  court,  and,  there 

tion     of     statutes,     whiA     provides     that  l>oing  a  dissent,  the  cauae  was  transferred 

"words  and  phrases  shall  be  taken  in  their  to  the  court  in  banc,  wherein  a  majority  of 

plain,   or   ordinary   and    usual,   sense;    but  the  court  appiireutly  differed  from  the  views 

tec'bnical  words  and  phrases,   having  a  pe-  nxprcssed  by  Judge  Valliant,  and  reaffirmed 

euliar    and    appropriate    me.-ininji    in    law,  the  cases  above  cited.     These  cases,  inelud- 

shall  he  understood  accordinji  to  their  tech-  ing  the  llnynxe  Case,  must  therefore  be  re- 

nicnl     import."       Undoubtedly      tbe     word  (rarded  as  represciiling  the  views  of  the  su- 

"suicide"    in    its    usual    sense    includes    all  piemc   court   that   tlie   suicide   statute   was 

I3LSC.9  ol  selt-destiui'tion.  otiuallv  repealed  by  the  act  of   1887  aa  to 
'**  I8T  u.  a. 
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policies  thereafter  issued,  and  that  view  is, 
of  course,  binding  upon  this  court. 

But  we  are  of  the  opinion  that  this  stat- 
ute was  intended  to  be  prospective  in  its 
operation,  and  that  the  rights  of  th^  defend- 
ant as  an  assessment  company  under  the 
act  of  1887  began  in  June,  1888,  with  its 
certificate  of  authority  to  do  business  under 
that  act,  and  with  respect  to  policies  ante- 
rior to  that  date  the  rights  of  the  parties 
are  to  be  determined  by  the  suicide  statute, 
S  5855,  Rev.  Stat.  1889.  It  must  be  borne 
in  mind  that  the  repealing  act  of  1887,  now 
known  as  Rev.  Stat.  1889,  §  5869,  was  not 
passed  as  an  independent  statute,  but  as  § 
10  of  a  new  statute  of  fourteen  sections, 
entitled  "An  Act  to  Provide  for  the  Incorpo- 
ration and  Regulation  of  Associations,  Soci- 
eties, or  (Companies,  Doing  a  Life  or  Casu- 
alty Insurance  Business  on  the  Assessment 
Plan."  The  prior  sections  define  what 
shall  be  dimmed  a  contract  of  insurance  up- 
on the  assessment  plan,  h'^w  the  corpora- 
tions are  formed,  what  the  policies  should 
specify,  giving  general  details  with  regard 
to  the  management  of  the  business,  and  then 
providing,  in  S  10,  for  annual  statements 
made  by  ''every  corporation  doin^  business 
under  this  act,"  with  the  provision  that 
[t04]"nothing  herein  contained  *shall  subject  any 
corporation  doing  business  under  this  act 
to  any  provisions  or  requirements  of  the 
general  insurance  laws  of  this  state,  except 
as  distinctly  herein  set  forth."  This  whole 
act,  slightly  amended  in  language,  was  car- 
ried into  the  Revised  Statutes  of  1880  as 
chapter  89,  article  3.  It  seems  to  us  quite 
clear  that  the  declaration  of  the  proviso 
that  corporations  "doing  business  under 
this  act"  shall  not  be  subject  to  the  general 
insurance  laws  of  the  state,  applies  only  to 
corporations  which  took  out  a  certificate  of 
authority  from  the  insurance  department  to 
do  business  on  the  assessment  plan,  and  to 
policies  thereafter  issued  by  such  compa- 
nies, notwithstanding  the  fact  that  such 
companies  may  have  issued  policies  under 
the  general  insurance  laws  of  the  state 
prior  to  the  act  of  1887.  The  words  "doing 
Dusiness"  evidently  refer  to  issuing  policies, 
and  not  to  paying  them.  A  man  does  busi- 
nej5s  when  he  contracts  obligations;  he 
cea?es  to  do  business  when  he  discharges 
them. 

This  is  not  only  the  natural  construction 
of  the  act,  but  to  hold  that  the  proviso  ap- 
plies to  policies  antecedently  issued  might 
open  it  to  the  imputation  of  impairing  the 
oblii»ation  of  contracts  previously  entered 
into  between  these  companies  and  their  in- 
sured, since  these  policies  amounted  to  a 
special  agreement  on  the  part  of  the  com- 
imnies  that  they  would  be  liable  in  case  of 
suicide, — an  agreement  upon  which  the  in- 
sured and  his  beneficiary  were  entitled  to 
rely.  The  provision  of  the  suicide  statute, 
that  it  shall  be  no  defense  that  the  insured 
committed  suicide,  and  that  any  stipulation 
in  the  policy  to  the  contrary  shall  be  void, 
must  be  considered  as  imposing  a  condition 
upon  every  policy  thereafter  issued,  not- 
withstanding any  stipulation  in  the  policy 
to  the  contrary.  It  must  be  treated  as  an 
187  V.  S.        U.  S.,  Book  47. 


independent  and  binding  obligation,  and  as 
overriding  and  nullifying  any  stipulation 
of  the  parties.  As  Mr.  Justice  Gray  ob- 
served in  Equitable  Life  Aasur.  8oc.  v.  Cle- 
ments, 140  U.  S.  220,  8uh  nom.  Equitable 
Life  Assur.  8oc.  v.  Petlus,  35  L.  ed.  497,  11 
Sup.  Ct.  Rep.  822:  "Tlie  statute  .  .  . 
is  mandatory,  and  controls  the  nature  and 
terms  of  the  contract  into  which  the  com- 
pany may  induce  the  assured  to  enter." 

But  we  do  not  find  it  necessary  to  express 
an  opinion  whether,  if  the  act  of  1887  were 
plainly  applicable  upon  its  face  to  antece- 
dent policies,  it  would  be  objectionable  as 
impairing  the  obligation  *of  contracts  en-[205| 
terod  into  between  the  insurance  company 
and  insured,  inasmuch  as  we  are  clearly  of 
opinion  that  it  should  not  be  held  to  apply 
to  such  unless  its  language  imperatively  de- 
mand it.  City  R.  Co.  v.  Citizens^  Street  R. 
Co.  166  U.  S.  557,  565,  41  L.  ed.  1114,  1117, 
17  Sup.  Ct.  Rep.  653. 

Were  the  act  of  1887  more  ambiguous 
than  it  is  as  to  its  application  to  past 
transactions,  wc  should  still  be  disposed  to 
apply  the  cardinal  rule  of  construction,  that 
where  the  language  of  an  act  will  bear  two 
interpretations,  equally  obvious,  that  one 
which  is  clearly  in  accordance  with  the 
provisions  of  the  Constitution  is  to  be  pre- 
ferred. Endlich,  Interpretation  of  Statutes, 
§  178.  This  rule  was  applied  by  this  court 
in  Granada  County  v.  Brogdcn,  112  U.  S. 
261,  sub  nom.  Granada  Comity  v.  lirown^  28 
L.  ed.  704,  5  Sup.  Ct.  Rop.  125;  Prcsscr  v. 
Tllinois,  116  U.  S.  252,  269,  29  L.  ed.  615, 
020.  6  Sup.  Ct.  Rep.  580,  and  Hooper  v. 
California,  155  U.  S.  648,  657,  39  L.  e<l.  207, 
301,  5  Inters.  Com.  Rep.  610,  15  Sup.  Ct. 
Rep.  207. 

We  do  not  wish  to  be  understood,  how- 
ever, as  expressing  an  opinion  upon  the  con- 
stitutionality of  the  act  of  1887,  if  it  were 
applied  to  prior  policies,  but  simply  as 
holding  that,  in  view  of  the  language  of  the 
act,  and  the  doubtfulness  of  its  constitu- 
tionality as  applied  to  prior  policies,  it 
should  only  be  given  efTect  in  cases  of  poli- 
cies thereafter  issued. 

But  there  is  another  argument  in  this 
connection  which  ought  not  to  bo  over- 
looked, and  which  is,  in  our  opinion,  deci- 
sive that  the  suicide  statute  is  applicable  to 
this  policy.  In  1897  a  law  was  passed  by 
the  legislature  of  Missouri,  specially  apply- 
ing the  suicide  statute  to  insurance  compa- 
nies doing  business  upon  the  assessment 
plan.  This  was  done  by  an  amendment  to 
§  5869,  which  will  hereafter  be  considered. 
Two  objections  to  the  applicability  of  this 
statute  are  deserving  of  consideration. 
First,  that  it  is  in  conflict  with  art.  4,  §  28, 
of  the  Constitution  of  Missouri,  declaring 
"that  no  bill  .  .  .  shall  contain  more 
than  one  subject,  which  shall  be  clearly  ex- 
pressed in  its  title;"  and  also  art.  4,  §  25, 
that  "no  law  shall  be  passed  except  by  bill, 
and  no  bill  shall  be  so  amended  in  its  pas- 
sage through  either  house  as  to  change  its 
original  purpose." 

The  act  was  entitled  "An  Act  to  Repeal 
I  Section  5869  of  Art.  3,  Chap.  89,  of  the  Re- 
vised Statutes  of  Missouri  of  1880,  entitled 
10  \%& 
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'Jasurance  Companies  on  the  Assessment 
Plan/  and  to  Enact  a  New  Section  in  Lieu 
[206]Thereof,  and  Designated  *as  Section  5869" 
of  the  same  chapter,  "Relating  to  State- 
ment of  Affairs  of  Assessment  Insurance 
Companies  and  Misrepresentations  Made  in 
Securing  a  Policy  of  Insurance  and  Defense 
Thereon,  for  Such  Misrepresentations,"  and 
as  first  introduced  contained  the  section  as 
herein  printed  in  the  margin.!  Subse- 
quently the  bill  was  amended  by  inserting 
between  the  word  "sections"  and  the  figures 
"5912"  the  figures  "6855"  (the  suicide  sUt- 
ute).  This  was  not  strictly  germane  to  the 
other  sections  cited,  which  related  to  the 
purposes  set  forth  in  the  title  to  the  act, 
and  it  is  argued  that  the  legislature  exceed- 
ed its  constitutional  powers  in  inserting 
these  figures. 

In  the  absence  of  an  express  adjudication 
of  the  supreme  court  of  the  state  upon  this 

Suestion,  we  are  forced  to  rely  upon  other 
ecisions  concerning  the  construction  given 
to  this  provision  of  the  state  Constitution. 
In  State  v.  Miller ,  45  Mo.  495,  it  was  held 
that  the  object  of  this  provision  was  to  pre- 
vent logrolling,  and  surprise  and  fraud  on 
members;  and  in  State  ex  rel.  Wolfe  v. 
Bronson,  115  Mo.  271,  276,  21  S.  W.  1125, 
1126,  it  is  said  that  "these  and  other  cases 
show  that  this  section  of  the  Constitution 
is  to  be  reasonably  and  liberally  construed 
and  applied,  due  regard  being  had  to  its  ob- 
ject and  purpose.  It  was  designed  to  pre- 
vent the  insertion  of  disconnected  matters 
in  the  same  bill.  The  section  asserts  only 
two  propositions.  The  first  is  that  no  bill 
shall  contain  more  than  one  subject,  and  the 
second  is  that  this  single  subject  must  be 
[207]  clearly  expressed  in  the  title.  If  all  •the 
provisions  of  the  bill  have  a  natural  rela- 
tion and  connection,  then  the  subiect  is  sin- 
gle, and  this,  too,  though  the  bill  contains 
many  provisions.  As  to  the  second  propo- 
sition, namely,  that  the  single  subject  must 
be  clearly  expressed  in  the  title,  it  is  suffi- 
cient to  say  that  the  legislature  may  select 
its  own  language,  and  may  use  few  or  many 
words.  It  IS  sufficient  that  the  title  fairly 
embraces  the  subject-matter  covered  by  the 
act:  mere  matters  of  detail  need  not  be 
stated  in  the  title."  And  in  State  ew  rel. 
Kirkwood  v.  Heege,  135  Mo.  112,  118,  36  S. 
W.  614,  it  is  said:  "A  mere  reference  to 
the  section  to  be  amended,  without  other 
description  of  the  subject-matter  of  the 
amendatory  law,  is  urier  the  rulines  of  this 
court  a  sufhcient  title  to  an  act  which  deals 
exclusively  with  the  subject  of  the  section 
amended."  It  was  also  said  in  State  ex  rel, 
Dickason  v.  Marion  County  Ct.  128  Mo.  440, 
30  S.  W.  105:     "The  practice  of  legislation 

tSec.  58<>9.  Every  corporation  doing  busi- 
ness under  this  article  shall  annually,  on  or 
before  the  first  day  c«  February,  return  to  the 
superintendent  of  the  Insurance  department,  In 
such  manner  and  form  as  he  shall  prescribe, 
a  statement  of  Its  affairs,  for  the  year  ending 
on  the  preceding  3l8t  day  of  December,  and 
the  said  superintendent,  In  person  or  by  dep- 
uty, shall  have  the  power  of  visitation  of  and 
examination  into  the  affairs  of  such  corpora- 
t/on.  wb)ch  are  conferred  upon  him  in  the  case 
of  life  Insurance  companieB  by  the  Jaws  of  this 


by  reference  to  sections  of  the  authorized 
version  of  the  statutes  (without  other  de- 
scription of  the  subject  of  the  amending 
act)  has  been  followed  quite  generally  in 
this  state  on  the  faith  of  early  rulings  of 
the  supreme  court  approving  such  methods 
of  lawmaking.  So  much  has  been  done,  and 
so  many  rights  have  been  acquired,  -on  the 
basis  of  those  rulings,  that  we  hold  that  the 
question  of  their  correctness  ought  not  to  be 
reopened  at  this  day.  We  adhere  to  them 
and  follow  them  as  an  expression  of  the  set- 
tled law  of  Missouri." 

As  the  new  act  was  simply  an  amendment 
of  §  5869,  these  two  last  cases  would  seem 
to  be  decisive  of  the  opinion  of  the  supreme 
court  upon  the  statute  in  question,  upon 
which  its  decision  is,  of  course,  obligatory 
upon  this  court. 

Section  5869  of  the  Revised  Statutes  of 
1889  deals  with  four  questions  relating  to 
the  law  of  insurance  by  companies  doing 
business  on  the  assessment  plan.  First, 
providing  for  an  annual  statement;  second, 
a  visitation  and  examination  into  the  af- 
fairs of  the  corporation;  third,  a  genernl 
statement  that  forei^  companies  are  sub- 
ject to  certain  provisions;  and,  fourth,  a 
recital  as  to  what,  among  the  general  insur- 
ance laws  of  the  state,  shall  be  applicable  to 
these  companies. 

While,  as  already  stated,  the  supreme 
court  has  not  decided  as  to  the  constitu- 
tional power  of  the  legislature  to  incorpo- 
rate the  suicide  statute  into  this  amended 
§  5869,  the  decisions  *above  cited,  that  a[208 
mere  reference  to  the  section  amended  is 
sufficient  to  sustain  the  validity  of  the  law, 
would  seem  to  cover  the  case,  and  for  this 
reason  the  suicide  statute,  though  not 
strictly  germane  to  the  other  sections  men- 
tioned, is  germane  to  the  business  of  insur- 
ance on  the  assessment  plan.  Bearing  in 
mind  that  the  suicide  statute  was  original- 
ly repealed,  as  to  these  policies,  by  §  5869, 
as  enacted  in  1887,  it  would  seem  that  an 
amendment  introduced  into  the  same  sec- 
tion restoring  its  application  to  these  same 
policies  would  not  be  unconstitutional. 

A  second  objection  to  the  application  of 
this  statute  is  that  if  the  petitioner  be  riglit 
in  his  contention  that,  by  the  repeal  of  the 
suicide  statute,  the  contract  between  the  as- 
sured and  the  company  relieving  the  latter 
from  liability  in  case  of  suicide,  became  ef- 
fective, the  legislature  could  not  thereafter, 
by  re-enacting  the  statute  or  attempting  to 
subject  assessment  companies  to  its  provi- 
sions ,  impair  the  contract  subsisting  be- 
tween the  assured  and  this  petitioner. 

The  answer  to  this  argument  is  not  diffi- 
cult.    No  new  contract  was  made,  and  no 


state ;  and  all  such  foreign  companies  are  here- 
by declared  to  be  subject  to,  and  required  to 
conform  to,  the  provisions  of  sections  5012,  and 
5849,  and  5850  of  the  Revised  Statntea  of  Mis- 
souri of  1889,  and  governed  and  controlled  by 
all  the  provisions  in  said  section  contained : 
Provided,  always.  That  nothing  herein  con- 
tained shall  subject  any  corporation  doing  busi- 
ness under  this  article  to  any  other  provisions 
or  requirements  of  the  general  insurance  laws, 
of  this  state,  except  as  distinctly  herein  set 
forth  and  provided. 
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new  rightfl  were  vested,  between  the  act  of 
1887,  repealing  the  suicide  statute,  and  the 
act  of  1807  restoring  it  All  that  the  lat- 
ter act  purported  to  do  was  to  reinstate  the 
parties  in  their  original  rights  prior  to  the 
aet  of  1887,  which  rights  had  not  been  af- 
fected by  anything  done  during  the  ten  years 
between  the  two  acts.  Upon  defendant's 
theory,  if  the  act  of  1887  had  been  in  exist- 
ence but  a  single  day  the  same  result  would 
have  followed. 

Our  conclusion,  then,  is  that  the  court  be- 
low was  correct  in  holding  that  the  suicide 
statute,  as  originally  applied  to  this  policy, 
hid  not  been  repealed  at  the  death  uf  Jar- 
man  in  1808,  when  the  cause  of  action  arose. 

3.  It  is  also  assigned  as  error  in  this  case 
that  the  court  permitted  a  recovery,  not 
only  of  the  amount  of  the  policy,  but  of  all 
the  money  paid  by  assured  in  assessments 
upon  such  policy. 

The  promise  of  the  company  was  to  pay 
the  plaintiff  "the  sum  of  $r>,000.  and  all  the 
vumey  paid  on  the  policy  in  asscssmcntSf 
subject  to  the  limitation  as  to  the  amount 
[tWJof  such  payment  *a8  is  provided  in  §  1  of 
art  7  of  the  constitution  on  the  back  of 
this  polirv,  wliich  section  reads  as  follows: 

"Sec.  1.  Upon  due  notice  and  sati.sfactory 
proof  of  the  death  of  a  member  of  this  com- 
ptny,  the  board  of  directors  shall  within 
six^  (CO)  days  pay  the  widow,  children,  or 
heirs  of  the  deceased  member  (and  in  the 
order  named  unless  otherwise  ordered  by  the 
member  during  his  lifetime  or  in  his  will), 
the  amount  set  forth  in  the  deceased  mem- 
ber's policy  of  membership:  Provided,  that 
«  policy  of  membership  for  $5,000  shall  be 
good  for  all  the  money  in  the  death  fund 
arising  from  one  assessment;  provided,  it 
shall  not  exceed  $5,000  and  all  the  money 
paid  on  the  policif  in  oftsesf^nenta:  and  a 
certificate  for  $4,000  shall  be  good  for  four 
fifths  of  all  the  money  in  the  death  fund 
arising  from  one  assessment,  provided  it 
shall  not  exceed  $4,000  and  all  the  money 
pajd  on  the  policy  in  assessments ;  and  so  on 
in  the  same  proportion  as  to  all  certificates." 

The  assessments  paid  upon  the  polity 
amounted  to  $811.83,  and  the  right  of  the 
plaintiff  to  recover  this  amount  in  addition 
to  the  principal  sum  of  $5,000  would  be  be- 
yond question,  were  it  not  for  certain 
changes  thereafter  made  in  the  constitu- 
tion, which  it  is  insisted  were  binding  upon 
the  plaintiff  under  the  following  clause, 
founa  in  the  application  of  Jarman  for 
membership:  "I  further  agree,  if  accepted, 
to  abide  by  the  constitution,  rules,  and  reg- 
ulations of  the  company,  as  they  now  are,  or 
may  be  constitutionally  changed  hereafter.'' 

The  application  further  stilted  that  the 
application  was  made  a  part  of  the  policy 
by  reference  thereto. 

In  virtue  of  the  privilege  thus  given  to 
amend  its  constitution,  the  company,  on 
January  8,  1889,  amended  art.  4,  S  3,  of  the 
constitution  so  as  to  read  as  follows: 

**S€c.  3.  Policiea  of  membership  may  be 
issued  upon  a  basis  of  benefits  ranging  in 
amounta  to  $5,000,  and  all  the  money  paid 
in  assessments  upon  the  policy  for  the  first 
/Im  jreora." 

1S7  V.  n. 


The  proviso  of  art.  7,  S  1,  was  also  amend- 
ed at  the  same  time  to  correspond  with  the 
above  amendment  and  to  read  aa  followB: 

"Provided,  That  a  policy  of  membership 
for  $5,000  shall  be  good  for  all  the  money 
in  the  doath  fund  arising  from  one  *a8seBS-[210] 
mcnt;  provided,  that  it  shall  not  exceed 
$5,000  and  all  the  money  paid  on  the  policy 
in  assessments  for  the  first  five  years." 

On  February  20,  1894,  this  section  was 
again  amended  by  striking  out  the  proviso 
altogether. 

It  seems  that  these  sections  thus  changed 
from  an  agreement  to  repay  all  assessments 
upon  policies  to  an  ogreement  to  pay  all  as- 
sessments for  the  first  five  years,  was  found, 
or  deemed  to  be,  too  liberal;  and  in  Janu- 
ary, 1898,  the  company  made  an  important 
additional  amendment  by  striking  out  en- 
tirely the  proviso  for  the  repayment  of  as- 
sessments, under  which  it  now  claims  to  be 
relieved  altogether  from  paying  more  than 
the  principal  sum  of  the  policy.  The  arti- 
cle, as  finally  amended  reads  as  follows: 

"Sec.  3.  Policies  of  membership  may  be 
issued  upon  a  basis  of  benefits  ranging  in 
amounts  to  $5,000,  but  no  member  snail 
hold  more  than  one  policy  at  the  same  time, 
except  one  additional  policy  on  the  term 
plan,"  etc. 

In  view  of  the  fact  that  both  of  these 
amendments  imply  a  prospective  operation 
upon  policies  which  may  be  issued,  it  would 
seem  to  be  unneceasary  to  consider  the  ques- 
tion discussed  with  much  detail  in  brieis  of 
counsel,  whether  the  amendments  were  in- 
tended to  operate  upon  policies  already  is- 
sued. In  our  opinion  it  is  clear  that  they 
were  not,  and  conceding  the  proposition 
that  Jarman  had  agreed  to  abide  by  the  con- 
stitution, rules,  and  regulations  of  the  com- 
pany, as  they  then  were,  or  might  be  con- 
stitutionally changed  thereafter,  this  agree- 
ment could  have  no  operation  upon  changes 
which,  upon  their  face,  indicated  that  they 
.ipplied  only  to  policies  thereafter  to  be  is- 
^tied.  To  cover  this  case  he  should  have 
promised  to  abide  by  amendments  there- 
after made,  though  they  were  intended  to 
ipply  only  to  future  policies. 

The  judgment  of  the  court  below  award- 
ing the  plaintiff  the  full  amount  ai^reed 
upon  in  the  policy,  without  damages,  is  ao- 
cordingly  affirmed. 

Mr.  Justice  Harlan  took  no  part  in  the 
decision  of  this  case. 


•SECURITY  TRUST  COMPANY,  as  Admin-[21 1 J 
istrator  of  the  Ustate  of  Sumner  W.  Mat- 
teson.  Deceased,  Petitioner, 
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Supreme  Court  of  the  United  States. 
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cedent's  estate  cannot  maintain  a  suit 
against  the  administrator  In  a  Federal  court, 
where  the  suit.  If  brought  in  the  state  courts, 
would  have  been  barred  by  the  statutes  of 
the  state  as  construed  by  Its  courts  because 
instituted  after  the  expiration  of  the  period 
limited  by  the  order  of  the  probate  court 
for  the  presentation  of  claims  against  the 
estate,  and  after  the  administrator's  final 
account  had  been  allowed  and  the  final  dis- 
tribution of  the  estate  decreed. 

[No.  39.] 

Argued  April  2/,  22,  1902,    Decided  Decem- 
ber 1,  1902. 
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N  WRIT  of  Certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for  the 
Eighth  Circuit  to  review  a  iudgment  which 
aflirmed  a  judgment  of  the  Circuit  Court  of 
the  United  States  for  the  District  of  Min- 
nesota in  favor  of  plaintiff  in  a  suit  against 
an  administrator  upon  a  claim  against  dece- 
dent's estate.     Reversed  and  remanded. 

See  same  case  below,  43  C.  C.  A.  083,  104 
Fed.  1006. 

Statement  by  Mr.  Justice  Shirasi 
In  January,'  1897,  the  Black  River  Na- 
tional Bank  of  Lowville  brought  an  action 
in  the  circuit  court  of  the  United  States  for 
the  district  of  Minnesota  against  the  Se- 
I212]curity  Trust  Company  *of  St.  Paul,  as  ad- 
ministrator of  the  estate  of  Sumner  W.  Mat- 
teson,  deceased.  The  complaint  alleged  that 
the  plaintiff  was  a  corporation  duly  organ- 
ized under  the  national  banking  laws  of  the 
United  States,  having  its  place  of  business 
at  Ix)wville,  Ijewis  county,  and  state  of  New 
York;  that  the  defendant  was  a  corporation 
created  by  the  laws  of  the  state  of  Minne- 
sota, having  its  place  of  business  at  the  city 
of  St.  Paul  and  state  of  Minnesota,  and  had 
been  duly  appointed  administrator  of  the 
estate  of  Sumner  W.  Matteson,  deceased,  by 
the  proper  probate  court  of  Ramsey  county, 
Minnesota,  on  or  about  the  3d  day  of  Sep- 
t<?mber,  1895;  that  the  said  Matteson  had 
been  during  his  lifetime  a  resident  and  citi- 
zen of  the  state  of  Minnesota. 

For  a  cause  of  action  the  complaint 
averred  that  on  the  27th  day  of  February, 
1894,  the  said  Matteson  had  executed  his 
two  promissory  notes,  wherein  for  value  re- 
ceived he  promised  to  pay  to  the  order  of 
James  If.  F/iston  &  Company,  at  the  First 
National  Bank  of  Decorah,  Iowa,  the  sum 
of  $2,500,  four  months  after  date,  with  in- 
terest thereon  at  the  rate  of  8  per  cent  per 
annum  from  date  until  paid;  that  there- 
after, on  March  22,  1894.  and  before  the  ma- 
turity of  said  notes,  the  said  James  H.  Eas- 
ton  &  Company,  for  value  received,  sold  and 
assigned  the  same  to  the  plaintiff;  that  said 
James  H.  Easton  &  Company  was  a  co 
partnership  doing  business  at  Decorah,  and 
that  all  the  members  thereof  were  residents 
and  citizens  of  the  state  of  Iowa;  that  no 


pai*t  of  said  notes  has  ever  been  paid  ex- 
cept the  interest  thereon  to  the  24th  day  of 
November,  1894. 

The  complaint  farther  alleged  that  the 
defendant,  as  administrator  of  the  estate  of 
Sumner  W.  Matteson,  had  in  its  hand  and 
under  its  control  property,  money,  and  ef- 
fects which  belonged  m  his  lifetime  to  said 
Matteson,  more  than  sufllcient  to  pay  the 
amount  due  the  plaintiff;  that  the  estate  of 
said  Matteson  was  in  process  of  settlement 
in  the  probate  court  of  Ramsey  county,  state 
of  Minnesota,  and  had  not  been  fully  and 
finally  settled  and  probated,  and  that  said 
administrator  had  never  been  discharged 
and  was  still  the  administrator  of  the  es- 
tate of  said  Matteson,  deceased;  and  plain- 
tiff demanded  judgment  *against  the  defend- 1 
ant  in  the  sum  of  $5,000  and  interest  there- 
on from  the  24th  day  of  November,  1894. 

On  February  12,  1897,  the  defendant  ap- 
peared and  answered,  admitting  those  alle- 
gations of  the  complaint  which  alleged  the 
making  and  transfer  of  said  notes,  and  that 
the  same  remained  unpaid  in  the  hands  of 
the  plaintiff,  but  denying  that  the  defendant 
had  in  its  hands  as  administrator  of  said 
Matteson  any  money  or  property  applicable 
to  the  payment  of  said  notes.  The  answer 
also  alleged  that  the  estate  of  said  Matte- 
son had  been  fully  settled,  probated,  and  ad- 
ministered upon  and  discharged  from  the 
probate  court  long  j^rior  to  the  commence- 
ment of  plaintiffs  action,  and  that  the  de> 
fendant  had  long  before  the  commencement 
of  this  action  turned  over  all  property, 
money,  and  effects  of  said  estate  remaining 
in  its  hands,  to  the  persons  entitled  there- 
to, and  that  defendant  long  before  the  com- 
mencement of  this  action  had  l)een  dis- 
charged as  such  administrator,  and  was  not 
when  said  action  was  brought,  and  is  not 
now,  administrator  of  the  estate  of  said  de- 
cedent. 

On  March  20,  18P7,  the  plaintiff  filed  a 
reply,  traversing  the  allegations  of  the  an- 
swer. Thereafter  and  on  the  18th  day- of 
January,  18P9,  a  stipulation  of  facts  and 
waiver  of  jury  trial  were  filed.  In  the  stip- 
ulation of  facts  it  appeared  that  the  estate 
of  Matteson  had  been  settled,  administered 
upon,  and  discharged  from  the  probate  ecurt 
prior  to  the  commencement  of  plaintiff's  ac- 
tion in  the  circuit  court  of  the  United 
States. 

On  April  17,  1809,  the  cause  came  on  U 
be  heard,  on  the  pleadings  and  stipulatioz 
of  facts,  and  judgment  was  entered  in  fa- 
vor of  the  plaintiff  in  the  sum  of  $6,782.89 
to  be  paid  and  enforced  out  of  the  propert) 
and  effects  of  the  intestate,  Sumner  W.  Mat 
teson,  deceased;  and  it  was  ordered  furthei 
that  this  judgntent  be  duly  certified  by  this 
court  to  the  probate  court  of  Ramsey  count j 
as  a  claim  duly  approved,  established,  anti 
allowed  against  the  estate  of  Sumner  W 
Matteson,  deceased. 


to  Wilson  ▼.  Porrin,  11  C.  C.  A.  71  :  Illll  t. 
Hlte,  29  C.  C.  A.  55.? :  Orlffin  v.  OvermaD 
Wheel  Co.  9  C.  C.  A.  548;  Klmendorf  v.  Taylor, 
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Subsequently  the  cause  was  taken  to  the 
United  States  circuit  court  of  appeals  for 
the  eighth  circuit,  where,  on  October  17, 
1900,  the  judgment  of  the  circuit  court  was 
affirmed,  on  authority  of  the  case  of  Secur- 
[tH]ity  Trust  Co.  v.  •Dent,  reported  in  43  C.  C. 
A.  594,   104  Fed.  380. 

v\^ereupon    a    writ    of    certiorari    was 

frayed  for  and  allowed,  and  the  cause  was 
rought  to  this  court. 

Mr.  Edmund  S.  Dnrment  argued  the 
cause,  and,  with  Mr.  Albert  R.  Moore,  filed 
a  brief  for  petitioner : 

The  defendant  when  sued  was  not  admin- 
istrator. 

State  ex  rel.  lAndekugel  v.  Sibley  County 
Probate  Ct.  33  Minn.  94,  22  N.  W.  10;  State 
et  rel.  Dana  v.  Ramsey  County  Probate  Ct. 
40  Minn.  29G,  41  N.  W.  1033;  Stackhouse 
?.  ntrryhill,  47  Minn.  22,  49  N.  W.  392 ; 
Hchmidt  v.  Stark,  61  Minn.  91,  63  N.  W. 
255;  (ianser  v.  Ganser,  83  Minn.  199,  86 
K.  W.  18;  State  ex  rel.  Matteson  v.  Ramsey 
County  Probate  Ct.  84  Minn.  289,  87  N.  W. 
783. 

The  final  decree  operates  to  change  every 
liability  of  the  administrator  from  an  of- 
ficial liability  to  a  personal  one. 

2  Woerner,  Am.  Law  of  Administration, 
2d  ed.  §  569,  *1248;  MeUme  v.  Davis,  67 
Cal.  270,  7  Pac.  703. 

The  failure  to  present  the  claim  to  the 
probate  court,  according  to  the  law  of  Min- 
nesota barred  the  claim,  so  that  the  plain- 
till  baa  no  right  which  he  could  enforce  in 
any  court  of  Minnesota. 

Minn.  Gen.  Stat.  1894,  $  4511;  Fern  v. 
Uuthold,  39  Minn.  212,  39  N.  W.  399 ;  Mill 
T.  Kichols,  47  Minn.  382,  50  N.  W.  367 ; 
Ihntzoh  V.  Massolty  61  Minn.  366,  63  N.  W. 
1069;  State  ex  rel.  Thompsorv  t.  Rock 
County  Probate  Ct.  66  Minn.  246,  68  N.  W. 
10G3;  Fitzhugh  v.  Harrison,  75  Minn.  481, 
78  S.  W.  95. 

llie  mere  fact  that  plaintiff  is  a  nonresi- 
dent and  sues  in  a  Federal  court  does  not 
render  the  Minnesota  statute  nugatory. 

Jones  V.  Drcwry,  72  Ala.  314;  Pulliam  v. 

Pulliam,  10  Fed.  53;   Dodd  v.  Ohiselin,  27 

Fed.  405;   Pratt  v.  Northam,  5  Mason,  95, 

Fed.  Cas.  No.  11,376;  Walker  v.  Brown,  11 

C.  C.  A.  135,  27  U.  S.  App.  291,  63  Fed.  208 ; 

Smith  V.  Union  Bank,  5  Pet.  523,  8  L.  ed. 

214;  Aspden  v.  A'txon.  4  How.  498,  11  L.  ed. 

1074;   Walker  v.  Walker,  9  Wall.  754,  sub 

Horn.  Walker  v.  Beal,  19  L.  ed.  819;  Yonley 

V.  Fxivender,  21   Wall.  280,  22  L.  ed.  538; 

Morgan  v.  Uamlet,  113  U.  8.  449,  28  L.  ed. 

1043,  5  Sup.  Ct.  Rep.  683;  Rio  Grande  R. 

Co.  v.  Oomtla,  132  U.  8.  484,  sub  nom.  Rio 

Grande  R.  Co.   v.   Vinet,  33   L.  ed.  402,  10 

Sup.  Ct.  Rep.  155;  Missouri,  K.  d  T.  Trust 

Co.  V.   Krumseig,   172  U.  S.   358,  43  L.  ed. 

476,   19    Sup.   ik.  Rep.   179;    Ewing  v.   St. 

Louis,  5  Wall.  410.  18  L.  ed.  059;  Ex  parte 

McNicl,     13    Wall.    243,    20    L.    ed.    627; 

Ouachita  County  v.  Wolcott,  103  U.  S.  559, 

26  L.  ed.  505;  Ooshorn  v.  Alexander,  2  Bond, 

158,  Fed.  Ca».  No.  5,630;  Chicago  d  N.  W. 

R.  Co.  V.  Whittan,  13  Wall.  285,  20  L.  ed. 

676. 
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In  the  matter  of  the  presentation  of 
claims  to  the  probate  court,  and  their  al- 
lowance, that  court  is  simply  "  auditor  of 
claims,*'  performing  no  "  judicial  function  " 
in  any  proper  sense  of  the  term.  Such  al- 
lowance of  claims  is  not  the  "  establishment 
of  claims  "  which  thi.s  court  has  held  a  state 
cannot  limit  to  its  own  courts. 

Ouachita  County  v.  Wolcott,  103  U.  S. 
559,  26  L.  ed.  505;  Delaware  County  v. 
Diebold  Safe  d  Lock  Co.  133  U.  S.  473,  33 
L.  ed.  674,  10  Sup.  Ct.  Rep.  399;  Upshur 
County  V.  Rich,  135  U.  S.  467,  34  L.  ed. 
196,  lb  Sup.  Ct.  Rep.  651;  Mississippi  A  R. 
River  Boom  Co.  v.  Patterson,  98  U.  S.  406, 
25  L.  ed.  208. 

Mr.  Edward  C.  Stringer  argued  the 
cause,  and,  with  Sir.  McScil  V.  Seymour, 
filed  a  brief  for  defendant  in  error: 

Specific  and  positive  legislation  is  neces- 
sary to  clothe  the  probate  court  with  power 
to  enter  a  decree  discharging  an  adminis- 
trator. 

2  Woerner,  Am.  Law  of  Administration, 
§§  251-253,  pp.   1255-1257. 

The  mere  allowance  of  the  final  decree  is 
not  the  legal  equivalent  of  a  decree  dis- 
charging the  administrator. 

McCrea  v,  Haraszthy,  51  Cal.  146;  Dohs 
V.  Dohs,  60  Cal.  255. 

Until  a  decree  is  entered  by  the  probate 
court  discharging  the  administrator  from 
further  liability,  in  pursuance  of  a  statute 
authoridng  such  decree,  the  trust  continues 
in  contemplation  of  law,  and  he  remains 
clothed  with  the  duties  and  authority  of  his 
olFice. 

Woerner,  Am.  Law  of  Administration,  p. 
1256;  Sitzman  v.  Pacquette,  13  Wis.  292. 

The  administrator  is  not  discharged  by  an 
order  of  distribution. 

Davis  V.  Weed,  44  Conn.  569,  Fed.  Cas. 
No.  3,658. 

An  administrator  cannot  be  said  to  have 
been  discharged  by  a  formal  order  or  decree, 
unless  it  appears  with  certainty,  beyond 
mere  conjecture,  that  such  result  was  in- 
tended by  the  court. 

Re  Scheifer,  58  Iklinn.  29,  59  N.  W.  050. 

The  enforcement  of  the  rule  that  the  court 
which  first  takes  juristliction  must  retain 
and  exercise  it  to  the  exclusion  of  all  pro- 
ceedings in  other  courts  until  its  jurisdic- 
tion is  exhausted  by  the  final  judgment  or 
decree,  and  by  its  effective  execution,  is  in- 
dispensable to  prevent  unseemly  conflicts  be- 
tween courts  and  their  ollicers,  and  "  con- 
fusion worse  confounded." 

Starr  v.  Chicago,  R.  I.  d  P.  R.  Co.  110 
Fed.  3.  See  also  Burgess  v.  Seligman,  107 
U.  S.  20,  27  L.  ed.  359,  2  Sup.  Ct.  Rep.  10; 
Carroll  County  v.  Smith,  111  U.  S.  556,  28 
L.  ed.  517,  4  Sup.  Ct.  Rep.  539. 

Tlie  limitation  of  time  within  which  a 
claim  must  be  presented  to  the  probate  court 
is  not  binding  upon  the  Federal  courts. 

Suydam  v.  Broadnax,  14  Pet.  67,  10  L.  ed. 
357;  IJartman  v.  Fishbeck,  18  Fed.  291; 
Union  Bank  v.  Vaiden,  18  How.  503,  15  L. 
ed.  472;  Cheirrtt  v.  Moran.  17  Fed.  820; 
Hess  V.  Rci/nolds,  113  U.  S.  73,  28  L.  ed. 
927,  5  Sup.  Ct.  Rep.  377. 


fU-816 


Supreme  Ck>UBT  of  the  United  States. 


Oct.  Term, 


The  jurisdiction  of  the  courts  of  the 
United  States  over  controversies  between 
citizens  of  different  states  cannot  be  im- 
paired by  the  laws  of  the  state  which  pre- 
scribe the  modes  of  redress  in  their  courts, 
or  which  regulate  the  distribution  of  their 
judicial  power. 

Borer  v.  Chapman,  119  U.  S.  687,  30  L. 
ed.  632,  7  Sup.  Ct  Rep.  348;  Williama  v. 
Benedict,  8  How.  107,  12  L.  ed.  1007;  Yon- 
ley  V.  Lavender,  21  Wall.  276,  22  L.  ed.  536; 
Freeman  v.  Howe,  24  IIow.  450,  16  L.  ed. 
149;  Rio  Grande  R.  Co,  v.  Gomila,  132  U.  S. 
484,  suh  nom.  Rio  Grande  R,  Co.  v.  Vinct, 
33  L.  ed.  402,  10  Sup.  Ct.  Rep.  155. 

The  probate  court  does  not  possess  exclu- 
sive jurisdiction  of  the  estates  of  deceased 
persons.  The  jurisdiction  of  the  Federal 
court  is  concurrent,  so  far  as  establishing 
the  debt  is  concerned. 

Chapman  v.  Borer,  1  McCrary,  49,  1  Fed. 
274;  Uess  v.  Reynolds,  113  U.  S.  73,  28  L. 
ed.  927,  5  Sup.  Ct.  Rep.  378. 

Mr.  Justice  Shiras  delivered  the  opinion 
of  the  court: 

This  was  a  suit  brought  in  January,  1897, 
in  the  circuit  court  of  the  United  States  for 
the  district  of  Minnesota,  by  the  Black 
River  National  Bank  of  Lowville,  incorpo- 
rated under  the  national  banking  laws  of  the 
United  States,  and  doing  business  in  the 
county  of  Lewis  and  state  of  New  York, 
against  the  Security  Trust  Company  of  St. 
Paul,  Minnesota,  as  administrator  of  the 
estate  of  Sumner  W.  Matteson,  deceased, 
seeking  to  recover  the  sum  of  $6,000  and  in- 
terest thereon,  due  on  certain  promissory 
notes  made  by  said  Matteson  in  his  lifetime, 
and  which  were  alleged  to  be  the  property 
of  the  said  national  bank. 

No  defense  was  interposed  as  respected 
the  execution  of  the  notes  or  the  ownership 
of  the  same  by  the  bank.  It  was  admitted 
that  the  Security  Trust  Company  had  been, 
on  September  3,  1896,  duly  appointed  by  the 
probate  court  of  Ramsey  county,  Minnesota, 
administrator  of  the  estate  of  said  Matte- 
son. The  defendant,  however,  alleged  in  its 
answer  that,  as  the  action  was  not  brought 
until  after  the  time  limited  by  the  order  of 
the  probate  court  fo.*  the  filing,  examination, 
and  allowance  of  claims  against  Matteson's 
estate,  nor  until  after  the  examination  and 
allowance  of  the  administrator's  final  ac- 
count, under  the  laws  of  the  state  of  Min- 
nesota, the  official  existence  of  the  defend- 
ant company  as  administrator  had  ceased, 
and  therefore  no  action  could  be  maintained 
[2 15]  against  it,  and  also  *  that  the  right  to  a  judg- 
ment on  the  notes  in  suit  was,  by  the  laws 
of  Minnesota,  forever  barred,  although  they 
were  owned  by  a  nonresident  of  the  state. 
and  a  recovery  was  sought  in  a  Federal 
court. 

Two  inquiries  are  presented  to  us :  First, 
whether,  by  virtue  of  the  state  statutes,  the 
estate  of  Matteson  had  been  so  fully  settled 
and  administered,  before  the  present  action 
was  brought,  as  to  operate  as  a  discharge 
of  the  administration,  and  as  a  bar  to  a 
right  of  the  plaintiff  to  recover  against  the 
estate  in  the  state  courts;  and,  second,  if 
J50 


the  first  question  must  be  affirmatively  an- 
swered, whether,  notwithstiinding  such  a 
condition  of  the  statutory  law  of  the  state, 
an  action  can  be  successfully  maintained  by 
a  citizen  of  another  state  in  the  circuit  court 
of  the  United  States  on  a  cause  of  action  not 
barred  by  the  general  statute  of  limitatious 
of  the  state. 

It  is  scarcely  necessary  to  say  that,  as  re- 
spects the  first  of  these  in(]^uiries,  we  must 
find  an  answer  in  the  provisions  of  the  Con- 
stitution and  statutes  of  Minnesota  as  inter- 
preted and  construed  by  the  supreme  court 
of  that  state. 

The  state  Constitution  and  statutory  pro- 
visions bearing  upon  the  question  involved 
are  the  follow mg: 

Const  art.  0,  "§  7.  There  shall  be  estab- 
lished in  each  organized  county  in  the  state 
a  probate  court,  which  shall  be  a  court  of 
record,  and  be  held  at  such  time  and  places 
as  may  be  prescribed  by  law.  ...  A 
probate  court  shall  have  jurisdiction  over 
the  estates  of  deceased  persons  and  persons 
under  guardianship,  but  no  other  jurisdic- 
tion, except  as  prescribed  by  this  Constitu- 
tion." 

Gen.  Stat.  1804: 

"Sec.  4523.  The  probate  court  at  the  time 
of  granting  letters  testamentary  or  of  ad- 
ministration shall  make  an  order  allowing 
to  the  executor  or  administrator  a  reason- 
able time,  not  exceeding  one  year  and  six 
months,  for  the  settlement  of  the  estate. 

"Sec.  4624.  The  probate  court  may,  upon 
good  cause  shown  by  the  executor  or  ad- 
ministrator, extend  the  time  for  the  settle- 
ment of  the  estate  not  exceeding  one  year 
at  a  time,  unless  in  the  judgment  of  the 
court  a  longer  time  be  necessary." 

"Sec.  4527.  When  thorc  is  not  sufficient 
personal  estate  in  *the  hands  of  the  executor [21 
or  administrator  to  pay  all  the  debts  and 
le^cics  and  the  allowonce  to  the  widow  and 
minor  children,  the  probate  couil  may,  on 
petition  of  the  executor  or  administrator, 
order  the  sale  of  the  real  estate,  or  so  much 
thereof  as  may  be  necessary  to  pay  the 
same." 

Section  4471  provides  that  real  estate 
shall  descend  subject  to  the  debts  of  the  in- 
testate. 

"Sec.  4638.  Every  executor  or  adminis- 
trator shall  render  his  account  of  his  ad- 
ministration within  the  time  allowed  him 
for  the  settlement  of  the  estate,  and  at  such 
other  time  as  he  is  required  by  the  court, 
until  the  estate  is  wholly  settled. 

"Sec.  4639.  When  the  estate  is  fully  ad- 
ministered the  executor  or  administrator 
shall  petition  the  probate  court  for  an  order 
fixing  a  time  and  place  in  which  it  will  ex- 
amine, settle,  and  allow  the  final  account  of 
the  executor  or  administrator,  and  for  the 
assignment  of  the  residue  of  the  estate  to 
the  persons  entitled  thereto  by  law.  The 
final  account  shall  be  filed  ia«  the  probate 
court  at  the  time  of  filing  said  petition. 

"Sec.  4640.  Upon  the  filing  of  said  peti- 
tion the  court  shall  make  an  order  fixing 
a  time  and  place  for  hearing  of  the  same. 
Said  order  shall  be  published  according  to 
law. 
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1MB.  SicciHTT  TedbtCo.  t.  Bl40k  Rivib  National  Bahk  of  Lowvillb.       21G-319 

"Sec  4641.  On  hearing  such  petition,  thi  contingent,   must   be  presented   to   the   pro- 

probite  court  iihall  examine  eveiy  eiecutoi  biXe  court  nithin  the  time  limited  in  said 

(nd  admin iatrator  upon  oath  as  to  the  tnitt  order,  and  anj  claim    not   so   presented  is 

ind  correctness    of    hia    account  before  thi  barred  forever;  Buch  claim  or  demand  ma; 

ume  ia  allowed;  but  such  examination  niaj  be  pleaded  as  au  ofTeet  or  counterclaim  to  an 

br  oniilted  when  do  objection  ia  made  to  thi  action  brought  'by  the  executor  or  admin- t^^S] 

allowance  of  the  account  and  there  ii  no  rea  istrator.     All  claims  shall  be  itemized,  and 

■on  to  doubt  the  justness  and  correctnesi  verified  by  the  claimant,  his  agent  or  attor- 

tUereof;  and  the  heirs,   legatees,  and  devi  ney,  statine  the  amount  due,  that  the  same 

•Ota  may  be  examined    on    oath    upon  anj  ia   just   and   true,   that   no   payments   have 

niitler  relating  to  the  account  of  any  execu  been  made  thereon  which  are  not  credited, 

tor  or  administrator  whenever  the  correct  and  that  there  are  no  offsets  to  the  same  to 

not  thereof  is  called  in  question.     If  fron  the  knowledge  of   afllant.     If  the  claim   be 

such  ewniinatian  the  account  is  found  juel  not  due,  or  oe  contingent,  when  presented, 

and  correct   the   probate   court   shall   allou  the  particulars  of  such  claim  must  be  stat- 

and  settle  the  name,  and  upon  satisfactorj  ed.     The  probate  court  may  require   sntis- 

eviilcnce  shall   determine  the   rights  of  thi  factory  vouchers  or  proofs  to  be  produced  in 

pttsooB  to  the  residue  of  said  estate,  and  support  of  any  claim." 

unlns  partition  is  asked  for  and  directed  Sec,  4514.  No  action  at  law  for  the  re- 
al hereinafter  provided,  make  a  decree  ac  covery  of  money  only  shall  he  brought  in 
cordingly,  and  assi^ing  said  residue  to  the  any  of  the  courts  of  this  state  against  any 
pertom  thereto  entitled  by  law.  executor,  administrator,  or  guardian  upon 
"Sec.  4642.  In  such  decree  the  court  shall  any  claim  or  demand  which  may  be  prescnt- 
lame  the  persons  and  the  proportion  o<  ed  to  the  probate  court,  except  as  provitlcd 
[I17]parti  to  which  each  is  entitled,  and  if  'real  in  this  Code.  No  claim  against  a  drcrdent 
ulate,  give  a  description  as  near  as  may  shall  be  a  charge  against  or  lien  upon  his 
b«  of  the  land  to  which  each  is  entitled;  estate  unless  presented  to  the  probate  court 
and  such  persons  mny  demand  and  recover  as  herein  provided  within  five  ycar^  nfier 
their  respective  shares  from  tlic  executor  or  the  death  of  such  decedent:  Proridi-d,  That 
■diiiinistrator.  or  any  otiier  person  having  this  provision  shall  not  be  construed  ii'<  af- 
Uiesime;  and  a  certified  copy  of  any  decree  fecting  any  lien  existing  at  the  date  of  sncU 
of  liiitriliiil ion  of  real  e.-*tatc  may  be  record-  death;  Provided,  further.  That  snid  provi- 
ti  in  the  office  of  the  register  of  deeds  in  sion  shall  not  be  construed  as  atTecling  the 
tvtry  county  in  thiii  state  in  which  are  situ-  right  of  a  creditor  to  recover  from  the  nrxt 
alpd  any  of  the  lands  described  in  such  de-  of  kin,  legatee,  or  devisee  to  the  extent  of 
'^ff:  and  such  register  of  deeds  shall  enter  assets  received.  This  provision  shall  be  ap- 
in  hia  reception  book  the  name  of  the  de-  plicable  to  the  estate  of  per^ions  wlio  died 
tfatei  as  grantor,  and  the  names  of  the  piior  as  well  as  to  those  who  may  die  after 
lieira,  lef.-atees.  or  devisres,  as  grantees,  and  adoption  of  this  Code." 
uiall  make  in  such  rece])tiun  book  so  many  "Sec.  4517.  Upon  the  allowance  or  di<al- 
wpjrate  grantor  and  grantee  entries  for  lowance  of  any  claim  the  court  shall  make 
sufh  decree  as  there  arc  persons  takmg  real  itg  order  allowing  or  disallowing  the  sainc. 

■'"»t"!i^o     ^.''?y  !""  ^^  f  "*     T'      L  ^■'■^  °^'^"  «'"'"  <^™t'>'"  ^''6  'lit"  "f  ""<>"- 

^«c.  4500.    At  the  time  of  granting  let-  ^nce  and   the  amount  allowed,  the  uim.unt 

Iw  twtamentary  or  of  adnunistration,  the  disallowed,  and  be  attached    to    the    claim 

wort  shall  make  an  order  limiting  the  time  ^.j^^  ^^,^  „„,^     i,          „ 

.^■:i".K    T'^   "IS    ^^^    present    claims  "Sec.  4522.  I^  case  of  appeal  from  the  at- 

r™l    ^   h"r''^,.'"tT1"""Vr  '"^  '"*'"'«  "■■    disallowance  Tf    a,  rclaTm   in 

allowance,  which  snnll  not  be  less  than  six    „i i. - ,   ,.      ,•  .   .  ,         \    ... 

1.0.1b,  „ir  m7.  Ih-o  o„.  y..,  Irom  the  .'f,"'*,",',,"  f?!?! '^ '''"''J"',:""',' "!'':'' °"- 

S™  r  jj^i'd  ..rd;™*'.:;™;  s«.i.„  ^as  ,,.o.id.. ,.,  .„  .pp..,  „ 

_...      t     1,                  '      .     .  J            J      .,  the  district  court. 

nianOi  of  all  persons  anainst  deceased.     No        c...- jdcd  _       -.       . 

dain.   or   demand    shatl    be    received  afUr  .^^^""i  *^^  provides   (or   serving   notice 

npiration  of  the  time  so  limited,  unless  for  B„^?f„''  ,-75  „     -^        ,k  .    .1.      j-  <  ■  ^ 

e«od  cause  shown,  the  court  may    in  its  di..  ,J,!^^Tnf,r^'^''^    ^?1"  .*■?"  ,?'""''' 

craticn,  receive,  hear,  and  allow  such  claim  '™'"*  *''?"  ^J?/''*  '"'*«  "«  ''  origmully  com- 

opon  notice  to  the  executor  or  administra-  a^-       .Jin            l'     .1,  .     .     j. 

t»r,  but  no   claim   shall  be  reedved   or  «1-  ^  ^"^'''"  ^^^^  Provides  that  pleadings  shall 

lowed  unless  presented  within  one  year  and  "*  ma^e  up  as  in  civil  actions,  and  the  is- 

M  months   ff^om  the  time  when   notice   of  'Tg      ■       L-„^^,"   '"  "'?"  "''"*""; 

til.  order  is  given,  as  provided  in  the  next  f.f^'°?  *^'A.   ^"  f"  "'  '  fT,™'  '""  f****l 

«e«ion,  and  before  final  settlement,  and  the  modification  of  the  order  appe.iled  from  the 

allowance  or  disallowance  of  any  claim  shall  district  court  makes  such  order  as  the  pro- 

Uie  the  same  force  and   effect  as  a  judg-  l""**  ^"'"^  should  have  made,  and  ciTtifics 

■at  lor  or  against  the  estate.  its  judgment  (o  the  probate  court. 

"Sec.  4510.  The    order    prescribed  in  sec-  "Sec.  4730.  The     probate    court    moy,    at 

tioD  one  hundred  and  two  shall  be  published  my  time,  correct,  modify,  or  amend  its  rec- 

•ceording  to  law,  and  shall  be  notice  to  all  irds  to  conform  with  the  facts  in  the  same 

Vaditors  and  persons  interested.  manner  as  a  district  court." 

"Sec.  4S11.  All  claims  arising  upon  con.  Slate  fx  rel.  Lindckugel  v.  Eibleg  County 

tracts,  whether  the  same  be  due.  uM  due,  or  Prolate  ft.  33  Idino.  94,  22  N.  W.  10,  uas 

187  U. «.  l.&\. 


219-221 


Supreme  Court  of  the  United  States. 


Oct.  Tbbm , 


an  application  to  the  district  court  for  a 
writ  of  prohibition  to  the  probate  court,  the 
latter  court  having  granted  a  petition  to  set 
aside  a  sale  of  real  estate  confirmed  by  the 
probate  court,  and  it  was  held  by  the  su- 
preme court  of  the  state  that  there  was  no 
jurisdiction  in  the  probate  court,  saying: 

"The  want  of  jurisdiction  in  this  case  is 
still  further  emphasized  bv  the  fact  that  the 
administration  has  been  closed  by  the  allow- 
ance of  the  administrator's  accounts  and  his 
discharge,  and  there  is  no  attempt  to  reopen 
it.  So  long  as  it  remains  closed  the  probate 
court  has  no  more  jurisdiction  over  the  es- 
tate, or  the  property  belonging  to  it,  or 
whicli  once  belonged  to  it,  than  if  there  had 
never  been  any  administration,  and  there 
was  no  attempt  to  institute  one.  The  ju- 
risdiction of  the  court  has  been  fully  ex- 
hausted, and  it  can  do  nothing  further  un- 
less it  is  restored  in  the  manner  pointed  out 
by  the  statute." 

In  State  €X  rel.  Dana  v.  Ramsey  County 
Probate  Ct.  40  Minn.  296,  41  N.  W.  1033, 
where,  upon  an  application  for  the  final 
settlement  of  his  accounts  by  the  adminis- 
trator of  an  estate  and  for  a  final  discharge, 
the  probate  court  made  an  order  allowing 
the  account  and  discharging  the  administra- 
tor, such  order  was  held  by  the  supreme 
court  to  be  a  final  order  discharging  the  ad- 
ministration of  the  estate,  and  that,  as  a 
final  decree  discharging  the  administration, 
it  operated  to  discharge  the  lien  of  creditors 
upon  real  estate  which  might  have  been  pre- 
viously sold  to  pay  debts.  The  opinion  of 
the  court  was  thus  expressed: 

**T]ie  object  of  the  application  on  the  part 
of  the  acting  administrator  was  to  submit 
his  final  account  and  close  the  administra- 
tion. The  order  made  was  evidently  so  in- 
[220]  tended,  and  must  *be  construed  as  a  final  or- 
der discharging  the  administration  of  the 
estate.  The  parties  had  their  remedy  by  ap- 
peal, but  the  order  could  not  be*  attacked 
collaterally  or  treated  as  void,  so  as  to  war- 
rant subsequent  proceedings  to  reach  the 
real  estate,  as  if  the  administration  was 
still  in  progress  and  the  estate  still  unset- 
tled. 

"The  omission  of  the  land  from  the  inven- 
tory, and  tlie  subsequent  discovery  of  the 
real  estate  of  the  deceased  which  was  not  re- 
duced to  assets  by  the  administrator  or  dis- 
tributed to  the  lieirs,  do  not  operate  to  re- 
vive the  administration  and  open  the  judg- 
ment or  warrant  further  proceedings.  The 
land  descended  to  the  heirs,  subject  to  the 
claims  of  administration  upon  it.  The  ef- 
fect of  a  decree  assigning  the  real  estate  to 
the  heirs  is  simply  to  discharge  it  from  the 
administration,  and,  of  course,  the  final  dis- 
charge of  the  administration  must  discharge 
the  lien  of  the  creditors." 

In  Schmidt  v.  Stark,  61  Minn.  91,  63  N. 
W.  255,  it  was  held  that  where  the  estate 
of  a  deceased  person  has  been  fully  adminis- 
tered, and  a  decree  of  distribution  has  been 
made,  assigning  the  residue  of  the  estate  in 
the  hands  of  the  personal  representative  to 
the  parties  entitled  thereto,  the  jurisdiction 
of  the  probate  court  is  ended ;  and,  if  the 
personal  representative  does  not  deliver  the 


property  to  the  distributees,  they  may  bring 
an  action  against  him  in  the  district  court. 
It  was  said,  per  Mitchell,  J.: 

"The  Probate  Code  neither  authorizes  nor 
provides  for  an  assignment  of  any  part  of 
the  estate  of  a  deceased  person  until  after 
the  estate  is  fully  administered.     It  contem- 
plates   but    one    decree  of  distribution,  by 
which  the  entire  residue  of  the  estate  shall 
be  assigned  to  those  entitled  to  it,  specifying 
the  proportion  or  part  to  which  each  is  en- 
titled.    Gen.   Stat.   §§  4630-4642.     Read   in 
the  light  of  the  statute,  and  of  the  admis- 
sions   of    the    answer,  we    think  the  com- 
plaint  would   fairly  admit    of    being  con- 
strued    as     alleging     that     all     this     had 
been    duly  done,  and    that   the    proportion 
of  the  estate  assigned  to  plaintiff  was  an 
undivided   fifth.     If  this   was  the  state  of 
facts,  the  jurisdiction  of  the  probate  court 
over  the  property  had  ended.     The  effect  of 
a  decree  of  distribution  is  to  transfer  the 
title  to  the  personalty  and  the  right  of  pos- 
session of  the  realty  from  the  •personal  rep- [221 
resentative  to  the  distributees,  devisees,  or 
heirs.     The  property  then  ceases  to  be  the 
estate  of  the  deceased  person,  and  becomes 
the  individual  property  of  the  distributees, 
with  the  full  right  of  control  and  posses- 
sion,  and   with   the  right  of  action   for  it 
against    the    personal    representative,  if  he 
does  not  deliver  it  to  them.     If  such  an  ac- 
tion is  necessary,  resort  must    be    had    to 
some  other  forum,  for    the    probate    court 
has  no  further  jurisdiction.   Hurley  v.  Ham- 
ilton,  37  Minn.  160,  33  N.  W.  912." 

State  ex  rel.  Matteson  v.  Ramsey  County 
Probate  Ct.  84  Minn.  289,  87  N.  W.  783, 
is  the  last  expression  of  the  supreme  court 
of  Minnesota  on  this  subject  to  which  we 
have  been  referred.  The  syllabus,  prepared 
by  the  court,  is  as  follows: 

"1.  The  Probate  Code  of  this  state 
makes  no  provision  for  the  formal  discharge 
of  an  administrator,  but  the  necessary  legal 
effect  of  an  order  of  the  probate  court  al- 
lowing the  final  account  of  the  administra- 
tor and  its  final  decree  of  distribution,  as- 
signing the  whole  of  the  estate  to  the  heirs 
and  distributees,  is  to  remove  the  estate  of 
the  deceased  from  the  jurisdiction  of  the 
court,  and  to  render  the  office  of  administra- 
tor, which  depends  upon  such  jurisdiction, 
functus  officio.  2.  After  the  estate  has  been 
so  settled  and  assigned,  and  while  the  final 
decree  of  distribution  remains  unreversed 
and  unmodified,  the  probate  court  has  no 
jurisdiction  to  entertain  a  petition  to  issue 
a  citation  to  the  administrator  requiring 
him  to  further  account  for  the  property  be- 
longing to  the  estate  which  is  in  his  posses- 
sion, or  came  into  his  possession." 

The  facts  and  law  of  the  case  were  then 
stated  ih  the  opinion  of  the  court: 

"Sumner  W.  Matteson,  a  resident  of  the 
county  of  Ramsey,  having  real  and  personal 
property  therein,  died  intestate  on  July  22, 
1895.  The  Security  Trust  Company  was 
duly  appointed  by  the  probate  court  of  such 
county,  on  September  3,  1895,  administrator 
of  his  estate,  and  it  duly  qualified  as  such. 
and  duly  filed  in  such  court  an  inventory 
of  such  "estate.     The  probate  court,  on  the 
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day,  by  its  order,  which  was  duly  pub- 
Uthed,  limited  the  time  for  presenting 
claims  against  the  estate  to  six  months  from 
tSI]ths  date  of  the  order.  All  claims  *af;ainst 
the  estate  presented  to  the  court  within  the 
tkM  limited  and  allowed  by  the  court  were 
|iid  br  the  administrator  in  the  due  course 
if  aiuninistration.  Thereafter,  and  on 
Mtrdi  SI,  1896,  the  administrator  filed  with 
the  Mart  its  petition,  representing  that  it 
ltd  fully  administered  the  estate,  paid  all 
the  debts  against  the  estate  allowed  by  the 
court,  and  the  expenses  of  administration, 
and  askinff  for  the  allowance  of  its  final  ac- 
Qounty  and  the  distribution  of  the  residue  of 
the  estate  to  the  persons  entitled  thereto. 
8aeh  proeeedings  were  thereafter  duly  had 
oson  Uie  petition,  that  the  court,  on  April 
t7,  1806,  allowed  the  final,  account  of  the  ad- 
■hnistn^tor,  mad  made  and  entered  its  de- 
•lee  of  distribution  of  the  residue  of  the  es- 
tite,  deecribinff  it,  and  thereby  assigned  the 
property  therein  described  and  all  other  es- 
tate of  the  intestate  in  the  state  of  Minne- 
wta  to  his  heirs  and  distributees,  naming 
them,  and  determining  the  share  of  each. 

"Afterwards,  and  on  November  21,  1806, 
the  Security  Trust  Company  filed  with  the 
probate  coart  its  petition,  representing  that 
IB  drafting  such  mial  decree  certain  clerical 
erron  were  made,   stating  them,   whereby 
eotain  parcels  of  real  estate  were  errone- 
ooaly  described  therein,  and   other    parcels 
omitted  therefrom,  and  praying  that  the  de- 
cree be  amended  so  as  to  correct  the  errors. 
Tlie  court  made  its  order  so  correcting  the 
decree.    Neither  the  order  allowing  the  ad- 
ministrator's account,  nor  the  final  decree  of 
distribution,  has    ever    been    opened  or  set 
aside.  On  or  before  December  16,  next  fol- 
lowing, all  the  heirs  and  distributees  named 
in  the  decree  transferred  and  conveyed  to  the 
Ifatteson  estate,  incorporated,  all  the  prop- 
erty so  assigned  to  them  by  the  final  decree. 
But  the  Security  Trust  Company  still  has  in 
its  poaaession  and  now  holds  certain  stocks 
M  collateral  security  under  a  pledge  made  to 
it  by  the  intestate  for  the  payment  of  a  debt 
ov^  bv  him  to  it  at  the  time  of  his  death. 
Hic  value  of  the  stocks  exoeeds  the  amount 
of  the  debt  which  they  secured.    No  order 
has  ever  been  made  by  the  probate  court  in 
terms  disdiargin^  the  administrator.    The 
BUek  River  National  Bank,  a  nonresident 
creditor  of  the  intestate,  on  January  4, 1807, 
made  application  to  the  probate  court  for 
leave  to  nle  its  claim  against  his  estate,  and 
[ttS]  have  it  allowed  and  paid  out  of  *the  assets 
of  the  estate.    This  was  denied  by  the  court 
for  the  reason  that  the  administration  of 
the  estate  had  been  closed,  and  the  court  had 
no  further  jurisdiction  in  the  premises.  Af- 
terwards the  bank  and  another  nonresident 
creditor  each  brought  an  action  on  their  re- 
apeetive  claims,  which  had  never  been  pre- 
aented    to    the    probate  court,  against  the 
trust  company,  as  administrator,  in  the  cir- 
cuit court  of  the  United  States  for  the  dis- 
trict of  Minnesota.     Such  proceedings  were 
had  therein  that    judgment,    on    April    17. 
1890,  was  Tendered  in  favor  of  the  plaintifl" 
in  each  case  for   the   full   amount   claimed 
•flainst  the  administrator.    That  court   di- 
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rected  the  judgments  to  be  certified  to  the 
probate  court  as  claims  duly  established 
against  the  estate  of  the  intestate,  and  it 
was  done,  but  the  administrator  refused  to 
take  any  steps  for  the  payment  of  either  of 
the  judgments.  Thereupon  the  relator  herein 
presented  to  the  probate  court  a  petition 
asking  it  to  iasue  a  citation  to  the  trust  com- 
pany, as  sudi  administrator,  reciuiring  it  to 
file  an  account  of  any  property  in  its  posses- 
sion belonging  to  such  estate,  and  to  report 
what  disposition  had  been  made  of  the  prop- 
erty inventoried  as  belonging  thereto,  and 
to  jMiy  so  much  of  the  judgments  as  could  be 
paid  from  such  property.  The  court  refused 
to  entertain  the  petition,  or  to  make  any  or- 
der in  the  premises,  for  the  sole  reason  that 
it  had  no  jurisdiction  to  take  other  or  fur- 
ther steps  in  the  administration  of  the  es- 
tate. The  relator  then  sued  out  of  the  dis- 
trict court  of  Ramsey  county  an  alternative 
writ  of  mandamus  based  upon  the  facts  here 
stated,  which  was  directea  to  the  probate 
court  and  the  judge  thereof.  The  answer  of 
the  respondents  was  an  admission  of  such 
facts,  and  upon  them  the  district  court 
awarded  jud^ipnent,  denying  a  peremptory 
writ  of  mandamus,  and  discharging  the  al- 
ternative writ.  The  relator  appealed  from 
the  judgment  to  this  court. 

"The  question  presented  bv  these  facts  for 
our  consideration  relates  solely  to  the  legal 
effect  of  the  final  decree  of  distribution,  as- 
signing the  residue  of  the  estate  of  the  de- 
cedent to  the  heirs  and  distributees  made  by 
the  probate  court  after  the  settlement  and 
allowance  of  the  final  account  of  the  admin- 
istrator. Stated  concretely,  the  question  is: 
Did  the  jurisdiction  of  the  *probate  oourt[884] 
over  the  estate  in  question  cease,  and  the  of- 
fice of  administrator  become  fundus  officiOf 
by  force  of  the  order  of  the  court  allowing 
the  administrator's  final  account,  and  its 
final  decree  of  distribution  assigning  the 
residue  of  the  estate?  We  answer  the  ques- 
tion in  the  affirmative.  The  jurisdiction  of 
the  probate  court  in  Minnesota  is  not  con- 
ferred by  the  common  law,  nor  by  any  stat- 
ute of  the  state,  but  by  our  Constitution,  and 
is  limited  to  'jurisdiction  over  the  estates  of 
deceased  persons  and  persons  under  guard- 
ianship.' Const,  art.  6,  §  7.  It  follows  that, 
in  cases  where  a  court  of  probate  acquires 
jurisdiction  over  the  estate  of  a  particular 
decedent,  such  jurisdiction  is  ended,  and  the 
ofiice  of  administrator,  which  depends  upon 
such  jurisdiction,  becomes  functus  officio, 
whenever  such  estate  passes  by  operation  of 
law  from  its  final  control.  No  argument 
can  make  this  obvious  proposition  clearer, 
for  it  is  self-evident  that,  if  the  jurisdiction 
is  limited  to  the  estate  of  such  deceased  per- 
son, and  the  sole  basis  of  such  jurisdiction — 
the  estate — passes  from  its  control,  and  the 
right  to  the  possession  and  control  thereof 
vests  by  operation  of  law  in  the  heirs  and 
distributees,  it  has  no  lon^r  any  jurisdic- 
tion in  the  premises.  It  is  true  that  our 
Probate  Code  contains  no  provision  for  the 
formal  discharge  of  an  administrator,  but 
the  necessary  theory  and  effect  of  its  provi- 
sions as  to  the  settlement  of  his  account  and 
the  final  decree  of  distribution,  as  interpret- 


2t4-237 


SUPBKICE  COUBT  OF  THE  UNITED  STATES. 


Oct.  Tbbm, 


ed  by  the  repeated  decisiofis  of  tliis  court, 
are  to  devest  the  probate  court  of  further 
jurisdiction  when  Buch  final  decree  is  made, 
and  to  rendor  the  office  of  administrator 
functus  officio,  unless  such  decree  is  set  aside 
on  motion,  or  reversed  on  appeaL  A  clear 
illustration  of  this  proposition  is  found  in 
the  decision  of  this  couit  in  the  case  of  Hur- 
ley V.  Hamilton,  37  Minn.  160,  33  N.  W.  912» 
holding  that  the  ])robate  court  had  no  juris- 
diction to  entertain  proceedings  for  the  par- 
tition of  the  real  estate  of  a  decedent  among 
the  heirs  and  devisees  after  the  administra- 
tion was  closed,  and  the  land  assigned  to 
them  in  common  by  a  final  decree  of  dis- 
tribution, for  the  reason  that,  when  such  de- 
cree was  entered,  the  property  passed  out  of 
the  control  of  the  court,  and  it  had  no  fur- 
ther jurisdiction." 

The  court  then  jiroceeded  to  cite  and  ap- 
[285]  prove  previous  decisions,  *and  particularly 
the  language  of  Mitchell,  J.,  in  the  case  of 
Schmidt  v.  Stark,  61  Minn.  91,  63  N.  W. 
255,  hereinbefore  quoted.  Other  observa- 
tions were  made  by  the  court  pertinent  to 
the  case  before  us,  as  follows: 

**It  is,  however,  urged  by  counsel  for  the 
relator  that  the  removal  of  the  property 
(that  is,  the  estate)  from  the  jurisdiction  of 
the  probate  court  in  nowise  affects  the  con- 
tinuance in  office  of  the  administrator  of  an 
estate.  To  hold  otherwise,  it  is  claimed, 
would  be  a  devesting  of  the  probate  court 
of  all  authority  to  execute  its  decree  of  dis- 
ti'ibution.  leaving  the  administrator  in  pos- 
session of  the  estate,  and  the  heirs  and  dis- 
tributees remediless.  It  necessarily  follows 
from  the  concession  of  counsel,  although  not 
intended  by  him,  that  the  office  of  adminis- 
trator becomes  functus  officio  when  the  es- 
tate is  removed,  as  the  result  of  the  decree 
of  distribution,  from  the  jurisdiction  of  the 
court,  for  the  office  of  administrator  springs 
out  of  and  depends  for  its  continued  exist- 
ence upon  the  jurisdiction  of  the  court  over 
the  estate.  As  well  might  it  be  claimed  that 
the  branch  of  a  tree  can  live  and  put  forth 
its  leaves  and  blossoms  after  its  roots  are 
dead,  as  to  claim  that  the  office  of  adminis- 
trator can  survive  the  jurisdiction  of  the 
court  over  the  estate  of  which  administra- 
tion was  granted.  It  is  not  necessary  for 
the  probate  court,  if  it  could  do  so,  to  re- 
tain jurisdiction  to  enforce  its  final  decree 
of  distribution;  the  remedy  of  the  distribu- 
tees in  case  their  respectiye  shares  of  the 
residue  of  the  estate  are  withheld  from 
them  by  the  administrator  is  an  action  in 
the  district  court  against  him  or  against  him 
and  his  bondsmen.  Schmidt  v.  Stark,  61 
Minn.  91,  63  N.  W.  265.     .     .    . 

"It  is  further  urged  on  behalf  of  the  re- 
lator that  neither  the  probate  court  nor  the 
administrator  considered  that  the  allowance 
of  the  final  account  and  the  entry  of  the  de- 
cree of  distribution  ended  the  jurisdiction  of 
the  court,  for  it  afterwards,  on  the  petition 
of  the  administrator,  amended  such  decree. 
It  is  immaterial  what  they  considered,  for 
the  view  of  either  as  to  the  effect  of  the  de- 
cree could  not  change  its  legal  result  The 
decree  was  corrected,  not  in  the  exercise  of 
any  jurisdiction  over  the  estate,  but  by  vir- 
JOS 


tue  of  the  power  of  the  court  to  amend  its 
records  to  conform  with  the  facts;  that  it, 
to  make  the  records  *  speak  tmly  as  to  the[ 
past  official  acts  of  the  court.    Gen.  Stat. 
1894,  i  4730. 

"Lastly,  it  is  urged  by  the  relator  that  th« 
administrator  still  has  certain  stocks  in  hit 
possession  belonging  to  the  estate,  and  thai 
it  may  also  have  after-discovered  personal 
property  of  the  intestate  which  it  naa  not 
disclo^  to  anyone.  There  is  no  basis  for 
this  assumption  in  the  admitted  facts,  eat* 
cept  that  ttie  trust  company  holds  certain 
stocks  as  collateral  to  secure  its  individual 
debt  against  the  intestate.  But,  were  it 
otherwise,  the  fact  still  remains  that  all 
such  stocks  and  after-discovered  property,  if 
any,  passed  by  the  decree  to  the  heirs  and 
distributees,  for  it  assigns  to  them,  not  onlv 
the  property  therein  specifically  described, 
but  also  all  other  estate  of  the  deceased  in 
the  state  of  Minnesota.  It  follows  that  the 
probate  court  rightly  declined  to  issua  the 
citation." 

Some  criticism  is  made,  in  the  brief  of  the 
defendant  in  error,  of  the  decision  of  the 
supreme  court  of  Minnesota  in  this  ease; 
that  the  issue  was  feigned  and  an  imposition 
upon  the  supreme  court,  and  that  the  pur- 
pose of  the  decision  was  to  forestall  the  de- 
cision of  this  court. 

If,  indeed,  the  judgment  of  the  supreme 
court  in  that  case  were  relied  on  as  aajud^ 
ing  a  case  which  had  already  passetl  into 
judgment  in  the  circuit  court  of  the  United 
States,  we  might  readily  agree,  as  urged  by 
the  defendant  in  error,  that  the  decision  of 
the  supreme  court  of  Minnesota  "should  re- 
ceive little,  if  any,  weight,  by  this  court  in 
the  consideration  of  this  case."  But  that 
decision  is  cited  and  relied  on  by  the  plain- 
tiff in  error,  not  as  an  adjudication  of  the 
facts  in  controversy  here,  but  as  an  inter- 
pretation of  the  statutes  of  the  state.  Caaea 
may  be  found  of  decisions  made  by  a 
state  supreme  court,  even  in  exposition  of 
state  statutes,  after  the  institution  of  litiga- 
tion in  a  Federal  court,  wherein  this  court 
has  refused  to  follow  such  a  decision,  if  in 
it  the  state  court  has  departed  from  its  pre- 
vious decisions,  which  wore  in  force  and  re- 
lied upon  by  the  Federal  suitor.  Burqet» 
V.  Seligman,  107  U.  S.  33,  27  L.  ed.  366,  2 
Sup.  Ot.  Rep.  10;  Carroll  County  7.  Smith, 
111  U.  S.  556,  28  L.  ed.  517,  4  Sup.  Ct.  Rep. 
539. 

Here,  however,  the  supreme  court  of 
Minnesota,  in  its  last  opinion,  did  not  de- 
part from  or  modify  its  previous  decisions 
*on  the  subject.  On  the  contrary,  it  basMMll 
its  reasoning  and  conclusions  upon  its  fre- 
quent previous  decisions. 

Nor  are  we  permitted  on  the  record  in 
that  case  to  impute  to  the  parties  therein  an 
attempt  to  mislead  the  court  or  to  improp- 
erly invoke  its  jurisdiction.  The  case  seema 
to  have  gone  before  the  probate  court,  the 
district  court,  and  the  supreme  court,  in  the 
usual  course  of  procedure,  and  the  decision 
finally  rendered  oy  the  supreme  court  must 
be  received  by  us  as  a  valid  exposition  of  the 
law. 

The  conclusion  to  which  we  are  brought, 
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\iy  an  examiiuttion  of  the  statutes  ol  the 
ittte  of  Minnesota  and  of  the  decisions  of 
the  courts  of  that  state  in  construing  and 
applying  them,  is,  that  had  a  suit  against 
00  administrator  of  an  estate  been  brought 
in  ^e  courts  of  that  state,  after  the  expira- 
tion of  the  period  limited  by  the  order  of  the 
probate  court,  in  which  creditors  may  pre- 
sent claims  asainst  the  deceased  for  exam- 
iaation  and  allowance,  and  after  an  allow- 
iBce  of  the  administrator's  final  accoimt, 
and  a  final  decree  of  distribution,  such  suit 
could  not  have  been  maintained. 

We  are  now  to  consider  whether  such  a 
ittit  can  be  successfully  maintained  in  a 
Fedeiul  court  by  a  nonresident  owner  of  a 
daim  against  the  estate  of  a  decedent. 

Some  general  principles  have  become  so 
well  settled  as  to  require  only  to  be  stated. 
One  of  these  is  that  a  foreign  creditor  may 
establish  his  debt  in  the  courts  of  the  United 
States  against  the  personal  representative 
of  a  decedent,  notwithstanding  the  fact  that 
ike  laws  of  the  state  relative  to  the  admin- 
istration and  settlement    of    decedents'    es- 
tates do  in  terms  limit  the  right  to  estab- 
lish such  demands  to  a  proceeding  in  the 
probate  courts  of  the  state.     Union  Bank  v. 
Wen,  18  How.  603,  15  L.  ed.  472;  Laic- 
rcnce  v.  Nelson,  143  U.  S.  215,  36  L.  ed.  130, 
12  Sup.  Ct.  Rep.  440;  Bijera   v.    McAuIey, 
149  U.  S.  608,  37  L.  ed.  867,  13  Sup.  Ct.  Rep. 
M6. 

Another  principle,  equally  well  settled,  is 
that  the  courts  of  the  United  States,  in  en- 
forcing claims  against  executors  and  admin- 
iitrators  of  a  decedent's  estate,  are  admin- 
istering the  laws  of  the  state  of  the  domicil, 
tnd  are  bound  by  the  same  rules  that  govern 
the  local  tribunals.  Aspden  v.  Niwon,  4 
How.  4d8,  11  L.  ed.  1074. 
[:<t8]  •"The  circuit  courts  of  the  United  States, 
with  full  equity  powers,  have  jurisdiction 
over  executors  and  administrators,  where 
the  parties  are  citizens  of  different  states, 
fnd  will  enforce  the  same  rules  in  the  ad- 
justment of  claims  against  them  that  the 
local  courts  administer  in  favor  of  their  own 
eitizens."  Walker  v.  Walker,  9  Wall.  745, 
nb  nom.  Walker  v.  Seal,  19  L.  ed.  814. 

In  Yonley  v.  Lavender,  21  Wall.  276,  22 
L  ed.  536,  it  was  decided  that  while  a  non- 
resident creditor  may  get  a  judgment  in  a 
Federal  court  against  a  resident  administra- 
tor, and  come  in  on  the  estate  according  to 
the  law  of  the  state  for  such  payment  as 
that  law,  marshaling  the  rights  of  creditors, 
awards  to  debtors  of  his  class,  yet  he  cannot, 
because  he  has  obtained  a  judgment  in  a 
Federal    court,    issue    execution    and    take 
precedence  of  other  creditors  who  have  no 
right  to  sue  in  the  Federal  courts,  and  if  he 
do  issue  execution  and  sell  lands,  the  sale  is 
▼old. 

The  reasoning  of  this  case  is  worthy  of 
quotation : 

"The  several  states  of  the  Union  necessa- 
rily have  full  control  over  the  estates  of  de- 
cease persons  within  their  respective  lim- 
its, and  we  see  no  ground  on  which  the  va- 
lidity of  the  sale  in  question  can  be  sus- 
tained. To  sustain  it  would  be  in  effect  to 
■nllifv  the  administration  laws  of  the  state 
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by  giving  to  creditors  out  of  the  state 
greater  privileses  in  the  distribution  of  es- 
tates than  creditors  in  the  state  enjoy.  It 
is  easy  to  see,  if  the  nonresident  creditor,  by 
suing  in  the  Federal  courts  of  Arkansas,  ac- 
quires a  right  to  subject  the  assets  of  the 
estate  to  seizure  and  sale  for  the  satisfac- 
tion of  his  debt,  which  he  could  not  do  by 
suing  in  the  state  court,  that  the  whole  es- 
tate, in  case  there  were  foreign  creditors, 
might  be  swept  away.  Such  a  result  would 
place  the  judspnents  of  the  Federal  court  on 
a  higher  grade  than  the  judgments  of  the 
state  court,  necessarily  produce  conflict,  and 
render  the  state  powerless  in  a  matter  over 
which  she  has  confessedly  full  control.  Be- 
sides this,  it  would  give  to  the  contract  of 
a  foreign  creditor  made  in  Arkansas  a  wider 
scope  tnan  a  similar  contract  made  in  the 
same  state  by  the  same  debtor  with  a  home 
creditor.  The  home  creditor  would  have  to 
await  the  due  course  of  administration  for 
the  payment  of  his  debt,  while  the  foreign 
creditor  could,  as  soon  as  he  got  his  judg- 
ment, seize  and  sell  the  estate  of  his  *debtor[229J 
to  satisfy  it,  and  this,  too,  when  the  laws  of 
the  state  in  force  when  both  contracts  were 
made  provided  another  mode  for  the  com- 
pulsory payment  of  the  debt.  Such  a  dif- 
ference is  manifestly  unjust  and  cannot  be 
supported.  .  .  .  The  administration  laws 
of  Arkansas  are  not  merely  rules  of  practice 
for  the  courts,  but  laws  limiting  the  rights 
of  parties,  and  will  be  observed  bj^*  the  Fed- 
eral courts  in  the  enforcement  of  individual 
rights.  .  .  .  It  is  possible,  though  not 
probable,  that  state  legislation  on  the  sub- 
ject of  the  estates  of  decedents  mi^ht  be  pur- 
poselv  framed  so  as  to  discriminate  inju- 
riously against  the  creditor  living  outside 
of  the  state;  but  if  this  should  unfortu- 
nately ever  happen,  the  courts  of  the  United 
States  would  find  a  way,  in  a  proper  case,  to 
arrest  the  discrimination,  and  to  enforce 
equality  of  privileges  among  all  classes  of 
claimants,  even  if  the  estate  were  seized  by 
operation  of  law  and  intrusted  to  a  particu- 
lar jurisdiction." 

In  Morgan  v.  Hamlet,  113  U.  S.  449,  28 
L.  ed.  1043,  5  Sup.  Ct.  Rep.  583,  it  was  held 
that  the  statute  of  Arkansas,  that  ''all  de- 
mands not  exhibited  to  the  executor  or  ad- 
ministrator, as  required  by  this  act,  before 
the  end  of  two  years  from  the  granting  of 
letters,  shall  be  forever  barred,"  begins,  on 
the  granting  of  letters  of  administration,  to 
run  against  persons  imder  age  out  of  the 
state. 

The  doctrine  of  the  case  of  Yonley  v.  Lav- 
ender, 21  Wall.  276,  22  L.  ed.  536,  was  ap- 
proved in  Byera  v.  McAuley,  149  U.  S.  015, 
37  L.  ed.  871,  13  Sup.  Ct.  Rep.  906,  wherein 
it  was  held  that  the  administration  laws  of 
a  state  are  not  merely  rules  of  practice  for 
the  courts,  but  laws  limiting  the  rights  of 
parties,  to  be  observed  by  the  Federal  courts 
in  the  enforcement  of  individual  rights. 

In  Pulliam  v.  Pulliam,  10  Fed.  55,  78,  the 
distinction  between  ordinary  statutes  of 
limitation  and  statutes  of  administration  of 
the  estates  of  decedents,  limiting  the  time 
within  which  creditors  must  prove  their 
claims,  is  pointed  out  in  respect  that  the  Ipt- 
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ter  are  rules  of  property  as  well  as  statutes 
of  limitation,  and  it  was  said  by  Hammond, 
J.,  after  citing  Union  Bank  v.  Vaiden,  18 
How.  604,  15  L.  ed.  473;  Payne  v.  Hook,  7 
Wall.  430,  19  L.  ed.  261,  and  other  cases: 

"These  cases,  like  many  others,  are  only 
intended  to  protect  the  judicial  power  of  the 
[230]  United  States  from  encroachment  by  *pre- 
serving  to  it  the  remedies  and  forms  of  pro- 
ceeding which  are  granted  with  it,  and  not 
at  all  to  set  it  above  the  legislative  control 
of  the  states  in  matters  pertaining  to  their 
jurisdiction.  The  cases  cited  from  the  Su- 
preme Court  do  not,  in  my  judgment,  estab- 
lish or  in  the  least  authorize  the  doctrine 
that  state  statutes,  prescribing  the  time 
within  which  a  creditor  of  a  decedent  must 
present  or  sue  upon  his  claim  in  order  to  en- 
title him  to  share  in  the  assets,  and  having 
the  elTect  these  do,  are  not  binding  on  this 
court." 

In  Dodd  v.  Ghiselin,  27  Fed.  405,  involv- 
ing the  administration  of  a  decedent's  es- 
tate, and  where  it  was  contended  that  non- 
resident minors  Iiad  a  right  to  have  the  laws 
of  the  state  of  Missouri  regulating  the  mat- 
ter disregarded  in  the  Federal  court,  but  it 
was  held  otherwise,  per  Brewer,  J.:  That 
the  law  of  the  state  providing  for  the  settle- 
ment of  a  deceased  person's  estate  is  binding 
upon  the  Federal  as  well  as  upon  the  state 
courts. 

In  Miner  v.  Ayleaworth,  18  Fed.  199,  it 
was  held  by  the  circuit  court  of  the  United 
States  for  the  district  of  Rhode  Island,  as 
against  nonresident  complainants,  that,  un- 
der the  Rhode  Island  statute,  no  suit  can 
be  commenced  against  an  administrator,  as 
such,  after  three  years  from  the  time  he  gave 
public  notice  of  his  appointment.  Bauaer- 
man  v.  Blunt,  147  U.  S.  652,  37  L.  ed.  318, 
13  Sup.  Ct.  Rep.  466. 

Applying  these  principles  to  the  present 
case,  it  would  seem  clear  that  the  defendant 
in  error,  as  a  citizen  of  the  state  of  New 
York,  and  having  a  legal  claim  against  the 
estate  of  S.  W.  Matteson,  deceased,  had  a 
right  to  elect  to  proceed  to  establish  his 
claim  by  bringing  a  suit  in  the  circuit  court 
of  the  TTnited  States;  and  if  he  had  brought 
his  action  against  an  existing  administrator, 
the  administration  of  the  estate  not  having 
been  closed  under  the  statutory  proceedings, 
and  obtained  a  judgment,  undoubtedly  such 
a  judgment,  when  presented  to  the  probate 
court  within  the  time  fixed  by  its  order, 
must  have  been  received  by  that  court  as  a 
claim  against  the  unadministered  estate. 

But  can  it  be  said  that,  if  the  foreign  cred- 
itor delayed  proceedings  in  the  Federal 
[831]court  until  after  the  time  fixed  by  the  •order 
of  the  probate  court  for  the  presentment  of 
claims  nad  expired  and  after  the  final  dis- 
tribution of  the  estate  had  been  effected,  and 
after  the  final  account  of  the  administrator 
had  been  allowed  and  his  office  had  become 
functus  officioy  and  after  all  claims  of  local 
creditors  had  thus  been  precluded,  he  can 
use  the  Federal  process  to  devolve  a  new  re- 
sponsibility upon  the  person  who  had  acted 
as  administrator,  and  to  interfere  with  the 
rights  of  other  parties,  creditors  or  distrib 
uteea,  which  had  become  vested  imder  the 


regular  and  orderly  administration  of  the 
estate  under  the  laws  of  the  state? 

It  is  the  policy  of  the  state  of  Minnesota, 
like  that  of  many  of  the  states,  to  prescribe 
a  shorter  term  of  limitations  to  claims 
against  the  estates  of  decedents  than  claims 
against  living  persons.  Can  that  policy  be 
defeated  by  a  ruling  of  the  Federal  courts 
that  the  provisions  of  the  state  in  that  re- 
gard do  not  apply  to  parties  bringing  suit  in 
those  courts?  In  that  event,  the  very  mis- 
chief pointed  out  and  deprecated  in  Yonlojf 
V.  Lavender  would  ensue,  that  "the  rights 
of  those  interested  in  the  estate  who  are  citi- 
zens of  the  state  where  the  administration 
is  conducted  are  materially  changed,  and 
the  limitation  which  governs  them  does  not 
apply  to  the  fortunate  creditor  who  happens 
to  be  a  citizen  of  another  state."  The  an- 
swer given  to  such  a  proposition  by  this 
court  in  the  case  just  cited  was:  "This 
cannot  be  so.  The  administration  laws  ot 
Arkansas  are  not  merely  rules  of  practice 
for  the  courts,  but  laws  limiting  the  rights 
of  parties,  and  will  be  observed  hy  the  Fed- 
eral courts  in  the  enforcement  of  individual 
rights." 

Let  us  now  examine  the  reasoning  em- 
ployed by  the  circuit  court  of  appeals  in 
reaching  its  conclusion  in  the  present  case. 
Having  correctly  held  that,  so  far  as  the  ad- 
ministration law  of  the  state  of  Minnesota 
attempts  to  compel  citizens  of  other  states 
to  establish  demands  against  the  estates  of 
decedents  only  by  a  proceeding  in  the  pro- 
bate court  of  the  state,  it  is  ineffectual  to 
accomplish  that  object,  the  court  proceeded 
to  say: 

"It  is  said,  however,  that  although  the 
statute  in  question  may  be  ineffectual  to 
compel  nonresident  creditors  to  submit  their 
demands  to  the  appropriate  probate  court 
for  allowance,  *yet,  ajs  a  statute  of  limita-[8S 
tions,  it  should  be  given  effect  to  prevent  the 
establishment  of  a  demand  in  the  Federal 
court  of  the  state  after  such  lapse  of  time 
that  it  cannot  be  established  in  the  probate 
court.  The  vice  of  this  argument  as  applied 
to  the  case  in  hand  consists  in  the  fact  that 
the  legislature  of  the  state  of  Minnesota 
has  not  undertaken  to  bar  any  claim  against 
a  decedent's  estate,  absolutely,  until  after 
the  lapse  of  eighteen  months  from  the  date 
of  the  order  fixing  the  period  of  allowancs, 
and  in  the  case  at  bar  that  period  had  not 
expired  when  the  action  was  commenced,  to 
wit,  on  January  22,  1897. 

"It  is  true  that  §  4509,  when  conferring 
the  discretionary  power  to  allow  claims 
within  eighteen  months,  imposes  the  limita- 
tion that  they  shall  be  allowed  'before  final 
settlement,'  and  it  is  also  true  that  the  final 
account  of  Matteson's  administrator  had 
been  submitted  to  and  approved  by  the  pro- 
bate court  before  this  action  was  commenced. 
But  it  must  be  borne  in  mind  that  the  ad- 
ministration law  (§  4523)  confers  upon  the 
probate  court  the  power  to  determine  when 
the  final  settlement  of  an  estate  phall  be 
made,  and  to  allow  as  much  as  one  year  and 
<«ix  months  for  that  purpose.  We  think  that 
the  Federal  court  must  be  conceded  the  same 
power,  as  respects  the  claim  of  a  nonresi- 
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dent  creditor,  to  allow  it  within  eighteen 
months,  which  is  conferred  upon  the  probate 
courts  of  the  state;  and  we  are,  further- 
more, of  the  opinion  that  the  right  of  a  non- 
resident creditor  to  sue  for  the  establish- 
ment of  his  demand  in  the  Federal  court 
cannot  be  made  to  depend  on  the  length  of 
time  that  the  probate  court  happens  to  allow 
for  making  a  final  settlement.  If  the  Fed- 
eral court  gives  effect  to  laws  limiting  the 
period  for  establishing  claims  in  the  pro- 
bate courts  of  the  state,  which  differ  essen- 
tially from  the  general  statute  of  limita- 
tions, it  should  only  be  required  to  apply  the 
absolute  bar  arising  from  lapse  oi  time 
which  the  legislature  has  erected.  There  is 
much  reason,  perhaps,  for  saying  that  citi- 
zens of  other  states  ought  not  to  be  allowed 
to  maintain  an  action  in  the  Federal  court 
against  a  local  administrator  or  executor 
after  the  expiration  of  a  period  when  by  the 
express  command  of  the  legislature  no  such 
action  can  be  maintained  in  the  local  courts, 
provided  the  period  fixed  by  the  legislature 
[233]is  reasonable;  but  *the  right  of  a  nonresi- 
dent creditor  to  bring  his  action  in  the  na- 
tional courts  ought  not  to  be  conditioned  or 
made  to  depend  upon  the  time  that  a  local 
court  chances  to  approve  a  final  settlement 
when  the  time  of  such  approval  rests  in  its 
discretion  and  is  largely  a  matter  of  conveni- 
ence. For  these  reasons  we  conclude  that 
the  case  in  hand — the  same  having  been 
brought  within  less  than  eighteen  months 
after  the  order  fixing  the  period  for  the  al- 
lowance of  claims  was  made — was  lawfully 
entertained  by  the  trial  court. 

"Another  claim  which  is  interposed  by  the 
administrator  as  a  defense  to  this  action  is 
that  the  approval  of  its  final  account  and 
the  order  of  distribution  made  thereon  by 
the  probate  court  on  April  27,  1896,  closed 
the  administration,  and  operated  without 
more  as  a  discharge  of  the  administrator,  bo 
that  there  was  in  point  of  fact  no  adminis- 
trator when  the  suit  at  bar  was  instituted. 
This  view  evidently  was  not  entertained  by 
the  probate  court  by  which  the  administra- 
tor was  appointed,  since  the  record  discloses 
that  that  court,  as  late  as  November  21, 
1896,  entertained  a  petition  on  the  part  of 
the  administrator,  and  at  its  instance  made 
an  order,  founded  thereon,  by  which  the  de- 
cree of  April  27,  1896,  was  amended  and  cor- 
rected in  important  respects.  It  is  manifest 
that  the  probate  court  acted  upon  the  theory 
that  it  had  not  lost  jurisdiction  over  the  ad- 
ministrator, that  it  was  still  subject  to  its 
orders  as  to  all  matters  pertaining  to  the 
estate,  and  would  remain  so  until  it  had 
fully  executed  its  decree  and  was  formall}* 
discharged  as  administrator  by  an  order 
made  to  that  effect.  And  this  assumption 
on  which  the  probate  court  appears  to  have 
acted,  in  our  opinion  was  entirely  correct. 
The  order  of  distribution  that  was  made  on 
April  27,  1806,  required  certain  acts  to  bo 
done  and  performed  by  the  trust  company  in 
its  capacity  as  administrator,  and  until  they 
had  been  done  and  performed  and  the  court 
had  approved  of  the  administrator's  acts  in 
that  behalf,  it  was  clearly  subject  to  the  or- 
ders of  the  probate  court,  and  its  functions 
187  JS.  8. 


I  as  administrator  had  not  ceased.  The  view 
contended  for  by  the  administrator  is  en- 
tirely untenable,  since  it  would  deny  to  the 
probate  courts  of  the  state  the  right  to  en- 
force such  orders  relative  to  the  distribution 
of  estates  as  they  may  see  fit  to  *make,  leav-[234 
ing  administrators,  when  final  settlements 
are  approved,  in  full  possession  of  all  the 
property  then  in  their  hands,  and  at  liberty 
to  dearwith  it  as  they  please,  until  they  are 
called  to  account  by  some  other  tribunal 
than  that  from  which  they  originally  derived 
their  authority.  We  are  satisfied,  therefore, 
that  under  the  laws  of  the  state  of  Minne- 
sota the  approval  of  a  final  settlement  and 
an  order  of  distribution  made  thereon  does 
not  operate  forthwith  to  discharge  the  ad- 
ministrator, but  that  its  effect  is  to  give  the 
distributees  a  right  to  the  possession  of  the 
property  that  has  been  assigned  to  them  and 
a  right  to  invoke  the  power  of  the  probate 
court  as  against  the  administrator  to  compel 
obedience  to  its  orders." 

The  validity  of  this  reasoning  depends,  ol 
course,  upon  the  correctness  of  the  construc- 
tion put  by  the  learned  court  on  the  state 
statutes;  and,  as  we  have  seen,  in  the  cases 
cited,  the  supreme  court  of  the  state  has 
placed  an  altogether  different  meaning  on 
those  statutes.  They  hold  that  the  Probate 
Code  of  the  state  makes  no  provision  for  the 
formal  discharge  of  an  administrator,  but 
the  necessary  legal  effect  of  an  order  of  the 
probate  court,  allowing  the  final  account  of 
the  administrator  and  its  final  decree  of  dis- 
tribution, assigning  the  whole  of  the  estate 
to  the  heirs  and  distributees,  is  to  remove 
the  estate  of  the  deceased  from  the  jurisdic- 
tion of  the  court,  and  to  render  the  office  of 
administrator,  which  depends  upon  such  ju- 
risdiction, fundus  officio;  and  that,  after 
the  estate  has  been  so  settled  and  assigned, 
and  while  the  final  decree  of  distribution  re- 
mains unreversed  and  unmodified,  the  pro- 
bate court  has  no  jurisdiction  to  entertain  a 
petition  to  issue  a  citation  to  the  adminis- 
trator requiring  him  to  further  account  for 
the  property  belonging  to  the  estate,  which 
is  in  his  possession,  or  came  into  his  pos- 
session. 

Adopting,  then,  the  construction  put  upon 
the  administration  laws  of  Minnesota  by  the 
supreme  court  of  the  state,  we  have  only  to 
consider  the  force  of  certain  other  sugges- 
tions of  the  court  below,  which  are,  in  some 
measure,  independent  of  those  already  con- 
sidered. 

It  is  argued,  in  the  opinion  of  the  circuit 
court  of  appeals,  that,  because  §  4523  confers 
upon  the  probate  court  the  *power  to  deter- [23C 
mine  when  the  final  settlement  of  an  estate 
shall  be  made,  and  to  allow  as  much  as  one 
year  and  six  months  for  that  purpose,  the 
Federal  court  must  be  conceded  the  same 
power  as  respects  the  claim  of  a  nonresident 
creditor,  to  allow  it  with  the  eighteen  months, 
which  is  conferred  upon  the  probate  courts 
of  the  state.  This  suggestion  is  manifestly 
based  on  a  misconception  of  the  language 
and  legal  purport  of  §  4523.  That  language 
is  as  follows:  "The  probate  court  at  the 
time  of  granting  letters  testamentary  or  of 
administration  shall  make  an  order  mIIow- 
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ing  to  the  executor  or  administrator  a  rea- 
sonable time,  not  exceeding  one  year  and  six 
months,  for  the  settlement  of  the  estate." 

So  that,  expressly  the  time  for  the  settle- 
ment of  the  estate  must  be  fixed  by  the  pro- 
bate court  at  the  time  when  the  letters  of 
administration  are  granted,  and  it  is  pro- 
Tided,  by  the  following  section,  that  "the 
probate  court  may,  upon  good  cause  shown 
b^  the  executor  or  administrator,  extend  the 
time  for  the  settlement  of  the  estate  not  ex- 
ceeding one  year  at  a  time,  unless,  in  the 
judgment  of  the  court,  a  longer  time  be  nec- 
essary."     [$  4524.] 

These  sections  have  nothing  to  do  with  the 
limitation  prescribed  for  the  pn>of  of  pre- 
sentation of  the  claims  of  creditors,  which 
is  found  in  §  4609.  Moreover,  in  the  pres- 
ent case,  the  court  havine  fixed  the  period  of 
six  months  within  which  the  estate  should 
be  settled,  the  administrator,  accordingly, 
having  no  good  cause  to  show  to  the  con- 
trary, filed  his  final  account  of  the  settle- 
ment of  the  estate  within  the  time  so  lim- 
ited, and  the  account  was  allowed  and  the 
final  decree  of  distribution  made  before  the 
institution  of  the  present  suit. 

Section  4509  provides  that,  at  the  time  of 
the  granting  letters  testamentary  or  of  ad- 
ministration, the  court  shall  make  an  order 
limiting  the  time  in  which  creditors  may 
present  claims  against  the  deceased  for  ex- 
amination and  allowance,  which  shall  not 
be  less  than  six  months  nor  more  than  one 
year  from  the  date  of  such  order,  and  that 
no  claim  or  demand  shall  be  received  after 
the  expiration  of  the  time  so  limited,  unless, 
for  good  cause  shown,  the  court  may,  in  its 
discretion,  receive,  hear,  and  allow  such 
claim  upon  notice  to  the  executor  or  admin- 
istrator. 
[286]  *But  it  should  be  observed  that  such  power 
to  extend  the  time  limit  must  be  exercised, 
on  good  cause  shown,  "before  final  settle- 
ment," and,  in  the  pr^ent  case,  no  such 
good  cause  was  shown,  either  to  the  probate 
court  or  to  Uie  circuit  court  of  the  United 
States,  before  final  settlement.  It  is  evi- 
dent that  the  discretion  to  extend  the  time 
for  proof  of  claims  was  to  be  appealed  to  for 
some  good  reason,  that  is,  reason  showing 
why  ^e  claim  was  not  made  or  the  suit 
brought  before  the  expiration  of  the  time 
fixed  in  the  original  oraer. 

The  circuit  court  of  appeals  admits  that 
"there  is  much  reason,  perhaps,  for  saying 
that  citizens  of  other  states  ought  not  to  be 
allowed  to  maintain  an  action  in  the  Fed- 
eral court  against  a  local  administrator  or 
executor  after  the  expiration  of  a  period 
when,  by  the  express  command  of  the  legis- 
lature, no  such  action  can  be  maintained  in 
the  local  courts,  provided  the  period  fixed 
bv  the  legislature  is  reasonable,  but  the 
right  of  a  nonresident  creditor  to  bring  his 
action  in  the  national  courts  ought  not  to 
be  conditioned  or  made  to  depend  upon  the 
time  that  a  local  court  chances  to  approve 
a  final  settlement  when  the  time  of  sucn  ap- 
proval rests  in  its  discretion,  and  is  largely 
a  matter  of  convenience."  But  the  legisla- 
tion of  Minnesota  does  not  make  the  limit 
within  which  claims  must  be  made  against 


the  estates  of  decedents  to  depend  on  the  ex- 
ercise of  discretionary  power  by  the  courts. 
It  does  provide  that  the  probate  court  shall 
fix  a  time  within  which  claims  must  be  pre- 
sented^ to  wit,  not  less  than  six  nor  more 
than  eighteen  months.  Between  those  limits 
of  six  and  eighteen  months  the  probate  court 
may  have  power  of  discretionary  action  on 
good  cause  shown.  But  having  once  exer- 
cised that  power,  as  in  the  present  case,  by 
fixiiig  the  term  of  probation  at  six  months, 
any  extension  of  tkat  term  could  only  be 
had,  upon  good  cause  shown,  "before  final 
settlement." 

We  are  not  called  upon  by  the  facts  of  the 
present  case  to  determine  whether  a  Federal 
court  might  or  might  not,  on  sood  cause 
shown,  extend  the  time  in  which  a  claim 
might  be  asserted  against  a  decedent's  es- 
tate beyond  the  term  previously  fixed  by  the 
probate  court.  But  it  is  sufficient  to  say 
that,  in  the  present  case,  no  application  was 
made  to  the  Federal  court  to  exercise  such 
a  power,  either  before  or  after  the  limitation 
prescribed  *under  the  state  statute  had  ex- [231 
pired.  All  that  was  before  the  circuit  court 
of  the  United  States  was  an  action  at  law 
upon  a  cause  of  action  against  a  decedent's 
estate,  which,  under  the  laws  of  the  state  of 
Minnesota,  could  not  be  maintained  in  the 
courts  of  that  states  because  barred  by  the 
operation  of  the  laws  of  the  state  regulating 
the  administration  of  the  estates  of  deceased 
persons.  Moreover,  it  is  obvious,  and  it  has 
always  been  held,  that  the  circuit  court  can- 
not, in  the  trial  of  an  action  at  law,  exer- 
cise the  power  of  a  court  of  equity.  An  ap- 
plication to  the  Federal  court  to  decree  an 
extension  of  time  bcvond  the  period  previ- 
ously prescribed  by  the  probate  court  would 
have  to  be  made  by  a  bill  in  equity,  show- 
ing good  cause.  Bcott  v.  ArmBiTong^  146  U. 
S.  499,  36  L.  ed.  1059,  13  Sup.  Ct.  Rep.  148. 

Following  our  previous  and  repeated  de- 
cisions, that  the  courts  of  the  United  States, 
when  exercising  jurisdiction  over  executors 
and  administrators  of  the  estates  of  de- 
cedents within  a  state,  are  administering  the 
laws  of  that  state,  and  are  bound  by  the 
same  rules  which  govern  the  local  tribunals, 
we  conclude,  in  the  present  case,  that — 

The  judgment  of  the  Circuit  Court  of  Ap- 
peals must  he  reversed;  the  judgment  of  the 
Circuit  Court  is  also  reversed,  and  the  cause 
is  remanded  to  that  court,  with  directions 
to  enter  judgment  in  conformity  with  the 
opinion  of  this  court. 


SECURITY  TRUST  COMPANY,  as  Admin- 
istrator of  the  Estate  of  Sumner  W.  Mat- 
teson,  Deceased,  Petitioner, 

V. 

WILLIAM   H.  DENT,   as  Receiver  of   the 
First  National  Bank  of  Decorah. 

(Bee  B.  C.  Reporter's  ed.  287-239.) 

Certiorari  to  circuit  court  of  appeals — when 
v?rit  of  error  improper, 

\  writ  of  certiorari  to  the  circuit  court  of  ap- 
peals may  be  allowed  by  the  Supreme  Court 
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of  the  Uutted  States  under  the  Judiciary  act 
of  March  3,  1891,  where  the  cause  haa  been 
Improperly  brought  up  by  writ  of  error ;  and 
In  such  case  the  copy  of  the  record  filed  un- 
der the  writ  of  error  may  be  directed  to  be 
taken  and  deemed  a  aufflclent  return  to  the 
certiorari. 

[No.  42.] 

Argued  April  21,  22,  1902,    Decided  Decern- 

her  1,  1902, 

ON  WRIT  of  Certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for  the 
Eighth  Circuit  to  review  a  judgment  which 
afiirmed  a  judgment  of  the  Circuit  Court  of 
the  United  States  for  the  District  of  Min- 
nesota in  favor  of  plaintiff  in  a  suit  against 
an  administrator  upon  a  claim  against  dece- 
dent's estate.     Reversed  and  remanded. 

See  same  case  below,  43  C.  C.  A.  594,  104 
Fed.  380. 

The  facts  are  stated  in  the  opinion. 

Mr.  Edmund  S.  Durment  argued  the 
cause,  and,  with  Mr.  Albert  R,  Moore,  filed 
a  brief  for  petitioner. 

Mr.  Edward  C.  Stringer  argued  the 
eause,  and,  with  Mr,  McNeil  V,  Seymour, 
filed  a  brief  for  defendant  in  error. 

For  contentions  of  counsel  see  their  briefs 
as  reported  in  Security  Trust  Co.  v.  BUick 
River  Nat.  Bank,  ante,  p.  147. 

[238]  *Mr.  Justice  Shiraa  stated  the  facts  and 
delivered  the  opinion  of  the  court: 

This  was  an  action  brought  in  January, 
1897,  in  the    circuit    court    of    the    United 
States  for  the  district  of  Minnesota,  by  Wil- 
liam H.  Dent,  as  receiver  ef  the  First  Na- 
tional Bank  of  Dccorah,  Iowa,  against  the 
Security  Trust  Company  of  St.  Paul,  Minne- 
sota, as  administrator  of  the  estate  of  Sum- 
ner W.  Matteson,  deceased,  to  recover  the 
sum  of  $13,535.06,  being  the  amount  of  prin- 
eipal    and    interest    of    certain  promissory 
notes  made  by  said  Matteson  in  his  lifetime, 
and  which  were  the  property  of  the  said  na- 
tional bank.     The  execution  and  ownership 
of  the  notes  were  not  denied,  nor  that  the 
Security  Trust  Company  had  been,  on  Sep- 
tember 3,  1895,  duly  appointed  by  the  pro- 
bate court  of   Ramsey   county,   Minnesota, 
administrator  of  the  estate  of  said  Matteson. 
The  defendant,  however,  alleged  in  its  an- 
swer that  the  action  was  not  brought  until 
after  the  expiration  of  the  time  limited  by 
the  order  of  the  probate  court  for  the  filing, 
examination,     and     allowance     of      claims 
against  Matteson's  estate,  nor    until    after 
the  examination  and  allowance  of  the  ad- 
ministrator's final  account,  whereby,  under 
the  laws  of  the  state  of  Minnesota,  the  offi- 
cial existence  of  the  defendant  company  as 
administrator  had  ceased,  and  that,  there- 
fore, no  action  could  be  maintained  against 
it;  and  also  that  the  right  to  a  judgment  on 
the  notes  in  suit  was,  by  the  laws  of  Minne- 
lota,  forever  barred,    notwithstanding   they 
were  owned  by  a  nonresident  of  the  state, 
•nd  that  recovery  was  sought  in  a  Federal 

l^^]  *The  plaintiff  obtained  a  judgment  in  the 
drcuit  court,  and  that  judgment  was  af- 
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finned  by  the  circuit  court  of  appeals  for  the 
eighth  circuit.  The  case  is  reported  in  43 
C.  C.  A.  594,  104  Fed.  380.  The  cause  was 
then  brought  here  by  a  writ  of  error.  We 
think  the  proper  course  was  to  have  asked 
for  a  writ  of  certiorari  to  bring  the  final 
judgment  of  the  circuit  court  of  appeals  here 
for  review.  However,  under  the  powers  pos- 
sessed by  us  under  the  judiciary  act  of 
March  3,  1891,  we  now  allow  a  writ  of  cer- 
tiorari, and  direct  that  the  copy  of  the  rec- 
ord heretofore  filed  under  the  writ  of  error 
shall  be  taken  and  deemed  as  a  sufficient  re- 
turn to  the  certiorari 

The  questions  presented  are  similar  to 
those  just  decided  in  the  case  of  Security 
Trust  Co.  V.  Black  River  Nat,  Bank,  187  U. 
S.  211,  ante,  147,  23  Sup.  Ct.  Rep.  52,  tried 
in  the  same  court,  and  where  the  parties 
were  represented  by  the  same  counsel  which 
appear  m  this  one. 

Accordingly,  for  the  reasons  given  in  the 
opinion  in  that  case,  the  judgment  of  the 
Circuit  Court  of  Appeals  is  reversed;  the 
judgment  of  the  Circuit  Court  is  likeunse  re- 
versed, and  the  cause  is  remanded  to  that 
court,  with  directions  to  enter  judgment  in 
accordance  with  the  opinion  of  this  court. 


HENRY  B.  F.  MACFARLAND,  John  W. 
Ross,  and  John  Biddle,  Commissioners  of 
the  District  of  Columbia,  Appts,, 

V. 

JESSE  BROWN  and   Rosa  Wallach. 

(See  8.  C.  Reporter's  ed.  239-246.) 

Appeal — final  judgment. 

A  decree  of  the  court  of  appeals  of  the  Dis- 
trict of  Columbia,  which  reversed  an  order 
of  the  supreme  court  of  that  District  in  con- 
demnation proceedinga,  and  remanded  the 
cause  to  that  court,  "that  proceedings  may 
be  taken  and  a  Jury  of  twelve  ordered  as  di- 
rected by  the  statute/'  la  not  a  final  decree 
for  the  purpose  of  an  appeal  to  the  Supreme 
Court  of  the  United  States. 

[No.  331.] 

Argiied    November    5,    1902.    Decided    De- 
cember 1,  1902, 

APPEAL  from  the  Court  of  Appeals  of 
the  District  of  Columbia  to  review  a 
decree  which  reversed  an  order  of  the  Su- 
preme Court  of  the  District  and  remanded 
the  cause  for  further  proceedings.  Dis- 
missed, 

See  same  case  below,  30  Wash.  L.  Rep. 
235. 

Statement  by  Mr.  Justice  Shirast 
*Under  the  act  of  Congress  entitled  "An[840] 
Act  for  the  Extension  of  Pennsylvania  Ave- 
nue   Southeast,    and    for    Other  Purposes," 
approved   March   3,    1800    (30   SUt.   at  L. 

NoTi. — As  to  what  judgments  or  decrees  are 
fltial  for  purposes  of  revieio— eee  notes  to 
Rrush  Electric  Co.  v.  Electric  Improv.  Co.  2 
C.  C.  A.  370 ;  Central  Trust  Co.  v.  Madden,  17 
C.  C.  A.  238 ;  Prescott  ft  A.  C.  R.  Co.  v.  Atchi- 
son. T.  ft  3.  F.  R.  Co.  28  C.  C.  A.  482;  and 
Gibbons  v.  Ogden,  5  L.  ed.  U.  S.  802. 
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1381,  chap.  461),  the  commissioners  of  the 
District  of  Columbia  were  by  the  terms  of 
I  5  of  said  act  "authorized  and  directed  to 
institute  by  a  petition  in  the  supreme  court 
of  the  District  of  Columbia,  sitting  as  a 
district  court,  a  proceeding  to  condemn  the 
land  necessary  for  the  ext^Mion  and  widen- 
ing of  Sherman  avenue  from  Florida  ave- 
nue to  Whitney  avenue  with  the  uniform 
width  of  one  hundred  feet."  The  provisions 
of  eaid  i  5  are  as  follows: 

"Sec.  5.  That  within  ninety  days  after 
the  approval  of  this  act  the  commissioners 
of  the  District  of  Columbia  be,  and  they  are 
hereby,  authorized  and  directed  to  insUtute 
by  a  petition  in  the  supreme  court  of  the 
District  of  Columbia,  sitting  as  a  district 
court,  a  proceeding  to  condenm  the  land 
necessary  for  the  e^dension  and  widening  of 
Sherman  avenue  from  Florida  avenue  to 
Whitney  avenue  with  the  uniform  width  of 
one  hundred  feet. 

"That  of  the  amount  foimd  due  and 
awarded  for  damages  for  and  in  respect  of 
the  land  condenmed  under  this  act  for  the 
extension  and  widening  of  said  Sherman 
avenue  not  less  than  one  half  thereof  shall 
be  assessed  by  said  jury  in  said  proceedings 
against  those  pieces  or  parcels  of  gpround 
abutting  on  both  sides  of  Sherman  avenue, 
and  the  extension  thereof  as  herein  pro- 
vided, to  a  distance  of  three  hundred  feet 
from  the  building  lines,  on  the  east  and 
west  sides  of  Sherman  avenue  as  widened 
and  extended:  Provided,  That  no  assess- 
ment shall  be  made  against  those  pieces  or 
parcels  of  ground  out  of  which  land  has  al- 
ready been  dedicated  to  the  District  of  Co- 
lumbia for  the  purpose  of  widenins  Sher- 
man avenue  as  herein  provided  for.'*^ 

Under  the  authority  thereby  conferred  a 
petition  was  filed  by  the  commissioners  of 
the  District  of  Columbia  in  the  supreme 
[241]court  *of  the  District  of  Columbia,  sitting 
as  a  district  court,  upon  the  31st  day  of 
Iday,  1899,  being  No.  555  on  the  district 
court  docket,  prayiiur  that  the  court  direct 
the  marshal  of  the  District  of  Columbia  to 
summon  a  jury  of  seven  judicious,  disin- 
terested men,  not  related  to  any  party  in- 
terested, to  be  and  appear  on  the  premises 
on  a  day  specified,  to  assess  the  damages,  if 
any,  which  each  owner  of  land  throueh 
which  Sherman  avenue  is  proposed  to  be 
extended  and  widened,  as  aforesaid,  may 
sustain  by  reason  thereof,  and  that  such 
other  and  further  orders  might  be  made 
and  proceedings  had  as  were  contemplated 
by  said  act  of  Congress  and  by  chapter  11 
of  the  Bevised  Statutes  of  the  United 
States  relating  to  the  District  of  Columbia, 
to  the  end  Uiat  a  permanent  right  of  way 
for  the  public  over  the  said  lands  mi^ht  be 
obtained  and  secured  for  the  aforesaid  ex- 
tension and  widening  of  Sherman  avenue. 
[D.  C.  Rev.  Stat  p.  29.] 

Upon  this  petition  the  said  court  on  the 
16th  day  of  September,  1899,  passed  an  or- 
der reauiring  interested  parties  to  appear 
in  saia  court  on  or  before  the  2d  day  of 
October,  1899,  and  show  cause  why  the 
prayer    of    said    petition    should    not    be 

f  ranted,  and  why  the  proceedings  directed 


in  said  act  of  Congress  should  not  be  taken. 
Pursuant  to  such  order,  the  Jury  was  sum- 
moned and  impaneled  by  the  marshal,  and 
upon  the  7th  day  of'Februarr,  1900,  were 
sworn  axicording  to  law,  and  thereafter  the 
said  jury  proceed  according  to  the  provi- 
sions of  chapter  11  of  the  Revised  Statutes 
of  the  United  States  reLeuting  to  the  District 
of  Columbia,  and  having  been  upon  the 
premises,  in  accordance  with  said  statute, 
on  the  1st  day  of  May,  A.  D.  1900,  made  out 
their  written  verdict,  which  was  signed  by 
a  majority  of  the  said  jurors.  l^)on  the 
9th  day  of  May,  1900,  the  same  was  filed  in 
the  said  court  under  the  act  of  March  8, 
1899. 

Thereafter,  on  the  Sd  day  of  July,  1901, 
the  trial  court  passed  an  order  nisi  confirm- 
ing said  verdict,  and  requiring  all  parties 
to  appear  and  show  cause  on  or  before  July 
22  why  such  verdict  should  not  be  finally 
confirmed  by  the  court.  Upon  July  22, 
1901,  the  appellees,  in  response  to  said  or- 
der, filed  their  exceptions  to  said  verdict. 

The  court,  having  heard  arguments  upon 
the  said  exceptions,   *on  October  2,   1901, [S48] 
passed  an  order  overruling  the  said  excep- 
tions and  finally  ratifying  and  confirming 
in  all  respects  the  said  verdict. 

Thereupon  the  appellees  appealed  the 
case  to  the  court  of  appeals.  The  court  of 
appeals  reversed  the  trial  court,  from  which 
decision  the  commissioners  of  the  District 
of  Columbia  have  appealed  to  this  court. 

Mesitr/i.  Andrew  B.  Dnvall  and  Artlmr 
H.  O'Connor  argued  the  cause,  and,  with 
Mr.  Edtcard  H,  Thomas,  filed  a  brief  for  ap- 
pellants. 

The  court  declined  to  hear  Mr.  Sannol 
Maddoz  for  appellees. 

Mr.  Justice  Shiras  delivered  the  opinion 
of  the  court: 

Whether  those  provisions  of  §  263  of  the 
Revised  Statutes  of  the  District  of  Colum- 
bia which  provide  for  a  second  jury  are  ap- 
plicable to  this  proceeding  under  the  act 
of  March  3,  1899;  whether,  if  entitled  to  a 
second  jury,  the  appellees  waived  such  right 
by  filing,  m  the  supreme  court  of  the  cus- 
trict,  exceptions  to  the  verdict  and  award 
of  the  first  jury,  and  by  appealing  from  the 
order  of  that  court,  overruling  their  ex- 
ceptions and  affirming  said  verdict  and 
award,  to  the  court  of  appeals  of  the  Dis- 
trict; and  whether  it  was  the  duty  of  the 
commissioners,  and  not  the  duty  of  the  par- 
ties claiming  to  have  been  dissatisfied  with 
the  verdict,  to  demand  a  second  jury,  if  a 
right  to  such  jury  exists, — are  important 
questions,  and  we  can  well  understand  why 
Uioee  who  are  intrusted  with  the  adminis- 
tration of  the  law  are  anxious  to  have  them 
speedily  and  finally  determined. 

But  we  are  of  opinion  that  the  case  is  not 
before  us  in  a  condition  to  make  it  our 
duty  to  deal  with  those  questions.  The  de- 
cree of  the  court  of  appeals,  reversing  the 
order  of  the  supreme  court,  and  remanding 
the  cause  to  that  court,  "that  proceedings 
may  be  taken  and  a  jury  of  twelve  ordered 
as  directed  by  the  statute,"  is  not  a  final 
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decree  from  which  an  appeal  will  lie  to  this 
court. 

t]  *It  is  contended  b7  the  learned  counsel  of 
the  appellants  that  the  case  is  within  the 
rulings  of  this  court  in  Phillipd  v.  Negley, 
117  U.  S.  6G5,  29  L.  ed.  1013,  6  Su]^.  Ct. 
Hep.  201.  and  in  Humphries  v.  Distrtct  of 
CoUmbid,  174  U.  S.  190,  43  L.  ed.  944,  10 1 
Sup.  Ct.  Rep.  637.  It  is  true  that  in  the 
first  of  those  cases  this  court  entertained  a 
writ  of  error  to  the  supreme  court  of  the 
District,  and  reversed  its  judp^ment.  But, 
in  disposing  of  the  question  raised,  whether 
the  judgment  of  the  court  below  was  or  was 
not  a  nnal  judgment,  this  court  said: 

"Interpreting  the  jud^ent  of  the  gen- 
eral term  by  the  opinion  of  the  learned 
judge  who  spoke  for  the  court,  we  must  in- 
fer that  it  was  intended  to  dismiss  the  ap- 
peal for  want  of  jurisdiction  to  entertain 
it,  on  the  ground  that  the  order  of  the  spe- 
cial term,  vacating  its  own  judgment,  ren- 
dered at  ft  previous  term,  was  not  only 
within  the  power  of  that  court,  but  was  so 
purely  discretionary  that  it  was  not  re- 
viewable in  an  appellate  court.  The  same 
consideration  is  urged  upon  us  as  a  ground 
for  dismissing  the  present  writ  of  error  for 
want  of  jurisdiction  in  this  court,  it  being 
alleged  that  the  order  of  the  supreme  court 
of  the  District  at  special  term  is  not  only 
uithin  the  discretion  of  that  court,  but  that, 
as  it  merely  vacates  a  judgment  for  the  pur- 
pose of  a  new  trial  upon  the  merits  of  the 
ori^nal  action,  it  is  not  a  final  judgment, 
and  therefore  not  reviewable  on  writ  of  er- 
ror. If,  properly  considered,  tlie  order  in 
question  was  an  order  in  the  cause,  which 
the  court  had  power  to  make  at  the  term 
when  it  was  made,  the  consei^uence  may  be 
admitted,. that  no  appellate  tribunal  has  ju- 
risdiction to  question  its  propriety;  for,  if 
it  had  the  power  to  make  it,  and  it  was  a 
power  limited  only  by  the  discretion  of  the 
court  making  it,  as  in  other  cases  of  orders 
setting  aside  judgments  at  the  same  term 
at  which  tliey  were  rendered,  and  granting 
new  trials,  there  would  be  nothing  left  for 
the  jurisdiction  of  an  appellate  court  to  act 
upon.  Tlie  vacatinff  of  a  judgment  and 
grantinff  a  new  trial,  in  the  exercise  of.  an 
acknowledged  jurisdiction,  leaves  no  judg- 
ment in  force  to  be  reviewed.  If,  on  the 
other  hand,  the  order  was  made  without  ju- 
risdiction on  the  part  of  the  court  making 
it,  then  it  is  a  j>roceeding  which  must  be  the 
subject  of  review  by  an  appellate  court 
The  question  of  the  jurisdiction  of  this 
t44jcourt  to  entertain  *the  present  writ  of  error, 
therefore,  necesHarily  involves  the  jurisdic- 
tion of  the  supreme  court  of  the  District, 
both  at  special  and  general  term,  and  the 
nature  and  effect  of  the  order  brought  into 
review,  so  that  the  question  of  our  jurisdic- 
tion is  necessarily  included  in. the  question 
of  the  validity  of  the  proceeding  itself. 
The  legal  proposition  involved  in  the  judg- 
ment complained  of,  and  necessary  to  main- 
tain it,  is  that  the  supreme  court  of  this 
District  at  special  term  has  the  same  dis- 
cretionary power  over  its  judgments  ren- 
dered at  a  previous  term  of  the  court,  with- 
out any  motion  or  other  proceeding  to  that 
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end  made  or  taken  at  that  term,  to  set 
them  aside  and  grant  new  trials  of  the  ac- 
tions in  which  they  were  rendered,  which  it 
has  over  judgments,  when  such  proceedings 
are  taken  during  the  term  at  which  they 
were  rendered;  and  that,  this  being  true, 
the  proceeding  and  order  of  the  court,  in 
the  exercise  of  this  jurisdiction  and  discre- 
tion, cannot  be  reviewed  on  appeal  or  writ 
of  error." 

The  court  proceeded  to  eonsider  the  ques- 
tion at  length,  and  having  determined  that 
the  supreme  court  of  the  District  had  no 
discretionary  power  to  set  aside  judgments 
obtained  at  a  previous  term,  where  no  pro- 
ceeding for  that  purpose  had  been  taken  at 
that  term,  held  that  the  court  had  acted 
without  jurisdiction,  and  that  its  judgment 
was  void  and  reviewable  on  error. 

The  distinction  between  that  case  and  the 
present  one  is,  therefore,  seen  in  the  faet 
that,  in  the  one,  the  supreme  court  of  the 
District  acted  without  jurisdiction,  and  in 
the  other  the  court  of  appeals  was  in  the 
regular  exercise  of  its  appellate  power  in 
reversing  the  judgment  of  the  suprema 
court  of  the  District  and  awarding  further 
proceedings.  Such  action  in  the  present 
case  may  have  been  erroneous,  but  if  so  we 
cannot  correct  it  until  brought  before  us  by 
an  appeal  from  a  final  judgment.  .  The  fur- 
ther proceedings  may  possibly  reach  such 
a  result  that  neither  party  will  desire  an 
appeal. 

In  Hvme  v.  Bowie,  148  U.  S.  245,  37  L. 
ed.  438,  13  Sup.  Ct.  Rep.  582,  where  Uiis 
court  dismissed  a  writ  of  error  to  the  su- 
preme court  of  the  District  of  Columbia 
upon  the  ground  that  the  judgment  brought 
here  by  the  writ  was  not  a  final  judgment, 
the  case  of  Phillipa  v.  Ncglev  *was  con8id-[245] 
ered,  and  the  distinction  between  a  judg- 
ment ordering  a  new  trial  when  the  court 
has  jurisdiction  to  make  such  an  order,  and 
a  judgment  where  such  jurisdiction  does 
not  exist,  was  pointed  out  by  the  chief  jus- 
tice, and  where  it  was  held  that,  in  the 
former  case,  where  jurisdiction  existed,  a 
judraient  setting  aside  the  judgment  of  the 
tritS  court,  and  awarding  a  new  trial,  la 
not  a  final  judgment  reviewable  on  error, 
and  in  the  latter  case,  where  jurisdiction 
had  ceased  to  exist,  by  reason  of  lapse  of 
time,  a  jud^ent  awarding  a  new  trial  is 
without  jurisdiction,  would  be  an  prder  in 
a  new  proceeding,  and,  in  that  view,  final 
and  reviewable. 

The  other  case  relied  on,  Humphriea  v. 
Diatrict  of  Columbia,  was  a  case  where,  in 
the  supreme  court  of  the  District,  a  verdict 
had  been  signed  by  all  twelve  of  the  jurors, 
but  one  of  them  was  disabled  by  illness 
from  being  present  in  court  when  the  verdict 
was  delivered.  Upon  this  verdict  a  judg- 
ment was  entered.  Proceedings  in  error 
were  taken,  but  were  dismissed  by  the  court 
of  appeals  on  account  of  a  failure  to  have 
the  bill  of  exceptions  prepared  in  time. 
Thereafter,  and  at  a  succeeding  term,  the 
defendant,  against  whom  judgment  had 
been  entered,  filed  a  motion  to  vacate  the 
judgment  on  the  ground  that  there  was  no 
valid  verdict,  which  motion  was  overruled. 
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On  appeal  to  the  court  of  appeals  this  deci- 
sion was  reversed  and  the  case  remanded, 
with  instructions  to  vacate  the  judgment, 
to  set  aside  the  verdict  and  award  a  new 
trial.  This  ruling  was  based  on  the  prop- 
osition that  the  verdict  was  an  absolute 
nullity,  and  therefore  the  judgment  resting 
upon  it  void,  and  one  which  could  be  set 
aside  at  any  subsequent  term.  This  view 
of  the  nature  of  the  verdict  was  not  ap- 
proved by  this  court,  which  held  that  the 
defect  or  irregularity  in  the  rendering  of 
the  verdict  was  mere  matter  of  error,  and 
not  one  which  affected   Uie  jurisdiction. 

In  the  present  case  no  attack  is  made  on 
the  jurisdiction  of  either  the  supreme  court 
of  the  District  or  of  Uie  court  of  appeals. 
That  the  decree  of  the  latter  court  was  not 
meant  to  be  final  is  shown  by  its  language, 
which  does  not  definitely  adjudge  the  whole 
subject-matter,  but  anticipates  further  ac- 
tion of  the  supreme  court.  The  litigation 
[246]  of  the  parties  on  the  ^merits  of  the  case  has 
not  been  terminated.  "The  rule  is  well 
settled  and  of  long  standing  that  a  judg- 
ment or  decree,  to  he  final,  within  the  mean- 
ing of  that  term,  as  used  in  the  acts  of 
Congress  giving  this  court  jurisdiction  on 
appeals  and  writs  of  error,  must  terminate 
the  litigation  between  the  parties  on  the 
merits  of  the  case,  so  that,  if  there  should 
be  an  affirmance  here,  the  court  below 
would  have  nothing  to  do  but  to  execute 
tV3  judgment  or  decree  it  had  already  ren- 
dered." Boaticick  v.  Brinkerhoff,  106  U.  S. 
3,  27  L.  ed.  73,  1  Sup.  Ct.  Rep.  15. 

We  do  not  overlook  the  fact  that  this 
statement  of  the  law  was  made  in  a  case 
where  the  appeal  was  taken  directly  from 
the  decree  »f  the  trial  court;  but  we  think 
the  principle  on  which  the  rule  rests  is  ap- 
plicable where  the  appeal  is  from  the  de- 
cree of  an  intermediate  appellate  court. 

We  are  unwilling  to  make  any  departure 
from  the  rule  that  demands  finality  m  a  de- 
cree to  render  it  subject  to  review  on  ap- 
peal. It  would  be  very  unfortunate  if 
mere  errors  in  the  administration  of  stat- 
utes, of  this  character,  not  going  to  their 
validity,  or  to  the  jurisdiction  of  the  courts 
below,  could  be  brought  here,  from  time  to 
time,  in  advance  of  a  final  disposition  of 
the  controversy. 

The  appeal  is  dismissed. 


HENRY  B.  P.  MACFARLAND,  John  W. 
Ross,  and  Johii  Biddle,  Commissioners  of 
the  District  of  Columbia,  Appts,, 

EUGENE  BYRNES  et  al. 

(See  S.  C.  Reporter's  ed.  246-248.) 

Appeal — final  judgment. 

A  decree  of  the  court  of  appeals  of  the  Dlt- 

NoTK. — A9  to  ichat  fudgmentt  or  decrees  are 
flnaf  for  purposes  of  review — see  notes  to 
Brush  Electric  Co.  ▼.  Electric  Improv.  Co.  2 
C.  C.  A.  879;  Central  Trust  Co.  v.  Madden,  17 
C.  C.  A.  238 ;  Prescott  ft  A.  C.  R.  Co.  v.  Atchi- 
son, T.  ft  8.  P.  R.  Co.  28  C.  C.  A.  482;  and 
Oibhone  v.  Ogden,  6  L.  ed.  U.  8.  802. 


trlct  of  Columbia,  which  reverses  so  much 
of  an  order  of  the  supreme  court  of  that 
District  as  is  appealed  from,  and  remands 
the  cause  to  that  court,  with  directions  to 
vacate  that  portion  of  the  order,  and  for 
such  further  proceedings  In  the  cause  ao- 
cordins  to  law  as  may  be  right  and  Just,  la 
not  final  so  as  to  be  within  the  appellate 
jurisdiction  of  the  Supreme  Court  of  the 
United  States. 

[No.  332.] 

Argued   November    5,    1902.    Decided   De- 
cember 1,  1902. 

APPEAL  from  the  Court  of  Appeals  of 
the  District  of  Columbia  to  review  a 
decree  which  reversed  in  part  an  order  of 
the  Supreme  Court  of  the  District,  and  re- 
mandea  the  cause  for  further  proceedings. 
Dismissed. 

See  same  case  below,  30  Wash.  L.  Rep. 
237. 

The  facts  are  stated  in  the  opinion. 

Messrs,  Anilrew  B.  Dnvall  and  Arthur 
H.  O'Connor  argued  the  cause,  and,  with 
Mr.  Edward  H.  Thomas,  filed  a  brief  for  ap- 
pellants. 

The  court  declined  to  hear  Mr.  I«eo  Sim- 
mons for  appellees. 

*Mr.  Justice  Shlras  delivered  the  opinion [84 
of  the  court: 

This  is  an  appeal  from  a  decree  of  the 
court  of  appeals  of  the  DiRtrict  of  Colum- 
bia, reversmff  a  decree  of  the  supreme  court 
of  the  District;  and  there  is  a  motion  to 
dismiss  the  appeal  for  the  alleged  reason 
that  the  decree  appealed  from  was  not  final 
but  contemplated  further  proceedings  in 
the  supreme  court. 

The  following  paragraph  from  the  opin- 
ion of  the  court  of  appeals  sufficiently  dis- 
closes the  nature  of  its  decree: 

"There  is,  however,  a  third  considera- 
tion, which  we  cannot  ignore  in  the  dis|)osi- 
tion  of  this  case.  By  the  act  of  Congress 
of  June  6,  1900,  already  mentioned,  it  was 
provided  that,  if  for  any  reason  the  assess- 
ments for  benefits  should  be  declared  void, 
the  commissioners  should  make  application 
to  the  court  for  a  reassessment.  This  evi- 
dently has  no  reference  to  the  invalidity 
consequent  upon  judicial  decision  of  the 
unconstitutionality  of  the  act  of  Congress 
of  March  3,  1899,  for  there  could  then,  of 
course,  be  no  lawful  reassessment,  since  the 
foundation  for  the  whole  proceeding  would 
fail.  The  holding  of  this  court  that  the  act 
of  March  3,  1899,  was  unconstitutional  did 
not,  therefore,  avail  to  set  in  motion  the  in- 
strumentalities of  the  act  of  June  6,  1900, 
for  reassessment.  And  when  the  Supreme 
Court  of  the  United  States  held  the  act  of 
1899  to  be  a  constitutional  and  valid  exer- 
cise of  legislative  authority  all  reason  for 
reassessment  under  the  act  of  1900  van- 
ished. Nevertheless,  by  the  discordant 
tenor  of  judicial  decision  the  appellees 
were  induced  to  forego  a  right  which 
should  now  be  restored  to  them,  that  of 
summoning  a  second  jury  of  assessment  un- 
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der  chapter  11  of  the  Revised  Statutes  of  versed  a  decree  of  the  District  Court  for  the 

the  United  States  for  the  District  of  Co-  District  of  New  York  in  favor  of  the  libel- 

himbia,    under    which    these    proceedings  lant  in  an  action  to  recover  an  unpaid  bal- 

t48]were  instituted  and  *have  been  prosecuted,  ance  of  freight,  and   remanded  the  eause, 

if  thev  now  desire  to  avail  themselves  of  with   directions  to  dismiss  the  libel.    Re- 

that  right.    Tb^  may  prefer  to  forego  that  versed,  and  the  decree  of  the  Diltrict  Court 

right;   and  th^  may  prefer  no  longer  to  affirmed. 

contest  the  nropriety  and  Justice  of  the  as-  See  same  case  below«  47  C.  C.  A.  222,  108 

sessments.    if  thev  so  elect,  the  court  will,  Fed.  89. 
of  course,  enter  the  proper  order  or  decree 

in  the  cause.    If,  on  the  other  hand,  thev  Statement  by  Mr.  Justice  Shirmat 

elect  further  to  contest  the  matter  accord-  *ThiB  action  wsjb  beg^n  by  the  filinff,  on  [240] 

ing  to  law,  they  should  have  the  oppoiiu-  May   27,    1890,   of   a    libel   in   the   United 

nity  to  do  so.    This  court,  therefore,  should  States  district  court  for  the  eastern  district 

not  now  direct  any  final  order  or  decree  to  of  New  York,  by  Anton  Mencke,  the  master 

be  entered  by  the  court  below  in  the  prem-  of  the  British  ship  Benlarig,  against  a  ear- 

ises.  go  of  sugar  that  had  just  been  delivered 

'The  order  appealed  from,  and  only  so  from  the  vessel,  to  recover  an  unpaid  bal- 

far  as  appealed  from,  will  be  reversed ;  and  ance  of  freight  due  for  conveving  the  sugar 

the  cause  will  be  remanded  to  the  supreme  'rom  Java  to  New  York.    The  receivers  of 

court  of  the  District  of  Columbia,  with  di-  <*e  c^rgo,  the  claimants  in  the  acUon,  had 

reetions  to  vacate  such  part  of  said  order,  deduct^  from  the  freight  the  cost  of  Uffhtr 

and   for   auch   further   proceedings   in   the  enng  the  cargo  from  the  dock  where  it  had 

cause  according  to  law  as  may  be  right  and  been  dischaiged  to  the  claimants;  refineiy, 

iust."                                         "^          "»  which  was  above  the  Brooklyn  Bndge.    The 

It  thus  plainly  appears  that  the  decree  «^'P  ^?^..^J^  ""l^^^J^  ^l  ^^*  claimants  to 

.....^1^  #Jk«.  JLa  JTiui^A*  ««  #^*.^  «^»  ««  proceed  directly  to  the  refinery,  but  was  un- 

tppealed  from  was  neither  m  form  nor  in-  ^^^^  ^^  ^^  ^  j,^^^^^  ^^^  j^^j  jf^.  ^,  ^^^  ^^^ 

tontion  a  final  one.    Accordingly    and  for  ^^  ^  ^^^  ^,     ^^j^  not  pass  under  the 

the  reasons  given  in  the  case  of  Macfar-  b^dire 

\wnd  ▼.  Bi^,  187  U.  S.  289,  2«*?»  1«>,  23  The'district  court,  per  Judge  Thomas,  en- 

Sup.   Ct   Rep.    107,   recenUy  decided    and  tered  a  decree  in  fa^or  of  the  libellant  Jan- 

where   a    similar   (juestion   was  considered,  ^g    ^^^^     gg   y^j    298.    The  claim- 

^^r"^^"^  dismiss  must  be  sustained.  ^„J  appealed  to  the  United  SUtes  circuit 

The  appeal  ta  dtemxeeed.  ^^^^^  df  appeals  for  the  second  circuit,  and 

^^^^^  that  court  on  April  16,  1901,  reversed  the 

decree  of  the  district  court,  and  remanded 

ATJTOV  TtrPVPTTW   P^«M«^  **®  eA\x^  with  directions  to  dismiss  the  U- 

ANTON  MENCKE,  Petitioner,  ^^j     47  q  q  ^   222,  108  Fed.  89. 

^*  On  May  13,  1901,  a  writ  of  certiorari  was 

A  CARGO  OF  JAVA  SUGAR,  ex-ship  "Ben-  granted,  and  the  cause  was  brought  to  this 

larig;"  James  N.   Jarvie  et  al,  CUiitn-  court.     181  U.  S.  620,  46  L.  ed.   1031,  22 

Mto.  Sup.  Ct.  Rep.  940. 

(See  8.  C.  Reporter's  ed.  248-267.)  ^^   j   p^,^^  ^,U^  ^^^^  ^^^  ^^^ 

o\:^u^^^ ^..^«.^#.'r^   4^^^^   ^^^.-^1.^     and,  with  A(r.  Charles  R.  Hickow  and  Messrs, 

of  lighterage— safe  port.  tioner: 

The  cost  of  lightering  a  vessel's  cargo  to  the  So  far  as  the  conditions  and  exceptions  of 
discharging  berth  designated  by  the  asslgDs  ^^^  charter  are  pertinent  to  the  selection  of 
of  the  charterers  under  the  charter  iMirty,  the  place  of  discharge,  the  claimants,  sls  pur- 
which  the  vessel  was  prevented  by  an  over-  chasers  of  the  bills  of  lading  and  the  charter 
bead  bridge  from  reaching  without  cutting  party,  are  to  be  regarded  in  no  other  or  bet- 
off  or  removing  her  steel  masts,  cannot  be  ter  position  than  if  they  had  been  charter- 
deducted  from  the  freight,  where  the  char-  e„  originally,  instead  of  assignees  with  no- 
ter  party  required  the  vessel  to  discharge  ^'  e>  jf  o 
"always  afloat"  at  a  "safe  port."  or  "so  ^^^'  ^  .  ,  ^  „,  .  ,^- 
near  the  port  of  discharge  as  she  may  safely  Carver,  Carnage  by  Sea,  3d  ed.  p.  180; 
get,"  and  provided  that  the  anchorage  dl-  Pollard  v.  \  tnton,  106  U.  S.  7,  26  U  ed. 
rected  must,  be  the  most  conTenlent,  and  that  998;  The  Asphodel,  53  Fed.  835;  The  Chad- 
if  lighterage  was  necessary,  either  to  reach  irtcite,  29  Fed.  621. 

the  port  or  to  deliver  the  cargo,  the  expense  The  chai  terer  will  be  presumed  to  i:now 

thereof  was  chargeable  to  the  receivers  of  the  size  and  characteristics  of  the  vessel. 

the  goods,  regardless  of  any  local  port  cua  ^^^^^^  ^    ^^^^^    3   3,^^^^,    53^    p^ 

"*"•  Gas.  No.   1,281. 

[No.  90.]  The   words   "  in   a  customary   place   and 

manner  "  qualify  the  words,  *'  in  such  dock," 

iroiifd   iVoieniftcr   75,    1902.    Decided   De-  and  are  evidently  intended  to  apply  to  cases 

eember  1   190B.  where,  as  in    England   and  Hollnnd,  dock<9 

are  inclosed  by   tide  gates,   and   there  are 

ON    WRIT   of    Certiorari    to    the   United  many  berths  in  the  same  dock. 

States  Circuit  Court  of  Appeals  for  the  DalVOrso  v.  Mason,  3  Sc.  Sess.  Cas.  4th 

Second  Circuit  to  review  a  decree  whidi  re-  Series,  419;  Dahl  v.  Nelson,  L.  R.  6  App. 

187  U.  8.  i«a 


SUPBKICE  GOUBT  OW  THE  UNITED  STATSS. 


Oct.  Tkuf» 


38;  Pyman  Bros.  t.  Dreyfus  Bros. 
L.  R.  24  Q.  B.  Div.  152;  Carver,  Carriage 
by  Sea,  3d  ed.  $  624  b. 

A  vessel  is  not  bound  to  lighter  cargo  in 
order  to  get  to  the  port  or  place  of  ai»- 
diarge,  nor  to  enter  a  port  to  load  if  she 
would  be  compelled  to  lighter  cargo  in  order 
to  leave. 

The  Alhambra  (1881)  L.  R.  6  Prob.  Div. 
68;  Reynolds  v.  Tomlinson  [1896]  1  Q.  B. 
680;  Shield  v.  WiUcins,  5  Exch.  304;  The 
Nifa  [1892]  Prob.  411;  The  Oazelle,  128  U. 
8.  474,  32  L.  ed.  496,  9  Sup.  Ct  Rep.  139; 
Uayion  v.  Irtpin,  4  Asp.  Mar.  L.  Gas.  212. 

llie  terms  of  the  contract  require  thair 
tho  place  designated  for  her  discharge  must 
be  a  safe  one  for  her,  and  one  where  she 
may  discharge  always  afloat. 

Atkins  V.  Fibre  Disintegrating  Oo,  2  Ben. 
381,  Fed.  Gas.  Ko.  601. 

llie  Arbackle  dock  would  not  have  been 
leas  occesBible  if  there  had  been  a  bar  at  a 
considerable  distance  from  it,  causing  too 
ahallow  water  for  the  vessel. 

The  Gaeelle,  128  U.  S.  474,  32  L.  ed«  496, 
•  Sup.  Gt.  Rep.  139. 

Where,  by  a  charter  party,  a  ahip  is  to 
be  brought  to  a  particular  dodc,  or  as  near 
thereto  as  she  may  saiely  get,  and  she  is 
prevented  from  getting  to  her  primary  des- 
tination by  any  permanent  obstacle  other 
than  an  accident  of  navigation,  the  ship- 
owner is  entitled  to  damages  for  the  deten- 
tion by  reason  of  the  charterers'  refusal  to 
receive  the  cargo  at  the  alternative  place  of 
delivery,  although  the  obetacle  which  pre- 
wnted  her  from  getting  into  the  docks  (ins., 
their  crowded  sUite),  was  not  an  obstacle 
endangering  her  safety. 

Williams  v.  Theobald,  8  Sawy.  445,  15 
Ved.  465. 

An  obstruction  in  the  air,  which  bars  ao- 
eess  to  the  place  designated  for  the  dis- 
charge, quite  as  effectively  prevents  it  from 
being  safe  for  the  ship  as  if  the  obstruction 
were  a  sand  bar  or  any  other  obstacle  be- 
low the  water. 

Ooodbody  d  Co,  v.  Balfour,  W.  d  Co,  8 
Asp.  Mar.  L.  Gas.  603. 

The  expense  of  lighterage  was  one  that 
the  consignee  stipulated  to  pay. 

Carr  v.  Austin  d  N,  W,  R,  Co,  4  Woods, 
327,  14  Fed.  419;  The  Nifa  [1892]  Prob. 
411. 

In  face  of  explicit  provisions,  no  evidence 
of  a  custom  for  the  ship  to  pay  lighterage 
would  be  admissible. 

The  Nifa  [1892]  Prob.  411,  7  Asp.  Mar. 
L.  Gas.  324;  Ilolman  v.  Wade,  London 
Times,  May  11,  1877;  The  Nifa,  7  Asp.  Mar. 
L.  Gas.  325 ;  Hayton  v.  Iridn,  L.  R.  5  G.  P. 
Div.  130,  4  Asp.  Mar.  L.  Gas.  212;  Lishman 
T.  Christie,  6  Asp.  Mar.  L.  Gas.  186,  L.  R. 
19  Q.  B.  Div.  333;  Brenda  8,  8,  Co.  v.  Oreen 
[1900]  1  Q.  B.  518. 

Mr,  Wilhelmns  MyndemM  argued  the 
«Mise  and  filed  a  brief  for  respondent: 

A  person  failing  to  perform  an  impossible 
SQoditioo  precedent  is  not  entitled  to  sue 
vpon  a  contract,  although  he  may  sometimes 
b»  granted  a  quantum  meruit  in  an  action 
«f  ouasi-contnJct. 


Paradine  t.  Jane,  Aleyn,  27;  Jacobs  t. 
Credit  Lyofwais,  L.  R.  12  Q.  B.  Div.  689: 
Cutter  V.  PouieU,  6  T.  R.  320;  Hopper  t. 
Bumess,  L.  R.  1  G.  P.  Div.  137. 

By  the  words  "customary  plactf**  was 
meant  a  place  usual  for  vessels  of  like  size 
and  like  cargoes,  having  the  usual  attributes 
which  strangers  to  a  vessel  may  assume  she 
possesses,  or  are  charged  with  knowing  that 
she  possesses. 

Devato  v.  82S  Barrels  of  Plumbago,  20 
Fed.  510;  The  Port  Adelaide,  38  Fed.  763; 
The  Maseotte,  48  Fed.  119,  2  C.  C.  A.  400, 
1  U.  S.  App.  253,  51  Fed.  606;  The  Boston^ 
1  Low.  Dec  464,  Fed.  Gas.  No.  1,671. 

The  vender  of  an  article  sold  without  op- 
portunity of  inspection,  for  a  known  pur- 
pose, warrants  the  article  to  be  reasonably 
adapted  for  that  purpose. 

Jones  V.  Just,  L.  R.  3  ().  B.  196;  Dushoms 
V.  Benedict,  120  U.  8.  630,  30  L.  ed.  810, 
7  Sup.  Gt.  Rep.  696. 

If  a  shipowner  charters  his  vessel  for  a 
named  port  without  qualification  of  any 
kind,  he  warrants  that  her  cargo  shall  not 
be  prevented  from  reaching  that  port  by 
reason  of  the  character  or  construction  <n 
the  vessel;  for  his  undertaking  is  to  cany 
the  cargo  to  the  designated  destination  "  un- 
less prevented  by  the  dan^pers  of  the  seas  or 
other  unavoidable  casualties." 

Hunter  v.  Prinsep,  10  East,  378. 

Even  where  by  the  charter  he  reserves  tke 
alternative,  "or  so  near  thereto  as  the  ves- 
sel can  safely  get,"  he  is  not  excused  by  the 
draft  of  his  vessel,  or  by  any  other  circum- 
stance of  her  construction,  from  taking  the 
goods  to  within  ordinary  lighterage  distance 
of  the  destination,  i,  e.,  witiiin  the  ambit  of 
the  port. 

Schilizssi  v.  Derry,  4  El.  &  Bl.  873;  Met- 
calfe V.  Britannia  Iron  Works  Co,  L.  R.  2 
Q.  B.  Div.  423 ;  Dahl  v.  Nelmm,  L.  R.  6  App. 
Gas.  38. 

If  he  charters  his  vessel  for  a  particular 
country  without  naming  the  port,  the  char- 
acter of  his  vessel  will  not  excuse  him  from 
delivering  the  cargo  in  a  port  where  such 
cargoes  are  usually  and  generally  delivered. 

8mith  V.  Davenport,  34  Me.  520;  1  Par- 
sons, Shipping,  222. 

Nor  will  it  excuse  him  where  the  port  is 
named,  but  no  particular  district  therein  is 
excepted,  from  delivering  the  cargo  in  the 
district  where  such  cargoes  are  usually  and 
customarily  discharged. 

The  Port  Adelaide,  38  Fed.  763;  The  Mas- 
eotte, 48  Fed.  119,  2  G.  G.  A.  400,  1  U.  S. 
App.  253,  51  Fed.  606. 

The  shipowners  are  in  default  under  the 
literal  requirements  of  the  charter  party. 

Hopper  V.  Bumess,  L.  R.  1  G.  P.  Div.  187. 


*Mr.  Justice  SMima  delivered  the  opinion  [850] 
of  the  court: 

Concerning  the  facts  of  the  case  there  is 
no  controversy. 

The  ship  Benlaris  was  chartered  under  a 
charter  party  dated  London,  July  1,  1898, 
between  Watson  Brothers,  her  owners,  and 
Erdmann  &  Sielcken,  merchants  of  Batavia. 

The  vessel  duly  loeded  a  full  cargo  of 
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BUffar  at  Java,  and  then  proceeded  to  Bar- 
badoes.  There  she  received  orders  to  pro- 
ceed directly  to  New  York.  This  she  did, 
arriving  on  or  about  April  14,  1899.  Be- 
fore or  about  the  time  of  the  arrival  of  the 
Benlarig  at  the  port  of  New  York  the  cargo 
of  sugar  was  sold  and  transferred,  with  the 
accompanying  bills  of  lading,  by  the  owners 
and  consignees  thereof,  to  A r buckle  Broth- 
ers, sugar  refiners.  The  agents  of  the  ves- 
ael  gave  « notice  to  Arbuckle  Brothers,  on 
April  15,  of  the  arrival  of  the  vessel,  and 
asked  for  orders  for  a  discharging  berth, 
mentioning  that  the  vessel's  mast,  being  in 
one  piece,  would  not  admit  of  her  going  un- 
der the  Brooklyn  Bridge.  Arbuckle  Broth- 
ers ordered  Uie  vessel  to  discharge  at  their 
refinery  at  the  foot  of  Pearl  street  above 
the  bridge.  Subsequently  it  was  agreed  that 
the  cargo  should  be  discharged  at  the  West 
Central  pier,  Atlantic  dock,  below  the 
bridge,  into  lighters  provided  by  Arbuckle 
Brotners,  without  prejudice  to  the  rights  of 
either  party  in  respect  to  the  payment  of 
the  cost  of  lighterage.  This  cost  amounted 
to  $1,466.12,  which  was  paid  by  Arbuckle 
Brothers  and  deducted  by  them  from  the 
freight;  and  this  suit  is  to  recover  the  bal- 
ance of  the  freight  so  deducted. 

The  clear  height  of  the  highest  span  of 
the  Brooklyn  Bridge  above  mean  high  water 
is  135  feet.  At  dead  low  water  there  were 
not  more  than  140  feet  in  the  clear  at  the 
highest  point. 

The  Benlarig  has  three  steel  masts,  built 
up  solid  from  the  bottom  to  the  top,  and 
constructed  of  cylindrical  steel  plates,  riv- 
eted together  with  internal  angle  iron 
braces.  There  was  no  way  of  taking  any 
part  of  the  masts  down.  The  mainmast 
was  130  feet  10  inches  above  the  deck;  the 
[S51] 'foremast  136  feet  8  inches  above  the  deck; 
and  the  mizzenmast  was  129  feet  above  the 
deck;  and  the  deck  was  from  7  to  8  feet 
above  the  load  line  of  the  vessel.  The  ship, 
therefore,  required  145  feet  of  clear  space  in 
order  to  pass  underneath  the  bridge.  This 
was  more  than  5  feet  in  the  clear  of  the 
highest  point  of  the  bridge  when  the  tide 
was  at  the  lowest  point  of  the  ebb.  An  ad- 
ditional margin  of  several  feet  would  have 
to  be  allowed  for  safe  passageway;  and  at 
the  lowest  water  the  Benlarig  could  not 
pass  under  the  bridge  without  cutting  off 
some  8  to  10  feet  of  her  steel  masts. 

The  charter  party  provided  that  the  Ben- 
larig should  load  at  Java  and  should  pro- 
ceed to  Barbadoes,  '^thence  to  Queenstown 
or  Falmouth  (as  directed  by  charterers  or 
their  agents),  for  orders  to  discharge,  al- 
ways afloat,  either  at  a  safe  port  in  the 
United  Kingdom  or  on  the  continent  of 
Europe  between  Havre  and  Hamburg  (both 
included),  Rouen  excepted,  or  at  option  of 
diarterers  to  order  vessel  from  Barbadoes  to 
proceed  to  Delaware  breakwater  for  orders 
to  discharge  at  New  York  or  Boston  or 
Philadelphia  or  Baltimore,  or  so  near  the 

Sort  of  discharge  as  she  may  safely  get  and 
eliver  the  same,  always  afloat,  in  a  cus- 
tomary place  and  manner,  in  such  dock,  as 
directed  by  charterers,  agreeably  to  bills  of 
lading."  Section  4  of  the  charter  party  fur- 
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ther  provided  that  ''all  goods  to  be  brought 
to  and  taken  from  alongside  of  the  ship,  al- 
ways afloat,  at  the  said  charterers'  risk  and 
expense,  who  may  direct  the  same  at  the 
most  convenient  anchorage;  lighterage,  if 
any,  to  reach  the  port  of  destination,  or  de- 
liver the  cargo  at  port  of  destination,  re- 
mains for  account  of  receivers,  any  custom 
of  the  port  to  the  contrary  notwithstand- 
ing." 

Four  bills  of  lading  were  issued  at  the 
ports  of  loading,  reciting  the  "shipment  of 
the  sugar,  and  containing  the  identical  con- 
ditions that  the  sugar  was  to  be  delivered 
in  the  like  order  and  condition  at  the  port 
of  discharge  as  per  charter  party  dated 
London,  1st  July,  1898  (the  dangers  of  the 
sea  excepted),  unto  Messrs.  Winter  &  Srail- 
lie  as  agents,  or  to  their  assigns,  he  or  they 
paying  freight  for  the  said  sugar  as  per 
charter  party.  *General  average,  if  any,  to [262^ 
be  settled  according  to  York- Antwerp  rules, 
1890.  All  other  conditions  and  exceptions, 
negligence  and  Harter  act  clauses  included, 
as  per  charter  party  above  referred  to,  with 
average  accustomed." 

The  positions  of  the  respective  parties 
may  be  briefly  stated  thus: 

The  libellant's  contention  is  that,  under 
clause  1  of  the  charter  party,  the  right  of  the 
charterers  or  their  assigns  to  select  the  dock 
for  the  discharge  of  cargo  was  subject  to 
the  limitation  that  such  dock  must  be  one 
that  was  safe  and  suitable  for  the  ship  as 
well  as  for  the  cargo,  and  one  to  which  the 
ship  could  proceed  without  hindrance  by 
permanent  obstacles,  which  she  could  not 
pasR  without  being  mutilated,  crippled,  or 
dismantled;  and  that,  under  clause  4  of 
the  charter  party,  any  lighterage  necessary 
to  deliver  the  cargo  at  the  port  of  destina- 
tion must  be  paid  by  the  charterers. 

The  claimants  contend  that  the  discharg- 
ing berth  to  which  the  Benlarig  was  ordered 
was  safe  for  vessels  of  her  class,  and  a  cus- 
tomary place  of  discharge;  and  she  should 
have  proceeded  there,  or  should  have  deliv- 
ered her  cargo  there  otherwise  at  her  own 
expense;  and  that  the  lighterage  clause  of 
the  charter  party  does  not  relieve  the  own- 
ers of  the  ship  from  their  obligation  to  pro- 
ceed to  a  designated  dock  above  tlie  bridge, 
and  to  there  deliver  the  cargo. 

Another  suggestion  made  on  behalf  of  the 
claimants,  namely,  that  the  Benlaiig. 
though  unable  to  pass  under  the  bridge, 
might  have  reached  the  Arbuckle  dock  by 
sailing  around  Long  Island,  and  then 
throu£[h  the  sound  and  Hell  Gate  to  Brook- 
lyn, should  be  first  disposed  of.  It  is,  per- 
haps, suflicient  to  say  that  no  such  allegation 
appears  in  the  claimants'  answer.  Nor  did 
the  claimants'  assignments  of  error  to  the 
judgment  of  the  district  court  raise  any 
such  question.  Neither  did  the  claimants, 
during  the  negotiations,  make  any  such 
suggestion.  Moreover,  the  district  court 
and  the  circuit  court  of  appeals  agreed  in 
the  statement  that  "all  shipping  expert!} 
called  by  the  claimants  testitiod  that  they 
never  had  heard  of  a  ship  from  Java  pur- 
suing that  course.  It  may  therefore  be  con- 
cluded that  such  alternative  was  contrary 

165 


98S-265 


SXTPBEMI  OOUBT  OF  THE  UNITED  STATSS. 


Oct. 


[253]  to  the  expectations  and  understanding  *ol 
all  parties  to  this  contract,  or  of  any  other 
contract  for  the  carriage  of  sugar  from 
Java." 

The  question  that  remains  is,  unon  which 
of  the  parties  the  expense  of  the  lighterage 
should  fall.  The  answer,  we  think,  must  be 
found  in  a  proper  construction  of  the  con- 
tract between  them. 

It  cannot  be  fairly  claimed  under  the  evi- 
dence tJiat  the  expense  that  would  have 
been  occasioned  to  the  owners  of  the  vessel, 
if  they  had  removed  or  taken  down  the 
mast,  would  have  been  trifline  or  inconsid- 
erable. There  was  some  evi&nce  that,  in 
a  few  instances,  the  topmasts  of  vessels  had 
been  taken  down  in  order  to  permit  them  to 
pass  under  the  bridge,  and  that  the  expense 
in  each  case  was  small.  But  those  were 
eaaee  of  vessels  with  wooden  masts,  so  con- 
structed as  to  permit  the  topmast  to  be 
lowered.  The  Benlari^s  masts  were  wholly 
of  steel,  and  the  testimony  of  her  master 
was  that  if  it  became  absolutelv  necessary 
to  make  the  vessel  pass  beneath  some  oo- 
atruction  lower  than  the  top  of  the  masts, 
the  masts  would  either  have  to  be  cut  or 
removed  wholly  out  of  the  ship.  What  cost 
would  have  been  caused  by  cutting  or  re- 
moving the  steel  mast  does  not  appear.  But 
the  courts  below  concurred  in  regarding 
the  mutilation  or  destruction  of  the  ship'<s 
masts  as  a  serious  affair. 

In  such  a  condition  of  affairs  we  think 
that  resort  to  lighterage  was  natural  and 
reasonable  and  within  the  obvious  and  fair 
import  of  the  terms  of  the  charter  party. 
The  clause,  which  is  claimed  to  give  the 
eharterei*s  or  their  assigns  the  right  to  ap- 
point the  dock  in  which  to  discharge  cargo 
contains  conditions  that  the  port  must  be 
safe,  and  that  the  vessel  must  discharge,  al- 
ways afloat,  either  at  a  safe  port  or  so  near 
the  port  of  discharge  as  she  can  safely  get. 
It  would  not  be  a  just  exercise  of  the  right 
to  select  a  dock  in  getting  to  which  the  ves- 
sel could  not  always  be  afloat  or  to  which 
she  could  not  safely  Ret.  A  ship  could  not 
be  said  to  be  afloat,  wnether  the  obstacle  en- 
countered was  a  shoal  or  bar  in  the  port 
over  which  she  could  not  proceed,  or  a 
bridge  under  or  through  which  she  could 
not  pass;  nor  could  she  be  said  to  have 
safely  reached  a  dock  if  required  to  muti- 
late  her  hull  or  her  permanent  mnsts. 

W#J '  *Any  doubt  that  might  be  felt  as  to  this 
construction  of  the  clause  will  be  relieved 
by  the  express  language  of  §  4 :  "All  goods 
to  be  brought  to  and  taken  from  alongside 
of  the  ship,  always  afloat,  at  the  said  char- 
terers' risk  and  expense,  who  may  direct 
the  same  to  the  most  convenient  anchor- 
age: lighterage,  if  any,  to  reach  the  port  o^ 
destination,  or  deliver  the  cargo  at  port  of 
destination,  remains  for  account  of  receiv- 
«rs,  any  custom  of  the  port  to  the  contrary 
notwithstanding."  Here,  again,  is  recog- 
nised the  right  of  the  ship  to  be  "always 
afloat."  The  anchorage  directed  must  be 
the  "most  convenient;"  which  must  mean 
convenient  as  well  for  the  ship  as  for  the 
consignees;  and,  finally,  if  lighterage  is 
necessary,  either  to  reach  the  port  or  to  de- 


liver  the  cargo,  the  expense  thereof  is 
chareeable  to  the  receivers  of  the  goods,  re- 
gardless of  any  local  port  customs. 

We  do  not  feel  constrained  to  go  into  an 
extended  consideration  of  the  authorities 
cited  in  the  briefs  oi  counsel,  but  shall  re* 
fer  to  two  or  three  cases  which,  in  some  of 
their  features,  seem  to  be  applicable. 

The  case  of  The  Alhambra,  L.  R.  6  Prob. 
l)iv.  68,  was  where  the  charter  party  pro- 
vided that  the  vessel  should  go  "to  a  safe  port 
in  the  United  Kingdom,  .  .  .  or  as  near 
thereunto  as  she  could  safely  get,  and  al- 
ways lay  and  discharge  afloat.  .  .  . 
Lighterage  (if  any)  always  at  the  risk  and 
expense  of  the  cargo." 

The  charterers  gave  orders  to  the  vessel 
to  proceed  to  Lowestoft  and  there  diacharge 
the  cargo.  The  averaffe  high  water  in  that 
harbor  was  about  16  feet,  and  average  low 
water  about  11  feet  The  master  objected  to 
discharging  in  Lowestoft  harbor,  notwitb* 
standing  that  the  purchasers  of  the  cargo 
gave  him  notice  that  they  were  prepared  at 
their  own  expense  to  lighter  the  vessel  in 
Lowestoft  roads  sufficiently  to  enable  her  to 
lie  always  afloat  in  Lowestoft  harbor,  if 
necessary,  should  her  draft  of  water  so 
require.  The  vessel  went  to  Harwich  aa  the 
nearest  safe  port  and  there  discharged  the 
cargo.  The  owners  of  the  cargo  brought 
suit  for  breach  of  contract,  and  offered  evi- 
dence to  show  that  it  was  the  custom  of  vee- 
sels  which  were  too  deep  to  enter  the  port 
of  Lowestoft  to  dischar^  *a  portion  of  ^eir[255] 
carffo  in  the  roads  outside,  and  that  it  oonld 
be  done  with  reasonable  safety.  The  eargo 
owners  recovered  a  judgment,  but  the  court 
of  appeals  reversed,  that  court  holding  that 
Lowestoft  was  not  a  safe  port  for  the  vessel 
within  the  meaning  of  the  charter  party, 
and  that  the  custom  shown  by  the  charter- 
ers was  inadmissible. 

This  case  was  cited  with  approval  by  this 
court  in  The  Gazelle,  128  U.  S.  474,  32  L. 
ed.  496,  9  Sup.  Ct.  Rep.  139,  where  the  char- 
ter party  provided  that  the  vessel  should 
proceed  from  H^ltimore  "to  a  safe,  direct 
Norwegian  or  Lanish  port,  aa  ordered  on 
signing  bills  of  lading,  or  aa  near  tJhereunto 
as  she  can  safely  g^,  and  always  lie  and 
discharge  afloat." 

The  cnarterers  tendered  to  the  master  for 
signature  bills  of  lading,  ordering  the  vea- 
sel  to  the  port  of  AalbM-g,  in  Denmark,  aa 
the  port  of  discharge,  "to  be  landed  at  Aal- 
borg,  or  as  near  thereto  as  the  vessel  can 
safSy  get."  The  master  refused  to  sign  the 
bills  of  lading  for  the  reason  that  Aalborg 
was  not  a  safe  port.  Aalborg  is  situated  in 
Denmark  on  the  limiford  inlet,  about  17 
miles  from  its  mouth.  Owing  to  a  bar  at 
Ihe  mouth  of  the  inlet,  there  was  a  depth  of 
water  of  only  10  or  11  feet.  The  draft  of 
the  Gazelle  loaded  was  about  16  feet.  The 
only  place  of  anchorage  for  a  vessel  that 
cannot  cross  the  bar  is  off  the  mouth  of  the 
inlet,  where  vessels  were  accustomed  to  die- 
charge  into  lighters.  Thereafter  the  maa- 
ter  filed  a  libel  for  demurrage  in  the  dia- 
trict  court  of  the  United  States  for  the  die- 
trict  of  Maryland,  whose  judgment,  sos- 
taiiiing  the  libel  and  dismissing  the  eroaa- 
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libel  of  the  charterers,  was  affirmed  by  the 
ci  I  oil  it  court.  This  court  said,  through 
Mr.  Justice  Gray: 

'*By  the  express  terms  of  the  charter  par- 
ty the  charterers  were  bound  to  order  the 
vessel  'to  a  safe,  direct  Norwegian  or  Da- 
nish port,  or  as  near  thereunto  as  she  can 
safely  get  and  always  lay  and  discharge 
afloat.'  The  clear  meaning  of  this  is  that 
she  must  be  ordered  to  a  port  which  she 
can  safely  enter  with  her  cargo,  or  which, 
.at  least,*  has  a  safe  anchorage  outside, 
where  she  can  lie  and  discharge  afloat:  Dahl 
V.  Sclsorty  L.  R.  6  App.  Gas.  38;  The  Al- 
9uMmbra,  L.  R.  6  Prob.  Div.  68.  The  char- 
terers insisted  upon  ordering  her  to  the 
port  of  Aalborg.  The  circuit  court  has 
B56J 'found  that  Aalborg  is  in  a  fiord  or  inlet, 
having  a  bar  across  its  mouth,  which  it 
vras  impossible  for  the  Gazelle  to  pass, 
either  in  ballast  or  with  cargo;  and  that 
the  only  anchorage  outside  the  bar  is  not 
a  reasonably  safe  anchorage,  nor  a  place 
where  it  is*rcasonabIy  safe  for  a  vessel  to 
lie  and  discharge." 

The  charterers  offered  evidence  to  show 
that  by  the  custom  of  trade  between  Balti- 
more and  the  Atlantic  ports  and  the  ports 
of  Norway  and  Denmark,  Aalborg  was  rec- 
ognized as  being,  and  understood  to  be,  a 
safe,  direct  port  of  Denmark,  within  the 
meaning  of  the  charter  party.  In  respect 
to  which  this  court  said:  "Evidence  of  a 
custom  to  consider  as  safe  a  particular 
port,  which  in  fact  is  not  reasonably  safe, 
would  directly  contradict  the  charter  party, 
and  would,  therefore,  be  incompetent  as 
matter  of  law." 

In  Re  An  Arbitration  between  Goodbody 
and  Balfour,  WilUamaon,  d  Co.  (4  Com. 
Cns.  119)  the  facts  were  that  <t  cargo  of 
wheat  per  the  ship  Vanduara  had  been  sold 
in  a  contract  containing  the  clause  "shipped 
.  .  .  per  Vanduara,  sailed,  or  about  to 
•ail,  as  per  bills  of  lading  dated,  etc., 
.  .  .  to  any  safe  port  in  the  United 
Kingdom  of  Great  Britain  and  Ireland,  or 
to  Havre,  or  to  Dunkirk,  or  to  Antwerp, 
calling  at  Qneenstown,  Falmouth,  or  Ply- 
mouth, for  orders  as  per  charter  party,  ves- 
sel to  discharge  afloat."  The  vendees  de- 
clined to  take  the  papers  on  the  ground  that 
by  the  bills  of  lading  the  cargo  was  stated 
to  have  been  shipped  upon  Uie  Vanduara 
**to  discbarge  at  a  safe  port  in  the  United 
Kingdom,  Manchester  excepted,"  and  that 
such  bills  of  lading  did  not  comply  with  the 
contract  for  delivery  in  any  safe  port  in  the 
United  Kingdom.  It  was  found  m  the  spe- 
cial case  stated  for  the  decision  of  the  court 
that  'the  Vanduara  when  loaded  with  the 
said  cargo  would  have  been  unable  to  go  up 
the  Manchester  ship  canal  to  the  Manches- 
ter docks,  because  the  heads  of  her  lower 
main  and  mizzenmasts  would  have  been 
higher  than  the  limit  fixed  by  the  canal 
company's  regulations  for  passing  under 
the  Runcorn  bridge." 

The  vendors  argued  that  the  addition  to 
the  bills  of  lading  of  the  words,  "Manches- 
ter excepted,"  was  immaterial,  inasmuch  as 
Manche^er.  in  any  event,  was  not  a  "safe 
[257]  port"  in  the  sense  *of  the  bills  of  lading,  as 
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the  ship  could  not  reach  it  without  cutting 
off  or  taking  down  her  masts;  and  of  that 
opinion  were  the  divisional  court  and  the 
court  of  appeal  (5  Com.  Cas.  59),  A.  L. 
Smith,  L.  J.,  in  the  latter  court  saying  "it 
is  abundantly  proved  that  Manchester, 
taken  by  itself,  was  not  a  safe  port  for  this 
vessel,  because  it  was  found  as  a  fact 
.  .  .  that  it  would  have  been  necessary 
to  dismantle  the  ship  to  enable  her  to  get 
under  Runcorn  bridge,  which  is  the  first 
bridge  vessels  going  up  the  canal  to  Man- 
chester have  to  pass."  Collins,  L.  J.,  was 
of  the  same  opinion.  And  Vaughn  Wil- 
liams, L.  J.,  said:  "On  the  findings  of  the 
last  award  it  is  perfectly  plain  that  in  a 
commercial  sense  the  port  of  Manchester 
was  not  a  safe  port  for  the  Vanduara  to  so 
to."  ^ 

This  case  is  pertinent  as  holding  that  an 
overhead  bridge  which  prevents  access  to  the 
place  designated  for  the  discharge  quite  as 
effectiveJy  renders  it  unsafe  for  the  ship  as 
a  sandbar  or  other  obstacle  imder  the  water. 

The  view  of  the  circuit  court  of  appeals, 
that  the  construction  put  upon  the  charter 
party  by  the  district  court  was  within  its 
letter  but  not  within  its  spirit,  because  "an 
application  to  novel  circumstances  of  clauses 
intended  for  a  different  set  of  circumstan- 
ces," we  cannot  accept.  We  are  unable  to 
see  anything  in  the  undisputed  facts  of  the 
case'  that  warrants  any  other  construction 
of  the  language  employed  than  tiiat  sug- 
gested by  its  ordinary  meaning. 

The  decree  of  the  Court  of  Appeals  is  re-* 
versed,  and  the  decree  of  the  District  Court 
is  affirmed,  with  interest  thereon  from  the 
time  of  its  entry. 


•NORTHERN  CENTRAL  RAILWAY  COM-  [258 
PANY,  Plff,  in  Err., 

V. 

STATE  OF  MARYLAND. 

(Bee  S.  C.  Reporter's  ed.  258-270.) 

Contracts — reserved  power  to  alter — amend* 
ment  of  corporate  charter, 

A  state  statute  Axing  the  rate  of  taxation  on 
the  gross  receipts  of  a  railroad  company, 
enacted  for  the  purpose  of  settling  by  agree- 
ment a  pending  controversy  as  to  a  charter 
right  of  the  company  to  exemption  from  tax- 
ation, must,  notwithstanding  Its  contractual 
form,  be  regarded  as  an  amendment  to  such 
charter,  and  therefore  subject  to  repeal  by 
reason  of  a  provision  of  the  state  Constltn- 
tlon  In  force  at  the  time  of  Its  passage,  re- 
serving the  power  to  repeal,  alter,  or  amend 
corporate  charters. 

[No.  43.] 

Argued  October  16,  1902.    Decided  Decern' 

ber  1,  1902. 

IN  ERROR  to  the  Court  of  Appeals  of  the 
State  of  Maryland  to  review  a  judgment 

NoTi. — As  to  reserved  power  to  alter,  amend, 
or  repeal  corporate  charters — see  note  to  Green- 
wood V.  Union  B'relght  &.  Co.  26  L.  ed.  U.  S. 
»61. 
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whieh  afRrmed  a  judgment  of  the  trial  court 
denying  a  claim  of  a  railroad  company  to  a 
contract  exemption  from  a  tax  imposed  by 
a  statute  of  tne  state.    Affirmed, 

See  same  case  below,  90  Md.  449,  45  Atl. 
465,  31  Atl.  1108,  93  Md.  737. 

Statement  by  Mr.  Justice  Wliitet 

The  Baltimore  &  Susquehanna  Railroad 
Company  was  chartered  by  an  act  of  the  leg- 
islature of  Maryland  in  1827,  with  author- 
ity to  construct  a  railroad  from  the  city  of 
Baltimore  to  the  Susquehanna  river.  The 
charter  contained  a  provision  declaring  that 
the  "shares  of  the  capital  stock  of  the  com- 
pany should  be  deemed  and  considered  per- 
sonal estate,  and  should  be  exempt  from  the 
imposition  of  any  tax  or  burden.''  It  was 
conceded  by  both  parties  in  the  discussion 
at  bar  that  the  effect  of  this  provision,  as 
interpreted  by  the  settled  adjudications  of 
the  state  of  Maryland,  was  to  forever  ex- 
1250]empt  the  company  and  *its  property  from 
taxation.  It  wbjs  also  conceded  that  at  the 
time  this  act  was  passed  there  wae  no  provi- 
sion in  the  Constitution  of  the  state  of  Mary- 
land restricting  the  legislative  power  to  ex- 
empt, and  that  no  reservation  of  the  power  to 
repesJ,  alter,  or  amend  waa  found  in  the  Con- 
stitution of  the  state,  or  expressed  or  im- 
plied in  the  charter  in  question.  In  1854 
an  act  was  passed  by  the  Maryland  legisla- 
ture, designated  as  chapter  250  of  the  laws 
of  that  year.  The  title  of  this  act  was  as 
follows: 

"An  Act  to  Authorize  the  Consolidation 
of  the  Baltimore  and  Susquehanna  Railroad 
Company  with  the  York  and  Maryland  Lin*^ 
Railroad  Company,  the  York  and  Cumber 
land  Railroad  Company,  and  the  Susque- 
hanna Railroad  Company,  by  the  Name  of 
the  Northern  Central  Railway  Company." 

The  companies  referred  to  in  this  title 
other  than  the  Baltimore  &,  Susquehanna 
Railroad  were  corporations  owing  their  ex- 
istence to  charters  granted  by  the  legislature 
of  Pennsylvania,  and  which  were  operating 
railroads  in  that  state  connecting  with  the 
Baltimore  k  Susquehanna.  The  effect  of  the 
consolidation  was  to  create  one  corporation 
owning  and  operating  one  line  of  railroad 
from  and  across  the  state  of  Maryland  into 
and  across  the  state  of  Pennsylvania.  The 
act  of  1854  authorizing  the  consolidation, 
the  title  of  which  has  just  been  stated,  by 
its  first  section  empowered  the  stockholders 
of  the  Baltimore  &  Susquehanna  Railroad, 
upon  their  acceptance  of  the  act,  "to  unite 
and  to  consolidate  their  company  or  corpo- 
ration with  the  York  &  Maryland  Line  Rail- 
road, the  York  &  Cumberland  Railroad  Com- 
pany, and  the  Susquehanna  Railroad  Com- 
pany of  the  state  of  Pennsylvania,  so  as  to 
form  and  constitute  one  company  or  cor- 
poration, to  be  called  the  Northern  Central 
Kailway  Company,  on  such  terms  and  condi- 
tions, and  conformably  to  such  agreements 
and  regulations,  as  the  said  several  com- 
panies shall  respectively  determine  and 
adopt,  subject,  nevertheless,  to  the  following 
general  provisicms:  First,  that  all  existing 
contracts,  engagements,  and  liabilities  of 
the  said  Baltimore  &,  Susquehanna  Railroad 


Company  shall  continue  to  bind  said  com- 
pany and  its  property  as  fully  aa  before  the 
consolidation  herein  above  authorized,  or 
that  the  said  existine  contracts,  engage- 
ments, and  liabilities  shall  be  duly  adopted 
and  *as8umed  by  the  consolidated  company  [861 
except  as  herein  expressly  altered  or  re- 
scinded; second,  that  all  laws  heretofore 
made  in  reference  to  the  said  Baltimore  & 
Susquehanna  Railroad  Company  and  not  re- 
pealed or  modified  by  the  legislature  of  Mary- 
land, and  all  ordinances  relating  to  said  com- 
pany heretofore  made  and  not  repealed  bv 
the  mayor  and  said  council  of  Maryland, 
shall  be  binding  and  operative  upon  the  said 
consolidated  company,  so  far  as  its  prop- 
erty or  its  operations  may  be  within  the  ju- 
risdiction of  the  state  of  Maryland  or  the 
city  of  Baltimore  respectively,  and  so  far  as 
the  laws  or  ordinances  may  be  applicable  to 
and  consistent  with  the  new  oganization  of 
the  said  consolidated  company;  third,  that 
the  consolidated  company  shall  have  power 
from  time  to  time  to  establish  its  capital 
stock  at  an  amount  not  exceeding  eight  mil- 
lions of  dollars,  the  same  to  be  represented 
by  such  number  of  shares,  and  the  said  con- 
solidated company  shall  have  power  to  issue 
their  bonds  convertible  into  stock  on  such 
terms  as  the  company  may  prescribe,  and  to 
secure  the  same  by  one  or  more  mortgages 
for  any  such  amounts  aa  they  may  find  nee- 
essary  for  paving  off  any  existing  debt  of 
the  company.'* 

After  providing  for  a  board  of  directors 
and  officers  of  the  new  or  consolidated  com- 
pany, the  act  proceeded  to  say:  "That  the 
company  shall  make  and  use  a  common  seal, 
and  possess  all  the  corporate  powers  and 
privilegoR,  and  be  subject  to  all  the  duties 
and  obligations,  not  inconaiatent  with  this 
act,  and  its  general  intent,  which  are  ex- 
pressed in  the  charter  heretofore  granted  to 
the  said  Baltimore  &  Susquehanna  Railroad 
Company,  and  its  supplements:  Provided, 
that  this  clause  shall  not  be  construed  to 
deprive  the  parties  to  the  said  consolidated 
company  of  the  right  or  authority  to  make 
such  provisions  and  regulations,  notwith- 
standing said  original  charter  and  its  sup- 
plements, as  may  be  necessary  to  create  and 
establish  said  consolidated  company,  and 
bring  its  organization  into  agreement  and 
consistency  with  the  terms  and  conditions 
of  the  charter  of  the  several  companies  of 
which  the  said  consolidated  company  shall 
be  composed:  And  provided  also,  That  the 
parties  to  the  consolidated  company  shall 
be  authorized  and  empowered  to  adopt  *and[S6] 
conform  the  organization  of  the  said  con- 
solidated company  to  such  provisions  or  en- 
actments as  may  be  required  by  the  legisla- 
ture of  the  state  of  Pennsylvania,  touching 
the  name  of  said  corporation,  and  of  the 
board  of  president  and  directors  in  said  con- 
solidated company,  and  the  conditions  re- 
lating to  their  appointments." 

The  2d  section  of  the  act,  among  other 
things,  provided  that  "this  act  shall  take  ef- 
fect whenever  and  as  soon  as  the  said  par- 
ties hereinbefore  referred  to  shall  nave 
agreed  to  consolidate  their  several  compa- 
nies into  one,  and  shall  have  settled,  deter- 
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mined,  and  agreed  upon  the  tenni  and  con- 
ditions of  such  consolidation  in  conformity 
with  the  provisions  of  this  act.     .     .     ." 

In  pursuance  of  the  authority  thus  con- 
ferred upon  the  Maryland  corporation,  and 
in  virtue  of  power  granted  by  the  legislature 
of  Pennsylvania  to  the  three  Pennsylvania 
corporations,  the  consolidation  was  effected, 
new  stock  was  issued,  and  a  company  came 
into  being  known  as  the  Northern  Central 
Railway  Company,  whoee  affairs  were  man- 
aged by  the  new  board  of  directors  and  offi- 
cers elected  or  appointed  pursuant  to  the 
new  charter.  The  corporation,  in  availing 
itself  of  the  provisions  of  the  law  of  1854, 
executed  articles  of  consolidation.  Al- 
though the  act  of  1854  only  provided  that 
the  new  corporation  should  have  the  corpo- 
rate "powers  and  priviles^es"  of  the  con- 
stituent bodies,  it  is  stated  in  argument  that 
the  articles  of  consolidation  executed  under 
the  law  purported  to  vest  the  new  corpora- 
tion with,  not  only  the  right  to  the  prop- 
erly rights  and  privileges  of  the  old  com- 
faniea,  but  also  with  their  immunities.  In 
854,  at  the  time  the  act  of  consolidation 
was  passed,  the  Maryland  Constitution  (of 
1850)  was  in  force,  and  provided  in  |  47, 
article  3,  as  follows: 

"Corporations  may  be  formed  imder  gen- 
eral laws,  but  shall  not  be  created  by  spe- 
cial act,  except  for  municipal  purposes;  and 
in  cases  where  in  the  iudgment  of  the  legis- 
lature the  object  of  the  corporation  cannot 
be  attained  under  general  laws.  All  laws 
and  special  acts  pursuant  to  this  section 
may  be  altered  from  time  to  time  or  re- 
pealed." 
In  the  years  1872  and  1874  the  legislature 
[S62]of  Maryland  passed  *an  act  imposing  a  tax 
of  l^  of  1  per  cent  upon  the  gross  receipts 
of  all  steam  railroad  companies  incorporat- 
ed by  the  state  and  doing  business  therein. 
Two  suits  were  thereafter  (the  one  in  1873 
and  the  other  in  1874)  brought  by  the  state  of 
Maiyland  against  the  Northern  Central  Rail- 
way Company  to  recover  the  y2  of  1  per  cent 
tax  upon  the  gross  receipts  of  that  company 
from  that  part  of  its  railroad  lying  in  the 
state  of  Maryland.  The  defense  of  the  com- 
pany was  substantially,  first,  that  it  was 
entitled  to    the    exemption   from   taxation 

rmted  by  the  act  of  1827  to  the  Baltimore 
Susquehanna  Company;  that  such  exemp- 
tion was  existing  ana  had  not  been  repealed, 
and,  if  repealed,  the  repealing  act  was  void 
because  an  impairment  of  the  obligations  of 
the  contract  resulting  from  the  act  of  1827 
and  the  transmission  of  its  immunities  to  the 
new  company  created  by  the  act  of  1854. 
The  causes  were  decided  in  the  trial  court  in 
favor  of  the  corporation.  The  cases  were 
taken  to  the  court  of  appeals  of  the  state  of 
Maryland.  That  court  (in  1875)  reversed 
the  judgment  of  the  court  below,  and  re- 
manded the  cases  for  a  new  trial.  The 
court  of  appeals  in  its  opinion  conceded  that 
when,  in  1827,  the  charter  of  the  Baltimore  A 
Susquehanna  Railroad  Company  was  grant- 
ed tnere  was  no  restriction  in  the  Constitu- 
tion of  the  state  on  the  power  of  the  general 
assembly  to  make  a  contractual  exemption 
from  taxation.  It  also  conceded  that  at 
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that  time  there  wa«  no  general  power  re- 
served in  the  Constitution  to  repeal,  alter, 
or  amend  charters,  and  that  no  such  reser- 
vation was  found  in  the  charter  of  1827. 
Hut  the  court  deemed  it  unnecessary  to  pass 
upon  the  question  of  whether  the  consolida- 
tion act  of  1854  had  endowed  the  new  com- 
pany with  the  exemption  from  taxation  ex- 
pressed in  the  act  oi  1827,  because,  conced- 
ing, ar<7uettdo,  this  to  have  been  the  case, 
it  was  held  that  as  the  consolidation  had 
created  a  new  company  with  new  stock,  new 
franchises,  new  rights,  and  new  officers,  the 
charter  of  such  newly  created  company  as 
to  all  its  provisions,  including  the  exemp- 
tion from  taxation,  if  such  exemption  were 
found  in  it  expressly  or  by  implication,  was 
subject  to  the  power  to  repeal,  alter,  and 
amend,  .»-e8erved  by  the  Constitution.  Con- 
struing the  acts  imposing  the  tax  which 
were  sued  for  in  connection  with  *other  laws  [268] 
of  the  state  of  Maryland,  the  court  held  that 
the  exemption  from  taxation  had  been  re- 
pealed.    44  Md.  162. 

The  cause  on  being  remanded  to  the  trial 
court  remained  untried  in  1880.  In  that 
year  the  legislature  of  Maryland  passed  an 
act  on  the  subject  of  the  taxation  of  the 
Northern  Central  Railway  Company.  The 
title  of  that  act  purported  to  adjust  and 
settle  finally  by  agreement  all  pending  con- 
troversies on  the  subject  of  taxation  between 
the  state  of  Maryland  and  the  railroad  com- 
pany. The  preamble  referred  to  and  reca- 
pitulated the  organization  of  the  Baltimore 
&  Susquehanna,  the  consolidation  by  the  act 
of  1854,  and  the  pending  suits  on  the  sub- 
ject. The  title  and  preamble  are  reproduced 
in  the  margin.f 


tAn  Act  to  Adjust  and  Settle  Finally,  by  Agree- 
ment,   AH    rending    ControTersies    between 
the    State    of    Maryland    and    the    Northern 
Central  Railway  Company,  by  Subjecting  the 
Friinchiscs  and   Property   of   Said  Company 
within  This  State  to  Taxation  for  State  Pur- 
poses to  a  Certain  Extent,  and  by  Providing 
for  the  Payment  of  a  Certain  Indebtedness 
Claimed  by  the  State  of  Maryland  to  Exist 
on  the  Part  of  Said  Northern  Central  Rail- 
way  Company   to   Said   State  of   Maryland, 
being  an  Act  Supplementary  to  the  Act  of 
Eighteen   Hundred  and  Fifty-Four,  Chapter 
Two  Hnndred  and  Fifty.  Entitled  An  Act  to 
Authorize    the    Consolidation    of   the    Balti- 
more   and    Susquehanna    Railroad    Company 
with  the  York  and  Maryland  Line  Railroad 
Company,    the    York    and    Cumberland    Rail- 
road  Company,   and  the   Susquehanna   Rail- 
road Company,  by  the  Name  of  the  Northern 
Central  Railway  Company. 
Whereas,  a  controversy  has  arisen  and  exists 
between  the  state  of   Maryland  and  the  Northern 
Central  Railway  Company  in  reference  to  the 
rights  of  the  state  of  Maryland  to  subject  to 
taxation   the   franchises   and   property   of   the 
Northern  Central   Railway  Company,  the  said 
company  claiming  exemption  of  the  same  from 
taxation    upon    the    grounds    that    among    the 
terms  and  conditions  of  the  union  and  consol- 
idation of  the  several  companies  by  which  said 
Northern      Central     Railway     Company      was 
formed  is  one,  that  the  latter  should  have  all 
the  rights,  privileges,  and  Immunities  of  each 
of  said  companies,  which  said  terms  were  en- 
tered into  under  the  authority  given  by  the  act 
of  Maryland  of  eighteen  hundred  and  fifty-four, 

ie9 


264-866                            Supreme  Court  of  the  United  States.  Oct. 

[264]  *By  the  Ist  section  of  the  act  it  was  pro  In  1890  the  state  of  Maryland  passed  a 
vided  that  the  Northern  Central  Railway  general  law  entitled  "An  Act  to  Provide  for 
Company ''shall  have  and  possess  all  thepow-  i^tate  Taxation  on  the  Revenues  of  Rail- 
crs,  rights,  privileges,  and  immunities,  and  road,  Telegraph,  or  Cable,  Express  or  Truns- 
be  subject  to  all  the  duties  and  obligations,  portation.  Telephone,  Parlor  Car,  Sleeping 
which  are  expressed  in  the  act  of  assembly  Car,  Safe  Deposit,  Trust,  Guaranty,  Fidel- 
of  Maryland  of  1827,  chapter  72,  entitled,  ity.  Oil  or  Pipe  Line,  Title,  Insurance,  Elec- 
An  Act  to  Incorporate  the  Baltimore  &  Sus-  trie  Light  or  Electric  Construction  Compa- 
quehanna  Railroad  Company,  and  all  the  nies  Incorporated  under  Any  General  or 
franchises  and  property  of  every  descrip-  Special  Law  of  This  State  and  Doing  Busi- 
tion  and  gross  receipts  of  said  Northern  ness  Therein."  [Md.  Laws,  chap.  569.]  By 
Central  Railway  Company  within  the  state  tjjjg  ^ct  a  tax  of  1  per  cent  was  imposed 
of  Maryland,  shall  be  subject  to  taxation  for  „  ^he  gross  receipts  "of  all  railroad  corn- 
state  purposes  to  the  extent  of  an  annual  ^^^^^  ^,^^^.^^  by  steam  incorporated  by  or 
tax  of  one  half  of  one  per  cent  upon  the  ^^^^  ^^^  authority  of  this  stitte  and  doing 
OToss  receipts  from  ite  railroad  and  fran-  business  therein."  Under  the  asserted  au- 
chise  lying  within  the  state  of  Maryland,  ^^^^^  ^^  ^^bis  statute  a  tax  of  1  per  cent 
and  from  all  other  sources  within  this  sUte,  ^^„  |/^j^j  by  the  state  in  each  of  tfce  years 
and  said  franchises,  property,  and  gross  re-  ^ggi  ^^  i895,  both  inclusive,  upon  the  gross 
ceipts  shall  not  be  subject  to  any  other  tax  ^^^g.  ^3  ^^  ^be  Northern  Central  Railway 
'^^^^,^^%u*'^^  of  the  state  of  Mainland;  Company  for  the  year  preceding,  and  thei 
•  •  '\  The  act  further  provided  for  the  taxes  were  paid  by  the  company  under  pro- 
payment  of  a  designated  sum  by  the  railroad  ^^^^  Upon  demand,  however,  being  made  in 
company  for  past  taxes,  declared  said  pay-  jggg  fo/ payment  of  the  tax  of  1  pe'  cent 
ment  should  acquit  such  taxes,  and  directed  ^he  gross  receipts  for  the  yeir  1895, 
the  discontinuance  of  all  suits  pending  compliance  was  refused.  A  tender  by  the 
against  the  company  for  such  taxes.  It  company  of  the  taxes,  calculated  at  the  rate 
was,  however,  provided  that  its  provisions  ^f  1/^  of  1  per  cent,  was  refused  by  the  state, 
should  not  be  operative  until  the  payment  ^^^^  ^he  present  action  was  thereupon 
,  ^^."^^l^Ky^^  act  required  had  been  made  and  brought  to  recover  the  taxes  thus  asserted 
[a65]until  the  acceptance  'of  the  provisions  of  the  ^^  be^^,g  ^^^  pavable  under  the  act  of  1890. 
act  by  the  stockholders  of  the  company.  I  he  rpb^  company  defended  on  the  ground  that 
a^  waA  a<x«pted  the  money  was  jmid,  and  ^^be  act  of  1880  was  a  contract  •protecting  it [266 
the  suits  were  discontinued  At  the  time  j^^^  ^  bighcr  rate  of  tax  on  its  gross  re 
of  the  passage  of  this  act  of  1880  the  Con-  ^.^j  ^s  than  in  that  act  specified;  that  the 
Btitution  of  Maryland  of  1867  w-asm  force,  ^^^  bad  not  been  repealed;  that  if  repealed 
and  therein  it  was  provided  (art.  3.  §  48) :  ^be  repealing  statute  was  void,  because  it 
"Corpprations  may  be  formed  under  gen-  impaired  the  obligations  of  the  contract  re- 
eral  laws,  but  shall  not  be  created  by  gluing  from  the  act  of  1880.  There  was 
special  act,  except  for  municipal  purposes  judgment  in  favor  of  the  corporation.  The 
and  except  in  cases  where  no  general  ^^^^  ^^  ^^1^^^  to  the  court  of  appeals  of 
laws  exist  providing  for  the  creation  of  cor-  ^be  state  of  Maryland  and  the  judgment  was 
porations  of  the  same  general  character  as  reversed,  the  court  holding  that  the  provi- 
the  corporation  proposed  to  be  created,  and  gjona  of  the  act  of  1880  had  been  repealed 
any  act  of  incorporation  passed  in  violation  by  state  statutes  to  which  it  referred,  and 
of  this  act  shall  be  void.  ...  All  char-  that  the  repeal  did  not  violate  the  Consti- 
ters  granted  or  adopted  in  pursuance  of  this  tut  ion  of  the  United  States  by  impairing  the 
section,  and  all  charters  heretofore  granted  obligations  of  the  contract,  as  asserteJl  by 
and  created,  subject  to  repeal  or  modifica-  the  company,  because  the  corporation  held 
tion,  may  be  altered  from  time  to  time,  or  its  rights  subject  to  the  power  to  repeal,  al- 
be  repealed."  In  accordance  with  the  act  of  ter,  and  amend,  as  reserved  in  the  Conatitu- 
1880  the  company  year  by  year  paid  the  tax  tion  at  the  time  both  the  acts  of  1854  and 
on  its  gross  receipts.  1880  were  passed.     90  Md.  449,  45  Atl.  465. 

chapter   two   hundred  and  fifty,   which,   more-  has  been  also  assessed  as  liable  to  taxation  for 

over,  declared  that  said  Northern  CeDtral  Rail-  coanty  and  municipal  purposea 

way  Company  should  have  ail  the  powers  and  And  whereas,  the  said  company  has  the  right 

privileges  expressed  in  the  charter  granted  by  to  have  the  question  at  issue  between  it  and 

the  state  of  Maryland  to  the  Baltimore  A  Sus-  the  state  of  Maryland  carried  to  the  Supreme 

qnehanna    Railroad    Company,    among    which  Court  of  the  United  States  to  be  there  decided, 

privileges  and  immunity  from  taxation.  And  whereas,  it  has  been  represented  to  this 

And  whereas,  the  state  of  Maryland  having,  general  assembly  that  what  would  be  the  ultl- 

by  the  act  of  eighteen  hundred  and  seventy-  mate  decision  of  said  question  Is  a  matter  of 

two,  chapter  two  hundred  and  thirty-four,  and  great  donbt,  and  it  is  deemed  to  be,  moreover, 

the  act  of  eighteen  hundred  and  seventy-four,  j^g^  and  proper  that  an   equitable  settlement 

chapter  four  hundred  and  eight,  imposed  an  an-  gbould   be    made   of   the   matters   so    in    con- 

nual  tax  of  one  half  of  one  per  centum  on  the  troversy.  and  It  having  been  represented  to  this 

gross  receipts  of  all  railroad  companies  worlsed  ^^^^,  assembly  that  the  said  Northern  Cen- 

by    steam    Incorporated   by    or   «5<i«f„i^®   f"'  tral    Railway    Company,    for    the    purpose    of 

thority  of  said  state  of  Maryland,  and  claim-  _..,.,_  ...^u'    «.*ioJlnf   la  wiiiinir  ♦«  »«*  •  ♦— 

ing  that  under  said  acts  the  gross  receipts  of  makln«  wch  settlement,  is  willing  to  pay  a  tax 

•aid  Northern  Central   Railway   Company  are  of  one  half  of  one  per  centum  on  the  growi  re- 

lUble  to  said  tax,  have  Instituted  suits  to  re-  ceipts  within  this  state,  upon  the  terms  and 

cover  the  same.  conditions   hereinafter  set   forth ;   now,   thert- 

And  whereas,  the  property  of  said  company  fore —                                                    ««■,—  . 
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Tile  caM  was  nmanded  for  a  new  trial.  It 
wma  ^pdn  tried,  the  Federal  defense  of  the 
Impairment  of  the  obligation  of  the  contract 
was  again  specially  uiged,  the  case  was  de- 
rided against  the  corporation,  was  taken 
again  to  the  supreme  court  of  the  state  of 
llaiyland.  That  court,  adhering  to  its  for- 
mer view,  affirmed  the  judgment.  It  is  to 
this  judgment  that  the  present  writ  of  error 
is  proaecuted. 

Mr.  Benuurd  Carter  arffued  the  cause 
and  filed  a  brief  for  plaintiff  in  error: 

The  title  of  an  act  may  be  considered  in 
ascertaining  the  intention  of  the  legislature. 

Church  of  Holy  Trinity  v.  United  States, 
143  U.  S.  462,  36  L.  ed.  229,  12  Sup.  Ct. 
Sep.  511. 

The  preamble  is  often  a  key  to  the  proper 
nnderstanding  of  the  statute. 

Coosatc  Min,  Co.  v.  Bouth  Carolina,  144 
U.  8.  562,  36  L.  ed.  542,  12  Sup.  Ct  Eep. 
689. 

A  state,  unless  prohibited  by  its  Consti- 
tution, may  make  a  contract  with  a  corpora- 
tion chartered  by  it,  to  exempt  all  of  its 
pmpeity  from  taxation,  or  agree  to  accept 
from  it  a  less  rate  of  taxation  than  that  to 
be  imposed  on  others,  either  for  a  specified 
thne  or  permanently,  if  such  contra^  has 
&  sufiicient  consideration  to  support  it. 

Delaware  Railroad  Taw,  18  Wall.  225,  euh 
lum.  Minot  ▼.  Philadelphia,  W.  d  B.  R,  Co. 
21  L.  ed.  894;  Ohio  Life  Ins.  d  T.  Co.  ▼. 
Debolt,  16  How.  428,  14  L.  ed.  1002;  Piqua 
Branch  of  State  Bank  v.  Knoop,  16  How. 
389,  14  L.  ed.  985;  Home  of  the  Friendless 
T.  Rouse,  8  Wall.  437,  19  L.  ed.  497 ;  Appeal 
Tax  Court  ▼.  Qrwnd  Lodge,  A.  F.  d  A,  ¥. 
50  Md.  428. 

Where  a  state  grants  a  charter  to  a  cor- 
poration, which  is  accepted,  and  therein  stip- 
ulates for  an  exemption  of  its  property  from 
taxation,  partial  or  total,  and  the  Constitu- 
tion of  the  state  does  not  prohibit  such  ex- 
emption, a  valid  contract  for  such  exemption 
is  made. 

Home  of  the  Friendless  v.  Rouse,  8  Wall. 
437,  19  L.  ed.  497. 

It  is  entirely  competent  for  a  state,  un- 
less prohibited  by  its  Constitution,  to  make 
an  agreement  with  a  corporation,  subeequent 
to  ita  charter,  for  an  exemption  of  its  prop- 
erty from  taxation,  partial  or  total;  and 
suMi  an  a^eement  constitutes  a  valid  con- 
tract if  supported  by  a  consideration  of  some 


Appeal  Tarn  Court  Qrand  Lodge,  A,  F,  d 
A.  if.  50  Md.  428 ;  Christ  Church  v.  Phila- 
delphia County,  24  How.  300,  16  L.  ed.  002 ; 
Tucker  v.  Ferguson,  22  Wall.  528,  22  L.  ed. 
805. 

At  the  time  of  the  passage  of  the  act  of 
1880,  ch&p.  16,  there  was  nothing  in  the 
Constitution  of  Majyland,  nor  has  there  ever 
been  anything  in  any  of  the  Constitutions 
of  Maryland,  which  prohibited  the  state 
from  exempting  the  property  of  a  particular 
corporation  from  tuuition,  either  total  or 
partiaL 

The  Tarn  Cases,  12  Qill  &  J.  117;  Balti- 
wutre  V.  Baltimore  d  0.  R.  Co.  6  Gill,  238, 
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48  Am.  Dec.  581 ;  Philadelphia,  W.  d  B.  R. 
Co.  V.  Bayless,  2  Gill,  355 ;  Appeal  Taa  Ccurt 
Y.  Grand  Lodge,  A.  F.  d  A.  M.  60  Md.  428. 

Plenary  power  in  the  le^slature  of  the 
state  for  all  purposes  of  civil  government  is 
the  rule,  and  the  prohibition  to  exercise  a 
particular  power  is  the  exception. 

Cooley,  Const.  Lim.  p.  104;  Baltimore  ▼. 
State  ea  rel.  Bd.  of  Police,  15  Md.  887,  74 
Am.  Dec.  572;  Jackson  v.  Walsh,  76  Md. 
315,  23  Atl.  778. 

Messrs.  Louis  E.  M oComas  and  Goorso 
B.  Qaither  argued  the  cause  and  filed  a 
brief  for  defendant  in  error : 

The  preamble  is  no  part  of  an  act;  it  oan- 
not  enlarge  or  confer  powers,  or  control  the 
words  of  the  act  unless  they  are  doubtful 
or  ambiguous. 

Yazoo  d  M.  Valley  R.  Co.  ▼.  Thomas,  182 
U.  S.  174,  33  L.  ed.  302,  10  Sup.  Ct  Kep. 
08. 

An  immunity  from  taxation  by  a  state 
will  not  be  recognized  unless  grsated  in 
terms  too  plain  to  be  mistaken. 

Phoenix  F.  d  if.  Ins.  Co.  v.  Tennessee,  161 
U.  S.  174,  40  L.  ed.  060,  16  Sup.  Ct  Bap. 
471. 

The  act  of  1880,  chap.  16,  does  not  con- 
stitute an  irrepealable  immunity  from  ad- 
ditional or  greater  taxation. 

Citizens'  Sao.  Bank  v.  Owenshoro,  178  U. 
8.  644,  43  L.  ed.  843,  19  Sup.  Ct  Rep.  530; 
Covington  v.  Kentucky,  173  U.  S.  231,  43 
L.  ed.  679,  19  Sup.  Ct  Rep.  383;  Ford  T. 
Delta  d  P.  Land  Co.  164  tJ.  S.  662,  41  L. 
ed.  590,  17  Sup.  Ct  Rep.  230;  Yazoo  d  M. 
Valley  R.  Co.  v.  Thomas,  132  U.  S.  175,  38 
L.  ed.  303,  10  Sup.  Ct.  Rep.  68;  Wilmington 
d  W.  R.  Co.  V.  AUbrook,  146  U.  S.  279,  36 
L.  ed.  972,  13  Sup.  Ct.  R^.  72;  Hoge  r. 
Richmond  d  D.  R.  Co.  99  U.  8.  348,  25  L.  ad. 
303. 

If  by  the  just  interpretation  of  the  al- 
leged contract  there  was  no  exemption  from 
taxation,  then  there  is  no  Federal  question 
to  be  here  reviewed. 

St.  Paul  Gaslight  Co.  v.  St.  Paul,  181  U. 
S.  151,  45  L.  ed.  793,  21  Sup.  Ct  Rep.  575. 

Even  in  a  case  where  the  Supreme  Court 
of  the  United  States  may  exercise  an  inde- 
pendent judgment,  any  reasonable  doubt 
will  be  resolved  in  favor  of  that  construc- 
tion of  a  state  statute  which  has  been 
adopted  by  the  court  of  last  resort  in  that 
state. 

Yazoo  d  M.  Valley  R.  Co.  v.  Adams,  181 
U.  S.  582,  45  L.  ed.  1012,  21  Sup.  Ct  Rep. 
729;  Burgess  v.  Seligman,  107  U.  S.  20,  2t 
L.  ed.  359,  2  Sup.  Ct.  Rep.  10;  Flash  ▼. 
Conn,  109  U.  S.  371,  27  L.  ed.  966,  8  Sup. 
Ct  Rep.  263;  Clark  v.  Bever,  139  U.  S.  96, 
35  L.  ed.  88,  11  Sup.  Ct.  Rep.  468;  Board  of 
Liquidation  of  City  Debt  v.  Louisiana,  179 
U.  8.  622,  45  L.  ed.  347,  21  Sup.  Ct  Rep. 
2»3. 

Mr.  Justice  WHitOt  after  maldns  the 
foregoinff  statement  of  the  case,  delTvarsd 
the  opinion  of  the  court: 

In  order  to  confine  the  controversy  aris- 
ing on  this  record  to  the  propositions  upon 
which  its  decision  must  really  rest  to  elim- 
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jnate  the  questions  discussed  at  bar,  which 
are  either  irrelevant  or  so  efTectually  fore- 
closed by  prior  decisions  of  this  court  as  to 
be  no  longer  open  to  controversy,  the  follow- 
ing propositions  are  stated: 

First.  Where  a  contract  is  claimed  to 
arise  from  a  state  law,  and  it  is  held  below 
that  a  subsequent  statute  has  repealed  the 

[267] 'alleged  contract,  and  effect  is  thereby  given 
to  the  subsequent  law,  the  mere  question 
whether  the  alleged  contract  has  been  re- 
pealed by  the  subsequent  law  is  a  state,  and 
not  a  Federal,  question.  In  such  a  case 
this  court  concerns  itself,  not  with  the  ques- 
tion whether  the  state  law,  from  which  the 
contract  is  asserted  to  have  arisen,  has  been 
repealed,  but  proceeds  to  determine  whether 
the  repeal  was  void  because  it  produced  an 
impairment  of  the  obligations  of  the  con- 
tract within  the  purview  of  the  Constitution 
of  the  United  States.  In  other  words,  where 
the  state  court  has  given  effect  to  a  subse- 
quent law,  this  court  decides  whether  such 
effect,  so  given  by  the  state  court,  violates 
the  Constitution  of  the  United  States.  Oulf 
d  8.  I.  R.  Co,  V.  H€W€8,  183  U.  8.  66,  46 
L.  ed.  88,  22  Sup.  Ct.  Rep.  26.  We  there- 
fore put  out  of  view  the  question  whether 
the  acts  of  1854  or  of  1880  were  repealed  by 
the  subsequent  state  statutes  as  held  by  the 
court  below,  and,  treating  such  repeal  as  an 
accomplished  fact,  shall  determine  whether 
tne  repealing  acts  were  void  because  impair- 
ing the  obligations  of  the  contract  relied 
upon,  in  violation  of  the  Constitution  of  the 
United  States.  In  considering  this  ques- 
tion, it  will  be  borne  in  mind  that  it  is  ele- 
mentary that  where  the  constitution  of  a 
state  reserves  the  right  to  repeal,  alter,  or 
amend,  all  charters  granted  by  the  legisla- 
ture are  subject  to  such  provision,  and  Uiere- 
fore  are  wanting  in  that  attribute  of  irrevo- 
cability which  is  essential  to  bring  them 
within  the  intendment  of  the  clause  of  the 
Constitution  of  the  United  States  protecting 
contracts  from  impairment.  The  cases  sup- 
porting this  doctrine  are  so  numerous  that 
they  need  not  be  cited.  We  content  our- 
selves, therefore,  by  referring  to  one  of 
them:  Citizens*  Flav.  Bank  v.  OwenshorOf 
173  U.  S.  636,  641,  43  L.  ed.  840,  842,  19 
Sup.  Ct.  Rep.  530.  It  is,  moreover,  conclu- 
sively determined  that  where  the  constitu- 
tion of  a  state  reserves  the  power  to  repeal, 
alter,  or  amend  a  charter,  such  provision  is 
applicable  to  the  charter  of  a  consolidated 
corporation  where,  as  the  result  of  the  con- 
solidation, a  new  corporation  takes  being, 
new  stock  is  provided  for,  new  franchises 
are  conferred,  and  new  officers  appointed. 
In  other  words,  that  where  a  legislature  is 
inhibited  by  the  constitution  from  making 
lA  irrepealable  charter  it  cannot  create  a 
new  contract  and  bring  into  being  a  new  cor- 

[268jporation,  and  yet  'by  the  charter  of  such 
corporation  give  rise  to  the  irrepealable  con- 
tract which  the  constitution  absolutely  pro- 
hibits. To  state  the  doctrine  in  another 
form,  it  is  this:  That  where  a  new  corpo- 
ration is  chartered,  subject  to  a  constitu- 
tion which  forbids  the  granting  of  an  irre- 
pealable right,  such  new  corporation  cannot 
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become  endowed  by  the  effect  of  a  legialailTe 
contract  with  an  irrepealable  right  forbid- 
den by  the  constitution.  If  one  of  the  con- 
stituent elements  of  the  corporation  pos- 
sessed, prior  to  the  formation  of  the  new 
corporation,  such  right,  and  under  the  as- 
sumption that  the  right  itself  passed  to  the 
new  body,  it  loses  its  irrepealable  character, 
because  the  new  cor^joration  is  subject  by 
the  very  law  of  its  being  to  the  provision  of 
the  constitution  forbidding  irrepealable 
grants. 

The  doctrine  as  just  stated  has  been  bo 
frequently  declared  by  this  court  that  it  is 
no  longer  open  to  discussion.  The  whole 
subject  has  been  so  recently  fully  reviewed 
and  restated,  it  is  sufficient  to  refer  to  that 
case:  Yazoo  d  M,  Valley  R.  Co.  v.  Adams, 
180  U.  S.  1,  17,  45  L.  ed.  395,  405,  21  Sup. 
Ct.  Rep.  240  et  acq.,  and  auUiorities  there 
cited. 

Coming  to  apply  the  principles  just  stated 
to  the  case  before  us,  it  is  apparent  that  un- 
less there  is  something  peculiar  in  this  case 
which  takes  it  from  under  the  control  of  the 
doctrine  referred  to,  that  the  court  below 
correctly  held  that  the  new  corporation  cre- 
ated by  the  act  of  1854  had  no  irrepealable 
contract  exempting  it  from  taxation  eiUier 
as  the  result  of  the  act  of  1854  or  of  the 
act  of  1880.  The  positive  prohibition  exist- 
ing in  the  Constitution  of  the  state  against 
irrepealable  charter  grants,  both  when  the 
act  of  1854  and  the  act  of  1880  were  passed, 
renders  ''ny  other  conclusion  impossible. 
But  it  is  insisted  that,  as  the  Constitution 
of  1867,  which  was  in  force  when  the  law  of 
1880  was  enacted,  reserved  the  right  to  re- 
peal, alter,  or  amend  only  charters  granted 
or  adopted,  the  act  of  1880  did  not  come 
within  the  right  to  repeal  or  amend  because 
it  was  not  a  charter,  but  a  contract  entered 
into  between  the  state  and  the  corporation. 
True,  the  act  of  1880  was  put,  not  in  the 
form  of  a  charter  amendment,  but  in  that 
of  a  contract.  The  lower  court,  after  quot- 
ing from  the  opinion  rendered  by  it,  when 
the  case  was  before  it  under  the  act  of  1854 
(44  Md.  162)  said: 

*''It  is  to  be  observed  that  the  court  does [269 
not  rest  the  inability  of  the  legislature  to 
grant  to  a  corporation  an  irrepealable  ex- 
emption from  taxation  upon  tne  form  or 
character  of  the  particular  statute  then  un- 
der consideration,  but  puts  it  upon  the  broad 
ground  of  the  want  of  power  in  the  legisla- 
ture under  the  Constitution  to  make  such  a 
grant  at  all.  The  court  certainly  in  effect 
determines  that  any  form  of  law  which 
grants  to  a  corporation  such  a  corporate 
privilege  as  immunity  from  taxation  is  one 
passed  pursuant  to  the  section  of  the  Con- 
stitution referred  to,  and  is  therefore  sub- 
ject to  alteration  or  repeal  by  future  legis- 
latures." 

Without  pausing  to  consider  whether,  as 
contended,  the  rule  as  thus  announced  may 
have  been  in  some  respects  too  broadly  stat- 
ed, we  think  it  clear  that  the  mere  form 
adopted  by  a  legislature  in  conferring  a 
right  on  a  corporation  cannot  be  controlling, 
for  if  it  were  so  the  provision  of  the  Con- 
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■titution,  instead  of  being  commanding  and 
prohibitive,  would  merely  be  precatory  or 
advisory.  We  are  also  clearly  of  the  opin- 
ion that  the  act  of  1880,  in  its  essential  na- 
tare  and  eflfectj  in  whatever  form  couched, 
was  intended  to  be  and  necessarily  operated 
aa  an  amendment  to  the  charter  of  the  com- 
pany created  by  the  act  of  1854.  Such  be- 
ing its  essential  nature  and  necessary  ef- 
fect, we  think  it  plainly  came  within  the 
provisions  of  the  Constitution  of  1867,  and 
was  therefore  subject  to  repeal,  alteration, 
or  amendment. 

It  is  strenuously,  however,  insisted  that 
this  ease  should  not  be  controlled  by  the  rea- 
iOOB  previously  stated  because  of  the  follow- 
ing considerations:  The  decision  of  the 
eonrt  of  appeals  of  Maryland  under  the  act 
of  1854  (44  Md.),  it  is  urged,  was  not  imani- 
mous.  There  was  an  elaborate  dissent.  For 
this  reason,  and  because  the  case  was  open 
to  review  in  this  court  on  the  question  of 
the  impairment  of  the  obligations  of  the  con- 
tract, it  is  said  there  was  necessarily  grave 
doubt  as  to  the  rights  of  the  parties.  In 
view  of  the  foregoing  conditions  and  of  such 
doubt,  the  act  of  1880  embodied  but  an  hon- 
est effort  by  way  of  contract  and  compro- 
mise to  close  the  doubtful  controversy  in  the 
interest  of  both  parties,  the  state  on  the  one 
hand  and  the  corporation  on  the  other; 
fOJhenoe  the  act  of  1880  was  *not  subject  to  re- 
peal, alteration,  or  amendment.  Conceding, 
arguendo,  the  premise  upon  which  the  above 
deduction  is  based,  the  conclusion  itself  is 
devoid  of  foundation.  It  but  reiterates  in 
another  mode  of  statement  the  argument 
that  the  form  in  which  a  contract  is 
eouched,  and  not  its  substance  and  necessary 
effect,  is  the  criterion  by  which  to  ascertain 
whether  it  is  controlled  by  the  constitutional 

fix>vision  forbidding  irrepealable  contracts. 
oreover,  it  disregards  the  elementary  prin- 
ciple that  the  power  id  grant  an  irrcpeal- 
aUc  right  by  a  compromise  agreement  de- 
pended on  the  existence  of  the  authority  to 
make  such  grant  by  original  action.  The 
power  to  compromise  on  the  subject  was  as 
limited  as  the  power  to  contract  originally. 
DUtrict  of  Columbia  v.  Bailey  (1897)  171 
U.  8.  161,  43  L.  ed.  118,  18  Sup.  Ct.  Rep. 
9fiS.  Indeed,  the  entire  argument  upon  this 
branch  of  the  case,  reiterated  in  many 
forms,  amounts  but  to  the  contention,  when 
ultimately  considered,  that  because  the  act 
of  1880  is  asserted  to  have  been  enacted  with 
the  view  of  settling  what  was  honestly 
deemed  to  be  a  pending  and  serious  contro- 
versy, it  was  unwise,  and  it  may  be  unjust 
to  repeal  it.  Pretermitting  the  infirmity  in 
the  proposition  which  naturally  is  suggested 
by  the  fact  that  shortly  after  the  decision 
in  44  Md.  this  court  decided  that  the  pos- 
§ession  of  the  rights  and  privileges  of  a  for- 
mer corporation  did  not  endow  a  new  corpo- 
ration with  an  exemption  from  taxation  en- 
joyed by  the  old  {Morgan  v.  Louisiana 
[1876]  93  U.  8.  217,  23  L.  ed.  860),  and 
patting  out  of  view  the  other  cases  to  the 
•ame  effect,  decided  by  this  court  prior  to 
1880,  the  proposition  is  untenable.  It  but 
invokes  reasons  of  expediency  or  policy. 
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Into  these  considerations  we  may  not  en- 
ter; we  are  concerned  alone  with  the  ques- 
tion of  power,  and  on  passing  on  such  ques- 
tion cannot  hold  that  an  act  which  by  the 
very  terms  of  the  state  Constitution  was 
made  repealable,  nevertheless  engendered  an 
irrepealable  contract  protected  from  impair- 
ment by  the  Constitution  of  the  United 
States. 
Affirmed. 


♦JOHN  H.  EVANS,  as  Receiver,  Plff.  in  Err.,  [2711 

V. 

ANDREW  J.  NELLIS. 

(See  S.   C.   Reporter's  ed.  271-280.) 

Corporations — enforcement  of  stockholder's 
liability — Federal  courts — enforcement  of 
remedy  created  by  state  statute — con- 
struction of  statute  by  state  courts, 

1.  The  receiver  of  the  assets  of  a  corporation 
Is  not  authorized  to  maintain  an  action  to 
enforce  the  liability  of  a  stoclcholder,  by 
KaD.  Gen.  Stat.  1868,  SS  32,  44,  since  that 
act  made  the  liability  of  the  stoclcbolder, 
not  an  asset  of  the  corporation,  but  an  as- 
set which  a  creditor  of  the  corporation  alone 
could  recover  for  his  individual  benefit  to 
the  extent  required  to  pay  a  Judgment  ob< 
talned  by  him  against  the  corporation. 

2.  The  remedy  against  a  stockholder  of  an  in- 
solvent corporation,  given  to  the  receiver  of 
Its  assets  by  Kau.  Laws  1899,  chap.  10,  can- 
not be  enforced  until  such  receiver  hns  first 
brought  suit  against  the  corporation  and  ail 
resident  stoclcholders.  In  order  to  fix  the 
sum  required  to  pny  the  corporate  debts. 

3.  A  Federal  court  cannot  enforce  the  stat- 
utory liability  of  a  nonresident  stockholder 
of  a  foreign  corporation  at  the  suit  of  a  re- 
ceiver of  its  assets,  where  the  latter  hns  not 
first  taken  the  steps  which  the  statutes  of 
the  state,  as  construed  by  Its  courts,  make 
a  prerequisite  to  any  action  against  an  in- 
dividual stockholder. 

[No.  66.] 

Argued  and  Submitted  November  t,  1902. 
Decided  December  i,  1902. 

ON  A  CERTIFICATE  from  the  United 
States  Circuit  Court  of  Appeals  for  the 
Second  Circuit  presenting  a  question  as  to 
the  right  of  a  receiver  of  a  Kansas  corpora- 
tion to  maintain  an  action  to  enforce  the 
statutory  liability  of  a  nonresident  stock- 
holder.    Anstcered  in  the  negative. 

Statement  by  Mr.  Justice  White t 
The  questions  to  be  answered  and  the  case 
on  which  they  arise  are  shown  in  the  state- 
ment of  facts  and  resulting  questions  of  law 
constituting  the  certificate  of  the  court  be- 
low, which  is  as  follows: 

"Statement  of  facts. 
"That  the  Inter-Stat^  Loan  &  Trust  Com- 

Note. — On  the  right  to  enforce  stockholder's 
liability  outeide  of  the  state  of  incorporation-^ 
Hoe  note  to  Gushing  v.  Perot  (Pa.)  34  L.  R.  A. 
737. 

On  the  rights  of  receiver  to  property  outside 
the  jurisdiction  in  which  he  is  appointed — see 
note  to  Gilman  v.  Hudson  River  Boot  A  Shoe 
Mfg.  Co.  (Wis.)  23  L.  R.  A.  62. 
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panj  is  &  corporation  created  and  organized 
onder  and  l^  virtue  of  the  seneral  lawB  of 
the  state  of  Kansas,  July  22,  1885,  and  as 
such  was  authorised  to  transact  business  as 
a  land-mortffaffe  company;  that  in  or  about 
the  month  (3  November,  1897,  £.  B.  Crissey 
commenced  an  action  against  the  said  the 

[872] Inter-State  Loan  ft  *Trust  Company  in  the 
United  States  circuit  court  for  the  district 
of  Kansas,  first  division,  to  which  court  ju- 
risdiction in  that  behalf  duly  appertained; 
that  said  action  was  duly  commenced  by  the 
issue  of  a  summons  to  said  company;  that 
said  summons  was  duly  served  upon  the 
said  company,  and  that  said  company  duly 
appeared  in  said  suit  by  attorney  and  de- 
fended the  same,  and  that  such  proceedings 
were  afterwards  had  in  said  action  that  on 
the  31st  day  of  December,  1897,  a  judgment 
was  duly  given  and  made  in  and  by  said 
court  in  said  action  in  favor  of  the  said 
plaintiff  and  against  the  said  company,  in 
and  by  which  judgment  it  was  decided,  ad- 
judged, and  decreed  that  there  was  due  and 
owing  to  the  plaintiff  therein  from  and  by 
the  said  company  the  sum  of  $6,792.20  and 
$56.45  costs,  and  that  the  plaintiff  therein 
have  and  recover  said  sum  from  the  said 
company,  with  interest  thereon  from  said 
date  at  the  rate  of  6  per  cent  per  annum, 
and  that  the  said  plaintiff  have  execution 
therefor  against  the  said  company;  that 
thereafter  an  execution  against  the  property 
of  the  said  the  Inter-State  Loan  ft  Trust  Com- 
pany was  duly  issued  out  of  the  said  court 
upon  said  judgment  for  the  said  sum  of  $6,- 
792.20  ana  the  costs  as  aforesaid,  directed 
to  the  United  States  marshal  for  the  dis- 
trict of  Kansas,  and  that  thereafter  the  said 
marshal  duly  returned  said  execution  wholly 
unsatisfied  for  the  reason  that  no  property, 
real  or  personal,  belonging  to  said  company 
could  be  found  whereon  to  levy  the  same; 
that  thereafter  and  on  or  about  the  9th  day 
of  June,  1898,  upon  the  application  of  the 
said  E.  6.  Crissey,  the  plaintiff  herein  was 
duly  appointed  receiver  of  the  said  the 
Inter-Stato  Loan  ft  Trust  Company  by  the 
circuit  court  of  the  United  States  for  the 
district  of  Kansas,  first  division,  to  which 
said  court  jurisdiction  therein  duly  apper- 
tained, and  has  duly  qualified  and  acted  as 
such;  that  thereafter  and  on  or  about  the 
9th  day  of  February,  1899,  an  order  was 
duly  given  and  made  in  and  by  said  circuit 
court  of  the  United  States  for  the  district 
of  Kansas,  first  division,  by  which  order  it 
was  considered,  adjudged,  ordered,  and  de- 
creed that  the  said  John  H.  Evans,  as  re- 
ceiver, proceed  against  all  or  any  of  the 
stockholders  of  the  Inter-State  Loan  ft 
Trust  Company  from  whom,  in  his  judg- 

[S78]inent,  a  recovery  *can  be  had  to  collect  all  of 
their  liability  as  stockholders  in  said  com- 
pany, a  copy  of  which  order  is  hereto  an- 
nexed and  marked  exhibit  A,  and  which 
copy  the  plaintiff  herein  prays  may  be  con- 
sidered as  part  of  his  complaint  as  if  here- 
in set  forth  in  full;  that  the  defendant  is  a 
citizen  of  the  state  of  New  York,  and  prior 
to  the  month  of  November,  1897,  became  a 
stockholder  of  said  corporation  and  the 
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owner  of  602  shares  of  the  capital  stodc 
thereof  of  the  par  value  of  $100  a  share,  and 
has  ever  remained  a  stockholder  and  tJ^e 
owner  of  said  shares.  At  the  time  when  the 
defendant  became  a  stoddiolder  of  said  cor- 
poration, and  from  that  time  ever  since,  it 
was  provided  by  the  Constitution  of  tba 
state  of  Kansas  (art.  12,  f  2),  as  follows: 
'Dues  from  corporations  [orgiJiized  and  ex- 
isting  under  the  laws  of  the  state  of  Elan- 
sas]  shall  be  secured  1^  individual  liabilify 
of  the  stockholders  to  an  additional  amount 
equal  to  the  stock  owned  by  eadi  stock- 
holder, and  such  other  means  as  shall  ba 
provided  by  law ;  but  such  individual  liabil- 
ities shall  not  apply  to  railroad  oorpora- 
tions  nor  corporations  for  religious  or  ehar- 
itable  purposes.'  At  the  time  the  defendant 
became  a  stockholder  of  said  corporation  it 
was  provided  by  the  General  StatuteB  of 
Kansas  of  1868  (chap.  23,  |9  32,  44)  aa  fol- 
lows: 

**  'Sec.  32.  If  any  execution  shall  biLve 
been  issued  against  the  property  or  effects 
of  a  corporation,  except  a  railway  or  a  re- 
ligious or  charitable  corporation,  and  there 
cannot  be  found  any  property  whereon  to 
levy  such  execution,  then  execution  may  be 
issued  against  any  of  the  stockholders,  to  an 
extent  equal  in  amount  to  the  amount  of 
stock  by  him  or  her  owned,  together  with 
any  amount  unpaid  thereon;  but  no  execu- 
tion shall  issue  against  any  stockholder,  ex- 
cept upon  an  order  of  the  court  in  which 
the  action,  suit,  or  other  proceeding  shall 
have  been  brought  or  instituted,  made  upon 
motion  in  open  court,  after  reasonable  no- 
tice in  writing  to  the  person  or  persons 
sought  to  be  charged;  and,  upon  such  mo- 
tion, such  court  may  order  execution  to  is- 
sue accordingly;  or  the  plaintiff  in  the  exe- 
cution may  proceed  by  action  to  charge  the 
stockholders  with  the  amount  of  his  judg- 
ment.' 

"  'Sec.  44.  If  any  corporation,  created  un- 
der this  or  any  general  ^statute  of  this  state,[Sl 
except  railway,  or  charitable  or  religions 
corporations,  be  dissolved,  leaving  debts  un- 
paid, suits  may  be  brought  against  any  per- 
son or  persons  who  were  stockholders  at  the 
time  of  such  dissolution,  without  joining 
the  corporation  in  such  suit;  and  if  judff- 
ment  be  rendered,  and  execution  satisfieS, 
the  defendant  or  defendants  may  sue  all 
who  were  stockholders  at  the  time  of  disso- 
lution, for  the  recovery  of  the  portion  of 
such  debt  for  which  they  were  liable,  and 
the  execution  upon  the  judgment  shall  di- 
rect the  collection  to  be  made  from  property 
of  each  stockholder,  respectively;  and  if  any 
number  of  stockholders  (defendants  in  the 
case)  shall  not  have  property  enough  to 
satisfy  his  or  their  portion  of  the  execution, 
then  the  amount  of  deficiency  shall  be  di- 
vided equally  .'^mong  all  the  remaining 
stockholders,  and  collections  made  accord- 
ingly, deducting  from  the  amount  a  sum  in 
propoilion  to  the  amount  of  stock  owned 
by  the  plaintiff  at  the  time  the  compMixj 
dissolveo.' 

"By  a  law  of  Kansas  enacted  January  11^ 
1899,  II  32  and  44  aforesaid  were  repaded, 
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tnd  by  §1  14  and  15  it  was  provided  as  fol-  liability  of  the  etockliolders  of  corporations, 

kywa:  or  are  they  invalid  as  subjecting  such  stock- 

"'Sec.  14.  That  section  32,  chapter  23,  of  holders  to  liabilities  other  than  'dues  from 

th€  General  Statutes  of   1868,  be  and  the  corporations?' 

same  is  hereby  amended  to  read  as  follows:  '^d.  Do  §$  14  and  15  aforesaid  contra- 
See.  32.  If  any  execution  shall  have  been  vene  the  Constitution  of  the  United  States 
issued  a^inst  the  property  or  effects  of  a  by  impairing  the  contractual  liability  of  the 
eorporabon,  except  a  railway  or  a  religious  defendant  previously  existing  as  a  stock- 
or  charitable  corporation,  and  there  cannot  holder  of  a  corporation  of  the  state  of  Kan- 
be  found  any  property  upon  which  to  levy  gas? 

such   execution,   such   corporation   shall   be  ♦"3d.     Is  the  plaintiff,  as  a  receiver  ap-[276] 

deemed  to  be  insolvent,  and  upon  applica-  pointed  as  aforesaid,  entitled  to  maintain  an 

tkm   to   the   court   from    which    such    exe-  action   in   the  circuit  court  of  the  United 

dition  was  issued,  or  to  the  judge  there-  States    for    the    northern    district   of   New 

of,    a     receiver     shall     be    appointed     to  York? 

dose   up    the   affairs   of   said    corporation.  "In  accordance  with  the  provisions  of  | 

Such    receiver   shall    immediately    institute  6  of  the  act  of  March  3,  1891,  establishing 

proceedings  against  all  stockholders  to  col-  courts  of  appeals,  etc.,  the  foregoing  ques- 

l«ct   unpaid   subscriptions   to  the  stock   of  tions  of  law  are  by  the  circuit  court  of  ap- 

8uch  corporation,   together   with   the  addi-  peals  for  the  second  circuit  hereby  certified 

tional   liability  of  such  stockholders  equal  to   the   Supreme   Court."     [26   Stat   at  L. 

to  the  par  value  of  the  stock  held  by  each.  828,  chap.  517,  U.  S.  Comp.  Stat  1901,  p. 

An  collections  made  by  the  receiver  shall  be  549.] 
held  for   the  benefit   of   all   creditors,   and 

ftball  be  disbursed  in  such  manner  and  at  Mr.  Stephen  B.  Stanton  submitted  the 

roch  times  as  the  court  may  direct     Should  cause  for  plaintiff  in  error.     Messrs.  L.  A. 

the  collections  made  by  the  receiver  exceed  Stebhinst,  C.  J.  EranSy  and  P.  Tecumseh  Sher- 

the    amount    necessary  to   pay   all   claims  177 an  wcn^  with  him  on  the  brief. 

igAinst  such  corporation,  together  with  all  a  receiver  may  maintain  an  action  in  a 

;t75)coft8  ♦and  expenses  of  the  receivership,  the  jm  isdirtion  other  than  that  in  which  he  was 

remainder  shall  be  distributed  among  the  api)ointod. 

itoAholders    from    whom    collections    have  HairHns  v.  Glenn,  131  U.  S.  319,  33  L.  ed. 

ben  made,  as  the  court  may  direct;  and  in  184.  9  s„p.  ct.  Rep.  739;  Olcnn  v.  Liggett, 

the  event  any  stockholder  has  not  paid  the  135  u.  S.  533,  34  L.  ed.  262,  10  Sup.  Ct.  Rep. 

imount  due  from  him  the  stockholders  mak-  rq7  .   aienn  v.  Marhury,  145  U.  S.  499,  36 

ing  payment  shall  be  entitled  to  an  assign-  j,,   ed.   700,    1^   Sup.   Ct.   Rep.   914;    Great 

meat  of   any   judgment   or   judgments   ob-  Western  Tvleg.  Co.  v.  Purdy.  162  U.  S.  329, 

Uincd  by  the  receiver  against  such  stock-  40  l.  ed.  986,  16  Sup.  Ct.  Rep.  810;  First 

bolder,  and  may  enforce  the  same  to  the  ex-  ^^-^^    ;^„„;^,  v    Hatrktns,  174  U.  S.  364,  43 

tent  of  his   proportion  of  claims   paid  by  j^   ed.  1007,  19  Sup.  Ct.  Rep.  739. 

a  ■  »«  .^.oi.xoo*'^  forei<^n  receiver  will  be  permitted  to  sue 

'Sec.  15.  That  section  46,  chapter  23,  of  ^nd  defend  as  a  foreign  receiver  in  all  courts 

the  General   Statutes   of   1868   be  and   the  ^f  ^^y^^^.  grates  than  that  in  which  he  was 

Mme  IS  hereby  amended  to  read  as  follows:  appointed,  on  the   principle  of  comity,  ex- 

Scc.  46.  The  stockholders  of  every  corpora-  ^  ^.^lere  the  rights  of  citizens  of  the  state 

lion,  except  railroad  corporations  or  corpo-  ^j    ^^^    ^^rum    aro    prejudiced    thereby,   or 

rations  for  religious  or  charitable  purposes,  ^y^^^^  j^  would  be  in  wntravention  of  the 

Hhall  be  liable  to  the  creditors  thereof  for  y      ^f  ^^^y^  ^^^^^ 

any  unpaid  subscriptions,  and,  in  addition  ^  g^^.^^^    Receivership,  p.  167. 

thereto    for   an  amount  equal   to   the   par  ^he  business  relations  between   the  citi- 

vdue  of  the  stock  owned  by  them   such  lia-  ^^^  ^^^  institutions  of  the  several  states 

bihty  to  be  considered  an  asset  of  the  cor-  ^^^  ^^  intimate  that  to  deprive  those  com- 

poratjon  in  the  event  of  insolyencv,  and  to  ^^^^^  ^^  ^^^  .„  ^„^  jurisdiction  from  suing 

Ui  coll«jted  by  a  receiver  for  the  benefit  of  V^  ^^^^^^       ^i^j,^^^  ^J      .^1  ^^^           .^        K 

t''1^.\^"-      ^9^%Q?T-   ^                 '    ^^  ifestly  absurd  and  out  of  harmony  with  the 

1302^1315,  pp.  293,  296.]  t,^„/^j  ^,,^„^                                 ^ 

"The  P^^^\^^l%;^^^^IZt  f]^r  \ll  Hoxoarth  v.  Angle,  162  N.  Y.  179,  47  L. 

oreuit  court  of  the  United  Stat^  for  the  ^  ^    ^^     5^  ^^^;  ^g       Hou^thv.  Ell- 

^^i  ^>f^i«M  ♦h^TnJ,%L/  ^^9er,  86  Fed.  64;   Howarth  v.  Lombard, 

W   ?l^«a„^    nnnninfir!^^^^  176  Mass.  670,  49  L.  R.  A.  301,  66  N.  E. 

moo,  alleging  his  liability  as  a  stock-  T^"*-  ^l^f^/^'f'/^  ^^^T     qt  n    n    a 

Mder  ^nd  ^e  owner  of  the  slid  602  shares  J**  ^^-  ^J'^j   f«^  L^*'^'^'''^  Vu  ^'  ^'  ^ 

of  the  said  corporaUon.  240,  95  Fed.  747.     See  also,  to  the  same  ef- 

"Upon  the  foregoing  facta  this  court  de-  ^^^»  ^^^^  ^-  ^^-  •^<^'^'*»  20  Barb.  585;  Pugh 

tires  instructions  upon  the  followim?  ques-  v.  Uurtt,  52  How.  Pr.  22;  Stoddard  v.  Lum. 

tions:  159  N.  Y.  265,  45  L.  R.  A.  551,  53  N.  E. 

•'Questions  of  law.  1108;   Winans  v.   Gibbs  d  8.  Mfg.  Co.  48 

*lat  Are  |§    14   and    15   of   the  laws   of  Kan.  780,  30  Pac.  163;  Robertson  v.  Staed. 

Kansas  of  1899  valid  legislation  in  view  of  135  Mo.  139,  33  L.  R.  A.  203,  36  S.  W.  610; 

tke  provision   of    the   Constitution    of   the  Casileman  v.   Templeman,  87   Md.   546,  41 

iUte  of   Kansas   respecting  the  individual  L.  R.  A.  367,  40  Ati.  276;  Hurd  v.  Eliza- 

IB7V.M.  IW 


Vn,  97T  BuTREKE  CooRT  OP  THK  Uhited  Staiis.  Oct.  Tom, 

betk,  41  N.  J.  L.  2;  Swing  t.  Bsnlley  d  0.  CattUmon  v.  remplemoti,  8T  Hd.  64B,  41  L. 

Furniture  Co.  45  W.  Va.  2S3,  31  8.  E.  625;  K.   A.   397.   40  Atl.   276;    Bicing   t.   WMI» 

llerchantt'  Nat.  Bank  t.  MeLeod,   38  Ohio  Itiver  Lumber  Co.  01   Wis.   517,  B5  N.  W. 

St.    174;    Melgner   v.   Baiter,   flS   Ind.   425;  174;    Rockwell  v.   Mencin,   45   H.   T.   166; 

Buultcare  v.  Davit,  00  Ala.  214,  9  L.  R.  A.  Watertfieree   Oil    Co.   t.   Amerhan   BaoK 

001,    8    So.    84;    Lgcoming   F.    Ins.   Co.    v.  BanJt,  71  Mo.  App.  663;  Brigham  v.  Ludtng' 

Wrigkl,  66  Vt.  628;   Woil  v.  Bank  of  Burr  Ion,  12  Bktchf.  237,  Fed.  Cu.  No.  1^74. 
Oak,  76  Mo.  App.   34;   Hale  t.   Tyler,   104 

Fed,  757;  Bmall  v.  Smith,  U  8.  D.  621,  S6  Mr.  Justice  WUte  delivered  the  opinioD 

N.  W.  648;  6  Thwnp.  Corp.  p.  5S44.  of  the  court; 

A  Tflfj  liberal  rule  now  prevails  in  this  The  third  question  lie*  at  the  thnjihold, 

court  ae  to  the  scope  and  extent  of  the  doc-  and    requires    to   be     knaweiml    before   ap- 

trioe  of  comity   in   proceedings   to   enforce  proaching  the  coiuii deration  o(  the  flrit  and 

contractual  llabilitiea.  second    questions,     Tliis    becomes    apparent 

Whil7nan  v.  National  Bank,  17S  U.  S.  569,  when  it  is  seen  that  if  tbe  first  and  second 

44  L.  ed.  B87,  20  Sup,  Ct,  Rep,  477,  be  answered  in  such  a  manner  as  to  sustain 
Afr.  Andrew  i,  HelUa  in  propria  per-  Uie  cause  of  action,  Uie  question  would  yet 

■ona  argued  the  cause  and  flled  a  brief  for  remain  whether   the  receiver,  appointed  oa 

defendant  in  error:  stated,  had  authority  to  proaecute  the  suit. 

Under  the  law  in  question  (diapter  10  of  ivhilst,  on  the  other  hand,  if  the  concIusloB 

laOB),  the  proceeding  to  collect  from  ^tock-  be   reached   that   the   receiver   was  without 

holders  of  a  corporation  a  judgment  previ-  power    to    bring    the    suit — irrespective    of 

ously  obtained  against  the  corporation  is  an  what  might  be  the  reply  to  the  flrat  two 

equitable    proceeding,   and   all    stockholders  questions — these    questions    become     irrel*- 

within  the  jurisdiction  must  be  made  par-  vant  and  the  case  is  disposed  of. 

ties,  to  the  end  that  all  debts  of  the  corpora-  The  judgment  against  the  corporation  in 

tion  mn3' be  adjudged,  and  assesstnente  made  the  circuit  court  of  the  United  States  for 

BuIScicnt  to  satisfy  such  debts.  the  district  of  Kansas  was  rendered  on  De- 

Waller  \.  Hamer  (Kan.)  69  Fac.  186.  camber  31,  1S07,  prior,  therefore,  to  the  en- 

The   receiver  has  no  extra-territorial  ju-  actment  of  the  Kansas  sUtute  of  1800.    So, 

risdiction   or   power   of   official   action,   and  "™i  ''•"  execution  was  issued  and  the  re- 

cannot,  as  a  matter  of  right,  go  into  a  for-  ceiver   appoinUd    prior   to   the   passage   o( 

eign  state  or  jurisdiction,  and  there  Insti-  that  act.     After  the  receiver  had  been  an- 

tutc  an  action  for  the  recovery  of  demands  pointed,    however,    and    subsequent   to    tha 

or  debts  due  to  the  person  o»  estate  subject  passage  of  the  act  o(  1809,  the  court  entered 

to  his  receivership.  ""  order,  directing  the  receiver  to  proceed 

Wyman  v.  Eaton.  107  Iowa,  214,  43  L.  R.  ags'ist  "oil  or  any  of  the  stockholders  of 

A.  895.  77  N,  W.  885;  Booth  r.  Clark.   17  t^^e    Inter  State    Loan    4    Ti-ust    Company, 

How.  322,  15  L.  ed.  164;   Wimna  v.  G<bbt  J"^"™  "no™'  i?,  '>"'  judgment,  a  recovery  cao 

d  a.  Ufa.  Co.  48  Kan.  777,  30  Poc,  163.  ^  V."  ,V*   '".         "]'   "'   "'"''   '■*'"'"r   " 

An   order   of   appointment   of   a   receiver  stocltholders   in   said   company."     Now   tbe 

which  gives  him  authority  to  bring  suits  in  """'O'lly  to  so  direct  the  receiver  must  rert 

other   states   is   without   efficacy   to   create  "if"  ^r'"  **>"  ^^atute  of  'KansaB  of  1868,[«T1 

auch  right,  without  sanction  in  the  states  "ferred   to   in   tlie  certificate,  or  upMi  the 

where  the  suite  are  brought,  «^""te  -f   1809.     But  the  right  of  the  ro- 

Wy>^f,.n  V.   Eaton,   107   Iowa,  214,  43  L  ''"V"  "J  "l^  "ss^t^"'  the  corporation  to  sue 

R.  a!  ei>.1,  77  N.  w!  B66.  I'^'J*',  "■«,  '^°"*?,^  '»«  **  "j*?" "  the  lisMl- 

A  receiver  of  a  corporation  appointed  in  "^  °''-  "/'i'ij.'i*'''^."'  'J^","^  "f  *''°i'"l  *'',?"' 

meTof  tTX^r.t>^^y.^.ri:'Xn  -'P-'--  ""' -  -f  ^^-^  ">«  -■"*« 

it  would  be  in  contravention  of  the  rigbte  ff,';^„!,iv?;^^™l  l^n^flf^f  tKr.lt  nf  ™^,iI2 

of  the  eiti«:ns  of  the  state  and  operatS  to  "* '"''"v  ""-'.t,?    ;  «),,  ■   !5    I'T  IE* 

tk.;.  ;«i.._^                                          "^  to  pay  his   judgment  obtained  against  the 

their  mjury.  corporation.     In    Abbey    v.    W.    5.    Oritnt, 

V"*-    ,                  n  u      w            /  Oftf   Goodi   Co.  44  Kan.  415,  418,  24  Pac. 

A  receiver  cannot  teke  charge  of  any  pro-  ^^^  ^^l,  it  was  said,  referring  t^  the  lii^ 

ceeding  in   a  foreign   jurisdiction   by   com-  |,i,it     „„<!„  the  act  of  1868; 

mencing  "n  "Cjion.  or  defending  an  existing  .,^'^6  nature  of  this  liability  Is  peculiar; 

action,  without  the  express  auttoriW  of  the  j^  ^^^,^3  ^^  have  been  created  for  the  eiclu- 

court  whose  ofl«*r  he  was,  so  as  to  bind  any  ,1,.^  benefit  of  corporate  creditors.     The  Ila- 

proparty  or  elTects  in  his  hands  os  receiver,  ^ijjt     ^ests  upon  the  stockholders  of  thecor- 

Pendleton  v.  iiuMcH,  144  U.  8.  640,  38  L.  ..oration  to  respond  to  the  creditors  for  an 

ed.   574,    12   Sup,   Ct.   Rep.   743;    Booth   v.  amount  equal  to  the  stock  held  by  each,  and 

CUirk,  17  How,  322,  IE  L.  ed.  104.  ;(,  i,(,3  been  held  that  the  action  to  enforce 

Leave     to    bnng   thiB   particular    action  this  lisbility  can  only  be  maintained  by  the 

should  have  been  obtained,  both  of  the  court  ..leditors  themselves  m  their  own  right  and 

appointing  the  receiver,  and  of  the  court  in  for  their  own  benefit." 

which     the    action    was   brought.     General  The  nature  and  extent  of  the  liability  un- 

leave  to  bring  any  action  is  improper.  ,[er  the  Kansos  sUtute  of  18IJ8  was  so  fully 

Withcrbee  v,  Witherbee,  17  App.  Div,  181,  reviewed  and  steted  in  Whitman  v.  Oxfor4 

45  N,  V.  Supp.  297 ;  Fogg  v.  Supreme  Lodge.  .Vai.  Bunk,  176  U.  8.  659,  44  L.  ed.  S87,  20 
U.  O.  of  a.  L.  150  Mass.  0,  33  N.  E,  602;  Sup.  Ct  Rep.  477,  that  we  content  ouraelTM 
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with  referring  to  that  eaae  as  conclusively 
demonstrating  the  proposition  previously 
fitted.  Tested,  then,  bv  the  Kansas  act  of 
1868,  it  is  manifest  tiiat  the  receiver  had  no 
authority  to  bring  this  suit  even  in  the 
courts  of  the  state  of  Kansas,  and  he  clear- 
ly therefore,  had  no  power  to  prosecute 
ineh  action  in  the  courts  of  another  juris- 
diction. Indeed,  it  is  manifest  that  the 
luit  brought  by  the  receiver  which  is  now 
nider  consideration  was  not  deemed  by  him 
to  be  a  suit  under  the  Kansas  act  of  1868, 
ifaice  the  recovery  which  he  seeks  was  not 
the  amount  of  the  judgment  rendered  in  fa- 
Tor  of  the  creditor  in  the  particular  suit 
wherein  the  receiver  was  appointed,  but  the 
whole  sum  of  the  stodchotder's  double  lia- 
bility, which  could  only  be  upon  the  theorv 
that  the  receiver  was  entitled  to  take  such 
liability  as  the  receiver  of  the  corporation 
md  as  a  corporate  asset  to  pay  the  debts 
leoerall^.  In  fact,  the  foregoing  proposi- 
ttons  might  have  been  taken  as  conceded, 
ance  in  the  argument  at  bar  the  right  of 
the  receiver  to  sue  was  upheld,  not  on  the 
ground  that  he  was  acting  under  the  act  of 
[178]  1868,  but  that  he  was  proceeding  *in  fur- 
therance of  and  in  supposed  conformity  to 
the  act  of  1899.  This  contention  being  in  ef- 
fect rested  on  the  proposition  that  although 
the  judgment  was  rendered  and  the  receiver 
tppointed  before  the  passage  of  the  act  of 
1899,  the  order  of  the  court  empowering 
him  to  enforce  the  liability  of  stockholders 
was  entered  after  the  enactment  of  the  act 
of  1899,  and  therefore  conferred  upon  the 
receiver  the  authority  which  it  is  in  the  ar- 
gument assumed  he  would  have  had  a  right 
to  exercise  if  appointed  under  that  act. 

The   question    then    is,    Conceding   argu- 
tndo,  the  proposition  that  the  receiver  was 
tppointed  imaer  the  act  of  1899  and  in  sup- 
poted  conformity  to  it,  was  he  authorized 
lo  prosecute  this  suit  by  virtue  of  the  act 
of  18997    The  import  of  the  Kansas  act  of 
1899  and  the  extent  of  the  powers  which  it 
•etUed  into  being,  were  decided  by  the  su- 
preme court  of  Kansas  in  Waller  v.  Hamer 
(Jane  7,  1902),  not  yet  reported  in  the  offi- 
cial reportSyt   but   found  in  the  advanced 
•keets  of  the  69th  Pacific  Reporter,  p.  185. 
In  that  case  two  creditors  obtained  judg- 
nent  in  a  ELansas  court  against  a  corpora- 
tion.   Executicm  having  been  issued  and  re- 
tnrned  no  property  found,  one  of  the  cred- 
itors moved  for  the  appointment  of  a  re- 
ceiver to  close  up  the  affairs  of  the  corpora- 
tion, which  motion  was  allowed.    The  re- 
ceiver thus  appointed  brought  suit  against 
t  stockholder   to  recover  his   unpaid  sub- 
scription and  statutory  liability.    The  de- 
fendant filed  an  answer  and  a  plea  in  abate- 
ment, which,  among  other  things,  we  quote 
from    the    opinion    of    the  Kansas  court, 
iiserted  "that  the  receiver  should  not  be 
permitted  to  further  prosecute  the  action 
tgainst  him  until  all  the  stodcholders  were 
brought  into  court,  to  the  end  that  a  final 
taeertainment  of  the  debts  of  the  corpora- 
tion and  an  adjustment  and  settlement  of 
the  liabilities  of  the  stockholders  to  the  cor- 
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poration  and  as  between  themselves  might 
be  had.  To  this  plea  in  abatement  the 
plaintiff  demurred,  which  demurrer  was 
sustained.  Thereafter,  upon  leave  of  court, 
the  defendant  demurred  to  the  petition  for 
the  reasons :  ( 1 )  That  the  plaintiff  had  no 
legal  capacity  to  institute  and  maintain  the 
present  action;  (2)  that  the  petition  did 
not  state  facts  sufficient  to  constitute  a 
cause  of  action  against  the  defendant;  (3) 
that  there  is  a  d^ect  of  *parties  plaintiff; [279] 
(4)  that  there  is  a  defect  of  parties  defend- 
ant. This  demurrer  was  overruled,  and 
thereafter  the  defendant  answered."  In  re- 
viewing the  action  of  the  trial  court  the  su- 
preme court  of  Kansas  said: 

"Prior  to  the  enactment  of  chapter  10, 
Laws  of  1899,  the  creditor  of  a  business  cor- 
poration, other  than  a  railway  or  bank, 
micht  proceed  against  the  individual  .stock- 
holders onlv  (1)  by  motion  after  judgment 
and  execution  against  the  corporation  re- 
turned nulla  hotia;  (2)  by  action  after  dis- 
solution, either  by  expiration  of  time,  judg- 
ment of  dissolution,  or  suspension  of  busi- 
ness for  more  than  one  year,  as  provided  in 
S§  32,  46,  Corp.  act  1868.  Chapter  10  of  the 
Laws  of  1809  repealed  said  §§32  and  46, 
and  substituted  therefor  §§14  and  15." 

The  sections  of  the  act  of  1800  referred  to 
are  those  set  out  in  the  certificate  of  the 
court  below.  The  court  then  further  said 
that  it  was  obvious  that  the  act  of  1899 
created  an  "entirelv  different  remedy  from 
that  provided  by  the  act  of  1868,"  and  de- 
clared, referring  to  the  act  of  1800,  that 
"there  exists  no  other  statute  by  which  the 
creditor  of  an  insolvent  or  dissolved  corpo- 
ration may  proceed  against  its  stockholders. 
It  follows,  therefore,  that  if  a  creditor  de- 
sires to  make  a  stockholder  respond  for 
the  debts  of  the  corporation,  he  must  pro- 
ceed against  him  in  the  mode  thus  pre- 
scribed, and  no  other."  Proceeding,  then, 
to  test  the  right  of  the  receiver  to  sue,  by 
the  act  of  1809,  the  court  held  that,  as  ho 
had  not  brought  a  suit  against  the  corpora- 
tion and  all  uie  resident  stockholders,  in  or- 
der in  such  suit  to  fix  the  sum  required  to 
pay  the  corporate  debts,  he,  the  receiver, 
was  wholly  without  authority  under  the 
statute  to  make  any  demand  whatever 
against  a  stockholder,  as  the  previous  suit 
to  fix  the  sum  required  to  pay  the  debts  was 
an  essential  prerequisite  under  the  statute 
to  any  action  by  a  receiver  appointed  under 
the  act  of  1800  against  a  stockholder. 
Summing  up  its  view  of  the  act  of  1899,  the 
court  said: 

"This  act  provides  a  complete  system  for 
collecting  the  assets  and  paying  the  debts  of 
an  insolvent  corporation,  and  of  adjusting 
the  liabilities  of  the  stockholders  between 
themselves.  To  do  this  the  receiver  must 
bring  in  all  stockholders  that  are  within  the 
jurisdiction  of  the  court,  that  in  one  pro- 
ceeding the  ^court  may  ascertain  and  deter- [280] 
mine  the  indebtedness  of  the  corporation, 
the  amount  each  stockholder  should  pay, 
and,  if  one  has  paid  more  than  his  propor- 
tion, award  him  such  relief  against  the 
other  stockholders  as  may  appear  just.  The 
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receiver  having  failed  to  comply  with  this 
plain  statutory  requirement,  the  demurrer 
to  the  plea  in  abatement  should  have  been 
overruled." 

It  therefore  follows  that  there  was  no  au- 
thority conferred  by  the  act  of  1899  of  Kan- 
sas;  from  which  the  right  of  the  receiver  to 
bring  the  suit  which  is  now  before  us  can  be 
deduced.  It  having  been  heretofore  demon- 
strated that  there  was  no  such  right  under 
the  act  of  1868,  and  as  there  is  no  such 
power  under  the  act  of  1899,  it  follows  nec- 
essarily that  the  receiver  was  without  any 
iiuthority  whatever,  and  the  third  question 
niu<«t  be  answered  no.  Of  course,  in  answer- 
ing this  question  we  express  no  opinion 
whatever  as  to  how  far,  if  at  all,  the  act  of 
1899  could  validly  operate  to  repeal  the 
right  of  action  in  favor  of  creditors  given 
by  the  Kansas  statute  of  1868,  so  far  as 
creditors  are  concerned,  whose  debts  accrued 
prior  to  the  repeal.  We,  of  course,  also  ex- 
press no  opinion  whatever  upon  the  ques- 
tion of  how  far  the  rights  and  remedies  «on- 
ferred  by  the  act  of  1899  could  lawfully*  be 
enforced  against  stockholders  in  corpora- 
tions who  became  such  stockholders  prior  to 
the  passage  of  that  act.  And  this,  of 
course,  excludes  the  intimation  of  any  opin- 
ion as  to  how  far  a  judgment  rendered  in  a 
court  of  Kansas  in  a  suit  brought  by  a  re- 
ceiver against  the  corporation  and  the  resi- 
dent stockholders^  to  fix  the  sum  required 
to  pay  the  corporate  debts,  would  be  bind- 
ing upon  nonresident  stockholders  not  di- 
rectly a  party  to  such  action,  especially 
where  their  subscription  to  stock  had  been 
mnde  prior  to  the  enactment  of  the  act  of 
1890.  The  third  question  will  be  answered 
no,  and  it  is  unnecessary  to  answer  the 
other  questions. 

And  it  is  so  ordered. 


[281]*M1LTENBERGER  LAWDER  et  al,  Peti- 
tioners, 

V, 

WILLIAM  F.  STONE,  Collector. 
(See  S.  C.  Reporter's  ed.  281-294.) 
Duties — vcorthless    articles — decayed    fruit. 

Tbnt  portion  of  a  cargo  of  pineapples  which  on 
arrival  within  the  Umits  of  a  port  of  entry 
of  the  United  States  was  found  to  be  so  de- 
cayed as  to-  be  utterly  worthless  is  not  du- 
tiable, though  the  loss  was  less  than  10  per 
cent  of  the  total  invoice,  as  entirely  worth- 
less articles  are  not  within  the  provision  of 
the  customs  administrative  act  of  June 
10,  1890,  i  23,  that  no  allowance  shall  be 
made  for  damage  to  "goods,  wares,  and  mer- 
chandise" imported  into  the  United  States, 
unless  the  importer  shall  al>andon  to  the 
United  States  a  portion  of  such  articles 
amounting  at  least  to  10  per  cent  of  the  to- 
tal invoice. 

[No.  82.] 

Submitted    November    11,     1902.     Decided 
December  i,  1902, 

ON  WRIT  of  Certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for  the 
Fourth  Circuit  to  review  a  decree  which  re- 
versed a  judgment  of  the  Circuit  Court  for 
J7S 


the  District  of  Maryland  affirming  the  de- 
cision of  the  board  of  general  appraiseni 
which  sustained  a  protest  of  impoi-tera 
against  the  assessment  of  duties  on  decayed 
fruit.     Reversed. 

See  same  case  below,  41  CO.  A.  62 1,  101 
Fed.  710. 

Statement  by  Mr.  Justice  Wkite: 
In  the  months  of  May,  June,  and  July* 
1807.  the  petitioners,  copartners  trading  aa 
S.  M.  Lawder  &  Sons,  Imported  into  the 
port  of  Baltimore  from  the  British  Weet 
Indies  several  careoes  of  pineapples,  in- 
voiced as  a  specified  number  of  doasens. 

Upon  the  discharge  of  the  cargo  at  Bal- 
timore, after  the  pineapples  *had  been  taken [2C 
out  of  the  vessels  and  their  number  esti- 
mated by  the  inspectors,  there  remained  in 
the  holds  a  quantity  of  what  was  described 
as  "slush,"  consisting  of  decomposed  v^- 
etable  matter,  mixed  with  bilge  water  and 
other  debris  of  the  cargo,  some  of  it  in  a 
semi-liquid  condition.  This  slush  was 
brought  up  from  the  holds  in  baskets  and 
included  by  the  inspectors  in  their  appraise- 
ment of  the  cargoes.  The  pineapples  al- 
leged to  be  contained  in  the  slush  were  un- 
countable, and  their  number  was  roughly 
estimated  by  the  inspectors  by  counting  the 
pineapple  tops  and  butts  contained  m  a 
number  of  baskets  of  the  slush,  striking  an 
average  of  those  baskets,  and  then  calculat- 
ing the  number  contained  in  the  whole 
quantity  of  slush  according  to  that  average. 
The  material  thus  removed  from  the  vessels 
was  commercially  valueless,  and  under  the 
sanitaiy  regulations  of  the  city  of  Balti- 
more was  taken  down  the  river  on  a  scow 
and  dumped  overbonrd.  The  number  of 
pineapples  so  estimated  by  the  inspectors  to 
be  containe<l  in  the  slush  was  less  than  10 

f)er  cent  of  the  total  invoice,  and  the  col- 
ector  treated  the  loss  as  a  case  of  damage 
to  the  cargo  within  the  meaning  of  S  23  of 
the  customs  administrative  act  of  June  10, 
1890,  and  assessed  duty  on  the  whole  num- 
ber of  pineapples  estimated  by  the  inspect- 
ors to  be  contained  in  the  cargoes,  including 
this  quantity  of  slush. 

The  board  of  general  appraisers  sustained 
a  protest  of  the  importers  against  the  as- 
sessment of  duties  on  the  worthless  and  in- 
distinguishable mass  referred  to,  and  this 
decision  was  affirmed,  on  appeal  of  the  col- 
lector, by  the  circuit  court  of  the  United 
States  for  the  district  of  Maryland.  On  a 
further  appeal  by  the  collector  the  circuit 
court  of  appeals  for  the  fourth  circuit  re- 
versed the  decisions  which  had  been  maide 
in  favor  of  the  importers  and  sustained  the 
action  of  the  collector.  41  C.  C.  A.  621,  101 
Fed.  710.  The  case  was  then  brought  to 
this  court  by  writ  of  certiorari. 

Mr.  Edward  S.  Hatoh  submitted  the 
cause  for  petitioners.  Messrs.  J.  Stuart 
Tompkins  and  ^Vinifrcd  Sullivan  were  with 
hiui  on  the  brief: 

The  actual  quantity  of  merchandise  im- 
ported determines  the  amount  of  duty,  and 
not  th.e  original  quantity  bought  and  shipped 
from  abroad. 
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V  U  ad.  ttti  VttlUi  SMtM  T.  Btmthmavd,  within  the  llmita  «t  »  port  ol  mbey  ol  tha 

•  Bov.  aS7,  »L.«d.»Oi  Bal^MirT.  Ailu-  Cnitad  Statct,  goo^  warM,  and  Banbaa- 

mm,  I  fc«T.  0U,  IT  Fad.  SSI ;   Vaawr  4  (Uaa  frnpcwted  Into  tlia  United  BtaUa,  wiO- 

nvnp  r.  AoIlMHtoU,  88  Fed.  4BS;  ^iMrieaN  In  the  meaalac  «t  this  cKpnaalaa  aa  •» 

iHar  Jt<.  Oa.  T.  I7«lt«l  fftatca,  01   Fad.  plojtd  in  tha  acetlmi  abtyra  qnotadt  b  tha 

M:  Aaw  t.  JN^  7S  Fad.  IW.  qnaatfon  far  dodaiiM. 

lU  fMt  that  pralMbta  hiai  ditrilut  tha  In  Marriott  w.  Bnm*  (18H)  9  How.  Sit, 

•MM  SMT  Uva  ban  an  alamant  in  fl^  IS  L.  ad.  tSt,  it  waa  hdd  that,  aadw  tha 

•a  priaa  •«  tha  saMhandiaa  at  tht  port  c3  Hth  aeetlaa  of  tha  tariff  a«t  ol  Jnlf  M^ 

■pictalian  «u  ham  no  waight  in  daurmin-  1846,  wbara  a  pottian  of  a  earga  at  avMw 

kf  Oa  aaWOBt  «f  dnlr.  and  molHiea  waa  lost  bj  lealufa  on  tha 

IMfad  Slatoa  t.  Bouthmafd,  9  How.  dST,  *<7^  *«  thla  aoottrj,  dntr  ■hooM  ha  a 

nitrioatt  aupor  Rtt.  Oo.  r.  aoted  only  vpon  tha  qnantltT  of  Mgar  ai 


II  L.  ad.  HO)  Amtrioim  Sugar  Rtf.  Oo.  v.  aoted  only  vpon  tha  qnantlV  «'  MRar  utd 

MM  0lalM,  f  1  FW.  6i6.  moUaMa  wUeh  anired  hara,  and  not  npoa 

IJooda,  wana,  and  merdtaDdlaa"  do  not  the  quantl^  which  appaand  to  hara  haas 

Mada  a  qnaatll7  of  waata  matariaL  ahippad.    In  tha  eoaraa  of  tha  opiniaa  tha 

Omo  t.  Dm,  1%  Ad.  186.  court  lald  (p.  81S,  L.  ad.  p.  IM)  t 

Thiianaa  la  praaumad  to  hara  naad  tha       "Tha  general  principle  applicable  to  aneh 

mnpriate  word*  to  oonTcj  iU  meaning,  a  eaaa  woald  ae«n  to  b^  that  iwr^na  ahonld 

ol  when  thM  wwrda  an  not  of  doubtM  ba    ooUcrted    only    frocn    tha    qoaati^     «■ 

■Mniiw  tha  court  miut  giTa  than  effaet    It  wn^t  whi«h  arrivM  hare.    That  la,  what 

■mnt  eahatituta  for  the  dear  aspreaiiona  ia  hnportad, — for  *nathliigiaimpoitadtUl  lt(S 

-"  h  Congnm  haa  actually  naad,  other  «c-  mbm"   within   the   UmiU   of   a   port    8aa 

dona  which  tha  oourt  thlnka  CotHrwa  c****  ^^*^  ^  Sarriton  v.  Too*,  9  How.  STt, 

It  to  haVB  oaad.  '—w  IS  L.  ad.  ITS.    And  by  erpwaa  provliloB  (a 

Jtica  T.  I7iiil<id  StalM,  4  a  C.  A.  104,  10  »H  <«r  /««««  lawa,  duti«  animpoaai 

ft  8.  App.  6T0,  IS  Fad.  Bll.  <«'7  *»  Importa  fron  foreign  oonBtrteat  or 

ItmtoMt   Altontay   0«ner«f    H«rt  anb-  the  importation  from  them,  «  what  la  faa- 

rtttadthaeaiuefor^aepoadant    Mi.JmoM  C^ad.    5  Stat  at  L  648,  B58^^  2T0. 

i.FiMh  waa  with  him  Wtta  brief:  ™  •^,.*^J!f   ^^^^.'J^u  •»^*5r^ 

Aa  ImparUtion  la  eompleta  and  duty  at  '"??«•  **•  ^Pj^  ^  Tflif*^"?*^  ^ 

tMfeaa  tlf^mOfDant  the  go^  enter  a  pdH  of  '"7*P'„«^V*T;1   ^!L?S!'  «*'   ^   ^^ 

OhnmntiT  ^^'  P'  "  ^*^^-    '^  Oonatltntlco  naaa  Uka 

Oaitad  Afofat  t.  VoumU,  S  Craach,  368,  S  }*'V^,^  *'•'•  "**^  ,^'*-  i  «  •>  *• 

L  ad.   128;   AnwW   t.    bwitad  BlaU,.    0  lo-^^''   ^,  If"*^**'^'?;^?,  "S'^f^ 

bud..   104.   S   L   «1.   OTlj    MaradJIh   t.  ^'n'Tlft^  ^^Jl'S!  ^^i^.llS 

WW  fillaa,  18  Pet  4*6,  10  L  ad.  W8.  J.^J^  !^l;JSTTiMr  W«  i^^ 
into  or  exportad  from  a  eovnti^ 


^fc.^-  'Tl?*f  "?*5^,<^  S*"°^  J*"  "A"  tTESjSrta,  th(T  tharefon  «aa  ao*«r 

fcr«iag  autamant  deUTerad  the  opinion  „^^i      which  ta  notiehially  brought  Ut» 

1     ""^SLj  .    .V.    .<      -  .         »  o"'    """^    That   ia    the    whole    amount 

*.*•  ?!^H?^  *"J**  PT*^?*  !fe'S'"^  -l"'**  »•  «"*«"*  ■*  f»  «■•*<"  »»«•!  "«•* 

tti  eoUactoT  (rfj«t<nu  '«»'«*•  dktriot  of  ;,  .„  „t,„h  ^,  Uta  the  eonnunption  of 

iSr^  *^m  "".'*^  "*^  '"^  JS"  •^''*  conntiy;  that  and  that  aIon^'ia  what 

•artbUaa  eondltion  of  tha  portion  of  the  ^^o^^    j„  'eompetltlan   with   oar   domeatie 

•m  In  queatloa  aa  a  eu«  of  damage  te  the  roanofncturee,  ud  wa  are  nnabla  te  aae  any 

«&t  MTgoae,  within  the  maaoing  ol  |  83  pHndple   o!   ptiblie   poUcy   whidi   requir^ 

iSfLT"^*  adminiatraUve  art  of  Jnn«  j^^e  wSrd.  of  the  art  of  Coagr«i  *»  Sa  ai- 

18, 1880.    That  acetion  raada  aa  followa:  ,„j^  .-,  ..  ♦„  _,>,__  .ZTI^ 

That  no  allowanoe  for  daman  to  Booda.  ,^       .t    ^  '""'"<»  ""T"        ^. ,        „ 

(UM  Statei  ahaU  h<raafter*be  made  in  the  ^'';  .^'.mI^,'."  "»'  ^i^^',SSi^ 

WiMtioB  and  liquidation  ol  dutlea  there-  J*"*  "*,  "^  >"*'  '*  ~^'f  *  **  "^""l'  "**"* 

«)  bnt  tha  imi3Uer  thereof  mar,  within  "  •"•, '*'«*/  ^'^^  of  ponnda  than  wa. 

ha  daya  after  afiry,  abandon  to  the  Unitri  «otn»Uy  antired.    The  change  in  the  Uw 

IW«  all  or  any  pottion  ot  gooda,  wane  ''""  t***"  merely  in  the  rate  and  form  of  the 

«1  mardanaiaa  included  in  any   inrolea,  duty,  and  not  in  the  quaaUty  on  wUeh  It 

(aa  be  rdOarad  from  tha  payment  of  the  du-  should  be  aaeeeaed. 

ttM  on   tiia   portion   eo   aoandoaed:     Pro-  "On  loddng  a  little  further  into  tha  pria- 

«iM,  That  tha  portion  ao  abandoned  ihall  ciplo  of  the  caae,  it  will  be  aetn  that  a  da- 

■aant  to   10  par  centum   or  orer  of   the  iluetion  muat   be   made    Irom   the   quanti^ 

W>]  valna  or  qnantl^  of  the  inrolea;  and  •hipped   abroad,   wheneTer  it  doea  not  aU 

r  aa  abaadoiied  ahall  be  aold  by  reach   tha   United   Statea,   or   we  ahall   In 

[cm,  or  otharwiae  dltpoied  of  for  truth  aaatai  here  what  doea  not  exiat  hvak 

t  and  aradit  of  the  United  SUtea  The  oollecUon  of  revenue  on  an  artlela  aak 

nltr  aneh  ragnlatloBi  aa  the  Secretan  of  exiatina;,  and  never  coming  into  tha  auoabrj, 

Ibt  TrMSory  i^  maeribe."    [26  Stat  at  would  be  an  anomaly,  a  mere  fletloa  of  law, 

L.  141^  ehnpi  40f,  U.  B.  Gemp.  SUt  1001,  ind  ii  not  to  be  countananead  where  not  mi- 

^  UM]  preaaad  in  acte  of  Congreaa,  nor  raculraA  ta 

Ba  >liiwfplM,  wUih,  am  tha  njom  to  enfotee  juat  rightt^ 


■■•  piupaiti 
laMeagego 
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''It  is  also  the  quantity  actually  received  "But  much  more  should  duties  not  be  ex- 
here  by  which  alone  the  importer  is  bene-  acted  on  what  was  lost  or  destroyed  on  its 
fited.  It  is  all  he  can  sell  again  to  custom-  way  hither,  and  which  never  came  even  iikfto 
ers.  It  is  all  he  can  consume.  It  is  all  he  the  possession  or  control  of  the  custom- 
can  re-export  for  drawback.  1  Stat,  at  L.  house  oflScers,  and  much  less  into  the  use  of 
680-689,  chap.  22;  4  Stat,  at  L.  29,  chap,  the  community.'' 

136."  The  doctrine  of  this  decision  clearly  sup- 
After  instancing  certain  cases  provided  ports  the  proposition  that  it  would  be  in- 
[285]  for  in  a  statute  where  *a  fixed  percentage  equitable  and  presumably  not  within  the  in- 
was  directed  to  be  deducted  for  leakage  and  tention  of  Congress  to  assess  duty  upon  an 
breakage  and  a  reduction  in  weight  for  tare  article  which  on  a  voyage  to  this  coundry 
and  draff,  the  court  further  said  (p.  633,  L.  and  before  arrival  within  the  limits  of  a 
ed.  p.  288) :  port  of  entry  had  become  utterly  worthleM 
''But  beside  these  instances,  in  cases  of  an  by  reason  of  casualty,  decay,  or  other  nat- 
actual  injury  to  an  article  arriving  here  in  ural  causes,  and  which  the  importer  might 
a  damaged  state,  a  reduction  from  the  value  rightfully  abandon  and  refuse  to  receive  or 
is  permitted  expressly  on  account  of  the  di-  enter  for  consumption.  In  other  words, 
minished  value.  1  Stat,  at  L.  41,  chap.  5,  that  articles  thus  circumstanced  were  not  in 
106.  chnp.  35,  665,  chap.  22.  truth  within  the  category  of  goods,  wares, 
''The  former  cases  referred  to  for  illus-  and  merchandise  imported  into  the  United 
tration  rest  on  their  peculiar  principles,  and  States,  within  the  meaning  of  the  tariff 
allowances  in  them  are  made  by  positive  laws.  The  ruling  in  Marriott  v.  Brune  was 
provisions  in  acts  of  Congress,  even  though  approved  and  applied  in  United  States  T. 
the  quantity  and  weight  of  the  real  article  Southmaydf  9  How.  637,  13  L.  ed.  290, 
me<int  to  be  imported  should  arrive  here,  and  Lawrence  v.  Castoell,  13  How.  488,  14 
Because,  knowing  well  that  the  whole  is  not  L.  ed.  235,  and  it  has  been  consistently  rec- 
likely  to  arrive,  and  being  able  to  fix,  by  a  ognized  by  this  court  that  as  a  general  role 
general  average,  the  ordinary  loss  in  those  duties  are  intended  to  be  levied  only  upon 
cases  with  sutUcient  exactness,  the  matter  the  value  of  goods  which  possess  some  in- 
has  been  legislated  on  expressly.  triiisic  or  other  value  at  the  time  when 
"Yet  there  are  other  cases  of  loss,  from  ordinarily  the  duty  would  attach  on  an  ar- 
various  causes,  which  may  be  very  uncer-  tide. 

tain  in  amount,  for  which  no  fixed  and  in-  That  the  policy  we  have  stated  was  re- 
flexible  rate  of  allowances  can  be  prescribed,  garded  by  Confess  as  the  true  doctrine  to 
and  which  must,  therefore,  in  each  instance,  be  applied,  is  shown  by  the  legislation  with 
be  left  to  be  regulated  by  the  general  pro-  respect  to  the  remission  of  duties  upon 
visions  for  assessing  duties,  and  the  general  goods,  wares,  and  merchandise  in  general, 
principles  applicable  to  them,  as  before  ex-  to  the  extent  that  the  same  were  damaged, 
plained.  Consequently,  where  a  portion  of  Thus,  as  stated  in  United  States  v.  Ba<^, 
the  shipment  in  cases  like  these  does  not  ar-  8  C.  C.  A.  258,  20  U.  S.  App.  286,  60  Fed. 
rive  here,  and  hence  does  not  come  under  762,  763,  the  statutory  system,  from  1799  to 
the  possession  and  cognizance  of  the  cus-  the  adoption  of  the  tieiriff  act  of  October  6, 
tomhouse  officers,  it  cannot,  as  heretofore  1890,  in  regard  to  rebates  of  duties  on  ac- 
shown,  be  taxed  on  any  ground  of  law  or  of  count  of  damage  to  imported  merchandise 
truth  and  propriety,  and  does  not  therefore  in  transit,  was  embodied  in  §  2927  of  the 
require  for  its  exemption  any  positive  en-  Revised  Statutes,  being  a  substantial  re- 
actment  by  Congress.  production  of  a  section  of  tlie  act  of  1790. 
"Such  is  the  case  of  a  portion  being  lost  The  section  of  the  Revised  Statutes  reads  as 
by  perils   of  the   sea,   or   by   being   thrown  follows: 

overboard  to  save  tlie  ship;   or  by  fire,  or  *"Sec.  2927.   In  respect  to  articles  thatj 

piracy  or  larceny,  or  barratry,  or  a  sale  and  have     been     damaged    during   the    voyage, 

dolivcry  on  the  voyage,  or  by  natural  decay,  whether  subject  to  a  duty  ad  valorem,  or 

If  there  be  a  material  loss,  it  can  make  no  chargeable  with  a   specific  duty   either  by 

diflference  to  the  sufferer  or  the  government  number,  weight,  or  measure,  the  appraisers 

whether  it  happened  by  natural  or  artificial  g^jaH  ascertain  and  certify  to  what  rate  or 

causes.     In  either  case,  the  article  to  that  percentage  the  merchandise  is  damaged,  and 

extent  is  not  here  to  be  assessed,  nor  to  be  jjjg  ^ate  of  percentage  of  damage,  so  ascer- 

""^ur^^  '.?]"!  ^  ^^^  '''''f "":       ^     1            .u  tained  and  certified,  shall  be  deducted  from 

"To  add  to  such  unfortunate  losses,  the  ^^^  ^^.  ^^^j  ^^^^^^  3„bject  to  a  duty  ad 

burden  of  a  duty  on  them    imposed  after-  ,        »    ^^    ^^^^    ^     ^^^^^              A     , 

wards,   would   be   an   uncalled-for  aggrava-  u            •  ui.         «.                       i.-  u 

tion,   would   be   adding   cruelty   to   misfor-  number    weight    or  measure,  on  which  SM- 

[286]  tune,  and  would  not  be  •justified  by  any  ^'^"^  duties  would  have  been  computed.    Ko 

sound   reason   or  anv  express  provision  of  ""owaJ^ce,  however    for  the  damage  on  any 

law.     On  the  contrafy,  Congress,  in  several  merchandise  that  has  been  entered,  and  on 

instances,  when  the  articles  imported  actu-  ^l^c*^  the  duties  have  been  paid  or  secured 

allv  arrived  here,  and  were  afterwards  de-  to  be  paid,  and  for  which  a  permit  has  been 

stroyed  by  fire  before  the  packages  had  been  ^.'ranted  to  the  owner  or  consignee  thereof, 

opened  aiid  entered  into  the  consumption  of  and    which    may    on    examining    the    same 

the  country,  have  refunded  or  remitted  the  prove  to  be  damaged,  shall  be  made,  unless 

duties.    2  SUt.  at  L.  201,  chap.  6;  5  Stat  proof   to   ascerUin   such   damage   shall   be 

at  L.  284,  chap.  174;  6  Stat  at  L.  2,  chap,  lodged   in    the   custom    house   of   the   port 

20.  where   such    merchandise   has   been    landed 
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within  ten  days  after  the  landing  of  such 
Bierchandise." 

So,  also,  by  §  2921  of  the  Revised  Stat- 
utes [U.  S.  Comp.  Stat  1901,  p.  1929],  it 
was  provided  as  follows : 

''See.  2921.  If,  on  the  opening  of  any 
mduge,  a  deficiency  of  any  article  shall  be 
found,  on  examination  by  the  appraisers, 
the  same  shall  be  certified  to  the  collector 
OB  the  invoice,  and  an  allowance  for  the 
lime  be  made  in  estimating  the  duties." 

By  the  act  of  July  14,  1870  ( 16  Stat,  at 
L  265,  chap.  255),  however,  an  exception 
via  ingrafted  upon  the  general  provision  as 
to  allowances  for  damage  which  might  have 
niulte<l  to  goods,  wares,  and  merchandise 
« the  voyage,  by  the  enactment  that  no  al- 
lowance should  be  made  with  respect  to  cer- 
tain fruitfi,  for  loss  by  decay  on  a  voyage, 
onleas  the  same  should  exceed  25  per  cen- 
tmn  of  the  whole  quantity,  and  the  allow- 
anee  then  made  should  be  only  for  the 
amount  of  loss  in  excess  of  25  per  centum 
of  the  whole  quantity.  As  said  in  Scatter- 
food  V.  Tution,  2  Fed.  28,  the  limitation 
was  applied  "manifestly  to  avoid  allowance 
for  trifling  losses."  While,  however,  cer- 
tain fruits  were  made  dutiable  by  the  tariff 
art  of  March  3,  1883  (22  Stat,  at  L.  504, 
ehap.  121),  and  certain  other  fruits  (in- 
dnding  pineapples)  were  placed  on  the  free 
lilt  (Id.  619,  chap.  121),  the  discrimination 
referred  to  against  damage  allowances  upon 
M8]importations  of  fruit  *was  not  continued, 
and  in  §  23  of  the  customs  administrative 
art  of  1890  fruits  are  not  discriminated 
against 

In  its  decisions  upon  applications  of  im- 
porters to  be  exempted  from  payment  of 
duties  because  of  the  practical  destruction 
of  an  article  while  in  transit  to  this  coun- 
tiy,  or  for  an  allowance  because  of  damage 
oeeasioned  to  imported  goods  before  arrival 
here,  the  Treasury  Department  has  fre- 
fuently  applied  the  doctrine  enunciated  by 
wia  court  in  Marriott  v.  Brune,  viz.,  that 
the  purpose  of  Congress  In  enacting  tariff 
ItWB  was  to  exact  the  payment  of  duty  only 
upon  imported  articles  which  were,  in  truth 
•nd  in  fact,  entitled  to  the  appellation  of 
goods,  wares,  and  merchandise,  articles 
which  were  not  absolutely  worthless,  but 
inay  passess  some  value  for  use  or  consump- 
tion. Thus,  in  treasury  decision  No.  424, 
of  date  July  15,  1869,  duties  were  ordered 
to  he  remitted  on  four  cases  of  needles 
ivhich  had  become  worthless  by  reason  of 
hdng  submerged  in  salt  water  on  the  voy- 
ige  of  importation.  It  was  held  that  the 
case  did  not  come  within  the  prohibition  of 
the  3dd  paragraph  of  the  3d  section  of  the 
tctof  July  14,  1862  [12  Stat  at  L.  546, 
«hap.  153],  which  prescribed  that  no  allow- 
uce  for  partial  losa  or  decay  should  be 
■uide  in  consequence  of  rust  of  iron  or 
Heel,  etc.  Again,  in  treasury  decision  No. 
U67,  of  date  July  8,  1872,  fruit  which  had 
Weome  worthless  on  the  voyage  of  importa- 
tion was  held  not  dutiable,  and  the  provi- 
«ion  of  the  act  of  July  14,  1870,  limiting 
the  damage  allowance  on  fruit,  was  held  not 
to  apply,  and  it  was  ordered  that  the  case 
ihould  be  treated  as  if  no  importation  had 
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been  made.  In  the  course  of  the  decision, 
known  as  treasury  decision  No.  3,236,  of 
date  May  14,  1877,  after  ruling  that  the 
"quantitv"  specified  in  the  act  of  July  14, 
1870  [id  Stat  at  L.  265,  chap.  255,  §  21], 
limiting  allowances  for  damage  to  green 
fruit,  referred  to  the  quantity  specified  in 
the  damage  application  and  landed  in  the 
United  States,  it  was  observed  (italics  not 
in  the  original)  : 

"In  many  instances  a  portion  of  a  cargo 
of  green  fruit  becomes  wholly  worthless  by 
decay,  and  such  portion  is  to  be  excluded  in 
considering  the  quantity  upon  which  dam- 
age is  to  be  estimated,  unless  it  is  included 
in  the  damage  warrant." 

In  treasury  decision  No.  3,272,  dated 
July  21,  1877,  passinpj  upon  a  case  where  an 
importer,  in  his  application  for  dama^^e  *al-[289] 
lowance  upon  41  barrels  of  oranjijcs,  in- 
cluded as  part  of  the  41  barrels,  20^  bar- 
rels of  entirely  worthless  oranges,  it  was  de- 
clared that,  if  the  goods  had  been  landed  in 
the  United  States  as  any  other  merchandise, 
and  no  damage  application  had  been  filed, 
duty  would  have  accrued  thereon;  whereas 
if  they  had  been  thrown  overboard  at  sea, 
no  duty  would  accrue,  as  there  would  have 
been  no  importation  of  that  quantity.  In 
treasury  decision  No.  4,126,  of  date  August 
1,  1879,  upon  application  being  made  for 
a  damage  allowance  upon  an  invoice  of  cer- 
tain oranges  and  lemons,  the  goods  were  re- 
ported damaged  "to  the  extent  of  100  per 
cent, — in  other  words,  entirely  worthless." 
The  ruling  in  treasury  decision  No.  1,167 
was  applied,  and  it  was  held  that,  where 
fruit  was  so  damaged  on  the  voyage  of  im- 
portation as  to  be  entirely  worthless,  the 
clause  in  the  statute  limiting  the  damacrc 
allowance  to  the  excess  over  25  per  cent  did 
not  apply,  and  that  tho  case  should  be 
treated  the  same  as  if  no  importation  had 
been  made.  Treasury  decision  No.  9,719, 
dated  November  19,  1889,  reads  as  follows: 

"Sir:  The  Department  is  in  receipt  of 
your  letter  of  tne  13th  instant,  reporting 
further  on  the  appeal  (537a?)  of  Messrs. 
Riley  &  Grey  from  your  assessment  of  duty 
on  certain  card  clothing,  imported  by  them 
per  'Bulgarian*  February  10,  1889,  and 
found,  upon  examination,  to  have  been  de- 
stroyed by  water  during  the  voyage  of  im- 
portation. 

"The  appraiser  reports  that  the  clothing 
in  question  was  wound  in  coils,  and  has 
been  subjected  to  a  complete  soaking  with 
salt  water,  which  has  permeated  the  entire 
coil,  oxidizing  the  wire  and  completely  rot- 
ting the  cotton  backing,  so  that  it  is  abso- 
lutely worthless,  and  cannot  be  used  for  any 
purpose  whatever,  even  as  old  junk. 

"In  view  of  this  report,  the  Department 
is  of  opinion  that  the  card  clothing  is  not 
an  importation  of  merchandise  within  the 
meaning  of  the  law,  and  you  are  hereby  au- 
thorized to  readjust  the  entry  and  to  refund 
the  duty  levied  thereon." 

After  the  passage  of  the  customs  admin- 
istrative act  of  June  10,  1800,  the  board  of 
general  appraisers,  on  June  6,  1891,  an- 
nounced its  decision  upon  a  protest  against 
the  exaction  of  *duty  on  an  alleged  Bhortaffe[290] 
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of  35,700  oranges,  part  of  an  invoice  of 
280,000  oranges,  on  which  entry  had  been 
made  and  the  duty  paid.  The  shortage  was 
not  ascertained  until  after  the  payment  of 
the  duties,  and  such  shortage  was  presum- 
ably represented  bv  a  quantity  of  "rots  and 
slush/'  which  had  been  removed  from  the 
vessel  in  obedience  to  the  health^  ordinance 
of  the  city  of  Baltimore.  The  collector  and 
naval  officer  reported  that  they  were  satis- 
fied Jyy  proof  that  the  36,700  oranges  became 
rotten  and  worthless  on  the  voyage  and 
never  went  into  consumption.  It  was  held 
that  the  collector  was  authorized  to  make 
allowance  for  the  shortage  in  the  liquida- 
tion of  the  duty  on  the  entries.  In  the 
course  of  the  decision  it  was  said: 

"As  they  could  not  be  abandoned  in  the 
manner  provided  for  the  abandonment  of 
merchandise  in  §  23  of  the  act  aforesaid,  the 
collector  exacted  duty  upon  the  entire  en- 
try. Article  609  of  the  general  regulations 
permits  an  allowance  for  lost  or  missing  ar- 
ticles when  it  is  shown  by  proof  satisfactory 
to  the  collector  and  naval  officer  that  Uiey 
have  been  lost  or  destroyed  by  accident  dur- 
ing the  voyage.  Loss  of  fruit  by  decay  may 
I'cnsonably  be  held  to  be  an  accident,  it  be- 
inc  a  loss  by  a  contingency,  chance,  or  cas- 
ualty. Section  23  aforesaid  would  not  ap- 
ply where  there  had  been  a  total  loss  of 
dutiable  articles,  for  the  word  'damaged'  is 
tliere  used  in  the  sense  of  impairment  or  in- 
jury, and  the  section  contemplates  that 
something  remains  to  be  abandoned." 

Treasury  decision  No.  10,138,  dated  June 
8,  1895,  related  to  a  claim  of  allowance  for 
shortage  on  an  importation  of  cocoanuts, 
the  shortage  being  occasioned  by  the  rot- 
ting and  breaking  of  certain  cocoanuts  on 
the  voyage  of  importation.  In  consequence 
of  the  ruling  in  United  States  v.  Bache,  8 
C.  C.  A.  258,  20  U.  S.  App.  280,  59  Fed. 
762,  wherein  it  was  held  that  glass  broken 
on  the  voyage  of  importation,  hut  which 
possessed  some  value  for  manufacture, 
should  be  allowed  for  as  a  damage  within 
the  meaning  of  §  23  of  the  customs  adminis- 
trative oct  of  1890,  the  Treasui-y  Depart- 
ment refused  to  accept  the  doctrine  laid 
down  by  the  board  of  general  appraisers, 
viz.f  that  merchandise  the  value  of  which  is 
totally  destroyed  ceases  to  be  damage,  and 
[291] may  •properfy  be  treated  as  a  shortage. 
This  last  was  but  another  form  of  stating 
the  proposition  that  that  which  has  been 
rendered  worthless  on  the  voyage  to  this 
country,  by  casualty,  decay,  or  other  nat- 
ural causes,  is  not  embraced  within  the  cat- 
egory of  goods,  wares,  and  merchandise, 
even  though  existent  on  the  vessel  on  its  ar- 
rival within  the  limits  of  a  port  of  entry. 
On  the  controversy,  however,  oeing  brought 
into  the  courts,  the  decision  of  the  board  of 
general  appraisers  was  upheld.  Shaw  v. 
Du',  72  Fed.  166.  In  distinguishing  the 
case  before  it  from  the  Bache  Case  the 
court  said   (p.  167)  : 

"In  United  States  v.  Bache,  8  C.  C.  A. 
258;  20  U.  S.  App.  286,  69  Fed.  762,  the 
facts  presented  raised  a  very  different  is- 
sue. The  importation  was  glass  in  cases  or 
packages,  and  a  considerable  breakage  of 
232 


glass  in  the  cases  occurred  during  the  yoj* 
age.  The  cases  all  arrived.  The  contents 
were  not  destroyed,  but  were  damaged.  It 
was  clearly  a  case  within  the  language  of  f 
23,  and  no  question  would  have  arisen  but 
for  the  fact  that  'broken  glass,  fit  only  to 
be  remanufactured,'  was  by  law  exempt 
from  duty  and  admitted  free.  The  importr 
er  claimed  that  as  during  the  voyage  a  por* 
tion  of  each  case  became  broken  glass,  its 
character  as  merchandise  was  changed,  and 
it  became  an  article  specifically  exempted 
from  duty  and  entitled  to  come  in  free,  and 
that  it  made  no  difference  that  the  dutiaUt 
and  non-dutiable  goods  happened  to  come 
into  this  country  in  the  same  box.  He 
claimed  that  he  was  chargeable  with  duty 
on  the  merchandise  as  it  came  into  thU 
country,  and  not  as  it  was  when  it  was 
put  aboard  the  ship  in  the  foreign  port^ 
It  was  held  by  the  circuit  court  of  appeals 
for  the  second  circuit  that.  Congress  having 
enacted  a  general  statutory  system  for  the 
ascertainment  of  the  damage  to  imported 
goods,  and  for  allo>vance  in  respect  to  such 
damage,  it  could  not  be  supposed  that  dam- 
ages t^  importations  of  glass  were  to  be  ex* 
em p ted  out  of  that  general  system  simply 
because  importations  of  broken  glass  had 
been  put  on  the  free  list,  and  held  that  there 
was  nothing  indicating  an  intention  by  Con- 
gress to  take  the  one  article  of  glass  out 
of  the  general  system.  The  general  system 
provides  that  if  the  damnge  amounts  to  10 
per  cent  of  the  total  invoice,  the  importer 
may  abandon  any  portion  of  the  *invoice[ 
and  be  relieve<l  from  the  duties  on  the  por- 
tion so  abandoned. 

"I  think  it  is  clear  that  the  board  of  gen- 
eral appraisers  was  right  in  holding,  in  de- 
ciding the  present  case,  that  this  section 
contemplated  a  case  where  there  remains 
something  to  be  abandoned,  in  the  sense  of 
being  impaired  in  value,  but  that  it  is  not 
applicable  to  a  case  where  specific  items  of 
the  invoice  have  been  so  entirely  destroyed 
as  that,  in  reckoning  up  to  the  items  of  tks 
invoice,  they  cannot  be  counted,  and  where 
the  destroyed  items  are  valueless,  and  theie 
remains  nothing  which  can  be  the  subject  of 
abandonment.  Section  23  of  the  act  of 
1890  is  not  inconsistent  with  the  general 
provisions  of  9  2921  of  the  Revised  Statutes 
[U.  S.  Comp.  SUt  1901,  p.  1929],  nor  with 
§§  906  and  922  of  the  general  regulations, 
providing  that,  if  the  quantity  which  ar- 
rives is  less  than  the  invoice,  there  may  be 
an  allowance  for  the  deficiency.  In  the 
present  case  it  was  not  possible  for  the  Ap- 
praisers to  say  what  number  of  cocoanuts 
was  contained  in  the  mass  of  dihris  re- 
maining after  the  discharge  of  the  cargo. 
It  was  estimated  that  this  mass  contained 
the  difference  between  the  number  dis- 
charged and  the  number  stated  in  the  in* 
voice.  But  the  number  specified  in  the  in- 
voice is  not  the  result  of  an  accurate  count, 
the  nuts  being  often  brought  on  board  la 
small  boats  tlirough  the  surf,  so  that  it  is 
not  possible  to  say  with  any  accuracy  what 
number  the  mass  of  dihris  did  represent. 
It  is  quite  manifest  that  there  is  no  ground 
for  the  contention  that  |  23  is  applicable  to 
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this  caBe.  The  decision  of  the  board  of  gen-  embracing  'articles  which  upon  airival  in [294] 
era!  appraisers  is  sustained."  this  country  were  outside  of  the  category  of 
Article  1236  of  the  customs  regulations  of  imported  goods,  wares,  and  merchandise, 
1899  was  referred  to  in  the  argument  at  bar  such  articles  must  be  held,  in  accordance 
u  supporting  the  contention  on  behalf  of  with  the  prior  rulings  on  the  subject,  not 
tlie  government  that  Congress  intended  by  §  to  be  susceptible  to  assessment  for  duty.  If, 
23  of  the  customs  administrative  act  of  as  is  conceded  by  the  government,  the  rotten 
June  10,  1890,  to  classify  everything  reach-  and  worthless  pineapples  in  question  had 
log  this  country,  invoiced  from  a  foreign  been  thrown  overboard  before  the  vessel 
port,  as  imported  goods,  wares,  and  mer-  reached  this  country,  and  no  duty  could 
diandise,  however  worthless  specific  articles  have  been  assessed  upon  the  fruit  thus  dis- 
ffligfat  have  become  during  the  voyage.  But  posed  of,  the  circumstance  that  the  mass  of 
the  regulation  lends  no  support  to  this  con-  rotten  fruit  in  question  could  not,  perhaps, 
tention.  It  was  based  upon  S  2984  of  the  have  been  gotten  at  upon  the  voyage  by  rca- 
Reviaed  Statutes  [U.  S.  Comp.  Stat.  1901,  p.  son  of  the  extent  and  character  of  the  cargo 
185S],  which  conferred  authority  upon  the  of  which  it  formed  a  part,  so  as  to  permit 
Secretary  of  the  Treasury  to  remit  impost  of  the  worthless  stuff  being  dumped  over- 
[t93]Mntie8  paid  or  accruing  upon  imported  mer-  board  before  the  arrival  of  the  vessel  in  the 
ehindise  which  had  been  injured  by  acci-  United  States,  ought  not,  in  justice,  to  de- 
dcntal  fire  or  other  casualty  after  arriving  bar  the  importer  from  successfully  contend- 
in  this  country  and  while  in  the  actual  or  ing  that  the  worthless  material  when  it 
eonstructive  possession  of  the  officers  of  the  reached  this  country  was  not  goods,  wares, 
government.  In  effect,  by  the  terms  of  the  or  merchandise  within  the  intent  of  the 
lesulation,  9  2984  of  the  Revised  Statutes  tariff  acts. 

[U.  S.  Comp.  Stat.   1901,  p.   1958],  is  con-  Judgment  of  the  Circuit  Court  of  Appeals 

itraed  as  not  conferring  authority  upon  the  is  reversed;  judgment  of  the  Circuit  Court 

Secretary  of  the  Treasury  to  make  allow-  affirmed;  and  the  cause  remanded  to  that 

ances  for  any  deterioration  or  damage  to  court,  with  a  direction  to  carry  its  judg- 

lach  merchandise  from  natural  or  avoidable  ment  into  effect, 
eanaea,  arising  after  the  arrival  of  merchan- 

to  and  the  attaching  of  duties  thereon,  a  

niling  which  throws  no  light  upon  tlie  prop- 
er decision  of  the  question  we  are  consider-  CHEROKEE  NATION  et  al,  Appts., 

When  Congress  enacted  the  customs  ad-  ETHAN  A.  HITCHCOCK,  Secretary  of  the 

■UDistrative  act  of    1890   it  must   be   pre-  Interior, 
iiiined  to  have  possessed  knowledge  of  the 

drciaions  of  this  court  to  which  we  have  re-  (See  S.  C.  Reporter's  ed.  204-308.) 
ferred  and  the  consistent  application  made 

d  the  doctrine  of  those  decisions  by  the  offi-  Equity — jurisdiction  —  necessary  parties — 

dais  charged    with    the    execution    of    the  Indians — leases    of    minerals    in     tribal 

tariff  laws,  as  evidenced  by  the  cited  treas-  lands — executive  department — matters  of 

nry  decisions.     In  the  light  of  this  fact,  it  administration — pouter  of   Congress   over 

would  require  a   clear  expression   by  Con-  Indians, 
gresa  of  its  intention  to  adopt  a  contrary 

Eolicv,  before  a  court  would  be  justified  in  1-  A  sufficient  showing  of  equitable  Jurisdiction 

oldine  that  jBUch  was  the  purpose  of  the  ^"  ™a<*e  by  a  bill  filed  by  the  Cherokee  Nation 

legblaUve  branch  of  the  government.     Sec-  to  restrain  any  further  action  by  the  Secretary 

tSn  23  of  the  customs  a'Sministrative  act  l\  i^AnSif  «ndT«r  „*Zi?n\^?nnfr.'  whfoh 

^  .  .                   11                       '         e         *  ^f  Its  tribal  lands  for  mining  purposes,  which 

eoatams  no  such  clear  expression  of  an  in-  contains  general  allegations  of  the  absence 

Untion  to  alter  the  prior  practice,  but  the  ©f  an  adequate  remedy  at  law,  the  necessity 

contrary.     The  reference  in  §  23  to  an  allow-  ©f  relief  to  avoid  a  multiplicity  of  suits  and 

tnce  for  "damage,^'  and  the  provision  that  to  prevent  the  casting  of  a  cloud  upon  the 

the  abandoned  portion  of  cargo  should  ''be  title,   and   a   claim    that    Irreparable    Injury 

•old  by  public  auction  or  otherwise  disposed  will  be  caused,  and  wrong  and  oppression  re- 

of  for  the  account  or  credit  of  the  United  «"*^  ««»<*  ^^^^  ^^^^^  '^"^  *>«  «  deprivation  of 

SUtes,"  manifestly  imporU  that  it  related  ^  PfoP^rty  rights.     ^       ^        ^         ^, 

to  an  article  which,  when  the  duty  attached,  ^'  f  corporation   referred  to  In  a  bill   to  re- 

WM  possessed  of  some  value,  and  therefore  "i"**"  ^°f  '"''**'"  *^"°"  ^l,  ^^^  Secretary 

|A/!»j»ww^  .J    OW.1.C  Ti**t*c,  »iiu  I.UC1CAVIC  ^j  jj^^  jntcrlor  upon  applications  for  leases 

aegatives  the  idea  that  Congress  was  con-  ^f  Indian  lands  for  mining  purposes,  as  one 

cerning  itself  with  that  which  was  destitute 

of  all  value.     When,   therefore,  it  was  en-  Note— A»  to  Federal  jurisdiction  and  control 

acted  that  in  a  certain  contingency  no  al-  ?,"^   !^\^r^^S''Z'^  Y^^^    ^"^  Worcester    v. 

bwance   should   be   made   for    "damage   to  ""Z^lV  nlc^ssl%lJut^^' e,uity-^.  not.  to 

goods,  wares,  and  merchandise  imported  into  Marshall  v.  Beverley,  5  L.  ed.  U.  S.  97. 

the  United  States,"  it  is  reasonable  to  con-  on  the  separation  of  the  departments  of  gov- 

itrue  this  language  as  not  referring  to  an  erwncnt — see  notes  to  TItusvllIe  Iron  Works  v. 

article,  case,  or  packaee,  which,  though  in  Keyfltone  Oil  Co.  (Pa.)  1  L.  R.  A.  361 ;  Fleming 

the  semblance  of  merchandise,  had  become  v-  Guthrie   (W.  Va.)   3  L.  R.  A.  53;  King  v. 

absolutely   valueless   by   reason   of   natural  State  (Tenn  )  3  L.  R.  A   210 ;  and  State  c*  re/. 

^..          ^             ,.                   •        xu       a.         u«i  Jameson  v.  Denny  (Ind.)  4  L.  R.  A.  79. 

ttuaes  or  casualty  occurring  thereto  while  ^^  ^^^  construction  and  operation  of  treaties 

m  article,  case,  or  package  was  in  transit  — g^e  note  to  United  States  v.  The  Amistad,  10 

to  the  United  States.    The  section  then  not  L.  ed.  U.  S.  826. 

187  U.  S.  \%% 


M5-209 


SUPBXMX  Ck>UBT  OF  THX  UNITED  8TATB8. 


Oct.  Tbsic, 


of  the  lucceMfal  applicants,  li  not  a  necea- 
■ary  party  defendant  to  the  lult,  which  la 
Initltuted  on  the  theory  of  the  want  of  power 
In  the  Secretary  to  execute  leases  affecting 
such  lands. 

•.  The  action  taken  by  the  Secretary  of  the 
Interior  upon  applications  for  leases  for  min- 
ing purposes  of  tribal  lands  In  the  Indian 
territory  under  the  act  of  June  28,  1808 
(80  Stat,  at  L.  450,  chap.  617),  authorising 
him  to  execute  such  leases.  Is  a  matter  of 
administration,  cognisable  solely  by  the  ex- 
ecutive department. 

4.  The  Cherokee  Nation  was  not  so  Tested,  by 
the  treaty  of  1835  (7  Stat,  at  L.  478),  and 
the  patent  based  thereon,  with  the  sole  con- 
trol over  the  lands  thus  ceded  to  it  as  to 
preclude  Congress,  under  its  plenary  power 
of  control  over  the  Indian  tribes  In  the  In- 
dian territory,  from  enacting  those  provi- 
sions of  the  act  of  June  28,  1808  (80  SUt. 
at  L.  405,  chap.  617),  which  authorise  the 
Seci-etary  of  the  Interior  to  prescril>e  regu- 
lations for  the  leasing  of  minerals  In  Its 
tribal  lands  for  the  purpose  of  making  them 
productive  and  of  securing  therefrom  an  In- 
eome  for  the  beneAt  of  the  trlt>e. 

[No.  340.] 

BuhmiUed  October  2S,  190i,    Decided  De- 
cember 1,  1902. 

APPEAL  from  the  Court  of  Appeals  of  the 
District  of  Columbia  to  review  a  decree 
which  allirmeil  a  decree  of  the  Supreme 
Court  of  the  District  sustaining  a  demurrer 
to  and  dismissing  a  bill  to  restrain  the  Sec- 
retary of  the  Interior  from  taking  any  fur- 
ther action  upim  applications  for  leases  of 
Indian  lands  for  mining  purposes.  Af- 
^riNcd. 

Statement  by  Mr.  Justice  Wkltet 
[M5]  This  cause  was  bt^un  on  the  equity  aide 
of  the  supremo  court  nf  the  District  of 
Columbia.  The  complainants  named  in  the 
bill  were  the  Cherokee  Nation,  and  its 
principal  chief  and  treasurer  and  sundry 
other  citiT^ens  of  the  nation,  suing  on  behalf 
of  themselvea  and  of  citiEens  of  the  nation 
residing  in  the  Indian  territory.  Ethan  A. 
Hitchcock,  as  Secretary  of  the  Interior, 
was  made  sole  defendant.  It  was  claimed 
in  the  bill  that,  by  virtue  of  certain  treaties 
and  a  patent  based  thereon,  the  Cherokee 
Nation  was  voste^l  with  a  fee-simple  title 
to  its  tribal  lands  in  the  Indian  territory, 
and  it  was  a1s*>  averred  that«  by  a  tivaty 
ex«HMited  in  is:),~t.  there  wa^  secured  to  the 
nation  the  right,  by  its  national  council,  to 
make  and  carry  into  effect  all  such  laws  aa 
the  C'horokces  might  deem  necessary  for 
the  government  and  prv^tecUon  of  the  per- 
sons and  propt^rty  within  their  own  coun- 
try belonging  to  their  people,  or  sudi  per- 
9(%ns  as  had  ct>nneot<Hi  themselves  with 
[S96jthein.  A  synopsis  *of  the  pertinent  portions 
of  the  treatie:^  above  rvf erred  to  is  bet  out  ; 
in  the  margin.t  i 


*The  patent  referred  to  in  the  bill  wmsl 
executed  on  December  31«  1838.  It  con- 
veyed to  the  Cherokee  Nation  the  lands  se- 
cured and  guaranteed  by  the  treaties  of 
1828,  1833,  and  1836.  Mn  the  patent  the[SM 
7,000,000-acre  tract,  together  with  the  per- 
petual outlet,  was  described  aa  one  tracts 
aggregating  13,574,135.14  acres.  In  addi- 
tion tne  patent  specified  the  boundaries  of 
a  tract  of  800,000  acres  ceded  by  the  treaty 
of  1835.  The  description  of  the  two  traets 
was  succeeded  by  the  following  habendum 
clause: 

"Therefore,  in  execution  oi  the  agree- 
ments and  stipulations  contained  In  the 
said  several  treaties,  the  United  States  hay« 

fiven  and  granted,  and  by  these  presents 
o  ffive  and  grant,  unto  the  said  ChenAne 
Nation  the  two  tracts  of  land  so  sunreyed 
and  hereinbefore  described,  containing  in 
the  whole  fourteen  millions,  three  hundred 
and  seventy-four  thousand,  one  hundred 
and  thirty-five  acres,  and  fourteen-hun- 
dredths  of  an  acre,  to  have  and  to  hold  the 
same,  together  with  all  the  rights,  privi- 
leges,  and  appurtenances  thereto  belonging 
to  the  said  Cherokee  Nation  foreyer;  sub- 
ject, however,  to  the  ri^ht  of  the  United 
States  to  permit  other  tribes  of  red  men  to 
get  salt  on  the  salt  plain  on  the  western 
prairie  referred  to  in  the  second  article  of 
the  treaty  of  the  twenty-ninth  of  December, 
one  thousand  eight  hundred  and  thirtj-Hvi^ 
which  salt  plain  has  been  ascertained  to  be 
within  the  limits  prescribed  for  the  outlet 
agreed  to  be  granted  by  said  article,  and 
subject  also  to  all  the  other  rights  reserved 
to  the  United  States,  in  and  by  the  articles 
hereinbefore  recited,  to  the  extent  and  hi 
the  manner  in  which  the  said  rights  are  so 
reserved;  and  subject  also  to  the  condition 
provided  by  the  act  of  Congress  of  the 
twenty-eighth  of  May,  one  thousand  eight 
hundred  and  thirty,  referred  to  in  the 
above-recited  third  article,  and  which  condi- 
tion is,  that  the  lands  hereby  granted  shaO 
revert  to  the  United  State^  if  the 
Cherokee  Nation  becomes  extinct  or 
dons  the  same." 

Averring  that  the  Cherokee  Nation 
its  citizens  possessed  the  exclusive  right  to 
the  use,  control,  and  occupancy  of  its  tribal 
lands,  it  was  alleged  that  the  Secretary  of 
the  Interior,  without  baring  lawful  antnar> 
ity  so  to  do,  was  assuming  the  power  to^ 
and  was  about  to,  pass  fayorahly  upon  ^- 
plications  for  leases,  and  was  aboot  to 
grant  leases  of  lands  belonging  to  said  na- 
tion for  the  purpose  of  mining  for  oil,  ^m^ 
coal,  and  other  minerals,  one  such  tneese- 
ful  applicant  being  stated  to  *be  the  Phuu  [1 
kee  Oil  k  Gas  Company,  an  Arkansas  cor- 
poration. Based  upon  general  allegations 
of  the  absence  of  an  adequate  remedy  at 
law,  the  necessity  of  relief  to  avoid  a  multi- 
plicity of  suits  and  to  prevent  the  caati^f 
of  a  cloud  upon  the  title  of  the  nation  to 
its  said  lands,  and  the  claim  that 


tFT  article  2  of  the  tnpaij  of  Maj  6.   1S28     T.OOiUVK)     acres    of     land. 
1*  S:a:.  at  L.  311  \  the  United  States^  in  or-     boundaries,  and  in  addition 
der  to  ftK'ore  to  the  Cherokee  Nation  "^  i>eT^ 
vanent    bon^/*   ai^heed   to   "possess   the  Chei^ 
<K*«va^   nod   to  guarantee  It   to  them  forever,** 


witUn 


iS4 


Cherokee  Nation  a  perpetual  outlet 

a  fiee  and  unmolested  use  of  all  the 

Ijing   west   of   tto    western   boandaxy    „    
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gpprculon  ruuii,  ana  ubi  uiere  wouia  oe 
I  depTivation  ol  property  righta  of  the 
toiopuliuiat*  and  of  other  citizens  ol  the 
Cherokee  Nation,  an  iniunction  was  prayed 

Einat  further  action  Dy  the  Secretary  ot 
Interior  in  the  premiiea.  A  demurrer 
vaa  filed  to  the  bill  upon  the  grounda  tcA- 
Inring: 

*'l.  Said  bill  la  bad  in  lubetance  and  for 
vant  of  equity,  and  does  not  stat*  facta 
ntHdent  to  entitle  eoniplainanta  to  the  re- 
lief pr^ed  for,  or  to  any  relief. 

"2.  Tbt  court  has  no  jurisdiction  over 
the  Bubiect-matter  of  the  suit. 

"3.  Thtae  Is  a  defect  of  parties  defend- 


Without  considering  or  passing  upontlia 
objection  of  b  delect  of  parties  defendant, 
the  trial  court  sustained  the  demurrer  and 
entered  a  decree  dismissing  the  bill  of  com- 
plaint.    This    decree    was    afflrmed,  onap- 


An  Hppeai  was  thereupon  taken  to   thi* 

Ur.  WUlUm  K.  IpiiacMF  aubnitted 
the  cause  for  afipellanta; 

The  Ave  civilized  tribe*  in  the  Indian  ter- 
ritory have  received  frmn  the  United  State* 
grants  and  patents  conveying  to  tbem  their 
lauds  in  fee  Himple,  subject  only  to  the  pro- 
viso  that  such  lands  shall   revert  to  the 


■bovfr^lsKrltted  Umlti,  and  ■>  far  west  as  the  iball  reTsrC  to  tbe  United  States,  If  the  In- 
aiTcrelK>it7  of  the  United  Slates  Bnil  their  dlaai  become  eitlDct,  or  attandoD  tbe  same." 
ilgbt  or  soil  eitead."  Tbe  article  ol  tbe  treaty  ot  1835  upon  which 
Bj  article  1  o(  tbe  treaty  of  Febraarr  14,  Is  based  the  clslm  that  an  cicIusItc  rlsht  la 
1883  (7  Stat,  at  h.  414),  the  United  SUtes,  Tested  la  tbe  Cherokee  Nation  to  tbe  use,  eon- 
kf  a  corrected  descclptlon  as  to  tbe  7,000,000-  irol,  and  oi'CopsDcj  ot  its  tribal  lands  Is  the 
setea  tract,  renewed  tbe  gusrant;  as  to  sucb  fallowing  (7  Stat,  at  L.  481)  : 
tlset,  the  outlet,  etc.,  contained  In  article  2  "Article  6.  Tbe  United  States  hereby  cave- 
at the  treaty  ot  1828,  with  the  reservation  re-  nant  and  atree  that  the  lands  ceded  to  tbs 
qxctlng  use  by  other  Indlsns  of  tbe  salt  plain  Cherokee  Nation  In  the  foregolDi  article  shall, 
It  within  the  llmlU  of  tbe  outlet.  The  article  [n  no  future  time  without  their  consent,  be  la- 
CMKlDdcd  with  the  statement  that  "letters  eluded  within  the  territorial  limits  or  Jorlsdlc 
patent  shall  be  Issued  by  the  United  Stales  aa  tlon  of  any  state  or  territory.  But  they  shall 
soon  aa  practicable  (or  the  land  hereby  guar-  secare  to  the  Cherokee  Nation  tbe  right  by 
toteed."  their  national  councils  to  Dske  and  carry  Into 
By  Brtlcle  2  of  the  treaty  of  December  !S,  effect  all  such  laws  as  they  may  deem  neees- 
1SS5  (T  Stat,  at  L.  478),  after  reciting  that  siry  for  the  government  end  protection  of  the 
ky  the  treaties  o(  1828  and  1833  "tbs  United  peraona  and  property  wltbln  their  own  country 
Kates  guarsuteed  and  secured  to  be  conveyed  belonging  to  their  people  or  such  persons  aa 
ky  patent,  to  tbe  Cherokee  Nation  of  Indlsns,"  bave  connected  thcmielies  with  them :  Fro- 
s  described  tract  of  7,000,000  acres  ot  land,  vided  alwajit.  That  they  shall  not  be  Incon- 
ui  bad  further  gusrsnteed  to  the  Cberokee  alstent  wllh  tbe  Constitution  of  tbe  United 
Kitloo  a  perpetust  outlet  west,  etc.,  ceded  an  states  and  such  nets  of  Congress  ss  have  beea 
■Hlttonsl  800.000  acres  of  land.  In  the  follow-  or  may  be  psised  regulating  trade  and  Intsr- 
taf  terma:  coarse  with  the  Indians;  and  also,  that  they 
"Asd  whereas  It  Is  apprehended  by  the  Cher-  sball  not  be  eoualdered  as  eztendlag  to  such 
<kces  that  In  tbe  above  cession  there  Is  not  dtlieus  and  army  of  the  Uulted  States  as  may 
tenlilned  a  Bulllrieut  Quantity  of  land  for  tbe  travel  or  reside  In  the  Indian  country  by  per- 
KcoiDiaadatlon  of  the  wbote  nation  on  their  mlaslon,  according  to  tbe  laws  and  regulations 
KBOTal  west  ot  the  Ulnlsalppl,  the  United  established  by  the  goTerument  of  the  same." 
■Utts  In  consideration  of  the  sum  of  |500,000  By  tbe  treaty  ot  August  e,  1846  (9  Stat,  at 
tbneFare  hereby  covenant  and  agree  to  convey  L.  B7]).  providing  for  an  adjustment  of  the 
U  tbe  said  Indians  and  their  descendants,  by  differences  thcretofsre  existing  between  dlffer- 
MlaU  In  tea  simple,  the  following  additional  ent  portions  of  the  people  constituting  and  rec- 
tncl  of  Isnd."  ogulsed  as  tbe  Cherokee  Nation  of   ladlsns.  It 

By  article  B  ot  tbe  ssme  treaty  tbe  United  was  provided  In  article  1  as  follows : 
States  also  agreed  "that  tbe  lands  above  ceded  "That  tbe  laoda  now  occupied  by  the  Cbero- 
it  the  treaty  of  February  14,  1833.  Including  kee  Nation  sball  he  secured  to  tbe  whol* 
tbe  oatUt,  snd  those  ceded  by  this  treaty,  Cherokee  people  (or  tbelr  common  use  and  ben- 
■bsll  all  be  Included  Id  one  patent  executed  to  edt :  and  a  patent  shall  be  Issued  for  tbe  same, 
ttt  Cherokee  Nation  of  Indians  by  tbe  Presl-  Including  tbe  SOO,000  acres  purchased,  to- 
tal ot  the  United  States  according  to  the  pro-  gether  with  tbe  outlet  west,  promised  by  the 
ndona  of  the  act  of  May  28,  1B30."  United  States.  In  conformity  witb  the  provt- 
The  act  of  May  28.  1830  (4  Stat,  at  L.  411,  gioQ,  relating  thereto,  contslned  In  the  Bd  ar- 
*ap.  148),  conferred  authority  upon  the  Pres-  ju,j  „(  ,i„  treaty  o(  1835,  and  In  tbe  3d  sae- 
Utnt  to   create  districts  ot   territory    In  landa  ,io„    ^f    tbe    set    of    Congress,    approved    May 

•tat  o(   tbe   UIulsBlppl   to   be   exchanged  tor  --        -- - 

■tads  held  by  Indlsns  In  a  state  or  terri- 
tory. Kcspectlng  the  title  to  tbe  lands  ao  to 
li  gtren  In  exchange.  It  waa  provided  In  |  3 
m  fallows: 

"Bee.  8.  And  be  it  furthtr  enadea.  That  In 
Ike  msklng  of  any  such  exchange  or  exchanges. 
It  shall  and  may  be  lawful  for  tbe  Preildent 
•demoly  to  asaare  the  tribe  or  oBtlon_  wItb 
vhlch  tbe  aichange  '  -         - 

Itates   will    forever 

Owm,  and  tbelr  heirs  or  successors,  the  conn-  alaat»,  Thnt   such   lands  shall   revert  to   the 

try  K>  exchanged  with  them ;  and  If  they  prefer  United  States.  It  tbe  Indians  become  extinct  oj 

It,  that  the  United  States  will  cause  a  patent  abandon  the  aame." 

«r  grant  to  b«  isade  and  executed  to  them  (or        The  treaty  ot  July  19,  1866  (14  Btal.  at  L 

the  skMS:     ProvUt  alwayt,  Tbat  such  lands  709),  does  not  laqulrs  partlcnlBi  nottc*. 
UTV.B.  'Mi 


making    exchanges    ot 


28th.   1830.   which 
the    United    Stutes. 

isnds  with  tbe  Indian  tribes,  'to  aaaure  the 
tribe  or  nation  with  which  the  exchange  la 
made  that  the  United  Statea  will  forever  se- 
cure and  guarantee  lo  them,  and  their  heirs  or 
euccessors,  the  country  so  exchanged  with 
tbem;  and.  K  they  prefer  It,  tbst  tbe  United 
m'ndo  that~the'  United  States  will  cause  a  patent  or  grant  to  be  made 
:ure    and    guarantee    to    anil  executed  to  tbem  for  the  aame:     Provided 
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United  States  if  the  Indians  become  extinct 
or  abandon  the  same. 

16  Am.  &  £ng.  Knc.  Law,  2d  ed.  p.  231. 

A  properly  constituted  Indian  reservation, 
such  as  that  occupied  by  appellants^  is  not 
public  land  of  the  United  States  until  the 
Indian  title  is  extinguished  with  their  con- 
sent ;  and  a  mineral  location  thereon  is  void. 

20  Am.  &  Eng.  £nc.  Law,  2d  ed.  p.  C90, 
note  2 ;  Kendall  v.  San  Juan  Silver  Min.  Co. 
144  U.  S.  C58,  36  L.  ed.  583,  12  Sup.  Ct.  Rep. 
779,  Affirming  9  Colo.  349,  12  Pac.  198;  Mc- 
Fadden  v.  Mountain  View  Min.  d  Mill.  Co. 
38  C,  C.  A.  354,  97  Fed.  670 ;  Golden  Terra 
Min.  Co.  Y.  Mahler,  4  Morrison,  Min.  Kep. 
390. 

When  persons  have  been  in  undisputed 
and  peaceable  possession  of  real  or  personal 
property  for  thirty  years,  it  is  too  late  to 
question  the  validity  of  the  title. 

Doe  ex  dem.  Protestant  Episcopal  Church 
V.  Sctcbern  Academy,  9  N.  C.  (2  Hawks) 
233;  1  Greenl.  Ev.  §  21,  note  5. 

When  the  state  has  executed  a  deed,  and 
under  that  deed  property  rights  have  grown 
up  and  been  recognized,  and  persons,  acting 
on  the  truth  of  the  recitals  in  such  deed, 
have  made  expenditures  and  incurred  liabil- 
ities, the  doctrine  of  estoppel  applies  against 
the  state  as  well  as  against  individuals. 

11  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  396, 
note  8;  Vermont  v.  Society  for  Propagation 
of  Qospel,  2  Paine,  545,  Fed.  Cas.  No.  16,- 
920;  Carver  v.  Jackson  ex  dem.  Astor,  4 
Pet.  87,  7  L.  ed.  791;  Menard  v.  Massey,  8 
How.  313,  12  L.  ed.  1093. 

Kecitals  in  deeds  of  matters  which  are 
particular  and  essential  will  bind  the  par- 
ties thereto,  and  their  privies  in  blood,  in  es- 
tate, and  in  law. 

11  Am.  k  Eng.  Enc.  Law,  2d  ed.  p.  400; 
Fort  V.  Allen,  110  N.  C.  191,  14  S.  E.  685; 
Coloma  V.  Eaves,  92  U.  S.  484,  23  L.  ed.  579; 
Venice  v.  Murdoch,  92  U.  S.  494,  23  L.  ed. 
583;  Converse  v.  Fort  Scott,  92  U.  S.  503, 
23  L.  ed.  621 ;  Marcy  v.  Osxcego  Ttrp.  92  U. 
S.  637,  23  L.  ed.  748;  Douglas  County  v. 
Holies,  94  U.  S.  104,  24  L.  ed.  46;  Johnson 
County  V.  January,  94  U.  S.  202,  24  L.  ed. 
110;  Buchanan  v.  Litchfield,  102  U.  S.  278, 
20  L.  ed.  138;  Independent  School  Dist.  v. 
Stone,  106  U.  S.  186,  27  L.  ed.  90,  1  Sup. 
Ct.  Rep.  84. 

The  stipulations  of  the  treaty  must  be 
given  eiTect  "in  the  manner  and  to  the  ex- 
tent which  the  parties  have  declared,  and 
not  otherwise." 

United  States  v.  Choctaw  Nation,  179  U. 
S.  494,  45  L.  ed.  291,  21  Sup.  Ct.  Rep.  149. 

Wliere  the  Constitution  has  been  once  for- 
mally extended  by  Congress  to  territories, 
neither  Congress  nor  the  territorial  legisla- 
ture can  enact  laws  inconsistent  therewith. 

Doxcncs  V.  Bidtcell,  182  U.  S.  244,  45  L. 
ed.  1088,  21  Sup.  Ct.  Rep.  770. 

Assistant  Attorney  General  Van  DeTan- 
ter  and  Mr.  William  G.  PoUook  submit- 
ted the  cause  for  appellee: 

The  Indians  are  wards  of  the  United 
States. 

Cherokee  Nation  v.  Georgia,  5  Pet.  1,  8  L. 
ed.  25:  United  States  y.  Kagama,  118  U.  S. 


375,  30  L.  ed.  228,  6  Sup.  Ct.  Rep.  1109; 
Choctaw  y  a  lion  v.  United  States,  119  U.  S. 
1,  30  L.  ed.  300,  7  Sup.  Ct.  Rep.  75;  C/iero- 
kce  Natioft  v.  Southern  Kansas  R,  Co.  135 
U.  S.  641,  34  L.  ed.  295,  10  Sup.  Ct.  Rep. 
905;  Stephens  v.  Cherokee  Nation,  174  u. 
S.  445,  43  L.  ed.  1041,  19  Sup.  Ct.  Rep.  722. 

Congress  has  full  and  complete  legislative 
authority  over  the  people  of  the  territories 
and  all  the  departments  of  the  territorial 
governments.  It  may  do  for  territoriea 
what  the  people,  under  the  Constitution  of 
the  United  States,  may  do  for  the  states. 

First  Nat.  Bank  v.  Yankton  County,  101 
U.  S.  129,  25  L.  ed.  1046;  Murphy  v.  Ram- 
sey, 114  U.  S.  15,  29  L.  ed.  47,  5  Sup.  Ct. 
Rep.  747 ;  Church  of  Jesus  Christ,  L.  D.  8. 
V.  United  States,  136  U.  S.  4,  34  L.  ed.  481, 
10  Sup.  Ct.  Rep.  792;  Utter  v.  Franklin,  172 
U.  S.  416,  43  L.  ed.  498,  19  Sup.  Ct.  Rep. 
183;  De  Lima  v.  Bidtcell,  182  U.  S.  1,  46 
L.  ed.  1041,  21  Sup.  Ct.  Rep.  743;  Dotcnes  v. 
Bidu:ell,  182  U.  S.  244,  45  L.  ed.  1088,  21 
Sup.  Ct.  Rep.  770. 

Congress  has,  therefore,  authority  to  en- 
act legislation  for  the  management  of  the 
property  of  these  wards  of  the  nation. 

Cooley,  Const.  Lim.  6th  ed.  pp.  115  et 
seq.;  lloyt  v.  Sprague,  103  U.  S.  613,  26  L. 
ed.  585;  Rice  v.  Parkman,  16  Mass.  320; 
Louisiillr,  N.  0.  rf  T.  R.  Co.  v.  Blythc.  09 
Miss.  939,  16  L.  R.  A.  251,  11  So.  Ill;  Hen- 
dersoH  v.  Doird,  116  X.  C.  795,  21  S.  E.  692; 
Davison  v.  JoUonnot,  7  Met.  388,  41  Am. 
Dec.  448:  Cochran  v.  Van  Surlay,  20  Wend. 
365,  32  Am.  Dec.  570;  Wheeler  v.  Smith,  9 
How.  55,  13  L.  ed.  44;  Fontain  v.  Ravcncl, 
17  How.  309,  15  L.  ed.  80;  Church  of  Jesus 
Christ,  L.  D.  S.  v.  United  States,  136  U.  S. 
4,  34  L.  ed.  481,  10  Sup.  Ct.  Rep.  792. 

Congress  is  not  merely  clothed  with  the 
power  of  protecting  these  Indian  wards,  but 
is  charged  with  the  duty  of  doing  so. 

Stephens  v.  Cherokee  Nation^  174  U.  S, 
445,  43  L.  ed.  1041,  19  Sup.  Ct.  Rep.  722; 
United  States  v.  Kagama,  118  U.  S.  375,  30 
L.  ed.  228,  6  Sup.  Ct.  Rep.  1109. 

Nor  is  this  duty  one  that  can  be  surren- 
dered or  contracted  away. 

Stone  v.  Mississippi,  101  U.  S.  814,  23  L. 
ed.  1079. 

Indians  who  received  allotments  under  the 
act  of  1887,  thereby  becoming  citizens,  are 
not  deprived  of  the  care  and  control  of  Con- 
gress, as  the  status  of  citizenship  is  not  in- 
compatible with  the  status  of  a  tribal  In- 
aian  or  the  continue<i  guardianship  of  the 
government. 

Eells  V.  Ross,  12  C.  C.  A.  205,  29  U.  S. 
App.  59.  64  Fed.  417;  Beck  v.  Flournoy 
Live-Stock  <t  RralEstate  Co.  12  C.  C.  A. 
497,  27  U.  S.  App.  618,  65  Fed.  30;  United 
Stales  V.  Flournoy  Livc-Siock  d  Real-Estate 
Co.  60  Fed.  886;  Farrcll  v.  United  States, 
49  C.  C.  A.  183,  110  Fed.  942;  State  v.  Co- 
lumbia George,  39  Or.  127,  65  Pac.  604. 

An  act  of  Congress  may  supersede  a 
treatv 

Head  Money  Cases,  112  U.  S.  580,  9uh 
nom.  F.dyc  v.*  Robertson,  28  L.  ed.  798,  6 
Sup.  Ct.'  Hep.  247 ;  Whitney  v.  Rohert9(m^ 
124  U.  S.  190,  31  L.  ed.  886,  8  Sup.  Ct.  Rep. 
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tfd;  Botitter  t.  Dominies,  130  U.  B.  23B,  vent  multiplicity  of  suits  and  irreparable  in- 

32  Ij.  ed.  f)26,  9  Sup.  Ct.  Rep.  S2S;  Chinese  jury  to  complainants  are  not  sufficient. 
Eaclunon  Cat,   130   U.   B.   581,   32   L.  ed.        Vruicktkank  v.  BJdurefl,  176  U.  S.  73,  M 

1068,  9  Bap.  Ct.  Rep.  623 ;  ffomer  v.  United  L.  ed.  377,  20  Sup.  Ct.  Rep.  2B0. 
guim,  143  U.  8.  670,  36  L.  ed.  206,  12  Sup. 

Ct.  Rep.  622;  Barker  t.  Barveg,  ISl  U.  S.        Hr.    Juetice   WUte,    after    maklDg    the 

481,  4S  li.  ed.  963,  21  Sup.  Ct  Bep.   6B0;  foreKoing   itatement,   deUvered  tbe   opinion 

The  Cherokee  ToJkuxo,   11  WkII.  616,  *ub  of  Uie  court: 

nttM.   tffj  Half   round   Papers   of   Bmoktng        The   grounds  of   demurrer  to   the  bill  of 

Tobaeoo   v.   United   Statei,   20   L.   ed.   227 ;  complaint  were  summariced  in  the  folloir- 

Fotter  Y.  Heileon,  2  Pet.  314,  7  L.  ed.  435 ;  ing  reasons  embodied  ia  a  (tatement  Sled 

faglor  T.  Morton,  2   Curt.  C.  C.  4S4.  Fed.  with  the  demurrer: 

Cas.    No.    13,799;    Clinton   Bridge,    Woolw.        "1-  The   matters   named   tn   the   bill   are 

15S,   Fed.    Cas,   No.    2,900  j    Ward    v.   Race  matters  of  administration,  which  csnnot  be 

Borte,  163  U.  S.  504,  41  L.  ed.  244,  16  Sup.  taken  away  from  an  executive  department 

Ct.  Rep.   1070;   Thoma*  y.   Day,   169  U.  S.  and  carried  into  the  courts. 

264,  42  L.  ed.   740,  IS  Sup.   Ct.  Rep.   340;        *"2.  That  the  Cherokee  Oil  &  Oss  Com-[aOO] 

Blephcnt  V.  Cherokee  Kation,  174  U.  S.  445,  P"ny  wimed  in  the  bill  is  a  necessary  partj 

43  L.  ed.  1041,  19  Sup.  Ct.  Rep.  722;  Tattle  to  the  suit,  as  shown  by  the  bill, 
r.  Uoore  {Ind.  Terr.)   04  S.  W,  586.  "3.  That  the  defendant  is  proceeding  in 

Wnatever  title  the  Indians  have  is  in  the  conformity    with   the    act   of    Congrese  ap- 

Iribe,  and  not  in  the  individuals,  although  proved  June  28.   1898   (30  Stat,  at  L.  496, 

held  by  the  tribe  tor  the  common  use  and  chip.  617),  which  is  a  valid  exercise  of  the 

equal  benefit  of  all  the  members.  power  of  Congress  over  the  property  of  an 

Cherokee  Trust  funds,  117  U.  S.  288,  tub  Indian  tribe." 
soin.  Eastern  Band  of  Cherokee  Indiana  r.        Preliminary    to    considering    the    funda- 

United  Slates,  29  L.  ed.  880,  6  Sup.  Ct.  Rep.  mental  question  raised  by  the  demurrer.  It 

718;   Cherokee  Salion  v.  Joumeucake,   156  '■  lecesBary  to  noUce  two  aubjecta  not  ex- 

U.  S.  186,  39  L.  ed.   120,   16  Sup.  Ct.  Rep.  prws'y    referred    to    in    the  opinion  below. 

M;8(cphen«  v.  Cherokee  Nation,  174  tJ.  8.  '^^'f  "^'  ^"^'  the  objection  to  the  formal 

445.  43  L.  ed.  1041,  19  Sup.  Ct.  Kep.  722.  »"tBciency   of   cerUin  of  the  averments  in 

E«n  if  Oiere  were  doubt  as  to  the  validity  "i^   bill;  and,  second,   the   claim    that   the 

d  the  leeUlation  under  consideration,  that  ^^etokee  Oil  ft  Gas  Company  was  an  ind.s- 

Kould  not  be  sufficient  to  justify  the  courts  I«naable  party  defendant     With  respect  to 

in  declaring  it  unconstitutional,     l-he  doubt  the     first- mentioned     pround    of    objecUon, 

BUrt  I>e  resolved  in  favor  of  the  legislative  """lout   going    into    deUil,    we   think    the 

lotion  statements    in    the    bill    were    sufficient  to 

Cooler,  Const.  Lim.  6th  ed.  pp.  216,  217;  '*•"•    **"'   *^^    jy"?^''^,!°5    °i  a  court  of 

Fktekerv.  Peck.  6  Cranch,  87,  3  L.  ed.  102.  '^'"^l  "«*  properly  invoked.     So  far  as  the 

The  whole  matter  was  carefully   inveeti-  '^"'^    «^<""ji    of    objection    is   concerned, 

pled  and  considered  by  Congress,  and  the  7"  P"*""'^  *-hat  the  courts  below  omitted 

irt  under  consideration  was  pa s^.  aft"  ^  ^l\^r^^J^^"°'''  ^l^"'^  '*  ™" 

d«  deliberation,  with  a  full  Vnow ledge  of  '*"'"*^  .''l«^  V"  '^^^^''"a    .iTt-R    '^ 

airting  conditions  and   the  important  of  *'  ?  .o""'**^  ,V^.,  I     *   '      *    '  '  *V' 

s^ Jru'Cr^^in'?hVo!id  ~z"^r 

tt  Ccffi"o  ':  ^c^^r^^te"^  L^h    rre^*"rt    a^rca^CleS/t 't 
^^  government  i.  entitled  to  and  will  r.    ^^^.^S,  '^^  t^!^^'^^  S^iTlX^''. 

^«v  /ff   ^    142  n   fi   sin  \.?"^    rnS'n'   '^e  powe'r  conferred  by  the  statute,  the  cor- 
!*«,     ™   n      ^£     ;     ?'^^;.*^^^^'   poration    named   was    not  an  indispensable 

li  ?      ™    «       }.^}    ,■    J    '    5  b  ^-  ^^'  with  whom  the  Secretary  might  contract, 

IJ"''-  ^i-.^^^^^^L^'^f't"  '^^'^\£?-::A  i'  he  exercised  the  discretion  vested  in  him 

fc  I,"   Va.^-/^S'  **   b  ^-   *^A  ^'^  hy  the  statute,  were  not  indispensable  par- 

8upaRep.326;L«(herv  Borde»,7Hovv.  tfes    to    the   deUrmination  of  ^he  question 

tiL\^T^^l'' ?^,''Ji,^«<^J^''^^"f,'  "1"  whether  the  statute  had  lawfully  conferred 

'^',.^,K*^'"f-'^'*u^''P--^*i^j;-^^''-  ^Ufl'   discretionary  power   upon   the  ofBci.il 

TTie  bill  of  cwnplaint  bete  is  fatally  de-  jn  question.     This  brings  us  to  consider  the 

r«nive  bcMUse  of  the  failure  to  make   the  fundamental    question    which    the   caae    in- 

Llwrokee  Oil  *  Gas  Company  a.  party  de-  yolves,  that  is,  tbe  contention  mi  behalf  of 

""'"■'t-  tbe    government     that    the     decree    below 

Ulifomut  v.  Soutkern  P.  Co.   157   U.   S.  should  ^e  sustained  because  the  act  of  Junr- 

tte,  3»  L.  ed.   683,   16  Sup.  a.  Rep.  591;  gg,  1898,  is  a  valid  exercise  ot  power  vested 

*™  Orleans   Waterworks   Co.   v.   New   Or-  i„   Conpreaa,  and  fully  authorised  the  Sec- 

twn..  164  U.  S.  471,  4]  L.  ed.  618,  17  Sup.  retary    of   the    Interior  to   do  and  perform 

CI.  Rep.  161;  Chadboume  v.  0>e.  2  C.  C.  A.  the  things  which  the  complainanU  seek  to 

J27,  10  U.  6.  App.  78,  61  Fed.  479.  have  him  enjoined  from  doing. 

The  statcmenta  of  the  bill  as  to  the  ncces-        Before   noticing  the  pertinent  provision* 

llty  for  relief  by  m»y  nt  injunctioD  to  pre-  of  the  act  of  June  28.  18B8,  'reference  will  (.3011 
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be  made  to  antecedent  legislation  by  Con-  dians  and  its  obligations  to  protect  them  in 

gross,  which  led  up  to  the  enactment  of  the  their  property  and  personal  rights, 

statute  in  question.     In  the  statement  pre-  "In  the  treaty  with  the  Cherokees,  made 

ceding  the   opinion,  delivered   through   Mr.  in    1846,    we    stipulated    that   they  should 

Chief  Justice  Fuller,  in  Stephens  v.  Chero-  pass  laws  for  equal  protection  and  for  the 

kee  Nation^  174  U.  S.  445,  43  L.  ed.  1041,  security  of  life,  liberty,  and  property.     If 

19  Sup.  Ct.  Rep.  722j  it  was  said:  the  tribe  fails  to  administer  its  trust  prop- 

"By  the  16th  section  of  the  Indian  ap-  erly  by  securing  to  all  the  people  of  the 
propriation  act  of  March  3,  1893  (27  Stat,  tribe  equitable  participation  in  the  com- 
at  L.  612,  645,  chap.  209),  the  President  mon  property  of  the  tribe,  there  appears  to 
was  authorized  to  appoint,  by  and  with  the  be  no  redress  for  the  Indian  so  deprived  of 
advice  and  consent  of  the  Senate,  three  his  rights  unless  the  government  does  in- 
commissioners  *to  enter  into  negotiations  terfere  to  administer  such  trust.'* 
with  the  Cherokee  Nation,  Choctaw  Nation,  By  a  provision  in  the  act  of  June  10, 
Chickasaw  Nation,  the  Muscogee  (or  1896  (29  Stat,  at  L.  321,  339,  chap.  398), 
Creek)  Nation,  the  Seminole  Nation,  jfor  said  commission  was  directed  to  continue 
the  purpose  of  the  extinguishment  of  the  the  exercise  of  the  authority  already  con- 
national  or  tribal  title  to  any  lands  within  ferred  upon  it,  and  was  invested  with  fur- 
that  territory  now  held  by  any  and  all  such  ther  powers  in  respect  of  hearing  and  deter- 
nations  or  tribes,  either  by  cession  of  the  mining  applicatinns  for  citizenship  in  said 
same  or  some  part  thereof  to  the  United  tribes  and  making  rolls  of  the  members 
States,  or  by  the  allotment  and  division  of  thereof. 

the  same  in  severalty  among  the  Indians  of  A  provision  in  the  act  of  June  7,  1897 
such  nations  or  tribes,  respectively,  as  may  (30  Stat,  at  L.  62,  84,  chap.  3),  directed 
be  entitled  to  the  same,  or  by  such  other  said,  commission  to  continue  to  exercise  all 
method  as  may  be  agreed  upon  between  the  authority  theretofore  conferred  upon  it  to 
several  nations  and  tribes  aforesaid,  or  negotiate  with  said  five  tribes,  and  gave  fur- 
each  of  them,  with  the  United  States,  with  ther  direction  respecting  the  making  of 
a   view   to   such   an   adjustment,  upon  the  rolls  of  citizenship. 

basis   of   justice   and   equity,  as   may,  with  The  act  of  June  28,  1898   (30  Stat,  at  L. 

the  consejit  of  such  nations  or  tribes  of  In-  495,  chap.  517),  entitled  "An  Act  for  the 

dians,  so   far   as   may   be   necessary,  be  re-  Protection  of  the  People  of  the  Indian  Ter- 

quisite  and  suitable  to  enable  the  ultimate  ritory,  and  for  Other  Purposes,"  contains 

creation  of  a  state  or  states  of  the  Union  provisions  for  the  completion  of  the  rolls  of 

which  shall  embrace  the  lands  within  said  citizenship  of  said  tribes,  for  the  reservation 

Indian  territory.'  of  town  sites  *and  the  sale  of  lots  therein, [303] 

"The  commission  was  appointed  and  en-  and  for  the  allotment  of  the  exclusive  use 

tered  on  the  discharge  of  its  duties,  and  un-  and  occupancy  of  the  surface  of  all  lands 

der  the  sundry  civil   appropriation  act  of  susceptible  of  allotment  among  the  citizens 

March  2,   1895    (28  Stat,  at  L.  939,  chap,  of  the  respective  tribes,  with  a  provision  as 

189),    two    additional    members    were    ap-  follows  (§  11): 

pointed.     It  is  commonly  styled  the  'Dawes  "But  all  oil,  coal,  asphalt,  and  mineral 

commission.' "  deposits  in  the  lands  of  any  tribe  are  re- 

On  November  20,  1894,  and  November  18,  served  to  such  tribe,  and  no  allotment  of 
1895,  the  Duwes  commission  made  reports  such  land  shall  carry  the  title  to  such  oil, 
of  the  condition  of  affairs  in  the  Indian  coal,  asphalt,  or  mineral  deposits." 
territory.  These  reports,  as  also  a  report  Section  13  of  said  act  contains  provi- 
of  the  Senate  committee  on  the  five  civilized  sions  for  leasing  the  oil,  coal,  asphalt,  and 
tribes,  of  date  May  7,  1894,  were  referred  mineral  deposits  as  follows: 
to  and  were  quoted  from  in  the  statement  "That  the  Secretary  of  the  Interior  is 
of  facts  made  by  the  court  in  the  Stephens  hereby  authorized  and  directed  from  time 
Cctse.  The  reports  asserted  the  existence  to  time  to  provide  rules  and  regulations  in 
of  a  state  of  affairs  in  the  Indian  territory  regard  to  the  leasing  of  oil,  coal,  asphalt, 
'•abhorrent  to  the  spirit  of  our  institutions,"  and  other  minerals  in  said  territory,  and 
[8021  and  declared  the  necessity  •of  assumption  all  such  leases  shall  be  made  by  the  Secre- 
by  the  United  States  of  "responsibility  for  ^^  ^^  the  Interior;  and  any  lease  for  any 
future  conditions  in  the  territory"  and  the  ^"f "  minerals  ottierwise  made  shall  be  ab- 
need  of  independent  legislation  by  Congress  solutely  void.  No  lease  shall  be  made  or 
in  that  behalf.  Thus?  the  Senate  commit-  renewed  for  a  longer  period  than  fifteen 
tee  on  the  five  civilized  tribes  of  Indians,  y^^"'  T  ^""^  the  mineral  m  more  than 
;„  o  ^^,yr^^  ««  TiTow,  T  100  4  /o  T>  XT  s*^  huudrcd  and  forty  acres  of  land,  which 
^77  ITn  ^A^  ^'  1894  (Sen.  Rep.  No.  g^^jj  ^^„^^^  ^^  ^J^l  ^^  possible  to  the 
377,  53d  Cong.  2d  sess.)  said  m  part:  surveys.  Lessees  shall  pay  on  each  oil. 
As  we  have  said,  the  title  to  these  lands  ^.q^I,  asphalt,  or  other  mineral  claim  at  the 
18  held  by  the  tribe  in  trust  for  the  people,  rate  of  one  hundred  dollars  per  annum,  in 
We  have  shown  that  this  trust  is  not  being  advance,  for  the  first  and  second  years; 
properly  executed,  nor  will  it  be  if  left  to  the  two  hundred  dollars  per  annum,  in  ad- 
Indians,  and  the  question  arises.  What  is  vance,  for  the  third  and  fourth  years,  and 
the  duty  of  the  government  of  the  United  five  hundred  dollars,  in  advance,  for  each 
States  with  reference  to  this  trust?  While  succeeding  year  thereafter,  as  advanced 
we  have  recognized  these  tribes  as  depend-  royalty  on  the  mine  or  claim  on  which  they 
ent  nations,  the  government  has  likewise  are  made.  All  such  payments  shall  be  a 
recqgtnized  its  guardianship  over  the  In-  credit  on  royalty  when  each  said  mine  is  de- 
^^^  187  V.  S. 
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yeloped  and  operated  and  its  production  is 
in  excess  of  such  guaranteed  annual  ad- 
Tanced  payments;  and  all  lessees  must  pay 
said  annual  advanced  payments  on  each 
daim,  whether  developed  or  undeveloped; 
and  should  any  lessee  neglect  or  refuse  to 
pay  such  advanced  annual  royalty  for  the 

Seriod  -of  sixty  days  after  the  same  becomes 
ue  and  payable  on  any  lease,  the  lease  on 
which  default  is  made  shall  become  null 
and  void,  and  the  royalties  paid  in  fidvance 
diall  then  become  and  be  the  money  and 
property  of  the  tribe.  Where  any  oil,  coal, 
asphalt,  or  other  mineral  is  hereafter 
opened  on  land  allotted,  sold,  or  reserved, 
tne  value  of  the  use  of  the  necessary  sur- 
face for  prospecting  or  mining,  and  the 
[3M]damage  done  to  the  *other  land  and  im- 

Srovements,  shall  be  ascertained  under  the 
irection  of  the   Secretary  of  the  Interior 
and   paid   to   the   allottee   or  owner  of  the 
land  oy  the  lessee  or  party  operating  the 
same,    before  operations   begin:     Provided, 
That  nothing  herein  contained  shall  impair 
the   rights    of   any    holder   or   owner   of  a 
leasehold  interest   in   any   oil,  coal    rights, 
asphalt,   or   mineral,   which    have   been  as- 
sented to  by  act  of  Congress,  but  all  such 
interest  shall  continue  unimpaired  hereby, 
and   shall    be   assured   to   such    holders  or 
owners  by  leases  from  the  Secretary  of  the 
Interior  for  the  term  not  exceeding  fifteen 
years,  but  subject  to  payment  of  advance 
royalties    as    herein    provided,    when    such 
leases  are  not  operated,  to  the  rate  of  roy- 
alty on  coal  mined,  and  the  rules  and  regu- 
laUons  to  be  prescribed  by  the  Secretary  of 
the  Interior,  and  preference  shall  be  given 
to  such  parties  in  renewals  of  such  leases: 
And  provided    further.  That    when,    under 
the  customs    and    laws  heretofore  existing 
and    prevailing    in    the    Indian    territory, 
leases  have  been  made  of  different  groups  or 
parcels  of  oil,  coal,  asphalt,  or  other  min- 
eral deposits,  and  possession  has  been  taken 
thereunder  and  improvements  made  for  the 
development  of   such  oil,   coal,  asphalt,  or 
other  mineral  deposits  by  lessees  or  their 
assigns,  which  have  resulted  in  the  produc- 
tion of  oil,  ooal,  asphalt,  or  other  mineral 
in  commercial  Quantities  by  such  lessees  or 
their  assigns,  then  such  parties  in  posses- 
sion shall  be  given  preference  in  the  mak- 
ing of  new  leases,  in  compliance  with  the 
directions  of  the  Secretary  of  the  Interior; 
'^nd  in  making  new  leases  due  consideration 
>hall  be  made  for  the  improvements  of  such 
lessees;  and  in  all  cases  of  the  leasing  or 
renewal  of  leases  of  oil,  coal,  asphalt,  and 
other  mineral   deposits  preference  shall  be 
given   to    parties    in    possession    who   have 
niade   improvements.     The  rate  of    royalty 
to  be  paid  by  all  lessees  shall  be  fixed  by 
the  Secretary  of  the  Interior." 

Section  16  contains  a  provision  as  to  the 
payment  and  distribution  of  rents  and  roy- 
alties due  said  tribes,  as  follows: 

"That  it  shall  be  unlawful  for  any  per- 
son, after  the  passage  of  this  act,  except  as 
hereinafter  provided,  to  claim,  demand,  or 
receive,  for  his  own  use  or  for  the  use  of 
anyone   else,  any   royalty    on    oil,  coal,  as- 

Shalt,  or  other  mineral,  or  on  any  timber 
87  U.  S. 


or  lumber,  or  any  other  kind  of  property 
whatsoever,  or  any  rents  on  any  *lands  or [306] 
property  belonging  to  any  one  of  said 
tribes  or  nations  m  said  territory,  or  for 
anyone  to  pay  to  any  individual  any  such 
royalty  or  rents  or  any  consideration  there- 
for whatsoever;  and  aJl  royalties  and  rents 
hereafter  payable  to  the  tribe  shall  be  paid, 
under  sucn  rules  and  regulations  as  may 
be  prescribed  by  the  Secretary  of  the  Inte- 
rior, into  the  Treasury  of  the  United 
States  to  the  credit  of  the  tribe  to  which 
they  belong." 

As  the  acts  done  and  contemplated  to  be 
done  by  the  appellee  and  assailed  by  the 
bill  of  complaint  are  presumably  not  the 
subject  of  criticism,  in  the  event  that  the 
act  of  June  28,  1898,  was  a  constitutional 
and  valid  exercise  of  power  by  Congress, 
we  will  now  address  ourselves  to  a  consid- 
eration of  that  statute. 

Prior  to  the  act  of  March  3,  1871  (16 
Stat,  at  L.  544,  566,  chap.  120,  now  §  2079 
of  the  Revised  Statutes),  which  statute,  in 
effect,  voiced  the  intention  of  Congress 
thereafter  to  make  the  Indian  tribes  amen- 
able directly  to  the  power  and  authority  of 
the  laws  of  the  United  States  by  the  imme- 
diate exercise  of  its  legislative  power  over 
them,  the  customary  mode  of  dealing  with 
the  Indian  tribes  was  by  treaty.  As,  how- 
ever, held  in  Cherokee  Nation  v.  Southern 
K,  it.  Co.  135  U.  S.  641,  653,  34  L.  ed.  295, 
300,  10  ■  Sup.  Ct.  Rep.  965,  reaffirmed  in 
Stephens  v.  Cherokee  Nation,  174  U.  S.  445, 
484,  43  L.  ed.  1041,  1055,  19  Sup.  Ct.  Rep. 
722,  while  the  Cherokee  Nation  and  oth6r 
Indian  tribes  domiciled  within  the  United 
States  had  been  recognized  by  the  United 
States  as  separate  communities,  and  en- 
gagements entered  into  with  them  by  means 
of  formal  treaties,  they  were  yet  regarded 
as  in  a  condition  of  pupilage  or  dependency, 
and  subject  to  the  paramount  authority  of 
the  United  States. 

Reviewing  decisions  of  this  court  ren- 
dered prior  to  the  act  of  1871,  and  particu- 
larly considering  the  status  of  the  very 
tribe  of  Indians  affected  by  the  present  liti- 
gation, the  court  commented  upon  a  dec- 
laration made  in  a  previous  decision  that 
this  government  haa  "admitted,  by  the 
most  solemn  sanction,  the  existence  of  the 
Indians  as  a  separate  and  distinct  people, 
and  as  being  invested  with  rights  which 
constitute  them  a  state,  or  separate  com- 
munity." It  was  observed  of  this  declara- 
tion that  it  fell  "far  short  of  saying  that 
they  are  a  sovereign  state,  with  no  supe- 
rior within  the  limits  of  its  territory." 
Considering  the  treaty  of  1835  with  the 
Cherokee  Nation,  under  which  it  is  now 
claimed,  *on  behalf  of  the  appellants,  that[306 
the  Cherokees  became  vested  with  the  sole 
control  over  the  lands  ceded  to  them,  the 
court  observed  (p.  485,  L.  ed.  p.  1055,  Sup. 
Ct.  Rep.  p.  737)  : 

"By  the  treaty  of  New  Echota,  1835,  the 
United  States  covenanted  and  agreed  that 
the  lands  ceded  to  the  Cherokee  Nation 
should  at  no  future  time,  without  their  con- 
sent, be  included  within  the  territorial  lim- 
its or  jurisdiction  of  any  state  or  territory. 
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and  that  the  govcrnraent  would  secure  tr 
that  nation  'the  riffht  by  their  national 
councils  to  make  and  carry  into  effect  all 
such  laws  as  they  may  deem  necessary  foi 
the  ^vernment  ox  the  persons  and  property 
¥dthin  their  own  country,  belonging  to 
their  people  or  such  persons  as  have  con 
nected  themselves  with  them;'  and,  by  the 
treaties  of  Washington,  1846  and  1866,  the 
United  States  guaranteed  to  the  Cherokees 
the  title  and  possession  of  their  lands,  and 
jurisdiction  over  their  country.  Revision 
of  Indian  Treaties,  pp.  65,  79,^85.  But 
neither  these  nor  any  previous  treaties 
evinced  any  intention,  upon  the  part  of  Uig 
government,  to  discharge  them  from  their 
condition  of  pupilage  or  dependency,  and 
constitute  them  a  separate,  independent, 
sovereign  people,  with  no  superior  within 
its  limits." 

It  results,  then,  from  the  doctrine  of  the 
decisions  of  this  court,  that  the  demurrer 
was  properly  sustained,  because  of  the  fact 
that  the  matters  named  in  the  bill  were 
matters  of  administration,  to  which  the  act 
of  June  28  was  applicable,  and  they  were 
solely  cognizable  by  the  executive  depart- 
ment of  the  government.  The  decision  in 
Stephens  v.  Cherokee  Nation,  174  U.  S. 
445,  43  L.  ed.  1041,  19  Sup.  Ct  Rep.  722, 
is  particularly  in  point,  as  that  case  in- 
volved the  validity  of  the  very  act  under 
consideration,  and  the  precedent  correla- 
tive legislation,  wherein  the  United  States 
practically  assumed  the  full  control  over 
the  Cherokees  as  well  as  the  other  nations 
constituting  the  Ave  civilized  tribes,  and 
took  upon  itself  the  determination  of  mem- 
bership in  the  tribes  for  the  {purpose  of  ad- 
justing their  rights  in  the  tribal  property. 
The  plenary  power  of  control  by  Clongress 
over  the  Indian  tribes  and  its  undoubted 
power  to  legislate,  as  it  had  done  through 
the  act  of  1898,  directly  for  the  protection 
of  the  tnbal  property,  was  in  that  case  re- 
affirmed. Thus,  m  the  course  of  its  opin- 
[307]  ion,  *after  alluding  to  the  legislation  con- 
cerning the  Dawes  commission,  the  court 
Baid: 

*'It  may  be  remarked  that  the  legislation 
seems'  to  recognize,  especially  the  act  of 
June  28,  1898,  a  distinction  between  admis- 
sion to  citizenship  merely  and  the  distribu- 
tion of  property  to  be  subsequently  made, 
as  if  there  might  be  circumstances  under 
which  Uie  right  to  a  share  in  the  latter 
would  not  necessarily  follow  from  the  con- 
ccjBsion  of  the  former.  But  in  an^  aspect, 
we  are  of  opinion  that  the  constitutional- 
ity of  the  acts  in  respect  of  the  determina- 
tion of  citizenship  cannot  be  successfully 
assailed  on  the  ground  of  the  impairment 
or  destruction  of  vested  rights.  Tne  lands 
and  moneys  of  these  tribes  are  public  lands 
nnd  public  moneys,  and  are  not  held  in  in- 
dividual ownership,  and  the  assertion  by 
any  particular  applicant  that  his  ri^ht 
therein  is  so  vested  as  to  preclude  inquiry 
into  his  status  involves  a  contradiction  in 
terms." 

The  holding  that  Congress  had  power  to 

provide  a  method  for  determining  member- 

s/rJp  in  the  five  civilized  tribes,  and  for 


certaining  the  citizenship  thereof  prelim- 
inary to  a  division  of  the  property  of  the 
tribe  among  its  members,  necessarily  in- 
volved the  further  holding  that  CongretB 
was  vested  with  authority  to  adopt  meas- 
ures to  make  the  tribal  propeHy  produo- 
tive,  and  secure  therefrom  an  income  for 
the  benefit  of  the  tribe. 

Whatever  title  the  Indians  hnve  is  in  tlie 
tribe,  and  not  in  the  individuals,  although 
held  by  the  tribe  for  the  common  use  and 
equal  benefit  of  all  the  members.  The 
Cherokee  Trust  Funds,  117  U.  S.  288,  308, 
sub  nom.  E<istem  Band  of  Cherokee  Indiaiu 
V.  United  States,  29  L.  ed.  880,  886,  6  Sup. 
Ct.  Rep.  718.  The  manner  in  which  this 
land  is  held  is  described  in  Cherokee  No- 
tion  V.  Joumcycake,  156  U.  S.  196,  207,  39 
L.  ed.  120,  124,  15  Sup.  Ct  Rep.  55,  60, 
where  this  court,  referring  to  the  treaties 
and  the  patent  mentioned  in  the  bill  of 
complaint  herein,  said:  "Under  these  trea- 
ties, and  in  December,  1838,  a  patent  was 
issued  to  the  Cherokees  for  these  lands.  Bt 
that  patent,  whatever  of  title  was  conveyed, 
was  conveyed  to  the  Cherc^cees  as  a  nation, 
and  no  title  was  vested  in  severalty  in  the 
Cherokees,  or  any  of  them." 

There  is  no  Question  involved  in  this 
case  as  to  the  taking  of  property;  the  au- 
thority which  it  is  proposed  to  exercise,  by 
virtue  of  the  act  of  1898,  has  relation 
merely  to  the  control  and  ^development  of  [3C 
the  tribal  property,  which  still  remains 
subject  to  the  administrative  control  of 
the  government,  even  though  the  members 
of  the  tribe  have  been  invested  with  the 
status  of  citizenship  under  recent  legisla- 
tion. 

We  are  not  concerned  in  this  case  with 
the  question  whether  the  act  of  June  28, 
1898,  and  the  proposed  action  thereunder, 
which  is  complained  of,  is  or  is  not  wise, 
and  calculated  to  operate  beneficially  to  the 
interests  of  the  Cherokees.  The  power  ex- 
isting in  Congress  to  administer  upon  and 
guard  the  tribal  propert;^,  and  the  power 
being  political  and  administrative  in  its 
nature,  the  manner  of  its  exercise  is  a  ques- 
tion within  the  province  of  the  legislative 
branch  to  determine,  and  is  not  one  for  tlie 
courts. 

Affirmed, 


EQUITABLE  LIFE  ASSURANCE  SOCIE- 
TY OF  THE  UNITED  STATES,  Plff.  in 
Urr,, 

V, 

CECIL  BROWN,  Administrator  of  the  Es- 
tate of  David  B.  Smith,  Deceased. 

(See  8.  C.  Reporter's  ed.  308-319.) 

tJrror  to  HtHoaiian  courts — governed  6]f 
principles  controlling  error  to  stat0 
courts — dismissal  on  motion, 

1.  The  Jurisdiction  of   the   Supreme  Court   of 


NoTH. — On  torita  of  error  from  United  States 
Supreme  Court  to  state  courts — see  notes  to 
llamblln  v.  Western  Land  Co.  37  L.  ed.  U.  8. 
267 :  Klplej  v.  Illinois  ex  rel.  Akin,  42  L.  ed. 
U.  S.  998 ;  and  Re  Buchanan,  39  L.  ed.  XT.  8. 
884. 
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the  United  States  to  review  Judgments  of  the 
coorts  of  the  territory  of  Hawaii  is,  under 
the  act  of  April  30,  1900.  f  86  (31  Stat,  at 
L.  141,  chap.  339),  to  be  measured  by  the 
power  conferred  upon  the  former  court  to  re- 
Tlew  Judgments  of  state  courts. 
2.  The  dismissal  on  motion  of  a  writ  of  error 
to  the  supreme  court  of  the  territory  of 
Hawaii,  whix:h  is  governed  by  the  principles 
cootrolling  writs  of  error  to  state  courts, 
will  be  ordered,  instead  of  granting  a  mo- 
tion to  affirm,  where  the  subject-matter  of 
the  controversy  is  not  inherently  Federal, 
and  the  only  Federal  question  raised  has  been 
■0  explicitly  decided  by  the  Supreme  Court 
of  the  United  States  in  accordance  with  the 
ruling  of  the  lower  court  as  to  foreclose 
further  argument  on  the  subject. 


[No.  320.]  

Buhmiited  October  20,  1902.    Decided  De- 
cember 1,  1902. 


IN  ERROR  to  the  Supreme  Court  of  the 
Territory  of  Hawaii  to  review  a  judg- 
ment which  affirmed  a  judgment  of  tlie 
trial  court  in  favor  of  plaintiff  in  an  action 
on  a  policy  of  life  insurance.  On  motion  to 
dismiss  or  afiSrm.  Dismissed. 
The  facts  are  stated  in  the  opinion. 
Hr.  Allan  MoCalloli  submitted  the 
cause  for  plaintiff  in  error. 

Mr.  CeolL  Brown  submitted  the  cause 
for  (Ipfendant  in  error : 

Wliere  the  question  is  not  as  to  the  va- 
lidity of  the  Constitution  or  act,  but  merely 
ts  to  the  application  of  tlie  same  to  the 
case,  no  Federal  question  is  involved. 

2  Desty,  Fed.  Proc.  9th  ed.  §  223,  p.  778; 
Cameron  v.  United  States,  146  U.  S.  633,  36 
Led.  1077,  13  Sup.  Ct.  Rep.  184. 

A  real,  and  not  a  fictitious,  Fed^-al  ques- 
tion, is  essential  to  the  jurisdiction  of  this 
court 

Millingar  v.  Hartupee,  6  Wall.  258,  18 
L.  od.  829;  Neto  Orleans  v.  Ncic  Orleans 
y^'ntertcorks  Co.  142  U.  S.  79,  35  L.  ed.  943, 
12  Sup.  Ot.  Rep.  142;  Wilson  v.  North  Caro- 
lina, 109  U.  S.  586,  42  L.  ed.  805,  18  Sup. 
Ct.  Rep.  435;  Uamhlin  v.  Western  Land  Co. 
147  U.  8.  531,  37  L.  ed.  267,  13  Sup.  Ct. 
Hep.  353. 


Mr.  Justice  White  delivered  the  opinion 
o'  Uie  court : 

The  questions  for  decision  arise  on  a  mo- 
tion to  dismiss  or  affirm  this  writ  of  error 
vhich  is  prosecuted  to  a  judgment  of  the 
•upreme  court  of  the  territory  of  Hawaii. 
The  act  of  April  30,  1900,  providing  a  gov- 
ernment for  the  territory  of  Hawaii  (31 
But.  at  L.  141,  chap.  339),  enacU  (§86) 
that  "the  laws  of  the  United  States  relating 
to  appeals,  writs  of  error,  removal  of  causes, 
find  other  matters  and  proceedings  as  be- 
tween the  courts  of  the  United  States  and 
the  courts  of  the  several  states,  shall  govern 
187  U.  S.  * 


in  such  matters  and  proceedings  as  betwees 
the  courts  of  the  United  States  and  the 
courts  of  the  territory  of  Hawaii."  It  fol- 
lows that  the  jurisdiction  of  this  court  to 
review  judgments  of  the  courts  of  the  terri- 
tory of  Hawaii  is  more  restricted  than  is 
the  jurisdiction  to  review  the  judgments  of 
the  courts  of  other  organized  territories, 
and  is  to  be  measured  by  the  power  con- 
ferred upon  this  court  to  review  judgments 
of  state  courts.  Rev.  Stat.  709  [U.  S. 
Comp.  Stat.  1901,  p.  575].  In  Ex  parte 
Wilder's  8.  8.  Co.  183  U.  S.  545,  46  L.  ed 
321,  22  Sup.  Ct  Rep.  225,  the  distinctior 
made  by  the  law  in  question  between  Ha- 
waii and  other  territories  was  pointed  out. 

The  case,  as  stated  below,  and  as  substan- 
tially admitted  by  both  parties  in  their 
printed  argument,  is  as  follows: 

David  B.  Smith  died,  intestate,  on  De- 
cember 24,"  1899,  in  the  city  of  San  Francis- 
co. Long  prior  to  and  at  the  time  of  his 
death  he  was  domiciled  in  Honolulu,  in  the 
territory  of  Hawaii.  He  there  applied  to 
the  plaintiff  in  error,  a  New  York  corpora- 
tion, for  a  policy  on  his  life  payable  to  his 
estate.  The  policy  was  issued,  was  deliv- 
ered to  Smith  in  Honolulu,  and  was  found 
among  his  effects  in  Honolulu  after  his 
death.  At  the  instance  of  the  daughter  of 
the  deceased,  who  was  his  legal  heir,  the  de- 
fendant in  error  was  appointed  administra- 
tor of  the  estate  of  •Smith  by  a  Hawaiian [310] 
court  having  jurisdiction  to  that  end,  and 
the  administrator  took  possession  of  the  pol- 
icy and  made  the  requisite  proof  of  death. 
After  the  appointment  of  the  Hawaiian  ad- 
ministrator and  the  making  by  him  of  the 
proof  of  death,  a  relative  of  the  deceased 
made  application  to  a  court  in  the  city  of 
New  York  for  letters  of  adminstration  upon 
the  estate  of  Smith,  which  were  issued. 
Prior  to  any  attempted  action  by  the  New 
York  administrator  to  enforce  the  policy  in 
question,  in  consequence  of  the  refusal  of 
the  insurance  company  to  pay  the  loss,  the 
Hawaiian  administrator  brought  suit  in  a 
court  in  Hawaii  having  jurisdiction,  to  re- 
cover the  amount  of  the  insurance.  Service 
of  process  in  this  action  was  made  on  the 
general  agent  of  th%  insurance  company  in 
Hawaii,  which  agent,  the  supreme  court  of 
the  territory  declared  in  its  opinion  ren- 
dered in  this  cause,  "we  presume,  is  the 
person  designated  for  such  purpose  by  the 
defendant  under  the  statute.  Civil  Laws, 
chap.  130,  since  amended.  Laws  of  1898,  act 
45.  At  any  rate,  the  defendant  answered 
generally,  and  did  not  question  the  validity 
of  the  service."  Before  the  trial  of  tJie 
cause  in  the  courts  of  Hawaii  the  administra- 
tor appointed  in  New  York  instituted  an  ac- 
tion upon  the  policy  against  the  insurance 
company  in  the  circuit  court  of  the  United 
States  for  the  southern  district  of  New 
Vork.  When  the  suit  came  to  trial  in  the 
Hawaiian  court,  no  judgment  having  been 
rendered  in  the  suit  brought  in  New  York, 
the  defendant  corporation,   to  support  its 
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contentioii  that  the  pUintilT  whi  not  enti-  and  adversely  ruled  on  by  this  court  aa  to 

tied  to  recover,  claimed  the  benefit  of  the  abaolutel;    (oreclose   further   contention   oa 

dvo  faith  and  credit  clauae  of  the  Conatitu-  the  subject.     Chanvte  v.  Tradtr,   132  U.  8. 

tion  of  the  United   States,  and  to  sustain  210,   S3   L.  ed.   346,   10  Bup.  Gt   Sep.  S7; 

this  sBserted  right  ofTered  proof  of  the  ap-  RicluinUon  v.   Loiii*viUe   A   V.   R.   Co.    189 

pointment  of  the  New  York  administrstor  U.  S.   128,  42  L.  ed.  687,   19  Bup.  Ot  Rep. 

ud  tendered  an  e:(empliflcation  of  the  rec-  ?"8i^'»'*« '■„^"^''&  >8°  I?-  ^-  ^^-  « 

ord  ol  the  proceeding^  had  in  the  action,  L-  «!■  661,  21  Bup.  Ct.  feep.  360 
brought  by  the  New  York  administrator  in        *I»  '''^,?'.'^'"?  ***  ^'^>'^  "'^^^^  J"^'"* 

the  federil  court  in  that  sUU.    The  trial  "ffi""  w'th'n  the  principles  esUblished  by 

eonrL  rejected  the  evidenco,  and  exceptions  ?"•?■•  ^^^^9^  ,°'  "'i.S**'"*  *?  just  pren- 

were   duly   taken.     A  verdict  was   returned  TtL'',S  ff    ^  !^^  i^'T^.?™'^^'!!:'^ 

in  favor  if  the  plaintiff  for  the  full  amount  "'J''*  P'*.'°i'* '"  ^^."^  ",  ^*'  ,^  'Ati 

dn  f.ilh  .nd  mdil'lnme  ol  tl.  Oon.Utu-  J?"  ?."',,°°*  "■.  """.  '?  'J'  "'"'"T;  "' 

tkm  of  tl.  Unil«d  Sttt«  m.  wltiout  m.r-  """"'li  "•"  ''''"'?'  °'  "•  dreeaaid,  »hei. 

[SJI'it.     FroiB  -tb.  foregoing  it  r.idt.  tbtt  .  "■•  P."''"?  "■■  ,''■''""''„•"''  "J'"  "  '" 

cl.to  under  tie  cSiaiullon  .pd  1...  ol  «"""?  P"""'  .J"'  .""'.?"""';°';  'K 

th.  Unite!  SUte.  ™  u..d,  and  d«:idld  in  '"..f  "J  ^!°,  ''"'*•?  !''„'''■,"',"?  J^  ^ 

Ue  court  Wo,,  .nd  il  th.  f.ot  th.t  .u.h  .  SJ,™,.    ni  If  a    ■?.   vJ'i    .^i    V,!' 

.Inlm  1...   lonn.ll;  m.d.  ind   di.DO.ed   ol  Y^    n\        Si     1     iJ'  .  i,       ' 

1»low  without  retetenoe  ta  iU  .uCunll.!  >  ""f-  «■  "'P-  364.    In  U,.t  e..e  ™».erj 

fcundntion   d.lnmunn,   the   ou-Uon  ol   ju  T  ..  J.  Jf  m.  J.  ™  .Y  /^^ilS^l 

rl«licUon,  th.  moUon  to  df.miu  n,u.l  b.  f'"  !''t.°    I"™"  "P«?  "»  "."'V"  P?'" 

d.ni.d.     But   it   i.   .tiled   th.t   not   ..er,  S.rJi  „?  Ki™,   £  ;^i™.S  ikSS 

mere  .Ueg.tlou  ol  .  Feder.loue.Uon  will  ;'"X?!."!°'"ri,'?  •""?«;•"<»  »hieh 

...m..  *«  ^.,.  ;,..i..ii.,.i,.,.      "Tt...  .......  k.  had  b^n  ch.Tteral  in  the  state  of  Mawa- 

:^.i     .,?." '.7.  ™5™  „        kr^tS  «ho.ett..    At  the  Ume  of  her  darth  th.  d» 

tS  Zt\  nSy  Vom,.!,'  federal 'qu-tlon  ?f-}f^^  .,"  JT  ','»"."'  '"  ""  T^  !^ 
(.  u^^wfioi  «««!..  i.,.Ljinti™.  \t  tvi^  behalf  of  the  defendant  in  error,  that  the 
^  ^^'"it'J*-"'!  J""l"''^°"  .f  J*""  Illinois  court  which  had  granted  the  letUra 
Sn.  tK„f^i^™^  i.^W.lfh.T,U  i  5^'  <■'  administration  had  nfpower  to  do  so. 
SSSrin^  1  ™.i^»^'^.^^ti,^i^^^  ,r,,;  '>«"''«'  the  state  of  Illino'ia  was  not  th^ 
^h.7<.^„„l.T  n^^iLfl^wJMi^iT/  domicil  of  the  decedent,  because  there  wer. 
that  a  que-Uon  adequate,  abstractly  consid-  ^  belonging  to  the  decedent  in  Illi- 
ered,  to  confer  jurisdiction  wsa  raised  if  it  „  j^  ^^  ^j,^  time  of  her  death,  and  the  bring- 
Ukewiseappesr  that  such  question  IS  wholly  °  „j  ^  policy  sub^4u™tlyTntoIllinX 
formal  IB  so  absolutely  devoid  of  merit  M  ^^  „^  coiistitut*  the  debt  thereunder  an 
to  be  fmdoue,  or  haa  been  so  explicitly  ^^^^  of  the  estate  of  the  decedent,  as  such 
foreclosed  by  a  decision  or  decisions  of  this  ^  ^,.1,1  waa  a  simple  contract  debt  and  wa> 
.court  as  to  leave  no  room  for  real  eontro-  ^  lo^l  asset  only  at  Boston,  the  domicil  of 
versy,  the  motion  to  dismiss  will  prevail,  the  debtor  company.  It  was,  however,  bald 
Vew  Orleans  Wateru>orfe4  Co.  y,  Louuiana,  that  the  letters  of  administration  issued  by 
IBS  U.  S.  338,  346,  46  L.  ed.  038,  041,  22  the  Illinois  court  were  apparenUy  author- 
Bup.  Ct.  Rep.  881,  and  authorities  there  i;ied  by  law,  and  that  it  was  essential  that 
cited.  The  power,  however,  to  dismiss  be-  the  facts  detailed  in  the  r«cord  should  cUs- 
oiuse  of  the  want  of  substantiality  in  the  tinctly  negative  the  validity  of  such  author- 
daim  upon  which  the  assertion  of  jurisdic-  ity,  before  it  could  be  adjudicated  that  tlw 
tioD  is  predicated,  does  not  apply  to  cases  plaintiff's  authority  to  sue  waa  not  sup- 
where  the  subject-matter  of  the  controversy  ported  by  them.  The  court  then  said  (p. 
is  per  »e  and  inherenUy  Federal.  jStoafTord  144,  L.  ed.  p.  381,  Sup.  Ct.  Rep.  p.  386) : 
V.  TmnpUton,  185  U.  8.  487,  493,  48  L.  ed.  "This  is  not  done.  On  the  contrary,  the 
1005,  1008,  22  Sup.  Ct.  Rep.  783.  It  has  declaration  of  the  lettera  that  the  intesUta 
also  been  decided  by  this  court  that  even  had  personal  property  in  Illinois  when  she 
where  the  motion  to  dismiss  is  denied,  and  died  is,  we  think,  supported  by  what  ap- 
whcre  such  motion  should  he  treated  as  pears  in  the  record,  even  it  sn(4i  proper^ 
without  color,  considering  alone  the  formal  consisted  solely  of  this  policy, 
making  of  such  question,  yet  notwithstand-  "In  the  growth  of  this  country,  and  the 
ing  the  provisions  of  subdivision  6  of  rule  expaneions  and  ramiBcations  of  business, and 
0,  the  power  to  consider  and  sustain  a  mo-  the  free  commercial  intercourse  between  *tlie[811 
tion  to  afflrm  obtains  where  the  aasignments  states  of  the  Union,  it  has  come  to  pass  that 
of  error  on  the  merits  are  obviously  and  uo-  large  numbers  of  life  and  ftre  insurance 
questionably  frivolous,  or  when  it  is  patent  companies  and  other  corporations  estab- 
tbat  the  writ  of  error  has  been  prosecuted  lished  with  the  accumulated  capital  and 
for  mere  delay,  or  where  it  is  evident  on  the  wealth  of  the  richer  parU  of  the  country, 
face  of  the  r«;ord  that  the  question  on  the  seek  business  and  contracts  in  distant 
merits  is  not  open  to  possible  contention  be  states  which  open  a  large  and  profltaU* 
cause  it  haa  previous^  been  so  specifically  field.  The  inconvenienoea  and  hardship* 
jgjg  187  IT,  IL 
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resnlting  from  the  neceBsitf,  on  the  part  of 
creditors,  of  ^ing  to  distazit  places  to  bring 
suits  on  policies  and  contracts,  and  from 
the  additional  requirement,  in  case  of  death, 
of  taking  out  letters  testamentary  or  of  ad- 
ministration at  the  original  domicil  of  the 
corporation  debtor,  in  order  to  sue,  has  led 
to  the  enactment  in  many  states  of  statutes 
which  enable  resident  creditors  to  bring 
suits  there  against  corporations  created  by 
the  laws  tA  other  states.  Such  a  statute 
existed  in  Illinois,  in  the  present  case,  re- 
quiring every  life  insurance  company  not 
organized  in  Illinois  to  appoint  in  writine 
&  resident  attorney,  upon  whom  all  lawfiil 
process  against  Uie  company  might  be 
served  with  like  effect  as  if  the  company 
existed  in  Illinois,  the  writing  to  stipulate 
that  any  lawful  process  against  the  com- 
pany, served  on  the  attorney,  should  be  of 
the  same  l^al  force  and  validity  as  if 
served  on  the  company,  a  duly  authenticated 
copy  of  the  writing  to  be  filed  in  the  office 
of  the  auditor,  and  the  agency  to  be  contin- 
ued while  an^  liability  should  remain  out- 
standing against  the  company  in  Illinois, 
mnd  the  power  not  to  be  revoked  until  the 
same  power  should  be  given  to  another,  and 
a  like  copy  be  so  filed ;  the  statute  also  pro- 
Tiding  ttiat  service  uj^n  said  attorney 
shoula  be  deemed  sufTicient  service  on  the 
company.  Rev.  Stat.  1874,  chap.  73,  §  50, 
p.  607. 

^In  view  of  this  legislation  and  the  policy 
embodied  in  it»  when  this  corporation,  not 
organized  under  the  laws  of  Illinois,  has,  by 
virtue  of  those  laws,  a  place  of  business  in 
Illinois,  and  a  general  agent  there,  and  a 
resident  attorney  there  for  the  service  of 

Srocess,  and  can   be  compelled  to   pay  its 
ebts  there  by  judicial  process,  and  has  is- 
sued a  policy  payable,  on  death,  to  an  ad- 
ministrator,  the    corporation   must   be   re- 
garded as  having  a   domicil   there,   in  the 
sense  of  the  rule  that  the  debt  on  the  policy 
is  assets  at  its  domicil,  so  as  to  uphold  the 
grant   of    letters    of    administration   there. 
9141The  corporation  will  be  presumed  *to  have 
been  doing  business  in  Illinois  by  virtue  of 
its  laws  at  the  time  the  intestate  died,  in 
view  of  the  fact  that  it  was  so  doing  busi- 
ness there  when  this  suit  was  brou^t  (as 
the  bill  of  exceptions  alleges),  in  the  ah- 
sense  of  any  statement  in  the  record  that  it 
was  not  so  doing  business  there  when  the 
intestate  died.     In  view  of  the  statement  in 
the' letters,  if  the  only  personal   property 
the  intestate  had  was  the  policy,  as  the  bill 
of  exceptions  states,  it  was  for  the  corpora- 
tion to  show  afilrmatively  that  it  was  not 
doing  business  in  Illinois  when  she   died, 
in  order  to  overthrow  the  validity  of  the 
letters,  by  thus  showing  that  the  policy  was 
not  assets  in  Illinois  when  she  died.'' 

Indeed,  the  contention  that  because  the 
policy  was  issued  by  a  New  York  corpora- 
tion, and  was  payable  in  the  state  of  New 
York,  it  could  not  be  sued  upon  by  one  hav- 
ing possession  of  it  at  the  domicil  of  the  de- 
eeased  in  another  state  or  in  a  territory,  is 
directly  contrary  to  the  settled  rule  upheld 
\tj  the  court  of  appeals  of  the  state  of  New 
187  U.  &        U.  a.  Book  47. 


York.  Bulz  v.  Mutual  Reserve  Fund  Life 
Asso.  145  N.  Y.  163,  28  L.  R.  A.  379,  40  N. 
E.  242. 

From  the  analysis  just  made,  it  results 
that  although  a  Federal  question  was  raised 
below  in  a  formal  manner,  that  Question, 
when  examined  with  reference  to  tne  aver- 
ments of  fact  upon  which  it  was  made  to 
depend,  is  one  which  has  been  so  explicitly 
decided  by  this  court  as  to  foreclose  further 
argument  on  the  subject,  and  hence  to  cause 
the  Federal  question  relied  upon  to  be  de- 
void of  any  substantial  foundation  or  merit. 
This  being  so,  the  case  is  brought  directly 
within  the  rule  announced  in  New  Orleans 
Waterworks  Co.  v.  Louisiana,  185  U.  S.  336, 
345,  46  L.  ed.  036,  941,  22  Sup.  Ct.  Rep. 
691,  and  authorities  there  cited.  It  is  like- 
wise also  apparent  from  the  analysis  pre- 
viously made  that  even  if  the  formal  raising 
of  a  Federal  question  was  alone  considered 
on  the  motion  to  dismiss,  and  therefore  the 
unsubstantial  nature  of  the  Federal  ques- 
tion for  the  purposes  of  the  motion  to  dis- 
miss were  to  be  put  out  of  view,  the  judg- 
ment below  would  have  to  be  affirmed. 
This  follows,  since  it  is  plain  that  as  the 
substantiality  of  the  claim  of  Federal  right 
is  the  matter  upon  which  the  merits  de- 
pend, and  that  claim  being  without  any  sub- 
stantial foundation,  the  motion  to  affirm 
would  have  to  be  granted  under  the  rule  an- 
nounced in  Chanute  v.  Trader,  132  U.  S. 
210,  33  L.  ed.  345,  10  Sup.  Ct.  Rep.  67, 
Richardson  y.  Louisville  d  *N,  R.  Co.  169  U.[815] 
S.  128,  42  L.  ed.  687,  18  Sup.  Ct  Rep.  268, 
and  Blythe  v.  Hinckley,  180  U.  S.  338,  45 
L.  ed.  561,  21  Sup.  Ct.  Rep.  390.  This  being 
the  case,  it  is  oovious  that  on  this  record 
either  the  motion  to  dismiss  must  be  al- 
lowed or  the  motion  to  affirm  granted,  and 
that  the  allowance  of  the  one  or  the  grant- 
ing of  tiie  other  as  a  practical  question  will 
have  the  like  effect,  to  finally  dispose  of  this 
controversy.  The  question  then  is.  To 
which  of  the  motions  should  the  decree 
which  we  are  to  render  respond  f  As  this  is 
a  case  governed  by  the  principles  controlling 
writs  of  error  to  state  courts,  it  follows  that 
the  Federal  question  upon  which  the  juris- 
diction depends  is  also  the  identical  ques- 
tion upon  which  the  merits  depend,  and 
therefore  the  unsubstantiality  of  the  Fed- 
eral question  for  the  purpose  of  the  motion 
to  dismiss  and  its  unsubstantiality  for  the 
purpose  of  the  motion  to  affirm  are  one  and 
the  same  thing, — that  is,  the  two  ques- 
tions are  therefore  absolutely  coterminous. 
Hence,  in  reason,  the  denial  of  one  of  the 
motions  necessarily  involves  the  denial  of  the 
other,  and  hence,  also,  one  of  the  motions 
cannot  be  allowed  except  upon  a  ground 
which  also  would  justify  the  allowance  of 
the  other.  Under  this  state  of  the  case 
(there  being,  of  course,  no  inherently  Fed- 
eral question,  Sicafford  v.  Templeton,  185 
U.  S.  487,  493,  46  L.  ed.  1005,  1008,  22  Sup. 
Ct.  Rep.  783),  we  think  the  better  practice 
is  to  cause  our.  decree  to  respond  to  the 
question  which  arises  first  in  order  for  deci- 
sion, that  is,  the  motion  to  dismiss,  and 
therefore  the  writ  of  error  is  dismissed. 
13 


81S,  817  Bcnna  Ooun  or  tHi  Usimi  Statu.  Ooi.  Teu, 

FIDGLTTT    *    DEPOSIT  COHPANT  OF  the  peiul  sum  of  125,000,  for  the  faithful 

MARYLAND,  Plff.  in  Err.,  pertomiBnce  ol  the  FDV«iuiiit«  and  coodiUoni 

c-  of  «  contract  entered  into  \>j  said  Vinson 

UNITED  STATES  OF  AMERICA  TO  THE  with  the  District  of  ColumUa.    It  was  covo- 

USE  OF  LEWIS  E,  SMOOT.  nanted     in    the    bond    that   VinM>u   would 

"promptly   make   pa;mentB   to   all    persons 

(Bee  S.  C.  Baporter'i  ed.  aiB-83S.)  auppljing  him   with   labor  or  materials  in 

the  pioeecuti<Hi  of  the  work  provided  for  in 

8tar«  deeiti» — failure  to  give  reatont  for  it-  ^aid  ciHitract"    And  it  waa  alleged  in  the 

Duion — validity   of   oourt    rule   reqitirirtg  declaration  that  Lewis  E.  Smoot  furnished 

affidavit    of    defenee — right    to    tnal    by  aaid  Vinson  certain  materials,  which  were 

jury.  used  by  the  latter  in  the  completion  of  the 

work  under  the  contract,  of  the  value  $5BD.- 

I.  The  aotbotlt;  sf  a  deelalon  of  the  BupreiD*  73,  of  which  amount  only  $206.95  was  paid. 

Court  of  the  United  States  upboldlnK  a  rule  leaving  a  balance  of  t392.78  due. 

of  a  court  of  (he  DUtclct  ol  Columbia  Ii  not        The  other  bond  was  for  the  penal  eum  of 

It"*  ™    J  ^*  »"^*'  iT"' '    .L?"  '1  *,"*  *8,000,  with  like  covenants  and  conditions. 

the  ■rouDOi  for  Its  declalan,  ai  this  amiss  on  St.'     j    i .; n  j    .v  .        -j    c_     i 

^ ■ ,  _. ...  .. i_*'„"„  .1...  1.  i.  J  ^ne    declaration   Bllejred    that   said    omoot 

ooes  not  gLve  rise  to  an  Lnxerence  that  It  liBd  ,       .  ,_  j        .    .   i      ?  ..i         ,         «  a.  -n  a^ 

doiibts  B«   to  the   TslWIty  of  the  role,   but  furnished  materials  of  the  value  of  $143.28 

rather  that  It  resatded  the  »roundi  of  cbal.  ^"^  Vinson,  which  were  used  in  the  perform- 

lenge   to   sneh   ralldltj   as   without   toDnds.  x^ee  of  the  latter's  contract  with  the  Dis- 

llou.  trict   of   Columbia,   and   that   said   amount 

S.  The  conatltntlonal  right  of  trial  bjr  lur;  I*  was  not  paid,  though  demanded.     And   re- 

not  denied  bj  rule  73  ot  the  supreme  court  covery    of    said    amounts    due    was    piaved 

of    th*    District    o(    ColumblB.    sothorlslnj  ugainst  Vinson  and   the  plaintiff  in   error, 

Judgment   for  plaintiff  foe  want  of  ■  sufll-  amountinif 'to  the  sum  of  $530.00.  Thedec-[3171 

Jin^LTihiVh  ..ut^H^h^  n^ii^l'^n™^"  '"""<"'   """   accompanied   by   an   affidavit 

^g  I^davTt  ""^^^  ■*?   Smoot  under  the  requirements  of 

8.  An  Dcllon  aplnst  principal  and  snrelj  on  a  j;^''   ^m/'-.^'"'  """"^   hereinafter   set   out 

bond  to  lasare  the  faithful  performance  of  a  V'f  "ra^*"'  Was  very  full  and  circurasUii- 

eontract  U  one  "arising  em  ooatrooHi,"  with.  '"''"""  virtually  repeated  the  declaration. 
In  the  meaning  ot   rule  TS  of   tbe  supreme        The  plaintiff  in   error   filed  pleas  to   the 

court   of  the  District  of  Columbia,   autbar-  declaration,  in  which  it  alleged  that  neither 

UIng  Jodgment  for   pinlntlff  In  lucb   actions  it  nor  Vinson  owed  the  sums  ot  money  de- 

foe  want  ot  a  sulBclant  allldBTlt  of  defense,  manded,  or  any  part  of  either,  "in  tht  man- 

4.  Copies  of  the  bonds  In  suit,  and  of  the  con-  ner   and   form   as    the   said   United    States 

tracu  tbe  faithful  performance  of  which  thej  above  complained."     And  also  pleaded  that 

were  wecoted  to  secure   need  not  be  filed  In  neither  it  nor  Vinson  had  broken  tlie  condi- 

order  to  compli  witb  the  provlslooi  of  rule  ,; t  >i   _         ..:j  i i„  ■._  it. 

TB  of  the  supreme  court  of  the  District  of  '""•"■  "'  '"?,"'  "'«">.  o"  ".'d  bonds     m  the 

Columbia,    that   In   actions    ea   contractu   ■  m«nner  and  form  as  the  said  United  SUtes 

plslntllt  who  has  filed  an  affldavlt  setting  out  ^^^  above  complained." 

dlitlnctlf  his  cause  ot  sctlon  shall  be  entl-        The  plaintiff  in  error  on  March  14,  190Z, 

tied  to  judgment  unless  a  sufflclsot  affldaTlt  filed  the  following  affidavit  of  defense: 

ot  defense  Is  Sled.  "J.  Sprieg  Poole,  being  first  duly  sworn, 

deposes  anFsars: 

(No.  381.J  i-l    That  he  is  now,  and  for  ten  years  last 

Bubn,Hted  Ootober  SI,  im.    Deeidei  De-  K**  .»•?»  .t^n'  "?«  «*?«/•'  "(Epnt  tor  the 

Mnibcr  I   190S  District  of  Columbia  of  the  Fidelity  t  De- 

'  posit  Company  of  Maryland,  the  defendant 

IN  ERROR  to  the  Court  of  Appeals  of  the  "'.."'^T^'^^tv'''''^'^  TT^'j     .     j    -.     ^u 
District  of  Colnmbi.  to  re^C  a  judg-         ^■.^"'^^1*   t'"V'''"'n*''l,'i'*"Jl^  .,'*•* 

ment  which  affirmed  a  judgment  of  the  ^-  f^«"t">°  <>'  »!>«  bonds  as  alleged  in  the  dec- 

preme  Court  of  the  District  entered  under  '"""°" '°  ^'^  ""-"f^j  t     a     ,     :       m 
the  73d  rule  for  failure  <rf  the  defendant  to         .^-  ^\^   ^^'   ""*   defendant    its   officers 

file  with  his  plea  >  eufflcient  affidavit  of  de-  ""f  3"i!l„*'??,  °°h  ^"'".m    ""T'^.^K^  "' 
iBBKt     Affirmed  eontrscta  alleged  in  said  declaration  to 

DiJ  ..JT.  ....i  K.)»—    ao  n..l.    T     li»,  liave    been    entered    into    bj    and     between 

See  aane  cu.  Mow.  30  Waah.  L.  Hep.  j^,,^  ^   5^^^,  „j  p^^^^J  „    ,,.^___^    ^^ 

of  the  Indebtedness  alleged  to  be  due  from 
SUtemoit  bj  Mr.  Jiatlee  II.K«»t  ••"  ""™  ,•»  'i''  ?"°«  "°''r  ,"'?  ?'' 
I»J61     -ThU  actloi  ma  brought  in  tbe  lupreme  ''J"'  ">«''•"<<!  tbat  the  said  defendant  it. 
ooiirt  of  Ol.  MaOict  of  Colnmbla,  b;  de-  °*«f«  and  agenla.  haa  not  .umeient  infor. 
tndaiit  in   eiror,  agaiut  one  Peyton   D.  "•'">"•  '","';  opinion  of  the  affiant  and  of 
Vlnaoil,  .a  pnndial,  and  plainlU  In  error  >^  "«»?'  »'.""«  l»f""lant,  ,1,  attoroCT 
a.  anrStj.  on  eertaii  bondi.  to  recover  th.  ?.'  '.«>ril '«  ?■"!  «"«.  "J"  »'•  '»  "'™<' 
anm  o(  feo.M.     On.  of  Ih.  bonda  waa  in  "»8  ?.'  denying  nnder  o.lh  th.  .llegaUon. 
of  aaid  declaration  in   regard  to  said  con- 
Worm — On   ihi   riphl   (0   irioJ  b,   far, — see  inicta  between  said   Smoot  and   Vinson,   or 
!!2"^'i.''^'"i.^?''',',*  i  ^:  '^."^r.^-  J*^""^  the  indebtedness  thereunder,  and  in  so  far 

bMkw  r.  Pljmouth  Cmmt,  Dl.t.  Ct.  3B  L   ed.  with  the  payment  of  aaid  alleged  ind.bt«d- 

C.  B.  BOl ;  Peiego  r.  l>adxe,  *1  L.  ed.  U.  S.  113  ;  nesa  from  Vinson  to  hmoot  it  calls  for  strict 

Mad  Tlwmiiaan  r.  tflah,  ,3  f.  od.  C.  B.  1001,  proof  of  aaid  alleged  indebtedness. 


um               PraiUTT  A  Dbfoot  Co.  t.  UNim  SrArai,  On  or  Skoot.  817-tlt 

"4.  Tliftt  nid  defendAot  !■  adriaed  bj  id  tfr.  L.  H.  Poole  lubmitted  tbe  cftiue  for 

ooonael  that  it  is  entitled  under  the  law  o:  plaintiff  in  error: 

the  land  to  trial  by  Jury  aa  to  the  truth  oi  Judicial  proceedinga  cannot  be  valid  ou- 

tbe  alligatians  of  the  dpclaration  in  regurt  lem  they  proceed  upon  inquiry  ud  render 

to  aaid  <Jlea«d  contract*  between  the  sait  judgment  only  aft^  trial. 

[tlSISmoot  and  Vbuon  and  the  'alleged  indebt  Hovey  t.  Slliott,  167  U.  B.  409,  48  L.  «d. 

edneMUnderaaldeaatracta;  tiiat  said  defend  215,  IT  gup.  ct  Hep.  841. 

ant   doea  not   waive,   but  expressly   claims  'rhe  73d  rule  is  "  hLconaist«nt "  with  that 

the  benefit  of  the  right  of  trial  by  jury,  anc  provision  of  the   District  Code  which  con- 

insjs  that  this  hoaorable  court  will  not  en  tinues  the  "conunon  law"  In  force  in  the 

ter  judgment  against  it,  the  ssid  defendant  District. 

witbout  trial  by  jury  upon  the  isaues  ten  3  Bl.  Com.  p.  342;  Tavloe  v.  Bigga   \  Pet 

dered  1^  the  pleM  Jlled  to  aaid  declaration  593,  7  L.  ed.  277;  Ea  parte  Fiile    113  U   a 

"That  this  prayer  for  trial  by  jury  is  nol  713,  2g  l.  ed.   U17,  6  Sup.  Ct.  Hep.  724: 

made  for  the  purpoM  of  delay,  but  aolelj  Boyd  v.  Dmied  fltolea,  116  U.  8.  616^  28  L 

be^iue  the  defnidant  is  advised  by  counsel  ed.  746,  6  Sup.  Ct  Rep.  524;  Vnion  P.  B. 

and  Wjeve.,  that,  under  Uie  law  of  ti>i  co.  v.  Bol^ord,  141  C.  8.  2S0,  3C  L.  ed. 

land,  it  la  entitled  to  trial  by  jury  in  thii  734^  n  gup.  Ct.  Rep.  1000. 

«uae,  and  that  it  wnnot  waive  or  ouirendw  The  affirmaUvo  description  of  the  casea  in 

that   right  without   exposing   it«lf   to   th«  „hich  the  jurisdiction  rSaj  be  exercised  im- 

wittout  due  process  of  law."  power  in  other  caaea. 

On  the   18th  of  March  U,e  defendant  In  Harbury  v.  MadUtm,  1  Cranch,  174.  2  U 

error  filed  a  motion  "tor  Judgment,  under  ti.  72                               >      "^  —--u,  ±it,  i,  u 

S*fll?iirt'^..*'i.'ii''i"r*«  ■^*<.ffil"'^."I  The  court,  which  siBrm  the  validity  of  the 

to  file  mth  hia  plea  a  sufficient  affidavit  of  ^^j^  characterize  e»  porte  alBdaviti    upM 

V^   hearing,   the   motion    was   granted  "I;»\!'''J1  tilr*?'.^"''"'"*!"^^" 'I? 

widTudgment  Stered  as  prayed  for^  th«  f"^'  *"  .  *  i^^J*'!^'"'^  *''?  ^"  *t 

dcclaratfon.     The  iudgmen?  wis  afflimed  by  ZLiw "                                       "^    w  caae  of 

WnXh™''''^*      ■  '"^  ""  *"'  ""  *""'  '■""^-  ^^'  I  MaoArtb.  294. 

^V73d  ™le  is  aa  followa :  .Such  evidence  lacka  the  essential,  element 

"In   any  action   arising   ea   contracft.,   It  *™.  ""          *"'  "'  cross-raaminatjoii,  and 
the  plaintiff  or  his  agent  shall  have  filed,  Pr^f  J?  "Wfe  frequenUy  the  ingemoua  ma- 
at  tftc  time  of  bringing  his  action,  an  affl-  "'Pol^tion  of  counsel  than  the  candid  teaU- 
davit  setting  out  distinctly  his  cause  of  ao-  "^^^  °*  *'*.°*^f-    .         ^   „     , 
Uon,  and  tfe  sum  he  claims  to  be  due,  ex-  -?•/.' T;  ^*»«'  •<>  ^PP- »■  0-373;  Stand- 
elusive  of  all  eet-offa  and  iust  grounds  of  '^J."*'  ^'^  .'■  ,0""".  ,>'  ^PP-  DC.  86. 
defense,  and  shall  have  served  Oie  defend-  ^  ™'"  .'■  .  inwnslBtent"  with  the  corn- 
ant   with  copie*  of  his  declaration  and   of  i°oo-law  principle  governing  the  burden  of 
said  affidavit,  he  shall  be  enfiOed  to  a  iudg-  P"S^-             ,         „   ,         „   „ 
ii.ent  for  the  amount  »o  claimed,  with  inter-  ''f^**  '■  ^'*^'  »  ■*PP-  "■  C.  116;  DanfU 
at   and   coats,   unless   the   defendant   ahall  '■    Solomon,    11    App.    D.   C.    176;    United 
file,  along  with  his  plea,  if  in  bar,  an  affl-  ^J"***  *"  "'■  <*«  yt"r6td«  v.   afe(ropoJi(ait 
davit  of  defense  denying  the  right  of  the  -'"»■  "  ■*;       D.-C.  201;  foul  v.  Eulick,  13 
plainUiT  as  to  the  whole  or  some  specifled  ApP-  "■  C.  22. 

part   of  his  claim,  and   specifically  sUting  ■*  contested  laaue  of  fact  at  common  law 

also,     in    precise    and    distinct   terms,    the  ^n  "^'y  *»  determined  by  a  trial  brfore  a 

grounds  of  his  defense,  which  must  be  such  I*"?  <>>  twelve  men,  and  the  unanimous  ver- 

«■  would,  if  true,  be  suffldent  to  defeat  the  ""  °'  **">»*  twelv  ■"bo  upon  the  issue- 

plaintiff'a  claim  in  whole  or  in  part     And  DMlnct   of   Columbia   v.   Bamphriet,    It 

where   the   defendant   shall   have    acknowl-  *PP-  °-  C.  127. 

(dgpd  In  his  affidavit  of  defense  hU  Uability  ^^  t*""  District  of  Columbia  the  common 

for  a  part  of  the  plainUff'a  claim  aa  afore-  ^"'   prevails,   except  as  it   may   have   been 

■aid  the  plaintiff,  if  he  V>  elect,  may  have  changed  or  modified  by  statute, 

jndgment    entered    in    bis    favor     for    tie  ""liJc-rd   v.   Wood,   1    App.   D.  C.   67;   D« 

mount  so  confeased  to  be  due.  Forest  v.  United  Stales,  11  App.  D.  C.  466. 

"Sec.  2.  The  proviaiona  of  this  rule  shall  "Trial  by  jury,  as  it  existed  at  the  oom- 

Bot  apply  to  defendants  who  are  representa-  "on  law,"  is  not  "  preserved  "  under  a  "  rule 

tive«  of  a  decedent's  estate  except  when  the  lepriving  a  party,  under  certain  conditiona, 

affidavit    filed    with    the    declaration     sets  ''  his  right  to  a  trial  by  jury  in  the  regu- 

[lltjforth  that  tlte  contract  'sued  on  was  direct-  "  '°°^e  of  the  common  law." 

If  with  auch  representative,  or  that  a  promise  Oleoaon  v.  Eoek«,  5  App.  D.  C.  S. 

lo  pay  waa  made  ttg  him.  The  common-law  system  of  pleading  is  in 

"See-  S.  What  the  defendant  is  a  corpo-  'orce  in  the  District,  Unding  alike  upon  this 

ration,  the  afflda.vit  of  defense  may  be  made  murt  and  the  inferior  courta,  in  the  abeence 

by  an  odteer,  agent,  or  attorney  of  such  oor<  if  statutory  provisions  changing  that  law. 

poratioa.  Marine  In*.   Co.  v.    Hodgton,    6    Cranch, 

"^nlea  of  Ut«  nipreme  court  of  the  Dis-  118,  3  L.  ed.  204;  United  State*  v.  Eliaaon, 

triet    oi    OrimnUa   ad<7ted    at   th»   April  16   Pet.   301,   10   L.   ed.   972;    ifdlTenna  T. 

term,  IB98,  p.  88."  fidt,  \  How.  248,  11  L.  ed.  120;  Bak«r  t. 

18T  V.  ft.  -M& 
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Cummings,  181  U.  S.  122,  45  L.  ed.  778,  21 
Sup.  Ct.  Rep.  578. 
Changes   m    the   common-law   system   of 

Pleading  in  the  District  are  to  be  made  by 
Jongress. 

Baker  v.  Cummings,  181  U.  S.  122,  45  L. 
ed.  778,  21  Sup.  Ct.  Rep.  578;  3  Bl.  Com. 
81,  84;  Roach  v.  VanRismck,  MacArth.  & 
M.  178;  Prigg  v.  Pennsylvania,  16  Pet.  017, 
10  L.  ed.  1089. 

The  actions  ex  contractu  to  which  the  rule 
has  reference  are  necessarily  such  as  arise 
upon  money  demands  pure  and  simple, —  ac- 
tions for  a  liquidated  and  specific  amount  of 
money,  for  the  payment  of  which  there  is 
an  express  Contract  between  the  parties,  or 
for  which  the  law  implies  a  contract. 

Deane  v.  Echols,  2  App.  D.  C.  528.  See 
also  Bailey  v.  District  of  Columbia,  4  App. 
D.  C.  369^  171  U.  S.  161,  43  L.  ed.  118,  18 
Sup.  Ct.  Rep.  868. 

The  demand  which  the  aflfidavit-of-defense 
law  makes  upon  parties  sued,  to  set  forth, 
within  a  comparatively  short  space  of  time 
and  with  a  considerable  degree  of  precision 
and  minuteness  of  detail,  a  complete  defense 
to  the  cause  of  action,  must  necessarily  pro- 
ceed upon  the  supposition  that  the  party  is 
speaking  of  his  own  affairs. 

Endlich,  Affidavits  of  Defense,  §  317. 

Bonds  with  collateral  conditions  are  not 
within  the  spirit  or  principle  of  the  affi- 
davits-of-defense  rule. 

Endlich,  Aflidavits  of  Defense,  §§  90,  100, 
101,  lOa-lOo,  107-110. 

The  same  is  true  of  a  "  contract  of  surety- 
ship for  goods,  etc.,  to  be  furnished  to  a 
third  person." 

Ibid.  §  158. 

Instruments  which  are  executory  on  the 
plaintiff's  part,  or  which  for  any  reason  re- 
quire averments  supplemental  to  the  copy 
filed,  to  complete  the  showing  of  defendant's 
liability,  are  without  the  affidavit-of-defense 
law. 

Ibid.  §§  171,  178. 

Contracts  under  which  the  defendant's  lia- 
bility is  in  any  manner  conditional  are  out- 
side the  scope  and  legitimate  intention  of 
the  a flidavit-of -defense  law. 

Ibid.  §  182. 

It  is  not  every  case  of  assumpsit,  express 
or  implied,  which  comes  within  the  rule, 
but  only  those  in  which  there  is  some  direct 
dealing  between  plaintiff  and  defendant. 

Ibid.  §  225. 

Without  violation  of  the  fundamental  rule 
of  evidence  that  the  best  evidence  must  be 
produced,  the  contents  of  the  bonds  in  suit 
and  of  the  contracts  between  the  District 
and  Vinson  could  not  be  proved  by  the  plain- 
tiff's ex  parte  affidavit. 

Ibid.  §§  227,  228;  Sebree  v.  Dorr,  9 
Wheat.  503,  0  L.  ed.  101. 

A  general  and  excellent  test  of  the  suffi- 
ciency of  an  affidavit  of  defense  is  contained 
in  the  rule  that,  if  it  put  the  plaintiff  upon 
proof  of  any  matter  dehors  the  instrument 
(or  copy),  it  will  be  sufficient  to  prevent 
Judgment.  Conversely,  if  the  plaintiff  be 
obliged,  in  order  to  make  out  his  case 
4friiinst  the  defendant,  to  introduce  matters 
100 


dehors  the  copy  filed  by  him  as  the  basis 
and  sole  evidence  of  his  claim,  he  cannot  be 
entitled  to  judgment;  for  if  that  rule  means 
anything  it  means  that  the  plaintiff's  case, 
as  regards  the  defendant's  liability,  must 
rest  upon  the  face  of  the  copy,,  unaided  by 
any  extraneous  averments. 

Endlich,  Affidavits  of  Defense,  §§  289-293. 

As  the  statute  which  created  the  right  to 
such  a  recovery  also  prescribed  the  remedy, 
that  remedy  was  exclusive  of  all  others  for 
the  enforcement  of  that  right. 

Stephens  v.  Monongahela  Nat.  Bank,  111 
U.  S.  197,  28  L.  ed.  399,  4  Sup.  Ct.  Rep.  336 ; 
S locum  v.  Pomery,  6  Cranch,  221,  3  L.  ed. 
204. 

When  the  case  turns,  in  whole  or  in  part, 
upon  the  construction  to  be  given  to  an  in- 
strument in  writing,  the  original  or  a  copy 
should  be  filed  as  an  exhibit. 

Whitaker  v.  Middle  States  Loan,  Bldg, 
d  Constr.  Co.  7  App.  D.  C.  207;  Siggers  v. 
Snow,  16  App.  D.  C.  408. 

It  is  the  court's  duty  to  construe  all  \vri1> 
ten  instruments  given  in  evidence,  as  a  ques- 
tion of  law. 

United  Slates  v.  Hodge,  6  How.  282,  12  L. 
ed.  439. 

Defendant's  affidavit  is  sufficient  to  put 
tlie  plaintiff  to  proof. 

5  Wash.  L.  Rep.  130;  Young  v.  Orundy, 
0  Cranch,  51,  3  L.  ed.  149;  Brown  v.  Pierce, 
7  Wall.  205,  19  L.  ed.  134. 

The  rule  is  inconsistent  with  the  laws  of 
the  United  States,  because  it  impairs  de- 
fendant's right  to  "due  process  of  law." 

Jlovcy  V.  Elliott,  107  U.  S.  409,  42  L.  ed. 
215,  17  Sup.  Ct.  Rep.  841. 

The  rule  is  inconsistent  with  such  laws, 
because  it  impairs  defendant's  right  to 
"  trial  by  jury "  in  cases  within  the  7th 
Amendment,  and  authorizes  summaiy  judg- 
ment against  him  in  such  cases  without 
such  trial. 

Barney  v.  Schmeider,  9  Wall.  248,  19  L. 
ed.  648;  Uodgcs  v.  Easton,  100  U.  S.  408, 
27  L.  ed.  109,  1  Sup.  Ct.  Rep.  307;  Baylis 
V.  Travellers'  Ins.  Co.  113  U.  S.  310,  28  L. 
ed.  989,  5  Sup.  Ct  Rep.  494;  Capital  Trao- 
Hon  Co.  V.  ilof,  174  U.  S.  1,  43  L.  ed.  873, 
19  Sup.  Ct.  Rep.  580. 

The  rule  is  inconsistent  with  such  laws, 
because  it  impairs  defendant's  right  to  the 
protection  of  the  statutory  "  mode  of  proof," 
and  authorizes  the  entry  of  summary  judg- 
ment against  him  without  such  proof. 

Union  P.  R.  Co.  v.  Botsford,  141  U.  S. 
250,  35  L.  ed.  734,  11  Sup.  Ct,  Rep.  1000; 
Ex  parte  Fisk,  113  U.  S.  713,  28  L.  ed.  1117, 
5  Sup.  Ct.  Rep.  724. 

The  rule  is  inconsistent  with  such  law?*, 
because  it  impairs  defendant's  right  to  have 
the  damages  assessed  in  the  manner  pro- 
vided by  law,  and  authorizes  the  entry  of 
summary  judgment  against  him  without 
such  assessment  of  damages. 

Simonton  v.  Winter,  5  Pet.  149,  8  I*,  ed- 
78. 

The  rule  is  inconsistent  with  such  laws, 
because  it  exacts  of  defendant  in  actions  &t 
law  discovery,  in  advance  of  trial,  in  cases 
in  which  he  is  not  required  by  law  to  make 
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IBOSl                PtDBUTT  &  Dkposii'  Co.  v.  Unitkd  Statis.  Vtm  or  Smoot.  31»,  Wt 

djicoverj,  and  authorizea  the  entiy  of  sum-  aiTidaTit  of  defense  in  all  oommon-lair   ao- 

marj  judgment  against  liim  if  be  fails  to  tions. 

make  sucn  discovery.  Bant  v.  Lucas,  99  Hats.  404. 

Union  P.  R.   Co.  t.  Botsford,   141   IT.   S.  »en  at  common  law,  in  oertaiif  cases,  ai- 

250,  35  L.  ed.  734,  U  Sup.  Ct,  Rep.  lOOOi  fidavits  of  defense  were  required  to  be  drawn 

Boyd  T.   United  Btatea,   110  U.   8.  016,   29  witb  grant  technical   skill  and  accuracy  to 

L.  ed,  740,  0  Sup.  Ct.  Rep.  S24 ;   Hationai  prevent  judgment  for  the  plaintiff. 

Cash-Kcgiitcr   Co.   v.   Leland,   37    C.   C.   A.  Uhittj,  Gen.  Pr.  543;  1  I'idd,  Pr.  302. 

372,  B4   Fed.  502,  77   Fed.  242;   Turner  v.  The  rule  requires  no  more  than  that  the 

Bhaektuan,  27  Fed.  1B4;  Sitleer  v.  Walion,  defendant   shall    file   a   special   plea    undei 

SO  Fed.  414;  Thomas  w.  American  Freehold,  ootli,  where  the  plaintiff  makee  an  aJfidavit 

Land  d  MoTtg.  Co.  12  L.  R.  A.  081.  47  Fed.  of  merite. 

554;   Shellaharger   v.   Oliver,   64   Fed.   307;  Ci  ople^  v.  Vogtler,  2  App.  D.  C.  28;  Late- 

Tabor   V.    Indianapolis   Journal   Xetctpaper  ranee  v.  Born,  S6  Pa.  225 ;  Hunt  v.  Lucat, 

Co.  06  Fed.  424;  United  Slatta  v.  National  !)U  Mass.  404;  Honore  v.  Home  Nat.  Bank, 

Lead  Co.  75  Fed.  04;  Dcapeaui:  v.  Pennsyl-  80  111.  489. 

vania  R.  Co.  Bl  Fed.  898.  Actions    against    sureties    on    bonds    are 

The   rule   inverts   the   rule   of    discovery  within  the  purview  of  the  rule. 

Ikid  down  by  this  court.  Couraeii  v.  Brovning,  88  111.  57 ;  ilyert  v. 

Broun  T.   Svann,   10  Pet.  502,   B   L.  ed.  Shimeman,  90  111.  80. 

filO.  The  contracts  and  bonds  being  matters  of 

The  rule  is  inconustent  with  the  laws  of  public  record,  it  wna  not  even  necessary  for 

the   United   States,   because   it   violates  the  tho  plaintiff  to  make  profert  of  them. 

rule  requiring  the  best  evidence,  and  permit.')  United  Slateii  v.  Ritchie,  3  Mackey,  102. 

the  conteoti  of  written  instruments  in  suit  The   allegation   of   profert   only   need    be 

to   he   proved   l^  «r   porle   affidavit.  made   in   the   declaration,   and   the  deed  is 

Taylot  V.  Rigga,  1  Pet  590,  7  L.  ed.  277;  then,   constructively,   in    possessioo    of    the 

UilU  V.  Ba»k  of  United  States,  11  Wheat,  court. 

139,  6  L.  ed.  614.  Bouvier,  Law  Diet.  709;  Ttieker  v.  State, 

That  formal  proof  of  the  execution  of  in-  <'«"  "/  Kt,e\ghton,  II  Md.  322;   Oermain  v. 

•truments  in  suit  is  dispensed  with  uulesa  "''»"?•  ^*  °-  ^-  *■  ^*'^'  ^B  U-  S.  App.  504, 

denied  under  oath  cannot  authorize  second-  "  '™*  ""'■ 

My  evidence  of  their  content^  „       j     y        McKenn.    delivered     the 

Sebree  v.  Dorr.  9  Wheat.  503,  0  L.  ed   161.  i„i„„  „,  ^^e  court: 

Jfr.  C*Mid*l  Hseker  aubmitted  the  "^xiie  principal  aBsignmenta  of  error  are  re- 
mise for  defendant  in  error:  ducible     to     these     contenUons:      (1)    The 

The  requirement  of  an  affidavit  of  merits  court  had  no  power  to  enact  the  rule;  (21 
in  certain  actions  is  an  old  common-law  rule  that  the  rule  was  invalid,  in  that  it  de- 
af practice.  prived  defendants  of  due  process  of  law  and 

3  ChiUy,  Gen.  Pr.  p.  543;  1  Tidd,  Pr.  p.  the  right  of  tria-l  by  jury,  in  contravention 

802.  of  the  Constitution  of  tho  United  States  and 

The  constitutionality  and  legality  of  the  "the  mode  of  proof  of  trial"  prescribed  by 

rule   have   been   attacked   in  every   possible  Revised   Statutes,   Si   881   et  seg. 

way,  and  the  rule  has  been  everywhere  sua-  Tlie  rule  was  formerly  number  76  and  has 

tAJned  existed  a  long  time.     The  court  of  appeals 

VoMlta  V.  Anderson,  3  Biun.  423;  Hoff-  "'  *''«  District  has  sustained  it«  validity  in 

man  v.  Lf^ke,   19  Pa,   57;    Lord    v.    Ocean  »  .number   of   Mses.     This   court   also   sus- 

B«nfc,  20  Pa.   387,  59  Am.  Dec.  728;   Law.  ^VI'V^,'^!'  ^''V^'*-J'  '",f'?''*.'j  ";  «'"«"'"'««' 

ranee    v.    Bom..    80    Pa.    225;    Randall    v.  27  Wash.  L.  Rep.  741]  deeded  January  10. 

Weld.  88  Pa.  357;  J-nirrance  v.  Hmcdtey,  6  "'4?'  .  ,.  ,  ....u^^.^  t^ 
•n  IT  n  .n  Ti  II  m  ir  i.'  i  The  cftsc  IS  aucstioned  as  autbonty  bs- 
W^h.  C.  42;  Honey^cell  v.  Tonc.y  S  Kulp.  j^  ;,  ^^^l  ^^,j  .;,  ^l,i^  ^^^  upheld 
Zm  Krame  y.  Pcnn»ylr.u»a  R  Co  20  W.  ^  ^^j^  „,  .^^^  important  character  and 
N.  C.  Ill;  Hunt  v.  Lucos,  99  Miias.  404 ;  aoubtful  validity  it  would  give  the  groun.U 
Merchants'  Nat.  Bank  v.  Ulcndon  Co.  120  ^f  i(a  decision."  But  the  objeoUon  assumes 
Mats.  97;  VcDonnell  v.  Olwetl,  17  111.  375;  that  the  court  had  doubta.  The  better  in> 
Solertx  V.  Thompson,  23  111.  79;  Honore  v.  ference  is  that  the  court  regarded  the 
Botne  Sat,  Hink,  SO  lit.  489;  Uarrca  v.  grounds  of  challenge  to  the  validity  of  the 
Com.  36  Pa.  410.  rule  as  without  foundation.  And  its  va- 
in the  District  of  Columbia  the  constitu-  lidity  was  challenged  and  necessarily  paassd 
tionali^  and  legality  of  the  73d  rule  is  no  on,  which  disposes  of  contention  that  tha 
Iwiger  an  open  question.  decUion  was  based  on  another  point. 

Vropley    v.    Vog"Jcr,    2    App.    D.   C.    28;  2._  There  is  but  one  element  in  this  wm- 

i'owi.efc  V.  Qerinamer,  2  App.  D.   C.  340;  tention,— the    nght    of    a    jury     tnal.     In 

ir^t    v.    mttcnhou^e,   27    ^"ash.   L.   Rep.  CfZ:KV'^^tT:^^^^,''^:^^Z 

I,'  .     no      .   .L                             _L      .   »T  argument.     In    Smoot    v.    Riltenhoute    (27 

Rule   28   of   the   supreme   court   of   New  ^^^^    ^   Hep.  741]  the  validity  of  the  rule 

York  requires  an  alBdavit  of  defemse  to  pre-  ^^,g  sustained,  as  "well  as  the  power  of  th8[320] 

Tent  judgment  in  all  common-law  actions.  court  to  make  it.     If  it  were  true  that  the 

3  Wait,  Pr.  rule  deprived  the  plaintiff  in  error  of  the 

I  right  ai  trial  by  jury,  we  should  pronounce 


SUPUOOB  OOUBT  or  TBM  IJNTnED  StA' 


Oct.  Tboc* 


it  void  witluMit  reference  to  oMee.  But  it 
does  not  do  so.  It  prescribes  the  means  of 
making  an  issue.  The  issue  made  as  pre- 
scribed, the  right  of  trial  by  Jury  accrues. 
The  purpose  of  the  rule  is  to  preserve  the 
court  from  frivolous  defenses,  and  to  defeat 
attempts  to  use  formal  pleading  as  means 
to  delay  the  recovery  of  just  demands. 

Certainly  a  salutarv  purpose,  and  hardly 
less  essential  to  lustice  than  the  ultimate 
means  of  trial.  And  the  case  at  bar  illus- 
trates this.  It  certainly  does  not  seem  un- 
reasonable to  charge  one  who  has  become 
responsible  for  the  performance  of  an  act 
by  another  with  knowledge  of  that  act  or 
with  means  of  ascertaining  it,  so  as  to  state 
a  defense  within  the  liberal  interpretation 
of  the  rule  declared  by  the  court  of  appeals. 

As  early  as  1879  the  supreme  court  of  the 
District  recited  the  historv  of  the  rule,  and 
explained  its  purpose.  "It  is  a  rule,"  the 
eourt  said,  'to  prevent  vexatious  delays  in 
the  maturing  of  a  judgment  where  there  is 
no  defense.  .  .  .  Now,  what  does  the 
rulo  mean,  this  being  its  ol&ceT  It  is 
couched  in  verr  plain  language.  It  says 
the  defendant  snail  set  out  his  ground9  of 
defense,  and  swear  to  them.  It  does  not 
mean  a  defense  in  all  its  details  of  incident 
and  fact,  but  the  foundation  of  the  defense. 
That  is  all.  Those  grounds  ought  not  to  be 
vague  and  indefini&.  They  should  have 
significance  and  meaning,  and  should  ex- 
press the  idea  of  defense  upon  the  ground 
to  which  they  are  addressed.  It  was  never 
contemplated  that  this  rule  required  a  par- 
ty to  follow  his  case  through  all  the  lights 
and  shadows  of  the  evidence  in  it.  That 
would  be  to  hold  it  essential  that  he  should 
try  his  case  in  his  plea."  National  Metro- 
politan  Bank  v.  Hitz,  MacArth.  ft  M.  198. 

This  interpretation  was  affirmed  in  Orojh 
ley  V.  Vogeler^  2  App.  D.  G.  28;  see  also  2 
App.  D.  C.  340;  Oleason  v.  Hoeke,  5  App. 
D.  G.  1,  12  App.  D.  G.  161;  Bailey  v.  l>t«- 
iriot  of  Columbia,  4  App.  D.  G.  356. 

And  the  facts  stated  in  the  affidavit  of 
defense  will  be  accepted  as  true.  8trau88 
V.  Henaey,  7  App.  D.  G.  289,  36  L.  R.  A.  92. 

It  would  seem  a  logical  result  of  the  ar- 
[381]guDient  of  plaintiff  *in  error  that  there  was 
a  constitutional  right  to  old  forms  of  pro- 
cedure, and  yet  it  seems  to  be  coziceded  that 
Congress  has  power  to  change  them,  even  to 
the  enactment  of  rule  73.  The  concession  of 
that  power  destroys  the  argument  based  on 
the  Constitution,  and  whether  Congress  ex- 
ercised the  power  directly  or  delegated  it  to 
the  supreme  court  of  the  district  of  Colum- 
bia can  make  no  difference.  And  that  such 
power  had  been  delegated  to  the  supreme 
court  of  the  District  was  virtually  decided 
in  Bmoot  v.  Ritienkouee,  27  Wash.  L.  Rep. 
741. 

3.  It  is  urged  that  the  causes  of  action  set 
out  in  the  oeclaration  "are  not  within  the 
purview  of  the  rule."  By  "purview  of  the 
rule"  is  meant,  as  counsel  explains,  the 
spirit  of  the  rule,  and  that,  it  is  urged,  in- 
tends only  "money  demands,  pure  and  sim- 
ple," not  contracts  of  suretyship  or  condi- 
tional obligations.  It  is,  however,  conceded 
that  the  causes  of  action  are  within  the  let- 


ter of  the  mlev  and  we  are  not  disposed  to 
make  exceptions  based  on  disputable  consid- 
erations oi  its  spirit  against  the  interpreta* 
tion  of  the  court,  which  has  administered 
the  rule  for  many  years. 

4.  Plaintiff  in  error  asserts  the  suffidencj 
of  its  affidavit,  and  asserts  the  insuffideniqf 
of  that  of  defendant  in  error.  In  support 
of  the  latter  assertion,  it  is  claimed,  "copies 
of  the  bonds  in  suit  and  of  the  contraeti 
between  the  District  and  Vinson  should 
have  been  filed."  We  may  adopt  the  reply 
of  the  court  of  appeals  A  a  like  claim  in 
that  court.    That  learned  court  said: 

"There  is  no  merit  in  the  formal  objec- 
tions urged  to  the  declaration  and  support- 
ing  affidavit  of  the  plaintiff.  The  bond  is 
alleged  to  have  beeoi  executed  in  accordance 
with  the  formal  provision  of  the  statute 
which  makes  it  a  public  record,  and  profeit 
of  it  was  not  required  to  be  made.  It  is 
nothing  more  than  a  simple  statutory  obli- 

Stion  to  pay  any  and  all  demands  against 
e  contractor  of  the  nature  claimed  bj  the 
plaintiff.  It  does  not  appear  that  there 
was  any  formal  written  contract  between 
the  contractor  and  the  plaintiff  relating  to 
the  materials  furnished  by  the  latter,  upon 
the  necessary  interpretation  of  which  the 
liability  in  whole  or  in  part  depends.  For 
the  purposes  of  recovery  it  was  sufficient  to 
say,  as  was  done,  that  ^plaintiff  affreed  to[8fl 
furnish  certain  materials  at  a  certain  price, 
for  use,  by  the  contractor,  that  he  did  fur- 
nish the  same  in  specific  amounts,  and  that 
the  contractor  received  them  and  then  re> 
fused  to  pay  the  sum  due  for  them." 

The  affidavit  of  plaintiff  in  error  was  not 
sufficient.  The  rule  requires  the  affidavit^ 
not  only  to  deny  the  right  of  the  plaintiff, 
but  to  state  also  in  precise  and  distinet 
terms  the  grounds  of  defense,  "which  must 
be  such  as  would,  if  true,  be  sufficient  to  de- 
feat the  plaintiff's  claim  in  whole  or  in 
part."    See  cases  cited  above. 

Finding  no  error  in  the  record,  the  judg* 
ment  ia  affirmed. 


UNITED  STATES,  Appf., 

V, 

EDWARD  A.  MOSELEY. 

(See  8.  C.  Reporter's  ed.  822-827.) 

Claitne — telegrame  9ent  hy  Interstate  Oom^ 
tneree  Commieeion — neoeeeity  of  diadoi' 
ure  of  contents. 

Substantial  compliance  with  the  requirements 
of  the  Comptroller  of  the  Treasury  that  the 
original  telegrams  relating  to  the  basinsM 
of  the  Interstate  Commerce  Commission,  or 
copies  thereof,  or  certlflcates  that  such  tel^ 
grams  are  of  a  confidential  nature,  shall  ao- 
company  telegraph  vouchers  for  which  cred- 
it is  asked,  ia  made  by  an  order  of  the  Com* 
misaion,  filed  by  the  secretary  with  his  ac- 
counts, which  directs  him  to  disregard  such 
requirement  as  to  copies  of  telegrams,  antf 
declares  that  vuch  messages  are  so  far  confi- 
dential as  to  justify  the  refusal  to  discloss 
their  contents,  and  that  the  requirement  for 
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their  production  is  unreasonable  and  against 
public  interest* 

[No.  248.] 

Argtied   and   Submitted   October  29,   1902, 
Decided  December  1,  1902, 

APPEAL  from  the  Court  of  Claims  to  re- 
view a  judgment  which  allowed  a  claim 
of  the  secretary  of  the  Interstate  Commerce 
Commission  for  the  cost  of  telegiams  sent 
tt  the  direction  of  such  Commission.    Af- 
firmed, 
See  same  case  below,  36  Ct  CI.  599. 
The  facts  are  stated  in  the  opinion. 
Assistant  Attorney   General  Pradt  sub- 
mitted the  cause  for  appellant: 

The  judicial  power  will  not  interpose  to 
limit  or  direct  the  action  of  departmental 
officers  in  respect  to  matterB  within  their 
discretion. 

Decatur  y.  Paulding,  14  Pet.  497,  10  L.  ed. 
(59 ;  Watkins  v.  United  States,  9  Wall.  759, 
19  L.  ed.  820;  United  States  v.  Fletcher,  147 
U.  S.  664,  37  L.  ed.  322,  13  Sup.  Ct.  Rep.  434. 
Mr,  Holmes  Conrad  argued  the  cause 
and  filed  a  brief  for  appellee: 

The  Supreme  Court  does  not  regard  a  rule 
ol  conduct  of  the  accounting  officers,  even 
though  of  forty  years'  standing,  as  affording 
sanction  for  overruling  the  statutes. 

United  States  v.  Temple,  106  U.  S.  97,  26 
L.  ed.  9G7. 

Neither  a  court  nor  the  head  of  an  execu- 
tive department  can  establish  rules  and 
regulations  which  are  not  expressly  or  im- 
pliedly authorized  by  Congress. 

Harvey  v.  United  States,  3  Ct  CI.  38; 
Clifde  V.  United  States,  13  Wall.  38,  20  L.  ed. 
479. 

Mr.    Justice    MeKenma    delivered    the 
opinion  of  the  court: 
lliis   was    a    petition    in    the    court    of 
[823]c]aims  to  recover  the  •sum  of  $310.37,  dis- 
allowed by  the  auditing  officers  of  the  gov- 
ernment. 

The  petitioner  is  secretary  of  the  Inter- 
state Commerce  Commission,  and  the  claim 
diaallowed  was  incurred  for  telgrams  sent  at 
the  direction  of  the  Commission.  Judgment 
passed  for  the  petitioner  October  28,  1901, 
And  the  United  States  took  this  appeal. 

The  findings  of  fact  and  the  conclusion  of 
I^w  by  the  court  of  claims  were  as  follows: 
/'I.  The  claimant  herein,  a  citizen  of  the 
United  States,  is  secretary  and  disbursing 
^nt  of  the  Interstate  Commerce  Commis- 
sion, and  as  such  agent  it  becomes  his  duty 
to  disburse   the    moneys    appropriated    l^ 
(ingress  from  time  to  time  to  enable  the 
Commission  to  carry  out  the  provisions  of 
the  act  of  February  4,   1887,  and  amend- 
ments   thereto.     The    disbursements     were 
inide  under  the  direction  of  the  Commis- 
sion;  and  the  accounts  therefor,  together 
with   itemized   vouchers,   approved   by   the 
cbairman  of  the  Commission,  werej^resent- 
ed  to  the  accounting  officers  of  the  Treasury 
Department  for  the  quarter  and  year  end- 
ing Jnne  30,  1899;  and  also  his  supplemon- 
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tal  accounts,  with  vouchers  so  made  out  and 
approved,  for  the  same  year,  among  which 
were  the  accounts  and  itemized  vouchers 
for  $310.37  for  money  paid  from  time  to 
time  to  the  Western  Union  Telegraph  Com* 
pany  and  Postal  Telegraph  Cable  Company 
for  sundry  despatches  sent  over  their  lines 
under  the  direction  of  said  Conunission, 

''II.  The  accounts  for  money  so  expended 
for  telegrams  were  disallowed  by  the  Aud- 
itor for  the  State  and  other  Departments, 
and  on  appeal  to  the  Comptroller  of  the 
Treasury  the  decision  of  the  Auditor  was 
sustained  on  the  ground  that  the  claimant 
had  not  complied  with  the  requirement  of 
the  Comptroller  to  furnish  the  original 
telegrams  or  copies  thereof,  or,  if  of  a  con- 
fidential nature,  to  furnish  in  lieu  thereof 
a  certificate  to  that  effect  signed  by  the 
chairman  of  the  Commission. 

"In  response  to  that  ruling  the  claimant 
presented  and  filed  with  his  said  accounts 
the  following  order,  issued  by  the  Commis- 
sion April  27,  1899: 

"  'That  so  much  of  the  Comptroller's  com- 
munication as  requires  *copies  of  telegrams  [324] 
relating  to  the  business  of  the  Commission 
to  accompany  telegraph  vouchers  for  which 
credit  is  asked  be  disregarded  by  the  secre- 
tary and  disbursing  agent,  the  Commission 
holding  that  such  messages  are  so  far  con- 
fidential as  to  justify  refusal  to  disclose 
their  contents,  and  that  the  requirement 
for  their  production  is  unreasonable  and 
against  public  interest.' 

"And  that  the  Interstate  Commerce  Com- 
mission did,  through  their  secretary,  ad- 
dress to  the  Hon.  R.  J.  Tracewell,  Comp- 
troller of  the  Treasury,  a  letter  dated  Octo- 
ber 4,  1900,  containing  an  invitation  to  in- 
spect the  books,  papers,  and  other  matters 
relating  to  the  accountis  of  the  dishursing 
agent,  as  follows,  viz.: 

"'By  the  act  of  March  15,  1898  (Acts 
1897-99,  page  316  [30  Stat  at  L.  chap. 
68] ) ,  it  is  provided : 

"'Sec.  5.  All  books,  papers,  and  other 
matters  relating  to  the  accounts  of  officers 
of  the  government  in  the  District  of  Co- 
lumbia shall  at  all  times  be  subject  to  in- 
spection and  examination  by  the  Comptrol- 
ler of  the  Treasury  and  the  Auditor  of  the 
Treasunr  authorized  to  settle  such  accounts, 
or  by  the  duly  authorized  agents  of  either 
of  said  officers.' 

"'I  am  authorized  by  the  Commission  to 
extend  to  the  officers  and  agents  referred  to 
in  this  section  the  fullest  opportunity  of 
making  such  examination,  in  the  offices  of 
the  Commission,  of  all  such  books,  papers, 
and  other  matter  relating  to  the  accounts  of 
the  disbursing  agents  as  they  may  see  prop- 
er to  examine,  and  among  these  all  such 
telegrams  as  are  embraced  in  the  accounts 
of  the  disbursing  agent.  B^  this  means  the 
objections  which  the  Commission  have  made 
to  the  undue  publicity  of  their  telegrams 
will,  in  some  measure,  be  avoided,  and  the 
purposes  of  the  auditing  officers  should  be 
thereby  fully  attained.' 

"  'But  the  decision  of  the  Comptroller 
was  adhered  to.' 

"III.  The  accounU  and  itemized  vouchers 
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were  presented  to  the  accounting  officers  in 
the  form  prescribed  by  statute;  that  is  to 
say.  that  each  telegram  sent  by  the  Com- 
mission,  and  the  cost  thereof,  and  the  datee, 
number  of  words,  persons  from  and  to  whom 
sent,  places  from  and  to  which  sent,  and  the 
charge  for  each  message  transmitted,  were 
fully  shown  in  a  voucher  approved  by  Mar- 
tin *A.  Knapp,  chairman,  and  the  defendants 
[8S6]*concede  the  correctness  of  the  several 
amounts  so  expended. 

"IV.  After  the  disallowance  of  the  claim- 
ant's accounts  for  the  moneys  so  disbursed 
to  the  Western  Union  Telegraph  Company 
and  Postal  Telegraph  Cable  Company,  as 
aforesaid,  and  to  avoid  any  balance  being 
stated  against  him,  he,  under  protest,  paid 
into  the  Treasury  of  the  United  States  the 
full  amount  of  the  sum  so  disallowed,  to 
wit,  $310.37. 

"V.  That  prior  to  January,  1899,  the 
original  telegrams,  or  copies  thereof,  or  cer- 
tificates that  such  telegrams  were  of  a  con- 
fidential character,  were  not  required  by  the 
auditing  officers  of  the  Treasury  to  be  pro- 
duced by  the  disbursing  officers  of  the  De- 
partment of  State,  or  the  Postoffice  De- 
partment, or  the  Navy  Department,  or  the 
interstate  Commerce  Commission,  with  the 
vouchers  produced  by  these  disbursing  offi- 
cers, for  the  telegrams  sent  from  sucn  De- 
partments on  official  business. 

''VI.  The  correspondence  by  official  com- 
munications between  the  Comptroller  of  the 
^easury  and  the  claimant  appears  in  the 
letter  of  June  15,  1900,  from  Edward  A. 
Moseley,  secretary  and  disbursing  agent,  to 
Hon.  R.  J.  Tracewell,  Comptroller;  letter  of 
July  23,  1900,  from  the  Acting  Comptroller 
to  the  claimant;  the  letter  of  October  4, 
1900,  from  the  claimant  to  the  Comptrol- 
ler, and  the  letter  of  October  6,  1900,  to  the 
claimant;  which  were  filed  as  part  of  the 
claimant's  petition  and  exhibits  therewith. 
"Conclusion  of  law. 

"From  the  foregoing  findings  of  fact  the 
court  decides,  as  a  conclusion  of  law,  that 
the  claimant  is  entitled  to  recover  judg- 
ment against  the  United  States,  on  the  au- 
thority of  the  Moseley  Case  (35  Ct.  CI.  347) , 
in  the  sum  of  three  hundred  and  ten  dollars 
and  thirty-seven  cents   ($310.37)." 

The  case  is  in  narrow  compass.  There 
is  no  controversy  over  the  fact  of  expendi- 
ture of  the  sum  sued  for,  and  the  court  of 
claims  found  that  "the  accounts  and  item- 
ized vouchers  were  presented  to  the  account- 
ing officers  in  the  form  prescribed  by  stet- 
ute;  that  is  to  say,  that  each  telegram  sent 
l^  tlie  Commission,  and  the  cost  thereof, 
and  the  dates,  number  of  words,  persons 
[826]*from  and  te  whom  sent,  places  from  andte 
which  sent,  and  the  charge  for  each  message 
transmitted,  were  fully  shown  in  a  voucher 
approved  bv  Martin  A.  Knapp,  chairman, 
and  the  defendante  concede  the  correctness 
of  the  several  amounts  so  expended." 

Belying  on  a  former  decision  between  the 
same  parties  (85  Ct  CI.  347),  the  court  evi- 
dently thought  that  the  issue  made  by  the 
government  was  not  substential.  In  that 
case  it  was  said:  "The  claimant's  stote- 
ment  of  account  being  in  the  form   pre- 
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scribed  by  stetute — i.  e.,  'itemized  vouchers 
therefor,  approved  by  the  chairman  of  the 
Commission,  is  prima  facie  correct.  The 
defendante  do  not  controvert  the  fact  of  the 
expenditures  therein  shown  to  have  been 
made  under  the  direction  of  the  Conunis- 
sion,  nor  of  the  money  paid  into  the  Treas- 
ury; and,  as  under  the  circumstences  of 
this  case  we  have  no  reason  to  doubt  the 
correctness  or  legality  of  such  expenditurea, 
the  claimant  is  entitled  to  recover,  and 
judgment  will  be  entered  accordingly." 

Tne  case  comes,  therefore,  to  a  very  nar- 
row question.  Tlie  Act  te  Regulate  Com- 
merce, as  amended  March  2,  1889  (Rer. 
Stet  Supp.  690,  chap.  382,  U.  S.  Comp. 
SUt.  1901,  p.  3168),  provides  "all  of  the 
expenses  of  the  Commission  .  .  .  shall 
be  allowed  and  paid  on  the  presentetion  of 
itemized  vouchers  therefor  approved  by  the 
chairman  of  the  Commission."  The  appro- 
priation act  of  the  same  date  (Rev.  Stat. 
Supp.  698,  chap.  411)  provides:  "That 
hereafter  expenses  of  the  Interstete  Com- 
merce Commission  shall  be  audited  by  the 
proper  accounting  officers  of  the  Treasury." 

It  is  claimed  that  these  provisions  can  be 
reconciled  and  leave  unimpaired  the  first 
as  the  only  condition  of  the  allowance  and 
payment  of  the  expenses  of  the  Commission. 
Not  passing  upon  that,  but  granting  the 
power  of  uie  auditing  officers  to  require 
something  more,  we  think  their  requirement 
was  substantially  complied  with. 

It  is  te  be  remembered  that  the  petitioner 
(appellee)  is  but  the  secretery  of  the  Com- 
mission. He  does  not  direct  ite  functions, 
ite  expenditures,  or  control  ite  records. 
He  could  only  submit  the  requirement  of 
the  Comptroller  te  the  Commission  and  ite 
response  te  the  Comptroller.  Ite  response 
was  "that  *8o  much'  of  the  Comptrolltf'sCSl 
communication  as  requires  copies  of  tele- 
grams relating  to  the  business  of  the  Com- 
mission to  accompanv  telegraph  vouchers 
for  which  credit  is  asked  be  disregarded  by 
the  secreteiy  and  disbursing  agent,  the 
Commission  holding  that  such  messages  are 
so  far  confidential  as  te  justify  refusal  to 
disclose  their  contente,  and  that  the  re- 
quirement for  their  production  is  unreason- 
able and  a^inst  public  interest"  This 
a  substential  compliance  with  the  requirt 
ment  of  tJie  Comptroller. 

Judgment  affirmed. 


C.  ELLIOTT  &  CO.  et  oZ.,  AppU. 


V. 


FERDINAND  TOEPPNER. 

(See  S.  C.  Reporter's  ed.  327-335.) 

Appeal  —  hanhruptcy   proceedings  —  jurff 
trial — revieto  only  by  torit  of  error. 


A  judgment  that  a  person  Is  not  a  bankropt* 
entered  bj  a  court  of  bankruptcy  on  a  ver- 


NoTS. — Oil  distinction  between  appeal  mad 
writ  of  error — sec  note  to  Miners*  Bank  v.  Iowa 
ejp  rel.  District  ProsecutlDg  Mtomey,  18  L.  ei& 
U.  S.  867. 
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diet  of  not  mlllr  Id  >  trial  br  ]arj  demanded  ing  the  trial,  before  the  JU17,  of  the  uehm 

■■  ot  right  ander  |  16  of  tbe  bankrnpter  act  submitted 

(SO  8t«.  mt  L.  Ml.  chap.  Ml.  U.  8,  Comp.  i      gy  the  certiflcate  to  the  transcript  bj  the 

*'!^  i'"i„''-.2*^!*J^rr«*::i^iLt'/.S;  clwfc  <>'    t^e    dUtrict    court,  and  Snder  it. 

UcU°LU;^'l.iST,':7ur;%X''rbU  iS;  ;-l.  <>  ^^  "Rifled  that  "tbe  above  and 

tloa.  otheritUe  than  acmrdLng  to  the  rule*  loregoing  ih  a  full  and   true  tranecript  of 

of  the  common  law,  wai  conferred  bf  |  24,  the  record    in    the    matter    above  entitled; 

InTeatlni  tbe  Federal  appellate  courta  with  that    I    have    carefully  compared  the  same 

"appellate  Jarladlctlon  of  rontroreralea  aclg-  with  the  original  records  and  flies  of  aaid 

iDg    In    iiankruptey    proceeding*    from    the  matter  in  my  office,  and  find  the  same  to  he 

eonrta  of  hankraptcj  from  which  thej  have  ^  true  tronscript  of  the  said  originals  •andIS20I 

appellate  Jarladlctton  In  other  cases,     or  by  ^f  the  whole  thWof,  together  with  the  orig- 

I  MB,  proTld  Dg  for  the  revlilon  of  sncb  pro-  V.  L„i,ivj*.  „,„j„„\j  ™  iu.  i.i.i  „»  ^.ti 

!eedl«r-ln  Mtler  of  law."  or  b,  |   260,  mal  exhibita  produced  on  the  trial  of  said 

anthorUlng    appeal!   as    In    equity    from   a  matter.                     _,.,,.         -,   ■-, 

Judgment  In  benkraptcr  proceedings  sdjudg-  After  the  transcript  had  been  Died  Toepp- 

big  or  refnalng  to  adjudge  defendant  a  bank-  ner  moved  the  circuit  court  of  appeals  to 

nipt.  dismiia  the  appeal,  and  to  strike  from  the 

r„     _.  ,  transcript  io  much  as  purported  to  set  out 

t*"**-  "'••'  the  procecdingB  on  the  jury  trial  of  the  U- 

n     .J  1  n  '"**  suhmittS   to   the   jury.     The  motions 

B*bmittad  NovemUr  IS,  1902.     DeetMd  D&-  coming  on  to  be  argued,  the  court,  being  in 

eember  8,  ^908.  doubt,   certifled  a  statement  of  the  forego- 

Ing  tacts  to  this   court,  together  with   the 

ON    A    CERTIFICATE    from    the   United  following  queation: 

States  Circuit  Court  of  Appeals  for  tbe  "Has  this  court,  under  the  appeal  granted 

Sixth      Circuit     presenting     the      question  from   the  judgment   refusing  to  adjudicate 

whether  the  proceedings  upon  a  jury  trial  Ferdinond  Toeppner  a  bankrupt,  authority 


._     ....                      ,     „  trial,  and  remand  for  a  now  trial  if  it  shall 

taidaat  wai  not  a  bankrupt,  entered  on  a  appear  from   the  transcript,  as  certlRed  to 

▼erdict  of  not  gnil^.     Answered  in  the  neg-  us,  that    there    was    error    in    instructions 

■Mt>«.  given  or  refused,  or  in  the  admission  or  rc- 
jeoiion  of  evidencet" 

Statement  by  Mr.  Chief  Justice  Fnllari 

U]     'Elliott  and  others  filed  their  petition  for  No  brief  was  filed  for  appellants. 

the  adjudication  of  Ferdinand  Toeppner  as  Ur.    HIoIumI    BreMnan    submitted    tbe 

ft  bankrupt,  In    the    district    court    of   the  cause    for     appellee,     ifr.    Adolph    Sloman 

Chiited  States    for    the    eastern  district  of  was  with  him  on  the  brief. 
Hiehtgan,  which  averred  that  Toeppner  was 

iaaolvent,  and  that  he  had  committed  cer-  Mr.    Chief   Justice  Fnllsr  delivered    tbe 

tain  enumerated  acta  of  bankruptcy  under  opinion  of  the  court; 

m^diviuons   (I).   fS),  and   (3)   of  J  3a  ot  The  judgment  of  the  district  court  nas  a 

the    bankruptcy    act.     Toeppner    answered,  flnol  judgment  that  Toeppner    was    not    a 

dviyiug  that  he  was  Insolvmt  at  the  time  bankrupt,  and    that    the    petition    be    dis- 

the   petition  was   flled,   and   dtoiying   insol-  missed.     The  question  is  whether  the  judg- 

Tcncy  at  the  time  of  the  commission  of  the  ment   could   be   otherwise   revised   than   on 

■ets    charged    under    subdivisions    (2)   and  writ  of  error,  for  if  a  writ  ot  error  should 

(3)  ;  and  at  the  same  time  Sled  in  writing  have  been   brought,   then   the   circuit  court 

hi*  deroand    tor    a   jury  trial.     The  issues  of  appeals  had  no  authority  to  re-examine 

were  tried  before  a  jury,  who   returned  a,  the  proceedings  on  the  jur^  trial,- on  appeal, 

mrdiet   ot   not  guilty.     A  motion   for   new  or  to  remand  for  a  new  trial  because  of  er- 

bial  was  made  and  overruled,  and  the  court  ror   in  instructions  ^iven  or  refused,  or  in 

altered  judgment  adjudsin^  that  Toeppner  the  admission  or  rereotion  of  evidence,  ex- 

waa  n(A  a  bankrupt,  ami  dismissing  the  pe-  ceptlons  not  having  been  preserved  by  a  bill 

tition.     From     this     jud^ent     p^itloners  of  exceptions, 

prayed  an  appeal  to  the  circuit  court  of  ap-  Section   ISii   of  the  bankruptcy   act   pro- 

pcAls   accompanied   with   an   assignment   of  vides:     "If   Uie   bankrupt,    or    any   of    his 

arrors.     No  bill  of  exceptions  was  asked  or  creditors,  shall  appear  within  the  time  lim. 

takm,  and  no  writ  of  error  was  asked  or  ited.  and  controvert  the  facts  alleged  in  the 

allowed.  petition,  the  judge  shall  del«nntne,  as  soonSiS 

The  appeal  was  allowed  and  duly  perfect,  may  be,  tbe  issues  presented  *by  the  plead-[a30] 

•d  1^  giving  the  bond  required,  and  a  tran-  ings,  without  the  intervention  oi  a  jury,  ex- 

■oipt  of  the  record  was  nled  In  the  circuit  cept  In  cases  where  a  jury  trial  ia  given  by 

eonrt  ot  appeals  for  the  sixth  circuit,  which  this  act,  and  make  the  adjtidicntion  or  dls- 

insluded,  in  addition  to  the  proceedings  be-  miss  the  petition."     [30    Stat,    at   L.    661, 

fore  stated,  what  purported  to  be  the  evi-  chsp.  B'll,  U.  S.  Comp.  Stat.  1901,  p.  3428.] 

dcnee    beard    by    we   jury;    exceptions  re  By    {    1    of   the   act    "a  pereon  shall  be 

•erred    to    evidence    admitted  or  excluded;  deemed  insolvent   within    the   provisions  ot 

the   charge   of   the   court,   and   exceptions;  this  act  whenever  the  aggregate  of  his  prop- 

and  instructions  asked  and  refused,  and  es  erty,    exclusive  of   any   property  which    no 

MntioDS.  may  have  conveyed,  transferred,  concealed, 

The  errors  assigned  related  exclusively  to  or  removed,  or  permitted  to  be  concealed  or 

•BTOrs  alleged  to  have  been  committed  dur-  removed,  with  intent  to  defraud,  hinder,  or 

18T  u.  a.  tax 
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delay  his  creditors,  shall  not,  at  a  fair  valu- 
ation, be  sufficient  in  amount  to  pay  his 
debts." 

By  subdivision  ( 1 )  of  {  3  an  act  of  bank- 
ruptcy is  committed  when  a  person  has 
"conveyed,  transferred,  concealed,  or  re- 
moved, or  permitted  to  be  concealed  or  re- 
moved, any  part  of  his  property  with  intent 
to  hinder,  delay,  or  defraud  his  creditors,  or 
any  of  them;"  but  by  clause  c  "it  shall  bo 
a  complete  defense  to  any  proceedings  in 
bankruptcy  instituted  under  the  Ist  subdi- 
vision of  this  section  to  allege  and  prove 
that  the  party  proceeded  against  was  not 
insolvent  as  defined  in  this  act  at  the  time 
of  the  filing  the  petition  against  him." 
George  M.  West  Co.  v.  Lea  Bros,  174  U.  S. 
690,  43  L.  ed.  1098,  19  Sup.  Ct.  Rep.  836. 

Under  subdivisions  (2)  and  (3)  insol- 
vency must  exist  at  the  time  of  the  commis- 
sion of  the  acts  specified. 

In  this  case,  so  far  as  acts  of  bankruptcy 
under  subdivision  (1)  were  charged,  insol- 
vency at  the  time  of  the  filing  of  the  peti- 
tion was  denied,  and  so  far  as  acts  of  bank- 
ruptcy under  subdivisions  (2)  and  (3) 
were  charged,  insolvency  at  the  time  the 
acts  were  committed  was  denied. 

The  burden  of  proving  solvency  in  pro- 
ceedings under  the  1st  subdivision  was  on 
the  alle^;ed  bankrupt  b^  clause  c,  and  on  the 
petitionmg  creditors  in  proceedings  under 
the  2d  and  3d  subdivisions,  unless  in  the 
contingency  named  in  clause  d. 

The  issues  presented  by  the  pleadings 
were  clearly  defined,  and  Toeppner  nmae 
written  application  for  a  trial  oy  jury,  to 
which  he  was  entitled  by  S  19,  which  reads : 

"Sec.  19.  Jury  Trials. — a.  A  person 
against  whom  an  involuntary  petition  has 
been  filed  shall  be  entitled  to  have  a  trial 
by  jury,  in  respect  to  the  cjuestion  of  his  in- 
[331]  solvency,  except  as  *herein  otherwise  pro- 
vided, and  any  act  of  bankruptcy  alleged  in 
such  petition  to  have  been  committed,  upon 
filing  a  written  application  therefor  at  or 
before  the  time  within  which  an  answer 
may  be  filed.  If  such  application  is  not 
filed  within  such  time,  a  trial  by  jury  shall 
be  deemed  *to  have  been  waived. 

"b.  If  a  jury  is  not  in  attendance  upon 
the  court,  one  may  be  specially  summoned 
for  the  trial,  or  the  case  may  be  postponed, 
or,  if  the  case  is  pending  in  one  of  the  dis- 
trict courts  within  the  jurisdiction  of  a  cir- 
cuit court  of  the  United  States,  it  may  be 
certified  for  trial  to  the  circuit  court  sit- 
ting at  the  same  place,  or  by  consent  of  par- 
ties when  sitting  at  any  other  place  in  the 
same  district,  if  such  circuit  court  has  or 
is  to  have  a  jury  first  in  attendance. 

"c.  The  right  to  submit  matters  in  con- 
troversy, or  an  alleged  offense  under  this 
act,  to  a  jury  shall  be  determined  and  en- 
joyed, except  as  provided  by  this  act,  ac- 
cording to  the  United  States  laws  now  in 
force,  or  such  as  may  be  hereafter  enacted, 
in  relation  to  trials  by  jury." 

The  right  to  a  trial  by  jury  on  written 
application  thus  given  is  absolute,  and  can- 
not be  withheld  at  the  discretion  of  the 
court.  In  that  respect  it  differs  from  the 
trial  of  an  issue  out  of  chancery,  which  the 


court  of  equity  is  not  bound  to  grant,  nor 
bound  by  the  verdict  if  such  trial  be  grant- 
ed. The  court  cannot,  as  the  chancellor 
may,  enter  judgment  contrary  to  the  ver- 
dict, but  the  verdict  may  be  set  aside  or  the 
judgment  may  be  reversed  for  error  of  law 
as  in  common-law  cases. 

Section  566  of  the  Revised  Statutes  [U.  S. 
Comp.  Stat.  1901,  p.  461],  provides  that 
"the  trial  of  issues  of  fact  in  the  district 
courts,  in  all  causes  except  cases  in  equity 
and  cases  of  admiralty  and  maritime  juris- 
diction, and  except  as  otherwise  provided  in 
proceeding  in  bankruptcy,  shall  be  by  jury." 

The  district  courts  as  courts  of  bank- 
ruptcy are  invested  with  "such  iurisdiction 
at  law  and  in  equity  as  will  enable  them  to 
exercise  original  jurisdiction  in  bankruptcy 
proceedings"  in  the  particulars  named,  it 
being  provided  that  the  specification  of  cer- 
tain powers  should  not  deprive  them  of  pow- 
ers they  would  possess  but  for  the  enumera- 
tion. The  proceedings  in  administration  of 
the  estate  are  equitable  in  their  nature,  but 
the  bankruptcy  ^courts  act  under  specific[332] 
statutory  authority,  and  when  on  an  issue 
of  fact  as  to  the  existence  of  ground  for  ad- 
judication a  jury  trial  is  demanded,  it  is 
demanded  as  of  right,  and  the  trial  is  a 
trial  according  to  the  course  of  the  common 
law.  This  being  so,  judgments  therein  ren- 
dered are  revisable  only  on  writ  of  error. 
Knickerbocker  Ina,  Co.  v.  Comaiock,  16 
Wall.  268,  21  L.  ed.  493;  Parsons  v.  Bed- 
ford, 3  Pet.  448,  7  L.  ed.  737;  Duncan  ▼. 
Landis,  45  C.  C.  A.  6G6,  106  Fed.  839. 

By  S  41  of  the  bankruptcy  act  of  1867  it 
was  provided  that  the  courts  should,  if  the 
debtor  so  demanded  in  writing,  order  a 
trial  by  jury  to  ascertain  the  fact  of  the  al- 
leged bankruptcy,  and  in  Knickerbocker 
Ina,  Co,  V.  Comstock,  Mr.  Justice  Clifford, 
speaking  for  the  court,  said:  "Such  a  pro- 
vision is  certainly  entitled  to  a  reasonable 
construction,  and  it  seems  plain,  when  it  is 
read  in  the  light  of  the  principles  of  the 
Constitution  and  of  analogous  enactments^ 
and  when  tested  by  the  general  rules  of  la^ 
applicable  in  controversies  involving  the 
right  of  trial  by  jury,  that  the  process, 
pleadings^  and  proceedings  must  be  regarded 
as  governed  ana  controlled  by  the  rules  and 
regulations  prescribed  in  the  trial  of  civil 
actions  at  common  law."  The  1st  para- 
graph of  S  2  of  the  act  was  referrea  to, 
which  provided  "that  the  several  circuit 
courts  of  the  United  States,  within  and  for 
the  districts  where  the  proceedings  in  bank- 
ruptcy shall  be  pending,  shall  have  a  gen- 
eral superintendence  and  jurisdiction  of  all 
cases  and  questions  arising  under  this  act; 
and,  except  when  special  provision  is  other- 
wise made,  may,  upon  bill,  petition,  or  other 
proper  process,  of  any  party  aggrieved,  hear 
and  determine  the  case  in  a  court  of 
equity"  (14  Stat  at  L.  517,  chap.  176) ;  and 
it  was  held  that  the  case  was  excluded  from 
the  general  superintendence  and  jurisdictioo 
of  the  circuit  court  by  the  exception;  and 
that,  even  admitting  that  decrees  in  equitj 
rendered  in  the  district  court  might  be  r»- 
I  vised  in  a  summary  way  if  Congress  should 
so  provide,  it  was  "clear  that  judgments  in 
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aetioni  at  law  rendered  in  that  oourt,  if 
lounded  upon  the  yerdiet  of  a  jury,  can 
never  be  revised  in  the  circuit  oourt  in 
that  way,  aa  the  Constitution  provides  that 
hio  fact  tried  by  a  jury  shall  be  otherwise 
re-examined  in  any  court  of  the  United 
13]  States  than  according  to  *the  rule  of  the 
eommon  law.'  Two  modes  only  were  known 
to  the  common  law  to  re-examine  such 
facts,  to  wit:  The  granting  of  a  new  trial 
lij  the  court  where  the  issue  was  tried  or 
to  which  the  record  was  returnable,  or,  sec- 
ondly, by  the  award  of  a  venire  facias  de 
novo  by  an  appellate  court  for  some  error 
of  law  which  intervened  in  the  proceeding. 
All  suits  which  are  not  of  equity  or  admir- 
alty jurisdiction,  whatever  may  be  the  pe- 
culiar form  whidi  they  may  assume  to  set- 
tle legal  rights,  are  embraced  in  that  pro- 
▼ision.  It  means,  not  merely  suits  wnich 
the  common  law  recognized  among  its  set- 
tled proce^ngs,  but  all  suits  in  which  legal 
ri^ta  are  to  TO  determined  in  that  mode  in 
contradistinction  to  equitable  rights  and  to 
eases  of  admiralty  and  maritime  jurisdic- 
tion,  and  it  does  not  refer  to  the  particular 
form  of  procedure  which  may  be  adopted." 
In  these  observations  Mr.  Justice  Clifford 
affirmed  the  rulings  in  Parsons  v.  Bedford, 
where  Mr.  Justice  Story  considered  the  7th 
Amendment  in  connection  with  the  language 
of  artide  3  and  the  judiciary  act  of  1789 
[1  Stat,  at  L.  73,  chap.  20],  and  treated  the 
last  clause  of  the  amendment  as  "a  substan- 
tial and  independent  clause,"  pointing  out 
that  "the  phrase  'common  law^  ...  is 
nsed  in  contradistinction  to  equity,  and  ad- 
miralty, and  maritime  jurisprudence." 

In  Duncan  v.  Landis  similar  views  as  to 
nview  of  judgments  on  verdicts  in  trials  by 
jury  demandable  as  of  right  were  expressed 
Inr  the  circuit  oourt  of  appeals  for  the  third 
circuity  whose  opinion  by  Qray,  J.,  contains 
a  lucid  exposition  of  the  oeneral  subject. 

We  neea  not,  however,  oe  drawn  into  a 
ditcussion  of  the  controlling  force  of  the 
7th  Amendment,  as  we  think  the  provisions 
flf  the  present  bankruptcy  act  are  consistent 
with  the  conclusions  heretofore  announced. 
By  tiie  24th  section  of  the  act  the  Su- 
prone  Court  of  the  United  States,  the  cir- 
cuit courts  of  appeals,  and  the  supreme 
eoQits  of  the  territories  are  invested  with 
'Appellate  jurisdiction  of  controversies 
•nung  in  bankruptcy  proceedings  from  the 
eoarts  of  bankruptcy  from  which  they  have 
tppellate  juiisdiction  in  other  cases."  And 
His  also  provided  (8  25d)  that  "contro- 
▼ttsies  may  be  certified  to  the  Supreme 
(M]0(mrt  of  the  ^United  States  from  other 
eoarts  of  the  United  States,  and  the  former 
eourt  may  exercise  iurisdiction  thereof  and 
iaiae  writs  of  certiorari  pursuant  to  the 
provisions  of  the  United  States  laws  now 
IB  force  or  such  as  may  be  hereafter  en- 
leted."  [30  Stat,  at  L.  653,  chap.  641,  U. 
&  Comp.  But  1901,  p.  8432.] 

In  Bardes  v.  First  7f at.  Bank,  176  U.  S.  626, 
44  L.  ed.  261,  20  Sup.  Ct  Rep.  106,  we  held 
thst  the  5th  and  6th  sections  of  the  judi 
daiy  act  of  March  3,  1891  [26  SUt.  at  I 
627,  828,  chap.  517,  U.  S.  Comp.  SUt.  1901, 
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p.  649,  660],  were  not  changed  by  the  bank- 
ruptcy act  The  6th  section  gives  the 
courts  of  appeals  jurisdiction  to  review  by 
appeal  or  wnt  of  error  final  decisions  in  the 
district  and  circuit  courts  in  cases  other 
tiian  those  provided  for  in  the  6th  section. 

Section  245  of  the  bankruptcy  act  is: 
'The  several  circuit  courts  ox  appeal  shall 
have  jurisdiction  in  equity,  either  inter- 
locutory or  final,  to  superintend  and  revise 
in  matter  of  law  the  proceedings  of  the  sev- 
eral inferior  courts  of  bankruptcy  within 
their  jurisdiction.  Such  power  shall  be 
exercised  on  due  notice  and  petition  by  any 
party  aggrieved."  [SO  Stat,  at  L.  663,  chap. 
641,  U.  S.  Comp.  Stat.  1901,  p.  3432.] 
This  is  confined  to  questions  of  law,  and 
does  not  contemplate  a  review  of  the  facta. 
Mueller  v.  Nugent,  184  U.  S.  1,  9,  46  L.  ed. 
406,  409,  22  Sup.  Ct.  Rep.  269. 

Section  26a  provides  tnst  "appeals,  as  in 
equity  cases,  may  be  taken  in  oankruptcy 
proceedings  from  the  courts  of  bankrupt<7 
to  the  circuit  court  of  appeals  of  the  United 
States,  and  to  the  supreme  courts  of  the  ter- 
ritories, in  the  following  cases,  to  wit:  (1) 
From  a  judgment  adjuqring  or  refusing  to 
adjudge  the  defendant  a  bankrupt.    .    .    ." 

The  distinction  between  a  wnt  of  error 
which  brin^  up  matter  of  law  only,  and  an 
appeal,  which,  unless  expressly  restricted, 
brings  up  both  law  and  fact,  has  always 
been  observed  by  this  court,  and  been  recog- 
nised by  the  legislation  of  Congress  from 
the  foundation  of  the  government.  Dower 
V.  Richards,  161  U.  S.  668,  663,  38  L.  ed. 
305,  307,  14  Sup.  Ct  Rep.  462;  Wiscart  r. 
Dauchy,  3  Dall.  321,  1  L.  ed.  619. 

So  far  from  any  restriction  being  imposed 
by  f  26a,  the  language  used  is  "appeals,  as 
in  equity  cases,"  and  on  appeals  in  equity 
cases  the  whole  case  is  open. 

But  Congress  did  not  thereby  attempt  to 
empower  the  appellate  oourt  to  re-examine 
the  facts  determined  by  a  juiy  under  S  19 
otherwise  than  according  to  the  rules  of  the 
common  law.  The  provision  applies  to 
judgments  "adjudging  or  refusins  to  ad- 
judge the  defendant  a  bankrupt/'  ^v^en  trial 
^hy  jury  is  not  demanded,  and  the  court [335] 
of  bankruptcy  proceeds  on  its  own  findings 
of  fact.  In  such  case,  the  facts  and  the  law 
are  re-exam  inable  on  appeal,  while  the  ver- 
dict of  a  jury  on  which  judgment  is  entered 
concludes  the  issues  of  fact  and  the  judg- 
ment is  reviewable  only  for  error  of  law. 

And  it  follows  that  alleged  errors  "in  in- 
structions given  or  refused  or  in  the  admis- 
sion or  rejection  of  evidence,"  must  appear 
"by  exceptions  duly  taken  and  preserved  by 
bill  of  exceptions. 

In  First  Nat,  Bank  v.  Klug,  186  U.  S. 
202,  46  L.  ed.  1127,  22  Sup.  Ct  Rep.  899, 
the  point  raised  in  this  case  was  not  sug- 
gested. The  question  was  whether  the  case 
as  presented  by  the  record  could  be  brought 
by  appeal  directly  to  this  coui^  and  we  held 
that  it  could  not.  The  case  did  not  come 
within  S  6  of  the  judiciary  act  of  March  8, 
1891,  nor  within  any  provision  of  the  bank- 
iiptcy  act. 

The  question  is  answered  in  the  negative. 


88(M87  SuTREME  Court  of  the  United  States.  Oct.  Tkbm, 

IOWA     LIFE     INSURANCE     COMPANY,        and  can  be  set  up  by  an  amended  petition  u 

Plff.  in  Err,,  ^^  original  suit,  will  be  adopted  bj  the  Fed- 

^^  eral  courts. 

LULA  T.  LEWIS.  [No.  53.] 

(See  S.  C.  Reporter's  ed.  835-356.)  Argued  October  21,  22,  1902.    Decided  De- 
cember 8,  1902. 

Insurance   contract-printed   conditions   on  ^^  jjRROR  to  the  Circuit  Court  of  the 

premxum  recapt-forfeUure  for  nonpay  |  United  States  for  the  Northern  District 

^o^^Lf-^nSX'iiirZt::::^  of  Texas  to  review  a  judgment  in  favor  of 
agent-^onsututional    lau>-state    statute     iai„tiff  in  an  uetion  on  a  policy  of  life  in- 

penahzing  insurance  companies  for  fail-  P  Reversed  and  remand^,  with  di- 

ure  to  pay  losses-Hiourts— state  construe-  -ections  to  award  a  new  trial 

tion  of  state  statutes.  rections  to  awara  a  new  trial. 

.    ^         ,  Statement  by  Mr.  Justice  MoKenmas 

•  ^^^Vr."!?"""  ^^^  ^^"^^  ^^  f  premium  re-        .This  is  an  action  upon  a  life  insurance[33e 

celpt,  that  If  a  note  Is  given  for  payment  of  ^^i;^„    „-j   ,„oo   ^^«;««ii«  kw^„»kf  ;»   ♦i*-* 

premium,  and  Is  not  paid  at  maturity,  the  P?\'^7'  ^°^  ,^%«   onginally  brought  in   the 

policy  shall  determine,  constitutes  a  part  of  district  court  of  Tarrant  county  Texas,  and 

the  contract  of  Insurance,  where  such  receipt  removxjd  by  the  defendant,  plaintitl  m  error 

states  on  its  face  that  It  is  subject  to  the  here,    to    the   circuit   court   of   the   United 

terms  of  the  contract  and  the  conditions  on  States  for  the  northern  district  of  Texas  on 

the  back,  which  the  assured  Is  directed  to  the  ground  of  diversity  of  citizenship, 
'^c^d.                                                               •         The  action  was  to  recover  $3,000,  alleged 

S.  A  policy  of  life  Insurance  Is  forfeited,  with-  to  have  become  due  upon  a  life  insurance 

out  -any  affirmative  action  on  the  part  of  the  policy  issued  by  plaintiff  in  error  to  Thomas 

Insurance  company,  by  the  failure  to  pay  at  m.  Lewis,  the  husband  of  the  defendant  in 

maturity  a  note  given  for  the  payment  of  the  ^^or.     The  defendant  in  error  also,  under 

premium,  which  was  accepted  on  the  condl-  H    ^     xi  c  «^cntx«iiw  *«  ^*»v*   «iov.,  ****«^» 

tion  that  If  not  paid  at  maturity  the  policy  ^^1^,  *^«    ""^^^Y^     ^^^?-    ^^\'    ^^^'    *?• 

■hall  "cease  and  determine."  30/1),  prayed  judgment  for  interest  on  the 

8.  The  authority  of  an  agent  of  an  Insurance  f?*^  ^?J^2?  ^^^^  ^^}^%  ^^^  °^  ^^^  ^^^^^^  ®* 

company  to  waive  a  forfeiture  which  had  ac-  the  said  Thomas  M.  Lewis,  together  with  a 

crued  by  reason  of  nonpayment  of  a  premium  penalty  of  12  per  cent  on  the  amount  due, 

note   at   maturity   cannot   be   inferred   from  and  for  an  attorney's  fee  of  $750. 
the  act  of  the  company  in  sending  such  note        The  case  was  tried  to  a  jury  and  resulted 

to  the  agent  for  collection  some  time  before  in  a  verdict  for  the  defendant  in  error  for 

It   was   due,— especially   where  his  contract  $3,000,  the  principal  of  the  policy,  with  in- 

with  the  company  and  the  provisions  of  the  Merest  from  January  1,  1900,  $300  damages, 

thority'''  ^-^"d  an  attorney's  ^fee  of  $500.     Judgnfent 

4.  The  Texas  statute  authorising  the  recovery  was  entered  in  accordance  with  the  verdict. 
of  damages  and  attorneys'  fees. for  failure  by  .  The  statute  of  the  state  of  Texas,  al low- 
life  and  health  insurance  companies  to  pay  '"©  interest  and  attorney  fees,  was  attacked 
losses  is  not  repugnant  to  the  guaranty  of  by  plaintiff  in  error  as  being  in  contraven- 
the  equal  protection  of  the  laws,  made  by  the  tion  of  the  Constitution  of  the  United 
Federal  Constitution.  States.     The  statute  was  sustained,  and  the 

5.  The  construction  by  the  state  courts  of  a  case  was  brought  here  under  §  5  of  the  judi- 
state  statute  which  penalizes  life  insurance  ciary  act  of  1891.     [26  Stat,  at  L.  826,  chap. 
companies   for  failure   to  pay  losses,  as  re-  517^  u.  S.  Comp.  Stat.  1901,  p.  549.] 
quiring  a  demand  of  payment  not  withstand-        py  (.y^g  p^u^y  the  plaintiff  in  error  prom- 

H^linS  'In^h^^m/d?  inwJlf  ifTir^.??  i««^  ^o  pay  defendant  in  error  the  sum  of 

demand   can   be   made,   however,   after   suit,  ^3^^^^  ^^^^  ^^^  ^^^^j^  ^^  ^^^^^^  ^   Le^^ 

Note. — On  forfeiture  of  insurance  for  non-  if  death  should  occur  on  or  before  the  4th 

payment  of  premiums— Bee  notes  to  Fowler  v.  day  of  March,   1900,  and  to  pay  the  sum 

Metropolitan  L.  Ins.  Co.  (N.Y.)  5  L.R.  A.  805;  within    sixty    days    after   the    ♦receipt    by [337 

Dennis    v.    Massachusetts   Ben.   Asso.    (N.   Y.)  ^i„;„4.;/»  ,•    ^»-^J^  ^#  o«+;«.fo^^,-«r  -rv^^rvfa  Xi" 

9  L.  R.  A.  189;  and  PhcPnlx  Ins.  Co.  v.  Tomlin-  plamtiff  in  error  of  8atisfad:ory  Proofs  of 

■on  (lud.)  9  L.  R.  A.  317.  <i«^th  and  its  cause.     Lewis  died  on  the  7tli 

A8  to  waiver  of  forfeiture  of  insurance  for  of  October,  1899. 
nonpayment  of  premium — see  notes  to  Garner       Tlie  issues  in  the  case  besides  the  conati- 

T.  Germania  L.  Ins.  Co.  (N.  Y.)  1  L.  R.  A.  256;  tutionality   of  the   Texas   statute  are    (1) 

Phcenix  Ins.  Co.  v.  Tomllnson  (Ind.)  9  L.  R.  A.  whether    the    insurance    company    waived 

817;  and  Thompson  v.   Knickerbocker  L.   Ins.  p^oof  of  death;    (2)   whether  the  policy  had 

Co.  26  L.  ed.  U.  S.  765.  ceased  and  determined  before  the  death  of 

As  to  validity  of  class  legislation — see  State  ,1     :^„.,«^j  u„  «««««„«« a«4.  ^s  *»»«  .v*^,^;,,,^ 

T.  Goodwill  (W  Va.)  6  L.  R  A.  621,  and  note;  ^l^  insured  by  nonpayment  of  the  premium, 

and  State  v.  Loomls  (Mo.)  21  L.  R.  A.  789.  and  The  evidence  bearing  upon  the  issues  is  as 

note.  follows : 

As   to   constitutional   equality  of  pHvileges,       "The  first  sentence  of  the  policy  sued  up- 

immunitics,     and    protection  —  see     Louisville  on,  appearing  upon  the  face  thereof,  reaoB 

Safety  Vault  &  T.  Co.  v.  Louisville  &  N.  R.  Co.  as    follows:       *The    Iowa     Life     Insurance 

(Ky.)  14  L.  R.  A.  579.  and  note.  Company,  in   consideration   of   the   stipula- 

As   to   when  United    States    Supreme   Court  ^j      *-       ^j    agreement    in    the    application 

foUotcs  decisions  of  state  courts — see  notes  to  ,        *  .      z^^„    «*    «,i,;^i,    ;.    Vw>^.4>fA    ««> 

Porepaugh  v.  Delaware.  L.  &  W.  R.  Co.   (Pa.)  J^^''^^^^     ^\'^Fli.''^    "^^-'^    "    ^a  w 

6  L.  R.  A.  508;  United  States  ew  rel.  Butz  v.  tached),  and  of  the  provisions  and  require- 

Muscatine,  19  L.  ed.  U.  S.  490 ;  and  Elmendorf  ments  upon  the  next  page  of  this  policy,  all 

▼.  Taylor.  6  L.  ed.  U.  S.  290.  of  which  are  a  part  of  this  contract;  and  in 
JHf4  187  U.  8. 


1B02,  Iowa  Lm  Iksubanos  Co.  t.  Iswu.  897-840 

eoiul deration,  also,  of  the  payment  of  igv-  to  tlie  order  of  myaelf  tbirty-aerea  StMOO 

cnty-four  doUara  and  sixty-one  cents,  bcin;;  dollars,  at  Ft.  Worth,  Texas,  value  recrived, 

the  premium  hereon  for  the  ftrat  year,  here-  with  interest  at  6  per  cent  per  uinunt. 
bj  promlsea  to  pay  the  sum  of  three  thou-  "T.  M.  Lewis,  J/L  D. 

•and  dollars  to  Lula  T.  Lewis   {wife  of  the       .iiiji,:„k  t,-  i^j^-,.^  j..  m.-v  ..  f^ii»._ 

. ,,   „  ,_; :» t  i;   ■ '   ,_  ,._  ;_  Wnich  ne  inaorsea  m  DlanK  as  lollows: 

insured)   if  living;  if  not  living,  to  the  in-    ™   „   .       •     „   p, 

•?''^'^^=L'7„*°7;rt!Mri"™"V'th',  ?L,r^       '"On  March  5,"l8M,  S.  E.  SUrn  transmiU 

^^"  f^.    ^.^   f^^  ^™,^U    .r^w  teO  ^  the  defendant  the  insured's  said  ap- 

!S.v^    K  1^         f  company,    together  n.^y^^  ^^^  „^^^  „ith  a  letter,  whieh,  (n 

with  the  balan™  of  any  year  a  preinmm  re-  P  j  ^  ,  ,,.■„       ^ 

mining  unpaid)     with  in  sixty   days   after  ^j  „^j^  ^^  f„„„„^^     .j  ],^,^„iai  hand 

receipt  and  aeceptanee   at  the  compa^^  application   of   Thomas   M.   Lewis    for 

™,      f^v,   ?^       ^        '       .  hI  t      >vf  $3,00000,    10-year    term    con.    stack.     Also 

proofs  of  the  tact  and  cauae  of  death,  with-  r. '  „  ._  !     ^'^    „„n.i„„„„i »    Tt.™^  „=...»■. 

f_    ., 4. _(    ..t. K _{    iv' jj  nis  note  to  cover  eettlcment.      ineae  papers 

In    the   terms   or    this   policy,   ot    the   aaia  ■_  j    i ,1.      j  i      i  _.    «  "^  f  o 

-- -J-   ,   „._   .,  I.  '^.  II.'' _i.i.      .     4 ■  were   icoeived   by   the   celeiidant   March   8, 

Tliomas  M.  Lewis,  of  Fort  Worth,  county  of    .^na    .»  ,■*=  nfn^l  -.^  ni  i™ 

Ikrrsnt,  sUU  of  Teias   (the  insured  under  ^^^%t          ,-     .*        Chicago. 

tMs  policy) ,  provided  such  death  shall  oo-  '"J^,^  T'^^^^i^  ''{^nfl'^'Prt  If.nrf^'J®"'' 

JTu'nFdHo'ftrcf /"n'too"?"''   "'   "■"  S'^s^    g'to'^rsM^'^ru's;' 

"•"-So^^  ^i^'  d'wV-f'Z  policy  U  a  «P»-r  ''^  S^-PP'r«-/"  any  way  other 

».J:£7l»  ™.^i«~  =.  ^R„,.,.   1*  kiin,.  «„o..f  than  by  makinp  out  and  forwardiiiit  to  its 

K7S^ri'?.,";r°JV'tt'"SZ,™  ".-;'.  S.  K  SU  .„  d.,lv.,y,.„f  p.„c; 

■bove  quoted  from  the  face  of   the  policy;  ^"'^  upon   and  the  premioni  receipt  here  n- 

perfonned  in  accordance  with  the  laws  of        „„■    ,,„„_v   ,o    ,onn    c   t?    at .=- 

the  alate  of  Iowa,  and  .hall  be  con.trocd     .°'  ¥""'  '»'„;'"";^-.'?-  ^';rd.ir..Ji' 

.ml;  in  accordance  with  the  charter  of  ..id  "'"^  ,'J«  Pll""""  ,"«"P'.,"»1  '^'"'"f 

eoiipaiT  and  the  law.  of  .aid  ,UU,  and  !''"''  ?'  ^i"'  '"'J  "P""  «?."»  V"?7i 

.hall  nit  go  into  .Hb*  unUI  the  premium  ™=  ??.'">■  "f  ""'P'  «.•"  •Icll«"rf  «  Ih. 

h«ennder,  or  a  .emtannnal  or  quarterly  in-  "?•  ""»  ""4  "'"  "?"""'  f  "»  '"•urcd. 
ttilment  thereof,  .hall   hav.  bSen   .clilly  ^..d  pi.nuum  r«;.,pt  teaJ.  a.  foUoi.. 

paid  during  the  lifetime  and  continuance  in  "Iowa  Life  Insurance  Company. 

good  health  of  the  insured.     Upon  payment  "Chicago  office. 

of  the  premium  there  shall  be  delivered  a       "Received   S74.01,   being  the  first  annuul 

IM]reeeipt  signed  by  the 'president  or  secretary,  preioiuni  due  March  4,   1690,   under  policy 

and  countersigned  by  sn  authorized  agent.'  No.  30,140,  on  the  life  of  Thomas  M.  Lewis, 

"Another   provision    appearing   upon   the  subject  to  the  terms  of  the  contract  and  the 

BHond  page  of  the  policy  reads  as  loilowa:  conditions  on  the  back  hereof. 

'All  agreements  made  hy  this  company  are        "Read  the  notice  to  policy  holders  on  the 

signed  b^  the  president  or  secretary.     This  back  of  this  receipt. 

pciirer  will  not  t>o  delegated.     No  other  per-        "This  receipt  is  not  binding  unless  it  is 

SM  can  alter  or  waive  any  of  the  conditions  countersigned  by 

of  tUs  policy,  or  issue  permits  of  any  kind,       "(Signed)  C,  E.  Mnbic,  President. 

or  male  an  agreement  binding  upon  said  "S.  E.  gtarn,  Ag't,  Ft.  Worth,  Tex. 

"The  policy  sued  upon  is  of  the  kind  dea-  ■'Countersigned   thi 

ipited  by  the  defendant  as  a  'ten-^ear  con-  1B99. 

nrlible   term    stock'    policy.     It   is     dated  ,„     i     ■      .          -   .  , 

M»rdi    13,     1896.     The     annual     premium  .,^      ^      (On  back  of  receipt.) 

Hereon  is  $74  61  For  terms  of  mutual  agreement,  sec 

■The  policy 'su^  upon  was  issued  in  pur-  plication  and  policy, 

mace  of  a  Written  and  prinUd  application  ._,     "NoUce  to  Policy  holders 

tiwefor  made  hy  the  insured  under  date  of  ^     Tl-'*  receint,  to  be  valid,  must  be  mgi 

Mirch   4.   1809.     Said   application   requesU  •*?   "'«   president  or   secretary  of  the   c< 

tie  issuance  ot  a  'ten-year  convertible  tern ^  P^"?.  "d  in  exchange  therefor   cash  or 

ttwk'  policy,  and  states  that  the  premium  ^qii'vlent,   be  given   by  the  holder   of 

ottTiil  ii  to  be  paid  annually.     It  con-  P"'"^-,  »»  <""  ^^'I'l  date   payment  is   d 

dodes  with  a  recitdl  an  follows :     'A  note  ""''  .*''f"  Payment  hereon  is  made  to  an 

for  premium  01  $74.61  has  been  paid  under  thonwd   agent  or  collector,   such  agent 

Uii.   annUcation.    to    make    Oie     insurance  ol'^'etof   ""'st   countersign  at  the  date 


Uii.   appUcation,    to    make    Oie     insurance  «ol'<'e«'f   ""[« 

binding  from  the  date  hereof,  on  condiUon  payment  to  hii,..  .     ,  ,u 

tut  if  the  risk  is  not  assumed  by  the  com-  ".  note  be  given  for  the  payment  of  the 

piny  this  sum  is  to  be  returned,  in  accord-  P"""!!""   >>;'-eo"   or   any   part  thereof    and 

»iice  with  the  receipt  given  as  voucher  for  ■''r^Iut.l^.^fZtlZ'^J:  ^ 

Mid  payment.'  "^^  "''*"  """''  ^"'^  determine. 

"On  Uarcb  4,  1899,  the  insured  executed        "Por   the   first  annual   premium,  the   in- 

Md  delivered  to  S.  B.  Starn,  as  agent  of  the  sured    gnve    the    above-described    note     for 

dtfendant,  in  partial  settlement  of  hia  pre-  ^ai.m.  and  agreed  to  perform  profe-tsional 

nium,  hia  note,  reading  as  follows :  'services  for  S.  E.  Starn  to  the  value  of  the[340] 
rpmnining    $37.31.     Starn    was    to    furnish 

•^37.30.  March  4th,  1899.  professional  work  to  be  done  by  Dr.  Lewia 

".Six  inonUiB  cfUr  date  I  promise  to  pay  in  the  examination  of  applicants  for  insur- 
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anoe  ajid  otherwise,  ajid  Dr.  Lewis  was  to 
do  it  and  let  Stam  have  the  fees.  No  work 
ever  was  done,  and  no  money  ever  was  paid 
to  S.  E.  Stam  or  the  defendant  in  pursu- 
ance of  this  verbal  arrangement.  Except 
that  the  note  was  ^ven  and  the  verbal 
agreement  made,  as  just  above  stated,  the 
defendant  never  received,  and  the  insured 
never  paid,  anvthinff  upon  account  of  the 
premium  for  the  pmicy  sued  upon.  S.  E. 
Stam  testified  that  before  the  issuance  of 
the  policy  he  reported  to  the  defendant  his 
agreement  with  Dr.  Lewis  concerning  the 
pavment  of  the  premium. 

''The  policy  sued  upon  is  in  the  form  al- 
ways used  by  the  defendant  in  making  con- 
tracts of  insurance  fA  the  kind  designated 
by  its  'ten-year  convertible  term  stock*  con- 
tracts. At  the  time  of  issuing  said  policy 
it  was  the  defendant's  universal  pracbce  to 
issue  with  its  policies  premium  receipts  in 
form  like  the  one  delivered  to  the  insured 
in  this  case. 

"The  defendant  never  sold  or  transferred 
the  note  received  by  it  from  the  insured,  but 
continued  to  be  the  owner  thereof  until  the 
time  of  the  trial.  Some  time  before  its  ma- 
turity the  defendant,  sent  said  note  to  S.  E. 
Stam  for  collection.  8.  E.  Stam  deposited 
it  for  collection  with  the  Farmers'  ft  Me- 
chanics' National  Bank  of  Fort  Worth, 
Texas,  on  August  24,  1899.  The  bank  held 
the  note  until  September  25,  1899,  when  it 
returned  it  unpaid  to  S.  £.  Stam.  The 
manager  of  its  collection  department  testi- 
fled  that  it  would  have  accepted  payment  of 
the  note  at  any  time  before  its  return  to  S. 
E.  Stam,  and  that  it  had  received  no  in- 
structions from  S.  E.  Stam  with  reference 
to  the  acceptance  of  payment  after  maturity. 

"S.  E.  Stam  made  no  effort  to  collect  the 
note  before  its  maturity,  except  that  he  de- 
posited it  in  the  bank  for  that  purpose,  nor 
nad  he,  up  to  that  time,  furnished  any  pro- 
fessional work  fpr  the  insured  to  do,  in  pur- 
suance of  the  verbal  agreement,  or  made 
any  effort  to  get  the  insured  to  do  anv 
work,  or  pay  any  money  on  account  of  sucn 
agreement. 

"About  September  29,  1899,  S.  E.  SUm 
called  at  the  residence  of  the  insured  in 
Fort  Worth  (he  being  at  the  time  confined 
[341]*to  hlB  bed  from  illness,  the  nature  of  which 
was  typhoid  fever,  and  from  the  effects  of 
which  he  died  October  7)  and  there  had  an 
interview  with  the  plaintiff  and  the  insured. 
Concerning  this  interview  the  evidence  is 
conflicting.    The  evidence  introduced  by  the 

Slaintiff  tended  to  prove  that  Starn  stated 
bat  he  had  called  for  the  purpose  of  collect- 
ing the  note,  that  the  plaintiff  promised 
that  it  should  be  fixed  up  at  once,  and  that 
Stam  stated  that  it  could  be  paid  at  any 
time  before  the  date  on  which  he  was  re- 
quired to  make  his  monthly  report,  to  wit: 
October  1  following.  The  evidence  was 
sufficient  to  have  supported  a  verdict  that 
this  was  a  fact.  Mr.  Starn  denied  that  he 
called  for  the  purpose  of  collecting  the  note, 
and  denied  that  he  had  made  the  statement 
that  the  note  could  be  paid  at  any  time  be- 
fore October  1,  or  the  date  on  which  he 
would  make  his  report  to  the  defendant. 


"Dr.  Qreen,  one  of  the  physicians  attend- 
ing the  insured,  met  Mr.  Stam  as  the  latter 
was  cominj^  out  of  the  plaintiff's  house. 
Stam  inquired  of  the  doctor  if  he  intended 
returning  to  the  dty  after  Meing  his  pa- 
tient. Being  answered  in  the  affirmative, 
Starn  stated  that  he  would  wait  in  the  doc- 
tor's buggy  and  go  up  town  with  him. 
While  the  doctor  was  in  the  house  the  plain- 
tiff reouested  him  to  call  on  J.  R.  Keevea 
at  the  latter's  phamuKT'  and  ask  him  to  pay 
off  the  insured's  note  for  them,  held  by 
Stam;  the  doctor  agreeing  to  do  so.  Dr. 
Green  and  S.  E.  Stam  rode  in  the  former's 
buggy  from  the  plaintiff's  residence  to  the 
business  portion  of  the  city  of  Fort  Worth. 
Mr.  Stam  left  the  bu^igy  as  soon  as  the 
business  portion  of  the  cit^  was  reached  and 
Dr.  Qreen  drove  immediately  to  Reeves's 
pharmacy  and  indicated  to  him  the  plain- 
tiff's request.  Mr.  Reeves  agreed  to  pay  off 
the  note  as  requested,  and  the  doctor  agreed 
to  notify  Stam. 

"Concerning  the  conversation  which  en- 
sued between  Dr.  Green  and  Mr.  Starn  on 
the  way  to  town,  the  evidence  is  conflicting. 
Dr.  Green  testified  that  Mr.  Stam  stated 
that  he  had  call^  at  the  plaintiff's  house 
to  collect  the  note.  Mr.  Starn  denied  hav- 
ing made  such  statement. 

"Some  time  during  the  afternoon  of  this 
day  Dr.  Green  notified  S.  K  Stam  that  J. 
R.*  Reeves,  the  drug^st,  would  pay  *off  the[34S 
note.  Concerning  the  conversation  which 
occurred  between  Dr.  Green  and  Starn 
immediately  following  this  notification, 
the  evidence  is  oonfiicting.  Dr.  Green  tes- 
tified that  Stam  said  he  would  go  down  to 
the  pharmacy  for  that  purpose;  that  some 
statement  was  made  about  his  going  to 
Reeves's  pharmacy  to  get  the  money  that 
evening,  and  that  Stam  said  it  would  not 
be  necessarv,  that  he  would  go  down  by  9 
or  10  o'clodc  the  next  morning.  S.  E.  Stam 
testified  that  he  stated  to  Dr.  Green  that  he 
would  call  and  see  Mr.  Reeves  the  next 
morning. 

"The  night  following  this  interview  Mr. 
Stam  sent  to  the  defendant  a  night  rate 
telegram,  reading  as  follows: 

"Forth  Worth,  Texas,  September  29,  ^09. 
"Iowa  Life  Ins.  Co.,  Chicago: 

"Dr.  T.  M.  Lewis  offers  to  pay  premium 
to-day.    Very  sick.     Shall  I  receive  itt 

S.  E.  Stam. 

"The  next  morning,  September  30,  1899, 
the  defendant,  through  its  secretary,  tele- 
graphed to  S.  E.  Stam  as  follows: 

"To  S.  E.  SUm,  616  Grove  St.,  Port  Worth, 
Texas: 
"Do   not   accept   payment   on    note    due 
September  4.    Answer. 

R.  E.  Sackett,  See. 

"On  the  same  day  defendant  wrote  to  8. 
E.  Stam  a  letter  reading  as  follows: 

"Mr.  S.  E.  Stam, 

615  Grove  St,  Fort  Worth,  Texas. 
"Dear  Sir:— 

"We  ajro  in  receipt  of  your  tdegram  as 

187  U.  S. 
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follows:     'Dr.   T.   M.   Lewis   offers  to  pay  ity,  the  foregoing  is  a  full  statement  of  all 

premium    to-dav.    Very    sick.    Shall    I  re-  material  facts  upon  the  issue  of  the  forfeit- 

ceive  itt'  to  which  we  replied  as  follows:  ure  of  the  policy  sued  upon  for  nonpayment 

'Do  not  accept  pa3rment  of  note  due  Sep-  of   the  premium   note,   and   the   waiver  of 

terober    4.     Answer.'     We    presume    this  such  forfeiture." 
telegram     refers     to     policy     No.     30,140, 

Thomas  M.  Lewis,  $3,000,  convertible  term,       Mr.  Manrioe  E.  Locke  argued  the  cause 

premium  $37.60,  upon  which  note  was  re-  and  filed  a  brief  for  plaintiff  in  error: 
ceived  at  this  office  in  the  sum  of  $37.30,       The  defendant  was  under  no  obligation  to 

due  September  4,  1890,  and  which  was  sent  pay  the  sum  assured  until  after  it  had  re- 

to  you  for  collection.  ceived  or  had  waived  the   proofs    of    death 

"Very  truly  yours,  stipulated  for  in  the  policy. 

"R.  E.  Sackett,  Sec.  Woraley  v.  Wood,  6  T.  R.  710;  O'Reilly  v. 

Guardian  Mut.  L.Ins.  Co.  60  N.  Y.  169,19  Am. 
"Some  time  in  the  morning  of  September  Rep.  151 ;  Bryant  v.  Commomcealth  Ins.  Co. 
30,    1899,  8.   E.   sum  called  at  the  phar-  6  Pick.  131;  Scottish  Union  d  Nat.  Ins.  Co. 
ISjmacy  of  J.  R.  Reeves,  ajid  Mr.  Reeves  'in-  v.  Clanvey,  83  Tex.  113,  18  S.  W.  439;  Re- 
formed him  that  he  had  the  money  to  pay  Cortnack  v.  North  British  Ins.  Co.  78  Cal. 
off  the  Lewis  note  and  had  been  waiting  for  453^  21  Pac.  4. 

bim.     Mr.    Stern    thereupon    informed  Mr.       xjie  company  waa  bound  to  accept  as  satis- 

Reeves   that   he   could   not  accept  the  pay-  factory  any  proof  which  was  reasonably  suf- 

ment  of  the  notes  because  he  had  received  ficient,— any  proof  which  ought  to  be  satis- 

m  telfgram  from  the  company   instructing  factory. 

him   not  to  do  so.     Later  in  the  day  Mr.        Bunyon,  Life  Assurance,  490;  2  May,  Ins. 

Reeves  and  Dr.  Green  called  on  Mr.  Starn,  ^  4^5  "^  »         »  j> 

and  Reeves  made  a  tender  of  the  amount  of       Apparent     authority      of    an    insurance 

the    note,    which    Stern    refused    to  accept,  ^gent  to    waive   proof  of  death    cannot  be 

Reeves  kept  the  money  he  tendered  to  Starn  ^^^^^  ^^^^^  ^^  allegation  of  actual  autlmr- 

and    did   not   pay   or   f  l>;:%^«a"J^  J^  the  .^    ^^^  .^  ^^^1^  ^  \  ^  sumcient  if  it  were 

plaintiff  or   the   insured   or   to  anyone   for  g^^^^ 
them,  and  had  no  interview  with  the  plain-       j^^.^  ^   ^,.^y  ^^^   ^^^^   3  ^^^    ^.^   ^^^^ 

"nl  YLl  o^^^I^*-^  Q*a^«  f^in«ror.v,nH  iha  ^57,  22  S.  W.  8C5 ;  Mutual  Ben.  L.  Ins.  To. 

On  the  same  day  btern  telegraphed  tne  „    ri^iu.    n«     *     \r^*    i>     i     i-y  rr.        r^- 

defeadant  as  follow!:  -pj;^;';,  «  a'^V 's'^'i.  '"""''  ''  ^'''-  '  '" 

a„    .  ,„    ..    —  „    .      .       „^,     ,„„        The  soliciting  agent  of  an  insurance  com- 

-T        x.\^  .     '  J®''"?rv.    P*®"""*' '"**•   "*•  Pany   has   no   implied   authority   to    waive 

"Iowa  Life  Ins.  Co.,  Chicago:—  proofs  of  loss 

.J^  ^T:^^  '■**'"®^  payment  on  Lewis  policy  ''  ^0^,,^^  ^  Insurance  Co.  of  N.  A.  121  ifnss. 

this  10:30  A.  M.  t>.  Ji.  &Urn.  439;  Busk  v.Wcstchester  F.  Ins.  Co.  63  ¥1.  V. 

,,__  1      .     . .  .iv  J  i  531  ;Kirkman  v.  Farmers'  Ins.  Co.  90  Iowa, 

"The  only  testimony  with  regard  to  any  457    5-  j,    ^    95.2     ^'tiurfson  v.  Helta  F. 

wmideration    for   the   promise  claimed  by  ;„,    ^o.  75  Wis.  108,  43  N.  W.  954:  Smith 

the  plaintiff  to  have  been  made  to  her  by  ^   j^.        „  p  ^„^  f,^  ^^  y^^  g^.^   j  j^  ^  j^ 

S  E.  Starn  that  he  would  accept  payment  216.  15  Atl.  353;  Bou>lin  v.  Hekla  F.  Ins.  Co. 

0  the  note  is  the  following  passage  from  3^  ^^       433  gj'  j^  ^  ggg 

m'^-^rUr^'Zr'n  In^t^'^l.  N^        T'-   P-'i^Uons    of    the .  policy    against 

«ir.    Q.  He  simply  told  you  he  had  come  to  ^'"^''^  '^''^  l""d>ng  unless  waived  by  the  com- 

we  the  doctor   about  his  note,  and   that  it  ^^^,\     .,  ^    ,     ,       ^  ,„  ,a  /^-  tt   a 

ought  to  be  fixed  up,  and  you  said  you  would  .^^^^$f  ^""WiH^'  ^^•-  T'  V^^^'f '  H  ^'j  ^' 

Attend  to  it?     A.  Ves,  sfr.     Q.  That  is  all  ^^6,  24  L.  ed.   387;    Knickerbocker  L.  Ins. 

that  occurred  between  you?     A.  Yes,  sir.'  ^?-  ^-  ^orton^Jd^V   S   234    24  L   ed    689; 

"Tlie  attention  of  the  plaintiff  was  notdi-  S'^^!;^,^-  ^'S'^^^l  ,f"^  ^?-  ^^^^J^*"^-  527,  ,^2 

rocted  to  Uie  fact  that  she  was  being  ques-  N.  W.  660j  Fratifc/m  h    1m.  Co    v.  Scfton, 

tioncd   concerning   a   consideration    for  the  ^?  ,i?,f   ^^^*'^['."'^"    ^;"'\.   '    ^'**-   ^^•.  ^; 

extension  of  the  Urae  for  payment  of  note  ^cJft/Zen,  24  Ohio  St.  6i  ;  Porter  v.  Umicd 

other  than  U  indicated  by  the  quesUons  put  ^t^^^ij''  /"*•  ^\  ^*^^  }}f^^  ^^^'  ^^  ^    E. 

to  her.  V  ^  MT  gjg.  ^firomy.  Universal  L.  Ins.  Co.  85  N.  Y. 

"At*  the  request  of  the  defendant,  S.  E.  278,  39  Am.  Rep.  657;  Catoir  v.  American 

Starn   returned   to    it    the    note  of   the  in-  L.  Ins.  d  Trust  Co.  33 'S.  J.  1^.  iS7 ;  Northern 

mred,  which  thereafter  continued  in  the  de-  Assur.  Co.  v.  Orand   Vieir  Uldg.  Asso.   183 

ffndant's   possession.     The  defendant  never  U.  S.  308,  46  L.  ed.  213,  22  Sup.  Ct.  Rep.  133. 

offered  to  return  the  note  te  the  insured,        The  doctrine  of  waivor,  as  asserted  against 

anrl  never  before  the  death  of  the  insured  insurance  companies  to  avoid  the  strict  en- 

Jid  anything  in  the  way  of  an  affirmative  forcem(?nt  of  conditions  contained  in   their 

forfeiture  or  cancelation  of  the  policy,  and  policies,  is  only  another  name  for  the  dix?- 

no  communication  passed   between   the   de-  trine  of  estoppel.     It  can  only  be  invoked 

fendant    and    S.    E.    Stern    regar^ling    said  where  the  conduct  of  the  companies  has  Won 

note  between  the  transmission  of  llie  note  ?uch  as  to  induce  action  in  reliance  upon  it, 

to  Stern  for  collection  and   Stern's  above-  and  where  it  would  operate  as  a  fraud  upon 

quoted  telegram  of  September  29,   1890.  the  assured  if  they  were  afterwards  allowed 

344]    •"Except  for  the  evidence  upon  t!:o  ques-  to  disavow   their  conduct  and  enforce   the 

tion  of  the  extent  of  S.  £.  Starn  s  author-  conditions. 
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Olohe  Mut.  L,  Im.  Co,  v.  Wolff,  95  U.  S. 
326,  24  L.  ed.  387. 

The  clause  printed  on  the  back  of  the  re- 
ceipt given  for  the  first  premium,  "If  note 
be  given  for  the  payment  of  the  premium 
hereon,  or  any  part  thereof,  and  same  is  not 
paid  at  maturity,  the  said  policy  shall  cease 
and  determine," — ^was  a  part  of  the  contract. 

Bailey  v.  Hannibal  d  St  J.  R.  Co,  17  Wall. 
06,  21  L,  ed.  611;  Laughlin  v.  Fidelity  Mut. 
Life  Asao.  8  Tex.  Civ.  App.  448,  28  S.  W. 
411;  Bohhitt  v.  Liverpool  i  L.  d  Q*  Ins.  Co, 
66  N.  C.  70,  8  Am.  Rep.  494;  Hunt  v.  Liver- 
more,  5  Pick.  395;  Makepeace  ▼.  Harvard 
College,  10  Pick.  298. 

When  the  company  accepted  the  applica- 
tion, it  did  so,  subject  to  all  the  terms  and 
conditions  usually  embraced  in  its  contracts 
of  that  kind,  of  which  the  clause  under  con- 
sideration was  one. 

Eames  v.  Home  Ins,  Co.  94  U.  S.  621,  24 
L.  ed.  298;  Barre  v.  Council  Bluffs  Ins.  Co. 
76  Iowa,  609,  41  N.  W.  373;  De  Grove  v. 
Metropolitan  Ins.  Co.  61  N.  Y.  594,  19  Am. 
Rep.  305;  "Newark  Mack.  Co,  v.  Kenton  Ins. 
Co.  50  Ohio  St.  549,  22  L.  R.  A.  768,  35  N.  £. 
1060. 

Defendant  should  have  been  permitted  to 
prove  that,  before  the  delivery  of  the  policy 
and  premium  receipt,  the  form  of  contract 
which  the  assured  was  to  receive  was  fully 
discussed  between  himself  and  the  agent,  and 
that  it  was  agreed  and  understood  that  as  a 
part  of  his  contract  he  was  to  receive  such 
a  receipt  as  was  given  him. 

Bailey  v.  Hannibal  d  St.  J.  R.  Co.  17 
Wall.  96,  21  L.  ed.  611;  Cornell  v.  Todd,  2 
Dcnio,  130;  Verzan  v.  McGregor,  23  Cal. 
339;  Heywood  v.  Perrin,  10  Pick.  228,  20 
Am.  Dec.  518;  Myers  v.  Munson,  65  Iowa, 
423,  21  N.  W.  759. 

Under  the  terms  of  the  contract,  the  in- 
surance ceases  immediately  upon  nonpay- 
ment of  the  premium  note  at  maturity,  with- 
out necessity  of  afiirmative  action  of  any 
kind  upon  the  part  of  the  company. 

Thompson  v.  Knickerbocker  L.  Ins.  Co. 
104  U.  S.  252,  26  L.  ed.  765;  Laughlin  v. 
Fidelity  Mut.  L.  Asso.  8  Tex.  Civ.  App. 
448,  28  S.  W.  411,  Writ  of  Error  Refused  by 
Supreme  Court,  93  Tex.  733;  Pitt  v.  Berk- 
shire L.  Ins.  Co.  100  Mass.  500;  Mclntyre 
V.  Michigan  State  Ins.  Co.  52  Mich.  188,  17 
N.  W.  781;  Joliffe  v.  Madison  Mut.  Ins.  Co. 
39  Wis.  Ill,  20  Am.  Rep.  35;  Fowler  v. 
Metropolitan  L.  Ins.  Co.  116  N.  Y.  389,  5 
L.  R.  A.  805,  22  N.  E.  567;  Manhattan  L. 
Ins.  Co.  V.  Pentecost,  105  Ky.  642,  49  S.  W. 
425 ;  Banholzer  v.  New  York  L.  Ins.  Co.  74 
Minn.  387,  77  N.  W.  295,  78  N.  W.  244,  84 
N.  W.  1115. 

The  company  had  the  right  to  collect  the 
past-due  premium  note,  without  thereby 
waiving  the  forfeiture  consequent  upon  its 
nonpayment  at  maturity. 

Union  Cent.  L.  Ins.  Co.  v.  Wilkes,  92  Tex. 
468,  49  S.  W.  1038;  Laughlin  v.  Fidelity 
Mut.  L.  Asso.  8  Tex.  Civ.  App.  448,  28  S.  W. 
411;  Union  Cent.  L.  Ins.  Co.  v.  Chowning, 
8  Tex.  Civ.  App.  455,  28  S.  W.  117;  Joliffe 
V.  Madison  Mut.  Ins.  Co.  39  Wis.  Ill,  20  Am. 
Hep,  35;  Moreland  v.  Union  Cent.  L.  Ins.  Co. 


104  Ky.  129,  46  S.  W.  516;  Park  v.  HUion, 
21  Ky.  L.  Rep.  1319,  54  S.  W.  949;  WaU  T. 
Home  Ins.  Co.  36  N.  Y.  157 ;  Smith  v.  Sara- 
toga County  Mut.  F.  Ins,  Co.  3  Hill,  508; 
Shultz  V.  Hawkeyc  Ins,  Co.  42  Iowa,  230; 
Williams  v.  Albany  City  Ins,  Co,  19  Midi. 
451,  2  Am.  Rep.  95;  Limerick  y,  Gorhan^,  37 
Kan.  739,  15  Pac.  909;  Smith  v.  Continental 
Ins,  Co.  6  Dak.  433,  43  N.  W.  810;  Matthewe 
V,  America/n  Ins,  Co,  40  Ohio  St.  135 ;  Farm- 
ere  Mut.  F,  Ins.  Co,  v.  Hull,  77  Md.  498« 
27  Atl.  169 ;  Economic  Life  Asso.  v.  Spinney 
(Iowa)   89  N.  W.  1095. 

Any  state  may  classify  the  persons  within 
its  jurisdiction,  and  impose  a  different  bur- 
den upon  the  individuals  of  each  class.  But 
such  classification  must  not  be  based  upon 
arbitrary  or  irrelevant  distinctions.  It 
'*must  always  rest  upon  some  difference 
which  bears  a  reasonable  and  just  relation 
to  the  act  in  respect  to  which  the  olassificftp 
tion  is  proposed.'' 

Oulfy  C.  d  S,  F.  R,  Co.  V.  EUis,  165  U.  8. 
150,  41  L.  ed.  666,  17  Sup.  Ct.  Rep.  255; 
Magoun  v.  Illinois  Trust  d  Sav.  Bank,  170 
U.  S.  283,  42  L.  ed.  1037,  18  Sup.  Ct.  Rep. 
694;  Atchison,  T.  d  S.  F.  R.  Co.  v.  Matthews, 
174  U.  S.  96,  43  L.  ed.  909,  19  Sup.  Ct  Rep. 
009;  W,  W.  Cargill  Co.  v.  Minnesota,  180 
U.  S.  452,  45  L.  ed.  619,  21  Sup.  Ct.  Rep. 
423. 

The  equal  protection  of  the  laws  guaran- 
teed by  the  Constitution  includes  "the  equal 
right  to  resort  to  the  appropriate  courts  for 
redress." 

Missouri  v.  Lewis,  101  U.  S.  22,  sub  nom, 
Bounnan  v.  Lewis,  25  L.  ed.  989. 

The  "loss"  of  a  life  or  health  insurance 
company  is  nothing  but  a  debt,  and  its  fail- 
ure to  pay  the  same  is  merely  a  breach  of 
contract.  This  is  not  within  the  scope  of  the 
police  power  of  the  states  as  conmionly  un- 
derstood, or  a  proper  subject  for  classifica- 
tion. 

Gulf,  C.  d  S.  F.  R.  Co.  v.  Ellis,  165  U.  8. 
150,  41  L.  ed.  666,  17  Sup.  Ct.  Rep.  256; 
Atchison,  T.  d  S,  F.  R.  Co,  ▼.  Matthewe, 
174  U.  S.  96,  43  L.  ed.  909,  19  Sup.  Ct  Rep. 
600;  Williamson  v.  Liverpool,  L,  d  O.  /n«. 
Co.  105  Fed.  31. 

It  is  the  duty  of  every  person  to  pay  his 
rightful  debts ;  but  it  is  not  the  duty  of  any- 
one to  pay  an  unjust  claim  made  upon  him. 

Von  Ihering,  Struggle  for  Law. 

A  life  insurance  company  cannot,  even  by 
an  express  promise,  bind  itself  to  pay  a 
man's  personal  representatives  a  policy  ma- 
tured by  hid  deliberate  suicide. 

Ritier  v.  Mutual  L.  Ins.  Co.  169  U.  S.  139, 
42  L.  ed  693,  18  Sup.  Ct.  Rep.  300. 

Few  courts  would  tolerate  an  attempt  to 
make  a  policy  of  life  insurance  absolutely 
incontestable  from  its  date. 

Bunyon,  Life  Assurance,  116. 

A  statute  allowing  attorneys'  fees  to  plain- 
tiffs in  actions  to  recover  damages  for  in- 
juries to  stock  occurring  in  consequence  of 
the  failure  of  a  railway  company  to  fence 
its  track  as  required  by  law  is  unconstitu- 
tional. 

Paddock  v.  Missouri  P,  R,  Co,  155  Mo. 
524,  56  S.  W.  463. 
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IWtt.                                     Iowa  Lui  Insdbaitcc  Co.  t.  Lewis.  SU 

Statutes  Allowing  BttarnajB'   fees  to  the  Bubmit  to  arbitration  whatever  disputes  vaaj 

■ncMaaful  plaintiSs  in  suits  to  enforce  me-  grow  out  of  a  transa.ctioD. 

eliMUCs'  liens  «J%  lucoiutitutioaal.  Home  Ins.  Co,   r.  Mont,  20  Wall.  446,  22 

Ztacubon  v.  Jennings,  27  Colo.  187,  48  L.  L.  ed.  305 ;  Popt  Mfg.  Co.  v.  Oormillly,  144 

R.  A.  340,  flO  Pac.  354;  Randolph  t.  Build-  IT.   S.  224,  38  L.  ed.  414,  12  Bup.  Ct.  Rq). 

ert*  it  Paintert'  Supply  Co.  106  Ala.  BOl,  17  032;   Thompson  v.  Charnock,  S  T.  B.   139; 

Bo.  721.  ICotm  v.  Wtlltama,  97  Mass.  103;   Delawara 

A  statute  giTJng  to  eniplOTees  of  corpora-  d  B.  Canal  Co.  t.  Pennaylvania  Coal  Co.  50 

tions  lieBS  uid  attorneys'  fees  in  suit«  to  N.  Y.  260. 

enforoe  the  same  is  invalid.  The  right  to  damages  and  attorneys'  fees 

JoKnacM  v.  Qoodyear  Uin.  Co.  127  Cal.  4,  did  not  accrue  to  the  ptaintiff  without  pre- 

47  Ii.  B.  A.  338,  6S  Foe.  304.  vious  demard  for  payment,  notwithstanding 

A   statute  which  applies  to  all  Idnds  of  tlie  defendant's  denial  of  liability. 

Insurance  companies,  and  allows  the  penal-  Northwestern  Life  Aiaur.    Co.   v.    Slurdi- 

ties  onlr  in  case  of  their  vexatious  refusal  vant,  24  Tex.  Civ.  App.  331,  60  8.  W.  61. 

to  par,  nas  been  held  unconstitutional.  Mr.  Mlokael    J.    Colbert    argued    the 

WUliamson  v.  Liverpool,  L.  £  O.  Ina.  Co.  cause,  and,  with  Mcttra.  William  Cappt,  S. 

106  Fed,  31;  Thompson  v.  Traders'  Ins.  Co.  B.  Cantey,  and  Qcorge  E.  Hoinillon,  filed  a 

lea  Mo.  12,  ea  S.  W.  8S0.  hnef  fordefendantinerror: 

A  statute  declaring  that  if  any  insurance  A  denial  of  liability,  or  a  denial  of  the  ez- 

tompany  refuse  to  pay  a  loss  within  sixty  istence  of  a  conbrnct,   by  the  insurer,  is  a 

days  aiter  demand  it  shall  be  liable,  in  ad-  waiver  of  the  condition  requiring  proof  of 

dition  to  the  loss,  for  not  more  than  26  per  the  loss  or  death. 

eent  of  its  amount  and   all   reasonabie  at-  Knickerbocker  L.  Ina.  Co.  v.  Pendleton,  112 

toTDCTs'  fees,  provided  it  shall  be  made  to  U,  S.  006,  28  L.  «d.  SGO,  6  Sup.  Ct.  Bep.  314; 

«I^e«r  that  the  company's  refuital  of  pay-  May,  Ins.  H  4GB-473,  473A;   Hiagara  Ins. 

Bwnt  waa  made  in  bad   faith,   violates  Uie  Co.  v.  Lee,  73  Tex.  641,  11  S.  W.   1024;  4 

equal  protection  clause  of  the  14tb  Amend-  Joyix,  Ins,  {  3380. 

nent.  Where  the  contract  contains  no  stipulation 

Phenia  Ina.  Co.  t.  Hart,  112  Oa.  765,  38  for   forfeiture   upon   the   nonpayment  of   a 

8.  E.  67.  note  given  for  the  premium,  when  due,  puy- 

This   court  baa   not  hesitated,   whenever  ment  is  not  a  condition  precedent  to  the  va- 

tb*  facta  reauired  it,  to  step  ecross  the  patli  lidity  of  the  contract;  and  the  policy  eon- 

ol  state*  secKing  to  deprive  foreign  corpora-  tinues   in  force,   notwithstanding  such  non- 

tions  of  their  property  without  due  process  payment  at  maturity. 

cf  law,  or  of  their  right  to  remove  causes  to  Joyce.  Ins.  H  1211,  1212;  Franklin  L.  Ins. 

the  Federal  courts.  Co.  v.  Wallace,  93  Ind.  7;  McAllister  v.  A'eic 

Chicago,  M.  it  St.  P.  R.  Co.  v.  Minnesota,  England  Mat.  L.  Ins.  Co.  101  Slass.  558,  3 

134  U.  8.  418,  33  L.  ed.  970,  3  Inters.  Com.  Am,  Bep.  404;  Trade  Ine.  Co.  v.  lian-acUff, 

Itep.  209,   10  Sup.  Ct.   Rep.    482,    702;   St.  45  N.  J.  L.  643,  46  Am.  Bep.  792;  Michigan 

touts  <E  8.  F.  R.  Co.  T.  am,  156  U.  S.  040,  ^"'-  ^-  ^»»-  Oo.  v.  Boices,  42  Mich.   19,  51 

39  L.  ed.  607,  15  Sup.  Ct.  Bep.  484;  Bmuth  N.  W.  962;  Shaw  v.  Republic  L.  Ins.  Co.  69 

r,  imft,  160  U.  8.  406,  42  L.  ed,  810,  18  Sup.  N.  Y.  288;  May,  Ins.  »  345-345E. 

a  Rep.  41B;   ffome  Ine.  Co.  v.  Horse,  20  .The  defendant  did  not  evmco  any  inton- 

W»ll.  MS,  22  L.  ed.  365;  Barron  v.  Burturide,  ^"V;  ^i      ^7.*^^  J"   "^  *°T'^*^',.T"u?' 

m  U.  S.  186,  30  L.  ed.  016,  1  Inters.  Com.  '^  If.^^l  "fA^  '*'',  ^,'  "S        i      f^  !^" 

b™  oue   t  o.^.   ft   »»■,   Q11  right  it  should  have  declojed  such  in(«ntioii 

8^296.  7  Sup   Ct  Rep.  931  1^                        ^       ^  unequivocal  statement 

The  state  of  Texas  has  not  the  power  to  ^jj  action. 

fapcM  conditions   "rep'ignant  to   the   Con-  ^„,„„,  t.  ,„.  fjo.  y.  Frenoh.  30  Ohio  St 

lUtution  w  laws  of   the  United   States,  or  240  27  Am.  Bop.  443;  Thompton  v.  Snicker- 

inconsuteot  with  those  rules  of  public  law  Soetet-  L.  Ina.  Co.   104  U.  8.  253,  28  L.  ed. 

*hidi  secure  the  jurisdiction  and  authority  7(i6. 

tt   each    state   from    encroachment   by    all  The  necessity  of  a  formal  demand  is  oft<>n 

rthon,  or  that  principle  of  natural  justice  waived  or  obviated  by  the   contract  of  the 

which  forbids  condemnation  without  oppor-  other  party,  or  where  the  state  of  the  case 

tnnity  for  defense."  is  such  as  to  show  that  the  deniand  would 

Lafayette  Int.  Co.  v.  French,  18  How.  404,  liB.ve  been  entirely  unavailing. 

IS  L.  ed.  451;   Home  Im.  Co.  v.  Jforse,  20  Heard  v.  Lodge,  20  Pick.  53,  32  Am.  Dec. 

ffall.  445,  22  L.  ed.  385;  Barron  v.  Burnsidc  ">^i  i*<''»  ^-  Olover,  15  la.  Ann.  247;  La- 

121  U.  S.  186,  30  L.  ed.  916,  1  Inters.  Com.  ■''"''y  "-  «"pre-"e  Lodge  K.  of  H.  31  F«l. 

Sep.  206.  7  Sup.  Ct.  Bep.  931;  Blake  v.  Uc-  ^^~-  ^l"''"^'^  ^'e  '*«■'"'■.  80c.  v.  TF.nni.rj7, 

Clung,    172   U.   S.   239,  43   h.   ed.   432,    19  ^  ^-  '^-  *■  ^^^'  '*  ^-  ^-  ■*??■   '^^'  °8  Fed. 

Sup.  Ct,  Rep.  165;  Dajfton  Coal  &  I.  Co.  v.  ^*^- 

T^  T  ""■  ^-  '''  "  ''■  ^-  "'■  ""  ^"^-  -M-    J-«™    ««'=•—   delivered    the[344] 

80  important  is  the  Tight  of  access  to  the  ""',"'?"  wil^'b^T^crved    that    there    wa. 

eourts,  that  one  cannot  bind  himself  in  ad-  ^rhA,^  upon  the  back  of  the  receipt  given 

»wic«  by  an  agreement  not    to    resist   any  for   the   first  premium   tie   following:     "If 

inits  01  a  particular  kind    which    may    be  note  be  given  for  the  payment  of  the  pre- 

Hought  against  him,  or  by  an  agreement  to  mium  hereon,  or  any  part  thereof,  and  same 
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is  not  paid  at  maturity,  the  said  policy 
shall  cease  and  determine."  The  contention 
of  plaintiff  in  error  is  that  such  provision 
constituted  a  part  of  the  contract;  and, 
contending  also  that  the  note  was  not  paid, 
urges  that  the  policy  ceased  and  deter- 
mined. The  same  contention  was  made  in 
the  trial  court,  but  rejected.  The  court 
held  that  the  provision  on  the  back  of  the 
receipt  constituted  no  part  of  the  contract, 
and  instructed  the  jury,  against  the  objec- 
tion of  plaintiff  in  error,  "that  the  contract, 
by  its  own  explicit  terms,  is  wholly  in- 
cluded in  the  policy, — the  life  insurance 
proper,  and  in  the  application  for  such  life 
insurance  policy,  which,  by  the  terms  of  the 
policy,  is  made  a  part  of  the  contract.  This 
is  recited  to  be  the  case  in  the  face  of  the 
policy  and  on  the  back  of  the  receipt  itself. 
Under  the  provisions  and  stipulations  of 
these  two  instruments,  by  the  passing  of 
the  insurance  policy  to  the  deceased  and  the 
note,  of  the  deceased  and  his  promise  to  pay 
to  the  insurance  company,  the  minds  of  the 
insurance  company  and  the  deceased  met, 
upon  the  conditioiis  and  provisions  of  the 
note,  contract,  and  the  application  for  the 
insurance,  v:hich  made  a  part  of  the  con- 
tract. In  the  opinion  of  the  court  there 
was  no  meeting  of  the  minds,  or  agreement 
[345]6ch(:een  the  parties  as  to  the  ^provision 
upon  the  hack  of  the  receipt.  [The  italics 
are  ours.]  Such  provision  is  nowhere  noted 
in  the  face  of  the  contract  of  insurance;  it 
is  nowhere  noted  in  the  application  for  the 
insurance,  and  the  only  place  it  is  found 
is  upon  the  back  of  the  receipt,  no  refer- 
ence being  made  to  any  such  provision  else- 
where. liiVen  if  the  provision  were  consid- 
ered a  part  of  the  contract  entered  into  be- 
tween tne  parties,  yet  it  is  such  a  provision 
that,  if  taken  advantage  of,  would  require 
afTirmative  action  on  the  part  of  the  com- 
pany; that  is  to  say,  when  the  note  was  not 
paid  at  maturity  the  company  should  have 
within  a  reasonable  time  thereafter  notified 
the  in<;nred  that  in  view  of  the  fact  that 
his  note  given  in  part  payment  of  the  pre- 
mium upon  the  policy  had  not  been  paid, 
the  policy,  which  was  issued  in  considera- 
tion of  such  note,  ceased  and  determined. 
There  is  no  evidence  that  any  such  action 
was  taken  on  the  part  of  the  insurance 
company." 

The  court  also  instructed  the  jury  "that 
it  was  the  duty  of  the  company  to  notify 
Uie  insured  of  the  nonpayment  of  the  note, 
and  that  the  policy,  because  of  such  non- 
payment, had  ceased  and  determined,  and 
that  t)ie  company  would  no  longer  be  liable 
thereunder.'' 

These  instructions,  expressing  the  concep- 
tion of  the  law,  and  the  rights  of  the  par- 
ties entertained  by  the  court,  and  the  court 
also  repfaiding  the  conduct  of  the  company 
as  waiving  proofs  of  death,  naturally  in- 
structed the  jury  that  it  was  its  "duty  to 
return  a  verdict  for  the  plaintiff  for  the 
face  of  the  policy,"  with  interest  and  pen- 
alty, and  attorneys'  fees,  as  prescribed  by 
the  Texas  statute.  "This,  therefore."  said 
the  court,  "leaves  to  tlie  jury  but  one  qucs- 
^ojj  to  determine,  the  fixing  of  reasonable 


attorneys'  fees  for  the  prosecution  of  this 
suit." 

Were  the  instructions  correct  T  And 
first,  as  to  what  papers  constituted  the 
contract. 

The  delivery  of  a  policy  of  insurance  and 
the  payment  of  the  premium  are  reciprocal 
or  concurrent  considerations.  Necessarily, 
therefore,  the  payment  of  the  premium  can 
be  exacted  simultaneously  with  the  delivery 
of  the  policy.  Of  course,  such  payment 
can  be  waived  and  a  note — the  credit  of  the 
assured  —  accepted,  either  absolutely  or 
upon  conditions.  *And  we  do  not  see  how  it[346] 
can  make  any  difference  where  the  condi- 
tions are  expressed, — whether  in  the  policy, 
in  the  note,  or  in  the  receipt  given  for  the 
premium,  or  whether  on  the  face  of  the  lat- 
ter or  on  its  back.  The  agreements  of  par- 
ties may  be  expressed  in  many  papers,  and 
if  the  connection  of  the  papers  is  not  appar- 
ent it  may  be  shown  by  parol.  The  pres- 
ent case  does  not  even  need  the  aid  of  that 
rule.  The  receipt  expressed  the  conditions 
upon  which  the  note  was  received, — unmis- 
takably expressed  them.  The  receipt  of 
the  premium  was  expressed  to  be  "subject 
to  the  terms  of  the  contract  and  the  condi- 
tions on  the  back"  of  the  receipt.  And  the 
assured  was  directed  to  read  the  notice  upon 
the  back  of  the  receipt.  The  notice  was  as 
follows:  "If  note  be  given  for  the  pay- 
ment of  the  premium  hereon  or  any  part 
thereof,  and  same  is  not  paid  at  maturity, 
the  said  policy  shall  cease  and  deteimine." 

It  is  not  contended  that  it  was  not  com- 
petent for  the  company  to  make  the  condi- 
tion. It  is  asserted  that  it  did  not  become 
a  part  of  the  contract  upon  which  the  minds 
of  the  parties  met, — that  the  minds  of  the 
parties  only  met  upon  the  application,  the 
policy,  and  the  note.  We  cannot  assent  to 
this  view.  The  payment  of  the  premium 
was  a  very  essential  thing,  and  the  manner 
of  its  payment,  whether  in  cash  or  by  note, 
and  provision  for  the  payment  of  the  note 
and  the  effect  of  its  nonpayment,  were  also 
essential  things,  and  necessarily  must  have 
been  of  mutual  concern  to  the  parties  and 
upon  which  their  minds  must  be  considered 
as  having  met.  To  hold  otherwise  would 
be  to  hold  that  the  pafties  were  indifferent 
to  that  which  materially  concerned  Uiem. 
It  was  certainly  of  concern  to  the  assured 
to  know  whether  he  would  be  indebted  upon 
an  overdue  note,  or  whether  his  insurance 
had  lapsed. 

All  of  the  papers,  therefore,  embodied 
the  agreement  of  the  parties.  In  Knicker- 
bocker L.  Ins.  Go.  v.  Norton,  96  U.  S.  234, 
24  L.  ed.  689,  the  agreement  was  considered 
as  "embodied  in  the  policy  and  the  indorse- 
ments thereon,  as  well  as  in  the  notes  and 
the  receipt  given  therefor."  (p.  240,  L.  ed. 
p.  691.) 

2.  But  determining  that  the  minds  of 
the  parties  met  upon  the  receipt  does  not 
solve  the  main  question  in  the  case.  The 
receipt  provides  that,  if  the  note,  or  any 
part  of  it,  be  not  paid  *at.  maturity,  the[34lT] 
|K)li('y  shall  "cease  and  determine."  What 
does  this  mean?  That  the  policy  shall 
cease  and  determine  at  the  occurrence  of 
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Htnritf,  or  at  tha  option  and  upon  aom 
■Bimative  action  of  tbe  companyl  Hi 
htta  ii  Ui«  contention  of  the  defendant  ii 
CRor,  and,  bh  we  have  leen,  the  ruiing  o 
tte trill  court;  the  former  ii  the  contentioi 
<t  the  plaintiff  In  error.  Upon  the  iaaa 
ttn*  made,  the  eaaet  are  not  harmonlolH 
ne  decialooa  of  this  court,  howaver,  rap 
pott  the  contention  of  plaintiff  in  error. 

b  Kev  Tork  L.  Int.  Co.  t.  Statkam,  BJ 
U.  &  24,  23  L.  ed.  T8B.  Mr.  Justice  Brad 

a,  delivering  the  opinion  of  the  court 
i:  "Promptneaa  of  payment  is  eaientia 
ta  the  buaineaa  of  life  Inaurance.  .  . 
DlUiiqiiencT  cannot  be  tolerated  nor  ra 
demM,  except  at  the  option  of  the  com 
paj.  ,  ,  .  Time  is  material  and  of  thi 
mm.tt  of  tiie  contract.  Nonpayment  at 
b  iaj  involves  absolute  forfeiture,  if  anel 
b«  tbe  terms  of  the  contract  .  . 
Courts  mnnot,  with  safetj,  varr  the  stipu 
lition  of  the  parties  by  introducing  equi 
tin  for  the  relief  of  the  insured  againsi 
tUr  own  negligence."  The  Interrentioi 
lA  war  \TBS  held  not  to  avoid  a  forfeiture. 

This  case  was  quoted,  and  its  doctrine 
uoounced  ai;ain,  in  Klein  t.  iVeto  York  L. 
1*1.  Co.  lU  U.  8.  88,  26  L.  ed.  602 ;  and 
>|iln  in  Thompson  v.  Kniekerhocknr  L. 
in  Co.  104  U.  S.  262,  26  L.  ed.  785. 

In  KUin  v.  New  York  L.  Int.  Co.  it  waa 
Nld:  "If  the  assured  can  neglect  payment 
It  tutLturity,  and  yet  suffer  no  loss  or  for- 
Uture,  prumiuniB  will  not  be  punctually 
fail  ne  companies  must  have  some  elG- 
deit  means  of  enforcing  punctuality. 
Hum,  their   contracts  usually   provide   for 


,-,_.(...     r_j —     the     pr 

net  are  not  allowed  to  enforce  this  for- 
feiture, they  are  deprived  of  the  means 
which  thev  have  reserved  t^  their  contract 
of  rampclMiig  the  parties  insured  to  meet 
thtir  engagements.  The  provision,  there- 
Ion,  (or  the  release  of  the  company  from 
liibility  on  a  failure  of  the  insured  to  pay 
tbt  premiums  when  due  ia  of  the  very  cb' 
■eim  Hnd  substance  of  the  contract  of  lite 
iwirance.  To  hold  the  company  to  ita 
jrowiie  to  pay  the  insurance,  notwith- 
itsMting  the  default  of  the  assured  in  mak- 
IWjilf  punctual  paj-ment  of  *the  premiums,  is 
to  dMtrof  the  very  substance  of  the  con- 
Irart." 

A  forfeiture,  of  course,  may  be  waived, 
lor  the  obvioua  reason  expressed  in  Kniek- 
n*ofter  L.  Ins.  Co.  v.  Norton,  96  U,  S.  238, 


U>  own  favorj"  and  sn  a^ent  can  be  given 
racli  power,  and  whether  it  has  been  given 
or  not   may  be  proved  by  parol. 

The  latter  case  is  en  importsnt  one.  The 
policy  provided  that,  not  only  a  failure  to 
pt;  sny  premium,  but  "the  failure  to  pay 
•t  maturity  sny  note,  obligation,  or  indeht- 
tdneu  (other  than  the  annual  credit  or 
lean)  for  premium  or  interest  due  under 
Mid  policy  or  contract,  shall  then  and 
ttrreafter  cause  said  policy  to  be  void 
■ftbout  notice  to  any  party  or  partiea  in- 
terested therein." 

The  court  not  only  aswrted  tlw  doctrine 
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of  strict  pDnctnallty  of  payment  ad  diem, 
but  applinl  tha  rule  to  a  note  tor  part  pay- 
Expressing  ita  view  of  foifeltuna,  tha 
court  said:  '^orfeituraa  are  not  favored 
in  the  law.  They  are  often  the  means 
of  great  oppresaion  and  injnatice.  And 
where  adequate  compensation  can  b«  made, 
tha  law  in  many  caaea,  and  equi^  in 
all  cases,  discharges  the  forfeiture  upon 
such  compensation  being  made.  It  is  true, 
we  held  in  Blatham't  Oaee,  B3  U.  8.  24,  23 
L.   ed.   7S9,  that  in  life  inaurance  time  of 

Kyment  Is  material,  and  cannot  be  ax- 
)ded  by  the  courts  agalnat  the  aaaent  <rf 
the  company.  But  where  such  aasent  la 
given  the  courts  should  be  liberal  in  con- 
struing the  transaction  in  favor  of  avoid- 
ing a  forfeiture." 

We  shall  presently  consider  how  far  thee* 
prlnciplea  apply  to  a  claim  of  waiver  of 
forfdture  In  the  case  at  bar.  Our  present 
inquiry  is,  when  and  how  does  forfeiture  oc- 
cur, and  it  aeenu  an  obvious  conclusion 
front  the  cited  esses  that  forfdtnre  occurs 
upon  nonpayment  of  tbe  premium  ad  diem. 
But  against  the  conclusion,  Ifuttial  L.  Ins. 
Oo.  T.  French,  30  Ohio  St.  240,  27  Am.  Rep. 
143,  and  its  approval  by  tbis  court  in 
rliompeon  v.  Entekerboekvr  L.  Int.  Oo.,  are 
;dted. 

ft  was  contended  in  the  latter  case  that 
the  mere  taking  of  notes  in  payment  of  tha 
iremlum  was,  in  itself,  a  waiver  of  the  con- 
litionat  forfeiture,  and  Ifufual  L.  Ins.  Oo. 
T.  French,  30  Ohio  8t.  240,  27  Am.  Ben.  443, 
was  cited  to  support  the  contention.  Tn  the 
intention  *and  cits.tion  it  was  replied:  [S4S] 
'But  in  that  case  no  provision  was  m^dc  in 
Jie  policy  for  a  forfeiture  in  ease  of  the 
lonpuyment  of  a  note  given  for  the  premi- 
im,  and  an  unconditional  receipt  for  the 
tremium  had  been  given  when  thii  note  was 
jiken :  and  this  fact  was  epecially  adverted 
o  b^  the  court.  We  think  that  the  deci- 
ion  in  that  case  was  entirely  correct.  But 
n  this  case  the  policy  does  contain  an  ex- 
iresH  condition  to  be  void  if  any  note  given 
n  payment  of  premium  should  not  be  paid 
it  maturity.  We  are  of  opinion,  therefore, 
hot  whilst  the  primary  condition  of  for- 
eiture  for  nonpayment  of  the  annual  pre- 
nium  was  waived  by  the  acceptance  of  tha 
lotes,  yet,  that  the  secondary  condition 
hereupon  came  into  operation,  by  which 
he  policy  was  to  be  void  il  the  notes  were 
lot  paid  at  maturity." 

A  review  of  ilvtval  L.  In*.  Co.  v.  Prenoh 
B  demanded.  Was  the  reasoning  in  that 
ase  approved,  or  only  its  concliisionT  liia 
tolicv  passed  upon  contained  a  provision  for 
orfciture  if  the  premium  should  not  be 
laid,  but  no  provision  for  forfeiture  if  pre- 
Ilium  notes  should  not  be  paid.  The  re- 
eipt  which  had  been  given  weui  absolute, 
"he  provision  for  forfeiture  was  contained 
n  the  note.  The  case  was  somewhat  com- 
ilicatcd  by  questions  of  fact  regarding  the 
louer  of  the  company's  a^nt  to  accept  the 
otes  or  to  grant  extensions  of  time,  but 
hnt  the  power  existed  was  accepted  as  con* 
hided  by  the  verdict.  The  insurance  com- 
pany, nevertheleu,  asMrted  aa  a  cooclusion 
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from  the  nonpayment  of  the  note  that  the 
policy  had  been  forfeited.  To  this  the  court 
(supreme  court  of  Ohio)    replied: 

''In  mo6t  of  the  cases  which  have  been 
cited  in  ar^raent  the  policy  contained  a 
clause  that  it  should  be  void  upon  nonpay- 
ment of  the  premium,  or  any  note  given  for 
such  premium.  This  policy,  however,  con- 
tains no  clause  of  avoidance  for  the  nonpay- 
ment of  notes  given  for  premium. 

"It  is  not  insisted  that  the  nonpayment 
of  the  check  alone  forfeited  the  policy,  but 
it  is  claimed  that  failure  to  pay  the  note 
does  work  out  this  result.  It  will  be  seen 
that  the  note  stipulates  in  terms  that  if  it 
is  'not  paid  at  maturity  said  policy  is  to  be 
null  and  void.' 

'' It  cannot  be  successfully  maintained  that 
[350]  this  clause  makes  •the  policy  absolutely  void 
upon  nonpayment  of  the  note.  Under  the 
authorities  such  a  clause^  being  introduced 
for  the  benefit  of  the  insurance  company, 
means  that  the  policy  shall  be  void  if  the 
company  insist  upon  it;  but  it  is  their  op- 
tion to  say  whether  this  result  shall  follow 
or  not." 

And  further — 

"We,  therefore,  cannot  consider  payment 
of  this  note  as  absolutely  necessary  before 
the  renewal  attached.  It  may  not,  perhaps, 
be  necessary  to  hold,  as  did  the  court  be- 
low, that  demand  of  payment  the  day  the 
note  was  due  was  necessary  to  work  a  for- 
feiture, but  certainly  something  must  be  done 
between  the  date  the  note  was  due  and  the 
end  of  the  year,  to  establish  and  proclaim 
the  forfeiture,  or  it  must  be  held  to  be 
waived." 

To  sustain  the  conclusion  the  following 
Illinois  cases  were  cited:  77  111.  384;  37 
111.  .354,  87  Am.  Dec.  251;  49  111.  180.  The 
court  also  cited  Joliffe  v.  Madison  Mut.  Ins. 
Co.  39  Wis.  119,  20  Am.  Rep.  35,  and  quoted 
the  following  principle:  "Forfeitures  are 
not  favored  in  the  law,  and  will  not  be  sus- 
tained upon  mere  inferences.  Where,  upon 
breach  by  one  party  of  a  condition  or  stipu- 
lation in  a  contract,  the  other  party  thereto 
has  the  option  to  declare  the  contract  for- 
feited, and  thus  relieve  himself  from  liabil- 
ity upon  it,  and  seeks  to  exercise  such  op- 
tion, he  must  do  so  unconditionally,  and  in 
plain,  positive,  and  unmistakable  terms." 
And  the  court  finally  concludes  that,  "in 
the  case  at  bar,  the  company  should  not 
have  retained  the  check  and  note  and  re- 
mained silent,  as  they  did.  Yet  it  appears 
that  on  July  6,  1868,  when  Simpson  refused 
the  premium  for  that  year,  French  offered 
fjo  give  up  his  policy  if  the  company  would 
return  his  check  and  note.  This  was  re- 
fused." 

What,  then,  did  this  court  mean  by  pro- 
nouncing the  decision  in  Mutual  L.  Ins,  Co, 
V.  French  as  "entirely  correct  f"  Were  the 
various  principles  the  law  expressed  in  that 
case  approved,  or  only  the  conclusion  of  the 
court  from  the  facts?  Did  this  court  in- 
tend to  approve  the  proposition  that  to 
cause  a  forfeiture  some  affirmative  action 
[351]wajB  necessary  by  the  company, — ^a  ♦declara- 
tion to  that  effect  and  the  surrender  of  the 
premium  notes  t    To  hold  the  latter  would 


be  to  hold  that  this  court  intended  to  re- 
verse a  number  of  decisions  made  upon 
careful  consideration.  Indeed,  it  would  be 
contrary  to  the  reasoning  in  the  very  opin- 
ion in  which  the  French  Case  is  approved. 
A  replication  was  set  up  alleging  a  usage  of 
the  insurance  company  to  give  notice  to  the 
assured  of  the  date  of  payment,  and,  an- 
swering it,  this  court  said:  "This  is  no  ex- 
cuse for  nonpayment.  The  assured  knew, 
or  was  bound  to  know,  when  his  premiums 
became  due.  .  .  .  The  reason  why  the 
insurance  company  gives  notice  to  its  mem- 
bers of  the  time  of  payment  of  premiums  is 
to  aid  their  memory  and  to  stimulate  them 
to  prompt  payment.  The  company  is  under 
no  obligation  to  give  such  notice,  and  as- 
sumes no  responsibility  by  giving  it.  The 
duty  of  the  assured  to  pay  at  the  day  is  the 
same,  whetlier  notice  be  given  or  not." 

And  again,  as  to  the  usage  of  the  com- 
pany not  to  demand  punctual  payment  at 
the  day,  or  to  ^ive  thirty  days  of  grace,  it 
was  said:  "This  was  a  mere  matter  of  vol- 
untary indulgence  on  the  part  of  the  com- 
pany, or,  as  the  plaintiff  herself  calls  it, 
an  act  of  'leniency.* " 

In  our  other  decisions,  which  we  have 
cited,  it  was  held  that  time  is  the  essence 
of  the  contract,  and  nonpayment  at  the  day 
involves  absolute  forfeiture.  In  none  of 
the  cases  was  there  any  affirmative  action 
by  the  company.  Forfeiture  occurred  from 
nonpayment  of  the  premium.  The  same 
principle  was  announced  and  illustrated  in 
Knickerbocker  L.  Ins.  Co.  v.  Pendleton,  112 
U.  S.  696,  28  L.  ed.  866,  5  Sup.  Ct.  Rep. 
314.  In  that  case  a  foreign  bill  of  exchange 
was  accepted  in  payment  of  the  premium, 
but  upon  presentation  to  the  drawee  was 
not  accepted.  There  was  some  controveray 
as  to  whether  it  was  presented  for  payment. 
The  trial  court  (circuit  court  of  the  United 
States)  held  (7  Fed.  169),  and  instructed 
the  jury,  that  the  ti'ue  measure  of  the  duty 
of  the  company  was  to  be  found  in  the  rules 
of  law  governing  the  holder  of  commercial 
paper;  that  by  taking  the  draft  the  com- 
pany assumed  all  of  the  duties  of  the  holder 
of  such  paper,  and  that  it  was,  therefore, 
the  duty  of  the  company  to  have  had  the 
draft  protested  and  to  have  given  notice  of 
nonacceptance  *as  a  condition  of  forfeiture.  [8891 
This  court  disagreed  with  the  circuit  court, 
and  held  that  protest  and  notice  were  not 
necessary.  In  other  words,  held,  not  the 
law  of  commercial  paper,  but  the  contract 
of  the  parties,  determined  the  conditions  of 
forfeiture,  and  that  the  contract  of  the  par- 
ties was  expressed  in  the  draft  to  be  that 
the  policy  should  become  void  if  the  draft 
was  not  paid  at  maturity.  "We  think  it 
clear,"  was  said: 

"Therefore,  that,  notwithstanding  the  re- 
newal receipt,  the  condition  expressed  in  the 
draft  was  binding  on  the  insured.  Aa .  we 
have  shown,  that  condition  was  that  the 
policy  should  become  void  if  the  draft  was 
not  paid  at  maturity.  The  draft,  being 
without  grace,  matured  on  the  14th  of  Octo- 
ber, 1871.  If  not  paid  on  that  day  the  pol- 
icy was  forfeited,  unless  it  was  the  usage  of 
the  New  Orleans  banks  to  grant  days  of 
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grace  even  when  they  were  waived,  of  which 
there  waa  aome  evidence  on  the  trial.  In 
luch  case  the  forfeiture  would  take  place, 
if  the  draft  were  not  paid  on  the  17th  of 
October.  Of  course,  it  must  he  presented 
for  payment  on  the  one  day  or  the  other, — 
for  the  drawees  could  not  pay  it  unless  it 
was  presented,  for  they  would  not  know 
where  to  find  it.  But,  supposing  it  to  have 
been  presented  for  payment,  and  payment 
refusMl  by  the  drawees,  then  the  condition 
of  forfeiture  was  complete.  Protest  and 
notice  of  nonpayment  might  be  further  nec- 
osary  to  hold  the  drawer,  if  the  insurance 
eompany  desired  to  hold  him ;  but  they  were 
not  necessary  to  the  forfeiture.  That  oc- 
curred when  nonpayment  at  maturity  or 
Sresentation  occurred.  The  drawer,  Pen- 
leton,  who  took  entire  charge  of  the  policy 
for  his  children,  put  its  existence  on  the 
condition  of  payment  of  the  draft  at  ma- 
tarity;  and  it  was  his  business,  as  agent  or 
roardian  of  his  children,  to  see  that  the 
draft  was  thus  paid;  that  the  requisite 
fonds  were  in  the  hands  of  the  drawees,  or 
that  they  would  pay  it  whether  in  funds  or 
not  Such,  we  thii&,  was  the  clear  purport 
of  the  condition,  and  as  the  court  below 
took  a  different  view,  holding  that  the  in- 
tsrance  company  waa  bound,  not  only  to 
present  the  draft  for  payment,  but  to  have 
it  protested  for  nonpayment,  before  a  for- 
fdtare  would  ensue,  the  judgment  must  be 
reversed." 
[353]  •See  also  same  cajse,  115  U.  S.  339,  29  L. 
ed.  432,  6  Sup.  Ct  Rep.  74. 

It  has  been  held  in  cases  in  the  state 
eonrts,  as  in  Mutual  L.  Ins.  Co.  v.  French, 
that  no  forfeiture  is  incurred  until  notice 
\j  the  company  has  been  eiven  that  it  is 
claimed.  And  other  cases  nold  that  when 
the  condition  of  forfeiture  is  in  the  note 
onl^,  the  mere  fact  of  nonpatent  at  ma- 
tonty  does  not  of  itself  avoid  the  policy. 
A  revienr  of  the  cases  we  do  not  consider 
neeessary.  We  prefer  to  follow  our  own  de- 
cisions. 

Some  of  those  decisions  hold,  however,  as 
«t  have  seen,  that  a  waiver  of  forfeiture 
may  be  inferred  from  the  conduct  of  the 
eompany,  and  that  ''courts  seize  hold  of  any 
eireumstances  that  indicate  an  election  or 
intent  to  waive  a  forfeiture."  96  U.  S.  244, 
24  L  ed.  692. 

We  do  not  think  such  circumstances  exist 
in  this  case.  Of  course,  such  circumstances 
nust  have  come  from  tho  company,  or  from 
its  agent  acting  within  his  authority.  In 
the  case  at  bar  we  need  only  look  at  that 
which  took  place  after  the  note  was  given. 
What  preceded  that,  including  the  arrange- 
ment between  Stam,  the  agent  of  plaintiff 
in  error,  and  the  assured,  for  the  employ- 
ment of  the  latter  by  the  former,  must  be 
ttnsidered  aa  having  been  approved  by  the 
eompany.  Its  righU  and  the  rights  of  the 
aanued  depend,  therefore,  upon  what  it  did 
hi  regard  to  the  note  before  or  after  it  be- 
eame  due,  or  what  Stam  did  within  his  au- 
thority. The  company  did  nothing  but 
iend  the  note  to  Starn  for  collection,  and 
Stam  deposited  it  for  collection  with  the 
Vinnera'  4  Mechanics'  National  Bank  of 
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Fort  Worth,  Texas,  on  August  24,  1898, — 
a  month  before  it  waa  due.  The  assured 
did  nothing;  made  no  movement,  as  far  as 
the  record  shows,  for  its  payment.  In  other 
words,  the  day  of  maturity  came  and  went, 
and  the  note  was  not  paid,  and  the  condition 
upon  which  the  policy  should  ''cease  and  de- 
termine" occurred,  unless  Starn's  authority 
lasted  and  could  be  exercised  after  the  note 
became  due.  He  received  the  note  back 
from  the  bank  on  the  25th  of  September, 
and  on  the  29th  of  September  he  called  at 
the  residence  of  the  assured, — the  latter  then 
being  confined  to  his  bed  with  typhoid  fever 
(of  which  he  died  October  7).  The  evi- 
dence of  what  transpired  there  was  oonflict- 
ing,  but  the  record  admits  would  have  sup- 
ported a  verdict;  *''that  Starn  stated  that[354] 
he  had  called  for  the  purpose  of  collecting 
the  note;  that  the  plaintiff  promised  that 
it  should  be  fixed  at  once,  and  that  Starn 
stated  that  it  could  be  paid  at  any  time  be- 
fore the  date  on  which  he  was  required  to 
make  his  monthly  report,  to  wit:  October 
Ist  following."  And  it  must  also  be  ac- 
cepted as  true  that  Starn  told  Dr.  Green 
that  he  (Starn)  had  called  at  Lewis's  house 
to  collect  the  note,  and  that  the  doctor  noti- 
fied Starn  that  Reeves,  the  druggist,  would 
pay  ity  and  the  latter,  on  September  30,  in 
the  presence  of  Dr.  Qreen,  tendered  the 
amount  of  the  note  to  Starn,  who  refused  it. 

On  the  29th  of  September,  as  set  out  in 
the  statement  of  facts,  Stam  telegraphed  to 
the  company  that  Lewis  offered  to  pay  the 
premium,  and  asked  if  he  should  receive  it. 
On  the  30th  the  company  replied  in  the  neg- 
ative, and  on  the  same  day  wrote  to  Starn. 
Were  Starn's  acts  authorized?  They  can 
only  be  so  held  as  an  inference  from  the  au- 
thority given  him  to  collect  the  note.  In 
other  words,  that  the  authority  to  collect 
the  note  conferred  authority  to  extend  the 
time  of  payment  and  to  waive  the  forfeit- 
ure which  had  occurred  by  nonpayment.  It 
would  be  difficult  to  so  hold  even  if  his  con- 
tract with  the  company  did  not  forbid  the 
exercise  of  such  power  and  the  provisions 
of  the  policy  preclude  it.  The  policy  pro- 
vides as  follows:  "All  agreements  made  by 
this  company  are  signed  by  the  president 
or  secretary.  This  power  will  not  be  dele- 
gated. No  other  person  can  alter  or  waive 
any  of  the  conditions  of  this  policy,  or  issue 
permits  of  any  kind,  or  make  an  agreement 
binding  upon  said  company." 

And  the  contract  constituting  Starn  the 
company's  agent  contains  the  following: 
"The  party  of  the  second  part  agrees  to  sub- 
mit to  and  abide  by  all  rules  and  regula- 
tions of  said  company.  .  .  .  Agents  are 
not  authorized  to  collect  any  renewal 
premium  after  the  day  on  which  the*  same 
becomes  due,  except  in  accordance  with  spe- 
cial instructions  from  the  company  in  each 
individual  case." 

There  is  no  evidence  of  any  course  of  deal- 
ing of  the  company  or  of  Starn  which  en- 
largetl  or  modified  these  instructions,  or 
which  induced  and  excused  the  default  of 
the  assured. 

3.  The  circuit  court  instructed  the  jury 
substantially  that  *the  plaintiff  in  error  was [3551 
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estopped  from  lettiiig  up  the  proTiiion  <rf 
the  policy  requiring  proofs  of  death.  The 
inBtruction  is  assiffncMl  as  error.  We  con- 
cur with  the  circuit  court.  The  conduct  of 
the  company  was  tantamount  to  a  waiver. 
Knickerbocker  L,  Ina,  Co,  ▼.  Pendleion,  112 
U.  8.  696,  28  L.  ed.  866,  6  Sup.  Ct  Rep. 
314. 

4.  Notwithstanding  our  decision  in  FideU 
Up  Mui.  L.  Amo.  ▼.  Mettler,  186  U.  8.  308, 
46  L.  ed.  922,  22  Sup.  Ct  Rep.  662,  the 
plaintiff  in  error  urges  the  unconstitution- 
ality of  the  Texas  statute,  authorizing  the 
recovery  of  dama^res  and  attorneys'  fees  for 
failure  by  life  and  health  insurance  compa- 
nies to  pay  losses.  We  are,  however,  en- 
tirely satisfied  with  the  case  and  its  reason- 
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It  is  insisted,  however,  that  to  justify  Ji 
recovery  of  the  statutory  damages  demand 
of  payment  of  the  policy  before  suit  was 
necessaxy,  notwithstandinff  the  denial  of  lia- 
bility by  the  companv.  The  contention  is 
sustained  by  the  decision  of  the  court  of 
civil  appeals  of  Texas  in  the  case  of.  the 
Northicestern  JAfe  Aaeur.  Co,  ▼.  Sturdivani, 
24  Tex.  Civ.  App.  331,  69  S.  W.  61.  That 
case  also  decided  "that  the  suit  itself  would 
not  be  such  demand  as  the  statute  intend- 
ed." It  was  held,  however,  that  demand 
could  be  made  after  suit  and  set  up  by  **an 
amended  petition  as  an  original  suit."  The 
supreme  court  of  Texas  refused  a  writ  of 
error  to  review  the  case.  94  Tex.  706.  We 
may  therefore  adopt  its  construction  of  the 
state  statute.  It  can  be  easily  conformed  to 
by  defendant  in  error  if  a  new  trial  of  the 
case  at  bar  be  prosecuted. 

On  account  of  the  errors  indicated,  the 
judgment  of  the  Circuit  Court  is  reversed, 
and  the  cause  remanded,  with  directions  to 
award  a  new  trial. 


[866]       •WHITNEY  LAYTON,  Plff.  in  Brr^ 

V. 

6TAT£  OF  MISSOURI. 

(See  8.  C.  Reporter's  ed.  866-861.) 

Error  to  state  court — Federal  question. 

1.  An  objection  raised  In  the  state  court,  that 
a  state  statute  Is  unconstitutional  and  void, 
relates  only  to  the  power  of  the  state  legis- 
lature under  the  state  Constitution,  and 
raises  no  Federal  question  which  will  give 
the  Supreme  Court  of  the  United  States 
Jurisdiction  to  review  a  Judgment  of  the 
state  court  sustaining  the  validity  of  the 
statVite. 

S.  A  Judgment  of  a  state  court  upholding  a 
state  statute  which  Is  claimed  to  violate  the 
Federal  Coastltutlon  Is  not  reviewable  In  the 
Supreme  Court  of  the  United  States,  where 
the  state  court  declined  to  pass  on  the  Fed- 

NoTi. — On  writ$  of  etror  from  United  States 
Supreme  Court  to  atate  court§ — see  notes  to 
Hamblln  v.  Western  Land  Co.  87  L.  ed.  U.  S. 
267 ;  Klpley  v.  Illinois  ew  rel.  Akin,  42  L.  ed. 
U.  8.  998;  and  Re  Buchanan,  89  L.  ed.  U.  S. 
384. 
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eral  question  because  It  was  not  raised  la 
the  trial  court  as  required  by  the  state  pia^ 
Uce. 

[Ka  69.] 

Submitted  November  6,  1902.    Decided  D^ 
eember  22,  1902. 

IS  ERROR  to  the  Supreme  Court  of  thm 
State  of  Missouri  to  review  a  judgment 
of  Division  No.  2  of  that  court  which  af- 
firmed a  conviction  in  the  St.  Louis  Court 
of  Criminal  Correction  of  a  violation  of  a 
statute  to  prevent  the  use  ol  unhealthy 
chemicals  in  articles  to  be  used  in  the  prej^ 
aration  of  food.    Dismissed. 

See  same  case  below»  160  Ma  474,  61  GL 
W.  171. 

Statement  by  Mr.  Chief  Justice  Fnllavt 

Liayton  was  prosecuted  in  the  St.  Louis 
oourt  of  criminal  correction,  on  informi^ 
tion,  for  violation  of  an  act  of  the  general 
assembly  of  the  state  of  Missouri,  entitled 
"An  Act  to  Prevent  the  Use  of  Unhealthy 
Chemicals  or  Substances  in  the  Preparatkm 
or  Manufacture  of  Any  Article  Useii,  or  to 
be  Used,  in  the  Preparation  of  Food,"  ap- 
proved May  11,  1899,  and  reading  as  fol- 
lows : 

"Sec  1.  That  it  shall  be  unlawful  for  any 
person  or  corporation  doing  business  in 
this  state  to  manufacture,  sell,  or  offer  to 
sell  any  article,  compound,  or  preparation^ 
for  the  purpose  of  being  used,  or  which  ia 
intended  to  be  used,  in  the  preparation  *of  [867 
food,  in  which  article,  compound,  or  prepa- 
ration there  is  any  arsenic,  calomel,  bis- 
muth, ammonia,  or  alum. 

"Sec.  2.  Any  person  or  corporation  vio- 
lating the  provisions  of  this  act  shall  be 
deemed  guilty  of  a  misdemeanor,  and  shall, 
upon  conviction,  be  fined  not  less  than  $100, 
which  shall  be  paid  into  and  become  a  part 
of  the  road  fund  of  the  county  in  which 
such  fine  is  collected."  Mo.  Laws  1899,  p. 
170. 

The  information  charged  that  the  defend- 
ant, in  the  city  of  St.  I^uis,  then  and  them 
doing  business  in  the  state  of  Missouri,  un- 
lawfully manufactured,  sold,  and  offered 
for  sale  a  oeitain  compound  and  preparar 
tion  for  the  purpose  of  its  being  used,  and 
with  intent  that  it  should  be  used,  in  the 
preparation  of  food,  and  that  said  com- 
pound and  preparation  so  manufactarad 
and  sold  contained  alum. 

Defendant  pleaded  not  guilty,  and,  a  iury 
being  waived,  the  cause  was  submittea  to 
the  oourt  for  trial. 

The  compound  and  preparation  consisted 
of  two  dozen  one-pound  cans  of  baking 
powder,  and  the  facts  as  charged  in  the  in- 
jformation  were  admitted;  but  delendaat 
contended  that  he  should  not  be  convicted, 
because  the  statute  was  unconstitutional; 
and  he  offered  voluminous  evidence  **«»*^*ng 
to  show  the  details  of  the  manufacture  €l 
baking  powders  of  various  kinds,  aai 
among  them  bakinff  powders  containing 
alum,  as  well  as  the  nistoiy  of  the  busiiMM 
of  the  manufacturing,  aeUing,  and  uaing 
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alum  baking  powders,  whii;h  tended  to  ea- 
tablish  that  that  business  was,  and  had 
been  for  many  years,  very  extensive  in  Mis- 
souri and  in  the  United  States,  and  that 
defendant,  for  some  years  before  the  stat- 
ute was  enacted,  had  been  engaged  in  that 
business.  He  further  offered  evidence  to 
the  effect  that  the  use  of  alum  in  baking 
powders  was  wholesome,  useful,  and  eco- 
nomical; and  that  most  grocers  in  Missouri 
kept  and  sold  alum  baking  powders,  and 
DO  harm  had  been  known  to  result  from 
their  use  in  the  preparation  of  food.  All 
this  evidence,  on  objection  by  the  state  for 
incompetency,  irrelevancy,  and  immaterial- 
ity, was  exduded  by  the  court,  and  defend- 
ant excepted. 

Defendant  asked  the  court  to  give  six  sep- 
arate instructions  predicated  on  the  admis- 
358]sion  of  the  testimony  which  had  been  *ex- 
eluded,  in  which  the  court  was  requested  to 
declare  the  law  to  be  that  defendant  must 
be  acquitted,  if  the  court  sitting  as  a  jury 
found  the  facts  to  be  as  the  excluded  evi- 
dence tended  to  show.  These  instructions 
were  refused  and  defendant  excepted. 

The  court  found  defendant  guilty  as 
charged  in  the  information,  and  assessed 
the  penalty  at  $100.  Motions  for  new  trial 
and  in  arrest  were  made  and  overruled,  and 
exceptions  taken.  Judgment  having  been 
entered,  defendant  perfected  an  appeal  to 
the  supreme  court  of  the  state  of  Missouri, 
and  the  cause  was  docketed  in  division  No. 
2  of  that  court,  being  the  criminal  division. 
The  judgment  was  affirmed  (160  Mo.  474, 
61  8.  W.  171),  and  thereupon  defendant 
moved  that  the  cause  be  transferred  to  the 
court  in  banc,  which  motion  was  overruled. 
The  case  was  then  brought  here  on  writ  of 
error. 

Messrs,  Silas  H.  Strawn  and  James  L. 

Blair  submitted  the  cause  for  plaintiff  in 
error.  '  Messrs,  James  H.  Seddon  and  Stan- 
Icy  Stontr  were  with  them  on  tlie  brief. 

Mr.  E.  C.  Crow  submitted  the  cause  for 
defendant  in  error. 

Mr.  Chief  Justice  Fuller  delivered  the 
opinion  of  the  court: 

While  it  appears  from  the  proceedings  on 
the  trial  and  the  grounds  assigned  for  the 
motion  for  new  trial,  that  the  unconstitu- 
tionality of  the  act  was  relied  on  in  defense, 
the  record  does  not  show  that  it  was  con- 
tended in  the  trial  court  that  the  act  was 
in  contravention  of  the  Constitution  of  the 
United  States;  and  it  is  settled  that  the  ob- 
jection in  the  state  courts  that  an  act  of 
the  state  is  "unconstitutional  and  void"  re- 
lates only  to  the  power  of  the  state  legisla- 
ture under  the  state  Constitution.  Miller 
T.  Comicall  R.  Co,  108  U.  S.  131,  42  L.  ed. 
409,  18  Sup.  Ct.  Rep.  34;  Jacohi  v.  Ala- 
Uima,  187  U.  S.  133,  ante,  106,  23  Sup. 
Ct  Rep.  48. 

In  the  supreme  court  of  Missouri,  divi- 
aion  No.  2,  Layton  filed  his  statement  and 
brief,  which  brief  contained  an  assignment 
of  errors,  as  required  by  the  rules  of  that 
W9]court.  Four  'errors  were  ajssigned,  the 
thh-d  of  which  was  that  "the  court  erred  in 
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refusing  to  declare  that  the  law  under 
which  the  defendant  was  convicted  was  un- 
constitutional and  void."  This  assignment 
was  followed  by  points  one  of  wliich  was 
that  "the  law  under  which  the  defendant 
was  convicted  conflicts  with  the  14Lh 
Amendment  to  the  Constitution  of  the 
United  States,  which  guarantees  to  every 
man  the  equal  protection  of  the  law;"  and 
these  points  were  accompanied  by  printed 
arguments,  in  which  it  was  insisted  that  the 
law  violated  "the  guaranties  of  the  Consti- 
tutions of  the  state  of  Missouri  and  of  the 
United  States,  in  that  it  deprives  the  appel- 
lant of  his  liberty  and  his  property  without 
due  process  of  law." 

The  supreme  court,  however,  did  not  in 
terms  pass  on  tlie  question  whether  the  act 
was  in  contravention  of  the  Constitution  of 
the  United  States,  and,  on  tlie  contrary, 
said  that  its  constitutionality  was  assailed 
on  two  grounds,  namely :  that"  it  violated  the 
provisions  of  §  28  of  article  4  of  the  Consti- 
tution of  Missouri,  providing  that  no  hill 
"shall  contain  more  than  one  subject,  which 
shall  be  clearly  expressed;"  and  that  it  con- 
flicted with  §§  4  and  30  of  article  2  of  that 
Constitution,  providing  "that  all  persons 
have  a  natural  right  to  life,  liberty,  and  the 
enjoyment  of  the  gains  of  their  own  indus- 
try; that  to  give  security  to  these  things  is 
the  principal  office  of  government  .  .  .;" 
and  "that  no  person  shall  be  deprived  of 
life,  liberty,  or  property  without  due  proc- 
ess of  law.*' 

It  was  held  that  when  an  act  of  the  leg- 
islature is  attacked  as  unconstitutional  be- 
cause invading  the  right  of  the  citizen  to 
use  his  faculties  in  the  production  of  an 
article  for  sale  for  food  or  drink,  the  rule 
of  construction  that  legislative  acts  should 
not  be  declared  void  "unless  the  violation  of 
the  Constitution  is  so  manifest  as  to  leave 
no  room  for  reasonable  doubt,"  required  the 
test  of  constitutionality  to  be  that  "if  it  be 
an  article  so  universally  conceded  to  be 
wholesome  and  innocuous  that  the  court 
may  take  judicial  notice  of  that  fact,  the 
legislature,  under  the  Constitution,  has  no 
right  to  prohibit  it;  but  if  there  is  a  dis- 
pute as  to  the  fact  of  its  wholesomeness  for 
food  or  drink,  then  the  legislature  can 
either  regulate  or  prohibit  it;"  and  the  va- 
lidity of  the  act  was  sustained. 

•The  decision  was  strictly  a  decision  sus-[360" 
taining  its  validity  when  tested  by  the  pro- 
visions of  the  state  Constitution,  and  what- 
ever the  similarity  between  the  language  of 
those  provisions  and  that  of  the  14th 
Amendment,  the  state  court  cannot  be  re- 
garded as  having  decided  the  Federal  ques- 
tion now  suggested  because  necessarily  in- 
volved in  the  case,  if  it  appears  fron^i  the 
record  that  it  was  not  called  upon  to  do  so, 
and  that  its  decision  rested  on  another 
ground. 

After  judgment  was  entered  affirming  the 
judgment  of  the  trial  court,  defendant 
snoved  that  the  cause  be  transferred  to  the 
pourt  in  banc,  and  the  motion  was  denied. 

By  the  Constitution  of  Missouri,  the  su- 
preme court  was  divided  into  Inio  ^vv\^\<vc^\ 


SuraBMB  OODBT  OF  THI  Ulim)  BiAns, 


«ttopp«d  from  Mtting  up  tha  prorUoi 
the  poli(7  requiring  proofi  ot  dMtli. 
instmcUoQ  is  lui^ed  u  error.  We 
car  with  the  circuit  court.  The  eondu< 
the  compai^  was  tantamount  to  a  wa: 
Knickerbauktr  h.  Int.  Co.  t.  P«ndIefOK, 
U.  B.  696,  28  L.  ed.  8B6,  B  Sup.  CL  : 
314. 

4.  Notwithstutding  our  deciaion  in  F' 
itjf  Mul.  L.  A3»a.  t.  Melller,  18S  U.  8. 
46  L.  ed.  982,  £2  Sup.  Ct.  R^.  662, 
plaintiff  in  error  urgea  the  unconatitut 
alitj  of  the  Texas  statute,  authorizing 
recovery  of  damages  and  attorneys'  feca 
failure  by  life  and  health  inaurance  cos 
Dies  to  jiaf  losses.  We  are,  however, 
tirel;  satiafled  with  the  esse  and  ita  rea 
Ing. 

It  is  insisted,  however,  that  to  juatil 
recovery  of  the  statutory  damages  den 
of  payment  of  tlie  polic)'  before  suit 
necessary,  notwithstandino^he  denial  of 
tality  by  the  company.  The  cont«ntioi 
aiutain^  hy  the  decision  of  the  court 
civil  appeals  of  Texas  in  the  case  of. 
Norlktcvsterit  lAft  Amur.  Co.  v.  Stvrdiv 
24  Tex.  Civ.  App.  331,  69  S.  W.  61.  1 
ca«e  alHO  decidal  "that  the  suit  itself  wi 
not  be  such  demand  ss  the  statute  iut 
ed."  It  was  held,  however,  that  dem 
could  be  made  after  suit  and  set  up  I^ 
amended  petition  as  an  original  suit." 
supreme  court  of  Texas  refused  a  wrii 
error  to  review  the  case.  04  Tex.  706. 
may  therefore  adopt  its  construction  of 
state  statute.  It  can  be  easily  conforms 
by  defendant  in  error  If  a  new  trial  of 
case  at  bar  be  prosecuted. 

On  account  of  the  erron  indicated, 
judgment  of  th«  Oirouit  Court  m  fWo« 
and  the  cause  remanded,  with  direction 
award  a  new  trial. 


[856]       'WHITNEr  LAYTON,  Plff.  tm  Brr^ 

V. 

BTATB  OF  MISBOURL 

(Bee  8.  C.  Bsporter's  tO.  sse-sai.) 

Bmr  to  ttat«  oourt — Federal  quaitioi 

L  An  objection  ralssd  In  the  siste  ccnrt. 

a  stsce  stsCDts  U  QQCODStlCutlanal  and  i 

relates  onlr  to  tbe  power  of  tbe  stste  li 

latnre    andrr    the     state    CoDstltDtlon, 

raises  no  Federal   gnestlan  whlth  will 

tbe    Supreme    Coart    ot    tbe    United    Bt 

Jurlsdlctlan    to    review   a   Jodtment   ot 

state   court    eastalnlng  tbe   vslMlt;  ot 

Btaftate. 

S.  A  Jadgmeot   of  a   state  court  apholdlu 

■taCB  statute  wblch  is  claimed  to  violate 

Federal  Couitllutloo  Is  not  reviewable  Id 

Supreme  Court  dI  tbe  United  fltates.  w 

the  state  court  declined  to  pass  on  tbe  : 

NoTi.— On  wrttj  of  error  frt)m  Unlttil  Bt 

Bupremt   Court    (o    ((old    ceurfs — see   note) 

Hsmblln  V.  Western   Lanil  Co.  ST  L.  ed.   C 

UOT:  KIplfj  V.   nilnali  ««  ret.  Akin,  42  L. 

U.  S.  9SB;  and  As  Buchanan,  8ft  L.  ed.  C. 


IN  ERROR  to  the  Supreme  Court  of  tha 
State  of  Missouri  to  review  a  Judgmant 
of  Division  No.  2  of  that  court  which  af- 
Armed  a  conviction  in  tbe  St.  Louis  Court 
of  Criminal  Correction  of  ft  vioUtion  of  ■ 
statute  to  prevent  the  use  of  unhaalthj 
chemicals  in  articlea  to  be  used  in  the  pr«^ 
aration  of  food.    Ditniited. 

Bee  same  caaa  below,  160  Ho.  474,  SI  8. 
W.  171. 

Statement  by  Mr.  Chief  Justice  Fmllavi 
Idyton  waa  prosecuted  in  the  St.  Loali 
oourt  of  criminal  correction,  oa  infonofr 
tion,  for  violatioo  of  an  act  of  the  geiNnl 
aas«mbly  of  the  state  of  Misaouri,  mfitlwl 
"An  Act  to  Prevent  the  Use  of  Unhealtbr 
ChonicaJs  or  Subatencea  in  the  PreparsUoa 
or  Manufacture  of  Any  Article  Ussl,  or  to 
b«  Used,  in  the  Preparation  of  Food,"  ap- 
proved May   11,    189S,  and  nading  h  A 

"Sec  1.  That  it  sball  be  unlawful  for  maf 
person  or  corporation  doing  busineaa  in 
this  state  to  msnutscture,  sell,  or  ofFer  to 
sell  any  article,  compound,  or  preparatio•^ 
for  the  purpose  of  being  used,  or  which  i 
intended  to  be  used,  in  the  preparation  'at\ 


"Sec.  2.  Any  person  or  corporation  vio- 
lating the  provisions  of  this  act  shall  bi 
deemed  guilty  of  a  misdemeanor,  and  shall, 
upon  Cbnviction,  be  fined  not  less  than  f  100, 
which  shall  be  paid  into  and  become  a  part 
of  the  road  fund  of  the  county  in  whieb 
such  Ane  is  collected."  Mo.  Imwb  IBBB,  pk 
170. 

The  information  charged  that  the  defeod- 
ant,  in  the  city  of  St  I^uis,  then  and  then 
doing  business  in  the  state  of  Missouri,  m- 
lawfully  manufactured,  sold,  and  offend 
for  sale  a  oeituin  oompound  and  prepkrap 
tion  far  the  purpoee  ot  Ita  being  used,  aad 
with  intent  that  it  should  be  uaed,  in  tha 
preparation  of  food,  and  that  said  eo^ 
pound  and  preparation  ao  nutnufaetnrad 
and  sold  contained  alum. 

Defendant  pleaded  not  guilty,  and,  a  fmj 
being  waived,  the  cauao  waa  submitted  to 
the  oourt  for  trial. 

The  compound  and  preparation  ooDsutid 
of  two  dozen  one-pound  cana  ot  bekiig 
powder,  and  the  facts  as  charged  in  tbn  i» 
formation  were  admitted;  but  detatdaat 
contended  that  he  should  not  be  convjota^ 
because  the  statute  was  unoonstitntiondi 
and  he  offered  voluminous  avidmee  *— ^<-g 
to  show  the  detail*  of  the  manufaeton  d 
baking  powders  ot  vartoua  Und^  Mid 
among  tliem  baking  powders  ooiibkt^ig 
,  alum,  aa  well  ••  the  nistory  of  the  bu^BM* 
of   the   manufacturing,   aellinig,   and   iirii| 

istCk 
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alum  baking  powders,  which  tended  to  ea- 
UbUah  that  that  business  was,  and  had 
been  for  many  years,  very  extensive  in  Mis- 
souri and  in  the  United  States,  and  that 
defendant,  for  sonie  years  before  the  stat- 
ute was  enacted,  had  been  engaged  in  that 
business.  He  further  oflfered  evidence  to 
the  effect  that  the  use  of  alum  in  baking 
powders  was  wholesome,  useful,  and  eco- 
Domical;  and  that  most  grocers  in  Missouri 
kept  and  sold  alum  baking  powders,  and 
no  harm  had  been  known  to  result  from 
their  use  in  the  preparation  of  food.  All 
this  evidence,  on  objection  by  the  state  for 
incompetency,  irrelevancy,  and  immaterial- 
ity, was  excluded  by  the  court,  and  defend- 
ant excepted. 

Defendant  asked  the  court  to  give  six  sep- 
arate instructions  predicated  on  the  admis- 
[858]sion  of  the  testimony  which  had  been  *ex- 
cluded,  in  which  the  court  was  requested  to 
declare  the  law  to  be  that  defendant  must 
be  acquitted,  if  the  court  sitting  as  a  jury 
found  the  facts  to  be  as  the  excluded  evi- 
dence tended  to  show.  These  instructions 
were  refused  and  defendant  excepted. 

The  court  found  defendant  guilty  as 
duurged  in  the  information,  and  assessed 
the  penalty  at  $100.  Motions  for  new  trial 
and  in  arrest  were  made  and  overruled,  and 
exceptions  taken.  Judgment  having  been 
entered,  defendant  perfected  an  appeal  to 
the  supreme  court  of  the  state  of  Missouri, 
and  the  cause  was  docketed  in  division  No. 
2  of  that  oourt,  being  the  criminal  division. 
The  judgment  was  affirmed  (160  Mo.  474, 
61  8.  W.  171),  and  tliereupon  defendant 
moved  that  the  cause  be  transferred  to  the 
court  in  banc,  which  motion  was  overruled. 
The  case  was  then  brought  here  on  writ  of 
error. 

Messrs.  Silas  H.  Strawn  and  James  L. 
Blair  submitted  the  cause  for  plaintiff  in 
OTor.  Messrs,  James  H.  Seddon  and  Stan- 
ky  Stontr  were  with  them  on  the  brief. 

Mr.  £.  C  Crow  submitted  the  cause  for 
defendant  in  error. 

Mr.  Chief  Justice  Fialler  delivered  the 
opinion  of  the  court: 

While  it  appears  from  the  proceedings  on 
the  trial  and  the  grounds  assigned  for  the 
notion  for  new  trial,  that  the  unconstitu- 
tionality of  the  act  was  relied  on  in  defense, 
the  record  does  not  show  that  it  was  con- 
toded  in  the  trial  court  that  the  act  was 
Hi  contravention  of  the  Constitution  of  the 
United  States;  and  it  is  settled  that  the  ob- 
jection in  the  state  courts  that  an  act  of 
the  state  is  "unconstitutional  and  void"  re- 
Utes  only  to  the  power  of  the  state  legisla- 
ture under  the  state  Constitution.  Miller 
V.  Cornwall  R.  Co.  168  U.  S.  131,  42  L.  ed. 
409,  18  Sup.  Ct.  Rep.  34;  Jacohi  v.  Ala- 
^fima,  187  U.  S.  133,  ante,  106,  23  Sup. 
Ct  Rep.  48. 

In  tne  supreme  court  of  Missouri,  divi- 
ik«  No.  2,  Layton  filed  his  statement  and 
Iwief,  whidi  brief  contained  an  assignment 
of  errors,  as  required  by  the  rules  of  that 
WJoourt.  Four  *crrors  were  ojssigned,  the 
third  of  which  was  that  "the  court  erred  in 
187  U.  S. 


I  refusing  to  declare  that  the  law  under 
which  the  defendant  was  convicted  was  un- 
constitutional and  void."  This  assirrnment 
was  followed  by  points  one  of  wliich  was 
that  "the  law  under  which  the  defendant 
was  convicted  conflicts  with  the  14lh 
Amendment  to  the  Constitution  of  tlie 
United  States,  which  guarantees  to  every 
man  the  equal  protection  of  the  law;"  and 
these  points  were  accompanied  by  printed 
arguments,  in  which  it  was  insisted  that  the 
law  violated  "the  guaranties  of  the  Consti- 
tutions of  the  stat^  of  Missouri  and  of  the 
United  States,  in  that  it  deprives  the  appel- 
lant of  his  liberty  and  his  property  witfiout 
due  process  of  law." 

The  supreme  court,  however,  did  not  in 
terms  pass  on  the  question  whether  the  act 
was- in  contravention  of  tlic  Constitution  of 
the  United  States,  and,  on  tlie  contrary, 
said  that  its  constitutionality'^  was  assailed 
on  two  grounds,  namely:  that  it  violated  the 
provisions  of  §  28  of  article  4  of  the  Consti- 
tution of  Missouri,  providing  that  no  hill 
"shall  contain  more  than  one  subject,  which 
shall  be  clearly  expressed;"  and  that  it  con- 
flicted with  §§  4  and  30  of  article  2  of  that 
Constitution,  providing  "that  all  persons 
have  a  natural  right  to  life,  liberty,  and  the 
enjoyment  of  the  gains  of  their  own  indus- 
try; that  to  give  security  to  these  things  is 
the  principal  office  of  government  .  .  .;" 
and  "that  no  person  shall  be  deprived  of 
life,  liberty,  or  property  without  due  proc- 
ess of  law." 

It  was  held  that  when  an  act  of  the  leg- 
islature is  attacked  as  unconstitutional  be- 
cause invading  the  right  of  the  citizen  to 
use  his  faculties  in  Uie  production  of  an 
article  for  sale  for  food  or  drink,  the  rule 
of  construction  that  legislative  acts  should 
not  be  declared  void  "unless  the  violation  of 
the  Constitution  is  so  manifest  as  to  leave 
no  room  for  reasonable  doubt,"  required  the 
test  of  constitutionality  to  be  that  "if  it  be 
an  article  so  universally  conceded  to  be 
wholesome  and  innocuous  that  the  court 
may  take  judicial  notice  of  that  fact,  the 
legislature,  under  the  Constitution,  has  no 
right  to  prohibit  it;  but  if  there  is  a  dis- 
pute as  to  the  fact  of  its  wholesomeness  for 
food  or  drink,  then  the  legislature  can 
either  regulate  or  prohibit  it;"  and  the  va- 
lidity of  the  act  was  sustained. 

•The  decision  was  strictly  a  decision  sus-[360 
taining  its  validity  when  testcMi  by  the  pro- 
visions of  the  state  Constitution,  and  what- 
ever the  similarity  between  the  language  of 
those  provisions  and  that  of  the  14th 
Amendment,  the  state  court  cannot  be  re- 
garded as  having  decided  the  Federal  ques- 
tion now  suggested  because  necessarily  in- 
volved in  the  case,  if  it  appears  fron\  the 
record  that  it  was  not  called  upon  to  do  so, 
and  that  its  decision  rested  on  another 
ground. 

After  judgment  was  entered  affirming  the 
judgment  of  the  trial  court,  defendant 
jnoved  that  the  cause  be  transferred  to  the 
oourt  in  banc,  and  the  motion  was  denied. 

By  the  Constitution  of  Missouri,  the  su- 
preme court  was  divided  into  two  divisions; 
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dirisioD  Ko.   1,  consisting  of  four  judges,  322,  44  S.  W.  224;  Bennett  ▼.  MUaouri  F. 

and    division    No.    2,    consisting    of    three  R,  Co.  105  Mo.  645,  16  S.  W.  947;  Bheuh 

judges,  the  latter  having  exclusive  cogni-  alter  v.  Missouri  P,  R,  Co,  152  Mo.  551,  64 

zance  of  all  criminal  causes ;  and  it  was  pro-  S.  W.  224. 

vided  that  cases,  in  certain  circumstances,  As  we  observed  in  JaoobVs  Case,  we  can- 

among  others  when  a  Federal  question  was  not  interfere  with  the  action  of  the  highert 

involved,  on   the  application  of  the   losing  court  of  a  state  in  adhering  to  the  usoal 

party,  should  be  transferred  to  a  full  bench  course  of  its  judgments,  and  we  have  fre- 

for  decision.    Duncan  v.  Missouri,   152  U.  quently  ruled  that  this  court  cannot  review 

S.  377,  38  L.  ed.  485,  14  Sup.  Ct  Rep.  570;  the  final  judgments  of  the  state  courts  on 

Moore  v.  Missouri,  159  U.  S.  678,  40  L.  -ed.  the  ground  that  the  validity  of  state  enaet- 

303,  16  Sup.  Ct.  Rep.  179.    And  see  Mis-  ments  under  the  Constitution  of  the  United 

souri,  K.  d  T,  R,  Co.  v.  Elliott,  184  U.  S.  States    had    been    adjudged,    where    those 

530,  46  L.  ed.  673,  22  Suj).  CL  Rep.  46,  as  courts  "did  nothing  more  than  decline  to 

to  exclusive  appellate  jurisdiction  of  state  pass  upon  the  Federal  question  because  not 

supreme  court  over  cases  involving  const!-  raised  in  the  trial  court,  as  required  by  the 

tutional  questions.  state  practice."    Erie  B,  Co.  v.  Purdy,  186 

It  thus  appears  that  the  supreme  court,  U.  S.  148,  154,  46  L.  ed.  847,  850,  22  Sup. 

not  only  by  declining  to  consider  the  con-  Ct.  Rep.  605,  607. 

tention  in  the  brief  and  argument  in  respect  This  case  falls  within  that  rule,  and  th4 
of  the  14th  Amendment,  but  by  denying  the  icrit  of  error  is  dismissed. 
motion  to  transfer  the  cause,  was  of  opin- 
ion that  the  validity  of  the  statute  was  not  ^___^^ 
so  drawn  in  question  for  repugnancy  to  the 

Constitution  of  the  United  States  as  to  re-  ,q  ^  titttjt  .n^i  w  p  uttpt  r«t:tis^»^»  nu 

quire   decision   as  to    its   validity  in    that  S.  M.  BURT  and  H.  R.  BURT,  Petttu>n€f9,[9i 

view 

The  rules  of  the  court  provided:     "The  UNION     CENTRAL    LIFE     INSURANCE 

brief  filed  by  appellant  shall  distinctly  and  COMPANY, 
separately  allege  the  errors  committed  by 

the  inferior  court,  and  no  reference  will  be  (See  B.  C.  Reporter's  ed.  181-197.) 

permitted  at  the  argument  to  the  errors  not  ....                                           •  ^      • 

thus  specified,  unless  for  good  cause  shown  W«  mwranoe— tnwranefl  against  crtme  or 

the  court  shall  otherwise  direct"    Rule  15,  mtscamage  of  justtoe. 

d.  3,  160  Mo.  appx.  iv.,  16  S.  W.  vi.  .        ..         -    „^     .                  ^            *.   ■ 

■D«   •.,!«  ^f  AirA^i^^   xT/v    o    :..   /».-{»,:»<»i  ^   policy   of    life   Insurance   does   not   Iniue 

By   rule  of  division   No.   2,   m  criminal  ^^^,^i   ^^^  ,      ,  execnUon  of  the  Insured 

cases,  printed  statements  containing  assign-  ^^^  „j^^^  ^^^^  ^^^^^^  ^^  „j^  ^  j^^t  have 

ment  of  errors  and  brief  of  points  of  argu-  been   innocent,  and   therefore  onjustly  coa- 

ment  were  required,  or,  in  prosecutions  in  7!<*ted  and  executed. 
forma  pauperis,  the  same  in  typewriting. 

160  Mo.  appx.  vi.,  47  S.  W.  v.  [No.  70.] 

[861]     *Error8  were  so  assigned,  but  the  only  one  ^          ,        ,«.*.,.•,»         »       «    «a^« 

of  them  which  referred  to  the  constitution-  ^^(n*^  Ofid  Submitted  ^ovemher  6,  1902. 

ality  of  the  act  was  the  third,  sUting  that  Decided  December  «2,  190Z. 

"the  court  erred  in  refusing  to  declare  that  ^^  «Ti>Tfr   ^*   ru^{^*...;    *^    ♦i*^  tt»«^^ 

the  law  u^der  which  the  de1end«.tw«  con-  Q'stS^^arlt'^C^irof  A.p^Y.  fY"«S 

victed    was    unoonstitutional    and    void."  ^jj^j^  cii^uit  to  review  a  juS^ent  whieh 

This  related  to  tte  state  ConstituUon,  and  ^     ^  ^  judgment  of  thi  (fircuit  Court 

the  court  so  treated  it,  and  confined  its  de-  ,      ^^^    wdt^  District  of  Texas  •uatain- 

*'""*°vr  J,H  «TO"  ?Pep'««*;    Whether  it  .         demurrer  to  a  petition  in  an  action  oil 

was  obliged  to  do  this  is  not  material,  as  »  ,j      „,  yfe  insurance.    Affirmed. 

the  court  in  any  event  proceeds  on  the  r«-  g^  ^^^  ^^  below,  44  C.  C.  A.  648,  lOB 

ord  of  the  trial  court  for  errors  committed  p^   ^jg 
there.     Exceptions  in  criminal  cases  occupy 

the  same  footing  as  in  di^.    State  v  Cant-  statement  by  Mr.  Justice  Brewers 

Itn,  118  Mo.  Ill,  23  S.W.  1091;  State  v.  rj.y^^  ^^  an  action  to  recover  on  a  poI!<7 

Sacre,  141  Mo    64    41  S    W.  905;  Sfojj  v.  ^  j.,^  insurance,  commenced  in  the  distriSb 

Laycock,  141  Mo.  274,  42  8    W.  723;  State  ^^^  ^^  Gravis  county,  Texas,  and  removed 

""•  ?"I*?r'v^^^w''-  ^^^'  *i?-  ,^-/f  •      .  to  the  circuit  court  of  the  United  States  for 

And  It  has  be^  repeatedly  laid  down  by  ^^^  western  district  of  Texas.    The  polto 

the  supreme  court  of  Missouri,  in  dispos-  ^^    .^^^^    ^         ^    1,    1894.     WiUiaSTlL 

ing  of  questions  of  jurisdiction  as  between  ^^^  ^^^  ^^  Ssured.    The  policy,  in  caie 

itsdf   and    intermediate  courts   of   appeal,  ^,  ^^^   ^^3        ^^1^  ^  AnniM.  Burt,  the 

that  "the  appellate  jurisdiction  of  the  su-  ^j^^  ^^  '^^  insured,  if  living,  otherwise  to 

preme  court  contemplates  a  review  only  of  ^ia   executors,    administrators,   or   assigns. 

the  matters  submitted  to  and  examined  and  q^    September    10,    1895,    the    beneficiary, 

determined  by  the  trial  court    Hence  it  is  ^nn^  M.   Burt,  and  her  husband,  the  iur 

well  settled  that  this  court  has  no  jurisdic-  gured,  assigned  a  one-half  interest  to  plain* 

tion  of  an  appeal,  on  the  ground  that  a  con-  tiffs  to  secure  them  as  creditors  of  the  aa- 

stitutional  question  is  involved,  unless  the  aignors.    On  July  24,  1896,  the  beneficiary, 

question  was  raised  in  and  submitted  to  the  Anna  M.  Burt,  died  intestate,  as  did  alto 

trfa/  court"    Brotcning  v.  PotDCrs,  142  Mo.  the  only  children  of  the  beneficiaiy  and  the 
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iMiired.    On  Febnutiy  4,  1897,  the  inrared,  Hatch  ▼.  Mutual  L.  Ins,  Co,  120  Ma«s.  650; 

WflUam  E.  Burt,  conveyed  to  the  plaintiffs  1  May,  Int.  9§  308  et  seq, 
tile  remaining  interest  in  the  P^^^f  making       Although  assured  died  at  the  hands  of  the 

thrm  the  sole  owners  of  it.    They  are  also  law,  nevertheless,  if  he  was  innocent  in  fact 

|S]bis  sole  heirs,  and  as  such  are  'entitled,  to  of  the  act  for  which  he  suffered,  there  was 

Uie  full  h«Defit  of  the  policy,  there  being  no  such  voluntary  or  intentional  variation  of 

BO  adminiatratioo  on  his  estate,  nor  any  ne-  the  risk  on  his  part,  or  violation  of  any  cove- 

ecMitj  for  one.  nant  or  agreement. 

On  November  27,  1806,  the  insured,  hav-       Breasted  v.  Farmers^  Loan  d  T,  Co,  8  N. 

lag  been  indicted  for  the  murder  of  his  wife,  Y.  299,  69  Am.  Dec.  482;  Bliss,  Life  Ins.  9I 

Anna  M.  Burt»  the  beneficiary,  was  tried  223  *ef  seq.;  2  Biddle,  Ins.  9I  837  et  seq.;  2 

•ad  convicted  in  the  district  oourt  of  Travis  Black,  Ins.  §9  910  et  acq.;  1  May,  Ins.  99 

eoonCy,  Texas,  a  oourt  of  competent  luris-  326  et  eeq.,  9  310-(8) ;  PhiUips  v.  Louisiana 

Action,  was  ■entenced  to  be  put  to  death.  Equitable  L.  Ins,  Co,  26  La.  Ann.  404,  21 

•ad  on  May  27,  1898,  was  hanged  pursuant  Am.  Rep.  649;  Connecticut  Mut,  L,  Ins,  Co. 

iowQiA  ■entence.    The  petition  in  this  case  t,  Oroom,  86  Pa.   92,   27   Am.    Rep.    689; 

in^ed  that»  notwithstanding  such  convio-  Schultz  v.  Insurance  Co,  40  Ohio  St.  217,  48 

tion,  sentence,  and  execution,  the  insured.  Am.  Rep.  676;  Connecticut  Mut,  L,  Ins,  Co, 

WiUiam  B.  Buit,  did  not  in  fact  commit  v.  Akens,  160  U.  S.  468,  37  L.  ed.  1148,  14 

the  crime  of  murder,  nor  participate  there-  Sup.  a.  Rep.  155 ;  Robertson  v.  French,  4 

is,  but  that,  if  he  did,  the  policy  waa  not  East,  130,  14  Eng.  Ruling  Gas.  vp,  13,  23; 

avoided  thereby  because  he  was  at  the  time  Joyce,  Ins.  99  2606  et  seq, 

^uane.  Although  he  died  at  the  hands  of  the  law. 

The  policy,  which  in  Its  general  scope  was  and  actually  killed  his  wife   (the  act  for 

ID  ordinary  policy  of  life  insurance,  con-  ^hjch  he  suffered),  yet  if  he  was  in  fact 

tauwd  these  provisions:  ^     ^     ,^        ,^^     ^  insane  and  whcrfly  irresponsible  for  his  acts 

rrhird.  If   the   insured    should,    without  ^t  the  time  he  killed  her,  there  was  sUll  no 

ttie  written  consent  of  the  companv,  at  any  g^eh  voluntary  or  intentional  variation  of 

^  enter  the  military  or  naval    service,  ^^  j^^n  or  riolation  of  the  contract  on  his 

the  mflitia  excepted,  or  become  employed  m  p^rt  as  avoided  or  forfeited  the  policy,  and 

tUquor  saloon,  or  if  the  insured  should  die  ^jg  situation  was  the  same  as  if  he  had  been 

by  sdf-destruction,  whether  sane  OTinsane,  ^olly  innocent  of  the  act. 

witiiin  Uiree  years  from  date  hereof,  this       Manhattan  L,  Ins.  Co.  v.  Broughton,  109 

policy  shaU  be  nuU  and  void.  U  g   ^21,  27  L.  ed.  878,  3  Sup.  Ct.  Rep.  99; 

,_!       •    ,    V,     ;  .     •        •    ,   •        •    ,  Accident  Ins.  Co,  v.  Crandal,  120  U.  S.  627, 

^  oonteact  of  insurance  between  the  g^  l.  ed.  740,  7  Sup.  a.  Rep.  686;  Mutual 

Mrties  hereto  is  completely   set  *ort;h  in  ^  j^  ^o,  v.  rerry;  15  Wali:586,  21  L.  ed. 

this  joUcy    and    the   application    for    the  24O;  Horn  v.  Anglo  Australian  d  Universal 

*?••.  ^    ^,         .,.,  .  ,     ,  Family  L,  Ins,  Co,  7  Jur.  N.  S.  673 ;  Hartman 

A  demurrer  to  toe  petition  was  sustained  ^    Ke]/stone  Ins,  Co,  21  Pa.  466;  Phaden- 

ud  judgm^t  entered    for  the    defendan^  hauery,  Cermania  L,  Ins,  Co,  7  Heisk.  667, 

which  was  to«|eaftj  affirmed  by  the  court  jg  ^^    j^      ^23;  De  Gogorza  v.  Xnicker^ 

tt^fS^^  ^a^^A^l^^  l^  ?i.  ^'J^   ^^*^  ^'  ^^*-  ^<>-  «6  N.  Y  232;  1  May,  Ins. 
S?' w  S?-|,*^^^'  ^^  l^''^T^^^^?^   «  320  et  seq,;  Bliss,  Life  Ins.  §§  22^238; 

•17,  46  L.  ed.  1030,  22  Sup.  Ct  Rep.  946.     ^   j^g    j^  ^^   j^   215;  Coverston  v.  Con- 

^    .      .■     1-  nccticut  Mut,  L,  Ins,  Co,  4  Bigelow  Life  ft 

Iff.  Oardmer    Rwcfflee    submitted    the  Acci.  Ins.  Rep.   169;  Moore  v.  Connecticut 

fsxm  for  petitioners:  Mut.  L.  Ins.  Co.  4  Bigelow  Life  A  Acci.  Ins. 

The  only  implied  understanding  or  agree-  Rep.  138;  Dormay  v.  Borradaile,  10  Beav. 

nent  between  assured  and  the  company  (the  335.  gtormont  Waterloo  Life  d  Casualty  Co, 

policy  being  silent  as  to  the  death  of  assured  x  Fost.  &  F.  22 ;  Fowler  v.  Mutual  L.  Ins.  Co, 

it  the  handa  of  the  law)  was  that  the  as-  4  Lans.  202;  Gay  v.  Union  Mut  L,  Ins.  Co.  2 

wued  should  not  intentionally  or  voluntarily,  Bigelow's  Life  ft  Acd.  Ins.  Rep.  4;  Easta- 

while  of  sound  mind,  vary  the  risk  insured  irook  v.  Union  Mut.  L.  Ins.  Co,  54  Me.  224, 

aninst  by  the  commission  of  crime  which  gg  Am.  Dec.  743 ;  8t.  Louis  Mut.  L.  Ins.  Co, 

tfected  such  death.  v.  Graves,  6  Bush,  268. 

Amicable  80c.  for  a  Perpetual  Life  Assur,  xhe  judgment  and  sentence  of  the  criminal 

Office  V.  Bolland,  4  Bligh,  N.  R.  194;  Hitter  court  against  assured  were  inadmissible  in 

T.  Mutual  L,  Ins.  Co.  169  U.  S.  139,  42  L.  evidence  herein. 

•1  693,  18  Sup.  a.  Rep.  300;  Bigelow  v.  ciuff  v.  Mutual  Ben,  L,  Ins,  Co,  99  Mass. 
Berkshire  L.  Ins.  Co,  93  U.  S.  284,  23  L.  ed.  317.  Cottingham  v.  Weeks,  64  Ga.  275;  Cluff 
918;  Terrp  v.  Life  Ins,  Co,  1  Dill.  403,  Fed.  y.  Mutual  Ben,  L,  Ins.  Co.  99  Mass.  317; 
Cm.  No.  13,829;  Mutual  L.  Ins,  Co,  v.  Terry,  Black,  Judgm.  fit  535,  540,  548,  549,  610; 
15  Wall.  580,  21  L.  ed.  236;  Mutual  L.  Ins,  Teal  v.  TerreM,  48  Tex.  508;  McCamant  v. 
Co.  V.  Arwistrong,  117  U.  S.  600,  29  L.  ed.  Roberts,  66  Tex.  263,  1  S.  W.  260;  Mutual 
•97,  6  Sup.  Ct  Rep.  877;  Dean  v.  American  Ben,  L,  Ins,  Co,  v.  Tisdalc,  91  U.  S.  238,  23 
Mut.  L,  Ins.  Co,  4  Allen,  96;  Breasted  v.  l.  ed.  314;  Duchess  of  Kingston's  Case,  8 
fe/rmere  Loan  d  T.  Co.  4  Hill,  73,  8  N.  Y.  Smith  Lead.  Cas.  1998. 
t99, 69  Am.  Dec  482;  Supreme  Commandery,  The  judgment  and  sentence  of  the  criminal 
K.  of  Q.  B.  V.  Ainsteorth,  71  Ala.  436,  46  Am.  court  against  assured,  and  his  execution  pur- 
Bap.  332;  OUft  ▼•  Sokwabe,  8  C.  B.  437;  suant  thereto^  if  admissible^  could  prove 
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nothing  mora   tlian   the   rendition    of   au«l  diatinguiah  between  casea  in  which  tiie  in- 

judgment  and  aentenoe  and  the  fact  <d  aucl  iur«d  is  justly  oonvjcted  and  ezecuUd,  and 

execution.  thoM    in  which    he   ia    unjuaUj  coavicted. 

Ore«nl.  Ev.  Lewia'a  ed.  f!  637,  638;  Ueae  The  allegation   here  ia  that,  notwithatand- 

T.  Boiton,  3  Cuah.  404  j  Otuff  t.  Uutual  Ben  ing  bia  conviction  and  execution,  he  waa  not 

L.Itu.  Co.  90  Ifaaa.  317;  Freeman,  Judgm.  |  in  fact  ^i!ty,  that  he  did  not  participate 

319.  in  the  killing  of  hia  wife,  and  that,  il  be 

If  aaid  iudgment,  aeut«nce,  and  executioi  did,  he  waa  inaane  at  the  time,  and  titere- 

were   admiaaible   and    material,    thej    wert  fore  not  reaponaible  for  hia  actions. 

prima  facie  evidence  mily,  and  in  no  mannei  Accepting  the   division   made  by   counael 

mincluaive  as  against  the  elaima  of  plaintifTe  aa   one  facilitating  a    just  conclusion    con- 

bereln.  eeming  the  rights  of  the  parties  hereto,  we 

Freeman,  Judgm.   |  319;   Bigelow,  Estop-  inquire,  flrat,  whether  a  policj  of  life  iosur- 

pel,  pp.   116  €t  teq.;  Oreenl.  Ev.  ff  637  el  ance  ia  a  contract,  binding  the  insurer  t« 

teq.  pay  to   the   beneficiary  the   amount  of    the 

Mr.  Kobert  It«ma«r  argued    the   cause  [Kuicy  in    case  the  insured    ia   legally    end 

and  filed  a  brief  tor  respondent:  Justly  executed  for  crime.     In  other  word«. 

Death   under   aentence  of  law.  upon  just  <io  insurance  policies  insure  a|punat  crlmeT 

eonviction  of  a  ciq)ital  offenae,  ia  not  an  in-  I"  that   a  risk    which  entera    mto  and   be- 

■ursble  riak.  comea  a  part  of  the  contract  t 

A.mio(ibU  Boo.  for  a  Perpetual  Life  Aatur.  The  researchea  of  counsel  have  found  but 

Offux  v.  BoUand,  4  Bligh,  N.  E.  194;  Ritler  o""  <=»«  directly  in  point,  Amicable  Sot;,  v. 

T.  Uutual  L.  Int.  Co.  1«9  U.  S.  139,  42  L.  ed.  Bnlland,  decided  by  the  House  of  Lords  in 

693,  18  8up.  Ct.  Rep.  300.  1830,  and  reported   in  4   Biigh,  N.   R.   104. 

The  event  inaured  against  is  death  under  211.     The    Lord    Chancellor,  delivering  tlie 

the  operation  of  natural,  not  of  human,  laws,  op'nion,    after     atating     the    question,    an- 

Bitter  v.  Mutual  L.  Ins.  Co.  180  U.  S.  130,  "wered  it  in  the  following  brief  but  cogent 

42  L.  ed.  693,  IS  Sup.  Ct.  Rep.  300;  Supreme  "'<»''1b: 

Contmaiidery,  K.  of  G.  R.  v,  Aimu:ortk,  71  '■'  ■•Ppe*ra  to  me  that  this  resolvea  tt- 

Ala.  436,  46  Am.  Rep.  332.  «"  '"to  a  very  plain  and  simple  considera- 

The  worda  "death  at  the  hands  of  the  law,"  "•>"■     Suppose  that  in  the  policy  itself  thia 

or  their  equivalent,  relate  only  to  the  nature  ""^  °^  tieen  insured  against;  that  ia,  that 

of  the  death  itself,  and  not  to  any  of  Oie  ^Y  P'"^^^  insuring  had  agreed  to  pay  a  sum 

causes  or  conditions   which   may   have  pre-  ?'  ""oiey  r^ar  by  year  upon  condition  that, 

ceded  it  '"  ""^  event  of  his  committing  a  capital  fel- 

3  Joyce,  Ina.  t  2811;  Clift  ».  Schvxbe,  3  O"?.  "n/    hcing    tried,  convicted,  and    exe- 

C.  B    437  cuted    for  that    felony,  hia    assignees  ■hall 

Insurance  against  the  miscarriage  of  jus-  receive  a  certain  aum  of  iK.ney,--is  it  poe- 

Uoe  would  be  a  mere  gambling  tjinaaction,  "hie    that   such    a   contract   coiUd    he   aus- 

and  would  not  differ  in  principle  from  gam-  t«!nedT     la   it  not  void   upon  the   plainest 

Uing  upon  the  rise    anS   fall    of    marteta,  P"?"Ple*    ot     pubho   policy?     Would     not 

which  ia  held  invalid.  '"<*   ^  contract    (if  available)    Uke  away 

fnnn  v.  ■Williar.  110  U.  S.  409,  28  L.  ed.  ™.«/'    ""»"   rest rainta   operating   on   the 

«26,  4  Sup.  Ct.  Rep.  160;  Bryant  v.  Western  "l"""  «'    >"«"  •g""wt   the   commission    of 

V.  Ttleg.Co.  17  Fed.  825.  criraes.-namely    the    mtereat    we    have  in 

It  would  be  tainted  with  the  added  vice  of  *>'=  "=""«  "'^'^   prosperity  of  our  eonnec- 

wageriiig  upon  the  resulU  of  trials,  having  ^='  -.k""' k *   ^   ^1   *'^^**  ^^^^i^ 

a  tendency  to  influence  the  adminisUation^  '*^;  V^^  *'»=''  '  f"™  °'  condition  inserted 

justice  '"  '    "*  ^"P''^^  terms,  cannot,  on  grounds 

£«aM  y.  Jones.  5  Meee.  4  W.  77.  t  *P".^"'!.^'il^'w  ■""^S".''^'  ^"^  "  "  to[865] 

Such  insurance  would  have  a  tendency  to  ^^".^f^.i  ?L   nr°«E^"'LT''.«*^*i[l 

persuade  an  innocent  accused  to  barter  away  >uch   terms   as   the  presoit    and   after  the 

bia  det,-nse,  or  even  to  plead  guilty,  leaving  ='*f^  "'■"^    ^"',  hfPP^'"".  that   we  can 

tlu.  proofs  of  his  innocence  in  the'hajids  e!  '"."t^i"   f""!-  »  <='»'"? '     C"".  "=•  '"   w-sid- 

his  latnily  for  their  recovery  of  the  funda.  ^>eK  thm   policy,  give  to  it   the  effect  of 

The  right  and  duty  to  defend  against  unjust  *«t  "laertJon.  wh|^,  if  expressed  in  terms, 

accusation  cannot  be  bartered  7way.  t"".'"*  '"^;?..™"*«^  ">?  P*^'?.  "  *"  " 

Fope  Mlg.  Co.  v.  OormuUy.  144  U.  S.  224,  ■''**    condition    went,    at    least,    altogether 

36  L.  ed.  414,  12  Sup.  Ct.  Rep.  632.  "^/' 

There  are  tome  diflerenoes  between  that 

Mr.  Justice  Brewer  delivered  the  opin-  ^  ^\  ""    »'^*-  '"    **>«  surrounding 

ion  of  the  court:  '"•'*■•  ™t  •*"•*  **"'  ""  material.    There 

There  is  nothing  in  the  policy  which  in  **  Pol'«y  was  taken  out  for  the  benefit  of 

terms    covers     the    contingency    here     pre-  ■'"'   insured's   esUte.     Here  the  beneflcUry 

sented,  the  extracts  therefrom  given  in  the  '»■   t*"*    "''"   °'   tl""    insured,   or,    if    she 

aetJpreceUing  •statement  being  all  that,  even  re-  *""'''   ""t   ■«   ''*'"'K   "   t^«   ti"™   °'   l"** 

moteiy,  by  suggestion  or  inference,  can  have  leath,  his   estate.     Aa    her  death    preceded 

any    bearing.     The    qiicBtion,    therefore,    is  "s,  the  conditions  of  the  insurance  became 

whether  an  ordinary  life  policy  containing  >ractically  the  same.     In  that  case  the  in- 

~~~   ~.pplicable  special   provisions  is  a  bind-  jured   had   assigned  all   his  interest  in  the 

tract  to  inaure  against  a  legal  eie-  policies    upon    certain    trusts,    though    the 

for  crime.    The  petttioueia    would  plaintiffs  were  his  assignees  in  bankruptcy. 
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Here  he  and  hie   wife,  the  original  benefi- 
eiarj,  transferred  a  half  interest  to  these 
plaintiffs,    who    were    their    creditors,    but 
the    amount    of    the    indebtedness    is    not 
ihown,  and  the  policy  provided  "should  this 
policy  be  assigned  or  held  as  seciurity,  a 
duplicate  of  said  assi^ment  must  be  filed 
with  the  company,  and  due  proofs  of  inter- 
est produced  with   proofs  of   death.    This 
eoonpany  does  not  guarantee  the  validity  of 
any  assignment;"  a  requirement  which  does 
BOt  appear  to  have   been   complied   with. 
So  that  the  rights  of  the  plaintiffs  depend 
mainly,  if  not  wholly,  upon  the  fact  of  the 
assignment  made  by  the  insured  after  the 
killing  of  his  wife  and  prior  to  his  execu- 
tion, and  the  further  fact  that  they  are  his 
sole    heirs.    The     plaintiffs,    therefore,    in 
cadi  of  the  cases  claimed  directly  under  the 
insured,  and  sought  to  recover  on  a  policy 
obtained  by  him,  the  maturity  of  which  was 
aocderatea  by  his  execution  for  crime.     In 
neither  policy  was  thei-e  any  express  stip- 
nlation  in   respect  to  such  a  contingency, 
10  that  the  reasoning  of  the  Lord  Chancel- 
lor is  pertinent  to  this  case,  and  it  is  reason- 
ing the  force  of  which  it  is  impossible  to 
avoid.    It  cannot  be  that  one  of  the  risks 
covered  by  a  contract  of  insurance  is  the 
crime  of  the  insured.     There  is  an  implied 
obligation  on    his    part    to  do  nothing    to 
wrongfully  accelerate  the  mattirity  of  the 
policy.    Public  policy  foiiiida  the  insertion 
in  a  contract  of  a  condition  which  would 
[386]tend  to  *  induce  crime,  and  as  it  forbids  the 
introduction  of  such  a  stipulation  it  also 
forinds  the  enforcement  of  a  contract  un- 
der circumstances  which  cannot  be  lawfully 
stipulated  for. 

That  case  was  cited  with  approval  in  Rit- 
ier  V.  Uutual  L.  Ins,  Co,  109  U.  S.  139,  42 
L.  ed.  G93,  18  Sup.  Ct.  Rep.  300,  in  which 
we  held  that  a  life  insurance  policy  taken 
out  by  the  insured  for  the  benefit  of  his  es- 
tate was  avoided  when  he,  in  sound  mind, 
intentionally  took  his  own  life;  and  this, 
irrespective  of  the  question  whether  there 
was  a  stipulation  in  the  policy  to  that  ef- 
fect, or  not;.  In  the  opinion  other  cases 
were  cited  bearing  more  or  less  directly  on 
the  general  question.  Among  them  was 
yeic  7ork  Mut,  L.  Ins,  Co,  v.  Armstrong^ 
117  U.  8.  691,  600,  29  L.  ed.  997,  1000,  6 
Sup.  Ct.  Kep.  877,  881,  an  action  by  the 
assignee  of  a  life  insurance  policy,  and  the 
defense  that  the  assignee  murdered  the  in- 
■nred  in  order  to  get  the  benefit  of  the  pol- 
icy; in  respect  to  which  Mr.  Justice  Field, 
speaking  for  the  court,  said: 

"It  would  be  a  reproach  to  the  jurispru- 

denee  of  the  country  if  one  could  recover 

insarance  money  payable  on  the  death  of  a 

party  whose  life  he  had  feloniously  taken. 

As  well  might  he  recover  insurance  money 

opon  a  building  that  he  had  wilfully  fired.^' 

Also    Hatch    v.  Mutual    L,  Ins.    Co.  120 

Mass.  650,  552,  21  Am.  Rep.  541,  542,  an 

action  on  a  policy  of  insurance  on  the  life 

of  a    married    woman    whose    death    was 

caused  by  a  miscarriage  produced  by  illegal 

operation  performed  upon  and  voluntarily 

inlmiitted  to  by  her  with  an  intent  to  cause 
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an  abortion,  and  without  any  justifiable 
medical  reason  for  such  an  operation,  from 
the  opinion  in  which  these  words  wore, 
quoted: 

"We  can  have  no  question  that  a  contract 
to  insure  a  woman  against  the  risk  of  her 
dying  under  or  in  consequence  of  an  illegal 
operation  for  abortion  would  be  contrary  to 
public  policy,  and  could  not  be  enforced  in 
the  courts  of  this  commonwealth." 

Also  Supreme  Commandefy  K.  of  G.  R. 
V.  Aiiisuorth,  71  Ala.  43G,  447,  46  Am.  Rep. 
332,  336,  a  case  of  the  suicide  of  the  in- 
sured, in  which  is  tJbis  language: 

"Death,  the  risk  of  life  insurance,  the 
event  upon  which  the  insurance  money  is 
payable,  is  certain  of  occurrence;  the  uncer- 
tainty of  the  time  of  its  occurrence  is  the 
material  element  and  ^consideration  of  thc[367] 
contract.  It  cannot  be  in  tJbe  contempla- 
tion of  the  parties  that  the  assured,  by  his 
own  criminal  act.  shall  deprive  the  contract 
of  its  material  element;  shall  vary  and  en- 
large the  risk  and  hasten  the  day  of  j)ay- 
ment  of  jthe  insurance  money.  .  .  .  Tlie 
fair  and  just  intei'pretation  of  a  contract 
of  life  insurance  made  with  the  assured  is 
that  the  risk  is  of  death  proceeding  from 
other  causes  than  the  voluntary  act  of  the 
assured  producing  or  intended  to  produce 
it.  .  .  .  The  extinction  of  life  by  disease, 
or  by  accident,  not  siiicide  voluntary  and 
intentional  by  the  assured  while  in  his 
senses,  is  the  risk  intended;  and  it  is  not 
intended  tliat,  without  the  hazard  of  loss, 
the  assured  may  safely  commit  crime." 

But  the  stress  of  the  plaintiffs'  conten- 
tion rests  on  the  allegation  that  the  insured 
was  unjustly  convicted  and  executed;  that 
he  did  not  in  fact  commit  the  crime  of  mur- 
der or  participate  therein,  and  that  if  he 
did  it  was  while  he  was  insane  and  not  re- 
sponsible for  his  actions.  It  is  urged  that, 
according  to  the  authorities  heretofore 
cited,  the  risk  which  is  not  insured  against 
is  deat^  as  a  punishment  for  crime;  that  if 
there  be  no  crime,  no  wrong  done  by  the 
insured,  the  mere  fact  of  his  death  as  the 
outcome  of  proceedings  in  a  court  of  justice 
does  not  vitiate  the  contract  of  insurance 
unless  there  is  some  express  stipulation 
therefor.  It  is  said  that  the  adjudication 
in  the  criminal  case  is  not,  as  to  these 
plaintiffs,  conclusive  of  the  insured's  guilt; 
that  they  may  show  in  this  independent  ac- 
tion facts  which  would  satisfy  a  jury  that 
the  outcome  of  those  legal  proceedings  was 
unjust  because  the  insured  did  not  partici- 
pate in  the  crime,  or,  if  he  did,  that  he  was 
legally  irresponsible  therefor  by  reason  of 
insanity.  It  is  not  doubted  that  the  crim- 
inal prosecution  was  an  adjudication  of 
the  insured's  guilt,  his  sanity  and  legal  re- 
sponsibility for  the  crime,  but  the  principle 
of  res  judicata  is  that  a  judgment  is  con- 
clusive only  as  between  the  parties  and 
their  privies,  and  these  plaintiflTs  say  they 
were  not  parties  to  the  criminal  action,  and 
are  not  privies  to  either  party  thereto. 

If  the  case  turned  on  the  applicability  of 
the  principle  of  res  judicata  there  would 
be  little  difficulty  in  reaching  a  conclusion. 
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There  is  no  identity  of  parties,  nor  are  the       See  to  what  any  other  conclusion  would 

[368] two  parties  to  *this  action  privies  to  those  lead:     Suppose  beneficiaries  at  the  time  of 

in    the    criminal    proceeding.     A    judgment  the  trial  of  an  insured  for  murder  were  po»- 

in  a  criminal  prosecution  for  assault  and  sessors,  and  the  sole  possessors,  of  a  knowl- 

battery  cannot  be  invoked  ajs  res  judicata  in  edge  of  facta  that  would  establish  his  in- 

a  civil  action  by  the  party  injured  to  re-  nocenoe.     As  good  citiisens  it  would  be  their 

cover  damages.    But  there  the  two  actions  duty  to  furnish  that  evidence  and  thus  pr^- 

run    along    parallel    lines,    and    the    relief  vent  a   miscarriage   of  justice.    As   beneft- 

sought  in  each  is  the  direct  and  natural  re-  ciaries  it  would  be  their  interest  to  with- 

suit  of  the  wrong  complained  of.    Here  the  hold  their  evidence,  and  thus  let  an  inno* 

civil  action  is  foundea  upon  the  result  of  cent  man  be  punished.    Can  a  contract  be 

the  other, — cannot   be   maintained    but  for  upheld  which  is  not  only  a  wager  upon  the 

the  fact  of  that  result.    If  the  insured  had  result    of    criminal    proceedings,    but    alao 

been  acquitted,  there  would  have  been  no  tends  to  place  before  individuals  an  induee- 

cause  of  action  on  the  poli^,  while  the  fact  ment  to  assist  in  bringing  about  such  mia- 

that  the  defendant  in  the  illustration  given  carriage  of  justice? 

was  acquitted  of  the  criminal  offense  would       In  Evans  v.  Jones,  5  Mees.  ft  W.  77,  an 

not  bar  the  civil  action  to  recover  damages,  action  was  brought  on  a  wager  as  to  the 

Cottingham  v.  Weeks,  54  6a.  275.  conviction    or  acquittal    of  a    prisoner  on 

This  action  can  be  maintained  only  on  trial  on  a  criniiiuil  charge,  and  it  was  h^d 

the  assumption  that  there  was  a  failure  of  that    the    action    could    not   be    sustained, 

justice  in  the  criminal  case.     It  implies  a  Lord   Abinger    observed:     "No  man    has  a 

miscarriage  of  justice.     But  can   there  be  right  to  acquire,  by  his  own  act,  an  inter- 

a  contract  of  insurance  against  the  miscar-  est  in  interfering  with  the  proceedings  of 

riage   of  justice!     In   the  opinion   of  the  courts  of  justice,  more  especially  of  crim- 

court  of  appeals  the  question  is  thus  stated  inal  justice,  in  which  a  man  is  bound  hon- 

*'^«^*"*^?^^  *  .  .      ,       .  estly  to  declare  all  he  knows  relative  to  the 

"Can    there    be    -    ' — '    '"'       ^ 

against   the 

contracts  1^  ^. — ^  —  —  r ^^  —  j-  rect  interest  in  procuring  v..^  ^^,m^^^^  ^ 

dicial  murder?  If  one  policy  so  written  be  ..^  ^^i^ry^^^.  ««5  .uti^.i^t.  «f  ;«  {»«»^o;ki^ 
valid,  the  business  of  iJisuring  against  the  ^^  P"«>ner;  and  although  it  is  impossible 
fatal  mistakes  of  juries  and  Moults  would  J?  ^^^  m  what  prwjise  manner  an  improper 
be  legitimate.  The  same  principle  could  be  ^'^^  "1?^  ^®  «^«^'  or  whether  it  will  have 
applied,  in  a  kind  of  accident  insurance,  to  ??y  ^?^^  ^^  »o^  yet  the  very  tendency  of 
the  miscarriage  of  justice  in  cases  that  led  ^^^  ^^^^  to  act  in  such  a  way  as  to  pervert 
to  convictions  and  punishments  not  capital,  the  course  of  justice  is  a  sufficient  founda- 
And  in  each  suit  to  enforce  such  a  policy  tion  for  the  illegality  of  such  w»^ere,» 
the  issue  as  to  the  fatal  judicial  mistake  (p.  81.)  Baron  Parke  concurred  in  these 
would  be  tried  by  another  jury  and  court  words:  "I  entirely  agree.  No  case  has 
not  infallible.  been  cited  at  variance  with  the  principle 
laid  down  by  the  Lord  Chief  Baron.     It  ap- 

"It  is  the  policy  of  every  state  or  organ-  pears  to  me  that  it  is  a  reasonable  objee- 

ized  society  to  uphold  the  dignity  and  in-  tion  to  the  legality  of  a  'wager  that  it  haalSI 

tegrity  of  its  courts  of  justice.     Such  con-  a   tendency    to    influence   and    pervert    the 

tracts  would  be  speculations  upon  whether  course  of  criminal  justice.     There  ought  ta 

the   courts  would   do   justice.     They  would  be  a    disposition  in    every  person  to    come 

tend  to  encourage  a  want  of  confidence  in  forward   and   give   any  evidence   which    he 

the   efficiency  of  the   courts.    They   would  ^^^y  ^  j^  possession  of,  tending  to  insure 

tend  to  stir  up  litigation,-litigation  that  ^^^^^  ^^  acquittal  or.  conviction  of  a  per- 

would  reopen  tried  issues.     They  would  im-  „^„  i^-«„  „«iL.  »  /t*;^;»oi  oKo^r*...  k..^-^^ 

press  the  public  with  the  belief  ^that  the  re-  ^^Jl  ^Tn^^ ofTiaS  oV  S  S 

8ult8j>f  trials  of  the  gravest  kind  were  so  ^^S^?  jX  toTu«  t?e  ^?^  to  it  Lltfi^ 

uncertain  that  the  innocent  could  not  es-  *^*f"""  "  •*'  a*iv*«^  ^^  y^^^j  w  *u  ^^«^« 

cape  condemnation   by  a  jury  and  unjust  ^  ^^«  ^*^»«  testimony,  if  it  be  his  interest 

judgment  by  the  court,  or  obtiin  pardon  of  ^  P'".^"^  ^  <x>nviction,  or,  if  the  other  w^j, 

the  executive.     Such  contracte  would  encour-  to  withdraw  from  the  court  evidence  which 

age  litigation  and  bring  reproach  upon  the  ^^  "**y  ^^^^^  P^?^»  *^  the  time  of  laying 

[369jstate,   •its  judiciary,    and    executive,    and  the  wager,  or  which  may  afterwards  come 

would,  we  think,  be  against  public  policy  ^ }Y^  knowledge.    And  even  if  a  piurty  be 

and  void.    The  policy  of  the  law  ofteTper-  "^J^  »^  ^  situation  to  suppress  or  fabncate 

mits    and    even    requires,  for   error,  a  new  evidence,  still  he  may  influ«ice  Uie  result 

trial    of  a  convicted    defendant,  but   never  o^  the  trial  by  prejudicing  the  public  mind 

after  his  execution."  on   the   case,   and   thus   deprive  the  party 

The  views  thus  expressed  commend  them-  charged  of  the  fair  trial  to  which  he  ia  en- 
selves  to  our  judgment.     There  is  a  wager-  titled."     (p.  82.) 

ing  feature  in  such  a  stipulation  which  for-  It  may  be  said  the  plaintiffs  have  made 
bids  its  being  incorporated  into  a  policy  of  no  contract  in  which  any  element  of  wager 
insurance,  and,  if  it  cannot  be  formally  in-  exists.  The  contract  was  between  the  in- 
corporated into  the  contract,  its  omission  sured  and  the  company,  and  in  that  there 
therefrom  does  not,  by  implication,  give  it  was  no  other  element  of  wager  than  if 
JjU  and  validity.  found  in  any  ordinary  insurance  policy. 
S^a  187  V.  s. 
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Ibu  HUT  be  (cehDicallr  true.  The  pUin- 
tiffe  nutae  no  contract,  but  they  are  acek- 
btg  to  enforce  one  containing,  to  far  n  thcj 
ire  eoaeeraed,  all  the  elements  which,  as  in- 
dicated in  the  quotations  just  made,  foirfaiil 
its  enforcement  on  the  ground  of  public  ' 
policy.  They  claim  in  pul,  under  an  as- 
lignment  niade  before  the  homicide,  the 
talue  of  which,  however,  the;  do  not  dia- 
doae,  and  they  were  the  heirs  of  the  in- 
nired,  and  tifter  the  death  of  his  wife  and  ' 
children,  would.  In  the  absence  of  any  will, 
become  the  beneficiaries  in  full.  So  they 
■tood  prior  to  the  trial,  with  a  personal  in- 
tereit  drawing  them  In  one  direction,  and  a 
public  duty  which  might  possibly  compel 
actiTc  efforta  in  a  contrary  direction.  That 
Iheee  plaintiffs  may  have  knowu  nothliig  in 
napect  to  the  circumstances  of  the  honii. 
dde,  or  been  unable  to  fumieh  any  evidence 
pro  or  eon  m  the  matter  of  insanil^,  is  im- 
material. It  is  enough  that  the  contract 
hu  Buch  a  tendency,  and  it  is  not  essential 
that,  in  fact,  it  produced  a  conilict  in  thp 
minds  of  these  plaintiffs  or  changed  their 
conduct 

The  judgment  of  the  Court  of  AfpcaU  is 
tfirm^. 


(Bte%  and  to  render  Judgment 


UNITED  STATES. 

(See  a.  C.  Beporter'B  ed.  3T1-401.) 

Isdian  claimanta — right  to  share  in  diftri- 
iviion  of  aicard — laches — eourf  of  clitime 
~tight   to  inquire  into  execution  of  itg 

fodgment. 

L  The  fallere  of  some  of  tbe  clslminls  under 

(  Indcment  awarding  a  certain  sum  to  unt 

4entlDed   Pottawatomie   Indians,   to   furnish 

uj  evIdtDce  o(  their  right  to  share  therein 

uilll  after  the  Inillan  De[iarlineiit,  In  purru- 

(nee  of  the  Judgment,  has  attempted  to  Iden. 

ntj  the  cislmants,   and   the  fund  hss  been 

dlilrlbnled  to  the  clalmaotB  thn*  Identified, 

will  preclude  them  from  maintaining  a  suit 

tflilnst  the  goTernment  for  the  share  wbleh 

the;  should  bave  received. 

t  Ju  rind  let  lop  of  s  petition  whteb  raises  the 

question  as  to  the  due  and  proper  execution 

of  s  prior  Judgment  of  the  court  of  clslms 

msking  nn  award   to   tbe  Pottawatomls  In. 

dlsna,  but  leaving  to  tbs  Indian  Department 

the   Identiacatloti    of   the   claimants   entitled 

to  share  In  Its  distribution,  was  given  such 

court  b7  the  act  of  Uarch  IB.  1890  (26  Stat. 

at  L.  24,  chap.  SB),  conferring  apon  It  Jnrls- 

dirtloo   to    try    all    Questioai  arising    out   of 

treaty  stlpnlatlona  ttetween  such  Indians  and 

hoTS.^As  to  lachei  u  a  defeiue — see  notes 

t«  Bsmmood  v.  Horiklns,  36  L,  ed.  U.  S.  135: 

Mix  V.   Patrick,   38  L.  ed.  D.   a.  ?20i   Middle 

town  T.   Newport   Hospital    (R.   I.)    1    L.  K.  A. 

lail  Calboun  v.  Delhi  k  It.  R.  Co.    (N.   Y.)    8 

L.  R.  A.  248:  and  CoSey  v.  Emigh  (Colo.)   IC 


which  they  should  have  received  out  of  an 
award    which    has    been     distributed.     Af- 

See  same  case  below,  3«  Ct  CI.  427. 

Statement  by  Mr.  Justice  Bre^ren 

On  March  19,  1890,  Congress  passed  an 
act  f2tt  Stat,  at  L.  24,  cliup.  311)  giving  to 
the  oourt  of  claims  jurisdiction  to  try  aJI 
questions  arising  out  of  treaty  stipulations 
between  the  United  Statw  and  the  Potta- 
watomie Indians  o(  Michigan  and  Indiana, 
uneniliarraased  by  reason  o(  any  estoppel 
supposed  to  arise  from  the  Joint  resolution 
of  Congress  approved  April  18,  laOG,  or  a 
receipt  in  full  given  by  certain  Fottawat- 
oniic  Indians  under  the  provisions  of  that 
resolution.  Under  the  authority  of  this 
act  two  petitions  were  Hied  in  the  court  of 
claims,  one  on  April  14,  18B0,  in  bebsJf  of 
"the  Pottawatomie  Indians  of  Michigan  and 
Indiana,"  no  individuals  being  named,  by 
John  Critcher,  their  attorney,  his  authority 
being,  as  stated,  an  "agreement  between 
said  Critcher  and  the  buainees  commiLten  of 
said  Indians,  dated  September  29,  1887,"' 
the  other  on  November  5,  1890,  by  Phineas 
Pam.to-pee  and  1,371  other  Pottawatomie 
Indians  of  Michigan  and  Indiana,  by  John 
B.  Shipman,  their  attorney.  On  .lanuary 
8,  1891,  these  two-  cases  were  consolidated, 
and  on  June  27,  1S92  (27  Ct.  CI.  493),  a 
Judgment  was  rendered  against  the  United 
States  for  $104,620.  The  claimants  in  each 
of  the  cases  so  consolidated  'appealed  to  this[3TS^ 
court,  which  on  April  17,  181)3,  aflirincd  tlie 
judgment.  148  U.  S.  691,  37  L.  ed.  813,  13 
Sup.  Ct.  Rep.  742.  -  On  April  20,  1893,  the 
mandate  waa  filed  in  the  court  of  claims. 

While  the  Judgment  determined  the 
nmount  due  from  the  United  States,  it  did 
not  determine  to  how  many  or  which  of  the 
various  individual  plaintifT^j,  or  in  what 
proportion,  the  amount  thus  adjudged  to  be 
due  from  the  United  States  should  be  paid. 
The  court  of  claims.  In  ita  opinion,  said  (p. 
414h 

"Congress  have  recopiized,  by  the  verr 
title  of  the  act,  a  claimant  designated  as 
the  'Pottawatomie  Indians  of  Michigan  and 
Indiana,'  and  under  that  generic  head  is  to 
be  determined  the  aggregate  right  of  such 


which  by  law  has  incumbent  on  it  the  ad- 
ministration of  the  trust  which  in  legal  con. 
templatiun  exists  between  the  United  States 
and  the  different  tribes  of  Indians." 

By  this  court  it  was  sUted  (p.  703.  L. 
ed.  p.  817,  Sup.  Ct.  Rep.  p.  747)  : 

"How  tlw  motiayi  k>  Awarded  abould  he 
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distributed  among  the  several  daimants  it  and  prepare  a  roll  of  the  Pottawatomie  In- 

is  not  easy  for  us  to  say.    The  findings  of  dians  of  Michigan  and  Indiana  who  wevi 

the  court  below,  and  the  contradictory  state-  entitled  to  share  in  such  judgment,  and  ap- 

ments  of  the  several  briefs  filed  by  the  ap-  propriated    the    sum     of    $1,000     therefor, 

pellants,  have  left  this  part  of  this  subject  After    an     inspector    had    been    appointed 

u  a  very  confused  condition."  under  this  act,  and  while  he  was  engaged  in 

And,  after  quoting  the  language  of  the  taking  the  census,  counsel  for  the  preaent 

court  below,  we  further  said:  petitioners,  who  was  counsel  for  petitioners 

"On  the  other  hand,  it  is  contended,  with  m  the  second  of  the  original  suits,  ad- 
great  show  of  reason,  by  the  petitioners  who  dressed  a  communication  to  the  Secretary 
are  represented  in  case  No.  1,125  (16,842  of  the  Interior  of  date  July  27,  1895,  repre- 
in  the  court  below),  that  the  question  of  senting  that  such  census,  *by  reAaon  of  the[ 
what  Indians  are  entitled  to  participate  in  basis  upon  which  it  was  ordered,  would 
the  fund  is  one  of  law,  to  be  settled  by  the  omit  many  Indians  entitled  to  share  in  the 
court,  and  should  not  be  left  to  clerical  judgment  Before  any  further  instructions 
functionaries.  Our  difficulty  in  disposing  could  be  ffiven,  and  in  August,  1895,  the  in- 
of  this  part  of  the  subject  is  that  we  have  spector  filed  in  the  Interior  Department  his 
neither  findings  nor  concessions  tiiat  enable  repo^rt  and  census.  Acting  upon  the  si^ 
us  to  deal  with  it  intelligently.  gestions  made  in  the  letter  of  counsel,  a 

"It  is  to  be  observed  that  the  court  be-  new  inspector  was,  on  February  5,  1896, 
low  found  as  a  fact  (see  finding  10)  that  designated  to  examine  and  report  upon  tbe 
the  average  proportion  between  uie  Indians  claims  of  any  parties  other  than  those  al- 
who  removed  west  and  those  who  remained  ready  upon  the  census  roll,  and  upon  bis 
was  as  2,812  of  the  former  to  291  of  the  report,  of  date  March  14,  189G,  making 
latter,  and  the  court  used  that  relative  pro-  some  slight  additions,  payment  of  the  entire 
portion  of  numbers  as  a  factor  in  comput-  amount  of  the  judgment  was  made,  and 
ing  the  amount  due  the  petitioners.  made  per  capita,  to  all  the  individuals  on 
[373]  *"The  petitioners,  however,  number  1,371  the  revised  list  Thereafter,  and  on  April 
in  case  No.  1,125,  but  the  number  repre-  22,  1899,  these  petitioners  filed  their  peti- 
sented  in  No.  1,133  (16,473  in  tlie  court  be-  tion  in  the  court  of  claims,  alleging  in  sub- 
low)  is  not  precisely  stated.  It  is  alleged  stance  that  they  were  entitled  to  partici- 
in  the  brief  filed  in  behalf  of  petitioners  in  pate  in  the  sum  awarded  against  the  United 
case  No.  1,125  that  only  91  Indians  are  ac-  States,  and,  as  they  had  not  received  their 
tually  represented  in  case  No.  1,133,  and  share  of  those  moneys,  they  prayed  a  judg- 
that  the  other  200  Indians  are  among  those  ment  therefor.  Upon  a  hearing,  the  court 
represented  in  case  1,125.  of  claims  decided  against  them,  and  on  May 

"But  these  facts  are  not  found  for  us  in  20,   1901,  entered  a  judgment   (36  Ct.  CI. 

any  authoritative  form.    Nor,  indeed,  would  427 )   dismisi^ing  their  petition,  from  whicli 

it  seem  that  the  court  below  was  furnished  judgment  this  appeal  was  taken, 
with  information  sufficient  to  enable  it  to 

define  what  Indians  or  what  number  of  In-  Mr.  Jolin  B.  Shipman  argued  the  cause 

dians   entitled    to    distribution    are    repre-  and  filed  a  brief  for  appellants: 

sented  by  the  respecUve  attorneys  or  agwits.  The  court  of  claims  has  jurisdicUon  of  a 

"Unable  as  we  are  to  safely  adjudicate  claim  based  upon  the  unpaid  balance  of  a 

this    question  as    between  these   classes  of  judgment. 

claimants,  we  can  do  no  better  than  acqui-  United  States  v.  O'Qrady,  22  Wall.  641, 

csce  in  the  suggestion  of  the  court  below,  22  L.  ed.  772;  Uohha  v.  United  States,  19  Ct 

that  it  is  one  to  be  dealt  with  by  the  author-  ci.  220;  Broirn*8  Case,  6  Ct  CI.  171. 

iUes  of  the  government  when  they  come  to  Under  the  specific  appropriations  made  by 

distribute  the  fund.  Congress,  a  means  of  satisfying  the  claim 

"As  these  petitioners  no  longer  have  any  was  provided.    The  claim  is  therefore  also 

tribal  organization,  and  as  the  statutes  di-  founded  upon  a  law  of  Congress  within  the 

rect  a  division  of  the  annuities  and  other  meaning  of  U.  S.  Rev.  Stat  §  1059,  and  is 

sums  payable,  by  the  head,  and  as  such  has  one  of  which  tlie  court  of  claims  has  jurisdic- 

been  the  practice  of  the  government,  per-  tion. 

haps  the  necessities  of  the  situation  demand  United  States  v.  Weld,  127  U.  S.  51,  32  L. 

that  the  identification  of  each  claimant  en-  ed.  62,  8  Sup.  Ct  Rep.  1000;  HukiWs  Case, 

titled  to  share  in  the  distribution  shall  be  iq  ct.  CI.  662;  Huffman's  Case,  17  Ct  01. 

left  to  the  officers  who  are  the  agents  of  the  55.  Mordecai  Case,  19  Ct  CI.  11;  Wray  v. 

government     in     paying     out     the     fund.  United  Staie^^,    19   Ct.   CI.    154;   Jordan  v. 

United  States  v    9?„fi^«"^«.    148   U.   S.  United  States,    19   Ct   CI.    108;    Ocorge  t. 

427,  37  L.  ed.  509,  13  Sup.  Ct.  Rep.  650.  United  States,    18   Ct    CI.   432;    Blount   r. 

On  August  23,  1894,  Congress  passed  an  United  States,  21  Ct.  CI.  274. 

act  (28  Stat  at  L.  450,  chap.  307)   appro  a  debtor  is  bound  to  know  his  creditor, 

priating  money  for  the  payment  of  judg-  and  to  find  and  pay  him  before  his  obliga- 

ments    of   the   court   of   claims,    including  tion  will  be  canceled. 

therein    the    amount  of  this    judgment  in  Jones  v.  Rickctts,  7  Md.   108;  Startup  r. 

favor    of    the    Pottawatomie    Indians.    On  \facdonald,    6   Mann,    ft  G.  593;    1    B^ich, 

March  2,  1895,  it  passed  a  further  act   (28  ;^  ontr.  |  320. 

Stat,   at  L.   894,  chap.    188)    directing  the  The  fact  that  a  claim  has  never  been  pre- 

Secretary  of  the  Interior  to  detail  or  em-  -ented  to  any  department  for  payment,  and 

pfoj'  an  Indian  inspector  to  take  a  census  has  never  been  allowed  or  rejected  by  any 
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officer  of  the  government,  is  immaterial  and 
in  no  way  aiTects  the  claimant's  right  to  sue 
and  recover  upon  it. 

United  Htaies  v.  Clyde,  80  U.  S.  38,  20  L. 
ed.  479:  United  States  v.  Kaufman,  96  U. 
8.  671,  24  L.  ed.  792;  Campbell  v.  United 
States,  107  U.  S.  407,  27  L.  ed.  592,  2  Sup. 
Ct  Rep.  759;  United  States  v.  Know,  128 
U.  S.  230,  32  L.  ed.  465,  9  Sup.  Ct.  Rep.  63 ; 
ViUted  States  v.  Etving,  140  U.  S.  144,  35 
L  ed.  389,  11  Sup.  Ct.  Rep.  743;  United 
Biates  V.  Fletcher,  147  U.  S.  667,  37  L.  ed. 
323,  13  Sup.  Ct.  Rep.  434. 

Trustees  and  all  other  persons  having 
money  in  their  hands  to  distribute  and  pay 
over  to  other  persons  must  see  that  the 
money  reaches  the  hands  of  the  persons  en- 
titled to  receive  it ;  for  if  they  make  any  mis- 
take in  the  person  to  whom  they  pay  the 
money,  th^  are  still  liable  to  pay  it  to  the 
proper  person. 

2  Perry,  Tr.  5  920;  2  Beach,  Tr.  §9  523, 
624;  1  Lewin,  Tr.  344,  J  6;  Underbill,  Tr. 
pp.  486-488. 

No  Indian  agent  had  or  could  be  invested 
with  autliority  to  drop  or  leave  off  one  In- 
dian upon  any  of  the  rolls,  whatever  the 
cause  might  be. 

United  States  v.  O'Qrady,  22  Wall.  641,  22 
L  ed.  772. 

Mr,  William  H.  Bntton  argued  the 
cause,  and,  with  Assista/nt  Attorney  General 
Pndt,  filed  a  brief  for  appellee: 

Tlie  original  suit  must  have  been  brought 
for  the  benefit  of  all  interested. 

Story,  Eq.  PL  |§  98,  99;  Leigh  v.  Thomas, 
2  Ves.  Sr.  312;  Brown  v.  Ricketts,  3  Johns. 
Ch.  553. 

In  such  suits  anyone  who  has  an  interest 
in  the  matter  in  controversy  can  come  in  and 
claim  that  interest,  although  he  is  not  made 
a  party  to  the  bill. 

Stor>',  Eq.  PI.  fi  99;  West  v.  Randall,  2 
Mason,  181,  Fed.  Cas.  No.  17,424;  Waits  v. 
rcfli;)/c.  1  Sim.  A  Stu.  319;  Qifford  v.  Hort, 
1  Sch.  &  Lcf.  409. 

It  is  therefore  evident  that  any  one  of  the 
claimants  in  the  present  suit  had  a  right 
to  enter  as  a  claimant  in  the  suit  in  which 
the  judgment  was  rendered,  or  to  press  his 
claim  before  the  Indian  office  had  distributed 
the  judgment. 

A  decree  in  such  a  suit,  fixing  the  amount 
of  the  fund  to  which  a  class  is  entitled,  is 
binding  on  the  whole  class,  although  some  of 
thero  may  not  have  been  made  parties  to  the 
suit,  and  may  not  have  taken  advantage  of 
the  deoree. 

Story,  Eq.  PI.  fi  99;  Kenyon  ▼.  Worthing- 
ion,  2  Dick.  668. 

When  a  distribution  is  made  under  a  de- 
cree of  court  in  such  a  suit,  those  who  do  not 
come  in  and  claim  their  shares  and  prove 
their  right  thereto  before  such  distribution 
Are  bound  thereby,  and  cannot  afterwards 
maintain  a  suit  for  the  share  which  they 
•hould  have  received. 

Story,  Eq.  PI.  9  94;  Fanell  v.  Smith,  2 
Ball  k  B.  337;  David  v.  Frotcd,  I  Myl.  &  K. 
£00;  Oillespie  v.  Alexander^  3  Ru.ss.  131; 
Greig  ▼.  Somcrville,  1  Russ.  k  M.  338;  Hal- 
ktt  ▼.  Ealleti,  2  Paige,  15;  Campbell  v. 
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Texas  d  N,  0.  R.  Co.  1  Woods,  368,  Fed.  Cas. 
No.  2,366;  Kerrison  ▼.  Bietoart,  93  U.  S. 
155,  23  L.  ed.  843. 

In  many  of  the  Indian  cases  that  have 
come  before  the  court  of  claims,  where  it 
was  necessary  to  distribute  a  fund  to  indi- 
vidual Indians,  that  court  has  directed  the 
fund  to  be  distributed  practically  in  the  same 
way  that  this  fund  was  distributed. 

Western  Cherokee  Indians  v.  United 
States,  27  Ct.  C51.  61;  Joumeycfike  v.  Chw- 
okee  Nation,  28  Ct.  <C1.  319;  Whitmire  ▼. 
Cherokee  Nation,  30  Ct  CI.  187. 

These  claimants  are  estopped  from  claim- 
ing a  share  in  this  fund. 

Pomeroy,  Eq.  Jur.  2d  ed.  fi  805. 

Mr.  Justice  Brewer  delivered  the  opin- 
ion of  the  court: 

There  is  an  apparent  hardship  in  the  re- 
sult of  this  litigation,  but  one  wtiich  we  are 
constrained  to  believe  the  plaintiffs  are 
chiefly  responsible  for,  and  which  can  be  re- 
lieved only  by  the  action  of  Congress.  Two 
sets  of  Claimants  appeared  in  the  former 
suits,  each  represented  b^  separate  counsel, 
and,  aiter  a  consolidation,  the  litigation 
proceeded  only  so  far  aa  to  determine  the 
fact  of  the  liability  of  the  government  and 
the  extent  of  that  liability,  leaving  undeter- 
mined the  individuals  entitled  to  share  in 
the  amount  awarded  against  the  ^vem- 
ment,  or  the  proper  basis  of  distribution  be- 
tween those  so  entitled.  In  the  *first  of  the[376] 
suits  ninety-one  Indians  were,  it  is  said, 
represented,  while  the  petition  in  the  sec- 
ond suit  set  forth  the  names  of  1,371  per- 
sons whose  names  and  residences  were 
given,  and  who  were  alleged  to  be  entitled 
to  share  in  whatever  money  should  be 
awarded  against  the  government  The  court 
of  claims,  after  finding  the  amount  that 
was  due,  in  terms  declared  that  it  left  "the 
question  of  distribution  to  that  department 
of  the  government  which  by  law  has  incum- 
bent on  it  the  administration  of  the  trust 
which  in  legal  contemplation  exists  between 
the  United  States  and  the  different  tribes 
of  Indians."  This  court  affirmed  that  de- 
cision, and  in  so  doing,  after  saying  that 
there  was  nothing  in  the  record  which 
would  enable  them  to  identify  the  claim- 
ants, added:  "Perhaps  the  necessities  of 
the  situation  demand  that  the  identification 
of  each  claimant  entitled  to  share  in  the 
distribution  shall  be  left  to  the  officers  who 
are  the  agents  of  the  government  in  paying 
out  the  fund."  Such  being  the  final  orders 
in  the  consolidated  cases,  proceedings  for 
ascertaining  the  individual  beneficiaries 
were  right^illy  had  in  accordance  with  the 
directions  then  made.  It  is  no  argument 
against  upholding  that  which  was  done  to 
say  that  some  other  and  more  satisfactory 
procedure  might  have  been  ordered.  Pos- 
sibly it  would  have  been  better  for  the  court 
to  have  appointed  a  master  and  proceeded 
According  to  the  rules  of  equity  in  identi- 
fying the  beneficiaries  of  the  fund.  How- 
ever, it  was  not  so  ordered,  and  both  the 
claimants   and   the    goveruBuradb  ^«t%  ^^- 
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structed  and  concluded  by  the  decision  in 
respect  to  the  method  of  identification. 

The  mandate  of  this  court  was  filed  in 
the  court  of  claims  on  April  20,  1893,  and 
on  August  23,  1894,  Congress  passed  an  act 
appropriating  money  for  the  payment  of 
the  judgment  The  fund  thereby  became 
available  for  distribution.  No  action,  so 
far  as  appears,  was  taken  in  the  court  of 
claims  or  m  the  Indian  Department  lookine 
to  an  identification  of  the  parties  entitled 
to  this  money  until  after  March  2,  1895. 
Nearly  two  years  had  passed,  and  no  effort 
had  been  made  by  the  petitioners  to  estab- 
lish to  the  satisfaction  of  the  court  or  the 
officers  of  the  Indian  Department  their 
right  to  be  counted  among  the  distributees 
of  this  fund.  Obviously,  these  petitioners, 
[376]  whose  *names  and  places  of  residence  were 
stated  in  the  second  of  the  original  peti- 
tions, could,  if  they  had  seen  fit,  have  fur- 
nished proofs  of  identification. 

After  the  passage  of  the  act  of  Mardi  2, 
1895,  appropriating  $1,000  for  expenses,  an 
inspector  was  detailed  as  agent  to  take  a 
census  and  prepare  a  list  or  roll.  Then, 
for  the  first  time,  and  after  he  had  com- 
menced his  work,  do  we  hear  of  any  action 
on  the  part  of  these  petitioners,  and  that 
action  consisted  wholly  of  a  single  letter 
from  their  counsel  to  the  Secretary  of  the 
Interior.  This  was  the  scope  of  that  letter 
which  was  of  date  July  27,  1895:  The  in- 
structions given  to  the  agent  were  that,  in 
taking  the  census,  he  should  be  guided  by 
a  pav  roll  made  in  1866,  upon  which  there 
had  been  a  pro  rata  distribution  of  money 
awarded  by  Congress,  and  to  account  for 
all  the  Indians  whose  names  appeared  upon 
that  roll,  and  also  to  enroll  all  who  could 
furnish  proof  of  being  their  legal  descend- 
ants. Tne  letter  was  a  protest  against 
these  instructions,  calling  attention,  to  the 
fact  that  there  were  prior  rolls,  particu- 
larly those  of  1843  and  1844,  which  should 
be  taken  into  account  in  preparing  the  new 
census  or  list.  The  writer  also  attached  a 
list  of  the  names  of  some,  who,  so  far  as  as- 
certained, were,  he  stated,  heirs  of  persons 
named  on  one  or  other  of  these  rolls,  and 
of  other  individuals  who  were  also  entitled 
to  enrollment.  Apparently  before  any  ac- 
tion was  taken  by  the  department  upon  this 
protest,  the  agent  had  returned  a  list  or 
census  roll  of  those  found  by  him  entitled 
to  share  in  the  fund. 

Nevertheless,  the  contention  made  in  the 
letter  of  counsel  having  been  presented  to 
the  Secretary  of  the  Interior,  he  ruled  that 
those  persons  should  be  enrolled  who  were 
on^any  of  the  rolls  made  during  the  years 
from  1843  to  1866«  or  descended  from  one 
upon  those  rolls.  Thereupon  a  new  agent 
was  appointed,  and  directed  to  asceilain 
what  additions  to  the  list  returned  by  the 
first  agent  should  be  made  under  the  new 
rulinfTs.  The  work  of  this  agent  was  not 
fruitful  in  resulte,  as  he  only  reported  the 
names  of  two  persons  entitled  to  be  added 
to  the  list  or  roll.  Thereafter  one  was 
added  by  the  Department,  and  upon  the  list 
tAtu  eompiMitd  the  money  waa  paid  out  per 


capita.  The  number  to  whom  distribution 
was  made,  being  all  included  *in  the  oooi- 
pleted  list  or  roll,  was  272.  This  distrilm- 
tion  was  made  during  the  month  of  Novem- 
ber, 1896,  according  to  ti^e  statement  oi 
Chief  Justice  Nott,  in  delivering  the  opin- 
ion of  the  court,  although  there  is  no  9p^ 
dfic  finding  to  that  effect  The  report  oi 
the  second  agent  was  dated  March  14,  1896. 
No  action  appears  to  have  been  taken  Juj 
the  petitioners  intermediate  this  report  in 
March,  and  the  distribution  in  November; 
none,  indeed,  until  the  filing  of  this  peti- 
tion  on  April  22,  1899,  more  than  three 
years  after  the  report. 

The  fourth  finding  in  the  present  tail 
contains  this  statement: 

*'None  of  tl^e  Indians,  parties  in  or  rep- 
resented by  the  present  suit,  were  paid  ai 
aforesaid.  A  large  number  of  them,  to  wit, 
272,  whose  names  are  set  forth  in  schednU 
A  annexed  to  daimante'  requeste  for  find- 
ings, were  descended  from  Indians  whose 
names  were  enrolled  on  the  rolls  of  Indiani 
in  Michigan  in  the  years  1843,  1844  and 
1866." 

But  in  respect  to  this  finding  it  wai 
sUted  by  Chief  Justice  Nott: 

"The  evidence  now  produced  to  establish 
the  fact  that  272  of  the  present  claimanti 
are  direct  descendants  of  the  Indians  who 
were  upon  the  rolls  in  1843  and  1844  is  not 
altogether  satisfactory  to  the  court,  bvt  in 
the  absence  of  countervailing  testimooj  it 
may  be  said  to  present  a  prima  facie  case." 

So  the  case  stands  thus:  Congress  hav- 
ing referred  to  the  court  of  daims  an  in- 
quiry whether  anything  was  due  to  '*thc 
Pottawatomie  Indians  of  Michigan  aJnd  In- 
diana" by  reason  of  treaty  stipulations, 
nearly  fifteen  hundred  individuals  appealed 
in  two  suite,  subsequently  consolidated, 
claiming  that  there  was  a  large  amount  due 
under  uiose  stipulations,  and  representing 
that  they  were  the  parties  entitled  to  the 
benefit  thereof.  The  result  of  that  litiga- 
tion was  to  determine  that  a  certain 
amount  was  due  to  those  Indians,  but  there 
being  no  evidence  to  identify  the  individ- 
uals who  came  within  the  description  and 
were  entitled  to  share  in  the  amount  found 
due,  the  judgment  was  simply  for  a  reeo^ 
ery  of  such  amount,  and  it  was  speeially 
directed  that  the  identification  of  the  indi- 
viduals entitled  thereto  should  be  left  to 
the  officers  of  the  Indian  Department.  Alter 
two  years  had  passed  without  any  evidence 
being  furnished  by  ^individuals  of  thiir| 
right  to  participate  in  the  fund,  Congiees 
directed  the  Secretory  of  the  Interior  to  ap- 
point an  agent  to  examine  into  the  matter 
and  prepare  a  proper  roll  or  list  W^le 
sudi  agent  was  acting,  a  protest  waa  made 
by  the  counsel  in  one  of  those  suite  against 
the  basis  upon  which  he  was  preparing  the 
roll.  Although  that  agent  had  finished  hit 
work,  the  Secretory  of  the  Interior  accepted 
the  suggestion  of  counsel,  and  directed  a 
new  agent  to  examine  and  report  any  names 
which,  upon  the  basis  suggested  by  counsel, 
should  be  added  to  the  roll  already  pre- 
pared.   Aa  the  result  of  the  reporte  of  these 
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two  agents  a  roll  was  prepared  containing 
the  names  of  272  persons,  and  the  fund  was 
distributed  among  them. 

There  is  nothing  in  the  record  in  the  way 
of  finding,  report,  or  letter  tendinj^  to  show 
what  efforts  the  first  agent  made  in  respect 
to  the  matter  of  identification,  what  course 
he  pursued  or  what  steps  he  took,  and  in 
K^ect  to  the  second  agent  all  that  is  dis- 
doeed  is  that  which  appears  in  his  report, 
whidi  details  at  some  length  his  various 
efforts  to  secure  eividences  of  identification 
of  different  individuals.  In  short,  it  must  be 
uramed,  in  the  absence  of  any  showing  to 
the  contrary,  that  the  officers  of  the  ^vem- 
ment  acted  reasonably,  fairly,  and  with  all 
needed  diligence  in  discharging  the  duty 
imposed  upon  them.  While  from  the  pres- 
ent findings  it  appears  that  they  made  a 
mistake,  and  did  not  include  all  who  ought 
to  have  been  included  as  beneficiaries,  yet 
their  instructions  conformed  to  the  sugges- 
tions of  counsel  for  petitioners,  and  there 
it  nothing  to  show  that  they  did  not  make  a 
fall  and  honest  effort  to  carry  out  those  in- 
ttructions.  Complaint,  therefore,  must  be 
upon  one  of  two  grounds:  Either  that  the 
proper  course  to  pursue  in  the  wav  of  iden- 
tification was  not  taken, — but  that  objec- 
tioQ  comes  too  late,  for  it  was  concluded  by 
the  prior  decision, —  or  that,  a  mistake  hav- 
ing been  made  in  the  matter  of  identifica- 
tion, the  government  must  assume  all  the 
bnrden  of  the  mistake,  and  pay  a  second 
time  that  which  it  has  once  paid  in  pursu- 
tnce  of  the  directions  of  the  court.  That  is 
retlly  the  contention  of  the  petitioners. 

They  were  petitioners  in  one  of  the  orig- 
inal suits,  and  contend  that  they  were  en- 
[Mjtitled  to  share  in  the  fund,  and  that,  as  *the 
full  amount  awarded  by  the  court  and  ap- 
propriated by  Congress  has  already  been 
paid  to  others,  they  are  entitled  to  a  judg- 
ment against  the  government  for  that  which 
'\t  to  have  been  paid  to  them  out  of  the 

ior  appropriation.    The  court  of  claims 

ids  that  of  these  petitioners  272  oueht  to 
lutre  been  placed  upon  the  census  roll,  and 
were  entitled  to  a  share  in  the  fund.  The 
failure  to  receive  their  share  may  be  a 
hardship  to  these  petitioners,  but  it  must 
he  remembered  that  the  method  of  ascer- 
taining those  entitled  was  prescribed  by 
the  court  and  pursued  by  the  government. 
Haring  been  so  pursued,  that  fund  must  be 
cODsideied  as  properly  distributed. 

This  is  not  an  ordinary  judgment  at  law 
ii  which  the  plaintiff  entitloi  to  receive 
and  the  defendant  bound  to  pay  are  both 
named,  and  in  which  the  absolute  duty  is 
east  upon  the  defendant  to  see  that  the 
right  party  is  |>aid,  but  a  case  in  which  the 
amount  of  a  fund  for  distribution  was  de- 
termined, and  directions  made  for  ascer- 
ttfaiing  tJie  beneficiaries  of  that  fund.  The 
debtor  and  the  beneficiaries  were  each  in- 
terested in  the  question  of  identification, 
tnd  both  bound  by  the  conclusion  reached 
in  respect  thereto  if  the  directions  were 
fnlly  complied  with. 

To  what  would  any  other  ruling  result? 
The  finding  which,  evidently  from  the  opin- 
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ion  of  Chief  Justice  Nott,  was  not  very 
clearly  established,  that  272,  in  addition  U> 
those  already  paid,  were  entitled  to  a  part 
of  the  fund,  does  not  include  other  claim- 
ants, and  if  these  petitioners  should  obtain 
a  judgment  a^nst  the  United  States,  other 
petitioners  might  come  forward  with  like 
claim,  and  so  the  government  be  compelled 
to  pay  over  and  over  again,  although  it 
had  made  one  pavment  in  compliance  with 
the  directions  of  the  court.  Further,  if 
there  were  really  more  beneficiaries  entitled 
to  share  in  this  fund  than  those  who  act- 
ually received  payment,  those  who  were 
paid  received  each  too  much  and  should  re- 
turn the  overplus;  and  the  amount  of  that 
overplus  would  be  constantly  increased  as 
in  successive  actions  there  were  added  fur- 
ther beneficiaries,  for  the  distribution 
was,  as  stated,  per  capita, — a  mode  of  dis- 
tribution contended  for  by  the  petitioners. 
Petitioners  seem  to  assume  that,  although 
the  government  took  the  course  prescribed 
by  tlie  court  in  ascertaining  the  individualft 
entitled  to  *share  in  that  fund,  it  assumed [880] 
all  the  risk  of  mistake,  however  made,  and 
Uiat  they  could  wait  until  after  the  govern- 
ment had  acted  and  made  the  distribution, 
and  that  no  responsibility  rested  upon 
them  to  furnish  evidences  of  their  title. 
For  reasons  stated  we  cannot  assent  to  this 
view.  Where  a  fund  has  been  created,  and 
the  mode  of  distribution  prescribed  by  the 
court  which  established  the  amount  of  the 
fund,  its  disposition  in  accordance  with  the 
course  prescribed  by  the  court  must  be  held 
a  finality,  and  in  the  case  at  bar  any  fur- 
ther relief  must  be  obtained  from  Congress, 
and  cannot  be  given  by  the  courts. 

It  is  suggested,  though  not  by  counsel, 
that  the  court  of  claims  had  no  jurisdic- 
tion to  entertain  this  action,  and,  that 
therefore,  our  order  should  be  to  reverse  the 
judgment  and  remand  the  case  with  in- 
structions to  dismiss  for  want  of  jurisdic- 
tion. The  basis  of  this  suggestion  is  the 
contention  tliat  the  act  of  March  19,  1890, 
simply  gave  to  the  court  of  claims  juris- 
diction to  determine  the  sum  due  the  Potta- 
watomie Indians  of  Michigan  and  Indiana, 
without  the  power  to  identify  the  particu- 
lar individuals  entitled  to  share  in  the 
amount  found  due,  and  it  is  said  that  this 
was  so  decided  in  the  prior  case.  We  do 
not  so  understand  that  decision.  The  act, 
so  far  as  material,  reads  as  follows: 

"Whereas,  representatives  of  the  Potta- 
watomie Indians  of  Michigan  and  Indiana, 
in  behalf  of  all  the  Pottawatomie  Indians 
of  said  states,  make  claim  against  the 
United  States  on  account  of  various  treafjy 
provisions  which,  it  is  alleged,  have  not  been 
complied  with:     Therefore, 

"Be  it  enacted  hy  the  Senate  and  House 
of  Representatives  of  the  United  States  of 
America  in  Congress  assemhledf  That  the 
court  of  claims  is  hereby  authorized  to  take 
jurisdiction  of  and  try  all  questions  of  dif- 
ference arising  out  of  treaty  stipulations 
with  the  said  Pottawatomie  Indians  of 
Michigan  and  Indiana,  and  to  render  judg- 
ment thereon;  power  is  hereby  granted  the 
16  %«b 
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said  court  to  review  the  entire  question  of 
difference  de  novo,  and  it  shall  not  be  es- 
topped by  the  joint  resolution  of  Congress, 
approved  twenty-eighth  July,  eighteen  hun- 
dred and  sixty-six,  entitled  'Joint  Resolu- 

[381]tion  for  the  relief  of  certain  •Chippewa,  Ot- 
tawa and  Pottawatomie  Indians/  nor  by 
the  receipt  in  full  given  by  said  Pottawatr 
oroies  under  the  provisions  of  said  resolu- 
tion, nor  shall  said  receipt  be  evidence  of 
any  fact  except  of  payment  of  the  amount 
of  money  mentioned  in  it." 

Two  suits  were  commenced  in  the  court 
of  claims,  as  heretofore  stated,  and  by  that 
court  consolidated.  In  one  a  certain  num- 
ber of  individuals  were  named  as  petition- 
ers. In  the  other  it  was  admitted  that 
ninety-one  persons  were  represented  by 
their  authorized  attorney,  as  appeared  by 
agreement  between  the  attorney  and  their 
business  committee.  The  court^  after  con- 
solidating the  two  actions,  proceeded  to  de- 
termine the  amount  due,  and  made  no  find- 
ing as  to  the  individuals  entitled  to  share 
in  such  amount;  but  such  identification 
was  for  want  of  sufficient  evidence  to  en- 
able the  court  to  determine  the  question. 
This  is  apparent  from  the  opinion  of  that 
court  in  the  present  case,  for  it  is  said  by 
Chief  Justice  Nott,  in  delivering  that  opin- 
ion: "It  is  unfortunate  for  some  of  the 
claimants  in  the  present  suit  that  the  evi- 
dence upon  which  they  now  rely  was  not 
before  the  court  then.  .  .  .  The  court 
deemed  itself  bound  by  the  action  of  the 
government  in  recognizing  the  parties  rep- 
resented by  the  former  suit  [that  is,  one  of 
the  two  suits  consolidated],  and  according- 
ly rendered  judgment  for  Uiem;  but  the 
court  did  not  undertake  to  determine  who 
the  then  existing  individual  claimants  were 
who  were  entitled  to  participate  in  the  dis- 
tribution." 

Again,  after  quoting  from  the  opinion  of 
this  court,  he  said:  ''At  this  point,  if  the 
former  case  had  been  a  similar  suit  in  chan- 
cery between  ordinary  litigants,  it  would 
have  been  referred  to  a  master  or  referee  to 
ascertain  and  report  as  to  the  individual 
claimants  entitled  to  recover,  and  the  final 
decree  would  not  have  been  entered  until  a 
coming  in  and  confirmation  or  correction  of 
the  master's  report.  The  Secretary  of  the 
Interior,  however,  seems  to  have  inferred 
from  language  in  the  opinions  of  the  two 
courts  that  ne  was  autnorized  to  proceed 
and  ascertain  who  those  Indians  were,  and 
to  prescribe  the  methods  for  so  ascertain- 
ing and  determining  the  amount  to  be  dis- 
tnouted     to     each     individual     claimant." 

[382] And  after  referring  *to  a  plea  in  behalf  of 
these  individual  claimants  on  account  of 
their  ignorance,  added,  "but  the  former 
case,  in  which  the  court  might  have  exer- 
cised the  discretion  of  a  court  of  equity, 
and  allowed  parties  to  come  in  even  after 
the  decree  and  assert  their  rights,  is  closed ; 
the  judgment  therein  has  been  satisfied; 
tlie  claimants  stand  directly  upon  their 
legal  rights,  and  there  cannot  be  one  law 
for  the  intelligent  and  another  for  the 
i^lfnorant." 


And  this  court,  in  its  opinion,  used  the 
language  quoted  in  the  preliminary  state- 
ment of  fact.  It  is  obvious  from  tliese 
quotations  from  the  opinions  that  both  the 
court  of  claims  and  this  court  understood 
that  the  act  gave  jurisdiction  not  only  to 
ascertain  the  amount  due,  but  also  to  iden- 
tify the  individuals  entitled  to  share  there- 
in, and  that  the  failure  to  find  the  latter 
resulted  from  a  lack  of  evidence, — a  lack 
the  plaintiffs  endeavor  in  this  action  to 
supply. 

But  even  if  the  language  of  the  prior 
opinions  of  the  court  of  claims  and  this 
court  can  be  tortured  into  a  different  con- 
struction, still  there  can  be  no  question  of 
the  jurisdiction  of  the  court  of  claims  over 
the  present  action.  Tlic  jurisdiction  of  a 
court  is  not  exhausted  by  the  mere  entry  of 
a  judgment.  It  always  has  power  to  in- 
quire whether  tliat  jud^ncnt  has  been  exe- 
cuted, and  the  contention  here  is — ^aiid  it 
is  the  basis  of  this  suit — that  the  jiul;jmcnt 
which  was  rendered  in  the  prior  suit  has 
not  been  executed.  It  would  be  an  anomaly 
to  hold  that  a  court  havin<^  jurisdiction  of 
a  controversy,  and  which  renders  a  judg- 
ment in  favor  of  A  against  B,  had  no  power 
to  inquire  wliethrr  that  judgment  liaa  been 
rightlv  executed  by  a  payment  from  B  to 
C.  .If  tlie  court  of  claims  had  no  author- 
ity to  inquire  into  the  execution  of  its  judg- 
ment, it  was  sliorn  of  a  part  of  the  ordi- 
nary jurisdiction  of  a  court.  The  question 
what  is  essential  in  order  to  confer  juris- 
diction in  this  court  over  the  judgments  of 
the  court  of  claims  was  exhaustively  ex- 
amined by  Chief  Justice  Taney  in  Oordon 
V.  United  States,  reported  in  117  U.  S.  C97, 
and  that  judgment  has  been  more  than  once 
referred  to  by  this  court  as  conclusive  of 
the  questions  therein  considered.  District 
of  Columbia  v.  Eslin,  183  U.  S.  62,  46  L. 
ed.  86,  22  Sup.  Ct.  Rop.  17;  District  of 
Columbia  v.  Barnes,  187  U.  S.  637,  f>oaf,344, 
23  Sup.  Ct.  Rep.  846.  In  that  opinion  he 
said   (p.  702): 

•"The  inferior  court,  therefore,  from[3 
which  the  appeal  is  taken,  must  be  a  judi- 
cial tribunal  authorized  to  render  a  judg- 
ment which  will  bind  the  rights  of  the  par- 
ties litigating  before  it,  unless  appealed 
from,  and  upon  which  the  appropriate  proc* 
ess  of  execution  may  be  issued  by  the  court 
to  carry  it  into  effect.  And  Congress  can- 
not extend  the  appellate  power  of  this  oourt 
beyond  the  limits  prescribed  by  the  Consti- 
tution, and  can  neither  confer  nor  impose 
oh  it  the  authority  or  duty  of  hearing  and 
determining  an  appeal  from  a  commissioner' 
or  auditor,  or  any  other  tribunal  exercising 
only  special  powers  under  an  act  of  Con- 
gress; nor  can  Congress  authorize  or  re- 
quire this  court  to  express  an  opinion  on  a 
case  where  its  judicial  power  could  not  bo 
exercised,  and  where  its  judgment  would 
not  be  final  and  conclusive  upon  the  rights 
of  the  parties,  and  process  of  execution 
awarded  to  carry  it  into  effect." 

"The  award  of  execution  is  a  part,  and 
an  essential  part,  of  every  judgment  passed 
by  a  court  exercising  judicial  power.     It  is 
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no  judgment^  in  the  legal  sense  of  the  term,  my  duty  to  state  quite  fully  the  reasons  for 

witnont   it.    Without   such   an  award   the  my  dissent. 

Judgment  would  be  inoperative  and  nuga-       The    history     of     this    oontroversy    was 

tory,  leavinff  the  aggrieved  party  without  stated    in    the    opinion    in    Pam-topee    v. 

t  remedy.    It  would  he  merelv  an  opinion.  United  States,  148  U.  S.  691.  37  L.  ed.  613, 

which    would    remain    a   dead    letter,    and  13  Sup.  Ct.  Rep.  742.     For  the  ^puipoee  of  [385] 

without  any  ojperation  upon  the  rights  of  present  clearness,  however,  the  salient  facts 

the  parties,  unless  Congress  should  at  some  are  again  recapitulated, 
future  time  sanction  it  and  pass  a  law  au-       On  the  26th  and  27th  of  September,  1833, 

thorizing  the  court  to  carry  its  opinion  into  by    a    treaty    and    articles    supplementary 

effect.    Such  is  not  the  judicial  power  con-  thereto,  the  united  nation  of  Chippewa,  Ot- 

fided  to  this  court  in  the  exercise  of  its  ap-  tawa,  and  Pottawatomie  Indians  ceded  cer- 

peUate    jurisdiction,    yet   it    is    the    whole  tain  lan(^s  in  Michigan  and  Illinois  to  the 

power  that  the  court  is  allowed  to  exercise  United  States,  and  afi;reed  to  remove  within 

under  this  act  of  Congress."  three  years  west  of  the  Mississippi.    7  Stat. 

It  follows  from  these  considerations  that  at  L.  431, 442.    Amons  other  payments  to  be 

the  court  of  claims  not  onlv  had  jurisdic-  made  on  account  of  the  cessions,  there  was 

tion  to  find  the  ajnount  due  from  the  United  to  be  paid  to  the  Indians  under  the  treaty 

States    to    the    Pottawatomie    Indians   of  proper,  the  sum  of  $280,000,  and,  under  the 

Michigan   and    Indiana,   and   render   judg-  articles  supplementary,  $40,000,  in  twenty 

ment  therefor,  but  also  to  inquire  into  the  annual  instalments  of  $14,000  and  $2,000 

Question  whether  that  judsment  had  been  respectively. 
Quly  and  properly  executed.  Appended  to  the  articles  supplementary 

The  judgment  is  affirmed,  was  a  provision  wherein  it  was  recited: 

Tt  results  from  the  findings  of  the  court  P*^  °^  J^*  1^"^,  "'"'^i"Sr*S-  ^  l^^*- 

l^^^^^'ts'  ^^rf;?rS'*ouru'*onn;  i-^^"  ^n^^^at^'L^^ji^o^r^. 

tkey  seek.    This  was  conceded  by  the  court  fLJ^In'^i^  ^^..l  ™m-^S^%lVfn.'l*^^* 

?"  r  "^X  ""rr**"   "/  ;"i   ""**  'I  S^Uon  T^l  Inlr  payable  'to  tSem 

drew  from  the   findings   of   fact,   was  not  f""^""   "*   •***   »""«*»'*'»  /^•/""'^  ."^^  w'^m 

«.K«iu««IJi  tv«  ♦i.^  »^»fi.n»,^»f  i«  ♦K^  -*^,  under  former  treaties  and  that  arising  from 

chal  enged  by  the  government  in  the  argu-  ^^        j     ^  ^     reservation  on  which  they 

♦TUL^K^S.  *"**  18,  besides,  not  now  ques-  .^    ^^^  be  paid  to  them  at  ? A^re 

tioned  by  this  court  in   its  opinion.     But  r'XrL.i.r*'    t  Qfof    «♦  t     ^Jk 

the  lower  court  held,  «.d  thiseourt  now  af  -  ^r^he-      T^Stet  at  ^^  «5 

firmi  such  conclusion,  that  because  of  their  k„  ♦!,;  „,„?^.:„„  ;"  ♦  TTT^tJj  _I_,.„_j  fc™ 

laches  the  petitioners  are  cut  off  from  ob-  ^LwJZJ^'^ZJ^^^  3,.^,/^^™!,^*^ 

Wmng  that  judicial  relief  to  which  they  wf  ii^f  ^^^i.^  5.w^^  ♦T^-SfjL?/ 

wonld*  otherwise    be    entitled.    In    other  ^'■*S"'-    IJe  others  dispersed  throughout 

word.,  it  i.  decided  that  although  the  power  ^'^t^\Tt^r^L^^iL^\l^r'^S^k  ,„ 

«i,t.  in  the  court  to  grant  refief,  its  duty  ^,^^^  SUe^Js  were^ade  Cthl  Pottoi 

«dtJf„r'SSe'tuti;ninrh7v''e   ^  t"^  wSe'^Snl  X  Tad'  not'^temov^d 
end  because  the   petitioners   have   so  neg-         .         .      .  deemed  to  be  entitled 

lected  their  riirhts  that  they  are  not  enU-  Y    11  .?     ^  ??®™V.  ^  ?® ,  eniiuea 

tied  now  to  enforce  them.    Wm  this  con-  ^J^^^  Tn"n\Le^Sf,^    «f^?S  o*^  Vn  J^' 

(iuaion    I    am    constrained    to   dissent    be-  articles    supplementary    signed  on  Septem- 

auaion    i    am    constramea    to   oissent,    De-  ^     27,   1833.     These  payments  were  made 

auae,  in  my  opinion,  there  is  no  power  m  .  .j^    Mackinac  acencv   and  it  would  ^m 

the  court    to    entertain    jurisdiction,    and  f J  Y>eJ*=iacKinac  agency,  ana  it  wouia  seem 

iu^^t^^  »^\^«i.*  ;•»  if  f^  A^^iA^  *\.J  «««o  that  the  payments  embraced   Indians  who 

^r«M.5?./^^Tn  nfhlr  w^^^^^  ^^^   "o^   ^^^oved  to   the   northern  part  of 

Si?n?ffff  ^  fVri  rn,^^^^^  Michigan,  but  who  had  located  elsewhere  in 

S^  fn^i^itlf   «T^^^  Michigan  and   Indiana.    A  schedule  show- 

gress  for  relief,  not  because  they  have  lost  .„„  ^cL  a^*^^  ^9  ,>.<.t«»<»i4-o   fi,-.  ««^».  ^*  4.1.-. 

Seir  right  to  r^ress  in  the  courts  by  their  ""^  ^^  ^t       <>',P*?™«>^'  the  names  of  the 

ti«w.w  u.,*   iJ«-,,ri  *iw..  «^^««  ™l;^  fw  agents  who  made  them,  and  the  number  of 

Kiffoli^f^i^fnhTn^^^^^       t^  I"<li^  to  whom  the  aggregate  sums  were 

ntve  sunered  is  one  which  can  only  be  rem-  ^^.^    .     „„„^^,^   ;«    ♦xX^    r.,,,_^  .,,  4      mu^m^a^ 

•died  hy  Congress,  the  courts  befng  with-  P«^d>  ^  annexed  in    ^he    maiyn.t      TheCSStf] 

out  jurisdiction    over    the    subject-matter.  lYear.        Name.  No.  paid.    Amount. 

Whilst  both  in  the  opinion  of  the  court  and  1843  Robert  Stuart 258        |1,587.60 

in  my  view  the  plaintiffs  in  error  can  only  J21J  w      ^a^'  x>t  ^."  '  U  " "  l^^         J'«Ii2 

obtaii  wlief  At  the  hands  of  Congress,  there  Jg}'  ^'"-  ^  R»<^»>°«>°d-  •  •  •  217  1.587«0 

•  .  m.jm  •       ^t.  J  Jo4o  00.  ..    ...    ^U4  l,0o7.00 

Mt  senous  difference  in  the  grounds  upon  1347  j^.  ..  _  244  1.687.50 

which  the  conclusion  proceeds;    for,  mani-  1843  do.  ....  260  1,587.50 

festly,  it  is  one  thing  to  refer  the  plain-  i849  Chas.  P.  Babcock 260  1.587.50 

tiffs  to   Congress   because   they   have   lost  1850  do.  218  1.587.50 

their  rights  by  neglect,  and  another  to  refer  1851  Wm.  Sprague 229  1.587.50 

them  to  Congress  because  that  body  alone  1^52  do. 214  1.587.50 

htg  power  ovir  the  subject.     Because  of  the  Jf^^  Henry  0.  Gilbert 219  1.587.60 

difference  between  these  views  and  the  ef-  HH  Z'.  .' !  ! ! !  236  l^llfo 

feci  which  this  difference  mav  have  on  the  ^856  do.  221  1.587.50 

riflhts  of  the  parties  when  their  claim  for  1357  A.  N.  BMtch. .  . .  .*. ... .  229  1,587.50 

lelief  is  presented  to  Corun'ess,  I  deem  it  1858         do 234         1,587.60 
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amounts  which  were  paid,  as  stated  in  the 
schedule,  embraced  sums  deemed  to  be  due 
under  an  annuity  of  $16,000,  arising  from 
a  treaty  made  on  July  27,  1829,  and  the  an- 
nuity of  $2,000,  mentioned  in  the  articles 
supplementary  of  September  27,   1833. 

By  a  treaty  signed  in  June,  1846  (9  Stat, 
at  L.  853),  all  the  Indians  (Chippewas,  Ot* 
tawas,  and  Pottawatomies)  embraced  in 
the  treaty  of  1833,  who  had  removed  to  the 
west  and  retained  their  tribal  organization, 
were  designated  as  the  Pottawatomie  Na- 
tion. 

In  accordance  with  a  joint  resolution  of 
July  28,  1806  (14  Stat,  at  L.  370),  the  sum 
of  $39,000  was  paid  to  the  Chippewa,  Ot- 
tawa, and  Pottawatomie  Indians  in  Michi- 
gan and  Indiana.  This  sum  was  paid  to 
the  ''chiefs,  head  men,  heads  of  families, 
and  individuals  without  families"  of  the  In- 
dians in  question,  within  the  Mackinac 
agency,  there  being  230  persons  falling 
within  the  classes  above  designated,  each 
[387] one  of  the  distributees  receiving  *an  equal 
share;  that  is,  $169.50.  The  money  ^us 
paid  was  receipted  for  as  in  full  and  com- 
plete satisfaction  of  all  payments  of  every 
kind  and  nature,  past,  present,  or  future, 
in  favor  of  the  persons  to  whom  the  pay- 
ment was  made  and  those  by  them  repre- 
sented, against  the  United  States  or  the  Pot- 
tawatomie Nation  of  Indians.  Despite  the 
receipt  in  full  thus  given,  the  Indians  to 
whom  the  payment  in  question  had  been 
made  continued  to  assert  a  claim  against 
the  United  States  on  account  of  what  was 
alleged  to  be  still  due  to  them  under  treaty 
stipulations.  Finally,  by  the  act  of  March 
19,  1890  (26  Stat  at  L.  24,  chap.  39),  the 
court  of  claims  was  authorized  "to  take  ju- 
risdiction of  and  try  all  questions  of  differ- 
ence arising  out  of  treaty  stipulations  with 
the  said  Pottawatomie  Indians  of  Micliigan 
and  Indiana,  and  to  render  judgment  there- 
on." It  was  provided  that  the  payment  of 
$39,000  heretofore  referred  to  should  not 
be  given  the  finality  which  its  terms  im- 
ported, and  appellate  jurisdiction  over  any 
judgment  which  might  be  rendered  was  con- 
ferred upon  this  court  The  2d  section  of 
the  act  reads  as  follows: 

"Sec.  2.  That  said  action  shall  be  com- 
menced by  a  petition  stating  the  facts  on 
which  said  Pottawatomie  Indians  claim  to 
recover,  and  the  amount  of  their  claims,  and 
said  petition  may  be  verified  by  a  member 
of  any  'Business  Committee'  or  authorized 
attorney  of  said  Indians  as  to  the  existence 
of  such  facts,  and  no  other  statements  need 
be  contained  in  said  petition  or  verifica- 
tion." 

Under  this  act  two  petitions  were  filed  in 
the  court  of  claims.  The  first  of  these  peti- 
tions was  entitled  The  Pottawatomie  In- 
diana of  Michigan  and  Indiana  v.  The  Unit- 


ed States;  the  second  was  entitled  Phinea9 
Pam-to-pee  and  1,371  oth^r  Pottavoatomie 
Indians  of  Michigan  and  Indiana  y.  The 
United  States.  The  right  asserted  in  both 
of  these  petitions  was  based  on  the  aver- 
ment that  the  petitioners  were  entitled  to 
recover  a  stated  sum  from  the  United 
States,  because  they  had  not  received  their 
due  proportionate  share  of  the  annuities 
or  other  sums  due  the  Pottawatomie  Na- 
tion of  Indians.  However,  although  both 
the  petitions  substantially  stated  the  same 
facts  as  constituting  the  cause  of  action, 
the  amount  claimed  in  each  petition  was 
widely  dififerent  This  arose  from  the  fact 
that  in  the  first  petition  *it  was  asserted  [388] 
that  about  300  of  the  Indians  who  had  not 
removed  west  were  entitled  to  their  propor- 
tionate share  of  the  tribal  annuities  under 
the  articles  supplementary  to  the  treaty  of 
1833,  it  being  alleged  that  those  who  had 
removed  west  were  about  4,000  in  number. 
The  claim  was  that  the  distribution  should 
proceed  upon  that  basis;  whilst  in  the  sec- 
ond petition  it  was  asserted  that  the  In- 
dians who  had  not  removed  west  were  1,200 
in  number,  and  that  distribution  should  be 
made  in  the  ratio  that  1,200  bore  to  4,000, 
the  latter  being  the  number  of  Indians  as- 
serted to  have  gone  west  Although,  how- 
ever, there  was  a  difference  in  the  claims 
of  the  two  petitions  as  to  the  amount  of  the 
indebtedness  owing  by  the  United  States, 
in  both  petitions  recovery  was  only  sought 
of  an  aggregate  sum  as  due  to  the  Pottawat- 
omie Indian?  in  Michigan  and  Indiana  en- 
tiUed  to  take  under  the  articles  supple- 
mentary to  the  treaty  of  1833,  and  in  nei- 
ther petition  was  there  any  allegation  as  to 
the  proportionate  sum  of  the  total  amount 
claimed  to  which  any  particular  Indian  was 
entitled,  nor  did  either  petition  purport  to 
state  the  representative  capacity  in  which 
any  particular  Indian  was  entitled  to  take 
his  share  of  the  whole  fund,  if  any. 

The  two  petitions  referred  to  were  con- 
solidated and  heard  together.  The  court 
of  claims  decided  that  there  was  due  to  the 
Pottawatomie  Indians  of  Michigan  and  In- 
diana, after  deducting  payments  made,  the 
sum  of  $104,626,  and  entered  judgment  for 
that  sum.     27  Ct.  CI.  403,  421. 

The  "just  proportion"  which  the  court 
IJius  found  to  be  due  to  the  Pottawatomie 
Indians  of  Michigan  and  Indiana,  in  the 
aggregate,  entitled  to  share  in  the  funds  of 
the  Pottawatomie  Nation,  was  arrived  at 
first  by  ascertaining  from  various  reports 
the  number  of  Indians  who  had  moved  west 
under  the  treaty  of  1833,  and  then  by  ascer- 
taining the  number  of  Indian's  entitled  to 
share  who  had  remained  in  Michigan.  This 
latter  number  was  arrived  at  by  averaging 
the  number  of  such  Indians  as  shown  by 
various  payments  made  from   1843  to  and 
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Name, 


No.  Paid.    Amount.      ^Year 


1859  do 253  1,587.60 

1860  do 236  1,587.50 

18C1  De    Witt    C.    Leach 235  1,587.50 

1862  do.  247  1,587.50 

1863  do.  246  1,587.50 

2S&4  do.  242  1.237.50 


Name. 


No.  Paid.    AmounL 


1865  Richard  M.  Smith,  prin- 
cipal la  curren- 
cy  11,587.50 

Richard  M.  Smith,  gold 
premium  in  carren- 
ej 602.24  282 


2,279.74 
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including  1866,  as  manifeBted  in  the  sched- 
ule of  Buch  payments  heretofore  excerpted 
or  referred  to 

The  court  was  of  opinion  that  under  the 
[889]  jurisdictional  act  of  «1890  it  could  only  find 
and  decree  the  aggregate  amount  due  all 
the  Indians  entitled  to  participate  in  the 
fund  found  due,  and  that  it  was  not  incum- 
bent upon  it  to  determine  who  were  the 
particular  Indians  entitled  to  take  such  ag- 
gregate amount  and  the  distributiye  share 
to  which  each  particular  Indian  was  enti- 
tled.    It  said: 

"Congress  have  recognized  by  the  very 
title  of  the  act  a  claimant  designated  as  the 
'Pottawatomie  Indians  of  Michigan  and  In- 
diana,'  and  under  that  generic  head  is  to 
be  determined  the  aggregate  right  of  such 
claimant,  leaving  the  question  of  distribu- 
tion to  that  department  of  the  government 
which  by  law  has  inciunbent  on  it  the  ad- 
ministration of  the  trust  which  in  legal 
contemplation  exists  between  the  United 
States  and  the  different  tribes  of  Indians." 

On  appeal  this  oourt  affirmed  the  judg- 
ment of  the  court  of  claims,  148  U.  S.  691, 
37  L.  ed.  613,  13  Sup.  Ct.  Rep.  742.  After 
determining  that  there  was  no  error  in  the 
judgment  under  review,  in  so  far  as  it  fixed 
the  aggre^te  amount  due,  the  question  was 
then  considered  whether  it  was  the  duty  of 
the  court  to  ascertain  what  particular  In- 
dian was  entitled  to  share  in  the  fund,  and 
the  amount  of  his  or  her  distributive  share. 
On  this  subject,  after  quoting  approvingly 
the  reasoning  of  the  court  of  claims,  oy 
which  that  court  sustained  its  action  under 
the  jurisdictional  act  of  1890,  in  finding 
only  the  aggregate  amount  due  and  leaving 
tbe  distribution  of  the  fund  to  the  execu- 
tive officers  of  the  government,  and  after 
pointing  out  that  the  suit  was  brought  tore- 
cover  only  such  aggregate  amount,  and  that 
there  was  no  finding  made  by  the  court  be- 
low which  would  jiutify  a  decree  distribut- 
ing the  fund,  the  court  said  (p.  705,  L.  ed. 
p.  618,  Sup.  Ct.  Rep.  p.  748) : 

"Unable  as  we  are  to  safely  adjudicate 
this  question  as  between  these  classes  of 
claimants,  we  can  do  no  better  than  acqui- 
esce in  the  suggestion  of  the  court  below, 
that  it  is  one  to  be  dealt  with  by  the  au- 
thorities of  the  government  when  they  come 
to  distribute  the  fund. 

"As  these  petitioners  no  longer  have  any 
tribal  organization,  and  as  the  statutes  di- 
rect a  diversion  of  the  annuities  and  other 
sums  payable  by  Uie  head,  and  as  such  has 
been  the  practice  of  the  government,  per- 
haps the  necessities  of  the  situation  de- 
[SOO]  mand  *thait  the  identification  of  each  claim- 
ant entitled  to  share  in  the  distribution 
shall  be  left  to  the  officers  who  are  the 
agents  of  the  government  in  paying  out  the 
fund.  United  States  v.  Old  Settlers,  148  U. 
S.  427,  37  L.  ed.  509,  13  Sup.  Ct.  Rep.  650." 

By  the  deficiencies  appropriation  act  of 
August  23,  1894  (28  Stat  at  L.  424,  chap. 
307),  various  sums  were  appropriated  "for 
payment  of  judgments  of  the  court  of 
c^ims,"  one  item  reading  as  follows:  ''To 
the  Pottawatomie  Indians  of  Michigan  and 
187  V.  8. 


Indiana,  $104,626.00."  In  the  Indian  De- 
partment appropriations  act  of  March  2, 
1895  (28  Stat,  at  L.  876,  chap.  188),  was 
contained  the  following,  italics  not  in  the 
original   (p.  894) : 

"Miscellaneous. 
•  •  .  .  . 

"That  the  Secretary  of  the  Interior  is 
hereby  authorized  and  directed  to  detail  or 
employ  an  Indian  inspector  to  take  a  cen- 
sus of  the  Pottawatomie  Indians  of  Indiana 
and  Michigan  who  are  entitled  to  a  certain 
sum  of  money  appropriated  by  Congress  to 
satisfy  a  judgment  of  the  court  of  daims 
in  favor  of  said  Indians.  And  for  the  pur- 
pose of  making  the  paytnent  to  the  Pottct- 
watomie  Indians  of  Indiana  and  Miohiaan 
of  the  $104,626,  appropriated  by  the  fast 
Congress  to  satisfy  a  judgment  of  the  court 
of  claims,  there  is  hereby  appropriated  the 
sum  of  one  thousand  dollars." 

In  the  Indian  Department  appropriations 
act  of  August  15,  1894  (28  Stat,  at  L.  286, 
chap.  290),  there  was  appropriate'd  $6,- 
243.90  as  the  amount  due  certain  Pottawat- 
omie Indians  of  Indiana  and  Michigan  for 
their  proportion  due  June  30,  1803,  June 
30,  1894,  and  June  30,  1895,  of  the  perpet- 
ual annuities  ($22,300.00)  as  ascertained 
bv  the  judgment  of  the  Supreme  Court  of 
the  United  States  pronounced  in  the  case 
of  the  Pottawatomie  Indiana  of  Michigan 
and  Indiana  against  the  United  States,  on 
April  17,  1893,  and  which  annuities  were 
not  embraced  in  the  judgment  aforesaid. 
Id,  295.  An  appropriation  of  $2,081.30  for 
the  proportion  of  the  perpetual  annuities 
due  the  Pottawatomie  Nation  for  the  year 
ending  June  30,  1896,  was  made  by  the  In- 
dian Department  appropriations  act  of 
March  2,  1895  (28  Stat,  at  L.  876,  885, 
chap.  188).  It  was  recited,  as  in  the  pre- 
vious statute,  that  the  amount  of  the  per- 
petual annuties  *had  been  ascertained  by  the[391 
judgment  of  this  court  on  April  17,  1893. 
By  a  proviso  the  Commissioner  of  Indian 
Affairs  was  directed  "to  withhold  from  dis- 
tribution among  tlic  said  Indians  so  much 
of  any  moneys  due  them  by  the  United 
States  as  may  be  found  justly  and  equit- 
ably due  for  legal  services  rendered, 
and  to  pay  the  same  on  account  of  the 
prosecution  and  recovery  of  the  moneys 
aforesaid."  In  the  Indian  Department  ap 
propriations  act  of  June  10,  1896  (29  Stat, 
at  L.  321,  chap.  398),  there  was  appro- 
priated to  pay  the  same  Indians  $2,081.30 
as  their  proportion  of  the  perpetual  annui- 
ties for  the  year  ending  June  30,  1897,  and 
also  the  sum  of  $41,620.00,  as  a  "final  set- 
tlement by  capitalizing  their  proportion  of 
the  perpetual  annuities  in  question."  Ref- 
erence was  made  to  the  judgment  of  this 
court  as  in  the  prior  appropriation  acts. 

The  action  of  the  Secretary  of  the  Inte- 
rior in  respect  to  the  disbursement  of  the 
moneys  so  appropriated  is  summarized  in 
finding  of  facts  numbered  3  made  by  the 
court  of  claims  in  this  action.  It  reads  as 
follows : 

"In  June,  1895,  the  Secretary  of  the  Inte- 
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rior  ordered  and  directed  that  a  oensiu  of 
the  Indians  be  made  under  the  act  2d 
March,  1895  (28  Stat  at  L.  894,  chap.  188). 
The  census  roll  waa  prepared  under  instruc- 
tions of  the  Commissioner  of  Indian  Af- 
fairs, dated  June  8,  1895 —  approved  by  the 
Secretary  of  the  Interior  June  15,  1895 — 
bv  John  W.  Cadman,  and  is  known  as  the 
'Cadman  census  roll.'  While  the  agent  was 
so  engaged  in  taking  the  census,  John  B. 
Shipman,  E^.,  attorney  of  record  in  the 
ease  of  Pam-iO'pee  v.  United  StateSf  ad- 
dressed a  communication  to  the  Secretary 
of  the  Interior,  dated  July  27,  1895,  repre- 
senting that  such  census,  by  reason  of  the 
manner  in  which  it  was  being  taken,  would 
omit  many  Indians  entitled  to  be  paid  un- 
der the  judgment  of  the  court.     .     .     . 

"Inclosed  in  the  said  letter  of  John  B. 
Shipman  was  a  list  containing  the  names  of 
over  150  of  the  claimants  herein,  the  names 
of  their  ancestors  and  number  on  the  pay- 
roll of  1843  and  1844  being  given  as  stated 
in  the  letter. 

"Before  further  instructions  were  given 
by  the  Secretary  of  the  Interior,  the  agent, 
C^dman,  in  August,  1895,  made  and  re- 
turned and  filed  in  the  Interior  Depart- 
ment the  census  so  made  by  him. 

"After  tiiis  roll  had  been  prepared,  many 
applications  for  enrollment  were  received 
by  the  Commissioner  of  Indian  Affairs, 
based  upon  the  statement  that,  while  such 
applicants  were  not  on  the  roll  of  1866, 
they  were  on  prior  rolls  from  1843  to  1866, 
[398]  *or  were  the  descendants  of  such  persons. 
The  question  was  then  submitted  to  the  Sec- 
retary of  the  Interior  for  an  opinion  as  to 
whether  the  rolls  from  1843  to  1866  should 
be  considered  in  connection  with  the  enroll- 
ment of  those  who  were  entitled  to  partici- 
pate in  the  distribution  of  the  $104,626 
awarded  by  the  court  of  claims. 

"On  January  10,  1896,  the  Secretary  of 
the  Interior  made  his  final  decision  in  re- 
gard to  the  Indians  who  should  be  enrolled 
and  paid  under  the  judgment  of  this  court 
and  the  appropriation  of  Congress.  Mar- 
eus  D.  Shelby,  a  special  Indian  agent,  was 
desi^ated  by  the  Commissioner  of  Indian 
Affairs  to  examine  and  report  upon  Uie 
claims  of  the  several  parties  alleging  to  be 
descendants  of  the  Pottawatomie  Indians 
of  Indiana  and  Michigan,  who  were  per- 
mitted by  supplemental  clause  to  the  treaty 
of  September  27,  1833,  to  remain  east,  and 
for  whom  the  court  of  claims  rendered  a  de- 
cision in  their  favor  of  $104,626,  June  27, 
1892.  The  instructions  given  to  the  agent 
by  the  Commissioner  were  dated  February 
6,  1896.  The  a^ent  so  designated  proceeded 
to  Michigan  and  reported  the  result  of  his 
investigation,  bearing  date  of  March  14, 
1896.  The  report  so  made  was  accepted  by 
the  Secretary  of  the  Interior  as  substanti- 
ally correct,  and  the  amount  appropriated 
1^  Congress  in  satisfaction  of  the  judgment 
of  this  court  (28  Stat  at  L.  450,  chap. 
807),  as  well  as  other  funds  appropriated 
to  pay  the  Indians  upon  treaties  mentioned 
in  the  petitions  in  said  suits  (the  sum  paid 
heingr    $118^554.52),    paid    to    the    persons 


upon  the  roll  made  by  Cadman,  after  add- 
ing thereto  two  names  on  the  recommenda- 
tion  of  Shelby  in  closing  his  report  as  per- 
sons mentioned  on  the  census  roll  [by  In- 
spector Cadman,  but  not  found  on  the  roll] 
of  1866.  Later,  one  more  was  added  by  the 
Department.  The  money  was  paid  to  the 
Indians  as  communal  owners.  That  is  to 
say,  it  was  paid  pro  rata  to  every  living 
member  of  that  portion  of  the  tribe  entitled 
to  participate  in  the  fund,  and  not  per 
stirpes." 

*The  report  of  agent  Shelby  whb  made  a[30« 
part  of  the  findings  of  the  court.  The  man- 
ner in  which  he  proceeded  to  ascertain  who 
were  entitled  to  be  added  to  the  Cadman 
roll  was  thus  summarized  in  the  opinion  b#- 
low: 

"His  report  to  the  Commissioner  of  In- 
dian Affairs,  March  14,  1896,  shows  that  bo 
traveled  throu^^h  the  country  where  these 
Indians  resided  or  were  supposed  to  reside, 
and  notified  them,  so  far  as  he  could,  to  ap- 
pear and  prove  Uieir  cases.  In  his  report 
he  said:  'I  found  these  people  very  badly 
scattered,  and  as  they  do  not  frequent  post- 
offices,  the  notices  prepared  for  me  to  be 
posted  in  the  various  postoffices  to  giye 
them  notice  of  my  coming  were  of  but  lit- 
tle value.  In  nearly  every  instance  on 
reaching  the  vicinity  of  these  Indians  I  had 
to  take  teams  and  drive  to  their  homes.  I 
got,  however,  the  newspapers  to  publish  the 
principal  points  I  would  visit'  A  number 
appeared,  some  of  whom  claimed  because 
their  ancestors'  names  were  on  the  rolls  of 
1843  and  1844,  others  because  they  had 
Pottawatomie  blood  in  their  veins.  All  of 
these  applicants  were  rejected  for  various 
reasons,  some  because  their  proof  was  in- 
sufficient, some  because  they  or  their  fore- 
fathers had  allied  themselves  with  other  In- 
dian tribes,  some  because  their  fathers' 
names  had  been  erroneously  placed,  in  Uie 
opinion  of  Indian  agents,  upon  the  former 
rolls  and  had  been  dropped  from  subsequent 
rolls." 

There  was  no  finding  that  any  notice  had 
been  given  to  Mr.  Shipman  of  the  move- 
ments of  agent  Shelby,  nor  was  it  found 
that  any  of  the  Indians  whose  names  were 
furnished  by  Mr.  Shipman  to  the  Secretary 
of  the  Interior  ever  had  actual  notice  of  the 
investigation  which  the  representative  of 
the  Secretary  of  the  Interior  made,  inter- 
mediate the  receipt  of  the  instructions  of 
February  5,  1896,  and  the  return  of  Shelby 
to  Washington  in  the  early  part  of  the  fol- 
lowing month. 

On  April  22,  1899,  the  present  action  waa 
instituted  in  the  court  of  claims,  the  peti- 
tion being  filed  on  behalf  of  Phineas  Pam- 
to-pee  and  362  other  named  Indiana,  al- 
leged to  be  a  portion  of  the  Indians  in  whose 
favor  the  judgment  for  $104,626  was  ren- 
dered. The  proceedings  in  the  prior  ac- 
tions were  set  out,  and  the  passage  of  the 
various  appropriating  acts  to  which  ^allu-[SM 
sion  has  already  been  made  was  averred,  as 
also  that  distribution  had  been  made  of  tte 
greater  part  of  the  funds  among  273  In- 
dians, while  nothing  had  been  paid  to  the 
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petitioners.  Judgment  was  prayed  for  such 
proportionate  amount  of  the  various  funds 
AB  the  evidence  might  show  the  petitioners 
were  entitled  to,  to  be  ''allotted  and 
awarded  to  them  severally/' 

After  issue  joined,  the  cause  was  tried 
and  the  court'  of  claims  filed  findings  of 
facts  and  conclusions  of  law.  Finding  3 
lias  heretofore  been  set  out.  Finding  4 
reads  as  follows: 

"None  of  the  Indians,  parties  in  or  rep- 
resented by  the  present  suit,  were  paid  as 
aforesaid.  A  large  number  of  them  to  wit, 
272,  whose  names  are  set  forth  in  schedule 
A  annexed  to  claimants*  request  for  find- 
ings, were  descended  from  Indians  whose 
names  were  enrolled  on  the  rolls  of  Indians 
in  Michigan  in  the  years  1843,  1844,  and 
1866.  A  portion  of  the  Indians  who  re- 
mained in  Michigan  as  coming  within  the 
exemption  of  the  treaty  of  September  27, 
1833,  were  represented  in  both  petitions  in 
the  cases  of  The  Pottawatomie  Indians  v. 
The  United  States  and  the  Pam-to-pee  In- 
dians V.  The  United  States." 

The  court  of  claims  thus  expressly  found 
that  a  large  number  of  the  Indians,  claim- 
ants in  this  suit,  had  received   nothing  in 
the  distribution  made  by  the  Secretary  of 
the    Interior,  although    bonic    of    these  In- 
dians were  parties  to  or  represented  in  the 
consolidated  case,  and  were  also  represented 
by  Mr.  Shipman  before  the  Secretary  of  the 
Interior,  and  were  entitled  to  share  in  such 
distribution.     In    addition,   from   the   facts 
found  concerning  the  investigation  made  by 
agent  Shelby  prior  to  the  distribution  refer- 
rwl  to,  the  court  below  expressed  the  opin- 
ion that  tlie  investigation  by  agent  Shelby 
"was  hurried,  and,  to  the  judicial  mind,  un- 
satisfactory."    Moreover,    the    court,    con- 
sidering tlie  judgment  rendered  in  the  pre- 
vious consolidated  case  and  the  acts  of  (Jon- 
gress  making  the  appropriation  to  pay  the 
judgment  of  $104,626,  arrived  at  the  con- 
duaion  that  "there  is  not  a  line  in  the  judg- 
ment of  this  court  or  in  any  statute  of  Con- 
gress which  empowered   or   authorized   the 
Secretary  to  dispose  of  the  fund."     It  was 
decided  that  the  suit  must  be  dismissed  be- 
cause the   petitioners    had    been    guilty    of 
such  laches  in  pressing  their  claims  after 
the  appropriation  was  made  and  whilst  the 
[395] distribution  •was  pending,  as  to  debar  them 
from  all  right  to  relief  at  the  hands  of  the 
court 

It  is  difficult   for   me   to  determine  pre- 
cisely on  what  ground  the  theory  of  laches 
was  predicated.     In  one  aspect  of  the  opin- 
ion below  it  would  seem  to  have  been  rested 
upon  the   theory   that,  as   the   distribution 
of  the  money  was  a  judicial  act,  and  not  an 
ftdministrative  one,  it  was  incumbent  on  the 
petitioners   to   have   invoked   the   power  of 
the  court   to   control   the   Secretary  of  the 
Interior,  and  compel  him  to  distribute  the 
money  rightfully;    on   the  other,   that,   al- 
though the  petitioners  had  formally  notified 
the   Secretary   of   their   claims,  they   were 
nevertheless  guilty  of  laches  because  they 
did  not  foresee  that  that  officer  would  dis- 
tribute the  money  without  notice  to  them, 
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and  after  an  investigation  which  the  court 
itself  finds  to  have  been  wholly  unsatisfac- 
tory to  the  judicial  mind. 

In  the  argument  at  bar  the  error  which 
was  committed  in  the  distribution  in  ques- 
tion as  shown  by  the  facts  found  by  the 
court  below  is  not  disputed.  On  the  con- 
trary, in  addition  to  the  error  in  the  dis- 
tribution so  shown  it  is  expressly  conceded 
that  the  distribution  was,  besides,  funda- 
mentally wrong,  because  it  was  made  on  an 
illegal  basis.  Thus  it  is  said  in  the  brief 
on  behalf  of  the  United  States: 

"It  appears  from  the  record  in  this  case 
that  the  judgment  was  distributed  not  per 
stirpes,  but  per  capita.  That  is  to  say,  all 
the  Indians  discovered  were  allowed  to  par- 
ticipate equally  in  the  fund,  irrespective  of 
the  generation  to  which  they  belonged. 
The  son  of  an  Indian  who  appeared  on  one 
of  the  pay  lolls  was  allowed  only  the  same 
amount  which  each  of,  say,  five  grandchil- 
dren of  an  Indian  on  one  of  the  pay  rolls 
was  allowed.  They  should  have  taken  by 
representation.  The  aggregate  of  the  five 
shares  of  the  five  grandchildren  mentioned 
should  have  equaled  the  share  of  the  son  of 
the  original  payee.  The  consequence  is 
that  the  whole  judgment  was  distributed 
on  a  wrong  basis.  The  payments  became 
due  to  individuals  at  various  times.  The 
record  discloses  no  reason  why  the  estate 
of  the  individual  to  whom  such  payment 
was  due  is  not  entitled  to  the  whole  of  such 
payment. 

''If  anyone  on  the  pay  rolls  at  the  time 
the  annuities  became  *due  died  without  heirs  [396  J 
who  could  inherit,  there  is  no  reason  why 
this  share  should  not  escheat.  It  is  per- 
fectly evident  that  a  mere  enumeration  of 
the  Indians,  and  an  equal  division  among 
thern,  does  not  fulfil  the  requirements  of  the 
situation.'*' 

The  deduction  which  the  government 
makes  from  the  admission  just  quoted  be- 
ing that  the  petitioners  are  not  entitled  to 
relief,  because  relief  cannot  be  administered 
without  making  parties  defendant  all  those 
to  wlnom  the  distribution  was  made,  and 
securing  an  entire  readjustment  and  settle- 
ment of  the  rights  of  all  parties. 

This  court  now  affirms  the  judgment  of 
the  court  below.  In  effect,  the  application 
of  the  rule  of  laches  made  by  the  lower 
court  is  approved,  and  the  decisive  result  of 
the  laches  is  additionally  sustained  by  the 
conclusion  that,  although  it  was  not  shown 
that  any  notice  was  served  upon  the  peti- 
tioners prior  to  the  distribution  made  by 
the  Secretary  of  the  Interior,  the  presump- 
tion that  the  officers  of  the  government  dis- 
charged their  duty  raises  the  legal  inference 
that,  before  making  the  payment,  such  full 
and  fair  investigation  had  been  made  by 
the  executive  officers  as  warranted  the  pay- 
ing out  of  the  money  in  the  manner  in  which 
it  was  disbursed.  This  court  now,  more- 
over, holds  that  as  the  judgment  in  the 
consolidated  case,  although  it  only  found 
the  amount  due  to  the  Pottawatomie  In- 
dians in  Michigan  and  Indiana  as  a  body, 
had  remitted  the  question  of  what  Indians 
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were  dntitled  to  such  gross  sum  to  the 
proper  executive  department  of  the  govern- 
ment, the  executive  officers  who  msuie  the 
distribution  in  effect  acted  under  the  order 
of  the  court. 

The  jurisdiction  to  entertain  the  action 
can  alone  be  predicated  upon  the  following 
considerations:  First,  the  act  of  Congress 
of  1890,  by  the  authority  of  which  the  orig- 
inal judgment  in  the  consolidated  case  was 
rendered,  or  upon  the  judgment  thus  ren- 
dered; or^  second,  the  appropriation  made 
by  Congress  to  pa^  such  judgment  and  the 
acts  of  Congress  m  connection  therewith. 

By  I  1066  of  the  Revised  SUtutes  (U.  S. 
Comp.  Stat  1901,  p.  739),  it  is  provided 
that  the  jurisdiction  of  the  court  of  claims 
"shall  not  extend  to  any  claim  against  the 
government  .  .  .  growing  out  of  or  de- 
pendent on  any  treaty  stipulation  entered 
[397]into  .  .  .  with  *the  Indian  tribes.** 
Clearly,  therefore,  aside  from  the  jurisdic- 
tion conferred  by  the  act  of  1890,  there  was 
no  power  in  the  courts  to  consider  and  de- 
termine the  question  of  the  proper  distribu- 
tion of  the  funds  due  the  Pottawatomie  Na- 
tion of  Indians,  or  to  fix  the  just  propor- 
tion to  which  the  Pottawatomie  Indians  of 
Michigan  and  Indiana  were  entitled.  Now, 
the  act  of  1890,  which  conferred  jurisdic- 
tion on  the  court  of  claims  to  determine  the 
sum  due  the  Pottawatomie  Indians  of 
Michigan  and  Indiana  out  of  the  tribal 
funds,  was  susceptible  of  being  construed 
in  one  of  two  ways:  First,  that  it  alone 
delegated  the  power  to  determine  the  ag- 
gregate amount  of  the  just  proportion  of 
the  tribal  funds  due  to  the  Indians  in  ques- 
tion, or  that  it  conferred  such  authority, 
and,  in  addition,  imposed  the  duty  of  as- 
certaining the  particular  Indians  who  were 
entitled  to  share  in  the  distribution  Vhen 
the  total  sum  for  distribution  was  judicial- 
ly determined.  That  the  statute  embraced 
only  the  first  power,  that  is,  of  fixing  the 
aggregate  amount,  seems  to  me  to  conclu- 
sively result  from  the  judgment  rendered 
by  the  court  of  claims  and  affirmed  by  this 
court.  It  cannot  be  doubted  that  the  court 
of  claims  expressly  decided  that  the  author- 
ity conferred  by  the  act  of  1890  related  only 
to  determining  the  aggregate  amount,  and 
not  to  the  ascertainment  of  the  particular 
persons  entitled  to  share  in  the  same  and 
the  amount  they  were  respectively  entitled 
to  take.  True,  this  court,  in  its  opinion,  in 
148  U.  S.  691,  37  L.  ed.  613,  13  Sup.  a. 
Rep.  742,  referred  to  the  absence  of  evi- 
dence as  to  who  were  entitled  to  the  dis- 
tributive shares,  and  the  impossibility  of 
rendering  a  decree  on  that  subject,  yet  it 
nevertheless,  in  affirming  the  judgment,  ex- 
pressly approved  the  conclusion  of  the  court 
of  claims  limiting  the  judgment  to  the  de- 
termination of  the  aggregate  amount  and 
leaving  the  distribution  of  that  sum,  when 
Congress  should  thereafter  appropriate 
therefor,  to  the  action  of  the  executive  of- 
ficers of  the  government. 

It  follows  that  the  jurisdictional  power 
conferred  by  the  act  of  1890  was  exhausted 
b^  the  decree  of  affirmance,  and  the  subse- 


quent distribution  of  the  gross  sum  when 
tne  appropriation  had  been  made  was  solely 
a  matter  within  the  jurisdiction  of  Con- 
gress and  the  administrative  officers  of  the 
government.  *That  such  was  the  legislativie 
conception  of  the  effect  of  the  judgment  of 
affirmance  rendered  by  this  court  is  con- 
clusively shown  by  the  appropriation  to  paj 
the  money,  and  the  other  legislative  acts 
concerning  that  sum  and  other  sums  award- 
ed to  the  Indians  in  question,  since  such 
acts  treat  of  the  ascertainment  of  the  indi- 
viduals entitled  to  the  gross  amount  found 
due  as  a  purely  administrative  question, 
with  no  intimation  whatever  that  it  was 
conceived  that  the  administrative  discretion 
which  the  acts  imposed  was  subject  to  be 
reviewed  and  controlled  by  the  judicial 
branch  of  the  government  To  repeat,  the 
jurisdiction  under  the  act  of  1890  having 
been  exhausted,  and  the  judgment  fixing 
the  aggregate  sum  having  expressly  re- 
mitted tiie  distribution  to  the  administra- 
tive branch  of  the  government,  it  follows 
that  no  support  for  the  jurisdiction  oTer 
the  present  suit,  either  in  the  court  of 
claims  or  in  this  court,  can  be  founded  upon 
the  act  of  1890,  or  the  jud^ent  rendered 
thereunder.  Did,  then,  jurisdiction  arise 
from  the  act  of  Congress  appropriating  the 
sum  necessary  to  pay  the  judgment  referred 
to,  or  from  the  other  appropriation  acts  to 
which  reference  has  heretofore  been  made? 
From  what  has  already  been  stated,  it 
would  seem  that  a  negative  answer  must  be 
given  to  this  question.  In  view  of  the 
terms  of  |  1066  of  the  Revised  Statutes  (U. 
S.  Comp.  Stat.  1901,  p.  739), I  think  it  is 
clearly  requisite  that  the  intention  of  Con- 
gress to  commit  to  the  courts  the  ultimate 
reflation  and  control  of  a  distribution 
prima  facie  intended  to  be  made  or  ex- 
pressly directed  to  be  made  amonff  unaaoer- 
tained  beneficiaries  by  the  executive  officers 
of  the  government  should  be  plainly  made 
to  appear  before  it  should  be  held  that  sueh 
authority  was  conferred  on  the  judiciary. 
Now,  there  had  been  no  claims  presented  to 
Congress  on  behalf  of  Pottawatomie  Indi- 
ans seeking  individual  relief;  but  the 
claims  urged  were  on  behalf  of  the  whole 
body  of  Pottawatomie  Indians  in  Michigan 
and  Indiana,  who  asserted  the  nonpayment 
of  their  just  proportion  of  the  tribal  annoi- 
ties.  On  twenty-four  different  occasions, 
during  as  many  years.  Congress,  through 
the  Interior  Department,  had  ascertained 
and  determined  who  were  the  individuals 
constituting  the  Pottawatomie  Indians  of 
Michigan  and  Indiana,  entitled  to  a  just 
^proportion  of  tribal  annuities,  and  neit2ier[8l 
in  the  jurisdictional  act  of  1890  nor  in  ai^y 
of  the  appropriating  acts  was  language  used 
importing  that  it  was  deemed  that  a  neces- 
sity existed  for  a  judicial  ascertainment  of 
the  particular  individuals  who  might  pos- 
sess a  right  to  share  in  the  "just  propor- 
tion" referred  to.  The  various  acts  in 
which  the  appropriations  in  question  were 
embodied  made  provision  for  numeroos 
other  appropriations,  in  compliance  with 
stipulations  embodied  in  treaties  made  with 
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randry  Indian  tribes,  and,  as  in  the  particu- 
lar appropriating    paragraphs  in    question 
payments  were  merely  directed  to  he  made 
to  unascertained  individuals  constituting  a 
body  of  Indians,   there   was   certainly   no 
dearly  implied  or  expressed  intention  that 
the  payments  should  .be  subject  to  the  ul- 
timate control  ol  the  courts,  or  that  the 
disbursement  of  the  funds  should  be  under 
any  other  direction  or  control  than  that  of 
the  Secretary  of  the  Interior,  who  had  made 
prior  payments  of  a  similar  character  upon 
nia   own   ascertainment   of   the   individual 
beneficiaries.    As  a  matter  of  fact,  also,  a 
eontrary  intent  is  clearly  manifested  in  sev- 
eral    of     the     appropriating     paragraphs. 
Thus,  in  the  act  of  March  2,  1895  (28  Stat. 
at  L.  894,  chap.  188),  the  duty  is  expressly 
impoeed  on  the  Secretary  of  the  Interior  to 
take  a  census  of  the  Indians  who  were  en- 
titled to  the  fund  appropriated  bv  the  pre- 
vious   Conffress   to   pay   the    ludgment   of 
9104,626,  thus  implying  that  there  had  not 
been  any  provision  in  the  judgment  of  the 
court  of  claims  or  of  this  court  for  the  as- 
eertainment   of   such    individual   beneficia- 
ries; and  $1,000  was  appropriated  **for  the 
pwTifoae  of  making  the  paj^meni"  obviously 
to  those  who,  by  a  proper  performance  of 
the  duty  imposed  on  the  Secretary  of  the 
Interior,  sh<nild  be  found  to  be  embraced 
within  the  dass.    So,  also,  in  the  same  act 
(28  Stat,  at  L.  885)   the  absolute  control 
which    Congress  deemed    it  was    exercising 
for  the  dis&ibution  of  the  sums  found  due 
to  the  Indians  as  a  body  was  evinced  in  the 
Erection  to  the  Commissioner  of  Indian  Af- 
furs  "^  withhold  from  distribution  among 
the  said  Indians  so  much  of  any  moneys  due 
them  by  the  United  States  as  may  be  found 
jastly  and  equitably  due  for  legal  services 
nndered,  and  to  pay  the  same  on  account 
(rf  the  prosecution  and  recovery  of  the  mon- 
eys aforesaid.''    Bearing  in  mind  that  the 
[400]ippropriated  ^sums  in  question,  though  a 
"just  proportion,"  were  in  fact  tribal  funds, 
ind  that  the  expenditure  of  tribal  fuAds  is 
peculiarly  rq^ulated  by  Congress  and  com- 
Bdtted   to   the    Indian   Department    (Rev. 
Stat,  fl  2086  et  »eq,),  it  seems  to  me  be- 
vond  reasonable  controversy  that  Congress 
mtended  that  the  ascertainment  of  the  par- 
ticular   beneficiaries  entitled   to  the    funds 
ind  the  distribution  among  them  should  be 
performed  solely  by  its  own  agencies. 

The  decision  in  United  States  v.  Weld, 
127  U.  S.  61,  32  L.  ed.  62,  8  Sup.  Ct.  Rep. 
1000,  is  not  an  authority  opposed  to  the 
views  just  expressed.  In  that  case  a  judg- 
Bsnt  luid  been  rendered  by  the  court  of  com- 
missioners of  Alabama  claims,  in  favor  of 
certain  claimants,  and  they  had  received  a 
portion  of  such  judgment.  The  amount  of 
the  gross  fund  due  all  claimants  had  been 
flzsd  in  the  statute,  what  should  be  de- 
ducted had  been  specifically  declared,  and 
it  had  also  been  explicitly  provided  that  the 
balance  which  would  necessarily  result 
should  be  distributed  to  the  judgment  cred- 
itors. The  holding  of  this  court  was  simply 
that  creditors  whose  claims  against  the 
fnnd  had  been  adjudicated  by  the  commis- 


sion  provided  for  in  the  statute  possessed  a 
right  to  sue  in  the  court  of  claims  to  re- 
cover their  share  of  a  portion  of  the  fund 
which  had  been  improperly  retained  by  the 
Treasury  Department. 

Being  of  opinion  that  the  judgment  below 
should  be  reversed  for  want  of  jurisdiction, 
and  that  the  sole  remedy  of  the  petitioners 
lies  in  an  appeal  to  the  fairness  and  sense 
of  justice  of  the  legislative  branch  of  the 
government,  it  would,  of  course,  be  out  of 
place  for  me  to  discuss  the  grounds  upon 
which  the  laches  is  held  to  apply.  It  is 
manifest,  however,  that  the  reasoning  by 
which  I  have  been  led  to  the  conclusion  that 
the  court  was  without  jurisdiction,  if  sound, 
is  in  absolute  conflict  with  the  theory  that 
laches  can  be  imputed  to  the  petitioners  be- 
cause they  did  not  invoke  the  aid  of  the 
court  below  to  control  the  discretion  to  dis- 
tribute the  money  vested  in  the  Secretary 
of  the  Interior  by  the  acts  of  Congress  mak- 
ing the  appropriations.  This  ground  of 
laches  being  put  out  of  view,  the  onl^  other 
theory  upon  which  it  can  be  rested  is  that, 
although  the  petitioners  formally  presented 
their  claim  to  the  Secretary  of  the  Interior 
and  called  his  attention  to  their  rights, 
*they  yet  lost  them  because  th^  did  not[401| 
foresee  that  that  officer  would,  without  no- 
tice, proceed  to  distribute  the  money  to  the 
wrong  persons  and  upon  a  basis  which  the 

fvernment  now,  whether  advisedly  or  not 
need  not  consider,  declares  to  have  been 
absolutely  unjust  and  illegal. 

I   am    authorized   by   Mr.    Justice    Mo- 
to  say  that  he  joins  in  this  dissent. 


YOUNG  WOMEN'S    CHRISTIAN    HOME, 

Appt,, 

V. 

JOHN     L.     FRENCH,     Administrator     of 
Eugene  Rhodes,  Deceased.     (No.  73) 

BARBARA    FAUL    and    ANDREW    WAS- 

NER,  Appta., 

V, 

JOHN     L.     FRENCH,     Administrator     of 
Eugene  Rhodes,  Deceased.  (No.  74) 

(Sec  S.  C.  Reporter's  ed.  401>419.) 

Wills — intefUion     of     teetatrix — death     in 
oomtnon  disaster. 

The  Intention  of  a  testatrix  that,  falling  hus- 
band or  son  surviving,  her  estate  should  go 
to  a  designated  charity,  Is  so  manifest  from 
the  terms  of  her  will,  by  which  she  devised 
her  entire  estate  to  her  son,  subject  to  a  pro- 
vision for  her  husband's  support,  and  pro- 
vided that  In  case  she  survived  both  husband 


Note. — On  presumption  as  to  survivorship — 
see  DOte  to  Re  Wlllbor  <R.  I.)  51  L.  R.  A.  868. 

Thai  the  intention  of  a  testator  is  to  govern 
in  the  conatruction  of  a  toill — see  notes  to 
Dougherty  v.  Rogers  (Ind.)  3  L.  R.  A.  847; 
Boston  Safe  Deposit  &  Trust  Co.  v.  Coffin 
(Mass.)  8  L.  R.  A.  740;  Davidson  v.  Coon 
(Ind.)  9  L.  R.  A.  684  ;  Masterson  v.  Townshend 
(N.  Y.)  10  L.  R.  A.  816 ;  and  Pray  v.  Belt,  7  L. 
ed.  U.  S.  809. 
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and  90D  it  should  go  to  such  charity,  which  ] 
was  also  to  receive  the  estate  at  the  hus-  ; 
band's  death  in  case  he  alone  survived*  that 
such  charity  will  take  to  the  exclusion  of  the 
next  of  kin  of  either  the  testatrix  or  her 
son,  where  both  survive  the  husband,  but 
perish  In  a  common  disaster  with  nothing 
to  show  the  order  of  death. 

[Nos.  73,  74.] 

Argued  November  5,  f),  1902.    Decided  Jan- 
uary 5,  JV03, 

APPEALS  from  the  Court  of  Appeals  of 
tlie  District  of  Columbia  to  review  a  de-  : 
crcc  which  reversed  a  decree  of  the  Supreme  ! 
Court  of  the  District  on  a  bill  of  interplead- 
er filed  by  administrators  with  the  will  an- 
nexed, awarding  the  estate  to  a  charity 
desi<rnated  in  such  will.  Reversed  and  re- 
manded, with  a  direction  to  affirm  the  de- 
cree of  the  Supreme  Court  of  the  District. 
See  same  case  below,  18  App.  D.  C.  9. 

St.atcment  by  Mr.  Chief  Justice  Fuller: 
These  are  appeals  from  a  decree  of  the 
court  of  appeals  of  the  District  of  Columbia 
on  a  bill  of  interpleader  exhibited  in  the  su- 
preme court  of  the  District  by  the  adminis- 
trators with  the  will  annexed  of  the  estate 
of  Sophia  llhodes,  deceased.  At  the  con- 
clusion of  the  administration  there  re- 
mained in  the  hands  of  the  administrators 
a  fund  of  $14,801.89  for  distribution,  which 
was  claimed  by  Uie  Young  Women's  Chris- 
tian Home,  a  corporation  of  the  District  of 
Columbia,  created  by  act  of  Congress;  the 
next  of  kin  of  Sophia  Rhodes;  an<l  the  ad- 
ministrator of  the  estate  of  Eugene  Rhodes, 
deceased;  and  the  interpleader  was  filed  to 
determine  the  rights  of  the  parties. 

Tlie  will  of  Sophia  Rhodes  was  executed 
at  Washington,  May  10,  1894,  and  read  as 
follows: 

"In  the  name  of  the  bountiful  Giver  of 
all.     Amen. 

"I,  Sophia  Rhodes,  of  the  city  of  Huti'h- 
inson,  in  the  state  of  Kansas,  temporarily 
residing  at  Washington,  in  the  District  of 
Columbia,  being  now  of  sound  and  dispos- 
ing mind  and  memory,  do  make,  publish, 
and  declare  this  my  last  will  and  testament, 
hereby  revoking  all  former  wills  or  testa- 
mentary dispositions  of  my  property. 

"I  now  dispose  of  the  property  and  es- 
tate which  it  has  pleased  Almighty  God  to 
intrust  to  me,  as  follows,  viz.: 

**Imprimi8.  1  will  that  all  my  just  debts 
and  funeral  expenses  shall  be  paid  by  my 
executor  hereinafter  named,  out  of  the  first 
jnoney  from  my  estate  that  shall  come  into 
his  hands. 

"Item  1.  I  give,  devise  and  bequeath 
unto  my  husband  Oliver  Wheeler  Rhodes, 
during  his  life  one  half  (i)  of  the  income 
from  all  my  properties  and  estate  in  the 
next  following  item  of  this  last  will  and 
[403] testament  disposed  of,  to  be  paid  "over  to 
him  from  tinu'  to  time  by  my  executor  here- 
inafter named,  who,  for  this  purpose,  shall 
also  act  as  trustee. 

"Ilcin  2.  I  now  give,  devise,  and  bequeath 


unto  my  only  and  beloved  son,  Eugei 
Rhodes,  all  my  property,  real,  personal,  and 
mixed,  of  whatsoever  nature,  kind,  or  de- 
scription, including  moneys,  credits,  and 
evidences  of  indebtedness  of  which  I  may  be 
possessed  at  the  time  of  my  death,  to  be  Ms 
absolutely,  to  hold  and  to  dispose  of  as  unto 
him  may  seem  good  and  proper,  and  subject 
only  to  the  provisions  of  item  1  of  this  last 
will  and  testament. 

'*Ucm  3.  In  the  event  of  the  death  of  my 
son,  Eugene  Rhodes,  before  the  deocas« 
cither  of  myself  or  of  my  husband,  I  then 
give,  devise,  and  bequeath  all  my  property, 
everything  1  own  on  earth,  as  follows,  viz.: 

"Ist.  I  give,  devise,  and  bequeath  all  my 
pictures  and  paintings  to  the  Young 
Women's  Chiistian  Home,  in  the  city  of 
Washington,  District  of  Columbia.  It  is 
my  will  that  the  said  pictures  and  paintings 
may,  so  long  as  the  said  home  shall  exist, 
he  tlie  ornaments  of  the  said  home,  with  my 
name  as  the  giver  connected  with  them  dur- 
ing that  time. 

"2nd.  All  the  rest  and  residue  of  my  prop- 
erty, real,  personal,  and  mixed,  T  give,  de- 
vise, ami  k'fjuoath  to  Michael  H.  Fitch,  of 
Pueblo,  Colorado,  to  have  and  to  hold,  in 
trust  novevtholess,  to  invest  the  samp  to  tlie 
best  of  his  knowledge  and  experience,  and 
to  pay  over  the  rents  and  profits  arising 
therefrom  to  my  husband,  Oliver  Wheeler 
Rhodes,  during  his,  my  said  husband's  life; 
and  on  the  death  of  my  said  husband  to  turn 
over  the  said  property,  moneys,  etc.,  with 
whatsoever  accumulation  thereon  may  be 
existing,  to  the  Young  Women's  Christian 
Home,  of  W'ashington,  in  the  District  of  Co- 
lumbia, to  be  the  property  of  the  said  home 
absolutely. 

"Hem  4.  In  the  event  of  my  becoming  the 
survivor  of  both  my  husband,  Oliver  Wheel- 
er Rhodes,  and  of  my  son,  Eugene  Rhodes, 
I  then  give,  devise,  and  bequeath  all  my 
property,  real,  personal,  and  mixed,  of 
whatsoever  nature,  kind,  or  description,  to 
the  Young  Women's  Christian  Home,  of  the 
city  of  Washington,  in  the  District  of  Co- 
lumbia^ to  have  and  to  hold  the  same  abso- 
lutely and  forever,  for  the  good  of  that  insti- 
tution. *It  is  my  will  that  my  pictures  and[4Q 
paintings  shall  be  disposed  of  in  this  event 
as  provided  in  paragraph  1st,  of  item  3,  of 
this  last  will  and  testament. 

"Lastly.  1  hereby  constitute  and  appoint 
my  only  son,  Eugene  Rhodes,  the  sole  ex- 
ecutor and  trustee  of  this  my  last  will  and 
testament;  and  it  is  my  will  that  my  said 
sole  executor  and  trustee  shall  administur 
and  execute  this  last  will  and  testament 
without  giving  bond  therefor." 

The  facts  were  stipulated,  and  may  be 
shortly  stated  thus:  Oliver  Wheeler  Rhodes 
(lied  at  Washington,  January  27,  1895,  at 
which  time  his  wife,  Sophia  Rhodes,  and 
their  only  child,  Eugene  Rhodes,  were  in 
Heidelberg,  Germany.  They  sailed  for  home 
from  Breujen  on  the  steamship  Elbe  at  three 
o'clock  p.  M.  on  IHiesday,  January  29,  1895. 
About  half-past  5  o'clock  the  next  morning 
the  Elbe  collided  with    another    steamship, 
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and  sank  in  about  twenty  minutes  after  the 
collision.     Mrs.  Rhodes  was  about  fifty-two 
year*  old,  corpulent,  and  short  of  breath, 
and  her  son  was  about  twenty-three  years 
oldy  a  single  man,  and  rather  a  good  swim- 
mer.   His  body  came  up  in  a  fishing  net  off 
tht  coast  of  Uolland  some  six  we^s  after 
the  collision,  but  his    mother's    body    was 
never  recovered.    Of  the  persons  who  sur- 
vived   the    shipwreck,   only    two    had    any 
knowledge  of  the  mother  and  son    at   the 
time  of  the  disaster.    One  of  them  saw  Mrs. 
Rhodes  come  out  of  her  cabin  just  after  the 
collision    with    a   blanket   over   her   night 
dress,  and  some  minutes  later  saw  her  son. 
The  otiier  saw  the  mother  and  son  on  deck 
after  the  collision,  the  son  endeavoring  to 
put  a  shawl  around  his  mother,  and  she  with 
her  arms  thrown  around    her    son's    neck. 
This  person  was  the  last  to  get  into  the  last 
boat  to  leave  the  ship,  and,  when  it  had  got- 
ten   some    distance    away,    the    ship    went 
down  with  a  lurch  and  everyone  on  board 
was  drowned.    He  testified   that   "both    of 
these  parties  died  together,  and,  so  far  as 
this  ahiant  was  able  to  learn,  after  he  saw 
these  parties  on  the  deck  clasped  in  an  em- 
brace that  would  never  be  loosened  until 
after  death,  no  one  else  saw  them." 

The  supreme  court  of  the  District  held 
that  there  was  no  presumption  of  survivor- 
ship aa  between  the  mother  and  son;  that 
the  will  manifested  sn  unmistakable  desire 
I406]to  guard  ^against  intestacy;  and  that  the  in- 
tention of  Mrs.  Rhodes  was  clearly  appar- 
ent that  if  her  husband  and  son  should  not 
survive  her  so  as  to  receive  the  property, 
or  if  it  remained  under  her  control  at  the 
time  of  her  death,  it  should  go  absolutely  to 
the  charity  she  had  named,  the  Young 
Wo]uen*s  Christian  Home:  and  decreed  ac- 
cordingly. [28  Wash.  L.  Rep.  391.]  From 
this  decree  Barbara  Faul  and  Andrew  Was- 
ner,  next  of  kin  of  Mrs.  Rhodes,  and  John 
L  French,  administrator  of  Eugene  Rhodes, 
carried  the  case  to  the  court  of  appeals  of 
the  District,  which  concurred  in  the  view 
that  there  was  no  presumption  of  survivor- 
•hip  as  between  the  testatrix  and  her  son, 
but  held  that,  the  terms  of  the  will  "vesting 
the  estate  in  Eugene  Rhodes  immediately 
open  testatrix's  death,  we  agree  that  it 
raises  a  prima  facie  right  in  the  personal 
ftpresentatives  of  the  son,  and  imposes  the 
barden  upon  her  next  of  kin  of  displacing 
them  by  proof  of  his  mother's  survival:" 
snd  that  the  representatives  and  next  of  kin 
of  the  son  were  entitled  to  the  entire  fund. 
Hie  decree  waa  thereupon  reversed,  and  the 
csQse  remanded  to  the  court  below  with  a 
direction  to  enter  a  decree  in  conformity 
with  that  conclusion.     18  App.  D.  C.  9. 

Mr.  Joe  J.  Darllni^on  argued  the 
cause,  and,  with  Mr.  John  B.  LcSneTf  filed 
a  brief  for  appellant  Young  Women's  Chris- 
tian Home: 

Each  of  the  persons  perishing  in  the  com- 
Bon  disaster  snould  be  treated  as  the  sur- 
Yifor,  in  so  far  as  his  or  her  property  waa 
eoneemed,  tlM  property  of  each  going  to  his 
own  heirs  and  next  of  kin. 
187  V.S. 


Taylor  v.  Diplock,  2  Phillim.  Eccl.  Rep. 
261;  Mason  v.  Mason,  1  Meriv.  308;  Mur- 
ray's Goods,  1  Curt.  Eccl.  Rep.  596;  Doe  ex 
dem.  Knight  v.  Nepean,  5  Bam.  k  Ad.  86; 
Johnson  v.  Merithew,  80  Me.  116,  13  Atl. 
132;  Ehle's  Estate,  73  Wis.  459,  41  N.  W. 
027;  Rvssell  v.  Hallett,  23  Kan.  276;  Ooy0 
V.  Leach,  8  Met.  375,  41  Am.  Dec.  518; 
Schauh  V.  Griffin,  84  Md.  562,  36  Atl.  443; 
Satterthicaiie  v.  Powell,  1  Curt  Ecd.  Rep. 
705;  Re  Willhor,  20  R.  I.  126,  51  L.  R.  A. 
863,  37  Atl.  634. 

The  burden  of  proof  is  upon  the  next  of 
kin,  who  derive  title  through  the  survivor- 
ship of  one  out  of  several  lost  in  a  common 
calamity,  to  prove  the  fact. 

y^etoeU  V.  Nichols,  12  Hun,  604,  Affirmed  in 
75  N.  Y.  78,  31  Am.  Rep.  424;  Wright  v. 
Neiherwood,  2  Salk.  593,  2  Phillim.  Eccl. 
Rep.  261,  note  c;  Taylor  v.  Diplock,  2  Phil- 
lim. Eccl.  Rep.  261;  Satterthwaite  v.  PotoeU, 

1  Curt.  Eccl.  Rep.  705. 

When  a  testator  means  to  dispose  of  all 
his  property,  and  uses  the  words  "if  the 
legatee  should  not  survive,"  they  mean  "if 
the  preceding  legacy  should  from  any  cause 
fail." 

Avelyn  v.  Ward,  1  Ves.  Sr.  420;  Rickman 
V.  Morgan,  2  Bro.  Ch.  396;  Jones  v.  West- 
comb,  1  Eq.  Cas.  Abr.  245;  Foster  v.  Cook, 
3  Bro.  Ch.  347;  Doo  v.  Brabant,  3  Bro.  Ch. 
397;  Taylor  v.  Taylor,  Atk.  386;  Jackson 
ex  dem.  Beach  v.  Durland,  2  Johns.  Cas.  314. 

The  intent  of  the  testator  is  to  be  given 
elfect,  without  regard  to  literal  adherence  to 
the  language  used,  where  such  literal  ad- 
herence would  defeat  the  testator's  manifest 
desire. 

Roe  ex  deni.  Wilkinson  v.  Tranmarr, 
Willes  Rep.  682;  Towns  v.  Wentworth,  11 
Moore  P.  C.  C.  520 ;  Abbott  y.  Middleton,  7  H. 
L.  Cas.  08,  21  Beav.  143;  Liston  v.  Jenkins 

2  W.  Va.  62;  Cox  v.  Britt,  22  Ark.  567; 
Chapman  v.  Brown,  Burr.  1635;  McKeehan 
V.  Wilson,  53  Pa.  74;  Jarman,  Wills,  456, 
414,  chap.  17;  Aulick  v.  Wallace,  12  Bush, 
531;  Re  Redfem,  L.  R.  6  Ch.  Div.  133;  Doe 
ex  dem.  Leach  v.  Micklem,  6  East,  486.  See 
also  Eaihcrly  v.  Bather ly,  1  Coldw.  461,  78 
Am.  Dec.  499;  Freeman  v.  Freeman,  8  Vin. 
Abr.  title  Devise,  51;  Bessoms  v.  Sessotns, 
22  N.  C.  (2  Dev.  k  B.  Eq.)  453;  Perry, 
Trusts,  S  724;  Key  v.  Key,  4  De  G.  M.  & 
G.  73;  Pearsall  v.  Simpson,  15  Ves.  29; 
Robinson  v.  Female  Orphan  Asylum,  123  U. 
S.  702,  31  L.  od.  293,  8  Sup.  Ct.  Rep.  327; 
Smith  V.  Bell,  6  Pet.  68,  8  L.  ed.  322;  Patch 
V.  White,  117  U.  S.  210,  29  L.  ed.  860,  6  Sup. 
Ct.  Rep.  617,  710;  Ncicell  v.  Nichols,  12  Hun, 
604,  Affirmed  in  75  N.  Y.  78,  31  Am.  Rep. 
424. 

The  intention  is  to  be  gathered  from  every- 
thing contained  within  the  four  corners  of 
the  instrument. 

Re  Swcnson,  55  Minn.  300,  56  N.  W.  1115. 

In  ascertaining  the  intention  of  the  tes- 
tator, the  court  is  authorized  to  put  itself 
in  the  position  occupied  by  him  at  the  time 
the  will  was  executed,  and,  taking  into  view 
the  then  existing  circumstances,  to  discover, 
from  that  standpoint,  what  waa  intended  by 
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the  testator  when  using  the  language  de-  Rogers,  73  Md.  403,  10  L.  R.  A.  550,  21  AtL 

manding  construction.  64. 

Re  Swenaon,  55  Minn.  308,  56  N.  W.  1115;        The  common-law  rule  as  to  burden  of  proof 

Tates  V.  8hem,  84  Minn.  165,  86  N.  W.  1004.  between  legatee  and  next  of  kin  was  unaf- 

Mr.  A.  A.  HoehllnSf    ^^f    argued    the  fected  by  the  will, 
cause  and  filed  a  brief  for  appellanU  Faul  et       Wing  v.  Angrave,  8  H.  L.  Cas.  183. 
aL:  The  question  of  child  or  no  child  living 

It  is  not  permissible  under  the  guise  of  at  the  parent's  death  is  left  to  be  found  just 

construction  to  incorporate   distinct   provi-  like  any  other  fact,  the  onus  resting  on  re- 

sions  into  a  will,  or  to  insert  therein  condi-  moter   kin  to  prove   that  all   nearer,   once 

tions  or  contingencies  not  provided  for  by  known  to  exist,  had  oeajsed  to  exist  or  had 

the  testatrix.  been  absent,  unheard  of,  for  seven  years,  at 

1  Redf.  Wills,  pp.  459  et  seq.;  1  Roper,  the  time  of  the  ancestor's  death. 
Legacies,  p.  750;  2  Redf.  Wills,  1464;   Vn-       Emeison  v.  White,  29  N.  H.  482;  Schauh 

dtrtcood  V.  Wing,  4  De  G.  M.  A  G.  633,  8  U.  v.  Orifjln,  84  Md.  557,  36  Atl.  443;  Poaey  y. 

L.  Cas.  205;  Illinois  Land  d    Loan   Co.    v.  Hanson,  10  App.  D.  C.  496;  Wharton,  Ev.  f 

Bonner,  75  111.  317;  Gihson  v.  Seymour,  102  1280. 

Ind.  485,  52  Am.  Rep.   688,  2  N.  E.  305 ;        Whoever  needs  to  prove  that  the  death  oi 
Rupp  V.  Eherly,  79  Pa.  141.  an  absentee  took  place  on  or  before  a  sped- 
The  will  of  the  testatrix  does  not  show  an  fied  date  or  event  (testatrix's  death,  for  in- 
intent  that  the  home  should  receive  her  en-  stance)   within  the  seven  years,  or  that  his 
tire  estate,  save  only  in  the  event  of  the  sub-  life  continued  to  or  beyond  a  specified  date 
stantial  survivorship  of  the  son.  or  event  after  the  seven  years,  has  the  onus 
Wing  v.  Angtave,  8  H.  L.  Cas.  205.  to  bear,  such  onus  shifting  from  the  death- 
Property  rights  of  two  or  more  persons  affirmant  to  the  life-affirmant  at  the  expiry 
who  perish  in  a  common  disaster  are  dis-  of  the  seven  years.    This  is  what  the  seven- 
posed  of  as  if  death  had  occurred  to  all  at  year  presumption  means. 

the  same  time.  8chaub  v.  Griffin,  84  Md.  557,  36  Atl.  443. 

King  v.  Hay,  1  Wm.  Bl.  640;   Taylor  v. 

X''^/^^I^'t^^'r\,^''''h^^^'«^?^^  ^^'  ^^^  J^<^e  rnUer  delivered  tha 

Goods,  Curt.  Eccl.  Rep.  596;  Sat terth watte  y,  Qpinj^^jj  ^f  ^he  court- 

Powell,  1  Curt.  Eccl.  Rep.  705;   Underwood       nn,_  _,,i^  •    ^x^^^  i-il^^  ;„  ««.  «»Ao««,.*i.;«-. 
_  -m-       in  T>         jetx    1  Ai        1   17     ••  on        •I'l^  rule  18  tiiat  tnere  is  no  presumption 

y.  Wtng,  19  Beav.  459;  1  Greenl.  Ev.  S§  29,  ^^  aurvivorshiD  in  the  case  of  persons  who 

'r\?  ^^ri  T'lVl  ^-3  V,U  'fZu  ?utFor  a^d°ta?  ^urst^Ulurrt^ 

T.  Uenthew,  80  Me.  Ill,  13  AU.  132;  Vevxll  ^    aJamitv  of  the  character  annearinff^ 

T.  mcnoU   12  Hun   607    75  NY   78 ;  Oo^  ^,rJ^Tilrl\^^f^^tJ^^l^%Z 

«!«.  V   fiojrer«,  73  Md.  403,  10  L.  R.  A.  650,  gu^pu^n  on  which  the  conrt«  can  act.  5lie 

,,  i„.,,,        tw  .«       J        J  •»  question  of  actual  surriTorship  is  refrarded 

jreMr.Wim«n  Henry  Deimi.  and  J.  )[,  u„aBcerUinable,  and  descent  and  distri- 

W.  Smltl.  argued  the  cause  and  filed  a  brief  ^^^^^  ^^^  ^^^  ^^^  ^^^  ^  ^^  ^^^  ^^^^ 

^^'''*    V^'j-    i  J  .  11    •  i      * had    been     simultaneous.    Vndenoood     t. 

The    adjudicated   caMS    fall    into     four  ^.„^    4  De  O.  M.  ft  G.  633;  Winy  t.  An^ 

,12/  •      *     TI7-  t  o  II  grave,  8  H.  L.  Cas.  183;  VeweU  v.  VichoU, 

T   '^""ItoP"'*'"  *t,r*1?iJ-  "*  £!?*'•  ®  ?•  12  Hun,  604,  75  N.  Y.  78,  31  Am.  Rep.  424; 

L^  Cas.  183,  avowedly  holding  codemise  to  ^^^„^^,;  ^    'uerilheu,,  80  Me.  111.  13  AU. 
be  presumptive. 

2. 
A  C. 
Beav. 

Otner     au^sMaa     w»     %av^aoAw«s,     wuv    'w*«u«.uwv    uavwv  gj     — -^       ,.^ 

suffice  Where  "f  her  side  ^^V^^^J^^^^  "con'c;ding  this  to  be  so,  the  next  of  kin 

right  to  help,  or  the  onus  to  hinder,  at  the  ^  ^^^  ^^^^^^  ^^^^^^  ^^^^  ^^  ^^^  ^ 

*^f^',m         XI.  X  «.  ij  i.1.  1.    Av       V  Av        •  passed  to  them  as  in  case  of  intestacy,  be- 

3.  'Iliose  that  hold  that,  though  the  evi-  ^^^^  .^.  ^^  „^^  ^^^^  the  son  anr- 

dence  fails  to  show  and  the  law  to  presume  ^^j^^^  ^^  mother,  or  that  the  mother  snr- 

which  happened  of  the  happenings  Wimble,  ^j^^  ^he  son,  and  the  estate  was  given  to 

tJie  property  is  to  be  disposed  of  on  the  the-  ^^i^  g^^  ^^^ly  i^  the  one  event,  and  to  the 

ory  that  the  deaths  occurred  at  the  same  Young  Women's  Christian  Home  only  in  the 

time.    Johnson  v.  Merithew,  80  Me.  Ill,  13  other.     This  view  was  rejected  by  the  Dia- 

Atl.  132 ;  Russell  v.  Hallett,  23  Kan.  276.  ^rict  supreme  court  in  holding  that  the  in- 

4.  Those  that  hold  that  though  no  one  of  tention  of  the  testatrix  was  plain  that  the 
the  sides  has  the  onus  at  the  start,  because  young  Women's  Christian  Home  should 
of  any  presumption  as  to  which  happened  of  take  in  the  event  that  the  husband  and  aon 
the  happenings  possible,  yet,  for  other  rea-  jid  not  survive  her,  and  should  be  carried 
sons,  the  onus  does  rest,  at  the  start,  on  some  out ;  and  the  court  of  appeals  rejected  it  in 
one  of  the  sides,  and  that  it  is  a  fatal  onus,  holding  that  the  will  by  its  terms  vested  the 
since  the  evidence  is  not  sufficient  to  shift  it.  estate  *in  Eugene  Rhodes  immediately   on[41 

Wing  V.  Angrave,  8  H.  L.  Cas.  183;  Harts-  the  testatrix's  death,  and  that  a  prima  fade 

horns  ▼.  WilkinSf  6  N.  S.  276;  OQwm€m  Y.  right  existed  in  the  personal  representativee 
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of  the  son,  which  was  not  displaced  by  proof 
of  the  mother's  survival. 

The  cardiaol  rule  is  that  the  intention  of 
the  testator  expressed  in  his  will,  or  clearly 
dadncible  therefrom,  must  prevail  if  con- 
■iatoit  with  the  rules  of  law.  And  another 
familiar  rule  is  that  the  law  prefers  a  con- 
struction which  will  prevent  a  partial  intes- 
tacy to  one  that  will  permit  it,  if  such  a 
construction  may  reasonably  be  given.  Keti- 
mday  v.  Sinnott,  179  U.  S.  616,  45  L.  ed.  344, 
21  Sup.  Ct.  Rep.  233.  * 

In  this  case,  we  think  it  is  apparent  that 
Mrs.  Rhodes  designed  to  dispose  of  her  en- 
tire properly ;  to  provide  for  her  husband  by 
aeeuring  to  him  for  life  an  income  from  one 
hall    of    her    estate;    to    provide    for  her 
son  by  leaving  him  the    estate    absolutely, 
subject  to  the  husband's  income;  and,  if  her 
SOQ  died  before  his  father,  that  the  husband 
should  have  the  income  of  the  whole  estate 
for  his  life,  and  at  his    death    the    estate 
should  go  to  the  Young  Women's  Christian 
Home.     But  that  if  her   husband  and  son 
«hould  both  be  dead  when  she  died,  the  esr 
tate  should  go  at  once  to  the  charitable  in- 
stitation,  that  is  to  say,  that  if  they  did  not 
Borvive  her,  the  property  on  her  death  was 
inmiediately  to  take  that  destination. 

But  the  argument  is  that  the  testatrix's 
wishes  cannot  be  carried  out,  inasmuch  as 
it  is  insisted  each  of  the  devises  and  be- 
qjuests  was  on  the  express  condition  of  sur- 
viforship,  and  to  give  etTect  to  the  alleged 
intention  would  require  the  interpolation  of 
Mme  phrase  covering  the  contingency  of  in- 
ability to  ascertain  survivorship,  which  in- 
terpolation would  be  wholly  inadmissible. 

This,  however,  is  matter  of  construction, 
and  if  the  state  of  facta  at  the  time  of  Mrs. 
Bhodes'  death  did  not  substantially  dilTer 
from  what  the  wHi  shows  she  contemplated 
when  it  was  executed,  tlien  no  interpolation 
ii  required,  and  the  property  must  go  ac- 
cording to  the  intention  necessarily  deduci- 
ble. 
The  applicable  principle  is  well  expressed 
lM]\if  Mr.  Justice  *Gray,  then  chief  justice  of 
Massachusetts,  in  Meicalf  v.  Framingham, 
128  Mass.  370. 

llie  case  is  stated  in  the  headnotes  thus: 
"A  testator  bequeathed  personal  property  in 
trust  for  the  benefit  of  his  wife's  sister  and 
her  husband  during  their  lives,  as  follows: 
During  her  life,  to  pay  the  net  income  to  her 
Kmi-annually ;  in  case  she  should  die  before 
him,  to  transfer  one  half  of  the  principal  to 
a  charitable  institution,  and  to  pay  the  in- 
come of  the  remainder  to  him  during  his 
life:  in  case  he  should  die  before  her,  then 
at  her  death  to  transfer  the  whole  of  the 
principal  to  the  same  institution.  She  died 
before  her  husband,  and  one  half  of  the  prin- 
cipal was  paid  to  the  institution  and  the 
^her  half  kept  in  trust  for  him.  Heldy  that 
on  his  death  the  institution  was  entitled 
to  this  part  of  the  principal  also,  and  that 
it  did  not  pass  to  the  residuary  devisees ;  al- 
though a  similar  bequest  for  the  benefit  of 
toother  husband  and  wife  contained  an  ex- 
press direction  for  a  transfer  of  the  second 
187  V.  S. 


half  of  the  principal  to  the  charitable  in- 
stitution upon  the  death  of  the  survivor." 

Gray,  Ch.  J.,  said:  *'The  decision  of  this 
question  doubtless  depends  upon  the  inten- 
tion of  the  testator,  as  mamfested  by  the 
words  that  he  has  used,  and  an  omission  to 
express  his  intention  cannot  be  supplied  by 
conjecture.  But  if  a  reading  of  the  whole 
will  produces  a  conviction  that  the  testator 
must  necessarily  have  intended  an  interest 
to  be  given  which  is  not  bequeathed  by  ex- 
press and  formal  words,  the  court  must  sup- 
ply the  defect  by  implication,  and  so  mould 
the  language  of  the  testator  as  to  carry 
into  effect,  as  far  as  possible,  the  intention 
which  it  is  of  opinion  that  he  has  on  the 
whole  will  sufficiently  declared." 

"It  is  a  question  in  each  case,"  said  Mr. 
Justice  Matthews  in  Rohison  v.  Female  Or- 
phan Asylum,  123  U.  S.  702,  31  L.  ed.  293, 
8  Sup.  Ct.  Kep.  327,  "of  the  reasonable  in- 
terpretation of  the  words  of  the  particular 
will,  with  the  view  of  ascertaining  through 
their  meaning  the  testator's  intention."  In 
that  case  Robison  left  a  will  providing, 
thirdly,  that  his  widow  should  have  the  in- 
come of  all  his  estate,  with  the  right  to 
spend  it,  but  not  to  have  it  accumulate  for 
her  heirs;  fourthly,  that  if  his  sisters,  Ann 
Smith  and  *£leonoraCiunmiiigsBobison,"be[413] 
living  at  the  deatli  of  myself  and  wife,  Jane 
S.  Robison  aforesaid,  that  they  or  the  one 
that  may  be  then  living  shall  have  the  in- 
come of  all  my  estate  so  long  as  they  may 
live,  and  at  their  death  to  be  divided  in 
three  parts,  one-tlurd  part  of  the  income  to 
go  to  the  Pot-tland  Female  Orphan  Asylum" 
and  one  third  to  each  of  two  other  institu- 
tions. Both  sisters  died  before  the  tes- 
tator. 

It  was  ruled  that  the  fact  that  the  sisters 
died  before  their  brother,  "whereby  the  leg- 
acy to  them  lapsed  altogether,  is  not  ma- 
terial, because  if  property  be  limited  upon 
the  death  of  one  person  to  another,  and  the 
first  donee  happen  to  predecease  the  tes- 
tator, the  gift  over  would,  of  course,  take 
ciTect,  notwitlistanding  the  failure,  by  lapse, 
of  the  prior  gift;"  that  unless  it  appeared 
on  the  face  of  the  will  "that  the  gift  to  the 
defendajits  wajs  not  intended  to  teke  effect 
unless  the  prior  gift  to  Ann  Smith  and 
Eleonora  Cummings  Robison  took  effect,  the 
former  must  be  considered  as  taking  effect 
in  place  of  and  as  a  substitute  for  the  prior 
gift,  which,  by  reason  of  the  contingency, 
has  failed;"  and  that  considering  the  third 
and  fourth  subdivisions  together,  the  lim 
itations  were  to  be  taken  as  a  complete  dis- 
position of  his  estate,  in  the  mind  of  the  tes- 
tator, who  did  not  intend  to  die  intestate  as 
to  any  portion  thereof,  giving  to  the  widow 
an  estate  for  life,  with  an  estate  over  for  life 
to  the  sisters,  contingent  on  surviving  the 
widow,  and  with  the  ultimate  remainder  to 
the  charitable  institutions. 

In  Newell  v.  Nichols,  12  Hun,  604,  Af- 
firmed in  75  N.  Y.  78,  31  Am.  Rep.  424,  a 
wife  had  died  leaving  a  husband  and  two 
children,  a  son  and  a  daughter.  By  her  will 
she  created  three  funds,  one  of  $30,000,  the 
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income  of  which  was  to  po  to  her  hushand, 
and,  om  his  deathj  the  pnncipal  to  the  heirs 
of  her  body  then  living,  and  in  default  of 
such  heirs  to  certain  named  remaindermen; 
another  fund  of  $15,000,  the  income  to  be 
paid  to  the  daughter  during  her  life,  the 
principal  to  be  paid  at  her  death  to  the 
heirs  of  her  body  then  living;  in  default  of 
such  heirs,  to  her  appointees  by  will;  and 
in  default  of  appointment,  to  the  heirs  of 
the  body  of  the  testatrix  then  living,  and  in 
default  of  such  heirs,  then  to  the  same  re- 

;  maindermen;  while  a  third  sum  of  $15,000 
was  settled  upon  the  son  as  to  the  income, 

[414]  with  the  same  provisions  *a8  to  the  princi- 
pal at  his  death  aa  in  respect  of  the  daugh- 
ter. The  husband  and  children  were  lost  at 
sea,  and  there  was  no  evidence  ol  survivor- 
ship between  them.  The  case  was  decided 
at  special  term  by  Van  Vorst,  J.,  whose 
careful  and  elaborate  opinion  was  adopted 
by  the  court  in  general  term,  and  fully  ap- 

g roved  by  the  court  of  appeals.  It  was 
eld  that  the  intention  of  the  testatrix 
plainly  was  that  the  limitation  over  to  tlie 
remaindermen  should  be  effectual  if  for  any 
reason  the  children  could  not  take,  and  that 
the  death  of  the  children  without  issue  or 
appointment,  under  the  circumstances,  and 
in  the  absence  of  evidence  of  survivorship, 
entitled  the  remaindermen  to  have  the  lim- 
itation carried  into  effect. 

It  was  observed  by  Van  Vorst,  J. :  "Where 
a  devise  is  limiteu  to  take  effect  upon  a 
condition  or  contingency  annexed  to  a  pre- 
ceding estate,  if  that  preceding  estate 
should  not  arise  the  remainder  over  will 
take  place,— the  first  estate  being  consid- 
ei-ed  as  a  preceding  limitation  and  not  as  a 
preceding  condition.  ...  As  when  a 
testator  meant  to  dispose  of  all  his  proper- 
ty, and  uses  the  words,  'if  the  legatee  should 
not  fiurvive,' — held  to  mean  'if  the  preceding 
legacy  should  from  any  cause  fail.'" 

Underwood  v.  Wing  and  Wing  v.  Angrave 
are  relied  on  to  the  contrary.  19  Beav.  459, 
4  De  Q.  M.  &  O.  632,  8  H.  L.  Caa.  183. 

The  facts  were  these:  Underwood  and 
his  wife  had  three  children, — Catherine, 
Frederick,  and  Alfred.  Being  about  to  em- 
igrate with  their  children,  Mr.  and  Mrs. 
Underwood  made  mutual  wills,  dated  Oc- 
tober 4,  1853.  Mr.  Underwood  by  his  will 
devised  his  real  and  personal  estate  to 
Wing,  his  heirs,  etc.,  in  trust  for  Mrs.  Un- 
derwood, her  heirs,  etc.,  absolutely;  and  the 
will  proceeded:  "And  in  case  my  said  wife 
shall  die  in  my  lifetime,  then  I  direct  that 
my  said  real  and  personal  estate  shall  be 
held  by  my  said  trustee,  upon  trust  for  such 
of  them,  my  three  children,  Catherine  Un- 
derwood, Frederick  Underwood,  and  Alfred 
Underwood,  as,  being  sons  or  a  son,  shall  at- 
tain the  age  of  twenty-one  years,  and  being 
a  daughter,  shall  attain  that  age,  or  marry 
under  that  age,  to  be  equally  divided  be^ 
tween  or  among  them,  share  and  share 
[41 6] alike;  and  in  case  all  *of  them  my  said  chil- 
dren shall  die  under  the  age  of  twenty-one 
years,  being  sons,  or  under  that  age  and  un- 
married, being  a  daughter,  then  I  give,  de- 
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vise,  and  bequeath  all  my  real  and  personal 
estate,  as  aforesaid,  unto  and  to  the  use  ot 
the  said  William  Wing,  his  heirs,  executors, 
administrators,  and  assigns,  to  and  for  his 
and  their  absolute  use  and  benefit."  And 
the  testator  appointed  his  wife  and  defend- 
ant Wing  executors.  Mrs.  Underwood  b^ 
her  will,  made  by  virtue  of  a  power,  devised, 
bequeathed,  and  appointed  all  the  real  and 
personal  estate  subject  to  the  power,  to  Mr. 
Underwood,  his  heirp,  etc.,  absolutely;  and 
the  will  proceeded:  "(Subject  to  the  es- 
tates and  interests  of  my  children  therein, 
under  or  by  virtue  of  the  will  of  the  said 
John  Tulley,  deceased.)  And  in  case  my 
said  husband  should  die  in  my  lifetime,  then 
I  devise,  bequeath,  and  appoint  the  said  here- 
ditaments and  premises,  and  sum  and  sums 
of  money,  and  arrears  of  income  aforesaid, 
unto  and  to  the  use  of  William  Winff,  bis 
heirs,  executors,  administrators,  and  as- 
signs, to  and  for  his  and  their  own  absoluts 
use  and  benefit.*'  And  she  appointed  her 
husband  and  William  Wing  executors. 

Mr.  and  Mrs.  Underwood  and  their  thres 
children  embarked  for  Australia,  their  sbip 
foundered,  and  all  on  board,  with  the  excep- 
tion of  one  sailor,  perished.  Both  parents 
and  the  two  boys  were  washed  into  the  sea 
by  the  same  wave,  but  the  daughter  survived 
for  half  an  hour.  All  the  children  died 
under  twenty-one  and  unmarried.  Wing 
proved  both  wills  and  plaintiff  obtained  let- 
ters of  administration  of  the  estate  of  Cath- 
erine Underwood.     19  Beav.  459,  460. 

The  courts  agreed  in  the  conclusion  that 
at  common  law  there  could  be  no  presump- 
tion of  prior  decease  in  the  absence  of  proof, 
although  tlie  evidence  tended  to  show  that 
the  husband  was  in  good  health  and  an  able 
swimmer,  while  his  wife  was  in  delicate 
health,  and  their  children  of  tender  age;  and 
this  ruling  has  ever  since  been  accepted  in 
the  English  courts  and  by  the  uniform  cur- 
rent of  authority  in  the  United  States. 

Under  the  wills,  the  husband,  wife,  and 
children  having  practically  died  simultans- 
ously,  tlie  intention  of  both  testators  that 
their  estate  should  pass  to  Mr.  Wing  seemed 
plain,  but  *the  House  of  Lords  (and  th«[4] 
courts  below)  held  otherwise,  and  that  as 
Mr.  Wing  could  not  show,  either  that  ths 
death  of  the  husband  occurred  in  the  wifeV 
lifetime,  or  that  the  wife's  death  occurred 
in  the  husband's  lifetime,  he  could  receive 
neither  estate.  In  the  construction  which 
produced  this  result  it  cannot  be  said  that 
the  courts  of  this  country  have  general^ 
concurred.  I<ord  Campbell,  then  Lord  Chan- 
cellor, dissented,  and,  referring  to  the  wife's 
will,  said :  "Of  course,  I  fully  recognise  all 
the  cases  where,  there  being  in  a 
will  a  gift  really  meant  to  be  oa 
condition,  or  the  happening  of  a  par- 
ticular event,  the  court  decided  that 
it  could  not  take  effect  unless  the  condition 
was  performed,  or  the  event  had  happened. 
But  the  present  seems  to  me  to  be  a  case  of 
substitution,  to  take  effect  on  failure  of  ths 
prior  estate."  Granting  that  effect  is  to  bs 
given  to  the  expressed,  not  the  conjectural 
^  187  V.  S. 
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or  probable,  intention  of  testators,  he  thought 
tliat    by    this    will    the    testatrix    clearly 
expressed     her     intention     that     if      her 
botband     did     not     take     the     property, 
WUliam      Wing     should      take      it.     "The 
lapae     of     the     bequest    to     her     husband 
hj      his     predecease     being     substantially 
the  only  event  upon  which  the  bequest  to 
him  could  fail,  when  she  says,  'In  case  my 
amid   husband   should   die   in   my    lifetime,' 
does  she  not,  in  substance  say,  in  case  the 
bequest  to   my   husband    should    fail*   then 
William  Wing  is  tlie  object  of  my  bounty, 
and  all  shall  go  to  him?     She  has  not  pro- 
vided for  the  event  of  there  being  an  impos- 
sibility  to   determine    whether   she   or   her 
husband  died  first.     But  although  she  has 
not  in  terms  provided  for  this  event,  she  has 
dearly  intimated  her  intention,  that  in  case 
of  the  gift  to  her  husband  not  taking  effect, 
the  ulterior  gift  to  William  Wing  should 
take  effect.     And  this  seems  to  me  not  to  be 
an  interpolation  into  her  will,  but  a  neces- 
sary implication   from   what  she  has  said. 
How  can  it  be  supposed  that  if  she  had  fore.- 
Been    the    event   of    an    uncertainty    as    to 
whether  she  or  her  husband  died   first,  so 
that  her  husband  could  not  take  from  that 
aneertainty,  she  would  have  altered  the  in- 
tention she  had  so  plainly  expressed  in  favor 
of  William  Wing?  Can  it  be  considered  pos- 
Rble   that    William    Wing    would,    in    that 
event,  have  ceased  to  be  the  object  of  hor 
bounty?     What    other    destination    of     the 
(♦njproperty,  by  hor,  can  "be  conjectured?     If 
ber  husband  should  not  take,  William  W'iiig 
was  substituted  for  him.     .     .     .     It  seems 
to  mc  to  be  a  fallacy  to  say  that  this  was  a 
gift  merely  on  the  happening  of  a  particu- 
Itr  event,  unless  that  event  is  taken  to  be 
the  failure  of  the  prior  gift  to  her  husband.'' 
18  H.  L,  Cas.  201.] 

It  will  be  perceived  that  it  was  hold  that 
for  tbe  purpose  of  giving  effect  to  the  wills, 
the  husband  was  not  to  be  assumed  to  have 
wived  tlie  wife,  nor  the  wife  to  have  sur- 
vired  the  husband;  and  yet,  the  wills  hav- 
ing been  thus  eliminated,  it  was  declared 
that  the  heirs  and  next  of  kin  of  Mr.  Un- 
<lwwood  were  entitled  to  his  property  as 
though  be  had  been  the  survivor,  and  that 
the  heirs  and  next  of  kin  of  Airs.  Underwood 
should  take  her  property  as  though  she  had 
been  the  survivor. 

Whether  in  a  given  case  a  condition  prec- 
^nt,  a  condition  subsequent,  or  a  condi- 
tional limitation,  is  prescribed,  is,  in  the 
tbsieDce  of  unmistakable  language,  matter 
of  construction.  And  conditions  cannot  be 
tnnexcd  from  words  capable  of  being  in- 
terpreted as  mere  description  of  what  must 
occur  before  the  estate  given  can  arise. 
^fevorth  y.  Edgeworth,  L.  R.  4  H.  L.  35. 
As  in  all  of  these  cases,  so  in  this,  we  are 
knitted  to  the  language  of  the  will  to  as- 
certain the  intention  of  the  testatrix,  and  if 
that  intention  is  clearly  deducible  from  the 
^erms  used,  taking  the  whole  will  together, 
then  we  are  bound  to  give  that  construction 
which  will  effectuate,  and  not  defeat,  it. 
Reading  this  will  from  the  standpoint  of  the 
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testatrix,  as  we  must,  we  think  it  not  opea 
to  doubt  that  she  intended  to  dispose  of  all 
her  estate,  and  did  not  intend  to  die  intes- 
tate as  to  any  part  of  it;  that  she  had  in 
mind  only  three  objects  of  her  boun- 
ty, her  husband,  her  son,  and  the 
home,  and  that  her  intention,  failing 
husband  and  son,  was  that  the  home 
should  take.  If  hvisband  alone  survived  it 
was  to  go  to  tlie  home  at  his  death.  If 
neither  husband  nor  son  survived  it  was  to 
go  to  the  home  at  once.  Is  her  manifest  in- 
tention to  be  defeated  because,  instead  of 
savin*'.  "If  neither  my  husband  nor  my  son 
should  survive  mc,  I  give  and  bequeath  my 
property  to  the  home,"  she  said:  "In  the 
event  of  my  becoming  the  survivor  of  both 
my  husband,  Oliver  Wheeler  Rhodes,  and 
of  my  son,  Eugene  Rhodes,  I  tlien  give,  de- 
vise, and  •bequi?ajt.h  all  my  property  .  .  .[418] 
to  the  Young  Women's  Christian  Home?" 

We  do  not  feel  compelled  to  so  hold,  and, 
by  accepting  .so  technical  and  literal  a  view, 
to  reach  an  adverse  result  on  the  theory  of 
a  change  in  the  burden  of  proof,  or  of  an 
accidental  omission  to  prevent  it.  This  is 
not  a  case  of  supplying  something  omittetl 
by  oversight,  but  of  intention  sufhciently 
expressed  to  be  carried  out  on  the  actual 
state  of  facts.  And  as  the  estates  of  per- 
sons perishing  in  a  common  disa.ster,  intes- 
tate, notwithstanding  the  statutes  of  descent 
and  distribution  may  not  have  made  provi- 
sion in  respect  thereof,  are  disposed  of  as  if 
each  survived  as  to  his  own  property,  we 
think,  upon  principle,  that  the  property  of 
Mrs.  Rhodes  should  go  as  directed  as  if  she 
survived  her  son,  in  the  ah-^ence  of  proof  to 
the  contrary. 

It  necessarily  follows  that  title  did  not 
prima  facie  vest  in  the  son,  who  is  not 
shown  to  have  survived  his  mother,  and 
must  be  taken  to  have  died  at  the  same 
time.  The  property  remained  where  it  was 
vested,  there  being  no  evidence  to  show  that 
it  had  been  devested. 

The  situation  is  illustrated  by  the  case  of 
Re  Wilihor,  20  R.  1.  126,  51  L.  R.  A.  863,  37 
Atl.  634.  There  Charlotte,  ^lartha,  and 
Eliza  Willhor,  thi*ee  sisters,  perished  in  the 
same  calamity,  and  there  was  nothing  from 
which  it  could  be  inferred  that  either  sur- 
vived the  other.  Each  left  a  will  devising 
all  her  real  and  personal  property,  except- 
ing certain  legacies,  to  her  two  sisters,  or 
either  of  the  survivors,  and  to  their  heirs 
and  assigns  forever.  The  supreme  court  of 
Rhode  Island  said :  "As  all  three  of  the  tes- 
tatrices lost  their  lives  in  the  same  disa.ster, 
and  no  fact  or  circumstance  appears  from 
which  it  can  be  inferred  that  either  survived 
the  others,  the  question  of  survivorship 
must  be  regarded  as  unascertainahle,  and 
hence  the  rights  of  succession  to  their  es- 
tates are  to  be  determined  as  if  death  oc- 
curred to  all  at  the  same  moment.  .  .  . 
If  all  throe  of  tlie  testatrices  are  to  he  re- 
irarded  as  having  died  at  the  same  moment, 
it  follows  that  the  bequest  and  devise  in 
each  of  their  wills  to  the  two  sisters  or 
either  of  the  survivors  did  not  take  effect. 
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there  being  no  interval  of  time  as  between 
[419]  the  deaths  of  the  three  during  which  ^titles 
to  property  could  vest,  and  the  wills  there- 
fore stand  as  if  they  contained  only  the  be- 
quests to  the  legatees  subsequently  named." 

The  result  is  that  the  property  passed 
under  the  will  to  the  home,  and  neither  the 
next  of  kin  of  the  mother  nor  the  next  of 
kin  of  tlie  son  can  defeat  its  destination. 

Tlio  decree  of  the  Court  of  Appeals  is  re- 
versed, and  the  cause  i-emanded,  with  a  di- 
rection to  affirm  the  decree  of  the  Supreme 
Court. 


WESTERN    UNION    TELEGRAPH  COM- 
PANY, Plff.  in  Err,, 
v. 

BOROUGH  OF  NEW  HOPE. 

(See  S.  C.  Reporter's  ed.  419-427.) 

Constitutional  law — state  regulation  of  in- 
terstate commerce — license  on  telegraph 
poles  and  tcires. 

An  ordinance  Imposing  a  license  fee  on  tele- 
graph poles  and  wires  within  the  limits  of 
the  municipality  is  not  obnoxious  to  the  com- 
merce clause  of  the  Federal  Constitution 
when  applied  to  poles  and  wires  used  for 
Interstate  business,  although  It  yields  a  re- 
turn In  excess  of  the  amount  necessary  to 
reimburse  the  municipality  for  the  cost  of 
supervision  and  Inspection. 

[No.  101.] 

Argued  December  2,  S,  1902,    Decided  Jan- 
uary 5,  190S. 

IN  ERROR  to  the  Superior  Court  of  the 
State  of  Pennsylvania  to  review  a  judg- 
ment which  affirmed  a  judfnnent  of  the 
Court  of  Common  Pleas  of  Bucks  County 


rendered  upon  a  verdict  in  favor  of  ibe 
plaintiff  in  an  action  to  recover  license  feet 
for  telegraph  poles  and  wii-es.    Af/imied. 

See  same  case  below,  16  Pa.  Super.  OL 
306. 

Statement  by  Mr.  Chief.  Justiee  Fvllart 
Bv  an  ordinance  paased  in  1804,  the  bor- 
ough of  New  Hope,  Pennsylvania,  imDoaed 
an  annual  license  fee  of  $1  per  pole  and  $2.- 
60  per  mile  of  wire  on  the  telegraph,  tel^ 
phone,  and  electric-light  poles  and  wirei 
within  its  limits.  The  Western  Union  Td»- 
graph  Company  had  constructed  prior  there- 
to, and  haa  since  maintained  and  operated, 
a  line  of  telegraph  poles  and  wiree  through 
the  borough,  and  this  was  an  action  broui^t 
in  the  court  ofcomnHmpleasof  Budcs  *eoiuir]4S 
ty,  in  that  state,  against  the  company  to  re- 
cover license  fees  for  the  four  years  oom- 
mcncing  with  1896.  Hie  case  came  on  for 
trial  before  the  court  and  a  jury,  and  plain- 
tiff put  in  evidence  the  ordinance  in  ques- 
tion, and  it  was  agreed  ^'between  the  parties 
that  for  the  year  beginning  October  1,  1895, 
there  were  76  poles  and  20  miles  of  wire^ 
and  for  the  three  succeeding  years,  begin- 
ning October  1,  1896,  there  were  36  poles 
and  12  miles  of  wire  maintained  by  the  de- 
fendant in  said  borough."  Plaintiff  then 
rested,  and  defendant  offered  evidence  tend- 
ing to  show  that  the  wires  were  used  aa 
through  wires,  for  the  transmission  of  mee- 
sages  between  the  different  states,  snd  the 
United  States  and  foreign  countries;  that 
the  company  had  no  office  at  New  Hop^ 
which  it  operated  itself,' but  that  the  Phik- 
delphia  &  Reading  Railroad  Company  han- 
dled the  business  there,  and  transferred  it 
to  the  Western  Union  at  Philadelphia ;  that 
no  part  of  the  business  that  went  to  or  from 
New  Hope  went  over  these  lines  of  wires  and 
poles;  and  that  the  local  business  hsnded 
to  the  Western  Union  at  Philadelphia 
amounted  to  from  about  $7  to  97.60  per 
month.    The    evidence    further    tended   to 


NoTS. — On  state  regulation  of  interstate  or 
foreign  commerce — see  notes  to  Norfolk  &  W. 
R.  Co.  V.  Com.  (Va.)  13  L.  R.  A.  107 ;  McCanna 
&  F.  Co.  V.  Citizens'  Trust  &  Surety  Co.  24  C. 
C.  A.  13 ;  Ratterman  v.  Western  U.  Teleg.  Co. 
82  L.  ed.  U.  S.  229;  Harmon  v.  Chicago,  37  L. 
ed.  U.  S.  216 ;  Cleveland,  C.  C.  &  St.  L.  R.  Co. 
V.  Backus,  38  L.  ed.  U.  S.  1041 :  and  Postal 
Teleg.  Cable  Co.  t.  Adams,  89  L.  ed.  U.  S.  311. 

As  to  police  potoer  as  affecting  commerce — 
see  notes  to  People  v.  Budd  (N.  Y.)  5  L.  R.  A. 
669 :  and  Staite  ar  rel.  Corwln  v.  Indiana  &  O. 
Oil,  Gas  &  MlD.  Co.  (Ind.)  6  L.  R.  A.  679. 

On  license  taxes  as  affecting  interstate  com- 
merce— see  notes  to  Rothermel  t.  Meyerle  (Pa.) 
0  L.  R.  A.  366 ;  and  American  Fertilizing  Co.  ▼. 
North  Carolina  Bd.  of  Agrl.  (C.  C.  E.  D.  N.  C.) 
11  L.   R.  A.  179. 

On  the  limit  of  amount  of  license  fees — see 
note  to  State  ew  rel.  Tol  y.  French  (Mont.)  80 
L.  R.  A.  41iS. 

Validity  of  charges  on  telegraph  and  telephone 

poles  and  wires. 
A  municipal  corporation,  being  chargeable 
with  the  duty  of  superrislng  the  construction 
and  maintenance  of  telegraph  and  telephone 
lines  within  Its  streets  and  public  places  in  or- 
der to  prevent  danger  to  the  people  from  their 
de/ectlre  condition,  may  Impose  upon  such  lines 


a  reasonable  charge  to  pay  for  such  snperrlsloa. 

A  license  tax  of  26  cents  on  each  telegraph, 
telephone,  electrlc-llght,  and  electric-railway 
pole  within  the  limits  of  the  municipality  waa 
sustained  In  Harrlsburg  City  t.  PennaylTanla 
Teleph.  Co.  16  Pa.  Co.  Ct.  618. 

A  charge  of  |1  per  annum  for  each  pole  waa 
held  not  to  be  unreasonable  In  Chester  City  t. 
Western  U.  Teleg.  Co.  164  Pa.  464,  26  Atl. 
1134;  Allentown  y.  Wetrtem  U.  Teleg.  Co.  148 
Pa.  117,  23  Atl.  1070. 

And  such  a  license  fee  was  sustained  In  Beth* 
lehem  v.  PennsylTsnla  Teleph.  Co.  12  Lane.  I«. 
Rey.  204 ;  Norrlstown  t.  Keystone  Teleg.  it 
Teleph.  Co.  16  Montg.  Co.  L.  Rep.  0. 

A  charge  of  11  per  annum  for  each  pole,  and 
$2.60  per  annum  for  each  mile  of  wire,  has  also 
been  held  reasonable.  Western  U.  Teleg.  Co. 
▼.  Philadelphia  (Pa.)  12  Atl.  144. 

In  Philadelphia  t.  Postal  Teleg.  Cable  Co.  67 
Hun,  21.  21  N.  Y.  Supp.  666,  the  charge  for 
each  pole  and  each  mile  of  wire  under  the 
Philadelphia  ordinance  was  regarded  as  not  un- 
reasonable. 

And  ordinances  imposing  this  charge  were 
sustained  in  Taylor  t.  Postal  Teleg  &  Cable  CO. 
4  Lack.  Legal  News,  111 ;  Taylor  t.  Central  Penn* 
sylTsnia  Teleph.  &  Supply  Co.  4  Pa.  Dlst  B.  92. 

The  same  ordinance  as  Is  Involyed  in  Wkst- 
KBN  U.  Telig.  Co.  T.  Niw  TloTM,  wss  also  sna> 
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show  that  the  cost  yalue  of  its  lines  through 
New  Hope  was  about  $372,  and  that  the  cost 
of  inspection,  repairs,  and  maintenance  of 
the  plant  of  the  company  had  averaged  for 
thirteen  years  $1.49|  per  wire  per  annum; 
that  since  October,  1894,  the  borough  had 
not  expended  any  money  on  account  of  the 
poles  and  wires  of  the  company;  that  its  ez- 

Cnditures  were  for  rej^nng  streets,  street 
mps,  moderate  sums  m  payment  of  official 
services,  etc.,  and  that  when  on  holidays  tiie 
bnrgess  saw  fit  to  appoint  a  policeman  he 
often  called  on  the  constable,  who  was  gen- 
erally paid  $2.50  per  day.    A  lineman  testi- 
fied that  during  those  Tears  the  borough 
■ever  did  anything,  to  his  knowledge,  '*in 
the  way  of  inspecting  or  repairing  or  remov- 
luff  or  anything  else  in  connection  with  the 
poles  and  wires  of  those  tel^^ph  compa- 
mes."     Defendant  contended  that  the    re- 
fuirement  of  payment  of  the  license  fee  in 
question  amounted  to  a  regulation  of  com- 
merce, and  that  the  ordinance  was  therefore 
void. 
The  court  left  it  to  the  jury  to  And  wheth- 
[421]er  the  licenae  fee  ^exceeded  what  was  r«i- 
Bonable  under  the  circumstances.    The  jury 
returned  a  verdict  in  favor  of  the  plaintiff, 
and  judgment  was  rendered  thereon,  which 
on  error  to  the  superior  court  was  affirmed. 
16  Pa.  Super.  Ct  306.    The  supreme  court 
of  Pennsylvania  refused  to  allow  an  appeal 
to  that  court. 

Mr.  Silas  W.  Pettit  argued  the  cause, 
tiid.  with  Messrs,  Oeorge  E.  Fearans,  Brown 
i  Wells,  H,  B,  Gill,  and  Robert  M,  Tardley, 
filed  a  brief  for  plaintiff  in  error: 

The  rule  limiting  the  amount  of  a  license 
tax  imposed  under  and  in  aid  of  the  police 
power  is  well  established  to  be  the  amount  of 
the  cost  of  such  supervision  and  regulation 
and  the  cost  of  issuing  the  license. 

Cool^,  Const.  Lim.  4th  ed.  §  201;  Cooley, 
Taxn.  4th  ed.  S  408;  Dill.  Mun.  Corp.  4th 


ed.  S  768;  Laundry  License  Case,  22  Fed. 
701;  State,  North  Hudson  County  R.  Co., 
Prosecutors,  v.  Hohoken,  4i  N.  J.  L.  71; 
Taylor  v.  Postal  Teleg.  Cable  Co,  202  Pa. 
683,  62  Atl.  128. 

Under  the  guise  of  the  power  to  regulate, 
a  city  cannot  exercise  the  power  to  tax. 

State,  Benson,  Prosecutor,  v.  Hobokcn,  33 
N.  J.  L.  280 ;  New  York  v.  Second  Ave.  R.  Co. 
32  N.  Y.  261;  Cincinnati  v.  Bryson,  16  Ohio, 
^M,  46  Am.  Dec.  693;  Mays  v.  Cincinnati, 
Ahio  St.  268 ;  Dunham  v.  Rochester,  6  Cow. 
462. 

In  Pennsylvania  there  is  no  power  in  a 
municipality  to  impose  any  charge  upon  tele- 
graph companies  by  way  of  rental  for  the 
use  of  its  streets,  because  they  are  expressly 
authorized  by  the  Constitution  and  laws  of 
that  state  to  occupy  the  highways  with  their 
poles  and  wires. 

O'Connor  v.  Pittsburgh,  18  Pa.  187; 
Stormfeltz  v.  Manor  Tump.  Co.  13  Pa.  655; 
Millvale  v.  Evergreen  R.  Co.  131  Pa-  1,  7 
L.  R.  A.  360,  18  Atl.  993 ;  Com.  v.  Erie  d  N, 
E.  R.  Co.  27  Pa.  339,  67  Am.  Doc.  471; 
Philadelphia  d  T.  R.  Co.'s  Case,  6  Whart.  25, 
36  Am.  Dec.  202;  Northern  Liberties  v. 
Northern  Liberties  Gas  Co.  12  Pa.  318; 
Meroer  v.  Pittsburgh,  Ft.  W.  d  C.  R.  Co.  36 
Pa.  99;  Danville,  H.  d  W.  R.  Co.  v.  Com.  73 
Pa.  29;  Pittsburgh's  Appeal,  116  Pa.  4,  7 
Atl.  778;  WiUiamsport  Pass.  R.  Co.  v.  Wil- 
liamsport,  120  Pa.  1,  13  Atl.  496;  Homestead 
Street  R.  Co.  v.  Pittsburg  d  H.  Electric 
Street  R.  Co.  166  Pa.  162,  27  L.  R.  A.  383, 
30  Atl.  950;  2  Dill.  Mun.  Corp.  3d  ed.  §  657. 

The  Western  Union  Telegraph  Company 
is  engaged  in  interstate  commerce,  and  the 
business  it  transacts  is  in  itself  commerce. 

Pensacola  Teleg.  Co.  v.  Western  U.  Telcg. 
Co.  96  U.  S.  1,  24  L.  ed.  708. 

The  police  power  of  a  state  and,  a  fortiori, 
of  a  municipality,  cannot  obstruct  interstate 
commerce  beyond  the  necessity  for  its  exer- 
cise. 


talDed  by  the  PenDBylvania  supreme  conrt  In 
New  Hope  v.  Postal  Teleg.  Cable  Co.  202  Pa. 
682,  62  Atl.  127,  and  another  ordinance  Im- 
posing the  same  fees  was  snstained  In  Taylor 
▼.  PosUl  Teleg.  Cable  Co.  202  Pa.  583,  52  Atl. 
128. 

In  Chester  City  v.  Western  U.  Teleg.  Co.  154 
Pi.  464.  26  Atl.  1134,  supra,  the  supreme  coort 
of  Pennsylvania  declared  that  the  reasonable- 
Beis  of  the  charge  for  each  pole  maintained  by 
t  telegraph  company  may  be  measured  partly  by 
the  liability  of  the  city  for  injuries  caused  by 
defective  poles  and  wires,  as  well  as  by  the 
mount  of  actual  expense  for  licenses. 

And  that  a  borough  is  not  precluded  from 
Ifflposlng  a  license  fee  on  the  poles  and  wires  of 
telegraph  and  telephone  companies  because  It 
Bilntains  no  inspection  and  has  incurred  no  ex- 
pense was  held  In  North  Braddock  v.  Central 
District  h  Printing  Teleg.  Co.  11  Pa.  Super. 
Ct  24. 

And  the  fact  th»t  the  revenue  produced  by 
an  annual  license  tax  on  telegraph  and  tele- 
plione  companies,  of  |1  per  pole  and  12.50  per 
isile  M  wire,  is  thirteen  times  the  sum  neces- 
ttiT  to  defray  adequate  inspection  and  super- 
Tlsloo  charges,  has  been  held  not  to  show  such 
an  abuse  of  discretion  as  «to  warrant  the  inter- 
ference of  the  courts.  North  Braddods  v,  Cen- 
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tral  District  &  Printing  Teleg.  Co.  11  Pa.  Super. 
Ct.  24. 

And  it  has  even  been  held  that  the  fact  that 
the  charge  was  more  than  ten  times  the  cost  of 
regulation  and  of  all  outstanding  expenses,  in- 
cluding liability  for  damages,  loss,  and  expenses 
of  every  nature,  is  not  suflBcient  to  defeat  the 
right  to  collect  the  tax.  Philadelphia  v. 
American  U.  Teleg.  Co.  167  Pa.  406,  31  Atl.  628. 

A  municipality  may  not  Justify  the  imposition 
of  a  tax  on  poles  and  wires  of  a  telegraph  com- 
pany in  excess  of  all  expenses  Incurred  by  the 
municipality,  as  a  means  of  coercing  the  com- 
pany to  place  its  wires  under  ground.  Phila- 
delphia V.  Atlantic  &  P.  Teleg.  Co.  42  C.  C.  A. 
825,  102  Fed.  254. 

The  expense  incurred  by  a  telegraph  company 
in  repairing  its  wires  on  notice  of  defects  hav- 
ing occurred  is  of  little  Importance  in  deter- 
mining the  reasonableness  of  an  ordinance  im- 
posing a  license  tax  on  poles  and  wires.     Ibid. 

The  fact  that  the  amount  of  a  license  tax  on 
the  poles  and  wires  of  telegraph  and  telephone 
companies  largely  exceeds  the  cost  of  main- 
tenance is  not  sufficient  to  defeat  an  action  to 
enforce  payment  of  such  tax.  North  Braddock 
V.  Central  District  &  Printing  Teleg.  Co.  11  Pa. 
Super.  Ct.  24. 

The  question  of  the  reasonableness  of  a 
charge  of  |5  per  pole  for  the  privilege  of  usln^ 


SUPRBXE  COUBT  OF  THE  UlflTn  STATI 


Robbins  v.  Shelb;/  County  Taxing  Ditt.  120 
U.  S.  iHO,  30  L.  ed.  804,  1  InUrs.  Com.  B*p. 
45,  T  Slip.  Ct.  Rep.  S02;  Asher  v.  Texat,  128 

U.  S.  12!l,  32  L.  ed,  3(18.  2  Inters.  Com.  Kep. 
241,  <J  Slip.  Ct.  Rep.  1;  Stoulenburgh  v. 
nennick,  129  U.  S.  141,  32  L.  ed.  637,  9  Sup. 
Ct.  Rep.  256;  McCall  v.  California,  136  U. 
S.  104,  34  L.  ed.  301,  3  Inters.  Com.  Rep.  181, 
10  Sup.  Ct.  Tle\i.  831;  Bicnnan  v.  Titueville, 
153  U.  S.  28U,  38  L.  ed.  71B,  4  Inters.  Com. 
Rvp.  658,  14  Sup.  Ct  Rep.  829;  LeU>up  v. 
Ft,il  of  Uobitc,  127  U.  S-  640,  32  L.  ed.  311, 
2  Inters.  Com.  Rep.  134,  8  Sup.  Ct,  Rep. 
1380;  Ciulcher  V.  Kciilueky.  141  U.  S.  47, 
35  L.  ed.  049,  11  Sup.  Ct  Rep.  851;  Banni- 
hat  £  Bt.  J.  H.  Co.  V.  i/iisen,  B5  U,  S.  465, 
24  L.  ed.  527;  Uinneaota  v.  Barber,  136  U. 
S.  313,  34  L.  ed.  465,  3  Inters.  Com.  Rep. 
ia."i,  10  Sup.  ct  Rep,  862;  Brimmer  v.  Reb- 
man,  138  U,  S,  78,  34  L,  ed.  862,  3  InUra, 
Com,  Kep.  485,  11  Sup.  Ct  Rep.  213;  Leiay 
V.  Uardm,  135  U.  S.  100,  34  L,  cd,  128,  36 
Inters.  Com.  Rep.  30,  10  Sup.  Ct  Rep.  681; 
Ly:g  v.  Michigan,  135  U.  8.  iOl,  34  L.  ed. 
150,  3  InUrs.  Com.  Rep,  143,  10  Sup.  Ct  Hep. 
726, 

The  police  power  cannot  be  set  up  to  con- 
trol tlie  inhibitions  of  tlie  Federal  Conatitu, 
tiun,  or  the  powers  of  the  United  States  g<qv- 
ci'lintont  created  thereby, 

Walling  t.  Michigan,  116  U.  S.  446,  2»  L, 
ed,  COI,  6  Sup,  Ct  Rep,  454;  Wabash,  St. 
L.  <i  i:  K.  Co.  V.  IllinoiB,  113  U.  8.  557,  30 
I,,  ad,  244,  1  InUrs,  Com,  Rep.  31,  7  Sup.  Ct 
Rep,  4:  LclBy  v.  Hardin,  135  U.  S,  100,  34 
L,  ml.  128,  3  Inters.  Coin.  Rep,  36,  10  Sup, 
Ct  Rop.  681;  Crutchcr  v.  Kentucky,  141  U. 

Btic-!s,  aJlejS,  una  public  plni?«  o(  the  elly  of 
St.  Lnuls  was  l«It  nnderldi'd  bj  lti«  Supreme 
Court  oC  the  United  Blatei  Id  8t.  Loula  v, 
Westprn  U,  Teleg,  Co.  1*8  U,  8.  02.  37  L.  ed. 
380.  ]a  Sup.  Ct.  Kep.  4»,  149  IT.  8.  4C7.  37  L, 
cd,  S12,  13  Sup,  Ct.  Rep.  390,  (hat  court  de, 
.idluB  thot  such  chnrgf.  bi'luB  gradiialed  hy  the 
auiouDt  at  us^  was  not  ■  privll«ge  or  llceuse 
ias.  Thf  dlBsPuduB  oplnlnn  In  this  caae  dMiloil 
thJi  the  charge  wbb  reaaotiable.  slatltig  that 


4  per  ci 


satire 


1    Che   clt;. 

Un  ihi'  niw  trial  ordered  i'n  this  case  tbe  or- 
diDBDce  wss  held  void  tor  unreaaonnblcDeas  be- 
i-nun'  enormously  greater  than  the  rental  value 
of  abutting  proimrly.  and  grcatlj  dlsproportion- 
,i(e  to  [he  value  at  the  poles  and  wires,  8t. 
Ixml«  V,  WcBtern  U,  Tcleg,  Co,  63  Fed.  68, 

In  Ulrblgan  an  ordinance  making  an  Inapec- 
UoD  ebnrge  nl  60  cents  per  annum  for  each  pole 
ased  (or  stringing  electric  wlrea  was  held  void 
tor  uureasunablenew,  where  the  actual  cost  at 
luBpectlon  was  but  about  B  cents  a  pole,      Bag- 


■wlft  E 


c  Light  Co,  113  Mich,  660, 


The  general  rule  la  that  munklpa:  chargea  for 
polea  aud  wires  of  telegraph  and  telephone  coin- 
able,  arc  DOT  precluded  b;  tbe  Interstate  char- 
acter of  the  buslncB9. 

An  ordinance  impoBing  a  tai  of  t^  on  each 
lelPgraph.  telcplione,  electrlc-llghl,  or  other  pole, 
except  trolley  polea  used  ciclualvely  tor  wires 
of  street  railways,  does  not  violate  the  right  of 
a  fli-iiraph  company  wblch  has  Bccep<pd  the  pro- 
flsl.ins  of  the  act  ot  Congress  of  Jul/,  l»t>n, 
Firing  it  the  privilege  of  operating  a  line  over 
p-ff  roadt.  FVwtaJ  Teleg.  Cable  Co-  v,  DaltJ. 
g4t 


~  36  L.  ed.  640,  II  Sup.  Ct  Rep.  SSI; 
an  V.  TitMvilU.  163  U.  S.  289,  SB  L. 
0,  4  Inters.  Corn.  R^.  668,  U  Sup.  Ct 
129. 

icenae  tax,  irrespective  of  whether  thei 
it  is  much  or  little,  where  levied  upon 
K^upation  itself,  or  upon  the  means  of 
iDg  on  the  husineas,  is,  where  the  btul- 
arried  on  is  interstate  cotamerce,  a  di- 
>urdeo  upon  interstate  commerce. 
im  v.  Maryland,  12  Wht^t  419,  S  X.. 
8;  Il'elfon  v,  Misaouri,  01  U.  S.  275, 
ed.  347;  L'Joup  v.  Port  of  Mobile,  127 
640,  32  L.  ed.  311,  2  Inters,  Com.  Bep. 
I  Sup-  Ct  Rep.  1380. 
I  charge  upon  the  poles  or  wires  of  a 
aph  company,  which  a,re  the  necessary 
'  of  carrying  on  the  huainosa,  ia  as  much 
on  that  business  as  would  be  a  licenae 
:ncted  from  the  s^nt  of  the  company 
xindilion  of  his  being  permitted  to  ex- 
his  function,  or  as  an  occupation  tax. 
tal  Tclcg.  Cable  Co.  v.  Charlaton.  153 
892,  38  L.  ed.  871,  4  Inters,  Com.  Rep. 
4  Sup,  Ct,  Rep,  1094. 
William  C.  Ryan  aij;iicd  the  cai^ 
led  a,  brief  for  defendant  in  error: 
I  reoaoiinblcness  of  the  fee  is  not  to  be 
ired  by  ttie  viUue  of  the  [>olcs  and  wii'cs, 
the  land  occupied,  nor  by  the  pvoHis  of 
isinc^iS.  The  elements  which  enter  into 
large  are  the  necessary  or  probable  ex- 
incident  to  the  issuing  of  the  license, 
he  probable  expense  of  such  inapection, 
itioa,  and  police  surveillance  ns  tJie 
upal  authorities  may  lawfully  give  to 


more.  79  Md.  G02.  24  L.  B.  A.  161.  2(1  All,  SIfl. 
Amnned  In  1.-S6  V.  9,  210,  39  L.  cd.  309.  IS 
Sup.  Ct.  Rep,  356, 

Tbe  queatloo  of  the  etTect  upon  the  vnlldllr 
ol  thlB  ordinance,  ot  the  eireptlon  In  favor  of 
street  railways,  does  not  seem  to  have  been 
raised  In  thiB  controversy.  See.  infra,  on  this 
point,  Athens  v,  Nenr  York  &  P,  Teleg,  A  Teleph. 
Co.   a  Pa.  Ulst.  R,  S:>3. 

The  New  York  Bupreme  court  has  refused  tft 
hold  that  the  charge  made  by  the  Philadelphia 
ardlnance  for  police  re|;;u]atlan  and  lupervlaloo 
was  unreasonnbte.  and  h.iB  held  that  It  did  not 

rmifldelphla  v.  Postal  Teleg.  Cable  Co.  67  Uonl 
21,  21   N,   Y.  Supp.  058. 

But  tbe  circuit  court  of  tlie  United  State*  re- 
fused to  uphold  the  Philadelphia  ordinance.  In 
Philadelphia  v.  Western  TJ.  Teleg.  Co.  2  Inters. 
Com,  Itep.  T2S.  40  Ked.  eiS,  declaring  that 
Philadelphia  was  not  authorized  to  tax  a  tele- 
graph com  pan;  occupying  lu  streets,  and, 
further,  that  It  It  was  engaged  in  interatate 
commerce  the  stale  could  not  confer  such  pow- 
er, Tbe  opinion  proceeds.  boweTer,  to  any  that 
the  city  may  charge  for  supervision  of  the  tele- 
graph lines  what  !■  reasonable,  but  cannot  lay 
awny  any  fund  for  Imaginary  future  demands. 
and  therefore  thiit  an  ordinance  which  would 
[mpose  a  charge  of  about  tld.OOO  per  yenr,  while 
experience  ahows  that  t3,000  or  t3,GO0  per  year 


I  the  e 


'herefore  the  Federal  court, 
while  acknowledging  tbat  tbe  state  courts  np. 
betd  the  ordlDBUce.  refuaed  to  uphold  It, 

And  (be  rhllndelpfala  ordinance  was  again  la 

Phlladelpbla  v.  Wpslem  U,  Teteg,  Co.  St  Fed. 

ni8,  82  Fed,  TOT,  held  Invalid  as  unreaaoaablr 

187  V.  a. 


1901. 


WmnKBa  Urxoh  Tslbgrafh  Co.  t.  New  Hopb. 


494,426 


tbtt  erection  and  maintenajioe  of  the  poles 
and  wires. 

Taylor  v.  Poatal  Teleg.  Cable  Co,  202  Pa. 
683,  52  AU.  128. 

It  is  a  mistake  to  measure  the  reasonable- 
Bess  of  the  charge  by  the  amount  actually 
ttqiended  by  the  city  for  a  particular  year. 
Ohetler  City  v.  Western  U.  Teleg,  Co,  154 

466,  25  Atl.  1134. 
Hegulation  under  the  police  power  is  not 
attempt  to  regulate  the  business  of  the 
telegraph  company. 

State  Freight  Tarn  Case,  15  Wall.  232,  sub 
Horn.  Philadelphia  d  R,  R,  Co.  v.  Pennsyl- 
vania, 21  L.  ed.  146;   Penaacola  Teleg.  Co. 
T.  Western  U,  Teleg.  Co.  96  U.  S.  1,  24  L.  ed. 
706;  MobiU  County  v.  Kimball,  102  U.  S. 
6»1,  2tf  L.  ed.  238 ;  Western  U.  Teleg.  Co.  v. 
Tespa«,  105  U.  S.  460,  26  L.  ed.  1067 ;  Moran 
T.  New  Orleans,  112  U.  8.  69,  28  L.  ed.  653, 
5  Sup.  Ct.  Rep.  38 ;  Gloucester  Ferry  Co,  v. 
?9i^nsylvania,  lU  U.  S.  196,  29  L.  ed.  158, 
1  Inters.  Com.  Rep.  382,  5  Sup.  Ct.  Rep.  826; 
Bmcn  V.  Houston,  114  U.  S.  622,  29  L.  ed. 
257,5  Sup.  Ct.  Rep.  1091;  Walling  v.  Michi- 
gan, IIQ  U.  S.  446,  29  L.  ed.  691,  6  Sup. 
Ct  Rep.  454 ;  Pickard  v.  Pullman  Southern 
Car  Co.  117  U.  S.  34,  29  L.  ed.  785,  6  Sup. 
Ct  Rep.  635;  Wabash,  St.  L.  d  P.  R.  Co.  v. 
/«t»ioi«,  118  U.  S.  557,  30  L.  ed.  244,  1  Inters. 
Com.  Rep.  31,  7  Sup.  Ct.  Rep.  4;  Robbins 
▼.  Bhelby  County  Taking  Dist.  120  U.  S.  489, 
80  L.  ed.  694,  1  Inters.  Com.  Rep.  45,  7  Sup. 
Ct  Rep.  592 ;  Philadelphia  d  8.  Mail  8.  8. 
Co.  V.  Pennsylvania,  122  U.  S.  326,  30  L.  ed. 
1200,  1  Inters.  Com.  Rep.  308,  7   Sup.  Ct. 
Bcp.  1118;  Western  U,  Teleg.  Co,  v.  Pendle- 
ton,  122  U.  8.  347,  30  L.  ed.  1187,  1  Inters. 


Com.  Rep.  306,  7  Sup.  Ct.  Rep.  1126;  Ratter- 
man  v.  Western  U.  Teleg,  Co.  127  U.  8.  411, 
32  L.  ed  229,  2  Inters.  Com.  Rep.  59,  8  Sup. 
Ct.  Rep.  1127;  Leloup  v.  Port  of  Mobile,  127 
U.  8.  640,  32  L.  ed.  311,  2  Inters.  Com.  Rep. 
134,  8  Sup.  Ct.  Rep.  1380;  Brennan  v.  Titus- 
ville,  153  U.  8.  289,  38  L.  ed.  719,  4  Inters. 
Com.  Rep.  658,  14  Sup.  Ct.  Rep.  829. 

Mr.  Chief  Justice  Fnller  delivered  the 
opinion  of  the  court: 

It  is  conceded  that  the  borough  had  the 
right,  in  the  exercise  *of  its  police  power,  tc^Af(^} 
impose  a  reasonable  license  fee  upon  tele- 
graph poles  and  wires  within  its  limits,  and 
that  an  ordinance  imposing  such  fee  is  to  be 
taken  as  prima  facie  reasonable.  But  it  is 
insisted  that  on  the  evidence  in  this  case 
the  presumption  of  reasonableness  is  rebut- 
ted, and  that  the  ordinance  as  administered 
is  void  because  a  regulation  of  interstate 
commerce.  While  in  the  exercise  of  its  con- 
trol over  its  streets,  it  is  admitted  that  the 
borough  may  supervise  the  location  of  the 
poles  erected  to  sustain  the  wires  of  the 
plaintiff  in  error,  may  require  them  to  be 
marked,  may  make  such  inspection  of  them 
as  may  be  necessary  to  protect  the  public 
welfare,  and  may  impose  a  reasonable  license 
fee  for  the  cost  of  such  regulation  and  su- 
pervision, and  of  the  issuing  of  such  permits 
as  may  be  required  for  the  enforcement 
thereof,  yet  it  is  contended  that  if  the  li- 
cense fee*  turned  out  to  be  in  excess  of  the 
amount  necessary  to  reimburse  the  munici- 
pality the  ordinance  became  unreasonable 
and  invalid.  The  superior  court  in  its  opin- 
ion referred  to  many  decisions  of  the  su- 
preme court  of  Pennsylvania  as  definitely 


Id  excess  of  the  cost  of  inspection  and  regula- 
tion. 

But  OD  writ  of  error  from  the  circuit  court 
of  ippeals,  this  judgment  was  reversed  because 
the  lower  court  bad  refused  to  admit,  upon  the 
qnestlon  of  the  reasonableDess  of  the  ordinance, 
evidence  of  the  additional  expense  for  fire  ap- 
paratus rendered  necessary  by  the  suspension  of 
electric  wires  in  the  streets,  and  of  the  necessity 
of  extra  meetings  of  the  council  for  the  pur- 
pose of  regulating  the  suHpenslon  of  polra  nnd 
wires.  Pbiladelphia  v.  Western  U.  Teleg.  Co. 
S2  C.  C.  A.  24G,  60  U.  8.  App.  398,  89  Fed.  454. 
The  court  said  that  a  wide  scope  should  be 
liTen  to  the  admission  of  evidence  upon  the 
question  of  the  reasonableness  of  a  license  fee 
iaiposed  by  municipal  ordinance  upon  poles  and 
wires  of  a  foreign  telegraph  company. 

In  Kentucky  a  tax  by  the  state  of  $1  for  each 
Bile  of  the  first  line  of  wire  within  the  state, 
and  50  cents  per  mile  for  each  additional  wire, 
with  a  penalty  of  $500  Imposed  on  any  agent 
of  die  company  for  failure  to  pay  the  tax,  has 
been  held  unconstitutional  as  an  attempted  reg- 
slatlon  of  commerce,  on  the  ground  that  it  was 
sot  a  tax  on  the  property  of  the  company  with- 
in the  state,  but  upon  its  business.  Com  v. 
Smith,  92  Ky.  38,  17  8.  W.  187. 

Considering  the  fact  that  a  state  tax  like  that 
in  the  case  last  cited  can  hardly  be  claimed  to  be 
a  cbaiii^  for  police  supervision  of  the  poles  and 
wires,  it  would  seem  that  this  decision  Is  not 
in  conflict  with  that  of  the  Supreme  Court  of 
Um  Doited  SUtes  In  tit.  Louis  v.  Western  U. 
Meg.  Co.  148  U.  8.  92,  37  L.  ed.  380,  13  Sup. 
Ct.  Kep.  485,  siipm.  If  the  tax  Is  in  fact  on 
the  boslnesB,  rather  than  on  the  property  of 
187  U.  8. 


the  company.  It  Is  clearly  within  the  scope  of 
the  decisions  denying  the  rl^t  of  a  state  to 
impose  license  or  privilege  taxes  upon  tele- 
graph or  telephone  companies  doing  interstate 
business.  See,  on  this  point,  note  to  Postal 
Teleg.  Cable  Co.  ▼.  Baltimore  (Md.)  24  L.  R.  A. 
161. 

A  municipal  ordinance  which  imposes  a  li- 
cense fee  upon  each  telegraph  or  telephone  pole 
within  its  limits  is  unconstitutional  and  Invalid 
as  discriminating,  where  It  excludes  from  its  op- 
eration all  poles  maintained  by  electrlc-llght  and 
street-railway  companies.  Athens  v.  New  York 
&  P.  Teleg.  &  Teleph.  Co.  9  Pto.  DIst.  R.  253. 
See  also,  supra,  Postal  Teleg.  Cahle  Co.  v.  Bal- 
timore, 79  Md.  502,  24  L.  R.  A.  161,  29  Atl. 
819. 

The  fact  that  the  expense  to  a  municipality 
by  reason  of  the  presence  of  telegraph  poles  and 
wires  In  its  streets  Is  caused  by  the  wires  of 
other  telegraph  companies  than  defendant  is  no 
objection  to  the  validity  of  an  ordinance  impos- 
ing a  license  tax  on  such  poles  and  wires.  The 
license  charged  must  be  oniform  as  to  all  such 
users  of  the  streets,  and  fixed  with  reference  to 
the  general  aggregate  amount  of  expenses  to  the 
municipality  resulting  from  the  presence  of  all 
the  poles  and  w'res.  Philadelphia  v.  Atlantic  & 
v.  Teleg.  Co.  42  C.  C.  A.  325,  102  Fed.  254. 

The  St.  Louis  board  of  public  Improvements 
was  held  In  State  ex  rel.  Bell  Teleph.  Co.  v. 
Flad,  23  Mo.  App.  185,  to  have  no  power  to  im- 
pose upon  a  telephone  company  other  conditions 
for  the  use  of  streets  than  those  Imposed  by 
<iiatutes  and  ordinances ;  and  the  l>oard  must  is- 
sue a  permit  for  poles  In  the  streets  on  compli- 
ance with  these  conditions. 
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eetablisliing,  among  other  propositions, 
'Hhat  in  an  action  to  recover  the  license  fee 
for  a  particular  year,  the  same  being  pay- 
able at  the  beginning  of  the  year,  the  fact 
that  the  borough  or  city  did  not  expend 
money  for  inspection,  supervision,  or  p<^ice 
surveillance  of  the  poles  and  wires  in  that 
year  is  not  a  defense,"  and  ''that  the  courts 
will  not  declare  such  ordinance  void  because 
of  the  alleged  unreajsonableness  of  the  fee 
charged,  unless  the  unreasonableness  be  so 
cleany  apparent  as  to  demonstrate  an  abuse 
of  discretion  on  the  part  of  the  municipal 
authorities."  And  it  was  said  that  in  many 
of  the  cases  cited  the  license  fee  was  the 
same  as  that  imposed  by  this  ordinance. 
16  Pa.  Super.  Ct,  309.  The  supreme  court 
atlirmed  the  judgment  in  a  similar  case  on 
ihe  opinion  given  below  in  this.  202  Pa. 
632,  52  AU.  127. 

In  Chester  City  v.  Western  U.  Teleg.  Co. 
154  Pa.  4C4,  25  Atl.  1734,  in  which  it  was 
averr^  in  the  affidavit  of  defense  that  the 
rates  charged  were  at  least  five  tim^  the 
amount  of  the  expense  involved  in  the  su- 
pervision exercised  by  the  municipality, 
the  supreme  court  said :  "For  the  purposes 
of  this  case  we  must  treat  this  averment  as 
true,  aa  far  as  it  goes.  The  difficulty  is  it 
does  not  go  far  enough.  It  refers  only  to 
[426]  the  usual,  ordinary,  *or  necessary  expense 
of  municipal  officers,  of  issuing  licenses  and 
other  expenses  thereby  imposed  upon  the 
municipality.  It  makes  no  reference  to  the 
liability  imposed  upon  the  city  by  the  erec- 
tion of  telegraph  poles.  It  is  the  duty  of 
the  city  to  see  that  the  poles  are  safe,  and 
properly  maintained,  and  should  a  citizen  be 
injured*  in  person  or  property  by  reason  of 
a  neglect  of  such  duty,  an  action  might  lie 
against  the  cit^  for  the  consequences  of  such 
neglect.  It  is  a  mistake,  therefore,  to 
measure  the  reaaonableness  of  the  charge  by 
the  amount  actually  expended  hf  the  city 
for  a  particular  year,  to  the  particular  pur- 
poses specified  in  the  affidavit." 

In  Taylor  v.  Postal  Teleg.  Cable  Co.  202 
Pa.  583,  52  AU.  128,  the  supreme  court 
said:  "Clearly  the  reasonableness  of  the 
fee  is  not  to  be  measured  by  the  value  of  the 
poles  and  wires  or  of  the  land  occupied,  nor 
by  the  profits  of  Uie  business.  The  elements 
which  enter  into  the  charge  are  the  neces- 
sary or  probable  expense  incident  to  the  is- 
suing oi  tlie  license  and  the  probable  ex- 
pense of  such  inspection,  reflation,  and  po- 
lice surveillance  as  municipal  authorities 
may  lawfully  give  to  the  erection  and  main- 
tenance of  uie  poles  and  wires.  .  .  . 
Whellier  or  not  the  fee  is  so  obviously  ex- 
cessive as  to  lead  irresistibly  to  the  conclu- 
sion that  it  is  exacted  as  a  return  for  the 
use  of  the  streets,  or  is  imposed  for  revenue 
purposes,  is  a  question  for  the  courts,  and 
is  to  be  determined  upon  a  view  of  the  facts, 
not  upon  evidence  consisting  of  the  opinions 
of  witnesses  as  to  the  proper  supervision 
Uiat  the  municipal  authorities  might  prop- 
erly exercise  and  the  expense  of  the  same." 
And  see  Philadelphia  v.  Western  V.  Teleg. 
Co.  32  C.  C.  A.  246,  60  U.  S.  App.  398,  89 
Fed.  454. 

Concurring  in  these  views  in  goieral,  we 


think  it  would  be  going  much  too  far  for  us 
to  decide  that  the  test  set  up  by  the  plain- 
tiff in  error  must  be  necessarily  appliea,  and 
the  ordinance  held  void  because  oi  failure  to 
meet  it.  As  the  supreme  court  pointed  out, 
the  elements  entering  into  the  charge  are 
various,  and  the  court  of  common  pleas,  Uie 
superior  courts  and  the  supreme  oourt  d 
Pennsylvania  have  held  it  to  be  reasonable, 
and  we  cannot  say  that  their  conclusion  is 
so  manifestly  wrong  ajs  to  justify  our  inter- 
position. 

*This  license  fee  was  not  a  tax  on  the[4S 
property  of  the  company,  or  on  its  transmis- 
sion of  messages,  or  on  its  receipts  from 
such  transmission,  or  on  its  occupation  or 
business,  but  was  a  char^  in  the  enfoToe- 
ment  of  local  government«Q  supervision,  and 
as  such  not  in  itself  obnoxious  to  the  clause 
of  the  Constitution  relied  on.  8t.  Louis  v. 
Western  V.  Teleg.  Co.  148  U.  S.  92,  37  L. 
ed.  380,  13  Sup.  Ct.  Rep.  485,  149  U.  S.  465, 
37  L.  ed.  810,  13  Sup.  OL  Rep.  990. 

Judgment  affirmea. 

Mr.   Justice   White,  Mr.   Justice  Peek- 
ham,  and  Mr.  Justice  MoKenna  dissented. 


GARY     MANUFACTURING     COMPANY, 

Plff.  in  Err., 

V. 

ACME  FLEXIBLE  CLASP  COMPANY. 
(See  S.  C.  Reporter's  ed.  427,  428.) 

Error  to  circuit  oourt  of  appeals — case  in- 
volving constitutional  rights, 

A  Judgment  of  the  circuit  court  of  appeals 
which  Is  made  final  hy  the  Jadlciary  act  of 
March  8,  1891,  |  6  (26  Stat,  at  L.  28,  chap. 
517.  U.  S.  Comp.  Stat.  1901,  pp.  540,  550), 
is  not  reviewable  by  the  Supreme  Court  of 
(he  United  States  on  writ  of  error,  althoagh 
the  puit  Involves  constitutional  rights,  and 
therefore  might  have  been  brought  directly 
from  the  circuit  court  to  the  Supreme  Court. 

[No.  122.] 

Submitted  December  17, 1902.    Decided  J<h^ 

uary  5,  190S. 

TN  ERROR  to  the  United  States  areidt 
L  Court  of  Appeals  for  the  Second  Circuit 
to  review  a  judgment  which  affirmed  a  judg- 
ment of  the  Circuit  C]k)urt  for  the  Northern 
District  of  New  York,  im^sin^  a  fine  for 
contempt  incurred  by  the  violation  of  an  in- 
junction issued  under  a  decree  in  favor  of 
complainant  in  a  suit  for  infringement  ol  a 
patent.    Dismissed. 

See  same  case  lielow,  48  C.  C.  A.  118,  108 
Fed.  873. 

The  facts  are  stated  in  the  opinion. 

Mr.  A.  O.  N.  Vermilya  submitted  the 
cause  for  plaintiff  in  error. 
No  eounad  for  defendant  in  error. 

187  V.  B. 
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Mezioaii  Geht&al  R.  Go.  v.  Xgkman. 


427-480 


lir.   Chief  Justice  Fnller  delivered  the 
opinion  of  the  court: 

The     Acme     Flexible     Clasp     Company 

Ivought  suit  in  the  circuit  court  of  the 

United  States  for  the  southern  district  of 

M]  *New  York  against  the  Cary  Manufacturing 

Oompanr  for  alleged  infringement  of  letters 

Mtent    Na    314^04,    Rranted    to    W.    O. 

rhrett,  March  17,  1885,  for  a  staple  fastener 

lonr  wooden  Tessels,  which  went  to  a  decree 

■■■tailing  the  validity  of  the  patent  and 

adjudging  the   Carjr    Manufacturing   Com- 

mny  to  have   infringed   it.    96    Fed.  344. 

Defendant  appealed  to  the  circuit  court  of 

appeals  for  the  second  circuit,  and  the  de- 

oee  was  affirmed.    41   C.   C.  A.   338,  101 

Vad.   269.    Proceedings    in    contempt   were 

sahseqiiently  commenced  bv  the  Acme  com- 

vtay  to  punish  the  allegea  violation  of  the 

mjimction  issued  under  the  decree,  and  the 

drcuit  court  imposed  a  fine  of  $2,000  for 

contempt,   to  be   paid   to   the  clerk  of  the 

eourt,  one  half  of  the  sum  to  be  paid  to  the 

Acme  company  and  one  half  to  oe  paid  to 

the  United  States.    The  Cary  company  sued 

out  a  writ  of  error  from  the  circuit  court 

ol  appeals  to  review  this  judgment,  and  the 

judgment  was  affirmed.    48  C.  C.  A.    118, 

108  Fed.  873.     Thereupon  this  writ  of  error 

na  allowed. 

It  is  apparent  that  the  writ  of  error  can- 
not be  maintained,  as  the  judgment  of  the 
drcuit  court  of  appeals  was  final.  Judg- 
BMnts  and  decrees  of  those  courts  in  all  cases 
vising  under  the  patent  laws  and  under  the 
erirainal  laws  are  made  final  by  §  6  of  tho 
JQdici&ry  act  of  March  3,  1891.  [26  Stat 
atL  828,  chap.  517,  U.  S.  Comp.  Stat  1901, 
pp.  549,  550.]  Although  it  is  insisted  that 
the  judgment  imposing  the  fine  was  a  final 
jiidgment  in  a  criminal  matter,  it  is  argued 
Uitt  it  involved  the  denial  of  constitutional 
rij^hts,  and  hence  that  this  court  has  juris- 
mion  under  §  5  of  that  act;  but  it  is  set- 
tled that  even  if  a  party  might  be  entitled 
to  come  directly  to  this  court  under  that 
Mction,  yet  if  he  does  not  do  so,  and  carries 
iui  ctM  to  the  circuit  court  of  appeals,  he 
Bnist  abide  by  the  judgment  of  tnat  court 
toMsson  V.  Caldtoell,  165  U.  S.  359,  41  L. 
ed.  745,  17  Sup.  Ct  Rep.  343;  American 
*Myof  Ref.  Co.  V.  New  Orleans,  181  U.  S. 
277,  45  L.  ed.  859,  21  Sup.  Ct  Rep.  646; 
Buguley  Mfg,  Co.  v.  Oaleton  Cotton  Mills, 
184  U.  S.  290,  46  L.  ed.  546.  22  Sup.  Ct 
Rep.  452;  Ayres  v.  Polsdorfer,  187  U.  S.  685, 
poir  314,  23  Sup.  Ct  Rep.  196. 
'Writ  of  error  dismissed. 


*»]*1IEXICAN  CENTRAL   RAILWAY   COM- 
PANY, Limited,  Plff.  in  Err., 

V. 

J.  W.  ECKMAN,  Guardian  of  Alfonso  Hues- 

selmarm. 

(See  S.  C.  Reporter's  «d.  429-436.) 

ftierol   courts — jurisdiction — diverse    oiti- 


genship-suit   by  guardian  in   his    oum 
name. 

The  guardian,  and  not  the  ward,  is  the  iwrty 
plalutlff,  80  far  as  Federal  Jurisdiction  In- 
voked solely  on  the  ground  of  diverse  dtl- 
senship  is  concerned,  where  the  guardian 
has,  under  the  state  laws,  the  right  to  bring 
the  salt  In  his  own  name. 

[No.  124.] 

Submitted  December  17, 1902.    Decided  Jan- 
uary 5,  190S. 

IN  ERROR  to  the  Circuit  Court  of  the 
United  States  for  the  Western  District 
of  Texas  to  review  a  jud^ent  entered  on  a 
verdict  in  favor  of  plamtiff  in  an  action 
brought  by  a  guardian  in  his  own  name  to 
recover  daniages  for  injuries  sustained  by 
the  ward.     Affirmed. 

Statement  by  Mr.  Chief  Justice  Fullers 
ITiis  was  an  action  brought  in  the  circuit 
court  of  the  United  States  for  the  western 
district  of  Texas  bv  J.  W.  Eckman,  a  citi- 
zen and  resident  of  that  district,  as  guard- 
ian of  Alfonso  Huesselmann,  a  minor, 
against  the  Mexican  Central  Railway  Com- 
pany, a  corporation  of  Massachusetts,  to  re- 
cover damages  for  injuries  sustained  by  him 
in  the  Republic  of  Mexico  through  the  neg- 
ligence of  the  company,  in  whose  employ- 
ment he  then  was.  The  complaint  set  out 
certain  sections  of  the  Constitution,  of  the 
Penal  and  Civil  Codes,  and  acts  of  Congress 
and  reflations  thereunder,  of  Mexico,  and 
averred  that,  "by  virtue  of  the  general  prin- 
ciples of  right  and  justice,  and  by  virtue  of 
the  laws  of  Mexico  hereinbefore  set  forth," 
^plaintiff  had  a  right  of  action  in  Mexico,[430] 
and  that  the  same  existed  in  the  United 
States;  and  also  that  the  acts  of  negligence 
complained  of  were  wrongful  and  actionable 
in  the  United  States  and  in  the  state  of 
Texas,  an  well  as  in  the  Republic  of  Mexico. 
Defendant  filed  a  plea  in  abatement  to  the 
effect  that  Huesselmann  was  not  then,  or  at 
tho  time  of  the  infliction  of  the  injuries,  a 
citizen  or  resident  of  the  state  of  Texas,  but 
that  he  and  his  parents  were  citizens  and 
residents  of  the  state  of  Illinois;  and  that 
defendant  was  a  resident  and  citizen  of 
Massachusetts,  and  had  not  waived  its  right 
to  be  sued  fhere,  which  right  it  pleaded,  and 
asked  that  the  action  he  dismissed.  Tlie 
plea  was  overruled,  and  defendant  filed  an 
answer  containing  seven  exceptions  or  pleas 
to  the  jurisdiction,  an  exception  to  the  com- 
plaint for  insufficiency,  and  a  general  denial. 
All  of  the  pleas  were  overruled,  and  the 
case  was  tried  before  a  jury,  a  verdict  ren- 
dered in  plaintiff's  favor,  and  judgment  en- 
tered thereon.  Thereupon  a  writ  of  error 
was  allowed  from  this  court  on  a  certificate 
that  the  following  questions  of  jurisdiction 
arose: 
"First  That  Alfonso  Huesselmann,  at  the 


Non. — As  to  diverse  oitigenahip  as  ground  of 
fUer<a  furisdiction — see  Shipp  v.  Williams.  10 
C  C.  A.  247,  and  note ;  Mason  v.  Dnllagham,  27 
C.  C.  A.  296,  and  note ;  Seddon  v.  Virginia,  T.  & 
C.  ftteel  k  I.  Co.  (C.  C.  W.  D.  Va.)  1  L.  R.  A. 
1S7U.  t. 


108,  and  note;  and  Myers  v.  Murray,  N.  &  Co. 
(C.  C.  S.  D.  Iowa)  11  L.  R.  A.  216,  and  note. 
And  see  note  to  Roberts  v.  Lewis,  86  L.  ed.  U. 
S.  570. 
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time  of  the  filing  of  this  suit  and  now  be- 
ing a  minor  under  twenty-one  years  of  age, 
and  his  father  and  mother  both  bein^  now 
alive,  and  at  the  time  of  the  filing  of  this  suit 
and  now  being  residents,  citizens,  and  in- 
habitants of  the  state  of  Illinois,  and  never 
having  been  residents,  citizens,  and  inhabi- 
tants of  the  state  of  TexM,  nor  the  western 
district  of  Tezas^  and  the  defendant,  the 
Mexican  Central  Railway  CSompany,  Lim- 
ited, being  incorporated  under  oAd  by  virtue 
of  the  laws  of  the  state  of  Massachusetts, 
and  at  the  time  of  the  filinsr  of  this  suit, 
and  now,  being  a  resident,  iimabitant,  and 
citizen  of  said  state  of  Massachusetts,  and 
never  having  been  incorporated  under  the 
laws  of  the  state  of  Texas,  and  was  not  at 
the  time  of  the  filing  of  this  suit  a  resident, 
inhabitant,  or  citizen  of  the  state  of  Texas 
or  of  the  western  district  of  Texas ;  that  said 
J.  W.  Eckman,  being  guardian  of  the  per- 
son and  estate  of  said  Alfonso  Huesselmann 
at  the  time  of  the  filing  of  this  suit,  and  be- 
ing such  now,  and  being  a  resident,  inhabi- 
tajQt,  and  citizen  of  the  state  of  Texas'  and 
[43 1  ]  of  the  western  district  oif  Texas,  now,  *aad 
at  the  time  of  the  filing  of  this  suit ;  has 
this  court  jurisdiction  to  tiy  said  cause, 
and  does  the  citizenship  of  said  guardian, 
J.  W.  Eckman,  confer  jurisdiction  on  this 
court,  or  does  the  citizeniship  of  the  minor 
and  his  parents  control  so  as  to  defeat  the 
jurisdiction  of  this  court? 

"Second.  Whether  or  not  this  court  has 
jurisdiction  to  try  and  determine  said  suit, 
where  the  minor,  Alfonso  Huesselmann,  and 
defendant,  Mexican  Central  Railway  Com- 
pany, Limited^  are  not  citizens  of  this  state 
and  district)  ajid  where  the  cause  of  action 
arose  in  the  Republic  of  Mexico,  in  which 
republic  the  contract  of  service  waa  made 
and  the  services  thereby  contemplated  were 
to  be  performed? 

"Third.  Whether  or  not  this  court  haa  ju- 
risdiction to  try  and  determine  this  suit 
under  the  laws  of  Mexico  as  pleaded  and 
proved  in  this  case,  in  so  far  as  such  laws 
give  rights  that  are  to  be  determined  by  suc- 
cessive suits,  give  the  right  to  extraordinary 
indemnity,  considering  the  social  position 
of  the  injured  party,  and  in  so  far  as  the 
same  are  vague,  indefinite,  and  dissimilar  to 
the  laws  of  our  country  and  contrary  to  our 
policy? 

"Fourth.  Where  plaintiff's  cause  of  ac- 
tion arose  in  the  Republic  of  Mexico,  and 
the  riffhts  are  to  be  determined  by  the  laws 
of  said  republic,  and  where  defendant  has 
continuously  kept  its  property  and  operated 
its  road  in  said  republic,  has  this  court  ju- 
risdiction to  hear  and  determine  this  cause 
in  the  absence  of  any  reason  shown  in  the 
pleading  or  proof  why  plaintiff  did  not 
bring  his  suit  in  the  Republic  of  Mexico? 

"Fifth.  Where,  according  to  the  laws  of 
the  Republic  of  Mexico,  no  civil  liability  ex- 
ists unless  the  acts  that  give  rise  to  the  civil 
liability  must  be  foimd  to  be  a  violation  of 
the  criminal  laws  of  Mexico,  is  the  enforce- 
ment of  such  liability  penal  in  its  nature, 
and  can  this  court  determine  the  guilt  of  de- 
fendant   thereunder,    and    adjudicate    the 


rights  of  the  parties  based  upon  the  crimi* 
nal  laws*  of  said  republic?" 

MesBTB,  Aldia  B.  Browne,  Alexaadsv 
Britton,  and  Eben  Bleliarda  submitted 
the  cause  for  plaintiff  in  error: 

An  infant  cannot  change  his  own  domi- 
cil,  but  his  domicil  remains  that  of  hit 
parents. 

Ijamar  v.  Micou,  112  U.  S.  462,  28  L.  ed. 
751,  5  Sup.  Ct  Rep.  221;  Hardy  v.  De  Leom, 
5  Tex.  211;  Trammell  v.  TrammcU,  20  T«. 
406;  Franks  v.  Hancock,  1  Posey,  Unrep. 
Cas.  664;  Kennedy  v.  Ryall,  67  N.  Y.  87*; 
Potinger  v.  Wightman,  3  Meriv.  67 ;  Dedham 
V.  Natick,  16  Mass.  135;  Dresser  v.  Edimm 
Illuminating  Co.  49  Fed.  257;  Dicey,  Domi- 
cil,  97,  99. 

It  is  equally  settled  that  the  guardian  has 
no  power  to  change  the  domicil  of  the  ward. 

Lamar  v.  Micon,  112  U.  S.  452,  28  L.  ed. 
751,  5  Sup.  Ct.  Rep.  221.  See  also  Tram- 
mell v.  Trammell,  20  Tex.  406;  Daniel  t. 
Hill,  52  Ala.  430;  Wynn  v.  Bryce,  50  Ga. 
629 ;  Vennard*s  Succession,  44  La.  Ann.  1076, 
11  So.  705;  Mears  v.  Sinclair,  1  W.  Va.  185; 
Marheineke  v.  Cfrothaus,  72  Mo.  204;  Chtr- 
rison  v.  Lple,  38  Mo.  App.  558. 

Where  the  citizenship  of  the  parties  is  the 
jurisdictional  ground,  the  court  in  determin- 
ing the  question  of  jurisdiction  looks  to  the 
citizenship  of  the  real  parties  in  interest,  not 
to  that  of  merely  nominal  parties. 

Huff  v.  Hutchinson,  14  How.  586,  14  L.  ed 
553;  Browne  v.  Strode,  5  Cr.  303,  3  L.  ed. 
108;  McNutt  v.  Bland,  2  How.  9,  11  L.  ed. 
159;  Maryland  use  of  Markley  v.  Baldwin^ 
112  U.  S.  490,  28  L.  ed.  822,  5  Sup.  Ct.  Rep. 
278;  India/na  ex  rel.  Stanton  v.  Glover,  IM 
U.  S.  513,  39  L.  ed.  243,  15  Sup.  Ct.  Rq>.  186; 
WiUiams  v.  Ritchey,  3  Dill.  406,  Fed.  Caa. 
No.  17,734;  Ruckman  v.  Palisade  Land  €h. 
1  Fed.  367;  Woolridge  v.  McKenna,  8  Fed. 
650;  Wiggins  v.  Bethune,  29  Fed.  61;  Vom 
V.  Neineber,  68  Fed.  947;  Blumenthal  ▼• 
Craig,  26  C.  C.  A.  427,  65  U.  S.  App.  8,  81 
Fed.  320. 

In  the  case  of  a  guardian,  the  title  to  the 
property  is  not  in  him,  but  in  his  ward. 

Lamar  v.  Micou,  112  U.  S.  452,  28  L.  ed. 
751,  5  Sup.  Ct  Rep.  221;  Dodd  v.  Ohiselimt 
27  Fed.  405 ;  Wilcoxen  v.  Chicago,  B.  d  Q,  R. 
Co,  116  Fed.  444. 

Mr.  Ifillard  Patterson  submitted  the 
cause  for  defendant  in  error: 

The  citizenship  of  the  guardian,  and  not 
that  of  his  ward,  controls  the  question  of  ju- 
risdiction. 

Susquehanna  d  W.  Valley  R.  d  Coal  Oe. 
V.  Blatchford,  11  Wall.  172,  20  L.  ed.  179; 
Continental  L.  Ins.  Co.  v.  Rhoads,  119  U. 
S.  237,  30  L.  ed.  380,  7  Sup.  Ct  Rep.  198; 
Pennington  v.  Smith,  24  C.  C.  A.  146,  46  U. 
S.  App.  409,  78  Fed.  399;  Harper  v.  Norfotk 
d  W.  R.  Co.  36  Fed.  102;  Popp  v.  dnem- 
nati,  H.  d  D.  R.  Co.  96  Fed.  465;  Seooomh  T. 
Wurster,  83  Fed.  860. 

•Mr.  Chief  Justice  FiiUer  delivered  the| 
opinion  of  the  court: 

This  case  is  brought  directly  from  Um 
circuit  court  to   this   court   under  the  lei 

187  V.  S. 


CENT«AI,  a.   Co.   V.   EcKlCAIf.  iS&-*U 

uMiviskMi  of  th«  6th  Mction  ol  the  judi-        It  is  admitted  that  Eckmui  wu  duly  i.p' 

dU7  act  of  March  3,  1801  {26  Stlt  at  L.  pointed  guardlnn  of  both  the  pereon  and  te- 

Mi,  chap.  517,  U.  S.  Comp.  Stat,   1001,  p.  tat*  of  Hueoaelmann  by  the  proper  court  of 

il9],    providing    that    that    ma^    be    done  T«:ma  thereto  empoweied,  and  th«.t  he  waa 

"ia  »Qy   caae  in   which  the  junadiction  ol  n  citiwu  and  resident  of  the  western  diitriet 

ttw  court  ia  in  issue;  in  such  cases  the  ques-  of  Texas. 

Hon  of  jurisdiction  aJone  shall  be  oertified        Under  the  act  of  March  3,  1897,  24  Stat, 

to  the  Supreme  Court  from  the  court  below  it   L.   652,  chap,   373    [U.   8.   Comp.   Stat, 

lor  decision."     It  must  be  regarded  a»  tet  isoi,   p.   5HJ,  as   corrected   by  that  of  Au- 

(kd  that  the  jurisdiction  here  referred  to  is  gust   13,    1B88,   25   Stat   at   L.   433,   chap. 

a*  jurisdiction   of   the   circuit  or   dUtrict  gCO,    actions   may   he  brought  in   any   dis- 

tDurts  of  the  United  States  as  such   iSmitii  trict  in  which  either  the  plaintiff  or  the  de- 

t.  JleKoK,  lei  U.  S.  355,  40  L.  ed.  731,  16  fendant  residpa.     We  have  held  tliat  a.  cor- 

Bop.  CL  Rep.  490;  Blgthe  v.  Binckleg,   173  poratinn  incorporated  in  one  state  only  can- 

tt  S.  501,  43  L.  ed.  783,   19  Sup.  Ct.  lUp.  Jot   he   compefled    to    answer   in    a  circuit 

«7) ;  that  the  whole  case  is  not  open  to  us,  court  of  the  United  States  held  in  another 

Mt  only  the  question  of  jurisdiction  (flom-  state,  to   a  civil  suit,   at  law   or  in  equity, 

«r  V.  United  Stale*,  143  U.  S.  670,  578,  30  brought   by   a    citizen   of  a  different  Itati. 

h  td.   2BB,    12   Sup.   Ct.  Rep.  622 ;  United  ghau,  v.  Quincy  Uin.  Co,  145  U.  S.  444.  sub 

ItalM  V.  Jahn,  156  U.  S.  112.  39  L.  ed.  88,  „o«..  /;»  parte  Shaic,  30  L.  ed.  788,  12  Sup. 

15  Sup.  Ct  Rep.  30)  ;   and  that  review  by  ct  Rep.  935.     But  that  is  not  this  case,  as 

Mrtificat*   IB  limled   to  the  certificates  by  heie  the  action  was  brought  by  a  citizen  ol 

tte  ciicuit   or   district   courU,  made   after  Xg^gg  j^  the  district  of  his  residence. 
iMl  judgment,  of  quesUons  made  as  to  their        xhe  question   U  whether   under  the  laws 

wn  jurisdicUon,  and  to  the  certificatei  by  „(   Texas   a  guardian   can   sue   in   his   own 

at  circuit  court  of  appeals  of  questions  of  name  to  recover  damages   for  injuries  sus- 

Iw  in  relation  to  which  the  advice  of  this  ^i„^  by  the  ward,  and  It  is  unaffected  by 

Wrt  IS  aought  as  therein  provided.     Vmted  the  permanent  domicil  of  the  ward.     Hout 

?!"'"  V.  Kidrr,  183  U.  S.  132,  41  L.  ed.  101.  v.  Sprnflue,  103   U.  S.  813,   20   L.   ed.   585; 

le  Sup.  Ct.  Rep.  9B3.  >•„„,  Qrleant  v.  Ooines,  138  U.  S.  595,  600, 

Defendant's  counsel  condenses  the  propo-  ^j  „„„    y^u,  Orlratu  v   Whitney   34  L   cd. 

atioaa  relied  on  into  Uiese;      (l)That"the  ,,02_    nog,    n    gup.    Ct    Rep.    428,    431; 

oUiMiship  of  the  word,  the  actual  plaintiff,  peUitcare    County   v.    Diebold  Safe   A  Lock 

M  Uiat  of  the  guardian,  the  nominal  plain-  f;g    133  u.  R.  473.  488.  33  L.  cd.  074.  030, 

ua,  controls;"   (2)   that  "the  laws  of  Mux-  jq  §„_   q(_  jjp-   jpg 

i<o  as  pleaded  and  proved,  and  which  are  [t  j,  ti  ue  that  where  a  state  or  one  of  its 
Idled  on  to  support  this  case,  are  so  vague  oiRciais  is  a  mere  figurehead,  a  nominal 
imliadefinite,  and  so  dissimilar  to  the  laws  -^^v,  to  a  suit  on  a  sheriff's  or  administia- 
«  Texas,  as  to  be  incapable  of  enforcement  ^„  g  i^„^^  ^^  ^^  action  ja  insUtuted  in  the 
IB  our  courtii,  and  ore  inconsistent  with  the  „,^^  ^j  ^  UniUd  States  marshal  on  an  at- 
•Wutes  and  pubic  policy  of  Texas;'  and  fichmi-nt  houd,  the  real  party  in  interest  is 
(31  that  these  laws  "aj-e  penal  in  their  (^j.^^  i„t„  nocount  on  tfie  question  of  citi- 
Airacter,_  and  such  as  should  be  given  no  ^enship.  nol«ith.,tajiding  'the  general  rulc[4341 
trtra-terntorial  effect  ,  .  .  j.  that  the  jurisdiction  ol  the  Federal  courts 
But,  apart  from  the  qiiestjon  of  junsdic-  ^^^^^  ^t  on  the  relative  situation  of  the 
ttamreiipectofcitizenBhip.it  18  apparent  f_^^  concerned  in  interest  but  on  the 
tiittheiurisdicUon  of  the  circuit  court  as  relative  situaUon  ot  the  parties  named  in 
lowrtof  the  United  States  was  not  put  in  t,,g  record.  But  those  are  instances  of 
toue,  for  the  other  contention.1  were  mat-  ^^^elv  formal  parties,  whose  names  are  used 
tm  on  the  merit*,  and  this  judgment  to  the  f^^  necessity,  and,  a^  said  in  Ne«,  OrUon, 
Mttiary  is  not  void,  but  Is  only  open  to  be  ,.  (j^;,,^  ^  jjr.  justice  Bradley,  "we 
Wtaoked  for  error  while,  in  any  aspect,  the  i,^^^  repeatedly  held  that  represetitoUves 
^]«tions  applied  to  all  courta  of  this  coun-  ^t^^j  ^  tj,p-,^  ,,„„  citizenship  in  the 
^,  and  not  particularly  to  the  Federal  ^J^^^^  ^^^\^  irrespectively  of  the  citi^n- 
iMi  ..  -  T  .V  -  .  i-_i'  »  .1.  -,.  'hip  of  the  persons  whom  they  represent, — 
aS|  'Atifl  If  the  jurisdiction  of  the  circuit  ^^^^^  ^  ex^utors,  sdministiitoi^.  guard- 
MDrt  was  ;n*-oked  solely  on  the  ground  of  ■  trustees,  receivers,  etc.  The  evil 
^«e  citizenship,  the  case  should  have  ^,,5^.,,  jj.^  ,^„,  „.^  intended  to  obviato  was 
(  .u"^;"*.'*^  the  Circuit  oourt  of  appeaJs  ^,,3  ..Qiuntary  creation  of  Federal  jurisdic- 
lor  the  fifth  circuit,  to  which  court  previous  ^  t,  ,imu!ated  assignments.  But  aislgn- 
S"thr^ui"S;^sXB^'S'^w"ha^'a  -nts%y  Of^raUon  o^  law  creating.  l|:;, 
kw.  d™lt  wJth.  Evcy  v^Meiican  C.  R.  Co.  ^P'^''^"tatives,  are  not  within  the  mischief 
»  L  R.  A.  387,  2B  C.  C.  A.  407,  62  U.  8.  ^'^  fe^^  ot  the  law 

ipp.  118,  81  Fed.  294;  Mexican  C.  R.  Co.  v.        "  '"  ">«  »»***  ".*  ^""^  ^°'^.'"  the  genernJ 

UtrihaU,  34  C.  C.  A.  133,  91  Fed.  933.  ifuardian  has  the  right  to  bring  suit  10  his 

These  matte™,  however,  are  not  properly  ^n  "»»«  =s  such  guardian,  and  does  so.  ha 

Wore  us  in  this  case,  and  we  intimate  no  is  to  be  treated  as  U.a  party  plaintiff  so  far 

(piaioD  upon  them.  u    Federal   jurisdiction    is   concerned,  eicn 

The    question    for    us    to    determine    is  though  suit  might  have  been   instituted  in 

•liether  the  jurisdiction  of  the  circuit  court  ^he  name  of  the  ward  by  guardian  ad  liifm 

Ma  be  snstained  through  the  citizenship  of  )r  next  friend.     He  is  liable  for  costs  in  the 
event  of  failure  to  recover  and  for  attor- 
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ne^'  fees  to  those  he  employs  to  bring  the  421,  1  S.  W.  161>  in  which  the  action  had 

suit,  and  in  the  event  of  success,  the  amount  been  brought  "^y  W.  W.  Styron,  next  friend 

recovered  must  be  held  for  disposal  accord-  of  Millie  Styron,  a  minor,    and  it  was  de- 

ing  to  law,  and  if  he  does  not  pay  the  same  cided  that  it  was  not  necessary  "that  the 

over  to  the  parties  entitled,  he  would  be  lia-  pleadings  must  ^show,  $Ji  so  many  words, [49 

ble  therefor  on  his  official  bond.  that  the  action  is  brought  by  the  minor  by 

The  Revised  Statutes  of  Texajs  provide:  next  friend,"  although  cases  so  ruling  could 

*<Art.  2623.  The  guardian  of  the  estate  is  be  found, 

entitled  to  the  possession  and  management  We  are  unable  to  hold  that  the  circuit 

of  all  property  belonging  to  the  ward;  to  couil  erred  in  assuming  that  this  guardian 

collect  all  debts,  rents,  or  claims  due  such  bad  the  legal  right  to  brine  the  action  in  his 

ward;  to  enforce  all  obligations  in  his  fa-  own  name,  and  it  is  on  his  citizenship,  and 

vor ;  to  bring  and  defend  suits  by  or  against  not  on  the  citizenship  of  the  ward,  that  the 

him;  but  in  the  management  of  the  estate  jurisdiction  of  the  circuit  court  depended, 

the  guardian  shall  be  governed  by  the  pro-  Judgment  affirmed, 

visions  of  this  title.  ^        

"Art.  2624.  Hie  guardian  of  both  person 

and  estate  has  all.  the  rights  and  powers,  UNITED  STATES,  Appi,, 

and  shall  perform   all   the  duties,  of  the  «;. 

guardian  of  the  person  and  of  the  guardian  WILLIAM  T.  SAMPSON,  Rear  Admiral,  U. 

of  the  estate."  S.  Navy,  et  oZ. 

"Art   2627.  The  guardian  of  the  estate 

shall  use  due  diligence  to  collect  all  claims  (See  S.  C.  Reporter*8  ed.  486,  437.) 

[435]or  debts  owing  to  the  ward,  and  to  •recover  ...              ..               ^  ^.^  ^.             .      .^     ^ 

possession  of  all  property  to  which  the  ward  Actionr— parties  —  suhstttuUon  --  death  of 

has  a  title  or  claim;  provided,  there  is  a  porty, 

reasonable  prospect  of  oollecUng  such  claims  The  exigency  presented  by  the  death  of  R«or 

or  debte,  or  of   recovering  such   propertv;  Admiral    Sampson   pending  an  appeal   from 

and  if  he  neglects  to  use  such  diligence  he  a  decree  of  condemnation  in  a  libel  in  prise, 

and  his  sureties  shall  be  liable  for  all  dam-  filed  in  his  own  behalf  and  in  behalf  of  other 

ages  occasioned  by  such  neglect"  officers    and    enlisted    men    of    the    United 

In  Roberta  v.  Sacra,  38  Tex.  580,  it  was  Sutcs  Navy,   will  be  satisfactorily  met   by 

ruled   that  the  guardian   for   minor   hdrs  the  substltuUon.  to  carry  on  the  proceedings 

mi»iif  aiiA  <*i  kfo  Tywt*  namA  r^«  o  »wv«»;<>or^.^  ^^  thc  intercst  of  all,  of  Rear  Admiral  Tay- 

might  sue  m  his  own  name  on  a  promissoy  ^^^  ^^^  ^^  ^           ^^       represented  In  the 

note  payable  to  tiie  ancestor  of  his  wrds  ,itigatIon  by  cooSsel.  and  ik  within  the  Ju- 
on  showing  that  they  were  the  only  heirs  risdictlon  of  the  court 
of  the  payee,  and  that  there  was  no  adminis- 
tration on  the  estate.  r^o.  273.1 

In  Houston  d  T,  C,  R.  Co.  v.  Bradley,  46 

Tex.  171,  176,  it  was  held  that  under  a  law  Submitted  October  29,  1902.    Decided  Jajf 

authorizing  suit  for  death  by  wrongful  act,  uary  5,  190S. 
which    provided    that    actions    thereunder 

should  be  "for  the  sole  and  exclusive  bene-  a  PPEAL  from  the  Supreme  Ck>urt  of  the 

fit  of  the  surviving  husband,  wife,  child,  or  A  District  of  Columbia  to  review  a  decree 

children,  and  parents  of  the  person  whose  of  condemnation  in  a  libel  in  priie  filed  by 

death  shall  have  been  so  caused,  and  may  Rear  Admiral  Sampson  in  his  own  behalf 

be  brought  by  such  entitled  parties,  or  any  and  in  behalf  of  officers  and  enlisted  men  of 

of  them/*  the  suit  might  properly  be  brought  the  United  States  Navy, 

in  his  own  name  bv  the  guardian  of  the  es-  On  motions  arising  out  of  the  death  of 

tate  of  minor  children  of  the  person  whose  Rear  Admiral  Sampson,  substitution  of  Bear 

death   was   caused   by   such   act;    and   the  Admiral  Taylor  ordered, 
court  said :     "It  is  not  regarded  as  material 

whether  the  suit  is  brou^t  in  the  name  of  Attorney  General  Knox  and  Assistant  AP- 
the  guardian  for  his  ward  or  in  the  name  of  tomey  General  Hoyt  for  United  States, 
the  ward  by  his  ^ardian.     By  the  laws  of  Messrs.  James  H.  Hayden,  Joseph  K. 
Texas,  the  guardian  of  the  person  is  cnti-  McOammon,  George  A.    King,    William    B. 
tied  to  the  charce  and  control  of  the  person  King,  William  E.  Harvey,  and  John  Sidney 
of  the  ward,  and  the  guardian  of  the  estate  Webb  for  appellees, 
is  entitled  to  the  possession  and  manage- 
ment of  the  property  belonging  to  the  ward,  xHe  Chief  Justice  t 

and  to  collect  all  claims  and  debts  due  him,  xiiis  libel  in  prize  was  filed  by  Rear  Ad- 

to  enforce  all  obligations  in  his  favor,  and  niiral  Sampson  in  his  own  behalf  and  also 

to  bring  and   defend   suits  by  or  against  in  behalf  of  all  of  the  officers  and  enlisted 

bim."  luen  of  the  United  States  Navy,  who  took 

And  see  March  v.  Walker,  48  Tex.  372,  part   in   the   engagement   off    Santiago  de 

where  Walker  sued  as  guardian  of  one  of  Cuba  on  July  3,  1898,  in  the  supreme  court 

three  children,  and  as  next  friend  of  the  two  of  the  District  of  Columbia,  and  went  to  a 

others,  and  attention  was  called  in  respect  decree  of  condemnation  from  which  this  ap- 

of  the  two  to  the  then  statute,  subsequently  peal  was  prosecuted. 

repealed,  providing  for  the  appointment  of  a  On  May  10,  1902,  the  death  of  Rear  Ad- 

spccial   guardian   to   prosecute   suits ;    and  mirnl  Sampson  was  suggested  by  the  Attor- 
(hilf,  C.  d  S.  F.  B.  Co.  V.  Styron,  66  Tex. '  ncy  General,  and  a  motion  made  that  *the[4: 

S4S  187  U.  8. 
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mam  proceed  under  its  then  caption  and 
without  the  substitution  of  any  other  in- 
dividual as  a  party,  which  was  postponed  to 
the  hearing  of  the  case  on  its  merits. 

That  hearing  has  been  had,  and  counsel, 
In  aid  of  the  court,  ha^e  made  application 
lor  the  substitution  of  tbe  admimstratrix 
of  Admiral  Sampson,  and  submitted  consid- 
eittions  in  respect  of  the  substitution  also 
of  one  cr  more  officers,  as,  and  if,  deemed 


We  think  someone  to  carry  on  the  pro- 
ecedings  in  the  interest  of  all  should  be  sub- 
itituted,  but  that  it  is  not  necessary  that 
the  personal  representatives  of  those  who 
may  have  deceased  should  come  in,  or  that 
toy  person  should  ew  officio  be  designated. 
Tbe  matter  is  merely  one  of  convenience  and 
without  significance  in  itself. 

Rear  Admiral  Evans,  Rear  Admiral  Tav- 
lor,  Captain  French  E.  Chadwick,  and  oth- 
en  are  represented  in  the  litigation  by 
eounael;  but  Hear  Admiral  Schley  and 
others  are  not.  Of  those  so  represented. 
Hear  Admiral  Evans  is  absent  on  a  foreign 
itation,  while  Rear  Admiral  Taylor  is  with- 
in the  jurisdiction.  It  seems  to  us  that  the 
lubstitution  of  Rear  Admiral  Taylor  will 
satisfactorily  meet  the  exigency,  and  it  unll 
he  ordered  aocordingly. 


0SHKO8H    WATERWORKS     COMPANY, 
Plff.  in  Err., 

V. 

CITY  OF  OSHKOSH. 

(See  S.  C.  Reporter's  ed.  437-447.) 

Contract* — impairment       of      obligation — 
change  in  remedy, 

Tb€  obllfatlon  of  oootracts  with  a  municipality 
it  not  impaired  by  subsequent  changes  in  its 
charter,  which  protect  it  from  suit  upon 
claims  against  it  which  have  not  first  been 
presented  to  the  city  council  and  wholly  or 
IMirtly  disallowed,  either  by  affirmative  ac- 
tloD  or  by  the  failure  of  that  body  for  more 
than  sixty  days  to  pass  thereon,  and  pro- 
vide that  disallowance  is  final  and  conclusive 
onless  within  iwenty  days  an  appeal  there- 
from be  perfected  to  the  proper  circuit  court, 
In  which  the  case  is  to  be  tried  as  though  or- 
iginally commenced  therein. 

[No.  76.] 

ifyved  November  6,  1902,    Decided  Janu- 
ary 6,  190S. 

TK  ERROR  to  the  Supreme  Court  of  the 
1  State  (tf  Wisconsin  to  review  a  judgment 

^ ^ ^,    -Ml      M     I  -■!      !■  I  ,  ^ 

MoTi. — A§  to  what  lanoa  are  void  <u  impairing 
ligation  of  contraota — see  notes  to  Franklin 
Oooaty  Grammar  School  v.  Bailey  (Vt)  10  L. 
K.  A.  405 ;  Fletcher  v.  Peck,  3  L.  ed.  U.  S.  162 : 
IfcCanna  4  F.  Co.  T.  Citizens'  Trust  ft  Surety 
Co.  24  C.  C  A.  20 ;  and  Montana  Ore-Purchas- 
lag  Co.  V.  Boston  ft  li.  ConsoL  Copper  ft  8.  Mln. 
Ool  85  C.  C  A  12. 

That  impairing  the  remedy  impaira  the  ohli- 
tation  of  contract — see  notes  to  Best  v.  Baum- 
prdner  (Pa.)  1  L.  R.  A.  356 ;  Louisiana  ew  rel. 
laager  v.  New  Orleans,  26  L.  ed.  U.  S.  132; 
ttd  Phinney  v.  Fhlnney  (Me.)  4  L.  B.  A.  848. 
167U.  S. 


which  affirmed  a  judgment  of  the  trial  court 
sustaining  a  demurrer  to  and  dismissing  • 
complaint  in  an  action  against  a  municipal 
corporation  on  its  contract  with  a  water- 
works company.    Affirmed, 

See  same  case  below,  109  Wis.  208,  86  N. 
W.  376. 

The  facts  are  stated  in  the  opinion. 

Mr.  Moses  Hooper  argued  the  cause  and 
filed  a  brief  for  plaintiff  in  error : 

It  is  well  settled  that  legislation  simply 
modifying  the  remedy  does  not  "impair  the 
obligation  of  the  contract;"  but  where  the 
subsequent  legislation  limits  to  a  remedy  not 
"substantially  equivalent,"  then  it  does  ''im- 
pair the  obligation  of  the  contract"  within 
the  meaning  of  the  Constitution  of  the 
United  States. 

Oatman  v.  Bond,  15  Wis.  20;  Haebroucik 
V.  Shipman,  16  Wis.  296;  Ifelaon  v.  Roun- 
tree,  23  Wis.  367 ;  Qreen  v.  Biddle,  8  Wheat 
15,  5  L.  ed.  551;  Broneon  v.  Kinzie,  1  How. 
311,  11  L.  ed.  143;  McCracken  v.  Haytoardf 
2  How.  608,  11  L.  ed.  397;  Hovoard  v.  Bug- 
bee,  24  How.  461,  16  L.  ed.  753;  Walker  v. 
Whitehead,  16  Wall.  314,  21  L.  ed.  357; 
Tenneaeee  v.  Sneed,  96  U.  S.  69,  24  L.  ed. 
610;  Eduarda  v.  Kearzey,  96  U.  S.  595,  24  L. 
od.  793;  Brtne  v.  Hartford  F.  Ins.  Co.  96  U. 
S.  627,  24  L.  ed.  858 ;  Seibert  v.  Lewis,  122 
U.  8.  284,  sub  nom.  Seibert  v.  United  States, 
30  L.  ed.  1161,  7  Sup.  Ct.  Rep.  1190;  Mo- 
Gahey  v.  Virginia,  135  U.  S.  662,  30  L.  ed. 
304,  10  Sup.  Ct.  Rep.  972;  Bamitz  v.  Bever- 
ly, 163  U.  S.  118,  41  L.  ed.  93,  16  Sup.  Ct 
Rep.  1042;  Bhapleigh  v.  San  Angela,  167  U. 
S.  646,  42  L.  ed.  310,  17  Sup.  Ct.  Rep.  957. 

When  we  attempt  the  process  of  "filtering" 
the  claim  through  the  common  council  we 
are  met  with  an  entirely  different  policy 
from  that  relating  to  ordinaiy  actions. 

Telford  V.  Ashland,  100  Wis.  238,  75  N. 
W.  1008;  Piano  Mfg.  Co.  v.  Rasey,  69  Wis. 
246,  34  N.  W.  85;  Mason  v.  Ashland,  98  Wis. 
540,  74  N.  W.  357 ;  Chitta  Percha  d  R.  Mfg. 
Co.  V.  Ashland,  100  Wis.  232,  75  N.  W.  1007 ; 
Oshkosh  Waterux)rks  Co.  v.  Oshkosh,  106 
Wis.  83,  81  N.  W.  1040. 

This  is  a  special  law  suspending  action 
for  60  days  and  thereaiter  indefinitely,  on 
these  claims  against  this  defendant  city.  As 
to  this  existing  contract,  it  is  unconstitu- 
tional for  that  reason. 

Tennessee  v.  £fneed,  96  U.  S.  69,  24  L.  ed. 
010. 

ifr.  John  F.  Klnwin  argued  the  cause 
and  filed  a  brief  for  defendant  in  error : 

The  right  of  a  creditor  to  any  particular 
remedy  is  not  a  vested  right  in  the  continu- 
ance of  any  special  mode  of  procedure,  or 
the  perpetuation  of  any  remedy  or  remedial 
process  which  can  be  modified  or  abolished 
\dthout  impairing  or  taking  away  the  right 
itself. 

2  BcHch,  Modem  Law  of  Contracts,  9 
1667;  Bird  v.  KeUer,  77  Me.  270;  Chaffe  v. 
Aaron,  62  Miss.  29 ;  Rich  v.  Flanders.  39  N. 
H.  304. 

Changes  in  the  forms  of  actions  and  modes 

of  proceedings  do  not  amount  to  an  impair- 

I  ment  of  the  obligations  of  the  contract,  if 

any  adequate  and  efficacious  remedy  be  left 
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S  Beach,  Modem  Iaw  of  Cbatr«cta,  1607-  Tbe  compluDt  set  forth  two  canan  of  «•- 

leeS;   Xeio  OrUan*  City  A  Lake  R.  Co.  v  tion,  OD  the  first  one  of  which  the  compa 

hovisiarut,   167  U.  S.  219,  3B  L.  ed.  679,  IE  claimed  a  judgment  for  $1,086,  which  i 

Bup.  Ct.  Bep.  GBl;  ConnecticMt  Uut.  L.  In*,  alleged   to   be   due   from   the  city  under  an 

Co.  V.  Cuahman,  IDS  U.  B.  61,  27  L.  ed.  MS,  agreement   made   between   it  and  the  com- 

2  Sup.  Ct.  Bep.  236;   MeQdheji  v.  Virginia,  pan;   on   June    IStta,  1BS3,  in    reference   to 

136  IJ.  8.  693,  34  L.  ed.  314,  10  Sup.  OL  Rep.  tbe  building  and  'maintaining  b^  tiie  com- 

1)72;   Cooley,  Conet.  lim.  286,   280;   Light-  pany  of  a  waterworks  plant  for  BupplTinc 

foot  V.  CoU,  1  Wis.  26;   Von   BMimbaeh   t.  wat«r   for  domestic  ana  fire  purpoaes,  *.iA 

Bade,  9  Wis.  669,  76  Aia.  Dec.  283;  Stark-  tbe  renting  of  public  fire  b^dranta. 

%eeather  t.  Satcea,   10  Wis.  125;  ComeU  ».  On  the  second  cause  of  action  the  com- 

AibAens,  11  Wis.  368;  atreubel  y.  Mtiviavket  pauy   aaked  a  judgment  for   $1,060,   which 

rf  i/.  R.  Oa.  12  Wis.  67;  Oatman  v.  Bond,  16  amount  was  claimed  under  an  agreement  of 

Wis.  20;  State  ea  rel.  Sautter  v.  Maditon,  IG  the  Slat  day  of  August,  1891,  havins  refer- 

Wis.  30;  FaiM  v.  Woodicortk,  IS  Wis.  296;  ence  to  the  company's  ertensioni  of  its  thcn- 

Haabroiuik  t.  Bliipman,  10  Wis.  296;  iSel«fty  existing  msjns,  and  the  rentdia  to  be  iMud 

T.  Redlon,  19  Wis.  17;  NeUon  r.  Boantret,  ^J  the  city  tor  hydrants  to  be  located  on 

23  Wis.  367;  Sydnar  y.  Palmer,  32  Wis.  40fl;  auch  extensions, 

Northweatt-m  Uut.  L.  Int.  Co.  v.  Neevea,  46  .After  Uig  contract  of  1883  was  made,  the 

Wis.  147,  49  N.  W.  832;  Lee  t.  Buckheit,  49  charter  of   the   dty   was   amended   and   re- 

Wis.  64,4  N.W.  1077;  Kosenthaiv.  ffefte,  58  vised,— the    revision    taking     effect    March 

Wia.  821,  17  N.  W.  318;  HaU  v.  Banks,  79  23d.   18B1.     'The  revised  cbarter  oontained[4 

Wis.  229,  48  N.  W.  385;  Second  Ward  Sav.  certain   provisions   as    to    suits  against  the 

Bank  v.  Sehrank,  97  Wis.  250,  39  L.  R.  A.  c'ty,  imposing  on  suitors  conditions  or  re- 

609,  73  N.  W.  31,  37;  Haw  Claire  Nat.  Bank  »trictiona  that  did  not  previously  exist 

T.  Uacatiley,   101  Wia.  304,  77  S.  W.   176;  """^    company    insisted    that    the  revised 

Peninsular  Lead  d  Color  Worke  v.  Pnion  Oil  "^'inrter   could    not   be   applied   to  this  suit 

d  Paint  Co.  100  Wia.  488,  42  L.  R.  A.  331,  ""hout  impairing  the  obligation  of  its  con- 

76  N.  W.  359  i   fl.  ofwon  v.  Kinzie,   1   How.  ^"^^^  J"^l    '^^   *^''y-     '^'''^    y'*"  ""    '•■ 

311,  11  L.  ed.  143;  UcCultough  v.  Tirginia,  3«^  *•?  the  slate  court,  the  demurrer  was 

172  U.  S.  102,  43  L.  ed.  382,  19  Sup.  Ct.  Rep.  sustained,  and  the  suit  dismissed. 

13^  The  general   principles   which   must   aaa- 

Where  the  charter  o(   a  corporation   re-  t^^*'  '".  determining  whether  a  ^te  enact- 

quircd  service  of  process  on  ita  president,  a  ^ent    impairs   the   obl.gaUon    of    contracU 

Subsequent   statute   autboriiing   service   on  have  become  so  firmly  eatabhahed  ^  the  ite- 

other  officers  did  not  impair  t&  contract.  ""°P^  of  tJus  court  that  any    urther  d«- 

Cairo  A  F.  K.  Co.  v.  Heekt,  95  U.  S.  188,  cuss.on  of  their  soundness  would  be   map- 

24  L   ed   423  propnate.     It    is    only   necessary    to  recall 
A  'law'  anthoriring  service  of  process  on  '""""'   1"^   **!?.  a««rtam  their  applieabil- 

the  mayor  or  clerk  t^y  be  changed  to  require  "-K  ^*}"  ^^"'''^"  "^t^  ,}^^T.  ?^ 

service  on  the  mayor,  without  Wpairinl  the  !,!?!*, V*-!^ '^SPT"''  ^  *'''^  OonsUtution 

obligation  of  a  contract                  '^       "  "'  "■*  ""'^  S'*^- 

Perkim  v.   WalerlOKn,  6  Biss.  : 

"^  ^°n  ^^'■^®^'      I               A-             •          ■  tract  U  made  enter  into  its  obUeation,  par- 

Modineations    of    proceedings,     imposing  ^.^  ^ave  no  restad  right  in  the  parUcIdar 

either   increased   burdens  or  increased  time,  remedies  or  modes  of  procedure  t*^ 

liave  been  reeognized  as  a  legitimate  cy-™— =  -          -      -                  .      t     .  . 


ment  of  rights  under  tbe  contract  according 
'o  the  usual  course  of  justice  as  established 
Vance,  lOB  U.  8.614,  27  L.  ed.  808,  2  Sup.  "''^  ^^  contract  was  made^  Neither 
a.  r4.  854 .  Clark  W  Martin,  49  Pa!  299.  '  [f^^.nb'e^Vjr '  ButT'lsX^? ^i 
[438]  -Mr.  JusUce  HuUa  delivered  the  opin-  1^*^  that  the  legislature  may  modify  w 
Ion  of  the  court-  fhange  existing  remedies,  or  prescribe  new 
This  ease  preUnts  a  queaUon  under  the  "??"."'  procedure,  without  impairing  the 
clause  of  the  Constitution  of  the  United  'hligation  of  contracts,  provided  a  aub- 
States  which  prohibits  a  state  from  pass-  'twitial  or  efficacious  remedy  remains  or  U 
ing  a  law  impairing  the  obligation  of  con-  P»™.  "T  means  of  which  a  party  can  en- 
tracts,  '("^c  ^^*  rights  under  the  contract.  Oreot 
The  question  arose  upon  demurrer  by  the  '■  Biddlc.  8  Wheat.  1,  85,  5  L.  ed.  647,  668; 
defendant,  the  city  of  Oshkoah,  to  the  oom-  Bronaoii  v.  Kimie,  1  How.  311,  317,  II  L. 
plaint  filed  against  it  on  tbe  16th  day  of  »1.  143.  146;  Plantert'  Bank  v.  Sharf,  t 
June,  1900,  by  tbe  Oshkosh  Waterworks  How.  301,  327,  12  L.  ed.  447,  45S;  WoOmt 
Company,  a  municipal  corporation  of  Wis-  k-.  Whitehead,  16  Walt.  314,  31T,  21  L.  ed. 
oonain.  Tbe  principal  ground  of  demurrer  167;  Jfurray  v.  CAorleifon,  96  U.  S.  43£, 
was  that  the  complaint  did  not  state  facts  138,  24  L.  ed.  760;  Siicards  v.  Ktansejf,  M 
■ufficient  to  conatitute  a  cause  of  action.  U.  S.  695,  601,  24  L.  ed.  793,  796i  Fofwe  t. 
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Vance,  108  U.  8.  514,  518,  27  L.  ed.  808,  810, 
2  Sup.  Ct.  Rep.  854;  McGahey  v.  Virginia, 
185  U.  8.  685,  693,  34  L.  ed.  312,  314,  10 
Sap.  CL  Rep.  072;  Barnitz  v.  Beverly,  163 
U.  6.  118,  41  L.  ed.  93,  16  Sup.  Ct.  Rep. 
1042;    MeVullough  v.   Virginia,   172  U.  S. 
102,  104,  43  L.  ed.  382,  383,  19  Sup.  Ct.  Rep. 
1S4.    The  decUions  of  the  supreme  court 
d  Wiaconsin  as  to  what  are  to  be  deemed 
440]law8  impairing  the  oj^ligations  *of  contracts 
tie  in  harmony  with  the  decisions  of  this 
coart.    Lightfoot  v.   Cole,   1   Wis.   26,   34; 
Yofi  Baumbaoh  y.  Bade,  9  Wis.  559,  76  Am. 
Dec   283;    Paine   v.    Woodtcorth,    15   Wis. 
298;  Northweatem  Mut.  L.  Ins.  Co.  v.  Nee- 
CM,  46   Wis.    147,   49   N.   W.   832;  Lee  v. 
Buekheit,  49  Wis.  54,  4  N.  W.  1077;  Roa- 
9hthal  V.  Wehe,  58  Wis.  621,  17  N.  W.  318. 
Having  these  principles  in  view,  we  pro- 
ceed to  inquire  wheUier  the  revised  charter 
of  Oshkosh   so   changed   exissting   remedies 
for    the    enforcement    of    contract    rights 
•gainst  municipal  corporations  as  to   im* 
pair  tbe  obligation  of  the  contract  made  in 
1883  between  the  waterworks  company  and 
the  city. 

By  the  act  of  the  Wisconsin  legislature 
rerising  and  amending  the  charter  of  the 
city  of  Oshkosh,  tliat  municipal  corporation 
was  made  capable  of  suing  and  being  sued 
in  all  courts  of  law  and  equity.  2  Wis. 
Laws  1883,  p.  687,  chap.  1,  §  1.  The  same 
act  provided  that  all  moneys,  credits,  and 
denianUs  of  the  city  should  be  under  the 
control  of  the  common  council,  and  '*be 
drawn  out  only  upon  the  order  of  the 
mayor  and  city  clerk,  duly  authorized  by 
the  vote  of  the  common  council."  2  Wis. 
Laws  1883,  p.  724,  chap.  7,  §  1.  It  was 
further  provided  that  "any  account  or  de- 
mand against  the  city,  before  acted  on  or 
Eaid,  the  council  may  require  the  same  to 
e  verified  by  affidavit,  except  salaries  and 
Amounts  previously  fixed  or  determined  by 
Itw,  and  any  person  who  shall  falsely  swear 
to  any  such  amount  or  demand  shall  be 
deemed  guilty  of  perjury,  and  shall  be  pun- 
iebcd  according  to  law."  2  Wis.  Laws  1883, 
^  726,  chap.  7,  §  10. 

The  supreme  court  of  Wisconsin,  in  its 
opinion,  states  that,  except  for  the  above 
leitrictions  upon  the  payment  of  money,  the 
city  of  Oshkoeh  was,  in  1883,  subject  to  be 
*ned  upon  contract  liability  like  any  pri- 
▼Ue  person  or  corporation. 

But  by  the  city's  amended  charter  of 
1891  certain  changes  were  made,  and  the 
vocation  is  whether  those  changes,  if  ap- 
plied to  the  contract  of  1883,  would  impair 
Its  obligation.  2  Wis.  Laws  1891,  p.  321, 
ehap.  59. 

The  revised  charter  retained  substantial- 
ly the  above  provisions  in  the  charter  of 
1883,  and  the  following,  among  other,  addi- 
tions,  were  made: 
Ml]  •*'Sec.  4.  No  action  shall  be  maintained  by 
tay  person  against  the  city,  upon  any  claim 
or  demand,  until  such  person  shall  first 
^e  presented  his  claim  or  demand  to  the 
MBDion  OQpncil  for  allowance,  and  the 
iune  shall  have  been  disallowed  in  whole 
or  in  part:     Provided,  That  the  failure  of 
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such  common  council  to  pass  upon  such 
claim  within  sixty  days  after  the  presenta- 
tion thereof  shall  be  deemed  a  disallowance 
thereof. 

*'Sec.  5.  The  determination  by  the  com- 
mon council,  disallowing  in  whole  or  in 
part  any  claim,  shall  be  final  and  conclu- 
sive, and  a  bar  to  any  action  in  any  court 
founded  on  such  claim,  unless  an  appeal 
shall  be  taken  from  the  decision  of  such 
common  council*  aa  in  this  act  provided. 

"Sec.  6.  Whenever  any  claim  against  the 
city  shall  be  disallowed  in  whole  or  in  part 
by  the  common  council,  such  person  may  ap- 
peal from  the  decision  of  such  common 
council,  disallowing  said  claim,  to  the  cir- 
cuit court  of  the  county  in  which  the  city 
is  situated,  by  causing  a  written  notice  of 
such  appeal  to  be  served  on  the  clerk  of  the 
city  within  twenty  days  after  making  the 
decision  disallowing  such  claim;  and  by  exe- 
cuting a  bond  to  the  city  in  the  sum  of 
$150,  with  two  sureties,  to  be  approved  hy 
tlie  city  attorney  and  comptroller,  oondi* 
tioned  for  the  faithful  prosecution  of  such 
appeal,  and  the  payment  of  ail  costs  that 
shall  be  adjudgea  against  the  appellant  in 
the  circuit  court.  The  clerk,  in  case  such 
appeal  is  taken,  shall  make  a  brief  state- 
ment of  the  proceedings  had  in  the  case  be- 
fore the  common  council,  with  its  decision 
thereon,  and  shall  transmit  the  same,  to- 
gether with  all  the  papers  in  the  case,  to 
the  clerk  of  the  circuit  [court]  of  the 
county.  Such  case  shall  be  entered,  tried, 
and  determined  in  the  same  manner  as 
cases  originally  commenced  in  such  court: 
Provided t  however,  That  whenever  an  ap- 
peal is  taken  from  the  allowance  made  by 
the  common  council  upon  any  claim,  and 
the  recovery  upon  such  appeal  shall  not  ex- 
ceed the  amount  allowed  by  the  common 
council,  exclusive  of  interest  upon  such  al- 
lowance, the  appellant  shall  pay  the  costs 
of  appeal,  whicn  shall  be  deducted  from  the 
amount  of  the  recovery;  and  when  the 
amount  of  costs  exceeds  the  amount  recov- 
ered, judgment  'shall  be  rendered  again8t[442] 
the  appellant  for  the  amount  of  such  ex- 
cess." 2  Wis.  Laws  1891,  p.  412,  chap.  21,  if  6. 

It  is  not  alleged  in  the  complaint  that 
the  waterworks  company,  before  commenc- 
ing this  action,  presented  its  claims  to  the 
common  council  for  allowance. 

The  company  contends  that,  if  the  above 
provisions  are  construed  to  mean  what  the 
supreme  court  of  Wisconsin  have  declared 
similar  provisions  in  other  municipal  char- 
ters to  mean,  then  such  burdens  and  re- 
strictions have  been  imposed  upon  the  en- 
forcement of  its  contract  with  the  city  of 
Oshkosh  as  to  impair  its  obligation.  Tliis 
suggestion  renders  it  necessary  to  ascertain 
the  import  of  those  decisions. 

In  Drinkwine  v.  Eau  Claire,  83  Wis.  428, 
430,  53  N.  W.  673,  it  appeared  that  Drink- 
wine  preferred  a  claim  against  the  city  of 
Eau  Claire,  which  was  disallowed  by  the 
common  council.  He  appealed  from  that 
action  of  the  council,  and  executed  a  bond 
which  recited  that  he  had  appealed  to  the 
circuit   court   of  Eau  OUUre    county,  and 
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conditioned  for  the  payment  of  all  costs 
that  should  be  adjudged  against  him  by  the 
court  aforesaid,  and  not  generally  by  the 
court,  as  prescribed  by  the  statute.  It  was 
contended  that  the  bond  was  insufficient, 
since,  in  the  event  of  a  change  of  venue  in 
the  case,  the  surety  would  not  be  bound  by 
a  judgment  for  costs  in  the  court  that  ac- 
tually tried  the  case.  After  referring  to 
prior  cases  in  that  and  In  other  courts,  par- 
ticularly to  Sharp  v.  Bedell,  10  111.  88,  in 
which  it  had  been  held  that  if  an  appellant 
failed  to  comply  substantially  with  the  re- 
quirements of  the  statute  in  relation  to 
tne  perfecting  of  appeals,  the  circuit  court 
did  not  acquire  jurisdiction  of  the  person 
of  the  opposite  party  or  of  the  subject-mat- 
ter, and  should  dismiss  the  appeal,  the  su- 


Ereme    court    of    Wisconsin    said:     ''The^Vithotlt  being  unreasonably  delayed,  to  in- 
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uability  of  a  surety  is  atrictieaimi  juris, 
and  cannot  be  extended  by  implication.  He 
has  a  right  to  stand  on  the  exact  words  of 
his  contract.  .  .  .  The  deviation  from 
the  statutory  requirement  is  one  of  sub- 
stance. The  surety  may  have  been  quite 
willing  to  enter  into  the  engagement  to  pay 
tJie  costs,  if  the  appellant  should  be  defeated 
on  a  trial  in  Eau  Claire  county,  in  the  city 
where  tlio  alleged  cause  of  action  arose, 
and  quite  unwilling  to  undertake  for  the 
[443]  payment  *of  the  costs,  in  like  event,  of  a 
trial  in  a  distant  county,  greatly  increased 
by  the  travel  of  witnesses  and  the  costs  of 
subpoenaing  them.  A  similar  ruling  in 
Myree  v.  Parker,  6  Ohio  St.  602-504,  sus- 
tains the  conclusion  at  which  we  have  ar- 
rived, tliat  the  bond  under  consideration 
is  not  a  substantial  compliance  with  the 
statute."  The  ruling  in  the  Drinkwine 
Case  was  reaffirmed  in  Oahkoah  Waterworks 
Co,  V.  Oahkoah,  106  Wis.  85,  81  N.  W.  1040, 
and  in  other  cases. 

In  Maaon  v.  Aahland,  98  Wis.  540-547,  74 
N.  W.  357,  359,  it  was  held  that,  under  the 
charter  of  the  city  of  Ashland,  the  ri^ht  of 
appeal  from  the  disallowance  of  a  claim  by 
the  common  council  was  perfect  at  the  ex- 
piration of  sixty  days  from  the  filing  of  the 
claim  with  its  clerk,  and  that  the  claimant 
"was  obliged  to  exercise  it  within  the  twen- 
ty days  allowed  by  statute,  or  be  forever 
rarred  from  thereafter  prosecutinj^  his 
claim  in  any  court,"— citing  Fleming  v. 
Appl^on,  55  Wis.  90,  12  N.  W.  462,  and 
Koch  v.  Aahland,  83  Wis.  361,  53  N.  W.  674. 

In  Telford  v.  Aahland,  100  Wis.  238,  76 
N.  W.  1006.  it  was  adjudged  that,  as  the  ob- 
jection that  the  appeal  was  not  taken  with- 
in twenty  days  after  the  adverse  action  of 
the  council  goes  to  the  jurisdiction  of  the 
subject-matter,  it  may  be  raised  for  the  first 
time  in  the  appellate  court. 

In  SeegarY,  Aahland,  101  Wis.  515,  77  N. 
W.  880,  it  waB  held  that  under  a  provision 
in  a  city  charter  to  the  effect  that  in  case 
any  person  presented  his  claim  or  demand 
against  the  city,  which  the  common  council 
disallowed  in  whole  or  in  part,  the  council 
"shall  not  again  consider  or  allow  such 
claim,"  its  failure  to  act  upon  a  claim  with- 
in sixty  days  after  being    presented    wa^^ 


appeal  therefrom  expiring  in  twenty  days 
after  such  disallowance. 

Accepting  these  decisions  as  our  guide  In 
determining  the  meaning  and  ^ect  of  the 
provisions  in  the  revised  charter  of  Osli- 
kosh,  we  perceive  no  reason  for  holding  that 
the  chan^  in  remedies  made  by  that  char* 
ter  impair,  in  the  constitutional  sense,  the 
obligation  of  the  contract  of  1883  be^ireeB 
the  waterworks  company  and  the  city. 

The  requirement  that  a  claim  or  demand 
against  the  cit^  should  be  presented  to  the 
common  council  and  be  disallowed,  *in  whole[44 
or  in  part,  before  the  city  can  be  subjected 
to  suit  upon  it,  is  a  reasonable  regulation  for 
the  protection  of  the  city  against  the  cost 
of  unnecessary  litigation.  n»  does  not  af- 
fect the  substance  of  the  cieditor's   righ^ 


stitute  an  action  against  the  city.  It  only 
stays  his  hand  until  the  city  has  full  op- 
portunity to  look  into  his  claim  before  pay- 
ing or  refusing  to  pay  it.  Nor  does  tibe 
above  r^ulation  unduly  obstruct  the  cred- 
itor; for  by  it  the  city  is,  in  effect,  allofwed 
only  sixty  days  for  such  examination,  and 
the  creditor  is  protected  against  a  vexatioua 
or  indefinite  delay  by  the  provision  that  the 
failure  of  the  council,  for  sixty  days,  to 
pass  upon  the  claim  shall  be  deemed  a  dis- 
allowance thereof,  and  the  creditor  may  at 
once  appeal  to  the  circuit  court  of  the  coon- 
ty.  In  that  court  the  necessary  issues  can 
be  framed,  under  the  direction  of  the  court, 
and  according  to  the  usual  modes  of  plead- 
ing, and  the  riehts  of  the  parties  judicially 
ascertained  and  enforced. 

Equally  without  merit  is  the  objection  to 
that  clause  of  the  revised  charter  making 
the  disallowance  of  a  claim,  in  whole  or  io 
part,  by  the  council,  final  and  conclusive 
unless  an  appeal  be  taken  to  the  drcait 
court  of  the  county  within  a  prescribed 
time.  We  take  it  that  the  purpose  of  that 
provision  was  to  protect  the  public  afaimfc 
the  dangers  attending  persistent  and  fre- 
quent applications  to  the  common  cooncQ 
after  it  had  once  acted,  and  to  compel 
claimants  to  proceed  with  promptness  wmle 
all  the  facts  connected  with  their  demands 
were  fresh  in  the  minds  of  the  members  of 
the  council,  lliis  is  a  wholesome  regula- 
tion, of  which  no  creditor  can  justly  eoni- 
plain,  since  the  charter  enables  him,  with- 
out serious  delay,  after  the  disallowance  of 
his  claim,  to  invoke  the  jurisdiction  of  a 
court  of  general  jurisdiction  for  the  en- 
forcement of  such  claim. 

But  it  is  earnestly  insisted  by  the  wa- 
terworks company  tiiat  the  provision  re- 
quiring an  appeal  from  the  disallowance  of 
a  claim  to  be  perfected  within  twenty  days 
thereafter  is  so  unreasonable,  in  the  matter 
of  time,  as,  by  its  necessary  operation,  to 
impair  the  obligation  of  its  contracts  wiUi 
the  city.  We  cannot  assent  to  this  view. 
The  time  within  which  the  creditor  mmt 
perfect  his  appeal  is  undoubtedly  short. 
But  it  is  ^sufficient  for  the  purpose  of  CBa-[^ 
bling  him  to  get  his  case,  with  •reasonable 
despatch,  into  the  circuit  court  and  have  its 


egithraJent  to  a  diudlowance, — ^the  right  to  judgment  as  to  his  claim  against  the  d^, 
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with  the  same  right  that  other  litigant* 
kaye  to  take  the  case  to  the  highest  court 
of  the  state.  Here  again  is  disclosed  the 
purpose  of  the  legislature  to  bring  to  a 
ipeedy  conclusion  all  disputes  as  to  claims 
against  the  city.  It  surely  was  competent 
m  the  Iq^lature  to  effect  such  an  object, 
and  it  caimot  be  said,  as  matter  of  law,  that 
a  provision  requiring  the  creditor,  within 
twenty  days  after  the  disallowanee  of  his 
daim,  to  senre  notice  of  appeal  on  the  city 
dark,  mateiiallT  affects  or  obstructs  the 
presentation  ol  his  claim  to  the  proper  dr- 
enit  court. 

Objection  is  also  made  to  the  requirement 
in  the  new  charter  that  the  appeal  bond 
diall  be  approved  b^  both  the  dtv  attorney 
and  comptroller,  in  support  of  that  oh- 
Mion  it  is  said  that  one  or  the. other. or 
both  of  those  officers  miaht  be  absent  from 
the  dty  at  the  time  the  bond  is  tendered  by 
the  creditor;  also,  that  one  or  both  of  them 
wUghi  object  to  the  bond  when  he  ou^ht  to 
tee^t  it  as  sufiScient.  But  these  contingen- 
cies may  never  arise.  Thev  certainly  have 
not  arisen  in  respect  of  the  claim  of  the 
waterworks  company,  for  it  is  not  alleged 
that  the*  company  ever  presented  its  claim 
to  the  common  coundl  for  allowance,  and 
consequently  had  no  occasion  to  tender  the 
dty  attorney  and  comptroller  an  appeal 
bond.  Besides,  it  is  not  at  all  clear  that 
the  revised  charter  requires,  as  a  condition 
of  the  right  to  appeal,  that  a  bond  be  exe- 
ented  by  the  creditor  within  twenty  days 
after  the  disallowance  of  his  claim  by  the 
ecnnmun  coundl.  It  does  expressly  require 
that  the  notice  of  appeal  shall  be  served 
within  that  time  on  the  cleik  of  the  city, 
bat  no  such  absolute  requirement  is  made 
u  to  the  time  within  which  the  appeal  bond 
most  be  executed.  It  may  be  that  a  con- 
ttruction  that  would  defeat  the  creditor's 
appeal,  because  of  the  absence  of  the  city 
attorney  and  comptroller,  or  either  of  them, 
it  the  time  a  bond  is  tendered  for  their 
tpproval,  or  a  refusal  to  approve  a  bond 
that  was  suffident,  would  make  the  revised 
charter,  in  its  application  to  such  a  case, 
repugnant  to  the  contract  clause  of  the 
Constitution.  But  no  such  case  is  now  pre- 
[440]Mnted,  and  no  such  question  *as  that  sug- 
nsted  need  be  now  deciued.  It  should  not 
n  assumed  that  the  right  of  appeal  will  be 
lost  where  the  creditor  has  done  all  that 
WIS  required  in  order  to  perfect  his  appeal. 
As  the  waterworks  company  does  not  allege 
ttiat  it  presented  its  cbdm  to  the  common 
coundl  for  allowance,  it  is  not  in  a  posi- 
tion to  ask  a  judicial  determination  of  a 
question  that  cannot  arise  in  this  case. 

Another  objection  remains  to  be  noticed. 
It  is  founded  on  the  decision  in  Drinkwine 
f,  Eau  Claire,  83  Wis.  428,  430,  53  N.  W. 
673,  in  which  it  was  hdd  that  the  appeal 
bond  provided  in  the  chailer  of  Eau  Claire 
must  relate  to  costs  as  adjudged  by  the  cir- 
cuit court,  and  not  by  the  circuit  court  of 
any  named  county.  We  have  seen  what 
were  the  reasons  that  governed  the  supreme 
ooort  of  Wisconsin  in  so  interpreting  a  pro- 
fidon  nmilar  to  the  one  here  in  question  in 
187  V.  M. 


the  revised  charter  of  the  dty  of  Oshkosh. 
If  that  interpretation  was,  as  suggested, 
too  technical,  it  would  not  follow  that  the 
charter  thus  construed  would  impair  the 
obligation  of  contracts.  It  would  be  ex- 
traordinarv  if  this  court  should  hold  the 
new  remeaies  and  modes  of  procedure  pro- 
vided by  the  revised  charter  to  be  illegal  be- 
cause of  the  possibility  that  a  creditor 
might,  by  mistake  or  carelessness,  execute 
a  bond  not  conditioned,  as  required  by  that 
charter,  for  the  payment  of  the  costs  ad- 
iudged  by  the  circuit  court,  generally,  but 
by  a  named  circuit  court. 

As  to  the  contention  that  the  obligation 
of  the  contract  of  Au^st  3l8t,  1891,  was 
impaired  by  the  revised  charter,  it  is  suffi- 
cient to  say  that  that  charter  went  into  op- 
eration March  23d,  1891.  The  contract  of 
1891  was  a  new  contract,  independent  of 
that  of  1883,  and  the  waterworks  company 
could  not,  therefore,  say  that  its  obligation 
was  impaired  by  a  statute  in  force  at  the 
time  the  contract  was  made.  The  contract 
clause  of  the  Constitution  of  the  United 
States  has  reference  only  to  a  statute  of  a 
state  enacted  after  the  making  of  the  con- 
tract whose  obligation  is  alleged  to  have 
been  impaired.  Lchiffh  Water  Co.  v.  Eaa- 
ton,  121  U.  S.  388,  391,  30  L.  ed.  1059,  1060, 
7  Sup.  Ct.  Rep.  916;  Pinney  v.  Nelson,  183 
U.  S.  144,  147,  46  L.  ed.  125,  127,  22  Sup. 
Ct.  Rep.  52;  New  Orleans  Waterworks  Co. 
V.  Louisiana,  185  U.  S.  336,  351,  46  L.  ed. 
936,  943.  22  Sup.  Ct  Rep.  691.  If,  how- 
ever, the  agreement  of  1891  had  such  con- 
nection with  that  of  1883  that  they  may  be 
regarded  as  one  agreement,  *then  what  has  [447 1 
been  said  as  to  Uie  application  of  the  re- 
vised charter  to  the  contract  of  1883  ap- 
plies, in  all  respects,  to  that  of  1891.  The 
obligation  of  neither  contract  was  impaired 
by  the  charter  of  1891. 
'  We  have  noticed  all  the  points  that  re- 
quire consideration,  and  adjudge,  therefore, 
that  the  chances  made  by  the  revised  char- 
ter of  Oshkosh,  in  respect  of  remedies  for 
the  enforcement  of  claims  against  that  dty, 
provided  for  its  creditors  a  substantial  and 
adequate  remedy,  and  therefore  did  not  im- 
pair the  obligation  of  contracts  with  that 
municipal  corporation. 

The  judgment  of  the  Supreme  Court  of 
Wisconsin  must  be  affirmed. 

It  is  so  ordered. 


PACIFIC  STEAM  WHALING  COMPANY, 

Appt., 

V. 

UNITED  STATES. 

(See  S.  C.  Reporter's  ed.  447-454.) 

Appeal — from  order  granting  license. 

A  proceedlncc  to  obtain  from  the  district  court 
of  the  United  States  for  the  district  of  Alas- 
ka the  license  for  ocean  and  coastwise  ves- 
sels plying  In  Alaskan  waters  prescribed  by 
the  act  of  Congress  of  March  3,  1899,  |  460 
(80  Stat  at  L.  1258,  1886,  chap.  429),  Is  not 
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an  action  or  suit  In  which  a  final  Judgment 
can  be  rendered  from  which  petitioners  can 
appeal  to  the  Supreme  Court  of  the  United 
States,  although  their  petition  Is  coupled 
with  a  protest  against  being  compelled  to 
take  out  such  a  license. 

[No.  20.] 

Argued  December  8,   1902.    Decided  Janth 

ary  5,  1903. 

APPEAL  from  the  District  Court  of  the 
United  Stales  for  the  District  of  Alas- 
ka to  review  an  order  entered  in  a  proceed- 
ing to  obtain  a  license  for  ocean  and  coast- 
wise vessels  plying  in  Alaskan  waters.  A/- 
firmed. 

See  same  case  below,  90  Fed.  334. 


Statement  by  Mr.  Justice  Brewers 

Section  460  of  the  act  of  March  3,  1890 
(30  Stat,  at  L.  1253,  1336,  chap.  420),  enti- 
tled ''An  Act  to  Define  and  Punisli  Crimes 
in  the  District  of  Alaska,  and  to  Provide  a 
Code  of  Criminal  Procedure  for  Said  Dis- 
trict," reads: 
[448]  *"That  any  person  or  persons,  corpora- 
tion or  company,  prosecuting,  or  attempting 
to  prosecute,  any  of  the  following  lines  of 
business  within  the  district  of  Alaska  shall 
first  apply  for  and  obtain  license  so  to  do 
from  a  district  court,  or  a  subdivinion  thereof 
in  said  district,  and  pay  for  said  license  for 
^e  respective  lines  of  business  and  trade  as 
follows,  to  wit:" 

Then  follows  a  list  of  forty-two  callings 
and  occupations,  among  wliich,  applicable  to 
the  present  case,  are  the  following: 

''Fisheries:  Salmon  canneries,  four  cents 
per  case;  salmon  salteries,  ten  cents  per  bar- 
rel ;  fish-oil  works,  ten  cents  per  barrel ;  fer- 
tilizer works,  twenty  cents  per  ton. 


(« 


Ships  and  shipping:  Ocean  and  coast- 
wise vessels  doing  local  business  for  hire 
plying  in  Alaskan  waters,  one  dollar  per  ton 
per  annum  on  net  tonnage,  custom-house 
measurement  of  each  vessel.** 

Section  461  makes  it  a  misdemeanor  to 
engage  in  any  of  the  occupations  referred  to 
without  first  obtaining  a  license.  Section 
4C3  reads: 

"That  the  licenses  provided  for  in  this 
act  shall  be  issued  by  the  clerk  of  the  dis- 
trict court  or  any  subdivision  thereof,  in 
compliance  with  the  order  of  the  court  or 
judge  thereof  duly  made  and  entered;  and 
the  clerk  of  the  court  shall  keep  a  full  rec- 
ord of  all  applications  for  license,  and  of 
all  recommendations  for  and  remonstrance*) 
against  Uie  granting  of  licenses  and  of  the 
action  of  the  court  thereon.  The  clerk  of 
the  court  shall  be  entitled  to  receive  from 
each  applicant  for  a  license  a  fee  of  five  dol- 
lars, and  no  other  or  additional  compensa- 
tion shall  be  paid  such  clerk  for  his  services 
in  conntHition  with  such  license  or  the  issue 
thereof:  And  provided.  That  the  clerk  of 
said  court  and  each  division  thereof  shall 
cive  bond  or  bonds  in  such  amount  as  the 
Svcrt'tirv  of  the  Treasury  may  require,  and 
fn  ftuch  form  as  the  Attorney  General  may 


approve,  and  all  moneys  received  for  lioeni 
by  him  or  them  under  this  act  shall  be  cofT- 
ered  into  the  Treasury  of  the  United  6tat«i, 
under  such  rules  and  regulations  as  the  See- 
retary  of  the  Treasury  may  prescribe.*' 

On  July  6,  1890,  the  Pacific  Steam  Whal- 
ing Company  filed  in  *the  district  court  of  [4M 
the  United  States  for  the  district  of  AUska. 
a  petition  entitled: 

"In  the  Matter  of  the  Application  of  the 
Pacific  Steam  Whaling  Company  for  a  li- 
cense for  the  steamship  Wolcott,  the  steam- 
ship Excelsior,  the  st^mshin  Newport,  and 
the  steamer  Qolden  Gate,  and  canneries,  and 
protest  thereon." 

It  alleged  that  the  petitioner  was  the  own- 
er of  tne  steamships  Wolcott,  Exoclsior» 
>»js}vpart,  and  Golden  Gate,  engaged  in  doing 
a  local  business  for  hire  in  Alaskan  waters, 
and  was  also  engaged  in  the  business  of 
carrying  on  salmon  canneries  at  certahi 
named  points  in  the  district.  It  denied  that 
it  was  subject  to  any  license  for  the  prosecu- 
tion of  either  business,  notwithstanaing  the 
provisions  of  the  statute  referred  to;  that, 
in  view  of  the  stringent  penalties  provided 
in  that  statute  for  carrying  on  Dusinees 
without  the  required  license,  it  made  the 
following  protest:  That  the  steamships 
were  taxed  as  its  property  in  the  port  of 
San  Francisco,  California,  of  which  state 
the  petitioner  was  a  corporation,  and  wms 
therefore  not  subject  to  a  license  tax  in  the 
district  of  Alaska;  that  a  license  fee  at  the 
rate  of  $1  per  ton,  together  with  the  tax 
charged  in  California  against  the  petitioner, 
made  a  double  tax,  and  was  unreasonable^ 
exorbitant,  oppressive,  and  amounted  to  the 
taking  of  petitioner's  property  without  due 
process  of  law ;  that  the  title  of  the  act  un- 
del'  which  this  license  section  was  found  had 
no  reference  to  the  granting  of  a  license  for 
the  prosecution  of  a  lawful  business,  and  the 
provisions  of  the  act,  so  far  as  they  purport 
to  require  the  payment  of  license  fees,  are 
vague,  unintelligible,  and  doubtful,  so  that  it 
cannot  be  reasonably  inferred  that  Congress 
intended  to  require  their  payment,  and  that 
§§  460  and  4G1  of  the  act  were  contrary  to 
the  provisions  of  §§  8  and  0  of  article  1  of 
the  Constitution  of  the  United  States,  and 
therefore  null  and  void.  The  prayer  of  the 
petitioner  was  as  follows: 

"1.  That  the  said  court  first  try  and  de- 
termine the  matter  as  to  whether  or  not  it 
is  necessary  for  the  said  petitioner  to  pay 
into  court  any  license  or  sum  of  money  what- 
soever as  provided  under  said  act. 

"2.  That  if  said  court  shall  determine 
that  your  petitioner  *with  respect  to  said[4l 
steamships  Wolcott,  Excelsior,  Newport,  and 
Golden  Gate  should  first  pay  the  said  license 
fee  required  imder  said  act  in  your  court, 
before  the  trial  and  determination  of  said 
cause  and  matters  herein  set  out,  that  the 
same  be  held  by  the  clerk  until  the  trial  and 
determination  of  the  matters  and  facts  set 
forth  herein. 

"3.  That  if  the  court  determines  that  a 
license  in  the  meantime  should  be  granted  to 
the  said  steamships,  or  either  of  them,  as 
ocean  and  coastwise  vessels,  and  doing  loeal 
business  for  hire,  plying  in  Alaskan  waters, 
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that  Biich  license  be  so  granted  and  said 
money  so  held  by  the  clerk  of  the  court  un- 
der protest  as  aforesaid*  subject  to  the  fur- 
ther action  of  this  honorable  court." 

This  petition  was  verified  by  the  oath  of 
the  attorney  of  the  petitioner.    A  copy  of 
the  petition   was  served  upon  the  United 
States  district  attorney  for  the  district  of 
Alaska,  the  amount  of  the  license  fees  was 
deposited  with  the  clerk  of  the  court,  and  a 
mal    order   entered    on   January   2,    1000, 
which  directed  the  clerk  to  issue  the  license 
and   turn   the    money    deposited    into    the 
Treasuiy  of  the  United  States,  adding:     "So 
far  as  said  protestants  seek  relief  against 
the  payment  of  a  license  on  the  several  busi- 
nesbes  therein  described,  the  same  is  over- 
ruled, denied,  and  ifipaored  in  each  case  of 
protest."    An   appeal   was  allowed  by  the 
oistrict  judge,  ana  a  transcript  of  the  record 
filed  in  this  court  on  August  15,  1900. 

Jfr.  8.  M.  Stockslaser  argued  the  cause, 
and,  with  Messrs,  Oeorge  C.  Heard,  John  R. 
^\nn,  and  John  0.  Ileid,  filed  a  brief  for 
appellant. 

Holicitor  General  Ricliards  argued  the 
eause  and  filed  a  brief  for  appellee.  Assist- 
wt  Attorney  General  Deck  also  filed  a  brief 
for  appellee. 

Mr.  Justice  Brewer  delivered  the  opin- 
ion of  the  court : 

The  proceeding  in  this  case  is  a  novel  one, 
ISlJand  the  first  question  *is  whether  there  was 
any  action  or  suit — any  case  within  the  con- 
ititi*.tional  provision,  art.  3,  §  2,  extending 
the  judicial  power  of  the  United  States  "to 
all  cases,  in  law  and  equity,  arising  under 
this  Constitution" — in  which  was  entered  a 
final  judgmoit  or  decree  such  as  entitled  the 
petitioner  to  an  appeal.  "A  case  is  a  suit 
m  law  or  equity,  instituted  according  to  the 
r^lar  course  of  judicial  proceedings;  and 
vrheu  it  involves  any  question  arising  under 
the  Constitution,  laws,  or  treaties  of  the 
United  States,  it  is  within  the  judicial  pow- 
er eonfided  to  the  Union."  2  Story,  Const. 
I  1646;  Oahom  v.  Bank  of  United  States, 
9  Wheat.  738,  819,  6  L.  ed.  204,  223.  Here 
ft  petition  was  filed,  which  was  in  form  an 
Application  for  a  license,  with  a  protest  tJiat 
tne  petitioner  ought  not  to  be  compelled  to 
tftke  one  out.  The  application  was  granted. 
And  the  petitioner  could  certainly  not  appeal 
from  an  order  granting  that  which  he  asked 
'or.  The  application,  it  is  true,  was  coup- 
lei  wii  h  a  protest,  but  who  ever  heard  of  an 
j|ppeal  being  sustained  from  a  protest? 
Tnere  was  no  suit  against  the  clerk  to  re- 
>'tmin  him  from  receiving  the  license  money. 
He  was  not  made  a  party,  entered  no  appear- 
ance and  no  decree  was  rendered  for  or 
*i;ainst  him. 

The  power  to  grant  licenses  was  by  the 
statute  vested  in  the  district  court,  or  a 
jn<ige  thereof.  Giving  an  interpretation  to 
tjie  petition  the  most  favorable  to  the  peti- 
tioner, it  was  an  application  to  a  tribunal 
luiving  judicial  functions  to  restrain  itself 
from  the  dischar;;^e  of  administrative  duties, 
ft  is  contended  that  the  nnture  of  the  pro- 
ttedii^  is  not  changed  by  uniting  judicial 
187  U.  8. 


functions  and  administrative  duties  in  the 
same  tribunal ;  that  it  is  the  same  as  thouffh 
such  functions  and  duties  were  exercised  by 
dilTerent  bodies  or  officers,  and  that  it  it  to 
be  treated  as  though  it  was  an  application 
to  a  judicial  tribunal  to  restrain  a  diflferent 
and  administrative  officer  from  the  dischar^ 
of  administrative  duties.  Congress,  it  it 
said,  cannot,  by  imposing  both  s^  of  duties 
upon  the  same  tribunal,  deprive  a  party  of 
a  right  which  he  would  have  if  those  duties 
were  intrusted  to  different  officials.  If  we 
are  justified  in  giving  this  interpretation  to 
the  proceeding  we  meet  the  familiar  doc- 
trine that  an  injunction  will  not  lie  to  *re-[452] 
strain  the  collection  of  a  tax  on  the  mere 
ground  of  its  illegality.  Daws  v.  Chicago, 
11  Wall.  108,  20  L.  ed.  65;  Hannewinkle  v. 
Georgetown,  16  Wall.  647,  21  L.  ed.  231; 
Hiate  Railroad  Tarn  Cases,  02  U.  S.  676,  auh 
notn.  Taylor  v.  Stcor,  23  L.  ed.  663 ;  Milwaii- 
kee  V.  Koeffler,  116  U.  S.  219,  29  L.  ed.  612, 
6  Sup.  Ct.  Rep.  372.  And  this  is  true 
whether  these  taxes  are  local  or  general,  or, 
if  general,  whether  internal  revenue  or  di- 
rect taxes.  Indeed,  in  respect  to  internal 
revenue  taxes  §  3224,  Revised  Statutes  [U. 
S.  Comp.  SUt.  1901,  p.  2088],  specifically 
provides:  "No  suit  for  the  purpose  of  re- 
straining the  assessment  or  collection  of  any 
tax  shall  be  maintained  in  any  court.'' 
Something  more  than  mere  illegality  is  nec- 
essary to  justify  the  interference  of  a  court 
of  ecjuity.  But  it  does  not  appear  that  the 
tax  if  unpaid  would  cast  a  cloud  upon  the 
title  to  any  real  estate,  or  work  irreparable 
injury.  While  it  may  be  that  the  failure  to 
pay  the  tax  would  expose  the  petitioner  to 
a  multiplicity  of  prosecutions  for  misde- 
meanor, yet  neither  the  district  court,  nor 
the  judge,  nor  the  clerk,  initiates  criminal 
proceedings,  and  the  district  attorney — ^the 
prosecuting  officer — was  not  made  a  party 
to  the  suit.  True,  an  order  was  entered  that 
he  be  notified  of  the  pendency  of  the  appli- 
cation, and  he  appeared  as  amicus  curia. 
Even  had  he  been  made  a  party,  would 
equity  entertain  a  bill  to  restrain  criminal 
prosecutions?  Re  Sawyer,  124  U.  S.  200, 
31  L.  ed.  417,  8  Sup.  Ct.  Rep.  482;  Hark- 
rader  v.  Wadley,  172  U.  S.  148,  43  L.  ed. 
399,  19  Sup.  Ct.  Rep.  119;  Fitts  v.  MoQhee, 
172  U.  S.  616,  43  L.  ed.  636,  19  Sup.  Ct.  Rep. 
269. 

It  is  said  that  unless  this  application  can 
be  sustained  the  petitioner  is  without  reme- 
dy, and  that  there  is  no  wrong  without  a 
remedy.  While,  as  a  general  statement, 
this  may  be  true,  it  does  not  follow  that  it 
is  without  exceptions,  and  especially  does  it 
not  follow  that  such  remedy  must  always  be 
obtainable  in  the  courts.  Indeed,  as  the 
government  cannot  be  sued  without  its  con- 
:ient,  it  may  happen  that  the  only  remedy  a 
party  has  for  a  wrong  done  by  one  of  its  of- 
ficers is  an  application  to  the  sense  of  jus- 
tice of  the  legislative  department.  Still, 
we  must  not  be  understood  as  deciding  that 
the  only  remedy  in  this  case  was  an  appeal 
to  Congress.  It  was  held  in  Elliott  v. 
Swartwout,  10  Pet.  137,  167,  9  L.  ed.  373, 
381,  that,  under  the  law  as  it  stood  at  that 
time,  Congress  having  made  no  ai^Ya.V  w^ 
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Tision,  when  a  collector  had  charged  e 

■ivB  duties,  ar""  """   — """ "  "   """ 

order  to  g^  p 
I*S3]pam«d  tlu  'pajmait  tr, 

collector  that  he  intended  to  Bue  him  to  re- 
cover back  the  amount  eironeoualf  paid  and  | 
by  a  notice  not  to  pay  it  over  to  the  Treas- 
ury, an  action  could  be  maintained  against 
the  collector  for  the  eseeuire  charge.  The 
court  uid  that  the  quMtitai  as  to  ue  ri^t 
to  racoTer  muat  be  answered  in  the  afflrma-  . 
tive,  "unless  the  broad  proposition  can  be 
maintained  that  no  action  will  lie  against 
a  collector  to  recover  back  an  excess  of  du- 
ties paid  him;  but  that  recourse  must  be 
hud  to  the  government  for  redress.  Such  « 
principle  would  be  carrying  an  exemption 
to  a  public  ofncer  beyond  any  protection 
sanctioned  by  any  principles  of  law  or  sound 

fiuhlic  policy,"  See  also  Vary  v.  Curtit,  3 
low.  236,  11  L.  ed.  676;  Curtia  v.  FiedUr, 
a  Black,  461,  17  L.  ed.  273,  In  ErsHne  v. 
Vau  Aridale,  IB  Wall.  76,  SI  L.  ed.  63,  a 
case  of  internal  revenue  taxes,  it  was  said 
by  Chief  JueUce  Chase  (p.  77,  L.  ed.  p.  64) : 
"Taxes  illegally  assessed  and  paid  may  al 
ways  be  recovered  back,  if  the  collector  un- 
deratands  from  the  payer  tbat  Qie  taxes  are 
regarded  as  illegal,  and  that  suit  will  be  in- 
stituted to  compel  the  refunding  of  them." 
And  in  Slate  Railroad  Tax  Cases,  S2  U.  8. 
813,  «ii6  turn.  Taylor  v,  Becor.  23  L.  ed.  673, 
Mr.  Justice  Miller  observed:  "The  govern- 
ment of  the  United  States  has  provid^,  both 
in  the  customs  and  in  the  internal  revenue, 
a  complete  system  of  corrective  justice  in 
refrard  to  all  taxes  imposed  by  the  general 
government,  which  in  both  branches  is 
founded  upon  the  idea  of  appeals  within  the 
exBCutive  departments.  If  the  party  ag- 
grieved does  not  obtain  satisfaction  in  this 
mode,  there  are  provisions  for  recovering  the 
tax  aftRT  it  has  been  paid,  by  suit  against 
the  collecting  officer.  But  there  is  no  place 
in  this  system  for  an  application  to  a  court 
of  justice  until  after  the  money  ia  paid." 
Palton  v.  Brady,  1S4  U.  S.  614,  46  L.  ed. 
717,  S3  Sup.  Ct.  Rep.  493.  By  the  statute 
the  clerk  is  made  the  collector  of  the  license 
taxes,  and  if  this  tax  was  illegal  and  pejd 
under  proteat,  and  nothing  in  this  or  other 
legislation  of  Ctnigress  restricts  auch  an  ac- 
tion, veiy  likely  under  these  authorities  an 
action  would  lie  aeainst  him  far  the  money 
thus  wrongfully  tdcen  from  the  petitioner. 

It  may  oe,  also,  tiiat  an  action  could  be 
maintained  in  the  court  of  claims,  or  in  one 
of  the  circuit  or  district  courts  of  the  United 
States,  under  the  Tucker  act,  to  recover  di' 
S4]rectlv  'from  the  United  States.  Dooley  v. 
Vuiled  Btateg,  IBS  U.  S-  222,  46  L.  ed.  1074, 
21  Sup.  Ct.  Rep.  762.  But  we  are  not  called 
uj)ou  to  decide  what  remedy  by  suit  or  ac- 
tion, if  any,  the  petition^'  may  have.  It  is 
enough  now  to  bold,  as  we  do,  that  this 
novel  proceeding  was  not  a  suit  or  action  In 
which  a  final  decree  or  judgment  was  ren- 
dered from  which  the  petjtioner  could  take 
an  appeal  to  this  court. 
The  order  of  the  Ditlrxet  Court  it  afltrmed. 

Tlie  Chtet  Jcsncc  took  no  pait  in  ths 
daeirnkm  a/  tUa  t»ma. 

Mae 
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APPEALS  from  the  District  Court  ol 
United  States  for  the  District  of  Al 
to  review  orders  entered  in  proceeding 
obtain  licenses  for  ocean  and  coastwiM 
sela  plying  in  Alaskan  waters.     Afflrwt* 

See  same  case  below,  BQ  Fed.  331. 

Mr.  S.  U.  StookslaEor  argued  tho  O 
and,  with  Meiart.  George  C.  Heard,  jt^ 
Winn,  and  Jokn  G.  Held,  filed  a  bri«f  fa 
pell  ant. 

Solicifor  Oenerat  mobarda  argnad 
ctiuse  and  filed  a  brief  for  appellee.  Ai 
ant  Attorney  General  Beck  also  fllad  a 
for  appellee. 

Mr.  Justice  Brewer  delivered  ths  < 
ion  of  the  court: 

lliebe  three  esses  are  substantially  sii 
to  the  one  just  decided,  and  for  the  m 
stated  iu  the  opinion  therein  the  ordm 
the  Diitrict  Court  in  each  are  affirmit. 


•A.  W.  COBBUS.  Appt., 


(See  S.  C.  BciKH-ter's  ed.  455-465.) 

Hifuity—auit  by  stockholder  a^atnat  m 
ration — collusion  —  irreparahU  infm 
detnnnd  on  directors. 

A   lult  in  rquLtj   bj  a  stockbolder  acalnit 

orporatlon    to    reatrnln    It    from    pajlni 

I  waa  properly  dtnnt 


Alaskno  license  t 


NOTR. — Al  to  the  right  of  itaclc\oiaert  ft 
oil  riglit  of  Of  ffon  rxitiing  in  Me  eorpnvN 
ne  note  to  Hack  v.  I>e  Baidelebeu  CotJ  *  I 
(Ala.)  0  I.  B.  A.  600. 

ISTT 


UOi.  CoRBDi  V,  Alauu  Tuadwkll  Gold  HiHiNa  Co.  453-IS0 

wbnc   tHe  corporatloD  made  so  Mrlana  de-  lave  fuled  uid  refused  not  to  mAke  mA 

tMue,  and  tbere  wu  no  abowlnc  ol  Irrapftr*'  ,pnlicstioii  lad  pay  such  tax,  tor  th«  rear 

Ha  miuTT  or  of  any  (Sort  to  ncura  action  ^q  that,  though  &bj  doubt  ths  eonatitu- 

kr  the  owporaUwi  or  lU  dlrectora.  aa  la  re-  jonalltr  of  tM  law,  the  paiiu  and  penalties 

«alr«l  br  eQulty  rule  94,  other  than  a  to-  „,p^bj  said  aot  for  the  omiMion  ao  to  do 

where    pUlntltt    lealde*   ind    In    which   the  'HiMW  and  aOTnta  fear,  and  have  rea«m  b> 

CMit  U  held  belDi  relied  upon  ai  an  eicnu  ear,  the  great  loM  and  injur;  m  defending 

foe  not  maklns  aor  further  effort-  nosecution  that  might  be  brou^t  aminit 

t  for  the  failure  to  comply  with  Mid  law; 

[No.  10.]  :hat  they  d««ni  it  better  to  submit  to  the  la- 

Kl  tax  than   to  incur  the  consequences  of 
e   failure  to  comply   with   it;   that  your 

mmt  Apnl  29, 1901.    Reargued  Deoembtr  jrator  is  advised  that  there  ia  no  procedure 

8,  190S.     Dwided  Janvar]/  5,  1903.  jrovided    by    law    wherdiy    said   company 
iould  test  the  validity  of  said  law  and  the 

AFPKAL  from  the  District  Court  of  the  wnstitutionality  of  said  tax  without  incur- 

United  States  for  the  District  ot  Alas-  ring   the   pains   and   penalties   therein   pro- 

ka  to  review  a  decree  dismissing  a  suit  by  a  rlded  for  'the  violatioD  diereof,  imumui^  Ba[45T] 

■toekbolder   against  the  corporation  to   re-  Jie  said  act  requires  the  voluntary  payment 

•train  it  from  paying  a  tax.     AfjiTmed.  )[  the  t«x  imposed  under  a  penalty  of  heavy 

See  same  caae  below,  99  Fed.  334.  lorfeiture  and  floes  for  the  failure  to  make 
luch  voluntary  payment;  that  the  said  com- 

8tat«ment  by  Mr.  Justice  Browari  pany,  in  view  ol  the  forgoing,  has  refused 

His,     like     the     preceding     casea,     waa  lad   still   refuses   and   Intends   omitting  to 

Imucht  to  prevent  the  payment  of  an  Alaa-  comply   with   complainant's   demand  to   re- 

Wueense  tax.     The  method  [luraued  was,  fuse  to  pay  said  tax,  and  has  resolved  and 

hmrtf,  different.     It  is   a  suit  in  equity  letermined  and  intends  to  comply  with  all 

tmu^t  by  a  stockholder  against  a  corpora-  uid  singular  the  provisions  of  said  chapter 

tlgn~the   stockholder   and   the   corporation  u  of  said  Eu:t  of  Congress,  and  to  pay  said 

Ugg  the  sole  parties  plaintiff  and  defend-  tax  upon  its  stamps  and  upon  its  said  mcr- 

Ut~-to   resti-ain    it   from    paying   the  tax.  iiuntile    establishment,    amounting     to     the 

Hotiee  was  given  to  the  United  States  dia-  jaid  sum  of  (1,875  tor  the  said  year,  and  to 

triet  attorney  of  the  pendency  ol  the  suit,  ^mtinue  Uie  payment  of  a  like  or  greater 

ita  appeared   as   amtotu   curta,   and,   dis-  sum  for  each  year  hereafter, 
tkiming  any  intention  of,  in  any  manner,        "Your  orator  further  shows  that  if  said 

Mpnaenting  or  binding  the  United  States,  Dompany  and  its  pfficera,  as  they  have  pro- 

MJteied  the  jurisdiction  *of  the  court,itari{^t  posed   and   declared   their   intention   to   do, 

to  Bijoin  toe  defendant  from  paying  the  li-  nhsll   pay   said   tax,  the   assets  of   the  said 

nse,  and  argued  in  favor  of  the  constitu-  company    will    be   therebv   dtmintslied    and 

tloBility  of  the  law.  leeaened,  as  well  as  the  dividmds  to  be  de- 

Tlie  bill  alleged  that  the  defendant  was  iU'  dared  upon  the  stock  thereof,  and  the  value 

MrpoTsted  under  the  laws  of  the  state  ol  of  the  sliurea  of  said  company,  including  the 

HiuMota,  and  engaged  in  mining  and  milL  shares  owned  by  your  orator  and  all  others 

bf  oTS  in  the  district  of  Alaska,  with  an  in   whose   behalf   this   suit  is  brought;  and 

Mn  and  manager  in  the  diatrict;  that  "thi  your  orator  further  shows  that  this  involves 

pMral  control  of  the  affairs  of  said  com-  more  than  the  sum  of  {5,000;  that,  unless 

ptny  is  intrusted  to  a  board  ot  directors  whc  the  company  should  comply  with  said  act,  or 

nids  in  San  Franciaeo,  state  of  Caltfomia  this    court    grant   the  relief   herein  prayed 

id  ire  nonresidents  of  the  district  of  Alas'  for,  the  said  company  would  be  ex^ed  to 

b;  that  the  complete  control  and  mana^  a  multiplicity  of  suits  ond  prosecutions  for 

■at  ot   the    affairs    of    said   company    ii  the  violation  of  said  act,  and  would  be  put 

iluka  are  under  the  supervision  and  con  to  great  expense  and  suffer  irreparable  in- 

tnl  of  its  general  superintendent  and  mana  Jui^    in    defending   said   suits  and  avoiding 

pr,  J,  P.  Corbus."  the    fines    and    forfeitures    provided   by  the 

It  is  further  averred  that  the  company  b]  said  act,  tind  its  atuets  and  the  value  of  its 

imeral  superintendent  in  Alaska  is  in  shares  would  be  thereby  greatly  lessened,  to 

ing  to  pay  the  license  tax  which,  for  thi  the  great  and  irreparable  injury  and  dam- 

/<*!  beginning  July  1,  1809.  amounted,  witl  age   to   your  orator  and  other   shareholders 

fte  elerk's  fee,  to  the  sum  of  $1,876.     Aftel  in  said  company." 

goring  the  legality  of  the  tax  the  bill  pro  A  demurrer  to  the  bill  was  sustained,  and 
<Mi:  a  decree  entered  diamisaing  the  suit.  A  sin- 
Tour  orator  further  shows  that  this  suii  gle  opinion  was  filed  by  the  diatrict  judge 
i^Bot  a  collusive  one,  brought  to  confer  ju  jn  disposing  of  alt  of  these  tax  cases.  In 
■Ulction  of  the  case  upon  this  court,  o.  that  opinion,  and  with  special  reference  to 
lAidi  it  would  not  otherwise  have  cogni  the  present  case,  he  said: 
Wee;  that  your  orator  has  not  been  able  "Iq  the  cases  at  bar  the  diatrict  attorney, 
bttanie  of  the  great  distance  at  which  thi  so  far  as  he  had  the  right  to  do  so,  the  gov- 
Anctors  of  said  company  reside,  to  reques  emment  not  being  a  party  to  the  suits, 
tkm  to  refuse  to  pay  said  tax  and  to  appb  raised,  not  only  the  question  of  the  jurisdic- 
fcr  said  license,  but  has  made  such  reque*  tioD  of  the  court  because  the  plaintiffs  had 
ofthe  officers  or  ogenta  of  aaid  company  con  a  plain,  speedy,  and  adeqimte  remedy  ■at[4581 
InillbiB  its  bnaineas  in  Alaska,  but  ttiay  law,  but  Insisted  tbat  the  suits  tien  at  «. 
IWtf.  S.        U.  8.,  Book  47.  17  «W 


tMngt 


458-460  SuPBEMB  Court  of  the  United  States.  Oct.  Tebm» 

friendly  uature,  collusive  in  character,  and  citizen  of  New  York,  a  stockholder  in  th« 
brought  for  the  sole  purpose  of  conferring  Contra  Costa  Waterworks  Company,  a  Cali- 
jurisdiction  upon  the  court,  to  the  end  that  fornia  corporation,  filed  his  bill  in  the  cir- 
the  defendants  mi^t  escape  paying  the  li-  cuit  court  of  the  United  States  for  the  dis- 
cense  fee  imposed  by  law.  And  when  all  trict  of  California  against  the  city  of  Oidc- 
the  facts  are  taken  together,  as  disclosed  by  land,  the  waterworks  company,  and  its  di- 
the  record,  some  color  is  lent  to  the  latter  rectors.  The  gravamen  of  the  bill  wan 
contention.  Take  the  case  of  Corhus  y.  that  the  city  claimed  and  received  from  the 
Alaska  Treadwell  Gold  Min.  Co,  The  bill  company  without  compensation  a  supply  of 
was  filed  July  17,  the  subpcena  served  July  water  for  all  municipal  purposes  whatever; 
19,  commanding  the  defendant  to  answer  that  the  claim  had  no  legal  foundation,  and 
the  bill  within  twenty  days.  No  appear-  that  such  supply  without  compensation  re- 
unce  was  made  by  defendant,  however,  and  suited  in  a  diminution  of  the  dividends 
no  pleading  filed  until  November  15,  nearly  which  should  come  to  the  plaintiff  and  other 
four  months  after  the  filing  of  the  bill,  and  stockholdei-s,  and  a  decrease  in  the  value  of 
not  until  about  the  time  the  matter  was  their  stock.  The  bill  further  alleged  that 
called  up  for  hearing,  when  a  demurrer  was  the  plaintiff  applied  to  the  directors  to  de- 
iuterposed.  Counsel  for  defendant  did  not  sist  froTn  such  illegal  practice  and  take 
contend  for  his  demurrer,  made  no  argu-  immediate  proceedings  to  prevent  the  city 
ment,  and  filed  no  brief  in  support  of  the  from  taking  water  from  the  waterworks 
same,  and  in  the  very  nature  of  the  case  the  without  compensation,  but  that  they  declined 
interests  of  the  plaintiff  and  defendant  are  to  do  so,  and  threatened  to  continue  to  fur- 
identical.  Then,  if  the  object  and  purpose  nish  water  to  the  city  of  Oakland  free  of 
of  the  suit  is  solely  to  test  the  constitution-  charge  for  all  municipal  purposes,  as  had 
ality  of  the  law  without  first  paying  into  theretofore  been  done.  To  this  bill  the 
the  United  States  Treasury  the  amount  of  company  and  its  directors  failed  to  make  an- 
the  license  tax  (and  there  can  be*no  other  swcr  or  other  defense.  The  city  of  Oakland 
object),  and   if  the  court  will  sustain  the  filed  a  demurrer^  which  was  sustained  and 

Elaintiff  and  enjoin  the  defendant  as  prayed,  the  bill  dismissed,  and  from  such  decree  the 

ow  is  the  private  citizen  to  avail  himself  case  was  appealed  to  this  court.     The  opin- 

of    a   similar   remedy?    Who    shall    enjoin  ion,  which  is  too  long  to  quote  in  full,  opens 

him  and  save  him  from  paying  his  tax  un-  with  these  observations  (pp.  452,  453,  L.  ed. 

til  the  constitutionality  of  the  law  is  de-  p.  829)  : 

termined  ?    And  if  he  cannot  avail  himself       '*Sincc  the  decision  of  this  court  in  Dodge 

of  this  manner  of  suit,  why  should  corpora-  v.  Woolsey,  18  How.  331,  15  L.  cd.  401,  the 

tions  or  copartnerships  be  permitted  to  do  principles  of  which  have  received  more  than 

so?     Why  should  not  corporations  and  in-  once  the  approval   of   this   court,   the  fre- 

dividuals  have  and  be  permitted  to  exercise  quency    with   which   the  most  ordinary  and 

identically  the  same  legal  rights  and  reme-  usual  chancery  remedies  are  souglit  in  the 

dies  under  the  law?"     [99  Fed.  338.]  Federal  courts  by  a  single  stockholder  of  a 

From  the  decree  of  dismissal  the  plaintiff  corporation  who  *po.ssesse.s  the  requisite  citi- [41 

appealed  to  this  court.  zenship,    in    cases    where    the    corporation 

whose  rights  are  to  be  enforced  cannot  sue 

Mr.  L.  T.  Mielienor    for    appellant    on  »«  ^*»ose  courts,  seems  to  justify  a  considera- 

original  argument.     Messrs.  W.  W.  Dudley,  ^}on  of  the  grounds  on  which  that  case  was 

J.  T.  Malony,  and  J.  //.  Cohh  were  with  him  decided,  and  of  the  just  limitations  of  tlie 

on  the  brief  exercise  of  those  principles. 

No  counsel  for  appellee.  [7^^^  P'*^ti^«  k   M'^'T'  """^^  *t^  "^T" 

Mr.  B.  M.  Stoekiilager  for  appellant  on  J^l^ions   ^^F^ated   by   the   laws  of   the  states 

reai^ment.    Messrs.  George  C.  Heard,  John  ^^.^^^  ^  .^*^^.P/l^   ^^  *5^''   controversies 

R.  Winn,  and  John  G.  tfei/were  with  him  on  ?^\th    their    neighbors    f "f  Jel^w    citizeM 

the  brief  ^^  courts  of  the  United  States  for  ad- 

solicit^  aenerat  Blehardi  for  the  United  J"''!?"''°"a 'j)«*f*j'  HLl*T,'Jn"i/°fhoit  ''^- 

Slates  on  reargument.    Atsistant  Attorney  ?^^',\\"'}'  "*  their  natural,  their  law- 

"1  ,  „  '«=«"is""»^-    ,   .  ,  ,     ..     TT  •*  J  ful,  and  their  appropriate  lorum.     It  is  not 

General  Beck  also  filed  a  brief  for  the  United  j.„;^^,,^  ^^  ^  Kw  this  has  come  to  pasa. 

btates.  j^   corporation    having   such   a  controversy, 

which  it  is  foreseen  must  end  in  litigation, 
[459]    *Mr.  Justice  Brewer  delivered  the  opin-  and  preferring  for  any  reason  whatever  that 
ion  of  the  court:  this  litigation  shall  take  place  in  a  Federal 
The  thought  suggested  by  the  quotation  court,  in  which  it  can  neither  sue  ita  real 
from  the  opinion  of  the  district  judge  im-  antagonist  nor  be  sued  by  it,  has  recourse 
presses   us   forcibly.     Evidently   the   plain-  to   a  holder  of   one  of   its  sliares,  who  is  a 
tiff   i>attemed   his  proceeding  upon  Pollock  citizen  of  another  state.     This  stockholder 
V.  Fanners'  Loan  d  T.  Co.  157  U.  S.  429,  39  jg  called  into  consultation,  and  is  told  that 
L.  ed.  759,  15  Sup.  Ct  Rep.  673.     But  that  his  corporation  has  rights  which  the  direct- 
case  does  not  determine  to  what  extent  a  ors  refuse  to  enforce  or  to  protect.     He  in- 
court  of  equity  will  i>ermit  a  stockholder  to  stantly  demands  of  them  to  do  their  duty 
maintain  a  suit  nominally  against  the  cor-  in  this  regard,  which,  of  course,  they  fail  or 
poration  but  really  for  its  benefit.     Haioes  refuse   to   do,  and   thereupon   he   discovers 
V.  Oakland,  104  U.  S.  450,  sub  nom.  Eavoes  that  he  has   two  causes  of   action  entitling 
V.  Contra  Costa  ^yaier  Co.  26  L.  ed.  827,  is  him  to  equitable  relief  in  a  court  of  chan- 
pertinent  in  this  direction.    In  that  case  a  eery;  namely,  one  against  his  own  company 
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of  which  he  is  a  corporator,  for  refusing  to 
do  what  he  has  requested  them  to  do,  and 
the  other  against  the  party  which  contests 
the  matter  in  controversy  with  that  corpo- 
xation.  These  two  causes  of  action  he  com- 
bines in  an  equity  suit  in  the  circuit  court 
of  the  United  States,  because  he  is  a  citizen 
of  a  different  state,  though  the  real  parties 
to  the  controversy  could  have  no  standing 
in  that  court.  If  no  nonresident  stockholder 
exists,  a  transfer  of  a  few  shares  is  made  to 
lome  citizen  of  another  state,  who  then 
brings  the  suit.  The  real  defendant  in  this 
tetion  may  be  quite  as  willing  to  have  the 
ease  tried  in  the  Federal  court  as  the  corpo- 
ration and  its  stockholder.  If  so,  he  makes 
no  objection,  and  the  case  proceeds  to  a 
hearing.  Or  he  may  file  his  answer  denying 
the  special  grounds  set  up  in  the  bill  as  a 
reason  for  tne  stockholder's  interference,  at 
the  same  time  that  he  answers  to  the  merits. 
In  either  event  the  whole  case  is  prepared 
61]for  hearing  •on  the  merits,  the  right  of  the 
stockholder  to  a  standing  in  equity  receives 
but  little  attention,  and  the  overburdened 
courts  of  the  United  States  have  this  addi- 
tional important  litigation  imposed  upon 
them  by  a  simulated  and  conventional  ar- 
rangement, unauthorized  by  the  facts  of  the 
case  or  by  the  soimd  principles  of  equity 
jurisdiction." 

After  a  full  discussion,  with  the  citation 
of  many  authorities,  the  conclusion  is 
sunmiedup  in  these  words  (pp.  460,  461,  L. 
ed.  p.  832)  : 

"We  understand  that  doctrine  to  be  that 
to  enable  a  stockholder  in  a  corporation  to 
sustain  in  a  court  of  equity,  in  his  own 
name,  a  suit  foimded  on  a  right  of  action 
existing  in  the  corporation  itself,  and  in 
which  the  corporation   itself  is  the  appro- 

Sriate  plaintifT,  there  must  exist  as  the  foun- 
ation  of  the  suit — 

"Some  action^  or  threatened  action,  of 
the  managing  board  of  directors  or  trustees 
0!  the  corporation  which  is  beyond  the  au- 
thority conferred  on  them  by  their  charter 
^  other  source  of  organization ; 

'^Or  such  a  fraudulent  transaction  com- 
pleted or  contemplated  by  the  acting  man- 
tgers,  in  connection  with  some  other  party, 
*r  among  themselves,  or  with  other  share- 
holders, as  will  result  in  serious  injury  to 
the  corporation,  or  to  the  interests  of  the 
•Uier  shareholders ; 

'^r  where  the  board  of  directors,  or  a  ma- 
jority of  them,  are  acting  for  their  own  in- 
terest, in  a  manner  destructive  of  the  cor- 
poration itself,  or  of  the  rights  of  the  other 
■hireholdcTB ; 

"Or  where  the  majority  of  shareholders 
themselves  are  oppressively  and  illegally 
porsuing  a  course  in  the  name  of  tlie  corpo- 
ntion,  which  is  in  violation  of  the  rights 
of  the  other  shareholders,  and  which  can 
only  be  restrained  by  the  aid  of  a  court  of 
equity. 

"Possibly  other  cases  may  arise  in  which, 
to  prevent  irremediable  injury,  or  a  totn^. 
failure  of  justice,  the  court  would  be  justi- 
fy in  exercising  its  powers,  but  the  forego- 
iiiK  may  be  regardea  as  an  outline  of  the 
principles  which  govern  this  class  of  oases. 

mv.m. 


"But,  in  addition  to  the  existence  of  griev- 
ances which  call  for  this  kind  of  relief,  it  it 
equally  important  that,  before  the  *share- [462] 
holder  is  pennitted  in  his  own  name  to  in- 
stitute and  conduct  a  litigation  which  usu- 
ally belongs  to  the  corporation,  he  should 
show  to  the  satisfaction  of  the  court  that  he 
has  exhausted  all  the  means  within  his 
reach  to  obtain,  within  the  corporation  it- 
self, the  redress  of  his  grievances,  or  action 
in  conformity  to  his  wishes.  He  must  make 
an  earnest,  not  a  simulated,  effort,  with  the 
managing  body  of  the  corporation,  to  in- 
duce remedial  action  on  their  part,  and  this 
must  be  made  apparent  to  the  court.  If 
time  permits,  or  has  permitted,  he  must 
show,  if  he  fails  with  the  directors,  that  he 
has  made  an  honest  effort  to  obtain  action 
by  the  stockholders  as  a  body,  in  the  mat- 
ter of  which  he  complains.  And  he  must 
show  a  case,  if  this  is  not  done,  where  it 
could  not  be  done,  or  it  was  not  reasonable  to 
require  it.**  See  olso  Detroit  v.  Dean,  106 
U.  S.  537-542,  27  L.  ed.  300,  302,  1  Sup.  Ct. 
Rep.  500;  Qninaj  v.  Steel,  120  U.  S.  241,  30 
L.  ed.  024,  7  Sup.  Ct.  Rep.  520. 

While  this  case  is  unlike  that  in  that  it 
does  not  attempt  to  transfer  from  a  state  to 
a  Federal  court  a  controversy  which  really 
belongs  in  the  former, — there  being  none 
other  than  Federal  courts  in  the  territory, 
— ^yet  the  principle  is  the  same,  for  it  is  an 
effort  to  secure  for  the  benefit  of  the  corpo- 
ration an  injunction  which  it  could  not  it- 
self obtain,  and  which  no  individual  simi- 
larly situated  can  obtain. 

Immediately  after  announcing  the  deci- 
sion in  Uawcs  v.  OakUtndf  104  U.  S.  460, 
3ub  uom.  Hawcs  v.  Contra  Costa  Water  Co. 
26  h.  ed.  827,  this  court  promulgated  an 
additional  equity  rule  (rule  04) : 

"Every  bill  brought  by  one  or  more  stock- 
holders in  a  corporation  against  the  corpo- 
ration and  other  parties,  founded  on  rights 
which  may  properly  be  asserted  by  the  cor- 
poration, must  be  verified  by  oath,  and  must 
contain  an  allegation  that  the  plaintiff  was 
a  shareholder  at  the  time  of  the  transac- 
tion of  which  he  complains,  or  that  his 
»hare  hud  devolved  on  him  since  by  opera- 
tion of  law;  and  that  the  suit  is  not  a  col- 
lusive one  to  confer  on  a  court  of  the  United 
States  jurisdiction  of  a  case  of  which  it 
would  not  otherwise  have  co<;nizance.  It 
must  also  set  forth  with  particularity  the 
efforts  of  the  plaintiff  to  secure  such  action 
as  he  desires  on  the  part  of  the  managing 
directors  or  trustees,  and,  if  necessary,  of 
the  shareholders,  and  the  causes  of  his  fail- 
ure to  obtain  such  action.*' 

•It  must  not  be  understood  that  a  mere [463] 
technical  compliance  with  the  foregoing 
rule  is  sufficient,  and  precludes  all  inquiry 
as  to  the  right  of  the  stockholder  to  main- 
tain a  bill  against  the  corporation.  This 
court  will  examine  the  bill  in  its  entirety, 
and  determine  whether,  under  all  the  cir- 
cumstances, the  phaintiff  has  made  such  a 
.showing  of  wrong  on  the  part  of  the  corpo- 
ration or  its  officers  and  injury  to  himself 
as  will  justify  the  suit.  The  directors  rep- 
resent all  the  stockholders,  and  ar>  pr  • 
sumed   to   act   honestly   and   according   to 
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their  best  judgment  for  the  interests  of  all. 
Their  judgment  as  to  any  matter  lawfully 
confided  to  their  discretion  may  not  lightly 
be  challenged  by  any  stockholder  or  at  his 
instance  submitted  for  review  to  a  court  of 
equity.  The  directors  may  sometimes  prop- 
erly waive  a  legal  right  vested  in  the  corpo- 
ration in  the  belief  that  its  best  interests 
will  be  promoted  by  not  insisting  on  such 
right.  They  may  regard  the  expense  of  en- 
forcing the  right  or  the  furtherance  of  the 
g^eral  business  of  the  corporation  in  deter- 
mining whet|{er  to  waive  or  insist  upon  the 
riglit.  An^L  court  of  equity  may  not  be 
called  upon*"  at  the  appeal  of  any  single 
stockholder  to  compel  tne  directors  or  uie 
corporation  to  enforce  every  right  which  it 
may  possess,  irrespective  of  other  consider- 
ations^ It  is  not  a  trifling  thing  for  a 
stockHSfder  to  attempt  to  coerce  the  direct- 
ors of  a  corporation  to  an  act  which  their 
judgment  does  not  approve,  or  to  substitute 
his  judgment  for  theirs.  As  said  in  Dodge 
V.  WooUey,  18  How.  344,  15  L.  ed.  406: 
"The  circumstances  of  each  case  must  deter- 
mine the  jurisdiction  of  a  court  of  equity  to 
give  the  relief  sought." 

It  appears  from  the  bill  that  the  capital 
stock  of  the  corporation  is  divided  into  200,- 
000  shares  of  the  par  value  of  $25  each,  of 
which  the  plaintiff  is  the  owner  of  100 
shares ;  that  the  total  annual  tax,  including 
fees,  amounts  to  $1,875,  which  results  in  a 
charge  upon  the  plaintiff's  interest  of  less 
than  $1  a  year.  This  would  scarcely  be  a 
case  of  "irremediable  injuiy  or  a  total  fail- 
ure of  justice,"  as  indicated  in  next  to  the 
last  paragraph  of  the  quotation  from  the 
opinion  of  this  court  in  Hawea  v.  Oakland, 
Indeed,  the  tax  upon  the  company  of  $3  a 
stamp  for  each  of  the  540  stamps  used  by  it 
in  the  crushing  and  reduction  of  ore  does  not 
[464] appear  to  be  such  aB  tlireatens  *ruin  to  the 
company.  It  does  not  appear  from  the  bill 
til  at  any  other  stockholder  shares  with  the 
plaintiff  his  belief  in  the  illegality  of  the 
tax,  or  objects  to  its  payment  by  the  corpo- 
ration, although,  of  course,  it  may  be  as- 
sumed that  every  person  is  willing  to  be  re- 
lieved from  the  payment  of  a  tax  if  other 
parties  will  bring  about  that  relief  without 
any  trouble  to  himself. 

A^in,  as  suggested  by  the  district  judge 
in  his  opinion,  the  plaintiff  could  not  main- 
tain an  injunction  suit  to  restrain  a  simi- 
lar tax  upon  himself,  and  why  should  he  be 
permitted  to  secure  a  relief  to  the  corpora- 
tion (of  which  he  is  a  minor  stockholder) 
which  he  could  not  secure  for  himself  indi- 
vidually? Are  corporations  the  favored 
parties  in  respect  to  the  enforcement  of 
taxes?  Aad  when  the  assistance  of  a  court 
of  equity  is  invoked,  the  purpose  of  the  suit 
and  the  object  which  is  sought  to  be  accom- 
plished are  frequently  matters  which  may 
properly  be  considered.  Not  only  is  it  the 
general  rule  that  equity  will  not  restrain  the 
collection  of  a  tax  on  the  mere  ground  of  its 
illegality,  but  also,  as  appears  by  its  legisla- 
tion. Congress  has  attempted  to  enforce  that 
rule  and  to  require  payment  of  a  tax  by  the 
piuijy  charged  therewith  before  inquiry  as  to 


its  validity  will  be  permitted.  See  PaeifU 
Steam  Whaling  Co.  v.  United  States,  187  U. 
S.  447,  ante,  253,  23  Sup.  Ct  Rej^.  154.  Now, 
before  a  court  of  equity  will  in  any  wi^ 
help  a  party  to  thwart  this  intent  of  Con*, 
gress,  it  should  affirmatively  and  clearly  ap- 
pear that  there  is  an  absolute  necessi^  for 
its  interference  in  order  to  prevent  irrepar- 
able injury.  No  considerations  of  mere 
convenience  are  sufficient.  And  if  the  party 
primarily  and  directly  charged  with  a  tax  is 
unable  to  make  a  case  for  the  interference 
of  a  court  of  eouity,  no  one  subordinately 
and  indirectly  affected  by  the  tax  should  be 
given  relief  unless  he  shows,  not  merely  ir- 
reparable injury  to  the  tax  d^tor  as  well 
as  to  himself,  but  also  that  he  has  taken 
every  essential  preliminary  step  to  justihr 
his  claim  of  a  right  to  act  in  bdialf  of  sucn 
tax  debtor.  We  have  seen  how  small  the 
burden  of  this  tax  is  upon  the  plaintiff,  and 
how  comparatively  light  it  is  upon  the  cor- 
poration,— ^how  far  short  it  comes  of  any- 
thing like  irretrievable  ruin.  It  is  clearly 
an  attempt  to  thwart,  in  behalf  of  this  cor- 
poration, the  obvious  purpose  of  ConmaM, 
that  a  tax  must  be  paid  before  its  validity 
is  *  challenged.  Under  thoee  circumstances,  [46 
a  court  of  equity  should  scrutinize  with  the 
utmost  care  the  conduct  of  the  plaintiff,  and 
see. that  he  has  done  everything  which  ought 
to  have  been  done  to  secure  action  by  the 
corporation  and  its  directors,  and  justify 
under  the  assumption  of  a  controversy  be- 
tween himself  and  the  corporation  his 
prosecution  of  a  litigation  for  its  benefit. 

It  appears  affirmatively  that  no  demand 
has  been  made  on  the  directors  to  protect  the 
corporation  against  this  alleged  illegal  tax. 
The  only  demand  shown  is  that  upon  the 
managing  agent  of  the  corporation  in  charse 
of  the  business  in  Alaska,  and  the  excuse  is 
that  the  directors  (living  In  San  Francisco) 
are  too  far  away  to  be  reached  by  notice^ 
The  act  went  into  effect  March  3,  1899,  and 
this  bill  was  filed  Jul^  17,  1899.  The  rule 
requires  that  the  plaintiff  must  set  forth 
with  particularity  the  efforts  made  by  him 
to  secure  action  by  the  directors.  It  does 
not  appear  that  he  made  any  effort  to  secure 
such  action,  but  he  relies  simply  on  the  dis- 
tance of  the  directors  from  toe  place  whnre 
he  resides  and  in  which  the  court  is  held,  as 
an  excuse  for  not  applying  to  them.  We  are 
of  opinion  that  the  excuse  is  not  sufficient. 
He  should  at  least  have  shown  some  effort. 
If  he  had  made  an  effort,  and  obtained  no 
satisfactory  result,  either  by  reason  of  the 
distance  of  the  directors,  or  by  their  dilato- 
riness  or  unwillingness  to  act,  a  different 
case  would  have  been  presented,  but  to  do 
nothing  is  not  sufficient.  For  aught  that 
the  bill  discloses,  he  may  have  been  in  Sea 
Francisco  from  the  time  of  the  passage  of 
the  act  until  he  left  to  come  to  Alaska  for 
the  purpose  of  bringing  this  suit. '  The  die* 
trict  judge,  in  his  opinion,  said  that  the 
facts  disclosed  by  the  record  lend  color  to 
the  contention  that  the  suit  was  collusive. 
In  addition  to  the  matters  pointed  out  by 
him,  it  may  also  be  stated  that  since  the  case 
was  brought  to  this  court  the  company  has 

187  V.  a. 


im    Stswart  t.  WABHixaTOX  &  A.S.8.  Co. ;  Habtfokd  F.  Iks.  Co.  <r.  Wilboh.  MS-M7 


tlia 


Ht  appeared  by  couubcI  in  either  brief  or  fuiusUiicea,  the  District  Court  properly  (Im- 

uvument.  rnissed    the   tuit,   and   ilx   judgment   ia   «/- 

Putting  all  these  Uiin^  ti«ether,  we  ire  Irmcd. 
tt  opinion  that  the  action  oi  the  District 

Court  in  diiiniasitig  the  suit  was  right,  and  The  Chief  Justice  took  no  part 

it  if  affirmed.  leciaion  ot  this  case. 

The  CHnr  Justice  took  no  part  in  the  


■CHARLES   STEWART,  ±ppt.. 


(Be*  8.  C.  Btporter'a  Ml.  ' 


k  (tockbolder  caonat  mKlataln  an  equitable  inlt 
*f '"It  iii»  corporation,  Iti  prealdent,  aud 
tnamrer,  to  restrain  It  Irom  lurlng  certain 
liiei.  where  do  abowlns  a(  the  residence  o( 
Om  dlnctors.  or  of  anj  application  to  them 
or  to  mch  president  and  treanrer  to  take 
action   to   relleTC   from   the  burden  of   tbe 


<8ee  B.  C.  Reportei'a  «d.  46T-1TB.) 
Vire  inauTonee— conditional  delivery  of  pal- 

Pbe  operatlTe  effect  of  a  poUcj  of  Ore  Inaar- 
ance  maj.  bj  oral  agreement,  belween  the 
agenta  reipectlrely  of  the  iamratife  fom- 
panj  and  the  Insured,  made  at  the  time  tba 
pollej  wai  taiued,  be  made  to  depead  upon 
the  company'a  acceptance  of  the  risk,  not- 
withstanding varlona  proTlaioaa  of  tbe  poli- 
c;  realrlctlug  the  powers  of  agenla  to  aitar 
Ita  terms,  aad  reqairluK  all  additional  term* 
and  condltloDB  to  be  iadoraed  tbereon  in 
writing,  as  such  provlaiona  apply  oolf  wben 
the  eontraet  baa  beea  completed  b;  an  ab>» 
late  dellTwy. 


APPEAL  from  the  District  Court  of  the 
United  SUtes  for  the  District  of  Alaska 
Is  review  a  decree  diamisaing  a,  suit  bj  a 
•tMkbolder  to  restrain  a  corporation  from 
Wm^  certain   taxee.     Affirmed. 

Bm  lanie  caae  below,  00  Fed.  334. 

Vr.  S.  M.  8tookal>«er  argued  tbe  cause, 
ud,  with  Uetera.  George  0.  Beard,  John  R. 
Vian,  and  JoKn  0.  Heid,  filed  a  brief  for  ap- 
pdUaL 

No  counsel  for  appellee. 

Solintor  Oenerat  Bleh«rd«  argued  the 
<Um  and  filad  a  brief  for  the  United  States. 
ioitHfil  Attorney  Oeneral  Beak  also  filed 
*  brief  for  tbe  United  States. 

Hr.  Jiutice  Brewer  delivered  tbe  opln- 

'n  of  the  court ; 

This  case  resemblea  the  preceding,  in  that 
^  waa  a  suit  bj  a  stockholder  to  restrain  ■ 
Wporatiou  from  paying  certain  taxes.  The 
Mporation,  its  president,  and  treasurer, 
*>n  made  defoidants.  The  bill  alleges  that 
Um  two  olBcers  reside  in  the  citj'  of  Taco- 
lu,  in  the  state  of  Waslungton;  that  to 
tttm  ii  intrusted  the  general  control  end 
*Uia|;enent  of  the  business  of  the  oorpora- 
^  Where  the  directors  reside  is  not 
ibwB  and  there  is  no  avemient  of  any  ap 
pikatjon  to  the  directors,  or  to  the  president 
**d  treasurer,  to  take  action  to  reliere  from 
tt«  burden  of  the  taxee.     Under  tbesa  dr- 

Nota~-J«  lo  Me  right  of  ttookhoUieri  to  me 
Miiitt  o/  aaliou  emitting  in  the  cortiorallon — 
~"  —  ■    ---  ^  -1.  D«  Bardeleben  Coal  t  I.  Co. 


(AU.)  »  L.  B.  i 

UTV.B. 


[No.  79.1 


ON  WRIT  of  Certiorari  to  the  Court  ol 
Appeals  of  the  District  of  Columbia  b> 
review  a  judgment  which  reversed  a  judg- 
ment of  tile  Supreme  Court  of  the  District 
in  favor  of  defendant  in  an  ai^on  upon 
policies  of  fire  insurance,  and  remajided  the 
cause,  with  directions  to  enter  judgment 
tor  the  plaintiffs.  Reversed  and  remanded, 
with  instructions  to  enter  a  judgment  ai- 
flrtning  the  judgment  of  the  trial  court. 
See  aaae  case  below,  17  App.  D.  a  U. 

Statement  by  Mr.  Justice  Brewer  i 

ThiB  case  was  commenced  in  the  supreme 

court  of  the  District  of  Columbia  by  Albert 
A.  Wilson  end  J  aim  B.  Larner,  trustees, 
against  the  Hartford  Jire  Insurance  Com- 
pany to  recover  upon  two  policies  of  insur- 
ance, charged  to  have  been  executed  and  de- 
livered by  the  company  to  the  plaintiffs  on 
April  17,  ISOE,  and  insuring  certain  prop- 
erty of  the  Ivy  City  Brick  Company,  for  t£« 
benelit  of  the  trustees,  the  plaintiffs.  The 
declaration  alleged  the  destruction  by  fire 
nf  the  property  on  May  17,  1805,  notJce  of 
the  loes  to  the  company,  and  ita  refusal  to 
pay.  After  the  pleadings  had  been  com- 
pleted tbe  case  was  submitted  to  the  court 
upon  an  agreed  statement  of  facts.  The 
[acts  agreed  upon,  ao  far  as  they  are  pertl- 
NoTi. — On  CDndltlimiil  delittry  of  poUcfi  of 
iuH>tMcc~aee  HamlckeU  v.  New  York  L.  Ins. 
Co.  (N.  Y.)  3  L.  a.  A.  ISO,  and  not*. 


467-470                            SuPBEMi  OouRT  of  the  United  Statbs.                     Oct.  Tmt, 

nent   to   the   queetions    presented,    are   as  "6.  Said  Barrett  was  taken  side  and  did 

follows:  not  appear  at  his  office  for  some  days,  but 

"1.  Prior  to  April  17,  1895,  C.  C.  Duncan-  had  immediately  ordered  the  entry  clerk  to 

son,  treasurer  of  the  Ivy  City  Brick  Com-  make  tlie  customary  entry  in  such  cases  on 

pany  of  the  city  of  Washington,  D.  C,  au-  the  refi;ister  where  the  policies  were  noted, 

thorizcd  the  firm  of  Tyler  &  Rutherford,  of  'Canceled  by  order  of  the  company,'  which 

[468] said  city,  at  their  'request,  to  place  insur-  wajs  accordingly  done. 

ance  for  Uie  company,  loss,  if  any,  payable  "7.  On   the    1st  day  of  May  ensuing  the 

to  Albert  A.  Wilson  et  al.,  trustees  under  a  customary  mutual  accounts  of  business  be- 

deed  of  trust  given  by  said  company,  as  in-  tween  the  offices  of  said  Barrett  and  said 

terest  might  appear,  said  Duncanson  aver-  Tyler   &  Rutherford  were  settled,  and  the 

ring  the  amount  to  be  placed  to  be  the  sum  two  policies  were  treated  aa  dead,  no  charffe 

of    ten    thousand   dollars     ($10,000),  and  for  their  premiums  being  presented  on  l£« 

Tyler  &,  Rutherford  averring  a  much  larger  one  hand  or  asked  for  on  the  other. 

Bum.  "8.  The  existence  of  the  two  policies  was 

"On   said  April    17,    1896,   said  Tyler  &  never  reported  to  the  said  Duncanson,  nor 

Rutherford,  under  the  aforesaid  authority,  to   anyone   connected   with    said    Ivy    City 

proposed  to  one  Barrett,  an  agent,  at  said  Brick  Company  by  mortgage  or  otherwise, 

city  of  Washington,  of  the  Hartford   Fire  nor  did  he  or  they  have  any  knowledge  of 

Insurance  Company,  of  Hartford,  Connecti-  or  connection  with  said  policies  until  they 

cut,  for  insurance  on  properties  of  the  said  came  into  the  hands  of  said  Duncanson  on 

Ivy  City  Brick  Company.  May  IG,  1895,  and  at  no  time  prior  to  the 

**2.  Said  Barrett  stated  to  said  Tyler  &  fire  had  any  party  connected  with  or  inter- 
Rutherford  that  the  proposed  risk  was  a  ested,  by  mortgage  or  otherwise,  in  the  Ivy 
special  hazard,  and  that  he  doubted  his  au-  City  Brick  Company,  any  knowledge  of  the 
thority  to  accept  it  before  reference  to  his  transaction  between  said  Barrett  and  said 
principal,  but  that  he  would  issue  policies  Tyler  &  Rutherford  hereinbefore  set  forth, 
amounting  to  $2,000,  equally  divided  on  the  "9.  The  two  policies  had  been  overlooked 
buildings  and  machinery,  upon  the  oondi-  by  Tyler  &  Rutherford,  and  lay  in  the 
tion  that  the  same  should  he  held  by  said  drawer  along  with  a  number  of  other  poli- 
T^ler  &  Rutherford,  and  not  delivered  to  cies  issued  by  other  insurance  compau2ea 
their  principals  until  the  decision  of  the  which  had  been  secured  by  said  Tyler  St 
Hartfoid  Fire  Insurance  Company  on  the  Rutherford  for  the  purpose  of  filling  the 
acceptance  of  the  risk  was  duly  had,  and  above  order.  Of  this  fact  no  one  connected 
should  be  subject  to  immediate  cancelation  with  the  Ivy  City  Brick  Company  in  any  in- 
(the  five-days'  notice  in  Uie  policy  condi-  terest  whatever  was  informed  until  after  Uie 
tions  being  waived)  by  notice  that  said  fire, 
company  rejected  the  risk.  "10.  Tyler  &  Rutherford  had  found  great 

"3.  This  condition  was  accepted  by  said  difficulty  in  procuring  the  desired  insur- 
Tylcr  &  Rutlierford,  and  the  two  policies  of  ance,  and  aver  that  the  entire  amount  pro- 
insurance  in  the  declaration  set  forth  were  posed  was  never  secured.  Some  of  the  agen- 
thereupon  written  and  placed  in  their  hands,  cies   insisted  on   the  same  conditions  as  to 

"4.  A  short  time  thereafter,  to  wit,  on  cancelations  as  those  fixed  between  *said[4' 
the  27th  day  of  April  ensuing  on  the  first  Barrett  and  said  Tyler  &  Rutherford,  and 
inspection  visit  to  Washington  after  the  is-  cancelations  by  orders  of  the  different  corn- 
sue  of  said  policies,  William  R.  Royce,  the  panies  were  so  frequent  that  said  Tyler  4 
special  agent  of  the  Hartford  Fire  Insur-  Rutherford  could  not  at  any  time  before 
ance  Company,  known  by  said  Tyler  &,  Ruth-  May  16  know  how  much  of  binding  insur- 
erford  to  be  the  representative  of  the  com-  ance  was  in  hand.  Of  all  these  facts  the 
pany,  having  authority  to  inspect,  confirm,  said  R.  K.  Tyler  avers  that  he  informed  the 
or  cancel  risks  for  and  in  behalf  of  said  «aid  Duncanson  in  the  progress  of  the  effort 
company,  went  to  the  office  of  said  Tyler  &  to  secure  insurance  and  some  time  prior  to 
Rutherford  and  informed  them  that  the  *^®  ^re.  The  said  Duncanson  denies  that 
Hartford  Fire  Insurance  Company  refused  ^^^  *^^^  information  as  to  any  of  these  facts 
to  carry  the  risk,  and  ordered  the  cancela-  ^^  any  time  prior  to  the  fire,  except  the  fact 
tion  of  the  said  policies,  and  on  the  same  that  there  was  difficulty  m  procuring  tha 
day  the  said  Barrett,  being  on  his  way  to  desired  insurance.  No  speafic  mention, 
the  oflice  of  Tyler  &  RuUierford,  met  R.  K.  »»owever,  of  the  two  policies  of  the  defend- 
Tyler,  a  member  of  that  firm,  who  had  made  ^^  ^^  ™.»^<^  ^^  ?«i^  ^1*"<^^°  ^\  •°??^ 
the   negotiation    for   the   policies,   had   the  S*'!";f  ^  *"  ^"^  '""^^^^  ^'"^  ^  ^^  ^^ 

r^Ao.T^    'r  .^i'    """"'l?^^'    ?^    ^^^S'?"?^''*'  ''h.  O^roeth  of  May,  1895,  a  clerk  el 

[469Jcharge-of  the  matter,  and  announced  to  him  ^^j^^  ^  Rutherford  was  directed  to  make  i» 

that  the  company  ordered  their  cancelation ;  the  axK>3unt  of  the  policies  on  hand  and  puS 

to   which    the   said    Tyler    resDonded,    'All  them  in  a  packagTfor  delivery.    The  two 

nght;  send  up  and  get  them.  policies    of    the    Hartford    Fire    Insurance 

"5.  The  said  Barrett  sent  three  times  to  Company,   which   had  been  overlooked  and 

the  office  of  Tyler  &  Rutherford  for  the  poli-  ^^ere  then  lying  in  the  same  drawer  with  the 

cies.     Each  time  his  employee  was  informed  other  policies,  taken  in  fulfilment  of  this  or* 

by  one  of  the  clerks  of  Tyler  &,  Rutherford  der,  were  included  in  the  account  and  plaeed 

tliat  Mr.  R.  K.  Tyler,  who  had  charge  of  the  I  in  the  package  with  said  other  policies  by 

policies,  was  absent  from  the  office,  and  they  j  said  clerk   of  Tyler  &,  Rutherford  without 

would  have  to  see  him.  the   personal   knowledge  ol   said   l^ler   4 

ses  187  V.  m. 


IfOe.                                     Habtfobd  F.  Ihb.  Go.  ▼.  Wilsoh.  47(M78 

Butherford,  and  both  were  handed  to  said  118x165  feet)  and  one-story  frame  and 
DancauBon  by  said  R.  K.  Tyler,  said  Tyler  brick  addition  with  metal  roof.  Situate  on 
not  examining  the  same.  Said  Duncanson  their  tract  known  as  "Ivy  City,"  about  one 
took  the  package  and  engaged  to  pay  the  mile  northeast  of  Washington,  D.  G.  Other 
aeeount  on  the  Monday  week  following,  to  concurrent  insurance  permitted  without  no- 
wit,  May  27,  1895.  tice  until  required.  Loss,  if  any,  payable 
"12.  On  the  morning  of  May  17,  after  the  as  interest  may  appear  to  Albert  A.  Wilson 
Ire,  which  occurred  about  1  o'clock  a.  m.,  and  John  B.  Lamer^  trustees.  (Mortr 
OB  that  day,  said  R.  K.  Tyler  came  to  said  gagees*  clause  with  full  contribution  at- 
Dancanson  and  asked  for  the  return  of  the  tached.)  •Attached  to  and  made  a  part  of  [472] 
two  policies,  stating  that  they  had  been  policy  No.  20,229  of  the  N.  Y.  Underwriters' 
handed  him  by  mistake  and  the  fact  of  their  agency. 

previous    cancelation,    said    Tyler   averring  Thoe.  F.  Barrett,  Agent, 
that  he  did  not  know  that  the  property  de-  ..... 
leribed    as    insured    had    been    destroyed.  This  policy  shall  be  canceled  at  any  time 
Luter,    on    that   day,    when   the   fact   was  at  the  request  of  the  insured,  or  by  the  corn- 
known   that  the   property  described  in  the  paiiy,   b^  giving   five   days'   notice  of  such 
policies  was  destroyed,  Tyler  &.  Rutherford,  cancelation.    If  this  policy  shall  be  canceled 
by    telephone,    informed    the    Washington  as  hereinb^ore  provided,  or  become  void  or 
Loan  &  Trust  Company,  the  beneficiary  of  cease,   the   premium   having   been   actually 
the  trust   held   bv   Wilson   et  al.,  trustees,  paid,  the  unearned  portion  snail  be  returned 
that  Uie  Hartford  policies  had  been  deliv-  on  surrender  of  this  policy  or  last  renewal, 
ered  by  mistake,  and  requested  it  to  send  this  company  retaining  the  customary  short 
btd[  the  two  policies,  and   were  answered  rate;  except  that  when  this  policy  is  can- 
that  tliey  were  locked  up,  but  would  be  re-  celed   by  this  company   by  giving  notice  it 
tamed  the  next  morning.  shall  retain  only  the  pro  rata  premium. 
171]    ••*(>£  this  request  and  answer  by  the  tele-  ..... 

phone  it  is  agreed  that  the  Ivy  City  Brick  This  policy  is  made  and  accepted  subject 

Company   knew    nothing   at   the  time,  and  to  the  foregoing  stipulations  and  conditions, 

when  informed  of  said  request  directed  that  together  with  such  other  provisions,  agree- 

the  policies  be  not  returned.     The  policies  ments,  or   conditions    as   may   be   indorsed 

were  not  returned,  and  sundry  correspond-  hereon  or  added  hereto,  and  no  officer,  agent, 

ence  followed  between  said  Tyler  ft  Ruther-  or    other    representative   of    this    company 

ford,  snid  Duncanson,  and  the  Washington  shall  have  the  power  to  waive  any  provision 

lioan  k  Trust   Company,   in   the  course  of  or  condition  of  t^is  policy  except  such  as  by 

which  said  Duncanson  sent  a  check  to  Tjrler  the  terms  of  this  policy  may  be  subject  of 

k  Rutherford  for  the  settlement  of  the  ac-  agreement  indorsed  hereon  or  added  hereto, 

count  above   referred   to.     Tyler  &  Ruther-  and  as  to  such  provisions  and  conditions  no 

ford  refused    said    settlement,  stating  that  officer,  agent,  or  representative  shall  have 

the  two  policies  of  the  Hartford  were  void  guch   power   or   be  deemed   or  held  to  have 

Md  had   been   sent   in  by  mistake,  and  re-  waived  such  provisions  or  conditions  unless 

turned  the  check,  with  a  corrected  account,  guch  waiver,  if  any,  shall  be  written  upon 

occluding    these   policies.     The   corresDond-  ^^  attached  hereto,  nor  shall  any  privilege 

«ce  betw^  said  Duncanson,  said  Tyler  &  ^^  permission  affecting  the  insuring  undir 

nutherford,  and  said   Washington  Loan  a  ..  ;5  ««i:.™   «^{o4.   «•  k^  ^i.;»,^  k«  *^^M»,  «•• 

Trmt  Company  and  the  policies  sued  on  *i8  policy  wist  or  be  cl»'n»ed  by  the  in- 

iMy  be  fllJli  with  this  statement  and  con-  ""J*^  unless  so  written  or  attached. 

•Wewd  as  part  of  thU  agreed  case."  J"  *'^**!  *'l*^*?I'  **■"  ^^P^ny  •'^  ***" 

The  poliSw,  which  a?e  alike,  contained  <™ted  wid  attested  thrae  presents  this  seven- 

tiie  following  provisions :  **«'><*  day  of  April,  1895. 

This  policy  shall  not  be  valid  until  coun- 

Underwriters'  Policy.  tersigned   by  «ie  duly  authorized  agent  of 

Ko.  20,220.                                      $1,000.  the  company  at  Washington,  D.  C 

By  this  policy  of  insurance  the  Hartford  S^l  \  ^^^^%  President 

Kre  Insurance   Company,   of   the  city    of  ^  ^'  5^^^^  Secretary. 

Hartford,    in    the   state  of    Connecticut,  in  Thos.  Turnbull, 

coBiideration    of    the    stipulations    herein  Asst  Secretary, 

"tmed  and  of  seventeen  and  60-100  dollars  Chas.  E.  Chase, 

preiaium,  does  insure  Ivy  City  Brick  Com-  2d  Ass't  Secretary. 

PtBy  for  the  term  of  one  year  from  the  17th  Countersigned  by— 

^J  of  April,  1896,  at  noon,  to  the  17th  day  Thos.  F.  Barrett,  Agent, 
of  April,  1806,  at  noon,  against  all  direct 

Im  or  damage   by    fire,  except  as  herein-  *UpQn  these  facts,  judgment  was,  on  De-[473] 

•fter  provided,  to  an  amount  not  exceeding  cember  13,  1899,  entered  in  favor  of  the  de- 

«te  thousand  dollars,  to  the  following  de-  fendant.     This  judgment  was  taken  on  appeal 

^bed   property,    while    located    and    con-  to  the  court  of  appeals  of  the  District  and 

Gained  aa   described   herein,   and   not   else-  by  that  court  on  June  12,   1900,  reversed, 

^here,  to  wit:     I\*y   City  Brick  Company,  and  the  ease  remanded  with  directions  to 

tlfiOO.    On  machinery  of  every  description,  enter  judgment  for  the  plaintiffs.     17  D.  0. 

^liyers,   cars,    apparatus,    equipments,    and  App.  14.    Thereupon  the  case  was  brought 

^Is,  contained  in  their  one-story  brick  and  here  upon  certiorari.     181  U.  S.  617,  45  L. 

frame   atnicture    with    metal    roof   (about  ed.  1030,  22  Sup.  Ct  Rep.  045. 


49S-m  SuvBBUK  CouBT  or  xaa  Ukiid  Staxes.  Oor.  T^m, 

tfr.  SmhbaI  B.  Psnl  kr^pied  tlie  cause,  aoadiUon   prerenta   Uie  contrAct  from  btk- 

and,  with  ifr.  Alewmder  Wolf,  filed  a  brief  ing  effect,  is  not  doubted.    In  this  court  the 

forjMtitioner:  question  ia  at  rest.     Burba  v.  DuEaney,  IBS 

The  nMnaal  d^liveiy    of    an    iiutruiiient  U.  8.  228,  23H,  38  L.  ed.  69B,  701,  U  Sup. 

may  alwa^a  be  proved  to  be  on  a  condittoD  CL    B*p.   810,   620.    Ttiat   was   an   action 

which  has  not  been  fulfilled,  in  order  to  avoid  brought  on  a  promissor;  note  executed  and 

iU  effect.  delivered  by  the  defendant  to  the  plaintiff, 

Barke  v.  Dulanef,  163  U.  8.  22S,  SB  L.  ed.  and  it  was  held,  reversing  the  trial  cour^ 

698,  U  Sup.  CL  Rep.  S16.  oompetent   to  show   a  parol   agreement  b» 

This  rule  ajiplin  to  policies  of  insurance,  tvreea  the  parties  made  at  the  time  of  the 

Uiliviile  Mut.  M.  A  F.  Ins.  Oo.  v.  CoUerd,  deliveij  of  the  note  that  it  should  not  b» 

38  N.  J.  L.  480.  oome  operative  as  a  note  until  the  maker 

RertrictiooB  and  limitations  of  the  power  wwld   exnmino   the   pn^rty   for   which  it 

of  insurance  «genta,  contained  in  a  policy  of  «*»  given  and  determine  whether  he  would 

Insurance,  operate  only  after  the  policy  has  purchase   iL     Mr.   Justice   Harlan,   deliver- 

been  delivered  and  accepted.  »W  *!>•  opinion,  reviewed  several  authoritiM 

HamiokM  v.  New  York  L.  Int.  Oo.  Ill  N.  and  summed  up  by  sUting  that,  ''accordii* 

Y.  380,  2  L.  R.  A.  160,  18  N.  E.  632.  *^  ^'  evidence  «o  offered  and  eoccluded,  tha 

Jfr.  Hemry  P.  BUI- argued  the  cause  and  wriUng   in    qu«lion   never   be<»nie,  as    W 

filed  a  brief  for  respondents :  twwai  Bur^  aiid  Dulajoty,  the  absolute  oWi- 

The  condition  connected  with  the  nonde-  8*t»on  of  tie  tornw,  but  was  dehverad  and 

livery  to  the   principejs  was  an  attempted  ^pt^   o°}y   "   &   memorandum  ol   wh^ 

Bodiflcation  which,  bVthe  terms  of  the  pol-  ^urfce  was  to  pay  in  the  event  of  tudect 

fay,  was  a  provUioi.  V«ement.  or  condiUon  '>«   V   '>~r^.»'ter«ited   in   tie  pioperbr, 

to  bo  indor^  thoreoror  added  thereto,  but  "^.  *"^  the  tune  he  w  jlected,  or  coi^ 

which  could  in  noway  affect  their  righfa^  un-  he  deemed  to  have  bo  elected   it  was  tA  take 

dor  valid  subsisting  .intnu^U.  *  ^^^^  "  »>"  promieeoiT.  note,  payable  ac- 

The  possession  of  the  policies  by  partiee  '^'^'^  ^,  "S  **^.  ?"'  «'«=.t'™'  """b 

whose  Agency  wo  limited^.  proc«  the  ^^7  ^L^dfur'  ^^l^^^  'hf  ^H^ 

ici«^^heas'sured„«ned  therein.      J"  ^d  T'^^u^S' VS^'^^to'fc'^ 

fi  ^'277^^2"  3  «:.»  ^■^207  "g^^no-t  would  mfke  for  them  a  e«tr«!t 

8.  278,  27  L.  ed,  B32,  3  Bup.  Ct.  Hep.  207.  •^^^^^  ^^  j;^  ^t,  choose  to  make  for  them- 
selves."    See  also  Quebec  BonJb  v.  BtUmam, 

Mr.  Justice  Brewer  delivered  the  opin-  no  U.   ».    178,   28  L.  ed.    Ill,  4   Sup.  CL 

km  of  the  court:  Rep.  76. 

The  question  is  whether  at  tie  time  of  the        ff  en  instrument  containing  an  abaolute 

fire  there  was  a  valid  and  subsisting  con-  promise  to  pay  mi^  be  conditionally  ddiv- 

tract  of  insurance.     The  n^otiations  in  re-  ered  it  is  difficult  to  perceive  any  good  mtr 

apect  to   the   policice   were  not  between  the  son  why  an  instrument  containing  a  pnun- 

insurer   and   tAe   insured   directly,   but  be-  ise   to   pay    upon    a   contingency   may   not 

tween  agents  of  each.    As  shown  by  para-  likewise  be  conditionally  ddivered.    If  tha 

Kapha  2  and  3  of  the  agreed  statement  of  failure  of  the  condition  in  the  one  caae  pr» 

ets,  the  agert  of  the  insurer  delivered  the  veots  the  instrument  from  becoming  dafta- 

policies  to  the  agent  of  the  insured  upon  a  it«ly  operatii'e,  why  not  in  tie  otberT     ^M 

oondition,  which    was    agreed    to   bj    both,  rule  as  to  conditional  delivety  and  the  ef- 

That  condition  failed,  notice  of  which  waa  feet  of   a   failure  of   tie  condition  baa  not 

given  bv  the  former  to  tbe  latter,  accepted  been  limited  to  promissory  notes,  but  haa 

D^  the  latter  as  putting  an  end  to  the  poli-  often  been  applied  to  other  instruments,  aa, 

ciea,  and  the  former  notified  to  come  and  get  for  instance,  a  deed  of  land,  Leppoo  v.  ITa- 

the  policies.     Several  times  the  farmer  went  lionol   Vnioti  Bank,   32   Md.   136:   Olarl;  v. 

to  the  office  of  the  latter  to  receive  tie  poll-  Oifford,  10  Wend.  310;  a  'sight  draft,  But-lVi 

cies,  but  failed  to  obtein  them  owing  to  the  ion   v.  Jfarlin,  B2   If.   Y.   670;  a  guaian'o. 

absence  of  the  latter  from  his  office.     Both  Belleoillt   8av.  Bank   v.   Bomman ,  124   III. 

;euts  treated  the  policies  as  dead,  and  no  ZOO,   16  N.  E.  210;   Merehanta'  E»o\.  Bank 
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for  premiums  was  presented  on  the   v.  iuckow,  3T  Minn.  542,  3S  N.  W.  434. 

___    ._..id  or  asked  tor  on  the  other.     Unin-        But,  coming  closer  to  the  case  at  bar, 

tentionally  the  policies  were  on  the  day  be-    us  see  what  has  been  decided  in  respect  to 


fore  the  fire  handed  in  a  paduge  with  otier  insurance  policies.     In  Broion  v.  Amerieam 

papers  to  the  treasurer  of  the  Ivy  City  Brick  Cent.  Int.  Co,  70  Iowa,  300,  30  N.  W.  M7| 

Company.  the  plaintiff  i^iplied  to  an  agent  of  the  d^ 

In  view  of  these  facts  thus  agreed  upon,  fendant  for  a  policy  of  fire  iasuianost    nM 

the  question,  broadly  stated  above,  narrows  agent  doubted  bis  authority   to  Inanra  tba 

iteelf   to  one   whether   there   can  be  a  cod-  particular   property,  but  executed  a  poUV 

dltional  delivery  of  a  policy  of  insurance,  therefor,  and,  with  the  consent  of  the  plai» 

If  there  can  be,  then  (as  there  ia  no  queation  tiff,  placed  it,  after  rec^ving  the  [Hvmllii^ 

of  estoppel  and  aa  there  waa  a.  failure  of  the  in  the  hands  of  a  third  party  to  bold  nntl] 

conation)    these    policies   had    no   binding  he   oould    communicate    with    his  priudlial 

[4T4]foroe  at  'the  time  of  the  fire.    That  as  to  and  ascertain  whether  the  risk  would  be  aa- 

oontracts    generally   there   can   be   a  condi-  cepted.     The    defendant    refused    to   aeeqpt 

tfrvml  dalivery,  and  that  tie  failure  of  the  the   risk.     The   proparty   waa   destroyttd  0 

Mg^  1ST  V.  i. 
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ire  before  the  notice  of  its  refusal  had  been 
received.  The  court  held  that  there  was  no 
deliveiy  of  the  policy  save  upon  the  condi- 
tion that  the  insurance  company  accepted 
the  risk,  and  that,  as  it  did  not  accept  it, 
the  policr^  never  became  operative. 

In  MilMlle  Mut,  M.  d  F,  Ins.  Co.  v.  Col- 
lerd,  3d  N.  J.  L.  480,  Perrin,  the  lessee  of 
OoUerd,  the  owner  of  a  mill,  applied  for  fire 
inaurance,  as  required  by  liis  lease.    Three 
policies,  each  in  a  dififerent  company,  were 
•snt  him  by  the  insurance  acent  to  whom  he 
had  applied.    He  retained  uie  policies,  pay- 
ing the  premium  on  two,  and  sent  word  to 
the  a^ent  to  the  efifect  that  he  would  look 
into  the  standing  of  the  other  company,  and 
tf  satisfied  about  that  would  pay  the  pjn- 
miiim  on  its  policy.    The  property  having 
been  destroyed  bv  fire  before  any  notice  or 
other  action  by  him,  he  went  to  the  agent 
tad  offered  to  pay  the  pronium,  which  the 
ktter  declined  to  accept.    In  an  action  on 
the  policjr  it  was  held  that  the  ccnnpany 
was  not  liable.    In  the  course  of  the  opinion 
the  court  said  (p.  483)  that  Perrin  ''merely 
held  the  policy  in  his  possession  until  he 
could  examine  it;  or,  to  use  his  own  ex- 
piession,  'look  into  the  standing  of  the  com- 
pany.'   He  distinctly  refused  to  accept  the 
policy  and  settle  for  it,  until  he  was  satis- 
fied.   This  was,  in  effect,  postponing  the  de- 
tivery,  the  acceptance,  and  the  payment  of 
the  premium   until  a  future  tune,  and  to 
this  the  company,  by  their  agent,  Buckley, 
[476]aaBented.  *The  condition  for  prepayment  re- 
mained, and  the  company  was  entitled  to  no- 
tice of  acceptance  and  prepayment  of  the 
premium  before  the  contract  for  insurance 
was  complete.    After   Perrin  had   rejected 
the  policy  it  remained  in  his  hands,  not  as 
an  executed  contract  of  insurance,  but  as  a 
proposal  to  insure  which  he  must  accept  by 
payment  of  the  premium,  before  the  company 
lonld  be  bound." 

In  Hamiekell  v.  New  York  L.  Ins.  Co. 
HI  N.  Y.  300,  2  L.  R.  A.  160,  18  N.  E.  632, 
the  plaintiff,  who  was  the  owner  of  several 
policies  of  life  insurance  issued  by  different 
eompaniee,  was  applied  to  by  the  agent  of 
tlie  defendant  to  take  out  polides  in  his 
company.  The  result  of  the  negotiations 
between  the  plaintiff  and  the  agent  was  an 
agreement  to  take  out  policies  in  the  de- 
fttdant  company,  providing  he  could  sur- 
vader  the  policies  he  already  had  to  the 
eompaniee  issuing  them  and  obtain  satiafaa- 
tory  surrender  values  thereof.  In  pursu- 
tDoe  of  an  application  duly  prepared  oy  the 
Cgent  and  signed  by  the  plaintiff,  the  de- 
fendant company  issued  two  policies,  and 
aent  them  to  its  agent  The  latter,  under 
the  agreement,  delivered  them  to  the  plain- 
tiff, wno  gave  two  notes  and  a  check  in  pay- 
Bent  therefor,  which  were  returned  by  the 
m&ot  of  tiie  company.  The  plaintiff,  hav- 
ing alter  aome  effort  failed  to  make  any 
latiafactory  arrangement  with  the  other 
eompanies,  retumea  the  policies  to  the  de- 
fenaant  auid  demanded  a  surrender  of  his 
notes  and  the  check.  The  company  declin- 
ing to  make  such  surrender,  this  action  was 
Inought,  and  it  was  held  that  the  policies 
irere  delivered  only  conditionally,  that  the 
187  IL  m. 


condition  had  failed,  and  that,  therefore, 
the  plaintiff  could  rightfully  surrender  the 
policies  and  obtain  a  return  of  his  notes  and 
check.  The  opinion  of  the  court  in  that 
case  was  delivered  by  Judge  Peckham,  now 
a  justice  of  this  court,  and  in  it,  after  re- 
ferring to  the  agreement,  it  was  said  (p. 
398,  L.  R.  A.  p.  153,  N.  £.  p.  635) : 

"This,  we  tnink,  was  clearly  a  condition 
precedent  to  the  full  delivery  and  acceptance 
of  these  policies  issued  by  the  defendant^ 
and  until  such  condition  precedent  wsjb 
complied  with  or  waived,  no  fully  executed 
and  vaJid  contract  of  insurance  existed  be- 
tween these  parties." 

See  also  Nutting  v.  Minnesota  F.  Ins.  Co. 
98  Wis.  20,  73  N.  W.  432. 

*In  the  case  at  bar  the  learned  justice  of  [477] 
the  court  of  appeals,  who  delivered  the 
opinion  of  the  majority,  after  referring  to 
other  cajBes  of  conditional  delivery  (some  of 
which  we  have  noticed  in  this  opinion) ,  stat- 
ed as  a  reason  for  distinguishing  this  case: 

"The  contracts  and  instruments  involved 
in  those  cases  are  very  different  from  the 
policies  of  insurance  sued  upon.  These  are 
elaborate  instruments  and  abound  in  stipu- 
lations and  conditions.  Amonf  these,  note 
the  following,  that  is  embraced  in  the  gen- 
eral clause  recited  in  the  preliminary  state- 
ment: "lliis  policy  is  made  and  accepted 
subject  to  the  foregoing  stipulations  and 
conditions,  togetb^  with  such  other  provi- 
sions, agreements,  or  conditions  as  may  be 
indorsed  hereon  or  added  hereto." 

"This  and  other  clauses,  limiting  the  pow- 
ers of  agents  and  requiring  all  additional 
terms  and  conditions  to  be  indorsed  in  writ- 
ing upon  the  policies,  were  devised  by  the 
insurance  company,  itself,  to  prevent  ques- 
tions concerning  ^e  conditions  upon  wnich 
its  policies  shaJl  be  'made  ajid  accepted'  from 
being  left  to  the  vagueness  and  uncertainty 
of  oral  proof. 

.  .  .  •  •  • 

"The  condition  in  this  case  was  one  in  ad- 
dition to  those  contained  in  the  policies  and 
upon  which  they  were  'made  and  accepted,' 
and  was  not  in  writing  indorsed  upon  them 
or  executed  simultaneously  therewith. 

"Our  conclusion  is  that,  by  reason  of  the 
nature  and  terms  of  the  policies,  it  is  not 
competent  to  show  their  delivery  to  the  in- 
sured upon  a  verbal  condition,  making  their 
existence  as  contracts  depend  upon  the  sub- 
seouent  ratification  of  another  agent.'* 

The  argument  is  that  because  the  policies 
contained  various  stipulations  restricting 
the  power  of  the  agent,  it  is  incompetent  to 
prove  that  the  contract  never  came  into 
operative  force  by  a  final  unconditional  de- 
livery. But  t^ese  stipulations  apply  only 
to  a  contract  which  has  become  executed, 
and  do  not  apply  where  the  contract  has  not 
been  completed  by  an  absolute  delivery  of 
the  instrument  No  instrument  could  be 
more  absolute  than  a  promissory  note,  yet 
it  is  clear  from  the  'authorities  that  parol [478} 
evidence  is  admissible  to  explain  its  posses- 
sion by  the  payee,  and  show  that  that  pos- 
session was  not  the  result  of  a  final  deliv- 
ery, but  only  of  one  upon  condition,  and 
sJso  that  the  condition  failed.    Possession 
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cannot  be  coDcluBive  upon  the  question  of  de- 
livery. Otherwise,  a.  poaseasion  wrongfully, 
even  feloniously,  obtained  would  binil  a  par- 
ty to  a  contract  when,  perchance,  much  re- 
mained to  be  done  before  the  maicer  waA 
ready  to  assume  the  obligations  of  the  con- 
tract. There  is  no  stipulation  in  this  policf 
which  either  in  terms  or  by  implication  for- 
bids such  t,  transaction  aa  was  in  fact  had 
b^ween  these  two  agents.  There  is  no  at- 
tempt, b^  parol  testimony,  to  contradict  any 
stipulations  of  the  policy,  something  whtcli 
we  have  recently  heid  cannot  be  don«, 
l^orlkcm  Assar.  Co.  v.  Grand  Vitto  Bldg. 
A.eso.  \S3  U.  S.  30R,  46  L.  ed.  213,  22  Sup. 
Ct  Hep.  133.  With  reference  to  this  ques- 
tion, we  quote  approvingly  from  Bamickell 
V.  Sew  York  h.  Ins.  Co.  Ill  N.  Y.  308,  399, 
400,  2  L.  R.  A.  153,  IB  N.  E.  635,  830: 

"The  provisions  contained  in  the  policiea, 
which  are  above  quotei!,  relate  to  the  policies 
themselves  after  they  should  become  execut- 
ed instruments  between  the  parties.  All 
negotiations  had  before  such  event,  and  *J1 
parol  agi'cements  between  the  assured  and 
tJie  agtnt  of  the  defendant,  would  have  been 
miTgi'd  in  the  contract  evidenced  by  the  pol- 
icies themselves  bad  the  negotiations  been 
carried  out  as  intended,  and  such  policies 
been  absolutely  delivered  to  and  accepted  by 
the  plaintiff.  Hence,  any  oral  representa- 
tion or  stoteinents  made  by  the  agent  of  the 
company,  and  not  contained  in  the  contract 
of  insurance,  would  have  formed  no  part 
tliereof,  and  could  not  have  been  insisted  up- 
on by  the  plaintiff  as  against  the  defendant 
company.  .  .  .  Insurance  companies 
may,  with  entire  propriety,  provide  va  the 
same  manner  as  the  defendant  provided  in 
the  policiea  in  question,  in  cases  where  the 
contract  of  inRU ranee  becomes  executed. 
There  it  is  highly  necessary  and  important 
for  Uie  company  to  know  exactly  Itow  far 
they  a.re  bound  and  the  entire  nature  of  tbe 
contract  which  has  been  made  between  them 
and  the  assured.  But  an  agreement  between 
an  individual  and  the  agent  of  a  company, 
by  which  the  policy  is  accepted  "mly  upon 
[47 9] conditions  relating  to  the  same,  *and  an 
agreement  to  hold  the  policy  until  the  per- 
formance of  those  conditions,  or  a  failure  to 
perform,  cannot,  as  we  think,  result  in  any 
serious  inconvenience  to  Uie  company.  But 
whether  that  is  so  or  not  cannot  alter  the 
right  of  an  individual  to  refuse  to  be  bound 
by  a  policy  of  insurance  until  he  has  abso- 
lutely received  and  accepted  it." 

For  these  reaaons  we  are  of  opinion  that 
the  facts  found  show  that  there  was  no  final 
nnd  ahFtolute  delivery  of  the  policies;  that 
the  condition  upon  which  they  were  depos- 
ited with  the  agent  of  the  insured  faued, 
and,  therefore,  that  at  the  time  of  the  fire 
there  was  no  subsisting  contract  of  indem- 
nity between  the  company  and  the  insured. 
The  judgment  of  the  Court  of  Appealt  is 
reversed,  and  the  case  remanded  to  tliat 
court  with  instructions  to  set  aside  its  judg- 
ment and  enter  one  affirming  the  judgment 
of  tlie  trial  court 
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Bn-or  to  *tat«  court  —  Federal  fUMffon  — 
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.  A  writ  of  error  to  revEew  a  Judimsnt  of  a 
state  court  adverse  to  a  title  claimed  uodar 
a  BpBuiib  crant  alleeed  to  have  been  per- 
fected under  Ibe  treat;  witb  Spafn  of  Febru- 
ary 22,  1SI9  (S  Slat,  st  L.  252),  and  a  pat- 
ent tram  tbe  United  Btatea  In  alleged  COD- 
flnuntlon  at  sncb  claim,  will  not  be  dlimlsMd 
wbere  tbe  Federal  questions  so  lalied  can- 
not be  considered  as  trlvolous  and  undeserv- 
ing of  notice. 

.  Tbe  state  of  Alabama  wbea  admitted  Into 
tbe  UdIod  became  entitled  to  tbe  soil  below 
blgb-water  mark,  under  tbe  navigable  water* 
wltblQ  tbe  limits  of  tbe  state,  wbere  It  bad 
not  been  previouslr  granted. 

.  Ko  vested  rights  of  owners  o(  land  adjacent 
to  a  tidal  ilresm  vere  dtitnrbed  bj  tb*  Aln- 
bsma  act  of  Januar;  SJ,  1867,  graotlDg  to 
tbe  citr  of  Mobile  so  much  ot  tbe  sbors 
and  sol]  under  sucb  stream  as  Is  wltblo  the 
city  boundsrles.  since  such  act  amounts  to 
no  more  than  a  declaration  that  tbe  rlchta 
poBsrsBed  bj  Ibe  state  In  such  shore  and  soil 
were  erenCed  to  sucb  city. 

.  A  cbsuge  of  view  b;  the  blgbest  court  of  a 
state  with  respect  to  tbe  limit  of  private 
ownership  upon  tide  waters  does  n~~ 
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eral  Conslltutlan.  whtcb  can  be  reviewed  In 
tbe  Supreme  Court  of  tbe  Uolted  Slstes. 

.  A  aupposltlOD  of  a  clalmsnl  under  an  al- 
leged gpSQlsh  land  grant,  that  such  grant 
once  eiisted  and  bus  been  lost  by  time  or  ac- 
cident, Is  no  evidence  of  an  aitual  grant. 

:.  A  teport  of  the  Commissioner  of  Public 
Lands  in  favor  of  a  claim  under  an  alleged 
gpanlBh  land  Erant  Is  insufllcleDt  to  render 
applicable  the  provisions  of  tbe  treaty  with 
Spain  of  February  22.  1819  (8  Stat,  at  U 
252),  for  tbe  conllrmatloa  of  such  granti^ 
where  U  contains  no  otber  deocrlptlon  of  tb* 
land  granted  than  Ita  area  In  arpenta  and 
the  statement  that  It  Is  situated  on  the  M» 
bile  river,  but  that  no  aurvey  of  tbe  land  ex> 
lated. 

'.  Defenaea,  In  an  action  In  ejeetmuit  broutbt 
by  a  mualclpallty  In  a  state  court,  ot  estop- 
pel, license,  payment  of  taiea.  the  nnconstt- 
tuttonallty  of  s  state  atatute  because  the  tl. 
He  does  not  describe  Its  subject,  want  ot 
power  in  the  state  to  convey  Its  title  to  the 
munlclpnllly.  and  tbe  statute  of  limitations, 
— are  o(  a  local  nature,  and  present  no  Fe4- 
Nora. — OiTwrKi  of  enor  /rom  F7iKt>d  Biatti 

luprsHie   Court    to    itate   oourli — see    notes    t« 

Inmblln  v.   Western   Land  Co.  ST  L.  ed.  U.  8. 

:aT  :   Kipley  v.  Illinois  ta  ret.   Akin.  42  L.   ed. 

J.  8.  998  ;  and  Re  Buchanan.  89  I^  ed.  D.  8.  8B4. 
At  to  tUte  to  land  under  icatrr — see  note  to 

kilT  v.  Cougle  (Mich.)  42  L.  R.  A.  161. 
On  the  vueilloa  of  the  title  to  lend  between 

lil/h  and  loio  waler  morfct — eee  note  to  Waverty 

iVnter   Front   tmpror.   *   DeveiopDMnt    Co.   r. 

Vhile  (Va.)  46  L.  B.  A.  321. 

1ST  V.  m. 


UoBiLi  TumnPoafrLnoK  Co.  r.  Hobiul 


480,481 


IS  ERROR  to  the  Supreme  Court  of  the 
State  of  AlalMuna  Lo  review  «  jud^ent 
■hiiji  BitiTmed  a.  judgnieDt  of  a.  Oiicuit 
Court  of  that  State  in  favor  of  the  city  uf 
Uuuilo    Id    an    action    in    ejectment.     Af- 

Sm  same  cue  below,  128  AU.  335,  30  So. 
US. 
Stalcm^it  hj  Mr.  Justice  Browai 

Thifl  was  an  aotitw  iu  ejecLment  brought 
In  the  Btute  circuLi  court  by  the  city  of  Mo- 
tale  xgainat  tlie  Mobile  Tiansportation  Com- 
Ky,  to  recover  a  portion  of  llie  shore  and 
of  the  Mobile  river  in  the  city  of 
Uoljile,  between  high-water  mark  and  the 
tliunel  line  or  point  of  practicaJ  navigft- 
bJli^. 

In  support  of  its  title  the  city  retied  upon 
the  folloH'in;;  acts: 

L  An  act  of  Congress  approved  March  2, 
laiB,  entitled  "An  Act  to  t:nable  the  People 
of  the  Alabama  Tarritory  to  Form  a  Consti- 
lution  and  State  Government,  and  for  the 
Admiseion  of  Such  State  into  the  Union  on 
U  Equal  Footing  witli  Uig  Original  States." 
1  StU.  at  L.  48U,  chap.  47. 

2.  An  ordinance  of  the  convention  of  Ala- 
btua  adopUd  August  2,  1S19,  accepting  the 

Kopoaition  offered  by  Concresa.  Ala.  Code 
It,  p.  68. 

J.  A  resolution  of  Congress  of  December 

[481)U,  IHID,   declaring   'the  admission  of  the 

•tst«  into  the   Umon.  with   a  Constitution 

"hich   had    been   adopted   by    the  state,     3 

EUL  nt  L.  008. 

4.  An  act  of  the  general  assembly  of  Ala- 
huu,  approved  Januajy  31,  18GT,  entitled 
■■-^n  Act  Grunting  the  City  of  Mobile  the 
BjHriiin  Sights  in  the  River  Front,"     Acta 

tt  laeo-flT,  p.  307. 

5.  An  act  of  the  assembly,  approved  Feb- 
niarj  IB,  1895,  entitled  "An  Act  to  Rx  the 
Bight  of  the  City  of  Mobile  to  Certain  Real 
"Ute."    Acts  of   1804-95,  p.  815. 

1  An  act  approved  December  5,  1898 
(-trta  ISoa,  p.  40),  amending  the  last  act 

Stveral  acts  respectinp  the  in  corpora,!  ion 
uf  Ilie  city  of  Mobile,  unnecessary  la  be  con- 
udered,  were  also  offered  in  evidence.  It 
'>!)  admitted  tJiat  defendant  was  in  posset- 
■ion  of  the  lands. 

Defendant  pleaded  the  statute  of  limita- 
lioni,  and  offered  in  evidence  certain  "docu- 
■ooits,  legislative  and  executive,  of  the  Con- 
gresi  of  the  United  States,  in  relation  to  the 

Kbiie  lands,  from  the  first  session  of  the 
rat  (ingress  to  the  first  session  of  the 
Twenty-third  Congress,"  and  particularly 
tUt  relating  to  the  claim  of  one  Regis  Ber- 
noudy,  who  claimed  under  a  Sp3.iiisli  giant 
nude  March  3,  1792,  to  Joseph  Jfunora,  to- 
gether with  evidence  of  the  report  of  the 
Und  Commissioner  in  favor  of  Iiis  claim,  and 
■  patent  of  the  United  SUtc*  dated  Decern- 
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I    bar  28,  1S30,  to  the  asslgiieei 

wherein  it  was  reeited  that  the  claim  of 
Bernoudy  (entered  as  No.  11}  wh  affimied, 
had  been  surv^ed,  and  was  by  such  title 
granted  unto  his  assignees.  The  defendant 
also  offered  an  unbroken  chain  of  deeda 
from  these  assinieea  to  the  transportatioD 
company,  as  well  as  proof  of  an  adverse  poe- 
session  of  the  land*  described  in  tiie  com- 
plaint, under  a  color  of  right,  for  twenty 
years  before  bringing  snit. 

All  this  evidence  was  excluded  by  the  cir- 
cuit court,  whose  action  in  that  particular 
was  atllrmed  by  the  supreme  court  of  tbe 
state.    128  Ala.  33S,  30  Bo.  646. 

Mr.  Frederlok  O.  Bra>ilMrc  argued  the 
cauae,  and,  with  Mr.  Eugene  H.  Leida,  filed 
a  brief  for  plaintiH  In  error; 

There  is  a  line  of  dedeions  In  the  Alabama 
reports  relating  to  the  river  front  of  Mobile, 
all  of  which  have  reoogniaed  private  owner- 
ship of  said  front. 

Hagan  t.  Campbell,  8  Fort  (Ala.)  9,  3S 
Am.  Dec.  287;  Uobile  y.  Eelava,  9  Port. 
(Ala.)  677,  33  Aro.  Dec.  326;  Mage«  v.  Dot 
ex  lUm.  HalUll,  22  Ala.  899;  Sullivan  r. 
SpolsKooit,  82  Ala.  163,  2  So.  716. 

The  geneial  rule  in  Alabama  has  always 
been  that  the  owner  of  lands  bordering  on  a 
navigable  river  owned  to  the  line  oi  low- 
water  mark. 

Webl}  V.  DemopoUt.  9S  Ala,  IIS,  21  L.  R. 
A.  02,  13  Bo,  EB9,  87  Ala.  870,  6  So,  408; 
WiUiaina  v.  Qlover,  66  Ala.  189;  Bullock 
V.  Wilton,  2  Port.  (Ala.)  430;  3  Kent's  Com. 
ed.  1854,  not£  b,  *430. 

These  docialons  certainly  constitute  a  rale 
of  property  in  the  nature  of  a  contract  with 
the  owners  of  lands  adjacent  to  the  Mobile 
river,  which  is  impairnl  by  the  recent  rul- 
ings of  the  supreme  court  of  Alabama,  com- 
plained of  in  these  proceedings. 

New  Jersey  v.  Wilton,  7  Craneh,  164,  3  L. 
ed.  303;  FUtcher  v.  Peek,  6  Craneh,  87,  135, 
3  L.  ed.  162',  177;  Kaukauna  Water  Fotaer 
Co.  V.  Green  Bay  <f  M.  Canal  Co.  142  V.  8. 
254,  35  L,  ed.  1004,  12  Sup.  Ct.  Rep.  173. ' 

The  teat  of  a  "tide"  such  as  the  law  recog- 
iiJEcs  is  a  daily,  regular  rise  and  fall  of  the 
water,  such  as  can  be  predicted  with  certain- 
ty. 

San  Franciaco  v,  Le  Roy,  13H  U.  5.  866,  31 
I,,  ed.  1096,  11  Sup.  Ct  Hep.  364. 

The  "bank"  of  a  river  is  that  space  of  ris- 
ing KTOund  above  low-water  mark,  which  is 
usually  covered  by  ordinary  high  water. 

3  Am.  &  Eng.  Enc,  Law,  2d  ed.  p,  784; 
Hotcard  v.  Ingoraoll,  17  Ala,  780. 

The  "shore"  is  "that  space  of  land  on  tlie 
borders  of  the  sea,  which  is  alternately  cov- 
ered and  left  dry  by  the  rising  and  falling 
of  the  tidej  or,  in  other  words,  that  ap.ue 
between  high  and  low  water  mark." 

22  Am.  i,  Eng.  Enc.  Law,  1st  ed.  p.  778; 
Hou^ard  v.  Ingertoll,  17  Ala.  780. 

A  contract  is  impaired  so  as  to  give  this 
court  jurisdiction  of  a  writ  of  error  to  a 
state  court,  when  rights  acquired  under  it 
are  impaired  by  some  subsequent  statute 
which  has  been  upheld  or  effect  given  to  it 
by  the  state  oourt 


SlJPBBMK  COUBT  OF  THE  UNITED  STATU. 


Oct.  Tbk, 


Bacon  v.  Texas,  163  U.  S.  216,  41  L.  ed. 
135,  16  Sup.  Ct.  Rep.  1023;  Lehigh  Water 
Co.  V.  Easton,  121  U.  S.  388,  30  L.  ed.  1059, 
7  Sup.  Ct  Rep.  916j  New  Orleans  Water- 
works Co,  v.  Louisiana  Sugar  Ref,  Co.  125 
U.  S.  18,  31  L.  ed.  607,  8  Sup.  Ct.  Rep.  741; 
Central  Land  Co.  v.  Laidley,  159  U.  S.  103, 
40  L.  ed.  91,  16  Suj^.  Ct  Rep.  80. 

The  settled  judicial  construction  of  the 
Alabama  act  of  Januaiy  31,  1867,  and  of  the 
statute  of  limitations  of  that  state,  so  far  as 
rights  were  acquired  thereunder  by  the 
plaintifif  in  error,  is  as  much  a  part  of  the 
statute  as  the  act  itself;  and  the  change  of 
decision  complained  of  in  this  proceeding  is 
the  same  in  its  effect  on  the  rights  of  plain- 
tiff in  error  as  a  repeal  or  amendment  by  leg- 
islative enactment. 

Douglass  y.  Pike  County,  101  U.  S.  677,  25 
L.  ed.  968;  Ohio  Life  Ins.  d  Trust  Co.  v. 
Deholt,  16  How.  416,  14  L.  ed.  997. 

ProoeedingB  under  such  statute,  which,  if 
taken  before  the  adoption  of  U.  S.  Const 
Amend.  14,  would  not  have  violated  the  Con- 
stitution, taken  after  the  adoption,  violate 
the  Constitution  if  prohibited  1^  the  amend- 
ment. 

Kaiukauna  Water  Power  Co.  v.  Qreen  Bay 
d  M.  Canal  Co,  142  U.  S.  254,  35  L.  ed.  1004, 
12  Sup.  Ct.  Rep.  173. 

This  court  is  not  bound  to  follow  the  con- 
struction of  state  statutes  by  state  courts, 
where  the  question  before  it  is  the  alleged 
impairment  of  a  contract. 

McCullough  v.  Virginia,  172  U.  S.  109,  43 
L.  ed.  384,  19  Sup.  Ct.  Rep.  134;  Douglas 
V.  Kentucky,  168  U.  S.  488,  42  L.  ed.  553,  18 
Sup.  Ct.  Bjep.  199;  Orr  v.  QUman,  183  U.  S. 
278,  46  L.  ed.  196,  22  Sup.  Ct  Rep.  213;  Ho- 
hoken  V.  Petmsylvania  R.  Co.  124  U.  S.  656, 
31  L.  ed.  543,  8  Sup.  Ct  Rep.  643;  Atchison, 
T.  d  8.  F.  R.  Co.  V.  Matthews,  174  U.  S.  96, 
43  L.  ed.  909,  19  Sup.  Ct  Rep  609. 

A  decision  of  a  state  couit  affecting  ri- 
parian rights,  which  is  opposed  to  the  entire 
oourse  of  previous  decisions  in  that  state, 
will  be  disregarded  by  this  court 

Hardin  v.  Jordan,  140  U.  S.  371,  35  L.  ed. 
428,  11  Sup.  Ct  Rep.  808,  838. 

This  court  can  look  into  the  title,  in  ar- 
riving at  the  conclusion  as  to  whether  the 
Federal  Constitution  has  been  violated  or 
not. 

Martin  v.  Hunter,  1  Wheat.  357,  4  L.  ed. 
110;  Bmith  v.  Maryland,  6  Cranch,  291,  3  L. 
ed.  227. 

Under  the  8th  article  of  the  treaty  between 
the  United  States  and  Spain,  of  Februaiy 
22,  1819  (8  Stat  at  L.  252),  the  title  to 
lands  which  had  been  granted  by  the  King  of 
Spain  v/as  confirmed  by  force  of  the  instru- 
ment itself. 

United  States  v.  Percheman,  7  Pet  81,  8 
L.  ed.  615. 

This  article  does  not  avoid  surv^rs  made 
after  Januaiy  24,  1818,  to  locate  grants  be- 
fore that  time,  although  such  grants  con- 
tained no  description  of  the  place  where  they 
were  to  be  located. 

United  States  v.  Domingo  Aoosta,  1  How. 
24.  11  L.  ed.  33. 


The  volumes  of  state  papers  are  evidenoe 
to  establish  a  chain  of  title  to  land. 

Watkins  v.  Holman,  16  Pet  55,  10  L.  ed. 
885;  Hall  v.  Doe  ex  dem.  Root,  19  Ala.  386; 
Stewart  v.  Trenier,  49  Ala.  492,  55  Ala.  458; 
Doe  ew  dem.  Pollard  v.  Oreit,  8  Ala.  932. 

When  the  state  was  admitted  into  the 
Union,  it  agreed  to  treat  the  navigable  waters 
of  the  state  as  its  property;  never  to  claim 
absolute  ownership  of  them,  but  merely  to 
assert  the  right  of  jurisdiction  and  control 
over  them. 

Kemp  ex  dem.  Pollard  v.  Thorp,  3  Ala. 
294;  Mobile  v.  Eslava,  9  Port  (Ala.)  577,  33 
Am.  Dec.  325;  Steams  v.  Minnesota,  179  U. 
S.  223,  45  L.  ed.  162,  21  Sup.  Ct.  Rep.  73. 

The  state  only  claims  property  in  the  shore 
as  the  representative  of  the  public,  for  pur- 
poses entirely  conservative  of  the  usufruct 
therein,  never  destructive  of  it  This  be- 
ing the  case  it  would  seem  necessarily  to  fol- 
low that  the  sovereign  power  can  make  no 
disposition  of  the  shore,  by  grant  or  other- 
wise, prejudicial  to  the  rights  of  those  for 
whom  it  holds  it  in  trust. 

Ahhott  V.  Doe  ex  dem.  Kennedy,  5  Ala. 
395;  Mobile  v.  Jfoo^,  53  Ala.  661;  People  eso 
rel.  Loomis  v.  Canal  Appraisers,  33  N.  Y. 
500;  Arnold  v.  Mundy,  6  N.  J.  L.  1,  10  Am. 
Dec.  356. 

The  state  does  not  hold  land  under  navi- 
gable water  in  fee. 

Stockton  V.  Baltimore  d  N.  T.  R.  Co.  1 
Inters.  Com.  Rep.  411,  32  Fed.  20;  Scran^ 
ton  V.  Wheels,  179  U.  S.  141,  45  L.  ed.  126, 
21  Sup.  Ct  Rep.  48;  Illinois  C.  R.  Co.  v.  Il- 
linois, 146  U.  S.  387,  452,  36  L.  ed.  1018, 
1042,  13  Sup.  Ct.  Rep.  110,  184  U.  S.  77,  46 
L.  ed.  440,  22  Sup.  Ct  Rep.  306. 

Messrs.  Frederick  O.  Bromberg  and  WiU 
liam  B.  Putney  filed  a  brief  for  plaintiff  in 
error  in  opposition  to  the  motion  to  dismiss. 

Mr.  Harry  T.  Smith  ar^ed  the  causey 
and,  with  Mr.  Gregory  L.  Smith,  filed  a  brief 
for  defendant  in  error: 

The  report  of  Commissioner  Crawford  es- 
tablished that  the  commissioner  made  the  re- 
port, but  it  did  not  establish  the  truth  of  any 
fact  stated  in  the  report,  nor  did  the  report 
set  forth  the  existence  of  such  a  grant. 

Watkins  v.  Holman,  16  Pet  25,  10  L.  ed. 
873. 

Such  an  alleged  grant  does  not  in  any  man- 
ner or  to  any  extent  strengthen  the  title  of 
the  patentee. 

Goodiitle  v.  Kibbe,  9  How.  478,  13  L.  ed. 
223;  Shively  v.  Bowlby,  152  U.  S.  28,  38  h. 
ed.  341,  14  Sup.  Ct  Rep.  548. 

The  alleged  title  of  plaintiff  in  error  is 
founded  upon  the  report  of  the  commissioner 
and  act  of  Congress  confirmatory  thereofy 
and  not  upon  any  Spanish  grant. 

Doe  ex  dem.  Chastang,  v.  Dill,  19  Ala.  421; 
Hall  V.  Doe  ex  dem.  Root,  19  Ala.  378; 
Menard  v.  Massey,  8  How.  308,  12  L.  ed. 
1091;  Chastang  v.  Armstrong,  20  Ala.  609. 

A  confirmation  act  passed  by  Congress  in 
1836  does  not  reach  back  to  the  original  ooo- 
oession,  and  exclude  grants  of  the  same  land 
made  in  the  intermediate  time,  either  by 
Congress  itself,  or  a  board  of  oommissioners 
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or  the  district  court  acting  nnder  itc  au- 
thority. 

Lea  Boia  t.  Bramell,  4  How.  449,  11  L.  ed. 
1051. 

The  treaty  of  1819  with  Spain  confirms 
by  its  own  language  all  grants  of  Spain 
theretofore  made  of  lands  in  the  territory 
wfaidi  confessedly  belonged  to  Spain, — ^that 
Is,  east  of  the  Perdido  river.  As  to  lands 
ymt  of  that  river,  the  treaty  does  not  oper- 
ate^ for  the  United  States  has  always  resisted 
Spain's  daim,  and  the  treaty  itself  declares 
that  Spain's  claim  was  not  valid. 

ffaroio  v.  Lee,  12  Pet.  511,  9  L.  ed.  1170; 
hUard  T.  Files,  2  How.  002,  11  L.  ed.  305. 

When  a  party  has  a  complete  title  under 
tibe  Spanish  grant,  no  confirmation  by  the 

United  States  can  add  any  strength  to  the 

uae. 

Doe  em  dem.  Barbarie  ▼.  Ealava,  9  How. 
445,  13  L.  ed.  209. 

Perfect  titles  made  by  Spain  before  Janu* 
iiy  24,  1818,  are  intrinsicallv  valid  and 
exempt  from  the  provision  of  the  treaty  be- 
tween Spain  and  the  United  States  ceding 
Florida;  and  they  need  no  sanction  from  the 
legislature  or  judicial  departments  of  this 
country. 

United  Staiee  t.  Wiggins,  14  Pet  350,  10 
L  ed.  489. 

The  shores  and  beds  of  all  navigable 
itreams  within  the  limits  of  the  state  became 
the  property  of  the  state  by  virtue  of  the  act 
of  its  admission  into  the  Union. 

Pollard  V.  Hagan,  3  How.  212,  11  L.  ed. 
565;  GoodHtle  v.  Kihbe,  9  How.  471,  13  L. 
ed.  220;  Doe  e»  defti.  Hallett  v.  Beebe,  13 
Bow.  25,  14  L.  ed.  35;  Hoboken  v.  Pennsyl- 
mis  R.  Co,  124  U.  S.  088,31  L.  ed.  651, 
8  Sop.  Ct.  Rep.  043 ;  Shively  v.  Bowlby,  152 
U.  8.  55,  38  L.  ed.  351,  14  Sup.  Ct.  Rep.  548 ; 
8i.  Anthony  Falls  Water  Power  Co.  v.  8t. 
Pflsl  Water  Oomrs.  108  U.  S.  357,  42  L.  ed. 
600,  18  Sup.  Ct  Rep.  157. 
^  'the  supreme  court  of  Alabama  may  take 
judicial  Imowledge  of  the  fact  that  the  fide 
ebbs  and  flows  in  the  Mobile  river  through - 
ont  the  city  front. 

12  Am.  db  Eng.  Enc.  Law,  p.  109;  Walker 
r  Allen,  72  Ala.  450;  Metzger  v.  Post,  44 
N.  J.  L.  77,  43  Am.  Rep.  341;  Cash  v.  Clark 
€(mnty  Auditor,  7  Ind.  227. 

The  Federal  court  will  not  construe  a 
ffnint  bounded  by  a  navigable  stream  as  con- 
lerrinf  any  title  below  high-water  mark,  al- 
tbough  the  state  may  allow  riparian  rights 
below  this. 

Packer  v.  Bird,  137  U.  S.  009,  34  L.  ed. 
820,  11  Sup.  Ct.  Rep.  210;  Shively  v.  Bowl- 
*y,  152  U.  S.  43,  38  L.  ed.  347,  14  Sup.  Ct 
%548. 

T^  modification  of  the  common  law  has 
been  a  restriction,  and  not  an  extension,  of 
tbe  right  of  the  riparian  owner. 

Pdcfor  v.  Bird,  137  U.  S.  000,  34  L.  ed. 
820,  11  Sup.  Ct  Rep.  210;  WHght  v.  Bey- 
•tour,  09  Cal.  120,  10  Pac.  323. 

Following  the  conunon  law,  all  the  author- 

tties,  except  in  states  controlled  by  statutes, 

4pee  thai  the  riparian  ownership  on  tide 

Waters  extends  only  to  high-water  mark. 

UohiU  v.  Eslava,  9  Port  (Ala.)  577,  33 
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Am.  Dec.  325;  Ooodtitle  v.  Kibbe,  1  AkL 
403;  Kennedy  v.  Beebe,  8  Ala.  914;  Doe  em 
dem.  Pollard  v.  Qreit,  8  Ala.  941;  People  v. 
Morrill,  20  Cal.  357;  More  v.  Massini,  37 
Cal.  432;  Wright  v.  Seymour,  09  Cal.  122, 
10  Pac.  323;  Long  Beach  Land  d  Water  Co, 
V.  Ricliardaon,  70  Cal.  209,  11  Pac.  095; 
Kimball  v.  Macpherson,  40  Cal.  108;  East 
Haven  v.  Hemingway,  7  Conn.  202;  Simons 
V.  French,  25  Conn.  352 ;  Middletown  v.  Sage, 
8  Conn.  221;  Chapman  v.  Kimball,  9  Conn. 
40,  21  Am.  Dec.  707;  State  v.  Sargent  &  Co, 
45  Conn.  373;  SulUvwn  v.  Moreno,  19  Fla. 
2\9',Riva8  V.  Solary,  18  Fla.  120;  Day  v. 
Day,  22  Md.  537;  Garitee  v.  Baltimore,  53 
Md.  432;  Martin  v.  O'Brien,  34  Miss.  22; 
Qough  V.  Bell,  21  N.  J.  L.  167,  23  N.  J.  L. 
024;  State,  Roberts,  Prosecutor,  v.  Jersey 
City,  25  N.  J.  L.  525;  Stevens  v.  Paterson 
d  N.  R.  Co,  34  N.  J.  L.  532,  3  Am.  Rep.  209; 
Wheeler  v.  Spinola,  54  N.  Y.  385;  East 
Hampton  v.  Kirk,  08  N.  Y.  400;  Oould  v. 
Hudson  River  R,  Co.  0  N.  Y.  522;  People  v. 
Tibbetts,  19  N.  Y.  623;  Roberts  v.  Baum- 
garten,  110  N.  Y.  380,  18  N.  E.  90;  Bowlby 
V.  Shively,  22  Or.  410,  30  Pac.  154;  Parker 
V.  Taylor,  7  Or.  445;  Bailey  v.  Burges,  11 
R.  J.  331;  A6om  v.  Smith,  12  R.  I.  373; 
Brown  v.  Ooddard,  13  R.  I.  70;  Oalveston  v. 
Menard,  23  Tex.  349 ;  Eisenback  v.  Hatfield, 
2  Wash.  230,  20  Pac.  539;  Harbor  Line 
Comrs.  V.  State,  2  Wash.  531,  27  Pac.  550; 
Aforse  v.  O'Connell,  7  Wash.  117,  34  Pac 
420;  Allen  v.  Forrest,  8  Wash.  702,  24  L.  R. 
A.  000,  30  Pac.  971. 

Webb  V.  Demopolis,  95  Ala.  125,  21  L.  R. 
A.  02,  13  So.  289,  is  clearly  distinguishable 
on  the  ground  that  there  the  land  in  ques- 
tion was  upon  a  navigable  river  above  the 
ebb  and  flow  of  the  tide. 

Hovoard  v.  Ingersoll,  17  Ala.  790. 

To  restrict  the  owner  to  high-water  mark 
wherever  there  is  such  and  the  river  is  actu- 
ally navigable  is  the  logical  rule  and  that 
which  is  approved  by  the  Supreme  Court  of 
the  United  States. 

Barney  v.  Keokuk,  94  U.  S.  324,  24  L.  ed. 
224;  Packer  v.  Bird,  137  U.  S.  071,  34  L.  ed, 
821,  11  Sup.  Ct.  Rep.  210. 

*Mr.  Justice  Brown  dcdivered  the  opin-[482] 
ion  of  the  court: 

1.  Motion  was  made  to  dismiss  this  writ 
of  error  for  the  want  of  a  Federal  question, 
but  in  view  of  the  fact  that  defendant's  title 
depends  upon  a  Spanish  grant  claimed  to 
have  been  perfect^  under  the  treaty  of 
1819  between  the  United  States  and  the 
King  of  Spain  (8  Stat  at  L.  252),  and  a 
patent  of  tiie  Unifted  States  dated  December 
28,  1830,  in  alleged  confirmation  of  such 
claim,  we  do  not  see  how  such  motion  can 
be  sustained,  imless  upon  the  theory  that 
the  Federal  questions  so  raised  are  frivolous 
and  undeserving  of  further  notice.  We  are 
of  opinion  that  they  cannot  be  so  considered, 
and  the  motion  to  dismiss  must  therefore  be 
denied. 

There  are  fifty-eight  asrignments  of  error, 
none  of  which  require  separate  considera- 
tion, since  all  turn  upon  the  respective 
titles  of  the  parties  to  the  land  in  question. 

MA 
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Ab  the  plaintiff  in  an  action  of  ejectment  is  gress  to  grant  a  right  of  property  in  th« 

bound  to  recover  upon  the  strength  of  his  same,  and  that  the  navigable  waters  extend- 

own  title,  we  shall  first  consider  the  several  ed,  not  only  to  low  water,  but  embraced  all 

objections  made  to  the  title  of  the  dty.  the  soil   wkhin   the   limits   of   high-water 

2.  Thait  the  state  of  Alabama,  when  ad-  mark.    This  case  was  also  affirmed  bv  this 

mitted  into  the  Union,  became  entitled  to  court  (16  Pet.  234,  10  L.  ed.  948),  though 

the  soil  under  the  navigable  waters,  below  the  cajse  as  here  presented  did  not  turn  upon 

high- water  mark  within  tJie  limits  of  the  the  riKhts  of  the  state  to  land  beneath  its 

state,  not  previously  granted,  was  so  conclu-  navigable  waters  below  high-water  mark, 
sively  settled  by  this  court  in  Pollard  v.       This  was  also  declared  to  be  the  doetrins 

Eiigan,  3  How.  212,  11  L.  ed.  565,  as  to  need  of  the  supreme  court  of  Alabama  as  late  as 

no  further  consideration.    This  was  also  an  1853,  when  in  Magee  v.  Doe  ex  dem.  HaUeitf 

action   of  ejectment  for  lands  below  hi^h-  *22  Ala.  699,  it  was  held  that,  if  the  Mo-  [41 

water  mark  in  the  city  of  Mobile.    The  plain-  bile  river  were  the  eastern  boundary  of  ths 

tiffs  insisted  that,  by  the  compact  between  grants  in  question,  the  lines  could  not,  im- 

the  United  Stages  and  Alabama,  on  her  ad-  der  the  decisions  of  that  court,  as  well  as 

mission  into  the  Union,  it  was  agreed  that  those  of  the  Supreme  Ck>urt  of  the  United 

the  people   of   Alabama   forever  disclaimed  States,  extend  beyond  high-water  mark  ai 

all  right  or  title  to  the  waste  or  unappro-  that  time,  citing  Pollard  v.  Hagan,  3  Ala. 

priat^  lands  lying  within  the  staAe,  that  291,  Affirmed,  as  above  stated,  in  3  How. 

the  same  should  remain  at  the  sole  disposal  212,  11  L.  ed.  565;  Ahhoi  v.  Doe  em  dem. 

of  the  United  States ,  and  that  all  the  navi-  Kctmcdy,  5  Ala.  393,  and  Ooodiitle  v.  Kibb9p 

gable  waters  within  the  state  should  forever  9  How.  471,  13  L.  ed.  220.    This  last  case 

remain  public  highways ;  and  hence,  that  the  was  little  more  than  an  affirmance  of  Pol^ 

lands  under  the  navi^ble  waters,  and  the  lard  v.  Hagan. 

public  domain  above  high  water,  were  alike       On  January  31,  1867,  the  general  assem- 

reserved  to  the  United  States,  and  alike  sub-  bly  of  Alabaina  passed  "An  Act  Granting 

ject  to  be  sold  by  them;  and  that  to  give  the  City  of  Mobile  the  Riparian  Bights  in 

any   other   construction  to   these  comoacts  the  River  Front,''  the  first  section  of  which 

[483]would  be  to  yield  up  to  Alabama,  *ana  the  enacted  that  "the  shore  and  the  soil  under 

other  new  states,  all  the  public  land  within  Mobile  river,  situated  within  the  boundary 

their  limits.    This  court,  however,  held  that,  lines  of  the  city  of  Mobile,  as  defined  toA 

when  Alabama  was  admitted  into  the  Union,  set  forth  in  §  2  of  an  act  to  incorporate  the 

on  an  equal  footing  with  the  original  states,  city  of  Mobile,  approved  February  2,  1860, 

she  succeeded   to  all    the  righto  of  sever-  be  and  the  same  is  hereby  granted  and  de- 

eignty,  Jurisdiction,    and    eminent   domain  livered  to  the  city  of  Mobile." 
which    Georgia   posses^   at   the  time  she       "Sec.  2.  Be  it  further  enacted.  That  tlie 

ceded  the  territory  of  Alabama  to  the  United  mayor,  aldermen,  and  common  council   of 

States,  and  that  nothing  remained  to  the  lat-  the  city  of  Mobile  be  and  they  are  hereby 

tor,  according  to  the  terms  of  the  agreement,  created  and  declared  trustees  to  hold,  pos- 

but  the  public  lands.    In  summing  up  its  g^ss,  direct,  control,  and  manage  the  shore 

conclusions    the    court    hdd:     "First,    the  ^nd  soil  herein  granted,  in  such  manner  as 

shores  of  navigable  waters,  and  the  soils  un-  j-hey  may  deem  best  for  the  public  good." 
dcr  them,  were  not  granted  by  the  CJonstitu-       j^  ^^i^  y   j^^^  Orleans,  N.  d  T.  H,  Co. 

tion  to  the  United  States,  but  were  reserved  55  j^^^    ^gO,  decided  in  1876,  it  was  also 

to   the   states    respectively.    Secondly,    tlie  ^^^^  ^j^^^^  ^^  ^i^l^  ^^  ^y^^  ^^^^^  ol  j^U  ^j^ 

new  states  have  the  same  nghts   sovereign-  ^^.^^^  ^^^^^^  ^^.^^g  i„  ^y^^  ^tate,  for  the 

ty,  and  jurisdiction  over  this  subject  as  tiie  ^    ^     ^  ^        ^^.         ^  .^  ^^^  j,    ^^^^      y^ 

?iS^s:^^-to?hLlJbiir^^^^^^   ^i  '^^,j-j^,s^^^ 

power  of  Congress  to  make  all  needful  rules  ^fy^  permissibly   but   in    accordance   with 

ind  regulations  for  the  sale  and  disposition  the  trust  annexed  to  the  title     The  place  in 

thereof  conferred  no  power  to  grant  to  the  (^ontroversy  was  a  slip  beneath  twojvharves, 

plainUflfs  the  land  in  controversy  in  this  but  whether  it  was  covered  at  high  tide  by 

^^g^  M  the  water  of  the  nver  was  a  fact  al>out 

The  supreme  court  of  Alabama  having  ap-  which   the  evidence  conflicted,   though   ths 

proved  a  charge  to  the  jury  that  "if  they  be-  court  incUned  to  the  opinion  that  land  had 

tieved  the  premises  sued  for  were  below  the  been  formed  which  was  not  «8«a"y ^covered 

usual   high-water  mark,  at  the  time  Ala-  by  water  at  high  tide.     It  was  held  the  UUe 

bama  was  admitted  into  the  Union,  then  the  was  in  the  state.  ««   *,      ,on        ^ 

act  of  Ck)ngress"  (passed  in  July,  1836,  con-       1"  Mtlltame  v.  Olover,  66  Ala.  189,  part 

finning  the  title  of  the  plaintiflf),  "and  the  of  the  land  in  controversy  was  an  island  in 

patent  in  pursuance  thereof,  could  give  the  the  Tennessee  river.     Some  12  acres  of  the 

plaintiflfs   no  title,"  ite  judgment  was  af-  tract    lay    between     high     and    low   water 

firmed.    The  opinion  of  the  court;  was  pro-  marks,  and  was  covered  with  water  in  hish 

nounced  in  1844  Goods.     The  court  held  that  the  ownership 

Prior  to  this  time,  however,  and  in  1839,  oi  the  plaintiff  extended  to  the  maivin  •©! [41 
the  supreme  court  of  Alabifma  in  the  case  J-be  water  at  its  ordinary  stage,  and  himce 
of  Mobile  V.  Ealava,  9  Port.  (Ala.)  577,  33  embraced  the  land  between  high  and  low 
Am.  Dec.  325,  had  also  held  that  the  navi-  water  marks.  As  the  Tennessee  nver  is  not 
gable  waters  within  that  state,  having  been  a  tidal  stream,  but  empties  into  the  Missis- 
dedicated  to  the  use  of  the  citizens  of  the  aippi  far  to  the  north  of  Alabama,  the  court 
United  States,  it  was  not  competent  for  Con-  in  using  the  words  "between  high  and  low 
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marks"  must  have  had  reference  io  title  of  the  riparian  proprietor  extended  to 

the  difference  between   the  river  at  floods  low-water  mark,  but,  said  the  court,  "these 

and  at  its  ordinary  stage.    No  reference  was  cases  in  nowise  conflict  wiith  t)ie  common- 

nuide  to  the  prior  authorities  respecting  tide  law  rule,  so  often  approved  by  this  court  and 

waters.  other  jurisdictions,  that  on  streams  where 

In  DemopoliM  v.  Webb,  87  Ala.  659,  6  So.  the  tide  ebbs  and  flows,  grants  of  adjoining 

408,  the  case  did  not  turn  upon  the  owner-  lands  only  extend  to  the  ordinary  hig;h-tide 

•hip    of    land   below   hi^h-water   mark,   al-  line  along  the  shore.     The  law  is  dennitely 

though  the  court,  in  delivering  the  opinion,  setitled  as  to  this  point,  and  it  could  hardly 

•aid:     "Under  our  decisions,  when  a  person  have  been   the  purpose  of   the  decision   in 

owns  lands  on  a  navigable  river  his  owner-  Webb  v.  Demopolis  to  disturb  this  rule  of 

ibip  ia  held  to  extend  so  far  as  to  embrace  property,  supported  by  a  vast  array  of  au- 

the    land    between    high    and    low    water  thorities,     without     making     reference     to 

marks,"  citing  Williams  v.  Olover,  66  Ala.  them." 

i8U,  which,  as  before  stated,  related  to  land       But  we  are  of  opinion  that  there  is  no 
upon  an  island  in  the  Tennessee  river,  and  coulliot  between  the  cases  in  Alabama,  inas- 
not  upon  A  tidal  stream.    The  land  in  ques-  much    as    the    cases    which    hold    that    the 
tion  was  in  the  city  of  Demopolis,  on  the  rights  of  the  riparian  proprietor  extend  only 
Tombigbee  river,  a  navigable  stream  empty-  to  high-wat«r  mark  are  cases  arising  upon 
ing  into  the  Bay  of  Mobile,  and  at  this  point  navigable   tide  waters,  where  the  rise  and 
apparently   far  above  the   tidal  effect.     In  fall  are  of  daily  occurrence,  and  not  usually 
the  same  case  afterwards  before  the  court  subject  to  much  variation  in  height.     In  re- 
on  its  merits   (Webb  v.  Demopolis^  05  Ala.  gard  to  this  class  of  cases  the  rule  laid  down 
U6,  21  L.  R.  A.  62,  13  So.  289),  the  court  by  the  supreme  court  of  Alabama  in  Mobile 
hdd  that  whether  a  grant  of  the  United  v.  Ealava,  9  Port.   (Ala.)   577,  33  Am.  Dec. 
States  to  land  lyii^  on  a  navigable  stream  325,  that  private  ownership  extends  only  to 
within  the  limits  of  a  state  extends  to  hi^h  high-water  mark,  has  been  consistently  ad- 
or  to  low   water  mark,  or   to   the  middle  liered  to  ever  since,  and  notably  so  in  Doe 
thread  of  the  stream,  was  not  a  Federal,  but  ex  dem.  Kennedy  v.  Beebe,  8  Ala.  909,  914; 
t  local,  question,  citing  Barney  v.  Keokuk,  Doc  ex  dem.  Pollard  v.  Oreit,  8  Ala.  930, 
94  U.  S.  324,  24  L.  ed.  224;  Packer  v.  Bird,  941;  Magee  v.  Doe  ex  dem.  Eallett,  22  Ala. 
137U.  S.  061,  34L.  ed.  819,  11  Sup.  Ct.  Rep.  699,   719;    Abbot  v.   Kennedy,  5   Ala.   393; 
210;  Bt,  Louis  V.  Rutz,  138  U.  S.  226,  34  L.  Boulo  v.  yew  Orleans,  M.  d  T.  R.  Co.  55 
ed.  941,   11   Sup.  Ot.  Rep.  337;   Hardin  v.  Ala.  480;  while,  upon  the  o<ther  hand,  in  the 
Jordan,  140  U.  S.  371,  35  L.  ed.  428,  11  Sup.  cases   which   ♦hold   that  private  owner8hip[487J 
Ct  Rep.    808,    835,   and   Kaukauna   Water  extends  to  low- water  mark  {Bullock  v.  Wil- 
Poucer  Co.  v.  Oreen  Bay  d  M.  Canal  Co.  142  son,  2  Port.  (Ala.)  436;  Williams  v.  Glover, 
U.S.  255,  35  L.  ed.  1004,  12  Sup.  Ct  Rep.  66  Ala.    189;    Demopolis  v.   Webb,  87   Ala. 
173,  and  also  held  that  "the  rule  which  this  G59,  6  So.  408,  and  Webb  v.  Demopolis,  95 
•tats  has  adopted  and  declared  through  this  Ala.  110,  21  L.  R.  A.  62,  13  So.  289),  the 
court  is  that  a  grant  by  the  United  Staites  lands  were  situated  upon  a  navij^able  river 
to  land  bordering  on  a  navigable  river  in-  far  above  the  tidal  influence,  and  high  and 
dudes  the  shore  or  bank  of  such  river,  and  low  water  marks  were  determined,  not  by 
extends   to  the  water   line  thereof   at  low  the  action  of  the  *tides,  but  bv  the  actual 
water."    In   none  of  the  above  cases  cited  rise  and  fall  of  the  river  at  different  season^ 
from  our  reports   were  the  lands  situated  of   the  year.     With    regard   to   this   latter 
within  tide  waters.  class  of  cases  there  is  a  great  conflict  of  au- 
Kelying   upon   these   cases   from   the  su-  thority   in   the  staite  courU,   some  holding 
preme  court    of   Alabama,    the   transporta-  that  the  rights  of  the  riparian  proprietor 
tion  company  attack  the  constitutionality  of  are  bounded  by  high-water  mark,  others  by 
the  act  of  January  31,  1807,  conveying  to  low-water    mark,    and    still   others   by    the 
fAftflix/  ^^^  ^^  Mobile  the  shore  and  soil  under  thread  of  the  stream.     Some  of  these  cases 
l«flJMobilerivcr, 'because  the  act  impairs  ♦vested  are  mentioned  in  the  opinion  of  Mr.  Justice 
ngbta,  because  riparian  rights  are  proper-  Bradlev,  in  Hardin  v.  Jordan,  140  U.  S.  371, 
ty,  and  because  the  rule  in  Alabama  is  that  392,  35  L.  ed.  428,  433,  11  Sup.  Ct  Rep.  808, 
t  grant  liy  the  United  States  of  lands  bor-  933^  and  a   la-rge  number  of  them  are  re- 
dwing on   a  navigable   river   includes   the  ..je^ed  in  part  1,  chap.  3,  of  Gould  on  Wa- 
Jhore  or  bank  of  such  river,  and  esotcnds  to  ^        ^.^^,^  n^^,.,     ^11  the  cases  seem  to  be 
toe  water  line  at  low  water."     In  this  con-  ^oH^ted 
Sni^^J^""  comnany  insists  that  the  deci-        ^^^    ;^^  .^  j^  ^^.^^^  conceded  that  there 

nons  above  cited  constitute  a  rule  of  prop-  .    j  1  ,  g ;   :  «  ;«    ai„k««,« 

erty  in  the  nature  of  a  contract  with  the  ^ ad  been  a  clmn-e  of  opinion  in  Alabama 
owiers  of  land  adjacent  to  the  Mobile  river.  ^^^,*^   ««P«:<^  ^  riparian   rights   upon  tide 
which  have  been  impaired  by  the  construe-  ^^-t^'^-  such  chan-c  by  no  means  raises  a 
Uon  given  to  the  act  of  January  31,  1867;  ^a^e  under  the  contract  clause  of  the  Con- 
but,  as  we  have  already  noticed,  none  of  the  sUtution.     The  status  of  real  estate  within 
cases  related  to  tidal  streams.  «•  particular  jurisdiction  is  not  so  much  one 
In  iU  opinion  in  this  case  the  supreme  of    contract   as    of    policy,    which    may    be 
court  of  Alabama  seems  to  admit  that  in  changed  at  any  time  by  the  legislature,  pro- 
^Vcbb  v.  Demopolis,  and  one  or  two  othei  vided    no   vested    riglits    arc   disturbed.     Of 
CtoC8  relating  to  the  shore  line  of  streams  course,  if  ripariaji  proprietors  have  acquired 
above  the  ebb  and  flow  of  tide  waters,  the-  •he  title  to  the  property  below  high-wat«T 
defendant  was  correct  in  supposing  that  the  mark  by  a  grant  or  prior  possession,  good 
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againat  the  state,  th^  could  oaly  be  dispoa-  evidence  of  an  actuKl  grant;  but  ■  turthor, 
eessed  hy  proceedings  in  eminent  domain,  and  even  more  aeiious,  objection  to  tha  doo- 
Tbe  act  of  1SS7  declared  no  more  ihan  that  ument,  ie  that  it  containa  no  otber  deaerip- 
tbe  rights  poeaesaed  by  tbe  state  in  tlie  shore  tjon  of  the  land  granted  than  thai  It  wma 
and  Boil  under  Mobile  river  were  granted  to  UOO  arpents  in  are*,  and  waa  situated  on  tlM 
tlie  city.  We  see  nothing  objectionable  in  Mobile  river,  but  that  no  survey  of  tJ»  land 
thU   act     What  the  sUte  held  U  held   as   existed. 

trustee  for  the  public,  and  it  had  a  right  to  'Apparently! n  confirmation  ol  this  eUiiD,[4l 
devolve  this  trust  upon  the  city  of  Mobile,  defendant  also  offered  in  evidence  n  patent 
What  it  had  not  it  could  not  grant,  and  the  of  t^  United  States,  ^ted  December  28, 
rights  of  the  riparian  proprietors  were  1636,  wherein  it  waa  recited  tluit  tliia  elaia 
neither  enlajged  noT  restricted  by  the  act.  bad  been  confirmed  by  acta  of  Congreaa 
If  Bubsequcnt  coses  have  given  ajiy  construe-  passed  in  IBIS  and  1B22  [3  Stat,  at  L.  707, 
tion  at  all  to  that  ajct,  ofwbic^  there  seems  chap.  128],  and  Uiat  It  had  been  aurr^wL 
to  be  some  doubt,  such  construction  would  Referring  to  these  acta  of  Congreea,  we  find 
not  present  i.  Federal  question,  and  if  the  that  both  contain  a  proviao  Qiat  tha  eon- 
supreme  court  of  Alabama  had  changed  ita  Urmations  and  grants  provided  to  be  madtf 
views  with  respect  to  tbe  limit  of  private  by  the  acts  "shall  amount  only  to  a  retin- 
[488]owneiahip  'upon  tide  wnteia,  ita  decision  in  quishment  forever,  on  tbe  part  of  the  United 
that  regard  cannot  be  reviewed  1^  this  States,  of  all  right  and  title  whatever  to  tlM 
count.  Central  Land  Co.  v.  Laidleg,  159  U.  lots  of  land  bo  confirmed  and  granted."  Had 
S.  103,  40  L.  ed.  91,  IS  Sup.  Ct.  Sep.  80;  this  patent  been  issued  before  the  admission 
Banlord  v.  David,  163  U.  8.  273,  41  L.  ed.  of  Alabama  into  tbe  Union,  it  would  be  dif- 
137,  l(i  Sup.  Ct.  Rep.  1051.  Upon  the  ficult  to  see  why  it  did  not  convey  »  p^wt 
whole,  we  are  of  opinion  that  there  is  no  de-  title;  but  it  was  fully  settled  by  this  court 
feet  upon  the  face  of  the  title  of  the  dty  of  with  respect  to  these  titles,  in  Pollard  t. 
which  the  transportation  company  was  enti-  llagan,  3  How.  £12,  II  L.  ed.  565;  OoodtUI^ 
tied  to  avail  itself.  v.  Kibbe,  9  How.  471,  13  L.  ed.  220,  and  Ooa 

3.  We  are  next  to  consider  whether  the  da-  ez  tfein.  HalUtt  v.  Bwbe,  13  How.  25,  14  L. 
fendant  has  a  vested  right  in  these  lands  «!■  35,  that,  inasmuch  as  all  lands  beloir 
which  could  not  be  taken  from  it  without  high-water  raarii  had  passed  to  the  state  ot 
compensation  or  proceedings  in  oninent  do-  Alabama  upon  her  admission  into  the  Union 
main.  'ti  1S19,  there  waa  nothing  left  upon  which 

By  the  eighth  article  of  the  treaty  be-  »  subsequent  patent  of  the  United  Statea 
tween  the  United  Statra  and  Spain  of  Feb-    i»uld  operate. 

ruary  22,  1819  (8  Stat,  at  h.  252),  "all  the  There  are  other  defenses  presented  by  thft 
grants  of  land  made  before  tbe  24th  of  Jan-  record  in  this  case,  such  as  that  of  estoppel, 
uary,  1818,  by  His  Catholic  Majesty,  or  ty  t"?  reason  of  improvements  made  upon  this 
his  Liwful  authorities,  in  the  said  territo-  '™d  ""th  the  acquiescence  of  the  dty,  I!- 
ries  ceded  by  His  Majesty  to  the  United  '■^'^^  *«  build  a  wharf,  and  payment  of 
States,  shall  be  reti6ed  and  confirmed  to  the  tai!es;  the  unconstitutionality  of  the  act  of 
persons  in  possession  of  the  lands,  to  the  1S07,  beoiuse  tbe  title  of  the  art  doea  not 
same  extpnt  that  the  same  grants  would  be  describe  ito  subject;  want  of  power  m  the 
valid  if  the  territories  had  remained  under  »tat«  to  convey  ita  title  to 'the  city,  and  the[« 
the  dominion  of  Mia  Catholic  Majesty."  In  '^'";'=  ?'  limitations.  Tliese,  however,  are 
support  of  tliis  alleged  grant  from  the  King    »"  "'. »  '""l  '"""^  »"'*  P^*""  "o  Ftdtiml 

of  Spain,  defendant  offered  in  evidence  vol-    l"™tlon.  .... 

ume  S  of  the  American  State  Papers,  end-  ,  ^"  ~^^'"?,'!^,*^*'  f^'V^  ^%  "*r;^ 
tied  "Documents,  legislative  and  Wutive.  ^^^  '^,"f+"'i'^  '"  ^A^V'-f^"  ^/*1 
of  the  Congr^s  of  th^  United  States  in  rel.:  ^^  ^„'/,  f^Jfu  %'^XX  "t^.^ 
tion  to  the  piibliMnnds,  from  the  first  ses-  ^orUUon  company  upon  the  case  of  IllinoU 
sion  of  tha  First  Congress  to  the  Bret  sea-  ^.  «_  c„.  v.  Itti»^t,  Ue  U.  S.  387,  36  L.  ed. 
-  -  ,  of  tbe  Tivpnty-fhird  Congress,— March    ioi8,  13  Sup.  Ct.  Rep.  110.     TbU  case,  how- 


4,  1789,  to  June  IS,  1834."  That  part  of  it 
relating  to  the  cinim  of  Regis  Bernoudy  of 
the  laud  in  question  is  printed  in  the  mar- 
489Jgin.t  The  difficulty  'with  this  report  la 
thiit  it  contains  no  grant,  but  merely  a  oup- 
position  ol  the  cluimant  that  «  grant  once 
existed,  and  had  been  lost  by  time  or  acci- 
dent.    U  is  needless  to  say  that  this  is  no 


inapplicable  for  two  reasons:  Firs^ 
11  Luras  upon  the  power  of  the  sUite  to  con^ 
vey  its  right  to  the  soil  beneath  tbe  nani^o- 
ble  waters  of  the  st&te,  and,  of  course,  below 
low-water  marl(,  not  to  a  municipal  corpo- 
ration "created  and  declared  trustees  to 
hold,  possess,  direct,  control,  and  manan 
the  shore  and  soil  herein  granted   in  sucn 


cb  have  passed  through 
tbe  olBce  nt  Ibe  commniidaDt.  bat  fouadrd, 
■■  th«  clilmaDt  (oppoaes.  on  graaU  lost  bj 

time  or  accident. 


(Page  30.) 
Number  — ,  11. 

Bt  whom  claimed,   Refls  Beraadf. 
■Dt,   Joseph  UuDora. 


timed,  Uablte  river. 

Claimed,  area  In  arpens.  600. 

in  and  Inhabitation,  from  1809  to  ISIK. 


(Signed)  Wllllsm  Crawford, 


Remarks. — Though  tbe  original  grants  upon 
which  tbe  preceding:  claims  are  founded  !>•*• 
been  lost,  jet  It  la  conceived  that  the  claim*  to 
■acb  lands,  not  exceeding  a  reasonable  qnantl- 


XTS  X8T  V.  M. 


JoHMMW  T.  N£w  Tore  Life  Iebubuice  Oa 


maimer  as  thtir  may  deem  best  for  tlie  pub- 
He  good,"  but  lo  a  private  railroad  corpora- 
tion to  bold  and  control  tor  it«  own  purpoi- 
Cij  aecand,  Uiat  case  eame  to  tbla  oonrt  from 
the  dmdt  eoort  of  tbe  United  States,  wfaicb 
wu  called  npon  to  declare  aa  am  original 
aneation  what  power  the  state  of  IIUik^ 
utd  to  eaumy  the  propertr  in  qneation  to 
tbe  lUinds  Cmtral  Railroad  Company; 
vbile  this  ease  eomaa  op  bj  writ  of  eoror  to 
the  mprama  court  of  a  statfc  whiefa  has  It- 
Mlf  I    ■  ■      ■■  .     .  .. 


p«an  in  the  petition  for  ■  writ  of  etioi  from 
that  eoart  to  tbe  atUe  court. 
,  A  deelilan  of  ■  state  eonrt,  wbkh  merely 
eoDitmei  a  itatnte  of  another  stata  ■■  Inap- 
plicable to  tbe  case  before  It,  and  doee  not 
deoj  tbe  TalldltT  ot  such  statute,  Is  not  rs- 
Tiewable  In  tbe  Snpreni*  Court  o(  tbe  Datted 
States  aa  a  declilon  denying  fall  (altb  sod 


el  that  court  upon  tbeae  qneeUoiu  is  oblig- 
atoTT  upon  us. 
Tm  judgment  of  th«  Supreme  Court  o/ 


JANE  JOHNSON,  Plff.  in  Err., 


(Bet  i.  C.  Bepottefs  ed.  *»1-4M.> 


1.  The  claim  tbst  a  stats  court  denied  fall  faltb 
4ad  credit  to  a  itatate  of  asother  state  h 
■oC  raised  In  time  to  bring  tbe  caea  within 
the  sppellste  jurisdiction  of  the  aupceme 
Cirart  of  tbe  United  States,  where  It  flret  ap- 


... «  0/  error  /nun  DiMted  8tatei 

Supreme  Court  (o  itate  eourti — eee  notes  to 
Binlilla  T.  Western  Land  Co.  37  L.  ed.  n.  fl. 
UI:  Klpley  t.  Illinois  es  ret.  Akin,  42  L.  ed. 
D.  8.  WW ;  and  Se  Bacbanan,  89  L.  ed.  D.  8. 


IN  IIRBQB  to  the  Supreme  Court  of  tbe 
State  of  Iow&  to  review  a  judgment 
which  affirmad  a  judgment  of  tbe  trial  court 
in  favor  ot  defendant  in  an  ajction  on  a  pol' 
i^  of  life  ineunuioe.     Diami»»ed. 

6m  same  case  below,  109  lows,  70B,  GO  h. 
R.  A.  08,  78  N.  W.  006. 

Statement  by  Mr.  Justice  Browmi 
'This  was  an  action  upon  a  policy  ot  in-[492 
BUTsnoe  upon  the  life  of  Frank  C.  Johnson, 
dated  December  27,  ISDO,  whereby  the  de- 
fendant insured  hie  life  in  the  sum  of  (25,- 
OOO  (or  the  benefit  of  hia  executors,  adminis- 
trators, or  asaipiB.  This  policy  was  as- 
signed to  the  plaintiff  in  1895,  and  on  Sep- 
tember 28,  1396,  Johnson  died.  The  ajinual 
premium  was  fixed  at  91,0S0,  payable  in  ad- 
vance on  November  11  of  each  year.  There 
was  the  usual  provision  for  forfeiture  in 
case  of  nonpayment  of  premiums.  The  pre- 
mium was  paid  on  November  11,  1892,  liut 
no  payments  were  made  thereoiter.  After 
Johnson's  death,  and  on  February  20,  1807, 
plaintiff  tendered  the  past- due  premiums 
with  interest  Uiereon,  which  defendant  re- 
fused to  accept,  and  this  action  woe  bi^n. 
I'lie  insurance  company  was  incorporated 
under  the  laws  of  the  state  of  New  York, 


tl,  M  were  Inhabited  and  enlUvated  ooder  tbe 

4ulib  KovemmsnC,  oucht  to  be  eonflrmed. 

tSISDed)  William  Crawford, 

Commissioner. 


(PsEe  400.) 
No.  0. 

B«PMt  en  tbe  eonSlctlDE  claims  of  Joseph  Mc- 
Cindles*  end  Segla  Bernodr.  both  of  whom 
tUIm  tbe  same  tract  of  land,  and  In  relatlaa 
to  wbose  clslms  the  former  commissioner  re- 
ported favorably. 

Former  Commls.'s  Report 

So.  ot  report,  10. 

So.  of  claim.  IJ. 

B7  whom  claimed,  Sesls  Bentody. 

Orlflaal  cTalmsnt,  Joseph  8.  Harona. 
Nitnre   of  clsln   sod  from   what  aatborlty 

Alrlvtd,  spa.  pert,  or  cert,  from  ciMnmandant : 

CiuE  lost  by  time  or  accident- 
Date  of  eUlm,  8  Ifarch,  1793. 
Qsantlty  claimed,  area  In  aipens,  SCO. 
Where  sltnated.  Mobile  river. 
Bf  whom  lisued,  Carondelet. 
Surveyed,  no  snrvey. 
rnltlvatlon  and  Inhabitation,   from  ISDS  to 

1811. 

Report  10.  claim  11.— The  claim  of  Regis 
Bemody  Is  founded  «o  a  conveyance  made  to 
bin  by  Joaepb  Qaspar  Uanors.  at  FenwcoIUi 
■hlcb  pasted  thronsh  the  oIBce  of  tbe  com- 
Bitgdant,  as  all  antbentlc  conveyances  moat 
18T  V.  S.        TJ.  8.,  Book  47. 


have  done  In  tbe  Bpunlgh  posts  of  tbe  Intend- 
anr;,  and  recognlies  (he  orlK'nal  grant  or  con- 
cesBlOQ  of  the  same  made  by  the  Baron  de  Car- 
ondelet  In  favor  ol  said  Munora  on  tbe  8d 
Marcb,  1792.  which  grant  was  produced  by 
Mud  ore  on  the  day  ot  tbe  execution  of  the  con- 
veyance to  Bernody.  The  proof  of  the  Inhabi- 
tation and  cultivation  by  Bcrnody  (until  forci- 
bly expelled  by  McCandleas)  Is  complete,  and 
tbe  iDtereor^  le  strong  that  HoQora,  the 
grBDlec.  did  comply  with  the  essential  condi- 
tions ot  the  grant,  Inamnuch  as  tbe  lostrue- 
tloaa  of  Morales  expressly  charge  the  " notaries 
and  commanrtanti  not  to  pnss  any  conveyance 
Of  laoda  where  the  conditions  of  the  grant 
were  not  previously  proven  to  have  been  con- 
piled  with :  and.  independently  of  this  consid- 
eration, tbe  declaration  ot  Hunora.  In  tbe  con- 
veyaDce  to  Bemody,  that  It  was  'the  same  land 
that  Antonio  Espejo  worked  witb  his  permis- 
sion,' msde,  too,  at  a  time  when  It  coiitd  not 
bo  Imagined  that  any  rival  claim  woald  arise. 
fumlihea  a  violent  preaumptlon  that  tbe  land 
WBi  Inhabited  or  cnltlvsted  by  or  for  Munora 
Rgrecably  to  the  Spanish  regulations.  A  tall 
report  of  all  the  evidence  presented  by  the  con- 
flicting clslmantB  1b  herewith  presented.  Upon 
tbe  beat  view  we  bave  been  able  to  take  of  the 
relative  merits  of  these  clalmB.  we  are  decided- 
ly of  opinion  that  the  claim  of  Joseph  Mc- 
Candlew  ought  to  be  rejected,  and  that  of 
Regis  Bemody  conllrmed." 

W.  Barton,  ReclaCet, 
IS  Vl% 


492-405 


Supreme  Court  of  the  United  States. 


Oct.  TBBify 


the  policy  was  issued  in  that  state,  and  the 
application  contained  an  agreement  that  the 
contrnct  contained  in  such  policy  and  in  the 
application  should  be  construed  according 
to  the  laws  of  the  state  of  New  York, — ^tlie 
place  of  said  contract  being  agreed  to  be  the 
home  oHTice  of  the  company  in  the  city  of 
New  York. 

Plaintiff,  in  reply  to  the  defense  of  non- 
payment of  premiums,  relied  upon  the  stat- 
ute of  1877  of  the  state  of  New  York,  which 
we  have  heretofore  had  occasion  to  consider  m 
several  cases,  and  which  provided  that  [chap. 
321]  "no  life  insurance  company  doing  busi- 
ness in  the  state  of  New  York  shall  have  pow- 
er to  declare  forfeited  or  lapsed  any  policy 
hereafter  issued  or  renewed,  by  reason  of 
nonpayment  of  any  annual  premium  or  in- 
terest, or  any  portion  thereof,"  except  upon 
a  written  notice  to  the  insured  stating  the 
amount  of  the  premium  due  on  the  policy, 
[403]  the  *place  where  it  should  be  paid,  and  the 
person  to  whom  the  same  was  payable,  with 
the  further  proviso  that  "no  such  policy 
shall  in  any  case  be  forfeited  .  .  .or 
lapsed,  until  the  expiration  of  thirty  days 
after  the  mailing  of  such  notice." 

There  was,  however,  in  the  state  of  New 
York  another  statute,  commonly  known  as 
the  net  reserve  law,  giving  to  holders  of  life 
insurance  which  had  been  in  force  three  full 
yeais  the  benefit  of  the  net  reserve  on  their 
lapsed  or  forfeited  policies,  by  extending  the 
life  of  tlie  policy  beyond  the  time  of  the  de 
fault. 

The  policy  in  (question  contained  a  stipu- 
lation that  **if  this  policy  shall  lapse,  or  be- 
come forfeited  for  the  nonpayment  of  any 
premium,  after  there  have  been  paid  thereon 
three  full  premiums,  ...  a  paid-up 
policy  will  be  issued,  on  demand  made,  with- 
in six  months  after  such  lapse  with  surren- 
der of  this  policy,  under  the  same  conditions 
as  this  policy,  except  as  to  payment  of  pre- 
miums .  .  .  for  such  an  amount  as  the 
net  reserve  on  this  policy  at  the  time  of 
lapse,  computed  by  the  American  table  of 
mortality,  and  interest  at  4§  per  cent,  after 
deductinpr  all  indebtedness  to  the  company, 
will  purchase  ojs  a  single  premium,  at  the 
prescjit  published  rates  of  the  company,  at 
the  age  of  the  insured,  at  the  time  of  lapse  ** 

On  December  10,  1892,  about  two  years 
after  the  policy  was  issued,  Johnson  re- 
quested the  defendant,  in  writing,  to  extend 
to  his  policy  "the  benefits  of  its  accumula- 
tion policy."  In  reply,  the  company  issued 
a  policy  or  certificate,  extending  to  his  pol- 
icy the  benefits  of  the  accumulation  policy 
plan,  and  providing  that  "after  this  policy 
shall  have  been  in  force  three  full  years,  in 
case  of  nonpayment  of  any  premium  subse- 
quently due,  and  upon  the  payment  within 
thirty  days  thereafter  to  the  company  of  any 
indebtedness  to  the  company  on  account  of 
this  policy:  1,  the  insurance  will  be  ex- 
tendetl  for  the  face  amount,  as  provided  in 
the  table  below;  or,  2,  on  demand  made 
within  six  months  after  such  nonpayment 
of  such  premium  dues  with  surrender  of  this 
policy,  paid-up  insurance  will  be  issued  for 
tJ>e  reduced  amount  provided  in  said  table; 
or,  3,  the  policy  will  be  reinstated  within  the 


^aid  sir  months  upon  pajrment  of  the  over- 
due  premium,  with  interest  at  the  rate  of  *5[41 
per  cent  per  annum,  if  tlie  insured  is  shown 
to  the  company  to  be  in  good  health,  by  a 
letter  from  a  physician  in  good  standing.** 
By  the  "table"  above  mentioned  it  was  pro- 
vided that  if  the  premiums  were  paid  to  No- 
vember 11,  1803,  the  insurance  would  be  ex- 
tended to  May  11,  189G. 

In  this  connection,  the  company  insisted 
that  the  thirty  da>s'  notice  law  of  New 
York  iiad  no  application  to  the  contract  in- 
volved, because  the  policy  sued  upon  was, 
at  the  retjuest  of  the  assured,  converted  into 
a  paid-up  policy  for  a  fixed  term,  w^hidi 
term  expired  beiore  the  assured  died. 

Construing  the  certificate  which  extended 
to  the  original  policv  the  benefits  of  the  ac- 
cumulation policy  plan  of  the  company,  the 
supreme  court  held  "that  the  clause  of  the 
original  policy  providing  for  its  forfeiture 
for  the  nonpayment  of  premiums  was  so  far 
modified  and  changed  that  upon  such  fail- 
ure the  policy  became  a  paid-up  contract 
for  the  amount  of  the  original  insurance  for 
a  certain  and  definite  time.  On  demand  of 
the  assured  within  a  fixed  period  after  de- 
fault, he  was  given  certain  other  options; 
but  in  default  of  such  demand  the  terra,  in- 
surance, as  st^atod,  took  eirect.  No  such  de- 
mand was  made  by  Johnson.  There  was  no 
forfeiture  of  Johnson's  life  contract,  as  ap- 
pellee insists.  By  the  terms  of  the  agree- 
ment which  he  made,  his  life  contract,  upon 
his  default  in  the  payment  of  the  premium 
due  November  11, 1893,  "became  transmuted 
into  a  paid  up  policy  for  a  term  ending  May 
11,  18&0.  .  .  .  The  benefits  of  that  stat- 
ute" (for  thirty  days'  notice)  "were  giyen 
only  to  policies  which  had  lapsed  or  been 
forfeited  for  nonpayment  of  premium,  d^it 
or  interest;  and  the  notice  had  to  be  given, 
to  efi'ect  this  forfeiture  or  fix  such  lapse. 
Afer  the  default  the  life  contract  continoed 
in  force  until  it  was  determined  according 
to  the  statute.  ...  In  the  case  at  bar, 
under  the  modified  contract,  immediately  on 
default  in  payment  of  the  premium  of  1893, 
the  policy  became  a  paid-up  contract  for  a 
term;  and,  if  the  assured  nad  died  within 
such  term,  plaintiff  could  recover  without 
payment  of  tlie  defaulted  premiums.  Here 
the  life  contract  did  not  run  beyond  the  de- 
fault day.  No  act  of  the  company  was  nee- 
essary  to  put  the  term  insurance  in  force. 
It  went  into  efTect  by  reason  of  the  contract. 
.  .  .  *  Adopting  an  illustration  of  the[4f 
learned  trial  judge,  if  Johnson  had  died  on 
j  May  10,  1890,  plaintiff  could  have  recovered 
i  the  full  face  of  this  policy  without  any  fur- 
j  ther  payment  being  required  of  her.  .  .  • 
I  The  notice  is  required  only  when  it  is  sought 
I  to  declare  the  contract  forfeited  or  lapsed. 
Our  conclusion  is  that  this  was  a  policy  for 
sk  term  that  expired  before  Johnson's  death, 
and  therefore  plaintiff  has  no  right  of  recor* 
erv."  109  Iowa,  708,  60  L.  R.  A.  99,  78  N. 
\V.  905. 

i 

Mr.  Coastaatiae  J.  bmytk  submitted 

■  the  cause  for  plaintiff  in  error: 

A  right  or  immunity  set  up  or  claimed 
under  the  Constitution  or  laws  of  the  United 
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States  may  be  denied  as  well  by  evading  a  notice  is  required  by  Ihat  statute  only  as  a 
direct  decision  thereon  as  by  positive  action,  basis  lor  declaring  a  forfeiture  or  lapse  ol 
Des  Moines  Nav.  d  R.  Co.  v.  /otra  Home-  a  policy  for  nonpayment  ol  premium  or  in- 
stead Co,  123  U.  S.  555,  31  L.  ed.  203,  8  Sup.  terest,  and  that  the  law  had  no  application, 
Ct   Rep.   217;    Ouipman  v.   Ooodnow,    123  because  it  was  a  non  forfeitable  policy  of 
U.  S.  548,  sub  nom.  Chapman  v.  Crane,  31  t/'im  insurance,  which  .had  expired  by  Hmi- 
Led.  238,  8  Sup.  Ct.  Rep.  211.  tation   before   the  insured    died.     VVliether 
Where  a  foreign  statute  has  been  given  the  supreme  court  of  Iowa  was  correct  in 
an  explicit  interpretation  and  construction  its  construction  of  the  applicability  of  the 
by  the  courts  of  the  state  from  whence  it  New  York  notice  statute  to  this  policy  was 
came,  and  such  construction  is  pleaded  and  immaterial,  since  it  did  not  deny  the  full 
proved,  then,  whether  or  not  the  state  court  ^^ith  and  credit  due  to  the  New  York  law, 
gave  the  foreign  statute  that  faith  and  credit  ^^^  construed  it  as  not  applying  to  the  pol- 
which  it  was  thus   shown  to  have   in  the  i<7  i°  ^w  case.    The  case  is  covered  by  that 
courts  of  the  state  from  whence  it  came  pre-  ^^  Banholzer  v.Net€  York  L.  Ina.  Co,  178  V. 
sents  a  Federal  question  for  review  here.  S.  402,  44  L.  ed.  1124,  20  bup.  Ct  Rep.  972, 
Mr.   James    H.   Molatosla   argued    the  l^^}'^  ?"°^*P!f  ^L ^^l"!*  ^-  %'*'''  ^^^  U. 
cause,  and,   with   Mr,   George  W.  Hubbell,  ?,     j''    w  ...  ^iilx  ^'i^  ^^^V"*^^.' 
filed  a  brief  for  defendant  in  error:  ^t'J^l'  ^«"^«^«.  1^5  U   ^222    39  K  ed. 
This  court  does  not  acquire  jurisdiction  on  ^^P*   ^^  °"P-  ^^'  ^^P-   '*'•  .J^  J^^^^  other- 
writ  of  error  to  the  highest  court  of  a  state,  ^'?^  ^<>"Jd  ^^""^^^  >t  p..88ible  to  bring  to 
for  the  purpose  of  posing  upon  the  ques-  ^}'l  ^•'>"'^*  ®I?TuT?^.''^!'T^.  *H  ^^^J«^ 
Uon  a*  to  whether  or  not  the  state  ^urt  ^^j!'^  ^""^^^  that  the  statute  of  another 
correctly  construed  the  laws  of  anoOier  state.  '^t^A^oh^^-S'JS    m^  ^    i!  ^^^PT^^ 

Cook  County  v.   Calumet  d  C.  Canal  d  r.^,^l,l^'t^l?l^^^^ 

Dock  Co.  138  U.  S.  635,  34  L.  ed.  1110,  11  f^^  "l^n^rZ}^^ 

^!'?.'^^:^'.'A.^^r^^^^^^^  quesUor^crmer^a?  X^t.  %Lt^' 


i^f-^oi^c-  ^'  nf^T'  ^o^a^'  ^'  ^^'  ^^  ^'  ^'  Mr.  Justice  White  and  Mr.  Justice  Mc- 

4b  21  Sup.  Ct.  Rep.  256.  Kenna  dissented. 
J/€wr«.    George    W.    Hubbell,    James    H. 

^i'htosh,  and  Frederic  D,  McKenncy  filed  

a  brief  for  defendant  in  error  on  the  merits. 

u     T  ^'      ^             J  „        J  ^u        .   .  ROBERT  E.  DOWNS,  Petitioner, 

Mr.  Justice  Brown  delivered  the  opinion  ^ 

of  the  court:       ^  ^     ^.            ^^      ^  UNITED  STATES. 

lius  case  must  be  dismissed  for  two  rea- 
sons. (See  S.  C.  Reporter's  ed.  49^516.) 

1-  Plaintiff  relies  for  a  reversal  upon  the 
ftct  that  full  faith  and  credit  was  not  given  Tariff    act — additional    duties    on    imports 
to  die  law  of  the  state  of  New  York  requir-  from  countries  paying  export  bounty, 
io|?  a  notice  of  thirty  days  before  the  for- 
feiture of  any  insurance  policy,  which  was  The  Russian  laws  regulating    the    production 
pleaded  m   the  case.     This,   however,   is  a  and  exportation  of  sugar,   under  which  an 
tiUe,  right,  privilege,  or  immunity  claimed  exporter  of  sugar  is  remitted  the  excise  tax 

under  the  Constitution  of  the  Unitid  States,  T'"''^^  """".^n^V  ^^^  *°  Russia  and  ob- 
wiiki«  fK^  Q^  «]«.,c.^\rv*^-.,,  Qfof  A  7no  rrr  ^**"»  »  certificate  because  of  such  exporta- 
wiUjin  the  3d  clause  of  Itev.  Stat.  §  709  [U.  tj^n,  which  has  a  subsUntlal  market  value. 
o.Ump.  but.  1901,  p.  575],  which  must  be  allow  a  bounty  upon  the  exportation  of 
•pecially  set  up  and  claimed"  by  the  party  sugar  which,  under  the  act  of  Congress  of 
weking  to  take  advantage  of  it.  Conceding  July  24,  1897,  {  5  (30  Stat,  at  L.  205,  chap, 
that  it  was  unnecessary  to  set  it  up  in  any  11*  U.  S.  Comp.  Stat.  1901,  p.  1693),  sub- 
pleading  anterior  to  the  trial,  since  it  could  Jects  such  sugar  upon  Its  Importation  Into 
not  be  claimed  that  the  right  had  been  de-  *^«  United   States    to    an    additional    duty 

Died  to  her  until  the  trial  took  place,  it  was  *^""^  ^*^,  ?l,''°**r /?'*"'!*  J'k"!5  ^""^ 

i>1mii.i»  i»^-  ^«*«^  ♦^  n««i.^»  ♦i.^  M«i«,  ^*i,«-  ^«.  *8  ascertained  and  determined  by  the  Secre- 

ctearly  her  duty  to  make  the  claim  either  on  ^       ^^  ^^^  Treasury. 

the  motion  for  a  new  trial,  or  in  the  assign- 
ments of  error  filed  in  the  supreme  court  of  rj^^    318  1 
the  state.     In  neither  does  it  appear,  nor  is 

there  any  allusion  to  it  in  the  opinion  of  the  Argued  October  29,  1902,    Decided  January 

Miprcme  court.     It  first  appears  in  the  peti-  5  190S. 

tion  for  a  writ  of  error   from   this  court.  rjN    WRIT    of    Certiorari    to    the    United 

This  is  clearly  insufficient.  U  States  arcuit  Court  of  Appeals  for  the 

2.  The  supreme  court  of  lowi  did  not  fail  Fourth  Circuit  to  review  a  decree  which  af- 

to  give  due  faith  and  credit  to  the  notice  firmed  a  decree  of  the  Circuit  Court  for  the 

t96]law  of  New  York,  since  it  was  fully  •con  District  of  Maryland  affirming  the  action  of 

tideredy  and  the  decision  of  the  state  courts  the  board  of  general  appraisers  holding  an 

of  New  York  were  called  to  its  attention  and  importation  of  sugar  from  Russia  subject  to 

cited  in  its  opinion.    The  court  held  that  the  additional  duty  l«v\aYA«  >xm>tv  mct^^iAXL- 

187  IF.  S.  Vl^ 


406  ,497,  600,  601 


SUPBBMB  GOUBT  OF  THE  UXfTIXD  StATKB. 


OCfT.  TEBMt 


dise  upon  which  a  bounty  is  paid  upon  ex- 
portation.   Affirmed, 

Sec  same  case  below,  51  G.  C.  A.  100,  113 
Fed.  144. 


Statement  by  Mr.  Justice  Brown  t 
[497]  *This  was  a  writ  of  certiorari  to  review  a 
decree  of  the  circuit  court  of  appeals,  af- 
firming a  decree  of  the  circuit  court  for  the 
district  of  Maryland,  which  itself  affirmed 
the  action  of  the  board  of  general  apprais- 
ero,  holding  a  cargo  of  refined  sugar  im- 
ported into  Baltimore  from  Russia  subject 
to  a  countervailing  duty  leviable  upon  mer- 
chandise upon  which  a  bounty  is  paid  upon 
exportation. 

The  proceedings  were  instituted  by  a  pe- 
tition nled  in  the  circuit  court  setting  up 
the  importation  of  sugar  on  the  steamship 
Assyria  July  6,  1890,  the  imposition  of  a 
countervailing  duty  by  the  collector  of  cus- 
toms at  Baltimore,  and  the  payment  of  the 
same  under  protest,  and  the  fact  that  the 
decision  of  the  collector  had  been  affipaed 
by  the  board  of  general  appraisers.  The 
grounds  stated  in  the  petition  for  a  review 
are,  generally,  that  the  country  from  which 
the  sugar  was  exerted  did  not  pay  or  be- 
stow, directly  or  indirectly,  any  county  or 
grant  upon  the  exportation  of  said  sugar. 

The  return  of  the  general  appraisers  con- 
tained a  copy  of  Uie  proceedings  before 
them,  including  a  copy  of  the  Russian  law 
and  reflations,  a  stipulation  of  facts,  a 
copy  of  certain  reports  from  the  United 
States  consul  at  Odessa^  and  their  opinion 
overruling  the  protest,  and  affirming  the  de- 
cision of  the  collector.  The  circuit  court  af- 
firmed the  action  of  the  ^neral  appraisers, 
and  upon  appeal  to  the  circuit  court  of  ap- 
peals that  court  in  turn  affirmed  the  decree 
of  the  circuit  court.  51  C.  C.  A.  100,  113 
Fed.  144. 

Mr.  Ernest  A.  Blselonr  argued  the  cause 
and  filed  a  brief  for  petitioner: 

It  is  evident  that  ''bounties  on  exporta- 
tion" must,  as  the  name  implies,  be  condi- 
tioned on  exportation,  and  that  exportation 
furnishes  the  consideration  therefor. 

Allen  V.  Smith,  173  U.  S.  402,  43  L.  ed. 
746,  19  Sup.  Gt.  Rep.  446. 

By  specifying  only  "bounties  upon  expor- 
tation," Gongress  must  have  intended  to  ex- 
clude bounties  on  production. 

It  is  a  contradiction  in  terms  to  call  that 
a  bounty  on  exportation  which  is  received, 
in  one  form  or  another,  by  ail  manufacturers 
alike  whether  they  export  or  do  not  export. 

A  drawback,  or  the  remission  of  an  excise 
tax,  does  not  tend  to  lower  the  natural  cost 
of  production. 

United  States  v.  Passavani,  169  U.  S.  23, 
42  L.  ed.  646,  18  Sup.  Gt.  Rep.  219. 

If  the  question  is  one  of  doubt,  the  doubt 
must  be  resolved  in  favor  of  the  importer. 

Uartranft  v.  Wiegmann,  121  U.  S.  609,  30 
L.  ed.  1012,  7  Sup.  Ct.  Rep.  1240. 

Assistant  Attorney  General  Hoyt  argued 
the  cause  and  filed  a  brief  for  respondent : 

The  doctrine  of  reasonable  interpretation 
should  bm  etaaan  4J  the  iruide. 
ST0 


Henderson  v.  New  York,  92  U.  S.  259,  sub 
nom.  Henderson  v.  Wickham,  23  L.  ed.  543. 

Tliis  court  does  not  accept  a  foreign  re- 
mission of  internal  tax  as  conclusive  in  its 
dtect  with  respect  to  our  own  laws. 

United  States  v.  Passavant,  169  U.  S.  16, 
42  L.  ed.  644,  18  Sup.  Gt  Rep.  219. 

Mr.  Justice  Brown  delivered  the  opinion 
of  the  court: 

This  case  involves  the  single  question 
whether,  under  the  laws  and  regulations  of 
Russia,  a  bounty  is  allowed  upon  the  export 
of  sugar,  which  subjects  such  sugar,  upon 
its  importation  into  the  United  States,  to  an 
additional  duty  equal  to  the  entire  amount 
of  such  bounty,  under  the  act  of  Gongress  of 
Julv  24,  1897  (30  Stat,  at  L.  205,  chap.  11, 
U.  *S.  Comp.  Stat.  1901,  p.  1693),  which 
reads  as  follows: 

•"Sec.  6.  That  whenever  any  country,  de-[501' 
pendency,  or  colony  shall  pay  or  bestow,  di- 
rectly or  indirectly,  any  bounty  or  grant  up- 
on the  exportation  of  any  article  or  mer- 
chandise from  such  country,  dependency,  or 
colony,  and  such  article  or  merchandise  is 
dutiable  under  the  provisions  of  this  act, 
then  upon  the  importation  of  an^  such  arti- 
cle or  merchandise  into  the  United  States, 
whether  the  same  shall  be  imported  directly 
from  tiie  country  of  production  or  otherwise, 
and  whether  such  article  or  merchandise  is 
imported  in  the  same  condition  as  when  ex- 
port^ from  the  country  of  production  or 
has  been  changed  in  condition  by  remanu- 
f  acture  or  otherwipe.  there  shall  be  levied  and 
paid,  in  all  such  cases,  in  addition  to  the 
duties  otherwise  imposed  by  this  act,  an  ad- 
ditional duty  equal  to  the  net  amount  of 
such  bounty  or  grant,  however  the  same  be 
paid  or  b^towed.  The  net  amount  of  all 
such  bounties  or  grants  shall  be  from  time 
to  time  ascertained,  determined,  and  de- 
clared by  tiie  Secretary  of  the  Treasury,  who 
shall  make  all  needful  regulations  for  the 
identification  of  such  articles  and  merchan- 
dise and  for  the  assessment  and  collection  of 
such  additional  duties." 

A  bounty  is  defined  by  Webster  as  "a  pre- 
mium offered  or  given  to  induce  men  to  en- 
list into  the  public  service;  or  to  encourage 
any  branch  of  industry,  as  husbandry  or 
manufactures."  And  by  Bouvier  as  "an  ad- 
ditional benefit  conferred  upon  or  a  compen- 
sation paid  to  a  class  of  persons."  In  a 
conference  of  representatives  of  the  prinei- 
pal  European  powers,  specially  convened  at 
Brussels  in  1898  for  the  purpose  of  consid- 
ering the  question  of  sugar  bounties,  the 
definition  of  bounty  was  examined  by  the 
conference  sitting  in  committee,  who  made 
the  following  report: 

''The  conference,  while  reserving  the  ques- 
tion of  mitigations  and  provisional  disposi- 
tion that  may  be  authorized,  if  need  be  by 
reason  of  exceptional  situationf>  is  of  opin- 
ion that  bounties  whose  abolition  is  desir- 
able are  understood  to  be  all  the  advantages 
conceded  to  manufactures  and  refiners  H7 
the  fiscal  legislation  of  the  states,  and  that, 
directly  or  indirectly,  are  borne  by  the  pub- 
lic treasury/' 
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'rrbere  should  be  clarified  as  such,  noia- 

**(a)    The  direct  advantages  granted  in 
ease  of  exportation. 
M]    **'{b)     The  direct  advantages  granted  to 
production. 

"(c)  The  total  or  partial  exemptions  from 
taxation  granted  to  a  portion  of  the  manu- 
factured products. 

"(d)  The  indirect  advantages  growing 
out  of  surplus  or  allowance  In  manufactur- 
ing eflfected  beyond  the  legal  estimates. 

**(€)  The  profit  that  may  be  derived  from 
an  excessive  drawback. 

"In  addition^  the  conference  is  of  opinion 
that  advantages  similar  to  those  resulting 
from  the  bounties  hereinbefore  defined  may 
be  derived  from  the  disproportion  between 
the  rate  of  customs  duties  and  that  of  con- 
lamption  dues  (surtaxes),  especially  when 
the  public  powers  impose,  incite,  or  encour- 
ige  combinations  among  sugar  producers. 

**It  would  be  desirable  to  regulate  sur- 
taxes in  such  manner  as  to  confine  their  op- 
eration to  the  protection  of  home  markets." 
A  bounty  may  be  direct,  as  where  a  cer- 
tun  amount  is  paid  upon  the  production  or 
eiportation  of  particular  articles,  of  which 
the  act  of  Ck>ngress  of  1895,  allowing  a  boun- 
^  upon  the  production  of  sugar,  and  Rev. 
SUt  §§  3016-3027  [U.  S.  Ck)mp.  Stat  1901, 
pp.  1989-1994],  allowing  a  drawback  upon 
oertain  articles  exported,  are  examples;  or 
indirect,  by  the  remission  of  taxes  upon  the 
exportation  of  articles  which  are  subjected 
to  a  tax  when  sold  or  consumed  in  the  coun- 
tiy  of  their  production,  of  which  our  laws, 
permitticg  distillers  of  spirits  to  export  the 
same  without  payment  of  an  internal  reve- 
nae  tax  or  other  burden,  is  an  example. 
United  States  v.  Passavant,  169  U.  S.  16, 
42  L.  ed.  644,  18  Sup.  Ct.  Kep.  219. 

The  laws  of  Russia,  regulating  the  pro- 
daction  and  exportation  of  sugar,  are  very 
complicated,  not  easily  understood,  and  too 
long  to  justify  their  full  incoq)oration  in 
this  opinion.  Such,  however,  as  bear  upon 
the  question  of  bounty  are  reproduced  from 
a  translation  of  the  Russian  law  of  Novem- 
ber 20,  1805,  and  regulations  thereunder, 
the  accuracy  of  which  is  stimulated  by  the 
parties,  together  with  certain  statements 
tbo  stipulated  to  be  read  as  evidence. 

The  objects  of  the  Russian  law  are  stated 
b  the  words  of  a  recent  note  delivered  to  the 
representatives  of  the  powers  at  St.  Peters- 
borg,  as  follows:  "llie  Russian  govem- 
l*08]ineat  only  *  regulates  the  distribution  of 
iogar  on  its  home  market,  its  purpose  be- 
ing, on  the  one  hand,  to  anta^nize  over- 
production of  sugar,  and,  on  the  other,  grad- 
tttlly  to  htinf  about  lower  prices  and  great- 
er consumption  for  that  product  in  this 
toontry.  it  protects  home  consumption 
■gainst  rises  in  the  prices,  and  production 
againjit  sudden  and  considerable  falls.*' 
Counsel  for  petitioner  insists  that  the  chief 
object  of  the  government  is  to  prevent,  or  at 
least  to  discourage,  over-production  with  its 
attendant  evils,  and,  to  accomplish  this,  the 
law  pcTuilizes  over-production  by  imposing 
thereon  double  the  regular  excise  tax. 

From  the  stipulation  of  facta  it  appears 
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that  at  the  openiujg  of  eaeh  sugar  eampaign 
a  committee  of  ministers,  upon  a  report  of 
the  Minister  of  Finance — 

"  ( 1 )  Estimates  the  total  consumption  and 
the  total  production  of  sugar,  and  the  total 
amount  which  may  be  put  upon  the  market 
at  the  normal  excise  of  one  and  three-fourtlis 
rubles  (a  current  ruble  being  equal  to 
about  51  cents)  per  pood  (of  36  pounds)  is 
definitely  fixed  at  the  total  amount  required 
for  consumption."  (This  excise  amounts  to 
about  ^1\  cents  per  pound.)  "This  is  known 
ajs  free  sugar." 

"(2)  The  first  60,000  poods  produced  by 
each  factory  is  free  sugar.  The  balance  it 
the  production  is  divided  into  free  susar,  ob- 
ligatory reserve,  and  free  surplus  or  free  re- 
serve." 

"(3)i  The  amount  of  free  sugar  in  each 
factory  is  proportioned  to  its  total  produc- 
tion, as  the  estimated  consumption  is  to  the 
total  production  of  the  country.  This  per- 
centage is  fixed  by  the  government  accoraing 
to  the  estimates  of  production  and  consump- 
tion." 

For  instance,  if  the  ministers  estimate  the 
home  consumption  at  35,000,000  poods,  and 
the  probable  production  at  50,000,000  poods, 
{{  of  the  daily  production  of  each  factory 
will  be  set  apart  as  "free  sugar"  by  the  in- 
spector, and  I J  ( less  a  oertain  portion  of  "in- 
divertible reserve")  will  be  set  apart  as  sur- 
plus. 

"(4)  Under  the  Russian  law  therefore  all 
sugar  is  divided  into  the  three  following 
claflses: 

•"a.  *Free  sugar/  which  consists  of  a  cer-[504] 
tain  quantity  of  sugar  which  the  Russian 
government  permits  a  factory  or  refinery  to 
sell  for  home  consumption  under  an  excise 
tax  of  1.75  rubles  per  pood." 

"6.  An  *obligatory  or  indivertible  reserve* 
of  sugar,  which  consists  of  a  certain  quan- 
tity kept  at  each  factory  or  refinery  by  or- 
der of  the  government,  and  which  mav  not 
be  sold  or  removed  without  the  special  per- 
mission of  the  government." 

The  object  of  this  reserve  is  to  enable  the 
Minister  of  Finance,  in  case  the  price  in  the 
home  market  exceeds  the  price  fixed  as  a 
maximum,  to  authorize  the  issue  of  sugar 
from  this  reserve  upon  payment  of  the  usual 
tax  in  (quantities  sufficient  to  bring  about 
a  reduction  in  prices. 

"c.  *Free  reserve  or  free  surplus,'  which 
consists  of  such  sug^r  as  is  manufactured 
over  and  above  the  quantity  of  'free  sugar* 
and  'obligatory  or  indivertible  reserve.' 
This  sugar  cannot  be  sold  for  home  con- 
sumption except  upon  payment  of  the  reg- 
ular tax  of  1.75  rubles  and  an  additional 
tax  of  1.75  rubles,  or  3.50  rubles  in  all." 

The  Russian  government  also  fixes  and 
determines  (a)  uie  total  quantity  of  sugar 
required  for  home  consumption  from  all  the 
factories  and  refineries,  that  is,  free  sugar; 
(6)  the  quantity  of  sugar  to  be  kept  by  each 
factory  as  an  obligatory  reserve;  (o)  the 
maximum  of  prices  during  the  prevalence 
whereof  such  reserve  must  remain  intact  in 
the  factories,  as  well  as  the  conditions  un- 
der which  the  sugar  in  reserve  can  be  put 
on  the  market. 

Win 
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2.  Th«  quantity  of  Augar  produced  in  ex-  else  of  1.76  rublei  per  pood.  Hs  cui  only 
cess  of  the  Amount  for  home  conaumption  place  h>B  siirpIuB  upon  the  home  market  b^ 

(free  sugar)   ia  considered  as  an  exceas  of  pRjing  a  double  excise;  but  he  maj  leave  IE 

Sroduction,  tmd  when  sold  ia  subject  to  a  in  the  mill   where  it  is  not  subject  U>  the 

ouLile  tax.  taxi  w  be  ma;  have  it  transieTred  to  Ih* 

3.  This  mtcess  is  distributed  among  the  production  account  of  the  next  campaign, 
factories  in  proportion  to  the  quantitj'  of  where  it  will  serve  him  to  increnae  the 
sugBj  produced  oj  each  of  them  over  and  amount  on  which  his  percentage  of  free 
abore  60,000  poods.  sugar  is  estimated;  or  he  may  export  it  free 

4.  The  obligatory  reserve  of  sugar  to  be  from  exciftc  The  last  alternative  is  the  one 
kept  by   esdi   factory  is  deiived  and  com-  iisuaJly  adopted. 

pleted  from  the  quantity  of  sugar  in  excess        It   frequently    happens,   however,   thAt   a 

of  the  normal  quantity,  by  taking  from  such  manufacturer   ■ocated  near  a  seaport  town 

excess  the  necessary  percentage  to  constitute  is  unable  to  find  a  market  for  his  free  susar 

the  prescribed  reserve.  at  home,  but  by  a  remission  of  the  excise 

G.  Sugar  in  excess  of  the  normal  produc-  may  export  his  sugar  to  some  foreign  coub- 
[SOSJtion  eaaoot  be  put  *oq  the  borne  market  try  at  a  profit,  while  the  nmnufa<^urer  in 
otherwise  than  upon  payment  of  an  addi-  an  interior  town  may  be  able  to  dispose  ol 
tional  tax,  the  normal  tax  being  payable  ac-  a  much  larger  amount  of  "free  sugar"  than 
cording  to  the  general  regulation.  How-  he  is  entitled  to  put  upon  the  market,  but 
ever,  it  is  allowed  to  the  manufacturers  to  is  located  too  far  from  the  seaboard  to  ex- 
keep  this  excess  ot  sugar  as  free  reserve,  and  port  at  a  profit.  As  the  government  is  in- 
tn  such  ease,  so  long  as  the  sugar  does  not  tereeted  only  in  the  amount  of  free  sugar 
leave  the  factory,  they  are  not  required  to  produced,  and  not  in  the  particular  person 
pay  either  the  additional  or  r^oilar  e^ise.  producing  it, — the  allotment  to  each  factory 

8.  The  sugar  in  the  obligatory  reserve  is  being  merely  to  do  equal  jualjce  to  all, — It 

not  liable  to  the  pajiment  of  tax  until  it  is  permits  the  seaboard  manufacturer  to  export 

withdrawn  by  permission  under  the  condi'  his  free  sugar  without  tax,  and  to  assign  his 

tions  indicated  in  |  7.  right  to  the  interior  manufacturer  to  sell  as 

"7.  In  cases  where  the  prices  in  the  home  much  additional  free  sugar  as  is  represented 

market  exceed  the  normal  prices  fixed,  the  by  tlia  amount  exported,  or  convert  bis  "sur* 

Minister  of  Finance  authorizes  the  issuance  plus"  into  "free  sugar,"  thus  saving  the  ad- 

of   sugar  fii>m   the  obligatory   reserve   and  ditional  tax. 

from  the  free  reserve  (if  neceasajj)  in  suffi-       The  method  by  which  this  assignment  U 

cient  quantities  to  cause  a  decrease  of  price  effected   is  shown  by  the  following  r^ula* 

without  payment  of  the  additional  tjix,  but  tions  of  the  government  "on  transfers  of  free 

with  payment  of  tbe  normal  excise."  sugar  front  one  mill  to  another  in  order  to 

"S.  In  case  of  loss  without  the  fault  of  facilitate  the  exportation  of  the  surpluses  to 

the  manufacturer,  of  sugar  comprised  in  tbe  foreign  rountries:" 

obligatory  or  free  reserve,  the  Minister  of        "Sec.  39.  A  manufacturer  may  cede  to  an- 

Finance    is    authorized    to   strike    the    lost  other  manufacturer  his  right  to  place  on  tbe 

sugar  from  the  factory's   account,  without  home  market  tree,  i.  e.,  without  the  payment 

exacting    tbe    excise    and    additional    tax  of  an  additional  tax,  bis  allotted  quota  of 

chargeii  against  iL"  sugar. 

"0.  Upon  the  exportation  from  tbe  facto-        '^Eec.  40.  Tn  relation  to  such  cession  Um 

ries  of  the  excess  of  sugar  the  some  is  ex-  following  rules  may  be  observed : 
empted  from  the  excise  and  additional  tax       "  ( 1 1    The   manufacturer   who   assigns   to 

in  full  measure."  another  manufacturer  bis  right  to  dispoae  of 

For  the  purpose  of  insuring  to  the  domes-  a  certain  quantity  of  sugar  free  must  give 

tic  manufacturer  a  profitable  home  market,  notice    thereof    to   the    local    excise    board, 

the  Russian  government  imposes  a  duty  of  which  first  orders  to  be  held  at  the  mill  « 

3  rubles  per  pood   (practically  prohibitive)  quantity  of  free  sugar  equal  to  that  *abottt[Sf 

upon  imported  sugar.   Upon  the  other  hand,  to  be  assigned,  and  immediately  thereupon 

and  to  insure  to  the  consumer  a  reasonable  j^ly   communicates   with   the   excise  bcud 

price,  it  fixes  a  maximum  price,  during  the  having  jurisdiction  of  the  mill  in  whew  fa- 

prevalence  of  which  the  obligatory  reserve  ^^^  the  assignment  is  being  made, 
roust   remain    intact.     This    reserve   is    set       ..,2)   if  the  assignment  is  aceeptedt^  tha 

s^ide  from  the  production  of  each  null,  so  ^^^^  ^j,,  j^e  quantity  of  free  sugar  1b 
that  when  the  prices  in  the  home  market  .^  j,,  ;,  correspondingly  increaAd  by 
nso  beyond  the  maximum  fixed  the  Minister  y,^  fr^surplii  (not  from  tl^ 

?K      M-^   ™™l™^nH  f^^thl^^^  indivertible  reserve),  of  ibich  a  memorafr 

the  obiiiratory  reserve,  ana  from  the  tree  re-  ,        .  ,    , .,.   "_  .  _ ._    , 

serve  if  .lecessary,  in  sufficient  quantities  to  'I"'"  "  ""^«  *>?  "•*  «='«">»'»"  '"^^''i^' 

reduce  the  price,  upon  payment'only  ot  the  thereupon  the  excise  board    from  which  ^ 

normal  excise.     The^ount  of  free  sugar  to  communication  in  relation  to  the  usignmert 

which  each  fttCtOTT  U  entitled  is  determined  of  free  sugar  has  been  received,  is  notiflad 

by  the  ministry  upon  the  basis  of  the  prob-  of  the  acceptance  of  said  aasignmenL 
able  national  consumption  and  the  probahle        "(3)  Up<"i  receipt  of  tbe  notification  that 

production,  the  product  of  every  factory  be-  the  Basignnicnt  has  actually  been  aecepted, 

[S06]lng  divided  'aceording  to  the  rnlio  bptn-e«>n  the  quantity  of  'free  sugar'  at  the  factory  Ig 

these   estimates.      Each    manufacturer    csji  which  tbe  assignment  has  been  made  is  cor- 

•ell  his  quota  of  free  sugar  upon  the  home  respoudingly    reduced    by    transferring    the 

market  upon  the  payment  of  the  normal  ex-  same  into  tbe  free  surplus  (or  free  rcMrva), 
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«(  which  •  manonuidum  is  made  by  the  ex-  that  the  assignor's  free  sugax  Bhall  diminiBh 

dse  officer  in  ctiarKB.  part    passu    with    the    increase   of   the   as- 

"(4)  The  reduction  ol  the  quantity  of  free  signee's,  jet,  as  a  matter  of  practice,  the  ob- 

Mfgar  at  one  mill  and  the  increase  thereof  by  ject  of  making  such  transfer  appears  to  be 

HaignmPiit  at  another  mill  are  entered   in  to  increase  the  amount  which  the  assignor 

the  propnr  books  of  the  mill."  may  export,  although  be  may,  as  a  matter 

It  thuii  appeara  that,  by  a  series  of  book  of  fact,  find  it  more  profltotile  to  leave  his 

wtrien  cnrriM  on  under  the  direction  of  the  surplus  in  the  mill  to  be  transferred  to  the 

kteal  excise  board  having  jurisdiction  of  the  piodiiction   account   of  the   following  year, 

■ill  of  tho  amignor,  and  the  correaponding  If  hix  factory  be  located  far  inland,  he  will 

board   having  jurisdiction  over  the  mill  of  be  likely  to  do  this,  while  it  he  he  near  a 

the  aaoiguee,  and  without  any  actual  traits-  seaport  town,  he  will  probably  prefer  to  ex- 

ler  of  sugar  from  one  mill  to  tite  other,  or  port  his   surplus,  even  at  the  lower  prices 

tba   issue    of   a   certificate,    the    "surplus"  obtainable  abroad. 

wtfar  of  the  assignee  manufacturer  is  con-  Provision  is  made  for  the  manner  of  ex- 
luied  into  "free  sugar,"  which  be  can  sell  porting  sugar   to   foreign  countries   bv  the 
it  the  normal  excise,  and  the  "free  sugar"  fol!o«-ing  rfgulations,  the  first  of  wiiicR  *  (J[509] 
of  the   assignor   manufacturer   has   become  37)   applies  to  free  sugar,  and  the  second  of 
"uirplua,"  which  he  can  place  oo  the  home  which  (j  3S)  applies  to  the  free  surplus: 
market  by  paying  the  double  tax  (practical- 
ly prtJiiUtory),  leave  in  the  mill  where  it  is  I, — On  the  Manner  of  Exporting  Sugar  to 
not  subject  to  the  tax,  have  transferred  to  Foreign  Countries, 
the  production  account  of  the  next  year,  or  Sec.  37.  Free  sugar,  exempt  from  the  nd- 
Bport  to  a  foreign  country.  ditional   tax,   may   he   exported   to   foreign 
Sliould   the   assignor  manufacturer   deem  countries  in  compliance  with  the  rules  here- 
it  beat  to  adopt  the  last  alternative  of  ex-  tofore    existing;    the    exportation    of    such 
porting,  he  will  obtain  in  a  foreign  market  sugar  requires,  however,  a  permit  from  the 
a  price  somewhat  less  than  he  would  have  excise  oflice,  which  niust  be  duly  indorsed  on 
OMiiued  liad  he  sold  hia  sugar  as  free  in  the  the  bill  of  lading,  as  set  forth  in  sections  31 
fecij    market.      Hence,     the     eonsideriLtion  and  34  of  these  instructions. 
wkich  the  interior  manufactuii^r  must  pay  Note. — The  mill  owner  is  allowed  to  ex- 
toinJuce  tlie  other  to  transfer  his  rights  to  port  free  sugar   (this  rule  does  not  apply  to 
)B08] free  sugar  to  him  is  measured  by  the  *dif-  puroliused   sand   or  refinod  sugar   produced 
ffrrnoe  bi'twecn  the  liome-inarket  price  and  from   puichoscd   sands)    on   account  of  jiis 
tliit    prevailing     in    the     forei|:;n     market,  surplus   for  the  same  campaign.     For  this 
Wilh  regard  to  this,  we  quote  from  the  re-  pur])ose  tlie  export  is  made  in  the  manner 
port  of  the  American   consul  appearing  in  ticrcinaftcr,  in  sulidivisions  1  to  4  of  section 
the  record  I  38.   set  forth,  except  that  the  excise  office 
"As  tho  first  and  second  methods  of  dis-  notes  on  the  certificate  "free  sugar,"  and  re- 

Cing  of  his  sugar    (by  selling  under  the  quires   no  security  for  the  additionnl  tax. 

ble  tax  or  exporting)   are  less  advanta-  Upon  the  return  of  the  certificate  with  the 

(pjiu  tlinn  placing  the  article  on  tlie  borne  customhouse  export  mark,  the  excise  oflice 

■itikct  as  free  sugar,  the  manufacturer  who  credits  the  exported  quantity  of  sugar  to  tlie 

tnled  his  right  received  from  the  manufoc-  free  surplus  of  the  mill,  if  such  theie be, and 

tarw  who  acquired  the  right  the  price  per  increases  by  a  like  quantity  the  stlowanee 

pood  agreed   upon   between  them,  which   is  of  free  sugar,  of  which  a  mcmomndum  and 

■anally  determined  by  the  differences  exist-  an  entry  in  the  book  must  be  made, 

iuat  the  moment  between  the  price  obtain-  Sec.  38.  In  relation  to  exports  of  the  free 

•Ue  for  the  sugar  on  the  home  market  and  nurpltia    (free   reserve)    of   sui^ar   from   the 

Die  price  obtainable  by  sale  abroad.     This  uiills,  the  following  special  order  must  be 

k  what  is   termed   a   Iranafer.     Dependent  observed,   in  addition  to  the  rules   now   in 

ipon  the  fluctuations  in  the  price  of  sand  forc& 

Wgar  in  Russia  and  abroad,  the  price  for  (1)  The  transport  of  sugar  from  the  free 
thee  transfers  also  varies;  therefore,  the  reserves  intended  for  export  to  foreign  coun- 
ftnoa  who  sells  or  transfers  the  right  of  is-  tries  must  be  shipped  in  the  presence  of  the 
iBe  in  tho  home  market  charges  several  co-  excise  authorities,  who,  after  examining  the 
p«k«  more  than  the  dilTerence  mentioned  transport,  indorse  on  the  bill  of  lading  ac- 
■Ixn-e.  This  is  done  on  account  of  the  risk  compnnymg  the  same  that  said  sugar  has 
Out  is  Ijiken  that  sugar  prices  abroad  may  been  removed  from  the  free  reserve  for  ex- 
fall,  and  also  for  the  trouble  involved  in  ex-  JW'tation  abroad,  and  issue  ^separate  ow- 
porting,  etc.  Example:  The  price  of  sand  t'ficate  to  the  mill  owner  setting  forth  the 
T'S  ?   'T^   '"   '''  iTr^  ™-  ^-W  ^l  ?lsj^rta't    n?^'n1'"th^'^X 

•broad.  Rs.   1.25,     Consequently    the  differ-  ,2)  The  ndditionat  tax,  at  the  rate  of  m- 

mrtor  v.ilue  of  transfer  is  Rs,  1.25;  but  in  hies  1.75  per  pood,  chargeable  to  the  export- 

lb»tca.«.  for  the  reasons  given,  Rs.  1.23  to  ed  sugar,  must  first  be  secured   in  full  by 

UO  is  paid  for  the  transfer."  path,  excise  credit  vouchers,  or  such   funds 

While  it  is  true  that  this  transfer  of  the  as  are  accepted  as  security  for  the  tobacco 

riRht  of  issuing  free  sugar  does  not  involve  excise,  or  by  the  stock  of  sugar,  free  'or  of[S10] 

•I  ■  condiUon   thereto   the  export  of   any  tho  free  reserve,  on  hand  in  the  factory,  as 

in^ir  whatever,  the  only  condition  being  set  forth  in  BccUon  30  of  theue  instruc^ona. 
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(The  75  copeck  portion  of  the  excise  due  on 
the  exported  su^r  is  to  be  paid  or  secured 
in  accordance  with  the  rules  now  in  force.) 

(3)  The  customhouse  duly  exsjnines  the 
exported  shipment  of  the  free  surplus,  the 
tare  prcviouslv  certified  by  the  excise  office 
being  accepted  at  its  actual  weight  as  ]^er 
bill  of  lading  annexed  to  the  export  certifi- 
cate. After  forwarding  the  transport 
across  the  border,  the  customhouse  deliyers 
to  the  shipper,  in  lieu  of  refunding  the  em- 
ciae  (not  the  additional  tax,  however),  a 
voucher  crediting  the  same  on  his  sugar  ex- 
cise account,  and  marks  down  by  indorse- 
ment on  the  certificate  of  the  excise  office 
present^  by  him  (subdivision  1)  the  time 
of  export,  the  net  weight  of  the  exported 
sugar,  and  the  credit  voucher  issued  stating 
the  amount  of  excise  allowed. 

(4)  The  certificate  with  the  indorsement 
of  the  customhouse  must  be  returned  by  the 
mill  owner  to  the  eccise  office  within  six 
months  from  the  date  the  sugar  was  shipped 
from  the  mill,  whereupon  the  additional  tax 
charged  upon  the  exported  sugar  is  remitted 
by  the  excise  office,  by  a  corresponding  cred- 
it in  proportion  to  the  quantity  of  sugar  ex- 
ported, and  the  deposits  securing  the  same 
are  released.  If  tne  certificate  is  not  re- 
turned within  said  time,  or  does  not  account 
for  the  full  quantity  of  sugar  which  was 
to  have  been  exported,  then,  upon  the  fail- 
ure of  the  mill  owner  to  pay  within  two 
weeks  the  additional  tax  due,  the  excise  of- 
fice must  proceed  with  the  collection  thereof 
in  regular  manner. 

It  thus  appears  that  free  sugar,  which 
may  be  sold  in  Russia,  at  the  normal  excise 
of  R.  1.75  per  pood,  may  be  exported  under 
a  permit  from  the  excise  office,  and  upon  the 
return  of  the  free  sugar  certificate  with  the 
customhouse  export  mark,  the  excise  office 
credits  the  exported  quantity  of  sugar  to 
tlie  free  surplus  of  the  mill.  With  the  free 
surplus,  however,  which  is  subject,  not  only 
to  the  normal  excise  of  R.  1.75  per  pood,  but 
to  an  additional  tax  of  the  same  amount, 
a  somewhat  different  course  is  pursued. 
The  additional  tax  chargeable  to  the  exoort- 
ed  sugar  must  first  be  secured  in  full  by 
cash  or  its  equivalent,  and  an  export  certifi- 
cate delivered,  which  must  be  returned  by 
[611]the  *mill  owner  to  the  excise  office  within 
six  months,  whereupon  the  additional  tax  is 
remitted  by  the  excise  office  by  a  correspond- 
ing credit  in  proportion  to  the  quantity  of 
sugar  exported.  For  the  normal  excise,  a 
voucher  crediting  the  same  on  the  sugar  ex- 
cise account  is  delivered,  as  in  the  case  of 
free  sugar. 

The  following  facts  were  stipulated: 

"5.  That  the  sugar  which  was  imported 
in  this  case,  and  which  is  covered  by  this 
protest,  consists  of  free  sugar  as  above  de- 
fined, and  would  have  been  subject  to  an  ex- 
cise tax  of  1.75  rubles  per  pood  if  sold  in 
Russia.'* 

"6.  That   upon   the  exportation   of   said 
sugar  from  Russia  the  Russian  government, 
under  its  laws  and  regulations,  released  said  I 
suMar  from  said  tax  of  1.75  rubles  either  by 


a  refund  of  the  tax  or  m  eancdation  of  tlM 
indebtedness,  or  otherwise." 

"7.  That,  in  addition  to  remitting  said 
excise  tax,  the  government  issued  to  tiie  ex- 
porter a  certificate  certifying  that  he  had 
exported  such  a  <^uantity  ot  so-called  free 
sugar ;  that  the  said  certificates  have  a  sub- 
stantial market  valuei,  and  are  transferable^ 
and  that  the  price  thereof  is  usually  deter- 
mined by  the  differ«ice  existing  at  the  time 
between  the  price  obtainable  for  sugar  on 
the  home  market  and  the  price  abroad." 

8.  That  said  certificates  are  sold  to  and 
used  by  sugar  manufacturers  or  reftner% 
who  are  thereby  enabled  to  transfer  from 
their  "free  reserve/'  or  "free  surplus/'  to 
their  "free  sugar"  an  amount  of  suaar  equal 
to  the  amount  shown  by  said  certificates  to 
have  been  exported,  which  amount  may  then 
be  sold  for  domestic  consumption  on  payiiup 
the  ordinanr  tax  of  1.75  rubles  per  pooa 
(to  which  free  sugar  is  regularly  subject) 
instead  of  a  tax  of  3.50  rubies  per  pood. 

This  appears  to  be  the  real  function  of 
the  free-sugar  export  certificate, — to  obtain 
a  transfer  of  sugar  from  "surplus"  to  "free 
sugar"  account.  This  free-sugar  export  cer- 
tincate  being  negotiable,  any  holder  of  the 
same  is  at  libcr^  to  call  fbr  the  tnuisfer  of 
a  like  amount  ot  sugar  from  surplus  to  free 
sugar  account,  and  is  thereby  enabled  to  put 
his  sugar,  upon  the  market  at  the  normal  ex- 
cise insteaa  of  the  double  tax  imposed  upon 
surplus. 

*By  this  arrangement  neither  the  total [611 
amount  of  free  sugar  allowed  to  the  two 
manufacturers,  nor  the  total  export,  has 
been  increased,  since  what  the  assignor  ex- 
ports the  assignee  sells  as  free  susar.  The 
assignee,  however,  has  secured  uie  lajga 
profits  of  the  sale  of  his  sugar  at  home  and 
saved  his  freight  to  the  coast,  while,  on  the 
other  hand,  the  seaport  merchant  has  sacri- 
ficed those  profits  by  exporting  his  sugar  at 
a  less  remunerative  price.  It  follows  that 
the  price  which  the  seaport  manufactnrsr 
receives  for  his  export  certificate  is  the  dif- 
ference between  what  he  would  have  received 
had  he  sold  his  free  sugar  at  home  and  the 
price  he  would  have  obtained  on  the  forelsn 
market.  For  instance,  if  the  price  in  the 
home  market  is  R.  2.50  per  pooa,  and  in  the 
foreign  market  R.  1.25,  the  certificate  wiU 
be  worth  the  difference  between  these  two^ 
and  the  exporter  will  receive  the  same 
amount  as  if  he  had  not  exported  his 
sugar,  but  had  sold  in  the  home 
Thus: 

By  sale  at  home  he  obtains  the  mar- 
ket price  R.  2.50 

By  safe  abroad  he  obtains  the 
foreign  market  price R.  1.25 

Also  the  price  of  certificate. .  .R.  IM 

TL2M 

In  practice^  of  course,  as  in  the  case  of  all 
commodities,  the  market  value  of  these  ce^ 
tificates  must  vaiy  according  to  the  demand 
and  supply,  but  the  theory  underlying  the 
transaction  is  always  this,  that  the  exporter 
shall  suffer  no  loss  because  he  has  exported 
his  free  sugar  instead  of  selling  it  in  the 
home  mark^ 
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It  la  praetioally  admitted  in  this  ease  that 
a  bounty  equal  to  the  value  of  these  certifi- 
eates  is"  paid  by  the  Russian  government, 
and  the  main  argument  of  the  petitioner  is 
addressed  to  the  proposition  that  tiiis  boun- 
ty is  paid,  not  upon  exportation,  but  upon 
production.    The   answer   to   this   is   toat 
eireiy  bounty  upon  exportation  must,  to  a 
certain  ezteot^  operate  as  a  bounty  upon 
production,  since  nothing  can  be  exported 
which  is  not  produced,  and  hence  a  bounty 
npon  exportation,  by  creating  a  foreiffn  de- 
naaidy  stimulates  an  increased  producUon  to 
^•mtha  eKtent  *Qf  such  demand.    Conversely,  a 
bounty  upon  production  operates  to  a  cer- 
tain extent  as  a  bounty  upon  exportation, 
tinoe  it  opens  to  the  manufacturer  a  fordgn 
ttaxket  for  his  merchandise  produc«i  in  ex- 
eesa  of  the  demand  at  home.    A  protective 
tariff  is  the  most  familiar  instance  of  this, 
since  it  enables  the  manufacturer  to  export 
the  surplus  for  which  there  is  no  demand  at 
home.     If  thero  were  no  tariff  at  all,  and 
the  expense  of  producing  a  certain  article 
^t    hoine    weie    materially    greater    than 
^lie  expense  of  producing  the  same  article 
abroad,  there  would  be  none  produced,  and, 
«>f  course,  none  to  export    But  with  the  aid 
of  such  tariff,  production  would  be  stimu* 
Xated,  and  might  become  so  much  greater 
'Uan  the  home  demand  that  a  manufacturer 
^^rould  look  to  foreign  markets  for  his  sur- 
^U8.    In  the  case  of  Russian  sugar  the  ef- 
fect of  the  import  duties  is  much  enhanced 
liy  the  fact  that,  the  supply  of  free  sugar 
^Tom  the  home  market  being  limited,  the 
adling  price  is  very  remunerative,  and  each 
INHoducer  has  therefore  an  interest  in  plac- 
ing as  much  sugar  as  he  can  on  the  home 
varket;  and  as  the  total  amount  of  free 
sogtr  is  distributed  among  all  the  manufac- 
tories in  proportion  to  their  entire  produc- 
tion, it  may  become  to  their  interest  to  ex- 
port their  surplus  even  at  a  loss,  if  such  loss 
CBB  be  compensated  by  the  profits  on  sugar 
•old  in  the  home  market.    This  would  not 
■ike  the  tariff  a  bounty  upon  exportation, 
bot  a  mere  incident  to  its  operation  upon 
production.    But,  if  a  prefo-ence  be  given 
to  merchandise  exported  over  that  sold  in 
^  home  market,  by  the  remission  of  an  ex- 
ciae  tax,  the  effect  would  be  the  same  as  if 
all  fDch   merchandise   were  taxed,   and   a 
^wbaek  repaid  to  the  manufacturer  upon 
10  much  as  he  exported.    If  the  additional 
bounty  paid  by  Russia  upon  exported  sugar 
vers  the  result  ol  a  high  protective  tariff  up- 
on foreign  sugar,  and  a  further  enhancement 
of  prices  by  a  limitation  of  the  amount  of 
free  sugar  put  upon  the  market,  we  should 
regard  the  effect  of  such  regulations  as  be- 
b)g  limply  a  bounty  upon  production,  al- 
^ugh  it  might  incidentally  and  remotely 
foitv  an  increased  exportation  of  sugar; 
but  where;,  in  addition  to  that,  these  regula- 
tions exempt  sugar  exported   from   excise 
tixation  altogether,  we  tiiink  it  clearly  falls 
within  the  definition  of  an  indirect  bounty 
open  exportation. 
IM]    *The  argument  of  the  petitioner  in  this 
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connection  is  that,  if  a  manufacturer  sell 
his  free  susar  on  the  home  market,  he  re- 
ceives the  home  market  price  of,  say,  R. 
2.50  per  pood ;  whereas  if  he  export  his  "free 
sugar,"  ne  receives  the  foreign  price,  say, 
R.  1.25  and  R.  1.26,  the  price  of  his  export 
certificate.  "In  other  words,  by  exporting 
his  'free  sugar'  and  skiing  his  export  cer- 
tificate, the  exporter  receives  exactly  the 
same  amount  he  would  have  received  had  he 
sold  his  'free  sugar*  on  the  home  maricet. 
All  producers  fare  equally  well  before  the 
law.  Those  who  sell  at  home  receive  the 
high  prices  insured  on  the  home  market, 
while  those  who  export  what  is  the  equiva- 
lent thereto, — the  foreign  market  price  plus 
the  price  of  the  export  certificate.  Hence 
there  is  no  bounty  on  exportation,  for  the  re- 
ward of  the  manufacturer  is  not  conditioned 
on  exportation,  nor  is  it  greater  than  it 
would  have  been  had  he  not  exported.  Boun- 
ty on  production  this  reward  may  be,  but 
certainly  not  bounty  on  exportation,  for  it  is 
a  contradiction  in  terms  to  call  that  a  boun- 
ty on  exportation  which  is  received  in  one 
form  or  another  by  all  manufacturers  alike, 
whether  they  export  or  do  not  export." 

It  is  true  that  when  a  manufacturer  ex- 
ports free  sugar  for  account  of  surplus,  and 
thereby  avoids  the  necessity  of  giving  se- 
curity' for  tho  additional  tax,  he  obtains  an 
export  certificate  which  he  may  use  to  ob- 
tain the  transfer  of  an  equal  amount  of 
"surplus"  sugar  to  "free  sugar"  account. 
This  right  of  issue  of  free  sugar  into  the 
home  market  at  the  normal  tax  he  transfers 
when  he  sells  his  export  certificate.  The 
certificate,  however,  none  the  less  repre- 
iwmts  a  bounty  upon  exportation,  although 
it  may  be  used  for  the  purpose  of  obtaining 
a  transfer  of  a  certain  amount  of  surplus 
sugar  to  the  free-sugar  account  for  the  home 
market 

But  the  fact  that  he  receives  the  same 
amount,  whether  the  goods  are  exported  or 
sold  at  home^  is  not  tlie  proper  test  whether 
a  bounty  is  paid  upon  exportation.  If  no 
bounty  at  all  were  paid,  all  sugar,  or  at 
least  all  "free  sugar,"  would  pay  the  same 
tax,  whether  sold  at  home  or  exported 
abroad ;  and  in  this  case  the  free  sugar  upon 
which  the  tax  is  remitted  when  exported 
would  go  abroad  burdened  with  an  excise 
tax  of  R.  1.75  '^per  pood,  which  would  prerg]^M 
vent  the  manufacturer  from  selling  it  at 
such  a  price  abroad  as  would  enable  him  to  ^ 
realize  a  profit.  The  amount  he  receives  for 
his  export  certificate,  say,  R.  1.25,  is  the  ex- 
act amount  of  the  bounty  he  receives  upon 
exportation,  and  this  enables  him  to  sell  at 
a  profit  in  a  foreign  market.  All  manufac- 
turers would  prefer  to  sell  at  home  if  they 
could  realize  a  greater  price  than  by  selling 
abroad,  but  if  by  being  paid  a  drawback,  or 
by  a  remission  of  taxes,  they  can  find  a  prof- 
itable market  in  a  foreign  country,  so  much 
sugar  as  is  not  needed  at  home  will  be  sent 
abroad. 

The  details  of  this  elaborate  procedure  for 
the  production,  sale,  taxation,  and  exporta- 
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tion  of  Russian  sugar  are  of  much  less  im- 
portance than  the  two  facts  which  appear 
clearly  through  this  maze  of  regulations, 
tnz,:  that'  no  sugar  is  permitted  to  be  sold 
in  Russia  that  does  not  pay  an  excise  tax  of 
R.  1.75  per  pood,  and  that  sugar  exported 
pays  no  tax  at  all.  The  mere  imposition  of 
an  import  duty  of  3  rubles  per  pood,  paid 
upon  foreign  sugar,  is,  like  all  protective  du- 
ties, a  bounty,  b^t  is  a  bounty  upon  produc- 
tion, and  not  upon  exportation.  When  a 
tax  is  imposed  upon  all  sugar  produced,  but 
is  remitted  upon  all  sugar  exported,  then, 
by  whatever  process,  or  in  whatever  manner, 
or  under  whatever  name,  it  is  disguised,  it 
is  a  bounty  upon  exportation. 

The  difference  in  price  between  Russian 
sugar  sold  at  home  and  abroad  is  thus 
shown  by  the  delegate  of  Austria-Hungary 
at  the  Sugar  Conference  of  1898  by  the  fol- 
lowing quotations  from  the  Odessa  exchange 
under  date  of  June  10,  1898: 


Francs  per;  Cents  per 
100  kilos.       pound. 


For  Russia :  5.8  rubles  per 
pood,   say 

For  export:  1.73  rubles 
per  pood,   say 

Hence  a  dlflTerence :  3.35 
rubles  per  pood,    say . . 

Deducting  the  tax :  1.75 
rubles  per  pood,  say... 

There  remains  a  discrep- 
ancy of  1.60  per  pood, 
say 


26.05 


"The  same  merchandise,  on  the  same  date, 

and  at  the  same  place,  thus  commanded  a 

different  price  according  to  its  destination, 

[516]*and  the  difference  amounted  to  26.05  francs 

per  100  kilos  (2.28  cents  per  pound). 

"If  we  are  to  investigate  the  reasons 
which  may  impel  Russian  manufacturers  to 
produce  more  sugar  than  is  needed  for  home 
consumption,  and  to  bring  the  surplus  for 
exportation  down  to  a  comparatively  much 
lower  price,  we  shall  find  the  explanation  of 
this  strange  phenomenon  in  the  legislative 
system  of  Russia.  Such  is  our  intimate 
conviction." 

l*he  object  of  issuing  certificates  of  sugar 
exported  seems  to  have  been  merely  to  ena- 
ble the  exporting  manufacturer  to  obtain  the 
best  price  for  the  privilege  he  assigns  to  the 
interior  manufacturer  of  putting  an  equal 
amount  of  free  su^r  upon  the  market  by 
assigning  the  certificates  to  the  one  who 
would  offer  the  best  price.  In  this  connec- 
tion the  circuit  court  of  appeals  found: 
"That  tiie  Russian  exporter  of  sugar  ob- 
tains from  his  government  a  certificate,  sole- 
ly because  of  such  exportation,  which  is 
worth  in  the  open  markets  of  that  country 
from  R.  1.25  to  R.  1.64  per  pood,  or  from  1.8 
to  2.35  cents  per  pound.  Therefore  we  hold 
that  the  government  of  Russia  does  secure 
to  the  exporter  of  that  country,  as  the  inev- 
itable result  of  its  action,  a  money  reward  or 
gratuity  whenever  he  exports  sugar  from 
Russia."  We  all  concur  in  this  expression 
of  opinion. 

The  decree  of  the  Circuit  Court  of  Appeals 
i$,  therefore,  affirfned. 


CLINTON  E.  WORDEN  &  COMPANY,  Pe- 
titioner, 

V, 

CALIFORNIA    FIG    SYRUP    COMPANY, 

Respondent, 

(See  8.  C.  Reporter's  ed.  516-540.) 

Trade-marks — infringement  — unfair  compe- 
tition— deceptive  use  as  bar  to  relief. 

The  use  of  the  term  **8ynip  of  Pigs*'  to  desig- 
nate a  laxative  medicinal  preparation,  to- 
gether with  printed  statements  and  designs 
apon  the  bottles  containing  the  componnd  and 
on  the  cartons  and  wrappers,  calculated  to 
induce  the  public  falsely  to  believe  that  flg 
Juice  is  an  important  element  in  the  compo- 
sition of  such  preparation,  whose  operative 
Isi^ntive  element  Is  senna.  Involves  sncb  de- 
celt  and  misrepresentation  as  will  deprive 
the  manufacturer  of  equitable  relief  against 
the  sale  by  another  of  a  medicinal  prepara- 
tion named,  marked,  and  packed  In  Imita- 
tion of  the  older  medicine,  for  the  purpose 
and  with  the  design  and  intent  of  deceiving 
purchasers  and  inducing  them  to  buy  the 
new  preparation  instead  of  the  old  one. 

[No.  36.] 

Argued  March  18,  19,  1902,    Decided  Janu- 
ary 5,  190S, 

ON  WRIT  of  Certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit  to  review  a  decree  which  af- 
firmed a  decree  of  the  Circuit  Court  for  the 
Northern  District  of  California  enjoining 
the  infringement  of  a  trade-mark.  Re- 
versed and  remanded,  with  directions  to  dis- 
miss the  bill. 

See  same  case  below,  42  C.  C.  A.  383,  102 
Fed.  334. 

Statement  by  Mr.  Justice  Skiraax 
♦On  June  1,  1897,  the  California  Fig  Synip[61 
Compaqy,   created   under   the   laws   of   the 
state  of  Nevada,  and  having  its  principal 
place  of  business  in  San  Francisco,  Califor- 
nia, filed  a  bill  in  equity  in  the  circuit  court 

Note. — Deception  as  a  bar  to  relief  for  im- 
fringemcnt  of  a  irade-tnark. 

The  doctrine  that  protection  will  not  be  given 
by  a  court  of  equity  against  the  Infringement 
of  a  fraudulent  or  deceptive  trade-mark  la 
shown  by  a  note  to  Joseph  v.  Macowdcy  (Cal.) 
19  L.  R.  A.  53.  to  be  established  by  a  unlfonn 
current  of  decisions. 

From  the  cases  there  discussed  It  appears 
that  such  relief  will  be  harred  by  misrepre- 
sentation as  to  the  identity  of  the  manufactur- 
er (Manhattan  Medicine  Co.  v.  Wood,  108  U. 
8.  218.  27  L.  ed.  700.  2  Sup.  Ct.  Rep.  486; 
81egert  v.  Abbott.  61  Md.  276,  48  Am.  Rep.  101 : 
Leather  Cloth  Co.  v.  American  Leather  Cloth 
Co.  4  I>e  Gex,  J.  &  8.  136,  33  L.  J.  Ch.  N.  8. 
199.  10  Jur.  N.  8.  81,  9  L.  T.  N.  8.  558,  12 
Week.  Rep.  289 :  Plddlng  v.  How,  8  8im.  477.  6 
L.  J.  Ch.  N.  8.  345).  the  place  of  manofactore 
(Connel!  v.  Reed,  128  Mass.  477,  85  Am.  Rep. 
397;  Hobbs  v.  Francais,  19  How.  Pr.  667; 
Prince  Mfg.  Co.  v.  Prince's  Metallic  Paint  Co. 
135  N.  Y.  24.  17  L.  R.  A.  129,  31  N.  E.  990; 
Siegret  v.  Abbott.  61  Md.  276.  48  Am.  Rep.  101 ; 
Manhattan  Medicine  Co.  v.  Wood.  108  U.  S. 
218,  27  L.  ed.  706.  2  Sup.  Ct  Rep.  436 ;  Wood 

187  U.  S. 


1908. 


WoBDEV  A  Co.  T.  Califo&nia  Fig  Stbup  Co. 


017,  518 


of  the  United  States  for  the  northern  dis- 
trict of  California,  against  Clinton  £.  Wor- 
den  Sl  Company,  a  corporation  of  the  state 
of  California,  and  against  J.  A.  Bright,  T. 
F.  Bacon,  C.  J.  Schmelz,  and  Lucius  Little^ 
citizens  of  the  state  of  California. 

The  bill  alleged  that,  in  the  year  1879,  one 
Richard  E.  Queen  invented  "a  certain  m^Li- 
cal  preparation  or  remedy  for  constipation 
and  to  act  upon  the  kidneys,  liver,  stomadi, 
and  bowels,  which  medical  compound  is  a 
combination  in  solution  of  plants  known  to 
be  beneficial  to  the  human  system,  forming 
an  agreeable  and  effective  laxative  to  cure 
habitual  constipation  and  many  ills,  depend- 
ing upon  a  wc^  and  inactive  condition  of 
the  liver,  kidneys,  stomach,  and  bowels;" 
that  shortly  after  the  said  invention  the 
said  Queen  sold  and  transferred  all  his 
rifibt,  title,  and  interest  in  and  to  said  medi- 
cal compound,  and  in  and  to  the  trade  name, 
trade-marks,  and  good  will  of  said  company 
to  the  complainant  company,  which  has  ever 


since  been  engaged  in  the  manufacture  and 
sale  of  said  medical  preparation  or  remedy; 
that  said  medical  preparation  has  always 
been  marked,  named,  and  called  by  the  com- 
plainant '*Syrup  of  Figs,"  that  name  being 
printed  or 'otherwise  marked  upon  every  bot- 
tle, and  also  printed  upon  the  boxes,  pack- 
ages, or  wrappers  in  which  the  bottles  of  tho 
preparation  were  packed  for  shipment  and 
sale;  that  the  complainant  and  its  said  pred- 
ecessor in  interest  were  the  first  to  pack  and 
dress  or  mark  a  liquid  laxative  preparation 
in  the  manner  illustrated  by  exhibits  "A" 
and  "B"  attached  to  the  bill, — that  is  to  say, 
ill  an  oblong,  rectan^lar  box  or  carton,  with 
statements  of  the  virtues  of  the  preparation 
printed  in  different  languages  upon  the  back 
and  sides  of  the  *  carton,  and  on  the  border  [618] 
within  which,  at  the  top,  is  a  representation 
of  a  branch  of  a  fig  tree,  bearing  fruit  and 
leaves,  surrounded  by  the  words  Fig  Syrup 
Company,"  or  ''California  Fig  Syrup  Com- 
pany," and  below  which  appear,  in  large  Ict- 


V.  LamlKrt,  L.  R.  32  Ch.  Div.  247,  54  L.  T.  N. 

S.  314,  56  L.  J.  Ch.  N.  S.  377.     See  also  as  to 

misrepresentation  as  to  place  of  manufacture, 

note  to  Elgin  Nat.  Watch  Co.  v.  Illinois  Watch 

Case  Co.  45  L.  ed.  U.  S.  365),  or  the  nature  of 

the  article   (Soils  Cigar  Co.  v.   Tozo,  16  Colo. 

388,   26  P*c   656;   Wolfe  v.    Burke,   56   N.  Y. 

122 ;  Laird  v.  Wilder,  9  Bush,  131,  15  Am.  Rep. 

707 ;  Phalon  v.  Wright.  6  Phlla.  464 ;  Fetrldge 

V.  Wells,  4  Ahb.  Pr.  144  ;  Alden  v.  Gross,  25  Mo. 

App.  123 ;  Seabury  v.  Grosvenor,  53  How.  Pr. 

192;   Leather  Cloth    Co.   v.   American   Leather 

Cloth  Co.  4  De  Gex,  J.  &  S.  136.  33  L.  J.  Ch.  N. 

8.  199,  10  Jur.  N.  S.  81,  9  L.  T.  N.  S.  558,  12 

W«ek.  Rep.  289).     For  other  cases  see  the  note 

referred  to  aupra. 

The  more  recent  cases  evidence  no  disposi- 
tion to  modify  the  rule. 

Equity  will  not  Interfere  to  protect  a  person 
In  deluding  the  public  aa  to  the  Identity  of  the 
maker  oif  his  product.  Hence,  where  a  reputa- 
tion has  been  acquired  for  a  product  because  of 
the  skill  and  care  exercised  by  Its  maker,  the 
continued  use  of  the  old  lables  by  the  successor 
to  the  business,  with  nothing  to  Indicate  a 
^ange  of  ownership,  is  such  false  representa- 
tion as  will  defeat  the  right  to  enjoin  Inf ringe- 
nent.  Alaska  Packers'  Asso.  v.  Alaska  Improv. 
Co.  60  Fed.  103. 

And  the  correction  of  such  misstatements 
^ter  action  to  enjoin  Infringement  Is  com- 
menced, by  attaching  an  additional  lat>el,  will 
not  care  the  defect.  Alaska  Packers'  Asso.  v. 
Alaska  Improv.  Co.  60  Fed.  103. 

Tht  transferee  of  the  right  to  use  a  trade- 
nark  in  connection  with  a  different  article  Is 
not  entitled  to  be  protected  In  a  court  of  equity 
Ofalnst  Infringement.  Macmahan  Pharmacal 
Co.  T.  Denyer  Chemical  Mfg.  Co.  51  C.  C.  A. 
S02.  113  Fed.  468. 

Bot  to  defeat  the  right  to  relief,  such  misrep- 
'cientations  must  have  the  effect  of  deceiving 
tod  therefore  defrauding  the  public.  Within 
tltii  mis  the  Junior  member  of  a  firm,  doing 
i>Q>ines8  under  the  firm  name  of  father  and  son, 
vho  becomes  sole  successor  to  the  business.  Is 
iM>t  ^llty  of  such  false  representation  In  con- 
tlnnlng  to  use  the  name  of  such  firm  as  a  trade- 
iBark  as  will  deprive  him  of  the  right  to  re- 
itrain  its  infringement.  Feder  v.  Benkert,  18 
C.  C.  A.  549,  44  U.  S.  App.  99,  70  Fed.  6l3. 

And  the  purchasers  of  a  distillery  who  were 
ffl^en  the  exclusive  privilege  of  continuing  to 
oie  the  firm  name  of  the  original  owners  as  the 
same  of  a  brand  of  whisky  produced  at  such  dla 
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tlllery  are  not  deprived  of  their  right  to  enjoin 
infringement  by  their  addition  of  the  word  "dis- 
tillers" to  the  words  of  such  brand,  as  such  use 
is  not  at  all  calculated  to  deceive.  Frazler  v. 
Dowllng,  18  Ky.  L.  Rep.  1109,  39  S.  W.  45. 

And  this  principle  was  recognized  In  Jose 
Morales  &  Co.  v.  The  Fair  (111.)  31  Chicago 
Legal  News,  317,  which  was  a  suit  to  restrain 
infringement  of  a  cigar  label,  the  court  saying: 
"The  complainant  has  the  right  to  set  forth  on 
Its  boxes  the  entire  history  of  his  cigar.  If  a 
fact,  once  true,  by  a  change  of  circumstances 
becomes  Inaccurate,  the  complainant  Is  not  re- 
quired to  drop  out  that  fact  under  the  penalty 
of  being  refused  reMef  in  this  court.  It  may 
display  all  that  precedes  its  ownership,  provided 
ii  also  shows  that  ownership." 

And  If  there  is  any  false  representation  as  to 
the  origin  of  a  product  in  the  use  of  the  mono- 
gram of  a  partnership  by  a  corporation  which 
succeeded  4t  and  was  manag^ed  by  a  former  mem- 
ber of  such  partnership,  such  conduct  will  not 
deprive  the  corporation  of  the  right  to  enjoin 
infringement  of  its  brands,  where  prior  to  such 
suit  It  had  begun  to  stamp  Its  product  with  Its 
own  name  as  "successor"  to  such  partnership. 
Plllsbury  v.  Plllsbury-Washburn  Flour  Mills  Co. 
12  C.  C.  A.  432,  24  U.  S.  App.  395,  64  Fed.  841. 

So,  immaterinl  statements  on  a  label  for  malt 
extract,  which  are  survivals  from  older  labels 
and  are  not  now  strictly  accurate,  such  as  the 
designation  of  a  certain  person  as  sole  agent 
for  the  United  States,  do  not  disentitle  a  manu- 
facturer to  relief  against  Infringement.  Tar- 
rant V.  Hoff.  22  C.  C.  A.  644,  45  U.  S.  App. 
143,  76  Fed.  959. 

And  the  use  by  a  corporation,  on  Its  labels 
for  thread,  of  the  name  of  a  person  as  "sole 
agent"  who  never  was  such  In  fact,  will  not 
defeat  Its  right  to  protection  against  Infringe- 
ment, where,  by  so  doing,  it  was  using  the 
trade-mark,  which  had  been  assigned  to  It,  to 
Indicate  the  fact  that  It  was  the  successor  In 
business  of  the  assignor,  whose  representative 
in  this  country  was  the  person  so  designated. 
Clark  Thread  Co.  v.  Armitage,  21  C.  C.  A.  178, 
45  U.  S.  App.  62,  74  Fed.  936. 

And  statements  in  a  label  for  thread,  as  to 
the  age  of  the  business,  which,  when  applied 
to  the  owner's  manufacture,  are  not  strictly  ac- 
curate, are  not  such  false  repreeen  tat  Ions  as  to 
bar  relief  for  Infringement,  where  they  were 
merely  Intended  lo  represent  the  commercial  or- 
igin of  the  business.  Clark  Thread  Co.  v.  Arm- 
itage, 21  C.  C.  A.  178,  45  U.  S.  App.  62,  74  Fed. 
936. 


Supreme  CoTinT  or  tub  Vhited  States. 


tera,  the  words  "Syrup  of  Figa,"  and  below 
these  last-named  words  appears  a  brief  atate- 
inent  of  tlic  virtues  of  tnia  preptiration,  to- 

Kther  with  the  words  "Manufftotured  only 
the  California  Fig  Syrup  Company; 
that  the  romplaiuant  has  s^ent  more  thaa 
one  million  dollars  in  advertising  aaid  prep- 
aration, always  under  the  name  of  "Syrup 
of  Figs,"  or  "Fig  Syrup,"  throughout  the 
United  States  a,nif  other  countries,  and  that 
millions  of  bottles  of  iiaid  preparation  have 
been  sold;  that,  by  virtue  of  the  premises, 
the  complainant  has  acquired  the  eicluaive 
right  to  the  name,  "Syrup  of  Figs,"  or  "Fig 
Syrup,"  as  it  is  inditTerently  colled  by  the 
public,  or  any  colorable  Imitation  of  the 
same,  as  applied  to  a  liquid  laxative  medical 
preparation  irrespective  of  the  form  of  bot- 
tle or  package  in  which  it  niny  be  sold  to  the 
public;  that,  by  virtue  of  the  prei   '         "^ ' 


irith    the   words 


the 


D    of    I 


hi)l  charges  that  the  defendant,  wish- 
ing to  trade  to  its  own  profit  and  advantage 
upon  the  reputation  of  the  complainant'* 
preparation,  and  desiring  to  impose  a  worth- 
less production  upon  the  public,  hoa  caused 
to  be  made,  put  up,  and  sold,  and  offered  for 
sale,  a  liquid  laxative  medical  compound, 
Teflembling  complainant's  preparation,  under 
the  name  Syrup  of  Figs"  and  "Fig  Syrup," 
BUd  marking  the  boxes  and  packages  con- 
taining the  same  with  the  name  "Fig  ^rup" 
or  "Syrup  of  Figs,"  and  has  put  tne  prep- 
B  ration,  undei'  saJd  name,  in  bottles  an  J 
pael,aBC8  or  cartons,  so  closely  in  imitation 
of'  the  complainant's  bottles  and  package*, 
as  to  be  likely  to  deceive  purchasers,  and  so 
as  to  enable  unscrupulous  retail  dealers  to 
pnlri  off  defendant's  preparation  on  the  con- 
sumers as  and  for  the  complainant's  prep- 


A  suit  to  reetroln  the  Intrlauenient  of  libeU 
•nd  pnckBges  for  ei  medlFlae  in  not  barred  bj 

and  rigbt  years  before  suit  wag  brought,  of  a 
large  numlmr  ot  copifs  of  an  aavortlBlng  drcu- 
!ar  cuntainlng  ■  tatsc  statement  as  to  the  Identl- 
tj  ot  the  dEsFOverer  of  tbe  medicine  Of  formula. 
C.  F.  Simmons  Medicine  Co.  t.  MansDeld  Drug 
Co.  03  Tenn.  81,  23  8.  W.  105. 

The  exclusive  use  ot  a  trade-mnrk  wblcb  sneka 
to  convey  the  tiilse  Impression  that  tbe  jirgdnet 
Is  an  Imported  article  will  not  be  protected  In  a 
court  of  equity.  Josepb  v.  Macowskj,  B8  Cal. 
6J8.  19  L.  K.  A.  53,  31  Pac.  914. 

A  cigar  label  was,  however,  protected  against 
tnfrlairement.  In  Joae  Morales  &  Co.  «.  Tbe  Pair 
(III.)  31  Chicago  Legal  News,  317,  over  tbe  ob- 
jection Ibat  It  falsely  represented  tbe  elg.irs  to 
be  Imporledi  where  a  customer  would  not  t>e 
misled  If  he  used  reasonable  and  ordinarj'  care 
In  making  bis  purcb.ise.  See  also  lllleon  Co.  v. 
Foster.  80  fed.  SB6.  infra. 

Bepreaentatlona  b;  a  maoutaotuier  of  sejtbe 
■tones  that  his  various  biajids  were  from  quai^ 
ries  of  certain  nunies,  whicb  are  Id  fact  but 
nominal  subdivlBlooa  of  tbe  same  quarries,  will 
not  defeat  his  rigbl  to  restrain  Infringement, 
Where  the  stones  sre  Ibe  IdeDlkn]  arllcle  de- 
manded bj  the  preference  o(  bis  customera. 
Ctoieland  Stone  Co.  v.  Wallace,  52  Fed.  431. 

A  person  cannot  hope  to  Ije  protected  In  a 
court  ot  eiinltr  ngalnitt  the  Infringement  of  ■ 
trsde-mai'k  which  la  calculated  to  deceive  tbe 
pabllc  as  to  tbe  nature  of  the  article  to  wblch 
It  li  apnllod. 

For  tills  reason  a  trade-mark  In  the  word 
■■Trommer*"  tor  malt  eitrnct  will  be  denied  pro- 
tection la  equity,  where  such  word  wna  used 
oae   of   mlslciminB  the    pul"     ' 


Fig  Syrnp  Co.  v.  California  Fig  Symp  Ca  4  C. 
C.  A.  2114,  T  IT.  S.  App.  588.  G4  Fed.  175,  Is  basod 
upon  tbe  condltloh  of  ^be  evidence,  whirh  the 
coTii-t  ihouitht  was  lnsulBclent  to  establish  any 
fraud  or  imposition  npon  or  dajnage  to  the  pub- 

Tbe  denial  of  a  prellnrloary  Injunction  to  re- 
jilrflln  the  Infringement  of  a  label  for  "Bromo- 
Qulnlne,"  on  tbe  grouud  that  by  the  use  of  tbe 
word  "Bromo"  the  manufacturer  Intended  to  de- 
lude tbe  public  Into  the  false  belief  tbat  briHnlne 

not  be  dlsturlied  aa  appeal,  where  such  action 
was  based  In  lar)re  part  on  confllctlag  er  parte 
nlGilnvlts.  I'arls  Medicine  Oo.  v.  W.  H.  Hill  Co. 
42  C.  C,  A.  227.  102  Fed.  148. 

RepreaentatiaDi  that  cigars  which  were  made 
with  Havana  allerg,  seed  binders,  and  Sumatra 
wrsppers,  and  sometimes  with  mixed  Havana 
and  seed  DUers.  and  even  wholly  of  aeed  to- 
bacco except  tbe  wrapper,  are  genulae  Havana 
cigars,  will  bar  relief.  HIIsdd  Co.  v.  Foster,  SO 
Fed.  80e. 


order  against  the  lofringemRit  of  a  label  for 
stogies,  although  tbe  makers  advertised  them  as 
"Havauas"  or  "stralgbt  Havanas."  while  they 
were  In  fact  made  of  tobacco  not  grown  In 
Cnba.  The  court  reached  this  couclasian  from 
ot   tbe   c 


n  whleb 


yv\d  not 


tely  det, 


:ief  t: 

ce  wl 

whl.-l 

cal  authorities.     Buckland  v.  Ulce,  40  C 
526. 

This  principle  was  alio  applied  prior  1 
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j[  suits  to  enjoin  tbe 
frlngeiueul  ot  a  trade-mark  In  tbe  words  "Syrup 
at  Flics"  for  a  Inxatlve  preparation  In  which 
Pg  jalce  la  a  v>-ry  small  and  nonessential  ele- 
ment. California  Fig  Syrup  Co,  v.  rulanm.  16 
C.  C.  A.  376,  TJ  r.  9.  App.  283.  09  Fed.  740 : 
California  Fig  Syrup  Co.  v.  Stearns.  33  I,.  R.  A. 
S0,  2tl  C.  O.  A.  22,  43  U.  S,  A[ip.  234.  73  Fed. 
913.     Tbe  decision  tu  the  tonlrjry  In  Improved 


whether  tbe  word  "Mavuna"  as  applied  to  to- 
bacco refers  to  the  place  where  It  Is  grown,  or 
bas  reference  to  Its  quality.  See  also  Jose  Mor- 
ales &  Co.  V.  Tbe  Fair  (III.)  31  Chicago  Legal 
News,  317,  ttipra. 

A  distiller  who.  mixes  "35  per  cent  of  other 
whiskies  with  his  own.  and  sells  it  under  labels 
wlilcli  represent  II  to  be  bis  own  product  "para 
and  uaadu Iterated."  and  c.iutions  tbe  consumer 
to  avoid  Imltstlou.  Is  guilty  of  sucb  mlsrepre- 
aentstlon  as  to  defeat  bis  right  to  enjoin  In- 
fringement.  Krauas  t.  Jos.  R.-£eebleB  gona  Co. 
58  Fed.  685, 

The  owuer  of  a  trade-mark  in  Ibe  name  "Dar- 
llQEton"  for  butter  Is  not  deprived  ot  bis  right 
to  enjoin  Infringement  because  at  rare  Inlervsla 
he  has  purchased  milk  or  cresm  from  Others  to 
enable  him  to  supply  bis  customers,  and  In  yet 
rarer  Instances  purchased  small  amounts  ot  bat- 
ter fur  the  same  purpose.  Pratt's  Appeal,  IIT 
Ta.  401.  11    Ati-  8TM. 

Itepresentntiona  Ibnt  scythe  atones  sre  made 

fioin  -seipcted"  or  "the  beat  blue  Huron  grit" 

nill  not  defeat  tbe  rlgbt  to  enjoin  Infringement 
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aration;  and  that  purchasers  frequently 
haye  been  deceived  and  induced  to  buy  the 
•lO] compound  prepared  ^by  the  defendant:  that 
Uie  complainant  has  been  greatly  injured  in 
the  business  in  the  manufacture  of  its  liquid 
IjuLative  prnMiration  "Syrup  of  Figs"  or 
"Fig  Syrup,  and  believes  that  it  has  suf- 
fered cuunage  and  injury  by  reason  of  de- 
fendant's Sicts  to  the  extent  of  at  least  $10,- 
000;  that  this  is  a  continuing  wrong,  and 
one  which  it  is  impossible  to  exactly  calcu- 
Jtkte,  and  one  which,  if  permitted  to  con- 
tinue,  will  work  irreparaole  injury  to  the 
complainant. 

wherefore  the  complainant  prayed,  in  its 
said  bill,  for  an  injunction  restraining  the 
defendant  and  its  asents,  servants,  etc.,  from 
manufacturing,  selhng,  or  ofTering  for  sale, 
directly  or  indirectly,  any  liquid  laxative 
medical  preparation,  marked  with  the  words 
"Syrup  of  Figs"  or  "Fig  Syrup,"  or  marked 
with  any  words  which  may  be  a  colorable 
imitation  of  the  name  of  "Syrup  of  Figs"  or 


"Fig  Syrup,"  and  from  putting  up,  selling, 
or  dealing  in  any  liqiiid  laxative  medical 

S reparation  which  shall  have  a  tendency  to 
eceive  the  public  and  induce  buyers  to  pur- 
chase defendant's  preparation,  believing  the 
same  to  be  complainant's  preparation,  and 
that  defendant  be  perpetually  enjoined  from 
using  the  words  "Fig  Syrup  Company"  as  a 
business  name,  or  from  using  the  words  "Fig 
Syrup"  or  "Syrup  of  Figs"  as  part  ol  its 
business  name,  in  connection  witn  the  man- 
ufacture and  sale  of  a  liquid  laxative  prep- 
aration. The  complainant  also  prayed  for 
an  account  for  damages  to  complainant  and 
for  gains  and  profits  derived  by  the  defend- 
ant company,  and  for  such  other  and  further 
relief  as  may  be  agreeable  to  equity  and 
good  conscience. 

The  defendant  company  and  the  other  de- 
fen^^nts  filed  a  joint  and  several  answer, 
admitting  many  of  the  allegations  of  the 
bill,  but  denying  and  putting  the  complain- 
ant on  proof  of  those  which  alleged  any  in- 


of  trade-marks  and  labels  for  such  stones,  If  the 
material  used  is  not  inferior  to  that  which  the 
trade  has  accepted  as  of  that  grade.  Cleveland 
Stone  Co.  v.  Wallace,  52  Fed.  431. 

The  right  ot  the  city  of  Carlsbad  to  restrain 
the  ase  of  the  word  "Carlsbad"  on  artificial 
salta  not  the  product  of  the  Carlsbad  spring  Is 
not  defeated  because  It  sells  Carlsbad  Sprudel 
losenges,  which  contain  but  10  per  cent  of  the 
Ingredients  which  are  found  In  Carlsbad  water, 
the  balance  being  cane  sugar.  Carlsbad  v.  Kut-  i 
BOW,  18  C.  C.  A.  24,  35  U.  S.  App.  750.  71 
Fed.  167. 

Mere  bosating  or  harmless  exaggeration  Is  not 
sach  ^mud  or  misrepresentation  as  will  bar  re- 
lief. 

Thus,  the  use  of  the  words  "The  only  high 
grade."  on  a  trade-mark  for  oleoma iigarine  or 
butterine,  will  not  defeat  the  right  to  enjoin 
iBfrlQgement.  William  J*.  Moxley  Co.  v.  Braum 
4  F.  Co.  93  III.  App.  183. 

And  a  statement  by  the  owner  of  a  trade- 
mtrk  for  thread,  that  his  thread  is  sold  "every- 
where," will  not  prevent  relief  in  equity  for  an 
tifrlagement  of  his  trade-mark.  Clark  Thread 
Co.  T.  ArmlUge,  67  Fed.  896. 

Bot  statements  upon  labels  of  bottles  of  med- 
icine, that  it  Is  "The  great  smallpox  and  dlp- 
tberlt  cure  and  preyentive.  Cures  the  worst 
ttaes  without  marking  unless  already  scabbed,'* 
--ire  so  manifestly  untrue  and  calculated  to  de- 
ceive the  public  as  to  deprive  the  owner  of  any 
right  to  protection  in  the  words  "The  Family 
Phytldan,"  as  the  trade-mark  for  such  medi- 
chie.  Houchens  t.  Houchens,  95  Md.  37,  51  Atl. 
822. 

"We  do  not  think,*'  said  the  court  in  Slegert 
V.  Abbott,  72  Hun,  243.  25  N.  T.  Supp.  590, 
tbat  "courts  of  equity  should  be  swift  or  vlg- 
Utnt  to  protect  the  manufacturer  of  a  com- 
pound adTertised  and  sold  as  a  valuable  medi- 
cine, which  is  not  shown  to  contain  a  single 
nedlctl  Ingredient,  or  to  possess  a  single  merit 
dtlmed  for  it,  as  against  another  manufacturer 
prododng  and  selling  a  like  compound." 

Boy  In  a  snit  to  restrain  infringement  of  an 
tlleged  trade-mark  in  the  words  "One  Night 
Congh  Cure,"  the  court,  In  refusing  the  relief 
■ought,  suggested  that  such  words  asserted  a 
nanifea*:  falsehood  or  physical  impossibility,  but 
placed  its  decision  on  other  grounds.  Kohler 
Mfg.  Co.  ▼.  Beeshore,  8  C.  C.  A.  215,  17  U.  S. 
App.  352,  59  Fed.  572. 

And  in  Piso  Co.  t.  Voight,  4  Ohio  N.  P.  347, 
the  court  said  that  a  court  of  equity  would  be 
197  V.  M. 


Justified  In  refusing  to  Interfere  in  behalf  of 
persons  who  claim  property  in  a  trade-mark  ac- 
quired by  advertising  their  wares  under  repre- 
sentations which  are  false. 

But  a  claim  that  a  medicine  will  permanently 
cure  habitual  constipation  is  not  so  fraudulent 
or  deceptive  as  to  deprive  the  proprietor  of  his 
right  to  protection  against  unfair  competition. 
California  Fig  Byrup  Co.  t.  Worden,  95  Fed. 
132. 

And  a  statement  on  a  medicine  label,  that 
"this  Is  the  only  genuine  Simmons  liver  medi- 
cine." will  not  defeat  the  right  to  restrain  in- 
fringement of  labels  and  packages,  although 
there  are  other  preparations  from  the  original 
formula,  if  they  are  known  under  a  difTerent 
name.  C.  F.  Simmons  Medicine  Co.  v.  Mansfield 
Drug  Co.  93  Tenn.  84,  23  S.  W.  165. 

And  the  therapeutic  merits  of  a  widely  known 
and  commercially  valuable  preparation  for  the 
various  ailments  for  which  the  labels  declare  it 
to  be  adapted  will  not  be  Investigated  by  the 
court  in  a  suit  to  restrain  the  sale  of  a  simu- 
lated article  as  and  for  the  genuine.  Samuel 
Bros.  V.  Hostetter  Co.  118  Fed.  257. 

No  right  to  a  trade-mark  which  Includes  the 
word  "patent,"  and  which  describes  the  article 
as  patented,  can  arise  where  there  Is  and  has 
been  no  patent.  Nor  Is  the  claim  a  valid  one 
fur  the  other  words  used,  where  It  Is  based  upon 
their  use  in  connection  with  that  word.  Hols- 
apfei's  Compositions  Co.  v.  Rahtjen's  American 
Composition  Co.  183  U.  8.  1,  46  L.  ed.  49,  22 
Sup.  Ct.  Rep.  6. 

The  use  in  trade  circulars  and  advertisements 
of  language  clearly  implying  that  the  adver- 
tised article  Is  protected  by  letters  patent, 
while  in  fact  such  patent  has  expired,  Is  a  bar 
to  equitable  relief,  although  the  objectionable 
language  does  not  appear  upon  the  product  It- 
self or  in  connection  with  the  trade-mark. 
Preservallne  Mfg.  Co.  v.  Heller  Chemical  Co. 
118  Fed.  103. 

But  a  trade-mark  In  the  words  "Club  Soda*' 
is  not  deprived  of  protection  because  the  label 
contains  the  statement,  "Manufactured  In  Ire- 
land by  H.  M.  royal  letters  patent,"  as  these 
words  are  not  calculated  to  represent  that  the 
composition  or  Ingredients  of  the  article  were 
protected  by  an  existing  patent,  being  Intended 
to  mean  that  the  product  was  manufactured  in 
Ireland  by  means  of  patented  machinery. 
Cochrane  v.  Macnish  [1896]  A.  C.  225,  65  L.  J. 
1\  C.  N.  8.  20,  74  L.  T.  N.  8.  109. 

So,  the  use  of  the  word  "patented"  tn  a  label 
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ientJonal  or  actual  appropriation  by  the  de- 
fendant company  of  proprietory  or  business 
rights  of  the  complainant.  The  answer  pro- 
ceeded to  make  the  following  allegations : 

''And  for  a  separate  and  further  defense 
these  defendants  aver,  upon  their  informa- 
tion and  belief,  that  the  preparation  made 
and  sold  by  complainant  under  the  name  of 
'S^rup  of  Figs'  does  not  and  never  did  con- 
tain any  syrup  of  figs  or  any  fig  syrup;  or 
[620]  any  *  juice  of  figs  or  any  part  or  portion  or 
quantity  of  figs  in  any  form;  and  that  the 
name  *Syrup  of  Figs'  and  'Fig  Syrup*  and 
the  name  of  the  company,  'The  Calif (ftnia 
Fig  Company/  and  the  form  and  appearance 
of  the  labels  and  the  pictures  on  the  labels, 
and  the  statements  on  the  labels  adopted  and 
used  by  complainant  in  connection  with  its 
liquid  laxative  medicine,  were  all  designed, 
adopted,  and  used  with  the  deliberate  int%nt 
and  purpose  to  deceive  the  public  and  the 
user  of  the  medicine,  and  to  perpetrate  a 
fraud  upon  them  by  inducing  them  to  believe 
that  the  preparation  contained  figs  in  some 
form,  ana  that  by  reason  thereof  the  said 
medicine  derived  its  laxative  properties  and 
also  a  pleasant  and  agreeable  taste;  that  the 
complainant  has  been  successful  in  perpe- 
trating the  said  fraud  upon  the  public,  and 
for  years  last  past  has  perpetrated  said 
fraud  by  wholesale,  and  have  induced  the 

fmblic  generally  throughout  the  world  to  be- 
ieve  the  statements  aforesaid  concerning  tlie 
said  medicine  and  its  connection  with  figs, 
and  thereby  complainant  has  made  and  real- 
ized large  profits,  gains,  and  advantages 
from  the  sale  of  said  medicine,  all  of  which 
was  caused  and  which  accrued  and  were  made 
by  reason  of  said  false,  fraudulent,  and  de- 
ceptive statements;  that,  as  a  matter  of 
fact,  the  said  so-called  'Syrup  of  Figs,'  sold 
by  complainant,  consists  of  the  ordinary  and 
\iell-known  laxative  called  senna  as  a  basis, 


together  with  certain  aromatic  carminatives 
added  for  the  purpose  of  giving  it  a  pleas- 
ant and  agreeable  taste,  as  a  cure  to  the  nat- 
urally griping  effect  of  senna  when  taken 
alone;  that  in  order  to  sell  such  a  com* 
pound  complainant  made  the  false,  fraudu- 
lent, and  fictitious  statements  hereinabove 
charged  against  it,  and  was  enabled  to  sell 
the  same  solely  by  virtue  of  said  false, 
fraudulent,  and  fictitious  statements,  and 
said  complainant  has  built  up  its  business 
and  its  trade  upon  the  strength  of,  and  by 
virtue  of,  the  said  false,  fraudulent,  and  fie- 
titious  statements,  for  which  reason  com- 
plainant is  not  entitled  to  relief  in  a  court 
of  equity." 

The  cause  was  put  at  issue  by  a  replica- 
tion ftled  by  the  complainant  company. 
Pending  the  trial  an  application  for  a  pre- 
liminary injunction  was  made,  which  was 
allowed  upon  the  ground  that  the  complain- 
ant had  made  such  a  showing  by  the  *plcad-[621] 
ings  and  aflidavits  that  it  was  entitled  to  an 
injunction  against  the  sales  of  *'Fig  Syrup*' 
by  the  defendant.     86  Fed.  212. 

A  large  amount  of  evidence  was  taken, 
and,  on  June  7,  1809,  a  decree  was  entered 
by  the  circuit  court  perpetually  enjoining 
the  defendant  company  and  the  other  de- 
fendants from  making,  selling,  or  offering  to 
sell  any  liquid  laxative  medicine  or  prepara- 
tion under  the  name  of  "Syi  ip  of  Figs"  or 
"Fig  Syrup,"  or  under  any  name  in  colorable 
imitation  of  the  name  "Syrup  of  Figs,"  and 
I  from  making,  selling,  or  offering  to  sell  any 
I  medical  liquid  laxative  preparation,  put  up 
I  in  bottles,  boxes,  or  pojckages  similar  in  form 
or  arrangement  to  the  bottles  or  pnckn<*e8 
I  used  by  Uie  complainant  in  the  manufnr   ire 
I  and  sale  of  its  said  liquid  laxative  prepara- 
tion, or  so  closely  r^embling  the  same  aa  to 
be   calculated    to   deceive   the   public,    and 
from  using  the  name  "Fig  Syrup  Company," 


for  Illuminating  oil,  intended  to  denote  registra- 
tion in  the  Patent  Office,  and  not  for  the  pur- 
pose of  deluding  the  public  into  the  belief  that 
the  article  itself  was  patented,  will  not  bar  re- 
lief for  infringement.  Insurance  Oil  Tank  Co. 
T.  Scott,  33  La.  Ann.  946.  39  Am.  Rep.  286. 

The  statement  on  a  parlcage  of  medicine, 
that  the  trade-marlc  was  registered  In  a  desig- 
nated year,  in  which  there  was  no  provision  for 
registration  of  a  trade-mark,  is  not  such  mis- 
representation as  will  defeat  the  right  to  en- 
Join  imitation.  C.  F.  Simmons  Medicine  Co.  v. 
Mansfield  Drug  Co.  93  Tenn.  84,  23  S.  W.  165. 

The  use  of  the  word  "trade-mark"  in  connec- 
tion with  a  particular  mark  used  as  a  trade- 
mark, but  whici)  has  not  been  registered,  does 
not  necessarily  imply  that  registration  has  been 
obtained,  so  as  to  deprive  the  manufacturer  of 
a  right  to  an  interlocutory  injunction  against 
Infringement.  Sen  Sen  Co.  v.  Britten  11899]  1 
Ch.  692,  68  L.  J.  Ch.  N.  8.  250. 

In  a  case  in  the  New  York  supreme  court  It 
was  held  on  an  appeal  from  an  order  denying  a 
prelimln^iry  injunction  to  restrain  the  imitation 
of  a  soap  wrapper,  that  an  untrue  statement  on 
the  wrapper,  that  the  form  of  cake  and  wrap- 
per "were  protected  by  a  trade-mark  secured," 
was  sufficient  to  bar  the  right  to  relief.  Brown 
V.  Doscher,  49  N.  Y.  S.  R.  196,  20  N.  Y.  Supp. 
900.  This  case  subsequently  reached  the  court 
of  appeals  on  an  appeal  from  a  Judgment  dis- 
jDJ^lng  the  complaint.  The  latter  court.  In 
MiBrmJug  the  Judgment  oo  the  ground  that  no  In* 


fringement  was  shown,  said :  "If  we  had 
reached  the  conclusion  that  the  plaintiffs  wert 
entitled  to  Judj^ment,  then  the  legal  question 
presented  by  this  false  statement  would  have 
required  careful  examination,  but  as  the  case 
stands  we  prefer  to  rest  our  decision  upon  tne 
merits."     147  N.  Y.  647,  42  N.  B.  268. 

A  person  cannot  claim  present  protection  for  a 
trade-mark  on  a  theory  which  presupposes  that 
the  previous  conduct  of  the  business  has  been 
characterized  by   fraud  and   misrepresentatioo. 

Thus,  one  who  has  built  up  a  business  upon 
representations  that  the  name  under  which  hia 
product  was  sold  was  descriptive  of  the  arti- 
cle cannot  be  protected  in  the  use  of  such  name 
as  a  trade-mark,  on  the  theory  that  such  product 
is  a  new  article  of  manufacture.  Dadirrlan  v. 
Yacubian,  39  C.  C.  A.  321,  98  l^ed.  872. 

And  a  patentee  of  a  proprietary  medicine  who 
has  claimed  under  the  patent  the  exclusive  right 
to  manufacture  or  sell  the  same  cannot,  after 
the  expiration  of  the  patent,  claim  to  have  a 
trade-mark  right  in  the  name  given  to  such 
medicine  because  he  did  not  use  one  Ingredient 
called  for  by  the  patent.  Centaur  Co.  v.  Marsh- 
all.  92  Fed.  605. 

The  falsity  of  a  statement  In  a  trade-mark 
will  not  be  assumed  for  the  purpose  of  defeat- 
ing the  owner's  right  to  enjoin  infringement, 
but  the  fraud  or  deceit  necessary  to  bar  relief 
must  be  pleaded  and  proved.  Fleischmann  v. 
Fleischmann,  7  App.  Div.  280,  39  N.  Y.  Supp. 
1002. 
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IMS,  WoBom  A  Oo.  ▼.  CftLiroRinA  Fis  Snur  Co.  St 

uid  from  using  a  nKme  whereof  the  words  Sicgert  r.  Abbott.  61  M.  2T0,  48  Am.  Rep. 

"Fig  Syrup"  or  "Synip  of  Pigs  Company,"  101;  Seabury  v.  Gro«rctior,  U  BlaUhf.  262, 

rorm  B  pirt  fts  a  buaineaa  name  in  connec-  Fed.    Caa.    No.    12.5TS ;    Kraiiaa   v.   Joa.    R. 

lion  nitn  the  manufacture  of  a  liquid  laxa-  Peebha'  Bona  Co.  gS  Fed.  585;  Kohler  Mfg. 

tive  preparation.     95  Fed.  132.  Co.  r.  Beeahore,  8  C.  C.  A.  215,  IT  U.  S.  App. 

There  «-aa  an  appeol  to  the  circuit  court  352,  50  Fed.  572;  Fetridge  v.  Well*,  13  How, 

of  appeals  for  the  ninth  circuit,  where  the  Pr.  385;  Schmidt  t.  Brieg,  100  Cal.  072,  22 

decree   of   the   circuit   court   was   afllrmed,  L.  R.  A.  700,  3S  Pac.  623;  Phalon  v.  Wrt^hf, 

Rom,  C.  J.,  disseating.     42  C.  C.  A.  383,  102  5   phjla.  401;   Priatx   Mfg.   Oo.  v.  Prince'* 

Fed.  334.  Metallic  Paint  Co.  135  N.  Y.  24,  IT  L.  R.  A. 

The  cauM  wai  then  brought  to  this  court  129,  31  N.  E.  900. 
b;  a  writ  of  eertiorari  allowed  on  Noveniber        it  ie  no  answer  to  say  that  the  tnedlcina 

SO,  1900.  if  a  good  laxative,  whether  it  has  in  it  flga 

Jfr.  John  H.  Miller  argued   the  cause,       Kn^use  v.   Jos.   R.   Peeblea'  Sana   Oo.   OS 

mttd,   with  Ur.   Pureed   Roiee,  filed   a  brief  Ped.  sgs;   Fetridge  v.   Welle,   13  How,  Pr. 

tor  petitioner:  385;    Prince   Mfg.   Co.   v.   Princ^e   MetalUc 

No  words  can  be  adopted  as  k  valid  trade^  Paint  Co.  136  N.  Y.  24,  IT  L.  H.  A,  120,  31 

mark  which  relate  only  to  the  name,  quality,  u.  e.  900. 

or  description  of  the  thing  or  buainess  or        if  there  be  fraud  on  the  part  of  a  coa- 

place   where  Uje  thing  is   produced  or   the  piainant,  he  is  not  entitled  to  protection  for 

bminess  is  carried  on.  his  label  any  more  than  tor  his  trade  mark. 

Cftoynatt  V.  Cohen,  39  Cal.  601,  2  Am.  Rep.  :„    thai    respect,    trademarks    and    labeU 

476;   Barke  t.  Caaain,  45  Cal.  487,   13  Ara.  stand  on  the  aame  footing. 
Rep.  204;ScftiBid(  V.  flricff,  100  Cal.  673,  22        Meeir*.   Warrea    Olney   and   John   O. 

L.  R.  A,  TOO,  35  Pac.  623;   Delateare  tt  U.  Oarllale  arirued  the  cause  and  filed  a  brief 

Canal  Co.  r.  Clark,  13  Wall.  311,  20  L.  ed.  for  respondent: 

581 ;  Broictt  Chemical  Co.  v.  Meyer,  139  U.        Whei*  a  man  has  an  esUblished  busings 

S.  540,  35  L.  ed.  247,  11  Sup.  Ct.  Rep.  625;  which  he  ia  seeking  to  protect  from  unfair 

Toitu  V.  Btetaon,  5  Abh.  Pr.  N.  S.  218;  Cat-  competition,  he  wilFbe  given  relief  if  he  can 

tcell  7.  DatU.   58  N.  Y.  223,   17   Ara,   Rep.  make   any  reasonable  explaaation   of  aUte- 

233;  Ayer  v.  Ruahton,  Coddington's  Digest,  ments  claimed  to  be  false. 
229;  Re  Dick,  9  Off.  Gai.  538;  Burgeai  v.        Cochrane  v.   Uacniah   (1896]   A.  C.  225; 

Burgraa,  3  De  G.  M.  A  G.  896;  Fetridge  t.  j„aurance    Oil   Tank   Co.    v.    Scott,   33    La. 

Wtitt,  i  Abb.  Pr.   144;   Corwm   v.  Daly,  7  Ann.  946,  39  Am.  Rep.  286;  Siegcrt  v.  Find- 

Bosw.  222;  Photon  t.  Vfright,  5  Phila.  464;  later,  L.  R.  7  Ch.  Div.  801 ;  Fetridge  v,  J/er- 

Lkhigt  Extract  of  Meat  Co.  v.  Hanbury,  17  chant,  4  Abb.  Pr.  156;  Ford  v.  Foater,  L,  R. 

L.T.  N.  S.  298;  Ke  ffoiKftauaj/,  Com.  Dec.  7    ch,    Div.    All;    Bardoa    y.    Lacroix,    27 

■71,0.97;  ««i'aJ»ier,Com.  Dec. 'TI,  p.  289;  Annales,  214;    Brown,  Trademarks,   p.   83j 

Rtkoberla,  Com.  Dec.  '71,  p.   100;  Gray  v.  Meridcn  Britnnnia  Co.  v.  Parker,  39  Conn. 

Kaci.  2  Mich.  N.  P.  110;  Re  Johnson  Co.  2  450^  12  Ara.  Rep.  401;  C.  F.  Simmons  Medr 

03.  Gai.  315;   Be  Ooodyear  Rubber  Co.   1!  (^,-,1^  (-^^  v.  Manafield  Drug  Co.  93  Tcnn.  84, 

Off.  Gai.  1062;  Re  Roach,  10  Off.  Gai.  333;  33   g    w.    169;   Smith  v.  Sitbury,  25   Hun, 

Oilmnn   v.    BunnewtU.    122   Mass.    139;    Re  232;    Tarrant   Co.  v.  Hoff,   22  C.   C.  A.  04<, 

Stader,  13  Off.  Gaz.  590;   Raggett   v.  find-  45  u.  S.  App.  143,  76  Fed.  950;  Conrad  v. 

liter.  L.  R,  IT  Eq.  29;  Sicgert  v.  Findlater,  Joseph   Uhiig   Breu>.   Co.   8  Mo.  App.   277; 

L  R.  7  Ch.  Div.  801 ;  Oodillot  v.  //a;ard,  49  Putitc  v.  Dreyfut,  34  La.  Ann.  80,  44  Am. 

Hew.  I'r.  6;  Young  v.  Marrne,  9  Jur.  N.  S.  Rpp   413.   jjoj^j.  fj^rve  Food  v.  Baumbaeh, 

'32:  Delauart  d  H.  Canal  Co.  v,  Clark,  13  32   Fed.   205;    William  Rogers   Mfg.   Co.   v. 

Wall.  311,  20   L.   ed.  581;   Re  Sardine  Co.  jtogers  di  S.   Mfg.   Co.    U   Fed.  495;    Price 

2  Off.  Gaz.  495;   Qinter  v.  Kinney  Tobacco  Bakiny-Poicder   Co.    v.   Fyfe,   45    Fed.   790; 

I"'.  12  VtA.n2;  Humphrey's  Specific  Homco-  Sociele  Anonyme  v.  Western  Distilling  Co. 

miic  Medicine  Co.  t.  Wenz,   14  Fed.  2ii0;  43  ^^d.  416;  Sclckom  v.  Baker,  93  N.  Y.  63, 

t.  B.  fforrit  Drug  Co.   v.  Slucky,  46  Fed.  45  Am.   Rep.    IBB;    Cl^eland   Stone  Co.   t. 

K4-  Wallace,    52    Fed.    431;    Metzler   v.    Wood, 

A  lymhol  or  label  claimed  aa  a  trade-mark,  L.  R.  8  Ch.  Div.  006;   Alexander  v.  Morae, 

Nttmstituted  or  worded  aa  to  make  or  con-  14  R.  I.  163,  61  Am,  Rep,  369;  Chappell  v. 

Uin  a  distinct  assertion  which  is  false,  will  Sheard,  2  Kay  &  J.  117;  Chappell  v.  David- 

ort  be  recogni7,ed ;  nor  can  any  right  to  ita  son,  2  Kay  A  J.   123 ;   Clark  Thread  Co.  y, 

orliuire  use  be  maintained.  Arntilage,  21  C.  C,  A.  178,  45  U.  S.  App,  62, 

tniit«r   Cloth   Co.   v.   American   Leather  7*  Fed,   936;   Comsloek  v.  While,   IB  Mow. 

Chtk  Co.  4  DeG.,  J.  k  S.   137.  Affirmed   II  Pr,    421;    Block    v.    Standard    Distilling    d 

H.  U  Caa.   523;    HoUapfel's    Compositions  Distributing  Co.  05  Fed.  978;  Hoxie  v.  Cha- 

Vv.  T.  Rahtjen's  American  Composition  Co.  ney,   143   Mass.  *  592,   58   Am.   Rep.   149,   10 

ISJU.  8.  1,  46  L.  ed.  49,  22  Sup.  a.  Rep.  N.   E.   713;    Curtis  v,   Bryan,   30  How.  Pr. 

i;  Uanhatlan  Medicine   Co.   t.   Wood,   103  33:   Dale  v.  Smithson,  12  Abbott's  Pr,  237; 

L",  8. 218,  27  L.  ed.  T06.  2  Sup.  Ct  Rep.  430 :  -/osnih  Dixon  Crucible  Co.  v.  Quggenheim, 

AOan  B.  Wrialey  Oo.  v.  fowa  Soap  Co.   104  2  Erewst,  321 ;  Electro-Silicon  Co.  v.  ffazard, 

Fed.  548;  Ctotworfhy  V.  Sr^hcpp.  42  Fed,  62;  29    Hun,   369;    Edleston   v.    Tick,    18   Jur. 

AUn  T.  Crom,   25  Mo.  App.   123;   ConncU  T;   Fcder   v.   Benkcrt,   16  C.  C.  A.  S49,  44 

T.  Sfrd,  128  Mua.  477,  3&  Am.  Km.  397;  U.  B.  App.  9S,  70  Fed.  613;  HoUoumm  v. 
18T  U.  S.  VSt 
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Holloway,  13  Ber.  209;  Keashey  v.  Brook- 
lyn Chejnical  Works,  142  N.  Y.  467,  37  N. 
£.  476;  Lee  v.  ffa/ey,  L.  R.  5  Cb.  155; 
Marshall  v.  72om,  L.  R.  8  £q.  651;  PUla- 
hury  V.  Pillahury-Washhum  Flour  Mills  Co. 
12  C.  C.  A.  432,  24  U.  S.  App.  395,  64  Fed. 
841;  Sen  Sen  Co,  v.  Britten  [1899]  1  Ch. 
692;  Shaver  v.  Heller  d  M.  Co.  48  C.  C.  A. 
48,  108  Fed.  821. 

The  statements  on  the  carton  carry  the 
**antidote  with  the  bane." 

Centaur  Co.  v.  Robinson,  91  Fed.  889. 

Mr.  Justice  Shiras  delivered  the  opinion 
of  the  court: 
[627]  *The  courts  below  concluded,  upon  the 
evidence,  that  the  defendants  sold  a  medical 
preparation  named,  marked,  and  packed,  in 
imitation  of  the  complainant's  meoicine,  for 
the  purpose  and  with  the  design  and  intent 
of  deceiving  purchasers  and  inducing  them 
to  buy  defendant's  preparation  instead  of 
the  complainant's.  We  see  no  reason  to  dis- 
sent from  that  conclusion,  and  if  there  were 
no  other  questions  in  the  case,  we  should  be 
ready  to  affirm  the  decree,  awarding  a  per- 
petual injunction  and  an  account  of  the 
profits  and  gains  derived  from  such  unfair 
and  dishonest  practices. 

Another  ^ound,  however,  is  *  ^;od  against 
the  complainant's  right  to  invoKi;  the  aid  of 
a  court  of  equity,  in  that  the  California  Fig 
Syrup  Company,  the  complainant,  has  so 
fraudulently  represented  to  the  public  the 
nature  of  its  medical  preparation  that  it  is 
not  entitled  to  equitable  relief. 

Some  courts  have  gone  so  far  as  to  hold 
that  courts  of  equity  will  not  interfere  by 
injunction  in  controversies  between  rival 
manufacturers  and  dealers  in  so-called  quack 
medicines.  Fowls  v.  Spear,  4  Clark  (Pa.) 
145,  Fed.  Cas.  No.  4,996;  Heath  v.  Wright, 
8  Wall.  Jr.  141,  Frd.  Cas.  No.  6,310;  Fet- 
ridge  v.  Wells,  4  Abb.  Pr.  144. 

It  may  be  said,  in  support  of  such  a  view, 
that  most,  if  not  all,  the  states  of  this  Un- 
ion have  enactments  forbidding  and  making 
penal  the  practice  of  medicine  by  persons 
who  have  not  gone  through  a  course  of  ap- 
propriate study,  and  obtained  a  license  from 
a  board  of  examiners;  and  there  is  similar 
legislation  in  respect  to  pharmacists.  And 
it  would  seem  to  oe  inconsistent,  and  to  tend 
to  defeat  such  salutary  laws,  if  medical 
preparations,  often  and  usually  containing 
powerful  and  poisonous  drugs,  are  permitted 
to  be  widely  advertised  and  sold  to  all  who 
are  willing  to  purchase.  Laws  might  prop- 
erly be  passed  limiting  and  controlling  such 
trnfftc  by  restraining  retail  dealers  from 
selling  such  medical  preparations,  except 
when  prescribed  by  regular  medical  practi- 
tioners. 

But  we  think  that,  in  the  absence  of  such 
legislation,  courts  cannot  declare  dealing  in 
such  preparations  to  be  illegal,  nor  the  arti- 
cles themselves  to  be  not  entitled,  as  prop- 
ertv.  to  the  protection  of  the  law. 
[628]  *We  find,  ho\\X!\'er,  more  solidity  in  the 
contention,  on  behalf  of  the  appellants,  that 
when  the  owner  of  a  tradcvniaric  applies  for 
an  injunction  to  restrain  the  defenaant  from 
injuring  hia  properij  by  making  false  rep- 


resentations to  the  public,  it  is  essential  that 
the  plaintiff  should  not  in  his  trade-marl^  or 
in  his  advertisements  and  business,  be  him- 
self guilty  of  any  false  or  misleading  repre> 
sentation;  that  if  the  plaintiff  makes  sloj 
material  false  statement  in  connection  with 
the  property  which  he  sc«ks  to  protect,  he 
loses  his  right  to  claim  the  assistance  of  a 
court  of  equity;  that  where  any  symbol  or 
label  claimed  as  a  trade-mark  is  so  con- 
structed or  worded  as  to  make  or  contain  a 
distinct  assertion  which  is  false,  no  prop- 
erty can  be  claimed  on  it,  or,  in  other  words, 
the  right  to  the  exclusive  use  of  it  cannot  be 
maintained. 

Among  the  cases  cited  to  sustain  this  con- 
tention are  the  following: 

In  Connell  v.  Reed,  128  Mass.  477,  36  Am. 
Rep.  397,  the  plaintiff  sought  to  establish 
the  exclusive  right  to  the  words  "East  In- 
dian," as  applied  to  his  remedy,  and  the 
court,  through  Gray,  Ch.  J.,  said: 

"The  conclusive  answer  to  this  suit  la 
,  .  .  that  the  plaintiffs  have  adopted  and 
used  these  words  to  denote,  and  to  indicate 
to  the  public,  that  the  medicines  were  used 
in  the  East  Indies,  and  that  the  formula  for 
them  was  obtained  there,  neither  of  which 
is  the  fact.  Under  these  circumstances,  to 
maintain  this  bill  would  be  to  lend  the  aid 
of  the  court  to  a  scheme  todefraud  the  publie.** 

In  Siegcrt  v.  Abbott,  61  Md.  276,  48  Am. 
Rep.  101,  where  the  subject-matter  of  the 
trade-mark  was  "Angostura  Bitters,^  which 
purported  to  have  been  prepared  by  Dr.  6ie 
gert,  at  Angostura,  Trinidad,  and  where  it 
appeared  that  Dr.  Siegert  was  dead,  and  had 
never  lived  at  Angostura,  the  bill  was  dis- 
missed, the  court  saying:  "It  is  a  general 
rule  of  law,  in  cases  of  this  kind,  that  courts 
of  equity  will  not  interfere  by  injunction 
where  there  is  any  lack  of  truth  in  the  plain- 
tiff's  case;  that  is,  where  there  is  any  mi»* 
representation  in  his  trade-mark  or  labels.'* 

In  Alden  y.  Cross,  25  Mo.  App.  123,  m 
trade-mark  was  claimed  in  the  words  "fniit 
vine0B.r,"  and  the  court  said : 

*'*'The  vinegar  thus  branded  was  not  nian-[5fl 
ufactured  out  of  fruit,  in  the  plain,  ordinary, 
usual  sense  of  that  term,  but  out  of  low 
wines  distilled  from  cereals,  and  fruit  enters 
into  its  composition  only  to  a  veiy  insig- 
nificant extent.  ...  It  would  be  a  noyd 
application  of  the  rule  governing  the  subjeot 
of  trade-marks  if  one  who  manufactnret 
vinegar  out  of  cereals  could  appropriate  f6r 
the  article  thus  manufactured  the  word 
'fruit,'  and  thereby  exclude  another  from 
using  the  word  as  descriptive  of  an  artiele 
which  is,  m  point  of  fact,  manufactured  out 
of  fruit.  .  .  .  But  whether  the  word 
'fruit'  in  this  connection  is  purely  indieatire 
of  the  character  or  quality  of  the  article  or 
not,  the  plaintiff's  exclusive  claim  to  it  must 
fail  on  the  further  ground  that  the  use  of 
the  word,  in  that  connection,  is  clearly  de- 
ceptive." 

in  Prince  Mfg.  Co.  v.  Prince'$  Metottio 
Paint  Co.  135  N.  Y.  24,  17  L.  R.  A.  129,  SI 
N.  K.  990,  an  injunction  to  protect  a  trade- 
mark  ^'as  refused,  by  reason  of  a  false  rso* 
resentation  as  to  the  place  from  which  the 
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ore  W18  obtained^  and  the  court  of  appeals 
used  the  following  language: 

"A|iy  material  misrepresentation  in  a  la- 
bel or  trade-mark  as  to  the  person  by  whom 
the  article  is  manufacturea,  or  as  to  the 
place  where  manufactured,  or  as  to  the 
materials  composing  it,  or  any  other  mate* 
rial  false  representation,  deprives  a  party  of 
the  right  to  relief  in  equity.  The  courts  do 
not,  in  such  cases,  take  into  consideration 
the  attitude  of  the  defendant.  .  .  .  And, 
although  the  false  article  is  as  good  as  the 
true  one,  'the  pririlege  of  deceiving  the 
public,  even  for  their  own  benefit,  is  not  a 
legitimate  subject  of  ccMnmerce.'" 

English  cases  are  to  the  same  effect. 
Thus,  in  Pidding  y.  How,  8  Sim.  477,  where 
it  appeared  that  the  plaintiff  had  made  a 
new  sort  of  mixed  tea,  and  sold  it  under  the 
name  of  "Howqua's  Mixture,"  but,  as  he  had 
made  false  statements  to  the  publie,  as  to 
tiie  teas,  of  which  his  mixture  was  composed, 
and  as  to  the  mode  in  which  they  were  pro- 
cured, the  court  refused  to  restrain  the  de- 
fendant from  selling  tea  under  the  same 
name,  and  said: 

''As  between  the  plaintiff  and  the  defend- 
ant, the  course  pursued  by  the  defendant  has 
(M]noi  been  a  pn^r  one;  but  it  is  a  *clear 
rule     laid     down     by     courts     of     equity, 
■ot    to    extend    their    protection    to    per- 
sons whose  case  is  not  founded  in  truth. 
And,     as     the     plaintiff,     in     this     case, 
has    thought    fit   to   mix    up    that    which 
may    be   true    with    that    which    is    false, 
in  introducing  his  tea  to  the  public,  my  opin- 
ion is,  that,  unless  he  establish  his  title  at 
ltw«  the  court  cannot  interfere  on  his  be- 
half." 

The  English  case  of  Leather  Cloth  Co.  v. 
Amcrtoan  Leather  Cloth  Co,  is  a  leading  one 
on  this  subject,  and  in  which  the  nature  of 
ItUe  representations  that  will  defeat  the 
right  of  the  owner  of  a  trade-mark  to  pro- 
tection in  canity  was  much  considered. 

A  bill,  asking  for  an  injunction  against 
defendants,  who  were  charged  with  using 
lUmps  and  trade-marks  so  similar  to  those 
of  the  complainant  as  to  deceive  purchasers, 
wt8  sustained  by  Vice  Chancellor  Wood,  who 

rinted  the.  injunction  prayed  for.  1  Hem. 
M.  271.  On  appeal  tne  decree  of  the  vice 
dumoellor  was  reversed  by  the  lord  chancel- 
lor, and  the  complainant's  bill  was  dis- 
missed.   4  De  G.  J.  &  S.  136. 

The  conclusions  reached  by  Lord  Chancel- 
lor Westbury  were  that  there  is  a  right  of 
property  in  a  trade-mark,  name,  or  symbol 
m  oonnection  with  a  particular  manufacture 
or  vendible  commodity,  but  that  where  the 
owner  of  such  a  trade-mark  applies  for  an 
Injunction  to  restrain  the  defendant  from  in- 
jorinff  his  property  by  making  false  repre- 
sentations to  the  public,  it  is  essential  that 
(be  plaintiff  should  not  in  his  trade-mark, 
or  in  the  business  connected  with  it,  be  him- 
self guilty  of  any  false  or  misleading  repre- 
iQitation.  In  considering  what  constitutes 
t  material  false  representation,  the  chancel- 
lor observed  that  he  could  not  receive  it  as 
A  rule,  either  of  morality  or  equity,  that  a 
pltiutiff  is  not  answerable  for  a  falsehood, 
beetuse  it  may  be  so  gross  and  palpable  as 
187  V.  M.        V.  &,  Book  47. 


that  no  one  is  likely  to  be  deceived  by  it: 
that  if  there  be  a  wilful  false  statement,  he 
would  not  stop  to  inquire  whether  it  be  too 
gross  to  mislead. 

This  decision  was  affirmed  by  the  House 
of  Lords.  11  H.  L.  Cas.  523.  In  that  tribu- 
nal, in  the  several  opinions  of  the  law  lords, 
the  views  of  the  lord  chancellor  as  to  the  ef- 
fect of  false  representations  were  approved, 
but  it  was  thought  that,  independently  of 
that  question,  the  plaintiff  was  not  entitled 
to  an  *  injunction,  oecause  the  rival  or  an- [631] 
tagonistic  trade-mark  of  the  defendants  did 
not  sufficiently  resemble  that  of  the  plain- 
tiff's as  to  be  calculated  to  deceive  the  jMiblio. 

In  Fctridge  v.  Welle,  13  How.  Pr.  385,  the 
plaintiff  sold  a  soap  under  the  name  of 
"Balm  of  a  Thousand  Flowers,"  and,  in  deny- 
ing the  plaintiff's  right  to  the  exclusive  use 
of  these  words  as  a  trade-mark.  Judge  Duer 
said: 

''I  am  fully  convinced  that  the  name  'Balm 
of  a  Thousand  Flowers'  was  invented,  and  is 
now  used,  to  convey  to  the  minds  of  pur- 
chasers the  assurance  that  the  highly  scent- 
ed liquid  to  which  the  name  is  given  is,  in 
truth,  an  extract  or  distillation  from  flow- 
ers, and  therefore  not  merely  an  innocent, 
but  a  pleasant  and  salutary,  preparation. 
Not  only  is  this  the  meaning  that  the  words 
used  naturally  sucgest,  but  in  my  opinion 
it  is  that  which  they  actually  and  plainly 
express  and  were  designed  to  convev. 
.  .  .  Let  it  not  be  said  that  it  is  of  little 
consequence  whether  this  representation  be 
true  or  false.  No  representation  can  be 
more  material  than  that  of  the  ingredients 
of  a  compound  which  is  recommended  and 
sold  as  a  medicine.  There  is  none  that  is  so 
likely  to  induce  con fi device  in  the  applicatiou 
and  use  of  the  compound,  and  none  that, 
when  false,  will  more  probably  be  attended 
with  injurious,  and  perhaps  fatal,  conse- 
quences. .  .  .  Those  who  come  into  a 
court  of  equity,  seeking  equity,  must  come 
with  pure  nands  and  a  pure  conscience.  If 
they  claim  relief  against  the  frauds  of  oth- 
ers, they  must  be  free  themselves  from  the 
imputation.  If  the  sales  made  by  the  plain- 
tiff and  his  firm  are  effected,  or  sought  to 
be,  by  misrepresentation  and  falsehood,  they 
cannot  be  listened  to  when  they  complain 
that,  by  the  fraudulent  rivalry  of  otners^ 
their  own  fraudulent  profits  are  diminished. 
An  exclusive  privilege  for  deceiving  the  pub- 
lic is  assuredly  not  one  that  a  court  of 
equity  can  be  required  to  aid  or  sanction. 
To  do  so  would  be  to  forfeit  its  name  and 
character." 

In  Manhattan  Medicine  Co,  v.  Wood,  108 
U.  S.  218,  27  L.  ed.  706,  2  Sup.  Ct.  Rep.  436, 
the  case  of  Fetridge  v.  Welle  was  cited  with 
approval,  and  likewise  the  English  cases  of 
Pidding  v.  Jlo%o,  8  Sim.  477,  and  Leather 
Cloth  Co.  V.  American  Leather  Co,  4  De  G. 
J.  k  S.  137.  In  Manhattan  Medicine  Co,  v. 
Wood  *the  complainant  claimed  to  be  the  [532] 
owner  of  a  patent  medicine  and  of  a  trade- 
mark to  distinguish  it.  The  medicine  was 
manufactured  by  the  complainant  in  New 
Vork;  the  trade-mark  declared  that  it  was 
manufactured  by  another  person  in  Massa- 
chusetts. The  circuit  court  of  the  United 
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States  for  tha  diatriet  of  Maine,  par  Mr.  Uted  the  plaintilTB  labels  or  paekkgea  «S- 
Juatiee  Clifford,  hell  that  the  complainant,  cept  in  thii  particular.  If  this  preparatkn 
owinn  to  talM  dtatcmeata  in  his  trade-mark,  ia  in  fact  a  ajnip  of  flgs,  ths  worda  kre 
was  entitled  to  po  relief  against  a  person  clearlj  deacriptive,  and  not  the  proper  aiU»- 
using  tha  same  trade-Doark  in  Elaine,  and  ject  of  a  tmde-mark.  Upon  this  point  the 
djamiaaed  the  bill.  On  appeal  this  decrae  contention  of  the  plaintiff  ia  that  its  prep- 
was  afflrmed,  this  court  saying:  "A  court  arstion  is  not  a  syrup  of  figs,  since  it  con- 
of  equity  will  extend  no  aid  to  sustain  a  taiue  onK  a  very  small  percentag*  of  tho 
claim  to  a  trade-mark  of  an  article  which  is  juice  of  the  flg;  Uiat  the  laxative  insredient 
put  forth  with  a  misrepresentation  to  the  in  it  ia  senna;  that  while  the  fig  in  the  form 
public  as  to  the  manufacturer  of  the  arti-  of  fruit  may  have  laxative  properties  arising 
cle,  and  as  to  the  place  where  it  is  manufac-  from  the  seeds  and  skin,  the  fig  in  the  form 
tured,  both  of  which  particulan  were  orig-  of  syrup  ia  no  more  laxative  than  any  other 
inally  circumstancea  to  guide  the  purchaser  fruit  nyrup;  that  it  follows  from  these  facta 
of  the  medicine."  that  these  words,  aa  applied  to  this  com- 
iu  Clotwtrthg  V.  Sahepp,  42  Fed.  62,  the  pound,  are  not  deacriptive,  but  purely  fanci- 
right  to  a.  trade-mark  waa  claimed  in  die  (ol,  and  therefore  constitute  a  valid  trade- 
word  "Fuddine,"  in  connection  with  the  mark.  The  evidence  shows  that  tha  oom- 
words  "Rose"  and  "Vanilla,"  but  Circuit  pound  is  not  a  syrup  of  figs.  It  might  more 
Judge  L«combe  refused  an  injunction,  and  properly  be  termed  a  'Syrup  of  Senna,'  if 
in  his  opinion  said:  "The  complainant  the  words  were  intended  to  be  descriptive  ol 
himself   is    engaged   in   deceiving   the   very  the   article.     But,   SHsuming   this   is   not   a 

Sublic  whom  he  claims  to  protect  from  the  gyrup  of  ftgs,  we  are  met  with  the  inquiry 
eeeption  of  others.  Ho  calls  his  prepara-  whether  thrae  words,  as  applied  to  this  mep- 
tion  'fruif  puddine.  In  nine  different  aration,  are  not  deceptive.  The  label  on 
places  on  bis  package  thia  word 'fruit' Is  re-  every  bottle  reads  as  follows:  'Syrup  of 
peatad  as  descriptive  of  the  article,  and  a  Figs.  The  California  liquid  Fruit  Berne- 
dish  of  fruit  (pears,  grapes,  etc.)  is  moat  dy.  Gentle  and  Effective.'  On  the  aides  of 
prominently  depicted  on  one  face  of  each  gach  bottle  are  blown  the  words  'Syrup  ol 
packet.  His  packages  plainly  suggest  that  Fig,;  .^ftd  on  the  bade  the  words  'Califor-fM 
fruit  of  some  kind  entera  in  some  shape  ink.  nia  Fig  Syrup  Co.,  San  Frajicisco,  Cal.'  On 
his  compound.  A  chemical  analgia  pro-  the  face  of  every  packag^  ia  a  picture  o4  a 
duced  by  defendant,  the  substantial  accu-  branch  of  a  flg  tree  with  the  hanging  fruit 
racy  of  which  is  not  disputed,  discloses  the  gurrounded  with  the  words  'California  Fig 
fact  that  his  'puddine"  la  composed  eiclu-  gyruu,  San  Francisco,  Cal.;'  and  beneati 
sivelj'  of  com  aUrch,  a  small  amount  of  sac-  this  the  words  'Syrup  of  Figs  presents  in  the 
dianne  matter,  and  a  flavoring  extract,  with  ,„oat  elegant  form  the  laxative  and  nutri- 
a  little  carmine  added  to  give  it  color.  It  h^ms  juice  of  the  figs  of  California.'  .  .  , 
oonUins  no  fruit  m  any  form.   „         „      ^„  Thus  we  see  that  the  leading  repreaentatioi 

Eratm   v.   Jos.  K.   Peebles'   Son*  Co.   E8  „„  tj.e  ubels,  packages,  and  in  the  advertise- 

Fed.  585,  was  a  case  in  which  it  was  shown  „^^f^  ^f  t^ia  preparation  ia  that  it  is  a  lax- 

that   the  liquor   sold   as   "Pepper   Whisky'  ative  frait  ayrup  made  from  the  juice  o(  tha 

was  in  fact  a  mixture  of  Pepper  whuky  and  California   flg.     .     .     .     The   popularity   of 

Other  whiskies,  and  an  injunction  to  prevent  this  medicine  arises  from  the  belief  in  the 

infringement  was  refused  by  Circuit  Judge  „,j„j  ^f  the  ordinary  purchaser  that  he  is 

laft,  who,  in  his  opinion,   aaid:       To  hot-  buying  a  laxative  compound,   the   essential 

tie  such  a  mixture,  and  sell   it,  under  the  in^edient   of   which    is   the   California   fig. 

[SaSjtrade  label  and  oaution  noticoi  above  "ra-  y,i,„eaE.  in  fact,  he  ia  buying  a  medicine  th« 

larred  to,   «  a  false  rep  resent  aUon,  and  a  active  property  of  which  is  senna.     The  etb- 

fraud  upon  the  purchasing  public.     A  court  i^ai   principle   on   which   the  law  of   trad» 

of  equity  cannot  protect  property  in  a  trade-  marks  is  baaed  will  not  permit  of  such  d» 

mark  thus  fraudulently  used.  ception.     U  may  be  true,  aa  a  scientific  fact 

And    this    doctrine   of   the    English    and  j^^^j,  to  physicians  and  pharmaciaU,  thKt 

Aniprican  cases  above  referred  to  has  been  the  ayrup  of  figs  haa  little  or  no  laxati™ 

applied   in   the  Federal   circuit  courta   and  property;   but  tTiis  is  not  the  belief  ol  tha 

circuit  courts  of  appeals  in  cases  in  which  general    public.     They   purchase   this   prep- 

the  California  Syrup    Company,    the  com-  oration  on  the  faith  that  it  is  a  Uxati** 

plairant  in  the  present  case,  was  a  party.  compound  made  from  the  fruit  of  the  tg. 

In  the  circuit  wurt  of  the  United  Statw  ^^j^^  j^  ,^i^      -phis  is  not  an  immataiS 

for  the  district  of  Massachuaetta,  March  6,  representation  the  effect  of  which  ts  harm- 

1&B6,   the   California   Fig   Syrup  Comnany,  ,^  ^^^  .^  .^  ^  n.pre,enUtion  which  gOMM 
the  complainant  in  the  pr^  «Lse   filed  a     j^   '  ^^^  J  ^^^^  plaintirs  rightto  A 

bill  against  Kate  Gardner  Putnam,  and  oth-  .    jf    .     .      ..  „_  „,„„•,      r™,_     "„   .__ 

an    to    restrain     the     infringement   of    the  fada-mark  in  th«e  words.     The  <=»»•*'• 

plaintiff's  bSd^mark.     The  ffcts  of  the  case  ''""'f  <»»«  -here  the  courts  have  refused  to 

Vers  thus  rt-ted  by  Circuit  Judge  Colt  in  P*"*  «^«'  "°<ler  th«e  circumstances." 
his  opinion,  reported  in  88  Fed.  760:  .'^^r*"^^!^'   *'l"   "^""^  ~"w  ^■™™f' 

"ite  plainUff  ia  the  proprietor  and  manu-  t^e  l»"  »''tl>  ■^^**-    P"  fPP«»^  ^.  ^^'?  ej^ 

lecturer    of    a    liquid     laxative     compound  cult  court  of  appeals  for  the  firat  circuit  tha 

ealled    'Syrup    of    Figs."    The    dafendanU  Jccree   of   the   circuit   court   was    afllnncd. 

manufacture  and   sell   a   laxative  medicine  (18  C.  C.  A.  378,  33  U.  S.  App.  283.  69  Fed. 

which  they  term  'Fig  Syrup.'    .    .    .    There  740.] 

Jf  no  evidmca  fJi^t  the  defendants  hara  imi-       In  the  circuit  court  of  the  Unit«d  8t*t« 
SfiO  ^BT  IT.  M, 
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for  the  eastern  district  of  Michigan,  April  1, 
1895,  the  California  Fig  Syrup  Company 
filed  a  bill,  seeking  to  restrain  Frederick 
Steams  &  Company  from  infringing  com- 
plainant's trade-mark.  [67  Fed.  1008.] 
The  court  declined  to  grant  an  injunction, 
and  dismissed  the  bill  with  costs,  holding 
that  the  words  ''syrup  of  figs"  or  "fig  syr- 
up/' if  descriptive  of  a  syrup,  one  of  the 
characteristic  ingredients  of  which  is  the 
juice  of  the  fig,*  caimot  be  sustained  as  a  val- 
id trade-mark  or  trade  name,  and  that,  un- 
der the  facts  of  the  case,  the  use  of  the  name 
*'  'Syrup  of  Figs,'  in  connection  with  a  de- 
[535]8cription  *of  the  preparation  as  a  fruit  rem- 
edy, nature's  pleasant  laxative,"  applied  to 
a  compound,  whose  active  ingredient  is 
senna,  and  containing  but  a  small  propor- 
tion of  fig  juice,  which  has  no  considerable 
laxative  j^roperties,  is  deceptive,  and  deprives 
one  so  usmg  it  of  any  claim  to  equitable  re- 
lief. 

On  appeal  to  the  circuit  court  of  appeals 
of  the  sixth  circuit  the  decree  of  the  circuit 
court  was  afiirmed.  33  L.  R.  A.  56,  20  C.  C. 
A.  22,  43  U.  S.  App.  234,  73  Fed.  812.  In 
his  opinion  Circuit  Jud^  Taft,  after  stating 
that  the  term  "syrup  of  figs,"  if  intended  to 
describe  the  character  of  Uie  article  consid- 
ered, could  not  be  used  as  a  trade-mark,  pro- 
ceeded to  say : 

"But  the  second  groimd  presented,  and 
that  upon  which  the  court  below  rested  its 
decision,  prevents  the  complainant  from 
having  any  relief  at  all.  That  ground  is 
that  uie  complainant  has  built  up  its  busi- 
ness and  made  it  valuable  by  an  intentional 
deceit  of  the  public.  It  has  intended  the 
public  to  understand  that  the  preparation 
which  it  sells  has,  as  an  important  medici- 
Dal  agent  in  its  composition,  the  juice  of 
California  figs.  This  has  undoubtedly  led 
the  public  into  the  purchase  of  the  prepara- 
tion. The  statement  is  wholly  untrue. 
Just  a  suspicion  of  fig  juice  has  been  put  in- 
to the  preparation,  not  for  the  purpose  of 
changing  its  medicinal  character,  or  even  its 
flavor,  but  merely  to  give  a  weak  support  to 
the  statement  that  the  article  sold  is  syrup 
of  figs.  This  is  a  fraud  upon  the  public. 
It  is  true  it  may  be  a  harmless  humoug  to 
{Milm  olT  upon  the  public  as  syrup  of  figs 
what  is  syrup  of  senna,  but  it  is  neverthe- 
less of  such  a  character  that  a  court  of 
equity  will  not  encourage  it  by  extending 
anv  relief  to  the  person  who  seeks  to  protect 
A  business  which  has  grown  out  of  and  is 
dependent  upon  such  deceit. 

''It  is  well  settled  that  if  a  person  wishes 
his  trade-mark  property  to  be  protected  by 
A  court  of  equity,  he  must  come  into  court 
with  clean  hands,  and  if  it  appears  that  the 
trade-mark  for  which  he  seeks  protection  is 
hself  a  misrepresentation  to  the  public,  and 
has  acquired  a  value  with  the  public  by 
fraudulent  misrepresentations  in  advertisc- 
ments,  all  relief  will  be  denied  to  him.  This 
is  the  doctrine  of  the  highest  court  of  Eng- 
Und,  and  no  court  has  laid  it  down  with 
any  greater  stringency  than  the  Supreme 
Court  of  the  United  States.  Manhattan 
lU^]Medicine  Co.  v.  •Wood,  108  U.  S.  218,  27  L. 
cd.  700,  2  Sup.  Ct.  R^.  436;  Leather  Cloth 
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"The  argument  for  complainant  is,  that 
because  fig  juice  or  syrup  has  no  laxative 
property  everybody  ought  to  understand  that 
when  the  term  is  used  to  designate  a  laxa- 
tive medicine  it  must  have  only  a  fanciful 
meaning.  But  the  fact  is  admitted  that  the 
public  believe  that  fig  juice  or  syrup  has 
laxative  medicinal  properties.  It  is  to  them 
that  the  complainant  seeks  to  sell  its  prep- 
aration, and  it  is  with  respect  to  their 
knowledge  and  impressions  that  the  char- 
acter, whether  descriptive  or  fanciful,  of  the 
term  used,  is  to  be  determined." 

The  counsel  of  the  appellee  in  the  present 
case  do  not  contend  that  the  courts  of  the 
second  and  sixth  circuits  were  wrong  in  de- 
nying the  complainant  any  relief  upon  the 
cases  as  presented  in  those  courts.  They  do 
contend  that  those  cases  were  ar^ed  upon 
a  wrong  theory  by  the  counsel  of  the  com- 
plainant. The  language  of  the  brief  in  this 
regard  is  as  follows: 

"Here  was  where  complainant  made  a 
mistake.  Acting  under  advice  of  able  coun- 
sel, it  claimed  the  name  'Syrup  of  Figs'  to  be 
a  technical  trade-mark,  when  all  that  was 
necessary  to  claim  was  that  it  constituted 
a  trade  name.  Able  counsel  in  the  second 
and  sixth  circuits  pressed  injunction  suits 
against  infringers  on  the  theory  that  com- 
plainant had  a  trade-mark  in  the  name,  and 
that  the  statement  on  the  cartons  and  bot- 
tles was  immaterial.  He  did  not  address 
himself  to  showing  that  the  name  'Syrup 
of  Figs'  came  to  be  honestly  and  properly 
applied  to  the  product  as  largely  descriptive 
of  the  ingredients  of  the  medicine.  He  was 
BO  afraid  of  ruining  his  case  as  a  case  of 
trade-marks,  by  showing  that  it  was  de- 
scriptive, that  he  did  not  prove  what  was 
proved  in  the  case  now  at  bar,  viz.,  that  figs 
were  at  the  time  the  name  was  given  an  im- 
portant part  of  the  composition." 

We  are  not  much  impressed  with  the  force 
of  this  attempted  distinction.  Even  if  it 
were  true  that,  at  the  time  the  medicine  in 
question  was  first  made  and  put  upon  the 
market,  the  juice  of  figs  was  so  largely  used 
as  one  of  the  ingredients,  as  to  have  war- 
ranted the  adoption  of  the  name  "Syrup  of 
Figs"  as  descriptive  of  the  nature  of  the 
medicine,  that  would  be  no  justification  *for[537] 
continuing  the  use  of  the  term  after  the 
manufacturers  and  vendors  of  the  medicine 
ceased  to  use  fig  juice  as  a  material  ingredi- 
ent. Even  if  the  term  was  honestly  applied 
in  the  first  instance,  as  descriptive,  it  would 
none  the  less  be  deceptive  and  misleading 
when,  as  is  shown  in  the  present  case,  it 
ceased  to  be  a  truthful  statement  of  the  na- 
ture of  the  compound.  Nor  are  we  disposed 
to  concede  that,  under  the  evidence  in  the 
present  case,  the  term  "Syrup  of  Figs"  or 
•'Fig  Syrup"  was  properly  used  as  descript- 
ive of  the  nature  of  the  medicine  when  it 
was  first  made.  Then,  as  now,  the  operative 
laxative  element  was  senna,  and  the  addition 
of  fig  juice  was,  at  the  best,  experimental, 
and  apparently  was  intended  to  attract  the 
patronage  of  the  public  by  holding  out  the 
name  of  the  medicine  as  "Syrup  of  Figs." 
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However  that  may  be,  it  is  now  admitted 
that  the  use  of  figs  was  found  to  be  delete- 
rious, and  their  use,  as  a  substantial  or 
material  ingredient,  was  abandoned.  The 
following  extracts  are  taken  from  the  testi- 
mony of  the  inventor  of  the  medicine  now 
made  and  sold  by  the  California  Fig  Syrup 
Company: 

"During  the  year  1878  I  made  many  ex- 
periments with  the  idea  of  producing  a 
pleasant,  elfective,  liquid  laxative,  having 
observed  that  many  people  dislike  to  take 
pills,  oils,  and  other  disagreeable  medicines; 
and,  after  many  experiments  and  study  of 
laxatives  in  general,  came  to  the  conclusion 
that  senna  was  the  best  general  laxative 
known,  but  that  the  preparations  then  on 
the  market  were  either  weak  in  effect  or 
griping  in  their  nature,  and  I  thought  that 
if  1  could  make  a  liquid  preparation  of 
senna  which  %\'ould  be  really  pleasant  to  the 
taste  and  frcN;  from  griping  qualities  that  it 
would  answer  the  purpose.  And  at  that 
time  1  also  thought  that  certain  other 
medicinal  agents  should  be  combined  with 
the  senna,  and  some  of  those  medicinal 
agents  were  not  vpry  pleasant  to  the  taste. 
And  I  thought  of  figs  as  a  fruit  that  would 
afTord  me  a  considerable  quantity  of  sugar 
and  mucilaginous  substance  to  counteract 
the  unpleasant  taste  of  the  medicinal  agents. 
And  I  used  figs  freely  in  my  experiments  for 
that  purpose.  As  I  progressed  with  my  ex- 
peri  mc'nts  I  found  or  determined  as  a  result 
of  my  experiments  and  studies  that  a  uni- 
formity and  stability  of  product  were  of 
(538]great  importance,  *and  thoA,  the  fig  sub- 
stance was  not  conducive  to  those  qualities, 
and  that  it  had  a  strong  tendency  to  ferment, 
and  therefore  it  would  be  better  to  use  a 
small  quantity.  I  also  found  that  those 
medicinal  agents  which  were  unpleasant  to 
the  taste  were  better  adapted  to  special 
eases  than  to  general  use,  and  concluded  to 
omit  them^  and  therefore  did  not  need  as 
large  a  quantity  of  fig  substance  as  former- 
ly. As  finally  prepared  I  had  a  new  and 
original  compound,  of  which  the  fig  syrup 
formed  a  very  small  but  pleasant  part,  al- 
though not  an  essential  part  of  the  combina- 
tion; that  is,  I  might  have  used  an  equal 
quantity  of  honey,  or  some  other  substance, 
instead  of  the  fig  substance,  without  chang- 
ing the  character  and  effect  of  the  combina- 
tion. ...  1  desired  to  give  a  name 
which  would  be  new  and  original  to  distin- 
guish my  product  from  all  the  laxative  med- 
icines, and  which  would  be  pleasantly  sug- 
gestive, and,  after  thinking  over  a  number 
of  names,  I  decided  to  use  the  name  *Syrup 
of  Figs.*  I  knew  that  I  was  not  using  the 
name  generically,  because  figs  did  not  give 
character  and  effect  to  the  combination.** 

On  cross-examination  this  witness  further 
stated  that  "we  still  use  figs  when  we  might 
use  some  other  pleasant  substance,  because 
we  first  started  to  use  figs;  and  the  fig  sub- 
stance, while  it  is  used,  is  not  an  essential 
part  of  the  compound  or  what  I  would  call 
an  essential  i)art  of  the  compound.  That  is, 
not  a  part  of  the  compound  which  gives  to 
it    its   distinctive   aromatic   and    medicinal  | 
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That  the  complainant  company,  yean 
after  it  had  established  a  popular  demand 
for  its  product,  issued  statements  in  medi- 
cal journals  and  newspapers  and  circulars, 
that  the  medical  properties  of  their  com- 
pound were  derived  from  senna,  does  not  re- 
lieve it  from  the  charge  of  deceit  and  mis- 
representation to  the  public.  Such  publica- 
tions went  only  to  giving  information  to 
wholesale  dealers.  The  company  by  the  use 
of  the  terms  of  its  so-called  trade-mark  on 
its  bottles,  wrappers,  and  cartons  continued 
to  appeal  to  the  consumers,  out  of  whose 
credulity  came  the  profits  of  their  business. 
And,  indeed,  it  was  the  imitation  by  the  de- 
fendants of  such  false  and  misleading  rep- 
resentations that  led  to  the  present  suit. 

*The  bill  in  the  present  case  contains  the [539] 
following  allegations: 

"YouT  orator  further  states  that  this  lax- 
ative medical  compound,  or  preparatton, 
made  and  put  up  as  aforesaid  by  your  ora- 
tor, has  always  been  marked,  named,  and 
called  by  your  orator  'Syrup  of  Figs,'  being 
advertised  by  your  orator  under  that 
name,  the  name  'Syrup  of  Figs'  printed 
or  otherwise  marked  upon  every  bot- 
tle of  this  preparation  made  and  sold  by 
your  orator, — this  name  being  also  printed 
upon  the  boxes,  pacKages  or  wrappers  in 
which  the  bottles  of  this  preparation  are 
packed  for  shipment  and  sale;  that  it  has 
been  the  practice  of  your  orator  to  put  the 
bottles  containing  this  preparation  in  oblong 
pasteboard  boxes  or  cartons,  so  tiiat  they 
will  reach  the  consumer  in  that  form;  that 
in  all  instances,  not  only  the  bottle  which 
contains  this  preparation,  but  the  box  or 
carton  which  contain  the  bottles  of.  this 
preparation,  is  marked  wiih  the  words 
'iSyrup  of  Figs*  and  also  contains  printed 
matter  stating  that  this  preparation  is  a 
medical  laxative  preparation,  and  also  giv- 
ing a  general  idea  of  its  uses  and  purposes. 
.  .  .  Your  orator  further  states,  that  it  and 
its  said  predecessor  in  interest  were  the  first 
to  pack  and  dress  or  mark  a  liquid  laxative 
preparation  or  medicine  in  the  manner  il- 
lustrated by  exhibits  'A'  and  *B' — ^that  is 
to  say,  in  an  oblong,  rectangular  box  or  car- 
ton, with  statements  of  the  virtues  of  this 
preparation  printed  in  different  languages 
upon  the  back  and  sides  of  the  carton,  and 
having  on  the  front  of  the  carton  and  on  the 
border  within  which,  at  the  top,  is  a  repre- 
sentation of  a  branch  of  a  fig  tree,  bearing 
fruit  and  leaves,  surrounded  bv  the  words 
'Fig  Syrup  Company,*  or  'California  Pig 
Syrup  Company,'  and  below  which  appear, 
in  large  letters,  the  words  'Syrup  of  Kgs.*  ** 

Dpon  such  allegations  and  the  admissions 
of  the  complainant*s  principal  witness,  some 
of  which  are  hereinbefore  quoted,  and  upon 
the  entire  evidence  in  the  case,  and  in  the 
light  of  the  authorities  cited  by  the  counsel 
of  the  respective  parties,  our  conclusions  are 
that  the  name  "Syrup  of  Figs"  does  not,  in 
fact,  properly  designate  or  describe  the  prep- 
aration made  and  sold  by  the  California  Fig 
Syrup  Company,  so  as  to  be  ^susceptible  of  [8403 
appropriation  as  a  trade-mark,  and  that  the 
marks  and  names,  used  upon  the  bottles  con- 
taining complainant's  preparation,  and  upon 
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the   eartons   and   wrappers   containing  the       See  same  case  below,  104  La.  719,  29  Sa 
bottles,  are  so  plainly  aeceptive  as  to  deprive   295. 
the  complainant  company  of  a  right  to  a 

remedy  by  way  of  an  injunction  by  a  court       Statement  by  Mr.  Justice  Shir  as  i 
of  equity.  In  April,  1897,  John  M.  Kelly  filed  his 

Aoeordingly,  the  decree  of  the  Circuit  petition  in  the  civil  district  court  for  the 
C^mrt  of  Appeals  is  reversed;  the  decree  of  parish  of  Orleans  against  Edmund  H.  Chad- 
the  Cfircuit  Court  is  also  reversed,  and  the  wick,  to  enforce  payment  of  a  lien  on  a  cer- 
eauae  is  remanded  to  that  court,  with  direc-  tain  square  of  ground  in  the  city  of  New 
tiooa  to  dismiss  the  bill  of  complaint.  Orleans,  created  and  arising  out  of  a  con- 

tract between  one  A.  J.  Christopher  and  said 
Idr.  Justice  MeXemaa  dissented.  city  for  paving  Uagan  avenue.    The  petitiou 

alleged  due  completion  of  the  work,  an  as- 
__^_  signment  or  transfer  by  Christopher,  of  all 

his  rlghits  and  claims  under  the  contract,  to 

KDMTINn  TT  PHADWinc    PW  iti  Frr        ^®  peUUoner,  and  a  liability  of  Chadwick 
BUMUND  H.  CHADWICK,  Plff.  %n  Err.,      ^^^   ^^^   amount   of   $038.80,   with   interest 

JOHN  M  *  KETLLY  thereon  from  September  24,  1896 ;  and  also 

juniM  Jtt.  j^J!<Ldji.  alleged  that  for  the  payment  of  said  sum  he 

had  by  law  a  lien  and  pledge  upon  said  prop- 
(See  8.  C.  Reporter's  ed.  540-^47.)  erty. 

Chadwick  answered  this  petition,  wherein 
Vonetitutumal  law — validity  of  frontage  be  pleaded  the  general  issue  and  certain  spe- 
rule  of  assessment  for  public  improve'  ^i&l  pleas,  in  one  of  which  he  denied  that  bis 
mente— -defenses  to  suit  to  enforce  lien  of  property  was  benefited  by  the  paving,  and 
assessment— ordinance  confining  v?ork  to  alleged  that,  if  it  was  so  benefited,  he  could 
resident  citizens.  only  be  made  to  pay  the  amount  of  benefit 

to  an  increased  value  of  property,  and  that 
1.  A  state  statute  under  which  three  fourths  no  personal  judgment  should  be  rendered 
of  the  cost  of  itavlng  a  city  street  may  be  against  him.  He  also  filed,  in  September, 
assessed  opon  abutting  property  in  proper-  181)9,  a  supplemental  answer  in  which, 
tlon  to  foot  frontage,  such  assessment  to  be  among  other  things,  he  alleged  that  the  ordi- 
a  lien  thereon,  is  not  obnoxious  to  the  14th    ^^^n^.^  ^nder  which  the  work  waa  done  re- 

•  ^^•"'^fr!.*^  Jw'/fu"'^.^.?''*^""*']'*.       quired  the  contractor  to  employ  only  bona 

^^itui!Jf  Mtf.lnVnf  t\«^^^^^^  ^»*1«  r^ident  citizens  of  the  city  of  New  Or- 

monltles  of  cltlsens  of  the  several  states,  se-  ,  lalK^rprs  on  tJiA  wnrk    thua  dpDiiv- 

eured  to  the  cltlsens  of  each  state  by  the  J^^ans  as  lat^orers  on  tne  worK,  tnus  uepiiv 

Federal  Constitution,  are  Infringed  by  a  mu-  »ng  ^^^  citizens  of  the  sUte  and  of  each  and 

Bldpel  ordinance  confining  the  right  to  labor  every  state  of  the  privil^es  and  immunities 

on  works  of  municipal  Improvement  to  resl-  of  citizens  in  the  several  states,  secureil  to 

dent  cltlsens,  Is  not  available  as  a  defense  them    by    the    Constitution    of    the    United 

to  a  salt  to  enforce  the  payment  of  a  Hen  on  States,  which,  by  the  2d  section  of  its  4th 

sbutting  property  for  Its  proportion  of  the  article,   provides  that  the  citizens  of  each 

cost  of  the  improvement.  g^.^^  gj^^^H  ^  entitled  to  all  privneges  and 

•.The   conjectural    effect    upon    the   property  immunities   of   the  citizens   of   the  several 

iS!!?  ?«!i;.;jL^p?f ""'o r^o^^^                          states;   and  he  also  alleged  thart  the  ordi- 
street  improvement,  of  an  ordinance  connn-  '  i.i  .,,   ~^y   __* ..... 

Ing  the  right  to  labor  on  such  Improvement  ^?^^,  ^as  hkewise  illegal  and  unconstitu- 

to  resident  cltlsens.  Is  too  remote  and  uncer-  tional  because  it  impose<l  a  Imbihty  on  the 

tain  to  be  available  as  a  defense  to  a  suit  to  property  owner,  irrespective  of  the  question 

enforce  psyment  of  a  Hen  on  such  property  whether  or  not  his  was  benefited  or  damaged 

fbr  Its  proportion  of  the  cost  of  the  improve-  by  the  pavement ;   and  he  alleges  tliat  the 

■Mat.  paving  of  the  street  in  front  of  his  prop- 
erty had  been  of  no  benefit  to  it,  and  that 

[No.  63.]  yi^  rendition  of  any  judgment  against  him 

would   be  taking  his   private  property   for 

Suhmitted  Hovemher  S,  1902.    Decided  Jat^  public  purposes,  "contrary  to  the  Constitu-[542J 

uary  S,  190S.  ^ion  of  the  state  of  Louisiana  and  to  that  of 

I„  the  United  States. 

N  ERROR  to  the  Supreme  Court  of  the  Evidence  was  taken,  and  the  cause  was  so 

SUte  of  Louisiana  to  review  a  judgment  proceeded  in  that  on  March  5,  1900,  judg- 

ot  the  Civil  District  Court  for  the  ParUh  of  ment  was   rendered  against  the  defendant, 

Orleans  in  favor  of  plaintiff  in  an  axrUon  to  Chadwick,  in  the  sum  of  $638.80,  with  inter- 

«Morce  payment  of  a  lien  for  the  cost  of  a  est  from  September  24,  1890,  with  costs  of 

pabhe  improvement    Affirmed. guit,  with  recogniUon  of  plaintiff's  lien  and 

Nora — On  constitutionality  of  frontage  rule  privil^e   for   the  paymenit   thereof   on    the 

9fQ»$e9Mment — see  Raleigh  v.  Peace  (N.  C.)  17  said  property,  the  same  to  be  sold  and  the 

!«•  R.  A.  830,  and  note.  proceeds   to  be  applied   to  the  payment  of 

Ai  to  the  vaHdity  of  class  leffielation — see  plaintiff's  claim. 

WttU  V.  Goodwill  (W.  Va.)  6  L.  R.  A.  621.  and  a    suspensive  appeal    was   thereupon    al- 

?M*'sSd  not^  ""'  ^^^^^   ^^^^  sup^  court  of  Louisiana, 

Am  to  constitutional   equality   of  privilegen,  J"^   ^^*^  c?"r*^»  ^°   ^f^?'*^.  t»    ^^^}'   »': 

^mentties,  and  pro*cc«on— see  Louisville  Safe-  firmed  the  judgment  of  the  trial  court,  and 

ty  Vault  ft  T.  Co.  V.  Louisville  ft  N.  R.  Co.  (Ky.)  subsequently    allowed   a    writ   of   error    to 

14  L.  R.  A.  579,  and  note.  bring  the  cause  to  this  court. 
U7  IT.  ■•  ^.^T^ 


SIMM  SupsEKi  CousT  or  the  Ubitu)  Statsb.  Oct.  Tom, 

Mr.    ileoTCa   L   Brlslit   Bubnutted   tlu  citjzeiu  of  the  dty  u  Uboren  on  aueli  pub- 

cauie  for  pUiiitiff  in  erior;  lio  worka. 

The  prottctiMi  of  the  Federal  Conatitutiun       Of  conrae,  this  court  i*  rcetrioted  to  ft 

extendu  to  for«ign-bora  unnaturtJiied  citi-  consideratioii   of   tbsM  quMtioni   in   tbilr 

lena.  Federal  aspecL 

Juniata  lAmetlone  Co.  t.  Fagley,  IS7  Pb.        The  bri^  of  the  counsel  of  the  plaintiff  in 

193.  42  L.  R.  A.  442,  40  Atl.  977;  Barbiet  error  oontenda  that,  by  the  itatutei  of  Otm 

V.   Connelly,   113  U.   8.   27,   28   L.   *d.   923,  "Ute  of  Louiaiaaa,  the  property   owner   ia 

6  Sup.  Ct.  Rep.  367;   Yick  Wo  v.  Bopkini,  made  to  psy  the  coat  of  the  improTament 

1 18  Tj.  S,  356,  30  L.  ed.  220,  8  Sup.  Ct.  Kep  irrespective  of   the  'queHtion  of  benefit,  ia[B 

1064;   Fraaer  r.  McConvxiy  d  T.  Co.  6  Pa.  ™=^  poraoiuilly  responsible  for  the  coat  ol 

DiaL  R.  65S.  ^^^  improvanent,  although  it  may  ]Mxjpij 

The  ordinance  depriraa  every  peTBOO  not  a  exceed,  not  only  the  beneflt  to  hia  propwty, 

bona  fide  reaidoit  citizen  of  the  city  of  New  but  the  value  thereof,  and  his  property  b 

Orleana  of  the  right  to  labor  on  the  con-  '°^^f  ■ubject  to  a.  hen  to  aecure  the  p«y- 

templat«d  improvementa,  and   ia  therefore  ""cnL  _  ,.,,.. 

unconBtitutinnal.  So  far  aa  it  1b  complained   th«t  by   th* 

BUtke  V.  McClung,  176  U.  S.  59,  44  L.  ed.  atatuteB   the   property   owner  ib   made  |w- 

371,  20  Bup.  Ct.  Rep.  307  ■  Fitke  v.  People,  »°'^'7  reaponaible  for  the  cost  of  the  im- 

188  III.  206,  SZ  L.  K.  A.  2Q1,  58  N.  E.  B85;  Proveraent,  we  learn   from   the  opinion*  of 

Juniata  Limetione  Co.  v.  Fagley,   187  Pa.  the  aupreraa  wurt  in  the  present  wae  and  ip 

103,  42  L.  R.  A.  442,  40  Atl.  977;  Bhirk  t.  "l",?^  ot  Barber  Asphalt  Famng  Co.  ». 

La  Fayette.  62  Fed.  857.  ^'"^  iT/^."'  ^'  ^  *^-  '^'  f^,^ 

No   pera^  or   clasB   of   peraona   ahaJI   be  ^"'  ^^'^    *<"■  ">«  «""  '^tf^  '^I'^t.^ 

denied  the  Bame  protection  of  the  lawB  which  f^'P^^l"''  P^Bcaal   liability   attached  to 

:_ :  ,._j  1 _,;      .    .1   ,.  .  :_  .1..  the  abubtinK  owners  bejond  the  TBiue  Of  tlM 

s;rj£.'\°.d"uSrs,ri'r'd',°c«t  p^pff  ■^«"«'.  "■"•»•  ^■^'^  ~ 

■tances  "i™:'    «>=   """=   uii-uui  p^Jgly  ^^^  ,„  ,^„_  acting  on  the  proper^ 

benefited,  and  none  other,"  and  that  "the 

'  property  owner's  proportion  of  the  coat  Ol 

me,  a£  ur.  p^y,„  ^  atreet  should  be  determined  by  aa- 

i  Brannon,  curtaining  the  enUre  cost  of  the  work  «•• 

[4tn  Araena.  p.  aio.  seasable   to   the   property   fronting   thereon. 

Acta  done  "nder  the  authority  of  a  sUt  „„d  apportioning  thrsaine  U.  BaiS  prop«^ 

ute  embrace  all  ordinances  of  municipaJ  cor-  ;„  pySporiion  tS  foot  frontage."     floT li 

porations,  as  well  as  acts  of  sUte  legislation.  725;  726   29  So.  297.1 

Simonton,  Federal  Courle,  p.  79  i  WeB'o"        This  construction  of  the  sUte  aUtutv  tn 

v.C'AarieetoM,  2  Pet.  463,  7  Led.  488;  ffoma  the  supreme   court   of   the   sUte   muat,   of 

fns.  Co.  v.  Auguita,  93  U.  B.  120,  23  L.  ed.  course,  in  a  case  like  the  prwent,  be  aeeept- 

°^^-  ed  by  us ;  and  we  have  only  to  consider.  In 

When  a  case  ot  peculiar  and  extraordinary  this  branch  of  the  case,  whether  the  itatutM 

hordahips.iB  presented,  amounting  to  actual  of   Louisiana,   so  construed,   which   proTida 

confiscation,    the    principles    established    in  and   regulste   a   method   of   improving   and 

JioruMod  V.  Boi-er,  172  U.  S.  270,  43  L.  ed.  paving  streeta  in  the  city  of  New  Orleana, 

444,  19  Sup.  Ct.  R^.  187,  will  be  enforced,  and  apportioning  the  cost  thereof  by  niranw 

Tonaicanda  v.  Lyon,  181  U.  6.  389,  46  L.  ment   upon   the  abutting  property,   are  ob- 

ed.  908,  21  Sup.  Ct.  Rep.  600.  noxious,  under  the  facts  of  the  present  eaai^ 

A   statute   authorizing  a.   personal    judg-  to  the  provisit»is  of  the  14tb  Amendmentto 

ment  against  the  owner  of  abutting  property  the  Constitution  of  the  United  States. 
for  tbe  amount  assessed  against  his  property        We  do  not   feel   constrained   to  enter  Kt 

for  the  coat  of  widening  a  street  ia  uncon-  large  upon  a  subject  which  has  received  lueli 

atitutional.  tiequent  and   recent   consideration   by   thU 

.Metier  V.  Covington,  103  Ky.  546,  46  S.  W.  court     It  is,  perhapn,  BufEcient  to  say  tb«t 

789.  we  do  not  perceive  in  the  statute*  of  Lonisi- 

No  brief  was  filed  for  defendant  in  error.  "n«,  as  construed  and  applied  in  thia  cus 
by  the  supreme  court  of  that  state,  any  pra- 

Mr.  Justice  SUr»B  delivered  tbe  opinion  visions  which  we  must  condemn  as  being  ia 

of  the  court'  disregard  of  the  constitutional  rights  of  tha 

In  IM.  reiirf,  Cbiulwid.,  th«  pMitll  to  Pl'lntlil  in  error.    I«  vim.  of  oor  '"'^•^ 

_  1   ■_      I  .1..  :..j^ 1  _»  .i._  «.  we  certainly  cannot  say  that,  as  matter  of 

error,  comp  ain^  of  the  judgment  of  the  m-  ^^  ?  J^        ^ 

preme  court  of  Lou'sj™   'n   two  ^M^-  f  ^^.  ^^  .        ^^  ,„esBable  npo. 

hua:     First,  in  upholding  aa  v»bd  the  stat-  the  abutting  properUes  Ji  a  lien  tbeiSw 

utea  of  Louisiana  and  the  ordinwicee  of  the  ,,   unconstiWitional.     Willard   v.   Preefti™ 

city  of  New  Orleans,  which  provide  and  reg-  14  ^^|    g^g^  20  L.  ed.  710;   tfatlinolw  t. 

ulato  the  method  for  the  paving  of  streeU  otilrict  of  Columbia,  97  U.  8.  087,  24  L.  ed. 

at  the  cost  of  the  owners  of  abutting  loUj  loag.  Speueer  v.  Iferchonf.  125  U.  S.  346, 11 

and,  second,  in  upholding  as  valid  the  ordl-  L.  ed.  703,  6  Sup.  Ot.  Rep.  021 ;  'Bauman  ▼.[H 

nance  of  the  council  of  the  city  of  New  Or.  Rosa,  167  U.  S.  S4B,  42  L.  ed.-  270,  17  Sup. 

leans,  which  providea  that,  in  all  the  con-  Ct.  Rep.  9C6;  Paraom  v.  District  of  {7o(uec 

tracts  let  by  the  city  for  public  works,  ot  bia,  170  U.  S.  45,  42  L,  ed.  B43,  18  Sup.  Ct 

any   kind  and  nature,  the  contractor  shall  Rep.  521;  Wight  v.  itai-iJson,  IBI  U.  S.  371, 

not  anpioy  adj  other  but  bona,  flde  resident  45  L.  ed.  900,  21  Sup.  CL  Bep.  616;  Franeh 
SB*  187  U.  •. 


tHCL                                                Obadwiok  t.  Esllt. 

T.  Barber  Atphalt  Paving  Co.  181  U.  B.  324,  the  purpoM 

tf  L.  «d.  879,  fil  Sup.  Ct.  Rep.  flZS.  auch  pa,vinE.     It  hu  exerciMd  this  right « 

in  tbe  opiaioa  of  the  supremo  court  of  power  in  t£e  iiwtt«r  of  the  paTing  of  Hagui 

tmiaiftn*,  vhicb  we  fiod  in  this  leoord,  it  avenue.     Having  done  lO,  the  l^slfttura  it- 

ll  wid :  self  has  designiMed  how,  in  what  proportion, 

"ntere  can  be  no  queation,  and  in  fact  it  and  by  what  etandard  Uiie  coat  is  to  be  mvL 

i»  conceded,  that  by  act  No.  110  of  1886,  and  The  council   wea  not  at  libertj   to  d^art 

I7  that  act  a*  amended  b]r  act  No.   142  of  from  thie  apportionment.     Hie  judioiarT  ia 

UM,  the  council  of  the  city  of  New  Orleans  not  authorized  to  alter  it  and  to  aubetitut* 

wma  authorized,  'in  its  discretion,  to  provide  for  a  llxed  l^islative  atandard  a  fluctuating 

tat  the  paving  or  banqu(4ing  of  any  street,  judicial  stanurd  baaed  upon  actual  benefito 

or   portion   thereof,   at  the  expenaa  of   the  received   and    measured   by   vaJuaa    or   ■!■ 

whole  city,  and  to  thereupon  force,  impose,  banced  valuee  to  be  establubed  by  eridenoa 

tad  collect  of  the  front  proprietors  of  lota  and  proof." 

fronting  on  said  street  a  special  assessment  We  think  these  Tiewa  are  oonaonant  with 
in  proportion  to  frontage  of  three  quarters  the  great  weight  of  authority,  both  state  f.nd 
■f  tlie  coet  of  said  improvement,'  and  that  Federal.  Ae  expressed  by  Oocdcy  in  hia 
by  aaid  acta  it  wus  enacted  that  auch  local  work  on  Taxation,  pan  429: 
■MtMnnmt  should  have  a  Qrst  privilege,  su-  The  matter  "is  wisely  confided  to  the  lap 
ptrior  to  vendor's  privilege  and  all  other  ialature,  and  could  not,  without  the  intro- 
frivilegeB  and  mort^ges.  duction  of  some  new  principle  in  repreaentai- 
"Tbo  conatitutionidity  of  those  acta  ia  not  tive  government,  be  plSMd  elsewhere.  With 
•ttadced  directly,  but  the  exerdse  by  the  the  wisdom  or  unwisdom  of  special  inniina 
d^  of  authority,  under  the  powers  ao  nant-  ments  when  ordered  in  euee  in  which  tluy 
«d,  is  called  in  question  as  being  illegal  and  are  admiaaible,  the  oourta  bav«  no  concern, 
noeonstitutional.  ...  It  is  too  late  to  unless  there  is  plainly  Mid  manifestly  sudi 
ijntation  the  rig^t  of  the  general  assembly  an  abuae  of  power  as  takes  the  caae  bq'ond 
is  establish  paiiicular  districts  for  the  at-  the  just  limits  of  legislative  diseretiou." 
tsinment  of  special  local  publio  good,  Ko  such  case  ia  presented  by  the  (acts  In 
throagta  woriu  of  a  particular  ^araoter,  and  the  present  case  as  would  justify  an  inter- 
to  order  itself,  or  authorize  aome  political  vention  by  the  Federal  courts  with  a  system 
bodr  to  order,  special  assessments  to  b«  of  special  aaseasments  prescribed  by  the  leg- 
mde,  within  the  district,  for  the  purpose  jslature  and  approved  by  the  courts  of  ■ 
it  meeting   the  coat  and  expenses   of  such  state. 

irots.     George  v.  Young,  45  La.  Ann.  1232,  "Because  the  ordinance  and  sped ficationa,[ 540] 

U  So.  137.     .     .     .     It  is  true  that  in  some  under  whidi   the  paving  in   this  case  \*aa 

inMsnces  almost  the  whole  benefit  aceruea  to  done,  require  the  contractor  to  employ  only 

» few,  but  there  can  be  no  universal  rule  of  bona  fldo  rwident  citizens  of  the  city  of  Nmr 

jiatice,   upon   which   such   assessmenta   con  Orleans  as  laborers  on  the  work,  It  Is  eon- 

01  made.    An   apportionment   of    the   coet  tended,  on  behalf  of  the  plaintiff  in  error, 

tint  would  be  juat  in  one  case  would  be  cm-  that  thereby  citizena  of  the  state  of  Louiai* 

prwiva  in  another.     For  this  reason  the  ^^^  ^nd  of  each  and  every  atata  and  the  in- 

Jiwtt  to  determine  when  a  special  aaaess-  habiUnto  thereof,  are  deprived  of  their  priv- 

WBt  ahaU  be  made,  and  on  what  basis  it  jjeges  and  immunitim  under  article  4,  I  8, 

dull  be  apportioned,  resta  in  the  legislature  ^  ^^^^  tl^  14th  Amendment  to  the  Con- 

01  Mme  political  body  to  wbich  it  has  dele-  gtitution  of  the  United  SUtea.     It  is  said 

^  that  authority.     .     .     .     The  city  has  that  auch  an  ordinance  deprive  every  per- 

«aply  exercised   its    urtjuestionable  nght  g^^^  qo^  a  bona  fide  resident  of  the  dfy  of 

ttd  power    of    paving   an    existing   public  ^g^  Orleans,  of  the  right  to  Ubor  on  Uw 

*«tin   the   interest   of   the   special   loal  contemplated  improvements,  and  also  is  prej- 

ptUie  benefit,  and  demanded  of  ownera  of  udj^ial  to  the  property  owners,  beeauae,  Iw 

property  abutUng  and  fronting  on  the  street,  restricting    the    number    of    workmen,    tba 

Oat  they  contribute  to  tlw  cost  of  the  im-  ^ce  of  tie  work  is  increased. 

WjponaneBt  in  a  manner  and  form    «nd  to  an  Such  questions  are  of  the  grac«t  poaaiWa 

Wait  fixed  by  the  general  assembly.     The  jn^portaJce,  and,  if  and  whra  actiKJlylpw*- 

•^t  of  the  paving  of   the  street  was  to  ,^''4^    „^^ld  d,,^^^  ,^t  „^^„i  ^^j. 

^t  parties  owning  property  upon  It  by  oration;  but  we  are  not  now  called  upon  t« 

Ueimprovement  of  theaccees  to  their  prop-  determine  them.                                        *^ 

«w.    It  is  not  pretended  that  this  partfo-  ^„  „  far  as  the  provisiona  of  the  aty 

?;K:t'aTo?^^rSt"hfe^  .rdinance   may   be   daimed   to   aff««t   tlf 

■i>|jBiiKui.B   i»vi<o>i;.     At.  v*V^             ~  rights  and  privileges  of  citizena  of  Lonisi- 

"Ztt^l  ^ra^Utute"i:i"n?n^^r  ^  »^  .0'  '^^  <>^  '^..  t^«  Pl-tifl  in 

tioriiing  a  work  of  local  public  improve-  «"f  "m  no  position  to  raise  the  quesUon. 

iwt,^tbe  coat  of  abutting  owners,  that  it  1'  *•  "o'  ""eBfd.  nor  does  it  appear,  that  ha 

I"  ifeawn  therw  ia  benefit  in  every  poasible  iB  one  of  the  Uborers  excluded  by  the  ordl- 

"■pict  to  the  particular  owners,  nor  that  nance  from  employment,  or  that  he  occu- 

tklmeat  be  direct  and  immediate^    .    .    .  pies  any  representative  relation  to   them. 

'Hw  general  assembly  has,  in  act  No.  119  of  Apparently  he  Is  one  of  the  preferred  elaaa 

UM;  conferred  upon  the  common  council  of  resident  citizena  of  ttie  d^  of  New  Or- 

I      ^  right  and  power,  by  a  two-thirds  vote>  to  leans. 

I      mstitnto   any    particular   street   which    it  It  is  further  argued  that  the  ordinance  ti 

""^leca  to  pare  a  spedal  taxing  diatrict  lor  prejudicial   to  the  propertj  rights  of  the 
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plaintiff  in  error,  because  by  confining  tiie 
right  to  labor  on  works  of  municipal  im* 
provement  to  resident  citizens,  the  cost  of 
such  works  niisht  Uius  be  increased. 

But  we  thiiUc  such  a  oonsequence  is  too 
far  fetched  and  uncertain  on  which  to  base 
judicial  action.  The  plaintiff  in  error  did 
not  raise  such  a  question  in  time  to  stay  the 
work  in  limine.  He  awaited  the  oompletioo 
of  the  work,  and  until  his  property  had  re- 
ceived the  beneftts,  whatever  tbey  were,  of 
the  improvement.  Nor  did  he,  on  the  trial, 
adduce  any  evidence  from  which  the  court 
might  have  found  that  the  actual  oost  in 
the  present  case  was  increased  by  the  oper- 
ation ol  the  ordinance.  Possibly  the  effect  of 
[647]  the  ordinance  in  preferring  the  labor  of  *  res- 
ident citizens  might  tend  to  increase  the  oost 
of  the  work,  or  it  mi^ht  have  the  opposite 
effect  by  inducing  outside  laborers  to  become 
resident  citizens.  But,  as  we  have  said, 
such  conjectural  resuks  are  too  remote  and 
uncertain  to  furnish  materials  for  judicial 
determination.  The  serious  duty  of  con- 
demning state  legislation  as  unconstitution- 
al and  void  cannot  be  thrown  upon  this 
court,  except  at  the  suit  of  parties  directly 
and  certainly  affected  thereby. 

The  judgment  of  the  Supreme  Court  of 
Lotfistona  is  afflrmed, 

Mr.  Justice  Harlan  and  Mr.  Justice 
Wldte  dissent 


REUBEN  M.  MANLEY,  Executor  of  the 
Estate  of  Qeorge  Manley,  Deceased,  Plff, 
in  Err., 

V. 

ANNA  0.  PARK,  Substituted  for  Richard 
A.  Park,  Deceased. 

(See  8.  C.  Reporter's  ed.  547-068.) 

Error  to  state  court — Federal  queetion — 
qucationa  of  local  law— judgments — de- 
fetise  cannot  he  first  raised  on  motion  to 
set  aside. 

1.  A  decision  of  a  state  court  adverse  to  s 
claim  under  the  Federal  Constltntlon,  spe- 
clnllj  made  In  a  motion  to  set  aside  the 
Judgment,  raises  a  Federal  question,  for  the 
purpose  of  a  review  in  the  Supreme  Court  of 
the  United  States. 

2.  The  ruling  of  the  highest  court  of  a  state, 
that,  under  the  state  Constitution  snd  laws, 
property  situated  In  that  state,  the  title  to 
which  Is  vested  In  a  nonresident  execntor  to 
whom  letters  testamentary  have  been  issued 
by  a  court  of  another  Jurisdiction,  may  be 
attached  and  sold  In  an  action  of  debt 
against  such  nonresident  executor,   Is  bind- 

Note. — On  writs  of  error  from  United  States 
Supreme  Court  to  state  courtt — see  notes  to 
Hamblln  v.  Western  Land  Co.  37  L.  ed.  U.  S. 
267 :  Klpley  v.  Illinois.  42  L.  ed.  U.  S.  998 ;  and 
Re  Buchanan,  39  L.  ed.  U.  S.  884. 

As  to  when  United  States  Supreme  Court  fol- 
lo«7«    decisions   of    state    courts — tee   notes    to 
ForepAugb  ▼.  Delaware.  L.  k  W.  R.  Co.  (Pa.)  5 
L.  R.  A.  508 :  United  States  ex  rcl.  Rutz  ▼.  Mus 
catlne.  19  L.  ed.  U.  S.  490 ;  and  Elmendorf  v.  I 
T/tjrfor,  6  L.  ed.  U.  8.  290. 


Ing  upon  the  Supreme  Court  of  the  United 
States  on  writ  of  error  to  the  state  court. 
8.  The  repugnancy  of  a  state  statute  to  the 
Federal  Constitution  cannot  be  successfnllj 
InToked  In  support  of  a  motion  to  set  aside 
a  Judgment  as  void,  where  the  InTslldlty  of 
such  statute  would  have  been  aTallable  to 
defeat  the  recovery  of  a  valid  Judgment,  If 
it  had  been  pleaded  or  otherwise  presented 
In  the  stste  court  as  a  defense  In  the  pro* 
ceedlngs  In  the  original  action. 

[No.  120.] 


Argued  Deeemher  17,  1902.    Decided  Ji 

uary  5,  190S. 


IN  RRROR  to  the  Supreme  Ck>urt  of  Um 
State  of  Kansas  to  review  a  Judgment 
which  affirmed  a  judgment  of  the  Distriei 
Court  of  Atchison  County  denying  a  motion 
to  set  aside  a  judgment  because  of  the  r»> 
pugnaucy  of  a  state  statute  to  the  Federal 
Constitution.    Affirmed. 

See  same  case  below,  02  Kan.  658,  64  Pad. 
28. 

Statement  by  Mr.  Justioe  Wkitet 
'Richard  A.  Park  was  plaintiff  in  tlia[5' 
original  action,  brought  in  the  district  court 
of  Atchison  county,  Kansas,  against  William 
H.  Risk,  executor  of  the  estate  of  Qeorge 
Manley,  deceased.  It  was  alleged  in  tna 
petition,  in  substance,  that  tbe  decedent  was 
at  the  time  of  his  death  the  owner  of  stock 
of  the  par  value  of  $27,500,  in  a  Kansas  oor- 

e oration,  known  as  the  Kansas  Trust  & 
anking  Company;  that  said  corporationv 
subsequent  to  the  death  of  Manley,  beosmo 
indebted  to  plaintiff;  that  the  corporation 
was  insolvent  and  had  no  property  from 
which  such  indebtedneas  oould  be  realized; 
that  the  defendant,  as  executor  of  the  eatat* 
of  Manley,  became  seised  and  possessed  of 
all  the  property  of  the  decedent  within  tha 
state  of  Kansas,  including  the  shares  of 
stock  referred  to,  and,  1^  reason  of  a  eon* 
tractual  liability  imposed  on  the  stockhold- 
ers of  said  corporation,  defendant  was  liar 
ble  to  plaintiff  for  the  indebtedness  in  ques- 
tion. There  was  filed  with  the  petition  mn 
affidavit  for  attachment^  because  of  the  non- 
residence  of  the  defendant,  and  after  the  ra- 
tum  of  the  summons  an  attachment  waa 
levied  on  certain  real  estate  in  Atchison 
county,  Kansas,  "as  the  property  of  said  de- 
fendant William  H.  Risk,  executor  of  the 
estate  of  George  Manley,  deceased."  Pub- 
lication of  notice  of  the  pendency  of  the  ac- 
tion was  made,  as  required  by  laws  of  Kan- 
sas. Within  the  time  limited  for  answering 
the  defendant  appeared  generaJly  by  flliog 
a  demurrer  to  tne  petition  on  the  grounds 
of  a  want  of  jurisdiction  over  the  person  of 
the  defendant  and  the  subject  of  the  adioB, 
because  several  causes  of  action  were  im- 
properly joined,  and  because  the  petiUoB 
(lid  not  state  facts  sufficient  to  constitnts  a 
cause  of  action.  Thereafter,  Reuben  A. 
Manley,  successor  to  William  H.  Risk,  as 
(*\ccutor  and  trustee  of  the  estate  of  Georas 
Manley,  deceased,  was  substituted  as  &> 
fcndnnt  in  the  stead  of  Risk.  An  answer 
was  thereupon  filed,  in  whieh  most  of  tiie 
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material  ayermenU  of  the  petition  were  ad-  185  U.  S.  203,  46  L.  ed.  872,  22  Sup.  Gt  Kep. 

mitted,  such  as  the  ownership  by  George  GIO;  Endowment  d  Benev.  Asao,  v.  Kansas, 

Mudey  in  his  lifeUme  of  the  stock  in  ques-  120  U.  8.  103,  30  L.  ed.  593,  7  Sup.  Gt.  Rep. 

tion;  the  execution  of  his  last  will  and  tes-  499;  Clark  v.  Pennsylvania,  128  U.  S.  395, 

tament;   its  admission  to  probate  and  the  32  L.  ed.  487,  9  Sup.  Gt  Kep.  2,  113;  Ken- 

ffraat  of  letters  testamentary  to  Risk  and  to  nebeo  d  1\  R.  Co,  v.  Portland  d  K.  R,  Co. 

bis   successor   by   a   New   Jers^   orphans*  u  Wall.  23,  20  L.  ed.  850 ;  Chicago,  B,  d  Q. 

court;  that  Risk  and  his  successor  "became  /?.  Co.  v.  Chicago,  166  U.  S.  226,  41  L.  ed. 

seised  and  possessed  of  all  the  property  of  979,   17   Sup.  Ct.   Rep.   581;   Rothschild  v. 

ft9]the  late  George  Manley,  deceased,  •lyinff  and  Knight,  184  U.  S.  334,  46  L.  ed.  673,  22  Sup. 

beiiig  situated  in  the  state  of  Kaasas,'^  and  ct.   Rep.   391;   Mallett  v.   Uorth   Carolina, 

that  the  substituted  defendant  (Heuben  M.  igi  u.  S.  689,  45  L.  ed.  1015,  21  Sup.  Ct. 

M&nley)  ''became  and  is  now  a  stockholder  R^p.  730.   Qreen  Bay  d  M.  Canal  Co,   v. 

of   the  said,  the  Kansas  Trust  &  Banking  Patten  Paper  Co,  172  U.  S.  58,  43  L.  ed.  304, 

Company,  and  as  such  executor  of  said  es-  19  g^p,  ^t.  Rep.  97;   Blythe  v.  Hinckley, 

tate  is  the  owner  and  holder  of  said  shares  139  U.  S.  333,  46  L.  ed.  557,  21  Sup.  Ct  Rep. 

of  stodc  of  said  corporation,  amounting  to  390 ;  Orapo  v.  Kelly,  16  Wall.  610,  21  L.  ed. 

the   sum   of   $27,5(W."     Separate   defenses  43Q.  ^^^^  York  C.  d  H.  R,  R,  Co,  v.  New 

were  interposed  to  defeat  recovery,,  such  as  yo^k,  186  U.  S.  269,  46  L.  ed.  1158,  22  Sup. 

that   plaintiff  had   not   reduced  his   claim  q^^  |^p  gjg                                        »            r 

against   the  Kansas   corporation   to   judg-  \  Federal' quesUon  is  presented  by  aeon- 

ment,   that  there  was   a  defect  of   narties  ^^^^^^^  ^^^  ^^^  ^^^^  ^  ^  ^^^^  ^^  ^  y^, 

plainUff,  that  a  special  fund  created  by  the  ^^^j  ^^^^^  ^^  ^^^^^^  ^    ^^  ^^^^^  ^^  ^^^ 

Kansas  corporation  for  the  payment  of  the  ^^^  j^j^^  ^^  sustaining  a  plea  of  res  judi- 

indebtedness  In  question  existed,  and  should  ^^^  predicated  on  a  decree  of  such  Federal 

first  be  exhausted,  and  that  various  actions  ^^^^  ^^^^^  ^  determination  whether  the 


a  stockholder  in  said  corporation.  ^^^^^^^  ^^^^^  ^^  ^^  p^^^^j  ^^^^ 

Issue  was  ^'>']^^^lJ')^^^]^^  National  Foundry  d  Pipe  Works  v.  Oconto 

tiie  cause  was  tned  Sy  the  court,  J^dgme^  city  Water  Supply  Co,  183  U.  S.  216,  46 

%X^'  tTrendalr^nd  "the   Ttffl  ^'f'  ^^^,22  lu^Ct.  Rep.  Ill 

S^taSe  was   ordered   sold.    The  cause  ^  ^  writ  of  error  to  review  a  judgment  of  a 

^  taken  to  the  supreme  court  of  Kansas,  state  court  ousting  a  corporation  from   its 

and  that  court  dismissed  the  petition  in  er-  f raxichise  for  violation  of  the  statutes  of  the 

rSr   because  of  an  informality  in  the  pro-  ^^,*^, J-^^lVJIf  .^  wi'n°l!JS  llJf  Zn^t^^rn^ 

ceedings  and  without  passing  on  the  merits,  ^l  oleomarganne  will  not  be  dismissed  on 

61  KaS.  867,  58  Pac.  961.     After  the  man-  ^he  ground  that  adequate  support  for  the 

date  had  been  filed  in  the  lower  court;  sepa-  judgment,    irrespective   of    any   substantial 

nte  motions  were  made  on  behalf  of  defend-  Federal  question,  is  afforded  by  the  finding 

int,  to  set  aside  the  judgment  and  to  with-  of  the  state  court  that  the  corporation  had 

draw  the  order  for  the  sale  of  the  attached  violated  a   statute   m  refusing  to   furnish 

property.    The  same  gi-ounds  were  assigned  samples  as  therein  required,  where  the  judg- 

la  Support  of  each  moUon,  and  the  claim  of  ment  of  the  court  was  based  upon  the  con- 

the  p^ection  of   the   Constitution   of  the  sideration  given  by   it  to  all  the  asserU^l 

United   States  was   embodied   in  the  third  violations  of  the  sUtutes  jointly,  which  stat- 

Siund,  by  the  assertion  that  a  statute  of  utes  were  contended  to  be  repugnant  to  the 

nsas,    upon    which    the    judgment    com-  Constitution  of  the  United  States, 

plained  of  was  based,  violated  the  1st  and  Capital  City  Dairy  Co,  v.  Ohio,  183  U.  a 

id  sections  of   the  4th   article  of,  and  the  238,  46  L.  ed.  171,  22  Sup.  Ct.  Rep.  120. 

provisions  of,  the  14th  Amendment  to  the  The  fact  that  a  state  court  in  deciding  a 

Constitution    of    the    United    States.     The  Federal  question  erroneously  declares   that 

motions  were  overruled,  and  the  "decision  no  Federal  question  exists  does  not  preclude 

md  judgment"   was   subsequently  affirmed  a  review  of  its  decision  on  writ  of  error  from 

by  the  supreme  court  of  Kansas.     62  Kan.  the  Supreme  Court  of  the  United  States. 

653,  64  Pac.  28.     By  writ  of  error  the  cause  Miss(iuri,  K.  d  T.  R.  Co.  v.  Elliott,   184 

wu  then  brought  to  this  court.    The  orig-  U.  S.  6U5,  46  L.  ed.  763,  22  Sup.  Ct.  Rrp. 

intl  defendant  in  error  having  died,  Anna  937;  Anderson  v.  Carkins,  135  U.  S.  483,  34 

0.  Park  has  been  substituted  as  defendant  L.  ed.  272,  16  Sup.  Ct.  Rep.  905;  Columbia 

in  error.  Water    Power    Co.    v.    Columbia    Electric 

Street  R.  Light  d  P.  Co.  172  U.  S.  476,  43 

Mr.  If  F.  Bird  argued  the  cause,  and,  L.  ed.  521,  19  Sup.  Ct.  Rep.  247;  First  Nat, 

with  Mr,  O.  F,  Hutchmgs,  filed  a  brief  for  Bank  v.  Anderson,  172  U.  S.  573,  43  L.  ed. 

plaintiff  in  error:  558,   19  Sup.  Ct.  Rep.  284;   Logan  County 

The  claim  of  Federal  right  was  raised  in  Nat.  Bank  v.  Totcnsend,  139  U.  S.  67,  35  L. 

the  supreme  court  of  the  state,  if  not  before  cd.  107,  11  Sup.  Ct.  Rep.  496. 

that,  and  was  decided  by  that  court,  and  that  Mr.  J.  F.  Ti&f  ta  argued  the  cause,  and, 

ii  all  that  is  required.  with  Messrs.  Jackson  d  Jackson,  filed  a  brief 

8uUy  V.  American  Nat.  Bank,  178  U.  S.  for  defendant  in  error: 

289,  44  L.  ed.  1072,  20  Sup.  Ct.  Rep.  935;  The  attentpt  to  raise  the  claimed  Federal 

Bt,  Louie  Ooneolidat^  Coal  Co,  v.  Illinois,  question  was  made  too  late. 
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Hcudder  v.  Ooler,  175  U.  S.  32,  44  L.  ed«  677;  Tfew  York  0.  d  H.  R.  R,  Co.  ▼.  New 

62,  20  Sup.  Ct  R^.  26.  York,  186  U.  S.  269,  46  L.  ed.  1168,  22  Sup. 

When  first  raised  on  petition  for  rehearing  Ct.  Rep.  016. 

it  is  too  late.  When  the  state  court  haa   rendered  its 

Turner  v.  Richardsoriy   180  U.  S.   87,  45  decision  on  a  local  or  state  question  or  a  gen- 

L.  ed.  438,  21  Sup.  Ct.   Rep.   205;   Boston  eral  law,  the  logical  course  for  this  court  U 

Bldg.  d  L.  Aaao,  v.  Welling,  181  U.  S.  47,  to  dismiss  the  writ  of  error. 

45  L.  ed.  730,  21  Sup.  Ct.  Rep.  531;  Meyer  St.  Louis,  0.  G.  d  Ft.  8.  R.  Co.  v.  Jftt- 

V.  Richmond,  172  U.  S.  82,  43  L.  ed.  374,  10  souri,  156  U.  S.  478,  39  L.  ed.  502,  15  Sup. 

Su]).  Ct.  Kep.  106.  Ct  Rep.  443. 

Wlien  raised  on  second  appeal  it  la  too  A  decis^  of  a  state  court  based  on  estop- 
late,  pel  involvra  no  Federal  question. 

Yazoo  d  M.  Valley  R.  Co.  v.  Adams,  180  Weyerhatteser  v.  Minnesota,  176  U.  S.  650, 

U.  S.  1,  45  L.  ed.  305,  21  Sup.  Ct  Rep.  240;  44  L.  ed.  583,  20  Sup.  Ct  Rep.  485. 

Union  Mut.  L.  Ins.  Co.  v.  Kirchoff,  160  U.  S.  Nor  when  based  on  laches. 

103,  42  L.  ed.  677,  18  Sup.  Ct.  Rep.  260.  Pittahurgh  d  L.  A.  Iron  Co.  v.  Cleveland 

A  definite  issue  as  to  the  validity  of  the  Iron  Min.  Co.  178  U.  S.  270,  44  L.  ed.  1065, 

statute  must  be  distinctly  deduct 6^.;  from  the  20  Sup.  Ct.  Rep.  931;  Moran  y.  Horsky,  178 

record,  before  it  can  be  held  that  a  Federal  U.  S.  205,  44  L.  ed.  1038,  20  Sup.  Ct  R^. 

question  was  disposed  of  by  the  decision.  856. 

Powell  v.  Brunswick   County,   150  U.  S.  The  decision  of  the  state  court  having  been 

433,  37  L.  ed.  1134,  14  Sup.  Ct.  Rep.  166.  upon  the  state  statute  and  general  law,  and 

To  authorize  the  review  of  a  state  judg-  being  sustained  thereby,  this  court  will  not 

ment  it  must  appear  that  the  decision  of  a  review  the  decision,  even  though  there  waa 

Federal  question  was  necessary  to  the  deter-  an  attempt  to  raise  a  Federal  question, 

mination  of  the  case,  and  was  actiuilly  de-  Eustis  v.  Bolles,  150  U.  S.  361,  37  L.  ed. 

cided.  1111,  14  Sup.  Ct.  Rep.  131;  De  Saussure  t. 

Endoioment  d  Benev.  Asso.  v.  Kansas,  120  Gaillard,  127  U.  S.  216,  32  L.  ed.  125,  8  Sup. 

U.  S.  103,  30  L.  ed.  593,  7  Sup.  Ct  Rep.  499 ;  Ct  Rep.  1053. 
Church  V.  Kelsey,  121  U.  S.  282,  30  L.  ed. 

960,  7  Sup.  Ct.  Rep.  897;   Clark  v.  Penn-  Mr.  Justice  White,  after  making  the 

sylvania,  128  U.  S.  395,  32  L.  ed.  487,  9  Sup.  forecoing  statement,   delivered   the  opinion 

Ct.  Rep.  2,  113;  New  Orleans  Water  Works  of  the  court: 

Co.  v.  Louisiana  Sugar  Ref.  Co.  125  U.  S.  A   motion  has  been   made  to  dismiss  the 

18,  31  L.  ed.  607,  8  Sup.  Ct.  Rep.  741.  writ  of  error  upon  the  ground  that  no  Fed- 

To  give  this  court  jurisdiction  of  a  writ  eral  question  is  presented  b^  the  record,  it 

of  error  to  a  state  court  it  must  appear  being  claimed  that  the  decision  and  judff- 

atfirmatively,  not  only  that  a  Federal  ques-  ment  of  the  supreme  court  of  Kansas  sought 

tion  wa«  presented  for  decision  by  the  state  to  be  reviewed  was  based  solely  upon  a  oon- 

court,  but  that  its  decision  was  necessary  to  sideration  of  local  statutes  and  the  deter* 

the  delei-mination  of  the  cause,  or  was  de-  mination  of  a  question  of  general  law,  tna., 

cided,    or   that  the   judgment  as   rendered  the  effect  as  res  judicata  of  a  jud^ent  of 

could  not  have  been  rendered  without  decid-  *  court  of  Kansas.    But  aB  the  claim  of  the 

in^  it.  benefit  of   the   Constitution   of  the  United 

Eustis  V.  Bolles,  150  U.  S.  361,  37  L.  ed.  States  was  specially  made  in  the  motions, 

1111,  14  Sup.  Ct  Rep.   131;    Cook  County  and  was  passed  upon  adversely  to  the  moving 

V.  Calumet  d  C.  Canal  d  Dock  Co.  138  U.  S.  party,  it  follows  that  a  Federal  question  ei- 

635,  34  L.  ed.  1110,  11  Sup.  Ct.  Rep.  435;  *»*«  »»  this  record,  and  tha  motion  to  dia- 

Klinger  v.  MissouH,  13  Wall.  257,  20  L.  ed.  ">»»  »»  therefore  overruled.     Missouri,  K.  S 

636;  Jenkitis  v.  Lowenthal,  110  U.  S.  222,  28  ^-  ^-  ^o.  v.  ElUott,  184  U.  S.  534,  46  L.  ed. 

L.  ed.   129,  3  Sup.  Ct  Rep.  638;   Egan  v.  ^76,  22  Sup.  Ct  Rep.  446. 

Hart,  165  U.  8.  188,  41  L.  ed.  680,  17  Sup.  The   specifications   of    error   now    rehed 

Ct.  Rep.  300;   Castillo  v.   MoConnico,   168  ?P^  ^f^.^i^  ***^  »»  *^  *>"^  ^  oounael 

U.  S.  674.  42  L.  ed.  622,  18  Sup.  Ct.  Rep.  ^%f.***"H?  ?  *7i?''^    *.*  x- 

229.  'First  Under  the  Constitution  and  laws 

''"Even  though  a  Federal  question  was  pre-  ^^  ^?  "Jf**  ,^  Kaiwas,  an  erecutw-,  reel- 
sented  and  decided,  this  court  will  not  enter-  ?«°*^  *"^™  *^  ^\  ^°^/  ^  AiT*  "^'^ 
tain  jurisdiction  of  a  state  judgment  if,  be-  *^*  district  court  of  the  state,  but  the  prop- 
sides  the  Federal  question  decided  by  the  «^y  »?,  **"  «'^*''??  ^^^^  ^^^  «*  attached, 
state  court,  there  is  another  and  distinct  "^L  i^rf^f '^^J^ru  ^.*  *•  ^  ^* 
ground  on  which  the  judgment  can  be  sub-  ,  ^"^;  ^^^^  ^f  ^nstituUon  and  a1^ 
^lj^^^                            ^     ^  utes  of  the  state  of   Kansas,  no  authority 

Ken'neheo  d  P.  R.  Co.  v.  Portland  d  K.  ^»»^  ^^^  aUaching  the  property  in  charge 

R.  Co.  14  Wall.  23,  20  L.  ed.  850;  Rector  v.  °\*  "?°/^*^*?}*  ^^J^^^I\^              .      .       . 

Ashley,  6  Wall.  142,  18  L.  ed.  723;  Gibson  /Third.  Section  203  of  the  executors  and 

v.  Chouteau,  8  Wall.  314,   19  L.  ed.  317;  admimstrators'  act  (Kan.  Gen.  SUt  1889, 

Johnson  v.  Risk,  137  U.  S.  300,  34  L.  ed.  683,  ?   2989),  as   construed  and  upheld  in  thie 

11  Sup.  Ct.  Rep.  Ill;  Hopkins  v.  McLure,  case,  is  in  violation  of   f   2,  art  4,  of  the 

133  U,  S.  380,  33  L.  ed.  060,  10  Sup.  Ct  Rep.  Constitution  of  the  United  States,  in  that  it 

407 :  Hale  v.  Akers,  132  U.  S.  554,  33  L.  ed.  does  not  accord  to  the  plaintiff  in  error  and 

442,   10  Sup.  Ct  Rep.  171;  Hale  v.  Lewis,  his  predecessor,  citizens  of  the  state  of  Ne«r 

}S}  U.  S.  473,  45  L.  ed.  959,  21  Sup.  Ct  Rep.  Jersey,  all  the  privileges  and  immunitieB  of 
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an  executor  resident  in  the  state  of  Kansas. 
U.  S.  Const  art.  4,  f  2. 

''Fourth.  Section  203  of  the  eocecutors' 
and  administrators'  act  (Kan.  Gen.  Stat. 
1880,  f  2989),  as  construed  and  upheld  in 
thifl  case,  is  in  violation  of  the  14th  Amend- 
ment to  the  Constitution  of  the  United 
1]  Stales,  in  that  it  abridges  the  privileges  *of 
the  plaintiff  in  error  and  his  predecessor, 
citixeiis  of  the  United  States,  and  their  im- 
mnni^  from  suit  by  attachment,  and  de- 
prives them  of  their  property  wiUiout  due 
process  of  law,  and  denies  them  the  equal 
protection  of  the  laws. 

"Fifth.  The  right  of  the  plaintiff  in  error, 
and  his  predecessors,  citizens  of  the  state 
oi  New  Jersey,  to  act  as  executors  of  the  es- 
tate of  George  Manl^,  deceased,  is  a  privi- 
lege, and  the  exemption  of  an  executor,  not 
a  resident  in  the  state  of  Kansas,  from  suits 
by  attachment^  is  an  immunity  which  is 
guaranteed  by  f  2,  art.  4,  Constitution  of 
the  United  States,  and  the  same  were  denied 
by  the  decision  of  the  supreme  court  of  Kan- 
sas in  this  case." 

The  first  and  second  propositions,  it  is 
manifest,  simply  invite  a  consideration  of 
the  Constitution  and   laws  of  the  state  of 
Kansas;    and,   consequently,    the   construc- 
tion adopted  by  the  supreme  court  of  Kan- 
las  of  the  pertinent  provisions  of  such  Con- 
stitution and   laws,   is   binding  upon   this 
court  as  a  decision  upon  a  matter  of  purely 
load  law,  not  presentinfi^  a  Federal  ques- 
tion.   We  must  accept,  then,  as  undeniable 
the  ruling  of  the  highest  court  of  Kansas, 
that  under  the  Cbnstitution  and  statutes  of 
Kinsas  real  estate  situated  in  that  state,  the 
title  to  which  was  vested  in  a  nonresident 
executor,  to  whom  letters  testamentary  had 
been  issued  by  a  court  of  another  jurisdic- 
tion, might  be  attached  and  sold,  in  an  ac- 
tion  of  debt  against  the  nonresident  executor. 
The  remaining  propositions  assail  the  va- 
lidity, under  the  Constitution  of  the  United 
States,  of  the  statute  of  Kansas  ( Kan.  Gen. 
Stat.  1889,  ff  2980;  Kan.  Gen.  Stat   1897, 
chap.  107,  f  147),  as  thus  construed  by  the 
npreme  court  of  Kansas.    The  section  in 
quotion   upon    which    the   judgment   com- 
plained of  was  based  is  as  follows : 

''An  executor  or  administrator  duly  ap- 
pointed in  any  other  state  or  county  may 
^e  or  be  sued  in  any  court  in  this  state,  in 
hia  capacity  of  executor  or  administrator, 
in  like  manner  and  under  like  restrictions  as 
t  nonresident  may  sue  or  be  sued." 

This  section  was  held  to  authorize  an  at- 
tachment of  property  in  an  action  against 
t  nonresident  executor,  precisely  as  in  ordi- 
nary actions  a^nst  nonresidents. 
|SS2]  ^Now,  the  claimed  nullity  of  the  iudgment 
taniled  was  baaed  upon  the  alleged  invalid- 
ity of  the  Kansas  statute  above  quoted,  as 
respected  the  Constitution  of  the  United 
States,  in  this,  that  aa  an  executor  resident 
in  Kansas  possessed  the  privilege  or  immu- 
nity of  not  being  subject  to  suit  by  attach- 
ment of  property,  a  like  privilege  or  im- 
niQnity  within  the  state  of  Kansas  was 
▼est^  by  the  Constitution  of  the  United 
States  in  executors  who  were  not  residents 
of  Kansas,  and  the  refusal  of  the  state  of 
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Kansas  to  accord  such  privilege  or  immii- 
nity  to  a  nonresident  executor,  and  the  sub- 
jecting him  to  the  operation  of  attach- 
ment laws,  deprived  the  foreign  executor  of 
his  property  without  due  process  of  law, 
and  denied  him  the  equal  protection  of  the 
laws.  But  it  is  obvious,  we  think,  under 
the  circumstances  disclosed  in  this  record, 
that  the  protection  of  the  Constitution  of 
the  Unitea  States  could  not  be  successfully 
invoked  to  annul  the  judgment  here  com- 
plained of  on  the  theory  that  such  judgment 
was  absolutely  void  and  of  no  effect  under 
the  Constitution  of  the  United  States.  This 
results  from  the  consideration  that  no  claim 
to  the  protection  of  the  Constitution  of  the 
United  States  wsa  set  up  in  any  form  in  the 
proceedings  had  in  the  state  court  which  re- 
sulted in  the  judgment  complained  of,  and 
for  such  reason,  if  that  judgment  had  been 
brought  to  this  court  for  review,  it  would 
have  been  its  duty — having  in  mind  the  pro- 
visions of  i  709  of  the  Revised  Statutes  [U. 
S.  Comp.  Stat.  1901,  p.  575]— to  affirm  the 
judgment  and  recognize  its  binding  foroe, 
because  no  Federal  question  was  raised.  A 
domestic  judgment  of  a  state  court  whose 
validity  it  would  have  been  the  duty  of  thia 
court  to  uphold,  on  direct  proceedings  to  ob- 
tain a  reversal  of  such  judgment,  manifestly 
should  be  treated  by  courts  of  the  United 
States,  so  far  as  relates  to  Federal  questions 
which  existed  at  the  time  the  action  was 
commenced  in  which  the  iudgment  was  rem- 
dered,  as  valid  between  the  parties  to  such 
judgment.  We  could  not  hold  to  the  con- 
trary without  saying  that  a  Federal  defense 
which  could  not  be  availed  of  unless  raised 
before  judgment  was  yet  efficacious,  al- 
though not  raised,  to  avoid  the  judgment 
when  rendered.  This  would  necessarily  de- 
clare a  plain  contradiction  in  terms.  As 
the  authority  conferred  by  Kansas  upon  her 
courts  was  to  set  aside  *void  judgments,  [663] 
provisions  of  the  Constitution  of  the  United 
States  which  would  have  been  available  if 
pleaded  or  otherwise  presented  in  the  state 
courts  as  a  defense  in  the  proceedings  in  the 
original  action  to  defeat  the  recovery  of  a 
valid  judgment  cannot,  when  the  opportu- 
nity has  not  been  availed  of  and  the  judg- 
ment haifl  become  a  finality,  be  resorted  to  as 
establishing  that  in  fact  the  judgment  pos- 
sessed no  binding  force  or  efficacy  whatever. 
Judgment  affirmed. 

LONE  WOLF,  Principal  Chief  of  the  Kio- 
was,  et  ai,,  Appts,, 

V, 

ETHAN  A.  HITCHCOCK,  Secretary  of  the 

Interior,  et  al, 

(See  S.  C.  Reporter's  ed.  658-568.) 

Indiana — power  of  Congress  over  tribal  reUt' 
tions  and  lands — effect  of  prior  treaty. 

The  plenary  power  of  Congress  over  the  tri- 
bal    relations    and    lands    of    the    confed- 

NoTB. — Off  Federal  control  over  the  Indians 
— see  note  to  Worcester  v.  Georgia,  8  L.  ed.  U. 
S.  484. 

On  the  construction  and  operation  of  treaties 
— see  note  to  United  States  v.  The  Amlstad,  10 
L.  ed.  U.  S.   826. 
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eratcd    tribes    of    Kiowa,     Comanche,     and  f^fty.gix   male   adiilti   therefore  constituted 

Apache  Indians  could  not  be  so  limited  by  more    than    three    fourths    of   the   certified 

any  of  the  provisions  of  a  treaty  with  such  n^nber  of  total   male  adults  in  the  three 

Indians  as  to  preclude    the    enactment    by  ..y^^      t„  f^^^  .,  ^  ««^^«««*  «—  -   •.•-^ 

Congress  of  the  act  of  June  6,   1900    (31  tribes.     In  form  the  agreement  was  a  pro- 

Stat,  at  L.  677.  chap.  813).  proTldIng  for  al-  posed  treaty,  the  terms  of  which,  in  sub- 

lotments  to  the  Indians  In  severalty  out  of  stance,    provided    for    a    surrender    to    the 

the  lands  held  in  common  within  the  reser-  ITnited  States  of  the  rights  of  the  tribes  in 

Tation.  and  purporting  to  give  an  adequate  the  reservation,  for  allotments  out  of  such 

consideration  for  the  surplus  lands  not  al-  j^nds  to  the  Indians  in  severalty,  the  lee 

^"l?be"°*fit.'^                        ""^    reserved    for  ^.^pj^  ^.^^  ^  ^  conveyed  to  thi  allottees 

tneir  Dene  ^  Oieir  heirs  after  the  expiration  of  twen- 

[No.  275.]  ty-five  years;   and  the  payment  or  setting 

Argued  OctoUir  iS,  MOi.    Decided  January  »P"^  *<>'«>«  ««??«  *>/  *^?  *^^  o'  ^'^ 

5  1903  ^^^  ^^  ^®  consideration  for  the  surplus  of 

'  land  over  and  above  the  allotments  which 

APPEAL  from  the  Ck)urt  of  Appeals  of  the  might  be  made  to  the  Indians.  It  was  pro- 
District  of  Columbia  to  review  a  decree  yided  that  sundry  named  friends  of  the  In- 
which  affirmed  a  decree  of  the  Supreme  jjang  (among  such  persons  being  the  In- 
Court  of  the  District  in  favor  of  defendanto  ^ian  agent  and  an  army  officer)  "should 
in  a  suit  to  aijwn  the  canrying  into  effect  ^^^^  ^  ^^^i^,^^  ^^  ^,1  ^^^  benefits,  in  land 
of  the  act  of  Congress  of  June  6,  1900  (31  ^„,     conferred   under   this   agreenient,   the 

ttn^h?  ^L  ^liLT^XSa      A^7^'  >»^^i»«  350,000  acres  of  mounUinous  land, 

kj^  o<u«.^  v«M^  ^  v»T,           4/4/         v/       w  farming    and    grazing    purposes    was    esti- 

Statement  by  Mr.  Justice  Whites  mated  at  2.150,000  acres.    Concerning  the 

In  1867  a  treaty  was  concluded  with  the  pttyment  to  be  made  for  these  surplus  lands, 

Kiowa  and  Comanche  tribes  of  Indians,  and  *•*»«  commission,  in  their  report  to  the  Pres- 

such    other    friendly    tribes    as   might  be  i^^ent   announcinff   the   termination   of   the 

united  with  them,  setting  apart  a  reserva-  negotiations,  said  (Senate  Ex.  Doc.  No.  17, 

tion  for  the  use  of  such  Indians.    By  a  sep-  second  session,  62d  Congress) : 

arate  treaty  the  Apache  tribe   of  Indians  "In  this  connection  it  is  proper  to  add 

was    incorporated    with    the    two    former-  t^*t  the  commission  agreed  with  the  Indi- 

named,  and  became  entitled  to  share  in  the  ans  to  incorporate  the  following  in  their  re- 

beneflU    of    the    reservaUon.     16    Stat,    at  Port,  which  is  now  done: 

L.  58 1«  589.  "The  Indians  upon  ibis  reservation  seem 

The  first-named  treaty  is  usually  called  *o  believe  (but  whether  from  an  exercise  of 

the  Medicine  Lodge  treaty.     By  the  sixth  their  own  judgment  or  from  the  advice  ol 

article  thereof  it  was  provided  that  heads  others    the  commission    cannot   determine) 

of  families  might  select  a  tract  of  land  with-  that  their  surplus  land  is  worth  two  and 

in  the  reservation,  not  exceeding  320  acres  one-half  million  dollars,  and  Congress  may 

in  extent,  which  should  thereafter  cease  to  be  induced  to  give  them  that  much  tor  it. 

be  held  in  common,  and  should  be  for  the  Therefore,  in  compliance  with  their  request, 

exclusive  possession  of  the  Indian  making  we    report  that   they    desire   to   be    heard 

the  selection,  so  long  as  he  or  his  family  through   an  attorney   and  a  delegation  to 

might  continue  to  cultivate  the  land.    The  Washington  upon  that  question,  the  agiee- 

twelfth  article  of  the  treaty  was  as  follows:  "*ent  signed,  however,  to  be  effective  upon 

"Article  12.  No  treaty  for  the  cession  of  ratification  no  matter  what  Congress  mar 

any  portion  or  part  of  the  reservation  here-  ^p  ^^th  their  appeal  for  the  extra  half  mil- 

in  described,  which  may  be  held  in  common,  ^^^^  dollars." 

shall  be  of  any  validity  or  force  as[  against  1°  transmitting  the  agreement  to  the  See- 
the said  Indians,  unless  executed  and  signed  »etary  of  tiie  Interior,  the  Commissioner  of 
by  at  least  three  fourths  of  all  the  adult  Indian  Affairs  said: 

male  Indians  occupying  the  same,  and  no  "Th«  P^ice  paid,  while  considerably  in  ex- 
cession  by  the  tribe  shall  be  understood  or  c«s  of  that  paid  •to  the  Cheyennes  and  Aim-[U 
construed  in  such  manner  as  to  deprive,  pahoes,  seems  to  be  fair  and  reasonable,  both 
without  his  consent,  any  individual  member  to  the  government  and  the  Indians,  the  land 
of  the  tribe  of  his  rights  to  any  tract  of  pe»ng  doubUess  of  better  quality  than  that 
land  selected  by  him  as  provided  in  article  »n  the  Cheyenne  and  Arapahoe  reservatioo.** 
3  [6]  of  this  treaty."  Attention  was  directed  to  the  provision 
The  three  tribes  settled  under  the  treaties  >»  the  agreement  in  favor  otf  the  Indian 
upon  the  described  land.  On  October  6,  a«««t  and  an  army  officer,  and  it  was  sug- 
1892,  466  male  adult  members  ol  the  con-  ««8ted  that  to  permit  them  to  avail  theieol 
federated  tribes  signed,  with  three  commis-  wo"*<*  establish  a  bad  precedent, 
sioners  representing  the  United  States,  an  Soon  after  the  signing  of  the  foregoing 
agreement  concerning  the  reservation.  The  agreement  it  was  claimed  by  the  Indians 
Indian  agent,  in  a  certificate  appended  to  that  their  assent  had  been  obtained  by 
the  agreement,  represented  that  there  were  fraudulent  misrepresentations  of  its  terms 
then  502  male  adults  in  the  three  tribes,  by  the  interpreters,  and  it  was  asserted  that 
Senate  £x.  Dcx;.  No.  27,  52d  Congress,  sec-  Uie  agreement  should  not  be  held  binding 
fSS5]oDd  session,  *page  17.  Four  hundred  and  upon  the  tribes  because  three  fourths  of  the 
saa  187  V.  8. 
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«idult  mmle  members  had  not  assented  there- 
"to,  ma  was  required  by  the  twelfth  article  of 
'thm  Medicine  Lodge  treaty. 

Obviously,  in  consequence  of  the  policy 
embodied-  in  §  2079  of  the  Revised  Statutes, 
'dbparting  from  the  former  custom  of  deal- 
dbw  with  Indian  affairs  by  treaty  and  pro- 
Tiding  for  legislative  action  on  such  sub- 
jects, various  bills  were  introduced  in  both 
jiouaes  of  Congi-ess  designed  to  give  legal 
^ffeet  to  tlie  agreement  made  by  the  Indi- 
fluu  in  1892.     These  bills  were  referred  to 
'the  proper  committee,  and  before  such  coro- 
aiittees  the  Indians  presented  their  objec- 
'tioiis  to  the  propriety  of  giving  effect  to  the 
agreement    U.  R.  Doc.  No.  431,  55th  Con- 
gress,  second    session.     In    1898    the    Com- 
laittee  on   Indian  Affairs  of  the  House  of 
Itepresentatives    unanimously     reported     a 
bill   for    the   execution    of    the    agreement 
mde  with  the  Indians.    The  report  of  the 
eonuniltee  recited  that  a  favorable  conclu- 
don  had   been   reached   by   the  committee 
'Hdter  the  fullest  hearings  from  delegations 
of  the  Indian  tribes  and  all  parties  at  in- 
UmV*    H.  R.  Doc.  No.  419,  first  session, 
Mth  Congress,  p.  5. 

The  bill  thus  reported  did  not  exactly 
wnform  to  the  agreement  as  signed  by  the 
lodiaDS.  It  modified  the  agreement  by 
cbangiug  the  time  for  making  the  allot- 
neDts,  and  it  also  provided  that  the  pro- 
tteds  of  the  surplus  lands  remaining  after 
tllotments  to  the  Indians  should  be  held  to 
twtit  the  judicial  decision  of  a  claim  as- 
M7]i8rted  by  the  Choctaw  and  Chickasaw  ^tribes 
of  Indians  to  the  surplus  lands.  This  claim 
was  based  iipon  a  treaty  made  in  1866,  by 
which  the  two  tribes  ceded  the  reservation 
b  question,  it  being  contended  that  the 
hmds  were  impressed  with  a  trust  in  favor 
of  the  ceding  tribes,  and  that  whenever  tho. 
nKrvation  was  abandoned,  so  much  of  it 
•»  was  not  allotted  to  the  confederated  In- 
^ns  of  the  Comanche,  Kiowa,  and  Apache 
tribes  reverted  to  the  Choctaws  and  Chicka- 
■iws. 

The  bill  just  referred  to  passed  the  House 
of  Kepresentatives  on  May  16,  1898.  31st 
Cong.  Rec.  p.  4947.  When  the  bill  reached 
tfce  Senate  that  body,  on  January  25,  1899, 
adopted  a  resolution  calling  upon  the  Sec- 
•Ktary  of  the  Interior  for  information  as  to 
Whether  the  signatures  attached  to  the 
Agreement  comprised  three  fourths  of  the 
Bile  adults  of  the  tribes.  In  response  the 
Secretary  of  the  Interior  informed  the  Sen- 
ate, under  date  of  January  28,  1899,  that 
*he  records  of  the  department  "failed  to 
*^  a  census  of  these  Indians  for  the  year 
1W2,"  but  that  ''from  a  roll  used  in  making 
*  payment  to  them  in  January  and  Febru- 
*iy,  1893,  it  appeared  that  there  were  725 
B»ale«  over  eighteen  years  of  age,  of  whom 
•39  were  twenty-one  years  and  over."  The 
Secretary  further  called  attention  to  the 
^  that  by  the  agreement  of  1892  a  right 
j|  lelection  was  conferred  upon  each  mem- 
hw  of  the  tribes  over  eighteen  years  of  age, 
•■d  observed: 

^  "If  eighteen  years  and  over  be  held  to  be 
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the  legal  age  of  those  who  were  authorized 
to  sign  the  agreement,  the  number  of  per- 
sons who  actually  signed  was  87  less  than 
three  fourths  of  the  adult  male  member- 
ship of  the  ti'ibes;  and  if  twenty-one  yeai's 
be  held  to  be  the  minimum  age,  then  23  less 
than  three  fourths  signed  the  agreement. 
In  either  event,  less  than  three  fourths  of 
the  male  adults  appear  to  have  so  signed." 

With  this  information  before  it  the  bill 
was  favorably  reported  by  the  Committee 
on  Indian  Affairs  of  the  Senate,  but  did 
not  pass  that  body. 

At  tlie  first  session  of  the  following  Con- 
gress (the  Fifty-sixth)  bills  were  intro- 
duced in  both  the  Senate  and  House  of  Rep- 
resentatives substantially  like  that  which 
has  just  been  noticed.  Senate,  1352;  H.  R. 
905. 

*In  the  meanwhile,  about  October,  1899,[558] 
the  Indians  had,  at  a  general  council  at 
which  571  male  adults  of  the  tribes  pur- 
ported to  be  present,  protested  against  the 
execution  of  the  provisions  of  th^  agree- 
ment of  1892,  and  adopted  a  memorial  to 
Congress,  praying  that  that  body  should  not 
give  effect  to  the  agreement.  This  memori- 
al was  forwarded  to  the  Secretary  of  the 
Interior  by  the  Commissioner  of  Indian  Af- 
fairs with  lengthy  comments,  pointing  out 
the  fact  that  the  Indians  claimed  that  their 
signatures  to  the  agreement  had  been  pro- 
cured by  fraud,  and  that  the  legal  number 
of  Indians  had  not  signed  the  agreement, 
and  that  the  previous  bills  and  bills  then 
pending  contemplated  modification  of  the 
agreement  in  important  particulars  without 
the  consent  of  the  Indians.  This  communi- 
cation from  the  Commissioner  of  Indian  Af- 
fairs, together  with  the  memorial  of  the 
Indians,  were  transmitted  by  the  Secretary 
of  the  Interior  to  Congress.  Senate  Doc. 
No.  76;  H.  R.  Doc.  No.  333;  first  session. 
Fifty-sixth  Congress.  Attention  was  called 
to  the  fact  that  although  by  the  agreement 
of  October  6,  1892,  one  half  of  each  allot- 
ment was  contemplated  to  be  agricultural 
land,  there  was  only  sufficient  agricultural 
land  in  the  entire  reservation  to  average  30 
acres  per  Indian.  After  setting  out  the 
charges  of  fraud  and  complaints  respecting 
the  proposed  amendments  designed  to  be 
made  to  the  agreement,  as  above  stated,  par- 
ticular complaint  was  made  of  the  provi- 
sion In  the  agreement  of  1892  as  to  allot- 
ments in  severalty  among  the  Indians  of 
lands  for  agricultural  purposes.  After  re- 
citing that  the  tribal  lands  were  not  adapted 
to  such  purposes,  but  were  suitable  for 
grazing,  the  memorial  proceeded  as  follows: 

"Wc  submit  that  the  provision  for  lands 
to  be  allotted  to  us  under  this  treaty  are 
insufficient,  because  it  is  evident  we  cannot, 
on  account  of  the  climate  of  our  section, 
which  renders  the  maturity  of  crops  uncer- 
tain, become  a  successful  farming  communi- 
ty; that  we,  or  whoever  else  occupies  these 
lands,  will  have  to  depend  upon  the  cattle 
industiy  for  revenue  and  support.  And  we 
therefore  pray,  if  we  cannot  be  granted  tho 
privilege  of  keeping  our  reservation  under 
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tlie  treaty  made  with  ub  in  1808,  and  known 
as  the  Medicine  Lodge  treaty,  that  authority 
[660]  *be  granted  for  the  consideration  of  a  new 
treaty  that  will  mi^e  the  allowance  of  Umd 
to  be  allotted  to  us  sufficient  for  us  to  graze 
upon  it  enough  stock  cattle,  the  increase 
from  which  we  can  market  for  support  of 
ourselves  and  families." 

With  the  papers  just  referred  to  before 
it,  the  House  Committee  on  Indian  Affairs, 
in  February,  1900,  favorably  reported  a  bill 
to  give  effect  to  the  agreement  of  1892. 

On  January  19,  1900,  an  act  was  passed 
by  the  Senate,  entitled  "An  Act  to  Ratify 
an  Agreement  Made  with  the  Indians  of 
the  Fort  Hall  Indian  Reservation  in  Idaho, 
and  Making  an  Appropriation  to  Carry  the 
Same  into  Effect/*  In  February,  1900,  the 
House  Committee  on  Indian  AfTairs,  having 
before  it  the  memorial  of  the  Indians  trans- 
mitted by  the  Secretary  of  the  Interior,  and 
also  having  for  consideration  the  Senate 
bill  just  alluded  to,  reported  that  bill  back 
to  the  House  favonibly,  with  certain  amend- 
ments. H.  R.  Doc.  No.  419,  66th  Congress, 
first  session.  One  of  such  amendments 
consisted  in  adding  to  the  bill  in  question, 
as  8  tf,  a  provision  to  execute  the  agreement 
made  with  the  Kiowa,  Comanche,  and 
Apache  Indians  in  1892.  Although  the  bill 
thus  reported  embodied  the  execution  of  the 
agreement  last  referred  to,  the  title  of  the 
bill  was  not  changed,  and  consequently  re- 
ferred only  to  the  execution  of  the  agree- 
ment made  with  the  Indians  of  the  Fort 
Hall  reservation  in  Idaho.  The  provisions 
thus  embodied  in  S  0  of  the  bill  in  question 
substantially  conformed  to  those  contained 
in  the  bill  which  had  previously  passed  the 
House,  except  that  the  previous  enactment 
on  this  subject  was  changed  so  as  to  do 
away  with  the  necessity  for  making  to  each 
Indian  one  half  of  his  allotment  in  agricul- 
tural land  and  tbe  other  half  in  grazing 
land.  In  addition,  a  clause  was  inserted  in 
the  bill  providing  for  the  setting  apart  of  a 
large  amount  of  grazing  land  to  be  used  in 
common  by  the  Indians.  The  provision  in 
question  was  as  follows: 

'*That  in  addition  to  the  allotment  of 
lands  to  said  Indians  as  provided  for  in  this 
agreement,  the  Secretaiy  of  the  Interior 
shall  set  aside  for  the  use  in  common  for 

said  Indian  tribes  480,000  acres  of  grazing 

(M0|  lands,  to  be  'selected  by  the  Secrete.ry  oi 
the  Interior,  either  in  one  or  more  tracts  as 
will  best  subserve  the  interest  of  said  In- 
dians." 

The  provision  of  the  agreement  in  favor 
of  the  Indian  agent  and  army  ofTicer  was 
also  eliminated. 

The  bill,  moreover,  exempted  the  money 
consideration  for  the  surplus  lands  from  all 
claims  for  Indian  depredations,  and  express- 
ly provided  that  in  the  event  the  claim  of 
the  Choctaws  and  Chickasaws  was  ulti- 
mately sustained,  the  consideration  referred 
to  should  be  subject  to  the  further  action 
of  Congress.  In  this  bill,  as  in  previous 
ones,  provision  was  made  for  allotments  to 
the  Indians,  the  opening  of  the  surplus  land 
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for  settlement,  etc  The  bill  became  a  law 
by  concurrence  of  the  Senate  in  the  amend- 
ments adopted  by  the  House  as  just  stated. 

Thereafter,  by  acts  approved  on  Januaiy 
4,  1901  (31  SUt.  at  L.  727,  chap.  8),  March 
3,  1901  (31  SUt.  at  L.  1078,  chap.  832),  and 
March  3,  1901  (31  Stat,  at  L.  1003,  chap. 
840),  authority  was  given  to  «xtend  the 
time  for  making  allotments  and  opening  of 
the  siuplus  land  for  settlement  for  a  period 
not  exceeding  eight  months  from  December 
G,  1900;  appropriations  were  made  for  sur- 
veys in  connection  with  allotments  and  set- 
ting apart  of  grazing  lands;  and  authority 
\vas  conferred  to  establish  counties  and 
county  seats,  townsites,  etc.,  and  proclaim 
Die  surplus  lands  open  for  settlement  by 
white  people. 

On  June  0,  1901,  a  bill  was  filed  on  the 
equity  side  of  the  supreme  court  of  the  Dis- 
trict of  Columbia,  wherein  Lone  Wolf  (( 
of.  the  appellants  herein)  was  named 
complainant,  suing  for  himself  as  well 
for  all  other  members  of  the  confederated 
tribes  of  the  Kiowa,  Comanche,  and  Apache 
Indians,  residing  in  the  territory  of  Oida- 
homa.  The  present  appellees  (the  Secre- 
tary of  the  Interior,  the  Cikmimissioiier  of 
Indian  Affairs,  and  the  Commissioner  of  the 
General  Land  Ofiice)  were  made  respond- 
ents to  the  bill.  Subsequently,  by  aa 
amendment  to  the  bill,  members  of  the  Ki- 
owa, Comanche,  and  Apache  tribes  wen 
joined  with  Lone  Wolf  as  parties  complain- 
ant. 

The  bill  recited  the  establishing  and  occu- 
pancy of  the  reservation  in  Okiahoina  bgr 
the  confederated  tribes  of  Kiowas^  Com- 
anches,  and  Apaches,  the  signing  of  the 
agreement  of  October  6,  1892,  and  the  sub- 
sequent proceedings  which  have  been  de- 
tailed, 'culminating  in  the  passage  of  tbe[6l 
act  of  June  6,  1900  [31  Stat,  at  L.  677,  chap. 
813],  and  the  act  of  Congress  supplemen- 
tary to  said  act.  In  substance  it  was  further 
charged  in  the  bill  that  the  agreement  had 
not  been  signed  as  required  by  the  Medicine 
Lodge  treaty,  that  is,  by  three  fourths  of 
the  male  adult  members  of  the  tribe«  and 
that  the  signatures  thereto  had  been  ob- 
tained by  fraudulent  misrepresentations 
and  concealment^  similar  to  those  recited  in 
the  memorial  signed  at  the  1899  counciL  In 
addition  to  the  grievance  previously  stated 
in  the  memorial,  the  charge  was  made  that 
the  interpreters  falsely  represented,  when 
the  said  treaty  was  being  considered  bj  the 
Indians,  that  the  treaty  provided  ''for  the 
sale  of  their  surplus  lands  at  some  time  in 
the  future  at  the  price  of  $2.50  per  acre;" 
whereas,  in  truth  and  in  fact,  "by  the  terms 
of  said  treaty,  only  $1.00  an  acre  is  al- 
lowed for  said  surplus  lands,"  which  sum, 
it  was  charged,  was  an  amount  far  belov 
the  real  value  of  said  lands.  It  was  also 
averred  that  portions  of  the  signed  agree- 
ment had  been  changed  by  Congress  wiUi- 
out  submitting  such  changes  to  the  In- 
dians for  their  consideration.  Based  upon 
I  the  foregoing  allegations,  it  was  alleged 
that  so  much  of  said  act  of  Congress  of 
June  G,  1900,  and  so  much  of  said  acts  sup- 
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plonentaTy  Uiareto  and  amendatoij  thereof  l«mporary  injunction.  Tfae  cause  waa  there- 
M  provided  for  the  tailing  effect  of  eaid  after  eubmitted  to  Uie  court  on  a  demurrer 
^reemeDt,  the  allotmeut  of  certain  landi  to  the  bill  ab  amended.  The  demurrer  was 
Mntioned  tlierein  to  merabera  of  said  In-  sustained,  and  the  couiplainants  electing 
dian  tribes,  the  surveying,  laying  out,  and  not  to  plead  furtlier,  on  June  20,  1901,  a  de- 
platting  townsites  and  locating  county  eree  was  entered  in  favor  of  the  respondents. 
MKta  on  said  lands,  and  the  ceding  to  the  An  appeal  was  thereupon  taken  to  the  court 
United  States  and  the  opening  to  settle-  of  appeals  of  the  District.  While  this  ap- 
nwnt  by  white  men  of  2,000,000  acres  of  peal  was  pending,  the  President  issued  a 
Mid  loinda,  were  enacted  in  violation  of  the  proclamation,  dated  July  4,  1901  {32  Stat. 
property  rights  of  the  said  Kiowa,  Co-  at  L.  Appx.  Proclamations,  II),  in  which 
Bwache,  and  Apache  Indians,  and  if  carried  it  was  'onlered  that  the  surplus  lani^  ceded[S691 
iato  effect'  would  deprive  said  Indians  of  hy  the  Comanclie,  Kiowa,  and  Apache  and 
tlieir  lands  without  due  process  of  law,  and  other  tribes  of  Indians  should  be  opened  to 
ILat  oaid  parts  of  said  acta  were  contrary  entry  and  settlement  on  August  0,  ISOl, 
to  the  Constitution  of  the  United  States,  Among  other  things,  it  was  recited  in  the 
ud  were  void,  and  conferred  no  right,  pow-  proclamation  that  all  the  conditions  re- 
sf,  or  duty  upon  the  respondents  to  do  or  quired  by  law  to  be  performed  prior  to  the 
pnfono  any  of  the  acts  or  things  enjoined  opening  uf  the  lands  to  settlement  and  en- 
OT  required  by  the  acts  of  Cangress  in  ques-  try  had  been  performed.  It  was  also  there- 
tloD.  Alleging  the  inl«ntion  of  the  respond-  io  recited  that,  in  pursuance  of  the  act  of 
His  to  carry  into  effect  the  aforesaid  Congress  ratifying  the  agreement,  allot- 
dsimed  unconstitutional  and  void  acts,  and  ments  of  land  in  severalty  had  been  regu- 
■ilEin^  discovery  by  answers  to  interrofca-  larl;  made  to  each  member  of  the  Co- 
biria  propounded  to  the  respondents,  tlie  manche,  Kiowa,  and  Apache  tribes  of  Indi- 
iltowauce  of  a  temporary  restraining  order,  ans;  the  lands  occupied  by  religious  socle- 
[Ht)tiDd  a  Snal  decree  'awarding  a  perpetual  in-  ties  or  other  organizations  for  religious  or 
Junction,  was  prayed,  to  restrain  the  com-  educational  nork  among  the  Indians  had 
Biission  by  the  respondents  of  the  alleged  been  regulai'ly  allotted  and  confirmed  to 
nlawful  acts  hy  them  threatened  to  be  such  hocieties  and  organizations,  respective- 
dooe.  General  relief  was  also  prayed.  ty;  and  the  Secretary  of  the  Interior,  out 
On  January  0,  19Q1,  a  rule  to  show  cause  of  the  lands  ceded'  W  the  agreement,  had 
«liy  a  temporal;  injunction  should  not  be  regularly  selected  and  set  aside  for  the  use 
panted  was  issued.  In  response  to  this  in  common  for  said  Comanclie,  Kiowa,  and 
nh  an  affidavit  of  the  Secretary  of  the  In-  Apache  tribes  of  Indians,  480,000  acres  of 
(trior  was  Hied,  in  which,  in  substance,  it  grazing  lauds. 

was  averred  that  the  complainant  (Lone  The  court  of  appeals  (without  passing  on 
fftdf)  and  his  wife  and  daughter  had  se-  a  motion  which  had  been  made  to  dismiss 
Icetcd  allotments  under  the  act  of  June  6,  the  appeal}  afDrmed  the  decree  of  the  court 
1100,  and  the  same  had  been  approved  by  below,  and  overruled  a  motion  for  reargu- 
tbe  Secretary  of  ttie  Interior  and  that  all  ment-  10  App.  D.  C.  316.  An  appeal  was 
sUmt  members  of-  the  tribes,  exoepting  allowed,  and  the  decree  of  affirmance  is  now 
brelvQ,  had  also  accepted  and  retained  at-  here  for  review. 
lltanentB  in  severalty,  and  that  the  greater  „  „,....  •• 
part  thereof  had  been  approved  before  the  «««•■■»■  wilU«ai  H.  Sprincer  and 
Maxing  of  this  suit.  It  was  also  averred  H^J-P*""  I-  Carson  argued  the  cause  and 
that  thfl  480,000  acres  of  grazing  land  pro-  "'??  *  '"^V  ^t^  appel'nnta: 
tided  to  be  set  apart,  in  the  act  of  June  0  Before  the  Revolutionary  War  the  Indian 
1100,  for  the  use  by  the  Indians  in  common,  p^cupancy  was  always  respected  by  the  Brit- 
hid  been  so  set  apart  prior  to  the  institu-  ""  government  and  the  colonial  govern- 
tion  of  the  suit,  "with  the  approval  of  a  men's.  '^•^  the  original  right  of  occupancy 
Wineil  composed  of  chiefs  and  headmen  of  *i^^  """  surrendered,  except  hy  treaties 
■id  Indians."    Thereupon  an  affidavit  veri-  ^^^  '"«  Indians. 

bd  by  Lone  Wolf  was  filed,  in  which  in  ef-  „   '«  ^J"-  *  ^ng   Enc.  Law,  2d  ed.  pp.  !>29, 

hrtb;  denied  that  he  had  accepted  an  allot-  ^30,   232;    Strong   v.   Water,n«,i.   U   Paige, 

■uit  rf  lands  under  the  act  of  Juno  6,  IBOO,  ™Ji       ■  v^    ,  ,    .. 

sad  the  acta  aupplemenUiy  to  and  amenda-        The  right  of  Indian  occupancy  is  as  sacred 

toy  thereof.     Thereafter,  on  June  17,  1901,  "V  fee-aimple  title. 

taavs  woe  given  to  amend  the  bill  and  the  ,  ^"''^.*"*''''  ''■  ^'"'*^'   >^  ^"l''   ^^'  22 

mmt  was  amended,  as  heretofore  stated,  by  f  «^    211;  Holden  v.  Joy,  IT  Wall.  247,  21 

•dding  additj<nial  parties  c«nplainant  and  ^-  '^  ^^^^  ^•'l'"'  "■  '*^'',"'  .«  Wall.  89,  18 

5C?itlVwMcfir*«.r;Ur7m"^  ^-  ^^«1.  32^:^  KlV^Sr  li^p" 
M^.^-  '  ^w  .1  rj^  »et  forth  among  ^^s,  Lrat^cnuorJh.  L.  rf  O.  R.  Co.  v.  Unil^ 
«tt«r  UoDfpi,  that  the  three  tribes,  at  a  gen^  ^,„,„  52  U  g.  733.  23  L.  ed.  634 ;  18  Am. 
Hdwimcil  held  on  June  7  1901,  had  voted  4  gng.  Enc.  Law,  2d  ed.  pp.  220-233;  So- 
to insUtute  all  legal  and  other  proceedings  cicty  for  Propagation  of  Gospel  v.  }iew 
»«c*»sar7  to  be  taken,  to  prevent  the  carry-  Haven,  S  Wheat  484,  5  L.  ed.  007;  Milchel 
i"!  into  effect  of  the  legislaUon  complained  v.  UtMed  States,  B  Pet.  745,  0  L.  ed.  295 ; 
"■  Worcester  v.  Qcorgia,  S  Pet.  581,  8  L.  ed. 
Tie  supreme  court  of  the  District  on  508;  BeecJier  v.  Wcthvibl/,  05  U.  S.  525, 
JniH  21,  1901,  danied  the  application  for  a  24  L.  ed.  441, 
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The  minds  of  contracting  parties  must 
agree  upon  all  parts  of  the  contract. 

La  Compania  Bilhaina  de  Navegadon  de 
Bilhcto  y.  Spaniah-Ameriean  Light  d  Power 
Go,  146  U.  S.  497,  86  L.  ed.  1058,  13  Sup.  Ci. 
Rep.  142;  Sibley  y.  Felton,  156  Mass.  273, 
31  N.  E.  10. 

There  is  something  which  shocks  the  con- 
science in  the  idea  that  a  treaty  can  be  put 
forth  as  embodying  the  terms. of  an  arrange- 
ment with  an  Indian  tribe,  a  material  pro- 
vision of  which  is  unknown  to  one  of  the 
contracting  parties,  and  is  kept  in  the  back- 
ground, to  be  used  by  the  otner  only  when 
the  exigencies  of  a  particular  case  may  de- 
mand it. 

New  York  Indiana  y.  United  States,  170 
U.  S.  23,  42  L.  ed.  935,  18  Sup.  Ct.  Rep.  531. 

The  Indians  have  a  vested  right  of  prop- 
erty 

si.  Louis  y.  Dorr,  145  Mo.  466,  42  L.  R.  A. 
686,  41  S.  W.  1099,  46  S.  W.  976;  4  Kent, 
Ck>m.  202;  Calder  y.  Bull,  3  Dall.  386,  1  L. 
ed.  648. 

Legislative  acts  impairing  vested  rights 
are  void. 

6  Am.  Sl  Eng.  Enc.  Law,  2d  ed.  p.  955. 

The  very  essence  of  civil  liberty  certainly 
consists  in  the  ri^ht  of  every  individual  to 
claim  the  protection  of  the  laws  whenever 
he  receives  an  injury. 

Marhury  v.  M<idi3on,  1  Cranch,  163,  2  L. 
ed.  69. 

Indian  title  is  a  tenancy  for  life. 

United  States  y.  Cook,  19  Wall.  594,  22 
L.  ed.  211;  Leavenworth,  L.  d  0.  R.  Co.  y. 
United  States,  02  U.  S.  733,  23  L.  ed.  634. 

Due  process  of  law  implies,  in  all  cases, 
a  course  of  proceeding  according  to  those 
rules  and  principles  which  have  been  estab- 
lished in  our  system  of  jurisprudence  for 
the  protection  and  enforcement  of  private 
rights.  It  is  imperative  that  there  be  a 
court  of  competent  jurisdiction,  a  hearing, 
and  a  fair  trial. 

10  Am.  k  Eng.  Enc.  Law,  2d  ed.  p.  293; 
6  Am.  A  En^.  Enc.  Law,  1st  ed.  p.  43. 

The  Constitution  is  in  force  in  Oklahoma. 

Downes  v.  Bidwell,  182  U.  S.  271,  45  L.  ed. 
1100,  21  Sup.  Ct.  Rep.  770. 

An  Indian  is  a  person. 

United  States  ex  rel.  Standing  Bear  y. 
Crook,  5  Dill.  453,  Fed.  Cas.  No.  14,891; 
10  Am.  &  Eng.  Enc.  Law,  Ist  ed.  p.  440. 

Where  adequate  compensation  cannot  be 
had  at  law,  any  person  who  will  sustain 
injury  by  acts  of  an  ofHcial  may  have  an  in- 
junction to  prevent  such  injury;  and  such 
officer  cannot  pleajd  the  authority  of  an  un- 
constitutional law  in  justification  of  his  acts. 

Louisiana  Bd,  of  Liquidation  v.  McComh, 
02  U.  S.  541,  23  L.  ed.  628;  Oshom  v.  Bank 
of  United  States,  9  Wheat.  859,  6  L.  ed.  233; 
Davis  V.  Gray,  16  Wall.  220,  21  L.  ed.  453. 

Heads  of  departments  in  Washington,  and 
otiier  public  officiaJs,  may  be  compelled  by 
mandamus  to  perform  purely  ministerial 
acts,  and  prevented  by  injunction  from  the 
performance  of  acts  which  are  ultra  vires, 
or  which  they  have  no  lawful  authority  to 
per/ornL 
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Marhury  y.  Madison,  1  Cranch,  163,  2  Ll 
ed.  69 ;  United  States  ew  rel.  Stokes  y.  Ken- 
dall, 5  Cranch,  C.  C.  163,  Fed.  Cas.  No^ 
15,517;  Kendall  v.  United  States,  12  Pet 
524,  9  L.  ed.  1181;  Decatur  y.  Paulding,  14 
Pet.  497,  10  L.  ed.  559;  United  States  t. 
Sohurz,  102  U.  S.  378,  26  L.  ed.  167;  NohU 
y.  Union  River  Logging  R,  Co.  147  U.  8. 
165,  37  L.  ed.  123,  13  Sup.  Ct.  Rq>.  271; 
Hoover  y.  McChesney,  81  Fed.  472;  SmUh 
y.  Reynolds,  9  App.  D.  C.  261;  Kirwan  t. 
Murphy,  28  C.  C.  A.  348,  49  U.  S.  App.  658, 
83  Fed.  275.  See  also  the  following  casea: 
Dinsmore  v.  Southern  Exp,  Co.  92  Fed.  714; 
Webster  y.  Douglas  County,  102  Wis.  181, 
77  N.  W.  885,  78  N.  W.  451;  Minneapolis 
Brewing  Co.  v.  MoC^llivray,  104  Fed.  258. 

Indians  may  sue  in  the  courts. 

Strong  y.  Waterman,  11  Paige,  607;  Ths 
Kansas  Indians,  5  Wall.  737,  sub  nam.  Blue 
Jacket  V.  Johnson  County,  18  L.  ed.  667; 
Seneca  Nation  of  Indians  y.  Christy,  162 
U.  S.  288,  40  L.  ed.  971,  16  Sup.  Ct.  Rep. 
828. 

Assista4it  Attorney  General  Van  DeTsm- 
ter  argued  the  cause  and  filed  a  brief  for 
appellees  : 

This  court  will  resolve  every  doubt  in 
favor  of  the  validity  of  the  statute. 

Fletcher  v.  Peck,  6  Cranch,  87,  3  L.  ed. 
162 ;  Sinking  Fund  Cases,  99  U.  8.  700,  sub 
nom.  Union  P.  R.  Co.  y.  United  States,  25 
L.  ed.  490 ;  Powell  v.  Pennsylvania,  127  U.  S. 
678,  32  L.  ed.  253,  8  Sup.  Ct.  Rep.  992,  1257; 
Angle  y.  Chicago,  St.  P.  M.  d  O.  R.  Co.  151 
U.  S.  1,  38  L.  ed.  55,  14  Sup.  Ct.  Rep.  240; 
Chicago  d  0.  T.  R.  Co.  v.  Wellman,  143  U.  a 
339,  36  L.  ed.  176,  12  Sup.  Ct.  Rep.  400; 
United  States  v.  Old  Settlers,  148  U.  S.  427, 
37  L.  ed.  509,  13  Sup.  Ct  Rep.  650;  Niool 
V.  Ames,  173  U.  S.  509,  43  L.  ed.  786,  19 
Sup.  Ct.  Rep.  522;  Cooley,  Const.  Lim.  6tli 
ed.  p.  217. 

Courts  have  no  authority  to  inquire  into 
the  motives  of  the  legislators,  or  as  to  the 
expediency  of  the  legislation,  the  inquiiy 
being  limited  to  the  question  of  power. 

M'Culloch  V.  Maryland,  4  Wheat  316,  4 
L.  ed.  579;  United  States  v.  Des  Moines 
Nav.  d  R.  Co.  142  U.  S.  510,  35  L.  ed.  1099, 
12  Sup.  Ct.  Rep.  308;  Angle  v.  Chicago,  81, 
P.  M.  d  0.  R.  Co.  151  U.  S.  1,  38  L.  ed.  66, 
14  Sup.  Ct  Rep.  240;  Lindsay  d  P.  Co.  t. 
Mullen,  176  U.  S.  126,  44  L.  ed.  400,  20  Sup. 
Ct.  Rep.  325. 

The  Indians  are  wards  of  the  United 
States,  and  as  such  are  under  the  care  and 
control  of  the  political  branch  of  the  goy- 
ernment 

United  States  v.  Kagama,  118  U.  S.  376, 
30  L.  ed.  228,  6  Sup.  Ct.  Rep.  1109;  Okos- 
taw  Nation  v.  United  States,  119  U.  S.  1,  80 
L.  ed.  306,.  7  Sup.  Ct.  Rep.  75;  Cherokee 
Nation  y.  Southern  Kansas  R.  Co.  135  U.  8. 
641,  34  L.  ed.  295,  10  Sup.  Ct  Rep.  965; 
Stephens  v.  Cherokee  Nation,  174  U.  8.  446, 
43  L.  ed.  1041,  19  Sup.  Ct  Rep.  722;  John- 
son V.  M'lntosh,  8  Wheat  543,  5  L.  ed.  681; 
Cherokee  Nation  v.  Georgia,  5  Pet  1,  8  L. 
ed.  25. 

The  failure  of  Congress  to  exercise  any 
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kgifllatiye  power  vested  in  that  body,  or  to  32  Am.  Dec.  570;  Wheeler  v.  Smith,  9  How. 

mrdae  it  in  any  specified  manner,  doe»  not  55, 13  L.  ed.  44 ;  Fontain  v.  Ravenel,  17  How. 

dflstroy  tbe  power  or  foreclose  resort  to  the  369,   15  L.  ed.   80;   Late  Church  of  Jesui 

•pecified  manner  when  occasion  arises  for  Christ,  L,  D.  8.  v.  United  States,  136  U.  S. 

in  use.  4,  34  L.  ed.  481,  10  Sup.  Ct  R^.  792. 

Chicago,  B.  d  Q,  R,  Co,  ▼.  loica,  94  U.  S.  These  Indians  are  living  within  one  of  the 

155,  sub  nom,  Chicago,  B.  d  Q.  A.  Co.  y.  territories    over   which    Congress    has    full 

Cutis,  24  L.  ed.  94.  power  of  legislation. 

Nor  is  the  power  of  the  general  govern-  First  Nat.  Bank  v.  Yankton  County,  101 
ment  oiver-the  persons  and  property  of  its  U.  S.  129,  25  L.  ed.  1046;  Murphy  v.  /tarn- 
Indian  wards  one  which  can  be  surrendered  sey,  114  U.  S.  15,  29  L.  ed.  47,  5  Sup.  Ct. 
or  contracted  away.  Rep.  747 ;  Church  of  Jesus  Christ,  L.  D.  S, 
Stone  V.   Mississippi,  101  U.   8.  814,  25  v.  United  States,  136  U.  S.  1,  34  L.  ed.  481, 
L.  ed.  1079.  10  Sup.  Ct.  Rep.  7D2;  Utter  v.  Franklin,  172 
The    making   of    treaties    is    a    political  U.  S.  416,  43  L.  ed.  498,  19  Sup.  Ct  Rep. 
fanction.  183;  De  Lima  v.  Bidwell,  182  U.  S.  1,  45 
The  Amiable  Isabella,  6  Wheat  1,  5  L.  ed.  L.  ed.  1041,  21  Sup.  Ct  Rep.  743;  Doumes 
191:  Doe  ex  dem.  Clark  v.  Braden,  16  How.  v.  Bidu:ell,  182  U.  S.  244,  45  L.  ed.  1088,  21 
635,  14  L.  ed.  1090;  United  States  v.  Brooks,  Sup.  Ct.  Rep.  770. 

lOHow.  442,  13  L.  ed.489;  Fe{Zoti7«  v.  BtooJk-  Whether  the  Indians  gave  their  consent 

tmiih,  19  How.  366,  15  L.  ed.  684;  United  to  the  cession  of  these  lands  wajs  a  matter 

States  V.  Old  Settlers,  148  U.  S.  427,  37  L.  for  ConCTess  to  determine,  and  which  that 

cd.  509,  13  Sup.  Ct.  Rep.  650;  United  States  body  did  determine  in  the  affirmative.     All 

T.  Arredondo,   6    Pet.   691,   8   L.    ed.   547;  discussion  of  that  question  before  the  courts 

United  States  v.  Choctaw  Nation,  179  U.  S.  was  thereby  effectually  and  absolutely  fore- 

494,  45  L.  ed.  291,  21  Sup.  Ct.  Rep.  149.  closed. 

An  act  of  Congress  may  supersede  a  treaty.  Cooley,  Const.  Lim.  5th  ed.  p.  222 ;  United 

Bead  Money  Cases,  112  U.  S.  580,  suh  nom.  States  v.  Des  Moines  Nov,  d  R.  Co.  142  U.  S. 

fdye  v.  RoberUon,  28  L.  ed.  798,  5  Sup.  Ct  510,  35  L.  ed.  1099,  12  Sup.  Ct  Rep.  308. 
Rep.  247;  Whitney  v.  Robertson,  124  U.  S. 

190,  31  L.  ed.  386,  8  Sup.  Ct  Rep.  460;  Mr.    Justice   White,    after   making   the 

^Qtaier  V.  Dominguez,  130  U.   S.  238,   32  foregoing  statement,  delivered  the  opinion 

Led.  926,  9  Sup.   Ct  Rep.   525;   Chinese  of  the  court: 

fitelusion  Cases,  130  U.  S.  581,  32  L.  ed.  By  the  sixth  article  of  the  first  of  the 

1068,  9  Sup.  Ct.  Rep.  623 ;  Homer  v.  United  two   treaties   referred  to  in   the   preceding 

States,  143  U.  8.  570,  36  L.  ed.  266,  12  Sup.  statement,  proclaimed  on  August  25,   18G8 

Ct.  Rep.  522;  Barker  v.  Harvey,  181  U.  S.  (15  stat  at  L.  681),  it  was  provided  that 

481,  45  L.  ed.  963,  21  Sup.  Ct  Rep.  690;  heads  of  families  of  the  tribes  affected  by 

The  Cherokee  Tobacco,   11   Wall.   616,  sub  the  treaty  might  select,  within  the  reserva- 

«om.  207  Half  Pound  Papers  Smoking  To-  ^ion,  a  tract  of  land  of  not  exceeding  320 

ham  V.  United  States,  20  L.  ed.  227 ;  Ward  ^cres    in    extent,    which    should    thereafter 

▼.  Race  Horse,  163  U.  S.  504,  41  L.  ed.  244,  cease  to  be  held  in  common,  and  should  be 

W  Sup.  Ct.  Rep.  1076 ;  Thomas  v.  Qay,  169  f^^  the  exclusive  possession  of  the  Indian 

U.  S.  264,  42  L.  ed.  740,  18  Sup.  Ct.  Rep.  making  the  selection  'so  long  as  he  or  his  [564] 

^0*  family  might  continue  to  cultivate  the  land. 

Tlie  TTnited  States  has  full  power  and  con-  jhe  twelfth  article  reads  as  follows: 

trol  over  the  Indians,  both  as  to  persons  and  "Article  12.  No  treaty  for  the  cession  of 

propertv;  and  this  control  is  to  be  adminis-  ^^y  portion  or  part  of  the  reservation  here- 

tered  through  the  political  branch   of  the  j^  described,  which  may  be  held  in  common, 

gOTernment.  shall  be  of  any  validity  or  force,  as  against 

Stephens  t.  Cherokee  Natton,  174  U.  S.  the    said     Indians,    unless    executed    and 

445,  43  L.  ed.  1041,  19  Sup.  Ct  Rep.  722 ;  ^^^^^^  ^y  ^t  least  three  fourths  of  all  the 

(Cherokee  Nation  v.  Southern  Kansas  R.  Co.  ^dult  male  Indians  occupying  the  same,  and 

135  U.  S.  641,  34  L.  ed.  295,  10  Sup.  Ct.  Rep.  no  cession  by  the  tribe  shall  be  understood 

W5;  Tuttle  V.  Moore  (Ind.  Terr.)   64  S.  W.  q^  construed  in  such  manner  as  to  deprive, 

685;  Barker  y.  Harvey,  181  U.  S.  481,  45  without  his  consent,  any  individual  member 

I^  ed.  063,  21  Sup.  Ct.  Rep.  690.  of  the  tribe  of  his  rights  to  any  tract  of 

Indians  are  the  wards  of  the  Nation;  and  land  selected  by  him  as  provided  in  article 

^  management  and  care  of  their  property.  3  [6]  of  this  treaty." 

like  that  of  minors,  incompetents,  or  other  The  appellants  base  their  right  to  relief 

PdoDs  not  sui  juris,  is  one  of  the  subjects  on  the  proposition  that  by  the  effect  of  the 

which  the  legislature  may  or  may  not  sub-  article  just  quoted  the  confederated  tribes 

nut  to  the  courts,  as  it  may  deem  proper.  of  Kiowas,  Ocunanches,  and  Apaches   were 

Cooley,  Const.  Lim.  6th  ed.  pp.  117  et  seq.;  vested  with  an  interest  in  the  lands  held  in 

^oyt  V.  Sprague,  103  U.  S.  613,  26  L.  ed.  common  within  the  reservation,  which  in- 

S85;  Rice  v.  Parkman,  16  Majss.  326;  Louis-  terest  could  not  be  devested  by  Congress  in 

^,  N,  0.  d  T,  R,  Co.  V.  Blythe,  69  Miss,  any  other  mode  than  that  specified  in  the 

939,16  L.  R.  A.  251,  11  So.  Ill;  Henderson  said  twelfth  article,  and  that  as  a  result  of 

▼.Dotfd,  116  N.  C.  795,  21  S.  E.  962;  Dart-  the  said  stipulation  the  interest  of  the  In- 

*on  T.  .Johonnot,  7  Met.  388,  41  Am.  Dec.  dians  in  the  common  lands  fell  within  the 

448;  Cochran  v.  Van  Surlay,  20  Wend.  365,  protection   of   the   5th  Amendment  to  the 
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Constitution  of  the  United  States,  and  such 
interest — indirectly  at  least— came  under 
the  control  of  the  judicial  branch  of  the  gov- 
ernment. We  are  unable  to  yield  our  as- 
sent to  this  view. 

The  contention  in  efiTect  ignores  the  status 
of  the  contracting  Indians  and  the  relation 
of  dependency  they  bore  and  continue  to 
bear  towards  the  eovernment  of  the  United 
States.  To  uphold  tJie  claim  would  be  to 
adjudge  that  the  indirect  operation  ol  the 
treaty  was  to  materially  limit  and  qualify 
the  controlling  authority  of  Congress  in  re- 
spect to  the  care  and  protection  otf  the  In- 
dians, and  to  deprive  Congress,  in  a  possi- 
ble emergency,  when  the  necessity  might  be 
urgent  for  a  partition  and  disposal  of  the 
tribal  lands,  of  all  power  to  act,  if  the  as- 
sent of  the  Indians  could  not  be  obtained. 

Now,  it  is  true  that  in  decisions  of  this 
court,  the  Indian  right  of  occupancy  of 
tribal  lands,  whether  declared  in  a  treaty 
or  otherwise  created,  has  been  stated  to  be 
sacred,  or,  as  sometimes  expressed,  aa  «a- 
cred  as  the  fee  of  the  United  States  in  the 
same  lands.  Johnson  v.  M'Intoah  (1823) 
[565]8  Wheat.  543,  574,  5  L.  ed.  681,  688;  •Cher- 
okee Nation  v.  Georgia  (1831)  5  Pet.  1,  48, 
8  L.  ed.  25,  42;  Worcester  v.  Georgia  (1832) 
6  Pet  515,  581,  8  L.  ed.  483,  508;  United 
States  V.  Cook  (1873)  19  Wall.  591,  692, 
22  L.  ed.  210,  211;  Leavenworth,  L.  d  0,  R, 
Co.  V.  United  States  (1875)  92  U.  S.  733, 
755,  23  L.  ed.  634,  643;  Beecher  v.  Wether- 
by  (1877)  95  U.  S.  525,  24  L.  ed.  441.  But 
in  none  of  these  cases  was  there  involved  a 
controversy  between  Indians  and  the  gov- 
ernment respecting  the  power  of  Congress 
to  administer  the  property  of  the  Indians. 
The  questions  considered  in  the  cases  re- 
ferred to,  which  either  directly  or  indirect- 
ly had  relation  to  the  nature  of  the  prop- 
erty rights  of  the  Indians,  concerned  the 
character  and  extent  of  such  rights  as  re- 
spected states  or  individuals.  In  one  of  the 
cited  cases  it  was  clearly  pcanted  out  that 
Congress  possessed  a  paramount  power  over 
the  property  of  the  Indians,  by  reason  of  its 
exercise  of  guardianship  over  their  inter- 
ests, and  that  such  authority  might  be  im- 
plied, even  though  opposed  to  the  strict  let- 
ter of  a  treaty  with  the  Indians.  Thus,  in 
Bcrcher  v.  Wetherhy,  95  U.  S.  525,  24  L.  ed. 
441,  discussing  the  claim  that  there  had  been 
a  prior  reservation  of  land  by  treaty  to  the 
use  of  a  certain  tribe  of  Indians,  the  court 
said   (p.  525,  L.  ed.  p.  441) : 

"But  the  right  which  the  Indians  held 
was  only  that  of  occupancy.  The  fee  was  in 
the  United  States,  subject  to  that  right,  and 
could  be  transferred  by  them  whenever  they 
<'hose.  The  grantee,  it  is  true,  would  take 
only  the  naked  fee,  and  could  not  disturb 
the  occupancy  of  the  Indians;  that  occu- 
pancy could  only  be  interfered  with  or  de- 
termined by  thj  United  States.  It  is  to  be 
presumed  that  in  this  matter  the  United 
States  would  be  governed  by  such  considera- 
tions of  justice  as  would  control  a  Chris- 
tian people  in  their  treatment  of  an  igno- 

rmai  and  dependent  race.  Be  that  aa  it  may. 
BOB 


the  propriety  or  justice  of  their  action 
towards  the  Indians  with  respect  to  their 
lands  ia  a  question  of  governmental  policy, 
and  is  not  a  matter  open  to  discussion  m 
a  controversy  between  third  parties,  neither 
of  whom  derives  title  frcMu  the  Indians.'* 

Plenary  authority  over  the  tribal  rela- 
tions of  the  Indians  has  been  exercised  by 
Congress  from  the  beginning,  and  the  power 
has  always  been  deemed  a  political  one,  not 
subject  to  be  controlled  by  the  judicial  de^ 
partment  of  the  government.  Unlil  the 
year  1871  the  policy  was  pursued  ol  deal- 
ing with  the  Mndian  tribes  by  means  of[6l 
tr^ties,  and,  ol*  course,  a  moral  obligation 
rested  upon  Congress  to  act  in  good  faith  in 
perfoiming  the  stipulations  entered  into  on 
its  behalf.  But,  as  with  treaties  made  with 
foreign  nations  {Chinese  Exclusion  Case, 
130  U.  S.  581,  600,  32  L.  ed.  1068,  1073,  0 
Sup.  Ct.  Rep.  623),  the  legislative  power 
might  pass  laws  in  conflict  with  treaties 
ms^e  with  the  Indians.  ThonKis  v.  Gay, 
169  U.  S.  204,  270,  42  L.  ed.  740,  743,  18 
Sup.  Ct.  Rep.  340;  Ward  v.  Race  Horse,  163 
U.  S.  504,  511,  41  L.  ed.  244,  246,  16  Sup. 
Ct.  Rep.  1076;  Spalding  v.  Chandler,  160 
U.  S.  394,  405,  40  L.  ed.  409,  473,  16  Sup.  Ct. 
Rep.  360;  Missouri,  K,  d  T,  R.  Co.  v.  Roh' 
erts,  152  U.  S.  114,  117,  38  L.  ed.  377,  379, 
14  Sup.  Ct.  Rep.  496:  Cherokee  Tobacco,  11 
Wall.  610,  sub  nom.  207  Half  Pound  Papers 
of  Smoking  Tobacco  v.  United  States,  20  L. 
ed.  227. 

The  power  exists  to  abrogate  the  provi- 
sions of  an  Indian  treaty,  though  presuma- 
bly such  power  will  be  exercised  only  when 
circumstances  arise  which  will  not  only 
justify  the  government  in  disregarding  the 
stipulations  of  the  treaty,  but  may  demar^, 
in  the  interest  of  the  country  and  the  In- 
dians themselves,  that  it  should  do  ao. 
When,  therefore,  treaties  were  entered  into 
between  the  United  States  and  a  tribe  of 
Indians  it  was  never  doubted  that  the  pouh 
or  to  abrogate  existed  in  Congress,  and  that 
in  a  contingency  such  power  might  be 
availed  of  from  considerations  of  govern- 
mental policy,  particularly  if  consistent 
with  perfect  good  faith  towards  the  Indi- 
ans. In  United  States  v.  Kagama  (1885) 
118  U.  S.  375,  30  L.  ed.  228,  6  Sup.  Ct.  Rep. 
1109,  speaking  of  the  Indians,  the  court 
said  (p.  382,  L  ed.  p.  230,  Sup.  Ct  Rep.  pw 
1113)  : 

"After  an  experience  of  a  hundred  yean 
of  the  treaty-making  system  of  government 
Congress  has  determined  upon  a  new  depart- 
ure,— ^to  govern  them  by  acta  of  Congress. 
This  is  seen  in  the  act  of  March  3,  1871, 
embodied  in  8  2079  of  the  Revised  Statutes: 
'No  Indian  nation  or  tribe,  within  the  terri- 
tory of  the  United  States,  shall  be  acknowl- 
edged or  recognized  as  an  independent  na^ 
tion,  tribe,  or  power  with  whom  the  United 
States  may  contract  by  treaty;  but  no  obli- 
gation of  any  treaty  lawfully  made  and  rat- 
ified with  any  such  Indian  nation  or  tribe 
prior  to  March  3d,  1871«  shall  be  hereby  in- 
validated or  impaired.*" 

In  upholding  the  validity  of  an  act  of 
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OongresB  wbich  conferred  jurisdiction  upon 
^]ie  courts  of  the  United  States  for  certain 
evimes  comniitted  on  an  Indian  reservation 
^^irithin  a  state,  the  court  said  (p.  383,  L.  ed. 
p.  231,  Sup.  Ct  Rep.  p.  1114)  : 
I      *^It  seems  to  us  that  this  is  within  the 
competency     of     Congress.    These     Indian 
tsibes  are  the  wards  of  the  nation.    They 
ai«  communities  dependent  on  the  United 
States.    Dependent  largely  for  their  daily 
food.    Dependent  for  t£eir  political  rights. 
Thsy  owe  no  allegiance  to  the  states,  and  re- 
cdte  from  them  no  protection.    Because  of 
the  local  ill  feeling,  the  people  of  the  states 
where  they  are  found  are  often  their  deadli- 
eit  enemies.     From  their  very  weakness  and 
helplessness,  so  largely  due  to  the  course  of 
dealing  of    the    Federal    government   with 
them  and  the  treaties  in  which  it  has  been 
promised,  there  arises  the  duty  of  protec- 
tion, and  with  it  the  power.    Thisr  has  al- 
ways been  recognized  by  the  executive  and 
by  Congress,   and   by  this  court,  whenever 
the  question  has  arisen. 


'^e  power  of  the  general  government 
ofer  these  remnants  of  a  race  once  power- 
ful, now  weak  and  diminished  in  numbers, 
is  necessary  to  their  protection,  as  well  as 
to  the  safety  of  those  among  whom  they 
dwell.  It  must  exist  in  that  government, 
becanse  it  never  has  existed  anywhere  else, 
because  the  theater  of  its  exercise  is  within 
^  geographical  limits  of  the  United 
States,  because  it  has  never  been  denied, 
and  because  it  alone  can  enforce  its  laws 
oa  all  the  tribes." 

That  Indians  who  had  not  been  fully 
emancipated  from  the  control  and  protec- 
tioQ  of  the  United  States  axe  subject,  at 
least  80  far  as  the  tribal  lands  were  con- 
cerned, to  be  controlled  by  direct  legislation 
of  Congress,  is  also  declared  in  Choctaw  Na- 
tion v.  United  States,  119  U.  S.  1,  27,  30 
I^  ed.  306,  314,  7  Sup.  Ct  Rep.  75,  and 
BtepheM  v.  Choctaw  Nation,  174  U.  S.  445, 
4S8,  43  L.  ed.  1041,  1054,  19  Sup.  Ct.  Rep. 
722. 

In  view  of  the  legislative  power  pos- 
•Maed  by  Congress  over  treaties  with  the 
Indiana  and  Indian  tribal  property,  we  may 
^  specially  consider  the  contentions 
pn«$ed  upon  our  notice,  that  the  signing  by 
the  Indians  of  the  agreement  of  October  6, 
1B92,  was  obtained  by  fraudulent  misrepre- 
ccBtations,  and  concealment,  that  the  re- 
^luisite  three  fourths  of  adult  male  Indians 
bad  not  signed,  as  required  by  the  twelfth 
■rticle  of  the  treaty  of  1867,  and  that  the 
treaty  as  signed  had  been  amended  by  Con- 
irreeg  without  submitting  such  amendments 
4to  the  action  *of  the  Indians,  since  all  these 
n»*tters,  in  any  event,  were  solely  within 
the  domain  of  the  legislative  authority,  and 
^  action  is  conclusive  upon  the  courts. 

The  act  of  June  0,  1900,  which  is  com- 
plained of  in  the  bill,  was  enacted  at  a  time 
when  the  tribal  relations  between  the  con- 
'ttfcrated  tribes  of  Kiowajs,  Comanches,  and 
Apiehes  still  existed,  and  that  statute  and 
the  statutes  supplementary  thereto  dealt 
WV.M. 


with  the  disposition  of  tribal  property,  and 
purported  to  give  an  adeauate  consider&- 
tion  for  the  surplus  lands  not  allotted 
among  the  Indians  or  reserved  for  their 
benefit.  Indeed,  the  controversy  which  this 
case  presents  is  concluded  by  the  decision 
in  Cherokee  Nation  y.  Hitohcook,  187  U.  S. 
294,  ante,  183.  23  Sup.  Ct  Rep.  115,  decided 
at  this  term,  where  it  was  held> that  full  ad- 
ministrative power  was  possessed  by  Con- 
gress over  Indian  tribal  property.  In  ef- 
fect, the  action  of  Congress  now  complained 
of  was  but  an  exercise  of  such  power,  a  mere 
change  in  the  form  of  investment  of  Indian 
tribal  property,  the  property  of  those  who, 
as  we  nave  held,  were  in  substantial  effect 
the  wards  of  the  government.  We  must  pre- 
sume that  Congress  acted  in  perfect  good 
faith  in  the  dealings  with  the  Indians  of 
which  complaint  is  made,  and  that  the  leg- 
islative branch  of  the  government  exercised 
its  best  judgment  in  the  premises.  In  any 
event,  as  Congress  possessed  full  power  in 
tlie  matter,  the  judiciary  cannot  question  or 
inquire  into  the  motives  which  prompted 
the  enactment  of  this  legislation.  If  in- 
jury was  occasioned,  which  we  do  not  wish 
to  be  understood  as  implying,  by  the  use 
made  by  Congress  of  its  power,  relief  must 
be  sought  by  an  appeal  to  that  body  for  re- 
dress, and  not  to  the  courts.  The  legisla- 
tion in  question  was  constitutional,  and  the 
demurrer  to  the  bill  was  therefore  rightly 
sustained. 

The  motion  to  dismiss  does  not  challenge 
jurisdiction  over  the  subject-matter.  With- 
out expressly  referring  to  the  propositions 
of  fact  upon  which  it  proceeds,  suffice  it  \fi 
say  that  we  think  it  need  not  be  further  ad- 
verted to,  since,  for  the  reasons  previously 
given  and  the  nature  of  the  controversy,  we 
think  the  decree  below  should  be  affirmed. 

And  it  is  so  ordered. 

Mr.  Justice  Harlan  concurs  in  the  re- 
sult. 


•TELLURIDE    POWER   TRANSMISSION [669] 
COMPANY  et  a/.,  Plffs.  in  Err., 

17. 

RIO     GRANDE     WESTERN     RAILWAY 

COMPANY. 

(See  S.  C.  Reporter's  ed.  669-585.) 

Error  to  state  court — Federal  question— 
when  raised  in  time — findings  of  fact — 
questions  of  local  law, 

1.  The  repugnancy  to  the  Federal  Constitution 
of  a  state  statute  under  which  the  trial  court 
assumed  to  try  without  a  Jury  the  questions 
of  fact  upon  which  the  rights  In  controversy 
depended  Is  not  reviewable  In  the  Supreme 
Court  of  the  United  States  on  writ  of  error 

NoTK. — On  writs  of  error  from  United  Btatca 
Supreme  Court  to  state  courts — see  notes  to 
■  Tamblln  v.  Wewtorn  Land  Co.  37  L.  ed.  U.  S. 
:B7  :  Klpley  v.  Illinois  ew  rel.  Akin,  42  L.  ed. 
IT.  s.  098:  and  Re  Buchanan,  89  L.  ed.  U.  8. 
884. 
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to  a  fftate  court,  where  the  question  first  ap- 
pears in  the  petition  for  such  writ  of  error, 
and  the  state  supreme  court  did  not  pass 
upon  the  action  of  the  trial  court  in  ylew  of 
Its.  unconBtitutionality. 
8.  Findings  of  fact  or  questions  of  local  law 
upon  which  depends  a  party's  right,  under 
U.  S.  Bev.  Stat,  i  2339  (U.  S.  Comp.  Stat. 
1901,  p.  1487),  to  the  protection  of  vested 
water  rights,  are  not  reviewable  In  the  Su- 
preme Court  of  the  United  States  on  writ 
of  error  to  a  state  court. 

[No.  72.] 

Argued  November  10,  1902,    Decided  Janu- 
ary 5,  1903, 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Utah  to  review  a  judgment 
which  affirmed  a  jud^cnt  of  condemnation 
rendered  by  the  District  Ck>urt  of  the  Fourth 
Judicial  District  of  that  State  in  a  suit  to 
condemn  land  in  the  exercise  of  the  right  of 
eminent  domain.     Dismieeed.  , 

See  same  case  below,  23  Utah,  22,  63  Pac 
006. 


Statement  by  Mr.  Justice  MoKennms 
This  is  a  suit  to  condemn  land  in  the  ex- 
ercise of  the  righit  of  eminent  domain,  under 
the  laws  of  Utah,  and  was  brouji^ht  in  the 
district  court  of  the  fourth  judicial  district 
of  that  state.  The  complainant  in  the  suit, 
defendant  in  error  here,  was  a  corporation 
of  Utah.  The  plaintiff  in  error  was  a  Colo- 
rado corporation.  Ferguson  and  Holbrook 
were  citizens  of  Utah;  Nunn  was  a  citizen 
of  Colorado.  The  bill  alleged  the  corporate 
character  of  the  complainant,  and  the  neces- 
sity of  the  land  for  the  use  of  the  railroad. 
The  route  of  the  road  was  set  out,  and  that 
it  would  pass  over  a  tract  of  unsurveyed 
[570]  lands  *of  the  United  States  which  could  not 
be  accurately  described,  but  which,  when 
surveyed,  would  proximately  be  parts  of  the 
S.W.  i  of  section  27,  W.  i  of  S.W.  i  of  26. 
N.E.  1  of  the  S.W.i  section  26,  and  N.W. 
i  of  the  S.E.  i  of  section  26,  T.  5,  S.  R.  3, 
ea^t  Salt  Lake  meridian,  and  lying  in  Provo 
cailon,  and  alon£  and  near  Provo  river. 
That  prior  to  plaintiff's  survey  Ferguson 
had  or  claimed  some  possessory  right  by  oc- 
cupation of  said  land  or  some  part  thereof, 
but  on  account  of  the  land  being  unsurveyed 
the  number  of  acres  claimed  by  Ferguson 
could  not  be  given,  but  the  lands  he  claimed 
to  occupy,  it  was  alleged  on  information  and 
belief,  commenced  at  a  fence  between  them 
and  lands  below  and  southeasterly,  occupied 
by  A.  L.  Murphy,  and  extends  northeasterly 
up  tlie  cafion  and  river,  a  distance  of 
about  4,800  feet,  to  a  point  which  by  estima- 
tion would  be  the  northeast  comer  of  the 
northwest  quarter  of  the  southeast  quarter 
of  section  26,  when  the  land  should  be  sur- 
veyed. It  was  allied  that  the  line  of  the 
railroad  was  on  and  over  said  lands,  and 
that  plaintiff  had  appropriated  for  railroad 
purees  a  strip  of  land  200  feet  wide,  con- 
taining 22  acres,  more  or  less;  that  such 
strip  was  necessary  for  the  construction  and 
operation  of  the  road.  A  map  of  the  line  of 
road  was  atUtcbed  to  the  bill. 


The  following  were  the  allegations  of  Hm 
bill  as  to  the  other  defendants: 

"And  on  information  and  belief  the  plain- 
tiff alleges  that  the  defendants  the  Telfuridt 
Power  Transmission  Company,  L.  L.  Numiy 
and  L.  Holbrook  assert  and  claim  sonne  in- 
terest in  or  to  said  land  appropriated  bj 
the  plaintiff,  or  in  the  possessory  right  to 
the  same  or  to  some  easement  therein. 

"That  the  defendants  are  the  only  persona 
and  parties  in  possession  of  said  land  or  anf 
part,  thereof,  or  claiming  anv  right  or  title 
therein  or  thereto,  so  far  as  is  known  to  the 
plaintiff. 

"And  the  plaintiff  alleges  that  it  cannot 
contract  for  the  purchase  of  said  tract  of 
land  required  for  its  railroad  as  aforesaid. 
That  the  defendant  W.  W.  Ferguson  refuses 
to  sell,  alleging  that  he  has  contracted  to 
sell  to  the  other  defendants  *or  some  of[8 
them;  that  the  other  defendants  refuse  to 
sell  the  same  or  any  easement  therein  or 
possessory  ri^ht  thereto  on  the  pretense  that 
they  want  said  land  and  propose  to  flow  the 
same  for  power  purposes.  And  on  informa- 
tion and  belief  the  plaintiff  alleges  that  the 
claimed  interest  of  the  defendant  Holbrook, 
if  any,  is  held  by  him  as  trustee  for  the  de* 
fendants,  the  Telluride  Power  Transmission 
Company  and  L.  L.  Nunn." 

The  prayer  was  for  the  ascertainment  of 
tlie  extent  of  occupation  by  defendants  and 
their  damages  and  the  condemnation  of  a 
right  of  way  of  100  feet  wide  on  eadi  side 
of  the  center  line  of  plaintiff's  survey,  on 
and  over  the  land  occupied  by  defendants,  or 
any  of  tliem,  and  for  general  relief. 

The  Telluride  Power  Transmission  Oon»* 
pany  and  the  defendant  Nunn  petitioned  for 
the  removal  of  the  cause  to  the  circuit  oourt 
of  the  United  States  for  the  district  of  Utak 
on  the  ground  of  separahle  controversy. 
The  petition  alleged  that  they  were  dtlssno 
and  residents  of  Colorado,  and  the  plaintiff 
was  a  resident  and  citizen  of  Utaji;  that 
Holbrook  had  no  interest  in  the  controver- 
sy, and  that  Ferguson  had  contracted  to  sell 
to  them  the  lands  involved.  The  petition 
was  denied.  Subsequently  said  corporation 
and  Nunn  filed  a  certified  transcript  of  the 
proceedings  in  the  circuit  court  of  tlie 
United  States  for  the  district  of  Utah,  but 
on  motion  of  plaintiff's  attorney  the  cause 
was  remanded  to  the  district  oourt  of  the 
statei  The  order  remanding  was  made  on 
the  29th  of  March,  1897,  and  a  copy  thereof, 
filed  in  the  district  court,  April  29,  1898^  . 
the  day  the  trial  commenced. 

In  that  court  the  defendants  answered,— 
Ferguson  separately,  the  other  defendants 
uniting.  The  answers  need  not  be  quoted. 
It  is  enough  to  say  that  they  put  in  issne 
the  allegations  of  the  bill  as  to  the  organi- 
zation and  existence  of  the  plaintiff  corpo- 
ration, its  authority  to  build  a  railroad  np 
Provo  cafion,  the  survey  of  its  line  in  March, 
1896,  and  its  location.  It  was  alleged  '*that 
certain  persons  claiming  to  be  the  stents  of 
said  alleged  plaintiff  had,  during  the  sum- 
mer nnd  fall  of  1896,  run  uncertain  and  ir- 
regular lines  up  said  Provo  cafion,  cut  brush 
and  made  slight  and  unimportant  exosTa- 
tions,  whieh,  from  their  diaracter,  gave  no 
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«ridence  of  any  purpose  or  design  upon  the 
fj  *part  of  any    person  to  survey  or  construct 
angr  line  of  railroad;"  and  that  such  line 
^"{Missed  over  and  into  certain  tracts  of  un- 
Mmreyed  land."    Ferguson's  location  upon 
^artain  unsurveyed  lands  was  alleged,  with 
tiM  Tiew  of  obtaining  title  thereto  as  soon 
m»  the  lands  could  be  entered,  and  that  he 
luui  erected  improvements  thereon  and  had 
contracted  to  sell  the  same  to  the  power 
company  and  Nunn  for  the  purpose  of  en- 
abling them  to  ''use  the  same  for  a  reservoir 
vpon  which   to  store  water   for  electrical 
power,  manufacture  and  a^culturai  pur^ 
po^." 

It  was  alleeed  that  the  power  company 
vts  a  Colorado  corporation  and  its  stock- 
holders citizens  of  the  United  States,  and 
tkftt  it  was  organized,  among  other  things, 
"for  the  purpose  of  acquiring  by  purchase, 
or  otherwise,  waiter  rights,  ways,  and  power, 
lad  to  work,  develop,  and  utilize  water 
rights,  power,  ways,  mills,  etc.,  for  such 
mness  and  enterprises  as  appertain  to  the 
lune." 

The  adaptability  of  Provo  cafion  for  sup- 
plying and  storing  water  was  alleged,  and 
the  utility  of  furnishing  light  and  Sectrical 
jpoirer  and  beat  to  neigh&ring  industries. 
That  said  defendants  have  been  engaged  for 
years  in  acquiring  water  rights,  and  in  the 
year  1804  entered  Provo  cafion,  and  had  ex- 
tnsive  surveys  made,  and  prosecuted  the 
Mffie  with  diligence;  that  the  greater  part 
cf  the  lands  in  the  cafion  were  unoccupied 
tad  unsurveyed,  and  of  little  or  no  value  ex- 
npt  for  the  purposes  designed  by  the  defend- 
tnts;  "that  defendants  Mgan  the  construc- 
tion of  a  flume  and  made  the  necessary  ex- 
crations  iherefor  in  order  to  obtain  power 
with  which  to  aid  in  the  construction  of  a 
Ittge  dam  by  which  to  reservoir  and  hold 
hide  the  waters  of  said  river  for  power  and 
iniffation  purposes;  that  said  defendants 
lUbM  the  necessary  surveys  for  canals  for 
the  purposes  aforesaid  and  surveyed  a  res- 
Woir,  and  showed  upon  the  surveys  the 
contour  of  ihe  line  thereof,  and  prosecuted 
vilh  due  diligence  the  work  necessary  for 
the  oonsununation  of  the  enterprise  entered 
iqion;  that  in  the  winter  and  early  spring 
«  1890  the  said  defendants  vigorously  pros- 
trated said  work  and  expended  large  sums  of 
Bonqr  in  the  execution  of  said  design  and 
Purpose;  thait  long  prior  to  1896  in  good 
nito  they  entered  upon  said  public  unsur- 
[*7S]?qned  lands  *of  the  United  States  with  the 
dengn  and  specific  purpose  of  constructing 
b  lud  cafion  at  a  point  at  or  near  what  will 
b^  when  surveyed,  as  nearly  as  defendants 
ctn  determine,  the  southwest  quarior  of  the 
Motheast  quarter  of  section  27,  township  5 
■oath,  ranfie  3  east,  a  dam  by  which  to  res- 
tvvoir  and  store  said  surplus  waters  of 
Provo  river;  that  they  surveyed  said  reser- 
^r,  extending  the  lines  of  survey  up  said 
river  from  said  pmnt  to  a  point  at  or  near 
the  northeast  comer  of  the  northeast  quar- 
te  of  the  southwest  quarter  of  section  7. 
township  6  south,  range  4  east,  in  Wasatch 
ttNmfy,  Utah;  flind  said  defendants  have 
'orther  located  and  surveyed  the  necessary 
^ttali  eonnectcd  with  said  reservoir  for  the 
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purpose  of  carrying  into  effect  the  enterprise 
and  business  entered  upon  by  them;  that 
since  the  year  1894  as  aforesaid,  the  said 
defendants  have  been  in  the  actual  posses- 
sion and  occupation  of  the  land  in  said 
cafion  between  said  points,  and  which  is  in- 
tended by  them  as  a  reservoir,  and  also  other 
portions  of  the  public  domain  lying  west  of 
said  reservoir  and  in  said  cafion,  except  that 
the  claim  of  defendant  Ferguson,  lying  with- 
in said  reservoir^  has  been  occupied  by  said 
Ferguson  as  a  residence,  butt  defendants  al- 
lege having  paid  said  Ferguson  a  large  sum 
of  money,  and  have  obtained  a  contract  from 
him  by  which  he  covenants  and  agrees  to 
convey  all  his  interest  in  the  premises  so  oc- 
cupied by  him  to  the  said  defendants." 

The  good  faith  of  the  defendants  was  al- 
leged, and  that  their  possession  was  open 
and  notorious,  and  that  they  with  like  faith 
prosecuted  their  enterprise,  and  expended 
therein  $50,000,  and  by  reason  of  their  dam 
they  would  be  able  to  obtain  more  than  8,- 
OOO-horse  power,  which  would  be  sufficient 
to  supply  said  Utah  county  and  the  towns 
an(f  cities  therein  with  power  for  heating, 
lighting,  and  manufacturing  purposes,  and 
would  also  be  able  to  supply  water  for  irri- 
gation purposes. 

The  acts  of  the  plaintiff  were  averred  as 
follows : 

'* Defendants  further  aver  that  said  plain- 
tiff some  time  in  the  summer  of  1896  wrong- 
fully, and  for  the  purpose  of  annoying  the 
said  defendants  and  interfering  with  their 
project  and  enterprise,  came  into  Provo 
cafion  and  ran  in-egular,  indefinite,  and  de- 
vious lines  through  a  portion  of  said  cafion, 
pretending *t})at  it  was  the  purpose  to  estab-[574] 
lish  a  railroad  therein,  and  defendants  allege 
that  said  lines  so  run  were  so  irregular  and 
uncertain,  so  shifting  and  changing,  as  to 
indicate  no  such  purpose;  that  in  two  or 
three  points  in  said  cafion  various  persons 
claiming  to  represent  plaintiff  made  slight 
excavations,  but  the  character  of  the  same 
was  such  as  to  indicate  no  purpose  to  con- 
struct a  railroad  or  to  perform  mtelligentlv 
and  with  a  fixed  or  settled  purpose  any  wonc 
or  enterprisa 

"Defendants  allege  upon  information  and 
belief  that  said  plaintiff  has  no  purpose  or 
design  to  construct  any  railroad,  but  that 
what  has  been  done  has  been  with  a 
view  to  annoy  defendants  and  to  prevent 
said  defendants  from  constructing  their  res- 
ervoir and  canals  and  obtaining  electrical 
power  for  the  purpose  aforesaid,  and  for  the 
purpose  of  preventing  any  legitimate  rail- 
road undertaking  from  being  consummated, 
if  the  operation  of  a  line  through  said  cafion 
was  essential. 

"Defendants  allege  that  the  construction 
of  a  railroad  alon^  the  bottom  of  said  cafion 
would  be  destructive  of  their  enterprise  and 
reservoir  and  power,  and  would  prevent 
them  from  carrying  out  the  work  in  which 
they  have  been  engaged  long  prior  to  the 
spasmodic,  uncertain,  and  mala  fides  entry 
of  said  plaintiff  into  said  cafion,  and  in 
which  they  are  still  engaged." 

It  was  alleged  that  plaintiff  knew  of  the 
intention  and  charact«r  of  defendants'  work. 
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and  to  permit  it  to  condemn  the  land  and  to 
deprive  defendants  of  its  possession  would 
be  a  "flrievous  wrong  and  fraud  upon  their 
rights.^ 

•  It  was  ayerrad  that  Holbrook  had  no  in- 
(tereet  in  the  controversy. 

The  all^;ations  of  defendants  were  not 
only  set  up  in  their  answersy  but  were  also 
made  the  subject  of  cross  bills. 

A  jury  was  impaneled ,  and  under  the  in- 
structions of  the  court  they  were  confined  to 
the  consideration  of  compensation  and  dam- 
ages. They  returned  a  verdict  assessing  the 
value  of  the  strip  of  land  taken  by  the  rail- 
road at  $575;  damages  to  the  remaining 
land,  $500;  cost  of  fencing,  $525.30,  and  cost 
of  cattle  guards,  $42.53.  Benefits  were  as- 
sessed at  nothing. 

There  were  many  instructions  asked  by 
defendiuts  which  the  court  refused.  They 
[675]also  objected  to  the  instructions  which  *the 
court  cave.  Subsequently  the  court  ren- 
dered its  judgment,  in  which  it  found  and 
adjudsed  as  follows: 

"This  action  having  come  on  for  hewing 
before  the  court,  and  a  jury  impaneled  to 
assess  compensation  and  damages,  on  the 
18th  day  of  April,  1898,  and  having  been 
heard  on  that  and  the  succeeding  day,  it  is 
now  found  and  determined  that  the  plaintiff 
is  a  railroad  corporation  as  alleged  in  the 
complaint  and  with  a  franchise  to  construct 
and  operate  lines  of  railway  and  telegraph 
as  allegted,  including  a  franchise  to  construct 
a  line  of  railroad  and  telegraph  on  and  over 
lands  described  in  the  complaint  and  sought 
to  be  condemned. 

"That  the  plaintiff  filed  a  copy  of  its  arti- 
cles of  incorporation  and  due  proof  of  its 
organization  with  the  Secretary  of  the  Inte- 
rior, and  the  same  were  duly  approved  bv 
the  Secretary  on  the  27th  day  of  May,  1890, 
under  the  act  of  Conffress  of  March  3,  1875, 
granting  the  right  of  way  to  railroad  com- 
panies. 

"That  the  lands  sought  to  be  condemned 
and  the  adjoining  lands  are  unsurveyed 
public  lands  of  the  United  States,  and  at  the 
time  of  the  bef^inninff  of  the  suit  were  occu- 
pied by  William  W.  Ferguson,  who  has 
since  died. 

"That  the  plaintiff  on  the  8th  day  of  July, 
1806,  completed  the  survey  and  location  of 
its  line  of  railroad  on  and  over  the  lands 
sought  to  be  condemned  and  hereinafter  de- 
scribed. 

"That  the  said  defendant  L.  Holbrook  has 
disclaimed  any  interest  in  the  lands. 

"That  neither  on  or  before  or  since  the 
8th  day  of  July,  1896,  has  the  defendants, 
the  Telluride  Power  Transmission  Company 
and  L.  L.  Nunn,  or  either  of  them,  had  any 
possession  of  the  lands  sought  to  be  con- 
demned, or  by  appropriation  or  otherwise 
any  right  to  raise  the  waters  of  Provo  river 
so  as  to  flow  the  same  or  any  part  thereof, 
or  any  right  to  the  said  lands  or  possession 
thereof  as  part  of  a  reservoir  site,  and  to 
raise  tlie  waters  of  said  river  so  as  to  flow 
the  same  would  be  an  unreasonable  use  of 
said  waters  and  the  public  lands  and  ease- 1 
raents  in  ihe  eafion  adjacent  to  said  river. 
SMO 


"And  it  is  now  adjud^ied  by  the  court: 

"That  the  use  to  which  the  land  souglit 
to  be  acquired  by  plaintiff  is  to  be  appUed 
in  the  construction  and  operation  of  a  *liiie 
of  railroad  and  telegraph  for  which  the 
lands  are  to  be  used  for  a  right  of  way,  and 
that  it  is  a  public  use  authorized  by  law; 
and  that  the  taking  and  condemnation  tfaare- 
of  is  necessary  to  such  use.  That  said  landi 
have  not  already  been  appropriated  to  any 
other  public  use. 

"That  none  of  the  defendants  by  plead- 
ings or  otherwise  is  seeking  condemnatioii 
of  said  lands  for  a  reservoir  or  other  public 
use,  and  the  lands  cannot  be  used  both 
as  a  reservoir  sito  as  claimed  and  a  railroad, 
and  there  is  no  common  use,  either  public 
or  private,  to  be  adjusted." 

The  judgment  then  recited  the  finding*  xA 
the  jury,  and  directed  the  money  to  be  paid 
into  court  for  subsequent  distribution  amonn 
those  who  should  be  entitled  thereto.  Thii 
judgment  was  afterwards  set  aside,  at  the 
request  of  defendants,  to  enable  them  to  pre- 
sent findings,  which  they  subsequently  did. 
The  court,  however,  refused  to  find  aa  re- 
quested, and  reinstated  its  former  judffnMnt 
and  findings.  The  findings  requested  pre- 
sented the  allegations  of  l£e  answers  as  es- 
tablished by  the  evidence,  and  also  pre- 
sented, as  established,  the  feasibility  of 
building  the  railroad  upon  lines  which 
would  not  interfere  with  the  projected  works 
of  the  defendants. 

The  plaintiff  paid  into  court  the  award  of 
the  jury,  and  a  final  order  of  condemnatioB 
was  made.  The  case  was  tekeu  to  the  su- 
preme court  of  the  state,  and  the  judgment 
of  condemnation  was  there  afiirmed.  23 
Utah,  22,  63  Pac  995.  The  chief  justice  of 
the  state  allowed  this  writ  of  error. 

On  appeal  to  the  supreme  court  of  the 
state  there  were  eighty -toree  assignments  of 
error,  two  of  which  were  based  on  rulings 
in  regard  to  the  jury  and  forty-five  of  which 
were  based  upon  instructions  to  the  jury  oi 
refusals  to  instruct  the  jury.  The  rest  of 
the  assi^mente  except  three  were  baaed  on 
the  findings,  and  r^usals  to  find,  aa  re- 
quested by  defendante.  The  laat  three  aa- 
signmente  were  as  follows: 

"81.  The  court  erred  in  denjring  defeod- 
ante'  petition  to  remove  said  cause  to  Um 
Federal  court. 

"82.  The  court  erred  in  assuming  to  re- 
tain jurisdiction  over  said  cause  and  pro- 
ceeding to  try  the  same  after  the  filing  of 
the  petition  on  the  part  of  the  defendanta  to 
remove  said  cause  *to  the  circuit  court  of 
the  United  Stetes  for  the  district  of  Utah. 

"83.  The  court  erred  in  holding  and  de- 
ciding that  it  had  jurisdiction  to  near,  try, 
and  determine  said  cause." 

In  the  petition  for  writ  of  error  it  was  al- 
leged that  errors  were  committed  hy^  tiie  su- 
preme court  of  Utah,  in  that  "the  final 
judgment  and  decision  of  the  supreme  court 
of  Uie  stete  of  Uteh  the  said  court  erred  in 
holding  and  deciding  and  determining  that 
these  defendants,  both  citisens  of  the  state 
of  Colorado,  one  a  corporation  existing  un- 
der the  laws  of  the  said  stete  of  Colorado 
and  the  other  a  natural  person,  did  not  Ymn 
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thi  authoritj  or  the  right  to  locate  and  ap- 
pn^riate  public  lands  of  the  United  States 
mm  tibe  Provo  river  flowing  through  said 
imblie  lands  of  the  United  States  for  the 
parpoee  ctf  maintaining  a  dam  with  which 
to  generate  power  to  create  electricity,  and 
tDcm  decision  waa  contrary  to  the  protection 
olforded  these  defendants  by  the  14th 
Amendment  of  the  Constitution  of  the 
United  States.  The  decision  likewise  vio- 
lated the  rights  of  the  said  defendants  un- 
der f  2,  article  4,  of  the  Constitution  of  the 
United  States:  *The  citizens  of  each  state 
shall  be  entitled  to  all  privileges  and  im- 
aninities  of  citizens  in  the  several  states.' 

^And  the  petitioners  further  say  that  in 
the  final  juogment  and  decree  of  the  said 
rapreme  court  of  the  state  of  Utah  and  of 
the  district  court  of  the  fourth  judicial  die- 
triet  in  and  for  the  county  of  Utah,  state  of 
Utah,  a  decision  was  had  against  a  right 
and  privilege  of  these  defendants  claimed 
Boder  a  statute  of  the  United  States,  whidi 
right  and  privilege  was  specially  set  up  and 
daimed  by  these  said  defendants  in  said 
ouise.  That  by  the  answer  in  said  cause 
the  defendants  allege  that  the^  had  tlie 
right  and  authority  from  the  United  States, 
tnl  were  exercising  it,  to  erect  a  dam  in 
Pro?o  caiton  for  the  purpose  of  creating 
power  to  transmit  electricity.  That  said 
right  and  authority  existed  under  the  min- 
ing laws  of  the  United  States  originally  en- 
icted  in  1868  and  amended  in  1872,  Revised 
Statutes,  I  2330  [U.  S.  Comp.  Stat.  1901,  p. 
1437],  and  the  said  right  was  denied  by  the 
Mid  plaintiff  and  the  said  district  court  of 
the  fourth  judicial  district,  and  the  said  su- 
[i78]pifnie  court  of  Utah  on  appeal  held  *that 
these  defendants  had  no  right  to  erect  such 
dam  on  the  public  unsurveyed  lands  of  the 
United  SUtes. 

''And  the  petitioners  further  sa^  that  the 
■aid  fourth  judicial  district  court  in  and  for 
the  county  of  Utah,  state  of  Utah,  and  the 
laid  supreme  court  of  the  state  of  Utah  in 
affirming  the  said  decision  on  appeal,  have 
decided  against  the  right  of  these  defend- 
aats  existing  under  the  statute  of  the 
United  States  to  remove  the  said  cause  from 
tile  said  state  court  above  named  to  the 
Uiited  States  court,  which  claim  was  exer- 
cised duly  by  the  petition  and  bond  filed  in 
due  time  by  these  defendants  in  the  fourth 
jii^cisl  district  court  before  the  time  ex- 
pired for  these  said  defendants  to  appear 
and  answer  to  the  suit  brought  against  them 
ky  the  said  plaintiff  in  this  cause." 

la  the  assignments  of  error  those  grounds 
are  repeated,  and  errors  are  assign^  upon 
the  ruiincs  on  instructions  by  the  district 
exirt  and  the  action  of  the  supreme  court 
b  lostaining  those  rulings. 

Seetioo  2330  [U.  S.  Comp.  Stat.  1901,  p. 
1437],  referred  to  in  the  assignments  of  er- 
ror, U  as  follows: 

''Whenever,  by  priority  of  possession, 
rights  to  the  use  of  water  for  mining,  agri- 
eutoral,  manufacturing,  or  other  purposes 
haie  vested  and  accrued,  and  the  same  are 
Keqgnized  and  acknowledged  by  the  local 
natoms,  laws,  and  the  decisions  of  courts, 
the  possessors  and  owners  of  such  vested 
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rights  shall  be  maintained  and  protected  in 
the  same,  and  the  right  of  way  for  the  con- 
struction of  ditches  and  canals  for  the  pur- 
pose herein  specified  is  acknowledged  and 
confirmed;  but  whenever  any  person  in  the 
construction  of  any  ditch  or  canal  injures 
or  damages  the  possession  of  any  settler  on 
the  public  domain,  the  party  committing 
such  injury  or  damage  shall  be  liable  to  tlie 
party  injured  for  such  injury  or  dama^ie." 

Mr.  H.  P.  Henderson  argued  the  cause, 
and,  with  Messrs,  8.  A,  Bailey  and  Arthur 
Broitn,  filed  a  brief  for  plaintiffs  in  error. 

Mr.  Joel  F,  Vaile  argued  the  cause,  and, 
with  Messrs,  R,  Harkness  and  B,  0.  Wolcott, 
filed  a  brief  for  defendant  in  error. 

*Mr.  Justice    MoKenna    delivered    the[570] 
opinion  of  the  court: 

The  defendant  in  error  has  moved  to  dis- 
miss the  case  for  want  of  jurisdiction  in 
this  court.  The  essential  issues  of  fact 
were  decided  against  the  plaintiffs  in  er- 
ror^, and  the  case,  therefore,  seems  to  be 
brought  wiUiin  the  ruling  in  Telluride 
Power  Transmission  Co,  v.  Rio  Orande 
Western  R.  Co,  175  U.  S.  639,  44  L.  ed.  305, 
20  Sup.  Ct.  Rep.  246.  The  corporations  in 
this  case  were  parties  in  that  case,  and  so 
were  Nunn  and  Holbrook.  The  same  pub- 
lic interests  were  in  opposition,  and  the 
power  company  relied  for  rights  In  Provo 
cafion  on  S  2339  of  the  Revis^  Statutes  of 
the  United  States  [U.  S.  Comp.  Stat  1901, 
p.  1437],  as  the  company  does  in  this  case, 
and  the  rulings  on  those  interests  and  rights 
constituted  trie  vital  questions  in  that  case 
as  th^  do  in  this.  It  was  pointed  out 
there  that,  'in  order  to  establish  any  rights 
under  the  statute,  it  was  incumbent  upon 
tlie  defendants  to  prove  their  priority  of 
possession,  or  at  least  to  disprove  priority 
on  the  part  of  the  plaintiff."  And  it  was 
observed:  "The  question  who  had  acquired 
this  priority  of  possession  was  not  a  Fed- 
eral question,  but  a  pure  question  of  fact, 
upon  which  the  decision  of  the  state  court 
was  conclusive.  No  construction  was  put 
upon  the  statute;  no  question  arose  under 
it;  but  a  prdiminary  question  was  to  be  de- 
cided b<^ore  the  statute  became  material, 
and  that  was  whether  defendants  were  first 
in  possession  of  the  land.  Even  if  prioritv 
of  possession  had  been  shown,  it  would  still 
have  been  necessary  to  prove  that  defend- 
ants' right  to  the  use  of  Uie  water  was  rec- 
ognized and  acknowledged  by  the  local  cus- 
toms, laws,  and  decisions,  all  of  which  were 
questions  of  state  law." 

After  discussion  it  was  also  observed: 
''But  the  difficulty  in  this  case  is  that,  be- 
foro  it  could  be  said  that  any  right  or  title 
under  a  statute  of  the  United  States  had 
been  denied,  it  was  necessary  to  establish 
as  a  question  of  fact  priority  of  possession 
on  tfa«  part  of  the  Telluride  Company,  aa 
well  as  conformity  to  local  customs,  laws, 
and  decisions.  These  were  local,  and  not 
Federal,  questions.  The  jurisdiction  of  this 
court  in  this  class  of  cases  does  not  extend 
to  questions  of  fact  or  of  *local  law^  which  [580] 
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are  merely  preliminary  to,  or  the  poasible 
Ymbxb  of,  a  Federal  question." 

Manifestly  if  the  plaintiffs  in  error  ob- 
tained no  rights  under  S  2339  [U.  8.  Comp. 
Stat.  1901,  p.  1437],  none  could  be  taken 
from  them.  But  a  violation  of  the  14th 
Amendment  of  the  Oonstitution  of  the 
United  States  is  claimed  by  both  the  power 
company  and  by  Nunn,  and  the  latter  claims, 
besides,  that  he  was  denied  the  privileges  to 
which  he  was  entitled  as  a  citizen  of  the 
United  States. 

The  deprivation  of  the  rights  of  the  plain- 
tiffs in  error  under  the  14th  Amenoment 
was  accomplished,  it  is  said,  by  the  court's 
assuming  to  try  without  the  assistance  of 
the  jury  the  questions  of  fact  upon  which 
those  rights  depended.  In  other  words, 
that  the  district  court  assumed  to  deter 
mine,  and  did  determine,  ail  conflicting  or 
adverse  claims  to  the  property,  and  sub- 
mitted only  to  the  jury  the  questions  of 
oompensation  and  damages.  This  action,  it 
is  asserted,  was  contrajy  to  the  meaning  of 
the  statute  of  the  state,  or,  if  not  so,  the 
statute  is  void. 

With  the  latter  objection  we  only  are 
concerned,  and  it  is  enough  to  say  in  answer 
to  it  that  the  invalidity  of  the  statute  was 
not  raised  in  the  district  court,  nor  assigned 
as  a  ground  of  error  on  the  appeal  taken  to 
the  supreme  court  of  the  state.  It  appears 
for  the '  first  time  in  the  petition  for  the 
writ  of  error  from  this  court.  Nor  did  the 
supreme  court  of  the  state  pass  upon  the  ac- 
tion of  the  district  court  in  view  of  its  un- 
constitutionality. Indeed,  it  found  it  un- 
necessary to  pass  upon  that  action  except  in 
the  most  general  way.    The  court  said: 

"The  appellants  assign  many  errors  upon 
the  refusal  of  the  court  to  instruct  the  jury 
as  requested,  upon  the  instructions  given  to 
the  jury,  and  upon  the  facts  found  by  the 
court.  Under  tne  view  taken  these  ques- 
tions become  unimportant,  as  neither  of  the 
appellants  were  injured  in  their  rights;  nor 
were  either  entitled  to  any  damages  under 
the  facts  shown  in  this  case.  The  instruc- 
tions were,  at  least,  as  favorable  to  the  ap- 
pellants as  they  had  a  right  to  expect." 

It  is  further  ursed  that  the  decision  of 
the  supreme  court  deprived  plaintiffs  in  er- 
ror of  their  rights  tmder  the  Constitution 
[581  ]of  *the  United  States,  and  under  |  2339  of 
the  Revised  Statutes  [U.  8.  Oomp.  Stat 
1901,  p.  1437],  in  holding,  as  it  is  claimed, 
that  neither  the  power  company  nor  Nunn 
had  any  authority  or  right  to  locate  and  ap- 
propriate public  land  of  the  United  States 
upon  the  Prove  river  for  the  purpose  of 
maintaining  a  dam  to  store  wat^  with 
whicli  to  generate  power  to  create  electricity. 

The  supreme  court  in  its  opinion  referred 
to  its  decision  in  the  former  case  between 
the  parUes,  16  Utah,  125,  51  Pac.  146;  176 
U.  S.  630,  44  L.  ed.  306,  20  Sup.  Ct  Rep. 
246,  not,  however,  as  conclusive,  but  "as  au- 
thoritv  and  as  determining  the  law  in  this 
case,  in  so  far  as  it  decid^  the  same  ques- 
tions involved  in  the  present  case,"  and  the 
court  stated  that  it  had  been  decided  in  that 
case,  among  other  things,  "that  the  defend- 
Aots   f plaintiffs  in  error  here)  had  not  ap- 


propriated the  land  in  dispute,  and  that 
ther  of  the  defendants  was  in  actual  pomm 
sion  of  the  land  when  the  plaintiff  loeatai 
his  rig^ht  of  way,  took  possession,  and  en- 
gaged in  grading  if 

Then  passing  upon  the  rights  of  the  pow«r 
company  and  Nunn,  the  court  said: 

"The  record  shows  that  the  San  Mimsl 
Gold  Mining  Oompany  was  oroajiiaed  in  Od- 
orado,  February  7,  1891,  with  a  capital  of 
$16,000,000,  and  was  authorised  to  acquira 
by  purchase,  lease,  or  otherwise,  mining 
property,  together  with  water  rights,  powar, 
ways,  mills,  and  mill  sites ;  to  develop,  mino^ 
work,  and  utilise  the  same,  and  to  carry  on 
a  general  mining  business.  Its  principal 
office  is  in  Tellunde,  Colorado,  and  its  pnn- 
cipal  business  is  to  be  done  in  Colorado,  and 
its  articles  provide  that  part  of  its  bnsinsM 
may  be  done  in  Boston,  Mass.,  and  its  pria* 
cipal  otHce  kept  there.  The  stock  is  nonas- 
sessable, and  no  requirements  for  paymeote 
of  subscription  are  incorporated  in  it.  In 
February,  1806,  an  amenoment  of  its  arti- 
cles was  made  and  filed  with  the  secretary 
of  state  in  Colorado  changing  the  name  of 
the  company  to  the  Tellunde  Power  Trant- 
rnission  Company.  Appdlant  Nnnn  waa  its 
manager. 

"Section  427,  p.  614,  1  Colo.  Stat  18M, 
among  other  matters,  provides  that,  'wImb 
said  corporation  shall  be  created  niuier  tha 
laws  of  this  state  for  the  purpose  of  carrj- 
ing  on  part  of  its  business  beyond  the  limits 
thereof,  such  certificate  shall  state  tliat 
fact.'  Subdivision  2  of  this  section  prorides 
that  *the  object  for  which  tiie  company  is  [6 
created  shall  be  stated.  Section  498  au- 
thorizes Colorado  corporations  authoriaed 
to  do  business  out  of  the  state  to  accept  tha 
laws  of  the  other  states,  and  there  exereiM 
its  franchise. 

"So  it  appears  that  the  appellant  com- 
pany is  a  mining  corporation  organiied  !■ 
Colorado,  without  complying  with  tha  stat- 
ute, and  with  no  other  powers  to  do  bnsinsas 
as  such  in  this  state.  Without  complying 
with  the  Constitution  and  laws  of  this  atata 
with  respect  to  foreign  corporations,  it  nn- 
lawfully  assumes  to  appropriate  both  laad 
and  water  within  this  stata  This  must  be 
so,  because  under  S  2,  art.  12,  of  the  Ooull- 
tution  of  this  state,  no  corporation  in  exiat- 
ence  in  this  state  when  the  Constitution  la 
adopted  shall  have  the  benefit  of  its  lawi, 
without  filine  with  the  secretarr  of  stata  an 
acceptance  of  the  provisions  of  the  Cooali* 
tution ;  and  under  f  6,  no  corporation  or- 
ganized out  of  the  state  shall  be  allowed  to 
transact  business  in  this  state  on  conditioBi 
more  favorable  than  those  prescribed  by 
law  for  similar  corporations  organised  ai- 
der the  laws  of  the  stata 

"Under  f  9,  no  corporation  is  alk>wed  to 
do  business  in  this  state  without  haTiqg 
one  or  more  places  of  business  therein,  wilE 
an  agent  upon  whom  process  may  be  served, 
nor  without  first  filing  a  certified  copy  of 
its  articles  of  incorporation  with  the  siicra 
tary  of  state.  Section  10  provides  Uiat  no 
corporation  shall  engafe  in  any  bnsinan 
other  than  that  expressly  authonsBd  in  ili 
charter  or  articles  of  incorporation. 

187  V.  M. 


IMS.  TciiuaiuE  PowEB  Tbanbutssioii  Co.  y.  Rio  Gbasiie  W.  T.  .■■:.  W--* 

"SectJnn  2293,  Utah  Comp.  Laws  1888,  as        "Whilr  the  tattisK^y   •*     r- 
■meiided  in  18St),  and  ||  351  and  352,  Rev.    it  xuHicicnllv  anjv^rf   '■:..■    '■■  '" 

Stat.  1808,   expressly   embody    these   provi-   done  by  Ximn  in  thr  4W>- 'Ti-i- " 
(JcinH  of  Lhe  Conntitulion,  and  prohibit  for-    iraa  done  for  Ihe  -^f*  lt<:   r-^-:  ' 
el^n   corpomtinns   from    doing    buitinesa    in ,  fendant  compar.v.  *i^   ■■;   ^_-■       ■     — 
this  state,  unless  they  have  complied  with    as   a    personal    '  i  -— ji-tt    ,^.     ■  — 
these  requirements  of  the  law ;  and  any  cor- ,  easement  and   Kri-"    ,■:   t  .  -    : 
poration  failing  to  so  comply  with  the  pro-  |  aa   against   the   r-p.-    x    v-"    •-'  ' 
risions  of  the  law  is  not  entitled  to  the  bene-  |  respondent.'' 
HtH   of    tJie   law   of   this   stale   relating   to  |      From  tliis  txrtr-X  ::  ^TTier-    : 
corporaLions.  preme    ranirt    r>>nK-.r.     :_-      — 

''The  appellant  corporation  did  not  com-    ConstitutioD    b!    I'a.^     sr-  :.- 
ply  with  tjie  laws  of  this  state,  and  has  nolpowo'  compinr  La:   t.    cz:".s- 
power  to  engage  in  its  business  of  mining,  .  poration    in   tjif   tm^tt.    zz 
at  to   acquire   any    water  riglita  under  the  '  therefore,  no  npr.-^-   m     :_      . 
laws  of  thia  state.     A  corporation  of  Colo- j  in  a  po^itio:^  v    cr:-':^:      : 
rado   coming   into  this   state  cannot   bring   plaintiff  [de^eiiUi^   ::   c~ 
B31»ilh  'it   powers  with   which  it  ia   not  en-  i  ises."     And  ii;   ::.  r-TT, :i-/"     r 
iowed  in  Colorado.     It  can  only  have  an  ex-  |  in  Xunn.     V-'ui^;  b^    — ; 
iitence     under     the    express     laws    of     the  '  said   was   d/xn    —.  -    l. 
tUlr    where    it    ia    created,    and    can    ex- i  the   defeoJkL:    ■.-rzrj^^' 
trcise    no    power    which     is     not    granted  !  cided  tLat  d'  sj.    b-  •■"" 

bj    its     charter    or    some    legislative    act.  !  and  owner  -.■:  ■-:■■  -ai-^7~ 
m  appellant  corporation  never   filed  with  '  in  conljov^rp;   »    ..^^=  ,• 

Ibt    Hecivtury    of    state    of     the    state    of  |  acquired  tn  r-r^.-v:.^'!:        ~  .■ 

Vtah   a   copy   of   its   articles   of   inearpor*'  ]  These  Miii'.;:,-  j:.    _     ■  ru 

tion.  by  either  name  under  which  it  waa  in-  ,«ioo    of    J-a.-..      r  =:,_  ir- 

corporatfid,  and  never  accepted  the  laws  or  '  preaMAd  Urt  nra-^j    i.  as 

Constitution  of  UtAh,  nor  has  it  appointed  i  utes.     ^V  i«ul     ^se  „n. 

My   agent   or    fixed    any    place  of  business   of  fact.     \t;-_i«      i=^^  ing 

»ilhin  the  state  as  reqnired  by  law.     The   by  ui.  Imt 

WtndHot  corporation,  therefore,  is  not  en-'      The  B:r'ji-   -rr: — • —  tes 

UtltJ  to  the  benefit  of  the  laws  of  this  lUte,  I  Uie    t,-^:t.    ;      i„n. 

•ilh   reference   to   corporations.      Htate    y.  ■  fcndaii'   i:    -—      .  ..-ir- 

SovfKern  P.  Co.  52  La,  Ann,   1922,  28  So.  ■  raJirM.-.    ti.     tr^  l,pld 

Si2;  Oregon  R.  £  A'ati.  Co.  ».  Oregonian  R.   Uiat  ri::^    :      .   -  ,  ^p. 

C«.  130  U.  S.  1.   32  L.  ed.   B37,  9   Sup.  CL  ,  ter    ric':     -  -—  ;it." 

Eep.  409;   Gcorgr.  R.  Barge  Live  Sloek  Co.   claiw-  m.-  I„,p„ 

y.ltangc  Valley  Cattle  Co.  16  Utah,  59,  50   of   Uo    '. :_  ,,I.i„l^ 

Pac.  630.  'i(K'.    :      -  .»'  „» 

"Under  I  2330,  Her.  Stat   tU.  3.  Comp.   tit-i-  »-it=r  ,  ■ 

But    IBOl,   p.    1437],   ei-en   if   priority   of   tLr  *l    »  .nited 

pOBiesrion  of  the  property  in  question  waa   •.r'n— »-      ■_  .^  claim 

ibown  in  the  defendant  corporation,  still  its   I'«ryr  .,.'ient  to 

right  to  locate  and  uaa  the  wnter  or  land  ii       "Ti--  i"  ^.^^^  ^j 

Kit  recogniied  or  acknowledged  by  the  laws   nuir-  „jij  ^1  jjip 

of  this  state,  and  it  was  not  in  a  poaftion  to   L-siu.  ^      <,  _.. 

^nntJon   the   right   of   the   plaintiff  in  tbc   pnx=~.  .■   '      •   ^i^ 

pnmises.  mm^  .'     ..     ___j, 

-B.  Appellant   Nunn    wu    s    naldent  •»  «iu.  ,.  '  x-JJ^  UZig 

Colnrado,  the  general  manager  and  in  rfiai^  &  ,'        "™J  Zin,- 

of  the  business   of   the   defendant  corpm  .     JSL^ JT  »i!i 

lion,  both  in  Colorado  and  UUh.     Tb-  •*■ scottBB.     AM  UUa 

■giceer,  bydraulie  engineer,  and  alH 
Um  defendant  corporation,  invlndii 
JXiideDt  and  attorneys,  consulted  wi 
Mtel  with  him  with  respect  to  th*  m 
fcnced  with  leferencs  to  Um  tfprap 
fS  vat«r  and  in  making  the  impra* 


notTDlling  authority  for  uid   -- 
Kunn  ictnl.     If  Nunn  kad  any  : 
*il)i  reference  to  the  ■mmllttr  -. 
t*lt>w.    The  dam  at  TT-nglr; 
^  a  larger  power,  and  ma 
th«  project,  but  it  waa  nry 
tbt  ownership,  if  In  anv. 
'"'  -■       mpany,  whirt 
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Supreme  Coubt  or  the  United  States. 


Oct. 


E.  M.  AYRES,  Plff.  in  Err., 

V. 

JOHN  H.  POLSDORFER  and  Wife,  Louisa 

M.  Polfldorfer. 

(See  S.  C.  Reporter's  ed.  685-596.) 

Appeal — error  to  circuit  court  of  appeals — 
motion  for  certiorari — when  made  in 
time. 

1.  A  Jadgment  of  the  circuit  court  of  appeals, 
In  a  case  In  which  the  jurisdiction  of  the  cir- 
cuit court  was  Invoked  solely  on  the  ground 
of  diverse  cltlsenshlp,  cannot  be  reviewed 
In  the  Supreme  Court  of  the  United  States 
on  writ  of  error  because  a  Federal  question 
arose  in  the  course  of  the  proceedings  In  the 
drcnlt  court,  even  though  such  question  may 
not  be  of  such  a  character  as  would  permit 
the  case,  under  |  5  of  the  Judiciary  act  of 
189}  (26  Stat,  at  L.  826,  chap.  517,  U.  S. 
Comp.  Stat.  1001,  p.  488),  to  be  brought  di- 
rectly from  the  circuit  court  to  the  Supreme 
Court. 

2.  Certiorari  to  the  circuit  court  of  appeals, 
sought  because  of  the  apprehension  that  a 
writ  of  error  was  Improperly  sued  out,  will 
not  be  granted  where  the  Judgment  sought 
to  be  reviewed  was  rendered  December  7, 
1900,  a  rehearing  denied  February  23,  1901, 
the  writ  of  error  brought  April  15,  1901, 
and  the  record  filed  and  case  docketed  April 
29,  1901,  and  the  motion  for  such  certiorari 
was  not  made  until  October  9,  1902. 

[No.  89.] 

Argued  Novemher  IS,  1902,    Decided  Janu- 
ary 5, 190S. 

IN  ERROR  to  the  United  States  arcuit 
Court  of  Appeals  for  the  Sixth  Circuit 
to  review  a  judgment  which  dismissed  a 
writ  of  error  from  that  court  to  review  a 
judgment  of  the  Circuit  Court  for  the  West- 
em  Division  of  the  Western  District  of 
Tennessee. 

On  motion  to  dismiss.    Diamiased. 

Motion  for  certiorari  denied. 

See  same  case  below,  45  C.  C.  A.  24,  105 
Fed.  737. 

Statement  by  Mr.  Justice  MoKennat 

Ejectment  and  trespass  brought  in  the 
circuit  court  of  the  United  States,  western 
division  of  the  western  district  of  Tennessee, 
for  the  recovery  of  lands  a^d  damages.  Part 
of  the  land  is  an  island  ^  the  Mississippi 
river.  The  declaration  was  in  the  usual 
form,  and  the  ground  of  jurisdiction  in  the 
circuit  court  was  diversity  of  citizenship, 
expressed  as  follows: 

"The  plaintiffs,  who  are  citizens  of  the 
state  of  Indiana,  residing  at  Evansville, 
therein,  complain  of  the  defendants,  Joe  C. 
[686]Marl€y,  *Thomaji  Price,  E.  J.  Roy,  T.  A. 
Roy,  L.  R.  Coleman,  and  E.  M.  Ayers,  who 
are  citizens  of  the  state  of  Tennessee,  resid- 
ing in  the  western  division  of  the  western 
district  thereof,  in  an  action  of  trespass  and 
ejectment." 

The  declaration  alleged  ownership  in  fee 
of  the  plaintiffs  (defendants  in  error  hcie) 


and  their  possession,  and  alleged  the  entry 
of  the  defendants  as  follows: 

'^\nd  the  plaintiffs  being  so  entitled  to 
the  said  property,  and  so  in  possessioii 
thereof,  the  said  defendants,  to  wit,  on  thm 
said  October  1st,  1898,  at  the  said  countjf  of 
Lauderdale,  unlawfully  and  without  nglit 
entered  into  and  upon  the  said  premiaeSy 
and  falsely  and  unjustly  set  up  title  there- 
to, as  in  them  respectively,  and  cut  timber 
therefrom  and  removed  the  same  and  exer- 
cised acts  of  ownership  thereof  under  such 
false  and  unjust  claim  of  title,  and  denied 
and  refused  to  recognize  the  claim  of  these 
plaintiffs  to  the  title,  or  their  possession 
thereunder,  and  wholly  refused  to  admit 
and  repudiated  the  same,  as  they  still  do." 

Judgment  for  the  recovery  of  the  land 
Was'prsited,  and  $3,000  damages. 

Price  pleaded  not  guilty.  The  plaintiff 
in  error  also  pleaded  not  guilty,  and  "tliat 
plaintiff's  action  accrued  more  than  seven 
years  before  suit  brought."  Against  tlie 
other  defendants  no  judgment  was  sought. 

Upon  the  issues  thus  joined,  the  juiy 
found  for  the  plaintiffs  (defendants  in  er- 
ror) as  follows: 

"That  they  find  that  the  plaintiffs  are 
the  owners  in  fee  and  entitled  to  and  in 
possession  of  the  following  lands,  situated  in 
Lauderdale  county,  Tennessee,  to  wit:   •  •  •* 

They  also  further  found — 

''That  the  plaintiffs  are  the  owners  in  fee^ 
and  entitled  to  all  the  accretions  and  allu- 
vion formed  by  the  Mississippi  river  in  front 
of  the  said  three  (3)  tracts  of  land  above 
described,  the  same  being  and  constituting 
all  the  land  added  by  accretion  and  alluvioii 
to  the  river  fronts  as  such  front  of  the  9iM 
three  tracts  of  land  existed  on  the  Missie- 
sippi  river  when  the  said  tracts  of  land  re- 
spectively were  granted,  and  extending  from 
and  including  all  the  accretions  and  alln- 
vion  in  front  thereof,  *from  the  line  on  the| 
river  of  the  tract  first  mentioned  abovn^ 
furthest  up  stream. 


As  to  the  other  land  herein  sued  for  not 
embraced  in  the  above  descriptions,  the  juiy 
finds  the  plaintiffs  are  not  entitled  to  tke 
same." 

Judgment  was  entered  in  accordance  wUli 
the  verdict.  To  this  judgment  plaintiff  in  er- 
ror sued  out  a  writ  of  error  from  the  circuit 
court  of  appeals  of  the  sixth  circuit,  wlileh 
was  dismissed  upon  the  motion  of  defendant 
in  error,  on  the  ground  that  there  had  been 
no  summons  and  severance  of  the  defendant 
Thomas  Price.  45  C.  C.  A.  24,  105  Fid. 
737.  A  petition  for  rehearing  was  filed 
but  denied.  This  writ  of  error  was  ttai 
sued  out. 

The  assignments  of  error  are  as  fdlloive) 

"1.  The  court  erred  in  dismissing  tba 
writ  of  error  of  petitioner  upon  the  grotmd 
that  tlie  judgment  was  against  two  jointly, 
and  that  they  did  not  join  in  the  appeaL 

"2.  The  court  erred  in  dismissing  the  pe- 
tition for  rcliearing  made  by  this  petitioner. 

*'In  support  of  this  assignment  he  nib* 
MtU  herewith  couQsers  brief  Na  2. 
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"3.  The  court  erred  in  refusing  to  enter- 
tain jurisdiction  of  this  cause  and  not  re- 
Yersing  it  upon  the  merits.  And  in  support 
M  this  he  refers  to  the  assignment  of  error, 
Record,  pp.  206,  273,  and  submits  herewith 
Ms  counsel's  brief  thereon  No.  3. 

'niie  ground  of  this  application  Is  that 
the  record  in  this  cause  shows  that  peti- 
tioner claimed  under  muniments  of  title 
from  the  state  of  Arkansas  and  Polsdorfer 
and  wife,  and  also  Price  claimed  under 
muniments  of  title  from  the  state  of  Ten- 
nessee. In  other  words,  petitioner  claims 
that  he  has  a  right  to  the  writ  of  error  un- 
der the  Constitution  of  the  United  States, 
art.  3,  8  2.- 

Messrs.  J.  B,  Heiskell  and  T,  B.  Tvr- 

ley  argued  the  cause,  and,  with  Mr.  C.  W. 
Btiskctlt  filed  a  brief  for  plaintiff  in  error. 

Mr.  IXraMiell  Randolph  argued  the 
cause,  and,  with  Messrs.  Willi<Mn  M.  Ran- 
dolph and  George  Randolph,  filed  a  brief  for 
defendants  in  error. 

Contentions  of  counsel  sufficiently  appear 
in  the  opinion. 

Ur.  Justice  McKenaa  delivered  the 
opinion  of  the  court: 

A  motion  is  made  to  dismiss  on  the 
ground  that  the  judgment  of  the  circuit 
court  of  appeals  was  final,  and  therefore  it 
is  not  reviewable  by  writ  of  error  from  this 
court 

Interpreting  the  judiciary  act  of  1891  [26 
Stat  at  L.  826,  chap.  517,  U.  8.  Comp.  Stat. 
1901,  p.  488],  we  said,  in  McLiah  v.  Roff, 
141  U.  d.  661,  666,  35  L.  ed.  893,  894,  12 
Sup.  Ct  Rep.  118,  120,  that  its  purpose  was 
to  provide  **for  the  distribution  of  the  en- 
tire appellate  jurisdiction  of  our  national 
judicial  system  between  the  Supreme  Court 
of  the  United  States  and  the  circuit  courts 
of  appeals  therein  established,  by  designat- 
ing the  classes  of  cases  in  respect  of  which 
Mch  of  those  two  courts  shall  respectively 
have  final  jurisdiction." 

But  special  questions  arose.  It  was  pro- 
vided in  i  6  that  the  judgments  and  deci-ees 
of  the  circuit  court  of  appeals  should  be 
^1  in  all  cases  in  which  jurisdiction  was 
dependent  entirely  upon  diversity  of  citi- 
Knship.  What  jurisdiction  was  meant,  and 
what  would  be  the  effect  if  Federal  ques- 
tions should  appear  in  the  proceedings  after 
the  commencement  of  the  case  7  The  ques- 
tions were  answered  in  Colorado  Cent.  Con- 
•ol.  Min.  Co.  V.  Turek,  150  U.  S.  138,  37  L. 
«d.  1030,  14  Sup.  Ct.  Rep.  35. 

In  that  case  the  jurisdiction  of  the  cir- 
^t  court  was  invoked  on  the  ground  of  di- 
^^^ity  of  citizenship,  but  the  defendant 
oiaimed  to  have  set  up  in  defense  a  Federal 
J^ion  arising  under  S  2322  of  the  Revised 
BUtutes  of  the  United  States  [U.  S.  Comp. 
^t  lUOl,  p.  1425],  afld  on  that  ground  in- 
oited  that  the  judgment  of  the  circuit 
^rt  of  appeals  in  the  case  was  not  final. 
Rejecting  the  contention  and  dismissing  the 
^t  of  error,  this  court  held  that  before  the 
^/ense  under  f  2322  of  the  Revised 
SUtatet    [U.    a     Comp.     Stat     1901,    p. 


1425],  had  been  set  up  jurisdictioD 
had  ''already  attached,  and  could  not 
be  alTected  by  the  subsequent  devel- 
opments." Jurisdiction,  it  was  said, 
"depended  entirely  upon  diverse  citizenship 
when  the  suit  was  conmienced,  and  to  that 
point  of  time  the  inquiry  must  necessarily 
be  referred."  The  same  idea  was  expiesced 
in  subaequent  *cases,  though  in  somewhat  L 580] 
different  language.  But  a  distinction  was 
not  precisely  made  between  the  questions 
embraced  in  §  o  and  other  Federal  Ques- 
tions. That  distinction  was  presentea  in 
Loeh  V.  Coliiinbia  Ttcp.  179  U.  S.  472,  45  L. 
ed.  280,  21  Sup.  Ct.  Hep.  174. 

The  case  was  an  action  upon  bonds  issued 
by  the  township  for  tlie  purpose  of  raising 
money  to  meet  the  cost  of  widening  and  ex- 
tending a  certain  avenue  within  its  limits. 
There  was  a  demurrer  to  the  petition,  and 
it  appeared  from  the  opinion  of  the  court 
that  one  of  the  points  raised  on  the  demur- 
rer was  that  the  act  of  the  general  assembly, 
under  and  by  virtue  of  whicn  the  bonds  were 
issued,  contravened  the  Constitution  of  the 
United  States,  and  therefore  the  bonds  were 
void.  The  case  came  directly  from  the  cir- 
cuit court  to  this  court.  A  motion  was 
made  to  dismiss  for  want  of  jurisdiction. 
The  motion  was  denied,  notwithstanding 
the  petition  in  the  circuit  court  showed  that 
the  parties  were  citizens  of  different  states, 
and  stated  no  other  grounds  of  jurisdiction. 
If  nothing  more  appeared,  it  was  said,  bear- 
ing upon  jurisdiction,  "it  would  be  held 
that  this  court  was  without  authority  to  re- 
\iew  the  judgment  of  the  circuit  court." 
But,  as  we  have  seen,  the  claim  had  been 
made  in  the  circuit  court  by  the  defendant 
that  tlie  statute  of  Ohio,  by  the  authority  of 
which  the  bonds  were  issued,  was  in  con- 
travention of  the  Constitution  of  the  United 
States.  It  was  contended  that  such  claim 
made  by  the  defendant  was  not  sufficient  to 
give  this  court  jurisdiction,  upon  a  writ  of 
error,  to  review  the  final  judgment  of  the 
circuit  court  sustaining  such  claim.  It  was 
answered,  "such  an  interpretation  of  the 
5th  section  is  not  justified  by  its  words. 
Our  right  to  review,  by  the  express  words 
of  the  statute,  extendi  to  'any  case'  of  the 
kind  specified  in  the  5th  section."  And  this 
view  was  affirmed  in  Uugulcy  Mfg.  Co.  v. 
Galeton  Cotton  MilU,  184  U.  S.  290,  46  L. 
ed.  546,  22  Sup.  Ct.  Rep.  452. 

In  Robinson  v.  Caldicell,  165  U.  S.  359,  41 
L.  ed.  745,  17  Sup.  Ct  Rep.  343,  it  had  been 
decided  that  "it  was  not  the  purpose  of  the 
judiciary  act  of  1891  to  give  a  party  who 
was  defeated  in  a  circuit  court  of  the  United 
States  the  right  to  have  the  case  finally  de- 
termined upon  its  merits,  both  in  this  court 
and  in  the  circuit  court  of  appeals."  *This[590] 
was  affirmed  in  Loeh  v.  Columbia  Ttcp.  It 
was  there  observed  that  the  plaintiff  in  that 
action  could  have  carried  the  case  to  the 
circuit  court  of  appeals,  but,  "had  he  done  so, 
"he  could  not  thereafter  have  invoked  the 
jurisdiction  of  this  court  upon  another  writ 
of  error  to  review  the  judgment  of  the  cir- 
cuit court." 

Therefore,  when  the  juriadletion  of  the 
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eircuit  court  is  invoked  solely  on  the  ground 
of  diversity  of  citizenship,  two  classes  ol 
oases  can  arise,  one  in  which  the  questions 
expressed  in  S  5  appear  in  the  course  of  the 
proceedings,  and  one  in  which  other  Federal 
questions  appear.  Cases  of  the  first  class 
may  be  brought  to  this  court  directly,  or 
may  be  taken  to  the  circuit  court  of  ap- 
peals. But  if  taken  to  the  latter  court  they 
cannot  then  be  brought  here.  Cases  of  the  sec- 
ond class  must  be  taken  to  the  circuit  court 
of  appeals,  and  its  judgment  will  be  final. 
The  case  at  bar  falls  under  one  or  under  the 
other  of  those  classes. 

The  declaration  was  ejectment  and  tres- 
pass in  the  form  used  in  the  local  practice. 
The  only  ground  of  jurisdiction  was  that 
the  plaintiffs  were  citiaens  of  the  state  of 
Indiana,  and  the  defendants  were  citizens 
of  the  state  of  Tennessee.  The  answers 
were  simply  traverses  in  statutory  form  of 
the  wrongs  alleged  in  the  declaration.  The 
plaintiffs  in  the  case  recovered,  and  the 
plaintiffs  in  error  here  carried  the  case  to 
the  circuit  court  of  appeals.  The  Federal 
question  arose  in  the  course  of  the  proceed- 
ings in  the  circuit  court,  and  is  claimed  to 
have  been,  and  to  be,  based  on  grants  of 
lands  from  different  states,  the  conflict 
arising  between  grants  from  the  state  of 
Tennessee  to  defendants  in  error  and  to 
Price,  under  which  they  respectively 
claimed  title,  and  a  tax  deed  introduced  in 
evidence  by  plaintiff  in  error,  which  was 
made  by  the  officials  of  Mississippi  county, 
Arkansas,  and  under  which  deed  he  claimed 
title.  Granting,  for  argument  sake,  there 
was  an  opposition  of  grants  within  the 
meaning  of  the  provision  of  the  Constitu- 
tion defining  the  judicial  power  of  the 
United  States,  it  would  seem  to  bring  the 
case  within  the  doctrine  of  Loeb  v.  CoUnn- 
hia  Twp.,  both  as  to  the  question  raised  and 
the  manner  of  its  review,  and  the  plaintiff 
in  error,  having  sued  out  a  writ  of  error 
[501]from  *the  eircuit  court  of  appeals,  cannot 
now  come  to  this  court  upon  another.  The 
plaintiff  in  error,  however,  denies  that  this 
consequence  results  from  Loeb  v.  Columbia 
Twp,,  and  insists  that  the  principle  of  the 
case  justifies  the  present  writ  of  error.  The 
argument  is  that,  when  a  Federal  question 
not  embraced  in  S  5  is  disclosed  by  defend- 
ant's plea,  or  by  subsequent  proceedings, 
and  there  is  judgment  against  the  defend- 
ant, if  he  be  denied  the  right  to  carry  the 
case  from  the  circuit  court  of  appeals  to 
this  court,  that  the  "result  would  be  con- 
trary to  the  principle  laid  down  in  Loeb  v. 
Columbia  Twp.**  And  it  is  insisted  "there 
are  cases  of  Federal  jurisdiction  which  are 
not  embraced  under  §  5  of  the  act  of  1891, 
in  which  the  judgment  or  decree  of  the  cir- 
cuit court  of  appeals  is  not  final  under  S  ^ 
of  said  act;"  and  Northern  P.  R.  Co.  v.  Am- 
aio,  144  U.  S.  471,  36  L.  ed.  508,  12  Sup. 
Ct.  Rep.  740,  and  Union  P.  R.  Co.  v.  Harris, 
168  U.  S.  326,  39  L.  ed.  1003,  15  Sup.  Ct 
Rep.  843,  are  cited  as  examples.  It  is  said 
that  "in  these  [those]  cases  the  declaration 
or  compUdakM  diacloiad  tbat  tlM  oifgiiiiM 
«1# 


jurisdiction  of  the  circuit  court  was  in- 
voked on  account  of  diverse  citizenship,  but 
they  further  disclosed  that  the  defendanta 
were  corporations  organized  under  the  laws 
of  the  United  States."    It  is  then  asked: 

"Suppose  a  ground  of  Federal  jurisdic- 
tion not  embraced  in  S  5  of  the  act  of  1891, 
and  in  which  the  judgment  or  decree  of  the 
circuit  court  of  appeals  is  not  conclusive,  is 
first  disclosed  by  defendant's  plea,  or  by 
subsequent  proceedings,  in  a  ease  in  which 
the  onginal  jurisdiction  of  the  circuit  court 
was  invoked  solely  on  the  sround  of  diverse 
citizenship,  or  on  one  of  the  other  grounds 
in  which  the  decision  of  the  circuit  court  of 
appeals  is  final.  If,  in  such  case,  there  waa 
a  judgment  against  the  defendant,  and  he 
carried  the  case  by  writ  of  error  or  appeal 
to  the  circuit  court  of  appeals,  and  judg- 
ment was  there  rendered  against  him,  and 
he  then  sought  to  bring  the  case  to  this 
court  by  writ  of  error  or  appeal,  how  would 
it  stand  in  this  court  T" 

Answering  the  question,  counsel  say  if 
the  doctrine  of  Colorado  Cent.  ConaoL  Mif^ 
Co.  V.  Turck  be  enforced,  and  the  writ  of  er- 
ror dismissed,  the  result  would  be  that 
"wherever  a  case  involved  two  grounds  *of [69S] 
Federal  jurisdiction,  neither  of  which  is 
embraced  in  S  5  of  the  act  of  1891,  and  as  to 
one  of  which  the  judgment  or  decree  of  the 
circuit  court  of  appc^s  is  final,  and  as  to 
the  other  is  not  final,  then  the  plaintiff  su- 
ing in  the  circuit  court  can,  by  invoking  its 
jurisdiction  solely  on  the  ground  as  to 
which  the  judgment  or  decree  of  the  circuit 
court  of  appeals  will  be  final,  deprive  the 
defendant  of  the  right  ^ven  him  to  carry 
the  case  from  the  circuit  coiut  of  appeals 
to  this  court  by  writ  of  error  or  appeaL 
Such  a  result  would  be  contrary  to  the  prin- 
ciple laid  down  in  Loeb  v.  Columbia  Tu)p, 
172  U.  S.  472,  45  L.  ed.  280,  21  Sup.  Ct 
Rep.  174,  which  case,  it  will  be  seen,  dis- 
countenances the  idea  that  one  party  can, 
by  the  method  or  way  in  which  he  brings 
his  suit,  deprive  the  other  of  a  right  of  re- 
view by  this  court" 

We  have  quoted  at  length  fr(»n  counsel  to 
exhibit  their  contention  in  full. 

The  contention  has  been  answered  by  that 
which  we  have  already  said.  Besides,  coun- 
sel are  wrong  in  their  premises.  Northern 
P.  R.  Co.  V.  Amato  and  Union  P.  R.  Co,  t. 
n arris  were  not  cases  in  which  the  jurisdie- 
tion  was  invoked  on  the  grounds  of  diversi- 
ty of  citizenship.  The  first  was  brought  in 
a  state  court  and  removed  to  the  circuit 
court  of  the  United  States,  on  the  ground 
that,  being  a  case  against  a  corporation  cre- 
ated by  Congress,  the  suit  arose  under  a  law 
of  the  United  States.  The  other  case  was 
brought  in  the  circuit  court  of  the  United 
States  and  the  Federal  character  of  the  cor- 
poration, following  previous  authority,  was 
iield  to  have  constituted  a  ground  of  juris- 
diction independent  of  the  citizenship  of  tlie 
parties.  We  questioned  the  consistency  ol 
the  reasoning  upon  which  the  conclusion 
was  based,  but  recognized  and  yielded  to  an- 
ihority.  and  ws  assigned  the  case  to  that 
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dast  of  cases  which  was  not  dependent  sole- 
1|]r  upon  diversity  of  citizenship. 

Loeh  ▼.   ColumHa   Twp.   does   not  hold 
broadly  that  the  plainUff,  <'by  the  method 
or  way  in  which  he  brings  his  suit,"  can 
"deprive  the  other  oi  a  right  to  review  by 
tMs  court."    It  only  denies  the  right  of  re- 
view of  the  merits  in  this  court  and  in  the 
drcuit  court  of  appeals,  and  tlie  limitation 
^9]iB  *reaeonahle  considering  the  purpose  of  the 
itatute.     Its   purpose   was   undoubtedly   to 
basten  the  results  of  litigation  and  to  re- 
lifve  this  court  of  its  burden  of  oases.    This 
eould  only  be  accomplished  through  the  me- 
dium of  another  appellate  tribunal.    And 
qI  what  cases  it  snould  have  jurisdiction 
ind  its  relation  to  this  court,  was  naturally 
expressed  in  general  language..    Interpr^ta- 
iifoa,  as  we  have  said,  was  soon  demanded 
tad  responded  to,  and  the  appellate  power 
of  this  court  and  that  of  the  circuit  court 
of  appeals  delinitely  assigned.     If  the   as- 
li^nent  leaves  some  cases  unreviewable  by 
this  court,  it,  by  that  very  eifect,  fulfils  the 
pjarpose  of  the  act  of  1891.    Against  the  as- 
ngnment  reasons,  of  course,  may  be  urged, 
and  counsel  has   seen  and   forcefully   pre- 
sented tlieni. 

Another  ari^ument  is  used  by  plaintiff  in 
error  to  bring  this  case  within  Northern  P. 
R»  Co,  V.  Amato,  Union  P.  R.  Co,  v.  Harris, 
and  Loeh  y.  Columbia  Ticp.  It  is,  that  the 
Federal  question  raised,  to  wit,  the  claim  of 
grants  under  different  states,  does  not  in- 
volve the  construction  or  application  of  the 
Constitution  of  the  United  States,  and  there- 
fore is  not  within  that  clause  of  §  5  which 
prorides  for  appeal  or  writ  of  error  direct  to 
this  court.  To  so  hold,  it  is  claimed,  would 
make  all  the  other  divisions  of  §  6  but  nom- 
inal, and  make  all  the  cases  arising  under 
them  involve  the  construction  of  the  Consti- 
tution of  the  United  States.  That,  it  is 
daimed,  was  not  the  purpose  of  the  section, 
"open  the  familiar  principle  that  the  enu- 
meration of  six  particular  classes  is  a  limita- 
tion upon  the  scope  and  effect  of  each  par- 
ticular class." 

That  clause,  therefore,  it  is  finally  said, 
does  not  embrace  the  cases  included  in  the 
other  clauses.  And,  extending  the  argu- 
Bient,  it  is  further  said : 

"It  does  not  embrace  cases  of  diverse  cit- 
^Uiihip,  nor  cases  between  citizens  of  the 
Ignited  States  and  aliens,  nor  patent  cases, 
nor  revenue  cases,  in  which  the  United 
^tes  is  a  party,  nor  criminal  cases  involv- 
u^  a  crime  less  than  capital  or  infamous, 
nor  admiralty  cases,  for  all  these  cases  are 
provided  for  in  S  6  of  said  act. 
**The  Constitution  of  the  United  States 
[M*]giv€8  the  courts  of  •the  United  States  ju- 
nadicUon  in  cases  between  citizens  of  differ- 
^t  states,  and  between  citizens  of  the  same 
"tate,  claiming  lands  under  grants  from  dif- 
ferent Btateii. 

''If  the  construction  or  application  of  the 
poostitution  of  the  United  States.*  as  usetl 
■n  I  &  of  the  act  of  1891,  does  not  embrace 
^ases  between  citizens  of  different  states, 
npon  what  ground  can  it  be  said  to  embrace 
1«T¥.  •. 


cases   between  citizens  of  the  same  state 
claiming  under  grants  of  different  states? 


"Parties  claiming  under  grants  from  dif- 
ferent states  are  allowed  to  come  into  the 
Federal  court  in  order  to  obtain  an  impar- 
tial trial.  The  question  as  to  the  validity 
of  the  grants  we  may  say  never  depended 
upon  any  construction  of  the  Constitution 
of  the  United  States.  Hence  it  is,  we  insist, 
that,  not  being  enumerated  specifically  in  S 
5  of  the  act  of  1891,  cases  of  parties  claim- 
ing under  grants  of  different  states  are  not 
embraced  therein,  nor  are  they  embraced  in 
the  classes  of  cases  enumerated  in  §  6  of 
the  act  of  1891,  in  which  the  judgment  and 
decree  of  the  circuit  court  of  appeals  is 
final.  If  we  are  right  in  this,  the  result  is 
that  the  writ  of  error  should  be  maintained, 
it  being  sufllcient  under  the  case  of  Loeh  y. 
Columbia  Twp,  that  the  question  appears 
definitely  elsewhere  in  the  record." 

The  contention  seems  to  be  opposed  to  the 
assignments  of  error.  The  third  assign- 
ment of  error  is  "that  the  record  in  this 
cause  shows  that  petitioner  claimed  under 
muniments  of  title  from  the  state  of  Arkan- 
sas and  Polsdorfer  and  wife,  and  also  Price 
claimed  under  muniments  of  title  from  the 
state  of  Tennessee.  In  other  words,  peti- 
tioner claims  that  he  has  a  right  to  the  writ 
of  error  under  the  Constitution  of  the 
United  States,  art.  3,  §  2." 

But  we  may  pass  that,  as  we  are  not 
called  upon  to  concede  or  deny  that  a  case 
in  which  conflicting  grants  from  different 
states  to  citizens  of  different  states  appear 
is  one  arising  under  the  Constitution  of  the 
United  States.  If  it  be  such  a  case  it  should 
be  brought  here  directly  from  the  circuit 
court,  and  Loeb  v.  Columhia  Twp.  applies. 
If  it  be  not  such  a  case,  the  other  cases 
which  we  have  cited  apply.  There  is  "noth-  [595] 
ing  to  the  contrary  in  Northern  P,  R,  Co.  v. 
Amato  or  Union  P.  R,  Co,  v.  Harris,  In 
such  cases  it  always  appears  at  the  outset 
that  one  of  the  parties  is  a  Federal  cor- 
poration. 

The  final  contention  of  plaintiff  in  error 
is  that  the  principle  of  Colorado  Cent,  Con^ 
sol,  Min,  Co,  V.  Turck,  and  kindred  cases,  is 
based  "to  a  great  eictent  on  the  doctrine 
that  the  act  of  1891  was  not  intended  to  give 
a  party,  defeated  in  the  circuit  court,  the 
rignt  to  have  his  case  determined  upon  its 
merits  both  in  this  court  and  in  the  circuit 
court  of  appeals."  And  that  "plaintiff  in  er- 
ror has  had  no  trial  on  the  merits  in  the' 
circuit  court  of  appeals  or  in  this  court" 
This  is  claimed  because  the  circuit  court  of 
appeals  dismissed  the  case  on  the  ground 
that  Price,  who  was  a  defendant  in  the  cir- 
cuit court,  was  not  made  a  party  to  the  writ 
of  error,  nor  as  to  him  had  there  been  sum- 
mons and  severance. 

That  the  ruling  was  error  we  are  not 
called  upon  to  say.  Granting  it  to  have 
been  error,  we  are  powerless  to  review  it. 
The  expression  as  to  the  determination  of  a 
case  "upon  its  merits*'  was  used  in  distinc- 
tion to  the  review  of  a  ojuMtUsd  ol  Vqltv^v^* 
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tion,  BtricUy  ao  called, — the  right  of  the  cir- 
cuit court  to  entertain  the  case  at  all.  As 
to  such  auestions,  other  rules  apply  than 
those  we  nave  expressed  in  this  opinion.  It 
was  not  intended  to  decide  that  ^«he  circuit 
court  of  appeals  must  hear  the  case  on  the 
merits  in  the  broad  sense  of  that  expression, 
disregarding  every  error  committed  in  seek- 
ing a  review  by  that  court.  Nor  was  it  in- 
tendefl  to  deprive  that  court  ci  the  power 
Lo  determine  whether  the  conditions  of  its 
right  to  review  the  case  had  been  properly 
observed. 

It  follows  that  the  writ  of  error  must  be 
dismissed. 

Apparently  apprehending  this  result, 
plaintiff  in  error  applied  at  the  hearing  on 
motion  and  petition  filed  October  0,  1002, 
for  the  writ  of  certiorari  as  under  S  6  of  the 
act  of  March  3,  1891. 

Judgment  was  entered  below  December  7, 
1900,  and  petition  for  rehearing  denied  Feb- 
ruary 23,  1001.  This  writ  of  error  was 
brought  April  15,  1901,  and  the  record  filed 
here  and  the  cause  docketed  April  29,  1901. 
[506]  *In  these  circumstances  we  must  decline 
LO  entertain  the  application. 

Motion  for  certiorari  denied.  Writ  of  er- 
ror diamisacd. 


EDWARD    D.    PAGE    (Bankrupt),    Appt, 

9. 
CHARLES  W.  EDMUNDS,  Trustee. 

(See  S.  C.  Reporter's  ed.  596-60C.) 

Bankruptcy — property  of  bankrupt — mem- 
her  ship  in  stock  exchange — exemptions, 

1.  The  membership  of  a  bankrupt  In  the  Phila- 
delphia Stock  Exchange,  which  has  a  consid- 
erable vendible  value,  the  purchaser  taking 
it  subject  to  his  election  by  the  exchange  and 
certain  other  conditions,  is  property  of  the 
bankrupt  within  the  meaning  of  the  bank- 
ruptcy act  of  1808.  I  70  (30  Stat,  at  L.  5G6, 
chap.  641,  U.  S.  Comp.  Stat.  1901,  p.  3431), 
Testing  the  trustee  with  the  title  of  the  bank- 
rupt to  "property  which,  prior  to  the  filing 
of  the  petition,  he  could  by  any  means  have 
transferred." 

2.  A  seat  in  a  stock  exchange  having  a  consid- 
erable vendible  value,  which,  if  exempted 
from  liability  to  satisfy  the  debts  of  its  own- 
er. Is  to  e-\empted  by  decisions  of  the  state 
courts  which  do  not  rest  on  any  exemption 
by  reason  of  a  state  statute,  but  upon  defi- 
nitions of  property,  will  not  be  deemed  ex- 
empt under  the  bankruptcy  act  of  1898  (80 
Stat,  at  L.  066,  chap.  541,  U.  S.  Comp.  Stat. 
1901,  p.  3451),  by  virtue  of  the  provision  of 
f  G  of  that  act,  which  allows  to  bankrupts 
the  exemptions  prcFcribcd  by  the  state  laws 
In  force  at  the  time  of  filing  the  petition  In 
bankruptcy. 

[No.  100.] 

Argued  and  Submitted  Noiomher  Ht  1902. 
Decided  January  5,  190S. 


to  review  a  judgment  which  aflirmed  an  or- 
der of  the  District  Court  for  the  Eastern 
District  of  Pennsylvania,  approving  an  or- 
der of  sale  of-  a  seat  in  a  stock  exchange^ 
made  by  a  referee  in  bankruptcy,  and  di« 
lecting  it  to  be  executed.    Affirmed. 

See  same  case  below,  46  C.  C.  A.  160,  107 
Ped.  89. 
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PPEAL  from  the  United  States  Circuit 
Court  of  Appeala  /or  the  Third  Circuit 


Statement  by  Mr.  Justice  MoKeitBat 

The  appellant  is  a  resident  of  Philadel* 
phia,  Pennsylvania,  and  has  been  a  member 
of  the  Philadelphia  Stock  Exchange  in  good 
standing  since  the  year  1880.  On  the  16tli 
of  November,  1899,  he  was  adjudged  a  vol- 
untary bankrupt  in  the  district  court  for 
the  eastern  district  of  Pennsylvania,  and 
the  cause  was  referred  to  Alfred  Driver, 
Esq.,  referee  in  bankruptcy.  In  the  sched- 
ules attached  to  his  petition  the  appellant 
did  not  include  as  an  asset  of  his  estate  his 
membership  in  the  stock  exchange.  His 
trustee  in  bankruptcy  caused  the  member- 
ship to  be  appraised,  and  petitioned  the  ref- 
eree for  an  order  to  sell  the  same.  The  pe- 
tition was  heai*d  before  the  referee,  who, 
after  hearing,  tiled  his  report  containing  a 
summary  as  follows: 

'The  said  Page  was  adjudicated  a  bank- 
rupt upon  his  own  petition  on  November  16, 
1899.  Upon  his  examination  he  stated  that 
he  is  a  member  of  tJie  Philadelphia  Stock 
Exchange;  that  he  bought  his  seat  in  1880, 
paying  for  it  at  that  time  about  $5,500: 
that  when  a  member  wishes  to  dispose  of  *his[51 
seat  he  hunts  up  somebody  who  wants  to 
buy  and  sells  it  to  him;  that  seats  are  al- 
ways salable;  that  the  last  price  paid  of 
which  he  heard  was  $8,500;  that  he  oonld 
sell  liis  seat  at  any  time  to  anyone  who 
wanted  to  buy  it;  that  the  buyer  takes  it 
with  the  understanding  that  he  will  \m 
elected  a  member;  otherwise  it  is  no  sale; 
that  he  could  sell  his  seat  without  the  ap- 
proval and  concurrence  of  the  other  mem- 
bers ;  that  he  did  not  include  the  8ea.t  as  an 
asset  in  his  schedules  because  from  his  un- 
derstandinnr  of  the  matter  he  did  not  con- 
sider it  an  asset;  that  in  the  event  of  bis 
death  there  would  be  paid  to  his  wife 
$5,000  out  of  the  gratuity  fund,  and  thai 
she  would  get  said  sum  and  the  seat;  that 
if  he  should  sell  the  seat  the  gratuity  or  in- 
surance would  go  with  the  seat^ 

"Tlie  trustee  upon  this  evidence  of  the 
bankrupt  caused  the  seat  in  the  stock  ex- 
change to  be  appraised,  and  the  appraisers 
have  reported  its  value  to  be  $8,000. 

"The  secretary  of  the  stock  exchange  tes- 
tified that  the  bankrupt  had  no  unsettled 
contracts  with  or  claims  against  him  by  any 
member  of  the  exchange.  The  Philadelphia 
Stock  Exchange  is  an  unincorporated  asso- 
ciation. The  constitution  and  by-laws  were 
offered  in  evidence.  The  articles  of  the  coo- 
stitution  which  relate  to  membership  and 
the  transfer  of  membership  are  as  follows r 

"Article  6. 
"Sec.  4.  A  committee  on  admissions,  ecmr 
si  sting  of  five  members,  to  which  all  appli* 
cations  for  membership,  transfer  of  meoi- 
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Itoenhip,    and    readmissions    of    suspended 
^Bembers,  shall  be  referred.     It  shall  be  its 
luty  to  inquire  into  the  general  standing  of 
applicant,  and  make  a  report  thereon 
the    governing    committee    within     one 
lonth  of  the  presentation  of  the  applica- 
Until  the  committee  makes  a  report 
favorable  to  the  admission  of  the  applicant, 
^e  shall  not  be  voted  for  as  a  member,  un- 
XcM  upon  the  written  application  of  seven 
1 7)  members  of  the  governing  committee 
trQ  the  president,  made  within  five  ( 6 )  days 
niter  the  committee's  report  has  been  pre- 
tented;  in  which  case  the   governing   com- 
mittee may,  by  a  two-thir<u  vote,  reverse 
ths  report  of  the  committee,  and  such  re- 
tt^]venal  *shall  have  the  same    eflfect  as  if  the 
eoDunittee's  report  had  originally  been  fav- 
onble.    If  a  report  be  favorable,  the  name 
of  the  candidate  shall  be  posted  in  the  stock 
exchange,  and  notice  given  that    a    ballot 
will  be  taken  at  the  next  stated  meeting  of 
the  governing  committee  in  order  that  every 
member  of  the  exchange  may  have  an  op- 
portunity   of    objecting  to  the  candidate's 
election;  such  objection  shall  be  in  writing 
to  the  president  of  the  governing  committee. 
The  election  of  candidates  for  member- 
ihip  shall  be  held  by  the  governing  commit- 
tee, but  no  election  shall  be  valid  unless  at 
leftAt  eighteen  (18)  ballots  be  cast;  and,  if 
five  (5)  ballots  be  cast  against  a  candidate, 
he  shall  be  declared  not  elected. 

"Article  11. 
"Sec.  1.  The  number  of  members  shall  be 
limited  to  two  hundred  and  thirty   (230). 

^'Sec.  4.  Any  member  wishing  to  sell  his 
membership  shall  have  the  right  to  do  so, 
provided  he  has  no  unsettled  contracts  with 
«r  claim  against  him  by  any  member  of  the 
stock  exchange,  for  transactions  arising  in, 
or  relating  to,  the  business  of  banker  or  a 
^tock  or  exchange  broker;  but,  where  the 
vbitration  committee  shall  determine  that 
uj  claims  or  contracts  exist,  the  governing 
committee  may,  except  in  cases  of  insol- 
^ncy,  refuse  to  permit  the  membership  to 
be  sold,  until  such  claims  or  contracts  are, 
in  its  opinion,  satisfactorily  settled. 

"The  proceeds  of  the  membership,  if  sold, 
dull,  after  deducting  all  charges  due  to  the 
exchange, — ^to  be  determined,  in  cases  of  con- 
troversy, by  the  arbitration  committee, — be- 
long to  its  owner's  creditors  in  the  ex- 
change, in  proportion  to  the  amount  of  their 
respective  claimB,  determined  by  the  arbi- 
tration committee,  as  hereinbefore  provided 
in  I  5,  article  6.  and  be  paid  accordingly; 
tad  the  remainder,  if  any,  shall  be  paid  to 
the  owner. 

"Sec.  5.  When  a  member  dies,  his  mem- 
bership shall,  within  one  year  thereafter, 
be  sold  or  transferred;  if,  however,  he  be 
indebted  to  any  member  of  the  stock  ex- 
change, then,  on  the  written  request  of  two 
thirds  of  the  creditors  in  interest,  said  mem- 
bership shall  be  sold,  at  the  discretion  of 
M]the  committee  *on  admiseione,  and  the  pro- 
ceeds thereof,  after  deducting  all  charges 
(hic  to  the  exchange, — to  be  determined  in 
case  of  controversy  by  the  arbitration  com- 
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mittee, — shall  be  paid  to  its  onmur's  era^ 
itors  who  are  members  of  the  exchange,  ia 
proportion  to  the  amount  of  their  respective 
claims,  determined  as  hereinbefore  provided 
in  S  6,  article  6,  as  to  disputes  between  Hy- 
ing members;  and  the  remainder,  if  any, 
shall  be  paid  to  the  legal  representatives  ol 
the  deceased. 

"The  membership  of  a  deceased  member 
shall  be  liable  for  all  dues  and  assessments 
which  may  be  made  by  the  exchange  from 
the  day  of  his  death  until  such  time  as  hit 
membership  is  transferred. 

"Sec.  8.  Membership  in  the  exchange 
shall,  ipso  facto,  terminate  in  either  ci  ^e 
following  cases: 

"1.  Fraud  in  any  transaction  arising  out 
of  the  member's  business  as  a  banker  or 
broker. 

"2.  Conviction,  bv  a  jury,  of  any  infa- 
mous offense  or  felony.  And  the  commis- 
sion of  the  offense  shall  be  ascertained  in 
each  case,  after  notice  and  opportunity  for 
hearing  by  a  vote  of  two  thirds  present  (be- 
ing a  majority  of  the  whole  number)  of  the 
governing  committee. 

"3.  Suspension  from*  the  stock  exchange 
for  any  cause,  and  inability  for  one  year 
thereafter  to  comply  with  the  constitution, 
by-laws,  and  rules  as  to  eligibility  for  rein- 
statement. 

"Sec.  9.  Upon  such  termination  of  mem- 
bership, tlie  said  membership  shall  be  sold, 
at  the  discretion  of  the  governing  commit- 
tee, and  the  proceeds,  after  deducting  all 
charges  due  the  exchange  and  all  debts 
due  to  creditors  in  the  exchange, — which 
amounts  shall  be  determined  by  the  arbitra- 
tion committee, — shall  be  paid  to  the  ex- 
pelled member,  his  heirs  or  assigns. 

"Article  12. 

"Sec.  6.  Any  member  who  shall  be  de- 
clared a  bankrupt  shall,  ipso  facto,  be  sus- 
pended from  the  stock  exchange;  but  a  sus- 
])ended  member,  presenting  a  certificate  of 
discharge  under  the  United  States  bank- 
rupt law,  becomes  eligible  under  the  rules 
for  reinstating  suspended  members. 

*"Sec.  7.  If  any  suspended  member  fails [600] 
to  settle  witli  all  his  creditors  within  six 
months  from  the  time  of  his  suspension,  hi.s 
membership  may  be  disposed  of  by  the  com- 
mittee on  admissions,  and  must  be  sold  at 
the  end  of  twelve  months ;  and  the  proceeds, 
after  deducting  all  charges  due  to  the  ex- 
change, to  be  determined,  in  cases  of  con- 
troversy, by  the  arbitration  committee, 
shall  belong  and  be  paid  to  his  creditors  in 
the  exchange  in  accordance  with  S  3. 

"Sec.  11.  The  proceeds  arising  from  the 
sale  of  the  membership  of  an  insolvent  shall 
be  divided  pro  rata  by  the  arbitration  com- 
mittee among  the  creditors  recorded,  as  in 
§  3,  and  if  any  balance  remain  it  shall  be 
paid  over  to  the  insolvent. 

"The  by-laws  do  not  contain  any  provision 
relating  to  membership  or  its  transfer." 

As  a  conclusion  from  these  facts  and  from 
the  bankrupt  law,  the  referee  on  March  7, 
1900,  "ordered  that  the  trustee  sell  at  public 
auction  the  seat  or  memberabl^  ol  ¥^^«x^ 
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D.  Page,  the  bankrupt,  and  all  hU  right  and 
interest  therein,  subject  to  the  constitution 
and  by-laws  of  the  Philadelphia  Stock  Ex- 
change   regulating  membership  therein." 

The  appellant  petitioned  for  a  review  of 
the  referee's  order  by  the  district  court, 
averring  error  in  the  order  in  that  the  pe- 
titioner was  advised  and  believed  that  his 
membership  in  the  Philadelphia  Stock  Ex- 
change was  not  property  within  the  mean- 
ing of  the  bankrupt  act  of  July  1,  1898,  nor 
was  it  an  asset  of  his  estate  which  could  be 
sold  by  his  trustee  in  bankruptcy. 

On  June  19,  1900,  the  district  court  ap- 
proved the  order  of  sale  made  by  the  referee, 
and  directed  it  to  be  executed.  The  matter 
was  then  taken  for  review  to  the  circuit 
court  of  appeals,  which  court  confirmed  the 
order  of  the  district  court.  This  appeal 
was  thereupon  taken. 

Mr.  Georso  W.  Jaooba,  Jr.,  argued  the 
caase  and  filed  a  brief  for  appellant: 

Membership  in  the  Philadelphia  Stock 
Exchange  is  not  property  in  the  eye  of  the 
law,  and  is  not  subject  to  execution  in  any 
form;  it  is  a  mere  ciBation  of  its  members, 
and  is  held  and  enjoyed  as  a  personal  priv- 
ilege, with  all  the  limitations  and  restric- 
tions which  the  constitution  of  the  exchange 
puts  upon  it. 

Tliompson  v.  Adams,  93  Pa.  55;  Pancoaat 
y.  Oowen,  93  Pa.  66. 

Membership  in  the  Chicago  Board  of  Trade 
is  not  property  which  can  be  subjected  to  the 
payment  of  debts  by  process  of  law,  or  order 
or  decree  of  court. 

Barclay  v.  Smith,  107  111.  349,  47  Am. 
Rep.  437;  Weaver  v.  Fisher,  110  111.  146. 

And  does  not  pass  to  an  assignee  in  bank- 
ruptcy. 

Re  Sutherland,  6  Biss.  526,  Fed.  Cas.  No. 
13,637. 

The  beneficial  interest  of  a  bankrupt  cestui 
que  trust  in  an  estate  held  by  trustees,  who 
were  given  discretionary  powers,  under  the 
donor's  will,  of  withholding  or  paying  over 
to  him  all  or  part  of  the  l^neficial  interest, 
principal,  or  income^  in  the  event  of  his 
bankruptcy;  coupled  with  a  positive  direc- 
tion as  to  the  final  disposition  of  the  fund 
in  the  event  of  the  death  of  the  cestui  que 
trust  prior  to  the  exercise  of  such  discre- 
tionary payments, —  was  not  a  property 
right  vested  in  him  which  he  could  transfer, 
or  which  would  pass  to  his  assignee  in  bank- 
ruptcy. 

Nichols  V.  Eaton,  91  U.  S.  716,  23  L.  ed. 
254. 

The  rules  of  law  as  announced  in  Nichols 
▼.  Eaton,  91  U.  S.  716,  23  L.  ed.  254,  apply 
with  equal  force  to  the  status  of  a  member- 
ship in  the  San  Francisco  Stock  Exchange. 

Hyde  v.  Woods,  94  U.  S.  523,  24  L.  ed.  264. 

Active  membership  in  the  Philadelphia 
Stock  Exchange,  if  property,  is  exempt  from 
the  claims  of  creditors  under  the  state  law, 
and  therefore  also  under  the  provisions  of 
the  ban-^rupt  act  of  1898. 

Mulford  V.  Shirk,  26  Pa.  474;  Heckman 
V.  Mt'Bsinger,  49  Pa.  468;  Nichols  v.  Eaton, 
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9  L  U.  S.  726,  23  L.  ed.  257 ;  Re  Beckerford, 
1  Dill.  46,  Fed.  Cas.  No.  1,209;  Re  Ruth,  6 
Phila.  438;  Appold's  Estate,  6  Phila.  469; 
Re  Jordan,  8  Nat.  Bankr.  Reg.  180,  Fed.  Om. 
No.  7,514;  Re  Preston,  6  Nat  Bankr.  Reg. 
545,  Fed.  Cas.  Na  11,394. 

llie  Pennsylvania  supreme  court,  —  its 
court  of  last  resort,  —  in  ruling  upon  the 
legislative  enactments  relative  to  debtor  and 
creditor,  has  expressly  upheld  and  declared 
this  immunitv  or  exemption  from  liability 
ajB  property  thereunder. 

Thompson  v.  Adams,  93  Pa.  65;  Panooo&i 
V.  Oou)en,  93  Pa.  66;  Pendleton,  Debtor's 
Exemption  in  Pennsylvania,  chap.  1,  p.  22; 
Dos  Passos,  Stock  Bn^ers  ft  Stock  Ex- 
changes, p.  87. 

The  term  "exemption"  as  defined  by  the 
authorities  clearly  brings  within  the  scope 
of  its  general  meanii^  the  immunity  of 
membership  in  the  Philadelphia  Stock  Ex- 
change from  the  recourse  of  creditors  and 
from  subjection  to  execution  for  the  debts 
of  the  members  under  the  laws  of  Pennqrl- 
vania. 

Bouvier,  Law  Diet.;  Century  Diet,  ft  Qye.t 
Anderson,  Law  Diet. 

The  estate  by  courtesy  initiate,  whidi  a 
bankrupt  has  in  the  property  of  his  wife 
during  her  lifetime,  is  not  property  that 
passes  to  his  trustee  in  bankruptcy. 

Hesseltine  v.  Prince,  95  Fed.  802,  2  Am. 
Bankr.  Rep.  600. 

The  bazdcrupt  act  of  1898  recognizes  no 
distinction  in  the  methods  whereby  exemp- 
tions may  be  created  or  established  under 
state  law,  whether  by  act  of  legislature  or 
under  the  common  law,  but  in  general  terms 
incorporates  all  state  exemption  laws  within 
its  provisions. 

Steele  v.  Buel,  49  C.  C.  A.  287,  104  Fed. 
968,  5  Am.  Bankr.  Rep.  165;  Re  Camp,  91 
Fed.  745,  1  Am.  Bankr.  Rep.  165 ;  Lovelmnd* 
Law  ft  Proceedings  in  Bankruptcy,  p.  333. 

In  the  interpr&tion  of  local  laws  invoW- 
ing  rules  of  property,  it  is  the  policy  of  thm 
F^eral  courts  to  follow  the  oonstructioa 
placed  upon  such  laws  by  the  court  of  last 
resort  of  the  state,  even  though  in  the  ab- 
sence of  such  decision  the  Federal  covrts 
might,  on  grounds  of  general  jurisprudeneck 
have  decided  differently  on  the  facts. 

Shelby  V.  Ouy,  11  Wheat.  361,  6  L.  ed. 
495;  Burgess  v.  Seligman,  107  U.  S.  20,  27 
L.  ed.  359,  2  Sup.  Ct.  Rep.  10. 

The  settled  law  of  Pennsylvania  oonstl- 
tutes  the  rule  of  property  by  which  tlie 
rights  of  citizens  must  be  determined,  and 
a  departure  from  this  rule  deprives  the  citi- 
zen of  the  benefit  of  the  laws  under  which 
he  lives. 

Oreen  v.  Neal,  6  Pet.  291,  8  L.  ed.  402; 
Nichol  V.  Levy,  5  Wall.  441,  18  L.  ed.  698; 
Eyster  v.  Ga/f,  91  U.  S.  521,  23  L.  ed.  403; 
Re  Wyllie,  2  Hughes,  449,  Fed.  Cas.  Nou 
18,112;  McKcnna  v.  Simpson,  129  U.  S.  507, 
32  L.  ed.  772,  9  Sup.  Ct.  Rep.  365;  Be 
Steiyens,  2  Biss.  373,  Fed.  Cas.  No.  13,382. 

Messrs.  Henry  La  Barre  Jayme  sad 
Henry  B.  Edmonds  submitted  the  oanss 
for  appellee: 
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A  member's  interest  in  an  ordinary  trad- 
fag  partnership  is  property  in  every  sense, 
«!ven  if  his  l^^al  representatives  have  no 
right  to  participate  in  the  management  of 
the  business  after  his  membership  is  termi- 
nated by  any  of  the  causes  which  terminate 
a  partnership,  such  as  death,  insanity, 
bankruptcy,  or  a  sale. 

Taylor  ▼.  Field,  4  Ves.  396;  Note  to  Young 
T.  Keighly,  15  Ves.  559;  Deal  ▼.  Bogue,  20 
Pt.  228,  57  Am.  Dec.  702. 

Under  the  laws  of  Pennsylvania  there  are 
certain  forms  of  property  which  cannot  be 
reached  by  adversary  process,  either  at  law 
or  in  equity. 

North  V.  Turner,  9  Serg.  A  R.  244;  Har- 
ringion  v.  Cambridge,  14  W.  N.  G.  456; 
Blakeu^ll  v.  Keller,  11  W.  N.  C.  800;  Hep- 
mrtk  V.  Uenehall,  153  Pa.  592,  25  Atl.  1103; 
B(acJ;;6«nte'«  Appeal,  39  Pa.  160. 

This  court  is  not  bound  to  accept  the  defi- 
nition of  property  laid  down  by  the  supreme 
court  of  Pennsylvania. 

Hchreiher  v.  Sharpleee,  17  Fed.  589;  Re 
Burms,  136  U.  S.  586  note,  34  L.  ed.  500,  10 
Sup.  Ct.  Rep.  850;  Swift  v.  Tyaqn,  16  Pet. 
1, 10  L.  ed.  865. 

The  exemption  clause  of  the  bankrupt  act 
does  not  include  within  its  scope  property 
▼hich  is  incapable  of  being  levied  upon  and 
lold  under  judicial  process  in  the  various 
lUteB,  but  only  such  property  as  is  specifl- 
eillv  exempted  therefrom. 

iyde  V.  Woode,  94  U.  8.  523,  24  L.  ed.  264 ; 
Bparhatoh  v.  Yerkea,  142  U.  8.  1,  35  L.  ed. 
915,  12  Sup.  Ct  Rep.  104. 

[601]  *Mr.  Jnstiee  MeKeaaa  delivered  the 
<^imon  of  the  court: 

The  case  presented  by  the  record  is  a  sim- 
ple one,  ana  does  not  call  for  elaborate  dis- 
cussion. Indeed,  it  has  been  virtually  ruled 
by  this  court.  Hyde  v.  Woods,  94  U.  S. 
625,  24  L.  ed.  265  ;8parhawk  v.  Yerkea,  142 
U.  8. 1,  35  L.  ed.  915,  12  Sup.  Ct.  Rep.  104. 

Section  70  of  the  bankrupt  9^  of  1898 
provides  that  the  trustee  shall  be  vested 
with: 

The  title  of  the  bankrupt  bb  of  the  date 
he  was  adftidged  a  bankrupt,  except  in  so 
far  as  it  is  property  which  is  exempt,  to  all. 
•   •    • 

''(3)  Powers  which  he  might  have  exer- 
dsed  lor  his  own  benefit.     .    .    . 

"(5)  Property  which  prior  to  the  filing 
of  the  petition  he  could  by  any  means  have 
transferred,  or  which  might  have  been  levied 
upon  and  sold  under  judicial  process."  [30 
SUt.  at  L.  566,  chap.  541,  U.  S.  Comp.  Stat. 
1901,  p.  3451.] 

This  section,  with  that  which  provides  for 
exemptions  of  property,  constitute  the  ele- 
ments to  be  considered. 

Section  6  of  the  bankrupt  act  provides  as 
follows: 

This  act  shall  not  affect  the  allowance  to 
bankrupts  of  the  exemptions  which  are  pre- 
•eribed  by  the  state  laws  in  force  at  the 
time  of  thts  filing  of  the  petition  in  the  state 
wherein  they  have  had  their  domicil  for  the 
mx  months,  or  the  greater  portion  thereof, 
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immediately  preceding  the  filing  of  the  pe- 
tition." 

1.  Was  the  seat  in  the  stock  exchange 
property  which  could  have  been  by  any 
means  transferred,  or  which  might  have 
iieen  levied  upon  and  sold  under  judicial 
process?  If  the  seat  was  subject  to  either 
manner  of  disposition,  it  passed  to  the  trua- 
tee  of  the  appellant's  estate. 

We  think  it  could  have  been  transferred 
within  the  meaning  of  the  statute.  The  ap- 
pellant could  have  sold  his  membership,  the 
purchaser  taking  it  subject  to  ejection  by 
the  exchange,  and  some  other  conditions.  It 
had  decided  value.  The  appellant  paid  for 
it  in  1880,  $5,500,  and  he  testified  that  the 
last  price  he  liad  heard  paid  for  a  seat  was 
^,500.  One  or  tlie  other  of  these  sums,  or, 
at  any  rate,  some  sum,  was  the  value  of  the 
seat.  It  was  property  and  substantia  1 
property  to  the  extent  of  some  *amount,  not-[0OS] 
withstanding  the  contingencies  to  which  it 
was  subject.  In  other  words,  the  buyer 
took  the  risk  of  the  contingencies.  And  they 
seem  to  be  capable  of  estimation.  The  ap- 
pellant once  estimated  t^em  and  paid  $5,500 
for  the  seat  in  controversy;  another  buyer 
estimated  them  and  paid  $8,500  for  a  seat 
A  thing  having  such  vendible  value  must  be 
regard^  as  property,  and  as  it  could  have 
been  transferred  by  some  means  by  appel- 
lant (one  of  the  conditions  expressed  in  S 
70)  it  passed  to  and  vested  in  his  trustee. 
Whether  it  was  subject  to  levy  and  sale  by 
judicial  process  we  need  not  consider  except 
incidentally  in  discussing  the  next  conten- 
tion. 

2.  To  sustain  the  claim  of  exemption  un- 
der the  state  law,  and  therefore  under  the 
bankrupt  act,  appellant  relics  upon  the  de- 
cisions of  the  supreme  court  of  the  state  of 
Pennsylvania.  If  those  decisions  are  inter- 
pretations of  the  state  statute,  we  must 
yield  to  their  authority.  If  they  are  dec- 
larations of  general  law, — ^mere  definitions 
of  property, — we  may  dispute  their  con- 
clusions if  their  reasoning  does  not  per- 
suade. 

Two  cases  are  cited  by  appellant:  Thomp- 
stm  V.  Adams,  93  Pa.  55,  and  Pancoast  v. 
Goioen,  93  l*a.  66. 

In  Thompson  v.  Adams  the  following 
fact4  were  presented  (we  quote  from  ap- 
pellant's brief)  : 

"Thompson  furnished  to  Richards  the 
money  with  which  to  purchase  a  member- 
ship seat  in  the  Pliiladelphia  Stock  Ex- 
change. Richards  subsequently  died  in- 
debted to  sundry  members  of  the  exchange, 
and  his  seat  was  sold  by  it  under  its  rules, 
to  satisfy  these  claims,  which  were  in  excess 
of,  and  exhausted,  the  proceeds  realized. 
Thompson  sued  Adams  et  al,,  trading  as  the 
Philatlelphia  Stock  Exchange,  to  recover 
the  proceeds  of  the  seat  in  the  treasurer's 
hands,  claiming  to  be  the  equitable  owner 
of  the  seat,  as  against  the  creditors  of  Rich- 
ards in  the  exchange." 

The  entire  opinion  of  the  court  was  as  fol- 
lows: 

'*The  constitution  and  artiolea  of  a  volun- 
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taiy  association  such  aa  the  Philadelphia  thus  reached  is  an  entirely  different  que»- 
board  of  brokers  are  law  as  to  the  members,  tion.  This  and  no  more  is  what  we  under* 
The  plaintiff  below  was  not  a  member,  but  stand  to  have  been  decided  by  the  Supreme 
had  furnished  the  money  by  which  Richards  Court  of  the  United  States  in  Hyde  t. 
obtained  a  seat  His  contention  is  that  he  Woods,  04  U.  S.  625,  24  L.  ed.  265,  where 
[603] is  the  equitable  owner  of  the  seat  and  *had  Mr.  Justice  stiller  says:  'If  there  had  been 
title  to  what  was  received  for  it,  and  that  left  in  the  hands  of  the  defendants  any  bal- 
tbe  defendant  had  no  right  to  apply  the  pro-  ance  after  paying  the  debts  due  to  the  mem- 
ceeds  to  the  debts  due  by  Richards  to  other  hers  of  the  board,  that  balance  might  have 
members,  in  pursuance  of  the  terms  of  the  been  recovered  by  the  assignee'  in  bank- 
constitution  of  the    club.    But    why    not?  ruptcy.*' 

Richards  was  the  member  of  the  board,  the       There  is  an  absence  in  the  latter  case,  as 

legal  owner  of  the  seat,  and  the  plaintiff  an  there  was  in  the  other,  of  any  purpose  to 

entire  stranger,  unknown  to  the  association,  construe  a  statute,  and  the  test  of  property 

The  members  give  credit  to  each  other  in  is  the  same  as  in  the  other  case,— -liability 

part,  no  doubt,  upon  the  faith  of  the  liabil-  to  be  levied  upon  and  sold  under  a  fi.  fa. 

ity  of  a  member's  seat  to  them  for  his  debts.  An  attempt  to  enforce  such  a  levy  and  sale 

There  is  nothing  unlawful  or  unreasonable  was  made  in  both  actions  to  the  exclusion 

in  this  regulation.    The  seat  is  not  prop-  of  the  rights  of  other  members  of  the  asso- 

erty,  in  the  eye  of  the  law;  it  could  not  be  ciation.    The    attempt    was    properly    de* 

seized  in  execution  for  debts  of  the  mem-  feated.    Undoubtedly  the  seat  in  the  board 

bers.    It  is  the  mere  creation  of  the  board,  "was  to  be  held  and  enjoyed  with  all  the 

and  of  course  was  to  be  held  and  enjoyed  limitations  and  restrictions  which  the  con- 

with    all    the    limitations    and   restrictions  stitution  of  the  board  chooses  to  put  upon 

which  the  constitution  of  the  board  chose  to  it." 
put  upon  it."  We  exp/essed  that  limitation  in  Hyde  ▼. 

It  is  manifest  that  the  court  did  not  rest  TVooe^,  94  U.  S.  525,  24  I^.  ed.  265,  but  we 
its  decision  upon  the  exemption  of  the  prop-  decided,  nevertheless,  that  a  seat  was  prop- 
erty under  a  statute  of  the  state.  It  as-  erty,  and  that  if  upon  its  sale  any  balance 
serted  simply  the  rights  of  the  members  of  was  left  after  paying  the  debts  due  to  the 
the  club,  under  its  constitution,  to  be  pre-  members  of  the  board,  that  balance  could 
ferred  in  the  payments  of  their  claims.  It  be  recovered  by  the  assignee  in  bankruptcy, 
is  true,  the  court  said,  "the  seat  is  not  prop-  This  was  not  denied  by  the  supreme  court 
erty,  in  the  eye  of  the  law;  it  could  not  be  of  Pennsylvania,  and  it  may  be  that  the 
seized  in  execution  for  debts  of  the  mem-  court  only  intended  to  declare  the  priority 
bers."  This  language  is  not  very  clear.  It  of  board  creditors  over  general  creditors, 
is  not  certain  whether  the  learned  court  in-  If  so,  the  decision  expresses  no  rule  with 
tended  to  say  that  the  seat  was  not  property  which  we  need  take  issue,  or  which  is  rele- 
at  all,  or  not  property  because  it  could  not  vant  to  the  pending  controversy.  Nor,  in- 
be  seized  in  execution  for  debts.  If  the  deed,  if  the  case  may  be  construed  more 
former,  we  cannot  concur.  The  facts  of  broadly.  The  bankrupt  act  of  1808  has 
this  case  demonstrate  the  contrary.  If  the  made  its  own  rule.  For  the  same  reason  it 
latter,  it  does  not  affect  the  pending  con-  is  not  necessary  to  review  the  cases  cited 
troversy.  The  power  of  the  appellant  to  from  otlier  jurisdictions.  Whatever  is  Ib 
transfer  it  was  sufficient  to  vest  it  in  his  them  favorable  to  appellant's  contention 
trustee.  was  based  upon  the  inability  that  the  re- 

"The   case   ol   Paneoaat   v.    Ootcen"  (we  spective  courts  found  in  the  law  to  transfer 

quote  again  from  appellant's  brief)  involved  a  title  which  could  be  insisted  upon  and  en- 

"an  attachment  against    the    Philadelphia  joyed  against  the  consent  of  the  *associa-[6< 

Stock  Exchange,  sought  by  a  creditor  of  a  tion.  But  that  consequence,  in  our  judgment, 

member  in  good  standing,  to  compel  the  sale  affects  the  value  of  a  seat  in  a  stock  board, 

of  his  seat  in  satisfaction  of  a  judgment  ^^  j^^  existence  as  property.     The  contin- 

debt,  which  was  refused  on  appeal  to  the  gencies  which  may  defeat  or  affect  its  title, 

supreme  court,  after  an  exhaustive  exami-  ^j,  j^  enjoyment,  will  be  reflected    in    ito 
naUon  by  the  court  of  the  exchange  rules."       .^^^  j^^jj  ^f   notwithstanding  them,  a  seat 

The  opinion  was  as  follows:  ^  has  a  vendible  value  of  from  $5,000  to  $8,- 

«A  seat  in  the  board  of  brokers    is    not  ^^^  .^  ^^^^^^  ^^  ^^^  the  law  should  have 


property  subject  to  execution  in  any  form. 
It  is  a    mere  personal    privileg 
more  accurately  a  license  to  buy 


personal    privilege,    perhaps  ^.,.^ji J^s.     And   tlie  bankrupt  act  supplies 

more  accumw^.y  a  ^^^""^^ ^'^y^''^!^}}^^^  the  process.    The  trustee  of  a  bankropfs 

r^^J^^T^^'^a^    'J      o^'^w  nnH^W  estate  is  the    bankrupt's  assignee,   and    we 

I6a4]could  not  be  leviedon  and  sold  under    a  fi.  ^         J     ^^^^^ 

'f-^^*^r'^%T^f  "^""^    "^"^^^kV;  the  truitee  is  vested    with    whatever    the 

tie  which  he  could  enforce;  nor  is  it  withm  ™,  w"»«=c                                                ^  ^ 

either  the  words  or  the  spirit  of  the  act  of  bankrupt  can  convey.     And  the  statute  is 

June  16,  1880  (9  35,  Paiiph.  L.  767),  pro-  something    more    than    another     mode    of 

Tiding  fir  attachment  on  judgment.  Wheth-  transferring  property  m  tnvtium     It  is  a 

er  the  proceeds  of  the  sale  of  the  seat  in  the  gi^t  of  privileges,  and  expresses  the  oondi- 

hands  of  the  treasurer  of  the  board  and  pay-  tions  upon  which  they  are  conferred, 

able  to  the  defendant,  according  to  the  regu-  To  establish  the  exemption  of    the 


UtionM  mud  br-UwB  of  the  board,  eonld  be   under  the  state  law  counsel  quotes  thepro- 
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rieioBs  of  the  local  insolvent  law  of  June 
10,  1830  (Pa.  Laws,  72),  as  fellows: 

'niiat  every  insolvent  shall  be  entitled  to 
retain  all  such  articles  as  may  by  law  be 
exempted  from  levy  and  sale  upon  ezecu- 
Uon/     (9  37.) 

''Every  such  debtor  shall  be  entitled,  not- 
withstanding his  assignment,  in  conformity 
with  this  a^  to  retain  for  the  use  of  him- 
Klf  and  his  family  all  such  articles  as  are 
or  may  be  by  law  exempted  from  levy  or 
itle  on  any  execution,  or  from  distress  for 
rent*  and  the  property  in  such  articles  shall 
not  pass  to  his  trustees."     (S  38.) 

It  is  argued  that  the  supreme  court  of 
the  state,  having  decided  that  a  seat  in  the 
stock  board  is  not  subject  to  levy  and  sale 
under  execution,  it  becomes  under  those 
provisions  property  exempt  from  debts  un- 
der the  state  law,  and  exempt  therefore 
onder  f  6  of  the  national  bankrupt  act. 

But  there  is  nothing  in  the  opinion  of  the 
court  which  intimates  an  intention  to  con- 
ttrue  the  statute  of  1836  or  that  the  deci- 
lion  would  give  to  the  statute  the  effect  as- 
lerted.  If  such  had  been  the  intention  no 
question  would  have  been  reserved  or  men- 
tioned of  the  right  of  general  creditors  to 
resort  to  the  proceeds  of  the  sale  of  a  seat 
tfter  board  creditors  should  be  paid.  Not 
only  the  seat,  but  the  proceeds  of  its  sale, 
would  be  exempt. 
[806]  'Another  answer  is  uiged  to  the  conten- 
tion. ^  the  act  of  April  9,  1849  (Pa. 
Laws,  533,  S  1 )  i  it  is  enacted :  "In  lieu  of 
the  property  now  exempt  br  law  from  levy 
and  sale  on  execution  issued  upon  anv  judg- 
ment obtained  upon  contract  and  distress 
for  rent  property  to  the  value  of  $300,  ex- 
clusive of  all  wearing  apparel  of  the  defend- 
ant and  his  family  and  all  bibles  and  school 
books  in  use  in  the  familv  (which  shall  re- 
main exempted  as  heretofore)  and  no  more 
owned  by  or  in  possessioo  of  any  debtor, 
ihall  be  exempt  from  levy  and  sale  on  exe- 
cution or  by  distress  for  rent." 

Judgment  affirmed. 


STEPHEN  OTIS  ft  JOSEPH  F.  GASSMAN, 
Oipartners,  etc.,  Plffs.  in  Err,, 

V, 

E.  A.  PARKER. 

(See  8.  C.  Reporter's  ed.  606-611.) 

CoMtitutional  law — right  of  contract — equal 
protection  of  lawa — eale  of  stocks  on  mar- 
gin, 

1.  No   nnconatltntlonal   Interference   with   the 


NoTB. — On  the  oonstitutionalitp  of  statutes 
ftttriding  contracts  and  business — soe  note  to 
State  V.  Loomls  (Ho.)  21  L.  R.  A.  789. 
.  As  to  the  validity  of  class  legislation — see 
State  V.  Goodwill  (W.  Vs.)  6  L.  R.  A.  621,  and 
Bote:  and  State  v.  Loomis  (Mo.)  21  L.  R.  A. 
789,  and  note. 

As   to   cotistitutional   equality    of  privileges, 
immmmitics,  and  protection — see  Louifiyille  Safe- 
ty Vault  k  T.  Co.  V.  Louisville  &  N    R.  Co.  (Ky.) 
14  L.  R   A.  570,  and  note. 
1«7  U.  S. 
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rislit  of  contract  is  made  by  Cal.  Const,  art. 
4,  I  26,  avoiding  all  contracts  for  sales  of 
shares  of  corporate  stock  on  margin,  and 
providing  for  the  recovery  of  any  money 
paid  on  such  contracts,  although  this  provi- 
sion may  be  construed  to  apply  to  bona  fids 
as  well  as  gambling  contracts. 

2.  The  equal  protection  of  the  laws  Is  not  de- 
nied by  Cal.  Const,  art.  4,  |  26,  avoiding  all 
contracts  for  the  sale  of  shares  of  corporate 
stock  on  margin,  because  this  provision 
strikes  only  at  some,  and  not  all,  objects  of 
possible  speculation. 

[No.  41.] 

Argued  and  Submitted  April  24,  1902.  Ot' 
dered  for  reargument  May  5,  1902.  Ro- 
argued  December  11,  12,  1902,  Decided 
January  5,  190S, 

IN  ERROR  to  the  Supreme  Ckmrt  of  the 
State  of  California  to  review  a  judgment 
which  modified  and  affirmed  as  modified  « 
judgment  of  the  Superior  Court  of  that 
state  in  favor  of  plaintiff  in  an  action  to  re- 
cover margins  paid  on  contracts  to  buj  and 
sell  corporate  stocks.     A/firmed, 

See  same  case  below,  130  Cal.  322,  62  Pae. 
671,  927. 

The  facts  are  stated  in  the  opinion. 

Mr.  Johia  6.  Joksson  argued  Uie  cause 
ajid  filed  a  brief  for  plaintiffs  in  error: 

A  right  to  dispose  of  possessions  by  sale, 
and  to  make  contracts  concerning  the  same, 
is  protected  as  fully  as  are  the  possessions 
themselves. 

AUgeyer  v.  Louisiana,  165  U.  S.  678,  41 
L.  ed.  832,  17  Sup.  Ct.  Hep.  427;  Booth  v. 
Illinois,  184  U.  S.  426,  46  L.  ed.  625,  22  Sup. 
Ct.  Rep.  425. 

It  is  stretching  legislative  power  beyond 
the  enduring  i)oint,  to  endeavor  to  prevent 
gambling  through  shams,  by  forbidding  gen- 
uine transactions. 

Lawton  v.  Steele,  152  U.  S.  137,  38  L.  ed. 
388,  14  Sup.  Ct.  Rep.  490. 

If  it  be  held  that  the  California  provision 
does  bear  a  reasonable  relation  to  the  end 
sought  to  be  accomplished,  add  proper  of  ac- 
complishment, yet  it  is  unconstitutional  be- 
cause it  denies  to  persons  within  the  juris- 
diction of  the  commonwealth  of  California 
"the  equal  protection  of  the  law." 

Yick  Wo  V.  Hopkins,  118  U.  S.  369,  30  L. 
ed.  226,  6  Sup.  Ct.  Rep.  1064;  Gulf,  0,  d  S, 
F.  H.  Co,  V.  Ellis,  105  U.  S.  165,  41  L.  ed. 
671, 17  Sup.  Ct.  Rep.  255 ;  Lake  Shore  d  M.  8, 
R.  Co,  V.  Smith,  173  U.  S.  698,  43  L.  ed.  864, 
19  Sup.  Ct.  Rep.  565;  Barbier  v.  Connolly, 
113  U.  S.  32,  28  L.  ed.  926,  5  Sup.  Ct.  Rep. 
3r)7;  Frorer  v.  People  use  of  School 
Fund,  141  111.  171,  16  L.  R.  A.  492,  31  N.  E. 
395 ;  Holdcn  v.  Hardy,  169  U.  S.  366,  42  L. 
ed.  780.  18  Sup.  Ct.  Rep.  383;  Powell  v. 
Pennsylvania,  127  U.  S.  684,  32  L.  ed.  256,  8 
Sup.  a.  Rep.  992,  1257. 

Mr.  Edmund  Tauszky  also  filed  a  brief  for 
plaintiffs  in  error: 

The  thin^  that  the  California  Constitution 
forbids  is  the  making  of  contracts  for  the 
sale  of  stock  on  margin  or  to  be  delivered  at 
a  future  day.     In   doing  this,  it  interferes 


Supreme  Goubt  or  thi  Uinm>  Btatul                     Oot.  Temm^ 

with  tbe  liberty  of  contract*  in  an  unwar-  14  et  seq,;  Dos  PajMos,    Stock   Brokers    4 

rantable  manner.  Stock  Exchanges,  pp.  382  et  seq, 

Poicell  v.  Pennsylvania,  127  U.  S.  691,  32  Gontrajcts  for  future  delivery,  where  tba 

L.  ed.  258,  8  Sup.  Ct  Bep.  092,  1257;  Wil-  intent  is  not  merely  to  settle  by  tlie  pay- 

liams  v.  Feara,  179  U.  S.  270,  45  L.  ed.  186,  ment  of  dilTerences,  are  universally  reco^ 

21  Sup.  Ct.  Rep.  129;  Re  Morgan,  26  Colo,  nixed  as  l^tinuite. 

420,  47  L.  R.  A.  52,  58  Pac.  1071;  State  v.  Dos  Passos,  Stodc  Brokers  4  Stock  Ez- 

Oooducill,  33  W.  Va.  183,  6  L.  R.  A.  621, 10  changes,  p.  410.    See  also  Benjamin,  Sales, 

S.  E.  285;  State  v.  Fire  Creek  Coal  d  Coke  7th  ed.  (1899)  p.  537;  Oreenhood,  Pub.  PoL 

Co,  33  W.  Va.  190,  6  L.  R.  A.  359, 10  S.  E.  Rules  215,  216;  1  Cook,  Corp.  4th  ed.  S9  341, 

288;  IjOw  v.  Rees  Printing  Co,  41  Neb.  135,  342;  Iruyin  v.  Williar,  110  U.  S.  508,  28  L. 

24  L.  R.  A.  702,  59  N.  W.  362;  Leep  v.  St,  ed.  229, 4  Sup.  Ct.  Rep.  160;  Embrey  v.  Jemi- 

Louis,  I,  M.  d  S,  R,  Co,  58  Ark.  407,  23  L.  R.  son,  131  U.  S.  345,  33  L.  ed.  176,  9  Sup.  Ct. 

A.  264,  25  S.  W.  75;  State  v.  Julow,  129  Mo.  Rep.  776;  White  v.  Barber,  123  U.  S.  419,  3] 

172,  29  L.  R.  A.  257,  31  S.  W.  781;  State  L.  ed.  252,  8  Sup.  Ct.  Rep.  221;  Bibb  ▼.  A^ 

V.  Loomis,  115  Mo.  316,  21  L.  R.  A.  789,  22  len,  149  U.  S.  492,  37  L.  ed.  824,  13  Sup.  Ct 

S.  W.  350;  Ruhstrat  v.  People,  185  111.  138,  Rq>.  950;  Cleu;s  v.  Jamieson,  182  U.  S.  461. 

49  L.  R.  A.  181,  57  N.  £.  41 ;  Braceville  Coal  45  L.  ed.  1183,  21  Sup.  Ct.  Rep.  845. 

Co,  V.  People,  147  111.  71,  22  L.  R.  A.  340,  "Margin"  means,  in  the  broker's  lexicon, 

35  N.  E.  62 ;  Frorer  v.  People  use  of  School  collateral  security  against  loss  to  the  broker 

Fund,  141  111.  181,  16  L.  R.  A.  492,  31  N.  E.  while  he  is  csrrymg  stock  for  his  customer. 

395;  Ritchie  v.  People,  155  111.  104,  29  L.  R.  McNeil  v.  Tenth  Sat.  Bank,  55  Barb.  64. 

A.  79,  40  N.  E.  454 ;  State  v.  Dalton,  22  R.  The  mere  fact  that  the  parties  are  dealing 

L  77.  48  L.  R.  A.  775,  46  Atl.  237;   Chd-  on  margins  does  not  make  the  transaction 

Charles  v.  Wigeman,  113  Pa.  437,  6  Atl.  354;  illegitimate. 

Johnson  v.  Goodyear  Min,  Co.  127  Cal.  11,  Peters  v.  Orim,  149  Pa.  164,  24  Atl.  102; 

47  L.  R.  A.  338,  59  Pac.    304;    Ew    parte  ^opA:tns  v.  O'JSTane,  169  Pa.  480,  32  Atl.  421. 

Jentzsch,  112  Cal.  473,  32  L.  R.  A.  664,  44  Every  individual  citizen  is  to  be  allowed 

Pac.  803 ;  Re  Jacobs,  98  N.  Y.  106,  50  Am.  so  much  liberty  as  may  exist  without  impair- 

Kep.  636;  People  v.  Mara,  99  N.  Y.  386,  52  ment  of  the  equal  rights  of  his  fellows. 

Am.  Rep.  34,  2  N.  E.  29;  People  v.  Qillson,  'Ex  parte  Jentzsoh,  112  Cal.  468,  32  L.  R. 

109  N.  Y.  398,  17  N.  E.  343;  PeopU  ex  rel,  A.  664,  44  Pac.  803;  PeopU  v.  Qillson,  100 

Tyrolcr  v.  Warden  of  City  Prison,  157  N.  Y.  N.  Y.  405,  17  N.  E.  343;  PHnting    d    Vu- 

128,  43  L.  R.  A.  264,  51  N.  E.  1006;  State  merical  Registering  Co,  v.  Sampson,  L.  R. 

V.  Haun,  61  Kan.  146,  47  L.  R.  A.  369,  59  19  Eq.  465. 

I*ac.  340;  Re  Preston,  63  Ohio  St.  428,  52  L.  There  is  nothing  illegitimate  in  the  trans- 

n.  A.  523,  59  N.  E.  101.  actions  in  the  case  at  bar. 

The  legislature  may  not,  under  the  guise  Hatch  v.  Douglas,  48  Conn.  127,  40  Am. 
of  protecting  the  public  interests,  arbitrarily  Rep.  154;  Union  Nat,  Bank  v.  Carr,  5  Mo- 
interfere  with  private  business  or  impose  un-  Crary,  71,  15  Fed.  438;  Roundtrcc  v.  Smith, 
URual  and  unnecessary  restrictions  upon  law-  108  U.  S.  269,  27  L.  ed.  722,  2  Pn«.  r-f.  Pen. 
ful  occupations.  In  other  words,  its  deter-  030.  See  also  Bigelow  ▼.  Benedict,  70 
mination  as  to  what  is  a  proper  exercise  of  N.  Y.  202,  26  Am.  Rep.  573 ;  Story 
its  police  powers  is  not  final  or  conclusive,  v.  Salomon,  71  N.  Y.  420;  Kent  ▼. 
but  is  subject  to  the  supervision  of  the  Miltenberger,  13  Mo.  App.  503;  Wail 
courts.  V.    Schneider,    59    Wis.    352,     18    N.    W. 

Itaxrton  v.  Steele,  152  U.  S.  137,  38  L.  ed.  443;     Universal    Stock    Exoh,    ▼.    Steven; 

388,     14    Sup.     Ct.     Rep.     499.     See    also  66  L.  T.  N.  S.  612;  Thacker  v.  Hardy,  L.  R. 

State    V.    Dalton,    22     R.    I.     77,    48    L.  4  Q.  B.  Div.  685 ;  As* *on  v.  Daiktn,  4  Hurlst. 

R.  A.  77"),  46  Atl.  235;  Re  Jacobs,  98  N.  Y.  &  N.  867;  Clarke  v.  Foss,  7  Biss.  540,  Fed. 

98,  50  Am.  Rep.  636;  People  v.  Oillson,  109  Cas.  No.  5,852;  Dillaway  v.  Alden,  88  Ma. 

N.  Y.  389,  17  N.  E.  343;  Colon  v.  Lisk,  153  234,  33  Atl.  981. 

N.  Y.  196,  47  N.  E.  302 ;  Mugler  ▼.  Kansas,  .   Parties  are  to  be  given  the  widest  laUtude 

123  U.  S.  661,  31  L.  ed.  210,  8  Sup.  Ct.  Rep.  »n. making  contracts  mth  reference  to  their 

273;  Minnesota  v.  Barber,  136  U.  S.  313,  34  pnvate  mterests;  ajid  the  invalidity  of  such 

L.  ed.  455,  3  Inters.  Com.  Rep.  185,  10  Sup.  contracts  is  i^ver  to  be  inferred,  but  must 

Ct.  Rep.  862;  Austin  v.  Tennessee,  179  U.  S.  l>«  clearly  made  to  appear.            ,^  ^,  ^    ^ 

343,  45  L.  ed.  224,  21  Sup.  a.  Rep.   132;  a  ^^T  P^o  ^B^Ifi  pln   7^0      '  ^  ^  ^ 

f^.TV'/Tr'^'  '''  '''''''  ''  ^  ^'  ^'  ""  A  ^VntJ^TonThich  on'iJ'f'ace  Is  legiti- 
i'.  Tv'^ji  ^  -xjij  mate  cannot  be  htjld  void  as  a  wsferine  con- 
Sir  John  Barnard's  act  was  never  intended  t^act  by  showing  that  one  partylnly  io  un- 
to affect  the  bona  fide  ssJe  of  stock,  where  the  derstood  or  meant  it  to  beV  lie  defendant 
stock  was  actually  transferred,  although  the  in  error  must  go  further,  and  show  that  this 
Steller  was  not  possessed  of  it  at  the  time  of  understanding  was  mutual;  that  both  parties 
making  the  contract.                  .    «      .    „  so  understood  the  transaction. 

Dos  Passos,  Stock  Brokers  k  Stock  Ex-  /^.^^  y.  Williar,  1 10  U.  S.  507,  28  L.  ed. 

changes,  p.  383;  note,  pp.  384,  386.  229,  4  Sup.  Ct  Rep.  160;  Bibb  ▼.  AUen,  149 

All  the  acts  which   have  been  passed  in  U.  S.  492,  37  L.  ed.  824,  13  Sup.  Ct  Rep.  950. 

this  country  on  the  subject  were  based  upon  See  also  Ar^nstrong  v.  American  Exoh,  Bank, 

the  English  law.  133  U.  S.  469,  33  L.  cd.  760,  10  Sup.  Ct  Sep. 

Dewey,  Contracts  for  Future  Delivery,  pp.  450;  Clarke  v.  Foss,  7  Biss.  540,  Fed.  Caa. 
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No.  2,852 ;  Bigelow  ▼.  Bmediet,  70  N.  Y.  202, 
86  Am.  Rep.  673 ;  Williams  ▼.  Carr,  80  N.  O. 
2M;  Gal.  Civ.  Code,  f  3541;  Dewey,  Con- 
trmcU  for  Future  Delivery,  pp.  45,  48. 

The  broker  la  not  a  principal,  and  there  is 
ao  eontract  for  sale  or  of  aaJe  between  him 
and  his  customer. 

2  Coc^,  Coq>.  4th  ed.  S§  457,  445;  Leh- 
man Bras.  V.  Strassherger,  2  Woods,  562, 
Fed.  Caa.  No.  8,216.  See  also  Whitesides 
T.  Hunt,  97  Ind.  191,  49  Am.  Rep.  441; 
Durant  v.  Burt,  98  Mass.  161;  Sawyer  v. 
Taggart,  14  Bush,  727;  Chregary  v.  Wendell, 
S9  Mich.  337,  33  Am.  Rep.  390;  Bangs  v. 
Homichf  30  Fed.  97;  Dos  Passoe,  Stock 
Brokers  ft  Stock  Exchanses,  pp.  103,  111, 
112,  410,  411;  Brown  v.  Speyers,  20  Gratt 
808. 

Mr.  Jolua  H.  Miller  submitted  the  cause 
for  defendant  in  error: 

Upon  a  writ  of  error  to  the  highest  court 
of  a  state,  the  facts  in  the  record  as  found 
by  the  court  or  jury  are  absolutely  conclu- 
live  on  this  court. 

Stanley  v.  Alhwny  County,  121  U.  S.  635, 
80  L.  ed.  1000,  7  Sup.  Ct.  Rep.  1234;  Allen 
T.  Bt.  Louis  Nat.  Bank,  120  U.  S.  20,  30  L. 
ed.  573,  7  Sup.  Ct.  Rep.  460;  Delaicare,  L. 
d  W.  R.  Co.  V.  Converse,  139  U.  S.  469,  35 
L.  ed.  213,  11  Sup.  Ct.  Rep.  569;  Dower  v. 
Hichards,  151  U.  S.  658,  38  L.  ed.  305,  14 
Sup.  Ct.  Rep.  452;  Quimhy  v.  Boydr  128  U. 
8.  488,  32  L.  ed.  502,  9  Sup.  Ct.  Rep.  147. 

The  construction,  by  the  highest  court  of 
a  state,  of  any  provision  of  its  own  Consti- 
tution, is  equally  binding  upon  this  court. 
M*Bride  ▼.  Hoey,  11  Pet  167,  9  L.  ed.  673; 
Irflvjier  V.  Walker,  14  How.  149,  14  L.  ed. 
364;  Robertson  v.  Coulter,  16  How.  106, 
U  L.  ed.  864;  Marshall  v.  Ladd,  131  U.  S. 
Imix,  appx.,  and  19  L.  ed.  153 ;  (h-and  Gulf 
R.  d  Bkg.  Co.  V.  Marshall,  12  How.  165,  13 
L  ed.  938 ;  Commercial  Bank  v.  Buckingham, 
5  How.  317,  12  L.  ed.  169 ;  Harrison  v.  Myer, 
W  U.  8.  Ill,  23  L.  ed.  606;  McStay  v.  Fried- 
»MW,  92  U.  8.  723,  23  L.  ed.  767 ;  Re  Duncan, 
139  U.  S.  449,  sub  nam.  Duncan  ▼.  McCaU, 
35  L.  ed.  219,  11  Sup.  Ct.  Rep.  673;  Baldwin 
V.  Kansas,  129  U.  S.  62,  32  L.  ed.  640,  9  Sup. 
Ct.  Rep.  193;  Cornell  University  v.  Fiske, 
136  U.  S.  152,  34  L.  ed.  427,  10  Sup.  Ct.  Rep. 
775. 

The  14th  Amendment  to  the  Constitution 
of  the  United  States  was  not  intended,  and 
nerei'has  been  construed,  to  affect  or  embrace 
or  include  the  reserve  police  power  of  the 
^eral  states,  or  their  right  to  legislate  con- 
oeining  the  health,  morals,  education,  or 
prosperity  of  their  people. 

No  case  can  be  foimd  in  all  the  reports  of 
the  Federal  courts,  in  which  a  state  statute, 
^ther  penal  or  remedial,  creating  a  cause 
of  action  or  establishing  or  enhancing  a  meas> 
1^  of  damages,  has  been  declared  unconsti- 
totioQal.  On  ikke  contrary,  many  such  stat- 
utei  have  been  sustained. 

Missouri  P.  R,  Co.  v.  Humes,  115  U.  S. 
(12,  29  L.  ed.  463,  6  Sup.  a.  Rep.  110; 
^ymeayoUs  d  8t.  L.  R.  Co.  v.  Beckwith, 
121  U.  8.  26,  32  L.  ed.  585,  9  Sup.  Ct  Rnp. 
207. 


Stock  jobbing  acts  have  been  in  force  in 
England  for  nearly  200  years. 

Sir  John  Barnard's  act;  7  Geo.  11.  chap. 
8  (A.  D.  1734) ;  10  Geo.  II.  chap.  8  (▲.  ». 
1737). 

Money  paid  upon  such  contracts  or  agree- 
ments may  be  recovered  back. 

2  N.  Y.  Rev.  Laws,  187,  §  18. 

Money  lost  on  wagers  may  be  recovered 
back. 

Mo.  Rev.  Stat.  chap.  109,  §  5728. 

Statutes  are  valid  which  allow  money  paid 
by  way  of  usury  to  be  recovered  back. 

Bamet  v.  Muncie  Nat.  Bank,  98  U.  S.  555, 
25  L.  ed.  212;  Driesbach  v.  Second  Nat. 
Bank,  104  U.  S.  52,  26  L.  ed.  658;  Stephana 
V.  Monongahela  Nat.  Bank,  111  U.  S.  197,  28 
L.  ed.  399,  4  Sup.  Ct  Rep.  336;  Palmer  v. 
Lord,  6  Johns.  Cn.  95;  Seymour  v.  Marvin, 
11  Barb.  80;  Porter  v.  Mount,  41  Barb.  561; 
Palen  v.  Johnson,  46  Barb.  21;  Cummings 
V,  Knight,  66  N.  H.  202,  23  Atl.  148 ;  Read^ 
ing  V.  Weston,  7  Conn.  409 ;  Brown  v.  Mcin- 
tosh, 39  N.  J.  L.  22;  Orow  v.  Albee,  19  Vt 
540;  Nichols  v.  Bellows,  22  Vt  581,  54  Am. 
Dec.  85;  Webb  v.  Wilshire,  19  Me.  406; 
Pierce  v.  Conant,  25  Me.  33;  Houghton  v. 
Stoioell,  28  Me.  216;  Furlong  v.  Pearce,  51 
Me.  299;  Wood  v.  Lake,  13  Wis.  84;  Nelson 
V.  Betts,  30  Mo.  App.  10;  Kirkpatrick  v. 
Wherritt,  7  B.  Mon.  388 ;  Wood  v.  Kennedy, 
19  Ind.  68;  Shockley  v.  Shookley,  20  Ind. 
108;  Bexar  Bldg.  d  L.  Asso.  v.  Robinson, 
78  Tex.  163,  9  L.  R.  A.  292,  14  S.  W.  227 ; 
Walker  v.  Villavaso,  18  La.  Ann.  712. 

Mr.  Josepli  Hnteliinson  argued  the 
cause  and  filed  a  brief  for  defendimt  in  er- 
ror on  reargument: 

Contracts  legal  in  form,  but  whose  plain 
intention  is  to  evade  the  inhibition  of  the 
Constitution,  are  within  the  inhibition,  and 
void. 

Cashman  v.  Root,  89  Cal.  373,  12  L.  R.  A. 
511,  26  Pac.  883;  Wetmore  v.  Barrett,  103 
Cal.  247,  37  Pac.  140;  Sheehy  v.  Shinn,  103 
Cal.  325,  37  Pac.  393;  Kullman  v.  Simmens, 
104  Cal.  695,  38  Pac.  362 ;  Baldwin  v.  Zadig, 
104  Cal.  594,  38  Pac.  363,  722. 

If  the  provision  in  question  on  its  face 
fails  to  distinguish  between  bona  fide  con- 
tracts and  gambling  contracts,  as  is  ur^ed, 
it  is  none  the  less  a  proper  police  regulation, 
for  the  question  remains  to  be  determined, 
in  each  case,  whether  the  transaction  is  in 
contravention  of  the  Constitution. 

Kullman  v.  Simmens,  104  Cal.  595,  38 
Pac.  362;  Sheehy  v.  Shinn,  103  Cal.  325,  37 
Pac.  393. 

Laws  aimed  at  the  suppression  of  gam- 
bling are  constitutional. 

Crandell  v.  White,  164  Mass.  54,  41  K.  E. 
204. 

Stock  speculation  is  gambling. 

Cook,  Stock  k  Stockholders,  S  342;  His- 
tory 9f  Stock  Jobbing  Acts,  chap.  8;  Dos 
Passos,  Stock  Brokers  Sl  Stock  Exchanges, 
p.  382,  ed.  1882;  Crandell  v.  White,  164 
Mass.  54,  41  N.  E.  204;  Booth  v.  People, 
186  111.  43,  50  L.  R.  A.  762,  57  N.  E.  798, 
184  U.  S.  426,  46  L.  ed.  625,  22  Sup.  Ct  Rep. 
425. 
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LawB  may  declare  a  particular  kind  of 
contract  void. 

Opinion  of  the  Justices,  163  Mass.  589, 
sub  nam.  Re  House  Bill,  No,  12S0,  28  L.  R. 
A.  344,  40  N.  E.  713;  Frishie  v.  United 
Stales,  157  U.  8.  160,  39  L.  ed.  657,  15  Sup. 
Ct.  Rep.  686.  See  also  Wolcott  ▼.  Frissell, 
134  Alass.  1,  45  Am.  Rep.  272. 

Recovery  of  deposits  may  be  prescribed  as 
penalty. 

Crandell  v.  White,  164  Mass.  54,  41  N.  £. 
2U4;  Barnet  v.  Muncie  Nat.  Bank,  98  U.  S. 
555,  25  L.  ed.  212;  Drieshach  v.  Second  Nat. 
Bank,  104  U.  S.  52,  26  L.  ed.  658;  Stephens 
V.  Monougahela  Nat.  Bank,  111  U.  S.  197,  28 
L.  ed.  399,  4  Sup.  Ct  Rep.  336. 

The  government  of  a  state,  by  virtue  of  its 
sovereignty  and  the  exercise  of  what  is 
called  lU  police  power,  not  only  may,  but 
must,  take  such  steps  as  are  necessary  for 
the  public  good,  to  prevent  offenses  or  mani- 
fest evils,  or  to  preserve  the  public  health, 
safety,  morals,  or  general  welfare. 

Lake  Shore  d  U.  S.  R.  Co.  v.  Ohio,  173  U. 
S.  285,  43  L.  ed.  702,  19  Sup.  Ct  Rep.  465; 
Powell  V.  Pennsylvania,  127  U.  8.  684,  32 
L.  ed.  256,  8  Sup.  Ct  Rep.  992,  1257 ;  Mug- 
ler  V.  Kansas,  123  U.  S.  663,  31  L.  ed.  211, 
8  Sup.  Ct  Rep.  273 ;  Lawton  v.  Steele,  152  U. 
S.  133,  38  L.  ed.  385,  14  Sup.  Ct.  Rep.  499. 

The  14th  Amendment  to  the  Constitution 
of  the  United  States  was  not  intended  to  de- 
stroy or  abridge  the  police  power  of  the  state 
governments. 

Hooper  v.  California,  155  U.  S.  648,  39  L. 
ed.  297,  5  Inters.  Com.  Rep.  610,  15  Sup.  Ct. 
Rep.  207;  Powell  v.  Pennsylvania,  127  U.  S. 
084,  22  L.  ed.  256,  8  Sup.  Ct  Rep.  992,  1257 ; 
Barhicr  v.  Connolly,  113  U.  S.  27,  28  L.  od. 
923,  5  Sup.  Ct  Rep.  357. 

The  suppression  of  gambling,  in  whatever 
form,  has  always  been  considered  a  proper 
iield  for  the  exercise  of  the  police  power. 

Crandell  v.  White,  164  Mass.  54,  41  N.  £. 
204;  Com.  v.  Smith,  166  Mass.  370,  44  N.  E. 
503;  Booth  v.  People,  186  111.  43,  60  L.  R.  A. 
762,  67  N.  E.  798,  184  U.  S.  426,  46  L.  ed. 
625,  22  Sup.  Ct.  Rep.  426. 

All  presumptions  favor  the  validity  of  any 
enactment.  It  is  presumed  that  the  pur- 
pose of  the  enactment  is  proper,  and  also 
that  its  provisions  are  appropriate  and  neces- 
sary to  accomplish  the  purpose. 

Munn  V.  Illinois,  94  U.  S.  113,  24  L.  ed. 
77;  Sinking  Fund  Cases,  99  U.  S.  718,  suh 
nom.  Union  P.  R.  Co.  v.  United  States,  25 
L.  ed.  496;  Soon  Hing  v.  Crowley,  113  U.  S. 
703,  28  L.  ed.  1145,  5  Sup.  Ct  Rep.  730; 
Powell  V.  Pennsylvania,  127  U.  S.  684,  32  L. 
ed.  256,  8  Sup.  Ct.  Rep.  992,  1257 ;  Booth  v. 
Illinois,  184  U.  S.  426,  46  L.  ed.  625,  22 
Sup.  Ct.  Rep.  426 ;  Gulf,  C.  d  S.  F.  R.  Co.  v. 
I'Jllis,  165  U.  8.  165,  41  L.  ed.  671,  17  Sup. 
Ct.  Rep.  255.  , 

Questions  as  to  the  wisdom  or  expediency 
oi  the  enactment,  or  the  methods  therein  pro- 
Tided  for,  must  be  addressed  to  the  legisla- 
tive department,  and  not  to  the  judiciary*. 

Powell  V.  Pennsylvania,  127  U.  8.  684.  32 
L,  ed.  266,  8  Sup.  Ct.  Rep.  992,  1267 ;  Booth 
Y.  Illinois,  184  U.  8.  426,  46  L.  ed.  625,  22 
Sup.  Ct  Rep.  426. 


The  police  power  is  the  general  power  of 
the  ^vernment  to  protect  and  promote  tbm 
public  welfare,  even  at  the  expense  of  pri* 
vate  rights. 

Boston  Beer  Co.  v.  Massachusetts,  97  U.  8. 
26,  24  L.  ed.  989;  Am.  k  Eng.  Enc.  Law, 
Subject  "Police  Power." 

Acts  tending  to  encoui>age  gambling  wdmj 
be  prohibited. 

Booth  V.  Illinois,  184  U.  S.  425,  46  L.  ed. 
623,  22  Sup.  Ct  Rep.  425. 

If  it  deems  it  necessary  in.  order  to  eradi- 
cate evils,  an  entire  business  may  be  sup- 
prensed  by  the  legislature,  both  the  good  and 
the  bad,  regardless  of  the  question  of  inten- 
tion. 

Ibid.;  Mugler  v.  Kansas,  123  U.  8.  663,  31 
L.  ed.  211,  8  Sup.  Ct  Rep.  273;  Powell  v. 
Pennsylvania,  127  U.  8.  684,  32  L.  ed.  256, 
8  Sup.  Ct  Rep.  992,  1257. 

Where  a  law  operates  alike  upon  all  per- 
sons and  property  similarly  situated,  it  is 
not  obnoxious  to  any  constitutional  provi- 
sion guarantying  equal  protection  to  all  per- 
sons and  classes  of  persons. 

Barbier  v.  Connolly,  113  U.  8.  32,  28  L. 
ed.  925,  6  Sup.  Ct.  Rep.  357;  Soon  Hing  ▼. 
Crowley,  113  U.  8.  709,  28  L.  ed.  1147,  5 
Sup.  Ct  Rep.  730;  Missouri  P.  R.  Co.  ▼. 
Humca,'ll6V.  8.  513,  29  L.  ed.  463,  6  Sup. 
Ct  Rep.  110;  Hayes  v.  Missouri,  120  U.  S. 
68,  30  L.  ed.  578,  7  Sup.  Ct.  Rep.  350;  iftt- 
souri  P.  R.  Co.  v.  Mackey,  127  U.  S.  205,  32 
L.  ed.  107,  8  Sup.  Ct  Rep.  1161;  Minneap- 
olis  d  St.  L.  R.  Co.  v.  Hcrrick,  127  U.  8.  210, 
32  L.  ed.  100,  8  Sup.  Ct  Rep.  1176;  WaU- 
ton  V.  Nevin,  128  U.  8.  678,  32  L.  ed.  644,  9 
Sup.  Ct  Rep.  192;  Alagoun  v.  Illinois  Trust 
d  Sav.  Bank,  170  U.  S.  293,  42  L.  ed.  1042, 
18  Sup.  Ct  Rep.  594;  Com.  v.  Danziger,  176 
Mass.  290.  57  N.  E.  461;  Powell  v.  Penn- 
sylvania, 127  U.  S.  684,  32  L.  ed.  266,  8  Sup. 
C^.  Rep.  992,  1257. 

It  is  not  required  that  such  a  statute  shall 
embrace  all  kinds  of  personal  property, 
whether  such  kinds  are  the  usual  subjects  of 
option  dealings  or  not. 

State  V.  Oritzner,  134  Mo.  512,  36  8.  W. 
39;  Booth  v.  Illinois,  184  U.  8.  425,  46  L. 
ed.  623,  22  Sup.  Ct  Rep.  425. 

Mr.  Justice  Holmes  delivered  the  opinion 
of  the  court: 

This  is  an  action  in  three  counts,  for 
mone(^'  had  and  received,  *  for  moo^  paid  and  [Ciy 
promised  to  be  repaid,  and  for  margins  paid 
to  the  defendants  as  stock  brokers  on  con- 
tracts to  buy  and  sell  mining  stocks,  re- 
spectively. The  answers  to  the  first  two 
counts  arc  general  denials  and  other  matters 
now  immaterial.  The  answer  to  the  tiiird 
count,  beside  a  general  denial,  sets  up  that 
the  count  is  based  upon  a  provision  in  arti- 
cle 4,  {  26,  of  the  Constitution  of  Galifomit, 
and  that  that  provision  is  contrary  to  the 
1st  section  of  the  14th  Amendment  of  the 
Constitution  of  the  United  States.  It  ap- 
pears by  the  record  that  the  only  cause  td 
action  was  that  stated  specifically  in  the 
third  count,  and  that  the  defendants  inter- 
posed  the  constitutional  objection  at  tlM 
trial,  and  that  it  was  overruled.    The  plain* 
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tiff  had  a  general  verdict  on  all  three  counts. 
The  case  was  taken  from  the  superior  to  the 
Bupreme  court  of  California  on  appeal,  and 
the  judgment  of  the  superior  court  was  af- 
firmed, with  an  immaterial  modification.  It 
now  is  brought  here  by  a  writ  of  error  to 
the  supreme  court  of  the  state. 

We  must  take  it  as  established  thai  the 
plaintiff  did  enter  into  transactions  prohib- 
ited by  the  Constitution  of  California,  and 
that  be  had  a  right  to  his  judgment  under 
that  Constitution  if  the  clause  relied  upon 
is  not  contrary  to  the  Constitution  of  the 
United  states.     There  is  no  question  that 
the  parties  were  subject  to  the  provisions  of 
the  latter  Constitution,  and  no  doubt  that 
the  question  whether  it  invalidated  the  state 
Constitution   necessarily   was   passed  upon, 
and  was  answered   in  the  negative  by  the 
state  court.     130  Cal.  322,  62  Pac.  671,  027. 
The  provision  of  the  state  Constitution  is 
as  follows :     "All  contracts  for  the  sales  of 
shares  of  the  capital  stock  of  any  corpora- 
tion or  association,  on  margin,  or  to  oe  de- 
lirer^  at  a  future  day,  shall  be  void,  and 
any  money  paid  on  such  contracts  Tna^  be 
recovered  by  the  party  paying  it  bv  suit  in 
ftoy  court  of  competent  jurisdiction.      There 
was  some  suggestion  that  these  words  might 
be  narrowed  1^  construction  to  contracts  not 
contemplating  a  bona  fide  acquisition  of  the 
stock,  but  intended  to  cover  only  a  wager  or 
contemplated  settlement  of  differences.     Of 
course,  if  they  were  construed  in  that  sense 
there  would  be  no  doubt  of  their  validity. 
Sooth  V.  Illinois,  184  U.  S.  425,  46  L.  ed. 
623,  22  Sup.  Ct  Rep.  425.     But  while  the 
[Mjiupreme  court  of  California  says  *in  this 
esse  that  it  *'will  always  see  that  legitimate 
business  transactions  are  not  brought  under 
the  ban,"  in  the  same  sentence  it  leaves  open 
the  hypothesis  that  the  provision  "fails  to 
<iistinguish  between  bona  fide  contracts  and 
S^nibling  contracts,"  and  sustains  it  as  a 
proper  police  regrulation,  even  if  it  does  fail 
^  supposed.     Therefore  it  may  be  held  here- 
after that  ordinary  contracts  for  the  sale  of 
'tocks  on  margin  are  not  legitimate  trans- 
actions, and  it  would  not  be  safe  for  us  to 
take  tbe  words  in  any  other  than  their  lit- 
eral meaning,  or  to  assume  in  advance  of  a 
<Wision  that  they  will  be  taken  in  a  narrow 
sfnse.    in  this  case  the  juiy  were  instructed 
^^\y  to  find  for  the  plaintiff  if  he  had 
laid  any  money  to  the  defendants  as  a  mar- 
^  for  the  purchase  of  stock  of  a  corpora- 
tion, and  this  instruction  was  sustained. 
,  llie  objection  urged  against  the  provision 
^  its  literal  sense  is  that  this  prohibition  of 
*U  sales  on  margin  bears  no  reasonable  re- 
i*tion  to  the  evil  sought  to  be  cured,  and 
therefore  falls  within  the  1st  section  of  the 
I'tth  Amendment.     It  is  said  that  it  unduly 
jittits  the  liberty  of  adult  persons  in  mak- 
^  contracts  which  concern  only  themselves, 
*nd  cuta  down  the  value  of  a  class  of  prop- 
^^y  that  often  must  be  disposed  of  under 
JMitracts  of  the  prohibited  kind  if  it  is  to  be 
disposed  of   to   advantage,   thus   depriving 
P^'wns  of  liberty  and  property  without  due 
P'pceaa  of  law,  and  that  it  unjustifiably  dis- 
criminates against  property  of  that  class, 


while  other  familiar  objects  of  speculation, 
duch  as  cotton  or  grain,  are  not  touched, 
thus  depriving  persons  of  the  equal  protee- 
tion  of  the  laws. 

It  is  true,  no  doubt,  that  neither  a  state 
legislature  nor  a  state  Constitution  can  in- 
terfere arbitrarily  with  private  business  or 
transactions,  and  that  the  mere  fact  that  an 
enactment  purports  to  be  for  the  protection 
of  public  safety,  health,  or  morals,  is  not 
conclusive  upon  the  courts.  Mugler  ▼.  Kanr 
808,  123  U.  S.  623,  661,  31  L.  ed.  205,  210, 
8  Sup.  Ct.  liep.  273 ;  Lawton  v.  Steele,  162 
U.  S.  133,  137,  38  L.  ed.  385,  388,  14  Sup. 
Ct.  Rep.  499.  But  general  propositiona  do 
not  carry  us  far.  While  the  courts  must 
exercise  a  judgment  of  their  own,  it  by  no 
means  is  true  that  every  law  is  void  which 
may  seem  to  the  judges  who  pass  upon  it  ex- 
cessive, unsuited  to  its  ostensible  end,  or 
based  upon  conceptions  of  morality  with 
which  they  disa^ee.  Considerable  latitude 
*roust  be  allowed  for  differences  of  view,  as [600 j 
well  as  for  possible  peculiar  conditions 
which  this  court  can  know  but  imperfectly, 
if  at  all.  Otherwise  a  constitution,  instead 
of  embodying  only  relatively  fundamental 
rules  of  right,  as  generally  understood  by 
all  English-speaking  communities,  would  be- 
come the  partisan  of  a  particular  set  of  ethi- 
cal or  economical  opinions,  which  by  no 
means  are  held  semper  uhique  et  ah  omni- 
bus. 

Even  if  the  provision  before  us  should 
seem  to  us  not  to  have  been  justified  by  the 
circumstances  locally  existing  in  California 
at  the  time  when  it  was  passed,  it  is  shown 
by  its  adoption  to  have  expressed  a  deep- 
seated  conviction  on  the  part  of  the  people 
concerned  as  to  what  that  policy  required. 
Such  a  deep-seated  conviction  is  entitled  to 
great  respect.  If  the  state  thinks  that  an 
admitted  evil  cannot  be  prevented  except  by 
prohibiting  a  calling  or  transaction  not  in 
itself  necessarily  objectionable,  the  courts 
cannot  interfere,  unless,  in  looking  at  the 
substance  of  the  matter,  they  can  see  that 
it  "is  a  clear,  unmistakable  infringement  of 
rights  secured  by  the  fimdamental  law." 
Booth  V.  Illinois,  184  U.  S.  425,  429,  46  L. 
ed.  623,  626,  22  Sup.  Ct.  Rep.  425,  427.  No 
court  would  declare  a  usury  law  unconstitu- 
tional, even  if  every  member  of  it  believed 
that  Jeremy  Bentham  had  said  the  last  word 
on  that  subject,  and  had  shown  for  all  time 
that  such  laws  did  more  harm  than  good. 
The  Sunday  laws,  no  doubt,  would  be  sus- 
tained by  a  bench  of  judges,  even  if  every 
one  of  them  thought  it  superstitious  to  make 
any  day  holy.  Or,  to  take  cases  where 
opinion  has  moved  in  the  opposite  direction, 
wagers  may  be  declared  illegal  without  the 
aid  of  statute,  or  lotteries  forbidden  by  ex- 
press enactment,  although  at  an  earlier  day 
they  wei^  thought  pardonable  at  least.  The 
case  would  not  be  decided  differently  if  lot- 
teries had  been  lawful  when  the  14th  Amend- 
ment became  law,  as  indeed  they  were  in 
some  civilized  states.  See  Bollock  y.  State, 
73  Md.  1,  8  L.  R.  A.  671,  20  Atl.  184. 

We  cannot  say  that  there  might  not  be 
conditions  of  public  delirium  in  which  at 
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least  a  temporary  prohibition  of  sales  on 
iiiurgins  would  be  a  salutary  thing.  Still 
li'AA  can  we  say  that  there  might  not  be  con- 
ditions in  which  it  reasonably  might  be 
thouffht  a  salutary  thing,  even  if  we  disa- 
greed with  the  opinion.  Of  course,  if  a  man 
can  buy  on  margin  he  can  launch  into  a 
610]  much  *more  extended  venture  than  where  he 
must  pay  the  whole  price  at  once.  If  he 
pays  the  whole  price  he  gets  the  purchased 
article,  whatever  its  wortS  may  turn  out  to 
be.     But  if  ho  buys  stocks  on  margin  he  may 

Eut  all  his  property  into  the  venture,  and 
sing  unable  to  keep  his  mar^ns  good  if  the 
stock  market  goes  aown,  a  slight  fall  leaves 
him  penniless,  with  nothing  to  represent  his 
outlay,  except  that  he  has  had  tne  chances 
of  a  bet.  Tnere  is  no  doubt  that  purchases 
on  margin  may  be  and  frequently  are  used 
as  a  means  of  gambling  for  a  great  gain  or  a 
loss  of  all  one  has.  It  is  said  that  in  Cali- 
fornia, when  the  Constitution  was  adopted, 
the  whole  people  were  buying  mining  stocks 
in  this  way  with  the  result  of  infinite  dis- 
aster. Caahman  v.  Root,  89  Cal.  373,  382, 
383,  12  L.  R.  A.  511,  26  Pac.  883.  If  at  that 
time  the  provision  of  the  Constitution,  in- 
stead of  being  put  there,  had  been  embodied 
in  a  temporary  act,  probably  no  one  would 
have  questioned  it,  and  it  would  be  hard  to 
take  a  distinction  solely  on  the  ground  of 
its  more  permanent  form.  Inserting  the 
provision  in  the  Constitution  showed,  as  we 
nave  said,  the  conviction  of  the  people  at 
large  that  prohibition  was  a  prop«r  means 
of  stopping  the  evil.  And  as  was  said  with 
regard  to  a  prohibition  of  option  contracts 
in  Booth  v.  Illinois,  184  U.  S.  426,  431,  46 
L.  ed.  623,  027,  22  Sup.  Ct.  Rep.  426,  we  are 
unwilling  to  declare  the  judgment  to  have 
been  wholly  without  foundation. 

With  regard  to  the  objection  that  this  pro- 
vision strikes  at  only  some,  not  all,  of  the 
objects  of  possible  speculation,  it  is  enough 
to  say  that  probably  in  California  the  evil 
sought  to  be  stopped  was  confined  in  the 
main  to  stocks  in  corporations.  California 
is  a  mining  state,  and  mines  offer  the  most 
striking  temptations  to  people  in  a  hurry  to 
get  rich.  Mines  generally  are  represented 
by  stocks.  Stock  is  convenient  for  purposes 
of  speculation,  because  of  the  ease  with 
which  it  is  transferred  from  hand  to  hand, 
as  well  as  for  other  reasons.  If  stopping 
the  purchase  and  sale  of  stocks  on  margin 
would  stop  the  gambling  which  it  was  de- 
aired  to  prevent,  it  was  proper  for  the  people 
of  California  to  go  no  farther  in  what  they 
forbade.  The  circumstances  disclose  a  rea- 
sonable ground  for  the  classification,  and 
thus  distinguish  the  case  from  Connolly  v. 
Uniofi  Sever  Pipe  Co,  184  U.  S.  640,  40  L. 
cd.  070,  22  Sup.  Ct.  Rep.  431.  We  cannot 
[611]say  that  treating  stocks  *of  corporations  as 
a  class  subject  to  special  restrictions  was 
unjust  discrimination  or  the  denial  of  the 
equal  protection  of  the  laws. 
Judgment  affirmed, 

Mr.    Justice    Brewer  and    Mr.   Justice 
dissfintftd 
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(See  8.  C.  Reporter's  ed.  611-617.) 

Foreign  oorporationa — traneaotion  of 
neae  within  etate — statute*— n^tos 
active — impairing  obligation  of  oonti 
regulation  of  interstate  oommerot 
ity  of  severable  provisions. 

1.  A  contract  under  which  a  foreign  eo 
tlon  Is  to  have  the  management  of  tlM 
ufactoring  In  a  factory  within  the  stat 
Is  to  assist  In  the  operation  of  soch  f 
and  keep  it  supplied  with  a  snperintc 
calls  for  the  transaction  of  business  ' 
the  state,  within  the  meaning  of  Wis. 
1898,  if  1770b,  4078,  forbidding  f 
corporations  to  transact  business  1 
state  until  they  haye  filed  a  copy  ol 
charter  with  the  secretary  of  state. 

2.  A  statute  which  prohibits  a  forelsi 
poratlon  which  has  not  filed  a  copy 
charter  with  the  secretary  of  state, 
tran8a<;ting  business  in  the  state  aft 
date  on  which  such  statute  goes  Into 
Is  not  retroactive  with  regard  to  thai 
ness,  even  though  such  business  be  d 
pursuance  of  an  earlier  contract. 

8.  The  obligation  of  a  contract  which  ca 
th«  transaction  of  busluess  within  fh« 
by  a  foi^lgn  corporation  which  has  nc 
a  copy  of  its  charter  with  the  secret 
state  is  not  impaired  by  Wis.  Stat  IC 
1770b,  4978,  making  such  contracts 
Toid  on  the  corporation's  behalf,  bnt  « 
able  against  It,  although  such  statnl 
by  Its  terms  not  to  go  into  effect  ontl 
the  contract  was  entered  into, — at 
where  It  was  enacted  before  the  ei 
was  made. 

4.  A  contract  under  which  a  foreign  o 
tlon  was  to  superintend  the  operatloi 
factory  within  the  state,  and  control 
die,  and  sell  its  output,  is  not  rellevei 
the  operations  of  Wis.  Stat  1808,  H 
4078,  prohibiting  foreign  corporatlOBi 
transacting  business  within  the  stati 
they  have  filed  a  copy  of  their  chartc 
the  secretary  of  state,  because  the  c 

NOTS. — On  recognition  or  exclusion  of 
corporations — see  notes  to  Cone  Export  < 
mission  Co.  v.  Poole   (S.  C.)  24  L.  B.  J 
McCanna  k  F.  Co.  y.  Citisens*  Trust  A 
Co.  24  C.  C.  A.  13. 

As  to  ichcn  a  foreign  corporation  it 
businesM  within  the  state — see  note  to  ^ 
T.  Heakin,  33  C.  C.  A.  585. 

As  to  the  vulidity  of  contracts  mads 
sign  corporations  u?hich  have  not  oompM 
the  statutory  conditions  of  the  right  to  i 
ness  in  a  state — see  note  to  Edison  Gener 
trie  Co.  ▼.  Canadian  Pacific  Nay.  Co.  ( 
24  L.  R.  A.  315. 

On  the  exclusion  of  foreign  oorporui 
an  interference  with  intertiate  oominer 
note  to  Kindel  y.  Beck  k  P.  Lithograph 
(Colo.)   24  L.  R.  A.  311. 

As  to  what  latcs  are  void  as  <mpoirlk 
gation  of  contracts — see  notes  to  Fraiikll 
ty  Orammnr  School  v.  Bnlley  (Vt.)  10. 1 
403 ;  Fletcher  v.  Peek.  3  L.  ed.  U.  8.  1( 
('anna  &  F.  Co.  v.  Citizens'  Trust  k  Soi 
24  C.  C.  A.  20 :  Montana  OrePurchadaf 
J  I'uHion  k  M.  Consol.  Copper  k  S.  Mia. 
C.  C.  A.  12. 


IMt. 


DxAMORD  Qlub  Go.  v.  Uktrd  Statbi  Glue  Go. 


plated  timfllc  In  tlie  product  might  extend  be- 
joDd  the  llmltt  of  the  state. 
L  The  validity  of  Wla.  SUt.  1898,  ||  1770b, 
4978,  10  far  as  It  prohibits  foreign  corpora- 
tions from  transacting  business  within  the 
state  nntll  they  have  filed  a  copy  of  their 
charter  with  the  secretary  of  state,  Is  not 
affected  by  Its  poeslble  Invalidity  as  respects 
partnerships,  where  It  Is  apparent  on  the  face 
of  the  statute  that  the  application  of  Its  pro- 
visions to  corporations  Is  severable  from  and 
bidependent  of  Its  application  to  partner- 
ihlps. 


[No.  119.] 

Ar$U€d  December  16,   17,   1902. 
January  6, 190$. 


Decided 


IN  ERROR  to  the  (Mrcuit  Court  of  the 
I  United  SUies  for  the  Eastern  District  of 
Wiioonsin  to  review  a  judgment  in  favor  of 
defendant  in  an  action  for  a  breach  of  a 
written  oontract.    Affirmed. 

See  same  case  below,  on  demurrer  to  mat- 
ter set  up  in  the  answer  as  barring  the  ac- 
tioQ,  103  Fed.  838. 

The  facts  are  stated  in  the  opinion. 

Mr.  Bdmmr  A.  Baaerof  t  argued  the 
ouise,  and,  with  Meaera.  Franklin  D.  Locke, 
Otwrge  H.  Hoyea,  and  Samuel  Adams,  filed 
&  brief  for  plidntiff  in  error: 

The  provisions  of  the  Wisconsin  statute 
coooeming  partnerships,  jointpstock  com- 
ptides,  and  unincorporated  associations  are 
void,  being  in  conflict  with  §  2,  article  4,  of 
tbe  United  States  <:k>nfititution  and  with  the 
Uth  Amendment  Therefore,  as  the  act  had 
but  a  single  purpose, — ^to  impose  special  con- 
ditions  on  all  foreign  business  concerns 
^e,— the  whole  act  must  fall. 

Baals  of  AuguBta  v.  Earle,  13  Pet.  519,  10 
L.  el  274;  Paul  v.  Virginia,  8  Wall.  168,  19 
Jj  ed.  367 ;  Bomet  v.  People,  168  111.  425,  48 
K.  E.  91;  Allen  ▼.  Louisiana,  103  U.  S.  80, 
20  L.  ed.  318;  SUtueon  r.  Racine,  13  Wis. 
^i  Virginia  Coupon  Oaaea,  114  U.  S.  270, 
*«6  nom.  Poindexter  v.  Oreenhow,  S29  L.  ed. 
186,  6  Sup.  Ct  Rep.  903,  962 ;  Trade  Mark 
<^,  100  U.  8.  82,  sub  nom.  United  States 
▼.  Bteffens,  26  L.  ed.  550 ;  Pollock  v.  Farm- 
^  Loan  d  T.  Co.  158  U.  S.  601,  39  L.  ed. 
J108,  16  Sup.  Ct.  Rep.  912;  Cooley,  Const. 
Urn.  p.  178. 

The  Wisconsin  statute,  if  it  affords  a  de- 
fease to  the  action  on  this  contract,  is  in  so 
^  oneonstitutionai  as  impairing  the  obli- 
fitioiis  of  the  contract 

Waiter  v.  Whitehead,  16  Wall.  314,  21  L. 
•1  867 ;  Peninsular  Lead  d  Color  Works  v. 
^tiofi  Oil  d  Paint  Co.  lOO  Wis.  488,  42 
L.  R.  A.  381,  76  N.  W.  359;  Winter  v. 
«^OMi,  10  Ga.  190,  64  Am.  Dec.  379;  Rob- 
*«o»  T.  McGee,  9  Cal.  81,  70  Am.  Dec. 
W8;  Austin  ▼.  Burgess,  36  Wia.  186;  Green 
▼•  BiddU,  8  Wheat.  1,  5  L.  ed.  547 ;  Hope 
*«♦.  Ins.  Co.  y.  Flynn,  38  Mo.  483,  90 
^  Dec  438 ;  Fletcher  ▼.  Peck,  6  Cranch, 
^>  3  L.  ed.  162. 

^atntes  are  never  retroactive  unless 
^riy  so  intended.  A  statute  enacted  at 
^  time,  to  go  into  force  at  another,  is  to  be 


deemed  for  all  purposes  as  enacted  at  the 
later  time,  and  need  not  be  regarded  by  any- 
one until  that  time. 

Sedgw.  Statutory  ft  Const.  Law,  p.  83; 
Endlich,  Interpretation  of  Statutes,  S  409; 
Bishop,  Written  Laws,  §  31;  Wade,  Rotro- 
octive  Laws,  S  33;  Dewart  ▼.  Purdy,  29  Pa. 
113;  23  Am.  k  Eng.  Enc.  Law,  1st  ed.  p. 
218;  Com.  v.  Fowler,  10  Mass.  290;  Jackman 
v.  Oarland,  64  Me.  133;  Sammis  v.  Bennett, 
32  Fla.  458,  22  L.  R.  A.  48,  14  Sa  90 ;  Lar- 
rabee  y.  Talbott,  5  Gill.  426,  46  Am.  Deo. 
637 ;  Ea  parte  Eames,  2  Story,  322,  Fed.  Caa. 
No.  4,237;  Charless  y.  Lamberson,  1  Iowa, 
435,  63  Am.  Dec.  457;  Rice  v.  Ruddiinan, 
10  Mich.  125;  State  ea  rel.  Atty.  Ocn.  ▼. 
Mcssmore,  14  Wis.  163;  State  y.  Bond,  49  N. 
C.  (4  Jones  L.)  9. 

Therefore  a  contract  made  b^ween  the  en- 
actment and  going  into  effect  of  a  statute 
cannot  be  affected  by  the  statute.  Such  an 
effect  would  impair  the  obligations  of  the 
contract. 

Mix  y.  Vail,  86  111.  40;  SeouHty  Sav.  d  L. 
Asso.  y.  Elbert,  153  Ind.  198,  64  K.  E.  753 ; 
National  Borne  Bldg.  d  L.  Asso.  y.  Black, 
153  Ind.  701,  55  N.  E.  743. 

The  contract  between  the  parties  related 
to  and  covered  interstate  commerce,  and 
therefore  was  protected  against  the  applica- 
tion of  the  Wisconsin  statute. 

Cooper  Mfg.  Co.  y.  Ferguson,  113  U.  S. 
727,  28  L.  ed.  1137,  5  Sup.  Ct.  Rep.  739; 
McCaU  y.  California,  136  U.  S.  104,  34  L.  cd. 
391,  10  Sup.  Ct.  Rep.  881;  Robbins  v.  Shelby 
County  Tawing  Diet.  120  U.  S.  489,  30  L. 
ed.  694,  1  Inters.  Com.  Rep.  45,  7  Sup.  Ct. 
Rep.  692;  Corson  v.  Maryland,  120  U.  S. 
502,  30  L.  ed.  699,  1  Inters.  Com.  Rep.  50, 
7  Sup.  Ct.  Rep.  655;  Milan  Mill  d  Mfg.  Co. 
y.  Oorten,  93  Tenn.  590.  26  L.  R.  A.  135,  4 
Inters.  Com.  Rep.  851,  27  S.  W.  971. 

No  legislative  intent  is  shown  in  this  stat- 
ute, properly  construed,  to  release  Uie  United 
States  Glue  Company  from  performance  of 
its  contract. 

.^tna  L.  Ins.  Co.  v.  Harvey,  11  Wis.  394; 
Harris  y.  Runnels,  12  How.  79,  13  L.  ed. 
001. 

The  contract  as  construed  by  the  parties 
did  not  require  the  plaintiff  in  error  to  do 
business  in  Wisconsin ;  and  where  parties  to 
a  contract  have  by  their  acts  put  a  practical 
working  construction  on  it,  the  court  will 
follow  such  construction. 

Chicago  v.  Sheldon,  9  Wall.  50,  19  L.  ed. 
594;  Long-Bell  lyumber  Co.  v.  Stump,  30  C. 
C.  A.  260,  57  U.  S.  App.  546,  86  Fed.  574; 
Winchester  v.  Glazier,  152  Mass.  316,  9  L. 
R.  A.  424,  25  N.  E.  728;  Topliff  v.  TopUff, 
122  U.  S.  121,  30  L.  ed.  1110,  7  Sup.  Ct.  Rep. 
1057. 

The  plaintiff's  acts  under  the  contract 
were  nci  "doing  business"  in  Wisconsin,  as 
forbidden  by  the  statute. 

United  States  v.  Amefrtcan  Bell  Telvph.  Co. 
29  Fed.  17 ;  American  Loan  d  T.  Co.  v.  East 
d  West  R.  Co.  37  Fed.  242;  Kilgore  v.  Smith, 
122  Pa.  48,  15  Atl.  698;  6  Thomp.  Corp.  ^ 
79.36;  Scruggs  v.  Scottish  Mortg.  Co.  54  Ark. 
5GG,   16  S.  W.  563;  £i.  S.  Morgan  d  Co.  v. 
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White,  101  Ind.  413;  Beard  v.  Union  d 
Amei'ioan  Pub.  Go.  71  Ala.  60;  Sullivan  v. 
Sullivan  Timber  Co.  103  Ala.  371,  25  L.  R. 
A.  ri43,  15  So.  041;  Cooper  Mfg.  Go.  v.  Ferg- 
uson, 113  U.  S.  727,  28  L.  ed.  1137,  5  Sup. 
Ct.  Rep.  739;  Utlcy  v.  Clark-Oardner  Lode 
Afin.  Co.  4  Colo.  369;  8t.  Louie  Wire  Mill 
Co.  V.  Consolidated  Barb-Wire  Co.  32  Fed. 
802. 

The  alleged  violati<Mi  of  the  statute  by 
the  Diamond  Glue  Company  had  no  connec- 
tion with  the  breach  of  the  contract  by  the 
United  States  Glue  Company  for  which  suit 
was  brought.  If,  under  the  statute,  the 
United  States  Glue  Company  had  the  right 
to  repudiate  the  contract,  it  waived  that 
right  by  its  conduct. 

Weeks  v.  Robie,  42  N.  H.  316;  Lawrence 
V.  Dale,  3  Johns.  Ch.  23;  2  Herman.  Estop- 
pel, §§  1039,  1040,  1043,  1040;  Genoa  v. 
Van  Alstine,  108  111.  555. 

The  Wisconsin  statute,  which  by  its  terms 
did  not  go  into  effect  until  September  1, 
1808,  was  not  such  a  law  of  the  state  on 
June  25,  1898,  that  it  entered  into  and 
formed  a  part  of  the  contract  made  on  that 
dav. 

Com.  V.  Bennett,  108  Mass.  30;  Price  v. 
flopkin,  13  Mich.  318;  State  ex  rel.  Atty, 
Gi-n.  V.  Measmore,  14  Wis.  163;  Gargill  v. 
PoHcr,  1  Mich.  369. 

An  executory  contract  may  be  impaired 
by  a  statute  enacted  after  the  contract  was 
made. 

Bedford  v.  Eastern  Bldg.  d  L.  Aaao.  181 
IT.  S.  227,  46  L.  ed.  834,  21  Sup.  Ct.  Rep. 
507. 

Messrs.  Charles  Quarles  and  J.  V. 
Qnarles  argued  the  cause,  and,  with  Mr. 
(ivorge  Lines,  filed  a  brief  for  defendant  in 
error : 

This  decision  of  the  court  of  last  resort  of 
the  state  of  Wisconsin,  at  least  as  to  the  con- 
struction to  be  given  this  statute,  will  be 
adopted  and  followed  by  this  court. 

WaiersPivree  Oil  Co.  v.  Texas,  177  U.  S. 
28,  44  L.  ed.  657,  20  Sup.  Ct,  Rep.  618. 

A  state  may  totally  exclude  foreign  cor- 
porations, or,  as  a  condition  of  recognition, 
impose  such  terms  and  conditions  as  the 
:^tnte  may  think  proper,  except  "where  a  cor- 
poiation  created  by  one  state  rests  its  right 
to  enter  another  and  to  engage  in  business 
therein,  upon  the  Federal  nature  of  its  busi- 
n(»ss/' 

Hooper  v.  California,  155  U.  S.  648,  39  L. 
ed.  207,  5  Inters.  Coin.  Rep.  610,  15  Sup.  Ct. 
IXvp.  207;  Cooper  Mfg.  Co.  v.  Ferguson,  113 
U.  S.  727,  28  L.  ed.  1137,  6  Sup.  Ct.  Rep. 
730. 

It  is  perfectly  apparent  upon  the  face  of 
the  act,  and  from  the  subsequent  action  of 
the  Wisconsin  legislature,  that  the  inclusion 
of  partnerships  was  not  the  main  purpose  of 
the  act,  or  in  any  way  essential  to  it,  but  is 
separable  and  may  be  treated  as  null  with- 
out affecting  the  main  purpose  of  the  stat- 
ute*. 

Cooley,  Const.  Lim.  209,  211;  Alleti  v. 
Louisiana,  103  U.  S.  80,  26  L.  ed.  318;  Vir- 
ginia Coupon  Cases,  114  U.  S.  305,  auh 
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nam.  Poindexter  t.  Chreenhow,  29  L.  ed. 
198,  5  Sup.  Ct  Rep.  903,  962;  Baldwin  ▼. 
Franks,  120  U.  S.  678,  30  L.  ed.  766,  7  Sup. 
Ct.  Rep.  656,  763. 

The  power  of  Congress  to  regulate  inter- 
state commerce  is  confined  to  actual  inter- 
course, and  not  to  contemplated  sales. 

Coe  v.  Errol,  116  U.  S.  617,  29  L.  ed.  716, 
6  Sup.  Ct.  Rep.  475. 

Manufacturing  corporations  and  all  otber 
corporations  whose  business  is  of  a  local  and 
domestic  nature  are  subject  to  the  control  of 
the  state. 

Crulcher  v.  Kentucky,  141  U.  S.  47,  36  L. 
ed.  649,  11  Sup.  Ct.  Rep.  851. 

And  this,  irrespective  of  the  propositioii 
that  a  part  of  the  business  of  such  a  manu- 
facturing corporation  may  be  the  sale  of  its 
products  in  other  states. 

United  States  v.  E.  C.  Knight  Co.  156  U. 
S.  1,  39  L.  ed.  325,  15  Sup.  Ct.  Rep.  249; 
Prentice  &  Egan,  Commerce  Clause  of  Fed. 
Const,  pp.  326  et  seq.;  Hopkins  v.  United 
States,  171  U.  S.  578,  43  L.  ed.  290,  19  Sup. 
Ct.  Rep.  40. 

A  foreign  corporation  finding  itself  within 
the  state  of  Wisconsin  as  a  matter  of  grace 
could  not  by  its  own  act  acquire  any  vested 
right,  as  against  the  state,  to  continue  its 
domicil  therein. 

State  ex  rel.  Crow  v.  Firemen^s  Fund  Ina, 
Go.  152  Mo.  1,  46  L.  R.  A.  363,  52  S.  W.  505; 
Doyle  v.  Continental  Ins.  Co.  94  U.  S.  535t 
24  L.  ed.  148;  Confiecticut  Mut.  L.  Ins,  Co. 
V.  Spratley,  172  U.  S.  602,  43  L.  ed.  569,  19 
Sup.  Ct  Rep.  308. 

The  contract  having  been  made  after  the 
passage  and  publication  of  the  statute,  it 
was  necessarily  made  with  a  view  to  the  stat- 
ute and  subject  to  its  terms. 

Ford  V.  Chicago  Milk  Shippers*  Asso.  165 
111.  166,  27  L.  R.  A.  298,  39  N.  E.  651;  Pin- 
ney  v.  Nelson,  183  U.  S.  144,  46  L.  ed.  125, 
22  Sup.  Ct.  Rep.  52;  Stine  v.  Bennett,  13 
Minn.  153,  Gil.  138;  Griffon  v.  The  Mayor^ 

5  Mart.  N.  S.  279 ;  Johnson  v.  Fay,  16  Gray, 
144. 

The  statute  in  question,  even  if  retro- 
active, did  not  impair  the  obligation  of  the 
contract. 

Curtis  V.  Whitney,  13  Wall.  68,  20  L.  ed. 
513;  Jackson  ex  dem.  Hart  v.  Lamphire,  3 
Pet.  290,  7  L.  ed.  683;  Coulter  v.  Stafford, 

6  C.  C.  A.  18,  16  U.  S.  App.  118,  66  Fed.  664^ 
McCracken  v.  Hayward,  2  How.  608,  11  L. 
ed.  397;  Ogden  v.  Saunders,  12  Wheat.  213, 
6  L.  ed.  606;  Cooley,  Const.  Lim.  344,  345. 

Mr.  George  Lines  also  filed  a  separate 
brief  for  defendant  in  error: 

Plaintiff  was  transacting  business  in  the 
state  of  Wisconsin  under  the  contract. 

Connecticut  Mut.  L.  Ins.  Co.  v.  Sproile^, 
172  U.  S.  602,  43  L.  ed.  569,  19  i^up.  Ct.  Rep. 
308;  Cooper  Mfg.  Co.  v.  Ferguson,  113  U.  8. 
727,  28  L.  ed.  1137,  6  Sup.  Ct.  Rep.  739; 
Farrior  v.  New  England  Mortg.  Secwr.  Oo. 
88  Ala.  275,  7  So.  200;  Com.  y.  Standaird 
Oil  Co.  101  Pa.  119;  Santa  Clara  FemaU 
Academy  v.  Sullivan,  116  III.  375,  66  Am. 
Rep.  776,  6  N.  £.  183;  Pennsylvania  Co.  /or 
Ins.  on  Lives  d  O.  A.  v.  Bauerle,   143  III. 
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tn,SS  N.  E.  1S6;  Fanrtera'  Loan  i  T.  Ot  the  pliintiff  exoept«d,  coDtendlng  that  th« 

1,  Laht  Birtet  llUv.  B.  Co.   1T3  lit.  439,  S  Btatuto  did  not,  and  could  not,  oonttitution- 

N.  E.  55.  ilII^  HfTect  its  righti  under  Uie  contrut  in 

Since  the  contract  !■  plain,  unambiguoui  question.     It  bringa  tiie  case  here  by  >  writ 

lud  in  DO  way  obscure,  there  is  no  room  fo  of  error. 

ronitniction,  practical  or  otherwise.  The  contmct  wia  one  by  niiieh  it  waa 

Vkicago  T.  fifteldon,  ft  Wall.  60,  ID  L.  ed  agreed   that  the  plaintiff  ahould   superviw 

5H.  the  plans  for  a  glue  factory  to  be  built  by 

Only   lam    passed   after   a   contract   hsj  the  defendajit  on  «  site  to  be  selected  within 

ctme  into  existence  can   impair  its  obliga  sixty  days;  that  it  should  hxve  the  mojiage- 

t)M.  ment  of  the  majiufacturina  in  the  same,  and 

EdaardM  r.  Kaaney,  96  U.  8.  695,  24  L  should  operate  it  for  the  defeaduit;  thatita 

td.  793;  iJenny  v.  Bennett,   128  U.  S.  489  ofl'icera   should   give   Lhe   factory   tuch  per- 

12  L  ed.  491,  9  Sap.  Ct  Rep.  134;  2  Rap  sonal  supervision  as  might  be  neceaaary,  and 

''it  k  L.   Iaw   Diet.   936;    Andenon,   I^n  give  the  defendant  in  Ute  management  and 

'    TM;  Johmon  r.  Fay,   19  Gray,   144  o|>eratiDn  ot  the  factory  the  benefit  of  their 

.    ..  r.  Bennett,  lOB  Maas.  30,  11  Am.  Rep  experience  and   of  the  plaintiff's;  that  the 

104;  Baker  v.  Joknwn,  2  Rob.  670;  Bmit)  plaintiff   should    furnish   and   keep   the  de- 

j.MorTiion,2i  Fie'k.  i30;  8tin«  V.  Bennett  fendajit    supplied    with    &    luperintendenti 

\i  Minn.   153,  Qil.   138;   Logan  v.   Slate,  I  that  it  should  control,  handle,  ajid  adl  the 

HeUk.  442;   Sill  t.  State,  5  La,  725;   Si  entire  output  of  the  factory;  that  It  should 

Ktneyi,  66  Hun,   117,  9  N.  Y.   Supp.    182;  refrain    from   manufacturing   hide   or    calf 

/owt  T.  HutehiMon,  43  AU.  721;   Chuma*  ffl^Gs  at  ejiy  of  its  own  factories;  sjid  that 

m  T.  Polls,  2  Mont.  242;  Wartman  v.  Phil  '*   should   guarantee   payment   on   all  Milet 

AlelpUo,  33  Pa.  202.  made  by  it,  and  should  receive  certain  com- 

The  passage  or  enactment   of    a    statutt  missions  for  it«  services.     The  contract  was 

B«an«  the  completion  of  the  formalities  re-  to  ™n  'or  Ave  yeajs  from  the  time  that  the 

piired  by  the  fundamental  law,  and  has  no  Pl""'  ""  finished  and  began  work.     It  was 

rdtUoo  to  the  time  when  the  statute  may  anderrtood   that  the   proposed   factory  waa 

hceme  operative,  except  in  those  few  cases  1*   be   in   Wisconsin,     a   site   was   selected 

liMC  the  statute  itaelf  provides  a  different  '^^^  Milwaukee,  and  in  a  little  over  a  year 

mis  of  intcrpreUtion,  or  tie  context  showi  !.''""  *"<■  a™  oj  "«  contract,  on  July  26  or 

tut  the  word  "paaaage,"  or  other  similar  ^^'  ^^^^'  "•«  Pl'"'  '^^  '•"'1*  *»<*  P"*  *" 

wrd,  was  intended  to  mean  the  time  of  tak-  ■^£,'?'^"'"v .        ,  ,v    ,--         -      ... 

ill  ^ect.  ^"^  section  of  the  Wisconsin  statutes  re- 

ClurUu  T.   Lamberion,   I   Iowa,   435,  63  ^  on  by  the  defendant,  "stated  more  at [613] 

Abl  Dec   467  ">g"it  forbade  corporations  organized  other- 

A  itatute  may  not  be  operative  until  it  *'«"  *-*'}"\   »'?^^   *^«  laws  of   that  state  to 

BPubllAed;  but  it  does  not  follow  that  the  "f""^*^^  ""^'"T*  '"  ^^°  '*f*tu"''H  -'^ 

pMler  aids  in  the  enactment,  or  is  part  of  i>l™ld    have   filed   a   copy  of   their  charter 

tie  Uw-making  power.  "^^^  *•>«  »^re\a.ry  of  stat«,   which   act,   by 

JImi  v.  Bi^f^l.  15  Wis.  158.  *«  ^""."'l^"^»**'  '""^^^"'^  "«'  secretary 

Plaintiff  could    not    by    contract  acquire  >f  state  the  attorney  of  tie  corporation  for 

My  vnted  right  to  do  business  in  WUcon-  J"'  ««rv.ce  of  process.     A  fsil-re  to  comply 

ijg                  "  *ith   any   of  the   provisions  of   the  section 

iielcher  v.  Peck,  6  Cranch.  87,  3  L.  ed.  '"^'i'!^^  Pl ,?**"'''. w"°"  ^  "  ***"■    }*-  '"a' 

IK;  Bidf,^  r.   BMtem  Bidg.   d  L.  A«o.  "°'"^^  further  that  every  contract  made 

181  U.  8.  227,  46  L.  ed.  834,  21  Sup.  Ct  Rep.  V'^.^^  corporation  affecting   the  personal 

[jj  '  '  r  -i-  inJ>ility  thereof  or  relating  to  property 
vithin  the  state  before  compliance  with  the 
lection  should  be  wholly  void  on  its  behalf, 

■  Ln>  »iiin  •"*■  should  be  enforceable  against  it.     A  fee 

^ui^-«rtion  upon  a  written  contract  Vl'^i^^,"^  TV"     n?  ''.'^'f/^" 

1I«lAgi«  a  br««h   -^   claiming  damages.  f^ittnSHwZ*                                    '^''■ 

It  wu  brought  in  the  United  SUtes  circuit  '»     '?.       1     A         .)■       *  j  *    .■            _. 

Wrt  for  t^  ««tern  dUtrict  of  Wisconsin  .^•'•=?'!^'^.^  ^^^  '"±T*f^  testimony  rf 

br  u  Illinois  corporaiion  against  a  Wiscon-  l"  P'""f  ^  \7"^.  P""'dent,  who  executed 

»i»r«.T«tion.    ^n  June  25,  1898,  the  date  ^^  <"»"t,""^t,  the  inalrument  was  signed  in 

■J«  the  contract  was  made,  a  law  had  been  *'"«>n«'n.  and  at  all  events,  if  it  was  exo- 

•Srted  in  Wisconsin,  to  go  into  operation  "''*'  '''"'  *  *''«™  to  the  carrying  on  of  busi- 

Itler,  on  September   1,  18B8,  requiring  cor-  "^ss  '"  tbat  state  by  the  plaintiff,  the  law 

pwations   incorporated   elsewhere  to   file  a  'f    Wisconsin    must    be     applied.      London 

«py  of  their  charter  with  the  secretary  of  I  »«!"■.  Co.  v.  Companhia  de  Moagen*  do  Bar- 

«sto,and  to  pay  a  small  fee  as  a  condition  -eiro,  167  V.  S.  149,  160,  161.  42  L.  ed.  121, 

of  doing  business    there.     Wis.    StAt.  ISSe,  7    Sup.   Ct.   Rep.   7S5 ;  Oravet   v.  Johneon, 

II  17T01,  4978.     ThU  it  was  admitted  that  63   Mass.   211,    16   U  R.  A.  834,   30   N.  E. 

^  plsintiff  had  not  done,  and  the  defend-  118.     There  is  no  controversy  on  this  point, 

sat  itt  up  tbat  the  contract  was  a  contract  )ut  it  is  said  that  the  contract  did  not  con- 

ta  do  business  in  Wisconsin  after  the  stat-  emplate  the  carrying  on  of  business  by  the 

nte  took  effect,  and  that  the  defendant  was  ilaintiff  In   Wisconsin,   that  at  most  it  is 

jutiaed  by  the  statute  in  declining  to  go  .mbiguous,  and  that  practically  it  was  con- 

Ba.    The  judge  >aat«ined  this  defense,  and  straed    in   acoordance   with    the    plaintiff'! 

in  u.  fc  sai 
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contention.  Th«  d«cUr«Uoit  la  on  the  con-  and  it  ia  uid  tlikt  lor  that  rakaon 
tiact,  and  by  that  the  plaintiff  must  atand  plaintiff  is  not  barred, 
or  fall.  We  see  no  ambiguit)'  in  ita  terms.  A  prohibition  ot  tho  doing  of 
The  plaintiff  waa  to  have  the  management  after  a  itatute  goea  into  «S«ot  la  not  retro- 
of  the  manufa«turii]g,  was  to  operate  the  active  with  regard  to  that  buainna,  Bros 
factory,  or  at  least  to  assist  in  operating  it,  though  the  business  be  done  in  pursiuuioa  of 
and  to  keep  it  tupplled  with  a  Buperintend-  an  earlier  oontraet.  *I%e  tuggMitioa  nMd-{6 
ent.  It  did  assist  in  opersiing  ay  tta  offl-  in^  discussion  is  whether  the  ttatnta  im- 
cert,  and  did  supply  a  Buperintendent,  and  pairs  the  obligation  of  the  oontracL  W* 
whether  in  his  superintendence  be  in  fAct  are  of  opinion  Uiat  it  is  not  otwi  to  that  ob- 
acted  as  agent  for  the  plaintiff  or  the  de-  iection.  We  leave  on  one  side  the  queatioa 
fendant,  what  the  contnun  requind  is  plain,  now  the  oblintioD  of  a  contract  can  be  im- 
1t  called  for  a  carrjing  on  of  busineu  in  paired  by  a  law  onactoi  before  the  oontraci 
Wisconsin  by  the  plaintiff  at  a  time  when  to  was  made.  Pinney  v.  Saltan,  1B3  U.  8.  lil, 
carry  it  on  without  filing  a  copy  of  the  147,  46  L.  ed.  1S6,  127,  22  Sup.  OL  Rap.  S2. 
plaintiff's  charter  was  forbidden  by  the  lawa  Again,  we  need  not  consider  in  ita  full 
of  the  state.  See  Connecticut  Mut.  L.  Int.  breadth  whether  or  how  far,  notwithstand^ 
Co.  Y.  Bpratley,  172  U.  S.  602,  611,  43  L.  ed.  ing  Beourilg  Bav.  d  L.  A»»o.  v.  EOtert,  16S 
G69,  G72,  19  Sup.  Ct  Rep.  SOS.  The  only  Ind.  198,  U  N.  E.  763,  a  corporation,  bf 
complaint  of  the  plaintiff  is  that  the  de-  making  a  contract  reaching  years  into  tfas 
(614]fendant  refused  to  pertonn  'that  contract  future,  can  exonerate  itself  from  all  poliM 
when  the  plaintiff  bod  filed  no  copy  of  its  or  license  laws,  on  the  ground  that  bf  indi- 
charter,  and  when  the  performance  was  for-  rection  they  make  performance  at  the  eon- 
bidden  by  the  law.  It  is  said,  to  be  sura,  tract  more  difficult  to  an  infinitesimal  da- 
that  the  part  refused  by  the  defendant  mu  gree.  Compsj^  Curlu  t.  Whilncy,  13  WaU. 
a  different  and  lawful  portion.  But  the  68,  71,  20  L.  ed.  613,  614;  Bedford  v.  Aiit- 
contract  wvs  m  entire  contract,  as  both  em  Bldg.  <£  h.  A.aaa.  IBl  U.  B.  227,  241,  U 
parties  agree,  and  therefore  whatever  the  L.  ed.  834,  844,  21  Bun.  Ct  Rep.  697.  Wa 
defendant  had  in  mind,  if  it  was  justified  by  shall  advert  to  parallri  eonsiderationa  !■ 
the  law,  in  refusing  to  perform  a  material  connection    with    the    alleged   interferene* 

fsrt,   it   was   justified   in   refusing  to  per-  with    oommerce    between    the    statea.     Tte 

)rm  any  portion.     See  Jfoifullen  v.   Bof-  prohibition  in  this  coae  is  not  abeolute,  but 

nan,  174  U.  8.  639,  43  L.  ed.  1117,  19  Sup.  is  <»ily  conditional  on  the  failure  to  deposit 

Ct.  Rep.  830.     It  is  allt^ed  to  have  declared  a  copy  of  the  plaintiff's  charter  and  to  ■pay 

the  contract  at  an  end.     We  may  add  that  a  small  fee.     It  is  merely  Incident  to  a  r«^ 

it  ia  not  a  question  of  election,  but  of  the  ulatlon  which,  but  for  the  contract,  nnqua*- 

l^ality  ot   performance,  and  therefore  the  tionably    would    be   proper,    and    vhleh    ia 

justiAcation  could  not  be  waived.  familiar  in  the  lews  of  the  statA     It  can  ba 

It   hardly   could   be   contended   that   the  avoided  by  compliance  with  the  regulation, 

contract   was    illegal,   on    the   ground    just  We  are  not  prepared  to  say  that  the  rcguU- 

sUied,  when  it  waa  made.     If,  Indeed,  it  had  tion  would  be  unreasonable  or  invalid  aa  to 

eontemplated  the  plaintiff's  going  on  with-  ^"oh  »  contract  as  this,  even  if  enacted  afl«r 

out   complying  with  the   statute,   it   would  t*io   contract   waa   made.     But  we  reat  our 

have  raised  a  question  which  we  need  not  dedaion  upon  the  narrower  (ground  oMha 

discuss.     But  it  must  be  taken  to  have  con-  forcing  «>nsideraUona  taken  m  oonneeUoa 

templated  legal  action,  and  if  filing  a  copy  *'";  ""^^  ™  ""  "'?'"'  ^^i  .„,«  _    ^ 
I  -K      V  — ~                     jt-«-     ™_j     t     «       The   suspension   clause  of   |  4978  waa  of 

of  Its  charter  was  a  condition  Precedent  of  i^„edUte  ™r.Uon,  and  therefore  waa  n>- 

the  plaintiff'a  ngbt  to  carry  out  H»  under-  ^j^  ^  the  plaintiff  and  defendant  of  itadf 

takings,  then  a  promise  might  bo  Implied  on  g„j   ^f  ^^^   ,^   suspended   and   for   haw 

Its   part  to  t«ke  the  necessary  steps      But  y  „  ^^f^  that  notioe  they  cootraetad 

if,  when  the  time  came,  the  plaintiff  did  not  f,,,   the   transacUon  of   business  within  tha 

take   those   steps,   the   defendant   had    the  jurisdiction  of  the  statute  and  after  the  atab 

legal   light  to   refuse   to  go  on,  whether  its  ute  should  have  gone  into  ^ect,  they  dUao 

right  be  put  on  the  ground  of  the  plaintiff's  with   notice   that,  if   nothing   dianged,  tha 

breitch  of  its  implied  undertaking  or  of  the  contemplated    buaineea    would   be   nnlawtol 

illegality  of  the  proposed  continuance  of  the  by   force   merely   of   prewnt  oonditions  aoi 

work.    The  plaintiff  contends,  however,  as  the  lapse  of  time,  nnleaa  the  plaintiff  aboiiM 

we  have  said,  thai  the  statute  did  not  and  ccanply   with   the  regulation.     In   aud  «ir> 

oould  not  apply  to  the  performance  d  the  ciunstances,  at  least,  it  seems  to  as  impo^ 

(mntract   in    suiL     It   will    be   remembered  sible  to  say  that  the  obligation  of  the  eoB- 

that  while  enacted  before  the  contract  waa  tract  is  impaired  within  Uie  meaning  of  tha 

made,  it  did  not  go  into  effect  until  after-  Constitution  in;  the  Wisoonsln  law.     State- 

warda,  although   ^ore  the  time   when  the  ments  made  with  a  'different  intent  in  •omeffl; 

factory  was  or  could  have  been  built  in  the  decisions,  to  the  ^ect  that  auapended  atat- 

ordinary  course  of  busineaB.     It  is  said  that  utee  are  to  be  read  aa  if  paiaed  on  tha  digr 

if  the  statute  ia  taken  to  govern  the  present  when  th^  go  into  opeiatioa,  do  not  appljr 

contract   it   impairs   the   obligation  of  that  to  a  eaoe  like  this.     Such  statubai  are  to  ba 

contract,  and  encounters  the  United  Statea  read   in   that   way   for  the  purpoaea  of   tha 

Constitution,  art.   1,  |    10.    It  is  assumed  operation  which  la  auapended,  tat  not  for 

that  to  allow  the  statute  any  operation  upon  all.     Btine  v.   Bnnett,   IS  Minn.   1S3,   IGT, 

the  oontraet  b  to  give  it  a  ratro^cUve  effect,  Gil.   138;  BnaiX  v.  JforrMOa,  22  Pick.  4M^ 
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432;  Ford  ▼.  OlUoago  Milk  Shijypers'  Amo. 
IW  m.  166,  181,  27  L.  R.  A.  298,  39  N.  E. 
661. 

It  U  Mid  th&t  the  contract  in  suit,  u  cax- 
ited  out,  wms  concerned  in  part  wiUi  inter- 
•tafte  oommerce,  and  therefore  was  free  from 
tiM  operation  ot  the  Wisconsin  statute.  The 
portion  of  the  conbraist  that  called  for  the 
mrrjiog  on  of  business  in  Wisconsin  was 
■ot  to  coocemed,  and  the  inseparable  provi- 
iiom  AS  to  selling  left  it  to  chance  or  ex- 
trinsic business  considerations  whether  the 
oontemplatad  tndDc  should  go  outside  the 
stete  or  not.    The  foundation  of  the  com- 
■leree  outside  the  state  was  doing  business 
within  it.    The  superintendence  and  manu- 
facture had  to  come  before  the  sale.    The 
small  requirements  of  this  act  before  sJlow- 
iag  the  plaintiff  to  do  business  in  the  state, 
if  good  as  to  that  business  taken  by  itself, 
trenot  made  bad  by  the  presence  in  the  con- 
tnet  of  an  ulterior  term  which  the  plaintiff 
Bight  or  did  intend  to  carry  out  by  trans- 
porting  the  products  of  the  business  else- 
vlore.    United  States  ▼.  S.  0.  Knight  Co, 
166  U.  8.  1,  13,  39  L.  ed.  326,  329,  16  Sup. 
Ct  Rm.  249;  Hopkins  v.  United  States,  171 
U.  8.  678,  692,  694,  43  L.  ed.  290,  296,  297, 
19  Sup.  Ct  Rep.  40.    T^e  interference  with 
the  regulatioo    of   commerce   between   the 
itatsB  in  more  remote  than  when  a  bridge 
bitivefln  two  states^  or  the  franchise  of  a 
doHMitie  corporation  created   with  the  in- 
toit  to  carry  on  such  commerce,  is  taxed. 
See  Hemderson  Bridge  Co,  ▼.  Henderson,  173 
U.  8.  692,  622,  623,  43  L.  ed.  823,  834,  19 
i^p.  Ct.  Ra>.  663;  Central  P.  jB.  Co.  ▼.  Cali- 
fornia, 162  TJ.  8.  91,  119,  126,  126,  40  L.  ed. 
MS,  913,  916,   16  8up.   Ct  Rep.  766.    In 
nedem  sodetks  ereiy  part  is  related  so  or- 
luiically  to  ertry  other  that  what  affects 
•07  portion  must  be  felt  more  or  less  by  all 
tbe  rest    Therefore,  unless  everything  is  to 
be  forbidden  and  legislation  is  to  come  to  a 
liop,  it  is  not  enough  to  show  that,  in  the 
vorldng  oi  a  statute^  there  is  some  tendency, 
logically  discernible;,  to  interfere  with  com- 
neroe  or  existing  contracts.    PracticsJ  lines 
btfs  to  be  drawn,  and  distinctions  of  degree 
[617]iiiiist  be  mada    8ee,  further,  *Kidd  v.  Pear- 
ton,  128  U.  a  1,  21,  32  L.  ed.  346,  2  Inters. 
Com.  Rep.  232,  9  Sup.  Ct  Rep.  6;  Coe  y. 
frwl,  116  U.  8.  617,  626,  627,  29  L.  ed.  716, 
718,  6  Sup.  Ct  Rep.  476;  Tredway  y.  Riley, 
n  Neb.  496,  49  K  W.  268. 

Yet  another  objection  to  the  statute  re- 
BHting  to  be  mentioned.  At  the  date  of  the 
eoatract  the  section  applied  to  partnerships 
•1  wdl  as  to  corporations.  It  is  argued 
that  Uie  act^  so  far  as  it  applied  to  the  for- 
mer, was  contrary  to  art  2,  |  4,  of  the  Con- 
"Utution  of  the  United  States,  and  to  the 
Uh  Amendment,  and  therefore  was  invalid 
throughout  We  shall  not  consider  the  va- 
liditv  of  the  law  as  applied  to  unincorpo- 
ritei  associations,  because,  in  our  opinion, 
the  tpplicatkm  of  the  provision  to  corpora 
tiom  was  severable  from,  and  independent 
of,  iti  application  to  partnerships,  so  that, 
even  if  in  the  latter  aspect  the  section  was 
M,  it  remained  unaffected  and  valid  so  far 
u  this  ease  is  concerned.  The  independence 
seems  to  us  obvious  on  reading  the  statute. 


and  is  emphasised  by  the  fact  that  the  next 
year  after  the  enactment,  before  the  comple- 
tion of  the  factoiT,  partnerships  were  struck 
out  of  the  act  Stat  1899,  chap.  361,  |  27. 
We  are  of  opinion  that  the  ruling  of  the  cir- 
cuit court  was  riffht,  and  that  the  judgment 
should  be  affirmcn. 
Judgment  affirmed. 


FELIX  M.  HANLEY  et  al.  Members  of  tlie 
Railroad  Commission  of  Arkansas,  Appts., 

V. 

KANSAS   CITY    SOUTHERN    RAILWAY 

COMPANY. 

(See  8.  C.  Reporter*!  ed.  617-621.) 

Interstate  commerce — state  regulation  of 
railroad  r€Ues — points  within  state — ship" 
ment  over  route  partly  outside  st€Ue, 

The  railroad  commission  of  Arkansas  csnnot, 
without  violating  the  commerce  clause  of 
the  Federal  Constitution,  fix  and  enforce 
rates  for  the  continuous  transportation  of 
goods  between  two  points  within  the  state 
of  Arkansas,  where  a  large  part  of  the  route 
is  outside  of  the  state,  through  the  Indian 
territory  or  Texas. 

[No.  131.] 
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Argued  and  Submitted  December  18,  1902 
Decided  January  5,  190S, 

APPEAL  from  the  Circuit  Court  of  the 
United  States  for  the  Eastern  District 

Note. — On  $tate  regulation  of  interstate  or 
foreign  commerce — see  notes  to  Norfolk  &  W.  U. 
Co.  ▼.  Com.  (Va.)  13  L.  R.  A.  107;  McCanna  St 
P.  Co.  V.  Cltlsens'  Trust  &  Surety  Co.  24  C.  C. 
A.  18;  Ratterman  t.  Western  U.  Teleg.  Co.  32 
L.  ed.  U.  S.  229 ;  Harmon  ▼.  Chicago.  37  L.  ed. 
U.  S.  216;  Cleveland.  C.  C.  &  St.  L.  R.  Co.  v. 
Backus.  38  L.  ed.  U.  S.  1041 :  and  Postal  Teleg. 
Cable  Co.  t.  Adams.  39  L.  ed.  U.  8.  311. 

On  legtalative  power  to  flm  tolU,  rates,  or 
prices — see  note  to  Winchester  &  L.  Tump.  Road 
Co.  V.  Croxton  (Ky.)  33  L.  R.  A.  177. 

This  case  settles  what,  since  the  decision  In 
Lehigh  Valley  R.  Co.  t.  Pennsylvania,  145  U. 
S.  192,  36  L.  ed.  672,  4  Intera  Com.  Rep.  87, 
12  Sup.  Ct.  Rep.  806.  bns  been  a  disputed  point, 
viz.,  whether  a  state  may  regulate  the  trans* 
portatlon  k>etween  two  points  within  the  state, 
over  a  route  which  passes  outside  the  state 
during  such  traneportatlon. 

It  had  previously  been  held  that  vessels  navl- 
gating  the  high  seas,  although  engaged  only  In 
the  transportation  of  goods  and  passengers  be- 
tween ports  and  places  In  the  same  state,  were 
subject  to  the  acts  of  Congress  regulating  the 
liability  of  the  owners  of  vessels  navigating  the 
high  seas,  by  virtue  of  the  power  of  Congress 
over  commerce.  liord  v.  Qoodall,  N.  &  P.  S.  S. 
Co.  102  U^S,  Jf41,  26  L.  ed.  224. 

And  that  the  California  state  railroad  com- 
missioners had  no  power  to  regiilate  or  Inter- 
fere with  transportation  by  a  steamship  com- 
pany between  ports  within  the  state  if  the  ves- 
sels  in  the  course  of  the  voyage  went  out  to 
8ca  more  'than  a  league  from  land,  as  they  thus 
[lassed  out  of  the  jurisdiction  of  the  state,  and 
were  brought  under  the  exclusive  control  of 
"ongress.  Padflc  Coast  S.  S.  Co.  v.  Railroad 
romrs.  9  Sawy.  253.  18  Fed.  10. 

Following  these  decisions  the  supreme  court 
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of  Arkansas  to  review  a  decree  for  plaintiff 
in  a  suit  to  enjoin  the  railroad  commission- 
ers of  Arkansas  from  fixing  and  enforcing 
railroad  rates.    Affirmed, 

See  same  case  below,  106  Fed.  363. 

The  facts  are  stated  in  the  opinion. 

Mr.  Charles  E.  Warner  submitted  the 
cause  for  appellants.  Messrs.  Winchester  d 
Martin  were  with  him  on  the  brief: 

The  completely  internal  commerce  of  a 
state  may  be  considered  as  reserved  for  the 
state  itself. 

Gibbons  v.  Ogden,  9  Wheat.  69,  6  L.  ed. 
39;  Western  U.  Teleg.  Co.  v.  Texas,  106  U. 
8.  460,  26  L.  ed.  1067. 

Navigation  cases  are  exceptions  to  the  rule 
that  commerce  between  points  in  the  same 
state,  though  incidentally  passing  through 
the  territory  of  another  state,  is  domestic  as 
distinguished  from  interstate  or  foreign 
commerce. 

Lord  V.  Ooodall,  N.  d  P.  8.  8.  Co.  102  U. 
S.  541,  26  L.  ed.  224;  Lehigh  Valleff  R.  Co. 
V.  Pennsylvania,  145  U.  8.  192,  36  L.  ed. 
672,  4  Inters.  Ck>m.  Rep.  87,  12  Sup.  Ct.  Rep. 
800;  Ex  parte  Boyer,  109  U.  8.  629,  27  L. 
ed.  1056,  3  Sup.  Ct  Rep.  434. 

The  carriage  of  f  reisht  between  two  points 
in  the  same  state,  with  incidental  passage 
over  another  state,  does  not  make  the  busi- 
ness interstate  commerce;  nor  does  it  de- 
prive the  state  of  power  and  control  over  it. 

Lehigh  Valley  R.  Co,  v.  Pennsylvania,  145 
U.  8.  192,  36  L.  ed.  672,  4  Inters.  Com.  Rep. 
87,  12  Sup.  Ct.  Rep.  806;  Dillon  v.  EHe  R. 
Co.  19  Misc.  116,  7  Inters.  Com.  Rep.  Appx., 
xxxvii,  43  N.  Y.  Supp.  320;  Campbell  v. 
Chicago,  M.  d  St.  P.  R.  Co.  86  Iowa,  587,  17 
L.  R.  A.  443,  4  Inters.  Com.  Rep.  403,  53 
N.  W.  351;  State  ex  rel.  Railroad  Comrs.  v. 
Western  U.  Teleg.  Co.  113  N.  C.  213,  22  L. 
R.  A.  570,  18  8.  E.  389 ;  Lcavell  v.  Western 
U.  Teleg.  Co.  116  N.  C.  211,  27  L.  R.  A.  843, 
21  S.  K.  391;  Scammon  v.  Kansas  City,  St. 
J.  d  C.  B.  R.  Co.  41  Mo.  App.  194;  Scatcell 
v.  Kansas  City,  Ft.  8.  d  M.  R.  Co.  119  Mo. 
224,  5  Inters.  Com.  Rep.  262,  24  8.  W.  1002 ; 
United  States  ex  rel.  Kellogg  v.  Lehigh  Val- 
ley R.  Co.  116  Fed.  873. 


Mere  passage  over  the  soil  of  another  st&tt 
than  that  of  the  origin  and  termini  of  tlM 
shipment  gives  the  state  over  whose  soil  the 
transportation  is  had  no  jurisdiction  or  con- 
trol orver  such  commerce. 

Coe  V.  Errol,  116  U.  8.  617,  29  L.  ed.  715. 
6  Sup.  Ct.  Rep.  476. 

Mr,  Gardimer  lAthrop  argued  the  cause, 
and,  with  Messrs,  Thomas  R,  Morrow,  James 
B.  Read,  and  Maa  Pam,  filed  a  brief  for  ap- 
pellee: 

In  order  that  commerce  may  be  domestic 
commerce  of  a  state,  the  transportation  must 
not  only  b^n  and  end  within  the  same 
state,  but  the  entire  transportation  must  Im 
within  that  state. 

Louisville  d  N,  R.  Co,  v.  Railroad  Com" 
mission,  19  Fed.  702;  Pacifio  Coast  8,  8.  Co. 
V.  Railroad  Comrs,  9  Sawy.  253,  18  Fed.  13; 
Lord  V.  Qoodall,  N.  d  P.  8.  8,  Co,  102  U.  S. 
543,  26  L.  ed.  226;  State  ex  rel.  Railroad  d 
Warehouse  Commission  v.  Chicago,  St.  P,  M, 
d  N,  R,  Co.  40  Minn.  267,  3  L.  R.  A.  238,  2 
Inters.  Com.  Rep.  519,  41  N.  W.  1048; 
Stemberger  v.  Cape  Fear  d  Y,  Valley  R,  Co, 
29  S.  C.  510,  2  L.  R.  A.  105,  7  8.  £.  837; 
Milk  Producers*  Protective  Asso,y.  Delaware 
L.  d  W.  R.  Co.  7  Inters.  Com.  Rep.  160; 
Netc  Orleans  Cotton  Exch,  v.  Cincinnati,  N, 
0.  d  T.  P,  R,  Co.  2  Inters.  Com.  Rep.  289; 
Hall  y.  DeCuir,  96  U.  8.  485,  24  L.  ed.  647. 

When  transportation  crosses  a  state  Hoe, 
the  commerce  becomes  intermingled  with  and 
is  amonff  the  different  states  or  jurisdictions 
upon  whose  territory  the  carriage  is  per* 
formed. 

Gibbons  v.  Ogden,  9  Wheat.  1,  6  L.  ed.  23; 
Smith  V.  7'umer,  7  How.  283,  12  L.  ed.  702; 
State  Frsight  Tax  Case,  15  Wall.  232,  suh 
nom,  Philadelphia  d  R.  R.  Co.  v.  Pennsyl' 
vania,  21  L.  ed.  146;'  Lord  v.  Ooodall,  .V.  d 
P,  8,  8.  Co.  102  U.  8.  641,  26  L.  ed.  224; 
Pacific  Coast  8.  8.  Co.  v.  Railroad  Comrs,  9 
Sawy.  253,  18  Fed.  10;  Gloucester  Ferry  Co. 
V.  Pennsylvania,  114  U.  8.  196.  29  L.  ed.  158, 
1  Inters.  Com.  Rep.  382,  6  Sup.  Ct.  Rep. 
826;  Stemberger  v.  Cape  Fear  d  Y,  Valley 
R.  Co.  29  8.  C.  510,  2  L.  R.  A.  105,  7  8.  S. 
837;   Milk  Producers^    Protective    Asso.    ▼. 


of  Minnesota,  In  State  ex  rel.  Warehouse  Com- 
mission V.  Chicago,  St.  P.  M.  ft  O.  U.  Co.  40 
Minn.  267,  8  L.  R.  A.  238,  2  Inters.  Com.  Rep. 
619,  41  N.  W.  1047,  held  that  the  railroad  and 
warehouse  ccHnmission  of  that  state  had  no  au- 
thority to  fix  the  rates  for  transportation  be- 
tween two  points  within  the  state,  over  a  route 
extendfaig  across  a  neighboring  state. 

And  a  similar  decision  was  reached  by  the 
South  Carolina  supreme  court  in  Stemberger  v. 
Cape  Fear  k  Y.  Valley  R.  Co.  29  S.  C.  510,  2  L. 
R.  A.  105,  7  S.  E.  836. 

In  Lehigh  Valley  R.  Co.  v.  Pennsylvania,  146 
U.  S.  192,  36  L.  ed.  672.  4  Inters.  Com.  Rep. 
87,  12  Sup.  Ct.  Rep.  806,  it  was  held  that  a 
state  might  impose  a  tax  upon  the  receipts  of 
a  railroad  company  derived  from  the  continu- 
ous transportation  of  goods  between  two  points 
in  the  same  state.  o>ver  a  route  wlilch  Incidental- 
ly traversed  a  portion  of  another  state,  the 
amount  of  such  tax  being  "determined"  in  re- 
spect of  receipts  for  the  proportion  of  the  trans- 
portation within  the  state. 

Oat  ot  deference  to  the  decision  in  this  case — 
SS4 


a  mistaken  deference  the  conrt  says  In  Hanlbt 
V.  Kansas  Crrr  8.  R.  Co. — some  of  the  courts 
have  held  that  a  state  Is  not  precluded  from 
regulating  railroad  transportation  between 
points  in  the  same  state,  over  a  roots  partly  la 
another  state.  Campbell  v.  Chicago,  If.  4  St. 
P.  R.  Co.  86  Iowa«  587,  17  L.  R.  A  443,  4  Intsn. 
Com.  Rep.  403.  63  N.  W.  351;  Seawell  v.  Kaa- 
sas  City,  Ft.  S.  &  M.  R.'  Co.  119  Mo.  222,  6 
Inters.  Com.  Rep.  262,  24  S.  W.  1002.  A  sim- 
ilar ruling  with  reference  to  telegraph  com- 
panies was  made  in  State  ex  rel.  Railroad 
Comrs.  V.  Western  U.  Teleg.  Co.  118  N.  C.  21S, 
22  L.  R.  A.  570,  18  8.  B.  389. 

So,  In  United  States  ex  rel.  Kellogg  v.  Lehlfh 
Valley  R.  Co.  115  Fed.  373,  traffic  between 
points  in  the  same  state,  over  a  route  wblck* 
during  such  transportation  passed  through  an- 
other state,  was  held  not  to  be  within  the  Uter- 
state  commerce  act. 

To  the  contrary  Is  Milk  ProducerF'  Protsctlva 
Asso.  V.  Delaware,  L.  k  W.  R.  Co.  7  Inters.  Com. 
Rep.  92,  where  such  transportation  was  beM 
subject  to  regulation  under  that  statute. 
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Hanux  t.  Kuibas  Citt  8.  B.  Co. 


Delav/ire,  L.  it  W.  R.  Co.  7  Inters.  Coa 
Bep.  ISe. 

The  Lthigh  VaUej/  Case  does  not  luppor 
■tate  re^lVtion  ol  interstate  rates. 

PreatKB  ft  Ggan,  Coiniiierce  ClauBe  ot  Fed 
CouBt.  pp.  S5,  87,  B8,  SB;  Milk  Produoeri 
PntgettiM  A.»»o.  V.  Delaware,  L,  d  W.  £.  Cc 
7  Inten.  Com.  Bep.  168. 

While  it  ia  permissible  tor  ft  state  to  taj 
^tiperty  of  a.  railroad  sittuited  entirel}'  witti 
m  the  state,  evsn  though  the  road  be  en 
giged  in  iiitcrBta.te  commerce,  still  the  atati 

my  regulste  the  rates  for  interstate  com 

Bmderaon  Bridge  Co.  v.  Benderion,  \T. 
U.  8.  Sl)2,  43  L.  ed.  823,  10  Sup.  Ct.  Rep 
U3;  Tkfnnton  v.  Union  P.  R.  Co.  B  Walt 
ST9,  19  L,  «d,  T92;  8tat«  Freight  Tax  Case 
15  Wall.  832,  tub  nom.  Philadelphia  d  Jt.  K 
Co.  V.  PennayUania,  21  L.  ed.   14G. 

A  sUte  railroad  commis-iion  cannot  fix  i 
TtU  of  carria^  Lietvv(«ii  puints  within  th< 
utae  state,  where  the  route  extends  acrosf 
the  boundajy  of  a  neighlioving  state. 

8fat«  e»  rel.  Railroad  A  Warehouae  Com- 
xiMion  V.  Chioago,  Ht.  P.  M.  £  0.  R.  Co 
40  Minn,  267,  3  L.  K.  A.  238,  2  Infers.  Com, 
fop.  619.  41  N.  W.  1047 ;  i'ew  Orleans  Col 
'm  Ezek.  V.  Cincinnati,  X.  0.  &  T.  P.  R 
Co.  i  Inters.  Com.  Rep.  289. 

If  more  than  one  state  is  aSected  by  the 
tmuportatJon,  it  is  Interstate  commerce.  If 
otilj  one  stale  is  affected,  it  is  intra-atatc 
nwinipree. 

liihboat  V.  Ogden,  9  Wheat  69,  S  L.  ed. 
M. 

Hr,  Justice  Hol^w*  delivered  the  opin- 

lt«i  of  the  court; 

This  ia  a  Mtl  in  equity  brought  in  the  cir- 
niit  <ourt  by  a  railway  company  incorpo- 
nted  under  the  laws  o/  Kliasouri,  against 
the  railroad  commissioners  of  Arkansas, 
Making  an  injunction  against  their  fixing 
Ud  eufoTcinK  certain  rates,  as  we  shall  ex- 
plain, Tlie  bill  waa  demurred  to  for  want 
of  ^ity,  the  demuirer  waa  overruled,  and 
•  decree  was  entered  for  the  plalntifT.  The 
defwdanU  brinK  the  case  here  by  appeal. 

He  plaintiff  owns  a  road  running 
ttinugh  several  states  and  territories.  The 
"ad  alter  leaving  Missouri  runs  for  2S 
■ilci  and  a  fraction  through  Arkansas  to 
f»  dividing  line  betwran  that  state  and  the 
Indiu  temtoiy,  then  nearly  128  miles  in 
tile  tirritory,  and  then  over  117  miles  in 
irkausas,  again  to  Texas.  There  is  also  a 
Wnch  line  running  from  Fort  Smith,  in  Ar- 
^UMs,  to  Spiro,  in  the  Indian  territory, 
^ont  a  mile  of  which  is  in  the  state  and  16 
in  lie  twritory,  and  there  are  other  branch- 
"'  Goods  were  shipped  from  Fort  Smith 
^  vsy  of  Spiro  and  the  road  in  the  Indian 
'tnilery  to  Orannfs,  in  Arkansas,  on  a 
"■rough  bill  of  lading,  the  total  distance  be- 
ing a  litUe  more  than  52  miles  in  Arkansas 
•M  nearly  64  in  the  Indian  territory.  For 
Uui  the  railroad  company  charged  a  sum  in 
Rcesi  of  the  rate  Hxed  by  the  railroad  coni- 
l"l]iiiiwioner«,  'and  was  summoned  before  tbem 
Killer  the  state  law.     The  commissionert  de- 

tnv.B. 


cided  that  the  company  was  liaUe  to  a  pen- 
alty under  the  state  statute,  assert  their 
right  to  fix  rates  for  continuous  transporta- 
tion between  two  points  in  Arkansas,  even 
when  a  large  part  of  the  route  is  outside 
the  state  through  the  Indian  territory  or 
Texas,    and    intend    to    enforce    compliance 


whether  the  action  of  the  o 
within  the  power  of  a  state,  or  whether  it  is 
bad  as  interfering  with  Ute  power  <j  Con- 
gress to  regulate  commerce  among  the  sev- 
eral states  and  with  the  Indian  tribes. 
Smyth  V.  Amet,  169  U.  S.  460,  517,  42  L. 
ed.  Sia,  838,  18  Sup.  Ct  Rep.  418. 

It  may  be  assumed  that  this  power  of 
Congress  over  commerce  between  Arkansas 
and  the  Indian  territory  Is  not  less  than  its 
power  over  commevce  among  the  statCH 
{Sloutenburgh  v.  Henniok,  129  U.  S.  141,  32 
L.  ed.  637,  9  Sup.  Ct  Rep.  256),  and  the 
distinction  hardly  is  important,  since  the 
appellants  are  asserting  similar  authority 
where  the  loop  beyond  the  state  lioundary 
runs  thiODgh  Texas.  We  may  as  well  add, 
in  thia  connpction,  that  the  present  railroad 
gets  the  authority  for  its  line  in  the  Indian 
territory,  through  a  predecessor  in  title,  from 
ui  act  of  Congress  of  189.1,  chap.  ISO,  27 
Stat  at  L.  487,  and  that,  by  that  act,  Con- 
gress "reserves  the  ri^ht  to  regulate  the 
charges  for  freight  and  pasaengers  on  said 
railroad  .  .  .  until  a  state  government 
ihall  be  authorized  to  fix  and  regulate  tlic 
;ost"  etc. ;  "but  Congress  expressly  reserves 
;he  right  to  fix  and  regulate,  at  all  tinica, 
Jie  cost  of  such  transportation  by  said  ralt- 
■oad  or  said  company  whenever  such  trans- 
Dortation  shall  extend  from  one  state  into 
mother,  or  shall  extend  into  more  than  one 

It  may  be  asaumed  further,  as  implied  hy 
he  language  just  quoted,  that  the  transpor- 
Ation  in  the  present  case  was  commerce. 
See  also  the  act  of  February  4,  1887,  chap. 
104,  {  1,  24  Stat  at  L.  379  [U.  S.  Comp. 
Stat  IDOl,  p.  3154];  Olouccster  Fciry  Co. 
'.  Pennsyhania,  114  U.  S.  196,  20.1,  29  L. 
d.  158,  161,  1  Inters.  Com.  Rep.  382,  5  Sup. 
;t  Rep.  826,  and  Wabash.  St.  L.  rf  P.  R. 
'0.  V.  Illinois,  118  U.  S.  .157,  30  L.  ed.  244, 
.  Inters.  Com.  Rep.  31,  7  Sup.  Ct.  Rep.  4. 
[■ransportation  for  othera,  as  an  independ- 
Tit  business,  is  commerce,  irrespective  of 
.he  purpose  to  sell  or  retain  the  goods  which 
he  owner  may  entertain  with  ri^ard  to 
hem  after  they  shall  have  been  delivered. 

*Tlio  transports  Lion  of  ttuse  goods  certain- [6S0] 
Y  went  outside  of  Arkansas,  and  we  are  of 
>pinion  that  in  its  aspect  of  commerce  it  was 
LOt  confined  within  the  state.  Suppose  that 
he  Indian  territory  were  a  state,  and  should 
ry  to  regulate  such  traffic,  what  would  stop 
LT  Certainly  not  the  fiction  that  the  com- 
iierce  was  confined  to  Arkansas.  If  it  could 
lot  interfere  the  only  reason  would  be  that 
hit  was  commerce  among  the  states.  But 
[  this  commerce  would  have  that  character 
s  against  the  state  supposed  to  have  been 
armed  out  of  the  Indian  territory,  it  would 
have  it  equally  aa  against  the  state  of  Ar- 
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kanaas.     If  one  could   not  regfulate   it  Uie 
other  oould  not. 

No  one  contends  that  tbe  r^ulation  could 
be  split  up  according'  to  t2ie  jurisdiction  of 
■tate  or  territory  over  the  track,  or  that 
both  state  and  territorf  may  regulate  the 
whole  rate.  There  can  be  but  one  rst«,  fixed 
bj  one  authority,  whether  that  authority  be 
ArkansHB  or  Congress.  Waba*h,  Bt.  L.  i  P. 
S.  Co.  V.  lUinoU,  118  U.  S.  667,  30  L.  ed. 
244,  1  Inters.  Oom.  Bep.  31,  7  Sup.  Ct.  Rep. 
4;  Oovinglon  &  C.  Bndgt  Co.  t,  Kentuclcy, 
154  U.  S.  204,  38  L.  ed.  9G2,  4  Inter*.  Com. 
Rep,  840,  14  Sup.  Ct  Rep.  1087;  EaU  t.  De 


tion  is  indivisible,  yet  that  the  indiTisibility 
does  not  depend  upon  the  commerce  being  un- 
der the  atiLhority  of  Congress,  but  upon  b 
fiction  which  attributes  it  wholly  to  Arkan- 
sas, altliough  that  Action  is  quite  tieyond  the 
power  of  Arkansaa  to  enforce. 

It  is  decided  that  navigation  on  the  hirii 
•eaB  between  portA  of  tJie  same  state  is  sut>- 
iect  to  rcvumtion  by  Congress  [Lord  v. 
aoodall,  S.  <£  P.  B.  8.  Co.  102  U.  S.  641,  20 
L.  ed.  224),  and  is  not  subject  to  regulation 
by  the  state  {Pacific  Cotut  8.  8.  Co.  v.  Sail- 
rond  Commiisionera,  6  Sawy.  253,  18  Fed. 
10)  ;  and,  although  it  is  argued  that  these 
decisions  are  not  conclusive,  uid  reason  given 
by  Mr.  Justice  Field  for  his  decision  in  the 
last-cited  case  disposes  equally  of  the  ease 
«t  bar.  "To  brin^  the  transportation  wiUi- 
in  the  control  of  uie  state,  as  part  of  its  do- 
mestic commerce,  the  subject  trsmiported 
must  be  within  the  entire  voyage  under  the 
exclusive  jurisdiction  of  the  state."  9 
Sawy.  258,  18  Fed.  13.  Decisions  in  point 
are  State  ex  ret.  Railroad  Warehouse  Com- 
mission  v.  Chicago,  Bt.  P.  M.  d  0.  R.  Co.  40 
Minn.  267,  3  L.  R.  A.  238,  2  Inters.  Com. 
Rep.  519,  41  N.  W.  1047;  Btemberger  v. 
[921)Cape  Fear  d  Y.  'Valiey  R.  Co.  2B  S.  C.  610, 
2  L.  R.  A.  105,  7  S.  E.  836.  See  also  Milk 
Produtxra'  Proteelivt  A.mo.  v.  Delaware,  L. 
d  W.  R.  Co.  7  Inters.  Oom.  Hep.  92,  180,  161. 
Tliere  are  some  later  state  decisions  con- 
t.'ary  lo  those  last  cited.  CampheU  v.  Chi- 
engo,  M.  d  Bt.  P.  R.  Co.  86  Iowa,  587,  17  L. 
R.  A.  443,  4  Inters.  Com.  Rep.  403,  53  N. 
W.  aol ;  Seawell  v.  Kanaat  City,  Ft.  B.  d  II. 
R.  Co.  119  Mo.  222,  5  Inters.  Com.  Rep.  262, 
24  S.  W.  1002;  Btate  ex  rel.  Railroad  Comra. 
V.  Weitem  V.  Teleg.  Co.  113  N.  O.  213,  22 
I..  R.  A.  G70,  18  S.  E.  389.  But  these  deci- 
sions were  made  simply  out  of  deference  to 
conclusions  drawn  from  Lehigh  Valley  S. 
Co.  V.  I'ctmtylvania,  145  U.  S.  192,  36  L.  ed. 
672,  4  Intere.  Com.  Rep.  87,  12  Sup.  Ct  Rep. 
80R,  and  we  are  of  opinion  that  they  carry 
their  conclusions  too  far.  That  was  the  case 
of  a  tax,  and  was  distinguished  expressly 
from  an  attempt  l^  a  state  directly  to  reg- 
ulate the  tmiisportation  while  outside  it* 
borders.  143  I'.  8.  204,  36  L.  ed.  676,  4  In- 
ters. Oom.  Rep.  91,  12  Sup.  CL  Rep.  809. 
And  although  it  was  intimated  that,  for  the 
purposes  iiefore  the  court,  to  some  extent 
ccaamerce  by  troBapoitA&oa  might  have  iU 


character  fixed  by  the  relatkni  betwesa  Vbm 
two  ends  of  the  transit,  the  intimation  waa 
carefully  confined  to  those  purposca.  Ifore- 
over,  tlie  tax  "was  determined  in  reapeet  of 
receipts  f(H-  the  proportion  of  tlie  transpor- 
tation within  tlie  state."  146  U.  S.  201,  36 
L.  ed.  676,  4  Inters.  Oom.  Rep.  00,  12  Bap. 
Ct  Rep.  808.  Such  a  proportioned  tax  had 
been  sustained  in  the  ease  of  eommeroa  ad- 
mitted to  tie  interstate.  ifatiM  t,  Qrami 
rrunjb  R.  Co.  142  U.  S.  917,  3S  L.  «d.  S04, 
3  Inters.  Com.  Rep.  807,  12  Snp.  Ot.  Kap^ 
121,  163.  Whereas  it  is  decided,  aa  we  har* 
said,  that  whoi  a  rate  is  establisbed,  it  must 
be  established  as  a  whole. 

We  are  of  (pinion  that  the  language 
which  we  hav«  quoted  from  Hr.  Justwe 
Field  is  correot,  and  that  the  decraa  of  Ul* 
circuit  court  should  ba  affirmed. 

Deore*  affirmtd. 


•E.  H.  CALDWELL,  Plff.  in  Brr.,        [eSS 


(Se«  B.  C.  Beportar's  sd.  e22-4SS.) 

Ootutitutional  late— atate  rtgulaiioit  of  {»■ 
terttate  oonmwno — torn  on  dalieartn; 
ttgtnt  for  notweaidmt  mano/oclurar. 

An  ordinance  ander  wbkh  a  lleenia  taa  maj  be 
required  rroin  an  agent  of  a  ooaresldaat  por- 
trait companj,  who  receives  from  such  com- 
panr  pictures  aud  Cramea  loanuractursd  by 
It  to  fill  orders  prarlaDaly  ol>talned,  aoA 
after  breaklos  bnlk  and  plaetni  each  pletura 
in  the  rrame  dcstsned  tor  It,  delivers  Iban 
te  tha  reapeetlve  pnrcbasem  I*  Invalid  as 
-   attempt   to   InterleN  witb  and  tccolata 


~pf  ERROR  to  the  Supreme  Oourt  at  Q» 
1  St&te  of  North  Carolina  to  rariew  a 
judgment  which  affirmed  a  oonviction  in  the 
Superior  Court  of  Quilford  Oountjy  for  a 
violation  of  an  ordinance  raqniring  a  lioenae 
fee  from  persons  engaged  in  selling  or  deliv- 
ering picture  frames  or  picturea.  AevarMd 
and  remanded  for  further  piooeedinga. 

Note. — On  ttate  regulattun  of  Mtertfat*  «r 
toretgn  oommeroe— «e«  notes  to   Norfolk  *  W. 

B.  Co.  V.  CoDi.  (Ta.)  13  L.  B.  A.  lOT ;  H'Canna 
k  F.  Co.  t.  dtiiens'  Tmst  A  Baretr  Cn  34  C. 

C.  A.  IS ;  Batterman  *.  Wealam  U-  Tatsf.  Co. 
33  L.  ed.  D.  8.  329 :  Barmon  v.  Chleaxo,  87  L. 
ed.  D.  8.  21S ;  CleTeland,  C.  C.  A  St.  K  E.  Co. 
V.  Backus,  SS  L.  ed.  D.  8.  1041;  and  Foatal 
Telef.  Cable  Co.  v.  Adams,  39  L.  ed.  U.  8.  811. 

On  UoMJH  lamtt  at  alfeotlng  (atentols  odss- 
marse— ■««  notea  to  Bothermel  v.  Uerarle  (Fa.) 
g  L.  B.  A.  36S ;  and  American  Fertlllslai  Co. 
v.  North  Carolina  Bd.  ot  AgrL  (C.  C.  B.  D.  N. 
C.)  11  L.  a.  A.  179. 

On  pcddteri  and  drummeri  as  related  to  liitsr- 

atockard  v.  Um- 

1  (C.  a 


IMi.                                    Caldwell  t.  Nobth  Caboliha.  882-424 

See  same  eaae  below^  127  N.  G.  621,  37  S.  "That  |  67  of  the  charter  of  the  dty  o! 

S.  138.  Greensboro,  North  Carolina,  is  ojb  follows  s 

"That,  in  addition  to  the  sabiects  listed 

Statement  by  Mr.  Justice  SUraat  for  taxation,  the  aldermen  may  levy  a  tax 

At  June  term,  1900,  of  the  superior  court  on  the  following  subjects,  the  amount  of 

of  Qnilford  county,  state  of  North  Carolina,  which  taxed,  when  fixed,  shall  be  collected 

E.  M.  Caldwell  was  tried  before  a  court  and  by  the  collector  of  taxes^  and  if  it  be  not 

jury  for  an  alleged  offense  in  having  en-  paid  on  demandi  the  same  may  be  recovered 

gaged  in  the  business  of  delivering  pictures  *by  suit,  or  the  articles  upon  which  the  tax [624] 

without  having  first  obtained  a  license  so  is  imposed,  or  anv  other  property  of  the 

to  da    The  jury  found  a  special  verdict  as  owner  may  be  foithwith  distrained  and  sold 

follows:  to  satisfy  the  same,  namely: 

'The  business  mentioned  in  the  ordinance  '"21.  Upon    all    subjects    taxed    under 

fdlowing  is  not  named  in  the  charter  of  schedule   B,   chapter    136,   Laws  of  North 

the  city,  other  than  in  the  above  section.  Carolina,  session  of  1883,  not  heretofore  nro- 

*'Tbat  the  following  is  an  ordinance  duly  vided  for,  shall  pay  a  license  or  privilege 

passed  by  the  board  of  aldermen  of  the  dty  tax  of  $10.    And   the  board  of  aldermen 

of  Greensboro  under  and  by  virtue  of  the  shall  have  power  to  impose  a  license  tax  on 

foregoing  section  of  said  charter,  and  prior  any    business    carried   on    in    the   city    of 

to  any  df  the  orders  being  taken:  Qreensboro,  not  before  enumerated  herein, 

*"Be  it  ordained  by  t^e  board  of  alder-  not  to  exceed  $10  a  year.' " 

men  of  the  city  of  Greensboro,  North  Caro-  Upon  this  special  verdict  the  court  ad* 

Una:  judged  that  defendant  was  guilty,  and  sen- 

"  That  every  person  engaged  in  the  busi-  tenced  him  to  pay  a  fine  of  $20  and  costs  of . 
ness  of  selling  or  delivering  picture  frames,  the  action.  From  this  judgment  the  de- 
pictures, photographs,  or  likenesses  of  the  fendant  appealed  to  the  supreme  court  of 
human  face,  in  the  city  of  Greensboro,  North  Carolina.  [127  N.  CT.  521  37  S.  E. 
[eMJwhether  an  order  Mor  the  same  shaU  have  i?^*  rl  ^^^I^*  Faircloth.  Ch.  J.  and 
been  previously  taken  or  not,  unless  the  said  ^1?^^' f  A  ^?T^'''^V ""}  ^^^^«"^r  ^'  ^^^^' 

busiuLs  is  ca^ied  on  by  the  same  person  in  *?h™.  w^if^n^r^^^^^^ 

..           ...             "^  .,        u    •           £  and   thereupon    the  cause  was   brought  to 

ewDection    with    some   other    business    for  ^^j,  ^^^  ^^^  ^^^  ^^  ^^^^  ^,1^^^  |    ^^^ 

which  a  license  has  already  been  paad  to  tlie  ^^^j^^  justice  of  the  supreme  court  of  Sorth 

city,  shall  pay  a  license  tax  of  $10  for  each  Qarolina. 

year. 

"•Any  person  engaging  in  said  business  Mr,  Charles  M.   Stedman  argued  the 

without  having  paid  the  license  tax  required  cause,  and,  with  Mr,  W,  R.  Plum,  filed  a 

herein  shall    be   fined   $20,   and   each   and  brief  for  plaintiff  in  error: 

erery    sale    or  ddivery  shall  constitute  a  No  state  has  the  right  to  levy  a  tax  on 

separate  and  distinct  offensa'  interstate  commerce  in  any  form. 

"That  neither  the  defendant,  the  Chicago  Lyng  v.  Michigan,  135  U.  S.  165,  34  L.  ed. 

Portrait  Company,  nor  any  of  the  employees  153,  3  Inters.  Com.  Rep.   143,  10  Sup.  Ct. 

ol  the  Chicago  Portrait  Gbmpany,  have  paid  Rep.  725 ;  Leloup  v.  Port  of  Mohilcy  127  U. 

the  dty  any  license  tax.  S.  640,  32  L.  ed.  311,  2  Inters.  Com.  Rep. 

"If,  upon   the  foregoing  facts,  the  court  134,  8  Sup.  Ct.  Rep.  1380;  Oihbons  v.  Ogden, 

ihall  be  of  opinion  that  the  defendant  is  9  Wheat.  1,  6  L.  ed.  23 ;  State  Freight  Taa> 

guilty,  the  jury  say  that  he  is  guilty;  other-  ^a^«,  15  Wall.  232,  sub  nom.  Philadelphia  d 

wise  they  say  that  he  is  not  guilty.  R-  R-  C^-  v.  Pennsylvania,  21  L.  ed.  146;  Rob- 

"That  on  the  —  day  of ,  1900,  the  de-  ^*^  ^'-  Shelby  County  Tawing  Diat.  120  U.  S. 

fendant,   being   employed    by   the    Chicago  490,  30  L.  ed.  694,  1  Inters.  Com   Rep.  45,  7 


mirpose  of  delivering  certain  pictures  "^°»   .\^iTo  ft  q   i*ii%9  t    J7  «?ro  q^J^" 

•lui  I— i[Iir#^«  «,k:^i.  ^wvJf*.^4-.  «#  ill-.  ».«j  Henntck,  129  U.  S.  141,  32  L.  ed.  637,  9  Sup. 

tndframes^  which  contracts  of  sale  had  ^  Rep.  256;  Asher  v,  Texas.  128  U.  S.  129, 

pwTteusly  been  made  by  other  empltqr«ip  of  gg  ^  ^  g^g  g  Inters.  Com.  Rep.  241,  9  Sup! 

Sl-SS'^Sf'  IS'^^^^T^^'  ^"^  ^  Ct.  Rep.  1;  McQioigan  v.  Wilmington  d  W. 

piweded  the  drfendant  in  Qreensboro;  j^  ^^ /gg  ^  q  429,  59  Am.  Rep.  247;  State 

"^t  the  defendant  went  to  the  South-  ^  f^renoh,  109  N.  C.  722,  14  S.  E.  383;  Ad- 

em  Railway  freight  station  and  todc  there-  /,^„,  ^  Richmond,  98  Va.  91,  47  L.  R.  A.  583, 

imm  large  packages  of  pictures  and  frames  34  g   ]g   ggy 

which  had  been  shipped  to  Greensboro,  a  tax  on  the  occupation  of  doing  a  bust- 
North  Carolina,  addressed  to  the  Chicago  pess  is  a  tax  on  the  business. 
Portrait  Company,  carried  these  packages  Leloup  v.  Port  of  Mobile,  127  U.  S.  640, 
jo  the  rooms  of  the  defendant  in  the  Woods  32  L.  ed.  311,  2  Inters.  Com.  Rep.  134,  8  Sup. 
llouw,  a  hotel  in  the  city  of  Greensboro,  and  ct.  Rep.  1380;  Welton  v.  Missouri,  91  U.  S. 
Jhcre  broke  the  bulk,  placing  said  pictures  276,  23  L.  ed.  347;  Broum  v.  Maryland,  12 
>B  their  proper  frames,  and  from  this  point  Wheat.  419,  6  L.  ed.  678. 
delivered  the  pictures  one  at  a  time  to  the  A  regulation  made  in  the  exercise  of  the 
Purchasers  in  the  city  of  Greensboro;  ^  police  power  of  the  state  cannot,  under  that 

The  defendant  had  been  engaged  in  this  ^lise,  be  made  a  direct  burden  and  obstruc- 

vork  two  days  when  arrested ;  tion  to  interstate  commerce. 

W  V.  M.              U.  a.  Book  47.               22  SST 
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Brennan  v.  Titusville,  163  U.  S.  289,  38  L. 
ed.  719,  4  Inters.  Ck>m.  Rep.  658,  14  Sup.  Ct. 
Hep.  820;  New  Orleans  Oaslight  Co.  v.  Lou- 
isiana Light  d  H,  F.  d  Mfg,  Co,  115  U.  S. 
650,  29  L.  ed.  516,  6  Sup.  Ct.  Rep.  252; 
Henderson  v.  New  York,  92  U.  S.  259,  sub 
nam,  Henderson  v.  Wickham,  23  L.  ed.  543; 
HcMnihal  d  8t.  J,  R,  Co,  y.  Husen,  95  U.  S. 
465,  24  L.  ed.  527;  Walling  v.  Michigan, 
116  U.  S.  446,  29  L.  ed.  691,  6  Sup.  Ct.  Rep. 
454;  Minnesota  v.  Barber,  136  U.  S.  313,  34 
L.  ed.  455,  3  Inters.  Com.  Kep.  185,  10  Sup. 
Ct  Rep.  862. 

The  power  of  Congress  to  regulate  inter- 
state commerce  cannot  be  stopped  at  the  ex- 
ternal boundary  of  a  state,  but  must  enter 
its  interior,  and  must  be  capable  of  author- 
izing the  disposition  of  those  articles  which 
it  introduces,  so  that  they  nlay  became 
mingled  with  the  common  mass  of  property 
within  the  territory  entered. 

Gibbons  v.  Ogden,  9  Wheat.  1,  6  L.  ed.  23; 
Brown  v.  Maryland,  12  Wheat.  419,  6  L.  ed. 
678;  Leisy  v.  Hardin,  135  U.  S.  100,  34  L. 
ed.  128,  3  Inters.  Com.  Rep.  36,  10  Sup.  Ct. 
Rep.  681. 

A  corporation  or  citizen  of  another  state, 
making  contracts  of  sale  for  pictures  and 
frames,  of  an  interstate  character,  cannot  be 
forced  to  the  inconvenience  and  additional 
expense  of  shipping  them  singly  and  deliy- 
ering  them  singly. 

Re  Spain,  14  L.  R.  A.  97,  3  Inters.  Com. 
Rep.  738,  47  Fed.  208 ;  Re  Tyerman,  48  Fed. 
167;  State  v.  Coop,  52  S.  C.  508,  41  L.  R. 
A.  501,  30  S.  £.  609;  Laurens  v.  Elmore,  55 
S.  C.  477,  45  L.  R.  A.  249,  33  S.  £.  560. 

Mr.  Alfred  M.  Sealea  argued  the  cause 
and  filed  a  brief  for  defendants  in  error: 

The  sale  was  only  completed  when  the  pic- 
tures and  frames  were  delivered  and  ac- 
cepted. 

Tiedeman,  Sales,  S9  88,  89. 

The  carrier  wsjb  the  agent  of  the  shipper, 
and  not  of  those  contracting  to  purchase. 

Wilson  V.  Stratton,  47  Me.  120;  State  v. 
O'Neil,  58  Vt  140,  56  Am.  Rep.  557,  2  Atl. 
586. 

The  goods  became  mixed  with  the  general 
mass  of  property  of  the  state  by  the  action 
of  the  portrait  company. 

Hoice  Mach.  Co.  v.  Cage,  100  U.  S.  678,  25 
L.  ed.  755 ;  Emert  v.  Missouri,  156  U.  S.  296, 
39  L.  ed.  430,  5  Inters.  Com.  Rep.  68,  15  Sup. 
Ct.  Rep.  367;  Wrought  Iron  Range  Co,  ▼. 
Carver,  118  N.  C.  328,  24  S.  E.  352. 

As  soon  as  the  goods  are  in  the  state  and 
become  part  of  its  general  mass  of  property, 
they  become  liable  to  be  taxed  in  the  same 
manner  as  other  property  of  similar  char- 
acter. 

Broim  V.  Houston,  114  U.  S.  622,  29  L.  ed. 
257,  5  Sup.  Ct.  Rep.  1091. 

When  goods  are  sent  from  one  state  to 
another  for  sale  or  in  consequence  of  a  sale, 
they  become  part  of  its  general  property  and 
amenable  to  its  laws,  provided  that  no  dis- 
crimination be  made  against  them  as  goods 
from  another  state,  and  that  they  be  not 
taxed  hy  jieaaon  of  being  brought  from  an- 


other state,  but  only  taxed  in  the  usual  waj 
as  other  goods  are. 

Ibid.;  Howe  Maoh,  Co.  y.  Ooge,  100  U.  8. 
676,  25  L.  ed.  754. 

The  point  of  time  when  the  prohibitioii 
ceases  and  the  power  of  the  state  to  tax 
commerce  begins  is  not  the  instant  when  the 
article  enters  the  country,  but  when  the  im- 
porter has  so  acted  upon  it  that  it  has  be- 
come incorporated  and  mixed  up  with  the 
majBS  of  property  in  the  country,  which  hi^ 
pens  when  Uie  original  package  is  no  longer 
such  in  his  hands. 

Leisy  V.  Hardin,  135  U.  8.  100,  34  L.  ed. 
128,  3  Inters.  Com.  Rep.  36,  10  Sup.  Ct.  Rm>. 
681. 

Mr.  Justice  Shiraa  delivered  the  opinion 
of  the  court: 

It  might  fairly  be  contended  that,  upon 
the  facts  found  by  the  special  verdict,  the 
defendant  was  not  guilty  of  engaging  in  the 
business  of  delivering  pictures  without  a  li- 
cense, within  the  purview  of  the  ordinance 
in  question.  But  as  the  supreme  court  of 
North  Carolina  has  held  oUierwise,  we  must 
accept  that  conclusion  ajs  a  question  of  con- 
stniction  belonging  to  that  court.  Our  task 
is  to  determine  whether  the  ordinance,  aa 
so  construed,  is  invalid  ajs  an  attempt  to  in- 
terfere  with  and  to  regulate  interstajte  com- 
merce, and  can  be  speedily  performed,  for 
we  *think  the  case  falls  within  previous  de  [6! 
cisions  of  this  court  on  this  subject. 

Such  decisions  are  numerous,  but  we  do 
not  deem  it  necessary  to  refer  to  but  a  few 
of  them. 

The  subject  was  elaborately  considered  in 
Robbins  v.  Shelby  County  Taxing  Dist.  120 
U.  S.  489,  30  L.  ed.  694,  1  Inters.  Com.  Rep. 
45,  7  Sup.  Ct.  Rep.  592.  The  case  was 
brought  here  on  a  writ  of  error  to  the  su- 
preme court  of  Tennessee,  which  had  held 
valid  a  statute  of  that  state,  by  which  it 
was  enacted  that  "all  drummers  and  all 
persons  not  having  a  regular  licensed  houae 
of  business  in  the  taxing  district,  offering 
for  sale  or  selling  goods,  wares,  or  mer- 
chandise therein  by  sample,  shall  be  re- 
quired to  pay  to  the  county  trustee  the  sum 
of  $10  per  week  or  $25  per  month  for  such 
privilege,  and  no  license  shall  be  issued  for 
a  longer  period  of  three  months."  Robbini» 
the  plaintiff  in  error,  was  a  citizen  and  red- 
dent  of  the  city  of  Cincinnati,  Ohio,  and 
was  ^nvicted  of  having  offered  for  sale  arti- 
cles of  merchandise  bdonging  to  a  firm  in 
Cincinnati  without  having  procured  a  li- 
cense. In  his  discussion  of^  the  case  Mr. 
Justice  Bradley  steted  the  following  prin- 
ciples, as  already  esUblished  bv  this  court: 
The  Constitution  of  the  United  States  haT- 
ing  given  to  Congress  the  power  to  regulate 
commerce,  not  only  with  foreign  nations, 
but  among  the  several  stetes,  that  power  H 
necessarily  exclusive  whenever  the  subjecta 
of  it  are  national  in  their  character,  or  ad- 
mit only  of  one  uniform  system  or  plan  of 
regulation;  that  where  the  power  of  Con- 
gress to  regulate  is  exclusive,  the  failure  of 
Congress  to  make  express  regulations  indi- 
cates ite  will  that  the  subject  shall  be  left 
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tree  from  anj  restrictions  or  imposiiioiis, 
tDd  any  rcffuUtion  of  the  subject  bj  the 
itatn,  except  in  mutters  of  local  concern 
only,  is  repugnant  to  such  freedom;  that 
the  onlj  way  in  which  commerce  between 
Ihe  states  can  be  legitimately  affected  by 
state  laws  is  when,  ^  virtue  of  its  police 
power,  and  its  jurisdiction  oyer  persons  and 
wuperty  within  its  limits,  a  state  proyides 
for  the  security  of  the  lives,  health,  and 
comfort  of  persons  and  the  protection  of 
property,  ana  imposes  taxes  upon  persons 
KBiding  within  the  stajte  or  belonging  to  its 
population,  and  upon  vocations  and  employ- 
ments pursued  tnerein,  not  directly  con- 
nected with  foreiflm  or  interstate  commerce, 
fW]or  with  some  ouer  'employment  or  busi- 
oeM  exercised  under  authority  of  the  Consti- 
tntion  and  laws  of  the  United  States;  and 
imposes  taxes  upon  all  property  within  the 
Btite,  mingled  with  and  forming  part  of  the 
great  mass  of  property  therein ;  but  that,  in 
making  such  internal  regulations,  a  state 
ctmiot  impose  taxes  upon  persons  passing 
through  the  state,  or  coming  into  it  merely 
for  a  temporary  purpose^  especially  if  con- 
Meted  with  interstate  or  foreign  commerce; 
Bor  can  it  impose  such  taxes  upon  property 
imported  into  the  state  from  abroad,  or 
from  another  states  and  not  become  part  of 
the  common  mass  of  property  therein ;  and 
10  diMrimination  can  be  made,  by  such  reg- 
Nations,  adversely  to  the  persons  or  prop* 
cr^  of  other  states ;  and  no  regulations  can 
bi  made  directly  affecting  interstate  com- 
merce. 

Upon  these  established  principles  the  con- 
dosioD  was  reached  that  the  state  statute 
ill  questioo  was  invalid,  and  the  following 
oboorvations  are  pertinent  to  the  question 
b^reus: 

"It  would  not  be  difficult,  however,  to 
iliow  that  the  tax  authorized  by  the  stete  of 
Xbmessee  in  the  present  case  is  discrimina- 
tive  against  the  merchante  and  manufactur- 
«i  of  other  states.  They  can  only  sell  their 
fnds  in  Memphis  by  the  employment  of 
dnmnners  and  by  means  of  samples,  whilst 
the  merchants  and  manufacturers  of  Mem- 
phis, havinff  regular  licensed  houses  of  busi- 
Moo  therO^fl^^^  no  occasion  for  such  agente, 
*sd,  if  they  had,  Uiey  are  not  subject  to  any 
tix  therefor.  They  are  texed  for  their  li- 
onised houses,  it  is  true,  but  so,  it  is  pre- 
lonuible,  are  the  merchante  and  manufac- 
turers of  other  stetes  in  the  places  where 
tWy  reside;  and  the  tax  on  drummers  oper- 
^  greatly  to  their  disadvantege  in  com- 
poriwn  with  the  merchante  and  manufac- 
turers of  Memphis.  And  such  was  undoubt- 
^^7  one  of  ite  objecte.  This  kind  of  taxa- 
tioo  is  usually  imposed  at  the  instance  and 
solicitation  of  domestic  dealers,  as  a  means 
^  protecting  them  from  foreign  competi- 
tion. And  in  many  cases  there  may  be  some 
'BOion  in  their  aesire  for  such  protection, 
^t  this  shows  in  a  still  stronger  light  the 
OBconstitotionality  of  the  tax.  It  shows 
t^t  it  not  only  operates  as  a  restriction 
'^  interstete  commerce,  but  that  it  is  in- 
tcsdcd  to  have  that  effect  as  one  of  its  prin- 
^pal  objecte.  And  if  a  stete  can,  in  this 
U7  U.  1. 


way,  impose  restrictions  upon  interstate 
oommeroe  for  the  benefit  and  'protection  of  [627] 
ite  own  citizens  we  are  brought  bade  to  the 
condition  of  things  which  existed  before  the 
adoption  of  the  (^institution,  and  which  was 
one  of  the  principal  causes  that  led  to  it. 
If  the  selling  of  goods  by  sample  smd  the 
employment  of  drummers  for  that  purpose 
injuriously  affect  the  local  interest  of  the 
states,  Ck>ngress,  if  applied  to,  will  undoubt- 
edly make  such  reasonable  regulations  as 
the  case  may  demand.  And  Congress  alone 
can  do  it,  for  it  is  obvious  that  such  r^u- 
lations  should  be  based  on  a  uniform  sys- 
tem applicable  to  the  whole  country,  and 
not  left  to  the  varied,  discordant,  or  retalia- 
tory enactmente  of  forty  diffmnt  states. 
The  confusion  into  which  the  commerce  of 
the  country  would  be  thrown  by  being  sub- 
ject to  state  legislation  on  this  subject 
would  be  but  a  repetition  of  the  disorder 
which  prevailed  unoer  the  articles  ol  con- 
federation." 

Aaher  v.  Tewaa,  128  U.  8.  129,  82  L.  ed. 
368,  2  Inters.  Oom.  Rep.  241,  9  Sup.  Ct. 
Rep.  1,  was  a  case  where  a  stete  statute  re- 
quired from  "every  commercial  traveler, 
drummer,  salesman,  or  solicitor  of  trade,  by 
sample  or  otherwise,  an  annual  occupation 
tax,"  and  such  legislation  was  declared  in- 
operative, so  far  as  it  affected  one  solicit- 
ing orders  for  a  business  house  in  another 
state.  The  same  doctrine  was  held  in 
Sioutenhurgh  v.  Hennick,  129  U.  S.  141,  32 
L.  ed.  637,  9  Sup.  Ct  Rep.  256,  in  the  case 
of  an  agent  of  a  Maryland  business  house 
soliciting  orders  in  the  District  of  Colum- 
bia wiUiout  having  taken  out  a  license  as 
required  by  an  act  of  the  leffislative  assem- 
bly of  the  District  of  Columbia. 

In  Lyng  v.  Michigan,  136  U.  S.  161,  34  L. 
ed.  150,  3  Inters.  Com.  Rep.  143,  10  Sup.  Ct 
Rep.  726,  the  general  proposition  was  re- 
peated: 

''We  have  repeatedly  held  that  no  stete 
has  tlie  right  to  lay  a  tajc  on  interstete 
commerce  in  any  form,  whether  by  way  of 
duties  laid  on  the  transportetion  of  the 
subjecte  of  that  commerce,  or  on  the  re- 
ceipte  derived  from  that  transportation,  or 
on  the  occupation  or  business  of  carryinf^  it 
on,  for  the  reason  that  such  texation  is  a 
burden  on  that  commerce,  and  amounte  to  a 
regulation  of  it,  which  belongs  solely  to 
Congress." 

In  Cruicher  v.  Kentucky,  141  U.  8.  47,  35 
L.  ed.  649,  11  Sup.  Ct  R^.  851,  an  act  of 
the  stete  of  Kentucky  which  forbade  the 
agent  of  an  express  company,  not  incorpo- 
rated by  the  laws  of  that  stete,  from  carry- 
ing on  business  *  without  fiist  obteining  a  [628] 
license  from  the  stete,  was  held  to  be  a  reg- 
ulation of  commerce  and  invalid.  Mr.  Jus- 
tice Bradley,  speaking  for  the  court,  said: 

"The  character  of  police  regulation, 
claimed  for  the  requiremente  of  the  stetute 
in  question,  is  certainly  not  such  as  to  give 
them  a  controlling  force  over  the  regula- 
tions of  interstate  commerce  which  may 
have  been  expressly  or  impliedly  adopted 
by  Congress,  or  such  as  to  exempt  them  from 
nullity    when    repugnant  to   Uie   exclusive 
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power  givon  to  CoQgress  in  relation  to  that 
commerce.  This  is  abundantly  shown  by 
the  decisions  to  which  we  haye  already  re- 
ferred, which  are  clear  to  the  effect  that 
neither  licenses  nor  indirect  taxation  of  any 
kind,  nor  any  system  of  state  regulation, 
can  be  imposed  upon  interstate,  any  more 
than  upon  foreign,  commerce;  and  Uiat  all 
acts  of  legislation  producing  any  such  re- 
sult are,  to  that  extent,  unconstitutional 
and  void." 

In  Brennan  v.  Tituwille,  153  U.  S.  289, 
38  L.  ed.  719,  4  Inters.  Com.  Rep.  658,  14 
Sup.  Ct.  Rep.  829,  was  again  presented  the 
question  of  the  validity  of  an  ordinance  pro- 
viding "that  all  persons  canvassing  or  solic- 
iting, within  said  city  [of  Titusville],  or- 
ders for  floods,  books,  paintings,  wares,  or 
merchandise  of  any  kind,  or  pm-sons  deliv- 
ering such  articles  under  orders  so  obtained 
or  solicited,  shall  be  required  to  procure 
from  the  mayor  a  license  to  transact  said 
business,  and  shall  pay  the  said  treasurer 
therefor  fclie  following  sums,  according  to 
the  time  for  which  said  licenses  shftfl  be 
granted,"  and  also  prescribing  a  penalty  for 
failing  to  procure  such  license.  An  agreed 
statement  of  facts  showed  that  Shepard  was 
a  manufacturer  of  picture  frames  and  maker 
of  portraits,  resioing  in  Chicago  in  the 
state  of  Illinois,  of  which  state  he  was  a 
citizen,  and  in  which  state  he  had  his  manu- 
factory and  place  of  business;  that  in  the 
prosecution  of  his  business  he  employed 
agents,  who,  under  his  directions,  solicited 
orders  for  pictures  and  picture  frames  in 
the  state  of  Pennsylvania  and  in  other 
states  of  the  Union,  by  going  personally  to 
residents  and  citizens  of  said  state  of  Penn- 
sylvania and  other  states,  and  exhibiting 
samples  of  his  pictures  and  frames,  going, 
when  necessary,  from  house  to  house;  that 
Brennan  was  an  agent  of  the  said  Shepard, 
employed  by  him  to  travel  and  solicit  orders 
[689] for  pictures  and  frames,  *upon  a  salary; 
that  upon  receiving  orders  for  pictures  and 
picture  frames,  the  agents  of  Shepaard  for- 
warded the  same  to  him  at  Chicago,  where 
the  soods  were  made,  and  from  there  shipped 
to  the  purchasers  in  Titusville  l^  railroad 
freiffht  and  express,  and  the  price  of  said 
(roods  WBJB  collected  and  forwarded  by  the 
express  companies  and  sometimes  by  the 
agents  to  said  Shepard,  at  Chicago;  that 
Brennan,  the  agent  employed  bv  Shepard, 
was  engaged  in  conducting  the  business  in 
the  manner  stated,  at  the  ume  of  his  arrest, 
and  acting  solely  for  Shepard. 

Upon  such  a  state  of  facts,  and  upon  a 
review  of  the  cases,  this  court  held  it  was 
not  bound  by  the  decision  of  the  highest 
court  of  the  state  in  which  such  a  tax  was 
authorized  and  imposed  that  such  a  tax 
was  an  exercise  of  the  police  power,  and 
not  of  the  taxing  power;  and  that  the  ordi- 
nance in  question  imposed  a  tax  upon  in- 
terstate commerce,  and  was  therefore  void. 
To  the  argument  that  no  discrimination 
was  made  in  the  ordinance  between  domes- 
tic and  foreign  drummers,  the  court  said: 

"It  is  strongly  urged,  as  if  it  were  a  ma- 
ierMI  point  in  the  case,  that  no  discrimina- 
SSO 


tion  is  made  between  domestic  and  foreiga 
drummers, — those  of  Tennessee  and  those  of 
other  states;  that  all  are  taxed  alike.  But 
that  does  not  meet  the  difficulty.  Inter* 
state  commerce  cannot  be  taxed  at  aU,  efoi 
though  the  same  amount  of  tax  should  be 
laid  on  domestic  commerce^  or  tbaX  which  U 
carried  on  solely  within  the  state.  This  was 
decided  in  the  case  of  State  Freight  Tam^  li 
Wall.  232,  8uh  fiom.  Philadelphia  d  B.  B. 
Co,  V.  Pennsylvania,  21  L.  ed.  146.  The 
negotiation  of  sales  of  goods  which  are  is 
another  state;,  for  the  purpose  of  introduc- 
ing them  into  the  state  in  which  the  Dego> 
tiation  is  made,  is  interstate  commerce.  A 
New  Orleans  merchant  oannot  be  taxed 
there  for  ordering  soods  in  London  or  New 
York,  because,  in  uie  one  case  it  is  an  act 
of  foreign,  and  in  the  other  of  interstate 
commerce,  both  of  which  are  subject  to 
regulation  by  Congress  alone."  [kchbiim 
V.  aiielhy  County  Tacoing  Diet.  120  U.  B. 
497,  30  L.  ed.  697,  1  Inters.  Com«  Rep.  48»  7 
Sup.  Ct  Rep.  596.] 

The  lajEit  case  we  shall  cite  is  the  raocnt 
one  of  Stockard  v.  Morgan,  185  U.  8.  27,  40 
L.  ed.  785,  22  Sup.  Ct  Rep.  576,  where  wm 
considered  the  validity  d  a  statute  of  the 
state  of  Tennessee  providing  for  the  coUee- 
tion  of  a  privilqpe  tax  on  the  occupation  d 
merchandise  brokers.  *By  agreement  of  the[6j 
parties  two  questions  only  were  argued  in 
the  state  court:  (1)  Whether  or  not  tht 
complainants,  who  had  filed  a  Ull  to  re- 
stram  the  collection  of  the  tax,  were  mer- 
chandise brdcers  and  subject  by  the  statute 
to  tax  as  such;  (2)  whether  or  not  their 
business  constituted  interstate  commerce^ 
and  therefore  was  b^ond  the  re^ch  of  tiM 
state's  taxing  power.  The  state  supremi 
court  held  that  the  complainants,  aa  mcr- 
chandise  brokers,  were  within  the  meaning 
of  the  statute,  and  that  the  tax  was  a  valil 
one  under  the  Constitution  of  the  United 
States. 

This  court,  though  recognizing  that  it 
was  obliged  to  accept  the  construction  put 
upon  the  statute  by  the  state  court,  revened 
the  judgment  of  that  court  in  respect  to  the 
nature  of  the  commerce  as  interstate.  la 
the  opinion  of  the  court,  delivered  bgr  Mr. 
Justice  Peckham,  the  principal  cases,  begin* 
ning  with  Broum  v.  Maryland,  12  Whei^ 
419,  6  L.  ed.  678,  and  ending  with  Brminam 
V.  Titusville,  were  again  reviewed,  and  €bm 
conclusions  there  reached  were  affirmed. 

The  state  supreme  court  endeavored  to 
distinguish  the  present  case  from  that  of 
Brennan  v.  TitusviUe,  in  the  foUowii^p  ob- 
servations : 

"The  defendant  insists  that  Brennan  t. 
Titueville,  153  U.  S.  289,  38  L.  ed.  719,  4 
Inters.  Com.  Rep.  658,  14  Sup.  Ct  Rep.  829L 
is  directly  in  point, — is,  in  every  essoitiml 
fact,  this  case, — and  should  control  the  opin- 
ion of  the  court  on  this  appeal.  And  it  is 
in  many  respects  like  this  case,  but  there  is 
one  material  difference  between  that  cane 
and  this,  which  marks  the  distinction.  Ill 
that  case,  the  goods  were  shipped  direetlj 
to  the  purchaser.  In  this  case,  they  wm 
shipped  by  the  Chicago  company  to  itself 
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in  the  city  of  Greensboro;  and  when  they 
Kiehed  Greensboro,   the  defendant  as   the 
igent  of  the  Chicago  comoany  received  them 
from  the  railroad  at  its  depot,  carried  them 
to  its  room  in  Greensboro,  opened  the  boxes 
in  which   they  were  shipped,  took  out  the 
pictures  ajid  picture  frames,  assorted  them 
tad  put  them  together,  and  delivered  them 
to  the  purchasers  in  the  city  of  Greensboro, 
•nd  had  been  engaged   in  this   work   two 
dayi  when  arrested.    If  they  had  been  com- 
ply and  shipped  directly  to  the  parties 
ror  whom    they   were   intended,   this   case 
would  have   fallen   within   the   decision  of 
iSllBrnmon  ▼.  Titusville,  and  we  *should  hold, 
IS  it  was  held  there,  that  it  was  an  interfer- 
ence with  interstate  commerce,  and  that  the 
defendant    was   not  guilty.     But    to    our 
minds  there  is  a  decided  difference  between 
this  case  and  that.    The  contract  to  make 
tad  d^ver  these  pictures  was  an  executory 
eontract,  and   no  title   passed   by  this  con- 
tnct    ...     If  they  nad  been  completed 
in  Chicago,  and  under  contract  shipped  to 
the  purchaser,  the  title  would  have  passed 
to  the  consignee  upon  delivery  to  the  rail- 
rotd  in  Chicago,  the  railroad  being  deemed 
to  be  the  agent  of   the  consignee,    .    .    . 
and  Brennan  v.  Titusville  would  have  ap- 
plied, as  the  tax  would  have  been  upon  the 
eonmerce.    But,  instead  of  completing  the 
pictures  in  Chicago  and   shipping  them  to 
the  parties  who  had  contracted  for  them, 
thqr  were  shipped  to  itself    (the  Chica^ 
Portrait   Company)    in    Greensboro.     This 
UsBg  9o,  no  title  ever  passed  from  the  Chi- 
cago Portrait  Company,  until  the  pictures 
were  put  in  the  frames  and  deliverea  by  the 
drfendaot.    These  pictures  belonged  to  the 
Chioigo  company  when  they  were  shipped 
horn  Chicago,  and  belonged  to  it  when  they 
fut  to  Greensboro.    And    the   question   is, 
Gould  the  Chicago  Portrait  Company,  be- 
ctoie  it  was  a  foreign  corporation,  engage 
in  the  business  of  completing  these  pictures, 
tid   in    selling    and    delivering    them    in 
Greensboro,   without  becoming  liable  to  a 
ci^  tax,  for  which  its  own  citizens  would 
bs  liable?    It  seems  to  us  that  it  could  not." 
We  are  not  persuaded  by  this  reasoning. 
It  seems  to  proceed  upon  two  propositions : 
Rnt,  that  tne  pictures  in  question  were  not 
completed    before    they    were    brought  to 
Qieennhoro;  and,  second,  that  the  articles 
were  not  shipped  directly  to  the  purchasers, 
M  to  an  agent  of  the  senders  in  Greensboro. 
But  it  certainly  cannot  be  pretended  that, 
if  the  pictures  and  the  disconnected  frames 
W  bttn  directly  shipped  to  the  purchas- 
<n,  the  Uoenae  tax  eould   have  been   im- 
posed, either  on  the  vendor  out  of  the  state, 
V  on  the  purchaser   within  the  state.    If 
^  pictures  and   the  frames   intended  for 
then  had  been  shipped  directly  to  the  pur- 
suers, whether  in  the  same  or   separate 
P^cSBatfes,  such  a  transaction  would,  beyond 


question,  be  interstate  commerce  beyond  the 
reach  of  the  taxing  power  of  the  state.  It 
is  too  plain  for  argument  that  the  supposed 
incom[Hete  'condition  of  articles  of  com- [638] 
merce,  if  shipped  directly  to  the  purchasers, 
cannot  subject  them  to  the  license  tax. 

But  we  are  not  disposed  to  concede  that, 
under  the  facts  of  this  case,  the  pictures 
were,  in  any  proper  sense,  incomplete  when 
received  in  Greensboro.  That  tne  frames 
and  the  pictures  were  in  separate  packages, 
if  such  was  the  case,  was  merely  for  conven- 
ience in  packing  and  handling,  and  "plac- 
ing the  pictures  in  their  proper  places" 
(tne  language  of  the  verdict)  meant  that 
each  picture  was  placed  in  the  frame  de- 
signed for  it;.  The  selection  of  the  frame 
was  as  much  a  part  of  the  purchase  and  sale 
aa  the  selection  of  the  picture. 

Nor  does  the  fact  that  these  articles  were 
not  shipped  separately  and  directly  to  each 
individual  purchaser,  but  were  sent  to  an 
agent  of  the  vendor  at  Greensboro,  who  de- 
livered them  to  the  purchasers,  deprive  the 
transiEiction  of  its  character  as  interstate 
commerce.  It  was  only  that  the  vendor 
used  two  instead  of  one  agency  in  the  deliv- 
ery. It  would  seem  evident  that,  if  the 
vendor  had  sent  the  articles  by  an  express 
company,  which  should  collect  on  delivery, 
such  a  mode  of  delivery  would  not  have  sub- 
jected the  transaction  to  state  taxation. 
The  same  could  be  said  if  the  vendor  him- 
self, or  by  a  personal  agent,  had  carried  and 
delivered  the  goods  to  the  purchaser.  That 
the  articles  werD  sent  as  freight  by  rail, 
and  were  received  at  the  railroad  station  by 
an  agent  who  delivered  them  to  the  respec- 
tive purchasers,  in  nowise  changes  the  char- 
acter of  the  commerce  as  interstate. 

Transactions  between  manufacturing  com- 
panies in  one  state,  through  agents,  with 
citizens  of  another,  constitute  a  large  part 
of  interstate  commerce;  and  for  us  to  hold, 
with  the  court  below,  that  the  same  articles, 
if  sent  by  rail  directly  to  the  purchaser,  are 
free  from  state  taxation,  but,  if  sent  to  an 
agent  to  deliver,  are  taxable  through  a  li- 
cense tax  upon  the  agent,  would  evidently 
take  a  considerable  portion  of  such  traffic 
out  of  the  salutary  protection  of  the  inter- 
state commerce  clause  of  the  Constitution. 

It  cannot  escape  observation  that  efforts 
to  control  commerce  of  this  kind,  in  the  in- 
terest of  the  states  where  the  purchasers 
reside,  have  been  frequently  made  in  tiie 
f '>rm  of  statutes  and  'municipal  ordinances,^  ^6S8] 
but  that  such  efforts  have  been  heretofore  ^ 
rendered  fruitless  by  the  supervising  action 
of  this  court.  The  cases  hereinbefore  cited 
disclose  the  truth  of  this  observation. 

Upon  principle  and  authority,  therefore, 
we  conclude  that  the  judgment  of  the  Su- 
preme Court  of  North  Carolina  should  he 
and  is  reversed,  and  the  cause  is  remanded 
to  that  court  to  take  further  proceedings 
not  inconsistent  with  this  opinion. 
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[•S5]*Geobge  Tsukamoto,  Appellant,    v.    John 

Lackmann  et  al,     [No.  55.] 

Appeal  from  the  Circuit  Court  of  the 
Unit^  States  for  the  Northern  District  of 
California. 

Mr,  James  Q,  Maguire  for  appellant. 

Mr.  Tho8,  D.  Riordan  for  appellees. 

October  20,  1902.  Final  order  affirmed 
with  costs,  on  the  authority  of  Minnesota  y. 
Brundagcy  180  U.  S.  490,  46  L.  ed.  639,  21 
8up.  Ct.  Rep.  465;  Markuson  v.  Boucher,  176 
U.  S.  184,  44  L.  ed.  124,  20  Sup.  Ct  Rep.  76; 
tad  cases  cited. 


William  B.  Bbown,  Appellant,  v.  John  H. 
Drain,  Street  Superintendent,  etc.,  et  al. 
[No.  265.] 

Appeal    from   the   Circuit   Court   of   the 

^^nitcKl  States  for  the  Southern  District  of 

California. 

Mr.  Joseph  H.  Call  for  appellant. 

Mr.  Albert  ti.  Crutcher  for  appellees. 

October  20,    1902.     Decree  affirmed    with 

^osts,  on  the  authority  of  Spies  v.  Illinois, 

123  IT.  8.  131,  31  L.  ed.  80,  8  Sup.  Ct.  Rep. 

f^i  Richardson  t.  Louisville  d  "N.  R.  Co.  169 

p.    S.  128,  42  L.  ed.  687,  18  Sup.  Ct.  Rep. 

2e« ;  WaUton  ▼.  A^ctHii,  128  U.  S.  678,  32  L. 

?^.  544,  9  Sup.  Ct.  Rep.  192;  Fallhrook  Irrig. 

P<el.  y.  Bradley,  164  U.  S.  112,  41  L.  ed.  369, 

*^    Sup.  Ct.  Rep.  66;  French  v.  Barber  As- 

f^^Z*  Paving  Co.  181  U.  8.  324,  46  L.  ed. 

f^S?,  21  Sup.  Ct.  Rep.  625;  King  y.  Portland, 

i^<  U.  8.  61,  46  L.  ed.  431,  22  Sup.  Ct  Rep. 


the 


^  .  ^r.  Justice  Harlan  took  no  part  in 
^^ ^position  of  this  eaee. 


""^-^NK  or  Iron  Gaiv,  Plaintiff  in  Error,  v. 
-Haggis  A.  Brady,  Executrix,   etc.     [No. 

«>^  %  error  to  the  Circuit  Court  of  the 
^^ited  SUtes  for  the  Eastern  District  of 
^  ^Tpnia. 

•4/r.  Wm.  L.  Roy  all  for  plaintiff  in  error. 
Messrs.   Attorney   General  and   Solicitor 
^^neral  Richards  for  defendant  in  error. 

October  20,  1902.  Jud^ent  affirmed^ 
^ith  costa,  on  the  authority  of  Veasie  Bank  \ 
\  Fenno,  8  WaU.  683,  19  L.  ed.  482.  ^ 

^%7  V.  B. 


•Indiana  Power  Compant,  Plaintiff  in  ^r-[636] 

ror,   V.    St.    Joseph  &  Elkhart  Power 

Company.    [No.  394.] 

In  Error  to  the  Supreme  Court  of  the 
State  of  Indiana. 

Messrs.  Frank  F.  Reed  and  P.  Winter  for 
plaintiff  in  error. 

Mr.  Ohas,  Francis  Carusi  for  defendant 
in  error. 

October  20,  1902.  Dismissed  for  the  want 
of  jurisdiction,  on  the  authority  of  Pirn  y. 
St.  Louis,  165  U.  S.  273,  41  U  ed.  714,  17 
Sup.  Ct.  Rep.  322;  Cook  County  y.  Calumet 
d  C.  Canal  d  Dock  Co.  138  U.  S.  635,  34  L. 
ed.  1110,  11  Sup.  Ct  Rep.  435;  Dewey  v. 
Des  Moines,  173  U.  S.  200,  43  L.  ed.  607,  19 
Sup.  Ct.  Rep.  379;  Mountain  View  Min.  d 
Mill  Co.  y.  McFadden,  180  U.  S.  535,  45  L. 
ed.  656,  21  Sup.  Ct.  Rep.  488. 


Chari^s  T.  Carnahan,  Plaintiff  in  Error, 
V.  P.  K.  Connolly.   [Nos.  328,  329,  330.] 
In  Error  to  the  Court  of  Appeals  of  the 
State  of  Colorado. 

Mr.  Charles  J.  Hughes,  Jr.,  for  plaintiff  in 
error. 

Messrs.  Chas.  8.  Thomas,  W.  B.  Bryant, 
and  n.  H.  Ijee  for  defendant  in  error. 

October  27,  1902.  Write  of  error  dis- 
missed for  want  of  jurisdiction  on  the  au- 
thority of  Eustis  y.  Bolles,  150  U.  S.  361,  37 
L.  ed.  nil,  14  Sup.  Ct  Rep.  131;  Harrison 
y.  Morton,  171  U.  S.  38,  43  t.  ed.  63,  18  Sup. 
Ct.  Rep.  742;  Erie  R.  Co.  y.  Purdy,  185  U. 
S.  148,  46  L.  ed.  847,  22  Sup.  Ct  Rep.  606; 
and  other  cases;  and  see  case  btlow,  Cam- 
ahan  y.  Connolly  (Colo.  App.)   68  Pac.  836. 

William  A.   CALyERT,  Administrator,  etc.. 

Plaintiff  in  Error,  v.  Southern  Railway 

Company.    [No.  60.] 

In  Error  to  the  Circuit  Court  of  the 
United  States  for  the  District  of  South  Caro- 
lina. 

Messrs.  Wm.  N.  Graydon  and  J.  J.  Dar- 
lington for  plaintiff  in  error. 

Messrs.  Fairfax  Harrison  and  Oeo.  B. 
Hamilton  for  defendant  in  error. 

November  3,  1902.  Judgment  affirmed 
with  costs,  on  the  authority  of  St.  Louis  d 
S.  F.  R.  Co.  y.  James,  161  U.  S.  646,  40  L. 
ed.  802,  16  Sup.  Ct.  Rep.  621,  and  see  case 
below,  Calvert  v.  Southern  R.  Co.  64  S.  O. 
143,  41  S.  E.  963. 
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ClAHXitct  E.  Collins,  Plaintiff  in  Error,  v. 
[837]     State  *of  New  Haupbhibe.     [No.  IS.] 

In  Error  to  the  Supreme  Court  of  the 
State  ol  New  Hampehire. 

Uesir4.  Wm.  D.  Onthrie,  Albert  B.  Vted«r, 
and  Harry  E.  Loveren  lot  plaintifT  in  error. 

^rr.  Edicin  O.  Ea*lman  for  ddaidant  in 


Febdinahd  Smn  et  <U.,  Appellanta,  v.  B.  L. 

SwABTS,  TniEtee.     (No.   43B.] 

Appeal  from  the  United  Btatet  Circuit 
Court  of  Appeal  I  for  the  EighUi  Circuit. 

Mttars.  Ednard  C.  Eliot  and  Eduiard  Cun- 
ningham, Jr.,  for  appellanta. 

Ur,  David  OoUimttk  for  appdtee. 

December  8,  ISO!.  Appeal  iJMmined  tor 
the  want  of  juriBdictioD,  on  the  authority  of 
Bogy  V.  Datigherly,  184  U.  8.  OM,  40  L.  cd. 
703,  12  Sup.  Ct  Rep.  838;  BoMlHne  t.  Cttt- 
tral  Hot.  Bank,  183  U.  S.  130,  40  L.  ed.  117, 
S!2  Bud.  Ct  Hep.  40;  Kayatotu  Manganeae  d 
fron  Co.  T.  Martin,  132  U.  S.  Bl,  33  L.  cd. 
S75,  10  Sup.  CL  Rep.  32. 


Eliza  A.  Wall,  Plaintiff  in  Error,  v.  Ota 
CoLOHT  Tbust  Compaky  St  oj.    [No.  301.] 
In  Error  to  the  Supreme  Judicial  Court 
of  the  State  of  MaBsachusetts. 
Ur.  L.  L.  Seaife  for  plaintiff  in  error. 
ife>«ra.      Felia     Backamann,       MoorfieUi 
Btorry,  Eira  R.  Thayer,  and    J.  L.    Tkon^ 
dike  for  defendants  in  error. 

November  10,  1002.  Ditmived  for  tlie 
want  of  Jurisdiction,  on  the  authority  of 
Euttit  V.  Bollei,  160  U.  S.  301,  37  L.  ed. 
1111,  14  Sup.  Ct.  Rep.  131 ;  and  see  case  bo- 
low.  Wall  T.  Old  Colony  Trvat  Co.  174  Mail. 
340.  34  N.  E.  846,  177  Maaa.  276,  68  N.  B. 
lOlB. 


Obuboe  F.  Kardino,  Appellant,  v.  JoHif  8. 

Habt  et  al.     [No.  374.] 

Appeal  front  the  United  Statea  Circuit 
Court  of  Appcala  (or  the  Seventh  Circuit. 

Mr.  A.  A.  Hoekling,  Jr.,  for  appellant. 

Metrt.  Ft^d«ric  Ullman  and  D.  J.  ScJiwy- 
I«r  for  appelleea. 

December  15,  1002.  Dwmuwd  for  tha 
'  wtLnt  of  jurisdiction,  on  the  authority  of 
Bugideg  Mfg.  Co.  v.  Oaltton  Cotton  MilU. 
184  U.  S.  2S4,  40  L.  ed.  647,  22  Sup.  Ct.  Rep. 
4S2,  and  casea  cited;  Aoum  t.  Leteher,  ISO 
U.  S.  47,  30  L.  ed.  341,  16  Sup.  a.  Rep.  2M. 
and  see  case  below,  Barding  r.  Hart,  ISO 
■  U.  S.  483,  40  L.  ed.  1201,  22  Sup.  Ct.  Rep. 
'    043. 


In  Error   to  the    United  States    Circuit 
Court  of  Apnewls  for  the  Eighth  Circuit. 
Mr.  Wm.  U.  Williami  for  pUintiffa  in  er- 

Meann.  Wm.  B.  Shirk  and  FraneU  P.  Old- 
ham for  defendant  in  error. 

Kovember  17,  1002.  Judgment  affirmed 
with  costs,  on  the  authority  of  8tvdebak«r 
V.  I'crry,  184  U.  S.  268,  40  L.  ed.  528,  22 
Sup.  Ct  Rep.  483;  McDonald  t.  fhompson, 
184  U,  8.  71,  40  L.  ed.  437,  22  Sup.  Ct.  Rep. 
207;  United  Blatei  v.  i'noap.  102  TJ.  S.  422, 
20  1..  ed.  216  (see  ease  below,  Deioecae  v. 
Smith,  46  C.  C.  A.  408,  100  Fed.  438),  and 
ease  remanded  to  the  circuit  court  of  the 
United  States  for  the  western  district  of 
Missouri. 


Ohicaoo,  Bvblinotok  ft  Quiitct  Rajuoad 
CoMFANT,  Plaintiff  mi  Error,  o.  Katk  O. 
WoLFB,  Administratrix,  etc    [Nix  128.] 
In  Error   to  the    Supreme  Court   of    Ika 

State  of  Nd>r>iil(a. 
Meitrt.   0.  F.   MwMlsrton  and  J.   W.  Df 

icmM  for  plaintiff  in  error. 
Mr.  T.  J.  Mahonay  for  defendmnt  In  error. 
December   22,     1902.     Judgment   afirwud 

with  costs,  on  the  authority  of  Okieago,  C 

r.  i  P.  It.  Co.  V.  Zemeckt,  183  U.  8.  082,  4tt 

I.,  ad.  339,  22  Sup.  Ct  R^  220. 


[638]  *ifwtr«.  Attorney  Oenerai,  Solicitor  Oen- 
tnt  Riehardt,  and  JZo(er<  A.  Uovard  for 
appellant 

Mr.  John  0.  Fay  for  appellee. 

December  8,  1002,  Appeal  di*mia*«d.  Act 
of  June  6,  1000.  31  SUL  at  L.  672,  chap. 
7SB:  Gordon  v.  United  Blatet,  117  U.  8.  097, 
2  Wall  501,  17  L.  ed.  021;  Diilnci  of  Co- 
lumbia V.  Ellin,  183  U.  S.  62,  06.  40  J.,  ed. 
Sg,  SS  Sup.  OL  Rep.  17. 


■N.  T.  Cook,  Plaintiff  in  Error,  v  Stats  orrsSI 

TsujiEsafx.     [No,  166.] 

In  Error  to  the  Supreme  Court  of  the 
State  of  Tennessee. 

Meur:  E.  W.  Aosi  and  B.  W.  MeOorr^ 
tot  plaintiff  in  error. 

Jfr.  Charles  T.  Coles,  Jr.,  for  deiauUnt  in 

January  12,  1003.  Dismisssd  for  tha  want 
Df  Jurisdiction,  on  the  authority  of  HaaMina 
t.  Central  Nat.  Bank,  183  D.  S.  1».  46  L. 
ed.  117,  22  Sup.  Ct  Rep.  4S;  Bogy  r.  DamA- 
rrty,  184  U.  S.  006,  40  h.  ad.  7eS,  22  Sap.  Ct 
Rep.  038. 

IST  V.  g. 


MnfonAWDini  Oabeb, 


AivHiB  WnoBT  SnoNABT,  PUiiniiff  in  Er- 
ror, V.  Cm  or  Taooma.     [No.  162.] 
In  Error  to  the  Supreme  Court  of  the 

Bute  of  Washington. 

Mr.  Johm  F.  Shafroth  for  pUintiff  in  er- 


ror. 


Mr.  Donid  A. 


ick  for  defendant  in 


Januaiy  12,  1908.  Di9mi$§ed  for  the 
want  of  jurisdiction,  on  the  authority  of 
GiUU  y.  Btinehfield,  150  U.  8.  868,  40  L.  ed. 
206.  10  Sup.  Ct  Rep.  131 ;  PiiUhurgh  d  L. 
A.  Iron  Oo,  y.  Oleoeland  Iron  Min.  Co,  178 
U.  8.  279,  44  L.  ed.  1068,  20  8up.  Ct  Rep. 
m ;  Speed  y.  MoCarthy,  181  U.  8.  275,  45 
li.  ed.  858,  21  8up.  Ct  Rep.  613.  8es  case 
below,  Annie  Wright  Seminary  y.  Taooma, 
23  Wash.  109,  62  Pac  499. 


Alubhint  Oil  CoicPAinr  ei  oL^  Petiiionere, 
V.  HnuM  A.  Sntdbb  ei  ok    [No.  342.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Sixth  Circuit 

Mr.  8,  Sehoyer,  Jr,,  for  petitioners. 
Mesere.    S&icard    MoSweeney  and   D.  A, 

HoUingeworth  for  respondents. 
Oetober  20,  1902.    Denied. 


iO]*Bo8T0N  Fbuit  Cokpant,  Petitioner,  v.  A 

6.  Hall  ei  oZ.     [No.  399.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  First  Circuit 

Meetrs.  J.  L.  Thomdike  and  Ohae.  Theo, 
RuaeeU  for  petitioner. 

Mr.  J,  Parker  KirUn  for  respondents. 

October  20,  1902.    Denied, 


Paoitio  Coast  CoiiPAirr,  Petitioner,  v.  W. 

H.  Rbthoum  et  aL    [No.  408.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Ciivuit 

Meners,  Geo.  W.  Towle,  Jr.,  and  Thoa.  B, 
Reed  for  petitioner. 

No  counsel  for  respondents. 

October  20,  1902. 


GUABAHTBB    CoiCPAirT    OF    NOBTH  AMEBIOA, 

Petitioner,  v.  Phkniz  Ihsueangb  Com- 
PAirr  or  Bbooxltk,  N.  T.    [Na  439.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Ei^th  Circuit 
Mr.  Warren  SwiUder  for  petitioner. 
If  r.  H.  0.  Brome  tot  respondoit 
Oetober  20,  1902.    Denied. 


SwAm  P.  Ohiok  et  ol..  Petitioners,  v.  Allen 

C.  FULLCR  et  al.     [No.  442.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
theSeyenth  Circuit 

Meeere.  Wm.  J.  Manning  and  Joe.  E. 
^Qfnard  for  petitioners. 

Jfesff*.  Ckarlee  H.  Aldrioh  and  Frank  F. 
Xeei  for  respondents. 

Oetober  20,  1902.    Denied. 
197  v.  S. 


Cbioago  k  Eim  Railboad  Cokpant,  Peti- 
tioner, V.  William  N.  Shaw.  [Na  453.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Seventh  Circuit. 

Meeers.  W.  H.  H.  MiUer  and  W.  0.  John- 

eon  for  petitioner. 

Ifr.  Jae.  C.  McShane  tor  respondent 
October  20,  1902.    Denied. 


*LoifDOir,  Paris  k  Amkbicah  Bank,  lim  [MI] 

ited.  Petitioner,  v.  Rosalie  Aabonstein, 

Executrix,  etc     [Na  456.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit 

Meaare.  Ix>uia  Marahall  and  Henry  Aeh 
tar  petitioner. 

Mr.  Simon  0.  Seheeline  for  respondeat 

October  20,  1902.    Denied. 


Adah   S.   Hobman,   Petitioner,  v.   Unitid 

States.     [No.  463.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Sixth  Circuit 

ifr.  H.  M.  Ruliaon  for  petitioner. 

Meaara.  Attorney  Oeneral  and  Solicitor 
General  Rioharda  for  respondent 

October  20,  1902.    Denied. 


BuBLUfGTON  Tkust  Company  et  al.,  Peti- 
tionera,  v.  Silas  Pobteb  et  <U.  [No.  4G4.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Eighth  Circuit 

Meaara.  B,  P.  Waggoner,  0.  H.  Dean,  0.  L. 

Miller,  and  Frank  Hagerman  tor  petitioners. 
No  counsel  for  respondents. 
October  20,  1902.    Denied. 


Rubbeb  TnoB  Wheel  Company  et  al.,  PetU 
tionera,  v.  Goodyeab  Tibe  k  Rubbeb  Com- 
pany et  al.    [No.  452.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Sixth  Circuit 

Meaara.  Hoke  Bmith,  F.  P.  Fiah,  and  J.  R. 

Bennett  tor  petitioners. 

Meaara.  Edmund  Wetmore  and  H.  A.  TonU 

min  for  respondents. 
October  27,  1902.    Denied. 


SouTHBKN  Railway   Company,  Petitioner, 

V.   John   R.    Craig,   Administrator,   etc. 

[Na  454.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Fourth  Circuit. 

Mr.  Fairfaw  Harriaon  for  petitioner. 

Mr.  Jamea  E.  McDonald  for  respondent. 

October  27,  1902.    Dented. 

%%2b 


60-044 


Supreme  Court  of  the  Unitkd  States. 


Oct. 


[M2]*CoRNSLius  J.  McNamaba  et  al..  Petition- 
era,  V.  Home  Land.&  Cattle  Company  et 
al.     [No.  466.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit. 

Messrs.  Oco,  R,  Peek,  John  8.  Miller,  Mer* 
riit  Starr,  and  H.  G,  Molntire  for  petition- 
ers. 

Messrs.  W.  E.  Cullen,  E,  O.  Day,  and  P,  0. 
Sharp,  for  respondents. 
October  27,  1002.    Denied. 


Perkins  Countt,  Nebraska,  Petitioner,  v. 

E.  D.  Graff.    [No.  468.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Eighth  Circuit. 

Messrs.  Chas.  F,  Manderson  and  J.  E.  Mo- 
Ootoan  for  petitioner. 

Mr.  J.  M.  Johnson  for  respondent. 

October  27,  1902.    Denied. 


United  Staivs  Fidelttt  k  Guarantt  Com- 
pany, Petitioner,  v.  Omaha  Building  & 
Construction  Company  et  al.  [No.  469.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Eighth  Circuit. 

Mr.  E.  O.  McOilton  for  petitioner. 
Mr.  H.  O.  Brome  for  respondents. 
October  27,  1902.    Denied. 


Board     of     County     Commissioners    of 

Kearney  County,  Kansas,  Petitioner,  v. 

L.  Vandribs.    [No.  473.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Eighth  Circuit. 

Mr.  A.  P.  Jetmore  for  petitioner. 

No  counsel  for  respondent. 

October  27,  1902.    Denied. 


Chicago  House  Wrecking  Company,  Peti- 
tioner, V.  Otto  C.  Birney.    [No.  474.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Eighth  Circuit. 

Messrs.  J  as.  M.  Woolicorth  and  Wm.  D. 

McHugh  for  petitioner. 

Messrs.  Charles  J.  Greene  and  Ralph  W. 

Breokenridge  for  respondent. 
October  27,  1902.    Denied. 


[643]*Northern    Pacific   Railway   Company, 

Petitioner,  v.  Louise  H.  Adams   et   al. 

[No.  466.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
tiie  Ninth  Circuit. 

Mr.  C.  W.  Bunn  for  petitioner. 

Messrs.  C.  S.  Voorhees  and  R.  H.  Voor- 
hees  for  respondents. 

October  27,  1902.     Granted. 

3^e 


John  M.  Perkins,  Petitioner,  v.  Andrew  B. 

Hendryx  et  al.     [No.  437.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  First  Circuit. 

Mr.  John  M.  Perkins  for  petitioner. 

Messrs.  Charles  M.  Reed  and  L.  L.  Soaife 
for  respondents. 

November  3,  1902.    Denied. 


Silas  F.  King,  Petitioner,  v.  J.  O.  Bendeb. 

[No.  446.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit. 

Messrs.  J.  C.  Campbell,  Wm.  A.  Maury, 
and  W.  U.  Metson  for  petitioner. 

Mr.  J.  0.  Bender  propria  persona, 

November  3,  1902.     Denied. 


Peck  Brothers  Company  of  Illinois,  Pe- 
titioner, V.  Peck  Bros.  &  Co.  of  Connec- 
ticut.   [No.  467.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Seventh  Circuit. 

Messrs.  Henry  D.  Coghlan  and  Joseph  A. 

O^Donnell  for  petitioner. 
Mr.  E.  A.  Otis  for  respondent. 
November  3,  1902.    Denied. 


Rural  Independent    School  District    of 

Allison  et  al..  Petitioners,  v.  Eleanor  G. 

Fairfield.     [No.  472.] 

Petition  for  a  Writ  of  Certiorari  to  tlie 
United  States  Circuit  Court  of  Appeals  for 
the  Eighth  Circuit. 

Mr.  R.  M.  Wright  for  petitioner. 

Mr.  R.  H.  Brown  for  respondent. 

November  3,  1902.    Denied. 


^Minnesota  Moline  Plow  Company  et  oZ.,[64 

Petitioners,  v.  Dowaoiac  Manufacturing 

Company.    [No.  476.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  lor 
the  Eighth  Circuit. 

Messrs.  Charles  M.  Peck  and  Lysander 
Hill  for  petitioners. 

Messrs.  Fred  L.  Chappell,  Geo.  A,  Prevost, 
and  J.  H.  Whiiaker  for  respondent. 

November  3,  1902.    Denied. 


Charles  P.  Chisolm  et  al.  Petitioner  a,  v. 

Zachariah  Johnson.    [No.  371.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  far 
the  Third  Circuit. 

Messrs.  Gttstav  Bissing  and  Jno,  W. 
Griggs  for  petitioners. 

Mr.  Robert  S.  Taylor  for  respondent. 

November  10,  1902.    Denied. 


J.  Haseltine  Carstairs  et  al.,  Petitioners, 
V.  American  Bonding  &  Trust  Company 
OF  Baltimore  City.    [No.  434.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Third  Circuit. 

Mr.  Joseph  De  F.  Junkin  for  petitioners. 
Mr.  Francis  B.  Bracken  for  respondent. 
November  10,  1902.    Denied. 

187  V.  8. 


1M8. 


Meicoe^nduic  Cases. 


M4-647 


Adam  Fokbsteb  ei  ah  Peiitianera,  v.  United 

Statss.     [No.  481.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Eighth  Circuit. 

Mr.  Joel  W,  West  for  petitioners. 

Mestn,  Aiiamey  Otneral  and  SoUoitor 
Ofnerat  Riehard$  for  respondent. 

Novemher  10,  1902.    Denied. 


W.  A.  Moose,  Petitioner,  v.  James  H.  Pab- 

KEB  et  al.     [No.  483.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Fourth  Circuit. 

Mr.  Henry  J.  Haynetoorth  for  petitioner. 

Mr.  Fairfax  Harrison  for  respondent. 

Noremhcr  10,  1902.    Denied. 


*->««■»•    ^     «    K^    I    A 


{6451*Albebt  6.  Ropes,  etc.,  Petitioner,  v.  Clyde 
Steamship  Company  et  al.     [No.  488.] 
Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Second  Circuit. 
Mr.  Henry  W.  Goodrich  for  petitioner. 
Mr.  Henry  Oalbraith  Ward  for  respond- 
ents. 
November  17,  1902.    Denied. 


Phenix  Ihstthanob  Company  of  Brooklyn, 
K.  Y.,  Petitioner,  v.  Simeon  F.  Lbdnabd. 
[No.  406.] 

Petition  for  a  Writ  of  Certiorari  to  the 
^'nited  States  Circuit  Court  of  Appeals  for 
the  Seventh  Circuit, 
if  r.  D.  J.  Schuyler  for  petitioner. 
Messrs.  Henry  W.  Magee  and  Myron  H. 
^^ach  for  respondent. 
November  17,  1902.    Denied. 


^^T^NT  Insttbance  Company  of  Habtfobd, 
OoNN.,  Petitioner,  v.  Simeon  F.  Ijbonabd. 
iKo.  497.] 

I^etition  for  a  Writ  of  Certiorari  to  the 
^>^ited  SUtes  Circuit  Court  of  Appeals  for 
^«    Seventh  Circuit. 
^r.  D.  J.  Sohiiyler  for  petitioner. 
Messrs.  Henry  W.  Magee  and  Myron  H. 
°^^€:h  for  respondent. 
November  17,  1902.    Denied. 

^^X^aLBTILUB  &  SOXTTHEBN  IlLINOIB  RAIUBOAD 

^V>MPANY,  Petitioner,  v.  Citizens'  Savings 
^  Ix>AN  Asrooiation  et  al.    [No.  600.] 
"Petition  for  a  Writ  of  Certiorari  to  the 
^*^tted  States  Circuit  Court  of  Appeals  for 
th«    Seventh  Circuit. 

^Tr.  Charles  W.  Thom<u,  for  petitioner. 
^r.    Edward    Cunningham,    Jr.,    for   re- 
"?^^ndcnt. 

November  17,  1902.    Denied. 

^^ISTOPHSB  C.  Cbabb  et  al..  Petitioners, 
t>.   John   Jay  Habvey   Williams.    [No. 

808.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
tHc  Seventh  Circuit. 

Messrs.  T.  A.  Moron  and  Levy  Mayer  tor 
petitioners. 

Mr.  Prank  Croatier  for  respondent 

December  1,  1902.    Domed. 
W  V.  B. 


^Ernest   Wilkinson,   Petitioner,  «.   Wil-[646' 

LIAM  DuNLAP  Owens,  Administrator,  etc. 

[No.  338.] 

Petition  for  a  Writ  of  Certiorari  to  the 
Court  of  Appeals  of  the  District  of  Colum- 
bia. 

Mr.  Samuel  Maddow  for  petitioner. 

Mr.  Clarence  R.  Wilson  for  respondent. 

December  8,  1902.    Denied. 


Mabt   H.    Royston,    Trust  %  et   al..  Peti- 
tioners, V.  Robert  Weis.     [No.  460.] 
Petition  for  a  Writ'  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Fifth  Circuit. 
Jfr.  Walter  Oresham  for  petitioners. 
Mr.  James  B.  Stuhhs  tor  respondent. 
December  8,  1902.    Denied. 


Lawrence  ft  Co.  et  al..  Petitioners,  v.  Al- 

HERT  Weis.     [No.  461.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  appeals  for 
the  Fifth  Circuit. 

Mr.  Walter  Oresham  for  petitioners. 

Mr.  James  B.  Stubhs  for  respondent. 

December  8,  1902.    Denied. 


Amebioan  Surety  Company  of  New  York, 

Petitioner,  v.  Henry  W.  Ballman  et  al. 

[No.  496.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Eighth  Circuit. 

Messrs.  Henry  C.  Willooa,  Ehen  Richards, 
and  J.  W.  Mason  for  petitioner. 

Messrs.  Clinton  R6u)ell  and  Joseph  8. 
Laurie  for  respondents. 

December  8,  1902.    Denied. 


Lanyon  Zing  Company  et  al..  Petitioners,  v. 

Horace  F.  Brown  et  al.   [No.  601.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Eighth  Circuit. 

Mr.  Albert  H.  Walker  for  petitioners. 

Mr.  Philip  C.  Dyrenforth  lor  respondents. 

December  8,  1902.    Petition  denied. 


Frank    Seaman,   Petitioner,   v.   Berliner 
Gramaphone  Company.     [No.  130.] 
Petition  for  a  Writ  of  'Certiorari  to  the[647] 
United  States  Circuit  Court  of  Appeals  for 
Hie  Fourth  Circuit. 

Mr.  Philip  Mauro,  for  petitioner. 
JIfr.  Marshall  McCormick  for  respondent. 
December  12,  1902.    Dismissed,  on  author- 
ity of  counsel  for  petitioner. 


Walter  A.  Cunningham  et  al..  Petitioners, 

V.  Metropolitan  Lumber  Company.   [No. 

176.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Sixth  Circuit. 

if r.  F.  0.  Clark  for  petitioners. 

Messrs.  B.  J.  Broum  and  D.  H.  Ball  for 
reflpondcnt. 

December  16,  1902.    Denied. 


S47-649 


SuPBEMB  Court  of  trx  ITirrnBD  States. 


Oct.  TMxm, 


W.  G.  Eads  Brokerage  CoHPAirr,  Petition- 
er, V,  CiTT  w  Fort  Soott,  Kansas.    [No. 
470.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Eighth  Circuit. 

Mr.  T.  P,  Oarver  i<tr  petitioner. 
No  counsel  for  responaent. 
December  15,  !902.    Denied 


e 

Lena  M.  SlaiaJI  et  al,,  Petitioners ,  v.  Mexi- 
can National  Railroad  Company.    [No. 
513.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Fifth  Circuit. 

Mr,  Mason  Williams  for  petitioners. 
No  appearance  for  the  respondent. 
December  15,  1902.     Granted. 


William    Gray    Brooks,    Petitioner,     v. 

Charles  H.  Pratt,  Administrator,  etc.,  et 

al.     [No.  451.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  First  Circuit. 

JIfr.  Wm.  Gray  Brooks  for  petitioner. 

Mr.  J.  L.  Thomdike  for  respondent. 

December  22,  1902.    Denied. 


liOFTUS  CuDDT  et  al.,  Petitioners,  v.  Peeci- 

VAL  W.  Clement,  Receiver,   etc.,    et    al. 

[No.  484.] 

Petition  for  a  Writ  of  Certiorari  to  the 
[648]  United  States  Circuit  Court  of  Appeals  *for 
the  First  Circuit. 

Messrs.  Harvey  D.  Ooulder,  8.  H.  ^Hold- 
ing, and  F.  8.  Masten  for  petitioners. 

Messrs.  Louis  HasbrouoU,  Michael  H.  Car- 
dozo,  and  Benjamin  N.  Cardoso  for  re- 
spondents. 

December  22,  1902.    Denied. 


Banker's  Mutual  Cabualtt  Company,  Pe- 
titioner,   V.    MiNNEAPOUS,  St.  Paul  k 
S.\ULT  Ste.  Marie   Railway    Company. 
[No.  509.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Eighth  Circuit. 
Messrs.  Horatio  P.  Dale  and  Wm,  Connor 

for  petitioner. 
No  counsel  for  respondent. 
December  22,  1902.    Denied. 


Fred.  C.  Kilham,  Administrator,  etc.,  Peti- 
tioner, V.  WnxiAM  J.  Wilson.  [No.  520.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Eighth  Circuit 

Messrs.  B.  T.  MoNedl  and  B.  T.  WeUs  for 

ftctitioner. 
No  counsel  for  respondent. 
DeooMnber  22,  1902.    Denied. 


National  Glass  Company  et  al.,  PefitUn^ 

ers,  V.  Bryoe  Brothers  Company  et  aX. 

[No.  522.] 

Petition  for  a  Writ  of  Certiorari  to  tna 
United  States  Circuit  Court  of  ApT>eals  for 
the  Third  Circuit. 

Messrs.  John  O.  Johnson,  Wm.  L.  Pierce, 
and  James  K.  Baketoell  for  petitioners. 

Messrs.  J.  Snotoden  Bell  and  Francis  T. 
Chambers  for  respondents. 

December  22,  1902.    Denied. 


United  States  Fidelity  k  Guaranty  Com- 
pany, Petitioner,  v.  D.  D.  Mum,  as  Re- 
ceiver, etc.     [No.  623.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United.^States  Circuit  Court  of  Appeals  for 

the  Second  Circuit. 
Messrs.    Isidor     Rayner    and    J.     Kemp 

Bartlett  for  petitioner. 

Mr.  Joel  C.  Baker  for  respondent. 
December  22,  1902.     Denied. 


*Rhode   Island  Locomotive  Works,  Peti-[^ 

turner,  v.  Continental  Trust  Company. 

[No.  185.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Si.xth  Circuit. 

Messrs.  Thomas  Emery  and  John' Ford  for 
petitioner. 

No  counsel  for  respondent. 

Januaiy  6,  1903.    Denied. 


Great  Southern  Fire  Proof  Hotel  Com- 
pany, Petitioner,  v.  Benjamin  F.  Jones 
et  al.     [No.  517.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Sixth  Circuit. 

Mr.  John  E.  Sater  for  petitioner. 

Mr.  Talfourd  P.  Linai  for  respondents. 

January  5,  1903.     Granted. 


City  Trust,  Safe  Deposit  k  Surety  Com- 
pany OF  Philadelphia,  Petitioner,  «. 
Glbnoove  Granite  Company.  [No.  029.] 
Petition  for  a  Writ  of  Certiorari  to  tha 

United  States  Circuit  Court  of  Appeals  for 

the  Third  Circuit. 
Mr.  Henry  M.  Hoyt  for  petitioner. 
Messrs.  Horace  L.  Cheyney  and  La  Roy  8. 

Gove  for  respondent. 
January  5,  1903.    Denied. 


Charlks  L.  Rawson  et  al.,  Petitioners,  9. 

Western   Sand   Blast  Company  et   al 

[Na  521.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Seventh  Circuit. 

Messrs.  James  H.  Raymond  and  Otto  R. 
Bamett  for  petitioners. 

No  appearance  for  the  respondents. 

January  12,  1903.     Granted. 
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WteiiAX  Whiik,  Jb.,  PeHiioner,   v.  Peeb- 

ZE88  RUBBBB    MaIHTVAOTUUNO  OOICPAIIT. 

[No.  536.] 

PeHtion  for  &.  Writ  of  Certiorari  to  the 
United  States  Circuit  Conrt  of  Appeals  for 
the  Third  Circuit 

Mr.  Oeorge  H,  Ohrigtff  for  petitioner. 

Mr.  Liffing9ion  CUfford  for  respondent. 

Janoaiy  £2,  1008.    Denied. 


)BO]*BALTnffOBB  ft  Ohio  Railboad  Compaitt  et 

al,,    Petiiionere,    v,    Wabash     Railroad 

Covpant.    [No.  644.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeais  for 
the  Seventh  Circuit. 

Jfetsra.  W.  H.  H.  MiUer,  Hugh  L.  Bond, 
/r.,  and  J.  H,  CoVmim  tor  petitiouera. 

iieMre,  Addison  0.  Harria  and  Welle  H. 
Blodgett  for  respondent 

Januaiy  12,  1008.    Denied. 


6UK  LiFB  IlTSUBANOB  COMPAirr  OT  AlCXBICA, 

Plainiiff  in  Error,  v.    Aiaebt  MgCabb. 

[Nos.  253,  254.] 

In  Error  to  the  County  Court  of  Dallas 
Gonnty,  Texas. 

Mr,  Mauriee  B.  Locke  for  plaintiff  in  er- 
ror. 

Ko  counsel  for  defendant  in  error. 

October  14,  1002.  Diamieaed  with  costs, 
on  motion  of  Mr,  Maurice  E.  Locke  for  the 
plaintiff  in  error. 


Crrr  of  Austin,  Plaintiff  in  Error,  v.  E.  C. 
IBabtholombw  et  al,,  Receivers.  [No. 
71.] 

Xn    Error   to   the    Circuit  Court  of  the 
^xilted  States  for  the  Western  District  of 


2«as. 


-Mr.  8,  R,  Fiaher  for  plaintiff  in  error, 
^^o  counsel  for  defendants  in  error. 
October  14,  1002.    Dismiaaed  with  costs, 
motion  of  coimsel  for  plaintiff  in  error. 


P^doflb  or  THE  Stact  or  New  Yobk  ew  rel, 
Oatadutta  Plakk  Road  Compant,  Plain- 
^ijf  in  Error,  v,  Cubtis  S.  Cuumisqb, 
iMayor,  et  al,  [No.  112.] 
Xn  Error  to  the  Supreme  Court  of  the 
of  New  York. 
Ir,  Harwood  Dudley  for  plaintiff  in  er- 


^o  counsel  for  defendants  in  error. 
October  14,  1002.    Diamiaaed  with  costs, 
^^^  motion  of  counsel  for  the  plaintiff  in  er- 


Gluoosb  Suoab  REPcniTO  CoifPAirr,  Plain- 

tilt  in  Error,  v,  Oeobge  F.  Habdino  et  ol. 

[No.  6.] 

In  Error  to  the  Supreme  Court  of  the 
SUte  of  Illinois. 

Meaara,  Jno,  P,  Wilaon,  Thoa,  A,  Moron, 
and  John  J,  Herriek  for  plaintiff  in  error. 

No  counsel  for  defendants  in  error. 

October  14,  1002.  Diamiaaed  with  costs, 
pursuant  to  ttte  10th  Rule. 

llAHOHBflnS  FiBE  ABSUBAXrOE  COMPAITT  OP 

MAifOHESna,  ENOLAifD^  ct  al,,  Appellanta, 

V,  John  Hebbiott,  Treasurer  of  the  State 

of  Iowa,  et  al,     [No.  3.] 

Appeal  from  the  Circuit  Court  of  the 
United  States  for  the  Southern  District  of 
Iowa. 

Meaara,  A,  B,  MeVey  and  Wm.  AUen  But- 
ler  for  appellants. 

Meaara,  Chaa,  W,  MuUan  and  Milton  Rem' 
ley  for  appellees. 

October  14,  1002.  Diamiaaed,  per  stipula- 
tion, on  motion  of  Mr.  C,  W,  Mullan  for  the 
appellees. 

SoomsH  Union  ft  Nationai.  Insubanoe 

Company  op  Edinbubgh,  Scotland,  and 

LoMWN,  Engiand,  Plaintiff  in  Error,  v, 

JoH!7  Hebbiot,  etc.     [No.  25.] 

In  Error  to  the  Supreme  Court  of  the 
State  of  Iowa. 

Mr,  A,  H,  MeVey  tor  plaintiff  in  error. 

ifr.  Chaa,  W,  Mullan  for  defendants  in 
error. 

October  14,  1002.  Diamiaaed  per  stipula- 
tion, on  motion  of  Mr.  0,  W.  M%ulan  for  the 
defendant  in  error. 


f  (S^^^O.  E.  Cqpb,  Appellant,  v,  Landa  H.  Bba- 
^  DEN.     [No.  245.] 

Appeal  from  the  Supreme  Court  of  the 
Territory  of  Oklahoma. 
Mr.  Borace  Bpeed  for  appellant. 
No  counsel  for  appellee. 
October  14,  1002.    Diamiaaed  with  costs, 
CB  motion  of  oonnsel  for  appellant. 
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Harold    Cbowlet,    Appellant,   v.    Untied 

States.     [No.  475.] 

Appeal  from  the  District  Court  of  the 
United  States  for  the  District  of  Porto  Rico. 

Afeaara,  Attorney  General  and  Aaaiatant 
Attorney  General  Hoyt  for  appellee. 

No  counsel  for  appellant. 

October  20.  1002.  i)ocketed  and  diamiaaed, 
on  motion  of  ifr.  Aaaiatant  Attorney  Oen- 
eral  Hoyt  tor  the  appellee. 


*New    Orleans    k   Washington   PA0KET[63fl 
Company,  Appellant,  v.   Railboad  Com- 
KissioN  OP  Louisiana.    [Na  120.] 
Appeal  from  the  Circuit    Court    of    the 

United  States  for  the  Eastern  District  of 

Louisiana. 
Mr.  J,  D,  Rouae  for  appellant. 
Mr,  Walter  Ouion  for  appellee. 
October  20,  1002.    Diamiaaed.  eaeh  party 

to  pay  its  own  costs,  per  stipulation. 


Geoboe  a.  Blinn,  Jb.,  et  al,  Appellanta,  «• 
Dan  Jenkins  et  al.    [No.  164.] 
Appeal    from   the    Circuit    Court  of  the 

United  States  for  the  Northern  District  of 

Alabama. 
Mr,  Jamea  L,  Tanner  for  appellants. 
Mr,  J,  A,  W.  BnUth  for  appellees. 
October  20,  1002.    Diamiaaed  with  costs^ 

per  stipulatioiL 
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SUPBEMB  COTTBT  OF  THE  UimiD  STATM. 


Oct.  TMMMt 


Henbt  Thoicas,  Petitioner,  V,   Intebstatb 

Bmij)iiTo    &    Loan    Association.   [No. 

334.] 

On  Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Fifth  Circuit. 

Messrs.  Jamea  B,  Stuhh*  and  Thomiu  H. 
Clark  for  petitioner. 

No  counsel  for  respondent. 

October  21,  1902.  Diamiaaed,  on  motion 
of  Mr,  Thomas  H.  Clark  for  the  petitioner. 


Du  Shen  Tau  et  aJ.,  Appellants,  v.  United 

States.   [No.  485.] ;  Lee  Chin  Ching,  ilp- 

pellant,  v.  United  States.     [No.  486.]; 

Mot  Yee  Tai  et  al..  Appellants,  v.  Uniteb 

States.   [No.  487.] 

Appeals  from  the  District  Court  of  the 
United  States  for  the  Northern  District  of 
New  Yoric 

Messrs.  Attorfiey  General  and  BoUoitor 
General  Richards  for  appellee. 

No  counsel  for  appeliantB. 

October  27,  1902.  Docketed  and  dismissed, 
on  motion  of  Mr,  Solicitor  General  Richards 
for  the  appellee. 


•  Southern    Paoifio    Railroad    Cokpant, 

Plaintiff  in  Error,  v,  Frank  A.  Wood  et 

al.   [No.  133.] 
[663]    *In  Error  to  the  Supreme  Court  of  the 
State  of  California. 

Messrs.  Mawwell  Evarts  tor  plaintiff  in  er- 
ror. 

No  counsel  for  defendants  in  error. 

November  3,  1902.    Dismissed  with  costs, 
on  motion  of  counsel  for  plaintiff  in  error. 


Southern    Paoifio     Raiiaoad     Company, 

Plaintiff  in  Error,  v.  Frederick  B.  Jack 

et  al.     [No.  134.] 

In  Error  to  the  Supreme  Court  of  the 
State  of  California. 

Mr.  MatDwell  Evarts  tor  plaintiff  in  error. 

No  counsel  for  defendants  in  error. 

November  3,  1902.  Dismissed  with  costs, 
on  motion  of  counsel  for  the  plaintiff  in  er- 
ror. 


Railroad  Equipment  Company,  Appellant, 

V.  Southern  Railway  Company    et    al. 

[No.  5.] 

On  Writ  of  Certiorari  to  the  United  States 
Circuit  Court  of  Appeals  for  the  Sixth  Cir- 
cuit. 

Messrs.  Tully  R.  Comtek,  Wager  Bwayne, 
and  Alex.  C.  King  for  appellant. 

Messrs.    Francis    Lynde    Stetson,    Leon 
Jourolmon,  and  W.  A.  Henderson  for  appel- 
lees. 
November  6,  1902.     Dismissed  with  costs, 

atipulatioiL 
B30 


RiosABO  C.  Krohxtm,  Plainiif  in  Error,  «. 

United  States.    [No.  503.] 

In  Error  to  the  Circuit  Court  of  the 
United  States  for  the  Eastern  District  of 
Texas. 

Messrs,  Attorney  General  and  Solioiior 
General  Richards  for  defendant  in  error. 

No  counsel  for  plaintiff  in  error. 

November  10,  1902.  Docketed  and  dis- 
missed, on  motion  of  Mr.  Solicitor  General 
Richards  for  the  defendant  in  error. 


Owen  McCann,  Era,  Plaintiff  in  Error,  v. 
CoMMONWBAi;rH    OF  Pennsylvania  vob 
use  of  Levi  Wells,  Dairy  and  Food  Com- 
missioner.    [No.  90.] 
In  Error   to   the    Supreme  Court  of  the 

State  of  Pennsylvania. 
Mr.  Simon  R.  Huss  for  plaintiff  in  error. 
Mr.  Jno.  P.  Elkin  for  oefendant  in  error. 
November  13,  1002.  Dismissed  with  eostSy 

pursiuuit  to  the  10th  Rule. 


*WnxiAM  K.  Vanderbilt  et  al..  Trustees  [654] 

et  al..  Plaintiffs  in  Error,  v.  Bird  S.  Coler, 

Coxnptroller,  etc.     [No.  110.] 

In  ffrror  to  the  Surrogate's  Court  of  New 
York  County,  State  of  New  York. 

Mr.  Chandler  P.  Anderson  for  plaintiffs  in 
error. 

Mr.  Jahish  HoUnos,  Jr.,  for  defendant  in 
error. 

December  1,  1002.  Dismissed,  per  stipu- 
lation. 


Texas  k  Pacific  Railway  Company,  Plain- 
tiff in  Error,  v.  George  R.  L.  White. 
[No.  114.] 

In  Error  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Fifth  Circuit. 

Messrs.  John  F.  Dillon,  W.  S.  Pierce,  and 
D.  D.  Duncan  for  plaintiff  in  error. 

Mr,  John  L.  Sheppard  for  defendant  in  er- 
ror. 

December  3,  1902.  Dismissed  with  costs, 
on  authority  of  counsel  for  plaintiff  in  er- 
ror. 


Augustus  Burgdorf  et  al..  Plaintiffs  in  Er^ 
ror,v.  United  States  to  the  use  of  the 
Vermont  Marble  Company.    [No.  7.] 
In  Error  to  the  Court  of  Appeals  of  the 

District  of  Columbia. 
Messrs.  J.  J.   Darlington,  Calderon    Car- 

lisle,  and  Wm.  G.  Johnson  tor  plaintiffs  in 

error. 

Mr.  John  B.  Cotton  for  defendant  in  er- 
ror. 
December  11,  1902.    Dismissed  with  costs, 

on  motion  of  Mr.  William  G.  Johnson  for 

the  plaintiffs  in  error. 

Elias  F.  Barnes,  Appellant,  v.  District  of 

Ck)LI7MRIA.      [No.  401.] 

Appeal  from  the  Court  of  Claims. 

Messrs.  John  C.  Fay  and  J.  W.  Douglass 
for  appellant. 

ifr.  Attorney  General  for  appellee. 

December  15,  1902.    Dismissed,  on  motion 
of  Mr.  John  C.  Fay  for  the  appellant. 
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llKicoBAinnTic  CAsn. 


GteoROE  B.  RomcvL  ei  ah,    Appellania,    v. 

County  Coubt  or  Dardotjb  Countt  et  aU 

[Na  287.] 

Appeal  from  the  Circuit    Court    of    the 
United  States  for  the  Northern  District  of 
West  Virginia. 
[655]     •MeasTB.  John,  H,  Holt  and  Melville  D. 
Poet  for  appellants. 

Mr.  Alston  O.  Dayton  for  appellees. 

December  16,  1902.  Diamieeed,  clerk's 
costs  to  be  paid  by  appellants,  per  stipula- 
tion of  counsel 


Lino    et   al..   Appellants,   f>.   United 
States  [No.  365.] ;  Sat  On  ei  al.,  Appel- 
lants, V,  United  States  [No.  366.] ;  King 
Dung,    Appellants,    v.     United    States 
187  V.  5.  


[No.  367.] ;  Yee  Tot  et  at,  Appellants,  «. 

United  States  [No.  368.] 

Appeals  from  the  District  Court  of  the 
Unit^  States  for  the  Northern  District  of 
New  York. 

Mr,  Attorney  General  for  appellee. 

No  counsel  for  appellants. 

June  25,  1902.    Docketed  and  dismissed. 


Lee  Ah  Yin,  Appellant,  v.  United  States. 

[No.  411.] 

Appeal  from  United*  States  Circuit  Couxt 
of  Appeals  for  the  Ninth  Circuit. 

Mr.  Franklin  H,  Mackey  for  appellant. 

Attorney  General  for  appellee. 

October  9,  1902.    D%sm%ssed  pursuant  to 
Rule  28. 
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THE  DECISIONS 


OF  THB 


Supreme  Court  of  the  United  States 


AT 


OOTOBEK  TEEM,   1902. 


rtj 


L 


•JOHN  KELLBY,  Plff.  in  Err., 

V, 

OLIVER  F.   RHOADS. 

(Bee  S.  C.  Reporter's  ed.  1-10.) 

to    state    court — conclusiveness    of 
'3^  Teed    statement     of     facts — interstate 
9nmerce — state   regulation — taxation   of 
^^^^~^perty  in  transit. 

/^lie  Supreme  Court  of  the  United  Stateti^ 
^^^ugh  bonud  by  an  agreed  statemeut  of 
^-^^  c:ts  when  reviewing  the  Judgment  of  a  state 
^^'^xirt,  may  inquire  whether  the  facts  agreed 
^-*JC*on  support  the  Judgment. 

floclc  of  10,000  sheep,  which  is  being  driy- 
from  the  territory  of  Utah  by  a  direct 
'tite  across  the  state  of  Wyoming  to  the 
'"^^te  of  Nebraska  at  a  rate  of  about  0  miles 
'r  day,  is  the  subject  of  interstate  com- 
'^rce,  and  is  therefore  exempt  from  taxa- 
J^cjn  under  Wyo.  Laws  1895,  chap.  61,  au- 
thorising the  taxing  of  live  stock  brought 
^*^to  the  state  for  grazing  purposes,  although 
le  sheep  may  while  actually  in  transit  have 
'en  permitted  Incidentally  to  support  them- 
'lyes  by  grazing  over  land  V4  of  a  mile  in 
'Idth,  and  might  have  t>een  transported  by 

Lii. 


See  same  ease  below,  9  Wya  352,  63  Fba. 
935. 


[No.  93.] 

^^^mitted    Vovemher    12,    1902.    Decided 
January  19,  1909. 

r\>^  WRIT  of  Error  to  the  Supreme  Court 

N'    of  the  State  of  Wyoming  to  review  a 

i^.^gment  which  affirm^  a  judgment  of  the 

^^J^trict  Court  of  Laramie  County  in  favor 

^* .  defendant  in  a  suit  to  recover  back  oer- 

^^11  taxes.    Reversed. 


Statement  by  Mr.  Justice  Brown t 
This  was  a  petition  ori^nally  filed  in  the 
district  court  of  Laramie  county,  Wyo- 
ming, by  Kelley  against  Rhoads,  county  as- 
sessor of  the  county  of  Laramie,  to  recover 
back  certain  taxes  to  the  amount  of  $260 
upon  a  fiock  of  sheep  owned  by  the  plain* 
tiff  and  in  charge  of  a  shepherd  who  was 
driving  them  through  the  state  of  Wyom- 
ing, from  the  then  territoiy  of  Utah  to  the 
state  of  Nebraska. 

The  case  was  finally  presented  to  the  dia- 
trict  court  upon  the  following  agreed  state- 
ment of  facts,  upon  which  the  court  entered 
judgmeot  *in  favor  of  the  defendant^  whidi[8] 
was  affirmed  by  the  supreme  court  of  the 
state  (9  Wyo.  352,  63  Fac.  935) : 

Agreed  Statement  of  Facts. 

1.  John  Kelley  is  now,  and  was  at  all 
times  mentioned  in  the  potion  filed  herein, 
a  citizen  and  resident  of  the  state  of  Kan- 
sas. 

2.  Oliver  F.  Rhoads  was  the  duly  elected, 
qualified,  and  acting  county  assessor  of  the 
county  of  Laramie,  state  of  Wyoming,  from 
the  7th  day  of  January,  A.  D.  1895,  nntll 
the  4th  day  of  January,  A.  d.  1897. 

3.  Plaintiff  at  all  times  mentioned  in  tiM 
petition  herein  was  the  owner  of  the  sheep 
mentioned  in  said  petition,  and  that  saia 
sheep  on  or  about  the  29th  day  of  Oct(4ier, 
A.  D.  1895,  were  in  the  county  of  Lanunie^ 
in  charge  of  James  M.  Yeates,  the  agent  (rf 
the  plaintiff,  who  was  driving  and  trant- 


NoTiw — On  writs  of  error  from  United  States 

^'Prcme   Court  to   state  courts — see  notes   to 

^^mblin  V.  Western  Land  Co.  87  L.  ed.  U.  S. 

^^7;  Kipley  v.  Illinois,  42  L.  ed.   U.  8.  998; 

^<1  A«  Bocimnen,  89  L.  ed.  U.  S.  884. 

On  8tate  regulation  of  interstate  or  foreign 
yiMiercg    eoe  notes  to  Norfolk  ft  W.  R.  Co. 


V.  Com.  (Va.)  18  L.  R.  A.  107 ;  McCanna  k  F. 
Co.  V.  ClthsenJB*  Trust  &  Surety  Co.  24  C.  C.  A. 
13;  Ratterman  v.  Western  U.  Teleg.  Cow*82  L. 
ed.  U.  8.  229;  Harmon  v.  Chicago,  87  L.  ed. 
U.  S.  216 ;  Cleveland.  C.  C.  &  St.  L.  R.  Co.  t. 
Baclcus,  38  L.  ed.  U.  S.  1041 ;  Postal  Teleg. 
Cable  Co.  t.  Adams,  39  L.  ed.  U.  S.  811. 


S-4 


SUPBBMX  OOUIT  or  THB  UnIBD  STA! 


portinff  said  sheep  through  the  itate  of 
Wyoming,  from  the  then  territory  of  Ut«h 
to  the  state  of  Nebraska. 

4.  In  driving  said  sheep  in  such  manner 
it  was  the  practice  of  the  person  in  charge 
to  permit  tnem  to  spread  out  at  times  In 
the  neighborhood  of  a  quarter  of  a  mile,  and 
while  so  being  driven  the  she^  were  per- 
mitted to  ffraze  over  land  of  that  width. 
Th^  were  £'iven  in  some  instances  through 
large  pastures,  in  other  instances  through 
the  public  domain,  and  in  other  instances 
through  pastures  inclosed  by  fences.  While 
being  driven  from  the  western  boundary  of 
the  state  to  Pine  Bluffs  station,  th^  were 
maintained  by  grazing  along  the  route  of 
travel. 

5.  Said  sheep  were  duly  returned  by 
plaintiff  for  taxation  and  assessed  by  the 
assessor  and  collector  of  taxes  for  the  year 
1896  in  the  county  of  Juab,  territory  of 
UUh. 

6.  On  the  29th  day  of  October,  A.  D. 
1895,  while  the  said  herd  of  sheep  were  in 
charge  of  the  agent  of  the  plaintiff  in  the 
county  of  Laramie,  state  of  Wvoming,  the 
defendant,  in  company  with  S.  J.  Robb,  dep- 
uty riieriff,  of  Ijaramie  county,  Wyoming, 
collected  from  said  plaintiff's  aoent  the  sum 
of  two  hundred  and  fifty  dollars  ($250), 
alleged  to  be  taxes  due  for  the  current  year 
1895,  and  that  before  the  collection  of  said 

[8]tax,  *upon  demand  for  the  payment  oi  the 
same  by  the  said  defendant,  Uie  plaintiff's 
agent  refused  to  pay  the  same,  whereupon 
liie  said  defendant  said  to  the  agent  of 
plaintiff  that  the  said  defendant  could  or 
would  take  enouoh  she^  and  sell  them,  and 
from  the  proceeds  retain  the  said  amount 
of  two  hundred  and  fifty  dollars  ($250) 
with  costs;  whereupon  the  plaintiff's  agent 
to  prevent  the  seizure  and  sale  of  plain- 
tiff's property  and  the  damage  that  would 
therdiy  accrue  to  plaintiff,  paid  the  said 
defendant  the  sum  of  two  hundred  and  fifty 
dollars  ($250). 

7.  It  ,was  a  fact»  and  defendant  had 
knowledge  of  the  fact  and  was  notified  by 
plaintifi's  agent,  that  said  herd  of  sheep 
was  being  driven  across  the  state  of  Wyo- 
ming to  Pine  Bluffs  station  for  the  purpose 
of  shipment,  and  that  the  same  were  not 
brought  into  the  state  for  the  purpoee  of 
being  maintained  permanently  therein. 

8.  At  the  time  of  the  regular  assessment 
of  properly  for  the  purpoee  of  taxation  in 
the  county  of  Laramie,  in  the  year  1895, 
plaintiff  had  no  property  of  an^  kind  what- 
ever in  the  county  of  Laramie,  or  in  the 
state  of  Wyoming. 

9.  At  the  time  the  assessment  of  prop- 
erty in  the  county  of  Laramie  for  the  year 
1895  was  equalized  by  the  board  of  e<^uali- 
laticm  of  the  county  of  Laramie,  plaintiff 
had  no  notice  of  the  time  or  place  of  meet- 
ing of  said  board  of  equalization,  or  that 
any  assessment  had  been  made  against  him 
for  any  purpose  whatever  within  the  state 
of  Wyoming  or  the  county  of  Laramie. 

10.  At  the  time  the  taxes  for  the  cur- 
nsDt  jmx  1895  wer«  regularly  and  legally 

S0O 


Cor. 


levied  in  the  said  county  of  Laramie^  plain- 
tiff had  no  property  whatever  in  the  ooiiBlj 
of  Laramie  or  state  of  Wyoming. 

11.  Plaintiff  has  demanded  of  defendaai 
a  return  to  him  of  the  amount  of  tax  so  col- 
lected from  plaintiff's  agent,  but  defendaat 
refused  and  still  refuses  to  return  to  plala- 
ttff  the  amount  so  collected. 

12.  The  time  consumed  in  driving  Mdd 
sheep  from  the  western  boundary  of  tba 
state  of  Wyoming  to  Pine  Bluffs  station,  ia 
Laramie  county,  was  from  six  to  eiffhit 
wedks,  and  bv  the  route  followed  the  2b- 
tance  traveled  was  about  500  miles. 

*13.  The  said  taxes  were  assessed,  ]evied,[ 
and  collected  by  the  defendant  without  tha 
action,  authority,  or  assistance  of  the  boaid 
of  county  commissioners,  or  of  any  other 
officer  or  officers  of  Laramie  county. 

14.  The  said  property  so  owned  by  tha 
plaintiff  had  not  been  regularlv  assessed  in 
any  other  county  of  the  state  tot  that  year, 
and  no  taxes  had  been  paid  thereon  in  aiqr 
other  county  in  the  state. 

15.  That  for  the  purpose  of  shippioff  aaid 
sheep  it  was  not  necessary  that  the^  UKNild 
be  driven  into  the  state  of  Wyoming,  and 
that  the  railroad  over  whioh  they  mtm 
shipped  could  be  reached  from  the  point 
where  the  shero  were  first  driven  by  trmv«l- 
ing  a  less  distance  than  was  neoeesaiy  to 
travel  from  the  place  where  they  were  flrat 
driven  to  any  point  in  the  state  of  Wyo- 
ming. 

16.  That  at  the  time  the  $250  was  paid 
to  the  defendant,  it  was  paid  without  aqy 
protest  other  than  appears  in  the  other 
naragraphs    of   this    agreed    statement   oC 


Mr.  Joalak  A.  Vam  Oredel  aubmittod 
the  cause  for  plaintiff  in  error: 

A  state  cannot  in  any  manner  interlaro 
with  or  obstruct  interstate  commeree. 

Borer,  Inter-State  Law,  p.  311;  Oooiey» 
Taxn.  p.  62;  Black,  Const.  Law,  167-186. 

The  nefflect  of  Congress  to  legislate  on  the 
subject  of  interstate  commerce  does  not  civ« 
to  the  several  states  authority  to  r^gnbte 
such  commerce. 

Rohhina  V.  BKMy  0<mnty  Tawing  IKH. 
120  U.  8.  489,  30  L.  ed.  694,  1  Inters.  Oon. 
R^.  45,  7  Sup.  Ct  Rep.  592;  Letsy  t.  ffar- 
din,  135  U.  S.  150,  34  L.  ed.  146,  3  Intan. 
Com.  Rep.  36,  10  Sup.  Ct.  Rep.  681;  Wettoa 
V.  M%88oun,  91  U.  8.  275,  23  L.  ed.  347; 
Boioman  v.  Ohioago  d  N.  W.  R,  Co.  126  17. 
S.  466,  31  L.  ed.  700,  1  Inters.  Com.  Bep. 
823,  8  Sup.  Ct.  Rep.  689,  1062. 

Interstate  commerce  embraces  all  tfas 
means  of  transportation  commonly  used  ia 
transferring  property  from  one  state  «r 
countiy  to  another. 

Penaaoola  Teleg.  Co.  v.  Weitem  U.  IVIsf. 
Co.  96  U.  S.  1,  24  L.  ed.  708. 

Before  the  property  of  plaintiff  in  error  in 
this  case  could  have  been  taxed  by  the  au- 
thorities of  Wyoming,  the  property  in  fMi> 
tion  must  have  become  identified  and  inoQi^ 
porated  with  the  property  of  the  state. 

Brown  v.  Maryland,  12  Wheat.  419,  6  L. 
ed.  678;  Bohhin9  r.  ShMg  Countg  Tmmhg 
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DUt.  120  U.  S.  489,  30  L.  ed.  604,  1  Inters,  be  taxed  for  the  fiscal  year  during  which  it 

Com.  Rep.  45,  7  Sup.  Ct.  Rep.  592;  Brown  shall  have  been  brought  into  the  state. 

?.  Houston,  114  U.  S.  622,  630,  29  L.  ed.  257,  "Sec.  2.  Assessors  are,  for  the  purpose  of 

200,  5  Sup.  Ct  Hep.  1091;  Kelley  y.  Khoada,  enforcing  this  act,  *hereby  vested  with  the [6] 

7  Wyo.  237,  39  L.  R.  A.  594,  51  Pac.  593;  powers  and  charged  with  the  duties  vested 

Woodruff  V.  Parham,  8  Wall.  123,  19  L.  ed.  in  and  conferred  upon  other  officers  for  the 

382;  CrandaU  v.  Nevada,  6  Wall.  35,  18  L.  collection  of  taxes. 

ed.  745 ;  A  Imp  v.  California,  24  How.  169,  16  "Sec.  3.  It  shall  be  the  duty  of  the  assess- 

Led.  044;  IFeZ^on  y.  if i««ourt,  91  U.  S.  276,  ors    in    the    several    counties   to   levy    and 

23  L.  ed.  347 ;  8t.  Louis  v.  Wiggins  Ferry  Co,  immediately  collect  the  taxes   as  provided 

11  Wall.  423,  20  L.  ed.  192;  Hays  v.  Pacific  for  in  this  act,  aa  soon  as  live  stock   is 

UaU  8,  8.  Co.  17  How.  596,  15  L.  ed.  254.  brought  into  their  counties  to  graze,  and  to 

There  is  an  implied  license  permitting  all  pay  without  delay  such  sums  to  the  tre&s- 

dtizens  alike  to  use  for  grazing  the  public  urers  of  their  respective  counties, 

domain  of  the  United  States.  "Sec.  4.  Whenever  the  owner  of  any  live 

Buford  Y.  Houtz,  133  U.  S.  320,  33  L.  ed.  stock  upon  which  a  tax  has  been  levied,  as 

618,  10  Sup.  Ct.  Rep.  305.  provided  in  this  act,  shall  refuse  to  immedi- 

Mr.  Willla  Van  DeTUiter  submitted  the  ately  pay  the  amount  of  such  tax  to  the  as- 

OAuse  for  defendant  in  error,     ifr.  W.  R,  sessor  who  levied  it,  such  assessor  shall  pro- 

itoiX  was  with  him  on  the  brief.  ceed  forthwith  to  collect  such  tax,  as  pro- 

The  statute  of  the  state  of  Wyoming  re-  vided  by  law  for  the  collection  of  delin- 

r*  ing  live  stock  brought  into  the  state  for  quent  taxes  on  other  kinds  of  personal  prop- 
purpose  of  being  grazed,  to  be  taxed,  is  ^i^*" 
not  in  violation  of  the  commerce  clause  of  The  question  to  be  determined,  then,  is 
the  Constitution  of  the  United  States.  whether    the    stock    of    the    plaintiff    was 

KeUsy  v.  Rhoads,  7  Wyo.  237,  39  L.  R.  A.  brought  into  the  state  for  the  purpose  of 

694,  51  Pae.  693,  and  cases  there  cited.  being  grazed  at  the  time  it  was  assessed  for 

It  is  incumbent  upon  the  party  who  com-  taxation.    This  question  must  be  answered 

plains  of  error  in  the  determination  of  a  by  the  agreed  statement  of   facts.     Wliile 

natter  of  fact  in  the  trial  court  to  disclose  this  statement  is  binding  upon  this  court, 

by  the  record  that  the  determination  of  the  as  well  as  the  state  courts,  different  infer- 

net  as  found  by  the  trial  ccnirt  was  at  least  ences  may  be  drawn  from  these  facts  as  to 

palpably  contrary  to  the  evidence  in  the  case,  the  applicability  of  the  state  statute.     Had 

Marshall  v.  Rugg,  6  Wyo.  270,  33  L.  R.  A.  ^^^  state  court  found  directly  the  ultimate 

879,  44  Pae.  700,  45  Pac.  486.  ^^<^  that  these  sheep  were  brought  into  tho 

A  state  statute  authorizing  the  levying  of  s^ate  for  the  purpose  of  being  grazed,  such 

»t«  upoo  live  stock  which  are  brought  into  finding  might  have  bound  us,  but,  under  the 

the  sUte  for  a  purpose  similar  to  the  pur-  ^^^  actually  found  or  agreed  upon,  we  are 

Poee  for  which  live    stock    are   maintained  ^^  liberty  to  inquire  whether  they  support 

therein— as,  for  instance,  for  grazing,  or  for  ^^^  judgment     Harrison  v.  Perea,   168  U. 

the  purpose  of  being  fed— is  not  an  unconsti-  ^"^'iLll' *2  L.  ed.  478,  18  Sup.  Ct  Rep.  12J). 

tnUonal  statute;  and  the  tax  is  a  valid  tax,  The  law  upon  this  subject,  so  far  as  it 

notwithstanding  the  fact  that  the  live  stock  concerns  interference  with   mtersUte  com- 

■«ay  have  been  brought  into  the  state  for  a  ^erce,   is   setUed   by   several   cases  m  this 

Aort    period     of     time,     or     may     have  court,  which  hold  that  property  actually  in 

keen  driven  into  or  through  the  state  "on  [J^^^^  ."  .f\«™P^  '^i*?  ^^  ^^*^?°'.*^^- 

'ooV  or  were  "through  cattle,"  or  were  ulU-  ^}^^S^  ^*  *J  ^  ^^{^  !^^  *?  indefinite  time 

nuitely  designed  for  shipment  into  another  during  such  transit,  at  least  for  other  than 

itate  natural    causes    or    lack    of    facilities    for 

M^ers  V.  BalHmore  County,  83  Md.  385,  34  i"\™«diate  transportation    it  may  be  law- 

L  p    A     Qno    QK    Afi    lAA.    iv^^^^^^J  V  ^""y    assessed    by    the    local    authorities. 

Wlki     oiS?'     ni      I'       I^^Tq^Ci^o  Staie,    Detmold,   Prosecutor,   v.    Engle,    34 

^^^'n\n'^'rP^^'  ^^'\v'  ^^  ^'  Y'nuf'  ^'  ^' ^  ^25;  Standard  Oil  Co,  y.  Bachelor, 

ml!i  £'**"no5''-^''».^*"*^;r*'''''  L  S^^-  89  Ind.  1;  Burlington  Lumber  Co,  v.  WiU 

J'w,  49  Pac.  937;  Colhns  v.  Oreen,  10  Okla.  letts,  118  111.  559,  9  N.  E.  254. 

*^.  62   Pac.    813;    Lasatcr   v.    Green,    10  The  first  case  in  which  the  question  arose 

^  335,    62    Pac.    816;    Halff  v.    Green,  is  that  of  Broum  v.  Houston,  114  U.  S.  622, 

}0  Okla.  338,  62  Pac.  816;  Russell  v.  Green,  29  L.  cd.  257,  5  Sup.  Ct  Rep.  1091,  in  which 

*0  Okla.  340,  62  Pac.  817.  it  was   held   that  coal   mined   in  Pennsyl- 

vania  and  sent  by  water  to  New  Orleans  to 

.  Mr.  Justice  Brown  delivered  the  opin-  be  •sold  in  the  open  market  there  on  account[ei 

^  of  the  court:  of  the  owners  in  Pennsylvania,  and  lying  at 

This  case  resolves  itself  into  the  single  New  Orleans  in  flatboats  for  sale,  became 

question  whether  the  property  of  the  plain-  intermingled,  on  its  arrival  there,  with  the 

^  wits  engaged  in  interstate  commerce  to  general  property  of  the  state,  and  was  sub- 

*peh  an  extent  aa  to  be  exempt  from  taxa-  ject  to  taxation  under  the  general  laws  of 

tioQ  \j    the   state   of   Wyoming,   through  Louisiana,   although    it   might   have   been, 

^hieh  it  was  being  transported.  after  arrival,  sold  from  the  vessel  on  which 

The  statute  of  the  state  upon  this  sub-  the  transportation  was  made,  without  be- 

iect  (Laws  1895,  chap.  61)  is  aa  follows:  ing  land^,  and   for  the  purpose  of  being 

''Sec  1.  All  live  stock  brought  into  this  taken  out  of  the  country  by  a  vessel  bound 

*tate  far  the  purpote  of  being  grazed  shall  to  a  foreign  port.    The  case  was  affirmed  in 

188  U.  M.  361 
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tbongh  sncb  gnuldr  and  timber  lands  wea^ 
ieoUted  and  detacned  from  other  puUii 
lands,  and  were  situated  in  countiee  organ 
ized  prior  to  January  1,  1875,  and  tha' 
there  was  no  law  under  which  the  petition 
er  could  have  lawfully  awarded  to  him  thi 
two  said  sections  at  (1  per  acre.  PetiUon 
er  admitted  that  said  two  sections  wen 
cleeeifled  by  the  coramissiODer, — one  as  tim 
ber  laud  and  the  other  sa  grasing  land,— 
but  averred  that  such  classification  was  o. 
no  force  or  effect  because  tbe  provisions  o: 
the  law  requiring  lands  belonging  to  thi 
public  Bchool  fund  to  be  classified  did  not 
relate  or  apply  to  isolated  and  detached  see 
tions,  or  tractions  of  sections  of  such  lands 
situated  in  counties  organized  prior  to  Jsn 
iMry  1,  1876,  but  that  the  price  of  said 
lands  was  at  that  time  fixed  by  law  aA  9i 
per  acre,  irrespective  of  any  claasiflcation 
made  of  said  lands  either  before  or  titei 
the  time  they  became  isolated  and  detached. 
Tliat  by  application  to  tbe  commissionei 
and  depositing  with  the  treasurer  of  tht 
state  the  amount  due  therefor,  be  became 
tbe  purchaser  of  said  two  sections,  and  the 
commissioner  was  without  authority  to 
withhold  from  him  said  lands. 

Upon  this  pAition  the  csm  was  sub- 
mitted upon  briefs  and  oral  arguments  ta 
the  supreme  court,  which  awarded  »  man- 
damus (M  Tex.  62,  54  8.  W.  lOlG),  subse- 
quently granted  a  rebeariiig  (S4  T^  67, 
56  S.  W.  666),  and  upon  such  rehearing 
filed  an  opinion  refusing  the  writ  (94  T«x. 
67,  57  S.  W.  940). 

Whereupon  petitioner  applied  for,  and  wsa 
granted  a  writ  of  error  from  this  court,  and 
assigned  as  error  that  the  state  had  offered 
to  sell  all  isolsted  and  detached  sections 
[12]and  fractions  *of  sections  of  public  school 
lands  situated  in  counties  organized  prior  to 
January  1,  1876,  at  «1  per  acre;  that  this 
offer  by  the  state  was  accepted  by  the  peti- 
tioner, and  that  such  aoceptance  consti- 
tuted a  omtxact  between  the  state  and  the 
purchaser,  and  that,  by  holding  that  the 
oommissioner  of  the  land  ofiice  might  de- 
eline  to  awwd  the  petitioner  the  lands  ap- 
plied for,  the  court  gave  a  construction  to 
the  statute  which  impaired  the  obligation  of 
such  contract 

Jfr.  F.  Charles  Hn^e  sulunitted  the 
cause  tor  plaintiff  in  error.  Ur.  U.  8.  Kle- 
berg was  with  him  on  tbe  brief; 

In  reviewing  the  judgment  of  a  state  court 
this  court  is  not  limited  to  a,  mere  considera- 
tion of  the  language  used  in  the  opinion  of 
the  state  court,  but  may  examine  and  deter- 
mine what  is  the  real  substance  and  effect  of 
the  decision;  and  should  this  court  find  that 
the  effect  of  such  decision  is  to  give  such 
force  to  subsequent  legislation  as  to  impair 
contracts  made  under  former  legislation, 
then  a  Federal  question  is  presented,  of 
which  this  court  will  talce  jurisdiction. 

McCwUvKgk  T.  Virpinio,  172  U.  8.  IM,  43 
I^  ed.  3S1I,  19  Sup.  Ct.  Rep.  134:  Houston  & 


T.  0.  R.  Go.  T.  TtMU,  177  U.  S.  74,  44  L.  ed. 
679,  20  Sup.  Ct  Rep.  546. 

The  Federal  question  in  this  ease  wu 
properly  and  seasonahly  raised  and  pi«- 
sented  in  the  trial  court,  and  decided  ad- 
versdy  to  plsintifl^  in  error. 

Mallett  y.  North  Caroltno,  181  U.  S.  591, 
46  L.  ed.  1017,  ei  Sup.  Ct  Rep.  780. 

Ur.  O.  K.  BeU  submitted  the  caDM  lor 
defendant  in  error  i 

No  Federal  question  ta  Involved,  mr  iMM 
there  been,  by  the  oonatniction  placed  npoa 
the  statute  by  the  supreme  court  of  th> 
state,  any  impairment  ot  the  obligation  (d  * 
contract  between  Weber  and  the  staia. 

Caperlon  v.  Bo«ryar,  14  Wall.  218,  20  I* 
ed.  882;  Steinu  v.  Franklm  County,  14 
Wall.  16,  20  L.  ed.  846;  Vno  Orleans  Watw 
icorka  Co.  v.  LouitiatM  Sngar  Ref.  Co.  ISO 
U.  8.  29,  31  L.  ed.  612,  8  Sup.  Ct  Rep.  741 1 
Daggrr  t.  Boeoak,  104  U.  8.  696,  S6  L.  «d. 
846. 

The  only  question  raised  or  decided  In  tba 
itate  court  was  as  to  the  construction  of  ft 
itatute  of  the  state. 

Phmnix  Int.  Co.  v.  Trtaaarar,  11  W«1L 
104,  cub  nam.  Phcenw!  Int.  Co.  y.  Oardiner, 
!0  h.  ed.  112;  Tazoo  d  M.  VaOey  B.  Co.  ▼. 
Idatat,  180  U.  8.  41,  45  L.  ed.  416,  21  Sopi 
OL  Rep.  256. 

The  true  interpretation  ot  any  atatut* 
Missed  by  a  stats  for  a  purpose  specified,  and 
he  acts  which  will  be  justified  under  the 
itatute,  are  matters  which  lie  exclusive 
vithln  tbe  determination  of  the  hi^iest 
rourt  of  the  state. 

Aieardi  v.  Alabama,  19  Wall.  630,  22  !« 
d.  21S;  Congdon  v.  Goodman,  2  Black,  BT^ 
17  L.  ed.  267;  Grand  Oulf  H.  d  Bkg.  Co.  y. 
VartluUl,  12  How.  166,  13  L.  ed.  938;  Omf 
roJ  Land  Co.  v.  Laidley,  159  U.  S.  103,  40 
\  ed.  91,  IS  Sup.  Ct  Rep.  80. 

Where  a  party  claims  below  wholly  in  vlr- 
ue  of  the  Iaws  of  the  state,  and  the  highest 
lourt  of  the  state  decides  that  under  theN 
aws  the  claimant  haa  no  case,  no  writ  of  er- 
-or  liee  borfc 

Worthy  V.  Ifoora  County,  9  Wall.  611. 
iib  nom.  Worthy  y.  Barrttt,  19  L.  ed.  6U; 
4it»i»»ippi  d  M.  R.  Go.  v.  JfoClur0,  10  Wall. 
;n,  19  L  ed.  997. 

liiis  court  cannot  entertain  jnrisdietioD  of 
L  case  from  a  state  court  becanae  the  jnd^ 
nent  of  that  court  impain,  or  falls  to  gli« 
•Beet  to,  a  contract. 

Knox  V.  Exchange  Bank,  12  Wall.  S79,  ZO 
..  ed.  414. 

In  order  to  come  within  the  proviaiona  of 
he  Constitution  of  the  United  State*,  whUh 
leclares  that  no  state  shall  pass  any  law  fm- 
lairing  tbe  obli^tions  of  contracts,  not  oi^y 
oust  Uie  obligations  of  »  contract  have  b«H 
mpaired,  but  it  must  have  been  Impaired  I7 
ome  act  of  the  legislative  po#er  of  tba 
tate,  and  not  by  a  deciiion  ol  ita  jndidal 
apartment  only. 

Central  Land  Co.  y.  LaiHey,  ISO  U.  & 
03.  40  L.  ed.  91,  16  Sup.  Ct.  Rep.  BOi 

If  there  was  a  Fadei«l  ousation  it  WM  ant 
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and  presented  by  the  complaining 
p^rty,  and  no  reference  thereto  was  made 
miCil  the  motion  for  rehearing. 

Smith  y.  Hunter,  7  How.  740,  12  L.  ed. 

890 ;  Orand  Oulf  R,  d  Bkg,  Co.  v.  Mar$haU, 

12    How.  166,  13  L.  ed.  938;  Hamilton  Mfg, 

(Jo.  y.  Ma89aehu8ett9,  6  Wall.  632,  18  L.  ed. 

904;  Schuyler  Nat.  Bank  y.  Bollong,  150  U. 

B.   86,  37  L  ed.  1008,  14  Sup.  C.  Rep.  24; 

ITaAett  y.  Vorth  Carolina,  181  U.  S.  589,  45 

U.  ed.  1015,  21  Sup.  Ct.  Rep.  730;  Eaaiem 

Bidg.  d  L.  Abso.  y.  Welling,  181  U.  S.  47, 

46  L  ed.  730,  21  Sup.  Ct.  Rep.  531;  Turner 

y.  Riehardaon,  180  U.  S.  87,  45  L.  ed.  438,  21 

Snp.  Ct  Rep.  296;  Meyer  y.  Richmond,  172 

U.l8.  82,  43  L.  ed.  374,  19  Sup.  Ct.  Rep.  106. 

The  allowance  of  the  writ  of  error  upon 

the  ground  stated  In  the  application  therefor 

is  not  conclusive  to  show    that   a    Federal 

cpintion  was  raised  in  the  case. 

CapertOH  y.  Bowyer,  14  WaJl.  216,  20  L. 
ed.  882;  Powell  y.  Brunstcick  County,  150 
U.  8.  439,  37  L.  ed.  1136,  14  Sup.  Ct.  Rep. 
IM. 


Hr.  Justice  Brown  delivered  the  opin- 
ion of  the  court: 

At  the  time  the  petitioner  made  his  appli- 
cttions  to  the  commissioner  of  the  land  of- 
fice for  the  purchase  of  these  lands,  the  fol- 
Mng  law  was  in  force  (2  Batt's  Rev. 
Stat  art.  4218y) : 

The  commissioner  of  the  general  land  of- 
fitt  may  withhold  from  leajse  any  agricul- 
tortl  lands  necessary  for  the  purpose  of'set* 
tlanen^  and  no  a^cultural  lanos  shall  be 
Imed  if,  in  the  jud^ent  of  the  commis- 
■^oner,  they  may  be  in  immediate  demand 
'<*  Mttlement,  but  such  lands  shall  be  held 
'«  settlement  and  sold  to  the  actual  set- 
tltn  only,  under  the  provisions  of  this 
clttpter;  and  all  sections  and  fractions  of 
*«tions,  in  all  counties  organized  prior  to 
^  Ist  day  of  January,  1875,  except  El 
PiM,  Presidio,  and  Pecos  counties,  which 
ledions  are  isolated  and  detached  from  other 
PvUic  lands,  may  he  sold  to  any  purchaser, 
^■ttpt  to  a  corporation,  without  actual  set- 
tlement, at  $1  per  acre,  upon  the  same 
tttmi  as  other  public  lands  are  sold  under 
^  provisions  of  this  chapter.''  Acts  1897, 
Aip.  120. 

Ae  supreme  court  held  that  the  determi- 
>*tioii  of  the  case  depended  upon  the  ques- 
^  whether  it  was  made  by  this  law  the 
native  diity  of  the  commissioner  of  the 
W  office  to  sell  all  isolated  and  detached 
[UjieeUoiu  and  parts  of  sectiotns  *of  the  public 
'ne  achool  lands  to  the  first  applicant 
vHhoot  regard  to  their  classification;  and 
^t  that  construction  depended  upon  the 
^isition  whether  the  words  "may  be  sold 
^•ny  purchajBer"  implied  a  discretion  in 
J^^sommissioner  to  refuse,  or  was  to  be  un- 
^'ntood  .as  equivalent  to  "shall,"  which 
*Nd  imply  a  duty  upon  the  part  of  the 
^ovunissioner  to  sell  to  any  purchaser  at  the 
pries  fixed,  of  $1  per  acre.  At  first  the 
*^^  was  of  opinion  that  the  word  "may" 
^  used  in  the  sense  of  "shall;"  that  no 
iiferetion  was  vested  in  the  commissioner; 


that  the  ccneral  provisions  r^gulatingr  the 
sale  of  public  school  lands  did  not  apply  to 
isolated  and  detached  sections  ana  frac- 
tions of  sections;  that  they  required  no 
classi^cation  or  appraisement;  that  Uie  law 
of  1897  fixed  thdr  purchase  price  absolute- 
ly at  $1  per  acre;  and  that  all  that  was 
necessary  to  acquire  an  inchoate  title  was 
to  make  application  to  the  commissioner 
and  tender  the  proportion  of  the  purchase 
money,  required  by  law  to  be  paid  in  cash, 
together  with  the  statutory  oblisations  for 
the  balance.  Upon  rehearing,  tne  opinion 
of  the  court  was  changed,  and  the  majority 
came  to  the  conclusion  that  the  word 
"may,"  aa  used  in  the  statute,  ought  to  be 
construed  in  its  literal  sense,  and  as  merely 
conferring  the  power  upon  the  commissioner 
to  sell  land  at  $1  per  acre,  but  not  making 
it  obligatory  upon  him  to  do  so.  The  man- 
damus was  denied.  Another  rehearing  was 
also  denied. 

There  is  hardly  a  semblance  of  a  Federal 
question  in  this  cas&  None  such  was  no- 
ticed in  the  original  petition  or  in  either 
opinion  of  the  court;  and  it  was  not  until 
after  an  application  was  made  for  a  rehear- 
ing that  petitioner  discovered  that  the  act 
of  the  legislature  of  1895,  as  amended  by 
the  act  of  1897  (Rev.  Stat  42l8y),  above 
cited,  constituted  a  contract  on  the  part  of 
the  state  to  sell  all  isolated  and  detached 
sections  and  fractions  of  sections  of  public 
school  lands  to  any  purchaser  who  would 
offer  $1  per  acre  therefor,  which  had  been 
impaired  by  the  supreme  court  of  the  state 
in  holding  that  the  commissioner  of  the 
land  oflice  might  refuse  to  execute  such  con- 
tract by  declining  to  award  ^^e  lands  ap- 
plied for,  and  therefore  violated  its  obliga- 
tion. 

*We  agree  with  the  supreme  court  of  the[14] 
state  that  no  contract  was  created  by  this 
statute.  Hence,  there  was  none  to  be  im- 
paired. We  had  occasion  to  hold  in  Cen- 
tral Land  Co.  y.  Laidley,  159  U.  S.  103,  40 
L.  ed.  91,  16  Sup.  Ct  Rep.  80,  that  we  have 
no  jurisdiction  of  a  writ  of  error  to  a  state 
court  upon  the  ground  that  the  obligation 
of  a  contract  has  been  impaired,  when  the 
validity  of  the  statute  imder  which  the  con- 
tract is  made  is  admitted,  and  the  only 
question  is  as  to  the  construction  of  the 
statute  by  that  court;  and  in  the  same  case, 
as  well  as  in  Hanford  v.  Daviea,  163  U.  S. 
273,  41  L.  ed.  157,  16  Sup.  Ct  Rep.  1051,  we 
held  that  the  constitutional  inhibition  ap- 
plies only  to  the  l^slative  enactments  ol 
the  state,  and  not  to  judicial  decisions  or 
the  axsts  of  state  tribunals  or  officers  under 
statutes  in  force  at  the  time  of  the  making 
of  the  contract,  the  obligation  of  which  is 
alleged  to  have  been  impaired. 

In  addition  to  this,  however,  the  ques- 
tion was  not  made  until  after  the  final  de- 
cision of  the  state  court,  and  upon  applica- 
tion for  a  rehearing.  This  was  clearly  too 
late.  Miller  v.  Texas,  153  U.  S.  635,  38  L. 
ed.  812,  14  Sup.  Ct  Rep.  874. 

The  writ  of  error  is  dismissed. 

3M 
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ANNIE  ANDREWS,  Plff.  m  Brr^ 

KATE  H.  ANDREWa 
(Bee  8.  C.  Reporter'B  ed.  14-42.) 

Error  to  9ia$e  oowri — FoAerol  queBtUm — 
oon9titufumal  law— full  faith  and  oredit 
— foreign  decree  of  divorce — bona  fide 
dofnioil--appearanoe  by  nonreaideHt  de- 
fendani, 

1.  The  BajH^eoM  Court  of  the  United  Btatee  !■ 
not  without  jurisdiction-  of  a  writ  of  error  to 
a  state  court  because  that  court  committed 
no  error  In  decldlnf  the  Federal  question  In- 
volved. 

2.  The  full  faith  and  credit  clause  of  the  Fed- 
eral Constitution  Is  not  violated  by  the  re- 
fusal of  the  Msssachusetts  courts,  acting  In 
accordance  with  Mass.  Pub.  Btat.  chap.  146, 
I  41,  to  give  effect  to  a  decree  of  divorce  ren- 
dered by  a  ojurt  of  another  state  In  a  suit  In- 
stituted by  one  who  temporarily  left  the  state 
of  Massachusetts,  where  he  was  domiciled, 
for  the  purpose  of  obtaining  a  divorce  for  a 
cause  which  occurred  In  that  state  while  the 
parties  resided  there,  but  which  wss  not  a 
ground  for  divorce  In  that  state. 

8.  The  appearance  of  the  nonresident  defend- 
ant cannot  Invest  a  court  with  jurisdiction 
of  a  suit  for  divorce  Instituted  by  a  person 
who  has  no  bona  fide  domlcii  within  the 
sUte. 

[No.  23.] 

Argued  February  28,  1902.    Decided  Janu- 
ary 19,  1909, 

IN  ERROR  to  the  Supreme  Judicial  Oourt 
of  the  State  of  Massachusetts  to  review 
A  decree  overruling  exceptions  to  a  decree 
of  a  probate  court  which  denied  effect  to  a 
decree  of  divorce  rendered  in  the  state  of 
South  Dakota.    Affirmed, 

See  sune  caM  below,  176  Haas.  92,  57  N. 
E.  883. 

Statement  1^  Mr.  Justice  White  t 
The  plaintiix  and  the  defendant  in  error, 
each  cudminff  to  be  the  lawful  widow  of 
Charles  S.  Andrews,  petitioned  to  be  ap- 
pointed administratrix  of  hia  estate.  The 
tacts  were  found  as  follows. 

Nora. — On  wriU  of  error  from  United  Btatet 
Bujtreme  Court  to  $tate  oourta — see  notes  to 
Haint>lln  v.  Western  Land  Co.  87  L.  ed.  U.  B. 
267;  KIpley  v.  Illinois,  42  L.  ed.  U.  8.  998; 
and  Re  Buchsnan,  80  L.  ed.  U.  8.  884. 

A  9  to  full  faith  and  oredit  to  be  given  to 
9tate  reoorde  and  judicial  proceedingt — see 
Llndley  v.  O'Beilly  (N.  J.  Eq.)  1  L.  R.  A.  70, 
and  note;  Cummlngtoa  v.  Belchertown  (MisBS.) 
4  L.  R.  A.  181,  and  note;  Rand  v.  Hanson 
(Mass.)  12  L.  R.  A.  574,  and  note.  And  see 
notes  to  WIese  v.  Ban  Francisco  Musical  Fund 
Soc.  (Cal.)  7  L.  R.  A.  578;  Darby  v.  Mayer, 
6  L.  ed.  U.  8.  867 ;  and  Mills  v.  Duryee,  8  L. 
ed.  U.  S.  411. 

On  the  conclueiveneu  of  judgment  of  divorce 
under  conflict  of  laict — see  notes  to  Thompson 
V.  Thotnpson  (Ala.)  11  L.  R.  A.  444 ;  and  Ben- 
ton's Succession  (La.)   50  L.  R.  A.  136. 

On  the  validity  of  a  decree  of  divorce  ob- 
tained on  publication  or  9ervice  out  of  the 
9fate,  where  the  defendant  did  not  appear — 
8e«  Butler  v.  Washington  (La.)  19  L.  R.  A. 
814.  and  note. 

see 
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^Charles  S.  and  Kate  H.  Andrews  married[] 
in  Boston  in  April,  1887,  and  the^  lived  to- 
gether at  their  matrimooial  domicil  in  tlM 
state  of  Massachusetts.  In  April,  IMM^ 
the  wife  bann  a  suit  for  separate  maint^ 
nance,  whicn  was  dismissed  in  December, 
1890,  because  of  a  settlement  between  the 
parties,  adjusting  their  property  rdationa. 
In  the  summer  of  1891,  Charles  S.  An- 
drews, to  quote  from  tiie  findings,  "beinff 
then  a  citizen  of  Massachusetts  and  domi* 
ciled  in  Boston,  went  to  South  Dalu>ta  to 
obtain  a  divorce  for  a  cause  which  occurred 
here  while  the  parties  resided  hcure^  and 
which  would  not  authorise  a  divorce  bj  the 
laws  of  this  commonwealth;  he  remained 
personallj  in  that  state  a  period  of  tiflM 
longer  than  is  necessary  bv  tne  lawv  of  said 
state  to  gain  a  domicil  uiere,  and  on  No- 
vember 19,  1891,  filed  a  petition  for  divorce 
in  the  proper  court  of  tnat  state." 

Oonceming  the  conduct  of  Charles  S.  An- 
drews and  his  purpose  to  obtain  a  divorea 
in  South  Dakota,  while  retaining  his  domi- 
cil in  Massachusetts,  the  facts  were  found 
as  follows: 

"The  husband  went  to  South  Dakota,  and 
took  up  his  residence  there  to  get  this  di- 
vorce, and  that  he  intended  to  reuim  to  thin 
state  when  the  business  was  finished.  He 
boarded  at  a  hotel  in  Sioux  Falls  all  tha 
time,  and  had  no  other  business  there  thaa 
the  prosecution  of  this  divorce  suit.  I  find, 
however,  that  he  voted  there  a±  a  state  elec- 
tion in  the  fall  of  1891,  claiming  the  rigbt 
to  do  so  as  a  bona  fide  resident  under  the 
laws  of  that  state.  His  intention  was  to 
become  a  resident  of  that  state  for  the  pur- 
pose of  getting  his  divorce,  and  to  that  end 
to  do  all  that  was  needful  to  make  him  such 
a  resident,  and  I  find  he  became  a  resident 
if,  as  a  matter  of  law,  such  finding  is  war- 
ranted in  the  facts  above  stated." 
And  further,  that — 

'^llie  parties  had  never  lived  together  tc 
husband  and  wife  in  South  Dakota,  nor  WM 
it  claimed  that  either  one  of  them  wai 
ever  in  that  state,  except  as  above  stated.* 
With  reference  to  the  divorce  proceedingi 
in  South  Dakota  it  was  found  as  follows: 

'TThe  wife  received  notice,  and  appeared 
bv  counsel  and  filed  an  answer,  denviog 
that  the  libellant  was  then  or  ever  had  besn 
a  *bona  fide  resident  of  South  Dakota,  or[] 
Uiat  she  had  deserted  him,  and  setting  up 
cruelty  on  his  part  toward  her.  This  cam 
was  settled,  so  far  as  the  parties  were  con- 
cerned, in  accordance  with  the  terms  of  the 
a^eement  of  April  22,  1892,  signed  hj  the 
wife  and  consented  to  by  the  husband,  and, 
for  the  purpose  of  carrying  out  ber  agree* 
ment  to  consent  to  the  granting  of  divciee 
for  desertion  in  South  Dakota,'  she  reqneet 
ed  her  counsel  there  to  withdraw  her  ep* 
pearance  in  that  suit,  which  they  did,  and 
thereafterwards,  namely,  on  May  0,  18i92,  a 
decree  granting  the  divorce  was  passed,  ajsd 
within  a  dav  or  two  afterwaroa  the  aeld 
Charles,  having  attained  the  object  of  Ue 
sojourn  in  that  state,  returned  to  this  coai* 
monwealth,  where  he  resided  and  waa  doml> 
ciled  until  his  death,  which  occurred  ia  Oe» 
tober,  1897." 


1902. 
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By  the  agreement  of  April  22,  1892,  to 
which  r^erence  is  made  in  the  finding  just 
quoted,  it  was  stipulated  that  a  payment  of 
a  sum  of  money  sliould  he  made  oy  Charles 
S.  Andrews  to  his  wife,  and  she  authorized 
her  attorney,  on  the  receipt  of  the  money  to 
execute  certain  papers,  and  it  was  then  pro- 
vided aj  follows: 

"Fourth.  Upon  the  execution  of  such  pa- 
pers, M.  F.  Dickinson,  Jr.,  is  authorized  in 
jiiy  name  to  consent  to  the  granting  of  di- 
vorce for  desertion,  in  the  South  Dakota 
court." 

Hespectins  the  claim  of  Annie  Andrews 
to  be  the  wife  of  Charles  S.  Andrews,  it  was 
found  as  follows: 

**Upon  his  return  to  this  state  he  soon 
fn«t  the  petitioner,  and  on  January  11, 
18S)3,  they  were  married  in  Boston,  and  ever 
a.f  ter  that  lived  as  husband  and  wife  in 
Soston,  and  were  recognized  as  such  by  all 
until  his  death.  The  issue  of  this  marriage 
a.r€  two  children,  still  living." 

It  was  additionally  found  that  Annie  An- 
drews married  Charles  S.  Andrews  in  good 
iuith,  and  in  ig^norance  of  any  illegality  in 
tlie  South  Dakota  divorce,  and  that  Kate 
H.  Andrews,  as  far  as  she  had  the  power  to 
do  80,  had  connived  at  and  acquiesced  in  the 
South   Dakota    divorce,    had    preferred    no 
claim  thereafter  to  be  the  wife  of  Charles  S. 
Andrews  until  his  death,  when  in  this  case 
fiiie  asserted  her  right  to  administer  his  es- 
tate as  his  lawful  widow. 
[18]    *From  the  evidence  above  stated  the  ulti- 
nude  facts  were  found  to  be  that  Andrews 
had  always  retained  his  domicil  in  Massa- 
chusetts, had  gone  to  Dakota  for  the  pur- 
pose of  obtaining  a  divorce,  in  fraud  of  the 
Ws  of  Massachusetts,  and  with  the  inten- 
tion of  returning  to  that  state  when  the  di- 
vorce was  procured,  and  hence  that  he  had 
never  acquired  &  bona  fide  domicil  in  South 
^ota.    Applying  a  statute  of  the  state  of 
^Massachusetts    forbidding   the    enforcement 
in  that  state  of  a  divorce  obtained   under 
the  circumstances    stated,    it   was    decided 
^t  the  decree  rendered  in  South  Dakota 
^"^  void  in  tlie  state  of  Massachusetts,  and 
hence  that  Kate  H.  Andrews  was  the  widow 
of  Charles  S.  Andrews  and  entitled  to  ad- 
minister his  estate.     176  Mass.  92,  67  N.  E. 
338. 

• 

Mr.  Blbridee  R.  Anderson  argued  the 
«U8e,  and,  with  Mr,  Charles  W.  Bartlett, 
^  a  brief  for  plaintiff  in  error : 

An  ex  parte  judgment  of  divorce  is  not 
^nelosive  beyond  the  state  in  which  it  is 
'^ered,  and  every  other  state  is  at  liberty 
^  give  it  such  effect  as  may  seem  proper  as 
•  matter  of  comity  or  public  policy. 

^ennoyer  ▼.  Neff,  95  U.  S.  714,  24  L.  ed. 
oo5. 

On  the  other  hand,  it  is  settled  that  where 
^applicant  has  resided  in  the  state  for  the 
P^od  required  by  the  local  laws,  and  the 
pendant  is  before  the  court,  a  judgment  of 
^voroe  is  conclusive  everywhere. 

Cheevcr  v.  WiUon,  9  Wall.  108,  19  L.  ed. 
604. 

A  man  may  move  from  one  town  to  an- 


other  for  the  avowed  purpose  of  escaping 
taxation,  but  his  change  of  residence  de- 
pends, not  upon  his  motive,  but  upon  his  in- 
tent. "The  wish  to  change  for  that  purpose 
does  not  tend  to  show  any  want  of  a  real 
intention  to  change,  but  rather  the  con- 
trary." 

Thayer  v.  Boston,  124  Mass.  132,  26  Am. 
Rep.  650. 

Methodist  clergymen  are  required  by  the 
rules  of  their  denomination  to  change  from 
place  to  place  every  two  or  three  years ;  but 
these  rules  do  not  prevent  a  clergyman  from 
obtaining  a  residence  and  a  right  to  vote  in 
every  place  in  which  he  resides. 

Holmes  V.  Qreene,  7  Gray,  299;  Camoe 
V.  Freetoicn,  9  Gmy,  357;  Sleeper  v.  Paige, 
15  Gray,  349. 

Tlie  finding  of  the  South  Dakota  court 
that  the  libellant  was  a  resident  of  that 
state  is  conclusive  in  the  absence  of  fraud. 

A'ob/e  V.  Union  River  Logging  R.  Co.  147 
U.  S.  165,  37  L.  ed.  123,  13  Sup.  Ct.  Rep. 
271;  Re  Ellis,  55  Minn.  401,  23  L.  R.  A.  287, 
56  N.  W.  1056 ;  Kinnier  v.  Kinnier,  45  N.  Y. 
535,  6  Am.  Rep.  132;  Jones  v.  Jones,  108  N. 
Y.  415,  15  N.  E.  707;  Kirrigan  v.  Kirrigan, 
15  N.  J.  Eq.  147 ;  Fairchild  v.  Fairchild,  53 
N.  J.  Eq.  678,  34  Atl.  10;  Waldo  v.  Waldo, 
52  Mich.  94,  17  N.  W.  710;  Van  Fleet*  Ck)l- 
lateral  Attack,  1892,  §  648. 

The  judgment  of  a  court  which  has  the 
power  to  enter  judgment  upon  the  facts  al- 
leged is  binding  upon  the  parties  before  it; 
and  this  proposition  is  true  of  divorce  judg- 
ments as  of  other  judgments. 

Prudam  v.  Phillips^  Hargrave's  Law 
Tracts,  456,  note;  Greene  v.  Orccne^  2  Gray, 
361,  61  Am.  Dec.  454;  Adams  v.  Adams,  154 
Mass.  290,  13  L.  R.  A.  275,  28  N.  E.  260; 
Edson  V.  EdsoHf  108  Mass.  590,  11  Am.  Rep. 
393;  Waldo  v.  Waldo,  52  Mich.  94,  17  N.  W. 
710;  Re  Ellis.  55  Minn.  401,  23  L.  R.  A.  287, 
56  N.  W.  1056. 

A  party  who  assents  to  a  divorce  judgment 
is  bound  by  it. 

Nichols  V.  Nichols,  25  N.  J.  Eq.  60;  Zoell- 
ner  v.  Zoellner,  46  Mich.  511,  9  N.  W.  831; 
Richardson's  Estate,  132  Pa.  292,  19  Atl.  82; 
Arthur  v.  Israel,  15  Colo.  147,  10  L.  R.  A. 
693,  25  Pac.  81;  Mohler  v.  Shank,  93  Iowa, 
273,  34  L.  R.  A.  161,  61  N.  W.  981;  Marvin 
V.  Foster,  61  Minn.  154,  63  N.  W.  484; 
Stephens  v.  Stephens,  51  Ind.  542;  Nichol- 
son V.  Nicholson,  113  Ind.  131,  15  N.  E.  223; 
Da/vis  V.  Davis,  61  Me.  395;  Miltimore  v. 
Miltimore,  40  Pa.  151 ;  Re  Morrison,  52  Hun, 
102,  5  N.  Y.  Supp.  90,  Affirmed  in  117  N.  Y. 
638,  22  N.  E.  1130;  Ellis  v.  White,  61  Iowa, 
G44,  17  N.  W.  28;  Elliott  v.  Wohlfrom,  66 
Cal.  384. 

Messrs.  Frank  Dewey  Allen  and 
Wayne  MaoVeash  argued  the  cause,  and, 
with  ifr.  Frederic  D.  McKenney,  filed  a 
brief  for  defendant  in  error: 

It  is  plain  that  a  court  may  have  jurisdic- 
tion to  try  a  divorce  case  without  having 
power  to  grant  a  valid  decree  of  divorce  to 
the  applicant,  even  though  he  may  allege 
and  prove  a  cause  for  divorce  under  the  laws 
of  the  state  where  relief  is  sought;  for  ex- 
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ample,  if  the  applicant  be  not  in  fact  domf 
«i1ed  within  tba  territorial  juriadiction  c 
Uie  oonit. 

Bishop,  M&r.  Div.  i  Sep.  |  b\. 
The  tribunals  of  a  country  have  no  Juris 
diction  over  an;  ctuue  id  divorce,  wherere 
or  whenever  it  aroae,  if  neither  of  the  par 
tics  has  within  its  territoi;  an  actu&l  boni 
fide  domicil.     Nor  does  it  malce  anv  differ 
ence  that  both  partie«  are  temporarilj  there 
Bubmitting  to  the  iuriadiction. 
Bishop,  Mar.  &  Div.  6th  ed.  f  144. 
Though  the  words    "domicil"    and    "reai 
dence"  are  not  syuonfmaua,  a  statute  rei]uir 
ing  a  specified  Dumber  of  years'  residence  ii 
a  8tat«  to  give  the  courta  jurisdiction  of  ai 
appliration  for  divorce  is  to  b«  interpretei 
as  requiring  domicil. 

Bishop,  Mar.  ft  Div.  i  124. 
Our  divorce  statutes  siving  jurisdictioi 
commonly  provide  that  tne  applicant  alud 
have  "resi<led"  a  given  number  of  yeaim  ii 
the  state.  The  principles  of  internationa 
law  and  tlie  general  principles  of  our  owi 
requiring  the  residence  for  divorce  to  be  ani 
mo  tnencndi,  such  residence  must  at  leaai 
partake  of  the  character  of  permanency. 

Whiteomb  v.  WKHeomb,  48  Iowa,  437 
Banaon  v.  Hanson,  111  Mass.  168;  Cool^ 
Const.  Lim.  p.  401;  Hanover  v.  Turner,  14 
blass.  227,  7  Am.  Dec.  203;  Oreenlovi  t 
(hvenlaic.  12  N.  H.  200;  Kimball  v.  Kim 
baU,  13  N.  H.  225;  Batohelder  v.  Batelurlder 
14  N.  H.  380;  Ptiyaon  t.  Poyaon,  34  N.  U 
618;  HopkiM  V.  Bopkin$,  35  N.  H.  474;  YaJ] 
T.  Beauehamj),  74  Iowa,  92,  3S  N.  W.  905. 

Besidence  in  good  fajth  include*  the  ab 
tributes  of  domicil. 

Carpenter  v.  Carpenter,  30  Kan.  712,  4( 
Am.  Rep.  lOS,  2  Pac.  122. 

It  preeuppoeea  the  intention  of  remaining 
ia  the  place  permanently. 

Smith  V.  Smith,  7  N.  D.  412,  76  N.  W. 
783. 

In  divorce  proceedings,  consent  cannot 
Titalize  an  otherwise  void  decree. 

Harrison  v.  Harmon,  20  Ala.  629,  66  Am. 
Dec.  227;  Uaguire  v.  Magutre,  7  Dana,  1S1; 
People  T.  Datcell,  25  Mich.  247,  12  Am.  Rep. 
260;   Tan  Fotatn  v.  Slate,  37  Ohio  St.  317, 

-'- Ren.  607: 

46  Iowa, 

461;  Chase  v.  Chaae,  6  Gray,  167;  Setcall 
V.  aewall.  122  Mass.  150,  23  Am.  Rep.  299; 
Leith  V.  Leith,  39  N,  H.  20;  Plalft  Appeal, 
80  Pa.  501 ;  Bare  v.  Hare.  10  Tex.  355 ;  Jack- 
ton  V.  Jaekion,  1  Johns.  424;  Bishop,  Marr. 
k  Div.  eth  ed.  ||  22[lb,  230;  Mai/nard  v. 
Bill,  126  U.  S.  190,  31  L.ed.  664,  S  Sup.  Ct 
Rep.  723.  See  also  Ohaae  v.  Ohaw,  6  Qrav, 
16T. 

Mr.  Justice  WUte,  after  making  the 
foregoing  statement  delivered  the  opinion 
of  tne  court: 

It  was  suggested  at  bar  that  this  court 
waa  without  jurisdiction.  But  it  is  unques- 
tionable that  rights  under  the  Constitution 
of  the  United  State*  were  expressly  and  in 
due  time  aMerted,  and  that  the  effect  of  the 
judgment  waa  to  deny  these  rights.  Indeed, 
wAea  the  argximent  is  analyzed,  we  think  it 


is  apparent  that  it  but  aaserta  that,  am  tka 
court  below  committed  "no  error  in  deeidiBaifS 
the  Federal  oontroveraf,  therefore  thm  U 
no  Federal  question  for  review.  But  tha 
power  to  decide  whether  the  Federal  lawn 
was  rightly  disposed  of  IdvoIveb  tba  oxandM 
of  jurisdiction.  Penn  Vul.  L.  Jnt.  Oo.  t. 
Atutiit  (18B7)  168  U.  S.  <B6,  42  L.  ed.  •26, 
18  Sup.  CL  Rep.  223.  As  the  Fedend 
question  was  not  unsubstantial  and  friKK 
lous,  we  pass  to  a  oodsideratiMi  of  the  mw- 
its  of  the  case. 

The  sUtut«  of  the  sUte  of  Massaehoaatte 
in  virtue  of  which  the  court  refnaed  to  giv« 
effect  to  the  judgment  of  divoree,  ia  a*  M- 

"Sec.  35.  A  divorce  decreed  In  anakhtx 
BtAte  or  country  according  to  the  laws  ther*- 
of,  by  a  court  having  jnriadiction  of  Um 
cause  and  of  both  the  parties,  shall  be  valid 
and  effectual  in  this  commonwealth;  but  If 
an  inhabitant  of  this  commonwealth  goei 
into  another  state  or  country  to  obtain  a  A- 
vorce  for  a  cause  which  occurred  faer^  while 
the  parties  resided  her^  or  for  a  eauaa 
which  would  not  authorise  a  divoi'c*  by  tba 
laws  of  this  commonwealth,  a  divorce  ao  ob> 
tained  shall  be  of  no  force  or  effect  in  thU 
commonwealth."  2  Mass.  Com  p.  lAm 
1002,  chap.  162,  p.  1367;  Pub.  Stirt.  ctaa& 
146,  I  41. 

It  ia  clear  that  this  statute,  as  a  gcmral 
rule,  directs  the  courts  of  Maaaaehnwtts  to 
give  effect  to  decrees  of  divorce  rendered  ia 
another  state  or  country  by  a  court  luntnf 
jurisdiction.  It  is  equally  dear  that  tba 
statute  prohibits  sn  inhabitant  of  Mar— 
chusetta  from  going  into  another  state  ta 
obtain  a  divorce,  for  a  cause  which  ocearrad 
in  Massachusetts  wbile  the  parties  wera 
domiciled  there,  or  for  a  cause  which  wooM 
not  hsve  authorited  a  divorce  by  the  law  al 
Massachusetts ;  and  that  the  statute  forUda 
the  courts  of  Massachusetts  from  giving  el- 
Feet  to  a  judgment  of  divorce  oIAatiMd  in 
violation  of  Uiese  prohibitions.  That  the 
itatuto  establislies  a  rule  of  public  policy 
is  undeniable.  Did  the  oourt  fail  to  ffi-n 
effect  to  Federal  rights  when  it  applied  tha 
provisions  of  the  statute  to  this  eaae,  and, 
therefore,  refused  to  enforce  the  Sonti)  Da- 
kota decreet  In  other  worda,  the  qnsatka 
for  decision  is.  Does  the  statute  conUct 
with  the  Constitution  of  the  United  BtatHT 
ling  to  the  aolutibo  of  this  4| 


it  is  essential,  we  repeftt,  to  bear  always  tn 
[nind  that  the  prohibitiona  of  tJM  'statate[4C 
tre  directed  solely  to  dtixens  of  Massachu- 
letts  domiciled  therein,  and  that  it«aly  lor- 
lids  the  enforcement  in  MaasBchuaetts  of  k 
livorce  obtained  in  another  atata  Im  a  eitt- 
«n  of  Uassacbusetta  who,  in  fraud,  of  tba 
aws  of  the  sUte  of  ICaasacAusetta,  whUa 
etaining  bis  domicil,  goes  Into  f^lwr 
tate  for  the  purpose  of  there  prmniil^  % 
lecree  of  divorce. 

We  shall  test  the  eoosUtutioaalilr  at  tU 
tatute,  first,  by  a  couaida^tim  of  tba  Mt> 
lire  of  the  contract  of  marriage;  aod  tba 
uthority  which,  government  poaaesaea  ovw 
he  subject;  and,  secondly,  by  the  ^tpllca- 
ion  of  the  principles  tbua  to  be  iarAvti 
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1.  That  naniage^  Tlewed  tolelj  a«  a  eiTil 
nlationy  pooacaaM  alemcnti  of  contraat  U 
obviona.    But  it  it  alao  elcmentarj  that 
■MirlaA  «ven  ocaiaidering  it  aa  only  a  drii 
coatiact,  ia  ao  inter  woTcn  with  tha  rmj  fab- 
tle  of  aoeiMy  that  it  cannot  be  entered  into 
egDoept  aa  authorized  bj  Um,  and  that  it 
■M7  DOty  when  onee  entered  into^  be  die- 
•olvei  hgr  the  mere  eooaent  of  the  partiea. 
M  voQM  be  aoperflooiiia  to  dte  the  many 
anthoritiaa  aatabliahing  thoM  tmiama,  ead 
w%  llierelore^  are  contest  to  coEcerpt  a  atate- 
■lent  ef  the  doctrine  en  the  anojeet  con- 
tnined  in  tiie  minion  of  thia  court  deUvered 
kj  Mr.  Juatiee  Field,  in  Maynard  y.  EiU 
(1888)  125  U.  &  190«  81  L.  ed.  064,  8  Sup. 
Ot  Rep.  728: 

"Marriage^  aa  creating  the  moat  import- 
ant relation  in  life,  aa  naving  more  to  de 
with  the  morala  and  dvillxation  of  the  peo- 
ple than  any  other  institution,  haa  alway* 
Deen  subject  to  tbe  control  of  the  Wgiaia- 
tare.    That   body    prescribea    the    age   at 
whidi  parties  may  contract  to  marry,  the 
procedure  or  form  essential  to  conatitnte 
■sarriage^  the  outka  and  obligations  it  ere- 
■iea,  ita  effect  upon  the  proper^  richta  of 
toth,  preaent  and  prospective,  ana  t£e  acta 
wliidi  may  conatitote  grounds  for  its  dia- 
aolution.*    p.  206,  L.  ed.  p.  067,  Sup.  Ot 
Bep.  p.  720. 

•  ••••• 

"^t  ia  alao  to  be  obaerred  that,  while  mar- 
fflage  ia  often  termed  by  text  writers  and 
la  dcdsioas  of  courts  aa  a  dyil  contract, — 
generally  to  indicate  that  it  must  be  found- 
ad  upon  the  agreement  of  the  partiee,  and 
doea  not  require  any  religious  ceremony  for 
lis    eolemniiation, — ^it   is    something   more 
tkaa  a  mere  contract.    The  consent  of  the 
PllpartiaB  ii,  of  eonrte,  essential  *to  ita  edst- 
enee ;  bat  when  the  contract  to  marry  is  ez- 
eeoted  by  the  niarria0e,  a  relation  between 
the  parnes  is  creatM  which  they  cannot 
dmiiae.    Other  contracta  may  be  modified, 
psstneted  or  enlarged,  or  entirdy  releaaed 
•poa  the  consent  of  the  parties.    Not  so 
imi  marriage.    The  relation  onee  formed, 
IImb  law  steps  in  and  holds  the  parties  to  ra- 
liooB  obligations  and  liabilities.    It  is  an 
laatltntion,  in  the  maintenance  of  which  in 
Ha  purity  the  public  is  deeply  interested,  for 
it  in  the  foundation  of  the  family  and  of  so- 
aiaty,  witliout  which  there  would  be  neither 
aMlintioa  aor  progiess.**    125  U.  S.  210, 
•1  L.  ed.  069,  8  Sup.  Ot  Rep.  728. 

It  MloffRi  that  the  statute  in  queetion 
bat  tlia  esatdae  of  an  essential  attri- 
of  MMrnment^  to  diapute  the  possca- 
ef  waldi  wonld  be  to  deny  the  anthori- 
atf  tlM  state  of  ICasaadiusetts  to  legisUte 
a  eubjsit  falMNatly  domestic  in  its  na- 
•ad  ^OB  which  the  codstence  of  dvil- 
■udstj  dspsads.    True,  it  is  aaserted 
tbm  tmtt  Jaat  abo? e  indicated  will  not 
flow  from  the  conclusion   that 
■laCate  la  tenngnant  to  the  Constitution 
IWtsdStatea.    The  dedsioo  that  the 
eompda  the  state  of  Maasachu- 
to  five  effect  to  tlie  decree  of  diTorce 
'  la  South  Dakota  cannot^  it  is  in- 
dstadla  the  aatmaef  things,  be  an  abridg- 


roent  of  the  authority  of  the  state  of 
chueetts  orer  a  aubject  within  ita  legislatiTa 
power,  aiace  auch  ruling  would  only  direct 
the  enforcement  of  a  decree  rendereu  in  aa- 
other  alate^  and  therefore  without  the  terri* 
tory  of  Maasachusettk  In  reason  it  can- 
not, it  is  argued,  be  hdd  to  the  contrary 
without  disrcparding  the  distinction  be- 
tween acta  which  are  done  within,  and  those 
which  are  performed  without,  the  territory 
of  a  particular  atate.  But  this  disregards 
the  laet  that  the  prohibitions  of  the  sUt- 
ut%  so  far  aa  aesessary  to  be  considered  for 
the  purpoees  of  this  caee^  are  directed,  not 
agninat  the  enforcement  of  diyorcee  obtained 
ia  other  atatea  aa  to  persons  domidled  in 
such  states,  but  againat  the  execution  in 
Maasachusetts  of  decrees  of  divorce  obtained 
in  other  statea  by  persons  who  are  domiciled 
in  Maasachusetts,  and  who  go  into  such 
other  states  with  the  purpose  of  practising 
a  fraud  upon  the  laws  of  the  state  of  thdr 
domidl ;  that  la,  to  procure  a  dirorce  with- 
out obtaining  a  bona  fide  domicil  in  such 
other  state.  This  bdng  the  scope  of  the 
statute,  it  ia  ^enrident,  as  we  shall  hereafter  [M| 
haye  oecarion  to  ahow,  that  the  argimient, 
while  apparently  conceding  the  power  of  the 
state  to  regulate  the  dissolution  of  mar- 
riage among  ita  own  citicaia,  yet,  in  sub- 
stance, necessarily  denies  tlie  possession  of 
Budi  power  by  the  state.  But,  it  is  further 
argued,  aa  the  Constitution  of  the  United 
Sates  is  the  paramoimt  law,  and  aa,  by  that 
instrument  the  state  of  Massachusetts  ia 
compdied  to  give  effect  to  the  decree,  it  fol- 
lows that  the  Constitution  of  the  United 
States  muat  prerail,  whatever  may  be  tha 
reault  of  enfordng  it 

Before  coming  to  condder  the  clause  of 
the  Constitution  of  the  United  States  upon 
which  the  propodtion  is  rested,  let  us  more 
predsdy  wdgfa  the  conseauences  which 
must  come  from  upholding  toe  contentica, 
not  only  aa  it  may  abridge  the  authority  of 
the  state  of  Massachusetts,  but  aa  it  may 
concern  the  powers  of  government  sodsting 
under  the  Constitution,  whether  state  or 
Federal. 

It  cannot  be  doubted  that  if  a  state  may 
not  forbid  the  enforcement  within  its  bor^ 
ders  of  a  decree  of  divorce  procured  by  ita 
own  dtir.ens,  who,  while  retaining  thdr 
domidl  in  the  prohibiting  state,  have  gone 
into  another  state  to  procure  a  divorce  ia 
fraud  of  the  laws  of  the  doralcll,  that  the 
existence  of  all  efficadous  power  on  the  sub- 
ject of  divorce  will  be  at  an  end.  This  must 
follow  if  it  be  conceded  that  one  who  ia 
domiciled  in  a  atate  may,  whenever  he 
chooses,  go  into  another  state^  and,  without 
acquiring  a  bona  fide  domidl  therdn,  ob- 
tain a  divorce,  and  then  compd  the  state  of 
the  domidl  to  give  full  effect  to  the  divorce 
thua  fraudulently  procured.  Of  course, 
the  destruction  of  all  substantial  I^slativn 
power  over  the  subject  of  the  dissolution  of 
the  marriage  tie  which  would  reault  would 
be  equally  applicable  to  every  state  in  the 
Union.  Now,  aa  it  is  certain  that  the  Con- 
stitution of  the  United  States  confers  no 
power  whatever  upoa  the  govemawBt.  ^  ^^a 
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United  States  to  regulate  marriage  in  the 
states,  or  its  dissolution,  the  result  would 
be  that  the  Constitution  of  the  United 
States  has  not  only  deprived  the  states  of 

Sower  on  the  subject,  but  while  doing  so  has 
elegiited  no  authority  in  the  premises  to 
the  government  of  the  United  States.  It 
would  thus  come  to  pass  that  the  govern- 
ments, state  and  Federal,  are  bereft  by  the 

[33] 'operation  of  the  Constitution  of  the  United 
States  of  a  power  which  must  belong  to, 
and  somewhere  reside  in,  every  civilized 
government.  This  would  be  but  to  declare 
that,  in  a  necessary  aspect,  ^vernment  had 
been  destroyed  by  the  adoption  of  the  Con- 
stitution. And  such  result  would  be 
reached  by  holding  that  a  power  of  local 
government  vested  in  the  states  when  the 
Constitution  was  adopted  had  been  lost  to 
the  states,  though  not  delegated  to  the  Fed- 
eral government,  because  each  state  was  en- 
dowed, as  a  consequence  of  the  adoption  of 
the  Constitution,  with  the  means  of  destroy- 
ing the  authority,  with  respect  to  the « dis- 
solution of  the  marriage  Ue,  as  to  every 
other  state,  while  having  no  right  to  save 
its  own  power  in  the  premises  from  annihi- 
lation. 

But  let  us  consider  the  particular  clause 
of  the  Constitution  of  the  United  States 
which  is  relied  upon,  in  order  to  ascertain 
whether  such  an  abnormal  and  disastrous 
result  can  possibly  arise  from  its  correct 
application. 

The  provision  of  the  Constitution  of  the 
United  States  in  question  is  §  1  of  art  4, 
providing  that  "full  faith  and  credit  shall 
be  given  in  each  state  to  the  public  acts, 
records,  and  judicial  proceedings  of  every 
other  state."  The  argument  is  that,  even 
although  the  Massachusetts  statute  but  an- 
nounces a  rule  of  public  policy,  in  a  matter 
purely  local,  neveithelcss  it  violates  this 
clause  of  the  Constitution.  The  decree  of 
the  court  of  another  state,  it  is  insisted, 
and  not  the  relation  of  the  parties  to  the 
state  of  Massachusetts  and  their  subjection 
to  its  lawful  authority,  is  what  the  Consti- 
tution of  the  United  States  considers  in  re- 
quiring the  state  of  Massachusetts  to  give 
aue  faith  and  credit  to  the  judicial  proceed- 
ings of  the  courts  of  other  states.  This 
proposition,  however,  must  rest  on  the  as- 
sumption that  the  Constitution  has  de- 
stroyed those  rights  of  local  self-govern- 
ment which  it  was  its  purpose  to  preserve. 
It,  moreover,  presupposes  that  the  deter- 
mination of  what  powers  are  reserved  and 
what  delegated  by  the  Constitution  is  to  be  : 
ascertained  by  a  blind  adherence  to  mere  | 
furm,  in  disregard  of  the  substance  of  \ 
tilings.  But  the  settled  rule  is  directly  to  | 
the  contrary.  Reasoning  from  analogy,  the 
unsoundness   of   the   proposition   is  demon- : 

[34]strated.  Thus,  in  enforcing  *the  clause  of 
the  Constitution  forbidding  a  stat«  from 
impairing  the  obligations  of  a  contract,  it 
is  settled  by  the  decisions  of  this  court: 
Although  a  state,  for  adequate  considera- 
tion, may  have  executed  a  contract  sanc- 
tioning the  carrying  on  of  a  lottery  for  a 
stated   term,    no   contract    protected    from 


impairment  under  the  Constitution  resultflL 
because,  disregarding  the  mere  form  and 
looking  at  substance,  a  state  may  not,  by 
the  application  of  the  contract  clause  of 
the  Constitution,  be  shorn  of  an  ever  inher- 
ent authority  to  preserve  the  public  morali 
by  suppressing  lotteries.  Stone  v.  ifttnt- 
sippi,  101  U.  S.  814,  25  L.  ed.  1079;  Doug- 
las V.  Kentucky,  168  U.  S.  488,  42  L.  ed. 
653,  18  Sup.  Ct  Rep.  199.  In  other  words, 
the  doctrine  is  that,  although  a  particular 
provision  of  the  Constitution  may  seeminff- 
if  be  applicable,  its  controlling  effect  » 
limited  by  the  essential  nature  of  the  pow- 
ers of  government  reserved  to  the  states 
when  the  Constitution  was  adopted.  la 
view  of  the  rule  thus  applied  to  the  ooo- 
tract  clause  of  the  Constitution,  we  could 
not  maintain  the  claim  now  made  as  to  the 
effect  of  the  due  faith  and  credit  clause^ 
without  saying  that  the  states  must^  in  the 
nature  of  things,  always  possess  the  power 
to  legislate  for  the  preservation  of  the  mor* 
als  of  society,  but  that  they  need  not  have 
the  continued  authority  to  save  society  from 
destruction. 

Resoil  to  reasoning  by  analogy,  however, 
is  not  required,  since  the  principle  which 
has  been  applied  to  the  contract  clause  has 
been  likewise  enforced  as  to  the  due  faiUi 
and  credit  clause. 

In  Thompson  v.  Whitman  (1874)  18 
Wall.  457,  21  L.  ed.  897,  the  action  in  the 
court  below  was  trespass  for  the  conver- 
sion of  a  sloop,  her  tackle,  furniture,  etc., 
upon  a  seizure  for  an  alleged  violation  of  a 
statute  of  the  state  of  New  Jersey.  'Bf 
special  plea  in  bar,  the  defendant  set  up 
that  the  seizure  was  made  within  the  limits 
of  a  named  county,  in  the  state  of  New  Jer- 
sey, and  by  answer  to  this  plea  the  plaintiff 
took  issue  as  to  the  ^lace  of  seizure,  thus 
challenging  the  jurisdiction  of  the  justices 
who  hud  tried  the  information  and  decreed 
the  forfeiture  and  sale  of  the  property. 
The  precise  point  involved  in  the  case,  as 
presented  in  this  court,  was  whether  or  not 
error  had  been  committed  by  the  trial  conit 
in  receiving  evidence  to  contradict  the  rec- 
ord of  the  New  Jersey  judgment  as  to  juris- 
dictional facts  asserted  'therein,  and  espe-[8< 
cially  as  to  facts  stated  to  have  been  passed 
upon  by  the  court  which  had  rendered  the 
judgment.  It  was  contended  that  to 
mit  the  jurisdictional  facts,  which 
foieclosed  by  the  judgment,  to  be 
ined,  would  be  a  violation  of  the  due  faith 
and  credit  clause  of  the  Constitution.  This 
court,  however,  decided  to  the  contrary, 
saying: 

<'We  think  it  clear  that  the  jurisdictii 
of  the  court  by  which  a  judgment  is  re 
dcred  in  any  state  may  be  questioned  in 
collateral  proceeding  in  another  state, 
withstanding  the  provision  of  the  4th  arti- 
cle  of    the   Constitution,    and   the   law   of 
1790,  and    notwithstanding   the   averments 
contained    in    the    record  of   the  JudgnMaik 
itself." 

The  ground  upon  which  this  conclusion 
was  predicated  is  thus  embodied  in  an  sk* 
cerpt  made  from  the  opinion  delivered  hj 
Mr.   Chief  Justice  Marshall,  speakinit  for 
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in  Rim  ▼.  Himtip,  4  Crandi,  269, 
t  L.  «L  617,  wlMra  it  wm  said: 

*Upc»i  prfaieipK  it  would  seem  thftt  the 
•pvmtion  of  every  judgment  mtiet  depend 
m  thn  power  of  the  court  to  render  that 
McBMnt;  or,  in  other  words,  on  its  jnrie- 
tfetton  orer   the  subject-matter   which   it 
ki  determined.    In  some  cases  that  Juris- 
Action  unquestionably  depends  as  well  on 
tht  state  ca  the  thing,  as  on  the  constitu- 
tkn  of  the  court.    If,  bT  any  means  what- 
ffir,  a  prise  court  should  be  induced  to  con- 
dom, as  prise  of  war,  a  Tessel  which  was 
sever  captured,  it. could  not  be  contended 
that  this  condemnation  operated  a  change 
fi  property.    Upon  principle,  then,  it  would 
mm  tnaty  to  a  cortain  extent,  the  capacity 
«f  the  court  to  act  upon   the  thing  con 
danned,  arising  from  its  being  within  or 
without  their  jurisdiction,  as  well  as  the 
lODititntion  of  the  court*  may  be  considered 
W  that  tribunal  which  is  to  decide  on  the 
«eet  of  the  sentence." 

And  the  same  principle,  in  a  different  as- 
pet,  was  applied  in  wUeofmn  y.  PeUoan 
'tw.  Co,  (1888)  127  U.  8.  265,  32  L.  ed. 
tS9,  8  Sup.  Ct.  Hep.  1370.  In  that  case  the 
•tate  of  Wisconsin  had  obtained  a  mon^ 
Judgment  in  its  own  courts  Sffainst  the  Peli- 
can Insurance  Company,  a  Louisiana  cor- 
poration. Availing  itself  of  the  orisinal 
jurisdiction  of  this  court,  the  state  of  Wis- 
eioain  brouffht  in  this  court  an  action  of 
debt  upon  uie  judgment  in  question.  The 
aniwer  of  the  defendant  was  to  the  effect 
f36]tliat  the  judgment  *wiis  not  entitled  to  ex- 
traterritorial enforcement,  because  the 
claim  upon  which  it  was  iMised  was  a  pen- 
tltj  imposed  upon  the  corporation  for  an 
illcged  violation  of  the  insurance  laws  of 
the  itate  of  Wisconsin.  The  answer  hav- 
hi|  been  demurred  to,  it  was,  of  course,  oon- 
seded  that  the  claim  which  was  merged  in 
the  Judgment  was  such  a  penalty.  This 
eoort,  Mving  concluded  that  ordinarily  a 
penalty  imposed  by  the  laws  of  one  state 
^oold  have  no  extraterritorial  operation, 
came  then  to  consider  whether,  under  the 
doe  faith  and  credit  danse  of  the  Gonstitn- 
tioa  of  the  United  States,  a  judgment  ren- 
dered upon  n  penal  statute  was  entitled  to 
[^cognition  onuide  of  the  state  in  which  it 
«d  been  rendered,  because  the  character  of 
^  cause  of  action  had  been  merged  in  the 
Judgment  as  such.  In  declining  to  enforce 
^  Wiiconsin  judgment,  and  in  deciding 
^^  notwithstanding  the  judgment  and  the 
due  faith  and  credit  clause  of  the  Constitu- 
^OQ,  the  power  existed  to  look  back  of  the 
judgment  and  ascertain  whether-  the  claim 
which  had  entered  into  it  was  one  suscepti- 
^  of  beinc  enforced  in  another  state,  the 
^rt,  apeakinff  through  Mr.  Justice  Gray, 
**id  (p.  291,  ll  ed.  p.  243,  Sup.  Ct.  Rep.  p. 
1875) : 

"Ihe  application  of  the  rule  to  the  courts 
jf  the  several  states  and  of  the  United 
^^te  Is  not  affected  by  the  provisions  of 
^  Constitution  and  of  the  act  of  Congress, 
^  which  the  judgments  of  the  courts  of  any 
<^te  are  to  have  such  faith  and  credit  given 
^  then  in  every  court  within  the  United 


States  as  the^  have  by  law  mr  wafn  In  Ha 
state  in  whicn  they  were  readered.  OoasI* 
art.  4,  i  1;  act  May  26,  1790,  1  SUt.  at  U 
122,  chap.  11;  Rev.  SUt.  |  9M,  U.  &  CoMp. 
Stat  1901,  p.  677. 

"Tboee  provisions  establish  a  mle  of  eirl* 
deuce,  rather  than  of  Jnrlsdietloa.  While 
they  make  the  record  ii  a  judgment,  ren- 
dered after  due  notice  in  one  staler  eoncln- 
sive  evidence  in  the  courts  of  another  state 
or  of  the  United  SUte^,  fd  the  matter  ad- 
judged, they  do  not  affect  the  lurisdietion 
either  of  the  court  in  which  the  Judsment  Is 
rendered  or  of  the  court  in  which  It  is  of- 
fered in  evidence.  Judgments  recovered  in 
one  state  of  the  Union,  when  proved  In  the 
courte  of  another  government,  whether  state 
or  national,  within  the  United  States,  differ 
from  judgments  recovered  in  a  foreign  coun- 
try in  no  *other  respect  than  in  not  being[S7I 
re-examinable  on  their  merits,  nor  impeach- 
able for  fraud  in  obtaining  them,  ii  ren- 
dered by  a  court  having  jurisdiction  of  the 
cause  and  of  the  parties.  Uanley  v.  Dan- 
oghue,  116  U.  S.  1,  4,  29  L.  ed.  535,  536,  0 
Sup.  Ct  Rep.  242. 

<^In  the  words  of  Mr.  Justice  Story,  dted 
and  approved  by  Mr.  Justice  Bradley  sneak- 
ing for  this  court,  Hhe  Constitution  dia  not 
mean  to  confer  any  new  power  upon  the 
states,  but  simply  to  rcffulate  the  cSffect  of 
their  acknowledged  lurisdietion  over  per- 
sons and  things  within  their  territory.  It 
did  not  make  the  judgments  of  other  stales 
domeatic  judgments  to  all  intents  and  pur- 
poses, but  only  gave  a  general  valiaity, 
faith,  and  credit  to  them  as  evidence.  No 
execution  can  issue  upon  such  judgments 
without  a  new  suit  in  the  tribunals  of  other 
states.  And  th^  enjoy  not  the  right  of 
priority  or  lien  which  they  have  m  the 
state  where  they  are  pronounced,  but  that 
only  which  the  lew  fort  gives  to  them  b^  ite 
own  laws  in  their  character  of  foreign  judg- 
ments.' Story,  Confl.  L.  |  609;  Thompton 
V.  Whitman,  18  WalL  457,  462,  463,  21  L. 
ed.  897,  899. 

"A  judgment  recovered  in  one  state,  as 
was  said  by  Mr.  Justice  Wayne,  delivering 
an  earlier  judgment  ol  this  courts  'does  not 
cany  with  it  into  another  state  the  eflScacy 
of  a  ju(^^ent  upon  property  or  persons,  to 
be  enforced  by  execution.  To  give  it  the 
force  of  a  judgment  in  another  state  it  must 
be  made  a  judgment  there,  and  can  only  be 
executed  in  the  latter  as  its  laws  may  per- 
mit' M'Elmoyle  v.  Cohen,  13  Pet.  812, 826, 
10  L.  ed.  177,  188. 

The  essential  nature  and  real  foundation 
of  a  cause  of  action  are  not  chansed  by  re- 
covering judgment  upon  it,  and  the  techni- 
cal rules  which  regard  the  original  claim  as 
merged  in  the  judgment,  and  the  judgment 
as  implying  a  promise  by  the  defendant  to 
pay  it  do  not  preclude  a  court  to  which  a 
judgment  is  presented  for  afllrmativn  action 
(while  It  cannot  go  behind  the  judgment  for 
the  purpoee  of  examining  into  the  validity 
of  tne  claim),  from  ascertaining  whether 
the  claim  is  really  one  of  such  a  nature 
that  the  court  Is  authorised  to  enforce  it** 

2.  When  the  prindplse  whidi  w%  Vk«% 
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dtofi  dwiHWiitr^ted  by  reason  end  author- 
itj  are  tpplied  to  the  question  in  hand,  its 
solution  ik  free   from    difficulty.    As    the 

[S8]8tate  of  Biasjuu^usetts  *had  exclusive  juris- 
diction over  its  citizens  concerning  the  mar- 
riage, tie  and  its  dissolution,  and  conse- 
quently the  authority  to  prohibit  them  from 
Ser|]€trating  a  fraud  upon  the  law  of  their 
omidl  by  temporarily  sojourning  in  an- 
other state,  and  there^  without  acquiring  a 
bona  fide  domicil,  procuring  a  decree  of  di- 
Toree,  it  follows  that  the  South  Dakota  de- 
cree relied  upon  was  rendered  by  a  court 
without  jurisaiction,  and  hence  the  due  faith 
and  credit  clause  of  the  Constitution  of  the 
United  States  did  not  require  the  enforce- 
ment of  such  decree  in  the  state  of  Massa- 
chusetts, against  the  public  policy  of  that 
state  as  expressed  in  its  statutes.  Indeed, 
this  application  of  the  general  principle  is 
not  open  to  disnute,  since  it  has  be^  di- 
rectly sustained  t^  decisions  of  this  court. 
Bell  V.  Bell,  181  U.  S.  175,  45  L.  ed.  804,  21 
Sup.  Ct.  Eep.  651;  Btreitwolf  v.  Btreittcolf, 
181  U.  S.  179,  45  L.  ed.  807,  21  Sup.  Ct 
Rep.  553.  In  each  of  these  cases  it  was 
sought  in  one  state  to  enforce  a  decree  of 
divorce  rendered  in  another  state,  and  the 
authority  of  the  due  faith  and  credit  clause 
of  the  Constitution  was  invoked  for  that 
purpose.  It  having  been  established  in  each 
case  that  at  the  time  the  divorce  proceed- 
ings were  commenced,  the  plaintiff  in  the 
proceedings  had  no  Ixma  fide  domicil  within 
the  state  where  the  decree  of  divorce  was  ren- 
dered, it  was  held,  applying  the  principle 
announced  in  Thompson  v.  Whitman,  18 
Wall.  457,  21  L.  ed.  897,  that  the  question 
of  jurisdiction  was  open  for  consideration, 
and  that,  as,  in  any  event,  domicil  was  es- 
sential to  confer  jurisdiction,  the  due  faith 
and  credit  clause  did  not  require  recogni- 
tion of  such  decree  outside  of  the  state  in 
which  it  had  been  rendered.  A  like  rule,  by 
Inverse  reasoning,  was  also  applied  in  the 
case  of  Atherton  r.Atherion,  181  U.  S.  155, 
45  L.  ed.  794,  21  Sup.  Ct  Eep.  544.  There, 
a  decree  of  divorce  was  rendered  in  Ken- 
tucky in  favor  of  a  husband  who  had  com- 
menced proceedings  in  Kentucky  against 
his  wife,  then  a  resident  of  the  state  of 
New  York.  The  courts  of  the  latter  state 
having,  in  substance,  refused  to  give  effect 
to  the  Kentucky  divorce,  the  Question 
whether  such  refusal  constituted  a  violation 
of  tlie  due  faith  and  credit  clause  of  the 
Constitution  was  brought  to  this  court  for 
decision.  It  having  oeen  established  that 
Kentucky  was  the  domicil  of  the  husband 
and  had  ever  been  the  matrimonial  domicil, 
and,  therefore,  that  the  courts  of  Kentucky 
had  jurisdiction  over  the  subject-matter,  it 

[S9]was  *held  that  the  due  faith  and  credit 
clause  of  the  Constitution  of  the  United 
States  imposed  upon  the  courts  of  New 
York  the  duty  of  giving  effect  to  the  decree 
of  divorce  wMdi  had  been  rendered  in  Ken- 
tucky. 

But  it  is  said  that  the  decrees  of  divorce 
which  were  under  consideration  in  BeU  v. 
SeU  and  Btreitwolf  y.  Btreitwolf  were  ren- 
dered  in  mt  parte  prooeedi^gs,  the  defend- 


Oor.  Tmm^ 

ants  havinff  been  summoned  by  snhatitutii 
service,  ana  making  no  appearaaee;  benoi^ 
the  case  now  under  consideratioo  is  taken 
out  of  the  rule  announced  in  those  caeci, 
since  here  the  defendant  appeared,  and  cott- 
sequently  became  subieet  to  the  jariadie- 
tion  of  the  court  by  which  the  decree  of  di- 
vorce was  rendered.  But  this  diarcgarAi 
the  fact  that  the  rulings  in  the  eaaes  r»> 
ferred  to  were  predicated  upon  the  proposi- 
tion that  jurisaiction  over  the  subjeet-nuii- 
ter  depended  upon  domicil,  and  without 
such  domicil  there  was  no  authority  to  de- 
cree a  divorce.  This  becomes  apparent 
when  it  is  considered  tnat  the  cases  r«errad 
to  were  directly  rested  upon  the  authority 
of  Thompson  v.  Whitman,  18  WalL  457*  21 
L.  ed.  897,  where  the  jurisdictioa  was  aa- 
^iled,  not  because  there  was  no  power  ia 
the  court  to  operate,  by  e»  parte  prooeed- 
ings,  on  the  res,  if  jurisdiction  existed,  but 
solely  because  the  res  waa  not,  at  the  time 
of  its  seizure,  within  the  territorial  away 
of  the  courts  and  hence  was  not  a.  subject- 
matter  over  which  the  court  could  exercise 
jurisdiction  by  cm  parte  or  other  proceed- 
ings. And  this  view  is  emphasised  ^  a  con- 
sideration of  the  ruling  in  Wieoonain  t. 
Pelican  Ins.  Co.  127  U.  S.  265,  32  L.  ed. 
23U,  8  Sup.  Ct  Rep.  1370,  wheie  the  judg- 
ment was  one  inter  partes,  and  yet  it  was 
held  that,  in  so  far  as  the  extraterritorial 
effect  of  the  judgment  was  eonoemed,  the 
jurisdiction  over  the  subject-matter  of  the 
state  and  its  courts  was  open  to  inquiry, 
and  if  Jurisdiction  did  not  exists  the  en- 
forcement of  the  judgment  was  not  com- 
pelled by  reason  of  the  due  faith  and  eradit 
clause  of  the  Constitution. 

Indeed,  the  argument  by  wUeh  it  b 
sought  to  take  this  case  out  of  the  rule  laid 
down  in  the  cases  iust  referred  to^  and  which 
was  applied  to  decrees  ol  divorce  in  the  BM 
and  Btreitwolf  Oases,  practically  invokes 
the  overruling  of  those  eases,  and,  In  effect, 
also,  the  overthrow  of  the  decision  in  Uw 
Atherton  Case,  since,  in  reason,  it  hot  fai- 
sisfbs  that  the  rule  announced  in,*those  oaecsC^ 
should  not  be  applied  merely  because  of  n 
distinction  without  a  difTerence. 

This  is  demonstrated  as  to  Thompeom  t. 
Whitman  and  Wisconsin  y.  Peliean  ina.  €h» 
by  the  considerations  already  adverted  te» 
It  becomes  clear,  also,  that  such  ia  the  re- 
sult of  the  argument  as  to  Bell  t.  Bell  and 
Streitwolf  v.  Btreitwolf,  when  it  ia  eonald- 
ered  that  in  both  those  eases  it  waa  oon* 
ceded,  arguendo,  that  the  power  to  decree 
the  divorce  in  ex  parte  proceedings  by  sub* 
Rtituted    service    would    have    obtained    \f 
there  had  been  bona  fide  domidl.    The  ml- 
ings  made  in  the  case  referred  to,  henee^ 
rested  not  at  all  upon  the  fact  that  the  pio^ 
ccedings  were  ecB  parte,  but  on  the  premlap 
that,  there  being  no  domicil,  there  could  b9 
no  jurisdiction.    True  it  is  that  in  Bell  r. 
Bell  and  Btreitwolf  t.  Btreitwolf  the  ques- 
tion was  reserved  whether  jurisdiction  to 
render  a  divorce  having  extraterritorial  ef- 
fect could  be  acquired  bv  a  mere  domicil  ia 
the  state  of  the  party  plaintiff,  where  then 
had  been  no  matrimonial  domicil  In  raeh 
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qiiefttioB  also  rcBerved  her«.    But 
Aw  foH  that  this   qaestion   wm   resenred 
4oi*  mot  affect  the  issue  now  i&volved,  since 
tiboaa  eaaes  proeeeded,  as  does  this»  upon  the 
|QFpG4lieels  conceded,  arguendo,  that  if  there 
fcM  beta  dmnicil  there  would  have  been  ju- 
filHoCioli,  whether  the  proceedings  were  e9 
or  no^  and  therefore  the  ruling  on 
suns  was  that,  at  least,  domicil  was  in 
ewFmt  the  inherent  element  upon  which 
tito  huiadiction  must  rest,  whether  the  pro- 
mnminmt   were   ea   parte   or   inter   partee. 
i^ttd  tnese  oonclusions  are  rendered  certain 
^^MD  tba  decision  in  Atherton  v.  Aiherton 
takea  into  view,  for  there,  although  the 
ieding  was  eso  mirte,  as  it  was  found 
bona  fide  domicil,  both  personal  and 
ttffiiuuuial,  existed  in  Kentucky,  jurisdic- 
ttOB  over  the  subject-matter  was  held  to  oh- 
tida,  and  the  duty  to  enforce  the  decree  of 
dheree  was  consequently  declared.    Nor  is 
ten  force  in  the  suggestion  that  because, 
li  the  ease  before  us,  the  wife  appeared, 
Imms  the  South  Dakota  court  had  jurisdic- 
tkn  u>  decree  the  divorce.    The  contention 
itited  must  rest  on  the  premise  that  the  au- 
tixifity  of  the  court  depended  on  the  appear- 
iBM  of  the  parties,  alid  not  on  its  junsdie- 
tkiii  over  the  subject-matter  — that  is,  bona 
idl]flde  donddl,  irrespective  of  the  ^appearance 
of  the  ^rties.    Here  again  the  argument, 
If  tostained,  would  involve  the  overruling 
of  BeU  V.  Bell  and  Streitxoolf  v.  Streitwolf. 
Ai,  in  each  of  the  cases,  jurisdiction  was 
OQoferred,  as  far  as  it  could  be  given,  by  the 
ippetrance  of  the  plaintiff  who  brought  the 
nit»  it  follows  that  the  decision  that  there 
vti  no  jurisdiction  because  of  the  want  of 
hoot  fide  domicil  was  a  rulinf^  that,  in  its 
ihmee,  there  could  be  no  jurisdiction  over 
tht  rabject-matter,  irrespective  of  the  ap- 
Pmnea  of  the  party  b^  whom  the  suit  was 
voQghL     But  it  is  obvious  that  the  inade- 
fOifj  of  the  appearance  or  consent  of  one 
porioD  to  confer  jurisdiction  over  a  subject- 
Bitter  not  resting  on  consent  includes,  nee- 
oiHirily,  the  want  of  power  of  both  parties 
^  endow  the  court  with  Jurisdiction  over 
i  lobjeet-matter,  which  appearance  or  con- 
owt  could  not  give.    Indeed,  the  argument 
oot  ignores  the  nature  of  the  marriage  con- 
^net  and   the  legislative  control   over  its 
walution   which   was  pointed  out  at  the 
Mwt    The  principle  dominating  the  sub- 
jict  is  that  tne  marriage  relation  is  so  in- 
wvoven  with  public  policy  that  the  consent 
^  the  parties   is  impotent  to  dissolve  it 
^lotrary  to  the  law  of  the  domicil.    The 
l^oposition     relied    upon,    if    maintained, 
^oold  involve  this  contradiction  in  terms: 
^Ui  marriage  may  not  be  dissolved  by  the 
moment  of  the  parties,  but  that  they  can,  by 
^h«ir  eonsent,  accomplish  the  dissolution  of 
^  marriage  tie  by  appearing  in  a  court 
^oifigB  to  their  domicil  and  wholly  want- 
H|  in  jurisdiction,  and  may  subsequently 
^pel  the  courts  ol  the  domicil  to  give  ef- 
>fct  to  such  judgment  despite  the  prohibi- 
^iona  of  the  law  of  the  domicil  and  the  rule 
^  public  policy  bj  which  it  is  enforced. 

Although  it  is  not  essential  to  the  ques- 
^  before  us;  which  caltB  upon  ns  oi^  to 
«T  V.  M.        U.  S..  Book  47. 


determine  whether  the  deeree  of  divorce 
dered  in  South  Dakota  was  entitled  to  ex- 
traterritorial effect,  we  observe,  in  passinff^ 
that  the  statute  of  South  Dakota  ma£i 
domicil,  and  not  mere  residence,  the  basis 
of  divorce  proceedings  in  that  state.  As, 
without  reference  to  the  statute  of  South 
Dakota  and  in  anv  event,  domicil  in  that 
state  was  essential  to  give  jurisdiction  to 
the  courts  of  such  state  to  render  a  decree 
of  divorce  which  would  have  extraterrito- 
rial effect,  and  as  the  appearance  of  one  or 
both  of  the  parties,  to  a  divorce  proceeding 
*oould  not  suffice  to  confer  jurisdiction  over[4S| 
tlie  subject-matter,  where  It  was  wanting 
because  of  the  absence  of  domicil  within  the 
state,  we  conclude  that  no  violation  of  the 
due  faith  and  credit  clause  of  the  Constitu- 
tion of  the  United  States  arose  from  the  ao* 
tion  of  the  supreme  judicial  court  ot 
Massachusetts  in  obeying  the  command  of 
the  state  statute,  and  refusing  to  give  ef- 
fect to  the  decree  of  divorce  in  question. 
Affirmed, 

Mr.  Justice  Brewer,  Mr.  Justice  81dra% 
and  Mr.  Justice  Peckbani  dissent. 

Mr  Justice  Holmes,  not  being  a  mem* 
\^T  of  the  court  when  the  case  was  arguedf 
takes  no  part. 


GEORGE  H.  EARLE,  Jr.,  Receiver  of  tlw 
Chestnut  Street  National  Banle,  Plff.  te 
Err^ 

V. 

6USAK  CARSON. 

(See  8.  C.  Reporter's  ed.  42-^.) 

TUatianal  6anA;s — liability  of  thareholdera-^^ 
transfer  of  etook — bona  fidee--reduotUm 
of  reserve — knowledge  of  msolvenoy-^ 
nanoial  oondition  of  purohaeer. 


1.  The  presumption  of  liability  for  sn  si 
ment  on  shares  of  stock  In  sn  Insolvent  na- 
tional bank,  arising  from  the  presence  of  a 
person's  name  on  the  stock  register.  Is  re- 
butted by  evidence  that  a  bona  fide  sale  of 
the  stock  had  been  made,  and  that  the  vendor 
had  performed  every  duty  which  the  law  Im- 
posed  in  order  to  secure  the  transfer  on  the 
reglsti7  of  the  bank. 

2.  A  transfer  of  stock  of  a  national  bank,  made 
with  knowledge  of  the  fact  that  the  reserve 
of  the  bank  Is  below  the  limit  fixed  by  U.  8. 
Rev.  8Ut.  i  5101  (U.  8.  Comp.  Stat  1901, 
p.  8486),  docs  not  create  a  presumption  of 
bad  faltb  which  will  avoid  the  transaction  as 
a  fraud  on  the  bank's  creditors  In  the  event 
of  the  future  suspension  of  the  bank,  sines 

Mora — On  enforcement  of  $tatutery  Uahtlitp 
of  9tookholder»  in  national  banke — see  note  to 
Williamson  v.  American  Bank,  5<2  C.  C.  A.  6. 

A»  to  who  are  liable  at  ehareholdert  in  iMk 
Monol  banks — see  notes  to  Barle  v.  Carson,  40 
C.  C.  A.  508 :  and  Baal  v.  Essex  8av.  Bank,  IS 
C.  C.  A.  180. 

On  the  effect  of  tranefer  of  etook  upon  etooh- 
holder's  UabilUg — see  notes  to  Rochester  A  EL 
F.  Land  Co.  v.  Raymond  (N.  T.)  47  L.  R.  A. 
256 :  and  United  SUtes  v.  Stanford,  40  L.  e& 
U.  S.  761. 
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atoek  "llta  other " 

ToU  M  a  Innd 

CBDw  th«  bank  wai  luolTiDt  at  tha  I 

tt«  tnntfar  la  tlM  >DM  that  Ita  anatt  wm   bwa  made  whita  the  bMk  wm  a  golw  •■» 

SuirTtta^M  t^tlnSr^^aSa  ??°^   ""fS"   ^  ^"i  ^,  ^'f^-T*'^^ 

«.  Tha  iMalran^  of  Um  parehaaar  «t  ahan*  ™*  "■■>■  <*'  ^■>*  '■^"^ '»  '■^  InaidTCat.    Am 

a(  atack  at  a  nattoui  ImuU  wUd  ag»a«-  ^Im  ••id*  principl*  wm  applied  to  tha  nm- 

toaatir  mapeada  baalaeM  daaa  pot  Nndwtha  known   inaolTeiicv  of  tha  paiaon  to  whoa 

Bate  veld  aa  U  fnad  at  tha  kaak'a  etaditar^  the  atoek  vaa  aold.    There  waa  Terdiet  ant 

wfem  tha  InaolTanqr  «l  tha  poKhaaar  la  on-  judgment  for  tha  defandant,  whUb  wM  af- 

kwwi  ta  tha  Btllw.  inaei  bj  tha    drouit    oonrt    ot    'apptAlait* 
tbeiaupon  thia  writ  of  arror  waa  p 

HeMra.   Okarlaa   BMdla   aad   Am  W. 

Argtitd  VMeMbar  It,  ItOS.    DmtU»i  Jam*-   W>tan  arguad  the  eauaa  aad  filed  ft  briif 
ary  19,  1309.  forplainUff  in  error: 

The    liabilitj   impoaed   bf   tha   nnUoMl 

IN  EHBOB  to  the  Circuit  Coort  «f  Ap-  banking  act  oonaUtutea  a  mntraet  botwaM 
peala  for  tbe  Third  Circuit  to  review  a  the  ereditora  of  tba  bank  and  the  perao^ 
Judgment  which  affirmed  a  Jndgraent  oi  tha  who  %I*  ita  atockbcddeia  when  the  d«M  la 
trial  court  In  favor  of  defendant  in  a  auit   eontraeted, 

to  entorea  tba  lUtuUty  of  a  abareboldar  ia  froM  v.  Uvutfciotwrtr^  Sat.  Bumk,  21 
a  national  bank.    Afflrm«d.  Fad.  197  [  2  Uorawetc,  Prlv.  Corp.  |  B70j 

See  aama  eaaa  below,  46  a  C.  A.  MS,  107    Bobart  r.  /oAnaoa,  19  Blatehf.  S50,  8  Fad. 
Ad.  sag.  4gS;  Wkitman  v.  VaKofiaf  Banit,  176  U.  B. 

669,  44  L.  ad.  687,  SO  Sup.  Ct  Rep.  477. 

SUUmott  W  Mr.  Juatlca  WUtai  Tbe  llabilitr  of  tfaa  atot^bolder  atUehaa 

When  the  Ch«ataut  Street  National  Bank  wben  tha  bank  bccMiMi  inaolTent. 
|M]of  Philadelphia  ■auapended  payment  and  iU  Btvarl  t.  ffaydm,  160  U.  S.  «,  42  L.  ad. 
doora  were  cloaed,  thara  atood  on  the  abxA  042,  18  Sup.  Ct.  B^  274. 
ragiatar  tan  ebaraa  in  tits  name  of  tha  de-  F^raona  are  prcanioad  to  axtend  eradlt  ta 
fcndant  in  error.  A  eall  baring  been  made  national  banka  In  ralianea  npon  tha  aaaant 
fa*  the  Comptroller  for  tba  anm  of  tha  double  of  tbeir  iaaiied  eapttal  atodt,  attboogk  tktf 
UabilitT,  this  anit  waa  eommenced  to  re-  do  not  know  eoeuratoljr  by  wbiwi  aseh  atocfc 
eorer  the  amount.    Tba  defenae  waa:  FIrat,    u  at  the  time  held. 

that  prtor  to  the  auapenaion  <rf  the  bank  the  langtry  v.  WoUm*,  H  C  a  A.  SIO,  OT 
defendant  had.  In  good  faith,  aold  the  atock    Fed.  SOT. 

aUnding  in  her  name  for  a  full  market  If  a  pareon  baa  aeeepted  a  eertlflnta  a< 
price,  wbidi  bad  been  paid  ber;  aeooad,  itock,  and  beeomea,  to  all  acteraal  appear- 
Skat,  ia  eonanmmation  of  aneb  aale,  aba  uMe,  a  atockbolder,  peraona  maj  ha*«  ba- 
had,  bj  bcr  agent,  delivered  to  tlia  pn^er  oome  oredltora  of  tbe  eonpanr  on  tba  faith 
officer  of  tba  bank  In  Ita  banking  bouae,  at  of  hia  mamberahip,  and  in  law  arv  pnaoMid 
tba  plaea  where  tranefera  ware  made,  tlie   ^i  do  aa 

•tack  oertiflcat*^  with  an  adequata  power  Opttm  v.  MnfUhart,  S  Dill.  4B0,  Ted.  Omi 
of  attorney  to  make  the  tranalar,  and  re-   jja.  16,000. 

woeated  that  the  atock  be  tranaferred ;  third.  Where  an  asalgnmcnt  baa  been  mada  to  ^ 
tliat  the  officer  of  the  bank  aald  that  the  insolvent  person  after  tbe  bank  haa  baoeaa 
transfer  would  bo  made  aa  reau«ated,  and  {Molvent,  tbe  atoekbolder  far  anch  aaate- 
tbe  defendant  waa  Ignorant  of  the  fact  that  ment  doea  not  aaeapa  hta  llabllitr. 
the  officer  had  failed  to  discharge  hi*  dutj:  Bttutrt  v.  flowlen,  100  U.  8.  0,  41  L.  a^ 
fourth,  that,  aa  the  defendant  had  done  mz,  18  Sup.  Ct.  Bap.  274;  IfeClorm  v, 
■vaTthing  which  tba  law  required  her  to  riawtrfium,  43  Uol  462. 
fc  to  ieeure  tbe  ttanafar,  abe  had  ceased  bo  inaolreney  inataat^  ehai^M  tba  ralatliw 
be  a  itoekbolder,  and  waa  kA  reaponaiblo.        ,blp  between  stockbofdora  and  eiedltora. 

In  anbmitUng  tbe  eaaa  to  tba  Jary  tbe        MelHmaU  v.  WilUamu,  174  U.  a  BOT,  41 
aonrt  instructad:     FIrat,  that  tbe  sresenoe    l.  ad.  1022,  10  Sup.  Ct  Rep.  T4JL 

of  tha  name  of  tba  defendant  on  tha  Stock        Stockholders  should  be  beU  as  pat 

i^iatar  ereatad  a  presumption  of  liability,    tba  amount  of  their  stock  wbea  tanolvaocj  k 

This,  boworer,  Hm  Jury  waa  Infonned,  wma   established. 

not  eondusiva,  but  might  be  rabottad.  Snch       SekaiwiAy  v.  Field,  124  IU.  017,  10  N.  1. 

rebottal,  tha  eoort  cbarged,  would  nault  if    904. 

It  was  prored  that  the  defendant  had  made       Aftar  a  eorporatioa  haa  baaaoaa  Inaolw^ 

•  bona  fldo  aala  of  hv  stock,  aad  had,  at  tba    it  Ii  the  du^  erf  tba  oompanj  to  wind  vp  Ha 

PTcyar  tima  aad  place,  fcaadad  to  tbe  proper    bnaUaaa,  oall  In  tba  outstaadlaf  awHaLui 


IHL  Eable  t.  Carsoh.  44,  4S 

Mtiaff  creditors.     Th«  ihare*  have  ceased  to  4S  L.  ed.  437,  22  Sup.  Ct.  Rpp.  297;  Slude- 

t»  tb«  subject- mutter   of   le]^timat«   trariic.  baker  v.  I'errij,  184  U.  S.  258,  46  L.  ed.  528, 

Tbey  are  a  burden  tfl  the  owner,  and  a  trans-  22  Sup.  Ct  Rep.  4G3. 

Ur  would  be  toenlj  a.  su4it«rfuge  to  nvoid 

IkbiUir. 
1  HanLwetz,  Priv.  Corp.  i  160. 

Itrnorance  stioiild  never  free  a  atocklioldcr  '  ,  .     ^  i         „   ,    .     , 

ftoiThi.  contract  ,J"  ^^^  ""-e'l^eot  at  bar  all  but  three  of 

B-Mytr  T.  Boag,  17  Wall.  610,  21  L.  ed.  ^^^  grounds  of  error  Bpwidcd  m  Uie  oireuit 

•II  court  ol  appeals  and  nixl^cd  on  the  allow- 

Aft*r  the  liability  has   once   attached    in  ""«  of  this  writ  were  oxprissly  w«iv«l.     In 

Uvor  ol  a  creditor,  a  itocklioldci-  cannot  dis-  ^t"*'""?  ""«  ?^f  "=  •'J"'^'  therefore,  culled 

d..rgc   it   by  a  subsequent  transfer   of   hia  '-tt«nt;on  only  to  the  facts  and  pvoceedms. 

^j^  '  ^  essential    to    an    elucidation    of    tlin    three 

Br'ov^  y.   hilchcock,   36    Ohio    St.    667  i  question" ,  "O"    P^3«^.    "nd    1';^?^.    Ji"^" 

ffi«J«-  y.  Faurot.  37  Ohio  St.  26;   J/ason  B'V'!'"*''  "'"  ^T         -i^'Tu  '      i  '  "'^  *'^" 

».  Inlander,  44  Ohio  SL  318.  7  N.  E.  435;  solute,  we  come  to  consider  the  real  issne. 
HMTpotd  V.  Slobart,  46  Ohio  St  307,  21  N         ^'.-^''-'^tins  the  facta  .-vs  forrclosrd  l,y  ll.o 
S.  m:  Boici,  V.  ff^d^e,  51  Ohio  St  230,  37      f^^'^  '   V^i.l  .^  h   ,T„^Hv  L?r,    i  .,1^ 

S.E.365;  H^ri,kTv.'<ird»M.  GS  Ohio  St.  H  "'  ^1''',,'?  '  ,,  nMi.M  h"^  l^i;;    .^Ivlui 
294, 50  N.  E.  003 ;  Wick  Kat.  B«.>t  v.  Union     '^fj!  .r™"  ''   ?"  ,?i  ',,•,'  TytJ.So,!? 

m.  Bank,  62  Ohio  St.  446,  57  N.  E.  320;  [lo,^,!   be   n'l,,'lte<l  Tf   the  7urv   f>.imd^  the 

f"'»/-,^'«''*.''-'''«t,»  '^Iw  ^'-  -"r^'  ^^  ^^  f-"t  t«  '*  t>>«t-  a  '»"»  fi'l'^  ""l"  of  the  alook 

i^'n'n?"  ^«;/i«?l'fl  w'*^  Lf"r  *"^''-  had  l«en  made,  and  tl.at  the  di.fen.Unt  ha.1 

C^.S0  0liioSt.l81    46N   E.8a4;i/«serv  ^^,(^„„„x   ^^^^y   j.ay   „,,i^h   the   law   im- 

"i1,  2t.5:   J«rf«o«   V.   /to8«.c   0"'c"u  Co-  0  „„   „,p  rexistry  of  the  bank.     Tlje  cotrcct- 

^^.^p.  .-.OS.  38  Am.  Ddo.  50B;  McVM.ugh  y  ,„^^  „f  ti.fs  rulinp  is  not  open  to  controver- 

■w,  G  Deni...  5C7i  JacUson  v.    Meek,    87  sy.     JfnMraon  v.  ItcHt.  17fi  U.  6.  521,  44  I* 

T«in  C».  0  S.  W.  225:  Voiffftt  v.  n<cg„e.  !)7  „!.  571^  20  Knp.  Ct.  Itc-p.  410;   ll'I,ii„cv  v. 

Mieh.  322,  36  N.  W.  557;  Culliitg  Packing  llullcr,  118  U.  B.  C.iS,  30  L.  od.  20G,  7  Sup. 

C<kT.racUr»'  Exchange.  86  Cat.  574.  10  L.  i;t,   Rft.,.   47,     But,   it  is   iirjred,   the  court 

Jt  A.  3U9.  25  Pnc.  52;  Bill'.ngg  v.  fioh.rrson,  er,-„,„«uslv  assumml  tin-  Imna   fides  of  tlio 

a  Hun.  140.  ,alo  to  hn've  ht-en  omi.-liiclcl  by  the  verdict, 

Vr.  Kicli>rd  C.  Dale  argued  (he  muse  „\hck  the  trial  court  iiiislnkcnly  ri'rii^ed  to 

»iHi  filed  a  brief  for  dcfendunt  in  ciror:  iii'^tiiict  the  jurv  tlii'it  Ihi.-  sale  of  tin-  stock, 

Where  a  tran.«fer  of  stock  is  mnilo  and  de-  iln,iigh  in  every  other  resi)crt  lawful,  eould 

D'ercd  to  oBiccrs  of  a  bunk,  and   such  of-  not  Im  so  treated  by  the  jurj-  if,  as  »  mat- 

fciaLi  tail  to  make  entiy  ot  it.  the  Ki-deral  ter  of  fjiit  it  was  found   that  oL  the  time 

'tatutes  will  operate  a  transfer  on  the  books,  of  the  sale,  to  I  lie  knowliiluu  of  Ihe  ilpfeiid- 

*iid  Mtinguish  the  tiatility  of  the  transfer-  ant  Ihf  n-rrve  of  the  bank  wii^  lx>low  tiM 

>wi  as  stockholders.  limit  fixed  by  law.     K.-v.  Slut  :.1!H,  U.  S. 

V\H„ey  V.  BuZ/ci.   118  U.  S.  0.15,  30  L.  Cmnp.  Stat  lilOl,  p.  3486.     To  sustain  tliis 

id.  ZBB,  7  Sup.  Ct  Rep.  61;  Eartr  v.  Coi/lt,  contention   it  is  amucd  that,  by  operation 

)5  Fed.  00;  Mallc':'),,  v.  Denl.  176  U.  R.  521,  of  law,  when  the  reserve  of  a  natiomil  bank 

UL.cd.  S71.  20  Sup.  Ct  Rep.  410:  Snt/der  fulls   below   the  mnxiinum   pruvideil   in   the 

'■fwier,  18  C.  C.  A.  40fi,  41  U.  S.  App.  96,  statute,  every  transfer  of  atjick  iiiiido  l.y  a 

^i  FW.  136;   Bitjfee  t.  fHinemakcr.  30  Fed.  piTson  'havinp  knowledge  of  thefnet  crcjil«-I4 

319:  Towns  v.  McKaji.  50  Ted.  304.  a  legal  presumption  of  bud  fiUtli,  and,  lline- 

Tlie  general  knowledgB  which  every  ititclli-  fore,  in  the  event  ot  the  future  suH|ieii-.iiin 

gmt  i^hnreholdiM-  hiis  Ihnl   the  law  linpofX«  nf   Uie  bank,   avoids   tho  trxiiHiiction.     Hul 

ipon  national   bank   stoekholders   a  double  (lie  statute  creates  no  pri-sutnptioii  of  ino- 

Mbility  does  not  render  n  sale  of  the  shartM  bilily  to  continue bnuiuetis  as  a  conHei]iienc« 

tmudulent  as  to  treditors,  when  that  knowl-  "f   the   reduction  of   the   n-serve  below   the 

**««  operates   upon  the  mind  ot  the  stoek-  legal    requirement.     On    tho    contraiy,    th« 

•raJM  m  good  faith  tu  sell  his  nharM,  having  fclatute   expressly   contemplates   tlie   contin- 

M  tiwwlolgc  or  suspicion  that  the  bank  of  uanee  ot  business  by  a  bank,  althouith   iU 

•lich  he  is  a  shareholder  is  emhariassed  or  reserve  may  have  fallen  below  the  stiiiidiLrd, 

lilwly  to  become  insolvent  "■"I"   ''   '""^^Y   forbids   the   niukinc   by   a 

OmnaniuAof.  B.mfcv.  Cnsc,  9QU,  S.  U28,  "^"l*    of    certain    enumerated     tiansactions 

iil,>ul.ncm.A.I(^m,y.Johy.»on,2-h.ei.  I"" -j^^-     Whether    the    provmons    just    re- 

MC,i  8„p.  ct  Rcp.  246;  A.4cr.on  v.  Fma-  -'^^t*",^  Z^'^to'Sel^n;  ur'b^rc^' 

idpku,  Warehouse  Co^  111  U   S   470.  28  L.  ^^„^y^  ;„  either  event,  they  clca.'ly   rrfutn 

w.  178,  4  Sup.  Ct  Rep.   j2j;  .InhMlon  v.  ^he  construcUon  ot  the  statute  which  would 

"/Ii'i,  103  U.  S.  BOO,  26  L.  ed.  532.  l^.  neccssiiry  in  order  to  sustain  the  pioiHi- 

IJibility  under  the  national  banking  act  sition.     True,  the  law  confers  nnthovity  on 

■  «  liability,  not  to  the  creditors,  but  tor  tlie   Comptroller,   in   his   discretion,   to    re- 

"w  isdcbtedness.  quire  a  bnnk.  whoi^e  ri'<<ej-ve  lias  r.illen  below 

«*Mi«iy  V.  aiUon.  8  Wall.  408.  10  L.  ed.  ihe  legal  limit,  to  restore  tho  reserve  with- 

41t;  llcDomtd  T.  Thonipivn,  164  U.  S.  71,  m  thirty  days,  and  moreover  gives  power  lo 

lu  ir.  s.  ai'b 
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the  Comptroller^  with  the  approval  of  tlie  *  should  be  in  a  form  to  ■eeura  miblie 

Secretary  of  the  Treasury,  to  appoint  a  re-  denoe,  for  without  thie  he  oouid  iiofc 

cciver  when  a  bank  fails  to  comply,  after  Uate  it  to  any  advaataceu 
the  thirty   days,   with  the  demand  made.       "It  is  in  obedieneeto  thie  requiranMOfe 

These  provisions,  however,  but  add  cogency  that  stock  certificates  of  all  kinds  hare  bees 

to  the  view  that  it  cannot  be  implied  that  construed  ia  a  way  to  invite  the  eonfldenei 

the  mere  reduction  of  the  reserve  below  the  of  business  men,  so  Uiat  thcj  have  biwwmt 

legal  limit,  as  a  matter  of  law,  suspends  the  the  basis  of  eommerdal  traoMetlons  In  all 

business  of  the  bank,  or,  what  would  be  the  large  dties  of  the  countiy,  and  are  told 

tantamount  thereto,   affects   with   a   legal  in  open  market  the  same  as  other  secuil* 

presumption  of  bad  faith  all  transactions  ties.    Although  neither  in  form  nor  ehar- 

made  with  or  concerning  the  bank  during  acter  negotiable  paper,  they  approximate  to 

the  period  while  the  reserve  is  impaired.  it  as  nearly  as  practieableu'' 

2.  The  proposition  which  arises  under  ''And  in  the  same  case  (p.  876,  L.  ed.  p.[4' 
this  head  is  that  it  was  erroneously  ruled  374),  attention  was  called  to  the  fact  that 
that  the  insolvency  of  the  bank  when  the  the  purpose  of  Congress  in  making  the  eer- 
sale  of  stock  was  made  was  irrelevant  un-  tificates  transferable  bad  been  clearly  mani- 
less  the  fact  of  insolvency  waa  known  to  the  fested  by  the  repeeJ,  in  adopting  the  mir 
seller,  and  the  sale  was  made  to  avoid  im-  tional  bankins  act  of  1864  [13  Stat  at  Li 
pending  liability,— that  is,  in  contempla-  ^>  ^^^V-  l^L  of  |  36  of  the  act  of  1868 
lion  3^  insolvency.  It  is  undisputed  Uiat  [12  Stat  at  L.  666,  676,  chap,  68],  whidi 
at  the  date  when  the  stock  was  sold  the  subjected  any  transfer  of  stock  ia  a  natimi- 
doors  of  the  bank  were  open,  and  it  had  not  »1  ^nk  to  debts  due  to  the  beak  by  tho 
failed  in  business.  Hence,  the  pr<»K)eition  b^^^i'  ^  the  stock.  To  maintain  the  prop- 
is  this:  Although  a  national  bank  has  not  osition,  then,  would  compel  ns  to  give  as 
suspended  payment,  all  sales  of  ite  stock,  interpretation  to  the  statute  which  would 
whatever  may  be  the  good  faith  with  which  destroy  one  of  its  essential  features,  under 
they  are  made,  are  void  if  it  develops  that  the  guise  of  giving  effect  to  another  provi- 
at  the  date  of  the  sale  the  assets  of  the  ^^0°  of  the  same  statute;  in  other  words, 
[46]bank,  if  they  had  *been  then  realized  on,  to  destroy  the  law  under  the  pretext  of  en- 
would  have  been  insufficient  to  pay  its  debts,  forcing  it  But  the  controlling  principle  it 
The  proposition  is  supported  by  what  is  as-  that,  when  reasonably  possible,  a  statuto 
sumed  to  be  the  essential  nature  of  the  should  be  so  interpreted  as  to  harmonize  all 
double  liability  of  a  stodcholder  in  a  na-  its  requirements  by  giving  effect  to  tho 
tional  bank  and  the  time  when  such  liabil-  whole. 

ity,  by  operation   of   law,   becomee   irrevo-       Moreover,  when  other  narts  of  the  statuto 

cably  fixed.    Paesing  for  a  moment  an  anal-  are  brought  into  view  the  reduetio  ad  ah- 

ysis  of  the  premises  upon  which  the  argii-  surdum  to  which  the  proposition  leads  ia 

ment  proceeds,  let  us  determine  the  result  additionally   shown.    Thus,  it   is   provided 

to  which  it  necessarily  leads.    Proceeding  ( R«v.  Stat  |  6242,  U.  S.  Oomp.  Stat  1901, 

to  do  so,  it  becomes  clear  that  the  effect  of  ?•  3617),  that — 

maintaining  the  argument  would  be  to  vir-  "All  transfers  of  the  notes,  bonds,  UIIb 
tually  prevent  the  exercise  of  the  power  to  ®'  exchange,  or  other  evidences  of  debt  ow- 
transfer  stock  ''like  other  personal  prop-  ing  to  any  national  bankinff  association,  or 
erty,"  which  the  statute  gives  in  express  all  deposits  to  its  credit;  all  aasignments  of 
terms.  Rev.  SUt  6139,  U.  S.  Comp.  Stat  mortgages,  sureties  on  real  esUte,  or  of 
1901,  p.  3461.  That  such  would  be  the  re-  judgments  or  decrees  in  ito  favor;  M  do- 
suit  if  the  validity  of  every  sale  of  stock  !«?»*•  ^^  money,  bullion,  or  other  yalnable 
depended,  not  upon  the  good  faith  of  the  thine  for  its  use,  or  for  the  use  of  any  9i 
seller,  but  upon  the  condition  of  the  beak  its  shareholders  or  creditors;  and  all  par- 
as subsequently  developed  is,  we  think,  obvi-  ments^  of  money  to  either,  made  after  the 
ous.  Certainly,  it  cannot  in  reason  be  said  commission  of  an  act  of  insolvency,  or  in 
that  the  power  would  exist  to  s^  stock  like  contemplation  thereof,  made  with  a  view 
any  other  personal  property  if,  before  the  to  prevent  the  application  of  its  asseU  In 
power  could  be  exercised,  the  seller  must  the  manner  prescribed  by  this  chapter,  or 
examine  the  affairs  of  the  bank,  marshal  with  a  vie^  to  the  preference  of  one  erod- 
its  assets  and  liabilities  in  order  to  form  itor  to  another  except  in  payment  of  its  dr- 
an  accurate  judgment  as  to  the  precise  con-  culating  notes,  shall  be  utterly  null  and 
diUon  of  the  bank.     But  it  has  long  since  void,    .    .    ." 

been  pointed  out   {First  Nat,  Bank  v.  La-       This,  by  a  negative  affirmative,  establish- 

nter,  11  Wall.  377,  20  L.  ed.  174),  that—  es  the  validity  of  all  contracts,  otherwiaa 

"The  power  to  transfer  their  stock  is  one  lawful,  made  by  the  bank  concerning  ite  aa- 
of  the  most  valuable  franchises  conferred  sets  before  its  failure,  albeit  at  &e  time 
by  Congress  on  banking  associations.  With-  such  contracts  were  made  the  bank  was  in* 
out  this  power,  it  can  readily  be  seen  the  solvent,  unless  the  contracts  come  within 
value  of  Uie  stock  would  be  greatly  lessened,  the  restrictions  which  the  section  impoeea, 
and,  obviously,  whatever  contributes  to  — that  is,  those  entered  into  after  the  corn- 
make  the  shares  of  stock  a  safe  mode  of  in-  mission  of  an  act  of  insolvency  or  in  con- 
vestment,  and  easily  convertible,  tends  to  templation  thereof,  or  made  with  a  view  to 
enhance  their  value.  It  is  not  lees  the  prevent  the  application  of  the  aseeta  of  thn 
interest  of  the  shareholder  than  the  public,  bank  in  the  manner  prescribed  by  law,  or 
t^jit  the  certiBcate  representing  his  stock  with  the  purpose  of  giving  a  preference  to 

sre  188  V.  !• 
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(48]<aM  endttor  over  aiMtbcr.    If  the  'propoai-  the  discharge  of  its  liabilities,  when  such 

Hon  were  sustained  it  would  thus  come  to  fact  was  unknown  to  the  seller  of  the  stodc 

rs  ttiat  the  power  of  stockholders  to  in^  at  the  time  <rf  the  sale.  Without  undertake 
transfer  their  stock  like  any  other  per-  ing  to  refer  to  the  numerous  cases  in  which 
lonal  property  would  be  burdened  with  a  the  subject  ha*  been  variously  considered 
Mttiicuon  aruing  from  the  unknown  in-  since  the  adoptiim  of  the  national  baakinc 
■olvency  of  the  baok,  while  such  limitatioa  act  in  1803,  we  advert  to  some  of  the  lead- 
would  not  apply  to  any  other  contract  con-  ing  authorities. 

ceraiag  the  properly  or  affairs  of  the  bank.  In  OermOMia  If  at.  Bank  r.  Gate,  99  U.  S. 
This  would  be  to  hold  that  the  statute  had  629,  25  L.  ed.  449,  the  proof  concerning  the 
conferred  the  laeser  freedom  of  contract  insolvency  of  the  bank  was  thus  stated  in 
where  it  was  its  avowed  purpose  to  give  the  the  opinion  of  the  court: 
greater.  It  would,  besides,  require  ud  to  "The  Crescent  City  National  Bank  of 
•ay  that  «  limitation  resulting  from  un-  }}ew  Orleans  was  organized  under  the  na- 
known  insalven<7  was  made  effective  upon  tional  banking  law  in  1871.  On  the  I3th 
t  stodcholder  fa  transferring  his  stock,  <,£  February,  1873,  its  London  correspond- 
when  auch  restriction  was  not  made  oper-  ^^g  t^^^^  „j  t^,  b,^  j„t  heavily  by 
ttive  on  the  bank  aadiU^oers  when  thw  ^^  failure,— nearly  the  entire  amount  of 
entered  toto  contracts.  But  this  would  jj,  ^^^^  ^^j,  ',^  ^„  ,,,^t  i„„^ 
cause  the  Wfkjfwn  insolvency  to  restrict  diateJjr  known  in  the  community  where  the 
the  power  of  the  person  less  likely  to  be  i^tititton  waa  located,  and  necessarily  af- 
aware  of  its  erisUmce,  and  to  cause  it  not  ^^^^  ^^^  ^^jt^  (^  t^,  ^tl,  ^,  ^^^^^ 
'"J^  controlling  where  knowledge  was  most  ^^g  p,™,ent  of  checks  drawn  upon  it  by 
apt  to  obtain.  Taking  into  view  the  whole  j^,  j^ito„  was  suspended,  anfon  the 
•ct,— the  provision  conferring  thepower  to  ^j^  fjie  same  month  Ite  ciriulaUng  notes 
traiufer  stock;  the  one  already  referred  to,  ^^^  ^^  potest" 

which  avoids  contracts  made  in  ««t«npla-  ^     ^ ^  ^  ^   ,  i,         ^  ^   ^^^  it, 

toon  of  insolvency ;  the  authority  conferred  ^                    ,    ^      ^      ^^          ^        ^^  ^y 

spon  the  Comptroler  to  constantly  test  tte  y,^  ^^^^^  ^^  ^^^^  ,,^^  t^^  Germania 

eondition  of  a  national  haiik;  the  nght  giv-  y,           ^  j^,  ^    y    hMhij  on  103  shares 

m  him  to  suspend  the  business  of  euchbank  ^j  .^^  ^„^  ^^  previously  stood  in  th. 

when  tte  exipndes  of  ito  situation  require  „j  y,^  Germsala  on  the  stock  register 

it;  .eadUie  dimble  liability  imposed  on  the  ^,  ^^  Crescent  bank.    The.  stock  in  ques- 

"?i^l***   stockholders,-we  think    it   n-  ,      ^  ^  ^    acquired  and  registered  in  the 

mTta  that  the  power  to  transfer  etock.  like  ^^^  ^,  ^^^  Qe^nania  on  tS  10th  day  of 

«iber  personal  proper^,  b  not  limited  by  j,^^^    jg^  ^^  ^he  Germania  had,  on  the 

Vb»  ««*  fart  that  at  the  time  of  the  trans-  ^^^  j       ^^^  jt  t,^  ^^  transferred  on  the 

tsr  the  ba^  which  was  a  going  ooncwn,  regjgter  f  rom  its  own  name  to  that  of  Wal- 

J:^.  *"f?'T!?'  *°  ^*  T5*!.     '^,r*lJf'  d^  one  of  its  clerks.    The  court,  in  enfor«- 
«  Uqnidated,  would  not  discharge  ito  lia.   ••  y,^  ,4.^11^,  .aid: 

Uliiies,  unless  it  be  shown  that  the  seller    "^..while  it  Is  true  that  shareholders  of[50] 

!!"u  V'  *J^  ^*  ^***{.,"f-  K?tL"*"^v'"v  the  stock  of  a  corporation  generally  have  a 

stodc  to  avoid  the  double  liability  which  ^ght  to  transfer  tWr  sharls,  and  thus  dis- 

was  unpenaing.                                 ^j      it.  connect   themselves    from    the   corporation 

Let  us  c^,   howevw,  to  conrider  the  ^^  ,^^           responsibili^  on  account  of 

Batter   in   Oie   light   of   antlwrity.    It  is  j^^  j^.  j,      „j[i,     ^^  that  there  are  some 

dear  that  the  assertion  that  the  power  to  y'Jnjt,  to  this   right.    A   transfer  for  the 

tr^er  the  stock  was  limited  by  the  un-  ^f  abiding  his  lUMlity  to  the 

known   insolvency  of   the   bank   rests   not  comply  or  its  creditor!  is  fraudulent  and 

2?'."y^.?^i2"  J^*"'""  **'  ^,?**^  voicCand  he  remains  eUll  liable.    The  Eng- 
5S  J*.*  f  •duced    fWmi    mere    implications   ,5,^  '  jj  j,  ^^i^^  ^y^  a«it  to  sudi 

Whidi  it  is  deemed  must  be  drawn  from  the   transfers,  if  theyaromade  (as  it  is  called) 

tS^  •"  *  w**?^  S?^  **"•  ^^J^A   'out  and  out;'  &at  is,  completely,  so  as  to 
hitherto  enunciated  I7  this  court,  in  accord   ^j      ^  the  trinsferrer  of  alf  interist  in  the 


With    the    rule   obU&iing    in   the    English   ^^^^    ^^^  ^^  .^  ^^^  .^  i^  ^^j^  ^^^  . ^ 


general  principle,  however,  is,  by  the  deei-  ^^  '^J  ^he  transferrer,  so  tiiat,  as  between 

iloiis  of  this  court,  subjected  to  a  limitation  themselves  there  has  been  no  real  transfer, 

wbidi  does  not  prevail  in  England ;  that  is,  *but,  in  the  event  of  the  company  becoming 

that  the  exercise  of  the  power  to  transfer  prosperous,   the  transferrer   would   become 

•iodc  in  a  national  bank  is  controlled  by  luterested  in  the  profits, — the  transfer  will 

the  rules  of  good  faith  applicable  to  other  be  held  for  naught,  and  the  transferrer  will 

omtnusta.    The    qualification    just    stated  be   put   upon    the   list   of    oontributoriee.' 

I^vea   DO  support   to   the   proposition  that  Will%am$*$  Cast,  L.  R.  9  Eq.  225,  note,  where 

where  a  sale  of  stock  in  a  national  bank  is  the  transfer  was,  as  in  the  present  case^ 

Bade  in  good  faith,  nevertheless  the  oonse-  made  to  a  clerk  of  the  transferrer  without 

foenees  of  the  sale  are  avoided  if  subee-  consideration ;  Payn^a  Case,  L.  R.  9  Eq.  223 ; 

^QenUy  It  develops  that  the  bank  was  in-  Kas  parte  Kintrea,  L.  R.  5  Ch.  95.    See  also 

ioiTent  at  the  thne  of  the  transfer,  in  the  Lindley,  Partn.  2d  ed.  p.  1352;  OKinnook*a 

If  in  that  its  assets  were  then  unequal  to  Oaae,   Johns.   V.   C.    (Eng.)    714;    flf^m'a 
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Case,  1  De  G.  F.  A  J.  75;  Budd'a  Case,  3 
De  G.  F.  &  J.  297.  The  American  doctrine 
is  even  more  stringent.  Mr.  Thompson 
states  it  thus,  and  he  is  supported  by  the 
adjudicated  cases:  *A  transfer  of  shares 
in  a  failing  corporation,  made  by  the  trans- 
ferrer with  the  purpose  of  escaping  his  lia- 
bility as  a  shareholder,  to  a  person  who, 
from  any  cause,  is  incapable  of  responding 
in  respect  to  such  liability,  is  void  as  to  the 
creditors  of  the  company  and  as  to  other 
shareholders,  alUiough,  as  between  the 
transferrer  and  the  transferee,  it  was  out 
and  out.* " 

It  was  decided,  however^  that  it  was  not 
necessary  to  apply  the  more  stringent 
American  rule,  since  it  was  found  that  the 
transfer  under  consideration  was  not  real, 
but  was  fraudulent  and  collusive.  As,  from 
the  undisputed  facts  sti\ted  by  the  court  in 
its  opinion,  the  bank  became  insolvent,  in 
the  sense  that  its  assets  were  unequal  to 
[51]  pay  its  debts,  in  February,  1873,  *  nearly  a 
month  before  the  alleged  sale  was  made,  it 
follows  that  everything  said  in  the  opinion 
of  the  court,  as  to  the  fraudulent  and  collu- 
sive nature  of  the  transfer,  was  wholly  im- 
necessary  if  mere  insolvency  avoided  the 
sale  and  affixed  the  liability.  But  it  clear- 
ly appears  from  the  reasoning  of  the  court 
that  the  investigation  of  the  question  of 
fraud  and  collusion  was  essential  because 
it  was  deemed  that  insolvency  alone  did  not 
avoid  the  transfer.  The  ruling,  therefore, 
was  directly  adverse  to  the  construction  of 
the  law  now  relied  upon. 

Boicdcn  V.  Johnson,  107  U.  S.  251,  sub 
uoin.  Adams  v.  Johnsony  27  L.  ed.  386,  2 
Sup.  Ct.  Rep.  246,  also  involved  whether  a 
stockholder  in  a  national  bank  was  liable 
despite  a  transfer  made  by  him  of  his  stock. 
It  was  asserted  that  he  was, — first,  because 
he  had  made  the  sale  with  knowledge  of  the 
approaching  failure  of  the  bank,  and  to 
avoid  the  double  liability  which  was  im- 
pending; and,  second,  because  the  sale  had 
been  coUusively  made  to  a  person  who  was 
known  by  the  seller  to  be  insolvent  and  un- 
able to  res)>ond  to  the  double  liability.  The 
undoubted  fact  was,  although  the  bank  had 
not  suspended,  that  at  the  time  of  the  trans- 
fer it  was  insolvent  in  the  sense  that  its  as- 
sets were  not  equal  to  the  discharge  of  its 
liabilities.  In  considering  whether  the 
stockholder  was  liable,  the  court  said: 

"As  such  shareholder,  he  became  subject 
to  the  individual  liability  prescribed  by  the 
statute.  This  liability  attached  to  him  un- 
til, without  fraud  as  against  the  creditors 
of  the  bank,  for  whose  protection  the  lia- 
bility was  imposed,  he  should  relieve  him- 
self from  it.  He  could  do  so  by  a  bona  fide 
transfer  of  the  stock." 

Having  thus  held  that  there  oould  be  no 
liability  if  tlie  sale  of  stock  had  been  made 
in  good  faith,  and  hence  excluding  the  power 
to  avoid  the  transfer  merely  because  of  the 
insolvency  of  tlie  bank  at  the  time  when  the 
sale  was  made,  tlie  court  proceeded  to  ex- 
amine the  question  of  good  faith,  and  to  re- 
enunciate  tlie  principle  which  had  been  pre- 
viously stated  in  Oermania  Nat,  Dank  v. 
STS 


Case,  99  U.  S.  629,  25  L.  ed.  449.  The 
court  said  (p.  261,  L.  ed.  p.  389,  Sup.  Ct 
Rep.  p.  254)  : 

"But  where  the  transferrer,  possessed  of 
information  showing  that  llicre  is  good 
gro\nid  to  apprehend  tl>e  failure  of  the 
bank,  colludes  and  combines,  as  in  this  case, 
with  an  irresponsible  *ti:ansfeiTee,  with  the[52 
design  of  substituting  the  latter  in  his  place 
and  of  thus  leaving  no  one  with  any  ability 
to  respond  for  the  individual  liability  im- 
posed by  the  statute,  in  respect  of  the 
shares  of  stock  transferred,  the  transaction 
will  be  decreed  to  be  a  fraud  on  the  credit- 
ors, and  he  will  be  held  to  the  same  liabil- 
ity to  the  creditors  as  before  t.he  transfer." 

Answering  the  contention  that,  even  ad- 
mitting the  sale  to  have  been  made  with 
knowl.vjge  of  impending  failure,  to  avoid 
tiie  liabilily  to  arise  therefrom,  it  could  not 
be  avoided  because  the  sale  was  intended  be- 
tween the  parties  to  be  real,  or,  to  use  the 
expression  rcsforred  to  in  Gvrmania  Xat. 
Dank  v.  Case,  was  an  out  and  out  sale,  the 
court,  in  declining  to  follow  the  Knglinh 
cases,  and  in  adhering  to  the  broader  doc- 
trine adverted  to  in  (Jcrmania  Xat.  Hank 
V.  Case,  said:  "But  it  was  held  by  this 
court  in  Oermania  Nat.  Haiih  v.  Case,  99  U. 
S.  028,  25  L.  ed.  448,  that  a  transfer  on  the 
books  of  the  bank  is  not,  in  all  cases, 
enough  to  extinguish  liability.  The  court 
in  that  case  deli  nod,  as  one  limit  of  the 
ri<,'ht  to  transfer,  that  the  transfer  must  be 
out  and  out,  or  one  really  transferring  the 
ownershij)  as  between  the  parties  to  it.  Hut 
there  is  nothing  in  the  statute  excluding, 
as  another  limit,  that  the  tiansfer  must  nut 
be  to  a  person  known  to  be  irresponsible, 
and  collusively  made,  with  the  intent  of  es- 
caping liabilily  arid  defeating  the  rights 
given  by  the  st:Lt\ite  to  creditors." 

In  ^Vhit7lcv  V.  Butler,  118  U.  S.  655,  30 
L.  ed.  266,  7  Sup.  Ct.  Kop.  61,  the  facets  were 
these:  A  stoekholder  in  the  Pacific  Na- 
tional Bank  of  Boston  sold  his  stock  on  the 
SUi  of  November,  1881.  Ten  days  there- 
after, on  Noveml)er  the  18th,  the  bank  sus- 
pended payment  and  closed  its  doors.  Be- 
yond doubt  the  bank  wa;3  insolvent  on  the 
8th  of  November  when  the  stock  was  sold, 
since  the  Comptroller  certified,  on  the  IGth 
of  December,  1881.  that  the  re-sult  of  hit 
investigation  disclosed  that  "the  entire 
capital  stock,"  amoimting  to  $961,300,  had 
been  lost  See  statement  of  facts,  Delano 
V.  BiUUr,  118  U.  S.  6.'J8,  30  L.  cd.  261,  7 
Sup.  Ct  Rep.  39,  which  statement  was  also 
a  part  of  the  record  in  Whitney  v.  Butler, 
The  defense  of  the  stockholder,  against 
whom  the  double  liability  was  sought  to  be 
enforced,  was  that,  having  sold  nis  stock 
and  performed  every  duty  required  of  him 
to  secure  a  transfer,  he  was  no  longer  lia- 
ble, although  his  name  remained  upon  the 
register.  The  court,  'after  expressly  stat-[6j 
ing  (p.  658,  L.  ed.  p.  267,  Sup.  Ct.  Rep.  p. 
62)  the  good  faith  of  the  defendant,  bccansa 
he  had  no  reason  whatever  "to  believe  that 
the  bank  was  insolvent,  or  was  about  to  be* 
come  so,"  and  treating  the  sale  as  valid  for 
that    re:ison,    proceeded    to    hold    that    tha 
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itoekholder  was  not  liable,  because  he  had 
done  everything  in  his  power  to  secure  the 
tiaiiBfer,  and  hence  his  name  remained  on 
the  register  by  the  neglect  of  the  officers  of 
the  bank.  It  requires  no  comment  to  dem- 
QDstrate  that  that  case  was  wrongly  de- 
cided if  the  contention  now  made  is  aus- 
tunable. 

lu  Stuart  V.  Hayden,  169  U.  S.  2,  42  L. 
ed.  639,  18  Sup.  Ct.  Rep.  274,  the  facts  were 
theM:  Stuart  was  an  owner  of  shares  in 
the  Capital  National  Bank  of  Lincoln,  Ne- 
braska. He  waa  a  director  of  the  bank 
and  a  member  of  its  finance  committee.  On 
the  ^d  day  of  December,   1892,  in  conse- 

Sence  of  contracts  made  by  Stuart  with 
netter  &  Joers,  Stuart  delivered  to  them 
hii  certifljcates  of  stock,  with  the  power  to 
transfer,  and  a  few  days  afterwards  the 
stock  was  transferred.  On  the  6th  of  Feb- 
niary,  1893,  the  bank  failed.  That  the 
hank  wais  insolvent  at  the  date  of  the  sale 
appears  on  the  fax»  of  the  opinion,  for  the 
court  said: 

''The  uank  closed  its  doors  within  less 
than  three  weeks  after  the  stock  was  trans- 
ferred on  its  books  to  Gructter  &  Joers,  its 
total  assets  being  about  $900,000,  and  total 
liabilities  $1,403,013.17.  Its  bills  receiva- 
ble on  hand  were  $519,600,  of  which  $58,- 
576.82  were  good,  $141,393.27  were  doubtful, 
and  $319,611.00  were  worthle.  i.  Its  bills  re- 
ceivable not  on  hand  amounted  to  $141,000, 
of  which  onl^  $10,000  were  worth  anything." 

The  question  presented  for  decision  was 
whether  Stuart  continued  liable,  despite  the 
transfer  made  to  Gruetter  &  Joers.  The 
court  elaborately  stated  the  facts,  directed 
attention  to  the  finding  by  the  court  below 
that  at  the  time  of  the  sale  the  bank  was 
^^lutely  insolvent,  and  proceeded  to  en- 
force the  liability  against  Stuart  solely  be- 
cause, being  a  director  of  the  bank  and  a 
member  of  its  finance  committee,  he  had 
i^nowledge  of  the  insolvency,  and  therefore 
the  sale  was  in  bad  faith.  Manifestly,  this 
^  also  reiterates  the  doctrine  announced 
in  the  previous  cases,  and  excludes  the  con- 
ception that  the  mere  fact  of  unknown  in- 
solvency avoids  the  transfer,  since  every 
word  of  the  careful  statement  in  the  opin- 
[04] ion  on  the  facts  showing  knowledge  •would 
kave  been  wholly  unnecessary  if  the  doc- 
trine now  asserted  were  well  founded. 

From  what  haa  previously  been  said,  and 
the  cases  just  referred  to,  it  is  demon- 
strated that  the  contention  now  made  is  not 
supported  bjy  t^e  statute,  and  is  foreclosed 
^  the  decisions  of  this  court.  But  it  is 
suggested  the  rule  announced  in  the  pre- 
vious cases  is  shown  to  have  been  a  mis- 
taken one  by  an  observation  in  the  opinion 
^  Stuart  V.  Hoyden,  169  U.  S.  2,  42  L.  ed. 
•89, 18  Sup.  Ct.  Rep.  274.  The  passage  re- 
ferred to  (p.  9,  L.  ed.  p.  642,  Sup.  Ct.  Rep. 
P-276)  it  as  follows: 

"Whether — ^the  bank  being  in  fact  insol- 
^tr— the  transferrer  is  liable  to  be  treated 
s*  a  shareholder,  in  respect  of  its  existing 
OQBtruta,  debts,  and  engagements,  if  he  be- 
^ed  in  good  faith,  at  the  time  of  trans- 
fcr,  that  the  bank  was  solvent,  is  a  question 
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which,  in  the  view  we  take  of  the  present 
case,  need  not  be  discussed,  although  he 
may  be  so  treated,  even  when  acting  in  good 
faith,  if  the  transfer  is  to  one  who  is  finan- 
cially irresponsible." 

But  this  remark  does  not  purport  to  pass 
upon  the  question  which  it  suggests,  but 
simply  reserves  it.  The  argument,  how- 
ever, is  that  the  opinion  would  not  have  re- 
served a  question  which  had  been  conclu- 
sively foreclosed.  The  suggestion  is  based 
on  a  misconception  of  the  sentences  relied 
on.  Obviously,  the  observations  in  Stuart 
V.  Hayden  cannot,  in  reason,  be  construed 
aa  throwing  doubt  upon  the  doctrine  an- 
nounced in  the  opinion  in  which  the  expres- 
sions relied  on  are  contained.  This  would, 
however,  be  the  case  if  the  significance  now 
attributed  to  the  language  were  sound.  The 
error  of  the  argument  arises  from  the  fact 
that  it  af!ixes  to  the  word  "insolvency,"  as 
found  in  the  sentences  quoted,  tlie  erronch 
OU8  import  hitherto  pointed  out ;  that  is,  an 
inadequacy  of  the  assets  of  a  bank  to  pay 
its  liabilities,  instead  of  giving  to  it  its 
true  meaning,  that  of  failure  and  consequent 
suspension  of  business. 

3.  The  proposition  under  this  head  is 
that,  as  the  person  to  whom  the  stock  was 
sold  in  the  case  before  Uij  was  in  fnot  insol- 
vent, and  hence  unable  to  resix>nd  to  the 
double  liability,  the  sale  was  void,  al- 
though the  fact  of  such  insolvency  of  the 
buyer  was  unknown  to  the  seller.  But  this, 
in  its  last  analysis,  merely  again  reiterates 
the  propa^ition  which  we  have  previously 
disposed  of,  ^since  it  but  insists  that  the  va-[&S] 
lidity  of  the  sale  of  the  stock  is  to  be  t^estcd, 
not  by  the  good  faith  of  the  seller,  but  upon 
the  unknown  financial  condition  of  the 
buyer.  The  rule  on  this  subject  w;i«  elcirly 
slated  in  the  passage  which  has  alvc^idy 
been  excerpted  from  Boicdcn  v.  Johnson, 
107  U.  S.  251,  8uh  worn.  Adams  v.  Johnson, 
27  L.  ed.  386,  2  Stip.  Ct.  Rep.  246,  where, 
in  declining  to  follow  the  English  rule  up- 
holding a  real,  or  out  and  out,  sale,  even 
if  the  purpose  was  to  avoid  impending  lia- 
bility, the  court  said  that  ''the  transfer 
must  not  be  to  a  person  known  to  be  irre- 
sponsible, and  collusively  made,  with  the 
inttmt  of  escaping  liability  and  defeating 
the  rights  given  by  the  statute  to  credit 
ors," — a  principle  which  has  been  since  ex- 
pressly reiterated  in  Matteson  v.  Dent, 
176  U.  S.  521,  531,  44  L.  ed.  571,  576,  20 
Sup.  Ct.  Rep.  419.  Here,  again,  support 
for  the  proposition  is  sought  to  be  derived 
from  the  concluding  sentence  in  the  passage 
from  the  opinion  in  Stuart  v.  Hayden.  But 
in  any  event  the  observation  relied  upon 
was  not  essential  for  the  decision  of  the  case 
of  Stuart  V.  Hayden,  and  moreover  its 
meaning  is  clearly  shown  by  the  context  of 
the  opinion,  in  which  the  difference  between 
the  American  and  English  rule  is  pointed 
out.  When  this  is  borne  in  mind  it  will  be 
seen  that  the  expression  in  Stuart  v.  Hay- 
den referred  to  but  stated  that  difference, 
and,  being  token  in  connection  with  other 
clauses  of  the  opinion  in  that  case,  must  be 
understood  as  implying  that  a  real,  or  out 
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and  outy  transfer  would  not  be  adequate  to 
relieve  the  seller  from  his  liability  as  a 
stockholder  if  the  sale  was  made  by  him  to 
escape  his  impending  liability,  and  to  a  per- 
son whom  he  knew,  or  had  reason  to  know, 
was  financially  irresponsible.  As  the 
views  hitherto  expressed  are  conclusive  of 
the  meaning  of  the  act  of  Congress,  we  deem 
it  unnecessary  to  refer  to  the  many  cases 
from  stato  courts  of  last  resort  construing 
state  statutes  referred  to  in  the  argument. 
Affirmed, 


[66]  •WILLIAM  E.  HALE,  as  Receiver,  eto,,  Pe^ 

iiiioner, 

V. 

EDWARD  P.  ALLINSON  et  al 

(See  S.  C.  Reporter's  ed.  56-81.) 

OourtM — juriadioiion — suit    5y    receiver    in 

foreign  juriediciion^'equiiy—fnultiplioiiy 
of  9uit8—-<Moillary  remedy — euii  to  en- 
foroe  atookholder*§  liability, 
1.  A  receiver  appointed  by  a  court  of  equity  In 
the  ezerciae  of  Its  general  Jurisdiction  can- 
not, by  virtue  of  his  appointment  and  the  di- 
rection to  sue  contained  therein,  maintain  a 
suit  In  equity  la  a  foreign  jurisdiction  to  en- 
force the  statutory  liability  of  stockholders 
In  an  Insolvent  corporation,— especially  where 
the  courts  of  the  state  where  the  receiver 


was  appointed  have  held  that  such  an  action 
cannot  be  maintained  by  him  la  the  courts  of 
that  state. 

2.  Equity  Is  without  Jurisdiction,  on  the  ground 
of  the  prevention  of  a  multiplicity  of  suits, 
of  a  suit  to  enforce  the  statutory  liability  of 
the  stockholders  of  a  foreign  corporation.  In 
which  the  amount  demanded  Is  the  fuli 
amount  of  the  par  value  of  the  shares  held 
by  each  defendant. 

3.  A  suit  to  enforce  the  statutory  liability  of 
stockholders  In  a  foreign  cori>oratlon  cannot 
be  maintained  In  .a  court  of  equity  on  the 
theory  that  It  Is  an  ancillary  or  auxiliary 
proceeding  brought  In  aid  of  and  to  enforce 
an  equitable  decree  of  a  court  of  the  state 
where  the  corporation  resides  In  a  suit  to 
enforce  the  liability  of  Its  stockholders, 
where  the  nonresident  stockholders  were 
merely  nominal  parties  In  that  suit,  and  no 
Judgment  was  rendered  against  them  because 
of  a  want  of  Jurisdiction  over  them. 

[No.  77.] 

Argued  November  6,  7,  1902.    Decided  Jan- 

uary  19,  190S, 

ON  WRIT  of  Certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for  the 
Third  Circuit  to  review  a  jud^ent  whieh 
affirmed  a  judgment  of  the  Circuit  Court 
for  the  Eastern  District  of  Pennsylvania 
sustaining  a  demurrer  to  a  bill  to  enforce 


NoTB. — On  the  right*  of  receiver  as  to  prop- 
erty outside  of  the  jurisdiction  in  which  he  is 
appointed — see  note  to  Oilman  v.  Hudson  River 
Boot  &  Shoe  Mfg.  Co.   (Wis.)   23  L.  R.  A.  52. 

On  the  riffht  to  enforce  stockholder's  liabil- 
itlf  outside  of  the  state  of  incorporation — see 
note  to  Gushing  v.  Perot  (Pa.)  34  L.  R.  A.  787. 

On  the  jurisdiction  of  equitif  where  the  rem- 
edy at  law  exists — see  notes  to  Mel  drum  v. 
Meldnim  (Colo.)  11  L.  R.  A.  65 ;  Delaware, 
L.  ft  W.  R.  Co.  V.  Central  Stock  Yards  ft 
Transit  Co.  (N.  J.  Eq.)  6  L.  R.  A.  855 ;  and 
Tyler  v.  Savage,  86  L.  ed.  U.  S.  88. 

Right  of  receiver  to  enforce  liability  of  cor- 
porate stockholder  outside  of  the  state  of  Ms 
appointment. 

While  the  foreign  appointment  of  a  receiver 
of  a  corporation  does  not  create  on  absolute 
right  to  sue  in  another  state,  the  privilege  of 
maintaining  such  suit  Is  quite  generally  ex- 
tended to  him  on  principles  of  comity,  where 
this  win  not  defeat  the  remedies  of  resident 
creditors.  See  note  to  Oilman  v.  Hudson  River 
Boot  ft  Shoe  Mfg.  Co.  (Wis.)  23  L.  R.  A.  52, 
on  the  rights  of  receiver  as  to  property  out- 
side of  the  Jurisdiction  in  which  he  Is  .ap- 
pointed. 

This  principle  has  been  applied  to  cases 
where  the  foreign  receiver  of  a  corporation  at- 
tempts to  enforce  the  liability  of  a  stockholder 
outside  of  the  state  of  his  appointment.  And 
It  has  been  held  that  an  action  to  collect  the 
amount  found  due  and  payable  may  he  main- 
tained by  him  in  a  Federal  court  sitting  in 
another  state,  whore  It  will  not  violate  the 
policy  of  the  state  or  Interfere  with  the  Inter- 
ests of  domestic  credltora  Burr  v.  Smith.  118 
Fed.  858. 

And  that  the  enforcement  by  a  foreign  re- 
ceiver of  the  payment  of  subscriptions  to  the 
capital  stock  of  the  corporation,  where  there 
are  no  resident  creditors  or  other  persons  In- 
tefested  In  the  distribution  of  Its  assets,  docs 
not  lajuriouelj  affect  the  interests  of  the  citi- 


zens of  the  state  In  which  the  suit  U  brooght, 
or  violate  Its  policy  or  lawa  and  that  the 
suit  may  therefore  be  maintained  on  principles 
of  comity.  C^ostleman  v.  Templeman,  87  Md. 
546.  41  L.  R.  A.  367,  40  Atl.  275. 

"  When  an  action  by  a  foreign  receiver  ta 
collect  assets,  under  the  authority  of  the  court 
which  appointed  him,  works  no  detrlmevt  to 
any  cltisen  of  this  state,  and  Is  not  repugnant 
to  Its  policy.  It  would  be  a  provincial  and  nar- 
row view,**  says  Vann,  J.,  In  Howarth  v.  Angle, 
162  N.  Y.  179,  47  L.  R.  A.  725,  56  N.  E.  489, 
"  for  our  courts  to  refuse  to  extend  the  usual 
state  comity.  There  Is  a  close  business  cob- 
nectilon  between  the  citizens  of  the  dlffersBt 
states  of  the  Unlun.  Investments  fure  freely 
made  in  other  states  by  tne  cltlsens  of  thla 
state,  who  need  the  aid  of  the  conrta  of  the 
Jurisdiction  where  the  investments  are  made. 
The  comity  which  we  expect  to  have  extended 
to  citizens  of  our  state  we  cannot,  In  justice, 
refuse  to  citizens  of  other  states.  State  lines 
should  not  prevent  Justice  from  being  dcoa 
Our  courts  should  not  close  their  doors  to  a 
receiver  from  anMher  state,  who  comes  ben 
armed  with  the  title  to  a  Just  dalm  against  a 
citizen  of  this  state,  and  offers  to  esta^lsh  tgr 
common-law  evidence  the  l^iblllty  of  that  cit- 
izen. While  we  should  keep  control  of  the  sob- 
ject,  so  SB  to  see  that  no  discrimination  Is 
practised  against  our  citizens,  or  Injustice  done 
them  either  as  to  the  substance  of  the  liability 
or  the  method  of  procedure,  when  the  same  re- 
sult Is  attained  In  practically  the  same  way 
as,  under  similar  circumstances,  would  be  at- 
tained in  the  case  of  a  domestic  corporation, 
there  Is  do  reason  for  withholding  that  alA 
which  is  now  afforded  by  the  courts  of  almost 
all  enlightened  countries.'*  Here  the  amonnt 
of  the  stockholder's  liability  had  been  definitely 
ascertained,  and  was  only  his  proportion  of 
the  ascertained  deficiency  of  ssseta  and  It  dM 
not  appear  that  there  was  any  other  stock- 
holder or  any  creditor  of  the  corporation  b 
New   York,  or   that   Injury   would   be   done  tft 
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"tte  liability  of  stockholders  of  a  foreign  cor- 
poration.    Affirmed. 

See  same  case  below,  45  G.  G.  A.  270,  106 
fed.  258. 

Statement  by  Mr.  Justice  Peckhamt 
This  case  comes  here  by  virtue  of  a  writ 
of  certiorari  directed  to  the  circuit  court 
of  appeals  for  the  third  circuit.     It  is  a  suit 
in  equibr  brought  b^  a  foreign  receiver,  in 
STlthe  United  States  ^circuit  court  for  the  east- 
em  district  of  Pennsylvania,  to  enforce  the 
liability  of  stockholders,  residing  in  Penn- 
sylyania,   of   the   Northewestern    Guaranty 
Loan  Company,  a  corporation  of  Minnesota. 
Demurrers  were  filed,  setting  up,  amonff 
other  grounds,  that  the  receiver  appointea 
under  proceedings  in  Minnesota  had  no  right 
to  sue  in  any  court  of  a  foreign  jurisdic- 
tion; also  that,  even  if  the  receiver  had  the 
right  to  sue,  there  was  an  adequate  remedy 
■t  law  for  whatever  rights  might  exist  in 
the  receiver  or  any  other  person,  and  that 
no  ground    of    e<^uitable    jurisdiction    was 
statM.     The  circuit  court  sustained  the  de- 
murrer on  the  ground  that  the  remedy,  if 
tny  the  complainant  had,  was  at  law.     102 
Fed.  790.    The  judgment  was   affirmed  by 
the  circuit  court  of  appeals  for  the  third 
circuit.    45  C.  C.  A.  270,  106  Fed.  258. 

The  facts  are  these:     In  May,  1893,  the 
loan  company   was   adjudged   insolvent   in 


proceedings  instituted,  under  the  Minnesota 
statute,  in  the  district  court  of  Hennepin 
county,  which  court  had  juris^ction,  uid 
the  Minneapolis  Trust  Company  was  ap- 
pointed a  receiver  of  the  corporate  assets, 
and  took  possession  thereof,  and  proceeded 
to  the  discharge  of  its  duties.  In  Novem- 
ber, 1893,  one  Arthur  R.  Rogers,  who  was 
the  aasi^ee  of  a  judgment  creditor  of  the 
corporation,  whose  execution  a^inst  it  had 
been  returned  wholly  unsatisfied,  filed  a  bill 
in  equity  in  the  Minnesota  state  court,  in 
behalf  of  himself  and  all  other  creditors  of 
the  loan  company,  against  that  company 
and  all  its  stockholders,  for  the  purpose  of 
enforcing  the  stockholders'  liabilvty  to  the 
creditors,  provided  for  by  the  statutes  of 
Minnesota.  Out  of  about  five  hundred 
stockholders,  some  twenty-three  only  resided 
in  the  state  of  Minnesota  and  were  served 
with  process. 

The  creditors  of  the  loan  company,  as  re- 
hired by  the  court,  came  in  and  proved 
their  debts  against  the  company,  but  none 
of  the  nonresident  stockholders  had  been 
served  with  process  in  the  action,  and  not 
one  of  them  appeared  therein.  It  was  ad- 
judged that  the  defendants  who  were  named 
as  resident  stockholders  of  the  loan  com- 
pany, and  over  whom  the  court  had  ac- 
quired jurisdiction  bv  the  service  of  process 
upon  them,  •were  liable,  to  the  extent  of  the[68] 


toy   citizen  of   the   state,    or   any    establlahed 
policy  of  the  state  Interfered  with. 

So,   In   Pngh   y.    Hurtt,    52   How.    Pr.   22,    It 

^as  held  that  a  receiver  appointed  In  another 

*ta.te  may  be  allowed  hy  comity  to  bring  ault 

^Calnst  a  resident  to  enforce  his   liability   as 

stockholder  In  an   Insolvent  corporation. 

And  a  receiver  oif  a  foreign  corporation  vras 
^lK>wed  to  recover  on  a  bill  in  chancery  against 
executrix  of  a  deceased  stockholder,  In  the 
of  Mann  ▼.  Cooke,  20  Conn.  178.  In  this 
the  shares  had  been  sarrendered  by  the 
*^K^I)Scriber  to  the  company  after  Its  insolvency, 
J^d.  besides  this,  he  had  paid  50  per  cent  of 
^l«  subscription,  which  by  his  agreement  was 
^^1  that  the  company  required  of  him. 

But  a  receiver  of  a  corporation  appointed  in 
^-s^ther  state  will  not  be  allowed  by  the  ex- 
^•yjise  of  comity  to  sue  to  enforce  the  liability 
^^^  stockholders,   when   it   would  be  in   contra- 
y^ifeptlon    of   the   rights    of   the    citizens   of  the 
•ts^te   and   operate    to    their    injury.      Wyman 
^    Baton,  107  Iowa,  214,  48  L.  R.  A.  695,  75 
'^^  W.  865.     Here  the  obligation  sought  to  be 
^v^orced    was    a    subscription    to    the    capital 
J^tock  of  an  Insurance  company  which  was  to 
^^  formed   in    two   separate   states   and   there- 
^^ter    consolidated.       The     cotisolidatlon     was 
^Hsyer    effected,     but     each     company,     having 
^lunged  its  name,  continued  to  do  business  in 
"^^  state  of  Its  Incorporation.    The  court  said : 
**  There   Is   not.   In    view   of  the   entire  record 
Ui  this  case,  an  equitable  consideration  favor- 
Mile  to   a    recovery   against    these   defendants, 
tlie  present  liabilities  of  the  Nebraska  corpo- 
tadon  cannot  truthfully  be  said  to  have  accrued 
la  consequence  of,  or  with  reliance  upon,   the 
former  connection  of  these  defendants  with  the 
cntMprise  from  which  ^rang  the  pres«it  com- 
ptny.     These  facts  are  important  as  aiding  in 
the  solution  of  a   legal   proposition,   urged   by 
ifpellees,  to  the  effect  that  this  action  cannot 
be  maintained  In   Iowa,   because   it  is  brought 
bj  a  receiver  of  a  Nebraska  corporation  to  en- 
force a  provlskn  o<  the  law  of  chat  state ;  the 
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claim  being  that  such  a  procee^Hng  can  only 
be  had  as  a  result  of  comity  between  the  states, 
and  that  the  basis  of  such  an  exercise  Is  that 
the  citizens  of  the  state  granting  it  shall  not 
be  thereby  prejudiced  or  Injured.  Admitting, 
for  the  sake  of  argument,  the  rule  that  comity 
controls  as  to  the  authority  of  plaintiff  to  sne 
in  this  state,  and,  as  we  have  in  effect  said, 
the  record  leaves  us  without  doubt  that  Its  ex- 
ercise should  be  denied,  because  it  would  be 
in  contravention  of  the  rights  of  our  citizens, 
aad  opertfte  to  their  injury.'* 

It  would  seem  that  the  principles  of  comity 
should  not  require  a  state  to  extend  greater 
consideration  to  a  foreign  receiver  than  he  Is 
accorded  at  home,  and  that,  therefore,  unless 
a  Bimihar  action  might  be  maintained  by  h<m 
In  the  state  of  his  appointment,  he  has  no 
standing  in  a  foreign  Jurisdiction.  And  in  a 
number  of  cases  where  his  right  to  maintain 
such  a  suit  has  been  sustained  (Cuykendall  v. 
Miles,  10  Fed.  342  ;  Sheafe  v.  Larimer,  79  Fed. 
921;  Howarth  v.  Bllwanger,  86  Fed.  54; 
Howarth  v.  Lombard,  175  Mass.  570,  49  L. 
R.  A.  801,  56  N.  E.  888;  Howarth  v.  Angle, 
162  N.  Y.  179,  47  L.  R.  A.  725,  56  N.  B. 
489,  Affirming  39  App.  Div.  151,  57  N.  Y.  Supp. 
187;  Wigton  v.  Kenney,  51  App.  Dlv.  215,  64 
N.  Y.  Supp.  924),  the  court  has  been  careful 
to  refer  to  his  power  In  the  state  of  his  ap- 
pointment. 

Thus,  in  Howarth  v.  Ellwanger,  86  Fed.  54, 
supra,  the  court  says  that  a  receiver  of  a  cor- 
poration is  the  only  person  who,  under  the 
larws  of  the  state  of  his  appointment,  can  en- 
force, under  the  direction  of  the  court,  the 
individual  liability  of  the  stockholders. 

And  in  Howarth  v.  Lombard,  175  Mass.  570, 
49  L.  R.  A.  301,  56  N.  E.  888,  supra,  the  re- 
iceiver  was  said  to  have,  under  the  laws  of  the 
state  of  his  appointment,  the  legal  title  to 
the  fund  as  trustee  for  creditors,  and  to  be 
the  only  person  who  oould  legally  demand  and 
collect  the  money. 

And  In   Howarth  v.  Angle,   162  N.  T.   179, 
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par  value  of  their  stock,  for  the  dMs  of 
the  company.  The  decree  also  found  a  list 
of  the  creditors  who  had  intervened,  and 
the  amounts  due  to  each  of  them  from  the 
loan  company. 

In  addition  to  giving  judgments  against 
the  resident  stockholders  of  the  loan  com- 
pany in  favor  of  its  ascertained  creditors, 
the  court  also  decreed  as  follows: 

"Tenth.  That  for  the  purpose  of  enforc- 
ing and  collecting  said  lud^ents  and  all 
thereof  and  any  and  all  liability  thereon  or 
in  anywise  incident  thereto,  and  any  and  all 
liability  upon  the  part  of  nonresident  stock- 
holders of  said  Nortiiwestern  Guaranty 
Loan  Ck>mpaiiy,  against  whom  no  personal 
judgment  for  the  ascertained  liability  is 
nerein  rendered,  and  disbursing  the  amounts 
so  collected  as  hereinafter  provided,  W.  E. 
Hale,  Esq.,  has  been  by  the  order  of  this 
court  appointed  receiver,  and  has  given 
bond  in  the  sum  of  $25,000  and  qualified  as 
such  receiver.  That  by  the  terms  of  said 
order  of  appointment  said  receiver  was  and 
hereby  is  authorized,  empowered,  and  di- 
rectea  to  take  any  and  ail  appropriate  or 
necessary  steps  or  proceedings  for  the  pur- 
pose of  collecting  the  judgments  herein  ren- 
dered, and  was  and  nereby  is  authorized, 
empowered,  and  directed  to  take  any  and 
all  necessary  or  appropriate  steps  or  pro- 
ceedings against  the  nonresident  stockhold- 
ers of  said  defendant  Northwestern  Guaran- 
ty Loan  Ck>mpany  against  whom  no  per- 
sonal judgment  herein  has  been  ordered,  for 
the  enforcement  and  realization  upon  their 
aforesaid  stockholders'  liability,  and  to  that 

47  L.  R.  A.  725,  56  N.  E.  489,  supra,  the  court 
wns  careful  to  point  out  that  the  receiver,  by 
the  law  of  the  state  where  he  was  appointed, 
had  title  to  the  right  of  action  against  stoclc- 
holders  to  enforce  their  liability. 

So,  In  Sheafe  v.  Larimer,  79  Fed.  921,  Mupra, 
a  decision  of  the  state  of  the  recefver's  ap- 
pointment was  referred  to  as  showlnfc  that  the 
statutory  liability  Imposed  by  the  statutes  of 
that  state  on  corporate  stockholders  could  be 
enforced  by  the  receiver. 

Likewise,  in  Cuykendall  v.  Miles,  10  Fed. 
842,  aupra,  it  appeared  that  the  receiver  could 
maintain  such  an  action  in  the  state  of  his  ap- 
pointment. 

In  Burr  v.  Smith,  113  Fed.  858.  «upra,  it 
appeared  that  the  statutes  of  the  state  of  the 
receiver's  appointment  provided  that  stock- 
holders' liabilities  should  be  enforced  by  a  re- 
ceiver in  his  own  name,  both  within  and  with- 
out the  state. 

And  in  Wigton  v.  Kenney,  51  App.  Div.  21  r», 
64  N.  T.  Supp.  924,  supra,  which  sustained 
an  order  overruling  a  demurrer  to  the  re- 
ceiver's complaint,  such  complaint  contained 
an  allegation  that  the  receiver  was  authorised 
to  maintain  and  bring  the  action. 

And  because  a  Kansas  receiver  of  the  assets 
of  a  oorporatlon  was  without  power  to  main- 
tain a  suit  to  enforce  the  statutory  liability 
of  a  stockholder  tn  that  state,  by  reason  of  bis 
failure  to  take  the  steps  which  the  statutes  of 
that  state  make  a  prerequisite  to  such  en- 
forcement, the  court  In  E>vans  v.  Nellis,  187 
U.  S.  271,  ante,  173,  23  Sup.  Ct  Rep.  74,  held 
that  he  could  maintain  no  such  action  in  n 
J^edcrai  court  sitting  in  another  state.  "  It  is 
ii/;i7iifest,"  says  Mr.  Justi<!e  White,  in  dellver- 
/iV  the  opinion   of  the  court,   "  that  the  re 


end  said  receiver  be  and  hereby  is  author- 
ized, empowered,  and  directed  to  institute 
and  prosecute  all  such  actions  or  proceed- 
ings in  foreign  jurisdictions  as  may  be 
necessary  or  appropriate  to  this. end." 

The  decree  alno  provided  that  jurisdie- 
don  of  the  cause  should  be  retained  until 
the  adjustment  of  the  several  rights  and 
liabilities  of  the  respective  parties. 

Thereupon  the  receiver  tiius  appointed 
commenced  this  suit  in  eauity  to  recover 
from  the  resident  stockholders  in  Pennsyl- 
vania the  full  amount  of  the  par  value  of 
the  shares  of  stock  held  by  them.  Rogers, 
the  assignee  of  the  judgment  creditor  in  the 
Minnesota  action,  was  joined  as  complain- 
ant in  this  *suit  with  the  receiver,  and  a  de-[6t 
murrer  having  been  interposed  on  tlie 
ground,  among  others,  of  this  joinder,  the 
circuit  court,  upon  the  trial  and  upon  the 
application  of  complainant,  granted  leave 
to  dismiss  the  assignee  as  a  party,  and  the 
case  proceeded  thereafter  in  the  name  of  the 
receiver  alone. 

llr.  M.  H.  Bontelle  argued  the  cause, 
and,  with  Messrs.  William  E.  Hale^  Charles 
C.  Lister f  and  A.  L.  Pincoffs,  filed  a  brief  for 
petitioner : 

TliR  statutory  stock-liability  imposed  by 
the  laws  of  corporate  domioil  is  contractual 
in  character,  and  enforceable  in  any  court 
where  jurisdiction  of  tlie  parties  niny  be  ob- 
tained. 

Hawthorne  v.  Calcf,  2  Wall.  10,  17  L.  ed. 
776;  Carrol  v.  Qreen,  92  U.  S.  509,  23  L. 
ed.  738;  Flash  v.  Conn,  109  U.  S.  371,  27  L. 

ceiver  had  do  authority  to  t>rinf;  this  suit, 
even  in  the  courts  of  the  state  of  K.iDsa^i.  and 
he  clearly,  therefore,  hnd  no  power  to  prone- 
cute  such  action  in  the  courts  of  another  juris- 
diction." 

The  decision  in  IIalk  v.  Almnson  likewise 
rests  upon  the  facts  that  the  appointment  of 
the  receiver  was  not  authorized  by  any  statute, 
but  was  merely  In  the  exercise  of  the  general 
powers  of  a  court  of  equity,  and  that  he  had 
no  title  to  the  fund,  and  could  not  maintain 
such  an  action  In  the  courts  of  the  state  where 
he  was  appointed.  And  the  diverse  conclu- 
sions reached  by  the  lower  Federal  courts  as 
to  the  right  of  such  a  receiver  to  maintain 
an  action  to  enforce  a  stockholder's  liability 
outside  the  state  of  his  appointment  seem  to 
have  proceeded  from  different  views  with  re- 
spect to  the  nature  of  such  appointment. 

Thus,  In  Hale  v.  Hardon.  37  a  C.  A.  MO. 
95  Fed.  747,  it  was  held.  Reversing  80  Fed. 
283,  that  the  appointment  of  a  receiver  bj  a 
Minnesota  court  In  a  proceeding  by  creditors 
to  wind  up  the  affairs  of  a  domestic  corpora- 
tion and  enforce  the  liability  of  stockholders 
for  its  debts,  being  contemplated  by  the  Min- 
nesota statutes  and  in  the  general  coune  of 
equity  or  legal  procedure  in  that  state,  sodi 
a  receiver  might,  on  principles  of  comity,  be 
permitted  to  maintain  an  action  at  law  to  en- 
force  such  liability  in  the  courts  of  aaoCbsr 
jurisdiction.  This  ruling  was  followed  In  Hale 
V.  Tyler.  104  Fed.  757. 

But  in  Hililker  v.  Hale,  54  C.  C  A.  962,  IIT 
Fed.  220.  it  was  held.  Reversing  100  Fed.  S7S» 
that  such  a  receiver,  not  being  apf>olnted  oft* 
der  the  authority  of  any  statute,  but  simply 
under  the  general  equity  powers  of  the  coarC, 
with  Instructions  to  proceed  against  nonresl- 

188  V.  a 


19(tt. 


Hale  v.  Ali.tnson. 


ed.  966,  3  Sup.  Ct.  Kep.  263;  Whitman  v. 
Nationnl  Bank,  176  U.  S.  559,  44  L.  ed.  587, 
20  Sup.  Ct.  Rep.  477 ;  Hancock  Nat.  Bank  v. 
Famum,  176  U.  S.  640,  44  L.  ed.  619,  20 
Sup.  Ct.  Rfip.  506;  Pinney  v.  Nelson,  183  U. 
8.  144,  40  L.  ed.  125,  22  Sup.  Ct.  Rep.  52. 

Where  .such  liability  contomplatt's  the  cre- 
ation of  a  fund,  the  purposes  in  this  regard 
may  be  best  accomplished  through  the  niedi- 
uin  of  a  receiver. 

2  Morawetz,  Priv.  Corp.  §  902. 

In  some  jurisdictions  the  administration 
of  this  quasi-assct  is  conferred  upon  the  gen- 
eral receiver  of  the  corporation,  but,  by  the 
clear  weight  of  authority,  unless  power  in 
this  respect  be  conferred  by  special  enact- 
ment, the  general  receiver  has  no  interest  in 
the  right  in  question. 

Ochiltree  v.  loioa  Railroad  Contracting 
Co,  21  Wall.  240,  22  L.  ed.  540;  2  Cook, 
Stock  &  Stockholders,  §  218;  2  Morawotz, 
Priv.  Corp.  5  849;  Gluck  &  B.  Receivers,  2d 
ed.  206;  Hancock  Nat.  Bank  v.  Ellis,  172 
Mass.  47,  42  L.  R.  A.  396,  51  N.  E.  207. 

The  laws  of  Minnesota  provide  in  such 
cases  for  the  appointnumt  of  a  special  re- 
ceiver as  representative  of  creditors  in  re- 
spect to  this  special  liability. 

Hale  V.  Hardon,  37  C.  C.  A.  240,  95  Fed. 
747 ;  Childa  v.  Cle(vvcs,  95  Me.  498,  50  Atl. 
714;  Hanson  v.  Davison,  73  Minn.  454,  76 
N.  W.  254. 

The  basis  of  decision  in   Booth  v.  Clark, 
17  How.  322,   15  L.  od.   104,  jirodicatcd,  as 
wa-s  that  case,  of  a  drnial  of  all  comity  be-  I 
tween  the  states,  has  been  so  far  removed  by 


the  now  thoroughly  established  doctrines  of 
comity  sustained  by  nearly  every  state  in 
the  Union,  as  to  deprive  the  conclusions 
there  announced  of  the  force  otherwise  at- 
tributable thereto. 

The  modern  rule  sustained  by  the  g^eat 
weight  of  authority,  and  applicable,  in  this 
regard,  indiscriminately  to  statutory  as  well 
as  receivers  of  courts  of  equity,  is  that  a 
receiver  will  be  permitted  to  sue  and  defend, 
as  foreign  receiver,  in  all  courts  of  other 
states  than  that  in  which  he  is  appointed, 
on  the  principles  of  comity,  except  where  the 
rights  of  citizens  of  the  state  of  the  forum 
are  prejudiced  thereby,  or  where  it  would  be 
in  contravention  of  the  policy  of  such  state. 

Smith,  Receiverships,  167  (f).  See  also 
2  Beach  Modern  Kq.  Pr.  §  747;  Beach,  Re- 
ceivers, §  682;  High,  Receivers,  2d  ed.  S  241; 
(iluck  &  B.  Receivers  2d  ed.  34  et  seq.,  222; 
20  Am.  k  Eng.  Enc.  Law,  p.  244. 

The  general  rule  of  comity  prevails  in 
Pennsylvania. 

Ba(ibfi  V.  Atlantic,  M.  d  0.  R.  Co.  80  Pa. 291. 

Tlie  (Ifuiand  asserted  is  not  opposed  to  any 
policy  of  the  local  law  of  that  common- 
wealth. 

.Pullman's  Api^calj  98  Pa.  505;  Gushing 
V.  Perot,  175  Pju  06,  34  L.  R.  A.  737,  34  Atl. 
447. 

Neither  local  creditors  nor  any  other  cred- 
itors may  avail  themselves  of  this  liability, 
or  asst^rt  any  rights  whatsoever  therein, 
othenvise  than  on  full  compliance  with  the 
several  conditions  of  the  law  of  the  domicil. 

r<T/v/  V.  Little,  101  U.  S.  216, 25  L.  ed.  864. 


fl'-nt  utijckholders  and  hold  thn  moneys  col- 
'♦'•ud,  siibjert  to  the  fiirthor  orders  of  the 
♦•ourt,  «)uld  not  maintain  an  ad  Ion  ,at  law  on 
RQch  liability  In  a  forolifn  jurisdiction,  an  he 
wai  Tested  with  no  title,  but  was  moroly  act- 
ing as  the  ngoat  of  the  c*ourt. 

In  Hale  v.  Coffin.  114  Fed.  507,  the  court 
kfid  that  since  it  was  no(p.>5.s:iry  to  the  con- 
clusions of  the  circuit  court  of  aijpoals  In  ITale 
▼•  H.irdon,  37  C.  C.  A.  240,  95  IVd.  747,  supra, 
*hat  under  the  laws  of  Minnesota  there  was 
'***niethlng  which  vesl<'d  in  the  receiver,  suffi- 
♦'♦•nt  to  enable  him  to  maintain  a  suit  at  com- 
n^ou  law,  such  a  roooivcr  mlplit  niaintaLn  a  suit 
In  equity  to  cnfoive  the  storkholder's  liability, 
in  a  Kedoral  court  sitting  In  a  stAte  whore  the 
wtumou  law  rule  prevails,  which  requires  plain- 
tiff to  have  title,  although  no  action  at  law 
''onld  bo  hustained. 

^nd  it  has  been  held  that  a  receiver  ap- 
pointed In  a  .suit  to  enforce  the  statutory  lia- 
''"'ty  of  stockholders  In  a  corporation  for  the 
^neflt  of  all  creditors  may,  although  appninted 
without  specific  legislative  auth(»rlty,  but  In 
*««>rdanc«  with  the  usages  of  ecjulty,  maintain 
•  Wit  in  his  own  name  In  another  Jurisdic- 
tion. Klrtley  v.  Holmes,  52  L.  R.  A.  738.  46 
C.  C.  A.  102,   107   Fed.   1. 

And  the  right  of  the  receiver  of  a  foreign 
Wrporatlon  to  collect  an  unpaid  subscription 
to  its  stock  was  sustained  in  Dayton  v.  Borst, 
31  N.  Y.  435,  without  showing  that  any  statute 
^  the  state  in  which  he  was  appointed  au- 
thorized €u<^h  proceeding. 

A  wit  by  a  receiver  of  an  Io<wa  corporation 
to  enforce  the  Individual  liability  of  stock- 
boIdi»ri  to  the  creditors  of  the  corporation  uii- 
^r  Iowa  Acts  18th  (;en.  Asseni..  chap.  20S. 
was  dismissed  in  Stelnke  v.  Loofbourow,  17 
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Utiih,  252,  54  Pac.  120,  on  the  ground  that  the 
n'ceivrr  was  not  the  proper  person  to  bring 
the  suit.  No  question  of  comity  appears  to 
have  been  considered  In  this  case,  and  the 
court's  attention  does  not  seem  to  have  been 
called  to  State  ear  rel.  Stone  v.  Union  Stock 
Yards  State  Hank.  103  Iowa,  549.  70  N.  W. 
752.  72  N.  W.  1076,  In  which  the  receiver  was 
hold  to  bo  the  proper  party  to  bring  suit  un- 
der this  statute. 

In  Wlpton  V.  Hosier,  102  Fed.  70,  It  was 
also  hold  that  a  receiver  appointed  by  an  Iowa 
court  could  not  maintain  an  action  in  the 
courts  of  another  jurisdiction  to  enforce  the 
statutory  liability  of  stockholders.  The  court 
refers  to  the  fact  that  the  liability  under  the 
Iowa  statute,  as  stated  in  the  declanation.  Is 
to  the  creditors  of  the  corporation,  but  does 
not  seem  to  regard  this  as  essential  to  Justify 
Its  refusal  to  entertain  the  suit,  and  It  as- 
sumes that  the  ^ftoct  of  the  Iowa  statutes  is 
In  fact  to  make  the  liability  which  they  create 
an  asset  of  the  corporation. 

Assessments  on  members  of  a  foreign  benefit 
society  which  had  become  Insolvent  were  col- 
lected In  Baldwin  v.  Hosmer,  101  Mich.  119,  25 
L.  R.  A.  739,  59  N.  W.  432,  by  an  ajidllary 
receiver. 

The  statute  of  limitations  of  the  state  in 
which  a  corporation  was  domiciled  governs  an 
action  In  another  state  by  a  receiver  of  the 
company  to  enforce  the  liability  of  a  stock- 
holder  under  the  statute  of  the  former  state. 
Andrews  v.  Bacon,  38  Fed.  777. 

On  the  general  question  of  the  right  to  en- 
force a  stockholder's  liability  outside  of  the 
state  of  lucorpopjitiou,  see  the  exhaustive  note 
appended  to  the  case  of  Cushing  v.  Perot  (Pa.) 
34   L.  U.  A.  737. 
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Local  creditors  have  xx>  other  or  different 
rights  than  any  others,  and  ail  are  referable 
in  this  r^ard  to  the  laws  of  the  domicil  pre- 
scribing equality  for  creditors  in  common. 

Ohilda  v.  Cleaves,  95  Me.  498,  50  Atl.  714. 

The  power  of  appointment  may  be  referred 
both  to  the  express  provisions  of  the  Minne- 
sota statutes  and  the  general  equity  powers 
exercised  by  courts  of  chancery  in  anidogous 
cases. 

Male  V.  Eardon,  37  G.  G.  A.  240,  96  Fed. 
747 ;  Ohilds  y.  Cleaves,  95  Me.  498,  60  Atl. 
714;  Zieverink  y.  Kemper,  50  Ohio  St.  208, 
34  N.  E.  250. 

Such  an  appointment  is  obviously  calcu- 
lated to  effectuate  the  general  objects  and 
purposes,  in  that,  without  it,  no  practical 
means  have  ever  yet  been  suggested  for  in- 
suring harmony  in  the  administration  and 
efficiency  in  the  proceedings  contemplated. 

Childs  V.  Cleaves,  95  Me.  498,  50  Atl.  714. 

The  creditors  to  the  original  proceeding, 
being  parties  to  that  prooeedinff,  are  bound 
1^  the  decree  vesting  their  rights  in  the 
premises  in  a  receiver. 

High,  R(Mieivers,  9  37. 

A  payment  to  that  receiver  unquestionably 
relieves  the  stockholder  fr<»n  any  furthtf 
liability. 

Castleman  v.  Templeman,  87  Md.  546,  41 
L.  R.  A.  367,  40  Atl.  275. 

The  receiver  may  not  inaptly  be  termed 
one  of  the  statutory  agencies  provided  by  the 
laws  of  the  domicil  in  cajse  of  the  insolvency 
of  the  corporation.  It  is  immaterial  in  this 
regard  whether  this  agency  be  committed  to 
a  specially  designated  official,  or  generally  to 
a  person  to  be  designated  by  an  appropriate 
court  for  the  purposes  contemplated. 

Relfe  V.  Rundle,  103  U.  S.  222,  sul  nom. 
Life  Asso,  of  America  v,  Rundle,  26  L.  ed. 
337;  Parsons  v.  Charter  Oak  L.  Ins.  Co.  31 
Fed.  305. 

The  result,  both  as  respects  the  character 
of  the  agency  itself  and  the  implied  assent 
thereto  by  the  stockholders,  must,  of  neces- 
sity, be  the  same. 

Hale  V.  nardon,  37  G.  G.  A.  240,  95  Fed. 
747.  See  also  Howarth  v.  Angle,  162  N.  Y. 
179,  47  L.  R.  A.  725,  56  N.  E.  489;  Tomp- 
kins V.  BUikey,  70  N.  H.  584,  49  AU.  Ill; 
Howarth  v.  Lombard,  175  Mass.  570,  49  L. 
R.  A.  301,  56  N.  E.  888;  Childs  v.  Cleaves, 
95  Me.  498,  50  Atl.  714. 

The  receiver,  upon  the  happening  of  the 
specified  contingency, — the  corporation's  in- 
solvency,— became  a  substituted  promisee, 
and  asserted  the  obligation  a£  a  matter  of 
right  and  as  running  to  himself  directly. 

Fish  V.  Smith,  73  Conn.  377,  47  Atl.  711. 

No  question  has  been  or  can  be  made  of 
the  chancery  jurisdiction  in  cases  where  the 
object  of  the  suit  is  the  enforcement  or  car- 
rying into  effect  of  the  decree  of  the  court 
itself,  or  other  courts  of  equity. 

Story,  Eq.  PI.  99  429-431;  Mitford,  Eq. 
PI.  95;  Cooper,  Eq.  PI.  98,  99;  2  Beach 
Modern,  Eq.  Pr.  f  903;  Shaintoald  v.  Letois, 
69  Fed.  487. 

Jurisdiction  exists  on  this  ground  aJ- 
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though  the  original  decree  was  for  the  pay- 
ment of  mon^. 

Shields  v.  Thomas,  18  How.  253,  15  L.  ed. 
368. 

The  decree  of  the  Minnesota  court,  io  so 
far  as  it  adjudicated  by  its  decree  the 
amount  of  the  corporate  d^ts,  the  assets 
available  for  the  liquidation  thereof,  and  the 
deficiency  to  be  contributed  by  the  stockhold- 
ers, was  a  decree  against  appellees,  binding 
and  conclusive  upon  them  b^  representation 
to  the  extent  indicated,  until  impeached  for 
fraud. 

Hawkins  v.  Qlenn,  131  U.  S.  329,  33  L.  ed. 
191,  9  Sup.  Ct.  Rep.  739. 

Jurisdiction  existed  on  the  ground  of 
avoiding  a  multiplicity  of  suits. 

Garrison  v.  Memphis  Ins,  Co,  19  How.  312, 
15  L.  ed.  656;  Oelrichs  v.  Spain,  16  WalL 
211,  sub  nom.  Oelrichs  v.  Williams,  21  L. 
ed.  43;  Kilboum  v.  Sunderland,  130  U.  S. 
505,  32  L.  ed.  1005,  9  Sup.  Ct.  Rep.  694; 
Wylie  Y.  Coxe,  15  How.  415,  14  L.  ed.  753; 
May  y.  Le  Claire,  11  Wall.  217,  20  L.  ed. 
50;  1  Pom.  Eq.  Jur.  99  255-259-260;  See 
also  generally  1  Dan.  Gh.  Pr.  ed.  1845,  445, 
446 ;  York  v.  PiUcington,  1  Atk.  282 ;  Londom 
V.  Perkins,  3  Bro.  P.  G.  602;  Tenham  v.  Her- 
bert, 2  Atk.  483;  Bailey  v.  Tillinghast,  40 
G.  G.  A.  93,  99  Fed.  801;  Hayden  y.  Thomp- 
son, 17  G.  G.  A.  692,  36  U.  S.  App.  361,  71 
Fed.  60;  Cookrill  v.  Cooper,  29  C.  C.  A.  629, 
57  U.  S.  App.  576,  86  Fed.  7. 

The  circiunstances  of  each  case  must  de- 
termine the  application  of  the  rule. 

Rich  V.  Braaion,  158  U.  S.  406,  39  L.  ed. 
1032,  15  Sup.  Ct.  Rep.  1006;  Payne  y.  Hook, 
7  Wall.  430,  1  L.  ed.  262 ;  WaUon  y.  Suther- 
land, 6  Wail.  74,  18  L.  ed.  580. 

The  assumption  that  the  only  defense  open 
is  that  of  payment  or  nonstockholding  is 
anticipation.  On  the  demurrers  there  are 
no  defenses  in  either  regard.  The  facts 
stand  admitted.  The  case  is  thus  bereft  of 
a  single  substantial  element  save  that  com- 
mon to  all  and  involved  in  the  oommoa 
grounds  asserted  by  the  demurrers. 

Powell  y.  PovAs,  1  Young  k  J.  160 ;  Com- 
missioners of  Sewers  y.  Olasse,  41  L.  J.  CkL. 
N.  S.  409. 

The  ground  of  avoidinff  multiplieity  of 
suits,  in  and  of  itself,  and  without  rsgard 
either  to  the  character  of  the  right  asserted 
or  the  relief  demanded,  constitutes  a  dis- 
tinct el^nent  of  jurisdidion. 

1  Pom.  Eq.  Jur.  f  243. 

The  prevention  of  multiplicity  of  suits  as 
an  independent  jurisdictional  ground  has 
been  frequently  recognised  in'  tb»  Federal 
precedents. 

Smyth  V.  Ames,  169  U.  8.  466,  42  L.  ed. 
819,  18  Sup.  Ct.  Rep.  418;  LouieviUe,  N.  A. 
d  C.  R.  Co,  V.  Ohio  Valley  Improv.  d  Con^ 
tract  Co,  67  Fed.  42;  1  Pom.  Eq.  Jur.  |  243; 
McConnaughy  v.  Pennoyer,  43  Fed.  339 ;  Hi 
man  v.  Wheeler,  33  Fed.  629;  Be  Foreet  y,.^ 
Thompson,  40  Fed.  376. 

If  the  receiver  cannot  soforoe  the  liabil" 
ity,  it  follows  that  there  is  no  one  who 
maintain  the  requisite  action  for  its  enfoi 
ment. 
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Okilds  T.  Cleaves,  95  Me.  408,  50  Atl.  714.  220;  Wigitrti  ▼.  Boeler,  102  Fed.  70;  High, 
Beoeiyen  occupy  a  dual  capacity.    In  the  Roceiyers,  H  239,  241;  Booth  y.  Oktrk,  17 
le  they  succeed  to  the  rights  and  interests  How.  322,  16  L.  ed.  164. 
of  the  defendant  in  the  property  confided  to  Mr.  Herman  W.  Ohwplin  submitted  a  brief 
their  diaij^;  in  the  other  they  occupy  an  by  leave  of  court  as  amicus  curia. 
entirely    different   status   as   quasi-trustees  A  proceeding  purely  ancillary  to  another 
vepreaenting  the  common  interests  of  cred-  proceeding  must  be  brought  in  the  same 
itora.  court  in  which  the  main  proceeding  is  pending. 
The  power  and  authority  of  &  reoeiyer  in  1  Foster,  Fed.  Pr.  2d  ed.   |  41,  p.  43; 
tlie  repretentatiye  capacity  to  sue  in  behalf  First  Nat.  Bank  y.  Turnhull,  16  Wall.  190, 
of  ereditort,  without  regard  to  title  or  sue-  21  L.  ed.  296;  Barrow  y.  Hunton,  99  U.  8. 
eesaioo,  ia  deax.  80,  25  L.  od.  407;  Pratt  y.  Albright,  10  Biss. 
Smith,  Receiyerships,  f  70,  p.  156;  High,  511,  9  Fed.  634;  Buford  y.  Strother,  3  Mc- 
Beceiyera,  3d  ed.  f  320;  Howarth  y.  Lorn-  Crarv,  253,  10  Fed.  406;  Poole  v.  Thatcher- 
lard,  176  Mass.  570,  49  L.  R.  A.  301,  56  N.  deft,*  19  Fed.  49;  Flash  y.  Dillon,  22  Fed.  1. 
S.  888;  Howarth  y.  Angle,  162  N.  Y.  179,  Receivers  who  acquire  no  title  to  property 
47  L.  R.  A.  725,  56  N.  E.  489 ;  Gushing  y.  q,  assets  are  without  any  standing  in  courts 
Ptrof,  176  Pa.  66,  34  L.  R.  A.  737,  34  Atl.  of  other  jurisdicUons. 
tt7 ;  Gluck  k  B.  Receivers,  $9  43,  44.  Booth  y.  Clark,  17  How.  322,  15  L.  ed. 

Ko  doubt  can  exist  as  to  the  receiver's  154.  High,  Receivers,  |  239. 
cmcity  to  sue  in  foreign  forums. 

Kirtley  y.  Holmes,  52  L.  R.  A.  738,  46  C.  Mr.  Justice  PeoUuua*  after  making  the 

a  A.  102,  107  Fed.  1;  Burr  v.  Smith,  113  foregoing  statement  of  facts,  delivered  the 

fed.  858;  Gluck  k  B.  Receivers,  2d  ed.  223;  opinion  of  the  court: 

ffigh,  Receivers,  3d  ed.  211;  3  Cook,  C!orp.  Qf  the  several  grounds  of  demurrer  to  the 

lUied.  §  869;  6  Thomp.  Corp.  ff  7337-7339.  bill  herein,  only  two  need  be  specially  no- 

8es  also  BtwireM  v.  Supreme  Sitting,  0.  of  L  ticed.    They  are  (1)  that  this  complainant 

n.  161  Mass.  224,  23  L.  R.  A.  846,  36  N.  £.  (receiver)  has  no  right  to  sue  in  the  courts 

1066;  BouUoare  v.  Davis,  90  Ala.  207,  9  L.  of  a  state  foreign  to  that  in  which  he  was 

R.  A.  601,  8  80.  84;  Lycoming  F.  Ins.  Co.  v.  appointed;  and  (2)  that,  even  if  he  had  the 

Wnght,  65  Vt  526;   Cooke  v.   Orange,  48  right  to  sue,  there  was  no  ground  of  equita- 

Omn..  401;   Hunt  v.   Oilhert,  54  111.  App.  ble  jurisdiction  set  forth  in  the  bill,  and  the 

491;  Weil  y.  Bank  of  Burr  Oak,  76  Mo.  App.  complainant's  remedy,  if  any  he  had,  was 

35;  Merchants'  Nat.  Bank  v.   McLeod,  38  at  law. 

Ohio  St  174;  Hurd  v.  Elizabeth,  41  N.  J.  The  circuit  court  sustained  the  demurrer 

L.  1;  Stoddard  v.  Lum,  159  N.  Y.  265,  45  on  the  ground  that  no  case  for  equitable  re- 

L.  R.  A.  551,  53  N.  E.  1108.  lief  was  stated,  and  dismissed  the  bill  with- 

Mr.  Jolui  O.  Jolmson  argued  the  cause  out  prejudice.    The  circuit  court  of  appeals 

uid  filed  a  brief  for  respondent:  sustained    that   view   of   the  case,  and  af- 

Where  the  whole  amount  of  the  statutory  firmed    the   judgment,    but   also   intimated 

UsHlity  is  sought  to  be  recovered,  the  pro-  that  it  was  strongly  inclined  to  the  opinion 

tteding  must  be  at  law.  that  the  complainant's  appointment  as  re- 

Ktnnedy  y.  CHbson,  8  Wall.  505,  19  L.  ed.  ceiver  by  the  Minnesota  court  did  not  entitle 

478:  Bailey  y.  TilUnghast,  40  C.  C.  A.  93,  him  to  sue  as  such  in  a  foreign  jurisdiction. 

M  Fed.  801.  In  our  judgment  both  groundis  of  demur- 

An  action  cannot  be  maintained  in  the  rer  were  well  taken, 
^rts  of  one  jurisdiction  by  a  receiver  ap-  First.  As  to  the  right  of  the  receiver  ap- 
pointed in  another  jurisdiction  merely  to  pointed  in  the  Minnesota  action  to  sue  in  a 
^ng  suit,  not  clothed  with  title  to  the  rem  foreign  state.  The  portions  of  the  Const!- 
^  controversy.  tution  and  laws  of  Minnesota  which  are  ap- 
BiUiker  v.  Hale,  54  C.  C.  A.  252,  117  Fed.  plicable  are  set  forth  in  the  margin.f 

tCoDstltntlon  of  Minnesota,  article  10,  i  8, 
P(t>Tidee: 

Kach  stockholder  In  any  corporation  (except- 
^  those  organized  for  the  purpose  of  carrying 
^  any  kind  of  manufacturing  or  mechanical 
hotiDMs)  shall  he  llahle  to  the  amount  of  stock 
held  or  owned  hy  him. 

Tbe  General  Statutes  of  Minnesota  of  1894, 
chapter  76,  p.  1695,  provide,  among  other  mat- 
tan,  for  the  method  of  enforcing  the  Ilahlllty 
'A  atockholders,  as  follows : 

Sec  5807.  Whenever  a  judgment  is  obtained 
^alnat  noy  corporation  Incorporated  under  the 
^Yu  of  this  state,  and  an  execution  Issued 
tbfreon  Is  returned  unsatisfied  In  whole  or  In 
part,  upon  the  complaint  of  the  person  obtain- 
^  such  Judgment,  or  his  representative,  the 
^rlct  court  within  the  proper  county  may 
•Mioettrate  the  stock,  property,  things  In  ac- 
tiM,  and  effects  of  such  corporation,  and  ap- 
point a  receiver  of  the  same. 

See.  5905.  Whenever  a  creditor  of  a  corpora- 
188  U.S. 


tlon  seeks  to  charge  the  directors,  trustees,  or 
other  superintending  officers  of  such  corpora- 
tion, or  the  stockholders  thereof,  on  account  of 
any  liability  created  by  law,  he  may  file  his 
complaint  for  that  purpose  In  any  district 
court  which  possesses  Jurisdiction  to  enforce 
such  liability. 

Sec.  5906.  The  court  shall  proceed  thereon, 
as  in  other  cases,  and,  when  necessary,  ahall 
cause  an  account  to  be  taken  of  the  property 
and  debts  due  to  and  from  such  corporation, 
and  shall  appoint  one  or  more  receivers. 

Sec.  5907.  If,  on  the  coming  In  of  the  an- 
swer or  upon  the  taking  of  any  such  account. 
It  appears  that  such  corporation  Is  Insolvent, 
and  that  It  has  no  property  or  effects  to  satisfy 
such  creditors,  the  court  may  proceed  without 
appointing  any  receiver,  to  ascertain  the  re- 
spective liabilities  of  such  directors  and  stock- 
holders, and  enforce  the  same  by  Its  Judgment, 
ss  In  other  cases. 

Sec.  5908.  Upon  a  final  Judgment  In  any  such 
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[00]     *The  Consiituticm  of  Minnesota,  it  will  be  action    ( Harper  v.   Carroll,  reported  in   66 

seen,  simply  imposes  a  double  liability  upon  Minn.  487,  69  N.  W.  610,  1069),  in  behalf 

[61]the  stocknolders.  The  statute-s  of  the  *8tate  of  himself  and  all  other  creditors  against 
provide  the  only  means  of  there  enforcing  all  of  the  resident  stockholders  thereof, 
that  liability.  pursuant  to  the  provisions  of  chapter  76, 
The  supreme  court  of  Minnesota  has  de-  supra.  The  creditors  of  the  bank  intcr- 
cided  that  the  liability  of  the  stockholder  vened  and  proved  their  claims  against  it, 
is  to  the  creditor,  and  that  the  receiver  of  and  judgment  was  duly  rendered  in  the  ac- 
the  company  cannot  enforce  it.  It  was  tion  against  the  bank  and  all  of  its  stock- 
held,  ajB  far  back  as  1879,  in  Allen  v.  holders  within  the  jurisdiction  of  the  court, 
Walah,  25  Minn.  543,  that  the  onlv  remedy  in  favor  of  each  of  the  creditors,  of  whom 
to  enforce  the  liability  of  stockholders  was  the  complainant  herein  was  one,  for  the 
laid  down  in  the  General  Statutes  of  Min-  amount  of  their  claims  respectively,  as  od- 
nesota,  chapter  76  (the  one  in  question),  jude^ed  in  that  action.  Executions  were  is- 
and  that  the  statute  contemplated  a  single  sued  on  each  of  these  judgments,  which 
action,  in  which  all  persons  having  or  claim-  were  returned,  and  there  still  remained  un- 
ing  any  interest  in  the  subiect  of  the  action  paid  upon  tliem  the  sum  of  forty  odd  thou- 
should  be  joined  or  particularly  represented,  sand  dollars,  exclusive  of  interest.  The  dc- 
and  their  respective  rights,  equities,  and  fendant  in  the  Hanson  v.  Davison  action 
liabilities  finally  settled  and  determined,  was  named  as  a  defendant  in  the  other,  or 
The  receiver  of  an  insolvent  corporation  was  flurper  v.  Carroll,  action,  but  being  a  non- 
not  a  proper  party  to  bring  such  action.  resident,  the  court  in  the  latter  ca.««e  did 
In  Palmer  v.  Bank  of  Zumbrota,  65  Minn,  not  acquire  jurisdiction  to  render  a  jiidg- 
90,  67  N.  VV.  893  (decided  in  1896),  the  ment  against  her.  in  the  opinion  in  /fan- 
court  referred  to  Allen  v.  Walsh  as  holding  son  v.  Davison  tlie  court,  after  referring  to 
that  a  receiver  could  not  maintain  an  ac-  the  fact  of  nonresidcnce,  continues: 
tion  to  enforce  the  liability  of  the  stock-  "She  was,  however,  a  stockholder  of  the 
holders,  and  held  that  the  direction  in  the  bank  at  the  time  it  became  insolvent  and 
decree  then  under  review,  ordering  the  re-  made  its  asaignment,  and  ever  since  has 
ceiver  to  sue  the  stockholders  on  such  lia-  been,  and  now  is,  the  owner  of  the  capital 
bility,  was  a  harmless  error  which  had  been  .^tock  thereof  of  the  par  value  of  $1,500,  and 
corrected  before  it  was  assailed.  now  has  property  within  this  state  to  sat- 
AgAin,    in    Minneapolis    Baseball    Co    v  jjfy   ^^^   liability   to   the  creditors   of    the 

2r%?''^h  ^??^'T\  ^''^^\llb  \^'  ^^^'  ^'^  ^^"'k  as  a  stockholder"  therein.     The  exist- 

N,  W    331    (decided  in   1896),  it  was  once  ^.^^.^  ^^  ^„^h  property  within  the  jurisdic- 

more  distinctly  held  that  a  receiver  could  ^.^^,^  ^^  ^j^^  court  wai  discovenni  after  the 

not,    under   chapter    76,    maintain    in     the  .         *  lu     •    i          i.  •     ^.i      «            ^ 

courte  of  that  state  ai   action   to  enforce  ^^"  />   ^^  ^^,^'  judgment  m  the  Harper-Car^ 

such     liability     of    stockholders.     The     su-  '*^f^  «^«-    Vl?^".,V^?  discovery  of  such  prop- 

preme  court  of  Minnesota  has,  however,  in  <^»^y>  ^^'l  plaintitf  heiein  obtained  leave  of 


len  V.    Walsh,   25    Minn.    543,    and,    in    the  ">  ^^^^  original  action,  and  by  him  distrih- 

course  of  his  opinion,  the  Chief  Justice  ex-  "tet*  ^  ^^^  judgment  creditors  of  tho  bank, 

pressed  views  as  to  the  right  of  a  receiver  I'^'c     defendant's     propei  ty    was     attached. 

[62]to  sue     in   another   "stute   under  the   facts  ThereuiKjn  she  appearetl  in  this  acUon." 

which  he  rehearsed.  The  case  does  not,  The  trial  court  dismisse<l  the  complaint* 
however,  overrule  the  prior  case^  al)Ove  re-  nnl  thr  supronu'  *court  anirmed  the  ili't-lS^ 
f erred  to.  The  point  as  to  the  right  of  a  missal  on  tlic  ground  that  the  property  of 
receiver  to  sue  in  a  foreign  jurisdiction  was  the  stockholder  having  been  found  within 
not  in  issue  or  involved  in  the  case.  The  the  jurisdiction  of  the  court  either  before  or 
material  facts  were,  as  stated  in  the  opin-  after  judgment  in  the  original  action  (Bar- 
ion,  that  a  creditor  of  the  Citizens'  Bank,  per  v.  Can  oil),  a  separate  suit  against  her 
which  was  an  insolvent  concern,  brought  an  to  reach  the  property  was  neither  nccessaiy 


action  to  restrain  a  corporation,  or  against  di- 
rectors or  stockholders,  the  court  shall  cause  a 
Just  and  fair  distribution  of  the  property  of 
such  corporation  and  of  the  proceeds  thereof  to 
be  made  among  its  creditors. 

Sec.  5909.  In  all  cases  In  which  the  direct- 
ors or  other  officers  of  a  corporation,  or  the 
stockholders  thereof,  arc  made  parties  to  an 
action  In  which  a  Judgment  is  rendered,  If  the 
property  of  such  corporation  Is  Insufficient  to 
discharge  its  debts  the  court  shall  proceed  to 
compel  each  stockholder  to  pay  In  the  amount 
due  and  remaining  unpaid  on  the  shnivs  of 
stock  held  by  him,  or  so  much  thereof  as  Is  nec- 
essary to  satisfy  the  debts  of  the  company. 

Sec.  5910.  If  the  debts  of  the  company  re- 
main unsatisfied,  the  court  shall  proceed  to  as 


or  other  officers  and  of  the  stockholders,  and 
to  adjudge  the  amount  puy.ible  by  each,  and  en- 
force the  Jixlxnicnt,  as  in  other  cases. 

Sec.  r)Oll.  Whenever  auy  action  Is  bronght 
against  any  cor|K)ratlon,  Its  directors,  or  other 
superlut ending;  officers  or  stockholders,  accord- 
InK  to  the  provisions  of  this  chapter,  the  court, 
wbeneviT  it  appears  necessary  or  pi*oper,  may 
order  notice  to  be  published,  in  such  a  manner 
as  It  shall  direct,  requiring  all  the  creditors  of 
such  corporation  to  exhibit  their  claims  and  be- 
come parties  to  the  action,  within  a  renaonable 
lime,  not  le«R  than  six  months  from  the  llrat 
publication  of  such  order,  and.  In  default  there- 
of to  be  precluded  from  all  benefit  of  the  Judf- 
ment  wblcb  shall  be  renderiHl  in  such  actkMi, 
and  from  any  distribution  which  shall  be  mads 


certain  the  respective  liabilities  of  the  directors  '  under  such  judgment. 
sse  188  U.  8. 
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nor  proper,  for  it  could  be  attached  or  se- 
questered in  the  original  actioo. 

It  was  contended  oy  the  defendant  in  the 
Hanson  v.  Davison  case  that,  as  there  had 
been  a  former  action  {Harper  ▼.  CarroU) 
brou^t  for  the  purpose  of  enforcing  the 
liability  of  the  stocKholders,  which  action 
was,  as  prescribed  by  the  statute,  the  exclu- 
sive  remedy,  that  no  further  suit  could  be 
maintained.  The  court,  in  commenting  up- 
on the  contention,  said  that  if  it  were  cor- 
net, then,  as  the  court  could  only  acquire 
jurisdiction  of  the  resident  stockholders  in 
a  corporation,  all  nonresident  stockholders 
would  have  absolute  immunity  from  such 
liability,  while  their  ajBSociates  who  hap- 
pened to  be  within  the  jurisdiction  of  the 
court  would  have  to  respond  to  the  last  cent 
of  their  liability.  Continuing,  the  court 
■aid: 

'*Inequitable  as  such  a  conclusion  would 
be,  stilf  it  must  be  admitted  that  there  are 
expressions  in  the  opinion   in  the  case  of 
Alien  ▼.  Walsh,  25  Minn.  543,  relied  upon 
by  the  defendant,  which,  if  taken  literally, 
and   without  reference  to  the  actual   point 
decided  by  the  court,  justify  the  contention. 
A  decision  upon  this  claim  of  the  defendant 
involves  a  consideration  of  the  nature  of  the 
liability  of  stockholders  for  the  debts  of  the 
corporation,  the  method  of  enforcing  it,  and 
just  what  was  decided  by  the  case  of  Allen 
V.  Walsh.    In  that  case,  which  was  an  ac- 
tion at  law  by  a  creditor,  for  his  sole  and 
exclusive   benefit,    against   a    single    stock- 
Iwlder,  to  enforce  his  individual  liability,  it 
was  correctly  held  that  the  action  could  not 
be  maintained,  and  that  the  plaintiff^s  rem- 
edy was  an  equitable  ajction,  in  behalf  of 
himself  and  all  other  creditors,  against  the 
corporation   and    its   stockholders,    wherein 
the  debts  of  the  corporation  must  be  deter- 
nined,  and,  after  exhausting  the  corporate 
^usets,  the  liability  of  stocknolders  for  the 
deficiency   might    be    adjudicated    and    en- 
forced pursuant  to  the  provisions  of  Gen. 
Stat.  1878,  chap.  76 ;  Gen.  Stat  1894,  chap. 
76.   It  was  not,  however,  decided  in  that 
<?*Be  that,  if  a  stockholder  was  omitted  from 
l64]«T«jh  •original  action  because  the  court  could 
not  acquire  jurisdiction  of  him,  or  for  any 
^er  cause,  the  liability  could  not  be  subse- 
quently enforced   against  him  by   bringing 
him  or  his  property  into  the  original  action, 
if  found    within    the    jurisdiction    of    the 
J^ttrt,  or  by  proceeding  against  him  alone, 
in  an  action  ancillary  to  the  original  ac- 
tion, in  any   other   jurisdiction    where  he 
"light  be  founds  if  the  comity  of  the  sister 
state  would  permit  it." 

The  particular  attention  of  the  court  was 
directed  to  the  objection  that  but  one  action 
<^1d  ever  be  maintained  against  the  stock- 
Mders  over  whom  the  court  had  jurisdic- 
tion, who  must  all  be  joined  therein,  and 
that  the  rest  could  not  thereafter  be  made 
iiahle.  The  action,  it  will  be  noticed,  was 
not  brought  by  a  receiver,  the  pl.iintiflf  in 
the  action  being  a  creditor  of  the  corpora- 
tion, and  no  question  arose  in  regard  to  the 
right  of  a  receiver  appointed  under  chapter 
76  to  maintain  an  Action,  cither  inside  or 


Qutside  of  the  state,  to  enforce  the  liability 
of  stockholders  to  the  creditors  of  an  insol- 
vent corporation.  Whatever  was  said  in  the 
opinion  regarding  the  possible  right  of  a  re- 
ceiver to  maintain  such  an  action  aa  the  one 
now  before  us  was  not  necessary  to  the  deci- 
sion of  the  case,  and  cannot  be  regarded  as 
overrulin|;  the  prior  cases. 

The  opinions  in  Minneapolis  Basehall  Co. 
v.  City  Bank,  66  Minn.  441,  38  L.  R.  A.  415, 
09  N.  W.  331,  and  in  Hanson  v.  Davison,  73 
Jklinn.  454,  76  N.  W.  254,  were  written  by 
the  same  judge,  and  in  the  latter  case  he 
does  not  refer  to  the  earlier  one  decided  but 
two  years  before,  and  which  hdd  that  a  re- 
ceiver, under  the  state  statute,  could  not 
maintain  such  an  action  as  this.  There 
was  a  strong  dissent  by  Mr.  Justice  Canty 
from  the  remarks  of  the  Chief  Justice,  at 
to  the  right  of  the  receiver  to  maintain  an 
action  in  a  foreign  state.  Referring  to  the 
earlier  cases,  he  said: 

"This  court  has  several  times  held  that  a 
receiver  appointed  under  chapter  76  has  no 
suthoritv  to  enforce  the  stockholders'  su- 
peradded liability.  See  Minneapolis  BasC' 
ball  Co.  V.  City  Bank,  66  Minn.  441,  38  L. 
K  A.  415,  69  N.  W.  331;  Palmer  v.  Bank  of 
Zumhrota,  65  Minn.  90,  67  N.  W.  893.  I 
am  unable  to  see  how  this  court  can  lay 
down  a  rule  or  edict  to  govern  proceedings 
in  courts  of  other  states,  contrary  to  the 
rule  it  lays  down  to  govern  proceedings  in 
the  courts  of  this  state." 

*W6  can  ourselves  see  the  diflioulty  in [65] 
holding  that  such  an  action  may  be  main- 
tained by  the  receiver  in  a  foreign  iurisdic- 
tion,  while  at  the  same  time  holding  that 
such  recdvcr  could  not  maintain  a  like  ac- 
tion in  the  Minnesota  courts.  If  a  receiver 
cannot  maintain  this  kind  of  an  action  in 
the  courts  of  his  own  state,  because  its  stat- 
ute provides  another  in  the  name  of  a  cred- 
itor, or  permits  it  only  after  the  perform- 
ance of  conditions  precedent  which  he  has 
not  performed,  he  cannot,  although  ap- 
pointed in  the  state,  maintain  such  action 
in  a  foreign  jurisdiction.  This  we  have. de- 
cided at  Uiis  term  in  Evans  v.  Nellis,  187 
U.  S.  271,  ante,  173,  23  Sup.  Ct.  Rep.  74. 
In  that  case  it  was  said  the  receiver  was  ap- 
pointed under  the  statute  of  that  state  of 
1868  or  1899.  It  was  shown  that  the  act 
of  1868  made  the  stockholder  liable  to  the 
creditor,  and  that  the  receiver  'could  not 
maintain  the  action  thereunder.  It  also 
appeared  that  under  the  statute  of  1899, 
which  made  the  stockholder's  liability  an 
asset  of  the  corporation,  to  be  collected  by 
the  receiver,  no  such  action  could  be  main- 
tained except  by  complying  with  the  stat- 
ute, and  as  the  receiver  had  not  done  so,  it 
was  held  he  could  not  maintain  the  action 
outside  the  state. 

This  would  seemingly  be  enough  to  com- 
pel the  affirmance  of  the  judgment  herein, 
when  we  see  that  the  Minnesota  supreme 
court  has  held  that  a  receiver  cannot  main- 
tain such  an  action  as  this  in  the  courts  of 
that  state. 

An  examination  of  the  opinion  of  the 
Chief  Justice,   however,   in  the   Hanson  y. 
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Davison  ame,  shows  that  it  is  not  based  up- 
on the  proposition  that  such  an  action  is 
provided  for  by  the  Minnesota  statute,  but 
that  the  statnie  failed  to  say  anything  for- 
bidding it,  and  this  failure  the  judge 
thought  left  the  matter  open  to  the  general 
rules  governinf  in  such  cases,  for  he  says, 
at  page  461,  N.  W.  p.  266: 

'The  remedy  for  enforcing  the  liability 
must,  in  the  first  instance,  from  the  nature 
of  the  liability,  be  an  equitaJble  action. 
Gen.  Stat  1878,  chap.  76;  Gen.  Stat  1894, 
chap.  76,  indicates  and  r^^lates  to  some 
extent  the  remedy,  leaving  to  the  court  the 
duty  of  making  the  remedy  effectual  by  aji 
application  of  the  principles  of  equitable 
procedure.  This  statute  prescribes  the  ex- 
clusive remedy  only  to  the  extent  that  an 
[06]equitable  action  of  the  ^character  therein  in- 
dicated must  be  first  instituted  for  the  en- 
forcement of  the  liability  of  stockholders. 
Such  an  action,  though  provided  by  statute, 
is  essentially  an  equitable  proceeding;  and 
the  rules  of  equity  are  to  be  followed,  un- 
less inconsistent  with  the  statute.  If  chap- 
ter 76  were  repealed,  equity  would  find  an 
adequate  remedy  for  the  enforcement  of  the 
liability.  .  .  .  There  is  nothing  in  the 
statute  which  justifies  the  conclusion  that, 
if  a  stodcholder's  liability  is  not  enforced 
in  the  original  action  because  he  is  a  non- 
resident, an  ancillary  action  may  not  be 
brought  against  him  alone  after  the  amount 
for  which  stockholders  are  individually  lia- 
ble has  been  determined  in  the  original  ac- 
tion." 

This  language  would  seem  to  indicate 
that  tliere  is  nothing  in  the  statute  which 
prevents  a  receiver  from  maintaining  an  ac- 
tion in  a  foreign  state.  There  is  no  hold- 
ing that  the  statute  itself  provides  in  terms 
for  such  an  action,  or  empowers  a  receiver 
to  maintain  it,  or  that  it  transfers  any 
title  in  the  fund  to  him.  We  should  not, 
therefore,  be  justified  in  following  the  re- 
marks made  in  this  case,  in  opposition  to 
those  cases  which  had  already  been  decided 
by  the  same  court  years  before  and  up  to 
and  including  the  Minneapolis  Baseball  Oo, 
v.  City  Bank,  66  Minn.  441,  38  L.  R.  A.  416, 
69  N.  W.  331,  especiaJlv  when  it  appears, 
as  in  this  case,  that  all  the  facts  had  oc- 
curred prior  to  the  declaration  of  the  Chief 
Justice  of  the  court  The  suit  now  before 
us  was  commenced  in  November,  1898.  The 
corporation  failed  in  May,  1893,  and  in  No- 
▼ember  of  that  year  proceedings  were  com- 
mended in  Minnesota,  which  ended  in  the 
final  decree  in  1897,  months  prior  to  the 
last  decision,  July  26,  1898. 

It  seems  also  entirely  clear  that  the  re- 
ceiver provided  for  in  §  6906  of  above  quot- 
ed statute,  while  not  the  receiver  mentioned 
in  §  6897,  is  yet  simply  one  to  be  appointed 
in  aid  of  the  court  to  work  out  the  provi- 
sions of  the  section,  if  the  court  choose  to 
appoint  him,  and  by  9  6907  the  court,  if  it 
appear  that  the  corporation  is  insolvent, 
may  proceed,  without  appointing  any  re- 
ceiver, to  ascertain  and  enforce  &e  liabili- 
ties of  stnckholders  in  the  creditors'  action. 
Tbe  receiver,  if  he  he  appointed,  is  not  given 


power  to  represent  the  creditors  or  to  main- 
tain, as  representative  owner  or  trustee,  an 
action,  *lnside  or  outside  the  state,  to  en- [67] 
force  the  liability  spoken  of.  That  is  tho 
right  of  the  creditors  themselves,  and  the 
statute  provides  for  their  action  against  the 
stockholders. 

Assuming  the  contractual  charaicter  of 
the  subscription  to  the  stock  of  the  corpora- 
tion, the  right  of  the  receiver  to  maintain 
this  suit  is  not  thereby  made  plainer.  The 
contract  may  have  been  to  pay,  in  the  event 
of  its  insolvency,  to  the  creaitors  of  the  cor- 
poration the  amount  for  which  the  share- 
holder might  be  liable  up  to  the  par  value  of 
his  stock.  That  was  a  contract  in  behalf  of 
the  creditor,  with  which  the  corporation 
had  nothing  to  do,  and  the  statute  did  not 
make  this  liability  assets  of  the  corporation, 
or  confer  upon  any  receiver  appointed  in  the 
case  the  rinit  to  proceed  to  emorce  it  The 
cases  of  WtUtman  v.  National  Bank,  176  U. 
S.  669,  44  L.  ed.  687,  20  Sup.  Gt  Rep.  477, 
and  Hancock  Nat.  Bank  v.  Famum,  176  U. 
S.  640,  44  L.  ed.  619,  20  Sup.  Gt  B^.  506.. 
do  not  bear  upon  the  question,  as  the  plain- 
tiff in  each  case  waa  a  creditor  of  the  cor- 
poration. 

We  are  of  opinion,  following  the  decisiona 
of  the  highest  court  of  Minnesota,  that  the 
statutes  of  that  state  do  not  provide  for  the 
appointment  of  a  receiver  to  recover  as  such 
the  amount  of  the  added  liability  of  the 
nonresident  shareholders  to  creditors  of  an 
insolvent  corporation.  They  do  not  provide 
that  such  liability  shall  be  assets  of  the 
corporation,  to  be  recovered  by  the  receiver 
and  payable  to  its  creditors  when  such  lia- 
bility is  enforced  and  the  money  recovered. 
There  is  no  transfer  of  any  right  or  title  to 
a  receiver  to  enforce  the  liahility  (certainly 
not  as  to  nonresident  stockholders),  nor  is 
it  a  case  where  any  assignment  of  such 
right  by  the  creditors  has  been  made,  so 
that  the  receiver  is,  in  fact,  an  assignee  of 
the  persons  interested  in  the  recovery  from 
the  stockholders. 

We  are  thus  brought  to  the  fact  that  this 
is  a  plain  and  simple  case  of  the  appoint- 
ment, authorized  by  statute,  of  a  receiver  by 
a  court  of  equity  in  the  exercise  of  its  gen- 
eral jurisdiction  as  such  court,  with  no  title 
to  the  fund  in  him,  and  where  such  receiver 
acts  simply  as  the  arm  of  the  court  without 
any  other  right  or  title;  and  the  question  is 
whether,  in  these  circumstances,  a  recover 
can  maintain  this  suit  in  equity  in  a  for- 
eign state  by  virtue  of  his  appointment,  and 
the  direction  *to  sue  contained  in  the  deeree[6S 
in  tiie  case  in  which  he  was  appointed  a  re- 
ceiver? We  pursue  the  subject  after  the 
decision  of  Evans  v.  NeUis,  187  U.  S.  271, 
ante,  173,  23  Sup.  Ct.  Rep.  74,  only  be- 
cause of  the  argument  made  by  counsel  for 
appellant,  that  such  a  receiver  as  in  this 
case  is  not  prevented  by  the  statute  or  deci- 
sions of  Minnesota  from  maintaining  such 
an  action  as  this,  and  that,  if  the  statute  do 
not  prevent  it,  he  may  maintain  an  action 
of  this  nature  notwithstanding  the  former 
decision  of  this  court  in  Booth  v.  Olarkt  17 
How.  322,  15  L.  ed.  164,  which,  it  is  claimed, 
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has  been,  if  not  overruled,  at  least  shaken 
in  principle  by  the  decisions  as  to  the  com- 
itj  which  is  said  to  prevail  among  the  dif- 
ferent states  to  permit  such  an  action  by  a 
receiver  outside  the  jurisdiction  of  the  steite 
of  his  appointment.  We  do  not  think  any- 
thing has  been  said  or  decided  in  this  court 
which  destroys  or  limits  the  controlling  au- 
thority of  that  case. 

It  was  there  held  that  an  ordinary  re- 
ceiver could  not  sue  in  a  foreign  jurisdic- 
tion,   and   an   elaborate   examination    'wajB 
made  by  Mr.  Justice  Wayne  of  the  princi- 
ples upon  which  the  decision  was  founds. 
in  BipeoJuing  of  the  right  of  a  receiver  ap- 
pointed under  a  creditors'  bill  in  New  York, 
to  bring  an  action  in  a  foreign  state,  it  was 
said,  in  the  course  of  the  opinion,  as  to  such 
a  receiver,  "whether  appointed  as  this  re- 
ceiver was,  under  the  statute  of  New  York, 
or  under  tiie  rules  and  practice  of  chancery, 
as  they  may  be,  his  official  relations  to  the 
court  are  the  same.    A  statute  appointment 
neither  enlarges  nor  diminishes  the  limita- 
tion upon  his  action.     His  responsibilities 
are   unaJtered.    Under   either  land   of  ap- 
pointment, he  has  at  most  only  a  passive 
capacity   in    the   most   important   part  of 
what  it  may  be  necessary  for  him  to  do, 
vntil  it  hajs  been  called  by  the  direction  of 
the  court  into  ability  to  act.    He  has  no  ex- 
traterritorial power  of  official  action;  none 
which  the  court  appointing  him  can  confer, 
with  authority  to  enable  him  to  go  into  a 
foreign  jurisdiction  to  take  possession   of 
the  debtor's  property;  none  which  can  give 
Mm,  upon  the  principle  of  comity,  a  privi- 
lege to  sue  in  a  foreign  court  of  another 
jurisdiction,  as  the  jutonent  creditor  him- 
self might  have  done,  where  his  debtor  may 
be  amenable  to  the  tribunal  which  the  cred- 
itor may   seek."    This   statement   has   not 
lW]been  overruled  or  •explained  away  by  any 
rabeequent  decision  of  this  court  to  wbicD 
our  attention  has  been  called. 

InRelfe  v.  Rundle,  103  U.  S.  222,  auh 
«<H«.  Life  Aaao.  of  America  v.  Rundle,  20 
^  ed.  337,  it  was  held  that  a  final  decree 
dissovling  an  insolvent  life  Insurance  com- 
ply of  Missouri,  and  vesting,  as  provided 
°7  the  statutes  in  force,  for  the  use  and 
benefit  of  creditors  and  policy  holders,  the 
tttire  property  of  the  company  in  the  su- 
P^ntendent  of  the  insurance  department 
of  the  state,  made  him  the  statutory  sue- 
oeesor  of  the  corporation  for  the  purpose  of 
Ending  up  its  affairs;  as  such  he  repre- 
sented the  corporation  at  all  times  and 
places  in  all  matters  connected  with  its 
^8t;  he  was  the  ofTicer  of  the  state,  and 
*'eprefiented  the  state  in  its  sovereignty,  and 
•8  hig  authority  did  not  come  from  the  de- 
^^  of  the  court,  but  from  the  statutes,  he 
*w,  in  fact,  the  corporation  itself  for  the 
P'Jrposc  mentioned.  The  superintendent  of 
insurance,  being  the  successor  of  the  corpo- 
"Jtion,  had  the  right  to  represent  it,  and  he 
hecame  a  party  to  the  suit  commenced 
^inst  it  in  Louisiana,  and,  being  a  citizen 
of  Missouri,  and  appearing  in  time,  had 
^  right  to  remove  the  case  into  the  United 
States  court.  The  suit  had  been  commenced 
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against  the  company  in  Louisiana,  and  it 
having  been  dissolved  by  the  decree  of  a 
court  of  competent  jurisdiction,  it  was  dead, 
and  if  the  representative  appointed  pursu- 
ant to  the  laws  of  the  state  and  holding  the 
title  to  the  property  could  not  be  substi- 
tuted in  place  of  the  original  defendant  it 
would  follow  that  no  defense  could  be  made 
by  anyone.  The  case  is  no  authority  for 
the  maintenance  of  this  action. 

In  Hawkins  v.  Qlenn,  131  U.  S.  310,  33 
L.  ed.  184,  9  Sup.  Ct.  Rep.  730,  Glenn  was 
the  trustee  of  the  corporation,  which  by  its 
deed  assigned  and  transferred  to  three  trus- 
tees, for  whom  he  was  afterwards  substi- 
tuted, all  the  property  and  effects  of  the 
corporation,  in  trust,  for  the  payment  of  its 
debts.  Glenn  subsequently  brought  a  suit 
in  another  jurisdiction  against  a  stockhold- 
er, Hawkins.  The  right  of  Glenn  was 
through  an  assignment,  and  he  derived  title 
to  the  property  and  to  the  rights  of  the  cor- 
poration through  a  deed.  No  question  waB 
decided  in  that  case  which  is  material  to  be 
here  considered. 

There  has  been  some  contrariety  of  opin- 
ion in  the  lower  •Federal  courts  in  regard [70] 
to  the  right  of  a  receiver  situated  as  the 
complainant  is  in  this  suit,  to  maintain  an 
action  outside  of  the  state  of  his  appoint- 
ment. In  Hazard  v.  Durante  19  Fed.  471, 
in  the  circuit  court,  district  of  Massachu- 
setts, before  Judges  Lowell  and  Nelson,  it 
was  held  that  a  receiver  appointed  in  one 
jurisdiction  to  take  charge  of  a  fund  can- 
not sue  in  another  in  his  own  nfime,  though 
expressly  authorized  by  the  decree  to  main- 
tain actions  in  his  own  name. 

In  Hale  v.  Hardon,  89  Fed.  283,  Putnam, 
Circuit  Jud^  held  that  the  plaintiff,  as  re- 
ceiver appointed  in  Minnesota,  who  had 
commenced  an  action  at  law  in  the  Federal 
circuit  court  in  Massachusetts  to  enforce 
the  liability  of  a  stockholder  in  this  same 
corporation  of  Minnesota,  could  not  main- 
tain such  action  in  another  jurisdiction 
from  that  in  which  he  was  appointed.  That 
judgment  was  reversed  by  the  circuit  court 
of  appeals  in  37  C.  C.  A.  240,  95  Fed.  747, 
in  which  District  Judge  Aldrich  delivered 
the  opinion,  which  was  concurred  in  by  Dis- 
trict Judge  Webb,  while  Circuit  Judge  Colt 
delivered  a  dissenting  opinion.  Tlie  judges 
were  thus  divided,  two  district  judges  in 
favor  of  the  right  of  the  plaintiff  to  main- 
tain the  action,  and  the  two  circuit  judges 
denying  it. 

In  n linker  v.  Hale,  117  Fed.  224,  the 
right  of  such  receiver  to  maintain  his  ac- 
tion in  a  foreign  jurisdiction  was  denied  by 
the  circuit  court  of  appeals  of  the  second 
circuit. 

In  Wigton  v.  Hosier,  102  Fed.  70,  73,  Dal- 
las, one  of  the  circuit  judges  of  the  third 
circuit,  took  the  Fame  view  as  Colt  and 
Putnam,  Circuit  Judges,  in  89  and  95  Fed., 
and  made  a  decree  in  accordance  with  such 
views. 

In    Hale   v.    Tyler,    104    Fed.    757,   Judge 
Putnam,    regarding    himself   bound    by    the 
decision  of  the  circuit  court  of  appeals  in 
his  own  circuit,  in  Hale  v.  Hardon,  89  Fed. 
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283,  follows  the  authority  of  that  case,  but  ceedinff  brought  in  aid  of  and  to  enforce  an 

he  added  some  further  views  to  show  that  equitaSle  decree  of  another  court, 
the  receiver  in  Hale  v.  Hardon  was  consti-       I.  Upon  the  first  ground,  the  caaes  aic 

tuted  such  under  the  general  equity  powers  various  in  which  the  court  has  either  takeo 

of  the  courts  and  merely  aa  its  hand  to  as-  or  refused  jurisdiction,  but  one  cannot  ad- 

sist  it  in  realizing  rights  of  action  which  duce  from  them  a  plain  and  uniform  rule 

vested,  not  in  the  receiver,  but  in  the  cred-  by  which  to  determine  the  question.    The 

itors.    He  referred  also  to  the  case  of  Hay-  application   of   the   principles   upon  whieli 

icard  V.  Leeaon,  decided  by  the  supreme  ju-  jurisdiction  has  been  suggested  or  denied 

dicial    court    of    Massachusetts,    June    15,  has  been  various,  both  in  Eneland  and  in 

1900,  and  reported  in  176  Mass.  310,  49  L.  this  country,  and  it  is  difficuu,  if  not  im- 

TTllR.  A.  725,  57  N.  E.  656,  *in  which  that  court  possible,  to  reconcile  the  cases.    The  subject 

hdd  that,  as  none  of  Uie  proceedings  in  Ten-  is  discussed  at  length  in  1  Pomeroy't  Equitj 

nessee  operated  as  an  assignment  to  the  re-  Jurisprudence,  2d  ed.  p.  318,  S§  243  ei  «eg. 

ceiver  of  the  choees  in  amon  in  litigation  It  is  therein  shown  that  the  foundation  of 

in  Massachusetts,  and  aa  the  utmost  elBTect  the  jurisdiction,  or  perhaps  the  earliest  ol- 

of  the  appointment  of  a  receiver  is  to  put  ercise  of  it  upon  this  ground,  was  in  ao- 

property  into  his  custody  as  an  officer  of  called  "bills  of  peace,"  where  in  one  class 

the  court,  but  not  to  change  the  title,  nor  of  such  bills  the  suit  waa  brought  to  estab- 

even  the  right  of  possession,  the  receiver  liBh  a  general  right  between  a  single  partj 

could  not  sue  in  his  own  name  in  Massachu-  and  numerous  other  persons  claiming  dia- 

setts.  tinct  ajid  individual  interests;   the  second 

The  question  of  comity  cannot  avail  in  a  class  being  where  the  complainant  sought 

case  where  the  courts  of  the  state  in  which  to  quiet  his  title  and  possession  of  land,  and 

the  receiver  was  appointed  hold  that  an  ac-  to  prevent  the  bringing  of  repeated  actions 

tion  similar  to  the  one  brought  in  the  for-  of  ejectment  against  him.    The  ground  was 

eign  jurisdiction  cannot  be  maintained  by  that  the  title  could  never  be  finally  estd^ 

him  in  the  courts  of  the  state  of  his  ap-  iished  by  indefinite  repetitions  of  such  legal 

pointment.  actions.    And  aeain  the  question  has  arisen 

Second.  The  other  ground  of  demurrer  is  whether  the  defendants  m  a  suit  by  one 

that,  whatever  remedy  may  exist  in  favor  of  '*omplainant  to  establish  his  right  a^ainat 

the  complainant  is  at  law,  and  that  no  caso  them  all  must  be  connected  by  some  kind  of 

is  made  which  gives  a  court  of  equity  juris-  privity  among  themselves,  or  can  they  hold 

diction.  their   rights   wholly   separate  and   distinct 

It  appears  from  the  bill  and  the  record  from   each   other.    The  question   has   been 

annexed  to  and  forming  a  part  thereof  that  answered  differently  by  different  courts,  and 

there  were  in  all  somewhere  about  five  hun-  while  assuming  that  there  was  not  always 

dred    stockholders    of    the    loan     company,  a  necessity  to  show  a  common  interest  or 

twenty-three  of  whom,  living  in  Minnesota,  privity  between  the  members  of  the  same 

had  been  made  parties  to  the  Rogers  cred-  clajss  of  defendants,  the  courts  have  also  dif- 

itors'  suit,  and  judgments  had  been  obtained  fered  in  regard  to  the  jurisdiction  of  a  court 

against  them  in  thai  suit     Forty-seven  of  of   equity   in    particular   cases,  even   upon 

the  remainder  resided  in  Pennsylvania  and  such  assumption.    Numerous  casw  are  citr 

were  made  parties  to  this  suit,  and  the  bal-  ed  by  Mr.  Pomeroy,  showing  both  sid^  of 

ance  lived  in  different  states.    The  indebt-  ^\^  V}^^'?^'    I,°  *"y  <^  ^.*»^':«,^*»5  *»<^ 

edness  of  the  corporation  was  so  great  that  ^ring  it  withm  the  possible  J^nsdictoon  of 

ri:    V  u-i-*«    V    ys,  o  the  court,  according  to  the  view  taken  by 

the  liability  of  the  stockholders  was  up  to  ^  ^       such*^facts,  the  decision  murt 

the  full  amount  imposed  by  the  statute  of  ^^2^^^  largely  upon  the  quesUon  of  the  rea- 

Minn^ta.    The  theory  of  the  bill  was  that  ^^j,^^  convinielice  of  tlie  remedy,  iU  ef- 

the  MinnesoU  decree  was  conclusive  (even  jecUveness,  and  the  inadequacy  of  the  rem- 

upon    nonresident   stockholders   not   served  ^     ^^  j^^^     T^  sustain  the  right  to  bring 

with    process    and    not   appearing   in   that  ^he  •suit  where  the  separate  defendanUhave[73 

suit)  as  to  the  amount  of  the  indebtedness  ^^  privity  among  themselves,  two  early  and 

of  the  corporation  and  the  amount  of  its  as-  leading    cases   in   the   English   courts    are 

sets,  thereby  concluding  the  parties  as  to  cited,  viz.:     London  v.  Perkins,  3  Bro.  P. 

the  necessity  of  a  resort  to  the  stockholders'  C.  Tomlins's  ed.  602,  decided  in  1734,  and 

liability  in  favor  of  creditors,  leaving  open  York  v.  Pilkington,  1  Atk.  282,  decided  in 

the  question  of  the  special  liability  of  each  1737. 

particular  shareholder,  and  whether,  if  once       In  the  first  case  the  city  claimed  to  be 

liable,   his   liability   had  ceased,   wholly  or  entitled  to,  and  that  it  had  received  time 

partly,  by  reason  of  facts  pertaining  to  such  out  of  mind,  from  all  masters  of  ships  bring- 

stockholder.    No  accounting  was  asked  for,  ing  cheese  eastward  of  London  bridge  to  the 

but  simply  a  judgment  against  each  stock-  port  of  London  to  be  sold,  a  certain  duty 

holder  for  the  amount  of  the  par  value  of  per  ton  on  such  cheese.    The  defendants,  be- 

his  stock.  ing  great  importers  of  cheese,  refused  to  pay 

The  jurisdiction  of  a  court  of  equity  over  the  duty,  and  it  was  shown  by  the  complain- 

the  subject-matter  is   placed   by  the  com-  ant   that   the   right  of   the  dty  had  been 

rijrjjjplainant  upon  the  two  grounds,  among  *oth-  proved  at  law  in  other  cases,  and  a  verdict 

ers,  that  to  sustain  such  jurisdiction  pre-  given  for  the  city  in  favor  of  its  right,  and 

vents  a  multiplicity  of  suits,  and  also  that  the  city  therefore  claimed  there  was  noiee^ 

this  Buii  is  an  ancillary  or  auxiliary  pro*  son  why  the  question  should  be  sent  to  law 
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to  be  tried  over  again.    The  real  point  de-  ing  the  authority  for  granted,  I  cannot  oon- 

clded  in  the  cajse  was  that  depositions  of  ceive   on    what   giound   such     a   suit    can 

witnesses  taken  in  former  causes  relating  to  stand." 

the  same  matter  for  which  a  new  suit  is  in-  The  Chancellor  also  remarked  that,  where 

stituted  against  another  party  ought  to  be  a  number  of  persons  claimed  one  right  in 

permitted  to  be  read  as  evidence  upon  the  one  subject,  such  a  bill  may  be  entertained 

bearing  of  such   new  cause,   although   the  to  put  an  end  to  litigation.    Here  no  one 

witnesses  themselves  are  not  proved  to  be  issue  could  have  tried  the  cause  between 

dead.    The   depositions    being   regarded   as  any  two  of  the  parties.     See  also  Ward  ▼. 

proper  evidence,  and  the  right  at  law  hav-  Northumberland,  2  Anstr.  469,  decided  in 

ing  been  maintained,  the  judgment  was  for  the  Exchequer  in   1794.    The  court  in  that 

the  recovery  of  the  toll.  case  held  that  the  suit  could  not  be  main- 

The  second  case  was  a  bill  filed  by  tlie  tained  in  equity  on  the  ^ound  of  prevent- 

mayor  of  York,  who  claimed  in  behalf  of  ing  a  multiplicity  of  suits,  where  the  de- 

the  city  to  have  been  in  possession  of  a  fish-  mands  against  each  of  the  defendants,  al- 

ery  in  the  river  Ouse,  the  city  claiming  the  though  of  tlie  same  nature,   were  entirely 

sole   right  of   fishery;   and  the  court  held  distinct    from    and    unconnected    with    any 

that  the  mayor   might  brins  a  bill   to  be  other  defendant.     In  *8uch  case  eax*h  defend- [76] 

quieted  in  the  possession,  although  he  had  ant  had  a  right  to  object  to  tiie  joining  of 

not  established  nis  right  at  law,  and  that  it  any  distinct  and  unconnected  causes  orao- 

was  no  objection,  upon  a  demurrer  to  such  tion. 

bill,  that  the  defendants  had  distinct  rights.  To  the  same  effect  is  Birkley  ▼.  Presgrave, 

lor  upon  an  issue  to  try  the  general  right  1    East,    220,    227,    decided    in   the    King's 

tliey  may  at  law  take  advanta^  of  their  bench  in  1801.     In  that  case  the  court  said: 

several  objections  and  distinct  rights.     The  "But  generally  speaking,  a  court  of  equi- 

bill  is  described  as  a  "bill  of  peace,"  and  it  ty  will  not  take  cognizance  of  distinct  and 

is  assumed    that  there  would   be  an   issue  separate  claims  of  different  persons  in  one 

sent  to  a  court  of  law  for  trial  as  to  tlie  sole  auit,  though  standing  in  the  same  relative 

right  of  the  complainant  and  where  the  de-  situation." 

fendanta  might  show  their  distinct  rights.  In  Weale  v.  Weat-Middlesew  Waterworks, 

The  Lord  Chancellor  said :  1  Jac.  &  W.  358,  decided  in  1820,  the  Lord 

"Here  are  two  causes  of  demurrer,  one  as-  Chancellor,  in  holding  that  the  suit  would 

signed  originally,  and  one  now  at  the  bar,  not  Ua,  referred  to  the  case  of  York  v.  Pil- 

that  this  is  not  a  proper  bill,  as  it  claims  a  kington,  and  said : 

sole  right  of   fishery  against  five  lords  of  "For   where   the   plaintiffs   stated   them- 

[74] manors,  because  *t\\e}-  ought  to  be  consid-  selves  to  have  the  exclusive  right,  it  sisni- 

ered    a.s     distinct     trespassers,     and     that  fied  nothing  what  particular  rights  might 

there   is    no    gt'noraJ    right    that    can    be  he     sot     up     against     them;     because     if 

established    again&t    them,    nor    any    priv-  they  prevailed,  the  rights  of  no  other  per- 

ity    Ix'tween     the     plaint iflfs     and     them,  sons  could  stand;  and  it  has  been  long  set- 

•  .  .  But  there  aiT  oases  where  bills  tied  that  if  any  person  has  a  common  right 
of  peiK-e  have  been  brought,  though  there  against  a  great  many  of  the  King^s  sub- 
Iwi  been  a  general  right  claimed  by  jects,  inasmuch  as  he  cannot  contend  with 
t1»e  plainfcifr,  and  yet  no  privity  be-  all  tl/e  King's  subjects,  a  court  of  equity 
t^veen  tlie  plaintiffs  ajid  defendants,  nor  will  permit  him  to  file  a  bill  against  some 
&ny  general  right  on  the  part  of  the  defend-  of  them ;  taking  care  to  bring  so  many  per- 
*^tfi,  and  where  many  more  might  be  con-  sons  before  the  court  that  their  interests 
ccrned  than  those  brought  before  the  court,  shall  be  such  as  to  lead  to  a  fair  and  honest 

•  .  .  I  think,  therefore,  thif;  bill  is  prop-  support  of  the  public  interest;  and  when  a 
^>  ftnd  the  more  so,  because  it  appears  there  decree  has  been  obtained,  then,  with  re- 
^e  no  other  persons  but  the  defendants  spect  to  the  individuals  whose  interest  if 
vbo  set  up  any  claim  against  the  plaintiffs,  so  fully  and  honestly  established,  the  court, 
*ttd  it  is  no  objection  that  they  have  sepa-  on  the  footing  of  the  former  decree,  will 
rate  defenses ;  but  the  question  is  whether  carry  the  benefit  of  it  into  execution  against 
tte  plaintiffs  have  a  general  right  to  the  other  individuals  who  were  not  parties." 
"ole  fishery,  which  extends  to  all  the  de-  jn  Marselis  v.  Morris  Canal  d  Bkg.  Co, 
lendants;  for,  notwithstanding  the  general  i  n.  J.  Eq.  31,  decided  in  1830,  it  was  held 
nght  is  tried  and  established,  the  defend-  t^at  the  plaintiff  could  not  maintain  an  ac- 
ants  may  take  advantage  of  their  several  ^^^^  against  several  defendants  to  recover 
exempuons,  or  distinct  rights.  matters  of  different  natures  against  them. 

The  demurrer  was  therefore  overruled.  ^^  ^^  ^  ^^j^.  -^        j^    ^    g^^^^^l  landown- 

On  the  other  hand    ^^Jouverie  v    Pren^  ^^^  ^^  ^j^^^^t  lands  not  coming  under  a 

^^,  1  Bro.    Ch.   200,   decided    m    1783,   it  „^^^^„    x.xi^     „«p«;r,of    ♦i,^    a^*^a«.^4'    4^^ 

^  held  that  a  bill  would  not  lie  against  common    titie^    against   the   defendant    for 

^mX  tenants  of  a  manor  for  quit  rents,  !^^°g  ^^^^  ^^^^s  for  the  purposes  of  1^ 

tie  plaintiff's  remedy  being  at  law,  and  the  incorporation,  and  not  paying  or  compen- 

»ait  also  multifarious   as   to   the  different  sating  the  owners  therefor     It  was  alleged 

tenants.    The  Ix)rd  Chancellor  said:  that  the  company  was  insolvent,  and  it  was 

"Upon  what  principle  two  different  ten-  prayed  that  an  account  might  be  taken  and 

•nta,  of  distinct  estates,  should  be  brought  damages  awarded   to  the  complainants   for 

hither  to  hear  each  others  rights  discussed,  the    injuries    already    sustained,    and     for 

I  cannot    conceive.    The   court     has    gone  compensation,   and  an   injunction  restrain- 

freat  lenjo^hs  in  bills  of  this  sort,  and  tak-  ing  the  company  from  occupying  the  land 
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[76]  WM  *Mked  for.  The  court  held  the  bill 
could  not  be  maintained,  aji  th«  same  was 
multifarious,  and  said  the  fact  that  tlie 
plaintiffs   had   a  common   interest   in   tho 

Suestion,  and  that  to  sustain  the  jurisdic- 
loB  would  relieve  the  necessity  of  a  num- 
ber of  suits  at  law  brought  bv  the  separate 
Slaintiffs,  would  not  confer  jurisdiction  on 
lie  court  upon  any  principle  of  equity. 

In  Demareai  y.  Hardham,  84  rf.  J.  Eq. 
460,  decided  in  1881,  several  persons  owning 
distinct  parcels  of  land,  or  occupying  differ- 
ent dwellings,  and  having  no  common  inter- 
est, sought  to  restrain  a  nuisance  in  conse- 
quence of  the  special  injury  done  to  each 
particular  property,  and  it  was  held  that 
each  must  bring  a  separate  suit  and  obtain 
relief,  if  at  all,  upon  nis  own  special  wronji^. 
It  was  said  that  several  persons  might  jom 
to  restrain  a  nuisance  wnich  is  common  to 
all  and  effects  each  in  the  same  way, — in- 
stancing slaughter  houses  in  a  populous 
part  of  the  town,  and  the  offensive  and  dele- 
terious odors  there  generated  beinff  allowed 
to  diffuse  themselves  throughout  the  neigh- 
borhood. In  such  cases  all  injuriously  affMt- 
ed  by  them  mav  join  in  the  same  sui^  for  in 
SQoh  a  ease  the  injury  is  a  common  one, 
and  the  object  of  the  suit  is  to  give  protec- 
tion to  each  suitor  in  the  enjo^Mit  of  a 
common  right.  To  the  same  effect  is  Bow* 
hotham  V.  7(me$,  47  N.  J.  Eq.  337,  19  L.  R. 
A.  663,  20  Atl.  731,  decided  in  1890. 

Then  there  were  cases  arising  by  reason 
of  the  so-called  Schuyler  frauds,  such  as 
Hew  York  d  N,  H.  R.  Oo.  v.  Bchuyler,  17 
N.  Y.  692,  602,  on  demurrer,  decided  in 
1658;  again  reported  on  appeal  from  the 
Judgment  on  the  merits,  in  34  N.  Y.  30,  de- 
cidra  in  1805.  These  were  very  complicated 
qaestions  arising  by  reason  of  the  frauds 
refened  to,  and  jurisdiction  was  maintained 
npoQ  what  miiriit  be  termed  general  princi- 
ples of  neeessUy  for  the  purpose  of  quiet- 
ing what  would  otherwise  have  been  endless 
liUgation,  and  as  stated  by  Davis,  J^  in  34 
N.  Y.,  the  case  was  not  decided  upon  any 
one  head  of  equity  jurisdiction. 

In  Third  Ave,  R.  Co.  v.  Hew  Torh^  64  N. 
Y.  159,  ddfoidants  had  oommenoed  seventy- 
seven  actions  to  recover  penalties  for  viola- 
tion of  a  dl^  ordinance.  The  company 
commenced  this  action  to  restrain  their 
prosecuUoo  until  the  right  could  be  deter- 
mined in  one  of  the  aeaons,  and  the  suit 
77]  was  maintained  *on  the  ground  of  thereby 
preventing  vexatious  litigation  in  a  multi- 
plicity of  suits. 

In  Saratoga  County  v.  Deyoe,  77  N.  Y. 
219,  questions  of  the  ind^>todne8S  of  the 
eountv  upon  certain  certificates  wron^ully 
issued  by  its  treasurer  were  complicated 
with  questions  of  the  liability  of  the  coun- 
ty to  various  holders  of  the  cotiflcates,  and 
the  court  held  a  suit  in  equi^  could  be  sus- 
tained, making  all  the  holders  of  the  differ- 
ent certificates  parties,  because  a  multiplic- 
ity of  suits  would  thereby  be  avoided  and 
the  whole  question  more  conveniently  and 

Eroperly     disposed   of,   all    the   defendants 
aving  in  fact  a  common  interests 
Id  Meyer  v.  PkilUpB,  97  N.  Y.  485,  49 


Am.  Bep.  538,  the  suit  was  sustained  as 
to  quiet  the  title  of  plaintiff,  the 
threatened  by  various  defendants  being 
der  a  claim  of  riffht,  and  being  of  ezaetly 
tlie  same  nature,  the  issue  being  the  same  !■ 
all. 

Cases  in  sufficient  number  have  been  cited 
to  show  how  divergent  are  the  decisions  oa 
the  question  of  jurisdiction.    It  is  easy  to 
sa^  It  rests  upon  the  prevention  of  a  multi- 
plicity of  suits,  but  to  say  whether  a  par- 
ticular case  comes  within  the  principle  is 
sometimes   a    much     more   difficult    task. 
Each  case,  if  not  brought  directly  wfthin 
tlie  principle  of  some  preceding  case,  must* 
as  we  think,  be  decided  upon  its  own  merits 
aiid  upon  a  survey  of  the  real  and  subetaa- 
tial  convenience  of  all  parties,  the  adequacy 
of  the  legal  remedy,  tne  situations  ol  the 
different  parties,  the  points  to  be  contestad 
and  the  result  which  would  follow  if  Juris- 
diction should  be  assumed  or  denied;  theaa 
various  matters  being  factors  to  be  takea 
into   consideration    upon    the   question    of 
eauitable  jurisdiction  on  tiiis  ground,  and 
whether  within  reasonable  and  fair  grounds 
the  suit  is  calculated  to  be  in  truth  one 
which  will  practically  prevent  a  multiplier 
ity  of  litigation,  and  will  be  an  actual  con- 
venience to  all  parties,  and  will  not  unrea- 
sonably overlook  or  obstruct  the  material 
interests  of  any.    The  single  fact  that  ^ 
multiplicity  of  suits  may  be  prevented  by 
this  assumption  of  jurisdiction   is   not  im 
all  cases  enough  to  sustain  it    It  mi^t  be 
that  the  exercise  of  equitable  juriscuctios 
on  this  ffround,  while  preventing  a  formal 
multipliaty  of  suits,  would  nevertheless  be 
attenaed  with  more  and  deeper  inconven- 
ience to  the  defendants  than  *wou1d  be  oom-[7l 
pensated  for  by  the  ccmvenience  of  a  single 
plaintiff;  and  where  the  case  is  not  covered 
by  any  controlling  precedent  the  inconven* 
ience   mij^ht   constitute  good   ground    lor 
denving  jurisdiction. 

We  are  not  disposed  to  deny  that  Juris- 
diction on  the  ground  of  preventing  a  mul- 
tiplicity of  suits  may  be  exerdsedin  mMBj 
cases  in  behalf  of  a  single  oomplainaat 
against  a  number  of  defemlants,  although 
there  is  no  common  title  nor  oommunitj  of 
rights  or  interest  in  the  subject-matter 
among  such  defendants,  but  where  there  Is 
a  communi^  of  interest  among  them  In  His 
questions  of  law  and  fact  involved  In  His 
general  controversy. 

Is  there,  upon  the  oomplainanfb  thecny 
of  this  case,  any  such  oommon  interest 
among  these  defendants  as  to  the  questions 
of  fact  that  may  be  put  in  Issue  betwesn 
them  and  the  plaintiff?  Each  defendant 
defense  may,  and  in  all  probability  will,  de- 
pend upon  totally  different  facts,  upon  As- 
tinct  and  partici&ar  contracts,  made  at  dif- 
ferent times,  and  in  establishing  a  defense^ 
even  of  like  character,  different  witnesses 
would  probably  be  required  for  each  defend- 
ant and  no  defttidant  has  any  iatsrest  with 
another. 

In  this  case  from  the  complainantfs  aim 
bill,  the  amount  demanded  is  the  ftill 
amount  of  the  par  value  ol  the  shares  hdd 
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by  each  defendant.  In  Kennedy  v.  Oihson, 
8  Wall.  498,  606,  19  L.  ed.  476,  478,  a  re- 
odver  brought  suit  to  reoover  from  the 
stoddbolders  of  an  insolvent  national  bank 
the  statutory  liabili^  imposed  upon  them, 
and  in  the  course  of  the  opinion  it  was  stat- 
ed by  the  court: 

"Where  the  whole  amount  is  sought  to  be 
reeorered  the  proceeding  must  be  at  law. 
Where  less  is  required,  the  proceedinff  may  be 
in  equity,  and  in  such  case  an  interlocutoiy 
decree  may  be  taken  for  contribution,  and 
the  case  may  stand  over  for  the  further  ac- 
tion of  the  court,  if  such  action  should  sub- 
sequently prove  to  be  necessary, — until  the 
full  amount  of  the  liability  is  exhausted." 

In  Bailey  ▼.  TiUinghaet,  40  C.  a  A.  93, 
99  Fed.  801,  this  statement  of  the  law  was 
recognized,  and  the  cases  of  Oaaey  y,  CMH, 
94  U.  8.  673,  24  L.  ed.  168,  and  United 
States  ▼.  Know,  102  U.  S.  422,  26  L.  ed.  216, 
were  referred  to  as  recognizing  the  same 
rule.  In  United  Btatee  y.  Know,  the  court 
[79]  approved  and  reaffirmed  the  rule  laid  *down 
in  Kennedy  v.  Oiheon,  and  one  of  those  rules 
was  that>  when  the  whole  amount  was 
sought  to  be  recovered,  the  proceeding  must 
be  at  law. 

The  facts  surrounding  the  present  case 
and  the  reasons  for  holding  that  th^  do  not 
bring  it  within  the  principle  of  preventing 
a  multiplicity  of  suits  are  so  well  stated  in 
the  opinion  of  McPherson,  District  Judge, 
in  this  case  (102  Fed.  790),  that  we  ouote 
the  same.  After  speaking  of  the  alleged 
conclusiveness  of  the  Minnesota  decree  upon 
the  question  therein  decided,  the  judge  con- 
tinued: 

"Thereafter  a  different  question  arose  for 
determination,  namely,  Can  the  assessment 
be  lawfully  enforced  against  the  individuals 
chareed  therewith  T  And  in  this  question 
the  interest  of  each  stockholder  is  separate 
and  distinct.  The  bill  asserts  the  condu- 
dveness  of  the  Minnesota  decree  upon  the 
defendants,  so  far  as  the  necessity  for  the 
assessment  and  the  amount  charged  againat 
each  stockholder  are  concerned.  Hancock 
Vat.  Bank  v.  Pamum,  176  U.  S.  640,  44  L. 
ed.  619,  20  Sup.  Ct.  Rep.  506.  Assuming 
that  position  to  be  sound  (and,  if  I  do  not 
•0  assume  it;  if  these  questions  are  still 
open  for  determination,  so  far  as  the  Penn- 
sylvania stockholders  are  to  be  affected, — the 
bill  must  fail  for  want  of  necessair  parties) , 
it  is  clear  that  only  two  classes  of  questions 
remain  to  be  decided:  The  first  is  whether 
i  given  stockholder  was  ever  liable  as  such ; 
and  the  second  is  whether,  if  he  were  origi- 
nally liable,  his  liability  has  ceased,  cdther 
fak  whole  or  in  part.  Manifestly,  as  it 
leems  to  me,  the  defendants  have  no  com- 
mon interest  in  these  questions,  or  in  the 
i^ief  sought  by  the  receiver  against  each 
defendant.  The  receiver's  cause  of  action 
against  each  defendant  is,  no  doubt,  similar 
to  his  cause  of  action  against  every  other, 
but  this  is  only  part  of  the  matter.  The 
real  issue,  the  actual  dispute,  can  only  be 
known  after  each  defendant  has  set  up  his 
defense,  and  defenses  may  vary  so  widely 
that  DO  two  controversies  may  be  exactly  or 
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even  nearly  alike.  If,  as  is  sure  to  happen, 
differing  defenses  are  put  in  by  different  de> 
f endants,  the  bill  evidently  becomes  a  single 
proceeding  only  in  name.  In  reality  it  is  a 
congeries  of  suits  with  little  relation  to  each 
other,  except  there  is  a  common  plaintiff 
who  has  similar  claims  against  many  per- 
sons. But  as  each  of  these  persons  *became[80] 
liahle,  if  at  all,  by  reason  of  a  contract  en- 
tered into  by  himself  alone,  with  the  mak- 
ing of  which  his  codefendants  had  nothing 
whatever  to  do,  so  he  continues  to  be  liable, 
if  at  all,  because  he  himself,  and  not  they, 
has  done  nothing  to  discharge  the  liability. 
Suppose  A  to  aver  that  his  signature  to  the 
subscription  list  was  a  forgerv;  what  con- 
nection has  that  averment  with  B's  conten- 
tion that  his  subscription  was  made  by  an 
a^nt  who  had  exccMeded  his  powers?  or 
with  C's  defense  that  his  subscription  was 
obtained  by  fraudulent  representations?  or 
with  D's  defense  that  he  has  discharged  his 
full  liability  bv  a  voluntary  payment  to  the 
receiver  himscdf?  or  with  E'a  defense  that 
he  has  paid  to  a  creditor  of  the  corporation 
a  larger  sum  than  is  now  demandea?  These 
are  separate  and  individual  defenses,  having 
nothinff  in  common;  and  upon  each  the  de- 
fendant setting  it  up  is  entitled  to  a  trial 
by  jury,  although  it  may  be  somewhat 
troublesome  and  expensive  to  award  him  his 
constitutional  right.  But,  even  if  the 
ground  of  diminished  trouble  and  expense 
may  sometimes  be  sufficient,  I  should  still 
be  much  inclined  to  hesitate  before  I  con- 
ceded the  superiority  of  the  equitable  rem- 
edy in  the  present  case.  Such  a  bill  as  is 
now  before  the  court  is  certain  to  be  the 
beginning  of  a  long  and  expensive  litiga- 
tion. The  hearings  are  sure  to  be  pro- 
tracted. Several,  perhaps  many,  counsel 
will  no  doubt  be  concerned,  whose  conven- 
ience must  be  consulted.  The  testimony 
will  soon  grow  to  be  voluminous.  The  ex- 
pense of  printinff  will  be  large.  The  costs 
of  witnesses  will  not  in  any  degree  be  di- 
minished, and,  if  some  docket  costs  may  be 
escaped,  this  is  probahly  the  only  pecuniary 
advantage  to  be  enjoyed  by  this  one  cum- 
bersome bill  over  separate  actions  at  law.'' 

We  are  in  accord  with  the  views  thus  ex- 
pressed, and  we  therefore  must  deny  the 
jurisdiction  of  equity,  so  far  as  it  is  based 
upon  the  asserted  prevention  of  a  multiplio- 
i^  of  suits. 

2.  There  remains  the  further  question  of 
maintaining  the  suit  on  the  ground  that  it 
is  ancillary  or  auxiliary  to  the  decree  of  the 
Minnesota  court,  and  aids  in  its  enforce- 
ment. We  think  this  contention  cannot  be 
sustained. 

In  the  first  place,  all  the  nonresident 
stockholders  were  but  nominal  parties  in 
the  Minnesota  suit.  Their  names  were 
merely  placed  in  its  title  No  service  of 
process  was  ever  made  *on  one  of  them,  and  [81] 
as  the  suit  was  not  one  in  which  service  bv 
publication  of  process  could  be  ordered, 
there  was  nothing  in  the  nature  of  the  suit 
to  give  them  notice  or  to  enable  the  court 
to  give  judgment  against  them  without  their 
appearing.    The  court  did  not  assume  to 
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give  any  such  judgment.  Indeed,  the  com- 
plainant averred  there  were  no  means  of  ob- 
taining jurisdiction  over  the  nonresident 
stockholders,  and  the  court  assumed  that  it 
had  no  jurisdiction  over  them,  and  on  ac- 
count of  such  lack  of  jurisdiction  it  only 
gave  judgment  against  tliose  resident  stock- 
holders who  were  parties  to  the  suit.  The 
complainant  claims  that  the  nonresident 
stockholders  are  bound  because  the  corpora- 
tion was  a  party,  not  because  they  were 
parties  to  the  suit.  There  is  no  decree  or 
judgment,  therefore,  against  the  stockhold- 
ers who  were  nonresidents.  The  claim  that 
they  are  bound  by  certain  findings  of  fact  by 
the  court,  because  of  the  corporation  being 
a  party  and  in  law  representing  them  to 
that  extent,  assuming  it  for  this  purpose 
to  be  well  founded,  is  far  from  transform- 
ing a  decree  against  resident  stockholders 
into  one  against  nonresidents  who  were  not 
parties  to  the  action.  Even  assuming  that 
the  decree  concludes  them  upon  certain  facta 
found  in  tliat  action,  where  there  was  no 
decree  against  them,  still,  another  action  in 
another  jurisdiction  to  enforce  their  liabil- 
ity as  originally  created  by  statute  cannot, 
within  any  reason,  be  said  to  be  one  to  en- 
force tlie  former  judgment.  Indeed,  it  is 
because  of  the  very  fact  that  no  judgment 
was  or  could  be  obtained  against  the  non- 
resident stockholders  in  the  Minnesota  suit 
that  the  Pennsylvania  Federal  court  is  asked 
to  exercise  its  jurisdiction  and  give  judg- 
ment against  the  defendants  on  their  statu- 
tory liability.  This  docs  not  make  the 
Pennsylvania  suit  ancillary  to  the  Minne- 
sota decree  for  the  purpose  of  enforcing  it, 
for  there  is  no  decree  against  them  to  be  en- 
forced. There  is  only  a  claim  that  they  are 
bound  by  certain  facts  found  in  another  ac- 
tion to  which  they  were  not  parties  in  any 
but  a  merely  formal  and  nominal  sense. 

We  tliink  that,  upon  grounds  discussed 
herein,  the  judgments  of  the  courts  below 
were  right,  and  ttiey  are  therefore  affirmed. 

Mr.  Justice  Brewer  dissented. 


[82]    •DIAMOND  IklATCH  COMPANY,  Appt., 

V, 

VILLAGE   OF   ONTONAGON   and    George 
Ducleau,  Treasurer  of  Said  Village. 

(See  S.  C.  Reporter's  ed.  82-97.) 

Taxes — situs  of  property  in  transit — state 
regulation  of  interstate  commerce, 

1.  Forest  prodacts  in  transit  to  a  point  out- 
side the  state  may  be  given  by  the  legislature 
a  situs,  for  the  purpose  of  taxation,  at  the 
place  nearest  to  the  last  boom  or  sorting  gap 
of  the  stream  in  or  bordering  on  the  state 


in  which  such  products  naturally  will  be  last 
floated  during  such  transit. 

2.  Transportation  of  logs  partly  by  water  and 
partly  by  rail  is  included  in  the  provision  of 
Mich,  act  April  8,  1899,  making  forest  prod- 
ucts in  transit  to  a  point  outside  the  atate 
assessable  at  the  place  in  the  state  nearest 
to  the  last  boom  or  sorting  gap  of  the  stream 
in  or  bordering  on  such  state  in  which  they 
will  naturally  be  last  floated  during  snch 
transit,  although  the  statute  also  provides 
that,  if  the  transit  "is  to  bo  other  than 
through  any  watercourse  In  or  bordering  on** 
the  state,  such  property  shall  be  assessed  at 
the  point  where  it  will  naturally  leave  the 
state  In  the  ordinary  course  of  its  transit. 

3.  Logs  which  have  been  cut  and  floated  down 
a  stream  and  Its  tributaries  to  a  boom  or 
sorting  gap  from  which  they  are  to  bo 
shipped  by  rail  as  needed  to  a  point  outside 
the  state  ai*e  not,  while  awaiting  delivery  to 
the  railroad  company,  the  subject  of  Inter- 
state commerce  so  as  to  be  exempt  from  state 
taxation. 

[No.  96.] 

Argued  and  Submitted  December  1,    190S. 
Decided  January  J9,  1903. 

APPEAL  from  the  Circuit  Conrt  of  the 
United  States  for  the*  Western  District 
of  Michigan  to  review  a  decree  which  dis- 
missed a  bill  to  restrain  the  collection  of  a 
tax  on  forest  products  in  transit  to  a  point 
outside  the  state.     Affirmed. 

Statement  by  Mr.  Justice  MeKenna: 
This  is  a  bill   in  equity  to  restrain  the 
collection  of  certain  taxes  levied  under  tlie 
following  law  of  the  state  of  Michij^aji; 

"Personal  property  of  nonresidents  of  the 
state,  and  all  forest  products  owned  by 
residents  or  nonri»si dents  or  estates  of  de- 
ceased persons  shall  be  assessed  in  the 
township  or  ward  where  the  same  may  be, 
to  the  person  having  control  of  the  prem- 
ises, store,  mill,  dock,  yard,  piling  ground, 
place  of  storage,  or  warehouse  where  such 
property  is  situated  in  such  township,  on 
the  2d  Monday  of  April  of  the  year  when 
the  assessment  is  made,  except  ttint  where 
such  property  is  in  transit  to  some  place 
within  *the  state  it  shall  be  assessed  in  such [89 
place,  except  that  where  such  property  is  in 
Irainsit  to  some  place  without  the  state  it 
shall  be  assessed  at  the  place  in  this  state 
nearest  to  tlie  last  boom  or  sorting  gap  of 
the  stream  in  or  bordering  on  this  state  in 
which  said  property  will  naturally  be  last 
floated  during  the  transit  thereof;  and  in 
case  the  transit  of  any  such  property  is  to 
be  other  than  through  any  watercourse  in 
or  bordering  on  this  state,  then  such  assess- 
ment shall  be  made  at  the  point  where  such 
property  will  naturally  leave  the  state  in 
the  ordinary  course  of  its  transit;  and  such 


Note. — On  the  limitation  of  taxing  power  of 
a  atata — see  notes  to  Cass  County  v.  Chicago, 
B.  &  Q.  R.  Co.  (Neb.)  2  L.  B.  A.  188;  and 
Palmer  v.  State   (Tenn.)   8  L.  R.  A.  280. 

On  state  rcrjulatton  of  interntnte  or  foreign 
commerce — see   notes  to  Norfolk   &  W.    R.   Co. 
T.  Com.  (Va.)  13  L.  R.  A.  107 ;  McCanna  ft  F. 
S9a 


Co.  V.  Citizens'  Trust  &  Surety  Co.  24  C.  C.  A. 
13;  Uatterman  v.  Western  U.  Telcg.  Co,  32  I*. 
ed.  U.  S.  221) :  Harmon  v.  Chicago,  37  L.  ed. 
IT.  S.  21<;;  Clevelnnd.  C.  C.  ft  St.  L,  R.  Co.  t. 
Hxckua,  38  L.  ed.  U.  S.  1041 ;  and  Postal 
Teleg.  Cable  Co.  v.  Adama^  39  L.  ed.  U.  S.  311. 

188  U.S. 
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property  so  in  transit  to  any  place  without 
the  state  shall  be  assessed  to  the  owner  or 
person,  persons  or  corporation,  in  possession 
or  control  thereof;  and  in  case  such  transit 
will  pass  said  logs  through  the  booms  or 
sorting  gaps,  or  into  the  places  of  storage 
of  any  person,  persons,  or  corporation  oper- 
ating  upon   any   such   stream,   then   such 
pro^rty  may  be  assessed  to  such  person, 
persons,    or   corporaiion,    and    the   person, 
persons,  or  corporation  so  assessed  for  any 
such  property  belonging  to  a  nonresident  of 
this  state  shall  be  entitled  to  recover  from 
the  owner  of  such  property,  by  a  suit  in 
Mttachment,  garnishment,  or  for  money  had 
aud  received,  any  amount  which  the  person, 
persons,  or  corporation  so  assessed  is  com- 
pelled to  pay   oecause  of  such  assessment, 
and  shall  have  a  lien  upon  said  property  as 
eecurity  against  loss  or  damage  because  of 
being  so  assessed  for  the  property  of  another, 
and  may  retain  possession  of  such  property 
until  such  lien  is  satisfied:  Provided,  fwr- 
ther.  That  any  owner  or  person  interested 
in  said  propearty  may  secure  the  release  of 
the  same  from  such  lien  hf  giving  to  the 
person,  persons,  or  corporation  so  assessed 
a  bond  in  an  amount  double  the  probable 
tax  to  be  assessed  thereon,  but  not  less  than 
the  sum   of   two  hundred   dollars  ($200), 
with    two  sufficient  securities,   conditioned 
for  the  payment  of  such  tax  by  such  owner 
or  person  interested,  and  the  saving  of  the 
person,    persons,    or    corporation    assessed 
from  payment  thereof,  ana  from  costs,  dam- 
ages, and  expense  on  account  of  his  nonpay- 
ment, which  bond,  as  to  amount  and  suffi- 
ciency of  surety,  shall  be  approved  by  the 
county  clerk  of  the  county  in  which  the  as- 
sessment is  made." 
It  was  contended  that  the  taxes  assessed 
^^Jwere  illegal  and  ♦void,  "because  said  taxes 
Were  ass^sed  in  violation  of  and  repugnant 
to  the  general  provisions  of  the  (Jonstitu- 
t4oxi  of  the  United  States ;  and  especially  be- 
cause said  taxes  were  assessed  in  violation 
of,  and  said  statutes  of  the  state  of  Michi- 
Min  are  in  violation  of  and  repugnant  to, 
Cliose  parts  of  S  8  of  article  1  of  the  Ck)n- 
^titution  of  the  United  States,  which  pro- 
"Vide  that:  The  Ongress  shall  have  power 
«...     to  regulate  commerce  with  foreign 
^^ations,  and  amons  the  several  states,' and 
S    10  of  said  article,  which   provides  that 
*«io  state  shall,  without  the  consent  of  the 
C!k>ngre8S,  lay  any  imposts  or  duties  on  im- 
^lorts   or  exports,  except  what  may  be  ab- 
solutely necessary  for  executing  its  inspec- 
tion laws.' " 

By  stipulation  the  bill  was  dismissed  as 
%o    the    township    of    Ontonagon    and    the 
township  of  Mclibllan.    As  to  the  other  de- 
fendants   the    bill    was    submitted    on    an 
Agreed  statement  of  facts  and  l^e  pleadings. 
^The  court  sustained  the  assessment  and  dis- 
missed   the    bill.     This    appeal    was    then 
taken   under   S    5  of   l^e   judiciary  act  of 
1891  [26  StaL  at  L.  826,  chap.  617,  U.  8. 
Comp.  Stat  1901,  p.  549.] 

The  following  is  the  stipulation  of  facts: 
"It  is  hereby  further  stipulated  by  and 
between  the  complainant  and  the  defeod- 
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ants  village  of  Ontonagon,  and  George  Du- 
cleau,  its  treasurer,  thcit  the  following 
statements  of  fact  are  true,  and  may  be 
used  in  evidence  on  the  hearing  of  said 
cause  by  either  of  the  parties  to  9iis  stipu- 
lation, subject  to  objections  for  immate- 
riality, to  wit: 

"1.  The  complainant  is  a  corporation  or- 
ganised and  existing  under  and  oy  virtue  of 
tJie  laws  of  the  state  of  Illinois,  with  its 
principal  office  and  place  of  business  in  the 
city  of  Chicago,  in  said  state;  that  it  is  en- 
gaged, and  has  been  from  the  date  of  its  or- 
ganization, in  the  manufacture  and  sale  of 
matches,  and  that  in  the  prosecution  of  its 
business  it  purchased  and  became  the  own- 
er of  a  large  amount  of  pine  wood,  timber, 
etc.,  situate  on  the  Ontonagon  river  and  its 
tributaries  in  Ontonagon  cc'jnty  and  other 
counties  in  the  state  of  Michigan,  and  that 
for  many  years  prior  to  1896  it  owned  and 
operated  extensive  sawmills  and  plant  near 
the  mouth  of  the  Ontonagon  river,  and 
within  the  corporate  limits  of  the  defend- 
ant village  of  Ontonagon;  that,  in  its  usual 
course  of  business,  it  cut  or  ^purchased  a  [86] 
sufficient  quantity  of  timber  to  supply  its 
mills  during  the  following  seajson,  not  ex- 
ceeding 40,000,000  of  feet,  board  measure, 
and  placed  the  same  during  the  winter  upon 
and  m  said  Ontonagon  river  and  its  tribu- 
taries, there  to  remain  until  the  breaking 
up  of  the  ice  in  said  river  in  spring  time, 
wnen  they  were  and  are  driven  down  the 
river  to  the  pier  jams,  booms,  and  sorting 
grounds  of  the  complainant,  located  above 
said  mills,  and  outside  of  the  limits  of  de- 
fendant, the  village  of  Ontona«[on. 

"2.  That  in  the  summer  of  the  year  1894 
extensive  forest  fires  swept  over  said  pine 
lands  of  the  complainant,  and  other  pine 
lands,  situate  on  suid  Ontonagon  river,  do- 
ing great  damage  to  the  timber  thereon; 
that  in  order  to  preserve  the  timber  so  in- 
jured by  said  fire  it  became  and  was  neces- 
sary to  cut  all  of  said  timber  and  put  tiio 
same  into  the  waters  of  the  above-named 
stream  for  preservation;  that  durinff  the 
winter  of  1894  and  1895  said  complainant* 
in  order  to  preserve  said  timber,  was  com- 
pelled to  cut  and  did  cut  about  180,000,000 
feet  of  logs,  and  for  the  sole  purpose  of  pres- 
ervation placed  the  same  in  said  river  and 
its  tributaries,  there  to  remain  tmtil  the 
complainant  could  float  said  logs  down  said 
river  and  streams  to  its  mills  to  be  manu- 
factured into  lumber;  that  it  was  not  the 
intention  or  purpose  of  the  complainant 
after  the  opening  of  navigation  ana  during 
the  season  of  1896  to  remove  all  said  logs 
but  onlv  such  amount  as  could  be  manu- 
factured at  its  said  mills  during  the  sea- 
son, and  that  the  capacity  of  said  mills 
did  not  exceed  about  the  amount  of  40,000,- 
000  feet  per  annum,  as  hereinbefore  stipu- 
lated. 

"3.  That  the  navigation  of  said  river  and 
stream  is  closed  by  reason  of  the  formation 
of  ice  about  the  1st  of  December  of  each 
year,  and  is  not  open  until  after  the  Ist  off 
May,  following  in  each  year. 

"4.  That  in  the  month  of  Aug;aat«  w«  ^^ 
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189C,  the  complainant's  said  mills  were  de- 
stroyed by  fire,  and  that  thereafter  it  be- 
came necessary,  and  the  complainant  did 
transport  said  logs  by  the  Chicago,  Mil- 
waukee &  St.  Paul  Railway,  from  Ontona- 
gon to  its  sawmills  located  at  Green  Bay, 
m  the  state  of  Wisconsin.  That  in  the  reg- 
[86]ular  prosecution  of  its  business  of  *manu- 
factunng  said  logs  into  lumber,  said  com- 
plainant has  not,  during  any  season  since 
1896,  transported  a  larger  quantity  of  said 
logs  than  it  could  manufacture  into  lumber 
lit  its  mills  at  Green  Bay,  said  quantity  be- 
ing on  an  average  of  less  than  40,000,000 
feet  of  logs,  board  measure. 

"5.  That  for  the  purpose  of  preserving 
said  logs  and  preventing  tlie  same  from 
floating  down  said  river  and  into  Lake  Su- 
perior, said  complainant  was  compelled  to 
and  has  utilized  certain  jam  piers,  booms, 
and  appurtenances  constructed  by  the  plain- 
tiflf  across  said  river,  more  than  1  mile 
above  the  mouth  thereof,  and  beyond  the 
limits  of  said  village  of  Ontonagon;  that 
by  reason  of  said  appliances  said  logs  have 
been  held  in  said  river  and  upon  the  banks 
thereof  above  said  jam  piers,  booms,  etc., 
said  complainant  only  passing  through  said 
piers  such  quantities  as  it  could  transport 
and  manufacture  into  lumber  at  its  said 
mills  from  time  to  time  during  each  succes- 
sive season  since  the  year  1896;  that  dur- 
ing each  successive  season  it  has  been  the 
usual  and  necessary  practice  of  the  com- 
plainant to  pass  through  said  piers,  booms, 
etc.,  such  quantities  of  logs  as  said  railway 
company  could  furnish  facilities  for  trans- 
portation., thence  down  the  river  to  the 
place  of  delivery,  as  described  in  tf  2  of  an- 
other stipulation  of  facts  made  herein,  to 
said  railway  company,  to  be  loaded  upon 
cars  for  transportation,  and  that  said 
place  of  dcliveiy  was  near  the  mouth  of 
said  river  and  within  the  corporate  limits 
of  said  defendant  the  village  of  Ontona- 
gon; that  all  of  said  logs  so  delivere<l  to 
said  railway  company  are  transported  over 
its  lines  to  Green  Bay,  Wisconsin,  leaving 
the  state  of  Michigan  at  a  point  near  the 
village  of  Iron  Mountain,  in  said  state. 

"6.  That  at  the  close  of  the  season  of 
1898  the  logs  in  controversy  were  held  by 
said  complainant  and  detained  and  pre- 
served by  said  jam  piers,  booms,  etc.,  in  said 
Ontonagon  river,  al)ove  and  beyond  the  lim- 
its of  said  defendant  the  village  of  Ontona- 
gon, waiting  the  delivery  for  transportation, 
as  aforesaid,  during  the  following  season  of 
the  year  1899,  and  that  all  of  said  logs  were 
a  part  of  the  entire  quantity  cut  and  put  in 
said  river  during  the  winter  of  1895  and 
1896,  and  had  since  that  date  been  so  held 
[87]iuid  detained  by  the  complainant  in  its  •reg- 
ular course  of  business;  that  all  of  said 
logs  were  so  held  and  detained,  and  by  rea- 
son of  the  ice  'in  said  river  could  not  be 
lloated  down  the  same  until  about  the  mid- 
dle of  May,  1899,  and  that  said  logs  so  as- 
sessed, as  charged  in  said  bill  of  complaint, 
were  not  at  the  time  said  assessment  was 
made,  and  on  the  2d  Monday  of  April,  A.  D. 
1899,  were  not,  except  as  stated  in  H  4  of 


another  stipulation,  made  herein,  and  nev«r 
had  been,  within  the  corporate  limits  of  the 
said  defendant  the  village  of  Ontonagon. 

"7.  That  the  logs  in  controversy  at  the 
time  said  assessment  was  made  by  said  de- 
fendant the  village  of  Ontonagon  were  and 
had  been  for  more  than  one  year  prior  there- 
to, in  the  manner  above  described,  held  and 
detained  by  the  complainant  within  the 
municipal  limits  of  the  township  of  McMil* 
Ian,  in  said  county  of  Ontonaeon,  and  were 
assessed  for  the  purpose  of  levying  a  tax 
thereon,  for  the  year  1899,  bj  the  proper 
officers  of  said  township  of  McMillan,  claim- 
ing the  right  so  to  do  under  the  general 
statutes  and  laws  of  the  state  of  Michiffan. 

"It  is  further  stipulated  and  admitted  bj 
the  parties  to  this  stipulation  that  the  aa- 
sessment  of  the  complainant's  logs  in  oon- 
trovcrsy  was  not  valid  unless  it  shall  be  hdd 
as  a  question  of  law  that  the  defendant  the 
village  of  Ontona^n  had  the  legal  right  ta 
assess  said  logs  in  said  river  outside  and 
beyond  the  geographical  limits  of  said  vil- 
lage, as  being  in  transit,  under  the  statutes 
of  the  state  of  Michigan  in  such  case  made 
and  provided." 

The  other  stipulation  of  facts  referred  to 
is  as  follows: 

"1.  Complainant  shipped  by  rail  from 
tlie  village  of  Ontonagon  to  its  mills  ai 
Green  Bay,  Wisconsin,  for  sawing  there^ 
the  following  quantities  of  logs,  at  the  fol- 
lowing times,  out  of  its  logs  in  the  Ontona- 
gon river,  described  in  the  bill  of  com- 
plaint: 

*Torty-two  million  feet  in  the  season  of 
1897 ;  37,000,000  feet  in  the  season  of  1898, 
and  14,000,000  feet  in  the  season  of  1899  np 
to  the  date  of  the  seizure  of  logs  by  the  Til- 
lage of  Ontonagon  for  the  satisfaction  of 
the  tax  levied  and  assessed  in  and  by  said 
village  in  the  year  last  named. 

"2.  Within  Uie  village  of  Ontonagon,  la, 
and  has  been,  situated  *in  and  thioughoat[8l 
the  year  1899  the  last  boom  or  sorting  gap 
in  said  river,  from  which  complainant's  losa 
in  said  river  are  taken  and  placed  upon  the 
railroad  cars  for  shipment  to  its  said  milla 
at  Green  Bay,  and  said  boom  or  sorting  gap 
is  the  last  place  in  said  river  where  said 
lugs  are  floated  before  shipment  by  rail  aa 
aforesaid. 

"3.  During  the  season  of  1899,  beginning 
about  June  1,  and  up  to  the  time  of  the 
seizure  above  mentioned,  about  —  million 
feet  of  Uie  ten  (10)  million  feet  of  loga 
mentioned  in  the  bill  of  complaint,  were 
driven  down  the  said  river  from  the  boom, 
pier  jam,  or  sorting  grounds  outside  of  said 
village,  to  the  boom  or  sorting  gap  within 
said  village,  above  described,  and  shipped 
thence  by  rail  to  complainant's  said  milla 
at  Green  Bay. 

*'4.  About  500,000  feet  of  complainant'^ 
said  logs  in  said  river  have  been  (in  said 
river  of  slough)  constantly  within  said  Til- 
lage since  1898,  for  the  purpose  of  ship- 
mont  by  rail  to  the  destination  as  aforesaid. 

"5,  The  village  of  Ontonagon  is  a  dulj  in- 
corporated village  under  the  general  law  of 
Michigan,  to  wit:  act  No.  3  of  the  Laws  of 
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3fichigan  of  the  year  1896,  entitled  'An  Act  Wall.  557,  19  L.  ed.  999;  State  Freight  Tarn 

*to  Provide  for  the  Incorporation  of  Villajjee  Case,  15  Wall.  272,  auh  nom.  Philadelphia  d 

i^ithin  the  State  of  Michigan,  and  Defining  R.  R,  Co.  v.  Pennsylvania,  21  L.  ed.  161. 

Thdr  Powers  and  Duties,'  and  is  situate  on  Mr,   T.   L.   Cliadbonme   submitted  the 

said  river  and  in  the  township  of  Ontona-  cause  for  appellees: 

gon,  one  of  the  defendants  herein.  Michigan  is  not  the  only  state  having  leg- 

"6.  The  water  transit  of  said  logs  of  com-  islation  of  this  sort    There  is  similarlegis- 

plainant  has  heretofore  always  ceased  since  lation  in  at  lesust  Wisconsin  and  Maine. 

the    bumine    of    complainant's    mills,    de-  Wis.  Rev.  Stat.  1878,  §  1040;  Farmingdale 

scribed  in  the  bill  of  complaint,  in  said  vil-  v.  Berlin  Mills  Co.  93  Me.  333,  45  Atl.  39. 

lage,  whence  the  same  are  shipped  by  rail  The   statute   has   frequently  been   passed 

u  aforesaid.  upon  by  the  supreme  court  of  Michigan,  and 

"7.  Said    river    and    its    tributaries    are  no  question  of  its  validity  under  the  state 

streams  of  water  or  rivers,  all  within  the  Constitution  has,  so  far  as  the  cases  show, 

state  of  Michigan  and  within  the  county  of  ever  been  raised. 

Ontonagon     (and    as    to    some   small    part  Corning  v.  Masonville  Twp,  74  Mich.  177, 

within  the  counties  of  Gogebic  and  Hough-  41  N.  W.  831;  Pardee  v.  Freesoil  Ttcp,  74 

ton)    in   which   county   of   Ontonagon  said  Mich.  81,  41  N.  W.  867;  A7A;  ieapWa /ro?i  Co. 

Tillage  is  situated.  v.  Helena  Twp.  117  Mich.  211,  75  N.  W.  455. 

"8.  Pursuant  to  and  in  accordance  with  jjog^  are  in  transit  when  they  are  situate 

the  acts  of  the  l^slature  of  Michigan  men-  upon  a  body  of  water  intended  to  act  as  a 

tioned  in  the  answer  of  said  village  in  this  means  of  transport,  and  destined  to  some 

suit,  namely,  act  No.  319  of  the  Laws  of  point    upon    the   stream   or    water    beyond 

1893,  and  act  No.  263  of  the  year  1895,  and  where  they  lie. 

pursuant  to  and  in  accordance  with  a  vote  ^/^  Rapids  Iron  Co.  v.  Helena  Twp.  117 

fniiifk™  electors  of  the  said  village,  duly  held  Mich.  211,  75  N.  W.  455;  Mitchell  v.  Lake 

iwjtti«rein,  •and  pursuant  to,  and  in  accordance  7'^^.  126  Mich.  367,  85  N.  W.  865. 

^th  the  action  of  its  council,  said  villa^,  xhe  logs  were  not  exempt  from  state  taxa- 

m  the  year  1894,  borrowed  the  sum  of  thir-  tion  in  consequence  of  the  Constitution  of 

V  thousand  dollars    ($30,000),  and  issued  ^he  United  States. 

JJd  sold  its  bonds  therefor,  and  in  the  year  ^^^  y,  j^rrol,  116  U.  S.  517,  29  L.  ed.  715, 

1895    borrowed   the   further  sum  of   twelve  0  Sup.  Ct.  Rep.  476. 

«ousand  dollars   ($12,000),  and  issued  its  ^              *^ 

boftda  therefor;  and  all  of  said  bonds,  being  ^,     ,     . .      *-.  -r            1  i„^««^  *u^  r>«;« 

to  principal  aid  interest  about  fortj^  thou-  .    ^^^:  '/"'^''^^  MoKenna  delivered  the  opin- 

JWd   dollars  ($40,000),  were,  at  the  date  of   >'>n  °f  *''«  f"",':*^      . .,,  .     „,^^.^ 

«««»«  the  bill  of  complaint  in  this  cause,  .   The  contention  of  appellant  is  presented 

WrtiStanding.    and    said'  bonds    outstanding  J"   three   propositions:      H'   That   thejil- 

Mtetitute  a  valid  charge  against  said  vil-  ?€"  °*  Ontonagon  had  no  power  to  asseM 

%e      and    against    the    taiable    property  ^^^  property  under  its  charter;  (2)    that 

thereof"                          ^    "^           F    r='>'j'  the  legislature  could  not  confer  such  power; 

(3)  that  the  property  was  in  the  course  of 

'^»-.  Edwin   Walker  argued   the  cause  transportation   within  the  meaning  of  the 

»»4    filed  a  brief  for  appellant:  ??"?J^'«  "i""**  °'  *•"*  Constitution  of  the 

I*Ke  village  of  Ontonagon  had  no  power  to    United  btates^ .,„j„^,t„„*      w 

«»««s  proplrty  for  taxation  and  levy  taxes  ,,^-  if"?    Tl    ^Tv.»  LT  f  ^^SS"  HW 

«.*r«„P  e^p^t  as  specifically  eonfefred  by  ^uthtl^the  assessment                                 ' 

t^«^^  «.„cral  or  special  statutes  of  the  state  of  ""2*!"'^rsul;iiu  UasTroposiUon  would  em- 

f^v^?*"*rr.                n/»  ortA    a-tj     tmii   tic  barrass    the    power    of    the    state, — indeed, 

Coi^^!fi:^°g??o^^iT^^^  ^'^^ke   it   impotent   to   deal    with  Uie  condi^ 

a^i^^^.r*1j  y^,l^^,^H?'1     7'  ^1  ^  ti«n«  there  eSsting.     The  statute,  no  doubt, 

«u^    «o  P^  \f  f  i'  ^^^'^'ol?  r   '^r%  ^vas  enacted  a^  a  means  to  subject  property 

««^  «»/^-  352,  8  Am.  Rep,  255;   Enghsh  ^  taxation  which  had  no  definite  or  endur- 

'•r^^^'x      r  lv?\.*              I J       ^  1     ,     .  ing  locality,  and  because  of  the  clash  or  con- 

^*^e  state  of  Michigan  could  not  by  legis-  f^^j^^    of    jurisdictions.     In    such    circum- 

«^ve  grant  authorize  the  village  of  Ontona-  glances    experience,  probably,  demonstrated 

SS    ^.^»™P^««  ?  ^'f^^P??  the  property  of  ^^^^^^  property  escaped  taxaUon  or  was  dif- 

^^nresidents,  when  the  situs  of  such  prop-  fjeult   to   tax,   or   that    controversies   arose. 

i^Tj^r   ^^"            municipal   limits  and  j^^  .^^g  competent  for  the  legislature  to  de- 

l^n      °ii/    4       oo  TiT     oo  4    n/»   i       T^  ^^at  either  result  by  giving  moving  prop- 

H'cZte  V.  Weston,  22  Mo.  384,  QG  Am.  Dec.  ^^    ^  definite  situs  as  of  some  day.     Nor  is 

""J-^iRe  Assessment  of  Lands,  GO  N.  Y.  398;  that  power  impugned  by  the  principle  that 

^V7<7  v.  Glasgow,  2  Bush,  594;  St.  Louis  v.  protection  is  the  consideration  of  taxation. 

^*?;</»n«  Ferry  Co.  11  Wall.  430,  20  L.  ed.  xhere    is     protection     during    the    transit 

*^'*»  through  the  municipalities  of  the  state  and 

iT^e  statute  of  the  state  of  Michigan,  un-  at    its    termination    in    the    state, — protec- 

^^^  and   by   authority  of    which    the   com-  tion  accommodated  to  the  kind  of  property 

P)ainant'3  property  was  assessed  for  taxa-  and  as  efficient  as  links  are  to  the  continu- 

t^»on,  is  in  contravention  of,  and  repugnant  ity  of  a  chain. 

to.  the  Constitution  of  the  United  States.  There  is  nothing  in  the  cases  cited  by  ap- 

Coe  v.  £;rro/,  116  U.S.  517,  29  L.  ed.  715,  pellant   which    sustains   the   opposite  view. 

8  Sup.  Ct    Rep.  475:   The  Daniel  Ball,   10  Tiigg    v.  Glasgow,  2    Bush,    594,    seems   to 
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have  turned  upon  the  interpretation  of  a 
state  statute.  Under  a  statute  of  the  state 
the  town  of  Glajscow  was  authorized  to  sub- 
scribe to  the  stock  of  a  railroad,  and  hj  the 
[01]oharter  of  *the  town  it  was  the  duty  of  the 
trustees  to  "levy  an  ad  valorem  tax  on  tlie 
property,  both  real  and  personal,  within 
saia  town  that  is  listed  for  state  purposes, 
including  the  amount  given  in  under  the 
equalization  law,  sufficient,"  etc. 

By  an  amendatory  act  it  was  provided 
that  "all  the  taxable  property  in  said  town 
on  the  10th  of  April  snail  be  subject  to  tax- 
ation for  the  payment  of  said  subscrip- 
tion;" and  it  also  provided  that  the  taxa- 
ble property  in  said  town  which  may  have 
been  removed  without  its  limits  between  the 
1st  of  January  and  the  10th  of  April,  for 
the  purpose  of  evading  the  ta±,  should  be 
listea  for  taxation. 

The  court  held,  as  we  understand  its  opin- 
ion, that  proper^  to  be  subject  to  taxation 
under  the  statute  must  be  in  the  town.  If 
it  had  been  taken  out  to  avoid  taxation,  it 
was  subject  to  taxation  when  brought  back. 

8i.  Louis  v.  Wiggins  Ferry  Oo,  11  Wall. 
423,  20  L.  ed.  192,  was  also  an  interpreta- 
tion of  the  state  statute.  The  city  of  St. 
Louis  had  power  to  tax  all  property  within 
iJie  oity.  It  was  held  under  the  circum- 
stances of  the  case  that  the  ferryboats  of 
the  ferry  company  had  their  situs  in  the 
state  of  Illinois.    It  was  said: 

"Their  relation  to  the  city  waj9  merely 
that  of  contact  there,  as  one  of  the  termini 
of  thdr  transit  across  the  river  in  the  pros- 
ecution of  their  business.  The  time  of  such 
contact  was  limited  by  the  city  ordinance. 
Ten  minutes  was  the  maximum  of  the  stay 
tiiey  were  permitted  to  make  at  any  one 
time.  The  owner  was,  in  the  eye  of  the 
law,  a  citizen  of  that  state,  and  from  the 
inherent  law  of  its  nature  could  not  emi- 
grate or  become  a  citizen  elsewhere.  As  the 
boats  were  laid  up  on  the  Illinois  shore 
when  not  in  use,  and  the  pilots  and  engi- 
neers who  ran  them  lived  tinere,  that  local- 
ity, under  the  circumstances,  must  be  taken 
to  be  their  home  port.  They  did  not  so 
abide  within  the  city  as  to  become  incorpo- 
rated with  and  form  a  part  of  its  personal 
property." 

In  Wells  V.  Weston,  22  Mo.  384,  66  Am. 
Dec.  627,  and  Re  Assessments  of  Lands,  60 
N.  Y.  398,  the  property  taxed  was  real 
estate. 

The  purpose  of  the  statute  of  Michigan 
is  to  assess  the  forest  products  of  the  state, 
— things  which  are  a  part  of  the  general 
[02]*property  of  the  state.  Those  "in  transit" 
are  assessable  according  to  their  destina- 
tion. If  that  he  "some  place  within  the 
state,"  the  property  is  to  be  "assessed  in 
such  place;"  if  that  be  "some  place  without 
the  state,"  the  property  is  to  be  assessed  at 
the  place  in  the  state  "nearest  to  the  last 
boom  or  sorting  gap  of  tJie  same  in  or  bor- 
dering on  the  state  in  which  said  property 
will  naturally  be  the  lajst  floated  during  the 
transit  thereof." 

But  it  is  also  provided  that  "in  case  the 
transit  of  any  such  property  is  to  he  other 


than  through  any  toateroourse  in  or  hordm^ 
ing  on  this  state,  then  suoh  assessmm^ 
shall  he  made  at  the  point  v>here  such  prop- 
erty  toill  naturally  leave  the  state  in  the 
ordinary  course  of  its  transit,** 

We  may  assume  for  the  present  that  the 
property  was  in  transit  and  to  some  place 
without  the  state.  Was  the  "transit  to  be 
other  than  throuffh  any  watercourse  in  or 
bordering  on"  the  state  T  The  appellant 
contends  that  it  was,  because  it  was  to  be 
by  water  and  by  rail;  in  other  words,  the 
transit  was  not  to  be  exclusively  "through 
any  watercourse."  But  to  give  that  mean- 
ing to  the  statute,  words  must  be  added  to 
it.  It  must  be  made  to  read  other  than  e«- 
clusively  or  wholly  or  entirely  "througb 
any  watercourse."  One  of  these  woraa 
must  be  added  to  make  the  sense  contended 
for.  The  word  "other"  is  used  to  expreee 
a  difference, — the  difference  bein^  between 
a  transit  which  is  and  one  which  is  not 
through  any  (the  word  is  significant) 
watercourse. 

The  transit  in  controversv  was  to  be 
through  (by  means  of)  the  Ontonagon  riy- 
er,  certainly  a  watercourse,  and  by  the  Chi- 
cago, Milwaukee,  &  St.  Paul  Railway,  and 
therefore  the  property  was  properly  as- 
sessed by  the  village  of  Ontonagon,  that  be- 
ing the  place  in  the  state  nearest  to  the  last 
boom  or  sorting  gap  of  the  stream  in  or 
bordering  on  the  state  in  which  said  prop- 
erty naturally  would  be  and  was  intended 
to  be  last  floated  during  the  transit  thereof. 

3.  Was  the  transit  interstate  commeroet 
We  agree  with  counsel  that  it  is  unimpor- 
tant in  determining  an  answer  whether  the 
transit  "was  by  water  or  by  railroad,  or 
both  water  and  railroad."  But  no  purpose 
bo  burden  interstate  commeroe  is  *eviaent[9< 
in  the  statute,  and  the  power  of  the  state  to 
tax  everything  which  is  part  of  what  has 
been  called  "fiie  general  property,"  or  "the 
general  mass  of  property,"  of  the  state,  is 
undoubted.  But  things  which  have  been 
brought  to  a  state  may  not  have  reached 
that  condition.  Things  intended  to  be  sent 
out  of  a  state,  but  which  have  not  left  it» 
may  not  have  ceajsed  to  be  in  that  condition. 
The  exact  moment  in  either  case  may  not 
be  easy  to  point  out, — may  be  confused  bj 
circumstances, — ^and  the  confident  assign- 
ment of  the  property  as  subject  or  not  sub- 
ject to  taxation  is  not  easily  made.  F6r- 
tunately  we  are  not  without  illustratiooe 
in  prior  cases,  and  in  Kelley  v.  Rhoads,  188 
U.  S.  1,  ante,  359,  23  Sup.  OL  Rep.  259, 
decided  concurrently  with  this,  we  expren 
the  principles  of  decision. 

In  Broxcn  v.  Houston,  114  U.  8.  622,  29 
L.  ed.  257,  6  Sup.  Ct  Rep.  1091,  the  prop- 
erty (coal  in  baiges)  had  reached  the  statie, 
but  was  yet  in  the  boats  in  which  it  had 
been  brought  into  the  state.  While  on  the 
barges  it  was  offered  for  saJe.  It  was  held 
it  had  become  part  of  the  property  of  the 
state  and  was  subject  to  taxation.  Pifte- 
hurg  d  8.  Coal  Co.  v.  Bates,  156  U.  8.  677, 
39  L.  ed.  538,  5  Inters.  Com.  Rep.  30,  16 
Sup.  Ct.  Rep.  415,  had  facts  assimilating  It 
to  the  catte  at  bar«  and  it  was  affirmed  oa 

188  17.  S. 


1902.  Diamond  Match  Co.  v.  Village  op  Ontonagon.  98-06 

the  authority  of  Broum  v.  Houston.  As  in  common  carrier  for  transportation  out  of 
the  latter  case^  the  tax  was  on  coal  in  the  state  to  the  state  of  their  destination, 
bar^  shipped  from  the  mines  in  Pennsyl-  or  have  started  on  their  ultimate  passage 
vania,  and  consigned  to  New  Orleans,  to  that  state.  Until  then  it  is  reasonable 
Louisiana.  The  coal,  however,  had  not  to  regard  them  as  not  only  within  the 
reached,  m  the  coal  in  Brown  v.  Eouatonf  state  of  their  origin,  but  as  a  part  of  the 
its  exact  destination.  To  accommodate  the  general  mass  of  property  of  that  state,  sub- 
exigencies  of  the  owner's  business,  the  ject  to  its  jurisdiction,  and  liable  to  taxa- 
barges,  "about  one  hundred  in  number,  were  tion  there  if  not  taxed  by  reason  of  their  be- 
stopped  and  moored  in  the  Mississippi  riv-  ing  intended  for  exportation,  but  taxed 
er,  at  a  convenient  mooring  place  about  9  without  *any  discrimination,  in  the  usual [95] 
miles  above  the  port  of  Baton  Rouge."  The  way  and  manner  in  which  such  property  is 
coal  was  held  subject  to  taxation.  taxed  in  the  state." 

In  Coe  V.  Errol,  116  U.  S.  517,  29  L.  ed.        And  further: 
715,  6  Sup.  Ct.  Rep.  475,  logs  which  hod       **But   no   definite   rule  .has  been  adopted 

been  cut  in  the  state  of  Maine,  and  others  with  regard  to  the  point  of  time  at  wnich 

which    had   been   cut   in   the   state  of  New  the  taxing  power  of  the  state  ceases  as  to 

Hampshire,  were  floated  in  course  of  trau-  goods  exported  to  a  foreign  country  or  to 

sit   down   a   stream    in   New  Hampshire  to  another  state.     What  we  have  already  said, 

the    town    of    Errol,  in    the    latter    state;  however,   in   relation   to  the   products  of  a 

thence  to  be  floated  down  the  Androscoggin  state   intended   for   exportation   to  another 

river  to  the  state  of  Maine.     The  town  of  state  will  indicate  the  view  which  seems  to 

Errol  assessed  upon  the  property  a  county,  us  the  sound  one  on  that  subject,  namely 

town,   school,   and    highway   tax.     The  tax  that  such  goods  do  not  cease  to  be  part  of 

was  sustained  by  the  supreme  court  of  the  the  general  majss  of  property  in  the  state, 

sUte  of  New  Hampshire  as  to  the  logs  cut  subject  as   such   to  its   jurisdiction  and  to 

«]in  that  state,  and  abated  a^  to  'those  cut  in  taxation  in  the  usual  way,  until  they  have 

Maine.     The  judgment  was  affirmed  by  this  been  shipped  or  entered  with  a  common  car- 

^"^  rier  for  transportation  to  another  state,  or 

Mr.  Justice  Bradley,  delivering  the  opin-  |,ave  been  started  upon  such  transportation 

ion  of  the  court,  expressed  the  contentions  \^    ^    continuous    route    or    journey.      We 

of  the  parties  in  two  questions:  think  that  this  must  be  the  true  rule  on  the 

"Are  the  products  of  a  state,  though  in-  gu^ject.     It  seems  to  us  untenable  to  hold 

tended  for  exportation  to  another  state,  and  ^^j,^^  ^  ^^  ^  l^^^d  is  exempt  from  taxa- 

partially  prepared  for  that  purpose  by  be-  ^.^„  ^^^^.^{  l,^^.^„^^  .^^  j     ^     \^  ^  i^. 

ing   dejwsited  at  a   place  or   po^^^^^  ^^^^^  ^   foi    exportation.     If  such   were  the 

ment   within    the   state,  liable   to  be  taxed       ,    .  i  a      jx.  ii  u        i-u* 

iike  other  property  within  the  stato?  J^l^  .^'^  "J^".^  '^^f  ^^T  ^^^^  »>e  'lothing 

"Do  the  bwner's  state  of  mind  in  relation  .^"^  the  lands  and  real  estate  to  bear  the 

to  the  goods,— that  is,  his  intent  to  export  ^^^s.     Some  of  the  western  states  produce 

them,— and    his    partial    preparation   to  do  very  little  except  wheat  and  corn,  most  of 

so,    exempt  them   from   taxation?     This   is  which  is  intended  for  export;  and  so  of  cot- 

tho  precise  question  for  solution."  ton   in  the  southern  states.     Certainly,  as 

It  is  obvious  that  like  questions  could  be  long   as   these   products    are   on   the   lands 

framed  upon  the  facts  of  the  case  at  bar  to  which  produce  them,  they  are  part  of  the 

Express    the    propositions    presented.      Mr.  general  property  of  the  state.     And  so  we 

vTxjstice    Bradley's    observations,    therefore,  think  they  continue  to  be  until  they  have 

bc5conic    pertinent    and    decisive.      He    dis-  entered  upon  their  final  journey  for  leaving 

<ivissed  every  consideration.     He  clearly  ex-  the  state  and  going  into  another  st^te.     It 

Hibited  the  extent  of  the  power  of  the  state  is  true,  it  was  said  in  the  case.  The  Daniel 

Over  the  property  within  it,  whether  in  mo-  Ball,  10  Wall.  557,  505,  sub  nom.  The  Dan- 

t-ion  or  at  rest,  though  destined  for  points  id  Ball  v.   United  States,   19  L.  ed.   1002: 

Out  of  it.     He  said:  'Whenever  a  commodity  has  begun  to  move 

*'There  must  be  a  point  of  time  when  they  as  an  art.icle  of  trade  from  one  state  to  an- 

C^oods  destined  to  other  states]  cease  to  be  other,  commerce  in  that  commodity  between 

governed   exclusively  by  the  domestic  law,  the  states  has  commenced.*     But  this  move- 

^nd  begin  to  be  governed  and  protected  by  ment  does  not  begin  until  the  articles  have 

t-he  national  law  of  commercial  regulation,  been  shipped  or  started  for  transportetion 

*ind  that  moment  seems  to  us  to  be  a  legiti-  from  the  one  stiite  to  the  other.     The  car- 

Uiate  one  for  this  purpose,  in  which  they  rying  of  Lhem  in  carts  or  other  vehicles,  or 

Commence  their   final   movement  for  trans-  even  floating  thorn,  to  the  depot  where  the 

portation  from  the  state  of  their  origin  to  jouiney  is  to  commence,  is  no  part  of  that 

that  of  their  destination.     W^hen  the  prod-  journey." 

ticts  of  the  farm  or  the  forest  are  collected       These  cases  are  referred  to  in  Kelley  v. 
and  brought  in  from  the  surrounding  coun-  llhoads,    188    U.    S.    1,   ante,    359,   23    Sup. 
try  to  a  town  or  station  serving  as  an  en-  Ct.  Kep.  259,  as  dtlining  the  taxing  power  of 
trepot  for  that  particular   region,  whether  a   state.     And   their   substance  is   declared 
on   a   river  or   on   a  line  of    railroad,  such  to  be  **that  while  the  property  is  at  rest  for 
products  are  not  yet  exports,  nor  are  they  an  indefinite  *time  awaiting  transportation, [06] 
in   process  of  exportation,   nor   is  exjwrta- 1  or  awaiting  a  sale  at  its  place  of  destina- 
tion begun  until  they  are  committed  to  the  tion,  or  at  an  intermediate  point,  it  is  sub- 
188  V.  8.  ^»^ 
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jcct  tu  taxuttoD.     But  if  it  be  utuaJlf  Id  openiiv   of   tiftTiga.tioii    of   tht   river   (pre- 

transit  to  another  itate,  it  becomet  the  gub-  aumabn  in  the  aprins  or  aunimer  of  iSM 

iuct  of  interatate  commerce,  and  ii  exempt  and  18S7},  and  from  thai  date  wen  in  eon- 

Irom  local  asseument."  tinuoiu    transit   as    subjects   of    intertt»t>a 

In  further  specialization  of  theaa  propo-  commerce,  and  exempt  from  taxation.     The 

sitione  wa  may  say  that  tba  cases  establish  contention  is  more  extreme  tiian  tlwt  mad* 

that  there  may  be  en  interior  movement  of  and  rejected  in  Coe  v.  Errot. 

property   which   does   not  constitute   inter-  i>ecree  affirmed. 
state  commerce,  though  property  come  from 

or  be  destined  to  another  s^te.     In  the  one  

case,  tbougb  it  have  not  reached  its  place 

of   disembarkation   or   delivei;   it   may   be  CORNELIUS    K.    O.    BILUNOS    and    A1- 

taxed.     114  U.  S.  022,  29  L.  ed.  267,  6  Sup.  bert  M.  Billinga  Ruddock,  Plffi.  in  Err., 

Ct  Rep.   lOBI.     In  Uie  other  case,  unUl  it  v. 

be  shipped  or  started  on  its  flnal  journ^  PEOPLE  OF  THE  STATE  OF  lUJNOIS 

it  may  be  taxed.     116  U.  S.  617,  29  L.  ed. 

71S,  6  Sup.  Ot.  Hep.  475.  (See  8.  C.  Beporter'a  ed.  ST-IM.) 

The  case  at  bar  falls  within  this  princi- 
ple. It  is  alleged  in  the  bill  that  d  ^ 
the  winters  of  1896  and  ISSS  the  plaintiff 
cut,  hauled,  and  put  into  the  Ontonagon 
river  and  ita  tribuUriee  180.000.000  feet  of  .^j,^  ,  p^„t|on  ot  the  l.w.  I.  »ot  d«>M 
log*  for  the  purpose  of  saving,  protecting,  ,,,  ,^  j,,,^^^  inSerltance  tsi  1s»  becaoM. 
and  preserving  the  aame;  that  said  lumber  under  tlist  sutule  is  Interpreted  snd  en- 
was  more  than  plaintiff  could  utilize  in  any  forced  bj  tbe  state  courts,  ceruin  life  eststea 
one  season  at  ita  mills,  and  it  waa  not,  msj  t>e  taxed  when  tbe  remnlnder  la  to  Ila- 
therefore,  the  intention  at  the  opening  of  «■!  descendants  o(  tbe  decedent,  but  not  when 
the  streams  to  make  a  clean  drive  of  the  ^be  remainder  Is  to  collaleral  belta  or 
aame,  but  only  to  take  down  the  streams  strsngen  In  blCNWl. 
the  following  spring  and  summer,  and  eacb 

succeeding  driving  season,  the  number  com-  [No.   100.] 
plainant    could    utilize;    that    complainant 
iras,  at  the  time  the  logs  were  cut  and  put 
in  the  streams,  an  owner  ot  lumber  mills 
situated  at  or  near  the  corporate  limite  of 

the  Tillage  of  Ontonagon ;   that  said   mills  jjf  ERROR  to  the  Supreme  Court  of  tlM 

were  destroyed  hy  fire  in  the  fall  of   18B6,  [    gt^te  of   Illinois   to  review   a  judgiiMit 

and  were  not  rebuilt,  and  that  after  the  de-  ^^ich    affirmed    a   judgment   order  ^   Um 

struction  thereof  plaintiff  destined  the  logs  County  Court  of  Cook  County  assesabu  U 

for  its  mills  at  Green  Bay,  Wisconsin,  but  inheritance  tax  on  certain  life  taUtnT  Af- 

that  it  was  not  its  intention  to  take  to  said  firmed. 

mills  during  any  one  summer  any  more  than  See  same  case  below,  189  111.  472,  89  N.  B. 

auffident   for   its   purposes,  and   not   to   ex-  798. 

ceed    generally    20,000,000    feet,— according  The  facts  ij-e  stated  in  the  opinion, 

to    the    stipulation     40,000.000     feet.     Tlie  Ur.    James    F.    Heacher    argued    Om 

route  of   the  logs   from   the  forests  to  the  cause,  and,  with   Mr.    H'illiam  D.   Oiithrit, 

mills  is  described  as  follows:  Bled  a  brief  for  plaintiffs  in  error: 

"They  are  driven  down  the  tributaries  of  A   statute  is  not  constitutional  whiclt  ae- 

aaid    Ontonagon    river    inte    the   stream  of  lects  particular  individuals  from  a  claaa  or 

said  river,  and  thence  down  said  Ontonsgon  locality,  and  subjects  them  to  peculiar  rules, 

river  to  a  point  at  or  near  the  mouth  there-  or  imposes  upon  them  special  obligationa  or 

[97]of,  in  the  •township  ot  Ontonagon,  to  the  burdens  from  which  others  in  the  same  lo- 

sorting  grounds  and  pier  jama  ot  the  com-  i^ali^y  or  class  are  exempt, 

plainant;  they  are  then  loaded  aboard  cars  Cooley,  Const.  Lim.  6th  ed.  481.  483. 

and  shipped  by  rail  to  Green  Bay,  Wiscon-  ^he  legislature  may  regulate  tbe  devoln- 

siD,  tHa  tlie  Chicago,  Milwaukee,  &  St.  Paul  »">"  "J  property,  but  when  it  so  regulates  it 

Hallway,  and  pass  out  of  the  state  of  Michi-  >""'*  tj*'"*  the  constituents  of  a  class  alik«; 

gan   at   a   poi^  near   the   village  of   Iron  "nd   when   .t  discriminates  aga.nst  consfat- 

Mountain,  in  said  state."  Note. — On   Inheritance  <md  titcteuio*   tttee 

The  number   of  the  logs   shipped   by    rail  -■«   ""'f    to  He    Howe    <N^   T.)    2    L.   B.    A, 

levy  of  the  tax  complained  ot  is  given   in  „    ^    j^q  .  ^,  Rom.me   (N.  Y-)   12  U  B.  A. 

the  stipulation  of  facts,  and  it  is  stipulated  ^^■^  .  UBgoan  v.  UUimIi  Tmst  k  Sav.  Bank,  41 

that   "about   E00,000   feet  of  complainant's  i..  ed.  D.  8.  103T. 

said  logs  in  said   river  have  been    (in  said  At   lo   (he  validity   of  oloti   leoUluHan     sss 

river  of  slough)    constantly  within  said  vil-  State   v.    Goodwill    (W.    Vs.)    9   L.    R.    A.   Wl. 

lage   since   1898,  for   the   purpose   of   ship-  ««^  ""^   '^f''  '    l-"""  O***   "1  I-  »-  A- 

ment   by   rail   to.   the   destinaUon  as  afore-  ^;    ,„   co»s«t.«oa«J   <>«i<al«iF  «f  pHrttmm. 

»>d-  iMMunitla,     Md     prDteottos — see     Loalarllle 

The   appellant's    contention    is    that    the  tjsretj  Vault  A  T.  Co.  t.  IxMilSTllle  A  N.  B.  Co. 

laoveiaetit   ot   the   Jooa   commenced   at   tho  (Ky.)  14  L.  B.  A.  STB.  odO  UM*. 

*oo  isa  u.  a. 
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uents  of  a  doss,  it  invadeB  tlie  oonstitutional 
right  of  the  ooDstitoeiits  thus  diiBoriiiiinated 
igaiiwt. 

Frt^rer  v.  People,  141  111.  180,  16  L.  R.  A. 
492,  31  N.  E.  395. 

An  individual  is  denied  the  equal  protec- 
tion of  the  laws  if  his  property  is  subiected 
by  the  state  to  higher  taxation  Uian  is  im- 
posed upon  like  property  of  other  individuals 
In  the  same  community. 

Fire  Aeao,  of  Philadelphia  v.  New  York, 
119  U.  S.  110,  30  L.  ed.  342,  7  Sup.  Ct.  Rep. 
108. 

No  person  in  a  class  shall  be  treated  other- 
wise than  or  differently  from  every  other 
person  in  the  same  class,  under  the  like  cir- 
cumstances. 

Connolly  v.  Union  Sewer  Pipe  Co,  184  U. 
8.  540,  46  L.  ed.  679,  22  Sup.  Ct.  Rep.  431; 
Magoun  v.  Illinois  Trust  <£-  8av.  Bank,  170 
XT.  8.  293,  42  L.  ed.  1043,  18  Sup.  Ct.  Rep. 
594;  State  v.  Julow,  129  Mo.  163,  29  L.  R. 
-A.  267,  31  S.  W.  781. 

The  power  of  the  state  to  clajssify  is  not 
denied;  but  "the  power  of  the  state  stops 
mtt  injustica" 

Southeim  P,  Co,  v.  Railroad  Comra,  78 
:Fed.   236.  i 

The  classification  must  be  based  upon  some 
treasonable  ground. 

Kentucky  Railroad  Tax  Cases,  115  U.  S. 
S21,  sub  nom,  Cincinnati,  N,  0.  d  T,  P,  R. 
<7o.  V.  Kentucky,  29  L.  ed.  414,  6  Sup.  Ct. 
K  57;  Re  Qrice,  79  Fed.  627;  Cooley, 
?axn.  215;  State  v.  Loomis,  115  Mo.  307,  21 
R.  A.  789,  22  S.  W.  350. 
Such  classification  "  must  be  so  general  as 
bring  within  its  limit  all  those  who  are 
substantially  the  same  situation  or  cir- 
^dimstanoes." 

Uppman  v.  People,  176  111.  101,  51  N.  E. 
«72;  RiicKie  v.  People,  155  III.  98,  29  L.  R. 
-^.  79,  40  N.  W.  454;  Fror^  v.  People,  141 
HU.  171,  16  L.  R.  A.  492,  31  N.  E.  395. 

The  devolution  of  property  upon  death  in- 
"^olves  a  transaction  which  is  a  fit  and 
;^roper  subject  of  taxation,  wholly  irrespec- 
"^ive  of  the  power  to  regulate  such  devolu- 
"tion. 

Knowlion  v.  Moore,  178  U.  S.  41,  44  L.  ed. 
^9,  20  Sup.  Ct  R(^.  747. 

Even  if  the  power  to  levy  an  inheritance 
"tax  depended  upon  the  right  to  regulate  in- 
lieritance  to  the  fullest  extent  that  may  be 
argued  on  behalf  of  the  defendant  in  error, 
nevertheless  the  constitutional  guaranty  of 
^ual  laws  would  be  applicable. 

Magoun  v.  Illinois  Tr%ut  d  Sav.  Bank,  170 
V,  8.  283,  42  L.  ed.  1037,  18  Sup.  Ct.  Rep. 
594. 

The  taxing  power  must  be  exercised  im- 
partially and  by  equal  laws,  and  taxes  must 
be  imposed  witiiout  discrimination  upon  all 
persons  fairly  within  the  same  class  and 
exercising  like  rights  or  privileges. 

Kentucky  Railroad  Taw  Oases,  115  U.  S. 
321,  sub  nom,  Cincinnati,  N.  0.  d  T.  P.  R. 
Co.  v.  Kentucky,  29  L.  ed.  414,  6  Sup.  Ct. 
Rep.  67;  Hayes  v.  Missouri,  120  U.  S.  68, 
30  L.  ed.  578,  7  Sup.  Ct.  Rep.  350;  Qiozza 
188  V.  S.  ^ 


v.  Tieman,  148  U.  S.  657,  37  L.  ed.  599,  13 
Sup.  Ct.  Rep.  721;  Getting  v.  Kansas  City 
Stock  Yards  Co.  183  U.  S.  79,  sub  nom. 
Getting  v.  Qodard,  46  L.  ed.  92,  22  Sup.  Ct 
Rep.  30:  Connolly  v.  Union  Sewer  Pipe  Co, 
184  U.  S.  540,  46  L.  ed.  679,  22  Sup.  Ct 
Rep.  431. 

Mr.  Howland  J.  Hamlin  submitted  the 
cause  for  defendant  im error: 

Plaintiffs  in  error  have  no  right  to  the 
legacy  before  the  inheritance  tax  is  paid, 
which  entitles  them  to  complain  of  the  tax 
as  against  the  state.  They  have  no  title 
until  the  tax  is  paid.  The  tax  is  not  im- 
posed upon  their  property  nor  upon  them, 
but  upon  the  right  of  their  testator  to  de- 
vise the  estate. 

United  States  v.  Peikins,  163  U.  S.  625, 
41  L.  ed.  287,  16  Sup.  Ct  Rep.  1073;  State 
V.  Dalrymple,  70  Md.  924,  3  L.  R.  A.  372, 
17  Atl.  82;  Plummer  v.  Goler,  178  U.  S.  115, 
44  L.  ed.  998,  20  Sup.  Ct  Rep.  774;  New 
York  V.  Roberts,  171  U.  S.  668,  43  L.  ed. 
323,  19  Sup.  Ct  Rep.  58. 

The  classification  here  complained  of  is 
based  upon  a  reasonable  ground. 

Magoun  v.  Illinois  Trust  d  Sav.  Bank,  170 
U.  S.  283,  42  L.  ed.  1037,  18  Sup.  Ct.  Rep. 
594. 

The  constitutionality  of  the  Illinois  in- 
heritance tax  law  is  not  now  open  to  review. 

Kochersperger  v.  Drake,  167  111.  122,  41  L. 
R.  A.  446,  47  N.  E.  321;  Magoun  v.  Illinois 
Trust  d  Sav.  Bank,  170  U.  S.  283,  42  L.  ed. 
1037,  18  Sup.  Ct.  Rep.  594. 

Mr.  Justice  MeKenna  delivered  the  opin- 
ion of  the  court: 

The  case  presents  the  question  of  the  con- 
stitutionality, under  the  14th  Amendment 
of  the  Constitution  of  the  United  States,  of 
S  2  of  the  inheritance  tax  law  of  the  state 
of  Illinois.  The  constitutionality  of  the 
law  was  passed  upon  in  Magoun  v.  Illinois 
Trust  d  Sav.  Bank,  170  U.  S.  283,  42  L.  ed. 
1037,  18  Sup.  Ct.  Rep.  594,  and  is  there  set 
out.  As  much  of  S  2  as  is  necessary  to 
quote  is  as  follows: 

*"Sec.  2.  When  any  person  shall  bequeath[00) 
or  devise  any  property  or  interest  therein 
or  income  tberedfrom  to  moUier,  father,  hus- 
band, wife,  brother  and  sister,  the  widow 
of  the  son,  or  a  lineal  descendant  during 
the  life  or  for  a  term  of  years,  or  [and]  re- 
mainder to  the  collateral  heir  of  the  dece- 
dent, or  to  the  stranger  in  blood,  or  to  the 
body  politic  or  corporate,  at  their  decease,  or 
on  the  expiration  of  such  term,  the  said  life 
estate  or  estates  for  a  term  of  years  shall 
not  be  subject  to  any  tax,  and  the  property 
so  passing  shall  be  appraised  immediately 
after  the  death  at  what  was  the  fair  market 
value  thereof  at  the  time  of  the  death  of  the 
decedent  in  the  manner  hereinafter  pro- 
vided, and  after  deducting  therefrom  the 
value  of  said  life  estate,  or  term  of  years, 
the  tax  transcribed  by  this  act  on  the  re- 
mainder shall  be  immediately  due  and  pay- 
able to  the  treasurer  ot  the  proper  county, 
and,   together   with   the   interests    thereon. 
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shall  be  and  remain  a  lien  on  said  property 
until  the  same  is  paid;  .  .  ."  [Starr  & 
C.  Anno.  Stat.  1896,  p.  3529,  U  317.] 

It  is  claimed,  however,  that  the  question 
presented  in  this  case  was  not  passed  upon 
in  Magoun  v.  Illinois  Trust  d  8av.  Bank. 
If  this  be  not  so,  if  this  case  cannot  be  dis- 
tinguished from  th%t,  it  follows  necessarily 
that  the  judgment  sought  to  be  reviewed 
must  bo  ainrmcd. 

The  proceedings  originated  in  the  county 
court  of  CJook  county,  Illinois,  which  en- 
tered a  judgment  order  assessing  taxes,  un- 
der the  law  in  controversy,  ujwn  the  prop- 
erty and  estates  passing  to  the  plaintiffs  in 
error.  The  order  was  affirmed  by  the  su- 
preme court  of  the  state.  189  111.  472,  59 
N.  E.  798. 

Albert  M.  Billings,  a  resident  of  Chicia'go, 
died  in  that  city  February  7.  1897.  He  left 
surviving  him  a  widow,  Augusta  S.  Bill- 
ings; a  son,  Cornelius  K.  G.  Billings,  one 
of  the  plaintiffs  in  error,  and  grandson  Al- 
bert M.  Billings  Ruddock,  who  is  the  other 
plaintiff  in  error.  He  also  left  a  son  by  a 
former  marriage,  with  whom  this  record  is 
not  conccrneil.  His  estate  was  very  large, 
and  he  de^'iscd  and  bequeathed  it  all  to  his 
wife,  excepting  certain  reservations,  during 
her  natural  life.  How  it  should  be  divided 
then,  the  will  proceeded  to  provide  as  fol- 
lows: 

"I  do  also  herein  give  and  bequeath  to 
flOOjmy  son  Cornelius  'Kin^'slry  CJarrison  Bill- 
ings, and  to  my  grandson  Albert  M.  Bill- 
ings Ruddock,  to  bo  held  and  owned  by 
them  at  the  death  of  my  wife  Augusta  S. 
Billings  as  is  hereinafter  explained  and  set 
forth,  all  the  ]>ioperty  and  estate  herein  be- 
queathed to  her  my  wife  not  otherwise  dis- 
posed of  by  my  said  executors  hereinafter 
named,  in  the  manner  following,  to  wit: 
Two  thirds  thereof  to  my  son  C.  K.  G.  Bill- 
ings and  one  third  thereof  to  my  grandson 
Albert  M.  Billings  Ruddock,  to  be  held  and 
owned  by  them  as  above  stated  during  their 
lifetime,  and  should  my  son  C.  K.  G.  Bill- 
ings die,  not  lea\ing  a  living  child  or  chil- 
dren of  his  own  issue,  the  property  herein 
bequeathed  to  him  shall  revert  and  be  held 
and  owned  by  my  grandchild  Albert  M. 
Billings  Ruddock  during  his  lifetime,  and 
should  my  grandson  Albert  M.  Billings 
Ruddock  die  not  leaving  a  child  or  children 
of  his  own  issue,  then  all  the  property  and 
estate  herein  bequeathed  to  him  shall  re- 
vert and  become  the  property  and  estate  of 
my  brother  John  D.  Billings  (should  he  be 
alive  at  that  time)  and  my  living  nephews 
and  nieces  who  shall  he.  living  at  the  time 
of  the  death  of  my  said  grandson,  as  afore- 
said, said  brother,  nieces,  and  nephews  to 
share  and  share  alike  in  said  estate." 

The  will  therefore  created  a  life  estate 
in  the  widow  in  the  entire  estate,  and  at  her 
death  life  estates  of  two  thirds  and  one 
third  of  the  property  bequeathed  respective- 
ly to  the  testator's  son  and  grandson,  the 
plaintiffs  in  error. 

TJw  widow  renounced  the  provision  made 
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for  her,  and  elected  to  take  in  lieu  thereof 
her  dower  and  legal  share,  and  the  estates 
to  the  plaintiffs  in  error  accrued  at  once. 
The  county  court  appointed  an  appraiser  to 
fix  the  fair  market  value  of  the  estates  for 
the  purpose  of  assessing  the  inheritance  tax 
as  provided  by  the  statute.  "The  widow*8 
dower  award,"  to  quote  from  the  opinion  of 
the  supreme  court,  *'and  one  third  of  the 
personaJtv  were  a])praised  at  the  total  sum 
of  $2,303*151.75,  the  tax  upon  which,  after 
deducting  the  $20,000  exemption,  was  fixed 
at  $23,443.53.  The  life  interest  (as  it  was 
decreed  to  be)  of  said  Cornelius  in  tlie  two 
thirds  bequeathed  to  him  was  appraised  at 
$2,472,118.75,  and.  after  deducting  his  ex- 
emption of  $20,000,  the  tax  to  be  paid  by 
him  was  asscissexi  at  $24,821.18.  'This  in-[lC 
eluded  the  specific  devise  of  real  estate  val- 
ued at  $30,000.  The  life  interest  of  Albert 
M.  Billings  Ruddock  in  the  one-third  in- 
terest bequeathed  to  him  was  appraised  at 
$1,408,374.77,  and,  after  deducting  hi*  ex- 
emption of  $20,000,  his  tax  was  assessed  at 
$14,043.74.  This  included  also  the  tax  oo 
a  specilic  devise  to  him  of  real  estjite  value»i 


at  $1(5,000.     The  court,  in  approving  the  ap- 

Sraiser's  renort,  found  that  (Cornelius  K.  G. 
illings  took  a  life  estate  in  the  two  tliirds 
of  the  residuary  estate  bequeathed  to  him, 
and  that  there  was  a  remainder  therein  of 
the  value,  at  the  testator's  death,  of  $8C4,- 
584.70,  which  had  not  vested,  and  that  there 
was  a  remainder  in  the  one  third  bequeatheil 
to  Albert  M.  Billings  Ruddock  for  life  of 
the  value  of  $250,976.95,  which  had  not 
vested,  and  ordered  that  the  tax  on  these 
remainders  be  postponed  until  they  shall 
have  become  vested." 

The  widow  was  an  appellant  in  the  su- 
preme court  of  the  state,  but  she  is  not  a 
party  here. 

The  assignment  of  error  is  "tliat  the  stat- 
ute is  in  contravention  of  the  14th  Amend- 
ment to  the  Constitution  of  the  United 
States  of  America,  in  that  the  classification 
of  life  tenants  is  arbitrary  and  unreason- 
able, and  denies  to  the  plaintiffs  in  error,  as 
life  tenants,  the  equal  protection  of  tlie 
laws;  because  tlie  statute,  as  interpreted 
and  enforced  by  the  state  courts,  taxes  life 
estates  whore  the  remainder  is  to  lineals, 
but  does  not  tax,  and  expi'essly  exempta, 
similar  life  estates  where  the  remainder  is 
to  collaterals  or  to  strangers  in  blood." 

Turning  to  the  Magoun  Case^  we  find  that 
the  objection  made  to  the  statute  was  that 
it  denied  to  tlie  appellant  the  equal  protec- 
tion of  the  laws,  and  the  somewhat  ^emen- 
tary  and  lengthy  discussion  in  the  opinion 
was  induceil  by  the  grounds  upon  which, 
and  the  ability  with  which,  tlie  statute  was 
attajcked.  It  is  very  certain  that  no  con- 
sidcratir)n  was  omitted  from  the  arguments 
at  bar  which  could  have  aided  the  court  to 
form  a  judgment,  if  there  had  been  a 
proper  classification  there  could  not  have 
i)een  the  denial  of  the  equal  protection  of 
the  laws,  and  we  therefore  expressed  and  il- 
lustrated the  principle  upon  which  it  should 
be  based.    We  said  it  was  established  bv 
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cases  that  classification  must  be  based  on  which  can  be  found  ''a  refuge  from  ill-ad- 
lO^lrane  reasonable  ground.     *It  could  not  be  vised,  unequeal,  and  oppressive"  legislation, 
a  "mere  arbitrary  selection."    But  what  is  102  U.  S.  001,  26  L.  ed.  238. 
the  test  of  an  arbitrary  selection  T    It  is       These  principles  were  announced   in  the 
difficult  to  exhibit  it  predseljr  in  a  general  Magoun  Case,  and  found  to  sustain  the  Illi- 
rule.     ClajBsification  is  essentially  the  same  nois   statute.     We   said    "Tha*e  are  three 
in  law   as   it  is  in  other   departments  of  main  classes  in  the  Illinois  statute,  tiie  first 
knowledge  or  practice.     It  is  the  grouping  and  second  being  based,  respectively,  on  lin- 
of   thinffs    in    speculation    or    pradice   be-  eal  aad  collateral  relationsnip  to  the  testa- 
cause    wsy    "affree    with    one    another    in  tor  or  intestate,  and  the  third  beinc;  com- 
certain   particuUirs  and   differ   from  other  posed  of  strangers  to  his  blood  and  distant 
things  in  those  same  particulars."    Things  relatives.    The  latter  is  again  divided  into 
may    have    very     diverse     qualities,     and  four  subclasses  dependent  upon  tiie  amount 
vet    be    united    in    a    class.    They    may  of  the  estate  received.    The  first  two  class- 
nave   verv    similar    qualities,    and    yet   be  es,  therefore,  depend  upon  substantial  dif- 
cast  in  different  classes.    Cattle  aad  horses  ferences,  differences  which  may  distinguish 
may  be  considered  in  a  class  for  some  pur-  them  from  each  other,  and  them  or  either  of 
poses.    Their  difference  are  certainly  pro-  them    from    the    other     class, — differences, 
nounced.     Salt  and  sugar  may  be  associated  therefore,  which  'bear  a  just  and  proper  re- 
in a  grocer's  stock  for  a  grocer's  purposes,  lation  to  the  attempted  classification' — the 
To  confound  them  in  use  would  be  very  dis-  rule  expressed  in  Qulfy  0,  d  8,  F,  R,  Co: 
appointing.     Human  beings  are  essentially  v.  ElliSy  165  U.  S.   150,  41  L.  ed.  666,  17 
aliJce,  yet  some  individuals  may  have  attn-  Sup.  Ct.  Rep.  255.    And  if  the  constituents 
butes  or  relations  not  possessed  by  others,  of  each  class  are  affected  alike,  the  rule  of 
^^hich  may  constitute  them   a  class.     But  equality  prescribed  by  the  cases  is  satisfied. 
tteir    classification — indeed,     all    classifica-  In  other  words,  the  law  operates  'equally 
tion — ^must  primarily  depend  upon  purpose  and  uniformly  upon  all  persons  in  similar 
* — the  problem  presented.     Science  will  have  circumstances.' " 

^»ie   purpose,  business  another,  and  legisla-       But  it  is  insisted  that  the  classification 

tion  still  another.    The  latter,  of  course,  on  sustained  in  the  Magoun  Case  "related  sole- 

•uscount  of  the  restraints  upon  the  legisla-  ly  ^  the  graduated  feature  of  the  tax."    In 

*ure,  may  not  be  legal,— may  not  be  with-  "le  case  at  bar,  it  is  said,  the  question  is 

^  the  power  of  the  legislature.     To  dispute  **whether  or  not  the  Illinois  legislature  can 

ttat  power,  however,  is  not  the  same  thing  discriminate  against  conatituenta  of  a  cer- 

»«   to  dispute  a  clajBsification,  and  yet  that  tjitn  class,  ^nd  apply  different  rules  for  the 

tt^ere  may  be  dependence,— more  freedom  of  ^^"^^  ^Z  its  members.    Life  tenants  con- 

«laasification  in  some  instances,- has  been  at^tute  but  a  single  class,  and  the  incidents 

indicated    by    the    cases.     A    state    cannot  f  auch  a„  e«^ate,  the  source  thereof,  the  cx- 

^^S^x^&te  interstate  commerce,   however  ac-  ^n*. /he  dominion  over  and  quality  of  in- 

cumte  its  classificaUon  of  objects  may  be.  terest  in  the  tenant,  is  the  same  irrespectr 

On    the  other  hand,  the  taxing  power  of  a  Tr  "J^t  ?. " -^^  vesting  of  the  remain- 

8tat«  ia  one  of  its  most  extensive  oowers  ^^^-  ^®  ^    **  "^  "P^°  ^^  property,  but[l 

It  Jr^    \  u  »«  most  extensive  powers.  .^  ^         ^  succeeding  to  the  prop- 

it  o^nnot  be  exercised  upon  persons  grouped  grty "  ©  ^  f  ^i* 

fording  to  thdr  complexions.     It  can  be       Undoubtedly,  life  tenants,  regarded  sim- 

^^i-ciseiTif  they  are  grouped  according  to     ^    ^      ^^^  ^  .„  I'egal  contempla- 

JJ^*»  occupations     A    state   may    regulate  {'j^^   thrsame;    estates   for   life,   regarded 

JJ      suppress    combinations    to    restrict    the  ^^^^     ^g  ^^^  ^^^  ^j^^.^  attribu^  also 

J«^o{  producte.    The  power  cannot  be  ex-  ^  f      |  contemplation,  may  be  said  to  be 

«^  to  forbid  combinations  among  those  ^^e  slme,  but  that  is  not  all  that  is 'to  be 

^'^  buy  products,  and  permit  combinations  considered,    nor    is    it    determinative.     We 

^ong  those  who  raise  or  grow  products.  ^^^^  regard  the  power  of  the  state  over  tea- 

^    U.  S.  540,  46  L.  ed.  679,  22  Sup.  Ct  ^ate  and  intestate  dispositions  of  property, 

f^p.  431.    And  yet,   exercising   its  taxing  its  power  to  create  and  limit  estotes,  and, 

l^^Ver,  it  has  been  aecided,  that  a  state  may  as  resulting,  its  power  to  impose  conditions 

°^lce  that  discrimination.     179  U.  S.  89,  45  upon  their  transfer  or  devolution.     It  is  up- 

^    ^d.  102,  21  Sup.  Ct.  Rep.  43.     Other  il-  on  this  power  that  inheritance-tax  laws  are 

'^t-rations   may  be  taken   from   the  cases  based,  and  we  said,  in  the  Magoun  Case, 

^'■^ich  tend  to  the  same  end.     If  the  pur-  tliat  the  power  could  be  exercised  by  distin- 

IwlP^^B^  •ig  within  the  legal  powers  of  the  leg-  guishing  between  the  lineal  and  collateral 

^^■^ture,  and  the  classification  made  has  re-  relatives  of  a  testator.    There  the  amount 

l»-tion  to  that  purpose  (excludes  no  persons  of  tax  depended  upon  him  who  immediately 

^*'  objects  that  are  affected  by  the  purpose,  received;  here  the  existence  of  the  tax  de- 

^^ludes  all   that  are),  logically  speaking,  pends   upon   hira   who    ultimately   receives. 

^^  will  be  appropriate;   legally  speaking,  a  That  can  make  no  difference  with  the  power 

"■y  based  upon  it  will  have  equality  of  oper-  of  the  state.     No  discrimination  being  exer- 

•^on.    And,  excluding  our  right  to  consider  cised  in  the  creation  of  the  class,  equality  is 

Policies   or    assume    legislation,     we     have  observed.     Crossing  the  lines  of  the  classes 

^&ny  times  said  that  a  state  in  its  purposes  created  by  the  statute,  discriminations  may 

And  in  the  execution  of  them  must  be  aJ-  be  exhibited,  but  within  the  classes  there  it 

Wed  a  wide  range  of  discretion,  and  that  equality. 

this  court  will  not  make  itself  a  harbor  in       Judgment  affirmed, 
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Supreme  Coubt  of  the  United  States. 


Oct.  Tduc^ 


AMERICAN      COLORTYPE       COMPANY, 

Appi., 

V. 

CONTINENTAL  COLORTYPE  COMPANY, 
William  J.  Maas,  Baxter  J.  Fierlein, 
Henry  Freese,  Henry  E.  Schultz,  0.  H. 
QueUch,  and  J.  0.  M.  Scibert. 

(See  S.  C.  Reporter's  ed.  104-108.) 

Courts — jurisdiction — diverse    citizenship — 

(usigned  claim. 

The  Jurisdiction  of  a  circuit  court  of  the  United 
States,  on  the  ground  of  diverse  citizenship, 
of  a  suit  by  a  foreign  corporation  against 
residents  of  the  state,  is  not  defeated  on  the 
theory  that  plnlntiif  Is  suing  as  the  assignee 
of  a  domestic  corporation,  where  the  bill,  al- 
though emphasizing  the  existence  of  certain 
contracts  between  defendants  and  Its  assign- 
or, and  alleging  that  It  became  substituted 
for  such  assignor  as  a  party  thereto,  contains 
allegations  which  show  that  the  parties,  hav- 
ing the  old  contracts  before  them,  entered 
Into  new  agre<»ments  determined  by  reference 
to  the  terms  of  the  old  ron tracts,  but  none 
the  less  personal  and  Immediate. 

[No.  440.] 

Subtniited    December    22,    1902.     Decided 
January  19,  190S, 

APPEAL  from  the  Circuit  Court  of  the 
United  States  for  the  Northern  District 
of  Illinois  to  review  a  judgment  which  dis- 
missed for  want  of  jurisdiction  a  bill  in  a 
suit  sought  to  be  maintained  therein  on  the 
ground  of  diverse  citizenship.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  A.  M.  Pence,  Otto  C.  Bntz,  and 
Amoa  C.  Miller  submitted  the  cause  for 
appellant.  Messrs.  Lackner,  Butz.  d  Miller 
were  on  the  brief: 

The  complainant's  case  rests,  not  merely 
upon  the  assignment  of  the  contracts  with 
the  defendants,  but  upon  new  agreements 
made  diri»ctly  with  these  defendants. 

21  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  000; 
Chapin  v.  Longicorth,  31  Ohio  St.  423;  Mc- 
Kinney  v.  Alr'is,  14  111.  33. 

As  to  the  seoret.s  oomniunirate«l  by  the 
complainant  directly  to  the  defendants,  the 
complainant's  right  to  relief  is  entirely 
clear,  even  in  the  absence  of  the  allegations 
respecting  a  novation. 

Harrison  v.  Glucose  Sugar  Ref.  Co.  58  L. 
R.  A.  915,  53  C.  C.  A.  484,  110  Fed.  304; 
0.  d  W.  Thum  Co.  v.  Tlorzynski,  114  Mich. 
140,  38  L.  R.  A.  200,  72  N.  W.  140:  Eastman 
KodaJc  Co.  V.  Rcichenbach,  70  Hun,  183,  20 
N.  Y.  Supp.  1143;  Westcn^clt  v.  National 
Paper  d  Supply  Co.  154  Ind.  673,  57  N.  E. 

NoTR.--.i*  to  diverse  citiscnnhip  a*  pround 
of  Federal  juriadietion — see  Shlpp  v.  Williams, 
10  r.  C.  A.  247,  and  note :  Mason  v.  nullag 
ham.  27  C.  O.  A.  296.  and  note:  Seddon  v. 
Vh-ginJa,  T.  ft  C.  St<H»l  &  I.  Co.  (C.  C.  W.  D. 
Va.)  1  L.  R.  A.  lOR.  and  note :  Myors  v.  Mur- 
ray, N.  &  Co.  (C.  C.  S.  D.  lonra)  11  L.  It.  A. 
216.  and  note.  And  see  note  to  Rot>ert8  t. 
L&vrls,  36  L.  ed.  U.  S.  679. 
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.>52;  Little  v.  Oalltts,  4  App.  Div.  569,  88 
N.  Y.  Supp.  487;  Morison  v.  ilfoa^  21  L.  J. 
Ch.  N.  S.  248;  1  High,  Inj.  §  19;  1  Story, 
Eq.  Jur.  §  323;  2  Story,  Eq.  Jur.  S  953; 
Chadwick  v.  Covell,  151  Mass.  190,  6  L.  R. 
A.  839,  23  N.  E.  1068:  Peabody  v.  Norfolk^ 
08  Mass.  452,  96  Am.  Dec.  664 ;  Salomon  v. 
Hertz,  40  N.  J.  Eq.  400,  2  Atl.  379;  Tovaii 
V.  Wingard,  1  Jac.  &  W.  394;  Hopkins,  Un- 
fair Trade,  §  67. 

The  Federal  court,  clearly  having  juris- 
diction to  grant  the  relief  asked  as  to  the 
trade  and  business  secrets  communicated  to 
the  defendants,  even  in  the  absence  of  any 
novation,  may  adjudicate  upon  the  other 
matters  inseparably  connected  therewith. 

Eva7is  V.  Durango  Latid  d  Coal  Co.  25  C. 
C.  A.  531,  49  U.  S.  App.  320,  80  Fed.  433. 

Mr.  John  C.  Mathis  submitted  the 
cause  for  appellees.  Messrs.  Shope,  Mathis, 
Zone  d  W'fbcr  were  on  his  hrief: 

Novation  requires  that  there  must  always 
be  a  discharge  of  a  precedent  contract  as  a 
consideration  for  the  creation  of  a  new  con- 
tract. 

Anson,  Contracts,  8th  ed.  Huffcut,  289,  •p. 
235;  Guxon  v.  Chadley,  3  Barn.  &  C.  691; 
Barnes  v.  Hekla  F.  Ifis.  Co.  56  Minn.  38,  57 
N.  W.  314 ;  Liversidge  v.  Broadbent,  4  HulsL 
&  N.  603;  American  Paper-Bag  Co.  v. 
Van  Norticick,  3  C.  C.  A.  274,  9  U.  S.  App. 
25,  52  Fed.  752;  6  Harvard  Law  Rev.  184; 
McKinney  v.  Alvis,  14  111.  33;  Hayxcard  v. 
Burke,  151  111.  121,  37  N.  E.  846. 

The  substitution  of  one  creditor  for 
another  is  ordinarily  treated  as  an  assign- 
ment. 

21  Am.  k  Eng.  Enc.  Law,  2d  ed.  p.  662. 

Where  a  new  party  comes  into  a  con- 
tract by  transfer,  there  is  no  release  of  the 
party  transferring,  who  is  bound  by  the  con- 
trojct. 

Chapin  v.  Longicorth,  31  Ohio  St.  421. 

No  new  contract  is  pleaded,  but  it  is  ex- 
pressly stated  that  the  transferee  came  into 
the  existing  contract  in  place  of  the  trans- 
ferrer. Such  a  transfer  falls  within  the 
terms  of  the  assignment  statute. 

Plant  Investment  Co.  v.  Jacksonville,  T, 
d  K.  W.  R.  Co.  152  U.  S.  71,  38  L.  ed.  858, 
14  Sup.  Ct.  Rep.  483. 

Mr.  Justice  Holmes  delivered  the  opin- 
ion of  the  court: 

This   is  a  bill  in  equity  brought  in  the 
circuit  court   for   the  northern   district  of 
Illinois     by     a     New     Jersey     corporation 
against  an  Illinois  corporation  and  private 
[)ci8ons,  citizens  of   Illinois.     Upon  demur- 
rer the  bill  was  dismissed  for  want  of  ju- 
risdiction,  on    the   ground,   as   is   certified, 
that  it  was  a  bill  to  recover  l^e  contents 
of  a  chose  in  action  in  favor  of  an  assigDee, 
the     as.signors     being    citizens    of    Illinois. 
The  case  comes  here  by  appeal.     The  pray- 
ers of  the  bill  are  for  injunctions  to  pre- 
vent the  defendants  Maas,  Fierlein,  Freese, 
and    Schultz  assisting   the   defendant  com- 
pany or  the  defendants  Quetsch  and  Seibert 
in  the  three-color  printing  business,  reveal- 
ing    secret    processes,   etc.,    until     different 
specified    dates.    The   main   ground   of   ths 
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prajcTS  ia  Uie  coatracts  to  be  mpnUcllll^l,  and  curately    thaji    tlie   result.     BiiL   those   cfr- 

the  quretioD  is  whether  the  claim  stated  by  cunistances  (io  not  change  the  ImuI  conclu- 

the  plaintiff  in  a  claint  am  assignee.  ision  from  the  fncta  set  forth.     The  allega- 

The  plaintiff  ia  the  assi^ee  of  the  aaaeta  tioiis  show  that,  hai-ing  the  old  contract  \>e- 

ud   good    will   of   the   National   Coiortype  fore  them,  the  parties  came  together  uncl?r 

CompnjiT,   the   American   Thrce-Coior   Com-  a.  new  agreement,  which  was  determine!]  by 

eny,  Illinois  corporations,  and  the  Osborne  reference  to  the  terms  of  that  contract,  but 
mpany,  a  New  Jersey  corporation,  and  wliich  none  the  less  waa  personal  and  im- 
wiH  formed  on  March  1,  1802,  tor  the  pur-  niediote.  Maas,  Fierlein,  and  Freese,  wlio 
poM  of  consolidating  the  three.  Among  the  were  under  contract  with  the  National  Col- 
more  important  contracts  whicli  purported  ort^pe  Company,  Bgieed  to  work  for  the 
to  be  transferred  were  two  between  the  Na-  plaintilT  instead.  The  plaintiff  accepted 
tional  Colortype  Company  and  Maas  and  their  promises,  and  gave  a  considcmtion  for 
Fierlein  respectively.  By  the  former,  Maoa  them  by  undertaking  pjrsoimlly  to  pay.  It 
[lM]wu  employed  as  euperintcndent  *of  the  does  not  matter  that  the  bill  calis  this  be- 
platmnlting  department,  and  agreid  to  re-  coming  substituted  as  the  employer  and  as 
main  in  the  company's  employment  and  a  party  to  the  old  contracts,  Tlie  plaintilT 
lurt  to  accept  employment  frnm  others  ronld  not  become  substituted  to  a  strictly 
in  the  bn^inens  of  tbrw-'-color  printing  personal  relation.  All  that  it  could  do  waa 
lor  Ave  yeH.rs  from  Decem1>er  1,  IIIOI.  to  enter  into  a  new  one  which  was  exactly 
and  not  to  become  intercwted  in  any  like  that  which  had  existed  before.  Service 
"'ay  in  that  biisineflH  in  the  United  is  like  marriage,  which,  in  the  old  law,  was 
^latw,  eaxt  of  the  Rocky  Mountains,  a  species  of  it.  It  mn.y  be  repeated,  bnt 
w  div>ilge  any  secrete  or  processes  re.  substitution  is  unknown.  Artanaiis  Valleu 
'•ling  to  that  business,  for  ten  years  from  Fmelling  Co.  v.  BOdni  Min.  Co.  127  If.  8. 
tl>e  day  mentioned.  By  the  other  contract  37ft,  387,  32  L.  ed.  '246,  24H,  fl  Sup.  Ct  Hep. 
Rerlein    was    employeii    as    salesman,   and  1.108. 

Vewi  to  devote  liis  whole  time  and  atten-        It  may   be  that  the   form  of  the  allpRa- 

lion   tp  the  intereat  and  business  of  the  com-  tion  was  sugf,Tsti'd  by  the  hope  to  get  some 

&'^y   for   two  years   from   the   name   date,  help  from  the  written  rlocn'uenU  when  the 

^C'l-e  was  a,  similar  contract  with   the  de-  plainUlT  comes  to  the  proof,  as  iigninst  dif- 

''■xlant  Freese.  expiring  -May    1.   11)03,  bnt  (icultieii   raised    bv    thi-   statute   of    frauds. 

•"^t-nining  •,   promise  by  him   never  to  di-  We  have   nothing   to   do  witli   that.     It  is 

'[ul^n  any  of  the  secrets,  methnls.  or  prac-  quite  manifest  that  the  plaintill,  if  it  pre' 

tioe»*   of  the  company,  and  agreeing  that  his  vails,  will  not  do  so  on  tlie  ground  tiiBi,  iiy 

(fni»ij[  to   work   tor   any   others   eiipiged   in  virtue  of   the  transfer   to   it,   it  can  claim 

'l''l\|„f    bunineas    should    be    considered     a  the  benefieial  interest  in  the  original  agree* 

bren^j,  „(  t),g  piy,n,ise  just  set  forth.  mantfi,  and  thus  is  an  assignee  williin  the 

'Vile  bill   alleges   that   Maaa,  knowii«  of  definition  given  In  I'lunt  InrcMmcnt  Co.  v. 

^^     transfer,  consented  to  it,  announced  his  Jacksonr-Ulc,  T.  &   K.   IV.  R.  Co.   152  U,  S, 

"'^•'Jition  of  holdiiifT  the  plaintiiT  to  the  con-  71,  77.  3B  L.  ed.  .^58,  300.  14  Sup.  Ct  Rep. 

tr«<;t  with  him.  remained  in  ila  employ  in  483;  if   it    recovers    it   will    recover    on    a 

"■*■      same  capacity,  accepted   the  stipulated  promise  made  directly  to  it  upon  a  con<?id- 

■'l««.ry.  and  waa  instructed  in   valuable  se-  eration   which   it  has  furnish^.     This  test 

'^r^t-B,  »jid  that  the  complainant,  by  Oie  con-  ia   recognised   in   Thompnon  v.   Pernne.   106 

■'^t^  of  all  parties,  became  substituted  as  a  U.   S.     ,58'J,     RD.I,    27     L.   «I.   208.    300,    1 

'^'"-tv  to  the  contract  in   place  of  the  Na-  Sup.     Ct.     Rep.     584,     568.     although     the 

nt»r»n.|     Colortype     Company.       There     are  doctrine    there    quoted    from    Mr.     Justice 

•'■■^rier   but   similar   allegations   concerning  Story,  that  the  holder  of  a  note  payable  to 

'''•^■i-lein   and   Freese.     An   independent  con-  bearer  recover.s  on  a  new  promise  made  dt- 

t'not  with  the  defendant  8chull2  is  alleged,  rcetly    to    himself,    has    been    controverted 

'*^i<;h  has  expired,  but  it  is  alleged  that  by  elsewhere,  and,  indeed,  long  ha>  .imouldered 

"*^ue  of   his  employment  he  also  has  be-  an    a  dimly   burning  question  of  the   law. 

****»e   possessed   of   trade   secrets   and    pro-  Holt7.endorff,    Rechtslexicon,    SHb    v.    Inha- 

«**»»«■  Wlonging  to  plainlilT,  berpapiero,  ad  fln.   (3d  ed.  3115.  371),     Com- 

The  bill  goes  on  to  allege  that  Maas  and  p^re  Abbott   v.   UilU.    158   Mass.   398,   397, 

"•"riein.  while  in  the  plaintifT's  employment  33  n.  E.  6B2.  Story,  Confl.  L.  Stli  ed.  t  344. 

"><i    pay,   conspiring    with    the   defendants        -What  wo  have  said  suggests  the  aiMwerflOS 

Q»»et«h  and  Seibert,  got  up  the  defendant  to  the  objection  that  a  novation  is  not  set 

^•■poration  as  a  rival  to  the  plain^ff    m.  ^^^^^^     ^^^  allegaUons  seem   to  mean  that 

d««d   the   defendants    Freese   an.l    Schulti  ,        ,j   ^^^^^  ^.^  discharged,   but  this 

V*  enter  its  service,  have  taken  over  their        „  ,  „  „„„,:'„(  „„.-„i;„„      wL  ->~  j«»i 

»*n   special    skill    and    knowledge    of    the  s  not  a  question  o   novation.     We  are  deal- 

pUintiS^  secrets  to  the  hostile  camp,  and.  '"«  *■'*  «  -ew  l"'?t*ra    contract  made  up 

in  short,  will  ruin  the  plaintiff  if  they  are  °f  "■}">'"f.l  "".'^"Vi^'"f^  "^  «""« '«<J  to  pay. 

pormitt«i  to  iro  on  ^^  implication  that  the  old  contract  is  dls- 

We  are  of  opinion  that  a  case  is  stated  *"rge<l  >«  maUtial  only  so  far  as  it  shows 

*illiia  tlie  jurisdiction  of  (he  court.     It  is  Lliat.  the  plainUff's   nghU  can   be  enforced 

itue  thatthestarting  pint  for  the  relatjons  without  unjustly  disregarding  the  rights  of 

kplween  the  plaintiff  and  iU  employees  was  a  third  person. 

j]ffT|*liatpiiqKirtcd  to  *be  an  assignment.     It  is        It    is    unnecessary    to   consider    whether 

triii  that  the  bill  emphasi7.es  this  aspect  of  nn    independent   ground    of    jurisdiction    is 

thr  ease,  and  states  the  evidence  more  ac-  shown  in  the  threatened  revelation  of  trftda 

188  U.  a.        U.  S..  Book  47.  26  VIA 

i 


Sdpiekk  Oodbi  o 


THX  UmTKD  SrAiUk 


Oct.  Tmi, 


ligation  not  to  disclose  secrets  be  independ- 
ent of  the  ex'^^BB  contract,  or  not,  ft  esse  i» 
made  out.  The  question  of  independence 
Till  not  arise  unless  a  difficulty  ts  encoun- 
tered in  ttie  evidence  because  of  the  statute 
of  frauds,  but  tliat  is  not  a,  matter  of  plead- 
ing. We  ha.ve  not  to  consider  how  fax  tfae 
injunction  should  ^  In  case  the  plaintiff 
succeeds,  or  anjthing  accept  tJie  objection 
that  the  plaintiff  is  suing  aa  an  assignee, 
Decree  reverted. 


ot  CoDKTMi  of  Haj  14,  3880  {21  Stat,  at  L 
140,  U.  S.  Comp.  Stat.  IBOl,  p.  13S3).  cbBp, 
SO,  I  S.  In  torn  when  the  occupancy  «■■  ba- 
Bun.  wbleb  allow!  one  wba  bia  letllcd  «r 
"■hall  hereafter"  Kttle  on  pobUc  lands,  witfe 
a  -ritw  to  acquiring  theai  uoder  tb«  bom*- 
Btead  taws,  the  ■■me  time  to  Die  his  bona- 
■tend  application  sod  perfect  bis  orlKlnal  aa- 
b7  as  la  allowed  to  lettlers  under  the  pl» 
emptlon  laws,  and  declarea  that  hli  rl|1ita 
■ball  relate  back  to  the  dote  o 


(No.  44.] 


(Hes  8.  C.  Beporter's  ad.  108-lGO.) 

Railroad  land  granta — effect  of  order,  of 
viihdrav:<il  baaed  on  map  of  general  route 
— Jond  inithin  aalerior  limiti — occupancy 
in  good  faith. 

1.  The  alternate  odd-nnmbered  aeetlons  withfn 
the  eiterior  llmtta  of  tbe  (eDeral  route  of  the 
Nortbern  i'aclBc  Ballwar  CompinT  were  nol 
so  Tested  In  that  compsnr  bj  the  mere  flllag 
of  the  map  ot  general  roate  and  a  wltbdrawal 
order  baaed  tbereon  as  not  to  be  subject  to 
oeeupancT  In  good  faltb  br  homestead  set- 
tlers prior  to  the  deOnlte  locallon  ot  the 
road,  althamib  the  act  of  Jaly  2,  1804,  chap. 
£17  (13  Stat,  at  L.  SBD),  |  6.  declares  that 
the   "odd   vectlons   of   land   berebr   granted 


a  sale  o 


empllon  before  or  after  thej  are  snirejed. 
cept  bj  lald  company."  since  tbis  section 
must  be  read  In  connection  with  |  3,  which 
restricts  tbe  grsnt  to  mch  odd-numbered  sec- 
tions as  are  free  from  pre-emption  or  other 
claims  or  righls  at  the  date  of  definite  loca- 
tion, and  authorises  the  company  to  select 
other  lands  In  lleo  of  anj  found  at  that  data 
to  be  "occupied  by  bomestend  settlen." 

S.  ContlDaoui  occupation  of  public  land,  with 
a  buna  Ode  Intention  to  acquire  It  under  the 
homestead  laws  as  aoon  as  It  should  be  sur- 
veyed, constitutes,  when  begun  prior  to  the 
deBulte  location  by  the  Northern  Paclflc 
Sallniad  Company  of  Its  route,  s  "claim" 
upon  the  land  within  tbe  meaning  of  tbe  set 
«I  CoDgiTSS  ot  Juty  2,  1864.  cbsp.  21T  (IS 
Stst.  at  L.  305).  |  3,  restricting  the  grsnt  In 
aid  of  such  mllrosd  to  such  odd-numbered 
seclloni*  within  specified  general  limits  a* 
were  free  from  pre-emption  or  "other  claims 
or  rights"  it  the  date  of  deOnlte  location. 
and  HiitboTliInB  tbe  company  to  select  other 
lands  In  Ilea  of  any  found  at  that  data  to 
be  "occupied  by  homestead  settlers." 

S  One  who  In  good  faith  occupies  UDsnrreyed 
public  land  wltbln  the  eitertor  limits  of  the 
genersl  route  ot  the  Northern  Pscldc  Rail- 
road Company,  sfter  sn  order  of  wltbdrawsl 
baa^d  on  the  map  of  general  route,  but  be- 
fore tbe  definite  location  ot  the  road.  Is  en- 
titled to  perfect  bis  title  under  the  homestead 
laws  aM  soon  ■■  the  Isnd  is  surreyed.  by  act 
Nora. — At   to    laiKf  prants   to   railronit — see 

note   10   Kansas   P.   B,   Co,   t.   Atchison,   T.   k 

a.  p.  B.  Co.  28  L.  Sd.  U.  B.  VU. 


IN  ERROR  to  the  Supreme  Ck)UTt  of  tiM 
State  of  Washington  to  review  a  judf- 
loent  which  reyersed  a  judgment  of  the  Su- 
perior Court  of  Kittitaa  County  in  favor  of 
defendant  in  a  suit  to  recover  the  posses- 
sion of  real   property,     iieueracil. 

See  same  case  below,  22  Wash.  621,  tl 
Pac.  703. 

The  facts  are  stated  in  the  opinion. 

Jfr.  James  Hamilton  Levis  argued  tbo 
cause,  and,  with  llesara.  C.  M.  Aldrieh, 
Thamaa  B,  Hardin,  and  Ralpk  Kaufaian, 
flled  a  brief  tor  plaintiffs  in  error: 

Manifeatly  it  was  contemplated  by  the  act 
of  July  2,  1804,  chap.  217,  S  3  [13  Stnt.  nl  U 
365),  that  righta  of  pre-emption,  or  other 
claims  or  rights,  might  accrue  or  becmne 
attached  to  IJie  land  aftel  the  gcni<rnl  route 
was  fixed  and  before  the  line  of  definite  lo- 
cation was  established. 

.Vorifcerii  J*.  R.  Co.  v.  Sanders,  100  U.  8. 
B3fl,  41  L.  ed.  1145,  17  Sup.  Ct.  Rfp.  671. 

The  filing  of   the   map  of   general   route 

Eve  the  railroad  no  claim  to  nny  specific 
ids  within  the  exlerinr  limits  of  such 
route  on  either  side  of  the  road,  and  title 
does  not  attach  to  specific  sections  until 
they  are  identified  by  an  acceptM  map  of 
definite  location  of  tJie  line  of  road  to  b« 
instructed. 

Menotii  V.  Dillon,  167  U.  S.  720.  42  L.  «d. 
J38,  17  Sup.  Ct.  Rep.  94.S:  Korlhrm  P.  R. 
Co.  T.  ilcCormiek,  38  C.  C.  A.  560,  S-1  Fed. 
336. 

Therefore,  with  an  honest  sottlcmcnt  for 
hoine9t*ad  purposes,  an  honpst  iinprav*- 
ment  preceding  the  filinR  of  the  accepted 
map  of  location  gave  o.  precedent  right  to 
Lhe  HCttler.  It  wM  a  "  right,"  or  cUim  ol 
right,  BE  contra distinguiohed  from  claJBM 
ittached  (which  latter  word  is  not  in  tbe 
iection  row  referred  to) . 

Jfwiotfi  V.  Dilhn,  187  U.  S.  722,  42  L.  cd. 
339,  17  Sup.  Ct.  Hep.  B45 ;  Orubba  v.  VtiiU4 
8tatea,  40  C.  C.  A.  513,  105  Fed.  314. 

No  declaration  or  promulgation  by  the  de- 
partment officer  could  affect  these  right*  of 
bhe  settler  theretofore  attaching  to  htm, — 
particularly  where  tbe  granting  act  of  Go*- 
^reas  reserved  no  such  power  or  privile^ 
in  such  sdministrative  officer. 

A'orihcrn  P.  R.  Co.  v.  Bmith,  171  U.  8. 
im,  43  L.  ed.  181,  la  Sup.  Ct  Rep.  7H; 
Snrthcm  P.  R.  Co.  v,  Samfcr*.  106  U.  S. 
936.  41  L,  ed.  1144,  17  Sup.  Ct.  R(T>.  671. 

Tlie   words  of   these  acts  should   be  co» 
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itnied  in  the  most  limited  manner  possible, 
v>  as  to  give  the  settler  the  greatest  oppor- 
tunity to  enjoy  the  object  and  purpose  of 
the  acts. 

Tarpey  v.  Madden,  178  U.  S.  219,  44  L.  ed. 
1044,  20  Sup.  Ct.  Rep.  849. 

Xo  word  can  be  construed   into  the  act 
when  apparently  purposely  omitted. 

JSiouw  City  d  8t.  P.  R.  Co.  v.  United 
fifatea.  159  U.  S.  349,  40  L.  ed.  177,  10  Sup. 
Ct.  Rep.  17. 

The  words  "  free  from  .  .  .  claims  or 
rights  "  mean  free  from  any  claim  of  right 
or    ri^ht  of  claim  to  tlie  land. 

Northern  P.  R.  Co.  v.  Mussrr-Sautitry 
Lcitid.  Logging  &  Mfg,  Co.  168  U.  S.  608,  42 
L.-    ed.  598,  18  Sup.  Ct.  Rep.  205. 

In  the  absence  of  any  express  provision 
iiwiicating  otherwise,  a  grant  of  public  lands 
arily  applied  to  lands  which  are  free  from 
existing  claims. 

:S'orthern  P.  R.  Co.  v.  McCormick,  36  C.  C. 
A..    500,  94  Fed.  938. 

If  there  were  oi  the  time  of  the  filing 
of  t]»e  map  of  dctinite  location  an  actual  ex- 
i.stiuif  claim,  even  though  it  might  turn  out 
U>  he  wholly  unfounded,  the  land  thus 
claimed  would  not  pass  by  the  grant. 

Northern  P.  /?.  Co.  v.  DcLncrif.  174  U.  S. 
635.43  L.  ed.   1115,  10  Sup.  Ct.  Rep.  701. 

Xo  order  made  by  the  cominis^ioucr  could 
he  ofToctivi.'  in  discriminatcly  holding  up 
land  anvwhore  from  entrv.  The  law  is  that 
tl'p  land  attaching  to  the  Northern  Pacific 
could  only  so  happen  when  definite  map  of 
lo<Mtion  h;ul  been   filed  and  acco[)led. 

Southern  P.  R.  Co.  v.  Unitrd  ,^'tatrs.  46 
C.  C.  A.  712.  100  Fed.  021;  United  States 
V.  Oregon  t£-  C.  R.  Co.  176  U.  S.  28,  44  L. 
el.  a:)8.  20  Sup.  Ct.  Rop.  261. 

The  nieie  filing  of  the  general  route  only 
indicjited.  for  the  c-ompauy's  puri>(>se.  the 
lino  through  and  to  which  it  would  ulti- 
^^U'\j  flic  its  map.  taking  along  such  route, 
'••'w  .suj/j»e.sted,  such  hind  as  may  bo  free 
^f'^in  olaiui  at  the  time  of  the  filing  of  the 
"'^|>  of  definite  location. 

Northern  P.  R.  Co.  v.  Musscr- Gauntry 
f^nd,  Lofffjiuy  d-  Mfg.  Co.  168  I'.  S.  608,  42 
L<'<1.  5n8,  18  Sup.  Ct.  Rep.  205;  ^frnotti  v. 
^*^/o„,  107  U.  S.  720,  42  L.  ed.  3:{8,  17  Sup. 
Ct.  Kep.  045;  Northern  P.  R.  Co.  v.  McCor- 
»'»;^.  aO  C.  C.  A.  560,  04  Fed.  930. 

Hiis  court  has  inclined  to  treat  such  a 
^yithdrawal  order  as  of  no  value,  or  as  most 
'i'"iled  in  its  effect,  being  contrary  to  the 
I»»ip<'*^ft  of  the  law  and  inconsistent  with 
^ho  spirit  of  the  granting  acts. 

ffnriit  V.  Svhvltz,  ISO  U.  S.  139,  45  L,  ed. 
^^^  21  Sup.  Ct.  Rop.  300;  Poicers  v.  SUight, 
1^«  U.  S.  173,  45  L.  ed.  479,  21  Sup.  Ct.  Rep. 
319;  Southern  P.  R.  Co.  v.  Bell,  183  U.  S. 
^75,  46  L.  ed.  383,  22  Sup.  Ct.  Rep.  232. 

^r.  James  B.  Kerr  arguod  the  cau<=:c, 
»nd,  with  Mr.  C.  W.  Bunn,  tiled  a  brief  for 
defendant  in  error: 

^^pen  the  fixing  of  the  general  route  of 
t^e  Xorthern  Pacific  Railn  ad.  in  1873,  and 
the  iA.«uance  of  Uw  or«ler  of  withdrawal  by 
the  Commissioner  of  Um*  (lOiicral  Land  Of- 
|>ee,  the  land  in  q\;cstion  wsu  no  longer  sub- 
j<*ct  to  homestead  entry. 
188  U.  S. 


Buttz  V.  yorthern  P.  R.  Co.  119  U.  S.  55, 

30  L.  ed.  330,  7  Sup.  Ct.  Rep.  100;  8t.  Paul 
d  P.  R.  Co.  V.  Northern  P.  R.  Co.  139  U.  S. 
1,  35  L.  ed.  77,  11  Sup.  Ct.  Rep.  389;  United 
States  V.  Southern  P.  R.  Co.  140  U.  S.  570, 
36  L.  ed.  1091,  13  Sup.  Ct.  Rep.  152;  North- 
ern P.  R.  Co.  V.  Ainaeker,  175  U.  S.  564.  44 
L.  ed.  274,  20  Sup.  Ct.  Rep.  236;  Hetmtt  v. 
Schultz,  180  U.  S.  139,  45  L.  ed.  463,  21 
Sup.  Ct.  Rep.  309. 

The  action  of  the  Interior  Department  in 
rejecting  Nelson's  application  upon  the 
ground  that  when  he  made  his  settlement, 
in  1881,  the  land  had  been  for  many  years 
withdrawn  from  entry,  is  in  accordance  with 
the  construction  of  the  Department  placed 
on  this  and  similar  grants.  This  construc- 
tion lias  been  unchanged  from  the  beginning. 

Northern  P.  R.  Co.  v.  Prcssey,  2  T^nd 
Dec.  551 ;  Northern  P.  R.  Co.  v.  MiUer^  7 
Land  Dec.  100;  MeClure  v.  Northern  P.  R, 
Co.  0  T>nnd  Dec.  155:  Northern  P.  R.  Co.  v. 
Collins,  14  Land  Doc.  484;  Central  P.  R.  Co, 
V.  Beek,  10  fvand  Dec.  100:  Re  Northern  P. 
R.  Co.  27  Land  Dec.  505;  Re  Southern  P.  R, 
Co.  30  Land  Dec.  247. 

The  decisions  of  this  court  are  uniform 
thac  no  rights  can  be  acquired,  under  the 
public  land  laws,  to  lands  withdrawn. 

Wolsexf  V.  Chapman,  101  U.  S.  755,  25  L. 
ed.  015:*  Wood  v.  Beaeh,  156  U.  S.  548,  39 
L.  ed.  528,  15  Sup.  Ct.  Rep.  410;  Northern 
/'.  R.  Co.  V.  Musser'Sanntn/  lAind,  Logging^ 
d  Mfg.  Co.  168  XT.  S.  004,  42  L.  ed.  506,  18 
Sup.  Ct.  Rep.  205. 

'hie  court  will  not  overrule  the  construc- 
tion placed  upon  acts  of  Congress  by  the 
executive  olficers  of  the  government  charged 
with  their  administration,  except  for  cogent 
rciu^ons,  or  unless  that  construction  is  nian- 
ifc»stly  erroneous. 

United  States  v.  Johnston,  124  U.  S.  236, 

31  L.  ed.  389,  8  Sup.  Ct.  Rep.  446;  United 
States  V.  Alabama  (}.  S.  R.  Co.  142  U.  S. 
615,  35  L.  ed.  1134,  12  Sup.  Ct.  Rep.  306; 
Uewitt  V.  Sehnlfz.  180  l'.  S.  139,  45  L.  ed. 
463,  21  Sup.  Ct.  Rep.  309. 

Mere  o<'cupancy  at  the  date  of  definite 
location  is  insullicient  to  excei>t  land  from 
a  railroad  grant. 

Northern  P.  R.  Co.  v.  Colbum,  164  U.  S. 
383,  41  L.  ed.  470,  17  Sup.  Ct.  Rep.  98; 
Tarpcy  v.  Madscn,  178  U.  S.  215,  44  L.  ed. 
1042,  20  Sup.  Ct.  Rep.  849. 

Mr.  Justice  Harlan  delivered  the  opin- 
ion of  the  court: 

•The  Northern  Pacific  Railway  Company[110] 
brought  this  action  in  one  of  the  courts  of 
the  state  of  Washington  to  recover  from 
the  plaintiffs  in  error  the  southeast  quarter 
of  section  twenty-seven,  township  twenty, 
north  of  range  fourteen,  east  of  the  Willa- 
mette meridian,  in  Kittitas  county,  in  that 
state, — the  company  claiming  to  be  the  own- 
er in  fee,  and  allej^ing  that  the  defendants 
were  in  unlawful  possession  of  the  land. 

The  defendants  denied  each  of  the  allega- 
tions of  the  petition,  and  the  case  was  tried 
under  a  stipulation  of  facts,  which  for  the 
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gurpose  of  the  trial  were  conceded  to  be 
rue.    The  facts  eo  conceded  were  as  fol- 
lows : 

The  company  is  a  corporation  of  Wiscon- 
sin, and  succeeded,  prior  to  the  commence- 
ment of  this  action,  to  whatever  right,  title, 
or  claim  the  Northern  Pacific  Railroad  C!om- 
pany  had,  if  any,  to  the  land  in  dispute. 
The  latter  corporation  was  created  by  an 
act  of  Congress  approved  July  2d,  1864, 
chap.  217,  granting  lands  in  aid  of  the  con- 
struction of  a  ranroad  and  telegraph  line 
from  Lake  Superior  to  Puget  sound  on  the 
Pacific  coast  b^  the  northern  route,  and  by 
the  acts  and  joint  resolutions  of  Coneress 
supplemental  thereto  and  amendatory  there- 
of. 13  Stat,  at  L.  366.  We  will  hereafter 
refer  to  those  sections  of  the  act,  upon  the 
construction  of  which  the  decision  of  this 
case  mainly  depends. 

The  railroad  company  duly  accepted  in 
writing  the  terms  of  the  act  of  Congress, 
and  on  the  29th  day  of  December  a.  d.  1864, 
such  acceptance  was  served  on  the  Presi- 
dent of  the  United  States. 

The  company  fixed  the  general  route  of 
its  road  extending  coterminous  with  said 
land,  and  within  40  miles  thereof,  b^  filing 
a  plat  of  such  route  with  the  Commissioner 
of  the  General  Land  Office  August  20th, 
1873.  Thereafter,  on  November  1st,  1873, 
that  officer  transmitted  to  the  register  and 
receiver  of  the  land  office  for  the  district  in 
which  the  land  was  situate  the  following 
letter  of  instructions: 
[111]  ♦"Gtentlemen:— The  Northern  PaciflcRail- 
road  Company  having  filed  in  this  depart- 
ment a  map  showing  the  general  route  of 
their  branch  line,  from  Puget  sound  to  a 
connection  with  their  main  line  near  Lake 
Pend  d'Oreille  in  Idaho  territory,  I  have 
caused  to  be  prepared  a  diagram  which  is 
herewith  transmitted,  showing  the  40-mile 
limits  of  the  land  grant  along  said  line,  ex- 
tending through  your  district,  and  you  are 
hereby  directed  to  withhold  from  sale  or 
entry  all  the  odd-numbered  sections  falling 
within  these  limits  not  already  included  in 
the  withdrawal  for  the  main-line  period. 
The  even  sections  are  increased  in  price  to 
S2.50  per  acre,  subject  to  pre-emption  and 
homestead  entry  only.  Tnis  withdrawal 
takes  effect  from  August  15th,  1873,  the 
date  when  the  map  was  filed  by  the  company 
with  the  Secretary  of  the  Interior,  as  re- 
quired by  the  6th  section  of  the  act  of  July 
2d,  1864,  organizing  said  company." 

The  letter  of  the  Commissioner  and  the 
diagi'am  therein  referred  to  were  received 
and  filed  in  the  local  land  office  November 
17th,  1873. 

The  land  in  dispute  was  within  the  40- 
mile  limit  of  the  land  grant  as  designated 
in  the  diagram. 

On  December  6th,  1884,  the  railroad  com- 
pany definitely  located  the  line  of  its  rail- 
road, coterminous  with  and  within  less  than 
40  miles  of  the  land  in  controversy,  by  fil- 
ing a  plat  of  such  line,  approved  by  the 
Secretary  of  the  Interior,  in  the  office  of 
the  Commissioner  of  the  General  Land  Of- 
Jfce;  and  prior  to  November  18th,  1886,  it 
40S 


constructed  and  completed  a  sectioo  of  40 
miles  of  railroad  and  telegraph  line  extend- 
iTig  over  the  line  of  definite  location  and  co- 
terminous with  the  land  here  in  controyer- 
sy.  The  President  of  the  United  States 
having  appointed  three  commissioners  ta  ex- 
amine the  same,  and  the  commissioners, 
having  performed  that  duty,  reported  to  iJie 
Secretary  on  the  18th  day  of  November, 
1886,  that  the  lines  were  completed  in  all 
respects  as  required  l^  the  act  of  Congress. 

On  the  30th  of  November,  1886,  the  Sec- 
retary transmitted  that  report  to  the  Presi- 
dent with  a  recommendation  that  the  rail- 
road and  telegraph  line  be  accepted,  and  oo 
the  7th  day  of  December,  1886,  the  Presi- 
dent approved  that  recommendation. 

*The  United  States  executed  and  deliv-[llt; 
ered,  May  10th,  1895,  to  the  railroad  com- 
pany its  letters  patent,  purporting  to  con- 
vey te  the  company  the  above  tract  under  the 
terms  and  provisions  of  the  &ct  of  1864,  and 
the  various  acto  and  joint  resolutions  of 
Congress  supplemental  thereto  and  amenda- 
tory thereof. 

In  the  year  1881,  three  years  before  the 
definite  location  of  the  road,  the  defendant 
Henry  Nelson  went  upon  the  above  land  and 
occupied  it,  and  has  since  continuouely  re- 
aided  thereon.  It  is  agreed  that  he  was  at 
the  time  qualified  to  enter  public  lands  un- 
der the  act  of  Congress  approved  May  20th, 
1862  (12  Stat,  at  L.  392,  chap.  75),  entitled 
"An  Act  to  Secure  Homesteeuls  to  Actual 
Settlers  on  the  Public  Domain,"  and  under 
the  various  acts  supplemental  thereto  and 
amendatory  thereof. 

The  land  when  occupied  was  nnsurveyed, 
and  was  not  surveyed  until  1893.  But  ae 
Boon  as  surveyed  Nelson  attempted  to  enter 
it  under  the  homestead  laws  m  the  United 
Stetes  in  the  proper  United  States  district 
land  office.  His  application  was,  however, 
rejected  by  the  register  and  receiver  be-. 
cause,  in  their  opinion,  it  conflicted  with 
the  grant  to  the  Northern  Pacific  Railroad 
Company. 

The  defendant  Peter  Nelson  is  in  the  oc- 
cupancy of  a  portion  of  the  land  in  question 
under  license  from  his  oodefendant  Henry 
Nelson. 

Upon  the  facte  so  stipulated,  the  Judg- 
ment was  that  the  railroad  company  was 
not  the  owner,  had  no  claim  to,  ana  was  not 
entitled  to  the  possession  of  the  land  in  dis- 
pute, and  that  the  defendant  Henry  Nelson 
was  entitled  to  remain  in  possession  W  vir- 
tue of  the  homestead  laws  of  the  United 
States.  Upon  appeal  to  the  supreme  court 
of  Washington  that  judgment  was  reversed, 
and  the  cause  remanded  with  direction*  to 
enter  judgment  for  the  company. 

''I.  Before  considering  the  merits  of  tho[llS 
case  it  is  proper  to  remark  that  although 
the  railroad  company  holds  the  patent  cf 
the  United  States  for  the  land  in  contro- 
versy, the  defendant,  according  to  the  laws 
of  the  state,  was  entitled  to  judgment,  If  it 
appeared  that  he  was  equitably  entitled  to 
possession  as  against  the  plaintiff.  HilPt 
Anno.  Codes  k  Stetutes,  530  et  eeq.;  Bur- 
meieter  v,  Howard,  1  Wash.  Terr.  208. 

188  U.S. 


1M2.  Nelsoit  t.  NoKiHixif  P.  K.  Co.  118-115 

Z.  We  h.ive  neea   that  the  Northern  P&-  pre-emption  or  other  claim*  or  right*  at  the 
ctRe  Kailroad  Company  was  created  hy  the  lime  the  Hoe  of  aaid  road  is  <te/!iiite(y  fttud, 
act  nf  Congrera  of  Jiilj  2d,  1804,  chap.  217,  and  ■  plat  thereof  filed  in  the  ofBee  of  tha 
making  a  grant  of  lauda  in  aid  of  the  con-  CommlMioner  of  the  Oeoeral   Land   Officei 
BtrnctioD  of  the   road   from  Lake   Superior  and  whenever,  prior  to  said  fime   [of  deft- 
to   Paget    Boand.     When    that    grant     was  nlte  location],  any  of  aaid  section!  or  part* 
made   anhstantlally  the   entire   country   be-  of  aections  ahall  have  been  granted,  sold,  re- 
twen  those  points  irss  untraveled  as  well  served,   occupied   by   hornetltad  Mllleri,   or 
at  uninhabitnl  except  by  Indians,  very  few  preempted,  or  otherwiae  disposed  of,  other 
«l  whom,  at  that  time,  were  friendly  to  the  mthU  shall  be  ae1ect»d  by  said  company  in 
TTnited  States.    The  principal  object  of  the  liau  Iheraof,  under  the  direction  of  the  See- 
gnnt,   as   will    appear   frcoi   it«   language,  retary  of  the  Interior,  Id  alternate  sections, 
WW  to  secure  the  safe  and  speedy  transpor-  and  designated  by  odd  numbers,  not  mora 
tition   of   the   mails,   troops,   munitiooa   of  than  10  miles  beyond  the  limits  of  said  al- 
var,  and  public  stores,  hy  means  of  a  rail-  temate  sections.     .     .     ." 
road  and  telegraph,  and  to  that  end,  and  in  By  the  6th  secUon  of  the  act  It  was, 
order  to  bring  the  public  lands  into  market,  among  other  things,  provided  as  follows: 
ft  was  deemed  important  to  encourage  the  "I  8-  ^"<*  &«  >'  fvrtker  enacted.  That  the 
Mttlcment  of  the  country  along  the  proposed  Prewlen*  of  the  United  SUtes  shall  cause 
route.     The  public  lands  in  that  vart  region  the   'and"  to  he  anrveyed   for  40  miles  in 
wen   unsure-eyed,   and    it   was   not   known  '^^}^   <^  '>*'"'   '"*•  <**  *^  «""   ""l?  ?* 
when  they   would   be   surveyed.    Congress,  "">  "»^'  "'**'*»»  Re""'  """Jlf^''' J* 
»f  course,  knew  that  if  imm Slants  icSptad  l'"^'  «^,  "  ':«*  "  •»*?  ^  1"^''!:^^,^^  ^A 
♦w«  i.^titi^.,  ^(  ti..  ~.„=,.^»..»  *«  W.I  eoostruction  o(  said  railroad;   and  the  odd 
tte  inviUtion  c^  the  government  to  estab-  ,^5^^  „,  .j^^  ^^^^  granted  shall  not  berilBl 
liab   homes    upoi.   the     uaaurw^yed     public  ,i^j,,    ^^  ^,      ^^  BUtiJ,  or  preoption,  he- 
Uods,  U«y  would  do  so  in  the  belief  that  j^  ^^  after  they  arS  surveyed,  Moept  by 
the  land,  would  be  surveyed,  that  their  oc-  ^jj  company,  as  proviued  in  this  act''^  The 
cupuicy  would  be  respected,  and  that  they  ,tipulation  ol  facts  omits  the  latter  part  of 
wonld  be  given   ao  opportunity  to  perfect  j  Oj  but  of  the  words  omitted  this  court  will 
their  titles   in  accordance   with   the   home-  take  judicial  notice.     They  are  as  follows: 
rtaid  laws.  "But  the  provisions  of  the  act  of  Septem- 
Such  was  the  situation  when  the  act  of  ber,  eighteen  hundred  and  forty-one,  grant- 
July  2d,  1864,  was  passed.     Necessarily  the  ing  pre-emption  rights,  and  the  acts  amend- 
sct  must  bo  interpreted  in  the  li^ht  of  that  atory  thereof,  and  of  the  act  entitled  'An 
^tUBtion,     It  should  not  be  so  interpreted  Act  to  Secure  EomesteadB  to  Actual  Settlers 
u  to  justly  the  charge  that  the  government  on  the  Public  Domain,'  approved  May  twen- 
Ui4   a    trap    for    honest    immigrants    who  ty,  eighteen  hundred  and  siaty-two,  shsll  be, 
rtied   the   dangers  of   a   wild,   unexplored  and  the  same   are   hereby,  extended  to  all 
mutry,  in  order  that  they  might  >tstahIiBh  other  lands  on  the  line  of  said  road,  when 
luMM   for   themselves    and   their   familiea.  surveyed,  excepting  those  hereby  granted  to 
*»J  it  should  not  be  supposed  that  Congress  said  company.     And  the  reserved  alternate 
[ll4]liiil  In  view  'only  the  interests  of  the  com-  sections  shall  not  be  sold  by  the  government 
pwiy,  which,  with  the  aid  of  a  muititieent  at  a  price  less  than  two  dollars  and   fifty 
pant  of  lands,  was  empowered   to   connect  centa  per  acre,  when  offered  for  sale." 
we  SuperiiM'  and  Puget  sound  with  a  rail-  The   railroad   company   insists  that  after 
"isd  anif  telegraph  line.  the  order  of  withdrawiU  from  "sale  or  en- 
let  us  now  Bee  what  is  the  fair  import  of  trj'"  made  in  1B73  by  the  Commissioner  of 
^  act  of   1BB4,  under  which  both  parties  the  I.and  OfTlcc,  and  based  upon  its  map  of 
«in  possession.  general  route,  no  right  could  be  acquired  by 
6y  the  3d  section  of  that  act,  it  was.  among  u  settler  upon  any  odd-numbered  alternate 
jtter  things,  provided   as   follows,   to  wit;  section  of  land  within  the  40-miIe  limit  in- 
^htt  there  be,  and   hereby   is,  granted  to  dicated   hy   the  map  of  general   route.     As 
^  'Northern    Pacific    Railroad    Company,'  the  lands  in  question  were  not  surveyed  un- 
■**  successors  and  assigns,  for  tbe  purpose  til    IFI9.1.   the   company's   contention   means 
(if  liding  in  the  construction  of  said  rail-  that  during  the  twenty  years  succeeding  the       • 
'wd  ana  telegraph  line  to  the  Pacific  coast,  withdrawal  in  1873  all  the  sections  covered 
■»d  to  secure  tbe  sate  and  speedy  transpor-  tiy  the  map  of  general  route  which  would, 
i>tiai]   of   the   mails,   troops,   munitions   of  upon  a  survey,  appear  to  be  odd-numbered 
*ai,  and   public  stores   over   the   route   of  alternate  sections,  were  absolutely  excluded 
■^d  line  of  railway,  every  alternate  section  from   occupancy   by   aiiy   settler   having   Id 
it  public  land,  not  mineral,  designated  bv  view  the  homestead  laws, 
odd  numbers,  to  the  amount  of  twenty  al-  Tlie  defendant  insists  that  the  act  of  1804 
twute  sections  per  mile,  on  each   side   of  recognised  the  right  of  an  immigrant  to  oe- 
Mid  railroad    line,   as   aaid   company    may  cupy  any  section  of  tbe  public  lands  on  the 
idopt,  through  the  territories  of  the  United  general  route  up  to  the  time  of  the  definite 
Btates,  and   ten   alternate   sections   of   land  location  of  the  road,  provided  it  was  done 
pB  mile  on  each  side  of  said  railroad  when-  in  good  faith  with  the  intention  to  perfect 
ftr  it  passes  through  any  state,  and  when-  his  title  under  the  homestead  laws  whenever 
fnr  on  the  line  thereof  the  United  States  it  became  possible  to  do  so,  and  that  if  at 
bre  full  title,  not  reserved,  sold,  granted,  the    time   of   definite   location    it   appeared 
or  othcrwiae   appropriated,   and   free   from  that   he   was   in   the  occupancy  of  an   odd- 
WV.M.  40* 
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company  could  not  disturb  him«  the  railroad  company  "acquired,  by  fixing 

By  the  6th  section  of  the  act  of  July  2d,  its  general  route,  only  an  inchoate  right  to 
1864,  it  was  declared  that  the  odd  sections  the  odd -numbered  sectiooe  granted  by  Coo- 
"hereby  granted,"  that  is,  by  that  act  gress,  and  no  right  attached  to  any  specific 
granted,  should  not  be  liable  to  sale,  entry,  section  until  the  road  was  definitely  located 
[116]or  pre-emption  before  *or  after  they  were  and  the  map  thereof  filed  and  accepted, 
surveyed,  except  by  the  company,  as  pro-  Until  such  definite  location  it  was  compe- 
vided  in  the  act.  But  we  have  also  seen,  tent  for  Congress  to  dispose  of  the  public 
looking  at  the  3d  section,  which  was  the  lands  on  the  general  route  of  the  road  as  it 
granting  section  of  the  act,  that  Congress  saw  proper."  In  the  same  case  the  court, 
did  not  grant  every  odd-numbered  alternate  after  observing  that  as  the  lands  there  in 
section  within  the  general  limits  specified,  dispute  were  not  free  from  claims  at  the 
but  onlp  the  odd-numbered  alternate  sec-  date  of  definite  location,  it  was  of  no  con- 
tions  to  which  the  United  States  had  full  sequence  what  was  done  with  them  after 
title,  and  which  had  not  been  previously  re-  date,  proceeded:  "The  (Mily  ground  upon 
served,  sold,  granted,  or  otherwise  appro-  which  a  contrary  view  can  be  rested  is  the 
priated,  and  wnich  were  free  from  pre-emp-  provision  in  the  6th  section  of  the  act  of 
tion  or  "other  claims  or  rights"  at  the  time  18C4,  that  'the  odd  sections  of  land  hereby 
the  line  of  the  road  was  definitely  fiaed—  granted  shall  not  be  liable  to  sale  or  entry 
giving  to  the  railroad  company  the  right  to  or  pre-emption  before  or  after  they  are 
select  lands,  within  certain  limits,  in  place  aurveyed,  except  by  said  company,  as  pro- 
of such  as  were  found,  at  the  date  of  definite  vided  by  this  act.'  But  this  section  is  not 
locaiion,  to  have  been  disposed  of  or  to  be  to  be  construed  witliout  reference  to  other 
''occupied  hy  homestead  settlers."  sections  of  the   act.     It  must  be  taken   in 

The  firat  inquiry  is  whether  the  railroad  connection  with  §  3,  which  manifestly  con- 
company  acquired  a.nj  vested  interest  in  the  templated  that  rights  of  pre-emption  or 
land  in  dispute  by  reason  merely  of  the  ac-  other  claims  and  rights  might  accrue  or  be- 
ceptance  by  the  Land  Department  of  its  map  f^o^^^^  attached  to  the  lands  granted  after  the 
of  general  route,  or  by  reason  merely  of  the  general  route  of  the  road  woe  fixed  and  be- 
withdrawal  order  of  1873.  In  other  words,  h*'^  ''»«  ^*»*«  ^f  definite  location  was  estab- 
Did  the  land,  after  the  general  route  was  es-  IMed.  Literally  interpreted,  the  words 
tablished,  become  segregated  from  the  pub-  above  quoted  from  §  6  would  tie  the  hands 
lie  domain  and  cease  to  be  a  part  of  the  pub-  o'  ^^e  government  so  that  even  it  could  not 
lie  lands,  so  as  not  to  be  subject  to  occu-  sel^  any  of  the  odd-numbered  sections  of  the 
pancy,  in  good  faith,  by  homestead  settlers,  la^^ds  after  the  general  route  was  fixed,--an 
prior  to  definite  location?  These  questions  interpretation  wholly  inadmissible  in  view 
have  a  direct  bearing  oo  the  present  issues;  ^'  the  provisions  in  the  3d  section.  The  3d 
for,  if  Congress  did  not  intend-as,  we  *°^  6th  sections  must  be  taken  together, 
tliink,  it  did  not-that  the  railroad  company  ^"?,  .^  ^^Z  'a.^^^S-^  adjudged  that 
should  acquire  any  vested  interest  in  these  °«^^^>"g  >°  ^^^  ^^^  ««^V^"  prevented  the 
lands,  pri2r  to  definite  location,  we  can  un-  government  from  disposing  of  any  of  the 
derstand  why  it  excluded  from  its  grant  any  ^f^s  prior  to  the  fixing  of  the  line  of  defi- 
lands  "occupied  by  homestead  settlers"  at  "»^  location,  or,  /or  the  reasons  stated, 
the  time  of  the  definite  location  of  the  road.  ^^°'R  ^^"ving,  under  the  existing  statutes, 

The  above  questions  are,  we  think,  dis-  applications  to  purchase  such  lands  as  min- 

tinctly  answered  in  the  negative  by  recent  ^^^'  ''^""^•.     .  ,  ,  .    .,     « 

decisions  of  this  court     Let  us  see  if  such  The  principles  announced  in  the  8and€rs[llS 

be  not  the  case  Case  were  reaffirmed  in  Menotti  v.  Dillon, 

In  8t,  Paul  d  P.  R.  Co.  v.  Northern  P.  R.  167  U.  S.  703,  720,  42  L.  ed.  333,  338, 17  Sup. 

Co.  139  U.  S.  1,  5,  35  L.  ed.  77,  79,  11  Sup.  Ct.  Rep.  045,  951,  the  court  adding:     "It  is 

Ct.  Rep.  389,  it  waa  held  that,  after  a  map  true,  a»  said  in  many  cases,  that  the  object 

of  a  general  route  was  filed  and  up  to  defi-  of  an  executive  order  withdrawing  from  pre- 

nite  location,  the  grant  to  the  railroad  com-  emption,     private    entry,    and    sale,    lamia 

pany  was  in  the  nature  of  a  "fioat,"  and  within  the  general  route  of  a  railroad,  is  to 

land  which   previously  to  definite  location  preserve  the  lands,  unencumbered,  until  the 

had  been  reserved,  sold,  granted,  or  other-  completion  and  acceptance  of  the  road.    But 

wise  appropriated,  or  upon  which  there  waa  where  the  grant  was,  as  here,  of  odd-num- 

a  pre-emption  "or  other  claim  or  right,"  did  1^^^.^  sections,  within  certain  exterior  lines, 

not  pass  by  the  grant  of  Congress.  <^^  ^i^^  reserved,  or  otherwise  disposed  of 

,i"rT^a*^nl.^'onf  oT:o^oo*J^^^;.?*.^2'  ^y  the  United  States,  and  to  which  a  pre- 

r,,^.\?Q^-  ^'i^^^i^^\^\^  ^^iJ^'^X^^'  ^^rl  emption  or  homestead  claim  may  not  have 

[117]  14  Sup.  Ot.  Rep.  598    603,  604    •the  court  ^^Uched,  at  the  time  the  line  of  Lid  road  is 

said:     "The    act   of    1864    granted   to   the  .  n   -a.  ^     a    ^  >  *i,    v-ii;««  ^t  .  -^-^  ^#  ««« 

Northern    Pacific    Railroad    Company   only  ^""^.""'^^l  ^''!^\t^''^'^^^^^^ 

public  land,     ...    free  from  pre-emption  ^ral  route  and  the  >f ;""«  .^^^.  *  ^^^^^^^ 

hr  other  claims  or  rights  at  the  time  its  line  order  did  not  preyent  the  United  States,  by 

of   road   was   definitely   fixed,   and    a   plat  legislation,  at  any  time  prior  to  the  defi- 

thereof  filed  in  the  office  of  the  Commission-  nite  location  of  the  road,  from  selling,  re- 

er  of  the  General  Land  Office."  serving,   or   otherwise  disposing  of  any  of 

In  Northern  P.  R.  Co.  v.  Sanders,  166  U.  the   lands  which,  but   for   such   legislation, 

S.   320,  634,  636,  41  L.  ed.  1139,  1144,  17  would  have  become,  in  virtue  of  such  defi- 
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■Bite  location,  tbe  propwif  at  Uie  rtilroad 
^Mropany." 

Id  United  Btatet  t.  Oregon  &  C.  R,  Co. 
1.7a  U.  S.  28,  43,  44  L.  ed.  358,  364,  20  Sup. 
Ct  R«p.  2C1,  266,  which  involved  the  con- 
flicting claiiua  of  two  railroad  compaaiea  to 
oerUiin  laods,  and  required  the  court  to  de- 
-termine  the  effect  of  a  map  of  geoeral  route 
filed  by  the  Northern  PaciHc  Railroad  Com- 
pun,  M*  well  oa  tbe  extent  of  the  grant 
uuiJe  to  it,  the  court  said:  "It,  therefore, 
ttic  Perham  map  of  1B65  were  conceded  for 
the  purpoacB  of  the  present  diacussion  ta 
have  been  Bufflcient  as  a  map  of  'ceneral 
Mute,' — and  nothing  more  can  possibly  be 
diimed  for  it, — these  lands  could  not  be  re- 
glided  aa  having  been  brought  by  that  map 
(eiCD  it  it  had  been  accepted)  within  the 
mnt  to  the  Northern  Pociftc  Railroad 
Compi&y,  and  thereby  have  become  so  eeg- 
n^tei  from  the  public  d<>main  aa  to  pre- 
clude tht  poBsibitity  uf  their  being  earned 
if  other  railroad  companies  under  statutes 
aneted  by  Congress  after  the  filing  of  that 
(Dip  and  before  any  definite  location  by  the 
cwnpany  of  its  line,"  In  the  some  case: 
"In  opposition  to  the  views  we  have  ex- 
pienscd,  it  may  be  asid  tliat  tbe  clause  in 
Hie  «ct  of  July  25th,  18G0  (14  Stat,  at  L. 
Hi,  chap.  242),  providing  for  the  selection  ' 
tuder  the  direction  of  the  Secretary  of  the 
Interior  of  lands  for  the  Orpgon  company  in 
Deu  of  any  that  should  'be  found  to  have 
Wn  j[ranted,  sold,  reserved,  occupied  by 
tllSJhomerteed  settlers,  'pre-empted,  or  other- 
siw  disposed  of.'  shows  tha-t  Congress  did 
Dot  intend  to  include  in,  but  int^ ndpd  to  ex- 
clude from,  the  grant  to  that  company  any 
luds  that  could  have  been  earned  by  the 
Northern  Paeiftc  Railroad  Company  by 
dclinitety  fixing  its  route  and  filing 
iti  liiap  of  definite  loriilion.  Undoubt- 
^'^  tlKMC  lands  would  be  r^nrded  aa 
taring  been  appropriated  when  the  route 
if   the    Oregon     road     was     definitely     lo- 


of  1890   (20  Stat,  at  L.  498,  chap.  1040,  O. 


and  to  receive  patents  therefor  in  virtue  o( 

its  accepted  map  of  definite  location."  Sne 
also  Wilcox  V.  Eaatem  Oregon  Land  On.  176 
U.  8.  51,  44  L,  ed.  388,  20  Sup.  Ot.  Rep.  269, 
and  Vc»xinger  v.  Eaitem  Oregon  Land  Co. 
176  U.  S.  S8,  44  L  ed.  370,  20  Sup.  Ct  Rep. 
271. 

The  case*  above  cited  definit«Iy  determine 
that  the  railroad  company  acquired  no  vest- 
ed interest  in  any  particular  section  of  land 
until  after  a  definite  location  as  abown  In* 
Ml  accepted  map  of  its  Hoe;  and  that  until 
definite  location  the  1ar)d  covered  by  the 
map  of  general  route  was  a  "float,"  that  is. 

In  Mippnrt  of  the  proposition  that  the 
railroad  company  acquired  an  interest  in 
the  lands  in  disput«,  upon  its  general  route 
being  established,  reference  has  been  made 
to  some  expressions  "in  the  opinion  ot  Mr.[lCa 
Justice  Field  in  Buttz  v.  Jiorlhem  F.  R.  Cv. 
119  U.  S.  55,  71,  and  72,  30  L.  ed.  330,  33C, 
7  Sup.  Ct.  Rep.  100,  197,  to  the  eHect  that 
when  the  general  route  of  that  road  was 
made   known   by  a  map  duly  filed  and  ac- 


tsltd,    if 


to 


*(  the  Northern  Pacific  Railroad  had 
l«cii  definitely  fixed,  and  if  such  lands  were 
within  the  exterior  lines  of  that  route. 
GuL  as  we  have  said,  these  lands  were  with- 
in tie  limiU  of  the  grant  ot  July  2oth,  1868, 
Ud  h^  not,  at  that  lime  or  when  the  route 
"i  the  Oregon  road  was  deflrutely  located, 
tMii  appropriated  for  the  benefit  of  the 
Hofthern  Pacific  Railroad  Company,  for  the 
Kuon  that  the  latter  company  had  not  then 
lied  any  map  of  definite  location.  The 
^erlhen  Pacific  Railroad  Goinpany  could 
•"te  BO  land*  eitcept  suoft  as  were  unap- 
f">priit,.-d  at  the  ttms  its  line  was  defimte- 
jf  filed.  It  accepted  the  grant  of  1864  sub- 
jM  to  the  possibility  that  Congreas  might. 
Were  ite  line  was  definitely  fixed,  author- 
Ix  other  railroad  corporations  to  appropri- 
ate lands  within  its  general  route,  allowing 
it  to  Klect  other  lands  in  lieu  of  any  so  ap- 
propriated. The  lands  here  in  dispute  were 
wosequently  subject  to  be  disposed  of  by 
Coegress  when  the  act  of  1866  was  passed: 
Mid  {the  line  of  the  Northern  Pacific  rail- 
read  not  havii^  been  definitely  located 
prior  to  the  paawge  of  the  forfeiture  act 


miles  oa  each  side.  The  object  of  the  law 
in  this  particular  is  plain;  it  is  to  preserve 
t1>e  land  for  the  company  to  which,  in  aid 
of  the  con'«truction  of  the  road,  it  is  grant- 
ed," But  it  is  evident,  in  view  of  hotli 
IirioT  and  subsequent  decisions,  that  this 
anguage  is  not  to  be  taken  literally  or 
apart  from  the  other  portions  of  the  opin- 
ions of  the  eminent  jurist  who  delivered  the 
judgment  of  the  court.  If,  upon  the  filing 
and  acceptance  of  the  map  of  general  route, 
the  taw  withdrew  the  odd-numbered  sec- 
tions, then  the  previous  holding  in  many 
cases  that  until  definite  location  the  grant 
was  a  float,  with  no  interest  in  specific  sec- 
tions being  acquired  b^  the  railroad  com- 
pany, would  be  meaningless;  and  there 
would  be  some  difficulty  in  Congress  appro- 
priating such  lands  prior  to  definite  loca- 
tion. Indeed,  it  is  manifest  that  the  court 
did  not  mean  to  announce  any  new  doctrine 
in  the  Riittx  Cane;  for  Mr.  Justice  Field, 
whpn  delivering  judgment  in  that  case,  said 
that  the  charter  of  the  Northern  Pacific 
Railroad  Company  contemplated  "the  filing 
by  the  company,  in  the  office  of  the  Commis- 
sioner of  the  General  Land  Office,  of  a  map 
showing  the  ife^nile  ioration  of  the  line  of 
its  road,  and  limits  the  grant  to  suck  alter- 
nate odd  sections  as  have  not  at  that  time 
been  reserved,  sold,  granted,  or  otherwise 
appropriated,  and  are  free  from  pre-emption, 
grant  or  other  cJoitns  or  rigkis.  .  .  . 
Nor  is  there  anything  inconsistent  with  this 
view  of  the  6th  section  as  to  the  general 
route,  in  the  clause  in  the  3d  section  mak- 
ing the  grant  operative  only  upon  such  odd 
sections  as  have  not  been  reserved.  Bold, 
granted,  or  otherwise  appropriated,  and  to 
which  pre-emptioo  and  other  rights  and 
rliiims  have  not  attached,  when  a  map  of 
Ike  definite  location  hat  heon  filed." 
Further,  we  had  occasion  in  Worthem  P, 
4.W 
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R,  Co.  V.  Sanders  and  United  States  v.  Ore- 
gon d  G.  It.  Co.  above  cited^  to  limit  the 
broad  language  in  the  Buttz  Case  which  im- 
plied that  after  the  general  route  was  fixed 
the  land  was  withdrawn  by  the  law  for  the 

[121]  railroad  company.  We  *said  in  the  last- 
named  case:  '*This  language  was  too  broad 
if  it  is  construed  to  express  the  thought 
that  public  lands,  when  within  the  exterior 
lines  of  a  'general  route/  are  'appropriated' 
from  the  time  the  map  of  such  route  is  filed, 
so  as  to  prevent  them  from  being  granted 
by  Congress  to  and  from  being  earned  by 
another  railroad  corporation  prior  to  the 
filing  of  a  map  of  definite  location  by  the 
company  designating  such  general  route." 

It  results  that  the  railroad  company  did 
not  acquire  any  vested  interest  in  the  land 
here  in  dispute  in  virtue  of  its  map  of  gen- 
eral route  or  the  withdrawal  order  based  on 
such  map;  and  if  such  land  was  not  ''free 
from  pre-emption  or  other  claims  or  rights," 
or  was  "occupied  by  homestead  settlers" 
at  the  date  of  the  definite  location  on  De- 
cember 8th,  1884,  it  did  not  pass  by  the 
grant  of  18G4.  Now,  prior  to  that  date, 
that  is,  in  1881,  Nelson,  who  is  conceded  to 
have  been  qualified  to  enter  public  lands  un- 
der the  homestead  act  of  May  20th,  1862, 
went  upon  and  occupied  this  land  and  has 
continuously  resided  thereon.  The  land 
was  not  surveyed  until  1893,  but  as  soon  as 
it  was  surveyed  he  attempted  to  enter  it 
under  the  homestead  laws  of  the  United 
States,  but  his  application  was  rejected, 
solely  because,  in  the  judgment  of  the  local 
land  officers,  it  confiicted  with  the  grant  to 
ilic  Northern  Pacific  Railroad  Company, 
lie  was  not  a  mere  trespasser,  but  went 
upon  the  land  in  good  faith,  and,  as  his  con- 
duct plainly  showed,  with  a  view  to  resi- 
dence thereon,  not  for  the  purposes  of  specu- 
lation, and  with  the  intention  of  taking 
the  benefit  of  the  homestead  law  by  perfect- 
ing his  title  under  that  law,  whenever  tlie 
land  was  surveyed.  And  for  fourteen  years 
before  the  railroad  company  by  an  ex  parte 
proceeding,  and  without  notice  to  him,  so 
far  as  the  record  shows,  obtained  from  the 
Land  Office  a  recognition  of  its  claim,  and 
for  sixteen  years  before  this  action  was 
brought,  he  maintained  an  actual  residence 
on  this  land.  It  is  so  stipulated  in  this 
case.  As  the  railroad  had  not  acquired  any 
vested  interest  in  the  land  where  Nelson 
went  upon  it,  his  continuous  occupancy  of 
it,  with  a  view,  in  good  faith,  to  acquire  it 
under  the  homestead  laws  as  soon  as  it  was 
surveyed,    constituted,    in    our    opinion,    a 

[122Jctotm  upon  the  land  •within  the  moiuiing  of 
the  Northern  Pacific  act  of  1864;  and  as 
that  claim  existed  when  the  railroad  com- 
pany definitely  located  its  line,  the  land 
was,  by  the  express  words  of  that  act,  ex- 
cluded from  the  grant. 

This  view  protects  the  bona  fide  settler  in 
his  home,  established  upon  the  invitation  of 
the  government  under  great  difiiculties,  and 
does  no  injustice  to  the  railroad  company: 
for,  after  restricting  the  grant  to  such  odd- 
nutnbcred  sections  of  lands,  within  specified 
lateral  Jimits,  «a  were  free  from  pre-emp- 
41Jg 


tion  or  "other  claims  or  rights"  at  the  tioit 
the   line   of   the    road    was  definitely  fixed, 
Congress,   in   the   act  of   1864,  as  we   have 
seen,  proceeded:     "And  whenever,  prior  to 
said  time  [of  definite  location]  any  of  said 
sections  or  parts  of  sections  shall  have  been 
granted,  sold,  reserved,  occupied  by  hom^ 
stead  set  tiers f  or   pre-empted  or  otherwise 
disposed  of,  other  lands  shall  he  selected  by 
said   company   in    lieu    thereof"   etc.    The 
words    "occupied    by    homestead    aettlere" 
show  that  Congress  intended  by  the  charter 
of  the  Northern  Pacific  Railroad  Companj 
— whatever    it   may   have    intended    as   to 
other  companies  receiving  grants  of  publk 
lands — that  occupancy  by  a  homestead  set- 
tler, with  the  intention  to  take  the  benefit 
of  the  homestead  laws,  constituted  a  claim 
which,  existimr  at  the  date  of  definite  loca- 
tion,  would   exclude    from   the   grant   lanci 
that  might  otherwise  be  covered  by  it.     11 
Congress  did  not  iiittind  thus  to  protect  th< 
occupancy  of  homestead  settlers,  the  refer 
ence  to  lands  being  "occupied  by  homesteac 
settlers,''  at  date  of  definite  location,  wai 
meaningless,  and  it  was  useless  to  reaervi 
to   the   company   the  privilege  of    selectlni 
lands   in   lieu   of  those   lost   by   such  oceu 
pancy.     Congress   knew,   when    passing   tli 
act  of  1864,  that  one  going  west  to  estal 
lish  his  home  could  not  know  whether  tk 
unsurveyed  land  occupied  by  him  would  1 
an  even*numbered  or  odd-numbered  sectu 
Hence,  the  provision  in  §  3  in  relation 
odd-numbered   sections  "occupied   by   ham. 
stead  settlers."    The  efficacy  of  such  a  j^i 
vision  could  not  be  destroyed  except  by  ITi 
ther  legislation.     It  is  as  if  Congress  b 
in   words  declared   that  amone   the   "o^l 
claims  or  rights"  of  which  the  land  muvt; 
free  at  the  tinie  of  definite  location  in    « 
der  that  the  railroad  company  might  ta-"^ 
were  claims  arising  *out  of  occupancy 
homestead      settlers.     Such      settlers     G^ 
gress,  in  effect,  declared  should  be  protect 
in  their  rights,  and  the  railroad  comj 
should  be  reimbursed  by  lieu  lands  near 
Nelson's    occupancy,    we    have    seen, 
menced  in  1881,  while  the  definite 
of    the    road    occurred    in    1884.     That 
occupied  and  continuously  resided  upon^^ 
land  in  dispute  as  a  homestead  settler 
1881  is  admitted. 

If  it  be  said  that  Nelson's  claim  was 
of   mere   occupancy,   unattended   by  fon^ 
entry  or  application  for  the  land,  the  f 
swer  is  that  that  was  a  condition  of  thl^r 
for  which  he  was  not  in  anywise  n 
ble,  and  his  rights,  in  law,  were  not  U 
by  reason  of  that  fact.     The  land  was 
surveyed  until  twelve  years  after  he 
up  his  residence  on  it,  and  under  the 
stead  law  he  could  not  initiate  his  right 
formal  entry  of  record   until  such  sui 
He  acted  with  as  much  promptness  as 
possible  under  the  circumstances. 

In  Ard  v.  Brandon,  156  U.  S.  637, 
L.  ed.  624,  626,  16  Sup.  Ct.  Rep.  406,  4C 
this  court  said:  "The  law  deals  teaS^ 
with  one  who,  in  good  faith,  goes  upon  ttl 
public  lands  with  a  view  of  making  a  hOBI 
thereon.    If   he  does  all   that  the  statnit 
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prescribes  as  the  condition  of  acquiring 
rights,  the  law  protects  him  in  those  rights, 
ai^  does  not  make  their  continued  exist- 
ence depend  alone  upon  the  question  wheth- 
er or  DO  he  takes  an  appeal  from  an  adverse 
decision  of  the  othcers  cliarged  with  the 
4uty  of  Mcting  upon  his  application."  In 
the  same  case  the  court  quoted  with  ap- 
proval these  words  from  Clements  v.  War- 
ner,  24  How.  394,  397,  16  L.  ed.  695,  696: 
**Tlie  policy  of  the  Federal  government  in 
iavor  of  settlers  upon  public  lands  has  been 
liberal.  It  recognizes  their  superior  equity 
to  become  the  purchasers  of  a  limited  ex- 
tent of  land,  comprehending  their  improve- 
meats,  over  that  of  any  other  person.'* 

In  the  recent  case  of  Tarpey  v.  Madsen, 
178  U.  S.  215,  219,  44  L.  ed.  1042,  1044,  20 
8ap.  Ct.  Rep.  849,  850,— which  was  a  con- 
test between  the  Central  Pacific  Railroad 
Company  and  a  pre-cmptor  who  sought  to 
avail  himself  of  the  act  of  September,  1841, 
— ^it  was  found  as  a  fact  tliat  the  land  in 
dispute  had  on  it,  at  the  date  of  definite 
location  (which  was  on  October  20th, 
I8U8),  the  improvements  of  a  bona  fide  set- 
tler; and  one  of  the  questions  in  the  case 
'Was  how  far  the  rights  of  the  settler,  based 
upon  a  bona  fide  occupancy,  were  affected 
*the  absence  of  a  local  land  office  in  which 
^uld  be  made  some  record  of  his  applica- 
tion or  entry.  This  court  said:  "It  is 
true  that  there  was  then  no  local  land  ofiice 
^n  which  those  seeking  to  make  pre-emption 
<*r  homestead  entries  could  file  their  de- 
(ilaratory  statements  or  make  entries,  and 
the  want  of  such  an  office  is  made  by  the  su- 
preme court  of  the  state  one  of  the  main 
grounds  for  holding  that  the  land  did  not 
pass  to  the  railroad  company.  We  agree 
^ith  that  court  fully  in  its  discussion  of  the 
^neral  principles  involved  in  the  failure 
of  the  government  to  provide  a  local  land 
oOloe.  The  right  of  one  who  has  actually 
Occupied,  tcith  an  intent  to  make  a  home 
^tead  or  pre-emption  entry ^  cannot  be  de- 
feated by  the  mere  lack  of  a  pla^e  in  which 
*o  make  a  record  of  his  intent.  ...  If 
Olnev  was  in  possession  of  this  tract  before 
Octoi)er  20,  18ikS  [date  of  definite  l(x:ation], 
y>ith  a  view  of  entering  it  as  a  homestead 
Or  pre-emption  claim,  and  was  simply  de- 
prived of  his  ability  to  make  his  entry  or 
declaratory  statement  by  the  lack  of  a  local 
land  offke,  he  could,  undoubtedly,  when 
•uch  office  was  established,  have  made  his 
antry  or  declaratory  Ktatenient  in  such  way 
M  to  protect  his  rij^hts.'*  In  the  present 
Case,  the  settler  waited  from  1881  to  1893 
for  the  land  to  be  surveyed,  and  as  soon  as 
that  was  done  he  attempted  to  enter  it  un- 
der the  homestead  law  in  the  proper  office, 
but  his  claim  was  overruled  upon  the  the- 
ory, unfounded  in  law,  that  the  land  was 
Qovered  by  the  railroad  grant. 

So  far  we  have  proceeded  oa  the  ground 
that,  as  the  act  of  1804  granted  to  the  rail- 
load  company  the  alternate  sections  to 
which  at  the  time  of  definite  location  the 
United  States  had  full  title,  not  reserved, 
lold,  granted,  or  appropriated,  and  which 
were  free  from  pre-emption  or  other  claims 
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or  rights  at  date  of  definite  location,  and 
authorized  tlie  company  to  select  otlier  lands 
in  lieu  of  those  then  found  to  be  "occupied 
by  homestead  settlers,"  Congress  excluded 
from  the  grant  any  land  so  occupied  with 
the  intention  to  perfect  the  title  under  the 
homestead  laws  whenever  the  way  to  that 
end  was  opened  by  a  survey. 

3.  Dut  the  case  of  the  appellant  does  not 
depend  entirely  upon  this  view  of  the  act 
of  1864.  It  is  placed  On  impregnable 
ground  by  the  act  of  May  14th.  1880,  chap. 
89,  entitled,  "An  Act  for  the  Relief  of  Set- 
tlers on  Public  Lands,"  and  which  was  in 
force  when,  'in  1881,  Nelson  settled  upon  the[125] 
land  in  dispute.  The  act  is  as  follows: 
"1.  That  when  a  pre-emption  homestead,  or 
timber-culture  claimant  shall  file  a  written 
relinquishment  of  his  claim  in  the  local 
land  office  the  land  covered  by  such  claim 
shall  he  held  as  open  to  settlement  and  en- 
try without  further  action  on  the  part  of 
the  Commissioner  of  the  General  I>and  Of- 
fice. S  2.  In  all  cases  where  any  person 
has  contested,  paid  the  land-office  fees,  and 
procured  the  cancelation  of  any  pre-emp- 
tion, homestead,  or  timber-culture  entry  he 
shall  be  notified  by  the  register  of  the  land 
office  of  the  district  in  which  such  land  is 
situated  of  such  cancelation,  and  shall  be 
allowed  thirty  days  from  date  of  such  no- 
tice to  enter  said  lands:  Provided,  Tliat 
said  register  shall  be  entitled  to  a  fee  of 
one  dollar  for  the  giving  of  such  notice,  to 
be  paid  by  the  contestant,  and  not  to  be  re- 
ported, i  3.  That  any  settler  who  has  set- 
tled, or  who  shall  hereafter  settle,  on  any 
of  the  public  lands  of  the  United  States, 
whether  surveyed  or  unsurveyed,  with  the 
intention  of  claiming  the  same  under  the 
homestead  laws,  shall  be  allowed  the  same 
time  to  file  his  homestead  application  and 
perfect  his  original  entry  in  the  United 
States  I^nd  Office  as  is  now  allowed  to  set- 
tlers under  the  pre-emption  laws  to  put 
their  claims  on  record,  and  his  right  shall 
relate  back  to  the  date  of  settlement,  the 
same  as  if  he  settled  under  the  pre-emption 
laws."  21  Stat,  at  L.  140,  U.  S.  Comp. 
Stat.  1901,  p.  1392. 

The  3d  section  of  this  statute  is  a  dis- 
tinct confirmation  of  the  rights  of  a  quali- 
fied person  who  had  theretofore  settled  or 
should  thereafter  settle  "on  any  of  the  pub- 
lic lands  of  the  United  States,  whether  sur- 
veyed or  unsurveyed,  with  the  intention  of 
claiming  the  same  under  the  homestead 
laws;"  though,  of  course,  no  lands  could  be 
deemed  of  that  character  which  had  prior 
to  such  settlement  become  vested  in  a  rail- 
road company  in  virtue  of  an  accepted  map 
of  definite  location.  It  is,  as  we  have  seen, 
a  fixed  principle  in  the  law  relating  to  the 
administration  of  the  public  lands  that  a 
railroad  grant  is  a  mere  float  until  definite 
location,  and  that  prior  to  that  date  all 
lands,  within  the  exterior  limits  of  a  gen- 
eral route,  are  entirely  at  the  disposal  of 
the  governnx^nt,  to  be  appropriated  as  it 
desires.  The  railroad  company,  as  already 
shown,  acquired,  by  its  accepted  map  of 
general   route,  no  interest  in  aiiy   specifio 
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[126]  lands,  but  *oiily  a  right  to  take  those  to 
which,  at  the  date  of  definite  location,  the 
United  States  had  full  title,  and  upon 
which  there  was  do  claim,  and  which  were 
not  **oocupied  by  homestead  settlers."  It 
was,  therefore,  competent  for  the  United 
States  by  the  act  of  1880 — ^which  was  four 
years  prior  to  the  definite  location  of  the 
Northern  Pacific  railroad — ^to  give  additional 
riffhts  to  those  who  had  then  settled  or 
might  thereafter  in  good  faith  settle  upon 
any  of  the  public  lands.  Some  who  have 
made  comments  on  this  act  seem  to  over- 
look the  broad  language  of  S  3,  and  to  for- 
get that  that  section  embraces,  not  only 
those  who  had  theretofore,  but  those  who 
might  thereafter,  settle  on  the  public  lands, 
whether  surveyed  or  unsurveyed.  Nelson 
settled  OD  unsurveyed  public  land,  in  which 
the  railroad  company  had  no  vested  or 
specific  interest,  and  the  3d  section  of  the 
act  of  1880  was  purposeless  if  it  did  not  al- 
low him  to  perfect  his  title  under  the  home- 
stead laws,  CLS  soon  as  the  land  was  sur- 
vei/ed. 

The  meaning  we  have  given  to  the  words 
"occupied  by  homestead  settlers"  in  the  act 
of  1864,  and  what  has  been  said  about  the 
act  of  1880,  finds  support  in  decisions  of 
the  Land  Department.  It  will  be  well,  in 
view  of  the  far-reaching  consequences  of 
the  decision  in  the  present  case,  to  refer  to 
some  of  those  decisions. 

In  Southern  P.  R.  Co,  {Branch)  v.  Lopes 
(1884)  3  Land  Dec.  130,  131,  Secretary 
Teller  said  that  the  act  of  July  27th,  1866, 
14  Stat,  at  L.  292,  chap.  278,  relating  to  the 
Southern  Pacific  Railroad  Company, 
"granted  only  such  lands  as  were  *not  re- 
served, sold,  granted,  or  otherwise  appro- 
priated, and  free  from  pre-emption  or  other 
clainie  or  rights,*  at  date  of  definite  loca- 
tion; and  provided  that  'whenever,  prior  to 
said  time,  any  of  said  sections  or  parts  of 
sections  shall  have  been  occupied  hy  home' 
stead  settlers,  pre-empted,'  etc.,  lieu  lands 
might  be  taken."  It  will  be  observed  that 
this  was  the  language  of  the  Northern  Pa- 
cific act  of  1864.  The  Secretaiy  proceeded: 
"Now  a  homestead  entry,  which  must  be 
made  on  surveyed  lands,  would  be  within 
the  descriptive  terms  'other  claims'  without 
doubt ;  but  the  question  material  to  the  case 
before  me,  wherein  the  land  was  not  sur- 
veyed, is  whether  a  homestead  settlement  on 
27]  unsurveyed 'land,  with  a  view  to  entering  it 
when  surveyed,  is  within  said  terms.  I 
think  it  is.  *  Construing  together  the  grant- 
ing words  and  those  respecting  the  lieu 
land  selection,  it  is  evident  that  one  of  the 
'other  claims  or  rights*  excepting  land  from 
the  operation  of  the  grant  was  'occupation 
[occupied]  by  homestead  settlers.'  The 
word  'occupied'  and  the  idea  conveyed  by  it 
were  foreign  to  the  homestead  law  at  date 
of  this  act,  as  an  essential  element  in  the 
reservation  of  land.  I  need  not  recite  the 
numerous  decisions  of  the  courts  and  of  the 
Land  Department,  which  settle  the  princi- 
ple that  under  the  homestead  law  it  is  the 
'entry  ivhich  reserves  land   (except  for  tlie 

abort  period  during  which  it  is  reserved  by 
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settlement    under    the    tet    of    May    14ili, 
1880),  and  not  any  occupation  by  the  claim- 
ant before  or  after  it.    The  language  of  the 
granting  act  is  therefore  peculiar  in  this  re- 
spect, and  we  are  to  suppose  that  it  wee 
used  deliberately,  with  knowledge  of  then- 
existing  law,  and  for  a  special  and  impor- 
tant purpose.     We  must  interpret  it  in  ac- 
cordance with  this  evident  purpose.    Com' 
gress  teas   aware  that   hy   this  act  it  tcoe 
making  grants  of  land  far  beyond  the  line 
of  the  govemtnent  surveys,  in  regions  occu- 
pied and  to  he  occupied  largely  by  Attlern 
auHiiting  the  advent  of  the  surveyor  to  pre' 
for  their  claims.     By  S  6  the  homestead  law 
was  extended  to  the  even  sections  after  sur- 
vey, and  expressly  withheld  from  the  odd 
sections  before  and  after  survey,  and  yet  In 
S    3   land   ^occupied  by   homestead  settlers^ 
was    excepted    from    the    grant,    Congrest 
knew  that  unsurveyed  land  could  not  be  *en- 
tered'  as  homesteads;  it  had  in  terms  pro- 
hibited homestead  *erti''y*  on  these  lands;  it 
v)as  aicare  that  only  hy  such  'entry*  ooiUd 
a  claim  be  appropriated  and  reserved  from 
the  grant,  without  express  exception;  and 
therefore  in  the  use  of  the  words  'occupied 
by  homestead  settler^  it  intended  to  make 
such  express  exception,  and   to  indicate  e 
different  kind  of  appropriation  by  a  class  of 
settlers  not  within  the  letter  of  the  home- 
htead  law,  though  clearly  within  its  spirit^ 
namely,  those  who  had  made  a  home  on  the 
public   domain   in   advance  of   the  surveys, 
unth  the  intention  of  subsequently  claiming 
it  undei'  said  law.    If  this  was  not  the  pur- 
pose, then  the  employment  of  the  peculiar 
langunge  referred  to  was  a  vain  and  useless 
thing;  and  such  a  *  thing  we  are  not  to  sup-]  IS 
pose  Congress  had  done  (92  U.  S.  733,  23  L. 
ed.  634).     It  therefore  follows  that  the  land 
claimed    by    Lopez,  whose    proofs    are    not 
questioned  in  any  particular,  and  who  pre- 
ferred his  claim  promptly  upon  survey,  was 
'occupied  by  a  homestead  settler'  when  the 
grant  to  this  company  took  effect,  and  henoe 
excepted  from  the  operation  of  the  grant."* 
In  Northern  P,  R.  Co,  v.  Anrys   (1800) 
10  Land  Dec.  258,  259,  which  was  e  contest 
between  the  Northern  Pacific  Railroad  Com- 
pany and  a  homesteader  who  had  settled  on 
unsurveyed    public    lands,  Secretary    Noble 
said:     ''It  is  urged  that  the  land  wae  not 
subject  to  the  operation  of  the  homesteed 
law   at  tlie  date  of   Newland's  aettlemeni, 
because  unsurveyed,  and  that  the  homestead 
claim   could    have   attached   only  by  entry. 
But  it  must  be  remembered  that  the  rifl^te 
of  the  parties  here  must  be  determined  faj 
a  proper  construction  of  the  railroad  grmU 
rather  than  of  the  general  homestead  lew. 
It  must  be  admitted  that  the  ruling  in  the 
case  at  bar  is  in  line  with  those  of  the  De- 
partment for  many  years.    In  the  case  of 
Southern  P.  R,  (Jo,    (Branch)   y.  Lopem,  Z 
Land  Dec.  130,  the  question  here  presented 
was  fully  discussed  in  connection  with  a 
grant  framed  in  words  identical  with  tliOM 
used  in  the  grant  for  the  Northern  Poeifle 
company,  and  it  was  held  that  a  homestead 
i  settlement  on  unsurveyed  land  with  a  Tiew 
'  to  entering  it  when  surveyed  is  within  the 
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ttnn  'other  claims/  and  that  'it  is  evident 
fiiat  one  of  the  ''other  claims  or  rights"  ex- 
cepting land  from  the  operation  of  the  grant 
was    "occupation    by    homestead  settlers/" 
Ib  support  thereof  it  was  urged  that  Cod- 
gress  was  aware  that  by  the  act  in  aid  of 
a  road  extending  across  the  western  half  of 
the  continent,  it  was  making  a  grant  far 
bejond  the  line  of  government  surveys,  in 
legions  occupicfd  and  to  be  occupied  largely 
hf  settlers  awaiting  the  advent  of  the  sur- 
veyor to  prefer  their  claims.     In  this  view 
I  concur.     It  seems  beyond  question  that  it 
was  to   protect   such   settlers   as  described 
above  that  Congress  excepted  from  the  oper- 
ation   of    the    grant    tracts    'occupied    by 
homestead     settlers.'      Had     Congress     in- 
tended to  extend  its  protection  only  to  those 
wlio  had  made  entry,  it  would  have  said  so 
in  other  and  appropriate  words.     The  ordi- 
lt9]nary  exception  of  'lands  to  which  a  •home- 
fltead  right  has  attached*  would  have  fully 
protected  that  class  of  settlers.     But  Con- 
greae  went  further  and  made  occupation  the 
teat  instead  of  entry.    I  do  not  deem  it  nec- 
awary  to  cite  cases  to  show  that  the  views 
of  the  Department  on  this  point  have  not 
changed." 

In  Spicer  v.  Vorihem  P.  R.  Go.  10  Land 
IJec.  440,  443,  the  rights  of  an  Indian  were 
^liaputed  by  the  Northern  Pacific  Railroad 
Company  under  the  act  of  March  3d,  1875, 
18  Stat,  at  L.  402,  420,  chap.  131  (U.  S. 
pomp.  Stat.  1901,  pp.  1419,  1420),  extend- 
ing the  benefit  of  the  homestead  laws  of  tlie 
United  States,  with  certain  restrictions 
"pon  the  title  when  obtained,  to  Indians 
twenty-one  years  of  age,  or  the  head  of  a 
family  having  abandoned  the  tribal  rela- 
tions. Secretary  Noble  said:  "The  provi- 
•ioijs  of  this  act  were  in  force  at  the  date 
^hen  the  company's  rights  attached  on  defi- 
nite location  of  its  road,  and,  if  the  matters 
jjleged  relative  to  the  claim  of  the  Indian, 
Enoch,  l)o  true,  he  was  at  that  date,  and 
^  been  for  many  years  prior  thereto,  liv- 
^  upon  the  land  in  question,  as  his  home, 
^ih  the  intention  to  acquire  title  thereto, 
■«  0  home-stead;  he  had  valuable  and 
V^rmanent  improvements  thereon,  and 
^  ctiltivated  the  same  for  many  years, 
during  all  of  which  time  he  claimed 
*'  oa  his  home.  Such  a  claim,  it  seems  to 
*ne,  ig  clearly  covered  by  the  excepting 
cltuae  of  the  grant  to  the  company,  and,  if 
proven,  would  be  sufficient,  in  my  judgment, 
to  defeat  the  claim  of  the  company  to  the 
*nd.  True,  the  Indian  had  put  no  claim 
of  record  for  the  land,  but  it  is  well  settled 
^departmental  rulings  that  while  such 
omiaaion  might  defeat  the  claim  as  against 
*  aubseouent  settler  who  duly  places  his 
^im  of  record,  it  will  not  defeat  such 
daim  as  against  the  United  States,  and  the 
to!  covered  thereby  will  he  excepted  from 
tte  operation  of  any  grant  for  the  benefit 
0/  0  railroad  company  attaching  subse- 
^^tly  to  the'  inception  of  the  settlement 
^ht,  Korthei-n  P.  R.  Co.  v.  Evans,  7  Land 
Dec  131,  and  authorities  there  cited.  It  i:* 
^  well  settled  that  a  claim  resting  on  set- 
^ent,   residence,   and   improvements,  ac- 


quired  prior  to  the  date  when  the  com- 
pany's rights  attached  under  its  grant,  is 
sufficient  to  except  the  land  covered  thereby 
from  the  operation  of  such  grant." 

In  Northern  P.  R.  Co.  v.  McCrimmon,  12 
Land  *Dec.  554,  it  was  said:  *In  Bupport[130] 
of  this  appeal,  counsel  for  the  railroad  com- 
pany contend  that  Thomas  did  not  claim 
the  land  as  government  land,  but  as  rail- 
road land,  Ai5i  that,  although  the  land  was 
excepted  from  the  withdrawal  on  general 
route,  yet  Thomas  did  not  insist  upon  the 
right  to  take  it  as  government  land,  but 
was  satisfied  to  claim  it  under  the  railroad 
company.  Under  the  ruling  of  the  Depart- 
ment, as  announced  in  the  cases  of  North- 
ern P.  R.  Co.  V.  Bowman,  7  Land  Dec.  238, 
and  Northern  P.  R.  Co.  v.  Potter,  11  Land 
Dec.  531,  the  only  question  to  be  deter- 
mined, is,  whether  there  was  a  settlement 
on  the  Uind  at  date  of  definite  location  by 
one  having  the  qualification  to  enter  the 
land  under  the  settlement  laws,  and,  if 
these  facts  are  shown,  the  land  ux>uld  be  ex- 
cepted from  the  operation  of  the  grant,  al- 
though such  settler  might  not  have  known 
of  his  right,  but  held  the  land  under  the  be- 
lief that  it  was  railroad  land." 

In  Northern  P.  R.  Co.  v.  Plumb,  16  Land 
Dec.  80,  it  appeared  that  the  land  in  dis- 
pute was  within  the  primary  limits  of  the 
company's  grant  as  shown  by  map  of  defi- 
nite location  filed  July  6th,  1882,  and  was 
also  within  the  limits  of  the  withdrawal  oo 
map  of  general  route  filed  February  21st, 
1872.  Secretary  Noble  said:  "The  only 
question  raised  by  the  appeal  is  as  to 
whether  the  occupancy  shown  by  Plumb 
was  sufficient  to  defeat  the  grant.  It  ap- 
pears that  in  1881  Plumb  took  possession  of 
the  tract  in  question,  together  with  an  ad- 
joining 40-acre  tract,  upon  which  he  re- 
sided. In  the  spring  of  1882  he  broke  the 
entire  tract  in  question  and  inclosed  it 
with  a  fence,  and  has  since  had  possession 
of  and  improved  the  land.  He  had  never 
exercised  the  pre-emption  right,  and  was 
therefore  duly  qualified  to  claim  the  land 
under  his  settlement  right.  In  1886  he  con- 
tracted to  purchase  the  adjoining  40  acres, 
upon  which  he  had  resided,  from  the  com- 
pany, and  at  the  hearing  it  was  sought  to 
show  that  he  also  claimed  the  land  in  ques- 
tion under  the  grant  at  the  date  of  the  defi- 
nite location  of  the  road,  but  the  testimony 
will  not  warrant  such  a  finding.  Being  in 
possession  of  the  land  in  question  at  the 
dale  of  the  definite  location  of  the  road 
with  valuable  improvements  thereon,  and 
duly  qualified  to  assert  a  right  thereto  un- 
der the  settlement  *laws,  he  had  auch  a  rightlisij 
to  the  land  as  served  to  defeat  the  grant, 
and  the  fact  that  the  claim  subsequently 
asserted  by  him  was  under  a  different  law 
from  those  providing  for  settlement  can  in 
nowise  afTect  his  rights  in  the  premises. 
Being  excepted  from  the  grant  by  reason  of 
his  settlement.  Plumb  was  at  liberty  to  seek 
title  from  the  government  under  any  law 
under  which  such  lands  might  be  taken." 

In  Northern  P.  R.  Co.  v.  Bene,  19  Land 
Dec.  229«  the  land  in  dift^\xtA  '«i%a  ^viSiQi^ 
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the  limits  of  the  grant  to  the  company,  as 
shown  by  map  of  definite  location  filed 
July  6th,  1882,  and  was  covered  bj  the 
withdrawal  upon  general  route  of  February 
2l8t,  1872.  Secretary  Smith  said:  <The 
present  contest  is  between  the  railroad 
company  oo  one  part  and  Hoy  and  Benz  on 
the  other.  If  it  can  be  made  to  appear  af- 
firmatively by  good  and  sufficient  testimony 
that  either  of  these  parties.  Hoy  or  Benz, 
was  in  potsesaion  of  said  land  July  6,  1882, 
when  the  line  of  the  road  opposite  thereto 
woe  definitely  fiioed,  and,  at  the  same  time, 
had  the  right  to  perfect  title  to  the  eame 
under  the  pre-emption  or  homestead  laws, 
sueh  possession  ewcepted  the  land  from  the 
grant  to  the  railroad  company  and  reduced 
the  contest  to  one  between  Hoy  and  Benz; 
or,  rather,  to  one  between  Hoy  and  the  le^l 
representatives  of  Benz,  he  having  died 
since  entering  his  appeal."  It  was  found 
that  on  July  6th,  1882,  Hoyt  was  a  compe- 
tent entrvman  under  the  homestead  laws. 

What  has  been  said  as  to  the  meaning 
and  scope  of  the  acts  of  1864  and  1880  is 
not  inconsistent  with  anything  decided  in 
Maddoa  v.  Bumham,  156  U.  8.  644,  39  L. 
ed.  627,  15  Sup.  Ct.  Rep.  448,  and  Wood  v. 
Beach,  166  U.  S.  548,  3d  L.  ed.  528,  15  Sup. 
Ct.  Rep.  410. 

In  Maddow  v.  Bumham  the  question  was 
as  to  the  rights  of  a  homestead  occupant  as 
against  a  certain  railway  company.  Refer- 
ring to  the  3d  section  of  the  act  of  1880,  the 
court  said:  "By  this  section  for  the  first 
time  the  right  of  a  party  entering  land  un- 
der the  homestead  law  was  made  to  relate 
back  to  the  time  of  his  settlement.  But 
this  act  was  passed  long  after  the  rights  of 
the  railway  comjtany  had  accrued  and  the 
legal  title  had  passed  to  it.  It  is  not  oper- 
ative, therefore,  to  devest  such  legal  title, 
or  enlarge,  as  against  such  title,  any  equita- 
ble rights  which  the  defendant  theretofore 
[132]  had."  This  was  a  case,  therefore,  in  *  which 
the  claim  based  upon  occupancy  accrued 
after  the  legal  title  had  become  vested  in 
the  railroad  company,  not  a  case  in  which 
the  grant  was,  as  here,  a  float  with  no  right 
attached  to  any  specific  section. 

In  Wood  V.  Beach — which  was  a  contest 
between  a  homestead  settler  and  a  railway 
company — it  appeared  that  the  map  of  the 
line  of  definite  location  was  filed  December 
0th,  1866,  and  a  withdrawal  followed  in 
I  1867,  while  the  occupation  and  settlement 
of  the  homesteader  did  not  commence  until 
June  8th,  1870.  Of  course,  the  legal  title 
to  the  sections  granted  vested  in  the  rail- 
way company  upon  the  filing  and  accept- 
ance of  tne  map  of  definite  location.  Be- 
sides the  withdrawal  in  1867  was  pursuant 
to  the  express  command  of  the  act  of  Con- 
grc8.H  of  July  26th,  1860,  14  Stat,  at  L.  290, 
chap.  270,  §  4,  which  provided  that  as  soon 
as  the  railway  company  should  *'file  with 
the  Secretary  of  the  Interior  maps  of  its 
line,  designating  the  route  thereof,  it  shall 
be  the  duty  of  said  Secretary  to  withdraw 
from  the  market  the  lands  granted  by  this 
met  in  such  manner  as  may  be  best  calcu- 
Jmted  to  effect  the  pwrpomB  ol  this  act  and 


subserve  the  public  interest."  It  BDight 
well  be,  therefore,  that  one  whose  ri|pit, 
r^ing  upon  occupancy,  had  accrued,  as  in 
Maddow  V.  Bumham,  after  the  legal  title 
passed  to  the  railroad  company,  or  one  who, 
as  in  Beach  v.  Wood,  did  not  settle  upon  the 
public  lands  until  after  the  railroaa  com- 
pany had  definitely  located  its  road,  and 
after  the  lands  had  been  withdrawn  from 
market  pursuant  to  the  directions  of  an  ax- 
press  act  of  Congress,  could  not,  as  against 
the  railroad  company,  acquire  an  interest 
in  them  by  virtue  of  the  act  of  1880. 

Nor  is  there  any  oonfiict  between  the  de- 
cision now  rendered  and  Northern  P.  R,  Co* 
V.  Colhum,  164  U.  S.  383,  41  L.  ed.  479,  17 
Sup.  Ct.  Rep.  98;  for,  as  appears  from  the 
opinion  and  record  in  that  case,  the  land 
there  claimed  to  have  been  occupied  by  a 
homestead  settler,  at  the  date  of  definite 
location,  was  surveyed  public  land,  and  the 
good  faith  of  the  occupation  was  not  mani- 
fested by  an  entry,  or  an  attempt  at  entry, 
at  any  time  in  the  local  land  office.  It  was 
held  that  the  inchoate  riffht  of  the  home- 
steader must  be  initiated  by  a  filing  in  the 
land  office.  In  the  present  case,  as  we  have 
seen,  the  land  occupied  was  unsurv^yed, 
and  at  tiie  *tinie  of  such  occupancy,  the  land  [IS 
being  unsurveyed,  there  could  not  then  have 
been  any  filing  or  entry  in  the  land  office. 

The  case  before  us  is  altogether  diflferent. 
Nelson's  occupancy  occurred  after  the  pass- 
age of  the  act  of  1880.  While  that  act  did 
not  apply  to  a  railroad  company  which  bad 
acquired  the  legal  title,  by  definite  location 
of  its  road,  it  distinctly  recognized  the 
right  prior  to  such  time  to  settle  upon  the 
public  lands,  whether  surveyed  or  uneor^ 
\eyed,  with  the  intention  of  claiming  the 
same  under  the  homestead  laws.  In  occu- 
pying the  land  here  in  dispute  Nelson  did 
not  infringe  upon  any  vested  risht  of  the 
railroad  company;  for  there  had  not  been 
at  the  date  of  such  occupancy  in  1881  anv 
definite  location  of  the  line  of  the  railroad^ 
and  the  land,  so  occupied,  with  other  lands 
embraced  by  the  map  of  general  route,  eon* 
stitutcd  only  a  "float,"  the  company  havi^c 
at  most,  only  an  inchoate  interest  in  thMBm, 
a  right  to  accjuire  them,  if,  at  the  Heie  of 
definite  location,  it  was  not  ''occupied  hf 
homestead  settlers"  nor  encumbered  with 
"other  claims  or  rights."  The  withdraws! 
merely  from  "sale  or  entry"  in  187  S,  baaed 
only  on  a  map  of  the  general  route  of  ths 
road,  did  not  identify  any  specifie  ae^ioM^ 
was  not  expressly  directed  or  required  lij 
the  act  of  1864,  was  made  only  oat  of  abu- 
dant  caution  and  in  accordance  with  n  piae> 
tice  in  the  Land  Department,  and  did  not 
and  could  not  affect  any  rights  given  to 
homestead  occupants  by  Coi^^resa  in  the 
acts  of  1864  and  1880.  Besides,  the  order 
made  in  1873  to  withhold  from  sale  or  e»- 
try  'ill  the  odd-numbered  sections  faUiiig 
within  the  limits  of  the  general  route  was 
without  practical  value  so  far  as  the  land 
in  dispute  was  concerned;  for  anch  land 
had  not  been  surveyed,  and  there  eoald  not 
have  been  any  sale  or  entry  of  unaorveyed 
lands.    At  ainr  rate,  the  order  of  witbdimw- 
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al  direetin^  tbe  local  land  office  to  with- 
hold from^aale  or  entry"  the  odd-numbered 
flections  within   the   limits  of  the  general 
route  ooald  not  prevent  the  oooupaney  of 
one  of  those  sections  prior  to  definite  locs- 
ticm  by  one  who  in  good  faith  intended  to 
claim   the   benefit  of   the   homestead   law; 
thiSy  because  such  right  of  occupancy  was 
distinctly   recognized   by   the   act  of  1864. 
But  if  uAb  were  not  so,  the  act  of  1880,  In 
its  application  to  public  lands,  which  had 
Mjnot  beMHne  already  vested  in  some  *oom- 
pany  or  person,  must  be  held  to  have  so  mod- 
ified the  order  of  ioiihdratoal  haeed  merely  on 
feneral  route,  that  euch  order  would  not  af' 
feci  any  occupancy  or  settlement  made  in 
good  faith,  as  in  the  case  of  Nelson,  after 
the  passage  of  that  act,  and  prior  to  definite 
location.    Tliis      conclusion      cannot       be 
doubted,  because  the  act  of  1880  made  no 
exception  of  public  lands  covered  by  orders 
of  withdrawal    from   sale   or  entry  based 
merely  on  general  route,  and  because  also 
public  lands,  which  had  not  become  vested 
in  the   railroad   company,  by   the    definite 
loeation   of   its   line,   were   subject   to  the 
power  of  Congress. 

It  results  that  the  Supreme  Court  of  the 
State  of  Washington  erred  in  not  affirming 
tJM  judgment  of  the  court  of  original  ju- 
risdiction in  favor  of  the  defendants. 

The  judgment  must  be  reversed,  and  the 
euiee  remanded  for  such  further  proceed- 
i^p  as  may  not  be  inconsistent  with  this 
opuioD. 
Uwersed, 

Mr.  Justice  Brewer,  with  whom  Mr. 
Justice  Brown  and  Mr.  Justice  Shiras 
concur,  dissenting: 

I  dissent  from  the  judgment  in  this  case. 
It  overrules  a  unanimous  judgment  of  this 
court,  one  which  for  nearly  twenty  years 
{^  been  a  guide  to  the  Land  Department 
io  the  construction  of  the  Northern  Pacific 
niilrotd  grant.  Further,  in  effect  it  de- 
clares that  an  entire  section  in  the  act  of 
Congress  making  the  grant,  a  section  which 
^rom  the  inception  of  the  work  of  construc- 
tioQ  has  always  been  regarded  by  the  par- 
ties interested  as  a  provision  intended  to 
■fture  to  the  company  the  full  measure  of 
Itnds  granted,  is  meaningless,  and  gave  the 
eompany  absolutely  no  protection  whatever. 

It  is  admitted  that  the  company  fixed 
the  general  route  of  its  road  coterminous 
with  the  road  in  controversy  and  within  40 
miles  thereof,  b^  filing  a  plat  of  such  route 
with  the  Commissioner  of  the  General  Land 
Oflke  on  August  20,  1873,  and  that  on  No- 
^ber  1,  1873,  the  odd-numbered  sections 
within  the  40-mile  limits  of  this  route  were 
by  the  Land  Department  withdrawn  from 
sak  or  entry  and  the  even-numl)ered  sec- 
tions increased  in  price  to  $2.50,  notice  of 
[135jvhieh  •onier  was  immediately  filed  in  the 
locil  land  oflice.  In  1881,  eight  years  there- 
after, the  plaintiff  in  error  for  the  first 
time  entered  upon  the  lands  and  commenced 
its  occupation.  It  is  also  admitted  that  by 
cnnstruction  of  its  road  the  company  has 
IBBV.U. 


perfected  ita  title  to  its  land  grant.  Now, 
when  the  company  filed  its  map  of  general 
route  and  obtained  from  the  Land  Depart-' 
ment  the  order  of  withdrawal,  it  believed 
that  it  acquired  something.    It  did  not  sup- 

Sose  that  it  was  doing  a  vain  and  useless 
iiing.  It  did  not  believe  that  Congress 
had  cheated  it  with  a  delusive  expectation 
of  a  benefit  which  it  did  not  intend  to  give. 
Was  it  justified  in  such  belief?  To  an- 
swer this  it  is  well  to  look  back  to  the  con- 
dition of  things  at  the  time  the  granting 
act  was  passed.  In  1862,  Congress  created 
the  Union  Pacific  Railroad  Company  to 
build  a  railroad  from  the  Mississippi  river 
to  the  Pacific  ocean  along  the  only  then  fre- 
quented line  of  travel.  It  made  to  the  com- 
pany a  land  grant,  one  fourth  the  size  of  the 
Northern  Pacific  grant,  and  agreed  to  lend 
it  $16,000  and  upwards  per  mile  to  aid  in 
the  construction,  taking  a  first  mortgage  on 
the  road  as  security  for  the  loan.  Not- 
withstanding this  grant  of  land,  this  loan  of 
money,  and  the  fact  that  the  road  was  to  be 
along  the  only  frequented  line  of  travel, 
capital  could  not  be  induced  to  invest  in  this 
enterprise.  Two  years  thereafter,  and  ia 
1804,  Congress  passed  an  amendatory  act 
which  doubled  tne  land  grant,  making  it 
half  as  large  as  that  of  the  Northern  Pa- 
cific, and  agreed  to  take  as  security  for  its 
loan  a  second  mortgage,  giving  to  the  com- 
pany the  right  to  place  a  first  mortgage  on 
the  road  in  an  amount  equal  to  the  govern- 
ment loan.  And  only  after  this  large  fi- 
nancial asdiatance  and  increased  land  grunt 
was  the  work  of  construction  commenced. 
On  the  same  day  Congress  passed  the  act 
incorporating  the  Northern  Pacific  Railroad 
Company  aiKl  making  to  it  its  grant.  It 
promised  no  assistance  in  money,  but  only 
in  lands.  In  order  to  give  the  company  as- 
surance that  it  would  obtain  its  full  grant 
it  placed  in  the  act  fi  6,  the  section  which 
this  court  now  holds  is  absolutely  ineffect- 
ual therefor.    That  section  reads: 

*'And  be  it  further  enacted,  That  the 
Pr^ideirt  of  the  United  'States  shall  cause[136] 
the  lands  to  be  surveyed  for  fortv  miles  in 
width  on  both  sides  of  the  entire  line  of 
said  road,  after  the  general  route  shall  be 
fixed,  and  as  fast  as  may  be  required  by  the 
construction  of  said  railroad;  and  the  odd 
sections  of  land  hereby  granted  shall  not  be 
liable  to  sale,  or  entry,  or  pre-emption  be- 
fore or  after  they  are  surveyed,  except  by 
said  company,  as  provided  in  this  act;  but 
the  provisions  of  the  act  of  September, 
eighteen  hundred  and  forty-one,  granting 
pre-emption  rights,  and  the  acts  amenda- 
tory thereof,  and  of  the  act  entitled  'An 
Act  to  Secure  Homesteads  to  Actual  Set- 
tlers on  the  Public  Domain,'  approved  May, 
twenty,  eighteen  hundred  ana  sixty-two, 
shall  be,  and  the  same  are  hereby,  extended 
to  all  other  lands  on  the  line  of  said  road, 
when  surveyed,  excepting  those  hereby 
granted  to  said  company.  And  the  reserved 
alternate  sections  shall  not  be  sold  by  the 
government  at  a  price  less  than  two  dollars 
and  fifty  cents  per  acre,  when  offered  for 
sale." 


186-188 


Supreme  Court  of  the  United  States. 


Oct.  Tebm, 


At  the  time  of  the  passage  of  the  act  the 
entire  body  of  the  country  from  the  westero 
l)oundaiy  of  Minnesota  to  the  Cascade 
Range  was  unoccupied,  untraveled,  and  al- 
most wholly  unexplored.  As  said  by  Sena- 
tor Hendricks,  when  the  bill  was  before  the 
Senate:  '^Everybody  can  see  at  a  glance 
that  it  is  a  work  of  national  importance. 
It  proposes  to  grant  lands  in  a  northern 
latitude  where,  without  the  construction  of 
a  work  like  that,  the  lands  are  comparative- 
ly without  value  to  the  government.  No 
person  acquainted  with  the  condition  of 
that  section  of  country  supposes  that  there 
can  be  very  extensive  settlements  until  the 
government  shall  encourage  those  settle- 
ments by  the  construction  of  some  work  like 
this."  And  by  Senator  Harlan,  the  chair- 
man of  the  Committee  on  Public  Lands: 
''The  Committee  on  Public  Lands  agree  to 
report  this  bill  favorably  on  account  of  the 
vast  consequence  that  will  attach  to  the 
completion  of  the  road.  The  land  is  to  be 
conveyed  to  the  company  only  as  the  road 
progresses.  The  committee  were  of  opin- 
ion that  if  the  road  should  be  built  the  gov- 
ernment could  well  afford  to  give  one  half 
the  land,  for  the  distance  of  40  miles  on 
each  side  of  the  road,  to  secure  its  comple- 
tion. If  it  should  not  be  built,  no  lands 
will  have  been  conveyed."  In  other  words, 
the  proposition  was  to  give  half  of  the  lands 
[137] within  40  miles  *of  the  road  to  the  company, 
— not  to  give  as  much  land  as  would  be 
equal  to  half  the  lands  within  40  miles  of 
the  road,  but  to  give  half  of  those  lands. 
The  difference  is  obvious.  The  construction 
of  a  railroad  increases  the  value  of  contig- 
uous laAds.  Congress  doubles  the  price  of 
the  even-numbered  sections  which  it  retains. 
It  makes  no  little  difference  to  a  company 
whether  it  receives  lands  along  the  line  of 
the  road  which  it  constructs,  lands  which 
have  been  increased  in  value  by  reason 
thereof,  or  an  equal  amount  of  lands  hun- 
dreds of  miles  away,  and  not  so  increased  in 
value. 

The  withdrawal  was  not  left  to  the  dis- 
cretion of  the  company,  but  was  to  be  made 
by  the  President,  after  the  general  route 
had  been  fixed,  and  ''as  fast  as  ma^r  be  re- 
quired by  the  construction  of  said  railroad." 
True,  the  language  is  that  he  "shall  cause 
file  lands  to  be  surveyed;"  but  this,  coupled 
with  the  prohibition  against  sale  or  entry, 
was  tantamount  to  a  direction  to  withdraw, 
and  has  always  been  so  regarded  by  the 
Land  Department  and  all  parties  interested. 
Thus  he  was  to  determine  whether  the  time 
bad  arrived  for  a  withdrawal.  The  with- 
drawal was  in  fact  made.  The  President 
exercised  his  judgment  and  decided  that  the 
time  had  arrived  for  a  withdrawal,  and  the 
Land  Department  through  all  its  officials 
proceeded  to  act  accordingly.  The  direc- 
tion in  the  withdrawal  was  "to  withhold 
from  sale  or  entry  all  the  odd-numbered 
sections  falling  within  these  limits."  Sure- 
ly this  action  of  the  President  and  the  Land 
Department  is  entitled  to  the  highest  con- 
sideration. As  said  by  Chief  Justice  Mar- 
ahall,  ID  Cohen  v.  Vtrotnia,  6  Wheat.  264, 
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418,  5  L.  ed.  257,  294:  "Great  weight  has 
always  been  attached,  and  very  rightly  at- 
tached, to  cotemporaneous  exposition."'  See 
the  many  authorities  on  this  proposition 
collected  in  Fairhank  v.  United  8tate8,  181 
U.  S.  283,  307,  45  L.  ed.  862,  872,  21  Sup. 
Ct.  Rep.  648. 

But  notwithstanding  this  section,  not- 
withstanding the  action  of  the  executive  of- 
ficers in  directing  a  withdrawal  of  this  land 
from  sale  or  entry,  it  is  now  held  by  the 
court  that  it  was  subject  to  homestesid  en- 
try, and  that  the  entryman  acquired  a  right 
to  obtain  title  by  an  entry  made  eight  years 
after  the  withdrawal.  Of  course,  as  I  said, 
such  a  ruling  nullifies  the  section.  A  with- 
drawal from  sale  or  entry  which  leaves  un- 
affected *the  right  of  purchajse  or  entry  is  an  [138] 
irreconcilable  contradiction.  But  can  there 
be  any  reasonable  doubt  as  to  the  meaning 
of  §  6,  or  that  Congress  intended  exactly 
what  was  done  by  the  executive  officers,  to 
wit,  the  withdrawal  of  all  the  odd  sections 
within  the  40-mile  limit  from  sale,  entry, 
or  pre-emption?  The  significant  words  are 
these:  "The  odd  sections  of  land  hereby 
granted  shall  not  be  liable  to  sale,  or  entry, 
or  pre-emption,  before  or  after  they  are  sur- 
veyed, except  by  said  company."  Now  it  is 
said  in  the  opinion  of  the  majority  that 
§  3  defines  what  is  "hereby  granted"  as 
"every  alternate  section"  to  which  "the 
United  States  have  full  title,  not  reserved, 
sold,  granted,  or  otherwise  appropriated, 
and  free  from  pre-emption  or  other  claims 
or  rights  at  the  time  the  line  of  said  road 
is  detinitclv  fixed."  that  those  lands,  and 
those  only,  are  the  ones  not  liable  to  sale, 
entry,  or  pre-emption,  except  by  the  com- 
pany. It  will  help  to  write  out  the  sentence 
with  a  substitution  for  the  words  "hereby 
granted"  of  the  definition  thereof  which  is 
presented,  and  it  will  read  substantially  as 
follows:  The  odd  sections  of  land  within 
the  withdrawal  limits  to  which  the  United 
States  have  full  title,  not  reserved,  sold, 
granted,  or  otherwise  appropriated,  and  free 
from  pre-emption  or  other  claims  or  rij^hts 
at  the  time  the  line  of  the  road  is  definitely 
fixed,  shall  not  from  the  time  of  the  with* 
drawal  until  the  filing  of  the  map  of  defi- 
nite location  be  liable  to  sale,  entry,  or  pre- 
emption before  or  after  they  are  surveyed^ 
except  by  the  company.  Or,  to  put  it  in  an- 
other form,  the  odd  sections  within  Uie 
withdrawal  limits,  which  no  one  purchases 
or  enters  before  the  filing  of  the  map  of  defi- 
nite location,  shall  not  be  purchased  or  en- 
tered by  anybody  except  the  company.  It 
would  be  a  failure  of  due  respect  to  Con- 
gress to  use  language  adequately  expressive 
of  the  absurdity  of  such  legislation.  But 
Congress  never  meant  any  such  thins. 
While  it  may  be  that  the  use  of  the  worcb 
•'hereby  granted"  was  unfortunate,  yet  what 
was  intended  is  clear.  Congress  intended 
to  grant  the  odd-numbered  sections  and  re- 
tain the  even -numbered,  and  while  in  the 
granting  clause  some  qualifications  were 
placed  in  respect  to  the  odd-numbered  sec- 
tions, in  order  to  protect  individual  rights 
then   existing,    or     which     Congress    might 
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9] *thereaf ter   specifically  create,  yet  as  Con- 
grefls  waa  here  not  attempting  a  precise  def- 
inition of  what  should  pass  by  the  grant,  it 
used  the  term  "granted  lands''  as  descrip- 
tiye  generally  of  the  odd- numbered  sections, 
to  distinguish  them  from  the  lands  retained, 
the    even-numbered    sections.    It  obviously 
intended  that  no  rights  should  be  acquirea, 
either  by  sale,  entry,  or  pre-emption,  to  any 
of  the  odd-numbered  sections  after  the  fif- 
ing of  the  map  of  general  route,  and  this 
whether  the  lands  were  surveyed  or  unsur- 
veyed.    This  is  made  clear  by  the  last  sen- 
tence in  the  paragraph.     It  says,  "and  the 
reserved  alternate  sections  shall  not  be  sold 
by  the  government  at  a  price  less  than  $2.50 
per  acre."    Clearly  that  meant  all  the  even- 
numbered   sections,   and    not   simply    those 
which  happened  to  be  alternate  to  odd-num- 
bered   sections    passing    to    the    company. 
The  truth  is  that  in  §   3  Congress  defines 
specifically  and  carefully  the  lands  which  it 
granted.     Its  attention  was  directed  in  that 
clause  to  the  matter  of  definition.     While 
ifi  I  tf  it  was  not  attempting  to  define,  but 
to  provide  for  a  withdrawal  before  the  filing 
of  the  map   of   definite   location,  and    was 
•imply  endeavoring  to  make  effective  rights 
vMch  it  intended  should  accompany   such 
withdrawal. 

Again,  in  HcuHU  v.  Schultz,  180  U.  S. 
139,  45  L.  ed.  403,  21  Sup.  Ct.  Rep.  309,  it 
was  held  that  the  withdrawal  directed  by 
Congress  in  §  0  coupled  with  the  provision 
extending  homestead  and  pre-emption  rights 
to  all  other  lands  on  the  line  of  the  road, 
created  an  implied  prohibition  of  any  with- 
drawal of  lands  within  the  indemnity  limits 
proTided  in  §  3.  It  is  imquestioned  that, 
whenever  a  grant  had  been  made  of  lands, 
the  power  of  the  Land  Department  to  with- 
draw such  body  of  lands,  as  might  5fcem  rea- 
sonably necessary  for  the  satisfaction  of  the 
?»Tint,  had  been  frequently  upheld  by  this 
court.  See  the  long  list  of  cases  cited  in 
the  dissenting  opinion  on  page  150.  There 
i8  no  express  prohibition  of  like  action  by 
the  Land  Department  in  respect  to  lands 
J'ithin  the  Northern  Pacific  indemnity  lim- 
its, and  the  judgment  was  based  solely  on 
the  implied  prohibition  above  referred  to. 
The  opmion  of  the  court  rested  mainly  on 
the  rulings  of  the  Land  Department,  as  pri- 
marily expressed  in  the  opinion  of  Secre- 
140Jtary  Vilas  in  Northern  P.  R,  Co.  v.  *  Miller, 
7  Lajid  Dec.  100,  from  whose  opinion  large 
quotations  were  made,  and  in  respect  to  rul- 
''^g*  of  the  Land  Department  generally,  it 
was  said,  conceding  that  the  question  in- 
volved wa«  one  of  doubt  (p.  167,  L.  ed.  p. 
4"2,  Sup.  Ct.  Rep.  p.  315)  : 

***It  18  the  settled  doctrine  of  this  court,* 
as  was  said  in  United  States  v.  Alabama 
Great  Southern  R,  Co.  142  U.  S.  615,  621,  35 
L.  ed.  1134,  1136,12  Sup.  Ct.  Rep.  306, 308, 
'that,  in  case  of  ambiguity,  the  judicial  de- 
I^rtment  will  lean  in  favor  of  a  construc- 
tion given  to  a  statute  by  the  department 
charged  with  the  execution  of  such  statute, 
*D<i»  if  such  construction  be  acted  upon  for 
a  Dumber  of  years,  will  look  with  disfavor 
^P<n  any  sudden  change,  whereby  parties' 


who  have  contracted  with  the  f^overnment 
upon  the  faith  of  such  construction  may  be 
prejudiced.' " 

Turning  to  the  opinion  of  Mr.  Secretary 
Vilas,  we  find  him  saying  (pp.  110,  111« 
113,  119): 

''But  a  peculiarity  in  legislation  of  this 
character  is  found  in  the  6th  section  of  the 
act,  in  which  a  provision  authorized  the 
^general  route'  to  be  fixed,  and  required 
lands  to  be  surveyed  for  40  miles  in  width 
on  both  sides  of  the  entire  line  so  fixed,  and 
directed  that  the  odd-numbered  sections 
granted  by  the  act  should  not  be  liable  to 
sale  or  entry  or  pre-emption  before  or  after 
they  were  surveyed,  except  by  said  com- 
pany. In  the  language  of  the  Supreme 
Court,  in  Huttz  v.  Northern  P.  R,  Co,  111) 
U.  S.  71,  30  L.  ed.  336,  7  Sup.  Ct.  Rep.  100: 
The  act  of  Congress  not  only  contemplates 
the  filing  by  the  company,  in  the  ofiice  of 
the  Commissioner  of  the  General  Land  Of- 
fice, of  a  map  showing  the  definite  location 
of  the  line  of  its  road,  and  limits  the  grant 
to  such  alternate  odd  sections  as  have  not, 
at  that  time,  been  reserved,  sold,  granted, 
or  otherwise  appropriated,  and  are  free 
from  pre-emption,  grant,  or  other  claims  or 
right,  but  it  also  contemplates  a  prelimi- 
nary designation  of  the  general  route  of  the 
road,  and  the  exclusion  from  sale,  entry,  or 
pre-emption  of  the  adjoining  odd  sections 
within  40  miles  on  each  side  until  the  defi- 
nite location  is  made. 

"The  facts  which  have  been  recited  show 
beyond  all  reasonable  question  that  the 
privilege  given  to  the  company  of  fixing, 
first,  a  line  of  general  route,  upon  the  basis 
of  which  the  odd-numbered  sections  within 
40-miIe  limits  on  either  side  wei*e  *to  be[141] 
withdrawn  from  sale  or  entry  or  pre-emp- 
tion before  and  after  survey,  was  fully  exer- 
cised by  the  company  in  Washington  terri- 
toiy,  from  the  eastern  boundary  to  the 
mouth  of  the  Walla  Walla  river,  and  thence 
ulong  the  Columbia  to  the  first  range  line 
west  of  the  Willamette  principal  meridian, 
and  thence  north  to  the  international  boun- 
dary, by  its  filing  and  the  department's  ap- 
proval of  its  maps  of  location  on  the  30th 
of  July,  1870.  These  maps  and  the  action 
taken  therp'>n  fully  met  every  requirement 
of  the  statute  in  that  behalf.  The  com- 
pany, bv  resolution,  fixed  this  line  as  the 
basis  of  withdrawal,  made  its  formal  re- 
quest that  the  land  should  be  withdrawn 
thereon,  the  line  was  plainly  and  sufficiently 
described,  the  department  accepted  it,  and 
applied  the  statutory  consequence  by  direct- 
ing the  local  land  officers  in  Washington  ter- 
ritory to  withdraw  the  odd-numbered  sec- 
tions along  that  line  as  far  north  as  the 
town  of  Steilacoom,  first,  for  a  width  of  20 
iriiles  on  cither  side,  and,  later  in  the  same 
year,  within  the  limit  of  an  additional  20 
miles;  and  also  by  increasing  the  minimum 
price  of  the  even-numbered  sections  within 
the  same  limits  to  $2.50  per  acre.  Thus, 
the  action  of  the  company  and  of  the  de- 
partment co-operated  to  give  official  deter- 
mination to  the  fact  upon  which  the  statute 
became    applicable,   both   to   vrithdraw   the 
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odd-numbered  sections  and  to  double  the 
nrinirouro  price  of  the  even- numbered  sec- 
tions,  and  Doth  efTects  were  formally  recog- 
nized and  declared.  It  cannot  be  doubted 
that,  had  no  other  action  been  taken  before 
the  line  of  the  road  for  construction  was 
definitely  located,  this  action  in  regard  to 
the  line  of  the  general  route  of  1870  must 
have  remained  continuously  operative  upon 
all  lands  within  the  limit  of  40  miles  on 
either  side  of  the  line  so  established.  So 
obvious  is  this,  indeed,  that  from  the  mouth 
of  the  Walla  Walla  river,  westwardly  along 
the  Columbia,  that  withdrawal  remains  to 
this  day  obligatory  and  operative  by  force 
of  the  statute  and  of  that  location.  .  .  . 
By  virtue  of  that  withdrawal  the  odd-num- 
bered sections  within  40  miles  of  all  that 
portion  of  the  route  lying  east  of  the  (Co- 
lumbia remained  for  nearly  two  years  at 
least  segregated  from  the  public  domain, 
and  all  purchasers  of  the  even-numbered 
[142] sections  *were  required  to  pay  the  double 
minimum  price  for  the  land  they  bought. 
.  .  .  Having  provided  the  condition  up- 
on which  a  withdrawal  of  the  public  do- 
main should  be  operative  upon  a  prelimi- 
nary general  route  for  the  benefit  of  this 
company,  without  any  latitude  of  authority 
for  any  other,  the  legislative  will  must  be 
regarded  as  exclusive  of  any  other.  .  .  . 
Thus,  the  meaning  of  the  act  appears  to  he 
that  the  provisional  line  of  general  route 
should,  in  the  fiHt  place,  he  taken  as  the 
line  upon  tchich  the  grant  wa^  made,  and, 
during  the  period  while  no  other  line  was 
fixed  than  such  line  of  general  route,  the 
land^  in  the  odd-numhered  sections  toithin 
jfO  miles  should  he  taken  as  the  granted 
lands,  and,  therefore,  they  are  declared  hy 
the  statute  to  he  the  *herehy  granted* 
lands."     (The  italics  are  mine.) 

Thus  the  court  held  that,  because  by  8  6 
the  odd-numbered  sections  were  withdrawn 
from  sale  or  entry,  and  at  the  same  time  it 
was  declared  that  the  homestead  and  pre- 
emption laws  should  apply  to  all  other 
lands,  there  was  an  implied  prohibition  up- 
on the  Land  Department's  withdrawal  of 
odd-numbered  sections  within  the  indemnity 
limits.  Now  it  is  held  that  the  withdrawal 
directed  by  $  6  and  made  by  the  Secretary 
of  the  Interior  was  absolutely  meaningless 
and  secured  nothing  to  the  company.  If 
the  withdrawal  directed  by  S  6  intended 
nothing,  accomplished  nothing,  it  should 
not  have  been  made  the  basis  for  an  implied 
prohibition    of    the    hitherto     unquestioned 

f>ower  of  the  Land  Department  to  withdraw 
ands  in  indemnity  limits.  There  is  an  in- 
congruity in  the  two  decisions  which,  to  my 
mind,  is,  to  use  no  stronger  expression,  both 
sad  and  startling. 

Further,  the  Land  Department  did  in 
fact  withdraw  from  sale  or  entry  all  the 
odd-numbered  sections  within  the  40-milo 
limits  of  the  general  route, — and  this  with- 
drawal include<l  the  tract  in  controversy  as 
well  as  the  other  odd-numbere<l  sections, — 
and  notice  thereof  was  filed  in  the  local 
laod  o/Hce,  and  this  many  years  before  the 
plaintiff  io  error  went  upon  the  land.    JVe 


heretofore  stated,  the  power  of  the  Land  De- 
partment to  withdraw  from  private  entry 
lands  which  it  has  reason  to  believe  may  be 
necessarjr  to  satisfy  a  land  grant  has  never 
been  denied.  *  It  is  a  power  which  has  been[l^ 
exercised  again  and  again  from  the  incep- 
tion of  land  grants.  In  one  case  {Wolooit 
V.  Dcs  Moines  Nav,  d  R.  Co.  6  Wall.  681,  18 
L.  ed.  680),  we  sustained  a  withdrawal 
made  by  the  department  beyond  the  real 
terminus  of  the  grant  on  the  ground  that 
there  was  some  doubt  where  the  grant  ter- 
minated, and  therefore  the  department  waa 
justified  in  making  the  withdrawal  corer 
any  possible  conclusion  as  to  such  termi- 
nus. There  was  in  the  Northern  Pacific  act 
no  prohibition  on  the  Land  Department'e 
exercise  of  this  customary  power.  Indeed, 
as  I  have  shown,  it  was  held  in  Hewitt  t. 
Schultz,  180  U.  S.  139,  46  L.  ed.  463,  21 
Sup.  Ct.  Rep.  309,  that  the  express  directioii 
to  withdraw  lands  in  the  place  limlte  waa 
the  foundation  of  an  implied  prohibitioo  oa 
a  witlidrawal  of  lands  within  the  indemnity 
limits.  The  purpose  and  effect  of  a  with- 
drawal are  not  to  vest  any  title  in  the  bene- 
ficiary of  the  grant,  but  to  preserve  tbe 
lands  from  private  entry  in  order  that  when 
the  time  arrives  the  grantee  may  receive  the 
full  measure  of  its  grant.  As  said  in  Me- 
notti  V.  Dillon,  167  U.  S.  703,  720,  721,  42 
L.  ed.  333,  339,  17  Sup.  Gt.  Rep.  945,  951: 

''It  is  true,  as  said  in  many  cases,  that 
the  object  of  an  executive  order  withdraw* 
ing  from  pre-emption,  private  entry,  and 
sale  lands  within  the  general  route  of  a 
railroad,  is  to  preserve  the  lands,  unencum- 
bered, until  the  completion  and  acceptance 
of  the  road.  .  .  .  That  order  took  theee 
lands  out  of  the  public  domain  as  between 
the  railroad  company  and  individuals,  but 
they  remained  public  lands  under  the  full 
control  of  Congress,  to  be  disposed  of  by  it 
in  its  discretion  at  any  time  before  they  be- 
came the  property  of  the  company  under  an 
accepted  definite  location  of  its  road." 

This  language  was  quoted  with  approval 
in  United  Htates  v.  Oregon  d  C.  R,  Co,  17* 
U.  S.  28,  48,  44  L.  ed.  358,  366,  20  Sup.  Ct 
Rep.  261. 

Again,  in  Northern  P.  R.  Co.  v.  Munef' 
Sauntry  Land,  Logging  d  Mfg.  Co.  168  U* 
S.  604,  607,  42  L.  ed.  596,  597,  18  Sup.  Ct 
Rep.  205,  206,  we  said: 

'"I'he  withdrawal  by  the  Secretary  in  aid 
of  the  grant  to  the  state  of  Wisconsin  was 
valid,  and  operated  to  withdraw  the  odd- 
numbered   sections   within  its   limits   from 


disposal  by  the  land  officers  of  the  jgov< 
ment  under  the  general  land  laws.    The  aet 
of  the  Secretary  was  in  effect  a  reservation.* 

And  the  same  doctrine  has  been  affirmsd 
in  many  cases. 

'Turning  to  the  rulings  of  the  Land  De-[14 
partment,  in  Hcstetun  v.  8t.  Paul,  M.  d  If. 
K.  Co.  12  Land  Dec.  27,  28,  it  was  said  by 
Secretary  Noble: 

"The  legal  effect  of  the  withdrawal  is  tn 
preclude  the  disposal  of  the  land  ccuvered 
thereby  under  any  of  the  land  lawa.  In 
other  words,  so  long  as  the  withdrawal  re- 
mains in  force,  the  land  covered  thereby  ta 
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mmply  held  for  the  purpose  for  which  the  his  settlement,  inasmuch  as  the  land  had 
withdrawal  was  made."  been  withdrawn  by  order  of  the  Land  De- 
And  again,  in  the  same  volume,  in  Re  partment,  Secretary  Teller  saying  (p.  553): 
Chicago,  Si.  P,  M.  d  0.  R,  Co,  (pp.  259,  'The  settlement  h^  Pressey  upon  the  odd 
201 ) :  sectioii  was  clearly  in  violation  of  the  order 
"In  the  case  of  Riley  v.  Welles  [154  U.  S.  of  withdrawal,  and  he  could  acquire  no 
578  and  19  L.  ed.  648,  14  Sup.  Ct.  Rep.  rights  or  equities  under  such  a  settlement." 
1168],  referred  to  and  quoted  in  the  Shire  In  Northern  P.  R,  Co,  y.  Miller,  7  Land 
Ca^e  [10  Land  Dec.  85],  it  was  said  by  the  Dec.  100,  a  case  in  which  the  implied  pro- 
Supreme  Court  that  settlement  upon  and  hibition  of  the  withdrawal  of  indemnity 
poeeession  of  land  within  the  limits  of  an  lands  was  first  distinctly  decided  in  the 
executive  withdrawal  were  'without  right,'  Land  Department,  Secretaiy  Vilas  said  (p. 
and  that  the  subsequent  recognition  by  the  110)  in  reference  to  the  withdrawal  of 
land  officers  of  such  settlement  and  posses-  lands  within  the  place  limits  of  the  line  of 
•ion,  and  the  permission  to  the  party  to  general  route: 

make  proof  ana  entry  under  the  pre-emp-  ''Thus  the  action  of  the  company  and  of 
tion  law,  and  the  issuing  patent  'were  acts  the  department  co-operated  to  give  official 
in  violation  of  law  and  void.'    This  case  of  determination  to  the  fact  upon  which  the 
RHey  V.  Welles  has  never  been  overruled  or  statute  became  applicable,  both  to  withdraw 
modified,  but  has  been  referred  to  and  ap-  the  odd-numbered  sections  and  to  double  the 
vroved  in  a  number  pf  the  decisions  of  the  minimum  price  of  the  even-numbered  sec- 
Supreme  Court,  and  must  therefore  be  ac-  tions,  and  ooth  effects  were  formally  recog- 
oepted  as  expressing  the   opinion   of   that  nized  and  declared.     It  cannot  be  doubted 
tribunal  as  to  the  absolute  invalidity  of  set-  that,  had  no  other  action  been  taken  before 
Ueuienta  upon  lands  withdrawn  by  executive  the  line  of  the  road  for  construction  was 
order."  definitely  located,  this  action  in  regard  to 
In  Re  Hans  Oleson,  28  Land  Dec.  25,  31,  the  line  of  the  general  route  of  1870  must 
Secretary  Bliss  thus  defined  the  word  "with-  have  remained  continuously  operative  upon 
drtwal:"  all  *lands  within  the  limit  of  40  miles  on [146] 

"In  the  nomenclature  of  the  public  land  either  side  of  the  line  so  established.     So 

Uw8  the    word    'withdrawal'    is   generally  obvious  is  this,  indeed,  that  from  the  mouth 

used  to  denote  an  order  issued  l^  the  Presi-  of  the  Walla  Walla  river,  westwardly  along 

dent,  SecreUry  of  the  Interior,  Commission-  the  Columbia,  that  withdrawal  remains  to 

er  of  the  General  Land  Office,  or  other  prop-  this  day  obligatory  and  operative  by  force 

er  ofRcer,  whereby  public  lands  are  withheld  of  the  statute  and  of  that  location, 

iroin  sale  and  entry  under  the  general  land  "if  authority  be  wanting  to  so  manifest 

laws,  in  order  that  presently  or  ultimately  a  proposition,  it  is  found  in  the  following 

tbey  may   be   applied   to  some   designated  language  of  the  Supreme  Court  in  the  case 

public  use,  or  disposed  of  in  some  special  already  referred  to." 

wiy.    Sometimes  these  orders  are  not  made  lo  McClure  v.  Northern  P.  R,  Co.  9  Land 

yntil  there  is  an  immediate  necessity  there-  Dec.  155,  in  an  opinion  by  Secretary  Noble, 

jor,  but  more  frequently  the  necessity  for  it  was  held  that,  "when  the  map  of  general 

tbeir  making  is  anticipated."  route  was  filed,  the  withdrawal  thereunder 

And    in    the    same    volume     {Inman    v.  became  at  once  effective,  and  reserved  from 

^wihem  P,   R.   Co.)    the   same   Secretary  general  disposal  the  odd-numbered  sections 

1869  this  language  (pp.  05,  100)  :  embraced  therein." 

rur.  7^^  *^®  authorities  cited  the  following  in  Northern  P.  R.  Co.  v.  Collins,  14  Land 

Hwjrules  are  clearly  •deducible:     First.  Subject  pec.  484,  it  was  again  decided  by  the  same 

only  to  the  control  and  power  of  disposition  secretary   that    "lands   withdrawn    for   the 

rraiaiiring    in    Congress,    an    anticipatory  benefit  of  said  grant  are  not  subject  to  set- 

^tndrawal,    whether   legislative   or   execu-  tlement." 

tive.  during  the  time  it  remains  in  force,  in   Ceniral  P.  R.   Co.  v.  Beck,   19  Land 

withholds  the  lands  embraced  therein  from  Dec.  100,  which  was  also  a  settlement  upon 

other  appropriation  or  disposition,  and  pre-  unsurveyed  land  within  the  place  limits  of 

^«Dts  the  acquisition  of  any  legal  or  equit-  the  goncral  route  of  the  road,  and  in  which 

«We  title  or  right  by  settlement  or  entry  in  a  withdrawal  had  been  ordered  in  accord- 

nolation  of  such  withdrawal."  ance  with  the  provisions  of  the  act  making 

Similar  declarations  may  be  found  in  al-  the  grant,  Secretary  Smith,  sustaining  the 

n»«t  every  volume  of  the  I-And  Decisions.  title    of    the    railroad    company,    said    (p. 

In  the  execution  of  this  Northern  Pa<;ific  io3)  : 

Und  grant  many  withdrawals  were  made  as  «i  'am  clearly  of  the  opinion  that,  after 

called  for  from  time  to  time  along  the  line  the  withdrawal  made  upon  the  map  of  gen- 

01  general  route,  and  the  Land  Department  eral  route,  no  rights  could  be  acquired  ad- 

DM  uniformly  recognized  the  validity  and  verse  to  the  company  by  settlement  upon 

«uect  of  such  withdrawals.     In  Northern  P.  the  land,   and   that  a  settlement  so  made, 

Jl'  Co.  v.  Pressey,  2  Land  Dec.  551,  it  ap-  oven  though  it  existed  at  the  date  of  the  fil- 

pcared  that   Pressey   settled   upon   a   tract  ing  of  the  map  of  definite  location,  would 

within  40  miles  of  the  line  of  general  route ;  not  serve  to  except  the  land  settled  upon 

^t  the  lands  at  the  time  of  his  settlement  from  the  operation  of  the  grant  to  said  com- 

were   unsurveyed ;    that    after    survey     he  pany." 

""ade  application  for  a  homestead  entry,  and  In  the  very  last  volume  of  the  Land  Deci- 

it  WIS  held  that  he  acquired  no  rights  by  dions    (vol.  30,  p.  247),  in  respect  to  the 
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odd-numbered  sections  and  to  double  the 
minirouro  price  of  the  even-numbered  sec- 
tions, and  Doth  efTects  were  formally  recog- 
nized and  declared.  It  cannot  be  doubted 
that,  had  no  other  action  been  taken  before 
the  line  of  the  road  for  construction  was 
definitely  located,  this  action  in  regard  to 
the  line  of  the  general  route  of  1870  must 
have  remained  continuously  operative  upon 
all  lands  within  the  limit  of  40  miles  on 
either  side  of  the  line  so  established.  So 
obvious  is  this,  indeed,  that  from  the  mouth 
of  the  Walla  Walla  river,  westwardly  along 
the  Columbia,  that  withdrawal  remains  to 
this  day  obligatory  and  operative  by  force 
of  the  statute  and  of  that  location.  .  .  . 
By  virtue  of  that  withdrawal  the  odd-num- 
bered sections  within  40  miles  of  all  that 
portion  of  the  route  lying  east  of  the  Co- 
lumbia remained  for  nearly  two  years  at 
least  segregated  from  the  public  domain, 
and  all  purchnscrs  of  the  even-numbered 
[142]  sections  *were  required  to  pay  the  double 
minimum  price  for  the  land  they  bought. 
.  ,  .  Having  provided  the  condition  up- 
on which  a  withdrawal  of  the  public  do- 
main should  be  operative  upon  a  prelimi- 
nary general  route  for  the  benefit  of  this 
company,  without  any  latitude  of  authority 
for  any  other,  the  legislative  will  must  be 
regarded  as  exclusive  of  any  other.  .  .  . 
Thus,  the  meaning  of  the  act  appears  to  he 
that  the  provisional  line  of  general  route 
should,  in  the  fi^st  place,  he  taken  as  the 
line  upon  which  the  grant  loas  madCj  and, 
during  the  period  while  no  other  line  was 
fixed  than  such  line  of  general  route,  the 
lands  in  the  odd-numhcred  sections  within 
^0  miles  should  he  taken  as  the  granted 
lands,  and.  therefore,  they  are  declared  hy 
the  statute  to  he  the  *herehy  granted* 
lands."     (The  italics  are  mine.) 

Thus  the  court  held  that,  because  by  8  6 
the  odd-numbered  sections  were  withdrawn 
from  sale  or  entry,  and  at  the  same  time  it 
was  declared  that  the  homestead  and  pre- 
emption laws  should  apply  to  all  other 
lands,  there  was  an  implied  prohibition  up- 
on the  Land  Department's  withdrawal  of 
odd-numbered  sections  within  the  indemnity 
limits.  Now  it  is  held  that  the  withdrawal 
<^rected  by  §  6  and  made  by  the  Secretary 
of  the  Interior  was  absolutely  meaningless 
and  secured  nothing  to  the  company.  If 
the  withdrawal  directed  by  S  6  intended 
nothing,  accomplished  nothing,  it  should 
not  have  been  made  the  basis  for  an  implied 
prohibition  of  the  hitherto  unquestioned 
power  of  the  Land  Department  to  withdraw 
lands  in  indemnity  limits.  There  is  an  in- 
congruity in  the  two  decisions  which,  to  my 
mind,  iSj  to  use  do  stronger  expression,  both 
sad  and  startling. 

Further,  the  Land  Department  did  in 
fact  withdraw  from  sale  or  entry  all  the 
odd-nunUxjred  sections  within  the  40-mile 
limits  of  the  general  route, — and  this  with- 
drawal included  the  tract  in  controversy  as 
well  as  the  other  odd -numbered  sections, — 
and  notice  thereof  was  filed  in  the  local 
Isod  office,  and  this  many  years  before  the 
plaintiff  in  error  went  upon  the  land.    As 


heretofore  stated,  the  power  of  the  Land  De- 
partment to  withdraw  from  private  entry 
lands  which  it  has  reason  to  believe  may  be 
necessary^  to  satisfy  a  land  grant  has  never 
been  denied.  *It  is  a  poA^'er  which  has  been[14 
exercised  again  and  again  from  the  incep- 
tion of  land  grants.  In  one  case  (Wolooit 
v.  Des  Moines  Nav.  d  R.  Co.  5  Wall.  681,  18 
L.  ed.  680),  we  sustained  a  withdrawal 
made  by  the  departnaent  beyond  the  real 
terminus  of  the  grant  on  the  ground  that 
there  was  some  doubt  where  the  grant  ter- 
minated, and  therefore  the  department  waa 
justified  in  making  the  withdrawal  cover 
any  possible  conclusion  as  to  such  termi- 
nus. There  was  in  the  Northern  Pacific  act 
no  prohibition  on  the  Land  Department'e 
exercise  of  this  customary  power.  Indeed, 
as  I  have  shown,  it  was  held  in  Hewitt  t. 
Schultz,  180  U.  S.  139,  46  L.  ed.  463,  21 
Sup.  Ct.  Rep.  309,  that  the  express  directioii 
to  withdraw  lands  in  the  place  limits  was 
the  foundation  of  an  implied  prohibition  oa 
a  withdrawal  of  lands  within  the  indemnity 
limits.  The  purpose  and  effect  of  a  with- 
drawal are  not  to  vest  any  title  in  the  bene* 
ficiary  of  the  grant,  but  to  preserve  the 
lands  from  private  entry  in  order  that  when 
the  time  arrives  the  grantee  may  receive  the 
full  measure  of  its  grant.  As  said  in  Me- 
notti  v.  Dillon,  167  U.  S.  703,  720,  721,  42 
L.  ed.  333,  339,  17  Sup.  Ct.  Rep.  945,  951: 

**It  is  true,  as  said  in  many  cases,  that 
the  object  of  an  executive  order  withdraw- 
ing from  pre-emption,  private  entry,  and 
sale  lands  within  the  general  route  of  a 
railroad,  is  to  preserve  the  lands,  unencum- 
bered, until  the  completion  and  acceptance 
of  the  road.  .  .  .  That  order  took  these 
lands  out  of  the  public  domain  as  between 
the  railroad  company  and  individuals,  but 
they  remained  public  lands  under  the  full 
control  of  Congress,  to  be  disposed  of  by  it 
in  its  discretion  at  any  time  before  they  be- 
came the  property  of  the  company  under  an 
accepte<l  definite  location  of  its  road." 

This  language  was  quoted  with  approval 
in  United  Htates  v.  Oregon  d  C.  R.  Co,  17* 
U.  S.  28,  48,  44  L.  ed.  358,  366,  20  Sup.  Ct 
Rep.  261. 

Again,  in  Northern  P.  R,  Co.  v.  JfyaMr- 
8aunti-y  Land,  Logging  d  Mfg.  Co.  168  U. 
S.  604,  607,  42  L.  ed.  596,  597,  18  Sup.  Ct 
Rep.  205,  206,  we  said: 

'*'17ie  withdrawal  by  the  Secretary  in  aid 
of  the  grant  to  the  state  of  Wisconsin  wm 
valid,  and  operated  to  withdraw  the  odd- 
numbered  sections  within  its  limits  from 
disposal  by  the  land  ofl^rs  of  the  ffovem- 
ment  under  the  general  land  laws.  The  set 
of  the  Secretary  was  in  effect  a  reservation.* 

And  the  same  doctrine  has  been  affirmed 
in  many  cases. 

*Tumiiig  to  the  rulings  of  the  Lartd  De-[14 
partment,  in  Hcstctun  v.  8t.  I^aul,  if.  d  If. 
K.  Co.  12  I^nd  Dec.  27,  28,  it  was  said  by 
Secretary  Noble: 

**The  legal  effect  of  the  withdrawal  is  tn 
preclude  the  disposal  of  the  land  covered 
thereby  under  any  of  the  land  laws.  In 
other  words,  so  long  as  the  withdrawal  re- 
mains in  force,  the  land  covered  thereby  ts 
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dinply  held  for  the  purpose  for  which  the 
wit£drawal  was  made." 

And  again,  in  the  same  volume,  in  Re 
Chicago,  Bt.  P.  M,  d  0.  R,  Co.  (pp.  269, 
201): 

"In  the  case  of  Riley  v.  Welles  [154  U.  S. 
578  and  19  L.  ed.  648,  14  Sup.  Ct.  Rep. 
1166],  referred  to  and  quoted  in  the  Shire 
Case  [10  Land  Dec.  85],  it  was  said  by  the 
Supreme  Court  that  settlement  upon  and 
possession  of  land  within  the  limits  of  an 
eificutive  withdrawal  were  'without  right,' 
and  that  the  subsequent  recognition  by  the 
land  officers  of  such  settlement  and  posses- 
MOO,  and  the  permission  to  the  party  to 
make  proof  and  entry  under  the  pre-emp- 
tion law,  and  the  issuing  patent  'were  acts 
in  violation  of  law  and  void.'  This  case  of 
RiUy  V.  Welles  has  never  been  overruled  or 
modified,  but  has  been  referred  to  and  ap- 
raoved  in  a  number  pf  the  decisions  of  the 
Supreme  Court,  and  must  therefore  be  ac- 
eepted  as  expressing  the  opinion  of  that 
tribunal  as  to  the  absolute  invalidity  of  set- 
tkments  upon  lands  withdrawn  by  executive 
order." 

In  Re  Hans  Oleaon,  28  Land  Dec.  25,  31, 
Secretary  Bliss  thus  defined  the  word  "with- 
drawal : " 

"In  the  nomenclature  of  the  public  land 
Itws  the  word  'withdrawal'  is  generally 
ued  to  denote  an  order  issued  by  the  Presi- 
dent, Secretary  of  the  Interior,  Commission- 
er of  the  General  Land  Office,  or  other  prop- 
er officer,  whereby  public  lands  are  withheld 
from  sale  and  entry  under  the  general  land 
itW8,  in  order  that  presently  or  ultimately 
they  may  be  applied  to  some  designated 
public  use,  or  disposed  of  in  some  special 
way.  Sometimes  these  orders  are  not  made 
until  there  is  an  immediate  necessity  there- 
for, but  more  frequently  the  necessity  for 
tbeir  making  is  anticipated." 

And  in  the  same  volume  {Inman  v. 
Iforthern  P.  R,  Co.)  the  same  Secretary 
naes  this  language  (pp.  05,  100) : 
"From  the  authorities  cited  the  following 
145Jnile8  are  clearly  •deduciblc:  First.  Subject 
^ly  to  the  control  and  power  of  disposition 
'^naioing  in  Congress,  an  anticipatory 
^thdrawal,  whether  legislative  or  execu- 
*iye,  during  the  time  it  remains  in  force, 
withholds  the  lands  embraced  therein  from 
^her  appropriation  or  disposition,  and  pre- 
^^ts  the  acquisition  of  any  legal  or  equit- 
able title  or  right  by  settlement  or  entry  in 
Eolation  of  such  withdrawal." 

Similar  declarations  may  be  found  in  al- 
■>o«t  every  volume  of  the  J^nd  Decisions. 

In  the  execution  of  this  Northern  Pa<;ific 
land  grant  many  withdrawals  were  made  as 
called  for  from  time  to  time  along  the  line 
of  general  route,  and  the  Land  Department 
^  uniformly  recognized  the  validity  and 
•^ect  of  such  withdrawals.  In  Northern  P. 
^  Po.  V.  Presaey^  2  Land  Dec.  551,  it  ap- 
P^red  that  Pressey  settled  upon  a  tract 
withb  40  miles  of  the  line  of  general  route ; 
^t  the  lands  at  the  time  of  his  settlement 
^tte  unsurveyed;  that  after  survey  he 
IJI^e  application  for  a  homestead  entry,  and 
7  was  held  that  he  acquired  no  rights  by 
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his  settlement,  inasmuch  as  the  land  had 
been  withdrawn  by  order  of  the  Land  De- 
partment, Secretary  Teller  saying  ( p.  553 ) : 

"The  settlement  by  Pressey  upon  the  odd 
sectioii  was  clearly  in  violation  of  the  order 
of  withdrawal,  and  he  could  acquire  no 
rights  or  equities  under  such  a  settlement." 

In  Northern  P.  R.  Co.  y.  Miller,  7  Land 
Dec.  100,  a  case  in  which  the  implied  pro- 
hibition of  the  withdrawal  of  indemnity 
lands  was  first  distinctly  decided  in  tlie 
Land  Department,  Secretaiy  Vilas  said  (p. 
110)  in  reference  to  the  withdrawal  of 
lands  within  the  place  limits  of  the  line  of 
general  route: 

"Thus  the  action  of  the  company  and  of 
the  department  co-operated  to  give  official 
determination  to  the  fact  upon  which  the 
statute  became  applicable,  both  to  withdraw 
the  odd-numbered  sections  and  to  double  the 
minimum  price  of  the  even-numbered  sec- 
tions, and  Doth  effects  were  formally  recog- 
nized and  declared.  It  cannot  be  doubted 
that,  had  no  other  action  been  taken  before 
the  line  of  the  road  for  construction  was 
definitely  located,  this  action  in  rm.rd  to 
the  line  of  the  general  route  of  18/0  must 
have  remained  continuously  operative  upon 
all  *]ands  within  the  limit  of  40  miles  on [146] 
either  side  of  the  line  so  established.  So 
obvious  is  this,  indeed,  that  from  the  mouth 
of  the  Walla  Walla  river,  westwardly  along 
the  Columbia,  that  withdrawal  remains  to 
this  day  obligatory  and  operative  by  force 
of  the  statute  and  of  that  location. 

"If  authority  be  wanting  to  so  manifest 
a  proposition,  it  is  found  in  the  following 
language  of  the  Supreme  Court  in  the  case 
already  referred  to." 

In  McClure  v.  Northern  P.  R.  Co.  9  Land 
Dec.  155,  in  an  opinion  by  Secretary  Noble, 
it  was  held  that,  "when  the  map  of  general 
route  was  filed,  the  withdrawal  thereunder 
became  at  once  effective,  and  reserved  from 
general  disposal  the  odd-numbered  sections 
embraced  therein." 

In  Northern  P.  R.  Co.  v.  Collins,  14  Land 
Dec.  484,  it  was  again  decided  by  the  same 
secretary  that  "lands  withdrawn  for  the 
benefit  of  said  grant  are  not  subject  to  set- 
tlement." 

In  Central  P.  R.  Co.  v.  Beck,  19  Land 
Dec.  100,  which  was  also  a  settlement  upon 
unsurveyed  land  within  the  place  limits  of 
the  general  route  of  the  road,  and  in  which 
a  withdrawal  had  been  ordered  in  accord- 
ance with  the  provisions  of  the  act  making 
the  grant,  Secretary  Smith,  sustaining  the 
title  of  the  railroad  company,  said  (p. 
103): 

"I  am  clearly  of  the  opinion  that,  after 
the  withdrawal  made  upon  the  map  of  gen- 
eral route,  no  rights  could  be  acquired  ad- 
verse to  the  company  by  settlement  upon 
the  land,  and  that  a  settlement  so  made, 
even  though  it  existed  at  the  date  of  the  fil- 
ing of  the  map  of  definite  location,  would 
not  serve  to  except  the  land  settled  upon 
from  the  operation  of  the  grant  to  said  com- 
pany." 

In  the  very  last  volume  of  the  Land  Deci- 
sions   (vol.  30,  p.  247),  in  respect  to  tho 
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SoutherD  Pacific  Railroad  CompaDy,  whose  roent  was  in  the  former  case  sustained  in  or- 

granting  act  contained  a  similar  provision  der,  as  was  said^  to  protect  the  settler.    Here 

m  reference  to  withdrawal  on  the  filing  of  the  continuous  practice  of  the  department  is 

a  map  of  general  route,  it  was  said  hy  Sec-  disregarded,  and  the  patent  issued  by  it  to 

retary  Hitchcock  (p.  249) :  the  railroad  company  is  overthrown. 

"As  between  individual  claimants  and  the       Still  again,  the  company,  by  reason  of  |  0, 

company  no  claim  could  be  predicated  upon  believing  that  a  withcnrawal  was  to  be  made 

settlement  or  entry  made  after  the  filing  of  which  should  operate  to  its  benefit,  filed  a 

the  map  of  general  route,  and  as  against  map  of  general  route,  and  a  withdrawal  was 

[147]  such  claims  *^the  grant  in  effect  was  opera-  made  of  the  odd-numbered  sections  of  land, 

tive   from   April    3,    1871,   the   date    upon  It  is  now  held  that  such  withdrawal  did  not 

which  tlie  map  of  general  route  was  filea."  withdraw  the  odd-numbered  sections  from 

So  that  from  the  beginning  until  the  pres-  entry  and  sale,  but  they  remained  still  open 

ent  time  in  construing  this  grant  and  others  to  entry  or  purchase  under  the  land  laws, 

containing  like  provision  there  has  been  an  If  that  be  the  true  construction,  it  follows 

unbroken  line  of  decisions  in  the  Land  Be-  that,  whereas,  if  the  company  had  filed  no 

partment  to  the  effect  that  a  withdrawal  map  of  general  route,  no  one  would  know 

made  on  the  filing  of  the  map  of  general  where  its  line  of  road  was  to  be  until  after 

route  prevents  any  private  claims  attaching  it  filed  the  map  of  definite  location,  and  then 

to  the  odd-numbered  sections  of  land;  ana  the  title  would  attach  to  all  odd-numbered 

this  whether  the  lands  were  surveyed  or  un-  sections  not  burdened  with  existing  claims, 

surveyed.    Indeed,  when  Congress  in  the  6th  But  by  filing  the  map  of  general  route,  as  it 

section   expressly   declared   that   the   lands  did  eleven  years  before  filing  the  map  of  deft- 

'•shall  not  be  liable  to  sale  or  entry  or  pre-  ni^  location,  it  notified  everybody  of  the 

cmption  before  or  after  they  are  surveyed,''  proposed  route,  and  so  all  settlers  could  take 

it  would  seem  as  though  it  had  made  every  advantage  of  that  knowledge  and  enter  the 

provision  which  language  was  capable  of  ex-  odd-numbered   sections    contiguous  thereto, 

pressing  to  reserve  from  private  entry  for  Having  this  knowledge  of  where  the  line  was 

the  benefit  of  the  railroad  company  all  odd-  to  be  located,  of  course  settlers  would  corns 

numbered!  sections,  surveyed  or  unsurveyed,  as  near  to  that  line  as  possible,  in  order  to 

within  the  place  limits  of  the  line  of  gen-  take  advantage  of  the  increased  value  com- 

eral  route.  ing  from  the  construction  of  the  road,  and  go 

I  have  already  quoted  from  Hewitt  v.  taking  advantage  of  the  notice  given  would 
BchuUz  in  reference  to  the  duty  of  follow-  deplete  the  grant  of  lands  which  Congress 
ing,  in  case  of  ambiguity,  the  construction  had  intended  for  the  benefit  of  the  company, 
given  to  a  statute  by  the  department  But  this  question  has  been  definitely  de- 
charged  with  the  execution  of  such  statute,  cided  by  this  court.  Buttz  v.  yorthem  P. 
That  doctrine  was  there  applied  although  it  R.  Co.  119  U.  S.  55,  30  L.  ed.  330,  7  Sup.  Ct. 
appeared  that  the  practice  of  the  depart-  Rep.  100.  That  was  an  action  brought  by 
ment  during  the  building  of  the  railroad  the  railroad  company  for  the  possession  of  a 
had  been  one  way  and  only  changed  after  tract  of  land  within  40  miles  of  the  general 
its  completion,  and  the  latter  construction  route  as  also  of  the  line  of  definite  location 
was  upheld  by  this  court  as  the  ruling  of  of  plaintiff's  road.  The  defendant  entered 
the  department.  It  was  said  (p.  166,  L.  ed.  upon  the  land  in  October,  1871,  he  at  the 
p.  472,  Sup.  Ct.  Rep.  p.  315):  time  possessing  all  the  qualifications  of  a 

"It  was  admitted  at  the  hearing  that  the  pro-emptor  and  intending  *to  obtain  title  bvQ  3 

construction  of  the  Northern  Pacific  act  of  pi-e-emption.     At  that  time  the  tract  was 

1864  announced  by  Secretary  Vilas  had  been  with  others,  in  the  occupation  of  the  Sioux 

adhered  to  in  the  administration  of  the  pub-  Indians.    An  agreement  for  the  surrender 

lie  lands  by  the  Land  Department.     We  are  by  the  Indians  of  all  their  rights  was  ratified 

now  asked  "to  overthrow  that  construction  by  on  May  19,  1873.  On  May  26,  1873,  the  com- 

holding  that  it  was  competent  for  the  Land  pany  filed  in  the  Land  Department  its  map 

Department,  immediately  upon  the  definite  of    definite    location.    The  defendant    was 

location  of  the  line  of  the  railroad,  to  with-  therefore  in  occupation  of  the  tract  with  ia- 

draw  from  the  settlement  laws  all  the  odd-  tent  to  pre-empt  it  for  seven  days  after  fltt 

numbered    sections    within    the     indemnity  rjgi^ts  of  the  Indians  had  ceased  and  befois 

limits  as  defined  by  the  act  of  Congress     If  ^he  filing  of  the  map  of  definite  location.    So 

this  were  done  it  is  to  be  apprehended  that  ^j  ^he  opinion  of  the  court  now  announcssd 

great,  if  not  endless,  confusion  would  ensue  ^^^  prevailed  the  defendant  was  entitled  to 

'°^^M    f<lr»>"\«^Jf^^7  ^^  *!>«  P"^>^  ^,^"^«'  hold  that  tract  as  against  the  company.    On 

and  that  the  rights  of  a  vast  number  of  peo-  ^      -      j^     preSented  his 

pie  who  have  acquired  homes  under  the  pre-  ,.     ,.        f*^"fe"  ^»  *"  **».       f»«io"wwji  «■» 

emption  and  honJestead  laws,  in  reliance  up-  "1^P^>^^*^^  ^^  '""^^J,  ^^'""^  .^f  ",^' 

on  the  ruling  of  Secretary  Vilas  and  his  sue-  ^'if  refused  because  it  was  within  the  40- 

ccssors  in  oilice,  would  be  destroyed.''  ""^^  limit,  as  shown  by  a  map  of  general 

1 1181     *Now  we  have  a  case  in  which  the  ruling  rout*  liled  on  February  21,  1872.    This  prs- 

of  the  department  hajs  been  unchaiigi^  from  *^nts    the    precise    question    here   inyoWed. 

the  coinniciicement  to  the  present  time, — a  The   unanimous  opinion   of  the  court  sos- 

ruling  which  Secret,irj'  Vilas  in  7  I-»and  Doc.  tained  the  action  of  the  Land  Department  in 

9upra,  called  *'8o  manifest  a  proposition/'  refusing   defendant's    application   to   enttr^ 

and   it   is  wholly  disregarded.     The   recent  and  confirmed  the  title  of  the  railroad  eom- 

Mtid  temporaxj  ruling  of  the  Land  Depart-  pany.     In  the  course  of  the  opinion,  hj  Mr. 

4jgjg  188  V.  n. 
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Juatioe  Field,  it  was  said  (p.  72,  L.  ed.  p. 
336,  Sup.  Ct.  Rep.  p.  108) : 

"When  the  general  route  of  the  road  is 
thus   fixed   in   good   faith,  and  information 
thereof  given  to   the   Land  Department  by 
filing  the  map  thereof  with  the  Commission- 
er of  the  General  Land  Office,  or  the  Secre- 
tary of  the  Interior,  the  law  withdraws  from 
sale  or  pre-emption  the  odd  sections  to  the 
extent  of  40  miles  on  each  side.    The  object 
of  the  law  in  this  particular  is  plain;  it  is 
to  preserve  the   land   for  the  company  to 
which,  in  aid  of  the  construction   of  the 
road,   it   is   granted.     .     .     .     Nor  is  there 
anything  inconsistent  with  this  view  of  the 
0th  section  as  to  the  general  route,  in  the 
clause  in  the  3d  section  making  the  grant 
operative   only   upon   such   odd   sections  as 
bAve   not   been   reserved,   sold,   granted,  or 
otherwise  appropriated,  and  to  which  pre- 
emption and  other  rights  and  claims  have 
not  attached,  when  a  map  of*  the  definite 
location  has  been  filed.     The  3d  section  does 
not  embrace  sales  and  pre-emptions  in  cases 
where  the  6th  section  declares  that  the  land 
shall  not  be  subject  to  sale  or  pre-emption. 
The  two  sections  must  be  so  construed  as 
to  give  eff'ect  to  both,  if  that  be  practicable." 
This  decision,    rendered    seventeen   year^4 
f  150]ago,  has  never  hitherto  'been  overruled.    It 
was  reaffirmed  in  St.  Paul  d  P.  R.  Go.  v. 
Sorthem  P.  B.  Co.  139  U.  S.  1,  17,  18,  35 
L.  ed.  77,  84,  11  Sup.  Ct.  Rep.  389,  394,  395, 
in  which,  speaking  for  a  unanimous  court, 
Mr.  Justice  Field  said : 

"Besides  the  withdrawal  made  by  the 
S2CTetary  of  the  Interior  of  lands  within 
the  40-mile  limit,  on  the  13th  of  August, 
1870,  preserved  the  lands  for  the  benefit  of 
the  Northern  Pacific  railroad  from  the  oper- 
ation of  any  subsequent  grants  to  other 
wmpanies  not  specifically  declared  to  cover 
the  premises.  The  Northern  Pacific  act  di- 
rected that  the  President  should  cause  the 
wods  to  be  surveyed  40  miles  in  width  on 
Iwth  sides  of  the  entire  line  of  the  road, 
•fter  the  general  route  should  be  fixed  and 
w  fast  as  might  be  required  by  the  con- 
struction of  the  road,  and  provided  that  the 
<^d  sections  of  lands  granted  should  not  be 
liable  to  sale,  entry,  or  pre-emption  before 
Of  after  they  were  surveyed,  except  by  the 
wmpany.  They  were  therefore  excepted  by 
that  legislation  from  grants,  independently 
of  the  withdrawal  by  the  Secretary  of  the 
Interior.  His  action  in  formally  announ- 
jj^g  their  withdrawal  was  only  giving  pub- 
licity to  what  the  law  itself  declared.  The 
object  of  the  withdrawal  was  to  preserve 
the  land  unencumbered  until  the  completion 
and  acceptance  of  the  road.  .  .  .  After 
•'ich  withdrawal  no  interest  in  the  lands 
panted  can  be  acquired,  against  the  rights 
of  the  company,  except  by  special  legisla- 
tive declaration,  nor,  indeed,  m  the  absence 
o'  its  announcement,  after  the  general  route 
«  fixed." 

In  the  opinion  of  the  majority  some  later 
^ses  are  referred  to  which  are  said  to  qual- 
ify the  decision  in  Buttz  v.  Northern  P.  R. 
^0.  But  even  the  slightest  attention  to 
fhat  was  decided  in  those  cases  shows  that 


in  no  manner  do  they  qualify  or  limit  that 
decision  so  far  as  it  affects  the  present 
question.  Before  noticing  those  cases  it  is 
well  to  consider  what  was  the  purpose  and 
effect  of  $  6.  It  was  not  a  granting  section. 
It  did  not  purport  to  give  title  to  anything 
to  the  company.  Its  whole  scope  and  ef- 
fect was  to  withdraw  from  sale,  entry,  or 
pre-emption  the  odd-numbered  sections  in 
order  that  when  the  company  filed  its  map 
of  definite  location  it  might  secure  those 
odd-numbered  sections.  The  grant  was 
*made  only  by  §  3  and  attached toparticular[  15 
lands  when  the  map  of  definite  location  was 
filed,  but  the  proposition  laid  down  in  the 
Buttz  Case — and  the  proposition  I  am  con- 
tending for  here — is  that  this  plaintiff  in 
error  could  acquire  nothing  by  his  entry 
upon  an  odd-numbered  section  after  the  fil- 
ing of  the  map  of  general  route  and  the 
withdrawal;  that  the  tract  was  therefore 
free  from  a  claim  of  any  kind  when  the  map 
of  definite  location  was  filedj  and  so  there 
was  nothing  to  prevent  the  railroad  com- 
pany from  receiving  title. 

Now  the  cases  referred  to  are  8t.  Paul  d 
P.  R.  Co.  V.  Northern  P.  R.  Co.  139  U.  8.  1, 
35  L.  ed.  77,  11  Sup.  Ct.  Rep.  389;  United 
States  V.  Northern  P.  R.  Co.  152  U.  S.  284, 
38  L.  ed.  443,  14  Sup.  Ct.  Rep.  698;  North- 
ern P.  R.  Co.  V.  Sanders,  166  U.  S.  620,  41 
L.  ed.  1139,  17  Sup.  Ct.  Rep.  671;  Menotti 
V.  Dillon,  167  U.  S.  703,  42  L.  ed.  333,  17 
Sup.  Ct.  Rep.  945;  United  States  v.  Oregon 
d  C.  R.  Co.  176  U.  S.  28,  44  L.  ed.  358,  20 
Sup.  Ct.  Rep.  261;  Wilcox  v.  Eastern  Ore- 
gon Land  Co.  176  U.  S.  551,  44  L.  ed.  368, 
20  Sup.  Ct.  Rep.  269,  and  Messinger  v. 
Eastern  Oregon  Land  Co.  176  U.  S.  58,  44 
L.  ed.  370,  20  Sup.  Ct.  Rep.  271.  After 
quoting  from  the  opinions  in  some, — ^the 
court  sums  up  by  saying:  ''The  cases  above 
cited  definitely  determine  that  the  railroad 
company  acquired  no  vested  interest  in  any 
particular  section  of  land  until  after  a  defi- 
nite location  was  shown  by  an  accepted  map 
of  its  line.''  This  is  a  proposition  among  the 
A,  B,  C's  of  public  land  law  and  needed  no 
authorities  in  support  thereof.  But  that 
proposition  throws  no  li^ht  on  the  question 
as  to  the  scope  of  the  withdrawal  given  by 
§  6,  and  when  the  cases  themselves  are  re- 
ferred to  not  one  of  them  confiicts  with  the 
proposition  I  have  heretofore  laid  down.  I 
have  already  shown  what  was  decided  in 
St.  Paul  d  P.  R.  Co.  V.  Northern  P.  R.  Co. 
and  need  not  repeat.  In  United  States  v. 
Northern  P.  R.  Co.  it  appeared  that  the 
Northern  Pacific  Railroad  Company  had  at- 
tempted to  locate  a  line  from  Portland  di- 
rectly north  to  Puget  sound,  and  in  1865 
had  filed  a  map  of  the  general  route  thereof. 
Such  a  line  was  not  within  the  authority 
granted  by  the  act  of  Congress  incorporat- 
ing the  Northern  Pacific  Railroad  Company. 
On  May  4,  1870,  Coni;ress  made  a  land  grant 
to  the  Oregon  Central  Railroad  Company 
which  included  some  of  the  lands  within  the 
40-milc  limits  of  the  above-mentioned  gen- 
eral route.  On  May  31,  1870,  and  twenty- 
seven  days  after  the  grant  to  the  Oregon 
Central  Railroad  'Company, Congress ^QA%&<i.W^%\ 
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an  act  which  authorized  the  Northern  Pacific 
compmiy  to  construct  a  line  from  Portland 
to  Puget  Aound,  with  the  privileffea  and 
f^ranta  provided  for  in  the  original  act  of 
incorporation,  and  it  was  held  that  the 
rights  of  the  Oregon  Central  Railroad  Com- 
pany antedated  and  were  superior  to  thoee 
of  the  Northern  Pacific.  First  in  time,  first 
in  right,  is  aa  to  lands  within  place  limits 
the  settled  rule  of  railroad  land  grants. 
What  possible  bearins  this  decision  can 
have  upon  the  case  before  us  it  1)1  hard  to 
conceive.  In  Northern  P*  R,  Oo,  v.  Sanders 
the  lands  in  controversy  were  claimed  as 
mineral  lands,  and  applications  for  entry 
of  them  as  such  were  pending  in  the  Land 
Depai'tment.  The  court  had  held  in  Barden 
V.  Northern  P.  R,  Oo.  164  U.  S.  288,  38  L. 
ed.  902,  14  Sup.  Ct.  Rep.  1030,  that  mineral 
lands  did  not  pass  under  the  grant  to  the 
railroad  company,  and  that  whether  they 
were  known  or  not  known  to  be  mineral 
lands  at  the  time  of  the  filing  of  the  map 
of  definite  location  was  immaterial.  Of 
course,  it  followed  that  whether  they  were 
known  or  not  known  at  the  time  of  the  fil- 
ing of  the  map  of  the  general  route  was  also 
immaterial.  The  lands  were  of  such  a  char- 
acter as  could  not  in  any  event  pass  to  the 
railroad  company  any  more  than  the  even- 
numbered  sections.  They  were  not  with- 
drawn by  filing  the  map  of  general  route; 
they  did  not  pass  by  filing  the  map  of  defi- 
nite location.  The  four  remaining  cases  all 
proceeded  upon  the  one  proposition  that  the 
mere  filing  of  the  map  of  general  route  does 
not  preclude  Congress  from  making  subse- 
quently thereto  and  prior  to  the  filing  of  the 
map  of  definite  location — ^thatis,  prior  to  the 
time  when  title  vested  in  the  company — any 
other  specific  grant  of  the  reserved  lands. 
In  other  words,  \mtil  the  proposed  grantee 
shall  have  done  all  that  is  necessary  to  vest 
title  in  it,  there  remains  in  Congress  the 
power  to  make  other  disposition  of  the 
lands.  But  this  was  no  new  doctrine  in  the 
public  land  law.  It  was  laid  down  in  Fris- 
hie  V.  Whitney,  9  Wall.  187,  19  L.  ed.  668 ; 
in  the  well-known  Yosemite  Valley  Case,  15 
Wall.  77,  sub  nom.  Hutohings  v.  Low,  21 
L.  ed.  82;  and  has  been  followed  in  many 
cases  since.  Of  course.  Congress  could,  at 
any  time  before  the  filing  of  tne  map  of  defi- 
nite location  and  while  the  title  of  the  com- 
ri53]pany  was  still  inchoate,  reserve  any  *of  the 
lands  for  military  or  other  purposes,  or 
make  a  specific  grant  of  them  to  individu- 
als or  corporations.  But,  as  said  in  8t. 
Paul  d  P.  R,  Co,  V.  Northern  P,  R,  Co,  139 
U.  S.  1,  36  L.  ed.  77,  11  Sup.  Ct.  Rep.  389, 
"after  such  withdrawal  no  interest  m  the 
lands  granted  can  be  acquired  against  the 
rights  of  the  company,  except  by  special 
legislative  declaration,"  and  in  tiiis  case 
there  has  been  no  such  legislative  declara- 
tion. 

But  it  is  said  that  the  case  of  the  plain- 
tiff in  error  is  "placed  on  impregnable 
ground  by  the  act  of  May  14,  1880  (chap. 
80  [21  Stat,  at  L.  140,  U.  S.  Comp.  Stat. 
1001,  p.  1392])."  I  pass  the  proposition 
th^t  thiM  is  M  g€oen\  act  for  the  relief  of 


settlers  on  public  lands  and  the  familimr 
doctrine  that  a  general  law  passed  after  ft 
special  act  does  not  interfere  with  the  pro* 
visions  of  that  act,  provided  there  is  room 
for  the  operation  of  ooth,  and  there  is  am- 
ple room  for  the  operation  of  this  act  on 
public  lands  generally  without  interfering 
with  the  special  provisions  made  in  the 
Northern  Pacific  grant.  But  the  act  itself 
has  no  force  whatever  aa  applied  to  the 
present  question.  The  provision  is  that  one 
who  is  a  settler  on  any  of  the  public  lands 
of  the  United  States  "with  the  intention  of 
claiming  the  same  under  the  homestead  laws, 
shall  be  allowed  the  same  time  to  file  his 
homestead  application  and  perfect  his  origl* 
nal  entry  in  the  United  States  Land  Office  aa 
is  now  allowed  to  settlers  under  the  pre- 
emption laws  to  put  their  claims  on  record, 
and  his  right  shall  relate  back  to  the  date 
of  settlement,  the  same  as  if  he  had  settled 
under  the  pre-emption  lawa"  If  we  turn 
to  the  pre-emption  law  we  find  (Rev.  Stat. 
§  2264)  that  a  person  intending  to  pre* 
empt  shall,  "within  thirtv  days  after  tbm 
date  of  such  settlement,  file  with  the  regis- 
ter of  the  proper  district  a  written  state- 
ment." That  is,  the  pre-emptioner  had  thir- 
ty days  after  settlement  within  which  to 
make  his  entry,  while  when  we  turn  to  the 
homestead  law  (Rev.  Stat,  i  2290)  we  find 
that  a  party  seeking  to  homestead  "shall, 
upon  application  to  the  register  of  the  land 
office  in  which  he  is  about  to  make  such  en- 
try, make  affidavit  .  .  .  that  hia  entry 
is  made  for  the  purpose  of  actual  settlement 
and  cultivation."  In  other  words,  his  right 
is  initiated  by  the  application  to  enter,  and 
does  not  relate  back  to  any  settlement,  and 
this  statute  simply  gives  him  a  right  of 
thirty  days'  occupancy  before  'making  his[]i 
application  to  enter.  How  such  a  statute, 
equalizing  the  rights  of  one  seeking  to  make 
a  homestead  entry  with  those  of  one  secdc- 
ing  to  make  pre-emption,  can  have  any  per- 
tinency to  the  question  before  us,  passes  n^ 
comprehension. 

Again,  several  pages  of  the  opinion  are 
taken  up  with  references  to  quotations  from 
opinions  in  the  Land  Department  as  to  the 
meaning  of  the  term  "occupied  by  homestead 
settlers."  Here,  again,  I  am  unable  to  see 
the  pertinency  of  these  references.  If  there 
had  oeen  no  withdrawal,  and  the  question 
arose  as  to  the  effect  of  plaintiff  in  error's 
occupancy  of  the  land  as  against  the  riffhts 
of  the  company  obtained  by  the  map  of  defl- 
nite  location,  these  authorities  might  bs 
worth  considering,  but  they  throw  no  light 
upon  the  effect  of  the  withdrawal,  which  is 
the  question  before  us. 

The  fact  that  this  tract  was  not  snrvsjed 
at  the  time  the  plaintiff  in  error  entered  im- 
un  it,  nor  until  after  the  completion  of  the 
road,  is  immaterial.  By  the  terms  of  i  6 
the  prohibition  against  sale,  entry,  or  nre- 
omption  extended  to  lands  "before  or  alter 
they  are  surveyed."  Reference  is  mads  to 
several  cases  in  which  we  held  that  the 
rights  of  a  settler  were  not  lost  by  the  fall* 
lire  of  the  government  to  make  a  eanw 
prior  to  his  occupation.    Bat  those  dedh 
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flions  were  to  the  effect  that  the  settler  loses 
nothing  hy  the  neglect  of  the  govermneut. 
Here  it  is  held  that  he  gains  something.    If 
the  survey  had  been  completed  before  he 
conunenoed  his  occupation,  and  he  could  not 
then  enter  an  odd-numbered  section,  p^ 
he  could  not,  in  face  of  the  prohibit^ 
the  fiection,  enter  the  land  after  it  ' 
aurv^ed.    If,  instead  of  going  upon 
that  had  been  surveyed,  the  settler  chi 
go  into  unsurveyed  territory,  he  toolc 
chances  of  placing  his  improvements  upon 
an  odd  or    even-numbered  section.    If    he 
placed  them  upon  what  proved  to  be  an  odd- 
numbered  section,  he  acquired  no  right  as 
against  the  grant  to  the  company.    If  he 
put  them  on  what  proved  to  be  an  even- 
numbered  section,  he  would  be  compelled  to 
pay  the  government  double  price.    In  the 
Utter  event  does  anvone  for  a  moment  sup- 
pose that  it  would  be  an  answer  to  the  de- 
mand for  a  double  price  that  the  govern- 
ment had  failed  to  make  a  survey  before  he 
ll&6]cho6e  to  occupy  the  land  and  make  *im- 
provements  thereon?  The  construction  placed 
by  tiie  majority,  not  only  takes  from  the 
railroad  company  the  land  which  was  granted 
to  it,  but  deprived  the  government  of  that 
which  it  intended  to  obtain,  a  double  price 
for  the  lands  it  reserved  for  sale. 

Finally,  I  may  say  this  decision  clouds 
the  title  to  all  the  lands  granted  to  the  rail- 
road company.  At  the  time  the  map  of  defi- 
nite location  was  filed,  as  well  as  at  the 
time  the  road  was  completed,  there  was  not 
on  the  recordi«  of  the  Land  Department  a 
single  word  or  mark  which  indicated  to  any- 
body that  plaintiff  in  error  was  on  the  land 
or  claiming  it,  or  that  the  title  of  the  rail- 
road company  was  other  than  perfect.  But 
because  plaintiff  in  error  was  on  the  land  it 
is  held  that  the  patent  of  the  government 
to  the  railroad  company  conveyed  to  it  no 
title,  and  that  this  occupant  by  parol  testi- 
mony may  show  the  fact  of  his  occupancy 
and  overthrow  the  record  title.  Yet  this 
court  unanimously  held  in  Northern  P,  R. 
Co.  V.  Colbum,  164  U.  S.  383,  41  L.  ed.  479, 
17  Sup.  Ct.  Rep.  98,  that  mere  occupation, 
nnaccompanied  by  the  filing  of  a  claim  in 
the  land  office,  did  not  exclude  a  tract  from 
the  operation  of  the  land  fnrant.  And  that 
there  was  no  oversight  or  lack  of  attention 
to  this  particular  matter  is  shown  by  the 
fact  that  the  United  States  promptly  filed 
a  brief  of  thirty-six  pages,  ouoting  the  prin- 
cipal land  decisions  referrea  to  in  the  opin- 
ion of  the  majority,  and  asked  the  court  to 
reconsider  its  decision,  which  application 
was  denied  without  dissent.  Indeea,  as  ap- 
pears from  the  authorities  cited  in  that 
opinion,  the  conclusion  was  in  accord  with 
prior  rulings,  to  the  effect  that  there  must 
be  something  of  record  in  the  Land  Depart- 
ment to  support  the  contention  of  an  ad- 
verse right.  That  unanimous  opinion  of  the 
court  is  put  one  side  by  the  assertion  that 
the  land  there  in  controversy  had  been  sur- 
Teyed,  while  in  this  it  had  not  been.  No 
distinction  was  made  in  the  discussion  be- 
.  tween  surveyed  and  unsurveyed  lands,  no 
nMsestion  that  it  sffected  the  question  in 


the  slightest  degree,  and,  as  we  have  seen, 
the  prohibition  against  sale,  entry,  or  pre- 
empuon  in  I  6  extended  to  lands  unsurveyed 
as  well  as  surveyed.  How  can  one  say  in 
respect  to  any  tract  claimed  by  the  railroad 
companv  that  it  was  not  at  the  time  of  the 
filing  of  the  map  of  definite  'location  in  tlie[156; 
occupation  of  someone  intending  to  pre- 
empt or  homestead  it?  If  such  occupation 
is  sulRcient  to  avoid  the  patent  of  the 
United  States,  has  the  company  sure  title 
to  any  lands? 

I   think  the  judgment  ought  to  bs  af- 
firmed. 


ANDREW  W.  SMYTHE,  William  H. 
Byrnes,  Administrator  of  the  Succession 
of  Edward  Gonery,  Deceased,  et  at.,  Piff9. 
in  Err,, 

UNITED  STATES. 

(See  8.  C.  Reporter's  ed.  150-183.) 

Official  bond— of  auperintendent  of  Mini 
— destruction  of  Treasury  notes  by  fire-^ 
measure  of  damages — form  of  judgment. 

1.  The  destrnctlon  of  moneys  In  the  custody  of 
the  Buporlntendeot  of  the  Mint  at  New  Or- 
leans by  a  fire  occurring  without  his  fault 
or  negligence  is  no  defense  to  a  suit  upon  his 
official  bond,  conditioned  for  the  faithful  dis- 
charge of  his  duties  according  to  the  laws  of 
the  United  States,  which  require  him  snfely 
to  keep  such  moneys  as  come  to  his  hands  by 
virtue  of  his  office. 

2.  The  amount  of  Treasury  notes  charred  by 
fire,  but  in  condition  to  be  identified  as  to 
amount  and  date  of  Issue,  cannot  be  allowed 
as  a  credit  In  a  suit  on  the  official  bond  of 
the  superintendent  of  the  Mint  at  New  Or- 
leans to  recover  the  amount  of  a  shortage  In 
his  accounts,  where  no  claim  for  such  credit 
was  first  presented  to  the  accounting  officers 
of  the  Treasury,  as  Is  required  by  U.  S.  Rer. 
SUt.  ii  951,  057  (U.  S.  Comp.  Stat.  1001, 
pp.  695,  608),  In  order  to  make  a  claim  for  a 
credit  aTallable  on  the  trial. 

3.  The  face  value  of  Treasury  notes  destroyed 
by  fire  while  In  the  custody  of  the  superin- 
tendent of  the  Mint  at  New  Orleans,  and  not 
the  cost  to  the  United  States  government  of 
Issuing  new  notes.  Is  the  measure  of  dam- 
ages In  an  action  on  his  official  bond,  condi- 
tioned for  the  safe  keeping  of  the  moneys  In 
his  cubtody,  to  recover  the  amount  of  a  short- 
age In  his  accounts  caused  by  the  destruction 
of  snch  notes. 

4.  The  sureties  on  the  bond  of  the  superintend- 
ent of  the  Mint  at  New  Orleans,  conditioned 

.  for  the  faithful  discharge  of  his  duties  ac^ 
cording  to  the  laws  of  the  United  States, 
must  be  deemed  to  have  signed  it  In  view  of 
the  requirement  of  U.  S.  Rev.  Stat.  I  8624 
(U.  S.  Comp.  Stat.  1001,  p.  2418),  that  In- 
terest on  any  unpaid  balance  due  from  one 
accountable  for  public  moneys  shall  be  com- 
puted frcia  the  time  when  he  received  such 
moneys. 

~NoTE. — On  the  liability  of  suretiet  on  bofi'ft 
of  public  offlci^rs — see  notes  to  Postmaster 
fieneral  v.  Karly,  6  L.  ed.  U.  S.  577 ;  and 
American  Surety  Co.  v.  Pauly,  42  L.  ed.  U.  8. 
087. 


SuruuE  CouBT  or  THB  Unitd)  States.  Oct.  Tnic, 

6.  An  ibsoluEc  jDdKmenE  agalnit  the  admlata-  Bing.  141  j  Davie*  y.  Penlon,  6  Barn,  ft  CL 

trator  ot  &  luretj  on  tb«  official  bood  of  a  ii6:  Vircr  v.  JtoMman,  18  Barb.  SO. 
Federal  oBdal.  rendered  by  a  Federal  coort        whert'  bonds  are  given  for  the  periona- 

?fc."?!f    ™^h°.r^t''':hi:,,S''h.«  wn"™in*'.t  ""^  o'  fovenanU,  and  the  breach  Som  not 

too  theorr  thai  It  ahould  ntie  been  asalin ,      ,,  ',     ,        .  .j.   ■„    ■ 

tbe  admin  litrator.  payable  only  In  due  coura*  'mp'y  'l»^,  payn«nt  of  a  sum  certain    and 

o(   aUinlulslrnHon.   alnce.   «   by   the  law  of  inninges   do  nut  follow  as  a   mathematical 

(bat  state  ih*  JudgniCDt  la  ao  payable.  It  will  sequence,  as  in  cose  of  intercat,  "  the  bond 

be  tbua  Interpreted  and  enforced,  subject  to  nacertaiiu    the   ctomage   hy   consent   of   the 

tbe  priority  given  to  the  Federal  government  parties.     If,   therefore,  the  defendant   pa.Ta 

by   U.   8.   Hcv.   Stat.   El   B48B,   8487    (D.   S.  tKe  plaintiff  the  whole  atated  damages,  what 

Comp.  Stat.  IBOl,  p.  2314),  In  the  dUtrlba-  „„   he  desire   moret" 

tlon  ot  tbe  proceeds  ot  tbe  estate  of  any        n™_„,„„  «    l'rrrr.t   9  W   R1    imn.  rtart 
pei'aon  Indebted  to  the  Dnited  Slates,  vrhose        "J^f"""-  '  " ,    '  J.      •   **'■  ""If  „    C* 

estate  U  InsuOlclent  to  pay  all  debts  agalast  "■  BmK  3  Cow.  151;  Higginaon  V.  ffeW,  14 

It  Qray,  1(15. 

The  ofGcers  of   tbe  government  have   al- 

,„      „.  _  ways  construed  the  condition  o(  Buch  booda 

leiO.  »8.]  [^  l,g  gjj  obligation  to  indemnify. 

Bo»6s»AcH  V.  Dniled  Statca,  23  C.  C.  A. 

DetMed  Jan-  581,  39  U.  S.  App.  474,  77  Fed.  944;  United 

ueowa  Jan  ^^^^^  ^  frwcoH,  3  How.  578,  11  L.  ed.  734; 
United  Stales  t.  Daahiel,  4  Wall.  182,  18 
L.  ed.  319 ;  United  S(.r(e«  v.  Ktfhler,  B  Wall. 

TN  ERROR   to   the   United  Statea  Circuit  93,  19  l.  ed.  674;  Bouden  y.  Uniled  State*. 

1   Conrt  of  Appeals   for  the  Filth  Circuit  13  Wall.  17,  20  L.  ed.  527 ;  Berona  v.  United 

to  review  a  judgment  which  affirmed  a  iudg-  siatei,   18  Wall.  66,  20  L.  od.  531 ;   United 

went   of   a   Circuit   Court   in   favor  o(   the  statea  T.  Thomaa,   15  Wall.  337,  21  L.  «d. 

United    States   in   a   suit   upon  the  ofllcial  gg, 

bond  of  tha  superintendent  of  the  Mint  at        a   bond   for   the  faithful   performance  of 

New  Orleans.     Affirmed.  the  duties  of  a  public  office  is  an  obligation 

Bee  same  case  below,  46  C.  C.  A.  354,  107  to  indemnify  against  loss. 

•^e*"'  376,  Uuilid  Slate*  v.  Morgan,  11  How.  154,  13 

The  facta  are  sUted  id  the  opinion.  l_  ^d.  043;  United  Stall*  v.  Uoore,  2  Brock. 

«r.  Wslkar  Bralnerd  Svanoer  argued  317    t'ed    Caa    No   15,  802. 

the  cause,  and,  with  iteaara.  William  Grant,        ^^   wiUlun  A.  Hanry  also  argued  the 

J.  n.  Kouae,  B.  MtuCloakry,  and  E.  Boirard  c^^^^  jai  pUlintiffs  in  error. 

MeCaleb.  filed  a  brief  for  plaintiffs  in  error:        .Uahlunt  Allo,ney  General  Beok  argued 

The   liability    of    a    fiscal    officer   of   the  n„  came,  and,  with  Mr.  Charles  H.  iIo6b, 

United  States  is  that  of  a  simple  bailrtt  nied  a  brief  for  defendant  in  error: 

United  States  t.  Thomaa,  15  Wall.  337,  21        ^  custodian  of  the  public  funds  under  hi* 

ed.  88.  contract  evidenced  by  a  penaJ  Imnd  is  sotii«- 

A    bailee    U    excused    from    liability    tor  n,in_  n,ore  than  an  ordinary  Uilee. 

property  destroyed  in  his  possession  by  Are.        Throop,    Pub.    Off.    H    222.   223:    2    Am. 

2  Am.  &  Eng.  Enc.  Ixiw,  2d  ed.  p.  748;  4   gn-    ted-^     Ij,„.^   „    403.    United   Bliitea 

Story.  BailmonU,  B  20 :  J/cndmn  Fair  <(  E«  ,_    Prcteott,    3   How.   5T8,    11    L.   ed.    734; 

posKion  A*»o.  T.  .Vorf*  Btrmingham  Street  Cnited    Slatra    v.    lHornon,    11    How.     1.S4. 

ft.  Co.  70  -Miss.  808,  12  So.  555.  13   l.   ^d.   643;    United   State*   x.    Daahiet, 

la*s  of  public  money  by  shipwreck  will  4   ^all    182,   18  L.  ed.   319;   United  Statn 

relieve  an  ollicer  from  liability  to  account  y     KeeMer,    9    Wall.    83,    IB    L.    cd.    574; 

therefor.  Boyden   v.   UrtHcd  Statea,   13  Wnll.    17,   20 

t'nifcd  Stales  v.  Hamaaon,  0  Sawy,   100,  l    ed    527;    i;«i(fd   Statea   v.   Tliomaa,    13 

Fed.  Cos.  No.   15,421.  Wall.  337,  21  L.ed.  9i);  Bosbyshcll  v.  United 

The   suiiw   stipulated,   in   ft  bond   of   the  gjulrs.  23  C.  C.  A.  681,  39  U.  S.  App.  474. 

ordinary   form,   to  be  paid  by  the  obligor,  77   f^    344^  Affirming  73  Fed.  610;   Btata 

are  a  penalty  or  security  for  the  perform-  „  ^(_  uiasitsippi  Counlg  v.  Moore,  74  Mo. 

ance   of   the   condition,   and   not  liquidated  413^  41  J^^_  Rep_  322;   Slate  v.  -Vcriit.   19 

damages,  or  an  amount  absolute  to  be  paid  *;ev.  162,  7  Pao.  650;  Com.  v.  Comly,  3  Pa, 

upon  its  broach.  St.  372-  Hancock  v.  Hazzard,  12  Cush.  lit 

Davia  v.  Oillett.  62  N.  H.   128;  Aatlcj/  v.  59  ^m    Dec.    171;   AVic  Proridcee   v.    Jfe- 

Weldon,  2  Bos.  ft  P.  346;  Street  v.  Kigbg,  fl  Kaehrvn,   33   N.   J.   L.   339;    Btatt   u*e    of 

Vos.  Jr.  816;  Price  t.  Green,  16  Meea.  ft  W,  Wuandot  County  v.  Harper.  6  Ohio  St.  607, 

340;   Davie*  -r.  Penlon.  6  Bam.  ft  C.  210;  07  j^^   jy^   333.   fjalbcrl  v.  Slate,  22  Ind. 

Eigginaan  v.  Weld,  14  Grair.  165;  Smith  v  125.  Morbeek  v.  State,  2B  Ind.  86;  Jloaa  t. 

Wainicright,  24  Vt.  97;  Kicftoni*  v.  Edtek  natch,  5   Iowa,   140;   Taylor  Diat.   Tict*.  t. 

17  Barb.  260;  Tagtoe  v.  Sandiford,  7  Wheat  yi,rton.  37  Iowa,  551. 

13,  5  L.  ed.  3B4 ;  H'aHia  v.  Carptnttr,  13  Al-        j^e^  ja  „„  established  difference  betw«m 

1*".  10.  a  duty  created  merely  bv  law,  and   one  to 

If  the  contract  be  to  perform  several  acts,  which  is  added  the  obligation  of  an  txpnm 

or  else  to  pay  the  sum  specified,  that  aum  undertaking. 

will  always  be  regarded  by  the  courts  as  b        Bcvans  v.  Pnifed  State*,  13  Wall.  66,  SO 

penalty,  and  not  as  liquidated  damages.  l,.  ed.  531. 

Sicift  V.  L'roio,  17  Ga.  600:  Atllry  v.  Wei         Only   two  defenses   are   sulBci«it  to   dla-    • 

«bxs.  £  BiM.  A  P.  M6:  Eemhl*  t.  Form*,  6  charse  from   liabilihr.     Tbese  defuuea  ara 
^M  18BV.B. 


1M8.                                                                  EUTTHE  T.  UXITED   STAVa  IH   108,  IM 

"  the  act  of  God  "  and  "  the  act  o[  n  public  all  moneyi  or  bullion  which  shall  be  (oT  the 

tnemj."       Even  robber;  is  not  regarded  as  uae  or  the  expenses  of  the  Mint." 

■alBcient.  It  appeared  in  the  eridence  that  the  de- 

BoydeH  t.  Vniled  Slatet,  13  Wall.  17,  20  fcndant   Smythe,  as   tuperintendeDt   of   the 

L.  ed.  527;   A'eu  Providence  v.   UaEaekron,  Mint,  received   varioua   sums   of   moo^    in 

33   N.   J.    L.   339;    State   use   of    Wyandot  L'nitGd    States    TreaBur?    notes,    and    that 

Countff  V.  Harper,  0  Ohio  St.  607,  S7  Am.  upon   a   statement  of   his   aocounts   by  tba 

Dec.  363 ;  Halbert  v.  Slate,  22  Ind.  125.  proper  offlcert  of  the  Treasury  there  waa  a 

The   plea,  non   Ml   damnificatua  does   not  deficit  of  926,000. 

•Tail   against   an   obligation   to   do  apecilic  The    defense    was    that    the    |2S,O0O    of 

things.  Treasur]^  notes  was  placed  by  the  superin- 

3  Enc.  PI.  &  Pr.  p.  663,  note  1 ;  4  Am.  k  C«ndent  in  a  tin  box  in  the  it«el  vault  'pro-ClSS] 

Eng.  Enc.  Law,  2d  ed,  pp.  BM,  695,  note  1 :  vided  by  the  govemment  for  the  safe  keep- 

Bickt  T.  Boot,  44  Ho.  App.  679.  ing  of  public  funds  in  his  custody,  and  that 

Defendants  were  not  entitled   in  this  ac-  the  notes  while  in  that  box  were  charred, 

tion  to  a  credit  for  the  charred,  notes.  burnt,  and  de8trt>yed  by  fire  that  occurrad 

rate*  T.  Oniled  Slates,  32  C.  C.  A.  507,  in  the  vault,  without  any  negligence  on  the 

(tl    U.    S.   App.    124,   90    Fed.   67;    United  part  of  the  superintendent,  or  bis  agents  or 

8tate*  T.  Fletcher.  147  U.  8.  664,  37  L.  ed.  employees. 

322,   13  Sup.  Ct.  Rep.  434.  The  Kovemment  insisted  at  the  trial  that, 
even  if  the  Trea«uiT  notce  were  destroyed, 

Mr.   Justice  H*rl«n  delivered  the  opin-  in  the  manner  and  to  the  amount  claimed, 

Icn  of  the  oourt:  without  negligence  on  the  part  of  the  su< 

This  was  an  action  upon  the  otiicial  bond  perintendcmt,  nevertheless  be  vraa  liable  on 

ol  Andrew  W.  Smythe  aa  superintendent  of  his  bond, — its  contention  being  that  be  woa 

I'STJthe  Mint  of  the  United  States  at  'New  Or-  under  the  obligations,  practically,  of  an  in- 

leans  to  recover  the  sum  of  t25,000  with  6  surer  In  respect  of  all  public  funds  coming 

esr  cent  interest  from  April   1st,   1393,  un-  to  bis  hands,  and  could  not  be  relieved,  nn- 

I  paid, — that  being  the  amount  found  due  leas  tlie  loss  occurred  by  tlie  act  of  God  or 

to  uie  United  Stat^  at  the  date  of  the  ex-  the  public  enemy.     This  view  was  approved 

atnination,    adjustment,    and    statement    of  b^  tne  circuit  court,  which,  at  the  conclu- 

kuh    accounts   by   the   proper   officers  of  Che  sion    of    the    evidence,    directed    a    verdict 

Treasury.     The  sureties  on  the   bond   were  aga.inst  the  defendants,   and  judgment  wiia 

Edward   Conery   and   David   Chambers   Mo-  accordingly   rendered    for   the   full    amount 

Can.  claimed   by  the  United   States.     The   court 

The  bond  waa  conditioned  that  the  super-  added  the  following  words  to  its  memoran- 

intendent  should  "faithfully  and  diligently  .lum    of    reasons    for    that   direction:     "In 

jwrform,    execute,    and    dischsi^,    all    and  this  cause  there  has  been  no  charge  or  in- 

«ingular,  the  duties  of  said  office  according  timation  that  Dr.  Smythe  was  personally  at 

%o  the  laws  of  the  United  States,  then  this  fault  or  blnmeable  in  any  way.     Such  fault 

«>b!igBtion  to  be  void  and  of  no  effect,  other-  or   negligence  as   may   have  been   shown  in 

'mUe  to  remain  in  full  force  and  value."  the   caune   is   attributable   to   his    subordi- 

When  this  bond  waa  executed  it  was  pro-  nates,  and  in  no  manner  to  him." 

■^ded  by  S   3500    (U.  S.   Comp.  Stat.   1901,  The    circuit    court    of    appeals    approi-ed 

J.  2339)   that  every  officer  of  the  Mint,  be-  the  view  tatcen  by  the  circuit  court,  and  «f- 

)re  entering  upon  the  duties  of  his  office,  flrmed   the   judgment.     The  opinion   of  the 

•hould  taJ;e  an  oath  faithfully  and  diligent-  former  court  is  reported  in  46  C.  C.  A.  364, 

Jy  to  perform  the  duties  thereof;  by  B  3501  jq;  j-^j    375 

(U.  B.  Comp.  SUt.  1901,  p.  2339),  that  the  -As  the  circuit  court  and  the  circuit  court[l«3] 


•uperintendent,    before    entering    upon    his    ^t   appeals   both   held    that   the  question  of 
«ffice.   should   become  bound  to  the   United    j^e  liability  of  Smythe  was  determined  for 


8Ut«»,    with    one   or    more    sureties,    in   a  ^^^    government    by    the   decisions   of   this 

jnmed  sum,  "with  condition  for  the  faith-  ,o„r^_„hich   view   the   defendants   contro- 

lul  and  dj  .gent  perfOTmsnoe  of  the  duti^^^^  verted,-we   must   ascerUin   the   import  of 

SS?.'    ??  1  tf    '^  ■"  ^  I  f^^f     .A'  t-hoae  decisions.     This  course  is  madrnccM- 

perintendence  of  the  officers  snd  persons  em-  l-bat   the   lateet   dec.Sion   of   this   court,   to 

ployed  therein,  and  tiie  supervision  of  the  "''"=b    reference    will    be    presently    mad^ 

business  thereof,  subject  to  the  approval  of  modified   the  earlier   decisions   upon   which 

the  director  of  the  Mint;"  by  i  3504  (U.  8.  'he  government  relies. 

C«np.  SUt.   1901,  p.  2340),  that  "be  shall  The  lirst  case  is  that  of  United  State*  r. 

keep  and   render   quarter-yearly   to  the  di-  Prcacolt.   3   How.  578,   687,   11   L.   ed.  734, 

rector  ot  the  Mint,  for  the  purpose  of  sd-  738.     That  was  an  action  on  the  bond  of  ft 

Sstment   sjccording  to   such   forms   as   may  lecciver  of   public  moneys,  conditioned   for 

prescribed  by  the  Secretary  of  the  Treaa-  the  faithful  performance  of  his  duties,  and 

niy,   regular   and   faithful   accounts   of  the  that   he  "shall   well,  truly,  and   faithfully, 

tranaactions   with   the  other  officers   of  the  keep  safely,   without   loaning  or   using,   all 

Mint   and  the  depositors;"  and   by   S   3506  the  public  moneys  collected  by  him,  or  oth- 

(U.  S.  Comp.  Stat.  1901,  p.  2341),  that  "the  arwiae  at  any  time  placed  in  his  possession 

■uperintendent   of   each    Mint   shall    receive  ind    custody,  till    the    same    had    been,    or 

■nd    safely    keep,  until   Iqnilly    withdrawn,  should  be,  ordered  by  the  proper  department 

188  n.  a.  V1.1 
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or  officer  of  the  gOYernment  to  be  transfer- 
red or  paid  out,"  etc. 

The  dcfenae  was  that  the  money  for  the 
nonpayment  of  which  the  United  States 
suea  had  been  feloniously  stolen,  taken,  and 
carried  away  from  his  possession  by  some 
unknown  person  or  persons  without  fault 
or  n^ligence  on  his  part,  and  notwithstand- 
ing he  had  used  ordinary  care  and  dili- 
gence in  keeping  it.  The  receiver  contended 
that  he  wajB  lifliDle  only  as  a  depositary  for 
hire,  unless  his  liability  was  enlar^^ed  by  the 
special  contract  to  keep  safely,  which  he  in- 
sisted was  not  the  case. 

The  court  said:  ''This  is  not  a  case  of 
bailment,  and  consequently  the  law  of  bail- 
ment does  not  apply  to  it.  The  liability  of 
the  defendant  Prescott  arises  out  of  his  of- 
[  164]  ficial  bond,  and  *  principles  which  are  founded 
upon  public  policy."  Again:  "The  condi- 
tion of  the  bond  has  been  broken,  aa  the  de- 
fendant Prescott  failed  to  pay  over  the 
money  received  by  him  when  required  to  do 
so;  and  the  question  is  whether  he  shall  be 
exonerated  from  the  condition  of  his  bond 
on  the  ground  that  the  money  has  been 
stolen  from  him.  The  objection  to  this  de- 
fense is  that  it  is  not  within  the  condi- 
tion of  the  bond,  and  this  would  seem  to  be 
conclusive.  The  contract  was  entered  into 
on  his  part,  and  there  is  no  allegation  of 
failure  on  the  part  of  the  government. 
How,  then,  can  Prescott  be  discharged  from 
his  bond?  He  knew  the  extent  of  his  obli- 
gation when  he  entered  into  it,  and  he  has 
realized  the  fruits  of  this  obligation  by  the 
enjoyment  of  the  office.  Shall  he  be  dis- 
charged from  liability,  contrai^  to  his  own 
express  undertaking?  There  is  no  princi- 
ple on  which  such  a  defense  can  be  sustained. 
The  obligation  to  keep  safely  the  public 
money  is  absolute,  without  any  condition, 
express  or  implied,  and  nothing  but  the  pay- 
ment of  it  when  required  can  discharge  the 
bond.  .  .  .  Public  policy  requires  that 
every  depositary  of  the  public  money  should 
be  held  to  a  strict  accountability;  not  only 
that  he  should  exercise  the  highest  degree 
of  vigilance,  but  that  'he  should  keep  safely' 
the  moneys  which  come  to  his  hands.  Any 
relaxation  of  this  condition  would  open  a 
door  to  frauds,  which  might  be  practised 
with  impunity.  A  deposiUiiy  would  have 
nothing  more  to  do  than  to  lay  his  plans 
and  arrange  his  proofs,  so  as  to  establish 
his  loss,  without  laches  on  his  part.  Let 
such  a  principle  be  applied  to  our  postmas- 
ters, collectors  of  the  customs,  receivers  of 
public  moneys,  and  others,  who  receive  more 
or  less  of  the  public  funds,  and  what  losses 
might  not  be  anticipated  by  the  public?  No 
RU^  principle  has  been  recognized  or  ad- 
mitted as  a  legal  defense.  ...  As 
every  depositary  receives  the  office  with  a 
full  knowledge  of  its  responsibilitiee,  he 
cannot,  in  case  of  loss,  complain  of  hard- 
ship. He  must  stand  by  his  bond,  and  meet 
the  hazards  which  he  voluntarily  incurs." 

The  next  case  is  that  of  United  States  v. 
Morgan,  11  How.  164,  158,  13  L.  ed.  643, 
045.  That  was  an  action  upon  the  bond  of 
a  collector  of  customs,  conditioned  that  he 


'lias  truly  and  faithfully  executed  and  dis- 
charged, and  shall  continue  truly  and  faith- 
fully to  execute  *and  discharge,  all  the  du-[ltt 
ties  of  the  said  office."  The  condition  was 
alleged  to  have  been  broken  in  that  t^e  col- 
lector had  not  paid  over  large  sums  of  mon- 
ey collected  for  the  United  States,  and  by 
not  making  seasonable  returns  of  his  ae- 
counts. 

The  court  characterized  as  an  erroneous 
impression  that  the  collector  "was  acting 
as  a  bailee,  and  under  the  responsibilities 
of  only  the  ordinarv  diligence  of  a  deposi- 
tary as  to  the  canceled  notes,  when  in  truth 
he  was  acting  under  his  commission  and  du- 
ties by  law,  aa  collector,  and  under  the  con- 
ditions of  his  bond.  The  collector  is  no 
more  to  be  treated  as  a  bailee  in  this  case 
than  he  would  be  if  the  notes  were  still  con- 
sidered for  all  purposes  as  money.  He  did 
not  receive  them  as  a  bailee,  but  as  a  col- 
lecting officer.  He  is  liable  for  them  on  his 
bond,  and  not  on  any  original  bailment  or 
lending.  And  if  the  case  can  be  likened  to 
any  species  of  bailment  in  forwarding  them, 
by  which  they  were  lost,  it  is  that  <^  a 
common  carrier  to  transmit  them  to  the 
Treasury,  and  in  doing  which  he  is  not  ex- 
onerated by  ordinary  diligence,  but  must  an- 
swer for  losses  by  larceny,  and  even  rob- 
bery. 2  Salk.  919;  8  Johns.  213;  Angell, 
Carr.  frl  1   9." 

In  United  States  v.  Dashiel,  4  Wall.  182. 
18  L.  ed.  319, — which  was  an  action  on  the 
bond  of  a  paymaster  in  the  army  for  not 
paying  over  or  accounting  for  public  money 
that  came  into  his  hands, — ^the  defense  was 
that  without  any  want  of  proper  care  and 
vigilance  on  the  part  of  the  paymaster  a 
certain  part  of  the  moneys  had  been  stolen 
from  him.  The  trial  court  held  that  the 
theft  or  robbery,  if  satisfactorily  proved, 
was  a  good  defense.  But  this  court  held 
otherwise  upon  the  authority  of  United 
States  V.  Prescott  and  United  States  t.  Mor^ 
ganj  above  cited,  and  reversed  the  jud^ 
ment. 

Substantially  the  same  question  arooe  in 
United  States  v.  Keehler,  9  Wall.  83,  19  L. 
ed.  574,  which  was  an  action  upon  a  bond 
of  a  postmaster  in  North  Carolina.  The 
bond  was  conditioned,  among  other  thinica, 
that  the  obligor  would  well  and  truly  dis- 
charge the  duties  of  postmaster,  and  keep 
safdy,  without  lending,  using,  depositing  in 
banks,  or  exchanging  for  oUier  funds  than 
as  allowed  by  law,  all  the  public  money  at 
any  time  in  his  custody,  till  the  same  was 
ordered  by  the  Postmaster  General  to  be 
*  transfer  red  or  paid  out.  In  the  spring  ol[10 
18C1,  after  the  Civil  War  commenced,  the 
postmaster  was  still  in  office,  and  had  in 
nis  hands  $330  of  postoffice  money  belong- 
ing to  the  United  States.  At  that  time  the 
United  Stetes  was  indebted  to  one  Clem- 
mens,  a  mail  contractor  in  that  region,  for 
postal  service,  in  a  sum  exceeding  $300. 
In  August,  1861,  the  Confederate  Oongras 
passed  an  act  appropriating  the  balances  in 
the  hands  of  such  postmasters  of  the  United 
States  as  at  the  commencement  of  the  war 
resided  within  the  limiU  of  the  Confederate 
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states,  to  the  pro  rata  payment  of  claims] 
•gainst  the  United  States  for  postal  serv- 
ice. The  postmaster  paid  the  $330  in  his 
hands  to  Clemmens — relying  upon  the  above 
act  of  the  Ck>nfederate  Congress  and  an  offi- 
cial order  from  the  Confwlerate  Postoffice 
Department  directing  him  to  make  such 
payment.  It  was  admitted  in  the  case  that 
throughout  the  year  1862  the  Confederate 
government  had  force  sufficient  at  its  com- 
mand to  enforce  its  orders,  and  did  enforce 
the  orders  of  such  government,  in  that  part 
of  North  Carolina  in  which  Salem  waji  situ- 
ated, and  "that  no  protection  was  afforded 
to  the  citizens  of  that  part  of  the  state  by 
the  government  of  the  United  States  during 
that  term." 

After  observing  that  the  postmaster  had 
no  right  to  select  a  creditor  of  the  United 
States  and  pay  what  he  might  suppose  the 
government  owed  him,  the  court  said  that 
''tlie  acts  of  the  Confederate  Congress  can 
have  no  force  as  law  in  devesting  or  trans- 
ferring rights,  or  as  authority  for  any  act 
opposed  to  the  just  authority  of  the  Federal 
government."     Keferring    to   the  statement 
of  facts  made  in  the  case,  and  which  were 
substantially    as    above    recited,    it    said: 
This  statement  falls  far  short  of  showing 
the    application   of   any    physical    force   to 
compel  the  defendant  to  pay  the  money  to 
Clemmens.     Nor  is  it  in  the  least  inconsis- 
tent with  the  fact  that  he  might  have  been 
desirous  and  willing  to  make  the  payment. 
It  shows  no  effort  or  endeavor  to  secure  the 
funds  in  his  hands  to  the  government,  to 
which  he  owed  both  the  money  and  his  alle- 

f  lance.    Nor  does  it  prove  that  he  would 
ave   suffered   any  inconvenience,   or   been 
punished  by  the  Confederate  authorities,  if 
lie  had  refused  to  pay  the  draft  of  the  in- 
®^  3  surrectiooary  postoffice 'department  on  him. 
^e  cannot  see  that  it  makes  out  any  such 
loes  of  the  money,  by  inevitable  overpower- 
ing force,  as  could,  even  on  the  mere  princi- 
ple of  bailment,  discharge  a  bailee.    We  can- 
not concede  that  a  man  who,  as  a  citizen, 
^>wes  allegiance  to  the  United  States,  and  as 
9UI  officer  of  the  government  holds  its  money 
^)r  property,  is  at  liberty  to  turn  over  the 
latter    to    an    insurrectionary    government, 
"vbich  only  demands  it  by  ordinances  and 
traits  drawn  on  the  bailee,  but  which  exer- 
cises, no  force  or  threat  of  personal  violence 
^to  himself  or  property  in  the  enforcement  of 
its  illegal  orders."    The  court,   reaffirming 
fUie  doctrine  of  the  Prescoti,  Morgan  and 
J)ashiel  Cases,  held  that  in  an  action  on  the 
bond  of  an  officer  receiving  public  funds  the 
right  of  the  government  to  recover  does  not 
rest  on  an  implied  contract  of  bailment,  but 
on  the  express  contract  in  the  bond  to  pay 
over  the  funds. 

In  Boyden  v.  United  States,  13  Wall.  17, 
24,  20  L.  ed.  527,  629,  which  was  an  action 
upon  the  bond  of  a  receiver  of  public  mon- 
e}'8, — the  defense  being  that  the  receiver 
had  been  by  irresistible  force  robbed  of  the 
moneys  sued  for, — ^the  court  said:  "Were 
a  receiver  of  public  moneys,  who  has  given 
bond  for  the  faithful  performance  of  his  du- 
ties as  required  by  law,  a  mere  ordinary 
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bailee,  it  might  be  that  he  would  be  relieved 
by  proof  that  the  money  had  been  destroyed 
by  fire,  or  stolen  from  him,  or  taken  by 
irresistible  force.  He  would  then  be  bound 
only  to  the  exercise  of  ordinary  care,  even 
though  a  bailee  for  hire.  •  The  contract  of 
bailment  implies  no  more,  except  in  the 
case  of  common  carriers,  and  the  duty  of  a 
receiver,  virtute  officii,  is  to  bring  to  the 
discharge  of  his  trust  that  prudence,  cau- 
tion, and  attention  which  careful  men  usu- 
ally bring  to  the  conduct  of  their  own  af- 
fairs. He  is  to  pay  over  the  money  in  his 
hands  as  required  by  law,  but  he  is  not  an 
insurer.  He  may,  however,  make  himself 
an  insurer  by  express  contract,  and  this  he 
does  when  he  binds  himself  in  a  penal  bond 
to  perform  the  duties  of  his  office  without 
exception.  There  is  an  established  differ- 
ence between  a  duty  created  merely  by  law 
and  one  to  which  is  added  the  obligation  of 
an  express  undertaking.  The  law  does  not 
compel  to  impossibilities,  but  it  is  a  settled 
rule  that  if  performance  of  an  express  en- 
gagement becomes  impossible  *by  reason  of  [168] 
anything  occurring  after  the  contract  was 
made,  though  unforeseen  by  the  contract- 
ing party  and  not  within  his  control,  he 
will  not  be  excused."  Again,  in  the  same 
case:  "It  is  true  that  in  PrescotVs  Case 
the  defense  set  up  was  that  the  money  had 
been  stolen,  while  the  defense  set  up  here  is 
robbery.  But  that  can  make  no  difference 
unless  it  be  held  that  the  receiver  is  a  mere 
bailee.  If,  as  we  have  seen,  his  liability  is 
to  be  measured  by  his  bond,  and  that  binds 
him  to  pay  the  money,  then  the  cause  which 
renders  it  impossible  for  him  to  pay  is  of  no 
importance,   for   he   has   assumed   the   risk 

of  It." 

At  the  same  term  of  the  court  the  case 
of  Bevana  v.  United  States,  13  Wall.  56,  60, 
20  L.  ed.  531,  532,  was  determined.  That 
was  a  suit  upon  a  bond  executed  by  Bevans, 
a  receiver  of  public  moneys,  in  a  land  dis- 
trict of  Arkansas.  The  court  reaffirmed 
the  rule  announced  in  the  Presoott  Cass, 
and  said  that  *'it  is  not  to  be  overlooked 
that  Bevans  was  not  an  ordinary  bailee  of 
the  government.  Bailee  he  was  undoubted- 
ly, but  by  his  bond  he  had  insured  the  safe 
keeping  and  prompt  payment  of  the  publio 
money  which  came  to  his  hands.  His  obli- 
gation was  therefore  not  less  stringent  than 
that  of  a  common  carrier,  and  in  some  re- 
spects it  was  greater," — citing  United 
States  V.  Presoott.  In  the  same  case  the 
court  said,  in  reference  to  that  part  of  the 
defense  attributing  the  loss  of  the  money 
in  question  to  the  action  of  the  Confederate 
power:  "It  may  be  a  grave  question 
whether  the  forcible  taking  of  money  be- 
longing to  the  United  Stat^  from  the  pos- 
session of  one  of  her  officers  or  agents  law- 
fully holding  it,  by  a  government  of  para- 
mount force,  which  at  the  time  was  usurp- 
ing the  authority  of  the  rightful  goyem- 
ment,  and  compelling  obedience  to  itself  ex- 
clusively throughout  a  state,  would  not 
work  a  discharge  of  such  officers  or  agents, 
if  they  were  entirely  free  from  fault,  though 
they  had  given  bond  to  pay  the  moiwsj  tA 
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the  United  States.  This  question  has  been 
thoroughly  argued,  but  we  do  not  propose 
to  consider  it,  for  its  decision  is  not  neces- 
sajry  to  the  case." 

The  question  thus  reserved  from  decision 
arose  and  was  decided  in  United  States  v. 
Thomaa,  16  Wall.  337,  341,  342,  346,  347, 
350,  352,  21  L.  ed.  89,  91-94.    That  was  an 

[169]  action  on  the  bond  of  a  surveyor  of  'customs 
at  Nashville,  he  being  also  a  depositarv  of 
public  moneys  at  that  city.  The  special  de- 
fense was  that  the  moneys  in  question  were 
seized  bv  the  Confederate  authorities 
against  the  will  and  consent  of  the  sur- 
veyor, and  by  the  exercise  of  force  which 
he  was  unable  to  resist,  he  being  a  loyal 
citizen  and  endeavoring  faithfully  to  per- 
form his  duty.  The  court  said:  "This 
case  brings  up  S(][uarely  the  question  wheth- 
er the  forcible  seizure,  by  the  rebel  authori- 
ties, of  public  moneys  in  the  hands  of  loyal 
government  agents,  against  their  will  and 
without  their  fault  or  negligence,  is  or  is 
not  a  sufficient  discharge  from  the  obliga- 
tions of  their  official  bonds.  The  precise 
question  has  not  as  yet  been  decided  by 
this  court.  As  the  Rebellion  has  been  held 
to  have  been  a  public  war,  the  question  may 
be  stated  in  a  more  general  form,  as  fol- 
lows :  Is  the  act  of  a  public  enemy  in  forci- 
bly seizing  or  destroying  propeity  of  tho 
government  in  the  hands  of  a  public  officer, 
against  his  will  and  without  his  fault,  a 
discharge  of  his  obligation  to  keep  such 
property  safely,  and  of  his  official  bond, 
^'iven  to  secure  the  faithful  performance  of 
that  duty  and  to  have  the  property  forth- 
coming when  required? 

"That  overruling  force  arising  from  in- 
evitable necessity,  or  the  act  of  a  public 
enemy,  is  a  sufficient  answer  for  the  loss  of 
public  property  when  the  question  is  consid- 
ered in  reference  to  an  officer's  obligation 
arising  merely  from  his  appointment,  and, 
aside  from  such  a  bond  as  exists  in  this 
case,  seems  almost  self-evident.  .  .  . 
These  provisions  [prescribing  the  condi- 
tions of  the  bonds  of  receivers,  etc.]  show 
that  it  is  the  manifest  policy  of  the  law  to 
hold  all  collectors,  receivers,  and  deposi- 
taries of  the  public  money  to  a  very  strict 
accountnbility.  The  legislative  anxiety  on 
the  subject  culminates  in  requiring  them  to 
enter  into  bond,  with  sufficient  sureties,  for 
the  performance  of  their  duties,  and  in  im- 
posing criminal  sanctions  for  the  unauthor- 
ized use  of  the  moneys.  Whatever  duty  can 
be  inferred  from  this  course  of  legislation 
is  justly  exacted  from  the  officers.  No 
ordinary  excuse  can  be  allowed  for  the  non- 
production  of  the  money  committed  to  their 
hands.  Still,  they  are  nothing  but  bailees. 
To  call  them  anything  else,  when  they  are 
expressly  forbidden  to  touch  or  use  the  pub- 

[170]  lie  money  except  as  'directed,  would  be  an 
abuse  of  terms.  But  they  are  special 
bailees,  subject  to  special  obligations.  It  is 
evident  that  the  ordinary  law  of  bailment 
cannot  be  invoked  to  determine  the  degree 
of  their  responsibility.  This  is  placed  on  « 
new  basis.  To  the  extent  of  the  amount  of 
their  official  bonds,  it  is  fixed  by  special  con- 


tract,  and  the  ^licy  of  the  law  ajB  to  their 
general  responsibility  for  amounts  not  oar* 
cred  by  such  bonds  may  be  fairly  presumed 
to  be  the  same."  Referring  to  the  ad* 
judged  cases,  the  court  said:  "It  appears 
from  them  all  (except,  perhaps,  the  NcfV 
York  case)  that  the  official  bond  la  re* 
garded  as  laying  the  foundation  of  a  mora 
stringent  responsibility  upon  collectors  and 
receivers  of  public  moneys.  It  is  referred 
to  as  a  special  contract  by  which  they  'i^ 
sume  additional  obligations  with  regard  to 
the  safe  keeping  and  payment  of  those  mon* 
eys  and  as  an  indication  of  the  p<di<^  of  the 
law  with  regard  to  the  nature  of  their  re- 
sponsioility.  But,  as  before  remarked,  the 
decisions  themselves  do  not  go  the  length  ol 
makinj^  them  liable  in  cases  of  overruliii|^ 
necessity."  The  opinion  concludes:  "No 
rule  of  public  poli^  requires  an  officer  to 
account  for  moneys  which  have  been  dfr 
stroyed  by  an  overruling  necessity,  or  taken 
from  him  by  a  public  enemy  without  any 
fault  or  neglect  on  his  part." 

We  think  the  government  is  quite  correct 
in  its  conclusion  that  the  Thomas  Case  does 
not  materially  modify  the  decisions  in  pre- 
vious cases.  The  general  rule  announcea  in 
those  cases — and  the  question  need  not  be 
discussed  anew — is  that  the  obligations  of 
a  public  officer,  who  received  public  mon^s 
under  a  bond  conditioned  that  he  would  dis- 
charge his  duties  according  to  law,  and  safe- 
ly keep  such  moneys  as  came  to  his  hands, 
by  virtue  of  his  office,  are  not  to  be  deter* 
mined  by  the  principles  of  the  law  of  bail- 
ment, but  by  the  special  contract  evidenced 
by  his  bond  conditioned  as  above  stated; 
consequently,  it  is  no  defense  to  a  suit 
brought  by  the  government  upon  such  a 
bond  that  the  moneys,  which  were  in  the  cus* 
tody  of  the  officer,  had  been  destroyed  hr 
fire  occurring  without  his  fault  or  negli- 
gence. This  rule,  so  far  from  being  m^i* 
ned  by  the  Thomas  Case,  is  reaffirmed  by  it, 
subject,  however,  to  the  exception  (which, 
indeed,  some  of  the  prior  cases  had,  in  ef- 
fect, *^ intimated)  that  it  was  a  valid  defen8e[L' 
that  the  failure  of  the  officer  to  account  for 
public  moneys  was  attributable  to  overrul- 
ing necessity  or  to  the  public  enemy.  The 
case  now  before  us  is  not  embraced  by  either 
exception.  The  result  is  that  the  special 
defense  hero  made  cannot,  in  view  of  former 
adjudications,  avail  the  superintendent  or 
Yiis  sureties. 

It  is  appropriate  here  to  say  that  the  rule 
establishea  by  this  court  in  the  Prescoit 
Case  has  been  enforced  by  numerous  deci- 
sions in  state  courts.  In  Com,  v.  Comly,  3 
Pa.  St.  372,  which  was  an  action  on  the 
bond  of  a  collector  of  tolls,  conditioned  that 
he  would  "account  for  and  pay  over  all  mon- 
eys he  may  receive  for  tolls,"  and  in  which 
the  defense  was  that  the  moneys  sued  for 
had  been  stolen  from  the  collector,  the  court 
said:  "The  opinion  of  the  court  in  the 
ease  of  the  United  States  v.  Presoott  is 
founded  in  sound  policy  and  sound  law. 
The  responsibility  of  a  public  receiver  is  de- 
lennined,  not  by  the  law  of  bailment,  whieh 
is  called  in  to  supply  the  place  of  a  npecisl 
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agreement  where  there  is  none,  but  b^  the 
condition  of  his  bond.  The  condition  of  it 
in  this  instance  was  to  account  for  and  pay 
over  the  moneys  to  be  received;  and  we 
would  look  in  vain  for  a  power  to  relieve 
him  from  the  performance  of  it.  .  .  . 
The  keepers  of  the  public  moneys,  or  their 
sponsors,  are  to  be  held  strictly  to  their  con- 
tract, for  if  they  were  to  be  let  off  on  shal- 
low pretenses,  delinquencies,  which  are  fear- 
fully frequent  already,  would  be  incessant. 
A  chancellor  is  not  bound  to  control  the 
legal  effect  of  a  contract  in  any  case;  and 
his  discretion,  were  he  at  liberty  to  use  it, 
would  be  influenced  by  considerations  of  gen- 
eral policy."  To  the  same  effect  are  Han- 
cock V.  Baztard,  12  Cush.  112,  59  Am.  Dec. 
171;  New  Providence  v.  McEaohron,  33  N. 
J.  L.  339;  State  ex  rel,  Wyandotte  County 
▼.  Harper,  0  Ohio  St  607,  67  Am.  Dec.  363 ; 
Balbert  v.  State  ex  reh  Martin  County,  22 
Ind.  125;  Morheok  v.  State  ex  rel.  Jackson 
Twp,  28  Ind.  86;  Ross  v.  Hatch,  5  Iowa, 
149 ;  Taylor  Diet.  Twp,  v.  Morton,  37  Iowa, 
551. 

We  hold  that,  as  the  accounts  of  the  de- 
fendant Smythe  showed  a  deficit  of  $25,000 
in  the  moneys  in  his  custody  as  superin- 
tendent of  the  Mint»  the  government  was  en- 
titled to  a  judgment  for  that  amount,  un- 
less, as  the  defendants  contend,  they  were 
entitled   to   at   least  a  credit  for   $1,182, 
which,   it  is   alleged,   was   the  amount  of 
^2] Treasury  notes  not  entirely  destroyed  ♦by  the 
Hre,  but  were  only  charred  and  were  taken 
possession  of   by  government  agents  after 
the  fire,  and  found  to  be  in  condition  to  be 
identified  as  to  amount  and  date  of  issue. 

A  complete  answer  to  this  suggestion  is 
to  be  found  in  §1  951  and  957  of  the  Re- 
vised Statutes  (U.  S.  Comp.  Stat  1901,  pp. 
605,  698)  reproduced  from  the  act  of  March 
3d,  1797  (1  Stat  at  L.  514,  chap.  20). 
Those  sections  are  as  follows: 

I  951.  "In  suits  brought  by  the  United 
States  against  individuals,  no  claim  for  a 
credit  shall  be  admitted  upon  trial,  except 
euch  as  appear  to  have  been  presented  to 
the  accounting  officers  of  the  Treasury,  for 
their  examination,  and  to  have  been  by 
them  disallowed,  in  whole  or  in  part,  unless 
It  is  proved  to  the  satisfaction  of  the  coui-t 
that  the  defendant  is,  at  the  time  of  the 
trial,  in  possession  of  vouchers  not  before 
in  his  power  to  procure,  and  that  he  was 
prevented  from  exhibiting  a  claim  for  such 
credit  at  the  Treasury  by  abstoce  from  the 
United  States  or  by  some  unavoidable  acci- 
dnt" 

S  957.  **When  suit  is  brought  by  the 
United  States  against  any  revenue  officer  or 
other  person  accountable  for  public  money, 
who  neglects  or  refuses  to  pay  into  the 
Treasury  the  sum  or  balance  reported  to  be 
dne  to  the  United  States,  upon  the  adjust- 
ment of  his  account,  it  shall  be  the  duty  of 
the  court  to  grant  judgment  at  the  return 
term,  upon  motion,  unless  the  defendant,  in 
open  court  Uhe  United  States  Attorney  be- 
ing present),  makes  and  subscribes  an  oath 
that  he  is  equitably  entitled  to  credits  which 
had  been,  previous  to  the  commencement  of 
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the  suit,  submitted  to  the  accounting  officers 
of  the  Treasury,  and  rejected;  specifying 
in  the  affidavit  each  particular  claim  so  re- 
jected, and  that  he  cannot  then  safely  come 
to  trial.  If  the  court,  when  such  oath  is 
made,  subscribed,  and  filed,  is  thereupon 
satisfied,  a  continuance  until  the  next  suc- 
ceeding term  may  be  granted.  Such  con- 
tinuance may  also  be  granted  when  the  suit 
is  brought  upon  a  bond  or  other  sealed  in- 
strument, and  the  defendant  pleads  non  est 
factum,  or  makes  a  motion  to  the  court, 
verifying  such  plea  or  motion  by  his  oath, 
and  the  court  thereupon  requires  the  pro- 
duction of  the  original  bond,  contract,  or 
other  paper  certifi^  in  the  affidavit.  And 
)jo  continuance  shall  be  granted  except  as 
herein  provided." 

*The  defendants  do  not  appear  to  have[173] 
submitted  to  the  accounting  officers  of  the 
Treasury  any  request  or  claim  for  a  credit 
for  the  $1,182,  and  no  such  claim  could  be 
made  for  the  first  time  at  the  trial.  Be- 
fore it  could  have  been  made  there  should 
have  been  affirmative  proof  by  the  defend- 
ants that  it  was  presented  to  the  proper  ac- 
counting officer,  and  rejected,  unless,  in- 
deed, such  facts  had  appeared  from  the  ex- 
emplified accounts  produced  and  relied  upon 
by  the  government  If  such  claim  had  been 
presented  to  the  proper  officers  before  suit, 
and  been  disallowed,  it  would  still  have 
been  open  to  the  defendants  at  the  trial  to 
insist  upon  its  being  recognized  and  al- 
lowed. These  conclusions  are  unavoidable 
in  view  of  the  former  decisions  of  this  court 
United  States  v.  Giles,  9  Cranch,  212,  216, 
3  L.  ed.  708,  710;  Thelusson  v.  Smith,  2 
Wheat  396,  4  L.  ed.  271;  United  States  v. 
Wilkins,  6  Wheat  135,  143,  5  L.  ed.  225, 
227;  Walton  v.  United  States,  9  Wheat  651, 

6  L.  ed.  182;  Cox  v.  United  States,  6  Pet 
202,  8  L.  ed.  370;  United  States  v.  Ripley, 

7  Pet.  25,  8  L.  ed.  595;  United  States  ▼. 
Fillebroun,  7  Pet  48,  8  L.  ed.  603;  United 
States  V.  Robeson,  9  Pet  319,  9  L.  ed.  142; 
United  States  v.  Hawkins,  10  Pet  125,  9 
L.ed.  369;  United  Statee  v.  Laub,  12  Pet  1, 
9  L.  ed.  977;  United  States  v.  Bank  of  the 
Bfetropolis,  15  Pet  377,  10  L.  ed.  774 ;  Ora- 
tiot  V.  United  States,  4  How.  112,  11  L.  ed. 
898;  United  States  v.  Buchanan,  8  How. 
105,  12  L.  ed.  1006;  De  Oroot  v.  United 
States,  5  Wall.  431,  18  L.  ed.  703;  United 
States  V.  Eckford,  6  Wall.  484,  sub  nom. 
United  States  v.  Tillon,  18  L.  ed.  920; 
United  States  v.  Oilmore,  7  Wall.  491,  19 
L.  ed.  282;  Halliburton  v.  United  States,  13 
Wall.  63,  20  L.  ed.  533. 

It  is  said,  however,  that  the  government 
has  not  suffered  any  substantial  damage  by 
the  destruction  of  its  own  obligations,  and 
that  in  no  event  is  it  entitled  to  a  judgment 
for  more  than  nominal  damages,  or  at  most 
for  only  such  amount  in  damages  as  would 
meet  the  cost  of  reprinting  new  Treasury 
notes  to  take  the  place  of  those  destroyed  by 
fire.  If  this  view  be  sound,  a  public  officer, 
receiving  United  States  Treasury  notes  for 
the  government,  under  a  bond  to  safely 
keep  them  and  pay  them  over  to  the  United 
States  whenever  required  by  law  or  ordered 
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to  do  80k  could  deliberately  destroy  or  bum 
them,  and,  then  admitting  that  he  had  done 
80,  could  prevent  any  judgment  asainst 
him,  except  one  that  would  cover  merdy  tlie 
coBt  ana  trouble  of  printing  new  notes. 
Such  a  proposition  cannot  be  entertained 
for  a  moment.    The  plea  of  non  dammfioa- 

[174] /tt«  has  *no  place  in  such  a  case  as  this. 
The  Treasury  notes  that  came  to  the  hands 
of  superintendent  Smythe  was  money  be- 
lonffing  to  the  United  States^  and  could  be 
used,  at  its  pleasure,  in  the  business  of  the 
government.  By  their  destruction,  if  they 
were  destroyed  bv  fire  in  the  manner 
claimed,  the  United  States  was  deprived  of 
so  much  money,  and  the  condition  of  the  offi- 
cer's bond  that  he  would  safely  keep  the 
moneys  in  his  custody  and  turn  them  over 
to  the  government,  when  required,  cannot 
be  met  by  the  suggestion  that  the  govern- 
ment, if  It  so  elects,  can  replace  the  notes 
destroyed  by  other  notes,  ana  thus  make  it- 
self whole,  less  the  cost  of  printing  new 
notes.  It  is  for  the  government,  guided  by 
the  legislation  of  CSn^ess,  to  determine 
when  it  shall  or  may  issue  new  Treasury 
notes,  and  it  cannot  be  compelled  to  issue 
them  in  order  to  reimburse  itself  for  the 
loss  of  those  in  the  hands  of  an  officer  who 
was  required,  by  the  terms  of  his  bond,  to 
deliver  them  to  the  Treasury,  but  did  not  do 
so.  The  government  can  stand  upon  the 
terms  of  its  special  contract  with  the  super- 
intendent, ana  insist  that  he  has  not  dis- 
charged his  duties  by  safely  keeping  the 
moneys  that  came  to  his  hands,  and  which 
he  undertook  to  pay  over,  when  required. 
It  is  sufficient  in  this  case  to  say  that  the 
loss  of  the  notes  hero  in  question  cannot  be 
attributed  to  overruling  necessity,  or  to 
any  public  enemy,  and  as  thev  came  to  the 
hands  of  superintendent  Sm^'the,  and  as  he 
did  not  keep  the  condition  of  his  bond,  the 
government  can  look  for  reimbursement  to 
that  bond. 

This  view,  it  is  contended,  is  not  consis- 
tent with  what  was  said  in  United  States 
V.  Morgan,  11  How.  154,  158,  13  L.  ed.  643, 
645,  above  cited.  It  appeared  in  evidence 
in  that  case  l^at  the  collector  received 
nearly  $100,000  for  duties  in  Treasury 
notes,  and  canceled  them.  The  notes  were 
Uien  put  up  in  a  bundle  to  be  sent  to  the 
Treasury  Department,  through  the  {lostof- 
fice,  and  orders  were  given  to  the  servant 
accustomed  to  deliver  packages  there  to  de- 
liver those.  But  the  bundle  was  stolen  or 
lost,  it  appeared,  also,  that  two  of  the 
notes  for  $500  each  were  altered  and  soon 
afterwards  presented  to  the  collector  in  pay- 
ment of  other  duties,  and  were  receivea  by 
him  as  genuine.  The  court,  in  that  case, 
as  already  shown,  reaffirmed  the  principle 

[176] announced  in  United    *iitaie8    v.    Prcscoti. 
After  observing  that  the  duty  of  the  collec- 
ti'r  wos  to  return  the  canceled  notes  to  the 
Treasury    Department,    and    that    he    was 
technically  liable  for  not  having  done  so,  the  j 
court  said :     "The  rule  of  damage  would  be  . 
the   amount   of    the    notes, — unless    it    ap-  , 
peared,  as  here,  that  they  had  been  canceled, 
Mnd  unless  it  was  shown  that  the  govern- ' 


ment  had  suffered,  or  was  likely  to  sufTcTy 
damage  less  than  their  amount.  How  nmek 
is  the  real  damage,  under  all  the  eircun- 
etances,  is  a  question  of  fact  for  the  jury, 
and  should  be  passed  on  by  them  at  another 
trial.  Only  that  amount,  rather  than  th6 
whole  bond,  need,  in  a  liberal  view  of  the 
law,  and  of  his  bond,  be  exacted;  and  that 
amount  neither  he  nor  bis  sureties  can  rea- 
sonably object  to  paying,  when  he,  by  the 
neglect  of  himself  or  his  anient,  has  caused 
all  the  injury  which  he  is  in  the  end  re- 
quired to  reimburse.  And  if  any  equities 
exist  to  relieve  him  from  that^  none  of 
which  are  seen  by  us,  it  must  be  done  by 
Congress,  and  not  the  courts  of  law.  Any- 
thing less  than  this — any  less  strict  rule,  \u 
the  public  administration  of  the  finances — 
would  leave  everything  loose  or  unsettled, 
and  cause  infinite  embarrassments  in  the  ac» 
counting  offices,  and  numerous  losses  to  the 
government.  .  .  .  Finally,  we  decide  on 
this  last  question  as  a  matter  of  law  this, 
and  this  only,  namely,  that  the  collector  it 
liable  for  all  the  actual  damages  sustaiiwd 
by  his  not  returning  the  notes  as  required 
by  law  and  official  circulars;  or  for  not 
putting  them  in  the  postoffice  so  as  to  be 
i«turned.  5  Stat  at  L.  203,  chap.  2.  Bot 
how  much  this  damage  was  is  a  matter  of 
proof  before  the  jury,  fixing  the  real  amoant 
likely  to  happen  from  their  getting  into  cir> 
culation  again,  as  two  of  them  did  here» 
from  delay  and  inconvenience  in  obtaining 
the  proper  vouchers  to  s^tle  accoantB, 
from  the  want  of  evidence  at  the  Depart- 
ment that  the  notes  had  been  redeemed,  or 
from  any  other  direct  consequence  of  the 
breach  of  the  condition  of  his  bond  and  of 
his  instructions  under  it.''  The  court  had 
previously  said,  in  its  opinion:  "We  doaht 
whether,  under  all  the  circumstaacee,  after 
canceled,  they  [the  Treasury  notes]  can  ho 
r^arded  as  money  or  money's  worth,  lor 
the  purpose  of  sustaining  tlids  aetion;  Yot 
it  is  clear  that  they  still  possess  some  yaliie 
as  vouchers,  and  as  evidence  for  the  Treas- 
ury Department  *that  they  have  been  re-ri 
deemed.  It  is  still  clear,  also,  that  though 
cuncoled,  the  Treasury  Department,  unU 
having  possession  of  them,  is  exposed  to 
pense  and  loss  by  their  being  altered, 
the  cancelation  removed  or  extracted,  and 
their  getting  again  into  circulation,  as  two 
did  here,  and  being  twice  paid  by  the  goy- 
cmment." 

The  injury,  that  might  probably  hayo 
come  to  the  government  by  reasoo  of  the 
neglect  of  the  collector  in  the  Morgan  Oema 
was  such  that  the  court  could  not,  as  in  the 
present  case,  give  any  perranptoiy  iostme- 
tion  to  the  jury.  It  could  not  have  said,  ia 
the  former  case,  that  canceled  Treasmj 
notes  were  to  be  regarded  as  monej,  or  that 
the  government  was  entitled  to  jadmieat 
for  the  face  amount  of  those  notes,  prior  to 
their  being  canceled.  Nor  could  it  say,  at 
matter  of  law,  that  the  government  was,  !■ 
fact,  damaged  l^  not  having  the  canceled 
Treasury  notes  as  vouchers.  Such  beii^ 
the  case,  it  was  held  that  it  was  for  tlM 
jury,  under  such  evidoice  as  might  be  a4- 
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ducad,  to  Bay  what  actual  injury,  if  any,  ac- 
crued to  the  United  States  by  reason  of  the 
noodeliyery  of  the  canceled  Treasury  notes. 
The  present  case  cannot  be  controlled  by 
the  rule  laid  down  in  the  Morgan  Case, 
Here  the  Treasury  notes  receivec^  by  Smvthe 
were*  not  canceled,  and  could  be  used  as 
■looey.  They  were  not  safely  kept,  nor 
were  they  destroyed  through  overruling 
necessity  or  hj  the  public  enemy.  Hence, 
there  was  a  breach  of  his  bond,  and  as  the 
amount  of  the  Treasury  notes  which  he 
failed  to  deliver  to  the  government  was 
clearly  shown,  there  was  nothing  in  this 
case  to  refer  to  the  jury.  There  was  no 
^estion  of  damage  to  be  ascertained  by  a 
jury;  for  if  under  the  circumstances  dis- 
closed the  defendants  were  liable  at  all,  the 
government,  as  matter  of  law,  was  entitled 
u>  a  judgment  for  the  full  amount  shown  to 
Uve  been  received  b^  the  superintendent 
and  not  paid  over  by  him,  a^  required  by  his 
bond. 

It  remains  to  consider  some  minor  objec- 
tions   to    the   judgment.     It    is    contended 
that   it  was   error  to  give  interest  on  the 
amount   of   the  judgment   from   April  1st, 
1893,  the  date  from  which  the  accounts  of 
the  superintendent  were  stated  at  the  Treas- 
^      11  ry  Department. 

^^ 'J       ♦The  alleged  fire  occurred  June  24th,  1893, 

c%iid  on  February  9th,  1894,  notice  of  the  de- 

ficncncy  in  the  superintendent's  account  w?m 

(^ven  to  his  sureties,  as  required  by  the  act 

of    August   8th,    1888    (25   Stat,  at  L.  387, 

oliap.  787,  U.  S.  Gomp.  Stat.  1901,  p.  1208). 

-^na  this  action  was  brought  August  7th, 

^894.     Interest,  it  is  insisted,  was  recover- 

'^^le,  at  most,  only  from  the  date  of  the  no- 

"^3.00  to  the  sureties.    This  objection  is  met 

^gr  I  3624  of  the  Revised  Stetutes    (U.  S. 

CJomp.  Stat  1901,  p.  2418),  which  provides: 

** 'Whenever  any  person  accountable  for  pub- 

e  money  neglects  or   refuses  to  pay  into 

le  Treasury  the  sum  or  balance  reported 


^^)  be  due  to  the  United  States,  upon  tlio  ad- 
J'ustment  of  his  account,  the  First  (^oinp- 
"^ Toiler  of  the  Treasury  shall  institute  suit 
^or  the  recovery  of  the  same,  adding  to  the 
^um  stated  to  be  due  on  such  account  the 
^Commissions  of  the  delinquent,  which  shall 
^^  forfeited  in  every  instance  where  suit  is 
^^ommenced  and  judgment  obtained  thereon, 
'^^nd  an  interest  of  6  per  centum  per  annum, 
9rom  the  time  of  receiving  the  money  until 
^t  shall  be  repaid  into  the  Treasury.'' 

This  statute  is  mandatory,  and  Uie  sure- 
'^ies  on  the  bond  of  superintendent  Smythe 
^nust  be  held  to  have  signed  it  in  view  of  the 
Requirement  as  to  the  date  from  which  in 
%erest  should  be  computed.    It  is  not  denied 
"that  the  Treasury  notes  in  question  were  re- 
ceived at  least  as  early  as  April  1st,  1893. 
It  is  also  said  tiiat  it  was  error,  under 
the  law  of  Louisiana,  to  have  rendered  an 
absolute  judgment  against  Byrnes,  the  ad- 
ministrator of  the  succession  of  Conery,  de- 
ceased; that  if  any  judgment  was  rendered 
it  should  have  been  against  the  administra- 
tor, payable  only  in  due  course  of  adminis- 
tration.    This  objection  is  quite  technical. 
If  by  the  law  of  Louisiana  the  judgment  is  ' 
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so  payable,  it  will  be  thus  interpreted  and 
enforced,  subject,  of  course,  to  the  priority 
given  to  the  government  in  the  distribution 
of  the  proceeds  of  the  estete  of  any  person 
indebted  to  the  United  States  whose  estate 
is  insufficient  to  pay  all  debte  against  it. 
Rev.  Stet.  §§  3466,  3467  (U.  8.  Oomp.  Stat. 
1901,  p.  2314). 

The  judgment  of  the  Oirouit  Court  of  Ap- 
peals, affirming  the  'judgment  of  the  Oirouit 
Court,  ie  affirmed, 

*Mr.  Justice  Feclihain,  dissenting:  [17 

I  dissent  from  the  conclusion  arrived  at 
in  the  opinion  of  the  court,  and  from  the 
judgment  thereon.  I  agree  as  to  the  gen- 
eral chsiracter  and  extent  of  the  liability  of 
an  officer  intrusted  with  the  care  and  custo- 
dy of  public  moneys,  as  stated  in  the  cases 
cited  in  the  opinion  upon  that  subject.  But 
those  cases  do  not  touch  the  question  in- 
volved. It  is  undisputed  that  the  property, 
for  the  loss  of  which  the  dcfendante  have 
been  held,  consisted  of  $25,000  of  Treasury 
notes  of  the  government  of  the  United 
States;  in  other  words,  it  consisted  of  the 
written  promise  of  the  government  to  pay 
money  upon  presentetion  of  the  notes. 
There  was  evidence  also,  at  least  sufficient 
to  go  to  the  jury,  to  prove  that  most  of 
these  notes  were  wholly  destroyed  by  fire, 
so  that  there  was  no  possibility  of  their  be- 
ing thereafter  presented  for  payment  or  re- 
demption. Treasury  notes  amounting  to 
about  $1,100  were  not  so  far  destroyed  as 
to  be  incapable  of  identification  or  presen- 
tation for  payment,  and  they  were  telren 
possession  of  and  retained  by  the  govern- 
ment, and  yet  the  government  also  recovered 
judgment  for  their  amount.  Assuming  the 
liability  of  the  obligors  in  the  bond  to  re- 
spond for  all  the  damage  sustained  by  the 
government  by  reason  of  this  destruction  by 
lire,  the  question  is.  What  damage  haa  the 
government  suffered? 

Within  the  case  of  United  States  v.  ifor- 
gan,  11  How.  154,  13  L.  ed.  643,  cited  in  the 
opinion  of  the  court,  that  question  should 
have  been  submitted  to  the  jury  under  in- 
structions that  the  defendant  was  not  liable 
for  the  amount  of  the  face  of  the  notes  in 
case  they  had  been  totelly  destroyed  by  the 
fire,  but  only  for  such  cost  and  expense  as 
the  government  might  incur  by  reason  of 
the  replacing  of  the  notes  destroyed,  includ- 
ing cost  of  paper,  printing,  engraving,  and 
the  trouble  and  inconvenience  caus3  the 
government,  etc.,  together  with  the  cost,  if 
necessaiy  or  more  convenient  to  the  govern- 
ment, of  the  transportation  of  other  notes 
to  take  the  place  of  those  destroyed. 

This  suit  IS  upon  the  bond,  which,  aa  it 
seems  to  me,  is  plainly  one  of  indemnity. 
The  legal  purport  of  such  a  bond  is  to  in- 
demnify the  government  from  any  loss  occa- 
sioned by  any  *dereliction  of  the  obligor.  In  [179 
case  of  a  breach  of  the  bond,  the  amount 
which  tlie  government  would  be  entitled  to 
recover  would  be  measured  by  the  loss  in- 
curred. If  the  loss  were  shown  to  have  been 
the  sum  of  $5  or  merely  nominal,  the  plain- 
tiff could  not  recover  $1,000,  or  the  penalty 
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of  the  bond.  It  is  conceded  in  the  present 
case  that  what  the  defendant  and  bis  sure- 
ties have  been  adjudged  to  answer  for,  as  a 
breach  of  the  bond,  was  because  $25,000 
(less  about  $1,100)  of  Treasury  notes  of  the 
United  States,  in  the  custody  of  the  super- 
intendent, had  been  burnt  and  destroyed  by 
fire.  I  concede  that  the  bondsmen  would  be 
responsible  for  any  loss  thereby  occasioned 
to  the  United  States,  even  though  without 
negligence  on  the  part  of  the  officer  in  whose 
custcSy  the  money  had  been  placed. 

In  Morgan's  Case,  11  How.  154,  13  L.  ed. 
043,  there  was  a  suit  by  the  United  States 
against  a  collector  of  revenue.  It  appeared 
in  evidence  that  the  collector  had  collected 
about  $100,000  for  duties  in  Treajsury  notes, 
and  had  canceled  them.  The  notes  were 
then  put  in  a  bundle  and  sent  to  the  Treas- 
ury Department  through  the  postoffice,  but 
the  bundle  was  lost  or  stolen.  The  circuit 
court  gave  judgment  to  the  government  in 
the  amount  of  the  penalty  of  the  bond, 
which  judgment  this  court  reversed,  and  in 
its  opinion  said : 

'*The  rule  of  damage  would  be  the  amount 
of  the  notes,  unless  it  appeared,  as  hero, 
that  they  had  been  canceled,  and  unless  it 
was  shown  that  the  government  had  suf- 
fered, or  was  likely  to  suflfer,  damage  less 
than  their  amount.  How  much  is  the  real 
damage,  under  all  the  circumstances,  is  a 
question  of  fact  for  the  Jury,  and  should  be 
passed  on  by  them  at  another  trial.  Only 
that  amount,  rather  than  the  whole  bond, 
need,  in  a  liberal  view  of  the  law,  and  of  his 
bond,  be  exacted;  and  that  amount  neither 
he  nor  his  sureties  can  reasonably  object  to 
paying,  when  he,  by  the  neglect  of  himself 
or  his  agent,  has  caused  all  the  injury  which 
he  is  in  the  end  required  to  reimburse. 
.  .  .  Finally,  we  decide  on  this  last 
question  as  a  matter  of  law  this,  and  this 
only,  namely,  that  the  collector  is  liable  for 
all  the  actual  damages  sustained  by  his  not 
returning  the  notes  as  required  by  law  and 
[180]offlcial  circulars;  or  for  not  putting  *them 
in  the  postofl'ice  so  as  to  be  returned.  5 
Stat,  at  L.  203,  chap.  2.  But  how  much  this 
damage  was,  is  a  matter  of  proof  before  the 
jury,  lixing  the  real  amount  likely  to  hap- 
pen from  their  getting  into  circulation 
again,  as  two  of  them  did  here,  from  delay 
and  inconvenience  in  obtaining  the  proper 
Touchers  to  settle  accounts,  from  the  want 
of  evidence  at  the  department  that  the  notes 
had  been  redeemed,  or  from  any  other  direct 
consequence  of  the  breach  of  the  condition 
of  his  bond,  and  of  his  instructions  under 
it." 

The  attempt  made  to  distinguish  the  pres- 
ent case  from  that  of  United  States  v.  Mor- 
gan does  not  seem  to  me  to  be  successful. 
Indeed  the  case  before  us  presents  a  stronger 
case  of  a  substantial  defense  than  that  of 
Morgan's. 

To  refuse  this  defense  of  a  burning  and 
total  destruction  of  the  notes  leaves  the 
strange  and  anomalous  spectacle  of  a  recov- 
ery by  the  government  on  account  of  a  dam- 
Jigv  which  in  fact  and  in  law  it  has  notsus- 
tained.     The   recovery   must   be   upon   the 


contract,  evidenced  by  the  bond,  to  wtdeiy 
keep  and  pay  over,  and  in  default  to  pav 
the  damage  up  to  the  penalty  of  the  bond. 
This  is  the  contract,  ana  that  there  has  been 
a  breach  may  be  admitted  at  once,  but  the 
question  on  the  part  of  the  obligors  in  the 
bond  then  comes  back,  What  <uimage  has 
the  government  suffered  by  reason  of  tlie 
failure  to  keep  the  contract?  for  it  is  only 
the  damage  which  the  government  in  fact 
has  sustained  that  we  nave  contracted  to 
pay.  How  can  it  be  said,  with  the  slightest 
reference  to  fact,  that  the  damage  amounts 
to  the  face  of  tiie  notes  when  those  notes 
are  simply  the  promise  of  the  government 
to  pay  upon  thdr  presentation,  and  the  pos- 
sibility of  such  presentation  has  ceasea  to 
exist! 

But  the  right  to  set  up  and  prove  ade- 
fense  of  this  character  seems  to  be  denied 
on  some  view  of  public  policy,  the  propriety 
of  which  I  admit  I  fail  to  recognize,  and  1 
also  fail  to  recognize  the  legal  power  of  the 
court  to  deny  to  the  obligors  the  validity  of 
a  defense  which  shows  that  no  damage,  or 
a  less  amount  than  claimed,  has  been  sus- 
tained, because  of  any  assumed  public  pol- 
icy. It  is  a  case  of  contract,  and  not  of 
policy. 

The  denial  of  the  sufficiency  of  the  defense 
seemingly  rests  upon  the  ground  that  it  is 
a^ain.9t  the  interests  of  the  government, •and [181 J 
therefore  is  against  the  public  policy  of  the 
United  States,  to  permit  any  defense  to  be 
interposed  in  an  action  upon  this  kind  of  a 
bond;  that,  no  matter  how  clearly  it  may 
be  proved  that  no  damage  has  been  sustained 
by  the  government,  and  therefore  there  is 
nothing  which  the  obligors  have  contracted 
to  pay,  still  the  full  amount  of  the  face  of 
the  notes  must  be  paid  to  the  government 
in  order  to  reimburse  it  for  a  loss  it  has 
never  in  fact  sustained.  And  it  is  proof  of 
this  "Very  fact  which  is  refused  on  the 
ground  of  public  policy.  Can  the  govern- 
ment maintain  the  proposition  that  if  it  has 
suffered  in  truth  no  loss  it  can  nevertheless 
recover  either  the  penalty  of  the  bond  or 
any  less  sum!  This  is  to  change  the  legal 
import  of  the  bond.  But  it  is  nevertheless 
maintained  that  it  is  against  public  policy 
to  permit  proof  of  a  fact  which  if  it  really 
existed  would  undoubtedly  constitute  a  de- 
fense to  the  claim  made  by  the  government. 
That  kind  of  a  public  policy  which  prevents 
a  legal  defense  I  cannot  understand.  I  can 
and  do  appreciate  a  public  policy  that  refuses 
to  admit  the  sufficiency  of  a  defense  that 
the  property  was  lost  by  or  stolen  from  the 
officer  without  any  fault  on  his  part.  The 
officer  and  his  sureties  have  frequently  en- 
deavored to  have  the  government  bear  the 
loss  which  has  actually  been  sustained,  be- 
cause it  happened  without  any  fault  on  the 
part  of  the  officer ;  but  the  courts  have  held 
that  such  defense  is  insufficient  on  the 
ground  that  it  is  against  public  policy  to 
recognize  it  as  an  answer  to  defendant's  ob- 
ligation to  pay  over,  because  it  would  tend 
to  diminish  the  care  which  the  officer  would 
otherwise  take  of  the  property  intrusted  to 
his  custody,  and  would  lead  the  government 

188  U.  8. 


1902. 


Bbals  y.  Cohb. 


181-184 


into  an  investigation  of  the  facts  surround- 
ing or  causing  the  loss,  under  very  great 
disadvantages,  and  therefore  as  the  loss  had 
in  fact  occurred,  and  one  or  the  other  of  tlie 
parties  must  bear  it,  the  courts  have  said 
ne  must  bear  it  in  whose  custody  it  had  been 
placed  by  the  government  when  it  was  stol- 
en or  destroy^,  and  the  proffered  answer 
has  been  held  to  be  no  deiense  to  the  con- 
tract to  pay  over,  existing  in  the  bond,  which 
has    therefore   been   enforced.    The    courts 
simply  decided  what  the  contract  between 
the  parties  meant,  but  they  did  not  decide 
that  a  legal  defense,  showing  there  was  no 
damage,  could  not  bie  interposed. 
U82]     *Here,  however,  it  seems  to  me  plain  there 
is  no  question  of  public  policy  as  to  what 
should  constitute  a  defense.    The  amount  of 
damage  is  what  the  defendants  have  prom- 
ised to  pay,  and  nothing  more.     Consequent- 
ly, what  is  damage  must  be  shown.     Now 
Uiat  is  a  question  of  fact,  and  if  no  damage 
has  in  fact  been  sustained,  it  is  the  legal 
right  of  the  defendant  to  prove  it,  and  it 
cannot,  as  I  think,  be  denied  him  on  any 
question  of  public  policy.    This  is  to  me  a 
new   application  of  the  doctrine  of  public 
policy  to  a  strictly  legal  defense  to  the  obli- 
^[ation  contained  in  a  contract  sued  upon, 
^%vhere  both  parties  acknowledge  the  validity 
«f  such  contract,  and  the  defense  is  founded 
m]pon  the  terms  of  the  contract  about  whose 
legal  meaning  there  cannot,  as  it  seems  to 
vne,  be  any  diflference  of  opinion. 

Upon  the  other  branch  of  the  subject,  the 
^2a8e  shows  that  at  least  $1,182  in  Treasury 
XM>tes  were  saved,  although   charred,  and  wero 
^:aken  possession  of  by  the  agents  of  the  gov- 
ernment,   and    were   identified    as     to    the 
amount  and  date  of  issue.     The  defendants 
insisted  there  could  be  no  recovery  for  this 
^um,   as   the  government   already   hajd   the 
^Dot<^  in   its  possession,  but  this  objection 
"^vas  overruled.     The  sections  of  the  Revised 
Statutes  of  the  United  States  (951,  957  [U. 
«.  Comp.   Stet.    1901,   pp.   695,   698]),   set 
^orth  in  the  opinion,  are  said  to  render  this 
defense  insufficient,  for  the  reason  that  the 
defendants  had  not  submitted  their   claim 
^or  audit  to  the  accounting  oflficers  of  tlie 
^Treasury.    These   sections    are,    as    stated, 
dimply   reproductions   of   the   act   of    1797, 
"^hich  was  in  force  when  the  Morgan  CasCt 
11  How.  154,  13  L.  ed.  643,  was  decided,  and 
St  is  not  mentioned  therein  as  an  answer  to 
Xlie  defense  set  up  by  defendants.     Probably 
^he  provision  was  not  regarded  as  applica- 
He,  alUiough  it  must  be  admitted  the  record 
^oes  not  affirmatively  show  the  nonpresenta- 
iion  of  the  matter  to  the  Treasury  officials. 
But,  in  my  judgment,  the  sections  have  no 
application    to   this   case.    The  defendants 
are  not  seeking  a  claim  or  credit  against  the 
government,   and  the  provision   ap[)lies   to 
fcuch  a  case,  while  here  the  question  is  as  to 
how  much  the  government  has  been   dam- 
aged, and   when   it   is   shown   that,  in  any 
event,  it  has  in  fact  received  $1,182  of  the 
125,000  it  claimed,  it  seems  to  me  that,  up- 
on any  basis  of  liability,  such  fact  reduces 
the  claim  on  the  part  of  the  government,  not 
l^^Jby  reason  *ot  a  credit^  but  because  the  de- 
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fendant  never  was  liable  to  the  extent 
claimed,  and  in  proving  the  facts  which 
show  there  never  was  any  such  liability,  it 
cannot,  as  it  seems  to  me,  be  said  that 
the  defendante  thereby  claim  a  credit. 
They  claim  no  such  thing,  but  they 
do  claim,  first,  that  the  government  haa 
failed  to  prove  a  cause  of  action  for  any 
more  than  a  nominal  sum;  or,  second,  for 
any  greater  sum  than  $23,816,  being  the 
difference  between  $25,000  and  the  $1,182  al- 
ready received,  and  this  is  the  ext^t  of  the 
cause  of  action  proved  by  the  government, 
after  all  the  facts  are  in  evidence. 

The  recovery  in  this  case  was  not  for 
the  whole  penalty  of  the  bond,  which  was 
$100,000,  but  judgment  was  prayed  for  ^nd 
recovered  to  the  extent  of  $25,000,  the  whole 
amount  of  the  notes,  not  deducting  the  $1,- 
182  already  receivei  by  the  government. 
This  shows  that  the  recovery  waa  at  least 
based  upon  the  amount  of  the  damage,  and 
not  upon  the  penalty;  and  it  therefore  fur- 
ther shows  that  it  was  indemnity,  pure  and 
simple,  which  the  government  claimed. 
Therefore  it  was  necessary  for  it  to  prove 
the  damage,  and  in  proving  the  defense,  at 
least  as  to  $1,182,  the  defendante  were  not 
proving  a  credit^  but  disproving  to  that  ex- 
tent the  cause  of  action  of  the  plaintiff. 

For  the  reasons  thus  steted,  1  am  in  fa- 
vor of  reversing  the  judgment  of  the  court 
below,  and  I  dissent  from  the  opinion  of 
this  court  directing  an  affirmance. 

I  am  authorized  to  state  that  Mr.  Justice 
Shiras  concurs  in  this  dissent. 


•JOSEPH  H.  BEALS,  Plff.  in  Err.,  [184] 

V. 

JAMES    J.    CONE    and    Lyman    Robison, 

Dfta.  in  Err, 

(See  S.  C.  Keporter's  ed.  184-188.) 

Error  to  state  court  —  Federal  question  — 
suit  as  to  mining  claim  —  questions  of 
general  law — estoppel — res  judicata. 

1.  The  mere  fact  that  an  action  is  brought  in 
a  state  oourt,  iiuder  U.  S.  Rev.  Stat,  if  2325, 
2320  (U.  S.  Comp.  Stat.  1901,  pp.  1429, 
1430),  in  support  of  an  adverse  mining 
claim,  does  not  of  Itself  entitle  the  defeated 
party  to  a  writ  of  error  from  the  Supreme 
Court  of  the  United  States. 

2.  Whether  statements  made  on  a  hearing,  be- 
fore the  Land  Department,  of  a  protest 
against  a  mineral  entry,  work  an  estoppel  <f» 
pais  which  amounts  to  a  defense  to  a  claim  of 
title  under  a  subsequent  entry.  Involves  no 
Federal  qnestlon  which  will  give  the  Supreme 
Court  of  the  United  States  jurisdiction  to 
review  the  Judgment  of  a  state  court. 

3.  A  nillDg  of  a  state  court  adverse  to  plain- 
tlfTs  claim  that  the  decision  by  the  Land  De- 
partment of  a  question  of  fact  on  the  hearing 

Note. — On  vrits  of  aror  from  United  States 
Supreme  Court  to  state  courttt — see  notes  to 
Ilarablln  v.  Wcsleni  Lnnd  Co.  37  L.  ed.  U.  8. 
267:  Kiploy  v.  ininol8.  42  L.  ed.  U.  S.  998; 
and  Re  Buchanan,  39  L.  ed.  H.  ^.  %%^. 
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of  a  protest  filed  by  him  and  others  against  de- 
fendants' original  mineral  entry  was  rea  ju- 
dicata in  an  adverse  suit  in  which  defendants 
rely  on  a  subsequent  entry  is  not  the  decision 
of  a  Federal  question  which  will  give  the 
Supreme  Court  of  the  United  States  jurisdic- 
tion to  review  the  Judgment  of  the  state 
court. 

[No.  84.] 

Argued    November    11,    12,    1902,    Decided 
January  ii6,  190S. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Color&do  to  review  a  judgment 
which  affirmed  a  judgment  of  the  District 
Court  of  the  County  of  El  Paso  in  favor  of 
defendants  in  a  suit  in  support  of  an  ad- 
verse mining  claim.     Dismissed, 

See   same   case   below,  27    Colo.    473,  62 
Pac.  948. 


Statement  by  Mr.  Justice  Brewers 
This  is  what  is  known  in  the  mining  re- 
gions as  an  "adverse  suit/'  brought  under 
the  authority  of  §§  2325  and  2326,  Rev. 
Stat.  (U.  S.  Comp.  Stat.  1901,  pp.  1429, 
1430),  in  the  district  court  of  the  county  of 
El  Paso,  Colorado,  to  contest  the  right  of 
defendants  to  a  patent  for  the  Ophir  lode 
mining  claim.  Tne  plaintiflf  claimed  a  por- 
tion of  this  ground  ajs  a  part  of  his  own 
mining  claim,  and  the  question  presented 
was  as  to  the  priority  of  right  thereto  of 
the  respective  parties  by  virtue  of  discov- 
ery and  location.  Judgment  waa  rendered 
in  the  district  court  in  favor  of  the  defend- 
ants, which  judgment  was  affirmed  by  the 
supreme  court  of  the  state.  27  Colo.'  473, 
62  Pac.  948.  Thereupon  the  case  was 
brought  here  on  writ  of  error. 

In  the'  complaint,  plaintiff  averred  that 
on  or  about  January  1,  1803,  and  ever  since, 
he  was  the  owner  and  in  possession  of  the 
Tecumseh  lode  mining  claim;  that  on  or 
about  April  1,  1896,  the  defendants  wrong- 
fully entered  upon  a  parcel  of  said  claim,  to 
wit,  all  that  part  thereof  included  within 
the  exterior  lines  of  the  Ophir  lode  mining 
[185]claim,  and  that  they  have  ever  since 'wrong- 
fully withheld  the  possession  of  said  parcel 
from  the  plaintiff.  The  answer  denied  the 
allegations  of  the  complaint,  aind  pleaded  aa 
a  second  defense  that  before  the  alleged  dis- 
covery of  the  Tecumseh  lode  mining  claim, 
to  wit,  on  February  3,  1892,  the  defendants 
or  their  grantors  were  and  defendants  still 
are  the  owners  of  the  Ophir  lode  mining 
claim;  and  that  by  reason  of  such  owner- 
ship they  are  entitled  to  the  possession  of 
the  ground  in  dispute.  To  this  answer  a 
replication  was  filed,  setting  forth  tha±  de- 
fendants on  February  10,  1893,  made  a 
mineral  entry  which  included  said  Ophir 
lode;  that  subsequently  plaintiff,  with  oth- 
ers, filed  a  protect  against  that  portion  of 
the  entry  which  related  to  the  Ophir  lode,— 
such  protest  charging,  among  other  things, 
that  there  had  been  no  discovery  of  any 
vein,  lode,  ledge,  or  deposit  of  mineral 
ther&n;  that  on  a  hearing  there  was  an  ad- 
Judic&tioD  by  the  OammiMioner  of  the  Gen- 


eral  Land  Office,  affirmed  by  the  Secretary 
of  the  Interior,  that  no  discovery  had  been 
made,  and  canceling  the  entry.  Plaintiff 
also  alleged  that  at  Uie  hearing  on  said  pro- 
test Cone,  one  of  the  defendants,  testified 
that  no  vein  had  been  discovered  in  the 
Ophir  claim  and  no  work  done  on  any  lode 
therein  duiin^^  the  year  1893,  and  that  the 
plaintiff  was  induced  by  such  testimony  to 
go  to  large  expenditures  in  exploring  for 
mineral  in  the  ground  in  conflict  between 
the  two  claims,  the  defendiuits  knowing  at 
all  times  that  such  expenditures  were  being 
made  in  reliance  upon  the  truth  of  such  tes- 
timony. In  other  words,  the  plaintiff  in 
his  replication  pleaded  two  defenses  to  de- 
fendants' claim  of  title:  First,  res  judicata 
by  reason  of  the  action  of  the  Secretary  of 
the  Interior  in  setting  aside  the  original 
application  for  entry  of  the  Ophir  lode; 
and,  second,  estoppel  by  reason  of  the  testi* 
mony  given  by  one  of  the  defendants.  A 
demurrer  to  this  replication  wajs  sustained* 
and  the  case  went  to  trial  upon  the  com- 
plaint and  answer. 

Mr.  H.  B.  Johnson  argued  the  cause  and 

filed  a  brief  for  plaintiff  in  error: 

A  defense  based  upon  laws  of  the  United 
States  gives  rise  to  a  Federal  question,  as 
much  as  a  claim  asserted  in  a  complaint. 

Anderson  v.  Carkins,  135  U.  S.  483,  34  L. 
ed.  272,  10  Sup.  Ct.  Rep.  905;  Murdoch  t. 
MemphiSy  20  Wall.  590,  22  L.  ed.  429. 

A   Federal   question  was  involved. 

Chicago,  B,  d  Q.  R.  Co.  v.  Chicago,  166 
U.  S.  22(i,  41  L.  ed.  979,  17  Sup.  Ct.  Rep.  581. 

This  court  will  review  the  decision  of  the 
lower  court  on  both  the  law  and  the  facts, 
so  far  as  it  may  be  necessary  to  determine 
the  validity  of  any  right  set  up  or  claimed 
under  an  act  of  Congress. 

Republican  River  Bridge  Co.  ▼.  Kansas  P. 
R.  Co.  92  U.  S.  315,  23  L.  ed.  615. 

Federal  questions,  even  if  raised  for  the 
first  time  by  petition  for  a  rehearing,  will 
be  reviewed  by  this  court  where  they  were 
considered  and  determined  by  the  state 
court. 

Mallett  V.  North  Carolina,  181  U.  S.  589, 
45  L.  ed.  1015,  21  Sup.  Ct.  Rep.  730. 

A  claim  that  to  construe  the  act  of  Con- 
gress allowing  and  requiring  a  vein  to  be 
discovered  at  any  place  within  the  limits  of 
the  claim,  as  in  harmony  with  a  state 
statute  requiring  this  vein  to  be  in  the  dis- 
covery shaft,  would  prejudice  our  title, 
right,  privilege,  and  immunity  claimed  un- 
der that  act,  makes  a  case  arising  under  the 
laws  of  the  United  States. 

Cooke  V.  Avery,  147  U.  S.  375,  37  L.  ed. 
209,  13  Sup.  Ct.  Rep.  340. 

The  refusal  to  consider  the  question  as  to 
whether  the  state  statute  construed  as  re- 
quiring the  discovery  of  a  vein  in  the  dis- 
covery shaft  is  in  conflict  with  the  act  of 
Congress  allowing  such  discovery  at  any 
place  within  the  limits  of  the  claim  was 
equivalent  to  denying  the  right,  title,  privi- 
lege, and  immunity  claimed  under  and  by 
virtue  of  such  conflict. 

Des  Moines  Nav,  d  R.  Co,  Y.  lihoa  Home- 
IBS  V.  8. 
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9icaL<2  Co.  123  U.  S.  652,  31  L.  ed.  202,  8  Sup. 
Ct.  Ttep.  217. 

11    clearly  appears  that  the  supreme  court 
of  Oolorajdo  regarded  the  pleadings,  offers  of 
instructions,  objections  to  instructions,  of- 
fers  of  evidence,  and  objections  to  evidence, 
as  sufficient  forms  by  which  to  assert  claims 
of  right,  title,  privilege,  and  immunity  under 
the    various  acts  of  Congress  to  which  we 
have  alluded,  and,  in  the  n^n,  has  actually 
decided    these    questions,    and    denied    such 
right,  title,   privilege,  and   immunity;    and 
this    operates    to   give   jurisdiction   to    this 
court. 

y.  0.  Oxley  Stave  Co.  v.  Butler  County y 
1«6  U.  S.  648,  41  L.  ed.  1149,  17  Sup.  Ct. 
R«p.  709. 

A  Federal  question  raised  for  the  first 
tiine  in  the  supreme  court,  and  actually  de- 
cided on  its  merits  by  that  court,  is  re- 
viewable here,  notwithstanding  it  may  not 
nave  been  raised  in  the  trial  court. 

t<ully  V.  American  Nat.  Bank,  178  U.  S. 
28n.  44  L.  ed.  1072,  20  Sup.  Ct.  Itep.  93.3. 
.  No  particular  form  of  words  or  phrases 
jn  ^hich  toe  claim  of  Federal  rights  must 
^  asserted  has  ever  been  declared  neces- 
^»"y.  It  is  sufficient  if  it  appears  from  the 
record  that  such  rights  were  specially  set 
*^P  or  claimed  in  the  state  court  in  such 
P'iinner  as  to  bring  them  to  the  attention  of 
"^  court 

^^cen  Bay  d  M.  Canal  Co.  v.  Patten 
'J'Per  Co.  172  U.  S.  58,  43  L.  ed.  364,  19 
^•^P.  Ct.  Rep.  97. 

-Vr.  Charles  S.  Thomas  argued  the 
^'>s5e,  and,  with  Messrs.  Willinm  H.  Bryant 
■'^d  Harry  H.  Lee,  filed  a  brief  for*  de- 
"^'•dants  in  error: 

..  *f  the  Federal  question  was  not  called  to 
.  **^  attention  of  the  state  court,  and  prior 
J^  /iny  motion  or  petition  for  rehearing,  no 

^'^  t  of  error  can  lie  to  such  court. 
ert  ^^^^  V.  Schroeder,  140  U.  S.  581,  37  L. 
^-    858,   13  Sup.  Ct.  Rep.  934;   Texas  d  P. 
_!*-  V.  Southern  P.  Co.   137  U.  S.  48,  .34  L. 
r^-  614,  11  Sup.  Ct.  Rep.  10:  Butler  v.  Gage, 
2^*^  U.  S.  52,  34  L.  ed.  869,  11  Sup.  Ct  Rep. 
1  !*'^:  Winona  d  8t.  P.  R.  Co.  v.  Plainview, 
j^^  U.  S.  391,  36  L.  ed.  200.   12  Sup.  Ct 
^^^p.  530;  Bushnell  v.  Crooke  .\fin.  d  Smelt- 
i^^  Co.  148  U.  S.  682.  37  L.  ed.  610,  13  Sup. 
-•'^.  Rep.   771;    Lceper  v.    Texas,    1.39   U.   S. 
,  35  L.  ed.   225,   11   Sup.   Ct   Rep.  577; 
'^mar  Canal  Co.  v.  Amity  Land  d  Jrrig. 
^=^.  26  Colo.  380,  58  Pac.  600;  Armstrong  v. 
^hens  County  Treasurer,   16   Pet.  281,    10 
-   ed.  965. 
^       This  court  will   not  re-sort  to  forced  in- 
V^^cnces    and    conjectural    reasoning,   or    to 
^^'"en    probable    suppositions    of    the    points 
HJRed  and  decided,  in  order  to  sustain  juris- 
diction. 

^    Oce<in  his.  Co.  v.  Polleys,  13  Pet.  157,  10 
*-•.  ed.  105. 

A  mention  of  a  Federal  question  in  the 
t^tition  for  the  writ  of  error  is  insuthcient 
^  give  the  supreme  court  jurisdiction. 

Leeper  v.  Texas.  139  U.  S.  462,  35  L.  ed. 
225.  11  Sup.  Ct  Rep.  577;   Tripp  v.  Santa 
Jtosa  Street  R.  Co.  144  U.  S.  126,  36  L.  ed. 
372,  12  Sup.  Ct.  Rep.  655. 
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ITie  record  must  show  affirmatively  that 
some  Federal  question  was  involved. 

Brown  v.  Colorado,  106  U.  8.  95,  27  L.  ed. 
132,  1  Sup.  Ct.  Rep.  175;  Boughion  v.  Amer- 
ican Kxch.  Nat.  Bank,  104  U.  S.  427,  26  L. 
ed.  765;  Michigan  C.  R.  Co.  v.  Michigan 
Southern  R.  Co.  19  How.  378,  15  L.  ed.  689. 

The  definitions  given  by  the  state  court  to 
the  term  **  vein  or  lode "  in  the  Federal 
mining  statute,  and  the  necessity  of  their 
presence  in  the  discovery  shaft  of  a  mining 
claim,  do  not  invest  this  court  with  power 
to  review  the  decision. 

Bushnell  v.  Crooke  Min.  d  Smelting  Co. 
148  U.  S.  682,  37  L.  ed.  610,  13  Sup.  Ct 
Rep.  771. 

No  jurisdiction  to  revieT7  can  attach  to 
this  court  simply  because  the  plaintiffs  in 
error  may  have  claimed  a  right  under  a 
Federal  statute. 

Blackburn  v.  Portland  Cold  Min.  Co.  175 
U.  S.  586,  44  L.  ed.  283,  20  Sup.  Ct  Rep. 
222;  Colorado  Cent.  ^Consol.  Min.  Co.  v. 
7'urcA-,  150  U.  S.  138,  37  L.  ed.  1030,  14  Sup. 
Ct.  Rep.  35;  Cillis  v.  Stinchfield,  159  U.  S. 
658,  40  L.  ed.  295,  16  Sup.  Ct  Rep.  131. 

A  suit  to  quiet  title  to  a  raining  claim  in- 
volves no  Federal  question. 

California  Oil  d  Gas  Co.  v.  Miller,  96 
Fed.  17. 

A  suit  brought  in  support  of  an  adverse 
claim  is  not  one  arising  under  the  laws  of 
the  United  States  in  such  sense  as  to  con- 
fer Federal  jurisdiction. 

Shoshone  .Min.  Co.  v.  Rutter,  177  U.  S. 
505.  44  L.  ed.  864,  20  Sup.  Ct.  Rep.  726. 

When  a  Federal  question  is  raised  in  the 
state  courts,  the  party  who  brings  the  case 
to  this  court  cannot  raise  here  another  Fed- 
eral question  which  was  not  raised  below. 

ChajAn  v.  Fyc,  179  U.  S.  127,  45  L.  ed.  119, 
21  Sup.  Ct  Rep.  71. 

If  the  decision  of  the  state  court  is  based 
upon  a  state  of  facts  which  remove  the  al- 
leged Federal  question  out  of  the  case,  this 
court  has  no  jurisdiction  to  review. 

Missouri.  K.  d  T.  R.  Co.  v.  Ferris,  179  U. 
S.  602,  45  L.  ed.  337,  21  Sup.  Ct  Rep.  231; 
Yazoo  d  M.  Valley  R.  Co.  v.  Adams,  180 
U.  S.  41,  45  L.  ed.  415,  21  Sup.  Ct.  Rep.  256. 

If  the  decision  of  the  state  court  rests  on 
an  independent  ground  of  law  not  involving 
any  Federal  question,  or  on  a  ground  broad 
enough  to  sustain  it  without  reference  to 
such  a  question,  the  Supreme  Court  has  no 
jurisdiction. 

Eustis  V.  Bolles,  150  U.  S.  361,  37  L.  ed. 
1111,  14  Sup.  Ct.  Kep.  131;  Dower  v.  Rich- 
ards, 151  U.  S.  658.  38  L.  ed.  305,  14  Sup. 
Ct.  Rep.  452;  Missouri  P.  R.  Co.  v.  Fitzger- 
ald. 160  U.  S.  556,  40  L.  ed.  536,  16  Sup.  Ct 
Rep.  389:  Oshome  v.  Florida,  164  IT.  S.  650, 
41  L.  ed.  586,  17  Sup.  Ct.  Rep.  214;  Wade  v. 
Latcder,  165  U.  S.  624,  41  L.  ed.  851,  17 
Sup.  Ct  Rep.  425;  Hole  v.  Letris,  181  U.  S. 
473,  45  L.  ed.  959,  21  Sup.  Ct  Rep.  677. 

Questions  of  fact,  when  once  settled  in 
the  courts  of  a  state,  are  not  subject  to  re- 
view in  this  court. 

Western  U.  Teleg.  Co.  v.  Call  Pub.  Co. 
181  r.  S.  92,  45  L.  e<\.  765.  21  Sup.  Ct  Rep. 
501 ;  Dower  v.  Richards,  151  U.  S»  6S%,  2A 

28  v*^n 


186-188 


Supreme  Ck>UBT  of  the  United  States. 


Oct.  Tebk, 


L.  ed.  305,  14  Sup.  Gt.  Rep.  452;  Egan  v. 
Halt,  105  U.  S.  188,  41  L.  ed.  680,  17  Sup. 
Ct.  Rep.  300;  Chicago,  B.  d  Q.  R,  Co,  v. 
Chicago,  166  U.  S.  226,  41  L.  ed.  979,  17 
Sup.  Ct  Rep.  581;  Ucdrick  v.  Atchison,  T, 
d  8.  F,  R,  Co,  167  U.  S.  673,  42  L.  ed.  320, 
17  Sup.  Ct.  Rep.  922;  Gardner  v.  Boneatell, 
180  U.  S.  362,  45  L.  ed.  574,  21  SUp.  Ct. 
R(  p.  399. 

On  error  to  a  state  court,  this  court  can- 
not consider  an  alleged  Federal  question, 
when  it  appears  that  the  Federal  right  thus 
relie<1  upon  had  not  by  adequate  specifica- 
tion been  called  to  the  attention  of  the  state 
cmirt,  and  had  not  been  by  it  considered, 
not  lieing  necessarily  involved  in  the  de- 
termination of  the  case. 

Yazoo  d  M.  Valley  Co,  v.  Adams,  180  U. 
S.  41,  45  L.  ed.  415,  21  Sup.'Ot.  Rep.  266; 
Powell  V,  Brunswick  County,  150  U.  S.  440, 
37  L.  ed.  1137,  14  Sup.  Ct.  Rep.  166;  Capi- 
tal City  Dairy  Co.  v.  Ohio,  183  U.  S.  238, 
46  L.  ed.  171,  22  Sup.  Ct.  Rep.  120. 

[186]* Mr.  Justice  Brewer  delivered  the  opin- 
ion of  the  court: 

The  jurisdiction  of  this  court  is  denied. 
The  validity  of  a  treaty  or  statute  of  or 
authority  exercised  under  the  United  States 
waj5  not  drawn  in  question  in  the  state 
courts,  nor  was  the  validity  of  a  statute  of 
or  authority  exercised  under  the  state  of 
Colorado  challenged  on  the  ground  of  be- 
ing repugnant  to  the  Constitution,  treaties, 
or  laws  of  the  United  States.  So  that  the 
jurisdiction  of  this  court  depends  on  wheth- 
er some  title,  right,  privilege,  or  immunity 
of  a  Federal  nature  was  specially  set  up 
and  claimed  by  the  plaintiff  in  error  and  de- 
nied by  the  state  courts.  Rev.  Stat  §  709 
(U.  S.  Comp.  Stat  1901,  p.  575). 

The  mere  fact  that  this  is  an  action 
brought  under  5§  2325  and  2326,  Rev.  Stat 
(U.  S.  Comp.  Stot  1901,  pp.  1429,  1430),  in 
support  of  an  adverse  claim,  does  not  of  it- 
self entitle  the  defeated  party  to  a  writ  of 
error.  Although  brought  under  the  au- 
thority of  a  Federal  statute,  the  questions 
involved  may  be  only  of  general  or  local 
law.  Blackburn  v.  Portland  Cold  Min,  Co, 
175  U.  S.  571,  44  L.  ed.  276,  20  Sup.  Ct 
Rep.  222;  Shoshone  Min,  Co,  v.  Rutter,  177 
U.  S.  505,  44  L.  ed.  864,  20  Sup.  Ct  Rep. 
726. 

Two  questions  of  law  arose  on  the  plead- 
ings. Both  were  presented  by  the  demur- 
rer to  the  replication;  one,  a  question  of 
estoppel;  the  other,  of  res  judicata.  The 
estoppel  was  not  one  of  record,  but  in  fMis, 
arising,  as  contended,  from  contradictory 
statements  made  by  one  of  the  defendants 
at  a  different  time  and  place.  Whether 
such  statements  work  an  estoppel  depends, 
not  upon  the  Constitution  or  any  law  of 
Congress,  involves  no  Federal  question,  but 
is  determined  by  rules  of  general  law. 

With  respect  to  the  other  question,  this 
may  be  said:  The  validity  of  the  denial  of 
the  original  application  for  entry  was  not 
challenged.  It  was  accepted  as  conclusive, 
and  a  subsequent  e^try  was  relied  upon 
The  i*uJe  of  res  hid^^^ta  was.  however,  in- 
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voked  by  plaintiff  on  the  ground  that  a 
question  of  fact  had  been  decided  in  the  first 
application,  which,  as  alleged,  was  condu- 
sive  between  the  parties  in  this  action.  But 
the  applicability  of  the  rule  depends  on  the 
fact  that  the  parties  to  the  two  actions  or 
proceedings  are  the  same,  and  also  acting  in 
the  same  ri^ht  Here  the  parties  to  the 
prior  proceeding  were  the  applicants  'for  the[lf 
patent  and  the  United  States,  and  the  mat- 
ters decided  bound  them,  and  them  only. 
The  fact  that  this  plaintiff,  with  others, 
filed  a  protest  against  the  entry  did  not 
make  them  parties  to  tiie  application  to  the 
extent  that  they  were  concluded  by  a  deci- 
sion either  way.  There  is  no  suggestion  in 
the  pleadings  that  the  protestants  were  in 
any  way  interested  in  the  ground  applied 
for,  or  that  they  were  acting  other  than  as 
good  citizens,  sedcing  to  prevent  a  wrong 
upon  the  government  Their  standing  in 
the  proceeding  was  in  the  nature  of  amiei 
ouriw.  As  such,  whatever  the  result,  no 
rule  of  res  judicata  could  be  invoked  by  or 
against  them.  Hence,  the  ruling  on  the  de- 
murrer was  not  concerning  the  effect  of  a 
decision  made  by  the  Land  Department  upon 
the  parties  to  the  proccseding,  but  a  mere 
determination  that  one  who  was  not  a  part^ 
could  not  claim  the  advantages  of  a  party. 
It  is  not  open  to  question  that  the  trial 
court  properly  sustained  the  demurrer  to 
this  portion  of  the  replication.  To  call  this 
the  decision  of  a  Federal  question  adverse 
to  the  plaintiff  is  so  manifestly  without 
foundation  that  it  may  rightfully  be  disra* 
garded. 

The  record  of  the  trial,  which  took  place 
before  a  jury,  is  voluminous, — the  bill  of 
exceptions,  containing  the  testimony,  the  in- 
structions, and  the  proceedings  on  the  mo- 
tion for  a  new  trial,  filling  436  printed 
pages.  The  testimony  was  mainly  (urected 
to  such  matters  of  fact  as  the  time  and 
place  of  discovery  of  mineral,  the  character 
of  the  veins,  the  per  cent  of  mineral,  and 
the  ffeneral  nature  of  the  rock  formations 
in  which  the  veins  were  alleged  to  have  been 
discovered.  From  the  beginninff  of  the  trial 
to  the  end  of  the  testimony  there  appears 
no  single  distinct  claim  based  upon  the  Con- 
stitution or  statutes  of  the  United  States. 
No  statute  of  the  state  of  Colorado  waa 
questioned,  nor  was  any  title,  right,  priTi* 
lege,  or  immunity  under  the  Constitution  or 
laws  of  the  United  States  specially  set  up 
or  claimed.  In  the  instructions  asked  ana 
refused,  as  well  as  in  those  given,  there  is 
onl^  a  general  mention  of  the  laws  of  the 
Umted  States,  and  none  of  any  particular 
statute.  In  the  motion  for  a  new  trial,  as 
well  as  in  the  assignments  of  error  in  the 
supreme  court  of  the  state,  there  is  not  the 
slightest  reference  to  the  Constitution,  the 
laws  of  the  United  States,  or  •any  section  or [18 
part  thereof.  And  in  the  opinion  of  the  su- 
preme court,  outside  of  the  matters  of  es- 
toppel and  res  judicata  before  referred  to^ 
there  is  nothing  to  even  suggest  that  it  was 
requested  to  consider  any  question  of  a  title, 
right,  privilege,  or  immunity  under  the 
Constitution  or  laws  of  the  United  States. 
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Indeed,  while  this  case  has  evidently  been 
liotly  contested,  yet  the  matters  whicn  were 
•ubjecta    of   controversy  and  determination 
"vrere  questions  of  fact  concerning  the  time, 
extent,  and  effect  of  the  alleged  discoveries  of 
cnineral,  and  also  alleged  wrongs  in  respect 
-Co  the  jury.    To  those  matters,  and  to  those 
^alone.  was  the  attention  of  the  parties  and 
^lie   conrtB  directed.    Counsel   for  plaintiff 
^n  error  has  filed  an  elaborate  brief  of  249 
printed  pages,  which  is  able  and  exhaustive, 
KX>th  on  auestions  of  mining  law  and  the 
^ronduct  of  the  trial.    One  cannot,  however, 
^ail  to  be  impressed,  after  a  perusal  therc- 
^>f,  with  the  fact  of  a  failure  to  recognize 
-C^hat  there  is  no  general  right  to  a  writ  of 
^rror  from  this  court  to  the  courts  of  a 
estate;  that  there  is  but  a  special  right,  a 
vight  to  bring  such  cases,  and  such   cases 
^inly,  as  disclose  a  Federal  Question  distinct- 
ly^ ruled  adversely  to  the  plaintiff  in  error, 
^e  fail  to  see  that  any  title,  right,  privi- 
lege, or  immunity  of  a  Federal  nature  was 
Secially  set  up  and  claimed.    Very  likely 
e  construction  and  the  effect  of  Federal 
statutes  were,  in  a  general  way,  discussed 
And  considered,  but  nowhere  do  we  find  that 
special  setting  up  or  claiming  of  a  Federal 
n^tit  which  justifies  us  in  taking  jurisdic- 
tfovi.    As  we  have  stated,  the  validity  of  no 
^cKleral    statute    was    denied    in    the    state 
^Marts.    Neither  did  the  plaintiff  in  error, 
pi^or  to  the  judgment  of  affirmance  in  the 
"^^preme  court,  challenge  the  validity  of  any 
statute  on  the  ground  of  its  repug- 
to  paramount  Federal  law. 
7*^0  lont  of  error  is  dismissed. 


®]*  X  SABELLA  F.  BLACKSTONE,  Individual- 
^^  and  as  Executrix  of  the  Last  Will  and 
^BTestament  of  Timothy  B.  Blackstone,  De- 
1,  Pllf.  in  Err,, 


V, 

*-^THAN  L.  MILLER,  Comptroller  of  the 
State  of  New  York,  and  Edward  M. 
C](rout,  Comptroller  of  the  City  of  New 

(See  8.  G.  Reporter's  ed.  180-207.) 

*  *^^o«ion  —  succession  taxes  —  debts  due 
^monresident  decedent  —  contracts  —  im- 
jtairmeni  of  obligation  —  constitutional 
Maw  —  double  taaation  —  full  faith  and 
^iredit  —  privileges  and  immunities. 

^*  A  state  may  tax  the  transfer,  under  the  will 
«f  a  nonresident,  of  debts  due  the  decedent 
1)7  Its  dtlxens. 


2.  The  obligation  of  a  contract  cannot  be  said 
to  be  impnlrcd  by  a  statute  In  force  when  the 
contract  was  made. 

3.  The  beneficiaries  under  the  will  of  a  non- 
resident cannot  invoke  the  Federal  Constitu- 
tion to  prevent  the  taxation,  under  the  New 
York  Inheritance-tax  law,  of  the  transfer, 
under  such  will,  of  debts  due  the  decedent 
by  its  citizens,  because  the  entire  Inheritance 
Is  taxable  in  the  state  of  the  decedent's 
domlcil. 

4.  Full  faith  and  credit  are  not  denied  a  judg- 
ment of  an  Illinois  court  taxing  the  entire 
Inheritance  under  the  will  of  a  resident  of 
that  state,  by  a  tax  imposed  under  the  New 
York  Inheritance-tax  law  on  the  transfer, 
under  such  will,  of  debts  due  the  decedent  by 
citizens  of  the  latter  state. 

5.  None  of  the  prlylleges  and  Immunities  of 
citizens  of  the  state  of  New  York  are  denied 
the  beneficiaries  under  the  will  of  a  nonresi- 
dent by  a  tax  imposed  under  the  New  York 
Inborltance-tax  law,  on  the  transfer,  under 
such  will,  of  debts  due  the  decedent  by  clti- 
sens  of  that  state. 

6.  The  imposition  of  a  tax,  under  the  New 
York  Inheritance-tax  law,  on  the  transfer, 
.under  the  will  of  a  nonresident,  of  debts  due 
the  decedent  by  residents  of  that  state,  does 
not  violate  the  14th  Amendment  to  the  Fed- 
eral Constitution. 

[No.  423.] 

Argued  January  5,  6,  190S,    Decided  Jan- 

uary  26,  190S. 

IN  ERROR  to  the  Surrogates'  Court  of 
New  York  County,  in  the  State  of  New 
York,  to  review  a  decree  of  tliat  court  im- 
posing an  inlieritiince  tax  on  property  pass- 
ing under  the  will  of  a  nonresident,  wliich 
decree  was  entered  in  pursuance  of  an  or- 
der of  the  Appellate  Division  of  the  Su- 
Sreme  Court  of  that  State,  which  was  af- 
rmed  by  the  Court  of  Appeals.  Af' 
firmed. 

See  same  case  below  in  Appellate  Division 
of  Supreme  Court,  69  App.  Div.  127,  74  N. 
Y.  Supp.  508;  and  in  Court  of  Appeals,  171 
N.  Y.  682,  64  N.  E.  1118. 

The  facts  are  stated  in  the  opinion. 

Mr.  Edward  W.  Sheldon  argued  tho 
cause  and  filed  a  brief  for  plaintiff  in  error: 

The  established  principles  of  taxation 
prohibit  the  taxation  of  intangible  property 
owned  by  nonresidents. 

M'Culloch  V.  Maryland,  4  Wheat  316,  4 
L.  ed.  579;  Northern  0.  R.  Co.  v.  Jackson, 
7  Wall.  262,  19  L.  ed.  88;  State  Taw  on 
Foreign-held  Bonds,  15  Wall.  300,  sub  nom, 
Cleveland,  P.  d  A,  R.  Co.  v.  Pennsylvania, 
21  L.  ed.  179;  Savings  d  Loan  Soc.  v.  Mult' 


Non. — On  inheritance  and  9ucces8fon  taxes 

,^^-see  notes  to  Re  Howe  (N.  Y.)  2  L.  R.  A.  824 ; 

Wallace  v.  Myers   (C.  C.  S.  D.  N.  Y.)   4  L.  A. 

J.  171;  Com.  v.   Ferguson    (Pa.)    10  L.   R.  A. 

<40.  Re  Romalne    (N.   Y.)    12   L.   R.   A.   401; 

^nd  Magroun  v.  Illinois  Trust  &  Sav.  Bank.  42 

V  ed.  U.  S.  1037. 

At  to  tehat  latos  are  void  as  impairing  oh- 
^^tion  of  contracts — see  notes  to  Fmnkliu 
^ooty  Grammar  School  v.  Bailey  (Vt.)  10  L. 
H.  A.  405 ;  Fletcher  v.  Peck.  8  L.  ed.  U.  S.  162  : 
UcCanna  &  F.  Co.  v.  Citlxene*  Trust  &  Surety 
Co.  24  C.  C.  A.  20;  and  Montana  Ore  Pur- 
188  U.S. 


chflsing  Co.  T.  Boston  &  M.  Consol.  Copper  A 
S.  Min.  Co.  35  C.  C.  A.  12. 

A8  to  full  faith  and  credit  to  he  pivcn  to 
state  recnrdM  and  judicial  procccdinijit — see 
Llndley  v.  O'Reilly  (N.  J.)  1  L.  R.  A.  70.  and 
note;  Cummlnj^ton  v.  Belchertown  (Mass.)  4 
L.  R.  A.  131.  and  note ;  Rund  v.  Hanson 
(Mass.)  12  L.  R.  A.  574,  and  note.  And  see 
notes  to  Wlese  v.  Snn  Francisco  Musical  Fund 
.Soc.  (CMl.)  7  L.  R.  A.  578;  Dnrby  v.  Mayer,  6 
L.  ed.  U.  S.  307 ;  and  Mills  v.  Duryee,  3  L.  ed. 
U.  S.  411. 
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SqPBEUE  Court  or  thi  TTiimD  Statu.                      Oof.  Tmmm, 

Mmak  County,  1«9  U.  S.  4ei,  42  L.  ed.  803,  Affirmed  in   143  N.  Y.  Ml,  37  N.   E.  823; 

IS  Sup.  Ct.  Rep.  302;  Bristol  v.  Washing-  Re  Cliabot,  44  App.  Div.  340,  «0  N.  Y.  Bupn. 

tan  Counts,  ITT  U.  S.  133,  44  L.  ^.  701,  20  D27;    Re   Abbett,   29   Misc.   667,   61   N.   T. 

Sup.  Ct.  Rep.  586 ;  Ban  FraiXMeo  t.  Monkey,  Bupp.  1067 ;  Coleman's  Estate,  159  Pa.  231, 

22  Fed.  002;  Walker  v.  Jack,  31  C.  C.  A.  26  Atl.  137. 

462,  60  U.  S.  App.  124,  88  Fed.  B7Q;  JCirl-  U  the  indebtedncai  of  the  trust  compMij 

land  V.  Hotokkist,  42  Conn.  426,  IS  Am.  Rep.  oould  upon  anj  tlieoty  be  regarded  as  prop- 

646,  Affirmed  in  100  U.  8.  491,  26  L.  ed.  66B ;  ertj'  within  the  ataU  of  New  York,  it  wu 
Balk  V.  Harris,  124  N.  C.  407,  4S  L.  R.  A.  not  taubla  in  th&t  aUta  becauM  it  wu 
260,  32  S.  K.  796 ;  Scripps  t.  Fulton  County  only  tnuuitorilf  there. 

Bd.  of  Acvieio,  183  111.  27B,  5S  N.  E.  700;  Eaj/s  v.  Paoifio  Mail  8.  8.  Co.   IT  How. 

Mayicard  v.   Chrittian   County   Bd.   of   Re-  696,   15   L.   ed.  264;   People  ea  ret.  Parker 

vieic.   189  111.  235,  59   N,   E.  601;    fatten-  Mills  v.  Kea  York  Taa  Oomrt.iSH.  Y.  242; 

baugk  Y.  People,  194  III.  IDB,  62  N.  E.  54S;  People  e»  rel.   Royt   v.   Tiew   York   City  <E 

Bouth  yaahciUc  Street  R.  Co.  v.  Morrow,  87  County  Taa  d  A.  Comrs.  23  N.  Y.  224;  24 

Tenn.  438,  2  L.  R.  A.  863,   11   8.  W.  348;  Am.  4  Eng.   Enc.  Law,  p.  436;   26  Am.  A 

Hovetl  V.  Cordon,  127  Hich.  517,  86  N.  W.  Eng.  Enc.  Law,  pp.  142,  143;  Btate  Metropol- 

1042;  RUmiorlh  v.  Broan,  63  Me.  619;  Cat-  Han  L.  Ins.  Co.,  Prosecutor,  t.  Neuark,  62 

Un  V.  Hull,  21  Vt.   162;  Flanderi  v.  Cross,  N.  J.  L.  74,  40  Atl.  573;  Herron  t.  Eeeram, 

10  Gush.  614;   State,  Potter,  Prosecutor,  v.  oB  Ind.  4T2.  26  Am.  Rop.  ST;  Standard  Oil 

Rosa,  23  N.  J.  L.  517;  Bopktns  v.  Baker,  78  Co.  v.  BacheUn;  89  Ind.  1;  Ooe  t.  Brrxtl,  118 

Md,  363,  22  Atl.  477.  28  At!.  284;   Balk  v.  U.   8.  617,  20  L.  ed.   716,  8  Sup.  Ct.  Res. 

Barris.  124  N.  C.  487,  45  L.  R.  A.  260,  32  476;   Coming  v.  MaionvilU  Twp.   74  Mi«h, 

S.  E.  799;  Mobile  v.  Baldicin.  67  Ala,  61,  29  177,  41   N.  W.  831;  Stale,  Detmold,  Proso- 

Am.  Rep.  712;   Augusta  v.  Dunbar,  50  Qa.  outer,  v.  Englc,  34  N.  J.  L.  426;  Btate,  Le- 

367;    Johnson   v.   DeBary-Baya   Merchants'  high  d   W.   Coal  Co.,  Prosecutor,  t.   Carri- 

Line,  87  Fla.  499,  37  L.  R.  A.  618,  IB  So.  gan,   39   N.    J.    L.    35;    Com.    v.   i.in«nciiM 

640;  Stale  v.  Smith,  68  Miss.  79,  8  So.  294;  Dredging  Co.  122  Fa.  386,  1  L.  R.  A.  237,  2 

Liverpool  d  L.  d   Q.  Ins.   Co.  v.  Board  of  Inters.  Com.  221,  15  Atl.  443;  Be  Romaine, 

AMessoi).   51   La.   Ann.    1028,   45   L.   R.   A.  127  N.  Y.  80,  12  L.  R.  A.  401,  27  N.  E.  758; 

624,  25  So.  970;  Court  v.  O'Connor,  66  Tex.  Re  Leopold,  36  Misc.   370,  71  N.  Y.  Supp, 

334;    Prairie   Cattle   Co.    v.    Williamson,   S  1032;   atate  Trust  Co.  v.  Ohehatis  County, 

Okla.    488,    49    Pac.    037 ;    Worlhin^lon    v.  24  C.  C.  A.  584,  48  U.  S.  App.  190,  79  Fed. 

Bebaelian,   26  Ohio  St.   1;   Buck  y.  Miller,  282. 

147  Ind.  686,  37  L.  R.  A.  384,  387,  46  N.  E.  In  attempting  to  assess  the  proportr  of  > 

647,  47  N.  E.  8;  Louisville  v.  Shirley,  80  nonresident,  the  burden  is  upon  the  taxing 
Ky.  71;  ffufcUnson  v.  Oikalooaa  Bd.  of  authority  to  estahlish  the  jurisdictional  con- 
Bijvalitetion,  67  Iowa,  183,  25  N.  W.   121;  ditions. 

Finch  V.  yorJc  County,  19  N^.  60,  56  Am.  Corn  v.  Cameron,  10  Mo.  App.  573;   Me- 

Rep.  741,  26  N.  W.  589;  Satiford  v.  Spencer,  Lean  t.  Jephson,  123  N.  Y.  142,  9  L.  R.  A. 

62  Wis.  230,  22  N.  W.  466;  Re  Jefferson,  36  493,  25  N.  E.  409. 

Minn.  215,  28  N.  W.  266;  Arapahoe  County  A  construction  of  the  statute  whicb  p«r- 

V.  Cutter,  3  Colo.  349;  Holland  V.  fitloer  Bow  mits   double  taxation   should   be  aToidcd. 

County,   16  Mont.  460,  27  L.  R.  A.  707,  30  2  Cook,  Corp.  i  667 :   Tennessee  r.  Wkit- 

Pac.   676;    Johnson   v.   OrejTon   City,   2   Or.  v>orth,   117  U.  S.  120,  29  L.  ed.  830,  •  Sup. 

827 ;   Walio  Waiio  t.  Moore,  16  Wash.  339,  Ct.  Hep.  045 ;  People  ex  rel.  SaKings  Bank  t. 

47  Pac.  753;  Re  Fair,  128  Cal.  607,  61  Pac.  Ooieniaii,  135  N.  Y.  231,  31  N.  E.  1022;  Peo- 

184;   Barnes  t.  Woodbury,   17  Nev.  383,  30  pie  ex  rel.  Uoyt  v.  Hexc  York  City  d  County 

Pac.  1068;  Cooley.  Taxn,  2d  ed.  pp.  21,  22;  T'lioi  d  A.   Comrs.  23  N.  Y.  224;  Peopla  ea 

Rarer.  Interstate  Law,  p.  281 ;  Judsoa,  Taxn,  ret.  Darrow  v.  Coleman,  110  N.  Y.  137,  7  L. 

1893,  1  307,  p.  607.  R-  A.  407,  23  N.  E.  488;  Re  James,  144  N. 

These   principles   have   been  ««nbodied   in  V.  6,  38  N.  E.  961;  Cefroit  Citixen^  Street 

the  New  York  statutory  scheme.  «■  Co.  v.  Detroit,  125  Mich.  673,  SS  N.  W. 

People  em  rel.  Lemmon  v.  Feilner,  167  N.  "8,  88  N.  W.  809.                      ,.    ..     , 

Y.  1   60  N.  E.  26.T :  Re  Bellman,  77  App.  Div.  Where  any  doubt  exlata  as  to  habililr  to 

365,  70  N.  Y.  Supp.  201;   Ntio  York  v.  Mo-  a   »UMe»3ion   tas,   the  doubt  should   be   r». 

Lwn,   170  N.  Y.  374,  63  N.  E.  380;   Deu,ey  f^'^  *"  *»'»'  <>'  ^^^  P«'««  "««*'  *»  »• 

l,sV^"^u'i7^-BkZ-*'wasMn!^'n  '^'^'^'on.  113  N,  Y.  174,  «b  non..  P«. 

10  Sup.  Ct   Rep.  3T0;  Br..(oi  y.  ^.Mh.^ton  ^  sheru^od,  3  L.  R.  A.  464,  21  N.  E.  87; 

County^  1,7   U,   S    133    44   L.  ed.   701    20  ^^  j             ^^^  „    y    g    33  j,    g    „,     ^ 

Sup.    Ct.    Eop.    685;    People    V.    EquMable  ff^^trck,    161    N.    Y.    211,   65   N.   E.    860; 

Trust  Co.  98  N.  Y.  387;  Re  Enston,  113  N.  fjnited  States  v.  WiggUsicortk,  2  Stoij,  3«9 

Y.   174,  *u6  nom.  People  v.  SkcrKOod,  3  L.  fej   Cas.  No.  18,600:  He  Bronson,  150  N.  Y. 

R.  A,  464,  21  N.  E.  87.  0^  34  l.  R.  A.  238,  44  N.  E.  707;  Be  Vawor. 

The  principles  apply  with  equal  force  to  127  N.  Y.  1,  27  N.  E,  394;  Re  Stewart,  131 

transfer  or  succession  taxes.  N.  Y.  274,   14  L.  R.  A.  836,  30  N.  E.  tM; 

Ei*tring  v.  Hutchinson,  7  W.  N.  C.  220,  Re  Poy(Tw«ather,  143  N.  Y.   114,  38  N.  E. 

Fed.  C«*.  No.  7,834;  Re  Branson,  160  N.  Y.  278;   Pmled  Slates  t.  Iskan     "  ""  "    """ 

1,  34  L,  R.  A.  238,  44  N.  E.  707;  Re  Pres-  21  L.  ed.  728;  Ruckgabtr  v. 

ton,  76  App.  Div.  250,  78  N.  Y.  Supp.  Bl :  047;  Hooper  v.  Skaw,  176  1 

Xf  PJUpps,  77  Hun,  325,  28  N.  Y.  Supp.  330,  E.  361. 
ddO 
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Blackstone  v.  Miller. 


The  taxation,  in  this  proceeding,  of  the 
d^ts  due  Mr.  Blackstone  from  residents  of 
New  Yorlc,  would  be  unconstitutional. 

Vanhome  ▼.  Dorrance,  2  Dall.  304,  1  L. 
ed.  391 ;  Calder  v.  BuU,  3  Dall.  386,  1  L.  ed. 
648;  8t.  Louia  v.  WiggtM  Ferry  Co,  11  Wall. 
423,  20  L.  ed.  192;  Delaware  Railroad  Tax, 
18  Wall.  206,  9uh  nam,  Minot  v.  Philadel- 
phia, W.  d  B.  R,  Co,  21  L.  ed.  888;  Ex  parte 
Yarhrough,  110  U.  S.  651,  28  L.  ed.  274,  4 
Sup.  Ct.  Rep.  152;  AdatM  Eipp,  Co,  v.  Ohio 
State  Auditor,  165  U.  S.  194,  41  L.  ed.  683, 
17  Sup.  Ct.  Rep.  305,  dissenting  opinion; 
Detvey  y.  Dee  Moinee,  173  U.  S.  193,  43  L. 
ed.  665,  19  Sup.  Ot  Rep.  379. 

The  proceedings  under  review  impair  the 
obligation  of  the  contracts  made  between  Mr. 
Blackstone  and  the  Trust  Company  and  Cuy- 
ler,  Morgan  &  Co. 

State  Tax  on  Foreign-held  Bonds,  15  Wall. 
300,  8ub  nom,  Cleveland,  P,  d  A,  R,  Co.  v. 
Pennsylvania,  21  L.  ed.  179;  Tappan  y.  Mer- 
Oiania*  Nat,  Bank,  19  Wall.  490,  22  L.  ed. 
189 ;  Murray  v.  Charleston,  96  U.  S.  432,  24  L. 
%L  700 ;  Kirtland  y,  Hotohkiss,  100  U.S.  491, 
25  L.  ed.  658 ;  Gloucester  Ferry  Co.  v.  Penn- 
sylvania, 114  U.  S.  196, 29  L.  ed.  158, 1  Inters. 
Com.  Rep.  382,  5  Sup.  Ct  Rep.  826;  New 
York,  L.  E,  d  W,  R,  Co,  v.  Pennsylvania,  153 
XJ.  S.  628,  38  L.  ed.  846,  14  Sup.  Ct.  Rep. 
952 ;  Dewey  v.  Des  Moines,  173  U.  S.  193,  43 
li.  ed.  665,  19  Sup.  Ct.  Rep.  379;  New  Or- 
Means  v.  Stempel,  175  U.  S.     309,  44  L.  ed. 
174,  20  Sup.  Ct.  Rep.  IIO;  Re  Bronson,  150 
K.  Y.  1,  34  L.  R.  A.  238,  44  N.  E.  707 ;  Cen- 
tral Trust  Co.  V.  Chattanooga,  R,  d  C,  R. 
Co,  68  Fed.  685;  Walker  y,Jaok,  31  C.  C.  A. 
^62,  60  U.  S.  App.  127,  88  Fed.  576;  Gold- 
^fart  y.  People,  100  III.  25 ;  Liverpool  d  L.  d 
€},  Ins.  Co.  V.  Board  of  Assessors,  51  La. 
^nn.  1028,  45  L.  R.  A.  524,  25  So.  970;  De- 
troit V.  Lewis,  109  Mich.  155,  32  L.  R.  A. 
•^SO,  66  N.  W.  958. 

llie  proceedings  under  review  deny  full 
^aith  and  credit  to  the  public  acts  and  ju- 
dicial proceedings  of  the  state  of  Illinois. 

Hilton  y,  Guyot,  159  U.  S.  113,  40  L.  ed. 
95,  16  Sup.  Ot.  R«p.  139;  Hampton  v.  M'- 
^onnel,  3  Wheat.  234,  4  L.  ed.  378 ;  MilU  v. 
^MhAryee,  7  Cranch,  481,  3  L.  ed.  411. 

The  proceedings  under  review  deny  to  citi- 
zens of  Illinois  some  of  the  privileges  and 
^ftmmtmities  of  citizens  of  New  York. 

Ward  v.  Maryland,  12  Wall.  418,  20  L.  ed. 
«^49. 

The  privil^;es  and  immunities  of  citizens 
^:>f  the  United  States  are  privileges  and  im- 
^nunities  arising  out  of  the  nature  and  es- 
sential character  of  the  national  government, 
mnd  granted  or  secured  by  the  Constitution 
^f  the  United  States. 

Giozza  V.  Tieman,  148  U.  S.  657,  37  L.  ed. 
<^99,  13  Sup.  Ct.  Rep.  721;  Duncan  ▼.  Mis- 
mouH,  152  U.  S.  377,  38  L.  ed.  485,  14  Sup. 
Ct.  Rep.  670. 

Where  there  is  discrimination  in  favor  of 
Tesident  as  against  nonresident  taxpayers, 
the  latter  are  denied  the  equal  protection  of 
the  lawB. 

Savings  d  Loan  Soc.  v.  Multnomah  Coun- 
ty, 169  U.  S.  421,  42  L.  ed.  803,  18  Sup.  Ct 
Rep.  .^92;  Lowe  v.  Kansas,  163  U.  S.  81,  41 
188  U.S. 


L.  ed.  78,  16  Sup.  Ot.  Rep.  1031;  Duntxui  T. 
MissouH,  152  U.  8.  377,  38  L.  ed.  485,  14 
Sup.  Ct  Rep.  570:  Reagan  v.  Farmers*  Loan 
d  T.  Co,  154  U.  S.  362.  38  L.  ed.  1014,  4  In- 
ters. Com.  Rep.  560,  14  Sup.  Ct  Rep.  1047. 
See  also  Gulf,  C.  d  8.  F.  R.  Co.  v.  Ellis,  165 
U.  S.  150,  41  L.  ed.  666,  17  Sup.  Ct.  Rep. 
255;  Tinsley  v.  Anderson,  171  U.  S.  101,  43 
L.  ed.  91,  18  Sup.  Ct  Rei>.  805. 

As  it  is  attempted  in  this  proceeding  to  as- 
sess a  tax  on  property  which  is  not  within 
the  jurisdiction  of  the  state  of  New  York, 
and  to  enforce  that  tax  against  the  legatees, 
they  are  threatened  with  forcible  depriva- 
tion of  their  property  without  due  process  of 
law. 

Pennoyer  v.  Neff,  95  U.  S.  714,  24  L.  ed. 
565;  Scott  v.  McNeal,  154  U.  S.  46,  38  L. 
ed.  902,  14  Sup.  Ct  Rep.  1108. 

If  jurisdiction  to  tax  is  absent,  the  statute 
and  the  machinery  to  execute  it  do  not  con- 
stitute due  process  of  law. 

St.  Louis  V.  Wiggins  Fetry  Co.  11  Wall. 
423,  20  L.  ed.  192 ;  Stuart  v.  Palmer,  74  N. 
Y.  183,  30  Am.  Rep.  289 ;  Cooley,  Const.  Lim. 
607. 

Mr.  lionis  Marshall  argued  the  cause, 
and,  with  Mr,  Julius  Offenbach,  filed  a  brief 
for  defendants  in  error: 

Legatees  and  devisees  take  their  bequests 
and  devises  subject  to  this  tax  imposed  upon 
the  succession  to  property. 

Re  Merriam,  141  N.  Y.  479,  36  N.  E.  505; 
Re  Hoffman,  143  N.  Y.  329,  38  N.  E.  311; 
United  States  v.  Perkins,  163  U.  S.  625,  41 
L.  ed.  287,  16  Sup.  Ct.  Rep.  1073 ;  Scholey  v. 
Rew,  23  Wall.  331,  23  L.  ed.  99;  Magoun  v. 
Illinois  Trust  d  Sav,  Bank,  170  U.  S.  283, 
42  L.  ed.  1037,  18  Sup.  Ct  Rep.  594;  Knoxcl- 
ton  v.  Moore,  178  U.  S.  41,  44  L.  ed.  969,  20 
Sup.  Ct.  Rep.  747;  Plummer  v.  Coler,  178  U. 
S.  115,  44  L.  ed.  998,  20  Sup.  Ct.  Rep.  774. 

The  constitutionality  of  a  tax  on  the  suc- 
cession to  property  is  no  longer  open  to  ques- 
tion. 

Magoun  v.  Illinois  Trust  d  Sav.  Bank,  170 
U.  S.  283,  42  L.  ed.  1037,  18  Sup.  Ct.  Rep. 
594. 

The  courts  of  New  York  have  had  occasion 
frequently  to  apply  this  statute  to  the  suc- 
cession to  personal  property  of  nonresidents 
which  at  the  time  of  the  death  of  the  de- 
cedent was  within  the  state. 

Re  Romaine,  127  N.  Y.  80,  12  L.  R.  A.  401, 
27  N.  E.  759;  Re  Houdayer,  150  N.  Y.  37, 
34  L.  R.  A.  235,  44  N.  E.  718. 

Deposits  in  banks  have  been  held  assess- 
able under  this  system  of  legislation,  in 
other  cases 

Re  Bun-,  16  Misc.  89,  38  N.  Y.  Supp.  811; 
Re  Morejon,  N.  Y.  Law  Journal,  July  3, 
1891;  Re  Bondon,  N.  Y.  Law  Journal,  March 
1,  1892;  Re  Speers,  6  Ohio  S.  &  C.  P.  Dec, 
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The  construction  by  the  court  of  appeals 
of  New  York  of  this  statute  is  io  be  regard- 
ed as  an  authoritative  declaration  of  what 
the  law  of  New  York  is,  which  will  be  adopt- 
ed by  this  court 

Leffingwell  v.  Warren,  2  Blade,  599,  17  L. 
ed.  261;  Randall  v.  Brigham,  7  Wall.  523, 
19  L.  ed.  285 ;  Morley  v.  Lake  Share  d  M.  S, 
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R.  Co,  146  U.  S.  167,  36  L.  ed.  928,  13  Sup. 
Ct.  Rep.  64 ;  Burgess  v.  Seligmatiy  107  U.  S. 
33,  27  L.  ed.  365,  2  Sup.  Ct.  Rep.  10 ;  Flash 
V.  Conn,  109  U.  S.  379,  27  L.  ed.  970,  3  Sup. 
Ct.  Rep.  263 ;  Bucher  v.  Cheshire  R.  Co.  125 
U.  S.  584,  31  L.  ed.  799,  8  Sup.  Ct.  Rep.  974 ; 
Oerman  8av,  Bank  v.  Franklin  County^  128 
U.  S.  538,  32  L.  ed.  624,  9  Sup.  Ct.  Rep.  159 ; 
Amy  V.  Watertoum,  130  U.  S.  318,  32  L.  ed, 
952,  9  Sup.  Ct.  Rep.  530;  Qormley  v.  Clark, 
134  U.  S.  348,  33  L.  ed.  914,  10  Sup.  Ct. 
Rep.  654;  Detroit  v.  Osborne,  135  U.  S. 
500,  34  L.  ed.  262,  10  Sup.  Ct.  Rep.  1012; 
Halsted  v.  Busier,  140  U.  S.  277,  35  L.  ed. 
485,  11  Sup.  Ct.  Rep.  782;  Bauserman  v. 
Blunt,  147  U.  S.  647,  37  L.  ed.  316,  13 
Sup.  Ct.  Rep.  466;  Balkam  v.  Woodstock 
Iron  Co.  154  U.  S.  189,  38  L.  ed.  957,  14  Sup. 
Ct  Rep.  1010;  Hartford  F.  Ins.  Co.  v.  Chi- 
cago, M.  d  at.  p.  R.  Co.  175  U.  S.  108,  44 
L.  ed.  92,  20  Sup.  Ct.  Rep.  33;  Wade  v. 
Travis  County,  174  U.  S.  499,  43  L.  ed. 
1060,  19  Sup.  Ct.  Rep.  715;  Williams  v.  Eg- 
gleston,  170  U.  S.  311,  42  L.  ed.  1050,  18 
Sup.  Ct.  Rep.  617;  New  Orleatis  v.  Siempcl, 
175  U.  S.  309,  44  L.  ed.  174,  20  Sup.  Ct.  Rep. 
110. 

This  principle  bas  even  been  applied  in 
cases  where  the  jurisdiction  of  this  court 
has  been  invoked  because  of  an  asserted  im- 
pairment of  contract  rights  arising  from  the 
effect  given  to  subsequent  legislation,  in  re- 
spect to  which  the  duty  is  imposed  upon  this 
court  to  exercise  an  independent  judgment 
as  to  the  nature  and  scope  of  the  contract. 

Board  of  Liquidation  of  City  Debt  v. 
Louisiana,  179  U.  S.  622,  45  L.  ed.  347,  21 
Sup.  Ct.  Rep.  263 ;  Yazoo  d  M.  Valley  R.  Co. 
V.  Adams,  181  U.  S.  580,  45  L.  ed.  1011,  21 
Sup.  Ct  Rep.  729. 

For  all  practical  purposes  the  deposits  of 
the  decedent  which  have  been  made  the  basis 
of  the  assessment  of  the  tax  under  consider- 
ation are  moneys  within  the  state  of  New 

York. 

Blue  fields  Banana  Co.  v.  Board  of  Assess- 
ors, 49  La.  Ann.  43,  21  So.  027;  Parker  v. 
Strauss,  49  La.  Ann.  1173,  22  So.  329. 

The  dei)Osit  witli  the  United  States  Trust 
Company  did  not  partake  of  the  nature  of 
a  genera)  deposit,  but  was  a  special  deposit 

in  trust. 

Jenkins  v.  Neff,  163  N.  Y.  320,  57  N.  E. 
408,  Affirmed  in  186  U.  S.  230,  40  L.  od. 
1140,  22  Sup.  Ct.  Rop.  905. 

But  treating  the  deposit  of  the  proceeds 
of  these  shares  of  stock  as  an  ordinary  de- 
posit, it  is  nevertheless  believed  that  it  was 
property  of  the  decedent  within  the  state  of 

New  Y^'ork. 

Douynes  v.  Phamix  Bank,  6  Hill,  297; 
Payne  v.  Gardiner,  29  N.  Y.«  140;  Hoicell  v. 
Adams,  08  N.  Y.  321;  Munger  v.  Albairy 
City  Nat.  Bank,  85  N.  Y.  587;  Boughton  v. 
Flint,  74  N.  Y.  482:  Smiley  v.  Fry,  100  N. 
Y.  265,  3  N.  E.  186;  Dickifison  v.  Leominster 
Sav.  Bank.  152  Mass.  49,  25  N.  E.  12;  Girard 
Bank  v.  Penn  Ttvp.  Bank,  39  Pa.  92,  80  Am. 
Dec.  507;  United  States  v.  Wardicell  172  U. 
S.  48,  43  L.  ed.  360,  19  Sup.  Ct.  Rep.  80, 
Parker  v.  Strauss,  49  La.  Ann.  1173,  22  So. 
329. 
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Under  the  law  of  New  York,  debts  owing 
by  a  resident  of  the  state  to  a  nonresident 
are  attachable  in  an  action  brought  aguinut 
the  latter,  and  the  domicil  of  the  debtor  is 
treated  as  the  situs  of  the  property. 

Dunlop  V.  Paterson  F.  Ins.  Co.  12  Hun, 
627,  Aflirmed  in  74  N.  Y.  145,  30  Am.  Rep. 
283;  Douglass  v.  Phania  Ins.  Co.  138  N.  \. 
209,  20  L.  R.  A.  110,  33  N.  E.  938;  Embrve 
V.  Hanna,  5  Johns.  101;  Williams  v.  Ingvr- 
soll,  89  N.  Y.  508;  Chicago,  R.  I.  d  P.  H. 
Co.  V.  Sturm.  174  U.  S.  710,  43  L.  ed.  1144, 
19  Sup.  a.  Rep.  797. 

An  executor  or  administrator  appointed 
in  one  state  cannot  as  such  sue  or  be  sued 
in  his  representative  capticity  in  another. 

Hopper  V.  Hopper.  125  N.  Y.  402,  12  L. 
R.  A.  2.*#7,  20  N.  E.  457;  Laimnce  v.  Lair- 
rence,  3  Barb.  Ch.  74;  Uv  Webb,  11  Huu. 
124;  Flandrow  v.  Hammond,  13  App.  Div. 
325,  43  N.  Y.  Supp.  143;  Johnson  v.  W'allis, 
112  N.  Y.  230,  2  L.  R.  A.  828,  19  N.  E.  (m3; 
Petersen  v.  Chemical  Bank.  32  X.  V.  22.  88 
Am.  Dee.  298;  Judif  v.   KrlUif,   11  111.  211, 

50  Am.  Dw.  45r);  Med  awe  if  v.  Da  ma  II.  l;W 

111.  307,    10  L.   R.  A.   801.  25  N.  E.    1005; 
Johnson  v.  Poions,  130  U.  S.  150,  35  L.  ed. 

112,  11  Sup.  Ot.  Rep.  52r> :  Vaiighau  v.  Xorth- 
rup,  15  Pet.  1,  10  L.  ed.  039;  Aspdcn  v. 
NiiFon,  4  How.  407,  11  L.  ed.  10.i9;  Reynolds 
V.  Stockton,  140  U.  S.  254,  35  L.  ed.  464,  11 
Sup.  Ot.  Hop.  773;  Laimnrr  v.  Xelson.  143 
U.  S.  222,  30  L.  ed.  134,  12  Sup.  Ct  Rep. 
440;  Overby  v.  (ionlon,  177  U.  S.  222.  44  L. 
ed.  745,  20  Sup.  Ct.  Hop.  003:  Wyniun  v. 
Halstead,  100  U.  S.  054,  sub  nom.  Wymaa 
V.  United  States,  27  L.  e<l.  1008,  3  Sup.  Ct 
Rep.  417;  Chicoqo.  R.  I.  <(•  /'.  R.  Co.  v. 
Sturm,  174  U.  S.  Vl4.  43  L.  ed.  1140,  ll»  Sup. 
Ct.  Rep.  797. 

A  tax  of  the  kind  now  under  oonsideni- 
tion  "has  some  of  the  characteristics  of  a 
duty  on  the  administration  of  the  estates  of 
deceased  persons." 

Minot  V.  Winthrov,  102  Mass.  113,  26  L. 
R.  A.  2.59,  38  N.  E.  512:  Frothinghum  v. 
Shaw,  175  Mass.  59,  55  N.  E.  023. 

Such  duties  are  levied  in  re-spect  of  the 
control  which  every  government  has  owr 
property  within  its  jurisdiction,  irrespective 
of  the  domicil  of  the  decedent. 

Laidlay  v.  Lord  Advocate,  L.  R.  16  App. 
Cas.  408:  Hanson.  Death  Duties,  2,  63. 

It  must  be  conceded  that  it  was  within  the 
power  of  the  New  York  legislature  to  plwse 
a  succession  tax  upon  the  tajigible  propertj 
within  Uie  state  of  a  nonresident  decedent. 

Callahan   v.   Woodbridge,   171   Mass.   .595, 

51  N.  E.  176;  Re  Romaine,  127  N.  Y.  80.  12 
L.  R.  A.  401,  27  N.  E.  759;  Re  Whiting,  150 
N.  Y.  27,  34  L.  R.  A.  232,  44  N.  E.  715; 
Alvany  v.  Pouell,  55  N.  C.  (2  Jones  Eq.)  51. 

It  is  within  the  power  of  the  state  to 
which  resort  must  be  had  for  the  purpose  of 
reducing  to  possession  property  of  a  de- 
cedent, whether  a  resident  or  a  nonresident, 
by  those  succeetiing  to  his  ou^nership,  to 
iinpo.^e  such  restrictions  and  conditions  on 
the  rights  of  succession  as  it  may  see  fit  to 
crca.te,  whether  the  property  to  be  reduced 
to  possession  is  tangible  or  intanirible,  real 
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or  personal,  and  even  though  it  may  be  a 
mere  credit. 

People  ex  reL  Eoyt  v.  tJew  York  City  d 
County  Tax  d   A,   Contra,   23   N.   Y.   224; 
Ptople  ex  rei.  Wcathrook  v.  Ogdenahurgk,  48 
N.  Y.  390;  Re  Romaine,  127  N.  Y.  80,  12  L. 
11  A.  401,  27  N.  E.  759 ;  People  ex  rel.  Jef- 
ferson V.  Smith,  88  N.  Y.  676;  Kirtland  v. 
Hotchkias,    100  U.  S.  491,  25  L.  ed.  558; 
8affinga  d  Loan  8oc.  v.  Multnomah  County, 
169  U.  8.  421,  42  L.  ed.  803,  18  Sup.  Ct. 
Rep.  392 ;  Re  Whiting,  150  N.  Y.  30,  34  L. 
R.  A.  232,  44  N.  E.  715;  Hertcy  v.  Rhode 
Uland  Locomotive  Works,  93  U.  S.  604,  23 
l^  ed.  1003 ;  Warner  v.  Jaffrwy,  96  N.  Y.  254, 
<8  Am.  Rep.  616;   Wahcorth  v.  Harris,  129 
U.  S.  365,  32  L.  cd.  715,  9  Sup.  Ct.  Rep.  340; 
Security  Trust  Co.  v.  Dodd,  173  U.  S.  628, 
*3  L.  ed.  835,  10  Sup.  Ct  Rep.  545;  Pull- 
man's  Palace  Car  Co.  v.  Pennsylvania,  141 
U.  S.  18,  35  L.  ed.  613,  3  Inters.  Com.  Rep. 
595,  11  Sup.  Ct  Rep.  876;  Chicago,  R.  /.  d 
f'  R.  Co.  V.  Sturm,  174  U.  S.  714,  43  L.  ed. 
^144,  10  Sup.  Ct  Rep.  797;  Acu?  Orleans  v. 
^^^mpel,   175  U.  S.  309,  44  L.  ed.   174,  20 
Sup.  Ct.  Rep.  110;  Clason  v.  New  Orleans, 
fO  La.  Ann.  1,  14  So.  306;  Bristol  v.  Wash- 
^gton  County,  177  U.  S.  133,  44  L.  ed.  701, 
^O  Sup.  Ct.  Rep.  585 ;  Re  Jefferson,  35  Minn. 
216,  28  N.  W.  250;  Eidmau  v.  Martinez,  184 
^.    S.  578,  46  L.  ed.  697,  22  Sup.  Ct  Rep. 
Slo  ;   Moore  v.  Ruckgaber,  184  U.  S.  593,  46 
*^.    ed.   705,  22   Sup.  Ct.   Rep.   521;    Orevea 
^-     Shau:,    173   Mass.   205,    53    N.    E.    372; 
^taWs  Estate,   151  Pa.   1,  25  Atl.  23,  28; 
'^^ijple    ex    rel.    Hoyt    v.    .Vetr    York    City 
^,yijunty  Tax  d  A.  Comrs.  23  N.  Y.  224; 
*^if*gmaH  County  v.  Leon<trd,  57  Kaji.  531, 
3*   1-..  R.  A.  810,  46  Pac.  960;  Allen  v.  AV 
i*o»i<,i  state  Bank,  92  Md.  509,  52  L.  R.  A. 
*^p.  48  AU.  78. 

.  The  sovereign  to  whom  resort  must  be  had 
'or  authority  to  reduce  the  deposit  to  pos- 
******»ion  may  impoee  a  tax  upon  the  right  to 
'^Uce  sucn  property  to  possession,  in  lieu 
^  absorbing  the  entire  deposit. 

^fager  v.  Grima,  8  How.  490,  12  L.  ed. 
11«8;  United  States  v.  Perkins,  163  U.  S. 
^^»  41  L.  ed.  287,  16  Sup.  Ct.  Rep.  1073. 
J^«  also  State  v.  Dalrymple,  70  Md.  294,  3 
Jt  H  A.  372,  17  Ail.  82:  Plummer  v.  Coler, 
J'S  U.  S.  116,  44  L.  ed.  998.  20  Sup.  Ct.  Rep. 
(i^  ;  Magoun  v.  Illinois  Trust  d  Sav.  Bank, 
4'^  U.  S.  288,  42  L.  ed.  1041,  18  Sup.  Ct. 
'^P.  594. 

1*he  statute  on  which  the  tax  is  predicated 
7^^^  not  impair  the  obligation  of  the  Con- 

.J^inney  v.  Nelson,  183  U.  S.  144,  46  L.  ed. 

^-^>,  22  Sup.  Ct.  Rep.  52 ;  Lehigh  Water  Co. 

];  Easton,  121  U.  S.  388,  30  L.  ed.  1050,  7 
°J»p.  Ct.  Rep.  916.  See  also  Central  Land 
Co.  V.  Laidley,  159  U.  S.  103,  40  L.  ed.  91, 
^8  Sup.  Ct.  Rep.  80;  McCuUough  v.  Vir- 
J'ma,  172  U.  S.  102,  43  L.  ed.  382,  19  Sup. 
Ct  Rep.   134. 

The  tax  is  not  rendered  unconstitutional 
^'^caiue  there  is  a  possibility  that  the  dcv 
<^ent's  estate  may  be  subjected  to  double 
taxation. 

Davidaon  t.  Nevo  Orleans,  96  U.  S.  97,  24 
L.  ed.  616;  Dyer  T.  Osborne,  11  K  I.  321, 
186  U.S. 


23  Am.  Rep.  460;  Frothingham  v.  Shaw,  176 
Mass.  59,  55  N.  E.  623;  People  v.  Home  Ins, 
Co.  92  N.  Y.  347;  Home  Ins.  Co.  v.  New 
York,  119  U.  S.  129,  SO  L.  ed.  350,  8  Sup. 
Ct  Rep.  1385;  Coe  v.  Errol,  116  U.  S.  524, 
29  L.  ed.  718,  6  Sup.  Ct  Rep.  475;  Knoul- 
ton  V.  Moore,  178  U.  S.  53,  44  L.  ed.  975,  20 
Sup.  Ct  Rep.  747. 

The  decision  sought  to  be  reviewed  does 
not  deny  full  faith  and  credit  to  any  public 
acts,  records,  or  judicial  proceedings  in  the 
state  of  Illinois. 

Bonaparte  v.  Baltimore  City  Appeal  Tax 
Ct.  104  U.  S.  592,  26  L.  ed.  845 ;  C.  N.  Nel- 
son Lumber  Co.  v.  Loraine,  22  Fed.  6J; 
Johnson  v.  Pouters,  139  U.  S.  156,  35  L.  ed. 
112,  11  Sup.  Ct.  Rep.  525;  Stacy  v.  Thrash- 
er, 6  How.  44,  12  L.  ed.  337. 

The  statute  does  not  deprive  the  plaintiff 
in  error  of  any  of  the  privileges  and  im- 
munities of  citizens  of  the  state  of  New 
York. 

Mager  v.  Orima,  8  How.  490,  12  L.  ed. 
1168;  Wallace  v.  Myers,  4  L.  R.  A.  171,  38 
Fed.  184,  Appeal  Dismissed,  in  154  U.  S. 
523,  38  L.  ed.  1080,  14  Sup.  Ct  Rep.  1155; 
Brown  v.  Houston,  114  U.  S.  622,  29  L.  ed. 
257,  5  Sup.  Ct.  Rep.  1091. 

The  act  does  not  deny  the  equal  protection 
of  the  law. 

Magoun  v.  Illinois  Trust  d  Sav.  Bank,  170 
U.  S.  283,  42  L.  ed.  1037,  18  Sup.  Ct.  Rej). 
594;  Orr  v.  Qilman,  183  U.  S.  278,  46  L.  ed. 
196,  22  Sup.  Ct.  Rep.  213. 

It  does  not  deprive  the  plaintiff  in  error 
of  her  property  without  due  process  of  law. 

Davidson  v.  New  Orleans,  96  U.  S.  97,  24 
L.  ed.  616;  Uagar  v.  Reclamation  Dist.  No. 
tOS,  111  U.  S.  701,  28  L.  ed.  569,  4  Sup.  Ct. 
Rep.  603;  Spencer  v.  Merchant,  125  U.  S. 
345,  31  L.  od.  763,  8  Sup.  Ct.  Rep.  921; 
Palmer  v.  McMahon,  133  U.  S.  660,  33  L. 
ed.  772,  10  Sup.  Ct  Rep.  324;  Lent  v.  Till- 
son,  140  U.  S.  316,  35  L.  ed.  419,  11  Sup.  Ct 
Rep.  825;  Pittsburgh,  C.  C.  d  St.  L.  R.  Co.  v. 
Backus,  154  U.  S.  421,  38  L.  ed.  1031,  14 
Sup.  Ct.  Rep.  1114;  Fallbrook  Irrig.  Dist. 
V.  Bradley,  164  U.  S.  1C8,  41  L.  ed.  392,  17 
Sup.  Ct.  Rep.  56;  Merchants*  d  Mfrs.  Nat. 
Bank  v.  Pennsylvania,  167  U.  S.  407,  42  L. 
ed.  236,  17  Sup.  Ct  Rep.  829. 

Mr.  Justice  Holmes  delivered  the  opin- 
ion of  the  court: 

This  is  a  writ  of  error  to  the  surro- 
gates' court  of  the  county  of  New 
York.  It     is     brought     to      review     a 

decree  of  the  court,  sustained  by  the 
!ip|)cllatc  division  of  the  supreme  court 
(69  App.  Div.  127,  74  N.  Y.  Supp.  508),  and 
by  the  court  of  appeals  (171  N.  Y.  682,  64 
N.  E.  1118),  levying  a  tax  on  the  transfer 
by  will  of  certain  property  of  Timothy  B. 
Blackstone,  the  testator,  who  died  domiciled 
in  Illinois.  The  property  consisted  of  a 
debt  of  $10,692.24,  due  to  the  deceased  by  a 
firm,  and  of  the  net  sum  of  $4,843,456.72. 
held  on  a  deposit  account  by  the  United 
States  Trust  Company  of  New  York.  The 
objection  was  taken  seasonably  upon  the 
Kicord  that  the  transfer  of  this  property 
could  not  be  taxed  in  New  York  oon&v%ti»x\^ 
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ly    with    the    Constitution    of    the    United  ly,  must  control  a  succession  of  that  kind. 

States.  Universal  succession  is  the  artificial  contia- 

The  deposit  in  question  represented  the  uance  of  the  person  of  a  deceased  by  an  ez- 

proceeds  of  railroad  stock  sold  to  a  syndi*  ecutor,  heir,  or  the  like,  so  far  aa  suceeMioo 

cate   and    handed    to   the    trust   company,  to  rights  and  obligations  is  concerned.  Itia 

which,   by  arrangement  with   the  testator,  a  fiction,  the  historical  origin  of  which  it 

held  the  proceeds  subject  to  his  order,  pay-  familiar  to  scholars,  and  it  is  thia  fiction 

ing  interest  in  the  meantime.     Five  days'  that  gives  whatever  meaning  it  baa  to  tba 

notice  of  withdrawal  was  required,  and  if  a  sabring   mohiUa  aequuntur   personam.    Bat 

draft  was  made  upon  the  company  it  gave  being  a  fiction  it  is  not  allowed  to  ctecim 

[203 jits  check  upon  one  of  its  banks  *of  deposit,  the  facts,  when  the  facts  become  importaaL 

The  fund  had  been  held  in  this  way  from  To  a  considerable,  although   more  or  len 

March  31,  1800,  until  the  testator's  death  varying,   extent  the  succession   determined 

on  May  26,  1000.    It  is  probable,  of  course,  by  the  law  of  the  domidl  is  reoogniaed  in 

that  he  did  not  intend  to  leave  the  fund  other    jurisdictions.    But   it   harcDy   needs 

there  forever,  and  that  he  was  looking  out  illustration  to  show  that  the  reooffniticm  is 

for  investments,  but  he  had  not  found  them  limited  by  the  policy  of  the  local  uiw.    An- 

when  he  died.    The  tax  is  levied  under  a  ciliary  administrators  pay  the  local  dd»ti 

statute  imposing  a  tax  "upon  the  transfer  before  turning  over  the  residue  to  be  dis- 

of  any  property,  real  or  personal.    .     .    .  tributed,  or  clistributing  it  themselves,  ac- 

2.  When  the  transfer  is  by  will  or  intestate  cording  to  the  rules  of  the  domicil.     The 

law,  of  property  within  the  state,  and  the  title  of  the  principal  administrator,  or  of  a 

decedent  was  a  nonresident  of  the  state  at  foreign    assignee    in    bankruptcy, — another 

tlie  time  of  his  death."    Laws  1806,  chap,  type  of  universal  succession, — is  admitted  in 

908,  §  220,  amended.  Laws  1807,  chap.  284,  but  a  limited  way  or  not  at  all.    See  Orapo 

3  Rev.  Stat  Codes  &  Gen.  Laws,  3d  ed.  1001,  y.  Kelly,  16  Wall.  610,  21  L.  ed.  430;  OMp- 

p.    3592.    The   whole  succession   has    been  man    v.    Mamufacturere'    Nat.    Bank,    IM 

taxed  in  Illinois,  the  New  Yoik  deposit  be-  Mass.  147-149,  30  N.  E.  610. 
ing  included  in  the  appraisal  of  the  estate.       Xo  come  closer  to  the  point,  no  one  doubts 

It  is  objected  to  the  New  York  tax  that  that  succession  to  a  tangible  chattel  may  be 

the  property  was  not  within  the  state,  and  taxed  wherever  the  property  is  found,  and 

that  the  courts  of  New  York  had  no  juris-  none  the  less  that  the  Uw  of  the  situs  ac- 

diction ;  that  if  the  propnerty  was  within  the  cepts  its  rules  of  succession  from  the  law  of 

state  it  was  only  transitorily  there  {Hays  the  domicil,  or  that  by  the  law  of  the  domi- 

V.  Pacifio  Mail  8.  8.  Oo,  17  How.  506,  500,  cil  the  chattel  is  part  of  a  univeraiiae  and 

COO,  15  L.  ed.  254,  255),  that  the  tax  im-  jg  taken  into  account  again  in  the  succession 

pairs  the  oblieation  of  contracts,  that  it  de-  tax  there.     Eidman  v.  Martinets,  184  U.  S. 

nies  full  faith  and  credit  to  the  judgment  573^  536,  587,  502,  46  L.  ed.  607,  702,  704, 

taxing  the  inheritance  in   Illinois,   that  it  22  Sup.  Ct  Rep.  515.     See  Mager  v.  Orima, 

deprives  the  executrix  and  legatees  of  pnvi-  g  How.  400,  403,   12  L.  ed.   1168;    Coe  v. 

leges  and  injmuniti^  of  citizens  of  the  state  Errol,  116  U.  S.  517,  524,  29  L.  ed.  715,  717, 

of  New  York,  and  that  it  is  contrary  to  the  g  gup.  ct.  Rep.  475 ;  Pullman's  Palace  Car 

14th  Amendment.  ^  Co,  v.  Pennsylvania,  141  U.  S.  18,  22,  36  L. 

In  view  of  the  state  decisions  it  must  be  ^  ^13^  qiq^  3  inters.  Com.  Rep.  695,   11 

assumed  that  the  New  York  statute  is  in-  g^p  ct.  Rep.  876;  Magoun  v.  IlUnois  Trust 

t^ded  to  reach  the  transf^  of  this  prop-  ^  ^^^   ^^„j^    ^q  xJ.  S.  283,  42. L.  ed.  1037, 

erty  if  it  can  be  reached  jy^eu?  Orleans  y,  jg  g^     ^t  Rep.  604;  New  Orleans  v.  Stem- 

fn'Sfn  'pV^tJ^-  fJu^L^^  h^^rJi  P^^>  175  U  S.  300,  44  L.  ed.  174,  20  Sup. 

20  Sup.  Ct.  Rep.  110;  Morley  v.  Lake  Shore  ru.    "o^^    nn     n^J^r^i  «    ti7^.i.;..^/^v.  n^^L^ 

&  M.  S.  R,  Co.  146  U.  S.  162.  166,  36  L.  ed.  ^'  ,^7^1  q  Sf^^i^  t    J^^m    ?n^     ^ 

925,   028,    13   Sup.   Ct   Rep.   64.     We  also  (y*  ^77  U  S.  133,  44  L.  ed   701,  20  Sup.  Ct 

must  take  it  to  liave  been  found  that  ths  ^P-  ^85;   and  for  state  daisions,  Re  Ro^ 

property  waa  not  in  transitu  in  such  a  sense  wiain«,  127  N.  Y.  80,  12  L.  R.  A.  401,  27  N. 

as  to  withdraw  it  from  the  power  of  ths  E.  760;  Callahan  v.  Woodhrtdge.  171  Mnm. 

state,    if    otherwise   the    right   to   tax   the  505,   6)    N.   E.    176;    Greves  v,   8haw,   178 

transfer  belonged  to  the  state.    The  prop-  Mass.  205,  53  N.  E.  372;  Allen  v.NattatMa 

erty  was  delayed  within  the  jurisdiction  of  ^*«*«  ^«wfc,  02  Md.  500,  62  L.  R.  A.  760. 

New   York   an   indefinite   time,   which   had  ^^  ^^^'  78. 

lasted  for  more  than  a  year,  so  that  this       No  doubt  this  power  on  the  part  of  two 

finding   at   least   was   justified.     Kelley   t.  states  to  tax  on  diflferent  •and  more  or  lei8[' 

Rhoads,    188   U.   S.    1,   ante,   369,   23   Sup.  inconsistent  principles  leads  to  some  hard- 

Ct  Rep.  259.     Both  parties  agree  with  the  ^hip.     It  may  be  regretted,  also,  that  one 

plain  words  of  the  law  that  the  tax  is  a  tax  and  the  same  state  should  be  seen  taxiu 

upon  the  transfer,  not  upon  the  deposit,  and  <>»  the  one  hand  according  to  the  fact  01 

we  need  spend  no  time  upon  that.    There-  power,  and  on  the  other,  at  the  same  time, 

fore  the  naked  question  is  whether  the  state  according  to  the  fiction  that,  in  successions 

has  a  right  to  tex  the  transfer  of  such  de-  after    death,    Mobilia   sequuntur    personam 

posit  by  will.  and  domicil  governs  the  whole.     But  theee 

[204J     *Thc  answer  is  somewhat  obscured  by  the  inconsistencies  infringe  no  rule  of  conatito- 

superficial  fact  that  New  York,  like  most  tional   law.     Coe  v.   Errol,   116  U.  8.  SlTy 

other    states,    recognizes    the    law    of     the  524,  29  L.  ed.  715,  717,  6  Sup.  Ct.  Rep.  476; 

domici}  bb  the  law  determining  the  right  of  Knowlton  v.  Moore,  178  U.  S.  41,  44  L.  edL 

universal  Bucceeaion,     The  domicil,  natural-  909,  20  Sup.  Ct.  Rep.  747. 
^^4  188  U.  «^ 
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The  question,  then,  is  narrowed  to  wheth- 
er a  distinction  is  to  be  taken  between  tan- 
gible chattels  and  the  deposit  in  this  case. 
There  is  no  doubt  that  courts  in  New  York 
and  elsewhere  have  been  loath  to  recognize 
a  distinction   for  taxincr  purposes   between 
what  commonly  is  called  money  in  the  bank 
and  ictual  coin  in  the  pocket.     The  practi- 
cal similarity  more  or  less  has  obliterated 
the  legal  difference.     Re  Haudayer,  150  N. 
Y.  37,  34  L.  R.  A.  235, 44  N.  E.  718 ;  New  Or- 
leant  v.  Siempel,  17ft  U.  S.  309,  310,  44  L. 
ed.  174,   178,  20  Sup.   Ct.  Rep.   110;   City 
^at.  Bank  v.  Charles  Baker  Co,  180  Mass. 
iO,  42,  61  N.  £.  223.    In  view  of  these  cases 
<tnd  the  decision  in  the  present  case,  which 
followed   them,   a   not  very   successful   at- 
tempt was  made  to  show  that  by  reason  of 
the  facts  which  we  have  mentioned,  and  oth- 
^i^j  the  deposit  here  was  unlike  an  ordinary 
<lfspo8it  in  a  bank.     We  shall  not  stop  tx» 
<^acus8  this  aspect  of  the  case,  because  we 
Peeler  to  decide  it  upon  a  broader  view. 

If  the  transfer  of  the  deposit  necessarily 
^^pends  upon  and  involves  the  law  of  New 
^^rk  for  its  exercise,  or,  in  other  words,  if 
*^e  transfer  is  subject  to  the  power  of  the 
•t^te  of  New  York,  then  New  York  may  sub- 
ject the  transfer  to.  a  tax.     United  States 
-    Perkins,  163  U.  S.  625,  628,  629,  41  L. 
".  287,  288,  16  Sup.  Ct  Rep.  1073;  M'Cul- 
\gh  v.  Maryland,  4  Wheat.  316,  429,  4  L. 
579,  607.     But  it  is  plain  that  the  trans- 
1"  does  depend  upon  Uie  law  of  New  York, 
**^3t  because  of  any  theoretical   speculation 
^oncerninff  the  whereabouts  of  the  debt,  but 
^**^ca.uRe  <3  the  practical  fact  of  its  power 
'^^er  the  persbn  of  the  debtor.     The  princi- 
l>^e  has  been  recognized  by  this  court  with 
■"^ard  to  garnishments  of  a  domestic  debtor 
VJ   an   absent  defendant.     Chicago^  R.  1,  d 
'*.  H.  Co.  V.  Sturm,  174  U.  S.  710,  43  L.  ed. 
*J44,  19  Sup.  Ct  Rep.  797.     See  Wyman  v. 
^^ilstead,  109  U.  S.  654,  sub  nom.  Wyman 
Y-  United  States  ew  rel.  Halstead,  27  L.  ed. 
*<>Q8,  3  Sup.  Ct.  Rep.  417.     What  gives  the 
^<*t  validity?    Nothing  but  the  fact  that 
%lie  law  of  the  place  where  the  debtor  is  will 
J  **^ke  him  pay.     It  does  not  •matter  that  the 
^^w  would  not  need  to  be  invoked  in  the 
Particular  case.     Most  of  us  do  not  commit 
^Hmes,  yet  we  nevertheless  are  subject  to 
^e  criminal  law,  and  it  affords  one  of  the 
^^tives  for  our  conduct     So,  again,  what 
^iiableB  any  other  than  the  very  creditor  in 
Pi'oper  person  to  collect  the  debt?     The  law 
^  tne  same  place.     To  test  it,  suppose  that 
^ew  York  should  turn  back  the  current  of 
^^slation,   and   extend    to   debts   the   rule 
^Ul  applied  to  slander,  that  actio  personalis 
^Oritur  cum  persona^  and   should   provide 
^at  all  debts  hereafter  contracted  m  New 
*ork   and   payable   there   should    be  extin- 
^ished  by  the  death  of  either  party.    Leav- 
^    constitutional    considerations    on     one 
*ide,  it  is  plain  that  the  right  of  the  foreign 
creditor  would  be  gone. 

Power  over  the  person  of  the  debt/)r  con- 
J«r8  jurisdiction,  we  repeat.  And  this  be- 
iig  so,  we  perceive  no  better  reason  for 
•Jttiying  the  right  of  New  York  to  impose  a 
succession  tax  on  debts  owod  by  its  citizens 
188  U.  •. 


than  upon  tangible  thattf'ls  found  within 
the  state  at  the  time  of  the  death.  The 
maxim,  Afohilia  sequuntur  personam,  has 
no  more  truth  in  the  one  case  than  in  the 
other.  When  logic  and  the  policy  of  a  state 
conflict  with  a  fiction  due  to  historical  tra- 
dition, the  fiction  must  give  way. 

There  is  no  conflict  between  our  views 
and  the  point  decided  in  the  case  reported 
under  the  name  of  State  Taw  on  Foreign' 
held  Bonds,  15  Wall.  300,  sub  nom.  Cleve- 
land, P.  d  A.  R.  Co.  V.  Pennsylvania,  21  L. 
ed.  179.  The  taxation  in  that  case  was  on 
the  interest  on  bonds  held  out  of  the  state. 
Bonds  and  negotiable  instruments  are  more 
than  merely  evidences  of  debt  The  debt  is 
inseparable  from  the  paper  which  declares 
and  constitutes  it,  by  a  tradition  which 
comes  down  from  more  archaic  conditions. 
Bacon  v.  Hooker,  177  Mass.  335,  337,  58  N. 
E.  1078.  Therefore,  considering  only  the 
place  of  the  property,  it  was  held  that  bonds 
held  out  of  the  state  could  not  be  reached. 
The  decision  has  been  cut  down  to  its  pre- 
cise point  by  later  cases.  Savings  d  L.  Soo, 
V.  Multnomah  County,  169  U.  S.  421,  428, 
42  L.  ed.  803,  805,  18  Sup.  Ct  Rep.  392; 
Aeir  Orleans  v.  Stempel,  175  U.  S.  309,  319, 
320,  44  L.  ed.  174,  180,  20  Sup.  Ct  Rep. 
110. 

In  the  case  at  bar  the  law  imposing  the 
tax  was  in  force  before  the  deposit  was 
made,  and  did  not  impair  the  obligation  of 
the  contract,  if  a  tax  otherwise  lawful  ever 
can  be  said  to  have  that  effect.  Pinney  v. 
Nelson,  183  U.  S.  144,  147,  46  L.  ed.  125, 
127,  22  Sup.  Ct  Rep.  52.  The  fact  *that  two[207] 
states,  dealing  each  with  its  own  law  of  suc- 
cession, both  of  which  the  plaintiff  in  error 
has  to  invoke  for  her  rights,  have  taxed  the 
right  which  they  respectively  confer,  gives 
no  cause  for  complaint  on  constitutional 
;  grounds.  Coe  v.  Errol,  116  U.  S.  517,  524, 
29  L.  ed.  715,  718,  6  Sup.  Ct  Rep.  475; 
Knoxclton  v.  Moore,  178  U.  S.  5.3,  44  L.  ed. 
975,  20  Sup.  Ct.  Rep.  747.  The  universal 
succession  is  taxed  in  one  state,  the  singular 
succession  is  taxed  in  another.  The  plain- 
tiff has  to  make  out  her  right  under  both 
in  order  to  get  the  money.  See  Adams  v. 
Uatchclder,  173  Mass.  268,  53  N.  E.  824. 
The  same  considerations  answer  the  argu- 
ment that  due  faith  and  credit  are  not  given 
to  the  judgment  in  Illinois.  The  tax  does 
not  deprive  the  plaintiff  in  error  of  any  of 
the  privileges  and  immunities  of  the  citi- 
zens of  New  York.  It  is  no  such  depriva- 
tion that  if  she  had  lived  in  New  Yonc  the 
tax  on  the  transfer  of  the  deposit  would 
have  been  part  of  the  tax  on  the  inheritance 
ajs  a  whole.  See  Mager  v.  Grima,  8  How. 
490,  12  L.  ed.  1168;  Brown  v.  Houston,  114 
U.  S.  622,  635,  29  L.  ed.  257,  261,  5  Sup. 
Ct.  Rep.  1091;  Wallace  v.  Myers,  4  L.  R.  A. 
171,  38  Fed.  184.  It  does  not  violate  the 
14th  Amendment  See  Magoun  v.  Illinois 
Trust  d  Sav.  Bank,  170  U.  S.  283,  42  L.  ed. 
1037,  18  Sup.  Ct  Rep.  594.  Matters  of 
state  procedure  and  the  correctness  of  the 
New  York  decree  or  judgment,  apart  from 
specific  constitutional  objections,  are  not 
cjpen  here.     As  we  have  said,  the  question 

445 


207-209 


Supreme  Court  of  the  United  States. 


Oct.  Tkbm, 


whether  the  property  was  to  bo  reganled  as 
in   transitu,  if  material,  must  be  regarded 
as  found  aji^ainst  the  plaintiff  in  error. 
Decree  affirmed, 

Mr.  Justice  Wlilte  dissents. 


Rrvcracd  and   remanded,  with   instructionft 
to  grant  a  new  trial. 

See  same  case  below,  46  C.  C.  A.  668,  107 
Ted.  834. 


[208]  •CONNECTICUT  MUTUAL  LIFE  INSUR- 
ANCE COMPANY,  Petitioner, 

V. 

SALLIE  E.  HILLMON. 

(Se«  B.  C.  Reporter's  ed.  208-220.) 

Appeal  —  objection  to  peremptory  challen- 
ges —  tchcn  available  —  eufficienoy  of  ex- 
ception —  instructions  —  evidence  —  dec- 
larations of  conspirators. 

1.  The  objection  that  pluintiff  on  the  trial  of 
two  co!!8oli(]ated  cases  was  allowed  six.  In- 
stead of  three,  peremptory  challeoges,  is  not 
available  to  a  defendant  who  used  but  two 
of  the  three  peremptory  challenges  to  which, 
under  U.  S.  Rev.  Stat.  |  815  (U.  8.  Comp. 
Stat.  1001,  p.  C29),  It  was  entitled. 

2.  An  exception  to  the  refusal  to  give  a  re- 
quested instruction  is  sufficient  to  raise  the 
question  of  the  propriety  of  that  portion  of 
the  general  charge  which  affirms  the  con- 
trary of  such  request. 

8.  A  requested  Instruction  that  an  affidavit  pro- 
duced by  defendant  on  cross-examiuntlon,  to 
imprach  the  credibility  of  the  witness  who 
made  it,  may  be  considered,  in  connection 
with  the  affiant's  deposition,  as  evidence 
against  the  plaintiff  of  the  facts  therein 
stated  under  oath,  with  like  effect  as  his 
deposition, — should  be  given  where  such  af- 
fidavit is  Introduced  in  evidence  by  plaintiff 
on  the  cross-examination  of  another  witness. 

4.  Declarations  of  the  parties  to  an  alleged  con- 
spiracy by  an  insured  and  others  to  defraud 
an  insurance  company,  which  relate  to  their 
purpose  and  were  made  about  the  time  the 
policy  was  taken  out,  are,  where  there  is  evi- 
dence of  the  existence  of  the  conspiracy,  ad- 
missible In  evidence  against  the  beneficiary 
In  a  suit  on  such  policy,  although  ahe  Is  not 
alleged  to  have  been  a  party  to  such  con- 
spiracy. 

[No.  94.] 

Argued    Vovember    IS,    Ih    ^902,    Decided 
February  2,  190S. 

ON  WRIT  of  Certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for  the 
Eighth  Circuit  to  review  a  judgment  which 
affirmed  a  judgment  of  the  Circuit  Court 
for  the  District  of  Kansas  in  favor  of  plain- 
tiff in  a  suit  on  a  policy  of  life  insurance. 

NoteT — On  the  nufftvieuru  of  exec  it  t  ion  *t — sr<? 
notes  to  St.ite  v.  Hope  fMo.)  8  L.  R.  A.  (508: 
Shinners  v.  Proprietors  of  Ix>ck8  &  Cannl.s 
(Ma-ss.)  12  L.  R.  A.  r»n4  :  and  Moore  v.  Rank 
of  Metropolis,   10   L.  ed.   U.   S.   172. 

On  ihc  adinissihititf/  of  arts  and  drrlarationM 
of  conspirators — see  notes  to  (^su^y  v.  (Cincin- 
nati Typographical  Union  No.  ^  (C.  C.  S.  1). 
Ohio)  12  L.  R.  A.  197 ;  Tipple  v.  McQuadi- 
rN.  \^  1  L.  R.  A.  273;  ond  Uncoln  v.  Claflln. 
in  U  ed.  U.  8.  lOQ. 
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Statement  by  Mr.  Justice  Browmt 
This  was  an  action  begun  July  13,  1880, 
by  Sallie  E.  Hillmon,  in  the  circuit  court 
of  the  United  States  for  the  district  of  Kan- 
sas, to  recover  the  amount  of  a  policy  of  in- 
surance ($5,000),  issued  bv  the  company 
March  4,  1879,  upon  the  life  of  John  W. 
Ilillmon,  her  huslmnd,  in  which  the  plain- 
tiff was  named  as  beneficiary.  Plaintiff 
made  the  usual  allegations  of  complianoo 
with  the  terras  of  the  policy,  and  averred 
that  the  assured  had  died  March  17,  1870, 
thirteen  days  after  the  policy  waa  issued, 
and  that  due  proofs  had  been  forwarded  to 
the  company.  Other  actions  were  alao 
brought  against  the  New  York  Life  Insur- 
ance Company  and  the  Mutual  Life  Insur- 
ance Company  of  New  York,  upon  policie* 
of  insurance  is.<4ued  by  them  *u|)on  tlic  8ame[8fl 
life,  which  actions  were  subsequently  com- 
promised. 

Defendant  interposed  a  general  denial, 
and  for  a  special  defense  set  up,  in  sub- 
stance, that  on  or  before  November  30,  1878, 
John  W.  Uillmon,  John  II. .  Brown,  Levi 
Baldwin,  and  divers  other  persons  to  de- 
fendant unknown,  fraudulently  conspiring 
to  chea.t  and  defraud  defendant,  procured  a 
large  amount  of  insurance  on  the  life  of  Hill- 
mon,  to  wit:  $10,000  in  the  New  York  Life, 
by   policy  dated  November  30,    1878;    $10.- 

000  in  the  Mutual  Life,  by  policy  dated 
December  10,  1878;  and  $5,000  in  the  Con- 
necticut Mutual  Life,  by  the  policy  in  suit, 
date<l  March  4,  1879;  that  thereafter,  in 
pursuance  of  such  conspiracy.  Hillroon, 
Brown,  and  Baldwin  falsely  represented  to 
defendant  and  others  tliat  said  Hillmon  had 
died,  and  that  a  certain  dead  body  which 
they  had  procured  was  that  of  Hillmon, 
whereas  in  truth  Hillmon  ''was  not  and  it 
not  dead,"  but  has  kept  himself  concealed 
under  assumed  names  for  the  purpose  of 
consummating  the  conspiracy. 

As  a  third  defense  the  company  set  up  a 
release  by  plaintiff  of  all  her  claims  against 
it  under  the  policies. 

Actions  having  been  b^un  upon  all  three 

of  these  policies,  an  order  was  entered  July 

14,  1882,  consolidating  them  for  trial.     Two 

trials    of   the    three   consolidated   cases  re- 

I  suited    in    disagreements    of    the  junr.     On 

I  February  29,  1888,  judgments  .in  each  were 

i  rendered  for  the  plaintifJT,  which,  upon  writs 

of  error,  were  reversed  by  this  court  and  the 

cases  remanded  for  a  new  trial.     145  U.  S. 

i  285,  36   L.    ed.    707,    12    Sup.  Ct.  Rep.  900. 

1  The  material  facts  of  the  case  are  fully  set 
forth  in  that  report,  and  will  not  be  here 
repeated,  except  so  far  as  they  are  pertinent 

i  to  the  questions  before  this  court  for  oon- 
'  sideration.  After  two  more  trials  of  the 
consolidated  cases,  which  resulted  in  dis- 
agreements of  the  jury,  a  compromise  was 
etTected  between  tlie  plaintiff  and  the  New 
York  Life,  which  was  followed  by  dismissaL 
of  the  action  a^nst  that  company.     There^ 
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after,  and  on  January  9,  1895,  an  order  pre- 
vioufily   entered    consolidating   the   two  re- 
maining actions  for  trial  was  continued  in 
iorce  nffainst  the  objection  of  each  defend- 
ant, and  the  consolidated  cases  again  came 
on  for   trial,    resulting   iji   separate    judg- 
ments  November    18,    1899,    against    both 
t810] companies.   To  reverse  •this,  defendant  sued 
out  a  writ  of  error  from  the  circuit  court 
uf  appeals,  and  upon  hearing  in  that  court 
the  judgment  was  affirmed  with  one  dissent. 
46  C.  C.  A.  668,  107  Fed.  834.     The  Mutual 
life  sued  out  a  similar  writ  of  error,  but 
compromised  the  case  before  it  was  heard  in 
the  circuit  ctnirt  of  appeals. 

ifr.  William  G.  Beale  argued  the  cause, 
«nd,  with  Messrs.  Buell  McKeever,  Gilbert 
^-  /'or/cr,  and  James  W.  Green,  filed  a  brief 
'or  petitioner : 

If,  as  between  the  plaintiff  and  each  de- 
fendant, the  parties  could  not,  as  to  the  same 
J*"7,  b<»  given  their  exiict  rights  on  the  one 
najid  and  limited  to  their  exact  rights  on 
^•e  other,  tlie  only  alternative  was  S>  sever 
the  causes  and  try  them  separately. 

Strohy.  Hinehman,  37  Mich.  490:  State  v. 
^ouffhion,  51  Vt.  365;  Cruce  v.  State,  59 
^.  90. 

^f  one  consenting  to  a  joint  trial  does  not 
^^ive  a  right,  a  fortiori  one  who  is  com- 
Mled  against  his  will  to  a  joint  trial  ought 
"^t  to  be  deprived  of  it. 

^tate  V.  Durein,  20  Kan.  001. 
^^e  right  of  peremptory  cliallenge  on  the 
^\t   of  defendants   cannot  be  abridged   by 
'^lit-ing  cases  for  trial. 

United  States  v.  Marchant,  12  Wheat.  480, 
^  I-.  ed.  700. 

Equally  the  conclusion  has  been  repudiat- 
^  t.hat  the  peremptory  challenges  of  tlic 
1^*^  or  of  a  plaintiff  can  be  multiplied  by 
^*^    same  process. 

•J,  ^J^ompson,  Trials,  §  45 ;  ProfTatt,  Jury 
^^a.1,  §  164;  Savage  v.  State,  18  Fla.  909; 
^^Qgins  V.  State,  1  Loa,  738;  Mahnn  v. 
i^^^e,  10  Ohio,  234;  State  v.  Earle,  24  La. 
'^'^n.  38,  13  Am.  Rep.  109;  Schoefflcr  v. 
^*^te,  3  Wis.  823. 

^y  the  error  committed  in  granting  the 
P^^intifT  below  too  many  challenges  it  is  to 
^  presumed,  in  the  absence  of  proof  to  the 
^^'^trary,  that  petitioner  wius  injured.  An 
^I'ror  will  not  be  regarded  as  harmless  un- 
?^5»  it  affirmatively  appears  so  clearly  as  to 
^  beyond  doubt  that  it  was  not  and  could 
'^t  have  been  prejudicial. 

t^ccry  V.  Cray,  5  Wall.  795,  18  L.  ed.  053; 
^^Imer  v.  Higley,  110  U.  S.  47,  28  L.  ed.  02, 
^  Sup.  CL  Rep.  471. 

The  connection  of  the  individuals  in  the 

^**lawful  enterpri.se  being  shown,  every  act 

*nd  declaration  of  each  member  of  the  con- 

•  ^*'t\oracy  in  pursuance  of  the  original  con- 

^Hed  plan,  and  with  reference  to  the  com- 

'^^on  object,  is,  in  contemplation  of  law,  the 

M.  and    declaration   of    them    all.    and    is 

^ercfore  original  evidence  as  against  each 

<>f  them. 

i  Grecnl.  Ev.  §  184a;  King  v.  Hardwick, 
llEast,  578;  Lincoln  v.  CUtflin,  7  Wall.  132, 
19  L.  ed.  106;  Wihorg  v.  United  States,  103 
188  U.S. 


U.  S.  632,  41  L.  ed.  289,  16  Sup.  Ct.  Rep. 
1127,  1197;  State  v.  Johnson,  40  Kan.  266, 
19  Pac.  749 ;  State  v.  Rogers,  54  Kan.  683, 
39  Pac.  219;  Cuyler  v.  McCartney,  40  N.  Y. 
221;  Walsh  v.  People,  88  N.  Y.  458;  Smith 
V.  National  Ben.  Soc.  123  N,  Y.  85,  9  L.  R. 
A.  616,  25  N.  E.  197;  State  v.  Thompson, 
69  Conn.  720,  38  Atl.  868 ;  State  v.  Spalding, 
19  Conn.  237,  48  Am.  Dec.  158;  People  y. 
Rentley,  75  Cal.  407,  17  Pac.  436;  State  v. 
Walker,  98  Mo.  95,  9  S.  W.  646,  11  S.  W. 
1133;  Hart  v.  Hicks,  129  Mo.  99,  31  S.  W. 
351;  State  v.  Winner,  17  Kan.  298;  Spies 
V.  People,  122  111.  1,  229,  12  N.  E.  865,  17  N. 
E.   898. 

Under  this  rule  all  evidence  is  relevant 
and  admissible,  which  tends  to  show  motive 
and  preparation  for  what  was  done,  or 
which  furnishes  indications  of  what  waB 
passing  in  the  party*8  mind  upon  that  sub- 
ject. 

Stephen,  EHgest  of  Ev.  p.  19. 

Concurrently  with  this  runs  this  principle 
in  most  cases,  that  statements  or  other  ut- 
terances are  admissible  where  the  material 
point  is  that  under  the  circumstances  the 
statement  was  made,  and  not  that  in  itself  it 
was  true  or  false. 

1  Greenl.  Ev.  §  101 ;  Mutual  L.  Ins.  Co.  v. 
Hillmon,  145  U.  S.  296,  36  L.  ed.  710,  17 
Sup.  Ct.  Rep.  909. 

This  conspiracy  is  still  pending,  and  will 
so  continue  aj3  long  as  these  suits  to  enforce 
the  fraudulent  contract  are  being  prosecuted 
l)y  this  plaintiff. 

Jack  V.  Mutual  Reserve  Fund  Life  Asso. 
51  C.  C.  A.  36,  113  Fed.  49. 

Tlie  defendant  having  carefully  reserved 
exception  to  the  ruling  of  the  court  in  re- 
fusing an  instruction  asked  for,  it  was  not 
then  necessary  to  except  again  to  that  por- 
tion of  the  charge  which  embodied  a  con- 
trary statement  of  the  law. 

Long-Bell  Lumber  Co.  v.  Stump,  30  C.  0. 
A.  260,  57  U.  S.  App.  546,  86  Fed.  574. 

When  the  plaintiff  put  in  evidence,  and  the 
court  admitted  without  objection,  the  sworn 
statement  of  a  witness,  the  plaintiff  then 
repiesented  the  witness  to  be  credible  as  to 
that  statement,  assumed  the  responsibility 
for  his  veracity,  and  became  estopped  to  im- 
peach his  allegations. 

1  Greenl.  Ev.  §  442. 

Messrs.  Gilbert  E.  Porter,  Willicim  d, 
Beale,  James  W.  Green,  and  Edward  8.  Ish- 
am  filed  a  brief  in  support  of  the  petition 
for  certiorari. 

Mr.  L.  B.  Wheat  argued  the  cause,  and, 
with  Messrs.  C.  F.  Hutchings  and  John  H, 
Attcood,  filled  a  brief  for  respondent: 

After  the  juiy  were  all  in  the  box,  the 
plaintiff  in  error  still  had,  but  waived,  a 
peremptory  challenge,  and  thereby  accepted 
the  twelve  men  in  the  box;  this  was  tajita- 
inount  to  a  waiver  of  all  objections  to  any 
thereof. 

Florence,  E.  D.  d  W.  V.  R.  Co.  v.  Ward, 
29  Kan.  354. 

Tliere  is  a  wide  difference  between  over- 
ruling a  challenge  that  a  party  is  entitled 
to,  and  sustaining  a  challen:|gb  WvvX  «i.  \A3^:^ 
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is  not  entitled  to;  and  it  is  generally  held 
that  it  is  not  substantial  error  to  excuse 
a  juror  upon  a  challenge  based  upon  in- 
sufTicient  grounds,  where  an  unexceptionable 
jury  hajB  been  obtained, — and  especially 
where  the  complaining  party  has  not  ex- 
hausted his  peremptory  challenges. 

Stout  V.  hyatt,  13  Kan.  232;  Atchi8<m,  T. 
d  8,  F.  R.  Co,  V.  Frankliny  23  Kan.  74; 
Northern  P,  R,  Co.  v.  Herbert,  116  U.  S. 
642,  29  L.  ed.  756,  6  Sup.  Ct.  Rep.  590; 
Hopt  V.  Utah,  120  U.  S.  430,  30  L.  ed.  708, 
7  Sup.  Gt  Rep.  614;  Spies  v.  Illinois,  123 
U.  S.  131,  31  L.  ed.  80,  8  Sup.  Ct.  Rep.  21. 

A  written  statement  which  only  purports 
to  be  a  narrative  of  past  transactions  can- 
not be  evidence,  either  of  a  conspiracy,  or  d 
anything  therein  stated. 

Logan  v.  United  States,  144  U.  S.  309,  36 
L.  ed.  445,  12  Sup.  Ct.  Rep.  617;  State  v. 
Johnson,  40  Kan.  268,  19  Pac.  749 ;  Connecti- 
cut Mut.  L.  Ins.  Co.  v.  Hillmon,  46  C.  C.  A. 
668,  107  Fed.  839;  People  v.  Collum,  122  Cal. 
186,  54  Pac.  589 ;  State  v.  Hinkle,  33  Or.  93, 
54  Pac.  155;  Sparf  v.  United  States,  156 
U.  S.  56,  39  L.  ed.  345,  15  Sup.  Ct.  Rep.  273. 

A  matter,  the  validity  of  which  is  at  is- 
sue in  legal  proceedings,  cannot  be  set  up  as 
a  bar  thereto. 

Broom,  Le^l  Maxims,  4th  London  ed.  6th 
Am.  ed.  p.  128. 

A  transaction  between  two  parties  ought 
not  to  operate  to  the  disadvantage  of  a 
third. 

Broom,  Legal  Maxims,  4th  London  ed.  6th 
Am.  ed.  p.  704. 

The  supposed  statements  of  Baldwin  were 
n>ere  hearsay,  and  not  admissible. 

2  Jones,  Ev.  673-681,  §5  299-302;  1 
Greenl.  Ev.  §  124. 

The  opening  statement  is  conclusive 
against  plaintiff  in  error  that  it  did  not 
claim,  and  went  into  the  trial  on  the  prop- 
osition and  statement  that  it  did  not  claim, 
that  defendant  in  error  was  party  to  any 
fraud  or  conspiracy. 

Lindley  v.  A  tchison,  T.  d  S.  F.  R.  Co.  47 
Kan.  432,  28   Pac.  201;    Oscanyan  v.   Win 
Chester  Repeating  Arms  Co.   103  U.  S.  201, 
26  L.  ed.  539. 

The  excluded  statements  of  T^vi  Baldwin 
were  not  competent  against  defendant  in 
error  under  any  rule  of  law  in  relation  to 
conspiracy. 

State  v.  Johnson,  40  Kan.  208,  19  Pac. 
749;  Logan  v.  United  States,  144  U.  S.  309, 
36  L.  ed.  445,  12  Sup.  Ct.  Rep.  617;  Con- 
necticut Mut.  L.  Ins.  Co.  V.  Hillmon,  46  C. 
C.  A.  668,  107  Fed.  830. 

The  declarations  of  co-conspirators,  to  be 
admissible  against  other  than  the  one  mak- 
ing them,  must  of  course  be  made  in  further- 
ance of,  and  not  in  frustration  of,  the  com- 
mon object;  and  the  existence  of  the  con- 
spiracy cannot  be  shown  by  the  admission 
or   declaration  of   one   conspirator. 

1  Jones,  Ev.  {  255. 

To    make    the    declarations    of    one    con- 
spirator evidence  against,  the  others,   they 
must  be  made  in   furtherance  of  the  com- 
moa  crJinimtl  design.     Mere  admissiona  of 


narrations  of  what  has  taken  place,  whidi 
have  no  tendency  to  promote  the  common 
criminal  intent,  arc  inadmissible  against 
anyone  but  him  who  made  it. 

State  V.  Johnson,  40  Kan.  268,  19  Piae. 
749. 

It  w*M  not  competent  to  prove  by  oonwr- 
sation  between  Baldwin  and  Crew  that  Bald- 
win had  previously  paid  part  of  the  prem- 
iums; that  would  be  a  narrative  of  pnss 
transactions. 

Ibid. 

It  was  not  competent  to  prove  by  aajr- 
thing  he  said  that  he  was  or  had  been  the 
agent  of  defendant  in  error.  Agency  cmnr 
not  be  thus  proved. 

Donaldson  v.  Everhart,  50  Kan.  718,  32 
Pac.  405 ;  St.  Louis  d  S.  F,  R.  Co.  v.  Kin- 
man,  49  Kan.  631,  31  Pac.  126. 

Mr.  Justice  Browa  delivered  the  opinion 
of  the  court: 

We  shall  liave  occasion  to  notice  hut  few 
of  the  108  assignments  of  errors  in  this 
case. 

1.  Several  of  these  relate  to  an  order  of 
consolidation,  and  to  the  ruling  of  the  court 
eiving  to  the  plaintiff  six  peremptoij  ehal- 
Icnses  to  the  jury,  while  each  defendiuit 
had  but  three. 

On  June  14,  1882,  the  three  original  cnaes 
^ere  first  consolidated  for  trial,  and  so  re- 
mained through  all  the  trials  which  took 
place  prior  to  the  settlement  with  the  New 
York  Life.  The  proprietor  of  this  consolida- 
tion was  affirmed  by  this  court  upon  its 
first  appearance  here  in  145  U.  S.  285,  36 
L.  ed.  707,  12  Sup.  Ct.  Rep.  909.  A  stipu- 
lation appears  to  have  been  entered  into 
October  16,  1899,  between  the  attorneys  lor 
the  plaintiff  and  the  attorneys  for  the  three 
defendants,  to  set  aside  the  order  of  ooa- 
solidation,  and  a  motion  was  made  for  «a 
order  to  that  effect,  which  was  overruled, 
and  the  order  of  consolidation  was  continued 
in  force  as  to  the  two  remaining  defend- 
ants. It  would  seem  that  the  court  refused 
to  be  controlled  by  the  stipulation.  We  sss 
00  reajson  to  doubt  the  propriety  of  this  or- 
der, nor  does  it  appear  to  have  been  seriously 
contested.  But  its  effect  upon  the  number 
of  peremptory  challenges  to  which  the  de- 
fendant was  entitled  is  made  the  suhject  of 
dispute.  Upon  the  former  hearing  of  this 
case  it  was  held  that  the  consolidation  of 
the  tliree  cases  there  considered  *did  not  im-[S] 
pair  the  right  of  each  of  the  three  defend- 
ojits  to  tliree  peremptory  challenges  under 
Rev.  Stat.  {  819  (U.  S.  Comp.  SUt.  IWl, 
p.  629).  But  the  question  was  left  unde- 
cided whether  the  right  of  the  plsintiif  was 
multiplied,  so  that  she  became  ttititled  oa 
the  last  trial  to  six  peremptory  cballeqgeiy 
or  only  to  three. 

The  circuit  court  was  of  opinion  th*t»  M, 
under  our  ruling,  the  two  defendants  weie, 
under  Rev.  SUt  {  810  (U.  8.  Oomp.  Stnt 
1901,  p.  629),  each  entitled  to  three  perenm- 
tory  challenges,  or  six  in  the  aggregate,  the 
plaintiff  was  also  entitled  to  six.  TMs  is 
the  converse  of  the  proposition  estahUshed 
by  this  court  when  tne  ease  was  first  here. 

18SU.S. 
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Tlie  ftrgmnent  of  the  defendant  in  this  con- 
nection is  that  under  the  ruling  of  the  court 
eieh  defenduit  was  treated  as  one  party 
and  the  plaintiff  as  two  parties;  that  it 
fa^e  the  plaintiff  more  challenges  than  she 
would  haTe  had  in  one  case,  treating  the 
causes  of  action  as  distinct,  and  the  plain- 
tiff entitled  to  her  three  challenges  in  each 
turn,  with  the  resnlt  that  each  defendant, 
irithoot  its  consent,  and  against  its  protest, 
^ts  compelled  to  try  its  own  cause  before  a 
Jury  to  which  it  was  ffiven  only  one  half  as 

nperem]>tory  challenges  as  were  given 
e  plaintiff.  The  consequence  wajs  that 
each  defendant  was  prejudiced  by  the  fact 
that  every  additional  peremptory  challenge 
allowed  to  the  plaintiff  berond  three  makes 
irbitrarily  a  vacancy  which  may  be  filled 
in  spite  A  the  defendant  by  a  juror,  whom 
it  might  and  would  have  challenged  if  it 
bad  an  opportunity  to  do  sa  The  sub- 
stance of  tne  argument  is  that,  it  having 
been  held  upon  the  former  hearing  here, 
that  each  defendant  lost  no  right  oy  the 
consolidation,  and  was  entitled  to  as  many 
challenges  as  if  no  such  consolidation  had 
taken  place,  the  plaintiff  was  not  entitled  to 
toy  more  challenges  than  she  would  have 
been  entitled  to  in  case  the  consolidation 
bad  not  taken  place.  Quite  a  number  of 
cases  are  cited  in  support  of  this  proposi- 
tion: Savage  v.  State,  18  Fla.  909;  Wig- 
fina  V.  State,  1  Lea,  738;  Mahan  v.  State, 
10  Ohio,  234 ;  State  v.  Earle,  24  La.  Ann. 
38,  13  Am.  Rep.  109;  Schoeffler  v.  State,  3 
Wis.  823;  Thompson,  Trials,  {  45;  Proffatt, 
Trial  by  Jury,  {  164.  The  case  of  Spiea  v. 
Peopte,  122  111.  1,  12  N.  E.  865,  17  N.  E. 
898,  is  to  the  contrary. 

Conceding  that  the  great  weight  of  au- 
[812]thority  supports  the  •proposition  of  the  de- 
fendant, we  are  still  of  opinion  that  it  is  not 
entitled  to  take  advantage  of  it,  inasmuch 
u  it  made  but  two  peremptory  challenges, 
waivinff  its  risht  to  a  third,  and  thereby  ac- 
JjBiesced  in  Uie  composition  of  the  j^ui7* 
llie  only  effect  of  allowing  the  plaintiff  six 
peremptory  challenges  was  to  put  three 
Additional  men  upon  the  jury,  which  the  de- 
fendant could  no^  challenge,  and  if  it  had 
exhaotted  its  peremptory  challenges  it 
inight  perhaps  claim  to  have  been  preju- 
diced by  the  fact  that  three  men  had  been 
put  npon  the  jury  which  it  was  not  entitled 
to  challenge;  but,  having  failed  to  exhaust 
^  peremptory  challenffes,  it  stands  in  no 
pvition  to  complain  tnat  it  was  deprived 
of  the  right  to  challenge  others.  Stout  v. 
^yfUt,  13  Kan.  232,  241;  AtoKison,  T,  d 
B'  f.  B,  Co.  v.  Franklin,  23  Kan.  74 ;  Flor- 
•"ce,  Jl.  D,  d  W.  Valley  R,  Co,  v.  Ward,  29 
Kan.  864;  Atlaa  Min,  Oo,  v.  Johnston,  23 
^ch.  36;  Grand  Rapids  Booming  Co.  v. 
•^arvit,  80  Mich.  308. 

2.  Error  is  charged  in  the  refusal  to  in- 
struct the  jury  that  "the  statement  signed 
'Bd  sworn  to  by  John  H.  Brown  on  the  4  th 
dty  ot  September,  1879,  having  been  intro- 
dooed  in  evidenoe  by  the  plaintiff,  may  be 
^OQaid^^  in  connection  with  the  deposition 
^  John  H.  Brown  as  evidence  of  the  facta 
stated  under  oath,  against  the  plaintiff, 
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with  like  effect  as  the  deposition  of  John  H. 
Brown,  and  may  also  be  considered  as  affect- 
ing the  credibility  of  said  Brown  as  a  wit- 
ness." 

In  lieu  thereof  the  court  charged  the  juiy 
that  Brown's  statement,  signed  and  sworn 
to  by  him,  was  not  affirmative  evidence  of 
the  truth  of  any  matter  therein  contained 
or  mentioned,  and  that  it  should  not  be  con- 
sidered by  the  jury  except  as  affecting  the 
credibility  of  the  evidence  of  Brown  in  hia 
deposition.  To  determine  the  correctness 
of  this  construction,  it  is  necessary  to  con- 
sider the  circumstances  under  which  the 
evidence  was  produced.  The  alleged  death 
of  Hillmon  was  said  to  have  occurred  in 
March,  1879.  Upon  the  trial  plaintiff  of- 
fered and  read  in  evidence  the  deposition  of 
John  H.  Brown,  taken  on  December  30, 
1881,  who  swore  generally  that  he  was  em- 
ployed by  Hillmon  driving  a  team,  and  aft- 
erwards in  taking  care  of  and  feeding  hogs ; 
that  he  started  with  him  from  Lawrence 
for  Wichita  for  the  purpose  of  locating  a 
cattle  ranch,  and  that  *Hillmon  was  acci-[813] 
dentally  killed  bv  the  discharge  of  a  gun  in 
the  hands  of  Brown.  To  contradict  this 
testimony  William  J.  Buchan,  a  witness  put 
upon  the  stand  by  the  defendants,  swore 
that  in  the  spring  or  summer  of  1879,  but 
a  few  months  after  the  alleged  death,  he 
met  Brown  by  appointment  at  Lexington, 
and  was  told  by  him  that  he  was  uneasy 
about  the  affair;  that  it  was  not  Hillmon 
that  was  killed,  but  another  man,  but  tnat 
Hillmon  had  got  away  amd  they  were  hunt- 
ing for  him;  that  he  wanted  to  get  out  of 
it  himself  and  to  turn  stato's  evidence,  and 
that  he  wanted  witness  to  see  the  attorney 
for  the  insurance  company  and  let  up  on 
hunting  for  him  if  he  would  go  on  the 
stand  and  tell  the  truth  about  the  whole  af- 
fair. Upon  the  cross-examination  of 
Buchan  tne  plaintiff  offered  in  evidence  an 
affidavit  made  by  Brown  on  September  4, 
1879,  in  which  he  repeated  the  substance  of 
the  conversation  testified  to  by  Buchan,  and 
stated  that  instead  of  Hillmon  being  killed 
it  was  another  man  whom  Hillmon  shot. 
Tins  affidavit  had  already  been  produced, 
though  not  formally  put  in  evidence  by 
the  defendant  on  the  cross-examination  of 
Brown.  It  was  under  these  circumstonoes 
that  tlie  court  ruled  that  the  affidavit  was 
not  affirmative  evidence  of  any  truth  or 
matter  contained  in  it,  and  should  not  be 
considered,  except  as  affecting  the  credibil- 
ity of  the  evidence  of  Brown  given  in  his 
deposition. 

It  is  insisted  in  behalf  of  the  plaintiff 
that,  as  no  exception  veas  taken  to  tliis  part 
of  the  charge,  iU  propriety  cannot  be  ques- 
tioned at  this  time;  but  as  an  exception  was 
properly  token  to  the  refusal  of  the  court 
to  charge  that  the  stotement,  having  been 
introduced  in  evidence  by  the  plaintiff,  may 
be  considered,  in  connection  with  Brown's 
deposition,  as  evidence  of  the  facte  therein 
steted  under  oath,  with  like  effect  as  his 
deposition,  we  think  there  was  sufficient  to 
raise  the  point  that  the  affidavit  was  not  to 
be    treated    merely    as    affecting    Brown's 
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credibility,  but  as  substantial  evidence  in 
favor  of  Uie  plaintiff.  Having  excepted  to 
tbe  refusal  to  give  a  certain  instruction,  it 
was  not  necessary  to  repeat  such  exception 
when  the  contrary  of  such  request  was  given 
in  the  general  charge.  As  defendant  had 
raised  the  point  in  one  form,  it  was  not  nec- 
essary to  repeat  it  in  another. 

[SI 4]  *AiB  this  statement  of  Brown's  had  already 
been  produced  by  the  defendant  upon  the 
cross-examination  of  Brown,  to  impeach  his 
credibility  as  a  witness,  and  he  had  been 
cross-examined  as  to  i is  contents,  it  is  diffi- 
cult to  see  why  it  was  introduced  by  the 
plaintiff  in  connection  with  the  cross-ex- 
amination of  Buchan.  It  Was  evidently  put 
in  for  some  purpose,  and  it  is  difficult  to  as- 
sign any  other  than  to  make  it  a  piece  of 
independent  testimony,  since,  in  view  of 
Brown's  deposition  to  the  contrary,  the 
plaintiff  might  still  have  argued  that  the 
statement  or  affidavit,  if  ever  made,  was 
false.  As  now  claimed,  it  was  introduced 
for  the  purpose  of  explaining  why  the 
plaintiff  consented  to  release  her  claim 
against  the  insurance  company,  though  it 
seems  to  have  been  quite  unnecessary  in  this 
connection,  since  its  statements  were  al- 
ready in  evidence  as  part  of  Brown's  cross- 
examination.  Conceding  that,  as  a  piece  of 
independent  testimony,  a  mere  affidavit  was 
not  admissible,  it  was  competent  for  the  de- 
fendant to  waive  this  objection,  and  to 
treat  it  as  other  testimony  in  the  case  of- 
fered by  the  plaintiff.  Under  such  circum- 
stances, it  is  something  more  than  an  ad- 
mission by  the  witness  that  he  had  made 
statements  inconsistent  with  his  testimony 
upon  the  subject.  For  whatever  purpose  it 
was  introduced,  and  in  view  of  the  fact  that 
it  was  offered  generally  and  without  limi- 
tation as  to  its  purpose,  it  became  a  piece 
of  plaintiff's  evidence,  to  be  weighed  and 
considered  like  any  other  testimony  in  the 
case.  We  do  not  undertake  to  say  that  the 
plaintiff  was  absolutely  bound  by  it  and  es- 
topped to  deny  its  truth,  in  view  of  Brown*s 
deposition  to  the  contrary,  but  we  think  it 
was  giving  it  too  little  effect  to  charge  the 
jury  that  it  could  only  be  considered  as  im- 
peaching the  credibility  of  Brown;  and  we 
do  not  Uiink  defendant  was  asking  too  much 
in  instruction  number  44,  that  it  might  b» 
considered  in  connection  with  the  deposi- 
tion of  Brown  as  evidence  of  the  facts 
therein  stated  under  oath,  against  the  plain- 
tiff, with  like  effect  as  the  deposition.  1 
Greenl.  Ev.  {  442.  The  words  "with  like 
effect"  were  evidently  intended  to  instruct 
the  jury  that  the  deposition  and  the  affida- 
vit were  each  independent  of  the  other  and 
each  affirmative  testimony — not,  however, 
that  they  were  of  equal  weight. 

[216]  *  Suppose,  for  example,  the  only  evidence 
of  the  identity  of  the  body  found  had  been 
the  testimony  of  Brown.  It  doubtless 
would  have  been  correct  to  charge  that  the 
utmost  effect  of  his  affidavit,  if  it  had  been 
formally  introduced  upon  cross-examina- 
tion, would  be  to  destroy  his  testimony  as 
given  in  the  deposition.  His  credit  as  a 
witness  being  thus  destroyed,  the  fact  of 
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Hillmon's  death  would  be  regarded  as  not 
proven,  and  the  plaintiff  would  be  consid- 
ered as  having  failed  to  establish  her  caae. 
But,  upon  the  other  hand,  as  the  affidavit 
had  not  been  put  in  upon  the  cross-exami- 
nation of  Brown,  and  the  plaintiff  read  it 
as  part  of  hef  case,  it  must  necessarily  be 
considered  as  a  piece  of  independent  evi- 
dence to  be  weighed  in  connection  with  tba 
deposition,  and  the  jury  was  necessarily  left 
to  consider  which  of  the  two,  when  taken 
in  connection  with  tlie  other  testimony  in 
the  case,  was  to  be  considered  as  the  more 
credible.  The  general  rule  undoubtedly  is 
that,  when  a  party  offers  a  witness,  he 
thereby  generally  represents  him  as  worthy 
of  belief,  and  while,  under  the  peculiar  cir- 
cumstances of  the  case,  this  rule  would  not 
apply  any  more  to  Uie  affidavit  than  to  the 
deposition,  the  plaintiff,  by  putting  both  in 
evidence,  without  restriction  as  to  the  pur- 
pose of  so  doing,  places  them  on  the  same 
level,  and  cannot  be  heard  to  say  that  the 
alFidavit  may  not  bo  considered  as  testimony 
of  the  facts  therein  sworn  to  as  well  as  tJie 
deposition. 

3.  Several  assignments  are  based  upon 
the  exclusion  of  the  testimony  of  the  wit- 
nesses Phillips,  Blylhe,  Crew,  and  Carr,  aa 
to  acts  performed  and  declarations  made  by 
the  alleged  coconspirators  John  W.  Hili- 
mon,  John  H.  Brown,  and  Levi  Baldwin, 
after  evidence  had  been  introduced  estab- 
lishing such  conspiracy.  That  considerable 
evidence  of  a  conspiracy  between  these  three 
parties  had  been  introduced  and  at  a  very 
considerable  length  is  not  denied,  and  the 
main  objection  to  the  introduction  of  the 
acts  and  declarations  of  the  above  witnesses 
was  based  upon  the  ground  that  the  plain- 
tiff, the  wife  of  Hillmon,  was  not  alleged  to 
have  been  a  party  to  such  conspinLcy. 

The  proposed  testimony  of  Phillips,  who 
was  a  physician,  and  had  been  called  profes- 
sionally by  Baldwin  to  his  house  in  the 
summer  or  fall  of  1878,  related  to  certain 
inquiries  made  *by  Baldwin  as  to  the  effoct[Sl 
of  death  upon  bodies.  In  this  connection 
defendant  offered  to  prove  that  Baldwin 
asked  the  witness  if  he  had  any  insurance 
upon  his  life,  and  said  he  had  been  think- 
ing about  taking  out  some  himself,  and  in 
the  same  conversation  asked  Phillips  hov 
long  before  a  dead  body  would  decompose 
after  it  waii  buried.  He  further  asked  if  it 
"would  not  be  a  good  scheme  to  get  a  good 
insurance  on  your  life  and  go  down  soutk 
and  get  the  body  of  some  Greaser  and  pawn 
it  off  as  your  body  and  get  the  money?'' 

The  witness  Blythe,  a  lawyer  and  Are  In- 
surance agent,  an  acquaintance  of  John  W. 
Hillmon  and  Levi  Baldwin,  testified  that 
they  had  called  at  his  office  in  the  autumn 
of  1878,  asked  him  concerning  life  insur- 
ance, how  to  get  it,  what  were  good  oompa- 
nies,  how  they  should  make  applicaftioa, 
whether  a  person  could  travel  in  diflersnft 
countries  without  forfeiting  the  insuranes^ 
what  proceedings  were  necessary  to  eolleet 
insurance  upon  death,  what  length  of  time 
would  be  required,  etc.,  and  that  a  wedc  or 
ten  days   before  this  conversation   he  Iwd 
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met  Baldwin  alone  on  the  street.  Defend- 
ant thereupon  asked  what  was  said  by 
Baldwin  at  that  time,  and  ofTered  to  prove 
that  Baldwin  asked  the  witness  if  he  knew 
anything  about  life  insurance  and  about  the 
companies;  and  that  a  friend,  a  relative  or 
connection,  wanted  to  get  some  insurance, 
and  he  wanted  to  know  if  witness  could  rec- 
ommend some  good  company  to  him. 
Whereupon  witness  told  him  how  to  do  it. 

By  the  witness  Crew  the  defendant  of- 
fered to  prove  the  following  testimony,  all 
of  whidi  was  excluded  by  the  court,  name- 
ly, that  witness  resided  in  the  spring  of 
1879  in  Lawrence,  Kansas;  was  acquainted 
with  both  Mrs.  Hillmon  and  Baldwin,  and 
that,  as  receiver  of  a  local  bank,  he  had  sev- 
eral notes  of  Baldwin's  for  collection,  all  of 
which  were  overdue.  Two  of  the  notes  were 
secured  by  mortgage  on  real  estate  and  one 
by  chattel  mortgage;  that  he  had  talked  of 
foreclosing  the  mortgages,  as  he  had  been 
unable  to  collect  either  principal  or  inter- 
est; tliat  Baldwin  told  nim  a  part  of  the 
money  represented  by  his  indebtedness  had 
been  furnished  to  insure  the  life  of  John  W. 
Hillmon;  that  in  the  latter  part  of  March 
of  that  year  (the  conversation  having  taken 
[217]plflcc  a  few  days  before  the  first  of  •March) 
he  had  heard  of  Hillmon's  death :  that  at 
this  time  he  bad  a  conversation  with  Bald- 
win regarding  the  latter's  indebtedness  to 
the  baiik,  in  which  Baldwin  told  him  to  let 
hia  matters  rest,  as  he  was  then  on  his  way 
west  after  the  body  of  Hillmon;  that  he 
l^ad  arranged  for  a  portion  of  the  insur- 
^ce  on  the  life  of  Hillmon,  and  that  as 
^<)on  as  he  got  it  he  would  be  able  to 
^raighten  up  all  his  affairs;  that  Baldwin 
stated  that  he  was  to  have  $10,000  of  this 
insurance;  that  witness  had  acquainted 
himself  thoroughly  with  Baldwin's  financial 
condition  and  found  him  in  veiy  straitened 
eirenmstances,  having  some  property,  but 
all  mortgaged,  and  mostly  all  mortgaged 
twice,  and  that  his  indebtedness  was  press- 
in?  him  severely. 

The  witness  Alexander  Carr  testified  that 
lie  knew  both  Baldwin  and  Hillmon,  and 
that  in  March,  1879,  he  and  Baldwin  were 
<^t  together  buying  stock  some  time  after 
^e  10th  of  March.  The  witness  was  then 
^ed  what  conversation  he  had  with  Bald- 
win in  regard  to  any  business  transaction 
I'^een  him  and  Hillmon,  and  ofTered  to 
prove  that  witness  was  talking  one  day  to 
^dwin  about  himself  and  Carr  going  into 
*  sheep  ranch  together;  "and  one  day  he 
waa  speaking  about  that  he  was  under 
*brogue*  with  John  W.  Hillmon,  and  he  said 
^^  and  Hillmon  had  a  scheme  under 
'brogue,'  and  he  said  that  if  that  worked 
out  all  right  he  was  all  right" 

AH  this  testimony  was  ruled  out,  appar- 
tttly  upon  the  ground  that  declarations 
luade  by  Baldwin  were  not  admissible 
H^nst  the  other  conspirators  to  prove  the 
^stence  of  the  conspiracy  if  not  made  in 
^r  presence;  that  t^ese  declarations  were 
inere  admissions  or  narrations  of  what  had 
already  taken  place  and  were  not  made  in 
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furtherance  of  a  common  design,  while  it 
was  under  way  or  in  process  of  execution 
so  as  to  form  a  part  of  the  rea  geata;  and 
for  the  further  reason  that  the  testimony 
was  not  admissible  against  the  plaintiflT, 
who  was  not  alleged  by  the  insurance  com- 
pany to  have  ever  become  a  party  to  the  al- 
leged combination  to  defraud  the  insurance 
company,  either  by  an  original  participa- 
tion in  the  scheme,  or  by  subsequently 
adopting  it. 

While  we  are  not  called  upon  to  express 
an  opinion  upon  the  question  whether  the 
mere  proof  of  a  conspiracy  to  defraud  the 
•defendant  by  the  procurement  of  an  insur-[218J 
ance  upon  Hillmon 's  life  with  the  view  of 
ultimately  collecting  the  amount  of  the 
policies  by  a  false  pretense  of  his  death 
would  be  sufficient  to  avoid  the  policies  as 
having  been  obtained  by  frau^  without 
proof  that  such  conspiracy  had  been  con- 
summated by  compassing  the  death  of  an- 
other party  and  passinfj^  off  the  body  of  the 
deceased  as  that  of  Hillmon,  the  fact  still 
remains  that  there  was  evidence  of  a  con- 
spiracy to  procure  a  large  amount  of  insur- 
ance upon  the  life  of  Hillmon  and  to  pro- 
cure in  some  way  the  body  of  another  man 
to  pass  off  as  that  of  Hillmon,  and  thereby 
to  obtain  the  amount  of  these  policies,  nomi- 
nally, at  least,  for  the  benefit  of  Hillmon's 
wife.  It  is  true  the  plaintiff  is  not  alleged 
to  have  been  a  party  to  such  conspiracy,  al- 
though she  was  named  as  beneficiary  in  the 
policies,  but  her  husband  is  alleged  to  have 
been  a  party,  and  any  fraud  perpetrated  by 
him  at  the  time  the  policies  were  taken  out 
was  available  as  a  defense  by  the  company 
in  an  action  by  her. 

These  questions  and  declarations  of  Bald- 
win to  the  four  witnesses  above  stated  were 
made  either  just  before  or  just  after  the 
policy  was  taken  out.  They  were  not  so 
much  narratives  of  what  had  taken  place  as 
of  the  purpose  Baldwin  had  in  view,  and 
we  know  of  no  substantial  reason  why  they 
do  not  fall  within  the  general  rule  stated 
by  Greenleaf  (1  Greenl.  Ev.  §  111),  that 
every  act  and  declaration  of  each  member 
of  the  conspiracy,  in  pursuance  of  the  orig- 
inal concerted  plan,  and  with  reference  to 
the  common  object,  is,  in  contemplation  of 
law,  the  act  and  declaration  of  them  all, 
and  is  therefore  original  evidence  against 
each  of  them.  The  conspiracy  then  existed 
and  was  still  pending.  Smith  v.  National 
Ben.  8oc.  123  N.  Y.  85,  9  L.  R.  A.  616,  25 
N.  E.  197. 

These  declarations,  taken  together,  tend 
to  show  that  Baldwin,  who  seems  to  have 
taken  the  moAt  active  part  in  the  transac- 
tions connected  with  this  policy,  was  heav- 
ily"indebted,  and  being  pressed  by  his  cred- 
itors; that  he  expected  in  some  way  to  ob- 
tain a  large  pait  of  Hillmon's  insurance, 
and  that  he  was  also  desirous  of  going  into 
a  sheep  ranch  with  Hillmon,  with  whom  he 
declared  he  had  a  scheme  under  considera- 
tion by  which  they  could  raise  the  neces- 
sary funds;  that  such  scheme  consisted  in 
obtaining   'insurance   upon   Hillmon's  life,  [2 191 
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and  tlien  going  south  und  getting  tlie  body  JAMES  H.  EASTON,  Plff.  in  Err^ 

of  some  other  person  and  pass  it  off  aa  the  c 

body  of  the  insured,  ajid   thus  recover  tha  STATE  OF  IOWA. 

amount  of  the  policy.     This  testimony  waa 

certainly   corroborative  of   other   testimony  (See  8.  C.  neportefs  M.  220-239.) 

ID  the  coae,  which  both  courts  below  agreed 

as    eatabliabing    prima    facie   evidence  ot  a  ' 
cimapiracy,  and  which  was  to  the  effect  that 

Bfcldwin  and  HiUmon  had  been  intimate  go  Isr  a>  loya  Code.  ||  1884.  1886.  attenirt* 
acquaintances  for  eight  or  ten  years  prior  to  prohibit  national  baoka  from  receiving  de- 
to  ISTBi  that  Baldwin,  who  appeara  to  bave  posliH  wbe^i  InsolTent,  and  prescribes  a  pun- 
been  a  man  of  eonsiderable  meBaa,  had  em-  lahment  for  a  vlolatfoa  ol  aucb  {inihlbltloB 
ployed  Hiliraon  in  various  capacitiea  con-  by  any  officer  or  a^ent  thereof.  It  la  lovalld 
nected  with  his  farm,  and  that  during  hia  "  ■"  aitempi  to  motrol  and  regulate  the 
visits  at  Lawrence,  Hilimon  generally  Onalneaa  operations  of  national  bank.. 
stayed    at    hie    house.     Hilimon  there  first  r-^.    ny  ■, 

met   his   wife,   who   was   a  cousin  ot  Bald-  '"*■  "■*•■' 

win's,  und   worked  at   his  house.     Hilimon  Argued  January  li,  15,  1903.    Decided  Feh- 
waa   a   man   of   no  property,  ajid   after  hia  ruary  B,  1903. 

marriage  he  and  hia  wife  occupied  a  single 

room  iu  tlie  house  of  one  Mary  Judson,  and  JN  ERROR  to  the  Supreme  Court  of  Uie 

did  their  cooking  upon  her  stove.     Baldwin  1   State   ot    Iowa   to    review    a    judgment 

and  Hilimon  became  interested  in  life  insur-  which  aQirmed  a  conviction  in  the  District 

unce,  and   consulted    various   acenta    aa    to  Court  ot  Winneshiek  County  for  the  offenre 

their  companies  and  about  methods  of  col-  of   having   received,   as   president  ot   a   nm- 

lection  in  case  of  loss.     In  a  conversation  tional   bank,   a   deposit   with   knowledge  of 

with  one  Wiseman  in  February,  1870,  Hill-  the  insolvency  ol  such  bonk.     Reverted. 
mon  stated  that  he  was  going  west  on  buai-        Kee  saine  case  below,  113  Iowa,  516,  85  N. 

ness    and    might   get    killed;    asked    about  W.  795. 
proofs  of  death;   wliat  the  widow  must  do 
to  get  her   insurance  money  and  what  evi-        Statement  b 
dence  she  would  have  to  furnish  if  he  were        In   \6ilS,  in 

killed.     Under  these  circumstances  he  took  sliick  county,  state  of  Iowa,  James  H.  Eav- 

out  insurance  for  $25,000,  the  annual  pre-  ton  was  iudictcd,  'tried,  and  found  guilly,[3 

miura  tor  which  amounted  to  S600.     There  and  sentenced  to  imprisonment  in  the  peni- 

were   various   other    items    of  testimony  of  lentiary  of  Iowa  at  hard  labor  for  a  term 

the  same  character,  which  the  courts  below  of  five  years,  under  the  provisions  of  *  atat- 

regarded  as  sudicient  prima   facie  evidence  utc  ot  that  state,  for  the  offense  of  having 

of  a  conspiracy.  received,  as  president  of  the  First  National 

Under    the    circumstances    we    think  the  ISank  ot  Dccorah,  Iowa,  a  deposit  of  $100  in 

evidence  of  the  four   witnesses  in  question  money   in   said   bank,   at  a  time  when  tba 

should    have   been    submitted    to   the   jury,  bank   was   insolvent,  and   when  such   insol- 

and  that  such  testimony  was  admissible  an  vency  was  known  to  the  defendant, 
against  the  plaintiff,  though  she  was  not  al-        At  the  trial  it  was  contfnded,  on  bebalf 

leged  to  be  a  party  to  the  conspiracy,  upon  ot  the  defendant,  that  the  statute  of  Iowa, 

tlie  theory  that  any  fraudulent  conduct  on  upon  which  the  indictment  was  found,  did 

the  part  of  the  insured  in  procurina  the  pol-  not,  and  was  not  intended  to,  apply  to  na- 

icy,  or  in   procuring  the  dead  body  of  an-  tional  banks,  organized  and  doing  huaineai 

otlier  to   impersonate  himself,  was  binding  under  the  national  bank  acts  of  the  United 

upon  her.     It  is  well  settled  that  the  fraud  States,  or  to  the  officers  and  agento  of  auch 

of  the  insurer's  agent  in  the  procurement  of  hanks;  and  that,  if  the  state  statute  should 

the   policy   is   binding   upon   the   principal.  ^  construed  aiid  held  to  apply  to  natioul 

liiUviile  ilul.  If.  <f  F.  In),.  Co.  v.  CotUrd,  ^V^».    ""<!,  '•'eir   officera,   the   statute   »u 

38    N.   J.   L.    *80;  Naticmal   L.  Im.  Co.  v.  "«;* '"  «■  '".f."^^''  «PP"'«We  J?  "»*«»- 

Uinck,  63  N.  Y.  1« ;  Oliver  v.  Mutual  Com-  f  ^"''^  "-"^  t""*"  "^^"yL  5,°*^  ^f  "S" 

«,*«n(  »f,ir.%„  l«j.    Of,    2  Cnrt    C    C    27T  t^n'*'""  "cr*  overruled  by  the  tnal  court, 
mmnal  ifurine  /«.  Co.  2  Curt.  C.  C  277,      ^  thereupon  an  app«l  was  takcm  to  tba 

Fed.  Cas.   Nf-   lO-^f-   S"^"  '■  ''"''""■'  supreme  court  ot  the'sbite  of  Iowa.  •»!  bj 

Ufe  A»»o.  96  Va.  543,  32  S.  E.  49.  t^it  court,  on  April  12,  1901,  the  judgn«jt 

[220]     'A  number  of  other  alleged  errors  are  em-  „j    ^.p    district    court    waa    affirmed.     The 

braced  in  the  assignmenU,  but  we  see  none  ^ause  was  then  brought  to  this  court  by  * 

to  which  wo  find  it  desirable  to  call  atten-  ^^M  of  error  allowed  by  the  Chief  Juatiee 

tion.     For  the  error  in  the  instruction  re-  of  the  supreme  court  of  Iowa. 
garding  Brown's  affidavit  and  in  ruling  out 
the     declarations     of     the    four     witneasee 

named,   (he  judgmeni  of  the  Courl  of  Ap-  ' 

peaU  in  reversed,  and  the  case  remanded  to  ( 

the  Circuit  Court  for  the  Diatrict  ot  Kan-         Where  an  act  is  authorised  to  be  done  by 

SM,  with  instruetiona  to  grant  a  new  trial  "  Xi.TE.-^-.ii  to  criminal  Uabiitti  for  recrfHiif 

ilfpoiil    In    bant    wllfi    Imotrtcig'    of    "•   tnnt- 

Mr.    Juatiee    Brewer    and    Mr.    Justice  imcy — see  note   to  Com.  t.   Jnnkln    (Pa.)   SI 

WMte  diMenUd.  L.  B.  A.  124. 
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A  ▼alid  law  of  the  United  States,  such  act  is 
thereby  withdrawn  from  the  operation  of 
tbc  criminal  laws  of  the  state;  such  a  law 
eacdndes  any  by  the  state  upon  the  subject 
nxilefls  expressly  permitted  by  the  law  of 
O^ngress';  and  the  performance  of  such  an 
in  pursuance  of  and  as  authorized  by 
1  law  cannot  be  punished  by  the  state 
an  offense  against  any  of  its  laws. 
M*Culloch  V.  Maryland,  4  Wlieat  425,  4 

«d.  606;  Oahom  v.  Bank  of  United  States, 

9   Wheat.  738,  6  L.  ed.  204 ;  Ohio  v.  Thomas, 
IT 3  U.  S.  276,  43  L.  ed.  699,  19  Sup.  Ct. 
¥Lep.  455;   Prigg  v.  Pennsylvaniaj   16   Pet. 
S39,  10  L.  ed.  1060 ;  Brown  v.  Maryland,  12 
WTieat.  449,  6  L.  ed.   689;    Farmers'  d   M. 
Va*.  Bank  v.  Bearing,  91  U.  S.  29,  23  L.  ed. 
196;  Schollenherger  v.  Pennsylvania,  171  U. 
8.   1,  43  L.  ed.  49,   18  Sup.  Ot.  Rep.  757 ; 
Re  Loney,  134  U.  S.  372,  sub  nom.  Thomas 
▼.  Loney,  33  L.  ed.  949,  10  Sup.  Ct.  Rep.  584; 
Re  Veagle,  135  U.  S.  1,  sub  nom.  Cunning- 
ham V.  Neagle,  34  L.  ed.  65,  10  Sup.  Ct.  Rep. 
658;  Cook    County    Nat.    Bank    v.    United 
States,  107  U.  S.  445,  27  L.  ed.  537,  2  Sup. 
a  Rq).  561;  Be  Waite,  81  Fed.  359;  Com, 
e»  rel  Torrey  v.  Ketner,  92  Pa.  372,  37  Am. 
Rep.  692;  Allen  v.  Carter,  119  Pa.  192,  13 
Atl.  70;  State  v.  Mcnke,  56  Kan.  77,  42  Pac. 
350;  PeopU  V.  Fonda,  62  Mich.  401,  29  N. 
W.26. 

If  a  person  does  only  that  which  an  ax;t 
of  Congress  or  the  Federal  Constitution  au- 
thorizes or  recognizes  as  a  lejfitimate  act, 
the  state  has  no  power  to  say  that  such  act 
oonatitutes  a  crime. 

Ohio  V.  Thomas,  173  U.  S.  276,  43  L.  ed. 
699,  19  Sup.  Ct.  Rep.  453;  Re  Waite,  81 
Fed.  359;  Re  Neagle,  135  U.  S.  1,  sub  nom. 
Cunningham  v.  Neagle,  34  L.  ed.  55,  10  Sup. 
Ct.  Rep.  668 ;  Prigg  v.  Pennsylvania,  16  Pet. 
539, 10  L.  ed.  1060 ;  Hall  v.  DeCuir,  95  U.  S. 
499,  24  L.  ed.  552;  Brown  v.  Maryland,  12 
Wheat  436,  6  L.  ed.  684 ;  Schollenberger  v. 
Pmnsylvania,  171  U.  S.  1,  43  L.  ed.  49,  18 
Sup.  Ct  Rep.  757 ;  Leisy  v.  Hardin,  135  U. 
8.  100,  34  L.  ed.  128,  3  Inters.  Cora.  Rep. 
36,  10  Sup.  Ct  Rep.  681;  Rhodes  v.  Iowa, 
no  U.  8.  412,  42  L.  ed.  1088,  18  Sup.  Ct. 
Rep.  864.  See  also  Re  Loney,  134  U.  S.  372, 
ntJ  nom.  Thwnaa  v.  Loney,  33  L.  ed.  949,  10 
Sup.  Ct  Rep.  584;  Re  Blackbird,  109  Fed. 
139;  Peters  v.  Malin,  111  Fed.  244. 

The  effect  of  the  national  banking  act 
upon  state  laws  is  to  suspend  the  operation 
of  those  previously  enacted,  and  to  render 
invalid  those  subsequently  enacted,  in  so  far 
M  they  affect  the  persons  and  subject-mat- 
tw  covered  by  the  acts  of  Congress. 

8turges  v.  Crowninshield,  4  Wheat.  122, 
4L.ed.  629;  Tua  v.  Carnere,  117  U.  S.  201, 
29  L.  ed.  865,  6  Sup.  Ct.  Rep.  565 ;  Har- 
^augfc  V.  Coatello,  184  III.  110,  56  N.  E.  363. 
State  legislation  which  conflicts  or  in  any 
"tanner  interferes  with  a  law  of  Congress,  or 
attempts  to  regulate  or  control  rights  or 
privileges  granted  thereby,  is  impotent,  no 
•^tter  under  what  power  of  the  state  it  is 
claimed  to  have  been  enacted. 

Oihbons  V.  Ogden,  9  Wheat  1,  6  L.  ed.  23; 
Cr^ndall  v.  Nevada,  6  Wall.  42,  18  L.  ed. 
188  U.  8.        U.  S.,  Book  47. 


747 ;  Henderson  v.  New  York,  92  U.  S.  259, 
sub  nom.  Henderson  v.  Wickhan^  23  L.  ed, 
643;  Lawton  v.  Steele,  152  U.  8.  133,  38  L. 
ed.  385,  14  Sup.  Ct  Rep.  499;  Barbier  ▼. 
Connolly,  113  U.  8.  27,  28  L.  ed.  923,  5  Sup. 
Ct  Rep.  357. 

In  all  cases  where  it  is  necessary  to  deter- 
mine whether  or  not  a  right  secured  by  the 
Constitution  or  some  law  of  the  United 
States  has  been  violated  by  a  sta^te  statute  or 
municipal  ordinance,  the  Supreme  Court  of 
the  United  States  will  place  its  own  inde- 
pendent construction  upon  such  state  law. 

Jefferson  Branch  Bank  v.  Skelly,  1  Black. 
436,  17  L.  ed.  173;  Proprietors  of  Bridges  v. 
Hoboken  Land  d  Improv.  Co.  1  Wall.  116, 
17  L.  ed.  571;  Delmas  v.  Merchants'  Mut, 
Ins.  Co.  14  Wall.  661,  20  L.  ed.  757;  Butz  v. 
Muscatine,  8  Wall.  575,  sub  nom.  United 
States  ex  rel.  Butz  v.  Muscatine,  19  L.  ed. 
490;  Northwestern  University  v.  Illinois,  99 
U.  S.  309,  25  L.  ed.  387;  Yick  Wo  v.  Hop- 
kins, 118  U.  S.  356,  30  L.  ed.  220,  6  Sirp.  Ct 
Rep.  1064;  Scott  v.  McNeal,  154  U.  S.  34, 
38  L.  ed.  896,  14  Sup.  Ct  Rep.  1108. 

The  bank  had  the  legal  right  to  continue 
its  business  in  the  usual  manner,  though  act- 
ually insolvent  and  known  to  be  so  by  iis 
managing  ollicers,  until  the  Comptroller  of 
the  Currency  should  take  possession  of  its 
assets  and  place  them  in  the  hands  of  a  re- 
ceiver. 

McDonald  v.  Chemical  Nat.  Bank,  174  U. 
S.  610,  43  L.  ed.  1106,  19  Sup.  Ct  Rep.  787. 

A  bank  or  other  corporation  is  not  pre- 
vented from  continuing  its  business,  in  the 
absence  of  a  statute,  simply  because  it  is 
insolvent,  but  it  may  continue  its  business 
in  the  usual  manner  until  it  is  prevented 
from  doing  so  by  the  proper  tribunal,  and  its 
affairs  put  in  process  of  liquidation  as  au- 
thorized by  the  law  creating  it. 

Sutton  Mfg.  Co.  v.  Hutchinson,  11  C.  C. 
A.   320,   24  U.   S.  App.   145,   63  Fed.   501; 
Coler  V.  Allen,  52  C.  C.  A.  389,  114  Fed.  609;- 
American  Exoh.  Nat.  Bank  v.  Ward,  55  L. 
R.  A.  35G,  49  C.  C.  A.  611,  111  Fed.  782. 

Mr.  Charles  F.  Brown  also  argued  the 
cause,  and,  with  Mr.  John  J.  Crawford,  filed 
a  brief  for  plaintiff  in  error : 

Congress  is  the  sole  judge  of  the  necessity 
for  the  incorporation  of  national  banks,  and 
of  all  matters  pertaining  to  the  extent  of 
their  powers,  the  manner  of  conducting  and 
transacting  business,  and  the  regulation 
thereof. 

M'Gulloch  v.  Maryland,  4  Wheat.  425,  4 
L.  ed.  606;  Osborn  v.  Bank  of  United  States, 
9  Wheat.  738,  6  L.  ed.  204;  Legal  Tender 
Case,  110  U.  S.  421,  sub  nom.  Julliard  v. 
Greenman,  28  L.  ed.  204,  4  Sup.  Ct.  Rep. 
122. 

An  attempt  of  a  state  to  define  the  duties 
of  national  banks  or  control  the  conduct  of 
their  ofificers  is  absolutely  void  when  such  at- 
tempted exercise  of  authority  conflicts  with 
the  law  of  the  United  States,  and  either 
frustrates  the  purpose  of  the  national  legis- 
lation, or  impairs  the  efficiency  of  the  Fed- 
eral government  to  discharge  the  duties  for 
the  purpose  of  which  they  were  created. 
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Daris  v.  Elmira  8av.  BaTtk,  161  U.  S.  275, 
40  L.  ed.  700,  16  Sup.  Ct.  R^.  602. 

A  national  bank  is  an  instrument  or 
agency  of  the  Federal  government  in  every- 
thing that  it  does  as  a  bank. 

Osbom  V.  Bank  of  United  States,  9  Wheat. 
738,  6  L.  ed.  204. 

The  national  banking  act  does  not  prohib- 
it or  forbid  the  receipt  of  deposits  by  a  bank 
when  insolvent,  at  any  time  before  it  is 
taken  out  of  the  control  of  its  officers  by  the 
Comptroller  of  the  Currency  acting  under 
the  provisions  of  the  national  banking  act. 

State  V.  Fields,  98  Iowa,  748,  62  N.  W. 
653;  McDonald  v.  Chemical  Nat.  Bank,  174 
U.  S.  610,  43  L.  ed.  1106,  19  Sup.  Ct.  Rep. 
787. 

A  state  has  no  power  to  legislate  in  ref- 
erence to  national  banks,  or  to  alter  or  sup- 
plement any  of  the  provisions  of  the  national 
Danking  act. 

United  States  v.  Fisher,  2  Cranch,  358,  2 
L.  ed.  304;  MVulloch  v.  Maryland^  4  Wheat. 
425,  4  L.  ed.  606;  Farmers'  d  M.  Nat.  Bank 
v.  Dearing,  91  U.  S.  29,  23  L.  ed.  196;  Prigg 
V.  Pennsylvania,  16  Pet.  539,  10  L.  ed.  1060 ; 
Hall  V.  De  Cuir,  95  U.  S.  499,  24  L.  ed.  552; 
Leisy  v.  Hardin,  135  U.  S.  100,  34  L.  ed.  128, 
3  Inters.  Com.  Rep.  36,  10  Sup.  Ct.  Rep.  681. 

To  continue  business  when  insolvent  is  not 
necessarily  a  fraud  or  a  crime  on  the  part 
of  a  bank  or  an  indiWdual  engaged  in  busi- 
ness. 

McDonald  v.  Chemical  Nat.  Bank,  174  U. 
S.  610,  43  L.  ed.  1106,  19  Sup.  Ct.  Rep.  787; 
Fiisz  V.  Spaunhorst,  67  Mo.  256. 

The  means  and  agencies  provided  and  se- 
lected by  the  Federal  government  as  neces- 
sary and  convenient  to  the  exercise  of  its 
functions  cannot  be  subject  to  the  taxing 
power  of  the  states ;  and  the  Federal  govern- 
ment is  without  power  to  tax  the  correspond- 
ing means  and  agencies  of  the  states. 

Cooley,  Taxn.  chap.  3,  pp.  56-58. 

States  cannot  tax  a  bank  chartered  by 
Congress  as  a  fiscal  agent  of  the  government. 

M'Culloch  V.  Maryland,  4  Wheat  316,  4 
L.  ed.  579;  Oshorn  v.  Bank  of  United  States, 
9  Whoat.  738,  6  L.  ed.  204. 

Nor  the  loans  of  the  United  States  con- 
tracted under  the  power  conferred  by  the 
government  to  borrow  money. 

Weston  V.  Charleston.  2  Pet  449,  7  L.  ed. 
481;  Neic  York  ex  rel.  Bank  of  Commerce 
V.  New  York  City  d  County  Tax  Comrs.  2 
Black,  620,  17  L.  ed.  451. 

Nor  the  revenue  stamps  issued  by  the 
United  States. 

Palfrey  v.  Boston,  101  Mass.  329,  3  Am. 

Rep.  364. 

Nor  the  salary  or  emoluments  of  Federal 

officers. 

Dobbins  v.  Erie  County,  16  Pet  435,  10 

L.  ed.  1022. 

The  Federal  government  cannot  tax  the 
salaries  of  state  officers. 

Ward  V.  Maryland,  12  Wall.  418,  20  L.  ed. 
449;  The  Collector  v.  Day,  11  Wall.  117, 
sub  nom.  Buffington  v.  Day,  20  L.  ed.  122; 
Freer^nian  v.  Sigel,  10  Blatchf.  327,  Fed.  Cas. 
No.  5,080. 


Nor  the  judicial  processes  of  state  courts. 

Moore  v.  Quirk,  105  Mass.  49,  7  Am.  Rep. 
499;  Carpenter  v.  Snelling,  97  Mass.  455; 
People  ex  rel.  Barbour  v.  Gates,  43  N.  Y. 
40;  Oreen  v.  Eoltcay,  101  Mass.  243,  3  Am. 
Rep.  339. 

Nor  require  stamps  upon  bonds  of  state 
officers. 

State  ex  rel.  Lakey  v.  Oarton,  32  Ind.  1, 
2  Am.  Rep.  315.  See  also  Cooley,  Const. 
Lim.  pp.  481-484. 

The  states  can  exercise  no  concurrent  or 
independent  power  in  reference  to  the  man- 
agement of  such  institutions,  where,  by  rea- 
son  of  the  nature  of  the  institution  or  the 
purpose  to  be  served,  such  power  must  neces- 
sarily be  exercised  by  the  national  govern- 
ment exclusivelv. 

Oilman  v.  Philadelphia,  3  Wall.  730,  16 
L.  ed.  101. 

Mr.  Charles  W.  Mullan  argued  the 
cause  and  filed*  a  brief  for  defendant  in  er- 
ror: 

The  construction  of  a  state  statute  by  the 
highest  court  of  the  state  in  which  it  is  en- 
acted will  be  followed  by  the  Federal  courts. 

Bucher  v.  Cheshire  R.  Co.  125  U.  S.  582, 
31  L.  ed.  798,  8  Sup.  Ct.  Rep.  974;  Bacon  v. 
Northwestern  Mut.  L.  Ins.  Co.  131  U.  S.  264, 
33  L.  ed.  131,  9  Sup.  Ct  Rep.  787:  Ankeny 
V.  Clnrk,  148  U.  S.  354,  37  L.  ed.  479,  13  Sup. 
Ct  Rep.  017:  Adams  Exp.  Co.  v.  Ohio  State 
Auditor,  165  U.  S.  219,  41  L.  ed.  695,  17  Sup. 
Ct  Rep.  305. 

The  receipt  of  a  deposit  of  money  by  an 
insolvent  bank  is  a  fraud. 

Meadoxccroft  v.  People,  163  111.  65,  35  L. 
R.  A.  170,  45  N.  E.  303;  St.  Louis  d  S.  F. 
R.  Co.  V.  Johnston,  133  U.  S.  566,  33  L.  ed. 
683,  10  Sup.  Ct  Rep.  390;  Anonymous,  67 
N.  Y.  598;  Cragic  v.  Iladlcy,  99  N.  Y.  131, 
52  Am.  ^ep.  9,  1  N.  E.  537 ;  .Veto  York  Brew- 
eries Co.  V.  Biggins,  79  Hun,  250,  29  N.  Y. 
Supp.  416;  Wasson  v.  Hawkins,  59  Fed.  233; 
American  Trust  d  Sav.  Bank  v.  Oueder  d  P. 
Mfg.  Co.  150  III.  340,  37  N.  E.  227:  First 
Nat.  Bank  v.  Strauss,  66  Miss.  479,  6  Sa 
232. 

The  Constitution  of  the  United  States  does 
not  secure  to  anyone  the  privilege  of  de» 
frauding  the  public. 

Plumley  v.  Massachusetts,  155  U.  S.  461, 
39  L.  ed.  223,  5  Inters.  Com.  Rep.  590,  15 
Sup.  Ct.  Rep.  154. 

National  banks  organized  under  the  acts 
of  Congress  are  subject  .to  state  legislation, 
except  where  such  legislation  is  in  conflict 
with  some  act  of  Congress,  or  where  it  tends 
to  impair  or  destroy  the  utility  of  sudi 
banks  as  agents  or  instrumentalities  of  the 
United  States,  or  interferes  with  the  purpose 
of  their  creation. 

First  Nat.  Bank  v.  Kentucky,  9  Wall.  361, 
19  L.  ed.  703;  McClellan  v.  Chipman,  164  U. 
S.  356,  41  L.  ed.  401,  17  Sup.  Ct  Rep.  85; 
Waite  V.  Dowlcy,  94  U.  S.  533,  24  L.  ed.  182. 

The  existence  of  the  states  is  absolutely 
necessary  to  the  existence  of  the  Fedeiml 
government  as  at  present  constituted. 

I^ne  County  v.  Oregon,  7  Wall.  76,  19  I*. 
ed.   104;    Union  P.  R.  Co.  ▼.  Penision^  18 
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Wall.  31,  21  L.  ed.  792;  Texas  v.  White,  7 
Wall.  725,  19  L.  ed.  237. 

Any  theory,  therefore,  which,  in  its  logical 
conclusion,  leads  to  the  destruction  of  a 
state  governnient,  and  of  the  sovereign  right 
of  that  state  to  exercise  control  over  the 
persons  and  property  within  its  boundaries, 
equally  tends  to  the  destruction  of  the  Fed- 
eral Union. 

No  do<!trine  can  be  recognized  by  this 
court  a,s  a  sound  principle  of  law,  which 
tiikes  from  the  state  its  sovereign  rights  and 
powers;  as  the  destruction  of  such  rights 
and  powers  is  a  mcnoce  to  the  existence  of 
the  national  government. 

Union  P.  R.  Co,  v.  Feniaion,  18  Wall.  31, 
21  L.  ed.  787. 

The  power  to  punish  an  officer  of  a  na- 
tional bunk  for  the  commission  of  a  fraud  in 
receiving  deposits  when  the  bank  is  insolvent 
and  is  known  by  him  to  be  insolvent,  has 
been  left  by  Congress  wholly  to  the  states. 

CroM  V.  Sorth  Carolina,  132  U.  S.  139,  33 
L  od.  290.  10  Sup.  Ct.  Rep.  47 ;  Teal  v.  Fel- 
ton.  12  How.  284,  13  L.  ed.  990;  Moore  v. 
lUinoiii,  14  How.  13,  14  L.  ed.  306;  Com,  v. 
Tniitrp,  07  Mass.  50;  Jloke  v.  People,  122 
lU.  511,  13  N.  E.  823;  Com.  v.  Lubcrg,  94 
Pa.  85. 

All  thut  the  Fe<lcral  authority  can  do  is 
to  sec  that  the  states  do  not,  under  cover  of 
the  police  power,  invade  the  sphere  of  na- 
tional sovereignty,  obstruct  or  impede  the 
exereJRp  of  any  authority  which  the  Consti- 
tution has  confided  to  the  nation,  or  deprive 
any  citizen  of  ri^^^hts  guaranteed  by  the  Fed- 
eral Constitution. 

Coolev,  Const.  Lim.  6th  ed.  704,  706; 
^^ited'Statcs  v.  Dcwitt,  9  Wall.  41,  19  L. 
€d.  5fl3;  License  Cases,  5  How.  504,  12  L. 
ed.  256;  Passenaer  Casrs,  7  How.  283,  12  L. 
«1.  702:  Slaughter-House  Cases,  10  Wall.  36, 
21  h.  ed.  394;  Patterson  v.  Kentucky,  97  U. 
S-  503.  24  L.  ed.  1116:  Vnited  States  v. 
f^rvikshank,  92  U.  S.  555,  23  L.  ed.  592; 
State  V.  yoycs,  47  Me.  189. 

The  police  power  of  a  state  cannot  be 
alienated  even  by  an  express  grant.  It  Is  a 
P^wer  and  responsibility  which  legislatures 
<*JJnot  devest  themselves  of,  if  thev  would. 

Thorpe  \.  Rutland  d  R.  R.  Co.  27*  Vt.  149, 
^2  Am.  Dec.  625 :  Boston  Beer  Co.  v.  Massa- 
c^^etta,  97  U.  S.  33,  24  L.  ed.  992;  Stone 
▼.  llimssippi,  \0\  U.  S.  814,  25  L.  ed.  1079. 

,The  14i1i  Amendment  to  the  Federal  Con- 
stitution docs  not  take  from  the  states  the 
P^Hce  powers  reserved  at  the  time  of  the 
^option  of  the  Constitution. 

Slaughter-lionise  Cases,  16  Wall.  36,  21 
^^•ed.  394;  Barhier  v.  Connolly,  113  U.  S. 
'-'.  28  L.  ed.  923.  5  Sup.  Ct.  Rep.  357;  Mug- 
''^  V.  Kansas,  123  U.  S.  623,  31  L.  ed.  206, 
8  Sup.  Ct.  Rep.  273. 

/fhe  police  power  of  a  stabB  is  coextensive 
J^ith  sielf -protect ion,  and  is  not  inaptly 
t^'nned  "the  law  of  ovenuling  necessity." 
't  is  that  inherent  plenary  power  in  the 
j'tate  which  enables  it  to  prohibit  all  things 
"i^rtful  to  the  welfare  and  comfort  of  so- 
t^icty. 

t^ke  Vieic  v.  Rose  Hill  Cemetery,  70  111.  I 
91,  22  Am.  Rep.  71.  * 


Fraud  is  a  trespass  upon  the  rights  of 
others,  and  may  therefore  always  he  pun- 
ished. 

Tiedeman,  Pol.  Power,  291. 

An  insolvent  bank  has  no  right  to  continue 
business  or  to  receive  deposits.  When  it  be- 
comes insolvent  it  is  the  duty  of  its  officers 
to  at  once  close  its  doors,  decline  deposits, 
and  discontinue  business. 

Anonymous,  67  N.  Y.  598 ;  Cragie  v.  Hud- 
ley,  99  N.  Y.  133,  52  Am.  Rep.  9,  1  N.  E. 
537;  St.  Louis  d  S.  F.  R.  Go.  v.  Johnston, 
133  U.  S.  566,  33  L.  ed.  683,  10  Sup.  Ct.  Rep. 
390;  American  Trust  d  Sav.  Bank  v.  Gueder 
d  P.  Mfg,  Co.  150  111.  336,  37  N.  E.  227; 
First  'Nat.  Bank  v.  Strauss,  66  Miss.  479, 
6  So.  232. 

Mr.  Justice  Shiraa  delivered  the  opinion 
of  the  court: 

Those  portions  of  the  Iowa  statute  whose 
validity  is  the  question  in  this  case  consist 
of  §§  1884  and  1885  of  the  Code  of  that 
state,  and  arc  in  the  following  terms: 

"Sec.  1884.  No  bank,  banking  house,  ex- 
change broker,  deposit  office,  firm,  company, 
corporation,  or  person  engaged  in  the  bank- 
ing, brokerage,  exchange,  or  deposit  busi- 
ness, shall,  ^en  insolvent,  accept  or  receive 
on  deposit,  with  or  without  interest,  any 
money,  bank  bills  or  notes.  United  States 
Treasury  notes  or  currency,  or  other  notes, 
bills,  checks,  or  drafts,  or  renew  any  certifi- 
cate of  deposits 

"Sec.  1885.  If  any  such  bank,  banking 
house,  exchange  broker,  deposit  office,  firm, 
company,  corporation,  or  person  shall  re- 
ceive or  accept  on  deposit  any  such  deposits, 
as  aforesaid,  when  insolvent,  any  owner,  of- 
ficer, director,  cashier,  manager,  member, 
or  person  knowing  of  such  insolvency,  who 
shall  knowingly  receive  or  accept,  be  acces- 
sory, or  permit,  or  connive  at  receiving  or 
accepting  on  deposit  therein,  or  thereby,  any 
such  deposits,  or  renew  any  certificate  of 
deposit,  as  aforesaid,  shall  be  guilty  of  a 
felony,  and,  upon  conviction,  shall  be  pun- 
ished by  a  fine  not  exceeding  ten  thousand 
dollars,  or  by  imprisonment  in  the  peniten- 
tiary for  a  term  of  not  more  than  ten 
3'ears,  or  by  imprisonment  in  the  county 
jail  not  more  than  one  year,  or  by  both  fine 
and  imprisonment." 

At  the  trial  evidence  was  adduced  tend- 
ing to  show,  and  the  jury  found,  that  the 
defendant,  being  engaged  in  the  banking 
business,  as  an  officer,  to  wit,  president  of 
the  First  National  Bank  of  Decorah,  on  the 
21st  day  of  August,  A.  D.  1896,  did,  as  pres- 
ident of  said  bank,  receive  and  accept  on 
deposit  in  said  *bank  the  sum  of  $100  in  law- [228] 
ful  paper  money  and  of  the  value  of  $100, 
from  one  tfohn  French,  the  bank  being  then 
and  there  insolvent,  and  the  defendant  then 
and  there  well  knowing  that  the  said  bank 
was  insolvent. 

It  will  be  observed  that  national  banks 
or  banking  associations  are  not  specifically 
named  in  the  statute ;  and  it  was,  hence,  ar- 
gued, on  behalf  of  the  defendant,  that  such 
institutions  are  not  within  the  enactment 
As,  however^  the  state  courts,  following  a 
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fTcvious  deciflion  of  the  supreme  oourt  of  tern,  we  cannot  concur  in  the  suggestioiM 

owa,  in  the  case  of  State  ▼.  Field,  08  Iowa,  that  national  banks,  in  respect  to  the  pow* 

748,  02  N.  W.  653,  held  that  the  stiaiute  was  era  conferred  upon  them,  are  to  be  yiewed 

applicable  to  all  banks,  whether  organized  as  solely  organized  and  operated  for  privata 

under  the  laws  of  the  state  or  the  acts  of  gain.    The  principles  enunciated  in  M'OuU 

Congress,  we  must  accept  that  construction  Tough  y.  Maryland,  4  Wheat.  426,  4  L.  ed. 

ajs  correct,  and  confine  our  consideration  to  606,   and    in   Oehom   y.   Bank   of    United 

the  question  whether,  as  so  construed,  the  States,  9  Wheat  738,  6  L.  ed.  204,  though 

act  is  within  the  jurisdiction  of  the  staJte.  expressed  in  respect  to  banks  incorporated 

It  is  obvious  that  the  two  sections  of  the  directly  by  acts  of  Congress,  are  yet  appli- 

statute,  aboye  quoted,  must  be  read  tosether  cable  to  the  later  and  present  system  of  na- 

as  one  enactment    If  S  1884,  regar<ted  as  tional  banks. 

applicable  to  national  banks,  is  a  valid  ex-       In  the  latter  case  it  was  said  by  Chief 

ercise  of  power  by  the  state,  then  the  penal-  Justice  Marshall : 

ties  declared  in  8  1885  can  be  properly  en-  "The  bank  is  not  considered  ajB  a  priyaie 
forced ;  but  if  §  1884  must  be  held  invalid  corporation  whose  principal  object  is  indi- 
as  an  attempt  to  control  and  regulate  the  vidual  trade  and  individual  profit,  but  aa 
business  operations  of  national  banks,  then  a  public  corporation  created  for  public  and 
the  penal  provisions  of  §  1885  cannot  be  en-  national  purposes.  That  the  mere  buainoM 
forced  against  their  officers.  In  other  of  banking  is,  in  its  own  nature,  a  priyate 
words,  the  validity  of  the  mandatory  and  business,  and  may  be  carried  on  by  individ- 
of  the  penal  parts  of  the  statute  must  stand  uals  or  companies  having  no  political  Con- 
or fall  together.  nection  with  the  government,  is  admitted; 

What,  then,  18  the  character  of  a  state  but  the  bank  U  not  such  an  individual  or 

law  which  forbids  national  banks,  when  m-  company.    It  was  not  created  for  ite  own 

solvent,  from  accepting  or  receiving  on  de-  g^ke  or  for  private  purposes.    It  has  never 

posit,  with  or  without  interest,  anymoney,  ^een  supposed  that  Congress  could  create 

fcank  bills  or  notes.  United  Stet^i^ewury  ^^^  ^  <£>poration.     'Thi  whole  opinion  of[l 

notes   or   currency,  or   other   notes,    bills,  ^^^  ^^^  j^the  case  of  M^OuUoughv.  Mar^ 

checks,  or  drafte,  or  renewing  any  oerUfi-  ^^   jg  founded  on,  and  sustei^ed  by,  the 

cate  of  deposit?  idea  that  the  bank  is  an  instrument  which 

The  answer  given  by  the  supreme  court  of  .3  .^ecessary  and  proper  for  carrying  into 

^''jr^i,**'  ^x"  quesUon  is  as  follows:  ^^  the  pbwers  vestS  in  the  gov^^Lnent 

"The  acts  of  Congress  provide  no  penalty  ^j  ^^  United  Stetes  * " 
for  the  fraudulent  receivinff  of  deposite,  and       ^  ^^^^^^  ^^^  ^^  i^e  nature  of  banks  or^ 
die    stotute    under    consideration    operates         j,^  ^^^^^  ^^^  national  bank  laws  haa 

upon  the  person  who  commits  the  crime,  y^^^    frequently   expressed    by   this    court. 

And  It  IS  not  a  material  question  to  deter-  ^hus,  in  Farmirs^  /m,  Nat,  Bank  y.  Dear. 

mine  whether  it  will  be  necessaiy  to  invea-  ^  gj  u.  S.  29,  23  L.  ed.  196,  it  waa  said: 
tigate  the  financial  condition  of  the  bank       f. National  banks  organized  iftider  the  aet 

roooAt  ^T^  ^*^  ^^^  ^*?^J^^U"^l!!"^  T^^."  are  instrumente  desired  to  be  used  to  aid 

[229]the  deposit  was  received.    This  •stetute  is  ^he  government  in  the  administration  ci  an 

in  the  nature  of  a  police  regulation,  ha^ng  i^^p^rUnt    branch    of    tiie    public    aerviee. 

for  ite  object  the  protection  of  the  public  ,^,^^    ^^  ^^^  appropriate  to  tiiat  end." 
from  the  fraudulent  acts  of  bank  officers.       nf,  ,    k«;««  ♦>»«  ««*«^  ^t  ♦i*^*^  ,«.«s«^.i 

The  mere  fact  that  in  violating  tiie  law  of  .    Such  being  tiie  nature  of  tiiese  national 

tiie  state  the  defendant  nerformed  an  act  institutions,  it  must  be  obvious  that  their 

tne  state  tne  aeiendant  performed  an  act  operations  cannot  be  limited  or  controlled 

pertaining  to  his  duty  as  an  officer  of  the  uirlrl^l    1^  :  i'T:!!«    «« j  4^ 

bank  doeJ^not  in  any  manner  interfere  witii  ^J  .^^^^  legislation,  «°d  the  suprenje  oon^ 

♦V*.  ^.^»^*  Ai^^x^^^  ^*  -««  ^«*«  !,«  ^«T^  ♦«.  of  Iowa  was  m  error  when  it  held  that  nn- 

^V^er    V^^^  tional  banks  are  organized  and  their  h«d- 

wa^s  SSrTntend^  by  imv  I?t  of  S're^s  "«»«  prosecuted  for  orivate  gain,  and  that 

Tat  ^ffiUf  o'^:?  nlt^l  bank^'sST  'bJlnkV^^onldT^Lem^t ^^ 

clothed  with  the  power  to  cheat  and  defraud  .^^riS^^tr'Tra^r^^^^ 

its  patrons     National  banks  are  organized  V  ^,^    ^^^  true,  as  asserti»i  by  Siat  <xmi^ 

and  their  business  prosecuted  for  private  [hat  there  is  no  act  or^gress^prohiSSS 

gnm,  and  we  can  conceive  of  no  reason  why  ^^f receipt  of  deposite  bVnltiona^l  baiSaw 

J^nf ThT^llH^  n^^lS^''?^^  f^.u'JZSt  their  officers,  wbW^a  bank  is  insolvent.    S 

from  the  penalties  prescribed  for  fraudulent  .^  ^^^^  that  there  is  no  express  prohibition 

wr  °5*-  1   41,  ♦  4.U-      •         t  *\.        K-    4  •  conteined  in  the  Federal  stetutes,  but  there 

We  tiunk  that  tiiis  view  of  the  subject  is  ^^^  ^^  provisions,  sanctioned  by  severe  pen- 

not  based  on  a  correct  conception  of  the  ^j^j^  ^^ich  are  intended  to  protect  the  dn- 

Federal  legislation  creating  and  regulating  poeitors    and    other    creditors   of    national 

national    banks.     That   legislation    has    in  tanks  from  fraudulent  banking.     It  ia  not 

view   the  erection   of   a   system   extending  necessary  to   quote  at  length  those  proH* 

throughout  the  country,  and  independent,  so  gions,  but  it  will  be  sufficient  to  say  that 

far  as  powers  conferred  are  concerned,  of  banks  organized   under  the  national   bank 

state  legislation  which,  if  permitted  to  be  act  are  authorized  to  make  oontraete;   to 

applicable,    might   impose   limitations   and  prescribe,  by  ite  board  of  directors,  hy-lawa 

restrictions  as  various  and  as  numerous  as  regulating  the  manner  in  which  tJieir  gen* 

the  states.     Having  due  regard  to  the  na-  eral   business  shall  be  conducted,  and  the 

tjonaj  character  and  purposes  of  that  sya-  privileges  granted  by  law  exercised  and  en- 
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Joyed;  to  exercise  by  its  board  of  directors, 
oT  duly  authorized  officers,  all  such  inciden- 
tjaX  powers  as  shall  be  necessary  to  carry  on 
■Llie  business  of  banking,  by  discounting  and 
neeotiating    promissory    notes    and    drafts, 
l>iu8  of  exchanffe ;  by  receiving  deposits ;  by 
liuying   and   sdling  exchange;    by   loaning 
money  on  personal  security.    And  they  are 
[2311  required  to  deposit  *with  the  Treasurer  of 
the  United  States,  as  security  for  their  cir- 
culating notes.  United  States  bonds  in  an 
amount  not  less  than  one  fourth  of  its  capi- 
tal; to  report  to  the  Treasurer  of  the  United 
States  twice  each  year  the  average  amount 
of  its  deposits,  and  to  pay  to  said  Treasurer 
each  half  year  a  tax  upon  such  deposits; 
sod  to  make  to  the  Comptroller  of  the  Cur- 
rency not  less  than  five  reports  during  each 
year  (and  special  reports  as  often  ajB  he  may 
require),  according  to  such  form  as  he  may 
require,  verified  by  the  oath  or  affirmation 
of   the  president  or  cashier,  which  reports 
shall  exhibit  in  detail  the  resources  ana  lia- 
l^ilities  of  the  association.    The  Comptrol- 
ler ia  directed  to  appoint  suitable  persons  to 
loaJce  examination  of  the  affairs  of  every 
banlcing  association,  who  shall  have  power 
to  make  a  thorough  examination  into  sul  the 
^Brirs  of  the  association,  and  in  doing  so  to 
^^mine  any  of  the  officers  or  agents  ihere- 
^»    and  to  make  a  full  and  detailed  report 
^^  tJie  condition  to  the  Comptroller.    When- 
^^^x*  the  Comptroller  becomes  satisfied  of 
^^  insolvency  of  such  bank  he  may,  after 
do^  examination  of  its  affairs,  appoint  a  re- 
^^ver,  who  shall  take  possession  of  the  as- 
*^t:^  of  the  association,  wind  up  its  affairs, 
'^^^l.  make  ratable  distribution  of  its  assets. 
'^^d  severe  penalties  are  imposed  upon  any 
-^*^<!er  or  agent  of  such  association  who  vio- 
l^^c^  any  of  the  provisions  of  the  national 
act 
I  thus  appears  that  Congress  has  provid- 
a  symmetrical  and  complete  scheme  for 
^^^  banks  to  be  organized  under  the  provi- 
•*^>ii8  of  the  statute. 

'Xt  is  arffued  hv  the  learned  Attorney  Gen- 

l  on  behalf  of  the  state  of  Iowa  that  "the 

of  the  statute  of  Iowa  is  to  require 

the  officers  of  all  banks  within  the  state 

^^^igher  de^ee  of  diligence  in  the  discharge 

^^   their  duties.     It  gives  to  the  generaJ  pub- 

**  greater  confidence  in  the  stability  and 

vency  of  national  banks,  and  in  the  hon- 

ty  and  int^mty  of  their  managing  offi- 

Ts.    In  enables  them  better  to  accomplish 

le  purposes  and  designs  of  the  general  gov- 

^^CTunenti  And  is  an  aid,  rather  than  impedi- 

^^ent,    to    tl)eir   utility   and   efficiency   as 

^fients  and  instrumentalities  of  the  United 

States." 

But  we  are  unable  to  perceive  that  Con- 
fess intended  to  leave  the  field  open  for  the 
states  to  attempt  to  promote  the  welfare 
\.^*^*and  stability  of  national  banks  by  direct 
l^slation.    If    they    had    such    power   it 
Would  have  to  be  exercised  and  limited  by 
their  own  discretion,  and  confusion  would 
necessarily  result  from  control  possessed  and 
exercised  by  two  independent  authorities. 

Nor  can  we  concede  that  by  such  legisla- 
tion of  a  state  as  was  attempted  in  this  in- 
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stance,  the  affairs  of  a  national  bank,  or  iho. 
security  of  its  creditors,  would  be  advanta- 
geously affected.  The  provision  of  the  state 
statute  is  express  that  it  is  the  duty  of  the 
officers  of  the  bank,  wiien  they  know  it  is  in- 
solvent, to  at  once  suspend  its  active  oper- 
ations; for  it  is  obvious  that  to  refuse  to 
accept  deposits  would  be  equivalent  to  a  ces- 
sation of  business.  Whether  a  bank  is  or 
is  not  actually  insolvent  may  be,  often,  a 
question  hard  to  answer.  There  may  be 
good  reason  to  believe  that,  though  tempo- 
rarily embarrassed,  the  bank's  affairs  may 
take  a  fortunate  turn.  Some  of  the  assets 
that  cannot  at  once  be  converted  into  money 
may  be  of  a  character  to  justify  the  expec- 
tation that,  if  actual  ana  open  insolvency 
be  avoided,  they  may  be  ultimately  collect- 
ible, and  thus  the  ruin  of  the  bank  and  its 
creditors  be  prevented.  McDonald  v.  Chem- 
ical Nat,  Bank,  174  U.  S.  610,  43  L.  ed. 
1106,  19  Sup.  Ct  Rep.  787.  But,  under  the 
state  statute,  no  such  conservative  action 
can  be  followed  by  the  officers  of  the  bank 
except  at  the  risk  of  the  penalties  of  fine 
and  imprisonment.  In  such  a  case  the  pro- 
visions of  the  Federal  statute  would  permit 
the  Comptroller  to  withhold  closing  the 
bank,  and  to  give  an  opportunity  to  escape 
final  insolvency.  It  would  seem  that  such 
an  exercise  of  discretion  on  the  part  of  the 
Comptroller  would,  in  many  cases,  be  better 
for  all  concerned  than  the  unyielding  course 
of  action  prescribed  by  the  state  law.  How- 
ever, it  is  not  our  province  to  vindicate  tlie 
policy  of  the  Federal  statute,  but  to  declare 
that  it  cannot  be  overridden  by  the  policy 
of  the  state. 

Similar  legislation  to  that  of  the  state  of 
Iowa  has  b^n  considered  and  disapproved 
by  the  supreme  courts  of  several  of  the 
other  states. 

Thus,  in  Com.  ex  rel.  Torrey  v.  Ketner,  02 
Pa.  372,  37  Am.  Rep.  692,  one  Torrey  was 
indicted  and  found  guilty  under  a  charge 
that,  as  the  cashier  of  the  First  National 
Bank  of  Ashland,  organized  under  *the  law8[2331 
of  the  United  States,  he  had  embezzled  the 
moneys  of  the  said  bank  contrary  to  the 
form  of  the  act  of  assembly  of  the  state  of 
Pennsylvania,  prescribing  a  penalty  of  fine 
and  imprisonment.  A  writ  of  habeas  cor- 
pus was  allowed  by  the  supreme  court  of 
the  state,  and  the  accused  was  discharged. 
That  court,  having  auoted  the  acts  of  as- 
sembly relied  on,  said: 

"We  are  spared  further  comment  upon 
these  acts,  for  the  reason  that  they  have  no 
application  to  national  banks.  Neither  of 
them  refers  to  national  banks  in  terms,  and 
we  must  presume  that  when  the  legislature 
used  the  words  'any  bank'  that  it  referred 
to  banks  created  under  and  by  virtue  of  the 
laws  of  Pennsylvania.  The  national  banks 
are  the  creatures  of  another  sovereignty. 
They  were  created  and  are  now  regulated  by 
the  acts  of  Congress.  When  our  acts  of 
1800  and  1861  were  passed  there  were  no 
national  banks,  nor  even  a  law  to  authorize 
their  creation.  When  the  act  of  1878  was 
passed.  Congress  had  already  defined  and 
punished    the   offense   of   embezzlement   by 
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the  offipcrs  of  sucli  banks.  There  was  there- 
fnre  no  reason  why  the  state,  even  if  it  had 
the  power,  should  legislate  upon  the  sub- 
ject. Such  legislation  could  only  produce 
uncertiiinty  and  confusion,  as  well  as  a  con- 
flict of  jurisdiction.  In  addition,  there 
would  be  the  possible  danger  of  subjecting 
aji  offender  to  double  punishment,  an  enor- 
mity which  no  court  would  permit,  if  it  had 
the  power  to  prevent  it.  An  act  of  assem- 
bly prescribing  tlie  manner  in  which  the 
business  of  all  banks  shall  be  conducted, 
or  limiting  the  number  of  tlie  directors 
thereof,  could  not  bv  implication  be  extend- 
ed to  national  banks,  for  the  reason  that 
the  alTairs  of  such  banks  are  exclusively  un- 
der the  control  of  ("ongrcss.  Much  less  can 
we,  by  mere  implication,  extend  penal  stat- 
utes like  those  of  18G1  and  1878  to  such  in- 
stitutions. The  offense  for  which  the  relat- 
or is  held  is  not  Indictable,  either  at  com- 
mon law  or  under  the  statutes  of  Pennsyl- 
vania. We  therefore  order  hira  to  be  dis- 
charged.*' 

In  Allen  v.  Carter,  119  Pa.  192,  13  AU. 
70,  tlie  question  wajs  whether  a  state  law, 
which  forbade  **any  cashier  of  any  bank 
from  engaging,  directly  or  indirectly,  in  the 
purchase  or  sale  of  stock,  or  in  any  other 

f)rofed8ion,  occupation,  or  calling  other  than 
lis   duty   as  cashier,"   and   which   declared 
[234]  the  same  to  be  a  misdemeanor,  *waB  applica- 
ble to  the  cashier  of  a  national  bank,  and  it 
was  held  that  it  was  not  so  applicable,  the 
court  saying,  among  other  things: 

'*The  national  banking  act  and  its  sup- 
plements create  a  complete  system  for  tlie 
''overnmcnt  of  those  institutions.  Conced- 
ing the  power  of  Congi'ess  to  create  this  sys- 
tem, I  am  unable  to  see  how  it  can  be  re;gu- 
lated  or  interfered  with  by  state  legislation. 
The  act  of  ISGO,  if  applied  to  national  banks, 
imposes  a  disqualification  upon  cashiers  of 
such  institutions  where  none  has  been  im- 
posed by  act  of  Congress.  If  the  state 
inuy  impose  one  qualification  upon  the  cash- 
iers, why  not  another?  If  upon  the  cash- 
ier, why  not  upon  the  president  or  other  of- 
ficer? Nay,  further,  suppose  the  legislature 
should  declare  tliat  no  person  should  be  a 
bank  director  unless  he  tias  arrived  at  fifty 
years  of  aj^e,  or  should  be  the  owner  of  one 
hundred  shares  of  stock,  could  we  apply 
such  an  act  to  national  banks?  If  so,  such 
institutions  would  have  a  precarious  exist- 
ence. They  would  be  liable  to  be  interfered 
with  at  every  step,  and  it  might  not  be  long 
before  the  whole  national  banking  system 
would  have  to  be  thrown  aside  as  so  much 
worthless  lumber." 

People  V.  Fonda,  62  Mich.  401,  29  N.  W. 
26,  was  a  case  wherein  a  clerk  of  a  national 
bank  was  prosecuted  in  a  state  court  and 
found  guilty  of  larceny  and  embezzlement  of 
the  funds  of  the  bank  under  the  statute  of 
the  state.  But  it  was  held  by  the  supreme 
court  of  the  state  that  the  offense  was  with- 
in the  laws  of  the  United  States,  and  that, 
accordingly,  the  state  court  was  without 
jurisdiction.  It  was  said  by  the  court — in 
view  of  }  711  of  chapter  12  of  the  Revised 
Statutes  of  the  United  States  (U.  8.  Comp. 


Stjit.  1901,  p.  577),  in  the  following  terms: 
**The  jurisdiction  vested  in  the  courts  of 
the  United  States  in  the  cases  and  proceMl- 
ings  hereinafter  mentioned  shall  be  exclu- 
sive of  the  courts  of  the  several  states: 
Fii'Ht,  of  all  crimes  and  offenses  cognizable 
under  the  authority  of  the  United  States" — 
that  Congress,  by  law,  created  the  national 
banking  system,  and  provided  for  its  inter- 
nal workings,  and  prescribed  a  punishment 
for  the  offense  charged  against  the  defend- 
ant. It  seems,  clearly,  the  case  is  one  fall- 
ing within  §  711,  above  quoted,  and  that  by 
the  Federal  law  *it8elf  the  jurisdiction  of  t1ie[S{ 
state  is  expressly  excluded.  Chancellor 
Kent,  in  his  Commentaries  (1  Com.  400), 
says:  "In  judicial  matters  the  concurrent 
jurisdiction  of  the  state  tribunals  depends 
altogether  upon  the  pleasure  of  Congress, 
and  may  \ye  revoke<l  and  extinguished  when- 
ever they  think  proper,  in  every  case  in 
which  the  subject-matter  can  constitutionally 
be  made  cognizable  in  the  Federal  courts: 
and  that,  without  an  express  provision  to 
the  contiary,  the  state  courts  will  retain 
a  concurrent  jurisdiction  in  all  cases  where 
they  had  jurisdiction  originally  over  the 
aubjcct-matter ; "  and  accordingly  the  jud|^ 
ment  of  the  trial  court  was  reversed  and  the 
prisoner  discharged. 

In  Com.  V.  Pel  ton,  101  Mass.  204,  the  de- 
fendant was  charged  with  being  an  acces- 
sory to  an  embezzlement  by  an  officer  of  a 
national  bank,  and  it  was  said  by  the  court: 

*'The  difticulty  in  the  way  of  holding  the 
defendant  upon  the  present  indictment  is 
that  tlie  act  of  Congress  has  taken  the  crime 
of  the  principal  out  of  our  jurisdiction. 
Our  courts  cannot  deal  with  him  upen  Uiat 
charge." 

A  law  of  the  state  of  Kansas  provided 
that  no  bank  should  receive  deposits  wbeo 
it  was  insolvent^  and  prescribea  a  punish- 
ment for  a  violation  of  that  provision  bn^ 
any  officer  or  agent  of  such  bank;  but  it 
was  held  by  the  supreme  court  of  that  state 
that  the  provisions  of  the  state  law  had  no 
application  to  national  banks,  and  that  the 
penalties  prescribed  were  not  operative  as 
against  olhcers  of  national  banks.  Sinte  t. 
Menke,  50  Kan.  77,  42  Pac.  350. 

The  same  view  has  prevailed  in  the  lower 
Federal  courts.  In  Sutton  Mfg,  Co.  ▼. 
Hutchinson,  11  C.  C.  A.  320,  24  U.  8.  App. 
145,  63  Fed.  501,  it  was  said  by  the  circuit 
court  of  appeals,  through  Mr.  Justice  Har- 
lan: 

"A  corporation  is  not  required  by  anj 
duty  it  owes  to  creditors  to  suspend  oper- 
ations the  moment  it  becomes  financially 
embarrassed,  or  because  it  may  be  doubtful 
whether  the  objects  of  its  creation  can  be 
attained  by  further  effort  upon  its  part.  It 
is  in  the  line  of  right  and  of  duty  when  at- 
tempting, in  good  faith,  by  the  exercise  of 
its  lawful  powers  and  by  the  use  of  all  *le-[S2 
gitimate  means,  to  preser^'e  its  active  exist- 
ence, and  thereby  accomplish  the  objects  for 
which  it  was  created." 

In  Re  Waite,  81  Bed.  359,  it  was  held  bj 
the  circuit  court  of  the  United  States  for  tbe 
district  of  Iowa  that  a  pension  examiner  of 
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t^e  United  States  was  not  liable  to  a  crimi- 
nal prosecution  in  the  courts  of  a  state  for 
^u^ts  done  by  him  in  his  official  capacity.  In 
"t^e  opinion  it  was  said : 

'The  question  which  marks  the  limit  of 
^e  state  jurisdiction  is  whether  the  person 
sought  to  be  called  to  account  was  acting 
binder  the  authority  of  the  United   States 
'When  the  acts  complained  of  were  done,  in 
u.nd  about  a  subject-matter  within  Federal 
jun^diction,     ...     for  the  criminal  stat- 
utes of  the  state  are  not  applicable  to  acta 
done  within  Uie  plane  of  Federal  jurisdic- 
tion and  u/ider  the  authority  of  the  United 
States.    Whenever  it  is  made  to  appear  in 
a  criminal  case  pending  in  the  state  court 
tiiat;  the  acta   cnarged    in   the   indictment 
H'ei-c  done  by  the  defendant  as  an  officer  or 
igexit  of  the  United  States  in  and  about  a 
uinjLtBT    within      Federal      control,     .     .     . 
then  it  is  made  to  appear  that  the  state 
catij^    is   asked   to   assume   a    jurisdiction 
wliich  it  cannot  rightfully  exercise;  and  if 
th^t  court  entertains  the  case  and  proceeds 
to     sidjudicate  on  the  question  of  the  extent 
of     'tJie  authority  poss^sed  by  the  officers  of 
tla^      United     States,    .     .     .    testing     the 
sa.zxie  by  the  provisions  of  state  statutes, 
•     .    it  proceeds  at  the  peril  of  having 
iL^     jurisdiction  questioned  and  denied." 

So,  in  Re  Thoinas,  82  Fed.  304,  it  was 

Ij^^^i  by   the   circuit  court   of    the   United 

St:-Cfe.te8  for  the  southern  district  of  Ohio  that 

^la^  governor  of  the  soldiers'  home  at  Day- 

^os:^,  Ohio,  in  serving  to  the  inmates,  as  food, 

^l^^omargarine  furnished  by  the  government, 

i^       not  subject  to  the  law  of  the  state  pre- 

^c^^'ibing  the  manner  in  which  oleomargarine 

'*^^«mll  be  used  in  eating  houses,  because  his 

^^"^  "ti  is  that  of  the  government  of  the  United 

^*^-«ites  within  its  constitutional  powers,  and 

^'^^^olly  beyond  the  control  or  regulation  of 

^  I^isluture  of  the  state. 

"^his  judgment  was  affirmed  by  this  court 

Ohio  v.  Thomas,  173  U.  S.  276,  43  L.  ed. 

9,  19  Sup.  Ct  Rep.  453. 

-A  leading  case  in  which  this  court  had 

"^asion  to  consider  the  limitation  of  logis- 

"^ion  by  a  state  affecting  a  subject  wiUiin 

'^Jie  scope  of  action  by  Congress  is  that  of 

^^gg  V.  Pennsylvania,   16  Pet  539,   10  L. 

.  1060,  from  which  we  quote  the  following 

servations : 

"If  Ckmgreas  have  a  constitutional  power 

regulate  a  particular  subject,  and  they 

^^  actually  regulate  it  in  a  given  manner 

^^d  in  a  certain  form,  it  cannot  be  that  the 

^^te  legislatures  have  a  right  to  interfere, 

'^d,  as  it  were,  by  way  of  complement  to 

^^Ve   legislation    of    Congress,    to    prescribe 

^^fdditional  regulations,  and  what  they  may 

^^«eni  auxiliaiy  provisions  for  the  same  pur- 

^^^ose.    In   such    a   case,   the   legislation    of 

^4>ngre8S,  in   what  it  does   prescribe,   man- 

^festly  indicates  that  it  does  not  intend  that 

^here  shall  be  any  further  legislation  to  act  \ 

^pon  the  subject-matter.     Its  silence  as  to 

^hat  it  does  not  do  is  as  expressive  of  what 

its   intention    is   as    the    direct    provisions 

made  by  it." 

On  the  immediate  subject  of  control  over 
national  banks,  it  was  said,  in  Farmers'  d 
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M.  Nat.  Bank  v.  Bearing,  91  U.  S.  20«  23 
L.  ed.  196: 

'*The  states  can  exercise  no  control  over 
them  [national  banks],  nor  in  anywise  af- 
fect their  operation,  except  in  so  far  as  Con- 
gress may  see  proper  to  permit  Any- 
thing beyond  this  is  'an  abuse,  because  it  is 
the  usurpation  of  power  which  a  single 
state  cannot  give.'  .  .  .  'The  states 
have  no  power,  by  taxation  or  otherwise,  to 
.  .  .  burden,  or  in  any  manner  control, 
the  operation  of  constitutional  laws  enacted 
by  Congress  to  carry  into  execution  the 
powers  vested  in  the  general  government' " 

This  subject  has  received  recent  and 
careful  consideration  in  the  case  of  Davis 
v.  Elmira  f^av.  Bank,  161  U.  S.  275,  40  L. 
ed.  700,  16  Sup.  Ct  Rep.  502,  twice  argued 
in  this  court.  The  le^slature  of  the  state 
of  New  York  had  provided  by  law  that  sav- 
ings banks,  organized  under  the  laws  of 
that  state,  should  have  a  preference  as  de- 
positors in  banks  in  case  of  the  insolvency 
of  such  banks,  and  it  was  sought  to  apply 
this  provision  to  the  case  of  a  deposit  by  a 
savings  bank  in  a  national  bank  which  had 
subsequently  become  insolvent.  But  this 
court  held  that  such  a  provision  could  not 
be  extended  by  a  state  to  national  banks, 
because  it  was  repugnant  to  that  provision 
of  the  national  banking  act  which  reauires 
the  assets  of  an  insolvent  national  bank  *ta[83C 
be  ratably  distributed  amonff  its  creditors. 
In  the  opinion  of  the  court,  by  Mr.  Justice 
White,  it  was  said: 

"National  banks  are  instrumentalities  of 
the  Federal  government,  created  for  a  pub- 
lic purpose,  and  as  such  necessarily  subject 
to  the  paramount  authority  of  the  United 
States.  It  follows  that  an  attempt  by  a 
state  to  define  their  duties  or  control  the 
conduct  of  their  afTairs  is  absolutely  void, 
wherever  such  attempted  exercise  of  author- 
ity expressly  conflicts  with  the  laws  of  the 
United  States,  and  either  frustrates  the 
purpose  of  the  national  legislation  or  im- 
pairs the  ediciency  of  these  agencies  of  the 
Federal  government  to  discharge  the  duties 
for  the  performance  of  which  tney  were  en- 
acted. These  principles  are  axiomatic,  and 
are  sustained  by  the  repeated  adjudications 
of  this  court." 

Our  conclusions,  upon  principle  and  au- 
thority, are  that  Congress,  having  power  to 
create  a  system  of  national  banks,  is  the 
judge  as  to  the  extent  of  the  powers  which 
should  be  conferred  upon  sucn  banks,  and 
has  the  sole  power  to  regulate  and  control 
the  exercise  of  their  operations;  that  Con- 
(^ress  has  directly  dealt  with  the  subject  of 
insolvency  of  such  banks  by  giving  control 
to  the  Secretary  of  the  Treasury  and  the 
Comptroller  of  the  Currency,  who  are  au- 
thorized to  suspend  the  operations  of  the 
banks  and  appoint  receivers  thereof  when 
they  become  insolvent,  or  when  they  fail  to 
make  good  any  impairment  of  capital;  that 
full  and  adequate  provisions  nave  betti 
made  for  the  protection  of  creditors  of  such 
institutions  by  requiring  frequent  reports 
to  be  made  of  their  condition,  and  by  the 
power  of  visitation  by  Federal  officers;  that 
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it  is  not  competent  for  state  legislatures  to 
interfere,  whether  with  hostile  or  friendly 
intentions,  with  national  banks  or  their  of- 
ficers in  the  exercise  of  the  powers  bestowed 
upon  them  by  the  general  government. 

Cross  V.  North  Carolina,  132  U.  S.  131,  33 
L.  ed.  287,  10  Sup.  Ct.  Rep.  47,  was  a  case 
wherein  this  court  pointed  out  the  distinc- 
tion between  crimes  defined  and  punishable 
at  common  law  or  by  the  general  statutes 
of  a  state  and  crimes  and  offenses  cogniz- 
able under  the  authority  of  the  United 
States ;  and  accordingly  it  was  held  that  the 
crime  of  forging  promissory  notes,  purport- 
[230] ing  to  be  made  by  individuals,  *and  made 
payal)le  to  or  at  a  national  bank,  was  a  dis- 
tinct and  separate  offense,  indictable  under 
the  laws  of  Uie  state. 

Undoubtedly  a  state  has  the  legitimate 
power  to  define  and  punish  crimes  by  gen- 
eral laws  applicable  to  I'l  persons  within 
its  jurisdiction.  So,  likewise,  it  may  de- 
clare, by  special  laws,  certain  acts  to  be 
criminal  ofifenses  when  committed  by  officers 
or  agents  of  its  own  banks  and  institutions. 
But  it  is  without  lawful  power  to  make 
such  special  laws  applicable  to  banks  or- 
ganized and  operating  under  the  laws  of  the 
United  States. 

It  was  by  failing  to  observe  the  distinc- 
tion between  the  two  classes  of  cases  that, 
we  think,  fJie  courts  below  fell  into  error. 

The  judgment  of  the  Supreme  Court  of 
Iowa  is  reversed,  and  the  cause  is  remanded 
to  that  court  to  take  further  action  not  in- 
consistent with  the  opinion  of  this  court. 


GEORGE  BLEISTEIN,  John  W.  Bridgman, 
John  A.  Rudolph,  Ansley  Wilcox,  C^rritt 
B.  Lansing,  and  Edwin  Fleming,  Doing 
Business  under  the  Name  of  The  Courier 
Company  and  the  Courier  Lithographing 
Company,  Plffs,  in  Err., 

V, 

DONALDSON     LITHOGRAPHING     COM- 
PANY. 

(See  8.  C.  Reporter's  ed.  239-253.) 

Copyright  —  printing  and  engraving  — 
pieiorial  illuatrations— circus  posters. 

1.  Printing  and  engraving,  though  not  for  a 
mechanical  end,  are  not  excluded  from  the 
naeful  arts,  which  Congress  Is  empowered  by 
the  Constltatlon  to  promote  by  copyrigbt 
laws. 

2.  Pictorial  lllnstratlons  are  none  the  less 
within  the  protection  of  the  copyright  law  (U. 
&  ReT.  But  I  4952 ;  U.  S.  Comp.  Stat.  1901. 
p.  8406),  because  they  are  drawn  from  real 
llf^ 

8.  ChromoUthographlc  advertisements  of  a  cir- 
cus, portraying  a  ballet,  a  number  of  per- 
sons performing  on  bicycles,  and  groups  of 

None. — A$  to  tchat  matter  ia  tubjvit  to  copy- 
right — see  notes  to  Amberg  File  &  Index  Co. 
T.  Shea  Smith  &  Co.  27  C.  C.  A.  24S :  and 
Belford.  C.  &  Co.  t.  Scrlbner.  36  L.  ed.  U.  S. 
514. 

sso 


men  and  woD*en  whitened  to  represent  stat- 
ues, are  prH>cr  subjects  of  copyright,  under 
U.  S.  Rev.  Stnt.  f  4952  (U.  S.  Comp.  StaL 
1001,  p.  3406).  as  amended  by  the  act  of 
1874,  i  8  (18  Stat,  at  L.  78,  79,  chap.  301« 
U.  8.  Comp.  Stat.  1901.  p.  3412),  as  "pictorial 
Illustrations,"  even  assuming  that  only  such 
lllustrntloDs  as  are  "connected  with  the  tine 
arts"  are  within  the  protection  of  such  lawai 

[No.  117.] 

Argued    January    IS,    14,  190S.      Decided 
February  2,  1909. 

TN  ERROR  to  the  United  States  arcuit 
1  Court  of  Appeals  for  the  Sixth  Circuit 
to  review  a  judgment  which  affirmed  a 
judgment  of  the  Circuit  Court  for  the  Dis- 
trict of  Kentucky  in  favor  of  defendant  in 
a  suit  to  recover  the  penalties  prescribed 
for  infringements  of  copyrights.  Reversed 
and  remanded,  with  directions  to  set  asido 
the  verdict  and  grant  a  new  trial. 

See  same  case  below,  44  C.  C.  A.  296,  104 
Fed.  993. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Ansley  Wileoz  and  Arthwr 
Von  Briesen  argued  the  cause,  and,  with 
Messrs.  Wilcox  rf  Miner,  filed  a  brief  for 
plnintiffs  in  error: 

The  words  "authors"  and  "writings."  in 
the  copyright  law,  are  not  confined  to  liter- 
ary writers  and  their  works,  but  include, 
among  others,  designers,  engravers,  and 
lithographers,  as  well  as  photographers. 

Burrow-Giles  LAthographic  Co.  v.  Sarofiy, 
1 1 1  U.  S.  53,  28  L.  ed.  349,  4  Sup.  Ct.  Rep. 
279;  Trade-Mark  Cases,  100  U.  S.  82,  suh 
nom.  United  States  v.  Steffens.  25  L.  ed.  550. 

The  courts  have  uniformly  disclaime<l  the 
right  to  act  as  literary  or  artistic  critics,  in 
passing  upon  the  degree  of  originality  or  of 
HM^rit  which  is  shown. 

Brightley  v.  Littleton.  37  Fed.  103;  Car- 
lisle v.  Colusa  Count ff,  57  Fed.  979;  Drury 
v.  Etcing,  1  lk>nd,  .540,  Fed.  Cas.  No.  4.095: 
Henderson  v.  Tompkins,  60  Fed.  758. 

If  a  copyrighted  article  has  merit  and 
value  enough  to  be  the  object  of  piracy,  it 
should  also  be  of  sufficient  importance  to  be 
entitled  to  protect  ion. 

Drone,  Copyright,  p.  212;  Henderson  ▼• 
Tompkins.  00* Fed.  758. 

SfSe  also  Church  v.  Linton,  25  Ont.  Rep, 
131. 

Tliere  was.  at  least,  a  question  of  fact  for 
the  jury. 

Hegetnnn  v.  Spritigi^,  49  C.  C.  A.  86,  110 
Fed.  374 :  Holies  v.  Outing  Co.  46  L.  R.  A. 
712,  23  C.  (\  A.  594,  45  U.  S.  App.  449,  77 
Fed.  966.  175  I'.  S.  262,  44*  L.  ed.  166,  20 
Sup.  Ct.  Rep.  94. 

To  deprive  pictures  or  publications  of  the 
protection  of  the  copyright  law,  **it  must 
appetiT  either  that  there  is  somethin|t  ira- 
moral,  pernicious,  or  indecent  in  the  thinga 
per  se,  or  that  they  are  incapable  of  any 
use  except  in  connection  with  some  illegal 
and  immoral  act." 

Richardson  v.  Miller,  12  Off.  Gat.  3,  Fed, 
(\»«*.  No.  11,  791. 

These  pictures  were  not  barred  from  copy- 
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right  because  they  were  "mere  matter  of  ad-  Wallace  in  tlie  eorner,  and  lettering  bearing 
vertifling."  some  slight  relatioD  to  the  Bcbeme  of  dee- 
Yvenglittg  v.  Bchtle,  20   BIntelit.  452,   12  oration,   Indicating   the   subject  of   the  de- 
Fed.  97:  Schumacher  v.  Schicencke,  25  Fed.  sign  and  the  fact  that  the  reality  was  to  be 
4Sfl;   Latnb  v.  Qrand  Hapids  School  ^urni-  seen  at  the  circus.     One  of  tiie  designs  tnu 
tvre  Co.  38  Fed.  474;  Drone,  Copyright,  pp.  of  an  ordinary  ballet,  one  of  a   number  ot 
104,   165.     See  also  to  same  effect:     Grace  men  and  women,  described  aa  the  Stirk  fam- 
V.  Neuman,  L.   R.   19  Eq.   623;     .tfaple    v.  ily,    performing   on    bicycles,    and     one    of 
Jvnior  Armg  d  Navy  Btorea,  L.  R.  21   Ch.  groups  of  men  and  women  whitened  to  rep- 
Div.  369;   Church  v.  Lmton.  25  Ont.  Rep.  resent  statues.     The   circuit  court  directed 
131.  a  verdict  for  the  defendant  on  the  ground 
Mr.  Edmnmd  W.  Klttredce  argued  the  that  the  chromolithoTraphB  were  not  with- 
cause,  and,  with  Mr.  Joncpk  Wtlbi/,  filed  n  '°  the  protection  of  the  copyright  law,  and 
brief  for  defendant  in  error:  this    ruling   was   sustained   by    the   circuit 
The  copyright  law  being  penal,  if  the  Ian-  court    of    appeals.     Courier    Lilho^aphing 
gunge  ia  ambiguous  the  court  will  lean  more  Co.   y,   Donaldson  Lithographing  Co.   44  C. 
strongly   in  favor  of  the  defendant  than  it  C.  A.  2B6,  104  Fed.  893. 
would  if  the  statute  were  remmlinl.  There  was  evidence  warranting  the  infer- 
RoUea  V.  Ouling  Go.  175  U.  S.  2fl2,  44  L  ^'^'^  that  the  designs  belonged  to  the  plain- 
ed. 156.  20  Sup.  Ct.  Rep.  94.  '•''^^>  they  having  been  produced  by  persona 
The  language  which  declare.*  that  in  the  employed  and  paid  by  the  plaintiffs  in  their 
construction  of  this  act  the  words  "engrav-  estabhshraent   to    make   those   very  things. 
ing."   "cut,"   and   "print"   shall    be  applied  "'"  "-   United  titates,   180  U.  8.  426,  436, 
onlv  to  pictorial  illustration.',  or  «orks  con-  ^O    L.     ed.    480,   483,    16     Sup.     CL     Rep. 
nected  with  the  fine  arts,  ha.s  been  held  to  be  ^^^-     'Collwry    Engineer    Co.     v,     t'"nf(cd[248] 
a   limitation    upon    the   right   to   copyright  Correapondcnce    BchooU    Co.  94    Fed.    152; 
prints,  cuU,  or  engraving*  Corfe    v.    E^an»,    27    Fed.    861.     It    fairly 
Roseitbach  v.  Dreyfuff.  2  Fed.  217;  EhrfA  might  be   found,   also,   that  the  capyright« 
T.  Pierce,  18  Blatcht.  302,  10  Fed.  554;  Uig-  we f*  taken  out  in  the  proper  aamea.     One 
ai»B  V.  Kucfffl,  UO  U.  S.  428,  35  L.  ed.  470.  °'  "•.«"  ™^  '■*"■  "^^  ">  ^'^'>  """^  "f  the 
11  Sup.  Ct.  Rep.  731 ;  J.  h.  Moll  Iron  Worka  Co U"er  Company  and  Uie  other  two  in  the 
T  Clow   72  Fed    IBS  ""™^  *''   ""^   Courier   Lithographing   Com- 
A   picture    representing   n   vmiiig   woman  P^"7-     The  former  was  the  najne  of  an  un- 
holding  a  bouquet  of  flower*..'to  be  printed  "ifO''!>orated   joint- stock  association  formed 
M  labels  for  cigar  boxes,  is  not  the  subject  "J"^"  "'? '"'"  °'  ^T  Y°^>'  'Jf  "^^f  IBM, 
of  copvrieht  "^''^P'  ^^°^>  *"''  """^*  "P  "^  *-^^  plaintiffs, 
aJimach^  V.  Wo-Tram.  35  Fed.  210.  the   other    a    trade   variant   on  that  name, 
A  catalogue  of  furniture  containing  pic-  fr'''T  '    ^'V^i  ^5  ^^\"J-  *^*h  *'h  ^ 
torial  illustrations  of  furniture  and  d^cira-  \-'^f  r"i««    ■/fl''?'  ^ '^^fi''  ^ii°"^^' 
tioni,  intended  as  an  advertisement,  and  not  ^J*   "■   S*  *^^-  ^B  L.  ed.  614,   12  Sup.  CL 
u  a.  work  of  art,  is  not  entitled  to  protee-        E:  '  „■    ,,  .,  .i   .  .u       , 
tion  under  the  copyright  law.               '^  ,    f^"""!'.  »''"'=  '?'^.L"t!,^'*  that  the  pi«- 
Co6&e"  v.  Woodtrard,  L.  R.  14  Eq.  407.  *"'"   were   copyrighted   before  publieotlMi. 
The  copyright  law  does  not  protUt  what  There  may  be  a  question  whether  the  use  l>y 
is  imnioml  in  its  tendency.  "'^   defendant   for    Wallace  was  not  lawful 
Broder  v.  Zeno  Maui'nia  Music  Co.  89  Fed.  within  the  terms  of  the  contract  with  Wal- 
U:  Du«l',p  V.  Vnileil  Htalrg.  185  U.  S.  r)01,  '»<*-   "f   »   more   general   one   aa   to   what 
4i  L.  ed.  H04.  17  Sup.  Ct.  Rep.  375:  Miirii-  rights  the  plaintiff  reserved.     But  we  c«i- 
tctti  V.  Mimuirc.   1  Abb,   (U.  S.)   356.  Fed.  not  pass  upon  these  questions  as  matter  of 
C«s.  No.  9,173.  '""i    **'^y  "''"   I*  '<"■  *■*•«  J^T  when  the 
cnse  is  tried  again,  and  therefore  we  come 
Mr.   .Tustice  Holmes  delivered  the  opin-  at   once   to    the   ground   of   decision  in  the 
Son  of  the  court;  courts  below.     That  ground  was  not  found 
This    case   comes    here    from    the  United  in  any  variance  between  pleading  and  proof, 
Qtaites  circuit  court  of  appeals  for  the  sixth  such  as  was  put  forward  in  argument,  but 
Circuit   by  writ  of  error.     Act  of  March  3,  in  the  nature  and  purpose  of  the  designs. 
IbBI    (26  Stat,  at  L.  828,  chup.  517,  f  6,  U.        We   shall    do   no   more   than  mentioD  the 
S.   Comp.   Sta-t   1001,  pp.   540,  550),     It  is  suggestion  that  painting  and  engraving,  no- 
m^  action  brought  by  the  plaintiffs  in  error  less   for  a  mechanical  end,  are  not  among 
%n    recover   the   penalties    prescribed  for  in-  the  useful  arta,  the  progress  of  which  Coa- 
fringeroentfl    of    copyrights.     Rev.    Stat,   tS  gress  is  empowered  1^  the  Constitution  to 
4952,  4950,  4085    (U.  S.   Comp.   Stat,   1901,  promote.     The  Constitution   does   not  limit 
pp.    3406,  3407,   3414),  amended   by   act  of  the  useful  to  that  which  satisfies  immediate 
March   3,   181)1    (26  StaL  at  L,   1100,  chap,  bodily   needs.     Burrow-Oites   lAthographinf 
&65),  -ind  act  of  March  2,  1895   (28  SUt.  at  Co.  v.  Barony,  HI  U.  S.  63,  28  L.  ed.  340, 
L   065,   chap.    194).     The  alleged   infringe-  4  Sup.  CL  Rep.  279.     It  is  obvious  also  that 
tnents   consisted  in  the  copying  in  reduced  the   plaintiff's  case   is   not  affacted  by   the 
form   of    three   chromolithographa  prepared  fact,  if  it  be  one,  that  the  pictures  repi*- 
Iqr  employees  of  the  plaintiffs  for  advertise-  :;ent    actual  groups,— visible   tilings.     They 
ments    of    a    circus   owned  by  one  Wallace,  seem  from  the  testimony  (o  have  been  com- 
lacb  of  the  tbree  contained  a  portrait  of  posed  from  hints  or  doKrl^Utn,  wA.  Vit«& 
166  U.  ■.  *K^ 
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sight  of  a  performanoe.  But  even  if  they 
had  heen  drawn  from  the  life,  that  fact 
would  not  deprive  them  of  protection.  The 
opposite  proposition  would  mean  that  a  por- 
trait by  Velasquez  or  Whistler  was  com- 
mon property  because  others  might  try 
their  hand  on  the  same  face.  Others  are 
free  to  copy  the  original.  They  are  not  free 
to  copy  the  copy.  Blunt  v.  Patten,  2  Paine, 
307,  400,  Fed.  Cas.  No.  1,580.     See  Kelly  v. 

[MOyAionia,  L.  R.  1  Eq.  697;  Morria  v.  WHght, 
L.  R.  6  Ch.  270.  The  copy  is  the  per- 
sonal reaction  of  an  individual  upon  na- 
ture. Personality  always  contains  something 
unique.  It  expresses  its  singularity  even  in 
handwriting,  and  a  very  modest  grade  of 
art  has  in  it  something  irreducible,  which 
is  one  man's  alone.  That  something  he  may 
copyright  unless  there  is  a  restriction  in  the 
words  of  the  act. 

If  there  is  a  restriction  it  is  not  to  be 
found  in  the  limited  pretensions  of  these 
particular  works.  The  least  pretentious 
picture  has  more  originality  in  it  than  di- 
rectories and  the  like,  which  may  be  copy- 
righted. Drone,  Copyright,  153.  See 
Henderson  v.  Tompkins,  60  Fed.  758,  765. 
The  amount  of  training  required  for  hum- 
bler efforts  than  those  before  us  is  well  in- 
dicated by  Ruskin.  "If  any  young  person, 
after  being  taught  what  is,  in  polite  circles, 
called  'drawing,'  will  try  to  copy  the  com- 
monest piece  of  real  tcork,  —  suppose  a 
lithograpn  on  the  title  page  of  a  new  opera 
air,  or  a  woodcut  in  the  cheapest  illustrated 
newspaper  of  the  day, — they  will  find  them- 
selves entirely  beaten."  Elements  of  Draw- 
ing, first  ed.  3.  There  is  no  reason  to  doubt 
that  these  prints  in  their  ensemble  and  in 
all  their  details,  in  their  design  and  partic- 
ular combinations  of  figures,  lines,  and  col- 
ors, are  the  original  work  of  the  plaintiffs' 
designer.  If  it  be  necessary,  there  is  ex- 
press testimony  to  that  effect.  It  would  be 
pressing  the  defendant's  right  to  the  verge, 
if  not  beyond,  to  leave  the  question  of  orig- 
inality to  the  jury  upon  the  evidence  in  this 
case,  as  was  done  in  Hegeman  v.  Springer, 
49  C.  C.  A.  86,  110  Fed.  374. 

We  assume  that  the  construction  of  Rev. 
Stat.  S  4052  (U.  S.  Comp.  Stat.  1901,  p. 
3406),  allowing  a  copyright  to  the  "author, 
designer,  or  proprietor  ...  of  any  en- 
graving, cut,  print  .  .  .  [or]  chrome" 
is  afl'ected  by  the  act  of  1874  ( 18  Stat,  at  L. 
78,  79,  chap.  301,  §  3,  U.  S.  Ck)mp.  Stat. 
1901,  p.  3412).  That  section  provides  that, 
'In  the  construction  of  this  act,  the  words 
'engraving,*  *cut,'  and  'print'  shall  be  ap- 
plied only  to  pictorial  illustrations  or  works 
connected  with  the  fine  arts."  We  see  no 
reason  for  taking  the  words  "connected  with 
the  fine  arts"  as  qualifying  anything  except 
the  word  "works,"  but  it  would  not  change 
our  decision  if  we  should  assume  further 
that  they  also  qualified  "pictorial  illustra- 
tions," as  the  defendant  contends. 

251 J     *These  chromolithographs   are  "pictorial 

illustrations."    The     word     "illustrations" 

does  not  mean  that  they  must  illustrate  the 

text  of  a  book,  and  that  the  etchings  of  Rem- 


brandt or  Mttller's  engraving  of  the  Madon- 
na di  San  Sisto  could  not  be  protected  to- 
day if  any  man  were  able  to  produce  them. 
Again,  the  act,  however  construed,  does  not 
mean  that  ordinary  posters  are  not  good 
enough  to  be  considered  withia  its  ueom. 
The  antithesis  to  "illustrations  or  wonn 
connected  with  the  fine  arts"  is  not  works 
of  little  merit  or  of  humble  degree,  or  illus- 
trations addressed  to  the  less  educatsd 
classes;  it  is  "prints  or  labels  designed  te 
be  used  for  anv  other  articles  of  manulso- 
ture."  Certainly  works  are  not  the  less 
connected  with  the  fine  arts  because  their 
pictorial  quality  attracts  the  crowd,  and 
therefore  gives  them  a  real  use, — ^if  use 
means  to  increase  trade  and  to  help  to  maks 
money.  A  picture  is  none  Uie  less  a  picture^ 
and  none  the  less  a  subject  of  copyriaht, 
that  it  is  used  for  an  advertisement.  And 
if  pictures  may  be  used  to  advertise  soap, 
or  the  theatre,  or  monthly  magazines,  as 
they  are,  they  may  be  used  to  advertise  a 
circus.  Of  course,  the  ballet  is  as  leffitl- 
mate  a  subject  for  illustration  as  any  ouier, 
A  rule  cannot  be  laid  down  that  would  ex- 
communicate the  paintings  of  Degas. 

Finally,  the  special  adaptation  of  these 
pictures  to  the  advertisement  of  the  Wallace 
shows  does  not  prevent  a  copyright.  That 
may  be  a  circumstance  for  the  jury  to  eoB- 
sider  in  determining  the  extent  of  Mr.  Wal- 
lace's rights,  but  it  is  not  a  bar.  Moreover, 
on  the  evidence,  such  prints  are  used  by  less 
pretentious  exhibitions  when  those  for 
whom  they  were  prepared  have  given  them 
up. 

It  would  be  a  dangerous  undertaking  for 
persons  trained  only  to  the  law  to  consti- 
tute themselves  final  judges  of  the  worth  of 
pictorial  illustrations,  outside  of  the  nar- 
rowest and  most  obvious  limits.  At  the  one 
extreme,  some  works  of  genius  would  be  sure 
to  miss  appreciation.  Their  very  novdty 
would  make  them  r^ulsive  until  the  public 
had  learned  the  new  language  in  which  their 
author  spoke.  It  may  be  more  than  doubt- 
ed, for  instance,  whether  the  etchings  of 
Goya  or  the  paintings  of  Manet  would  have 
been  sure  of  protection  when  seen  for  the 
first  time.  At  the  other  end,  copyright 
would  be  denied  to  'pictures  which  appealed [21 
to  a  public  less  educated  than  the  judge. 
Yet  if  they  command  the  interest  of  any 
public,  they  have  a  commercial  value, — ^it 
would  be  bold  to  say  that  they  have  not  an 
(esthetic  and  educational  value, — and  the 
taste  of  any  public  is  not  to  be  treated  witJi 
contempts  It  Is  an  ultimate  fact  for  the  mo- 
ment, whatever  may  be  our  hopes  for  a 
change.  That  these  pictures  had  their 
worth  and  their  success  is  sufficiently  shown 
by  the  desire  to  reproduce  them  without  re- 
gard to  the  plaintiffs'  rights.  See  Bender 
son  V.  Tompkins,  60  Fed.  758,  765.  We  am 
of  opinion  that  there  was  evidence  that  the 
plaintiffs  have  rights  entitled  to  the  protas- 
tion  of  the  law. 

The  judgment  of  the  Circuit  Court  of  Ap" 
peals  is  reversed;  the  judgment  of  the  Cir- 
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cuit  Court  is  also  reversed  and  the  cause  re- 
manded to  that  court  with  directions  to  set 
aside  the  verdict  and  grant  a  new  trial. 

Mr.  Justice  Harlan,  dissenting: 
Judges  Lurton,  Day,  and  Severens,  of  the 
circuit  court  of  appeals,  concurred  in  af- 
firming the  judgment  of  the  district  court. 
Their  views  were  thus  expressed  in  an  opin- 
ion delivered  by  Judge  Lurton:  "What  we 
hold  is  this:  That  if  a  chromo,  lithograph, 
or  other  print,  engraving,  or  picture  has  no 
other  use  than  that  of  a  mere  advertise- 
inent»  and  no  value  aside  from  this  function, 
it  would  not  be  promotive  of  the  useful 
arts,  within  the  meaning  of  the  constitu- 
tional provision,  to  protect  the  'author'  in 
the  exclusive  use  thereof,  and  the  copvright 
statute  should  not  be  construed  as  including 
such  a  publication,  if  any  other  construction 
is  admissible.  If  a  mere  label  simply  des- 
ignating or  describing  an  article  to  which 
it  is  attached,  and  which  hajs  no  value  sepa- 
rated from  the  article,  does  not  come  with- 
in the  constitutional  clause  upon  the  sub- 
ject of  copyright,  it  must  follow  that  a  pic- 
torial illustration  designed  and  useful  only 
as  an  advertisement,  and  having  no  intrin- 
sic value  other  than  its  function  as  an  ad- 
vertisement, must  be  equally  without  the 
]obvious  meaning  of  the  Constitution.  •It 
must  have  some  connection  with  the  fine 
arts  to  give  it  intrinsic  value,  and  that  it 
shall  have  is  the  meaning  which  we  attach 
to  the  act  of  June  18,  1874  ( 18  Stat,  at  L. 
78,  chap.  301,  U.  S.  Comp.  Stat  1901,  p. 
3411),  amending  the  provisions  of  the  copy- 
right law.  We  are  unable  to  discover  any- 
thing useful  or  meritorious  in  Uie  design 
copyrighted  by  the  plaintiffs  in  error  other 
than  as  an  advertisement  of  acts  to  be  done 
or  exhibited  to  the  public  in  Wallace's  show. 
No  evidence,  aside  from  the  deductions 
which  are  to  be  drawn  from  the  prints 
themselves,  was  offered  to  show  that  these 
designs  had  any  original  artistic  qualities. 
The  jury  could  not  reasonably  have  found 
merit  or  value  aside  from  the  purely  busi- 
ness object  of  advertising  a  show,  and  the 
instruction  to  find  for  ttie  defendant  was 
Dot  error.  Many  other  points  have  been 
iirged  as  justifying  the  result  reached  in  the 
Court  below.  We  find  it  unnecessary  to  ex- 
press any  opinion  upon  them,  in  view  of  the 
conclusion  already  announced.  The  judg- 
ideiit  must  be  affirmed."  Courier  Litho- 
9raphing  Co,  v.  Donaldson  Lithographing 
Co,  44  C.  C.  A.  296,  104  Fed.  993,  996. 

I  entirely  concur  in  these  views,  and 
therefore  dissent  from  the  opinion  and  judg- 
ikient  of  this  court  The  clause  of  the  Con- 
Hitiition  ^ving  Congress  power  to  promote 
the  progress  of  science  and  useful  arts,  by 
Securing  for  limited  terms  to  authors  and 
inventors  the  exclusive  right  to  their  re- 
spective works  and  discoveries,  does  not,  as 
I  think,  embrace  a  mere  advertisement  of  a 
circus. 

Mr.  Justice  MoKenna  authorizes  me  to 
lav  that  he  aJso  dissents. 
188  U.  8. 
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V. 

GKOKGK   DEWEY,   Admiral   U.   S.   Navy, 

etc.   (No.  309.) 

GEORGK  DEWEY.  Adniiial    U.    S.    Navy, 

Appt., 

V. 

THE  DON  JUAN  de  AUSTRIA  et  ah  (No. 

310.) 


EDWIN  P.  STOVELL,  on  Behalf  of  Him- 
self and  Officers  and  Crew  of  the  U«  S. 
Steamship  Nanshan^  ^ppt*, 

V. 

OEOKGK   DEWEY,   Admiral   U.   S.   Navy, 
etc.    (No.  311.)t 

(See  S.  C.  H(>porter*8  ed.  254-283.) 

Prize — vessels  appropriated  to  government 
use — outfit  of  destroyed  vessel — naval 
stores  captured  on  land-— effect  of  restora- 
tion to  enemy — barges  and  wrecking  boats 
not  prize — distribution  of  prize  money- - 
vessels  entitled  to  participate, 

1.  An  enemy's  war  veHsels.  run  ashore  In  but- 
tle and  sunk  by  their  own  commanders, 
though  left  in  such  condition  as  not  to  be 
floated  by  any  of  the  means  ordinarily  pos- 
sessed by  a  naval  force,  cannot  be  said  to 
have  been  "sunk  or  otherwise  destroyed," 
within  the  meaulni;  of  the  bounty  provi- 
sions of  0.  S.  Rev.  Stat,  i  4635  (U.  S. 
Comp.  Stat.  1001,  p.  3134),  where  they  are 
afterwards  raised,  reconstructed,  and  com- 
missioned In  the  United  States  Nnvy,  but 
are  vessels  captured  and  appropriated  to 
the  nse  of  thf>  United  States,  within  the 
meaning  of  if  4624.  4025  (U.  S.  Comp.  Stat. 
1001,  p.  3130),  and  are  therefore  lawful 
prise  of  war  for  the  benefit  of  the  captors. 

2.  AppliauccB  and  outfit  taken  from  an  en- 
emy's vessels  of  war  sunk  or  otherwise  de- 
stroyed in  battle  by  naval  vessels  of  the 
United  States  are  not  the  subject  of  prise, 
bnt  are  Included  within  the  words  "ship  or 
vessel  of  war,"  as  used  in  U.  S.  Rev.  Stat. 
I  4035  (U.  S.  Comp.  Stat.  1901.  p.  3134), 
awardlnfir  a  bounty  for  the  destruction  of  an 
enemy's  vessels. 

8.  Naval  stores  captured  at  a  naval  station  by 
a  naval  force  of  the  United  States,  as  the 
result  of  a  naval  enffaffement,  are  no  less 
subject  to  condemnation  as  prize  of  war  be- 
cause taken  on  land,  since,  if  the  rights  of 
captors  were  confined  to  the  proceeds  of 
ship  and  cargoes  by  the  act  of  July  17,  1862 
(12  Stat,  at  L.  600,  chap.  204),  i  2,  provid- 
ing for  distribution  among  the  captors  of 
the  proceeds  "of  all  ships  and  vessels,  and 
the  goods  taken  on  board  them,  which  shall 
be  adjudged  good  prize,"  such  restriction 
was  so  far  removed  by  the  act  of  June  30, 
1S64  (13  Stat,  at  L.  300,  chap.  174),  which, 
in  addition  to  the  repeal  of  such  section, 
provided  that  captors  should  be  entitled  to 
"the  net  proceeds  of  all  property  condemned 


t  These  cases  are  reported  by  the  Official  Re- 
porter under  the  title  of  "  The  Manila  Prize 
Cases." 

Note. — As  to  ichai  is  lawful  prise  of  war — - 
see  note  to  The  Mary  &  Susan,  4  L.  ed.  U.  S.  32. 

As  to  what  vessels  are  entitled  to  share  in 
the  distribution  of  prize  money — see  note  to 
United  Sta.te8  v.  Farragut,  22  L.  ed.  U.  S.  870. 
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as  prise,'*  as  to  permit  such  statute  to  ex- 
tend to  other  property  fairly  cominE  within 
the  accepted  rules  of  prliee. 

4.  The  govern  men  t  of  the  United  States  was 
absolved  from  all  liability,  under  Its  prize 
statutes,  to  the  captors  of  property  of  an 
enemy  susceptible  of  condemnation  as 
prize  of  war,  by  the'  restoration  of  such 
property  to  the  enemy  before  condemnation. 

6.  Barges  propelled  by  sweeps  and  by  poling, 
and  nonseagoing  floating  derricks  or  wreck- 
ing boats  without  meana  of  propulsion,  the 
property  of  private  cltisens,  are  not  the  sub- 
ject of  capture  as  prise  of  war. 

6.  Vessels  used  by  the  Navy  of  the  United 
States  as  colliers,  manned  principally  by  un- 
enlisted  men.  and  armed  only  for  purposes  of 
defense,  are  not,  tbough  within  signal  dis- 
tance of  a  capture,  entitled  to  participate  In 
the  prize  money  awarded,  under  U.  S.  Rev. 
Stat,  i  4G32  (U.  S.  Comp.  Stat.  1001,  p. 
3133),  to  "all  vessels  of  tbe  Navy  within 
signal  (llAtance  of  the  vessel  or  vessels  mak- 
in;;  the  capture,  under  such  circumstances 
and  in  such  condition  as  to  be  able  to  ren- 
der effective  aid  If  required." 

[Nos.  309,  310,  311.] 

Argued  October  28,  29,  1902,    Decided  Feb- 
ruary 23,  1903, 

APPEALS  from  the  Supreme  Court  of  the 
District  of  Columbia  to  review  a  de- 
cree of  that  court  sitting  as  a  district  court 
of  the  United  States  in  admiralty  in  a  suit 
in  prize  in  which  an  intervening  libel  was 
filed.  Atiirnied  as  to  the  decree  on  the  in- 
terveninpj  libel.  Reversed  as  to  the  decree 
on  the  hbcl,  and  remanded  for  the  entry  of 
a  decree  in  accordance  with  the  opinion. 

Statement  by  Mr.  Chief  Justice  Fnllert 
[255]  *These  are  appeals  taken  from  a  decree  of 
the  supreme  court  of  the  District  of  Colum- 
bia, sitting  as  a  district  court  of  the  United 
States  in  admiralty,  in  a  suit  in  prize 
brought  by  Admiral  Dewey  in  behalf  of 
himself  and  the  officers  and  crew  of  the  na- 
val forces  on  the  Asiatic  station,  taking 
part  in  the  battle  of  Manila  bay. 

May  1,  1898,  Admiral  Dewey,  being  then 
a  Commodore  in  the  United  States  Navy, 
with  a  fleet  under  his  command,  engaged  a 
Spanish  fleet  consisting  of  the  Reina  Cris- 
tina,  Castilla,  Don  Juan  de  Austria,  Don 
Antonio  de  tjlloa,  General  Lezo,  Marques 
del  Duero,  Argos,  Velasco,  Isla  de  Cuba,  Isla 
de  Luzon,  Isla  de  Mindanao,  Manila,  and 
two  torpedo  boats,  supported  by  shore  bat- 
teries, submarine  mines,  and  torpedoes.  At 
the  close  of  the  battle  all  these  vessels  were 
confessedly  destroyed  except  tbe  Manila, 
which  was  captured,  and  the  Don  Juan  de 
Austria,  Isla  de  Cuba,  and  Isla  de  Luzon, 
in  respect  of  which  the  facts  were  these: 
Under  the  severe  fire  of  the  American  fleet 
they  steamed  to  a  position  of  greater  safe- 
ty, and,  after  the  battle,  backed  ashore,  and 
when  in  shallow  water  their  sea  valves  were 
opened  and  they  settled  on  the  bottom. 
They,  and  other  armed  vessels,  were  after- 
wards set  on  fire  bv  a  detachment  from  the 
United  States  fleet,  in  obedience  to  a  signal 
/rojn   the  Ha^ahip   when   the  firing  ceased. 


All  captured  vessels  not  destroyed  were  ap- 
praiaea  and  appropriated  to  the  use  of  the 
United  States,  except  one  or  more  private 
vessels,  which  were  restored  to  their  own- 
ers, and  not  including  the  Don  Juan  de 
Austria,  the  Isla  de  Cuba,  and  the  Isla  de 
Luzon. 

May  3,  1898,  Commodore  Dewey  took  pos- 
session of  the  Cavite  arsenal,  containing  a 
large  quantity  of  naval  stores  and  supplies, 
cmoT  some  boats,  and  he  also  took  possession 
of  certain  land  batteries.  Some  of  the 
property  taken  at  the  arsenal,  besides  that 
taken  from  the  eunken  vessels,  was  included 
in  the  appraisement. 

The  protocol  between  the  United  States 
and  Spain,  signed  August  12,  1898,  provid- 
ed as  follows:  ''The  United  States  will  oc- 
cupy and  hold  the  city,  bay,  and  harbor  of 
Manila,  pending  the  conclusion  of  a  treatr 
of  peace,  which  shall  determine  the  control, 
disposition,  and  government  of  the  Philip- 
pines. .  .  .  *Upon  the  conclusion  and[28 
signing  of  this  protocol,  hostilities  between 
the  two  countries  shall  be  suspended."  [30 
Stat,  at  L.  1742,  arts.  3,  6.] 

About  the  first  of  September,  1898,  an  ex- 
amination was  made  of  the  Don  Juan  de 
Austria,  the  Isla  de  Cuba,  and  the  Isla  de 
Luzon,  and  the  commander-in-chief  adver- 
tised for  bids  for  raising,  repairing,  and  fit- 
tine  them  out.  In  October,  he  contracted, 
on  behalf  of  the  United  States,  with  a  dock 
company  to  effect  this  purpose.  The  work 
of  raising  the  vessels  was  begun  on  October 
29  and  finished  on  November  24.  They 
were  then  overhauled  sufficiently  to  enable 
them  to  proceed  to  Hong  Kong,  where  thi»y 
were  reconstructed  and  refitted  for  use  iu 
the  United  States  Navy,  of  which  they  be- 
came a  part. 

Full  report  was  made  to  the  Na\'y  De- 
partment in  July,  1899,  of  the  condition  of 
each  of  these  vessels,  upon  being  raised,  and 
of  the  progress  of  reconstruction,  including 
estimates  of  the  value  of  the  \*essels  when 
completed,  exclusive  of  armament,  and  of 
the  cost  of  raising,  fitting  out,  and  repair- 
ing them.  And  an  appraisement  was  made 
in  that  department  of  the  three  vessels  w^hen 
completed,  giving  the  value,  and  the  cost  of 
repairs,  from  >vnich  it  also  appears  that 
they  were  first  commissioned  in  the  United 
States  Ka%^  in  1900. 

Some  of  the  other  sunken  vessels  miffht 
probably  have  been  raised  to  advantage,  out 
no  attempt  was  made  to  do  so,  though  a 
small  amount  of  property  was  taken  from 
them  for  government  use.  They  were  aJl 
advertised  for  sale  in  September,  1898,  but 
no  bids  were  received. 

Shortly  after  the  battle,  the  conunander- 
in -chief  took  possession  for  government  uiie 
of  some  cascoes  or  cargo  boats,  and  two 
floating  derricks  belonging  to  private  par- 
ties. 

The  treaty  of  peace  between  the  United 
States  and  Spain  provided:  "Stands  of 
colors,  uncaptured  war  vessels,  small  arms, 
guns  of  all  calibers,  with  their  carriages 
and  accessories,  powder,  ammunition,  live 
stock,  and  materials  and  supplies  of  all 
kinds,    belonging    to    the    land    and    naval 
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loot.  UiirnED  Statu  ▼.  Dewet.  856-1(16 

forces    of    Spain   in   the    Philippines   and       By  libellant,  that  the  district  court  erred 

Ouani,  remain  the  property  of  Spain."     [30  in  holding  ( 1 )  that  the  property  captured 

8tat.  at  L.  1757,  art.  5.]  at  the  naval  station  at  Gavite  was  not  law- 

Bj  virtue  of  this  provision,  so  much  of  ful  prize;    (2)    that  the  cascoes  were  not 

t>he  public  property  captured  at  the  Cavite  lawful  prize. 

Arsenal,  and  elsewhere  on  land,  remaining       By  the    intervener,    in    holding  that  the 

iinused  at  the  date  of  the  exchange  of  rati-  Nanshan  (and  with  her  the  Zs^ro)  was  not 

fieations,     was     subsequently     restored     to  entitled  to  share  in  the  prize  property. 

Spain. 

IS57]    'Actions  were  instituted  for  bounty  under       Messrs.  Oliarles  C.  Binney  and  Assist^ 

f  4635  of  the  Revised  Statutes  (U.  S.  Comp.  ant    Attoi-ney    General    Hoyt    argued    the 

Stat.  1001,  p.  3134),  on  account  of  all  the  cause  and  filed  a  brief  for  the  United  States: 

resaels  other  than  the  Don  Juan  de  Austria,       No  citizen  can  have  any  right  to  have  any 

the    Isla  de  Cuba,  the  Isla  de  Luzon,  and  vessel  or  property  condemned  as  prize  for 

those  enumerated  in  the  appraisement,  and  his  benefit,  except  by  authority  of  an  act  of 

bounty  has  been  granted  unaer  that  section  rongT€>88.     If  a  vessel  or  other  property  is 

for   the  destruction  of  those  vessels.    DetDcy  taken  from  the  em  :ny  under  such  circum- 

V.     United  States,  35  Ct.  CI.  172;  8,  C,  178  stances  as  bring  the  case  within  the  true 

U.    S.  510,  44  L.  ed.  1170,  20  Sup.  Ct.  Rep.  intent  and  meaning  of  the  prize  statutes, 

OBI.  then  the  captors    have    a    right    to    prize 

JTuly  20,  1899,  this  libel  was  filed  against  money;  but  if  not,  then  such  vessel  or  prop- 

the  Don  Juan  de  Austria,  the  lala  de  Cuba,  ertv  belongs  to  the  United  States  alone. 

the    Isla  de  Luzon,  all  the  propei-ty  taken        fhe  Siren,  13  Wall.  389,  sub  nom.  United 

fi-ont  them  and  from  the  sunken  vesRcls,  all  ^Va/r5  Hhips  of  War  v.  United  States,  20  L. 

the  vessels  and  other  property  taken  afloat,  o<l.  505:  The.  Hmulons,  1  Gall.  663,  Fed.  Cas. 

and  all  the  property  captured  ashore.  No.  4.479;  Mrs.  Alexander's  Cotton,  2  Wall. 

,    The  United  States  filed  an  answer  deny-  404,  sub  nom.  United  States  v.  Alexander, 

ing  that  the  Don  Juan  de  Austria,  the  Isla  17  l.  ed  915. 

de  Cuba,  and  the  Isla  de  Luzon,  the  prop<«r-  Hountv  is  piven  as  a  reward  for  the  in- 
ty  captured  on  board  of  them,  the  property  j„,^  inflicted  upon  the  enomv's  naval  fight- 
captured  on  land,  and  the  cargo  boats  were  {„„  force;  for  which  injury*  a  reward  wa» 
•ubject  to  condemnation  as  prize.  March  eonsiderod  to  be  due  whether  the  hostile  ves- 
T^{  ^^^h  *??  intervening  libel  was  filed  by  ^i  ^^  ^.j,r  was  capUire^l  or  destroyed. 
fh^*  «*•  Stovell,  on  behalf  of  himself  and  7.;,^  ticlma,  1  I^w.  Dee.  30,  Fed.  CMs.  No. 
"le  officers  and  crew  of  the  Nanshan,  to  12,(^7 ;  Porier  v.  United  States,  100  U.  S. 
^r^iQh  an  answer  was  filed  by  libollant.  ^^7  ^5  ^^m.  United  States  v.  Steam  Vessels 
A  lie  <ui8e  having  been  heard,  a  decree  of  con-  ^f  ^y  27  L.  ed.  286,  1  Sup.  Ct.  Rep.  539. 
v^»!J!5^'2°  ton?  dwtribution  was  made  No-  .p^  hold  that  the  words  "sunk  or  otherwise 
CuK  1u^'  1901,  which  adjudged  the  Isla  de  destroved"  nwessarilv  mean  annihilated  or 
V^ba,  the  Isla  de  Luzon,  and  the  Don  Juan  ^^^^  |^^,^„d  t,,^  possibility  of  recovery  by 

^n*^"*?"*'  *"?  *^'^  ^^r'^^  ?i"^  ^*^  ''^^'^'  nnv  human  means  would  be  as  unreasonable 

captured    vessels    named    in    the    appraise-  ^^^to  hoir  that  "permanent"  means  "lasting 

tJirn.:^''?'^^^- *'"/'*'  **  might  have  been  re-  forever."     It  ha.s  repeat^ily  been  held  that 

Sn?,!l^  private  owners,  and  all  property       ^^^„„„t.  for  the  jlerman^t  establishment 

^^1!^  "^"  ""'  belonging  to  any  of  these  ^^        institution  in  a  certain  place  does  not 

lu^i'  faaS"U^f]lfT^  •'  ^7*^^y^  ?"  bind  the  covenantor  never  to  remove  it.     It 

P^oLli  ^^^\^  ^  ^T^"^  P",^  u   ""'"•    "^^  is  onnuirh  that  he  should,  at  the  time  of  es- 

V:^'''^^^^^^^^^^^  tabli  A  the  institution,  have  no  intention 

••all  caacoe*  and  the  floating  derricks,  not  "  ,7'"?""^„  ,,^  ^    t  to-ii    oon    10  t    ^ 

»»longing  to  the  King  of  Spain,  were  held        "'"J  \-  *t   ,m'i.  ^!!,  r„.f««^;   lOft  TT  S 

»«t  S  &  prize,  and  as  to  snch   property  !"? '  ^/"t""!/- -(«     r  £,.  Tp^' »  ^Y"  S* 

««*  libel  was  dismissed.    The  NanZn,  anS  548.  25  L    €^.   <10;   Tcwa,iP.R<^.  r 

tt*   Zaflro.  a  vessel  in  the  same  situation,  ^"r.hall    m  "• /.  M3    34  L.^    385,  10 

''re  held  kot  entitled  to  share  in  any  of  the  ?"P-  ^-  ?.fP;  "«'  f '"'"5  Ij  ^""l^"',l|? 

Dri»<v  ^  J    i.v     u     L-1      a     1.  Ind.   38,    13   L.    R.   A.    173,   Z7    M.    Hj.    Idz; 

l^\T  .P'u^'^^iL*"^  ^K  ^'.^'^'l'   ^^l^   Tf '  H^rdy  V.  Wiley.  87  Va.  125,  12  S.  E.  233. 
jeld   to  have  been  of  inferior  force  to  the       ^1 1  statutes  "relating  to  the  same  subject- 

wa^f\"'f"l?    T^f'lf'J.w-     ^"    ''P^'''  matter  shall  be  considered  together." 

D^i  *^*iM**r,  **!?  ^""l^^  States  a  cross  ap-        ^^^^^^  ^.^^^^-^  y^  babbit,  1  Black,  55,  17 

»**l  by  libellant,  and  an  appeal  by  the  m-  l   ed   94 

^Z^^^'  .       J  Captures  made  by  a  naval  force  when  conr 

^rrors  were  assigned:  ducting  operations   in   conjunction   with   a 

By  the  United  States,  that  the  district  j^^^  f °rce  are  not  prizes  at  all. 

<»^rt  erred  in  holding  (1)   that  the  vessels        jrj^^  Siren,  13  Wall.  389,  sub  nom.  United 

7   ^ar   raified    and    reconstnieted    for    the  states  Ships  of  War  v.  United  States,  20  L. 

lW8]  Navy,   with   g^ns,   munitions,   equipment,  ed.  505. 

stores,  and  other  articles  found  upon  them,        The  words  "sunk  or  otherwise  destroyed" 

were  lawful  prize  of  war  for  the  benefit  of  are  equivalent    to   "rendered    incai)able    of 

the  captors;    (2)    as  also  guns,  munitions,  service  as  a  vessel  of  war  without  extensive 

equipment,    stores,    and    other    articles    on  reconstruction,"   and    also    "rendered   inca- 

board  the  Spanish  vessels  of  war  sunk  or  pable  of   being  floated  by  ordinary   means 

I  otherwise  destroyed,  and  not  restored.  such  as  a  naval  force  is  provided  with." 
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Detoey  ▼.  United  States,  178  U.  S.  510, 
44  L.  ed.  1170,  20  Sup.  Ct.  Rep.  981,  35  Ct. 
Gl.  172;  Sampson  v.  United  States,  35  Ct. 
CI.  578. 

A  rather  striking  analogy  is  furnished  by 
the  eases  of  constructive  total  loss  of  a  ves- 
sel, such  as  justifies  an  abandonment  to  the 
underwriters.  If  a  vessel  has  been  injured 
by  any  of  the  perils  insui'ed  against,  to  such 
an  extent  that  the  cost  of  repairs  would  be 
more  than  50  per  cent  of  her  value,  the 
owner  may  abandon  her  and  claim  a  total 
loss. 

Peters  v.  PhoeniT  Ins.  Co,  3  Serg.  &  R.  25 ; 
3  Kent,  Com.  14th  ed.  329. 

If  a  vessel  be  no  longer  afloat,  however, 
and  cannot  readily  be  made  afloat,  the  owner 
may  abandon  her,  even  if  the  cost  of  floating 
and  repairing  her  would  not  necessarily  be 
50  per  cent  of  her  value. 

Peele  v.  Mcrcliants*  Ins.  Co.  3  Mason,  27, 
Fed.  Cas.  No.  10,905;  Bradlic  v.  Maryland 
Ins.  Co.  12  Pet.  378,  9  L.  ed.  1123. 

Except  where  a  statute  or  cUier  writing 
makes  a  plain  distinction  between  the  hull 
of  a  ship  and  the  various  articles  which  may 
be  attached  thereto  or  contnin<'.d  therein  for 
the  puriK)scs  for  which  the  ship  is  employed, 
those  latter  articles  are  always  understood 
as  included  in  the  term  "ship"  or  "vessel." 

(ir.tioH  and  iis  Dependencies,  2  Dodson 
Adm.  444;  The  Dundee,  1  Hagg.  Adm.  109, 
6  Barn.  &  C.  156:  Hall  v.  Oecan  Ins.  Co.  21 
Pick.  472;  The  Witch  Qnrcn,  3  Sawy.  201, 
Fed.  Ca^  No.  17,916;  The  Edioin  Post,  11 
Fed.  602. 

Cargo  is  distinguishable  from  outfit  or 
supplies. 

Woleon  v.  Eagle  Ins.  Co.  4  Pick.  429. 

Bounty  was  given  "in  lieu  of"  prize 
money. 

Porter  v.  Unitrd  folates,  106  U.  S.  607, 
Siih  worn.  United  States  v.  Steam  Vessels  of 
War,  27  L.  ed.  286,  1  Sup.  Ct.  Kep.  530; 
The  Selma,  1  Ix>w.  Dec.  30,  Fed.  Ca.s.  No. 
12,647. 

In  attempting  to  make  the  liM  in  this 
case  cover  property  taken  on  land,  the  libel- 
lant  has  confounded  prize  with  l>ooty. 

Bouvier,  Law  Diet.;  Roberts,  Admiralty 
k  Prize,  464;  Risley.  War.  144;  2  Baker's 
Halleck,  International  Law,  74:  Pothier, 
Droit  de  Domaine  de  PropriAtC*,  pt.  1,  chap. 
2;  The  Two  Friends,  1  C.  Rob.  271:  (ifnoa 
and  its  Dependencies,  2  Dodson  Adm.  444; 
Mrs.  Alexander's  Cotton,  2  Wall.  404,  sub 
nom.  United  States  v.  Alexander,  17  L.  ed. 
915. 

Property  on  land  is  not,  without  the  aid 
of  the  statute,  liaJdc  to  capture  and  condem- 
nation as  prize  of  war. 

Brown  v.  United  States,  8  Cranch,  110,  3 
L.  ed.  504;  United  States  v.  269  1-2  Bales  of 
Cotton,  I  Woolw.  236,  Fed.  Cas.  No.  16,583; 
The  Cotton  Plant,  10  Wall.  577.  10  L.  ed. 
983:  2  Halleck,  IuUm  national  Law,  1803, 
p.  81. 

The  right  of  a  government  to  release  cap- 
tured property,  not  merely  before  the  filing 
of  a  libel,  but  at  any  time  until  the  decree 
of  condemnation  is  entered,  is  absolute  and 

complete.    No  title  vests  in  the  captors  until 
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there  has  been  a  final  adjudication  in  the 
prize  court. 

Home  V.  Camden,  2  H.  Bl.  533;  The  EU 
sehe,  5  C.  Rob.  ir3. 

Cascos  and  flatboats  cannot  be  within  the 
operations  of  the  prize  statutes,  which  ap- 
ply to  seagoing  vessels  provided  with  the 
ordinary  ship's  papers. 

Ex  parte  Ferguson,  L.  R.  6  Q.  B.  280; 
United  States  v.  An  Open  Boat,  5  Maaon, 
120,  Fed.  Cas.  No.  15,967;  Birkheck  v.  Ho- 
hoken  Horse  Ferry  Boats,  17  Johns.  54; 
Farmer's  Delight  v.  Laicrenee,  6  Wend.  564 ; 
Hicks  V.  Williams,  17  Barb.  523;  PhiladeU 
phia  d  R.  R.  Co.  v.  Adams,  89  Pa.  31,  33 
Am.  Rep.  721 ;  Fischer  v.  Camden  d  P.  S.  B, 
Ferry  Co.  124  Pa.  154.  16  Atl.  634;  Cope  ▼. 
Vallette  Dry  Dock  Co.  119  U.  S.  625,  ,30  L. 
ed.  501,  7  Sup.  Ct.  Rep.  336:  The  Paquete 
Hahana,  175  U.  S.  677,  44  L.  ed.  320,  20 
Sup.  Ct  Rep.  290. 

Messrs.  William  B.  King  and  Bea* 
Jamin  Blicon  argued  the  cause,  and,  with 
Messrs.  Hilary  A.  Herbert  and  Ovorye  A. 
King,  filed  a  brief  for  Dewey  et  al.: 

Capture  is  the  first  <'ssential  of  prize. 

Miller  v.  The  Resolution.  2  Dall.  4,  1  L. 
ed.  264. 

The  vessels  were  not  "sunk  or  othemise 
destroyed.*' 

United  States  v.  The  Albemarle,  reported 
in  Siran  v.  United  States,  19  Ct.  CI.  51. 

Decisions  relating  to  the  abandonment  of 
vessels  to  insurers  by  the  insured  arc  based 
upon  the  fundamental  idea  that  the  (*hang- 
ins:  of  the  status  of  the  ship  and  the  pas.ting 
r)f  the  title  from  the  insured  to  the  insurer, 
by  abandonment,  is  a  matter  entirely  witliin 
the  control  of  the  parties. 

Columbian  Ins.  Co.  v.  Ashby,  4  Pet.  139, 
7  L.  ed.  SOO:  Smith,  Mercantile  Law,  3d  ed. 
by  Holeomb  c^  Crholson,  pp.  475,  note,  480. 

The  English  law  of  prize,  so  far  as  it  !• 
adapted  to  the  altered  circumstances  and 
romlitions  of  the  country  and  has  not  been 
mo<lifie<l  by  the  proper  national  authoritieB, 
is  the  law  which  governs  the  prize  courts  of 
the  United  States. 

The  Sinn,  13  Wall.  389,  sub  nom.  United 
States  Ships  of  War  v.  United  States,  20 
L.  ed.  50.'):  .iO  Hogsheads  of  Sugar  v.  Boyle^ 
9  Cranch.  108.  3  L.  ed.  703:  1:253  Bags  of 
Rice,  Blatchf.  Prize  Cas.  211,  Fed.  Cas.  No. 
10,535:  United  States  v.  703  Casks  of  Rice, 
Fed.  Cas.  No.  16,253a.;  Brotcn  v.  United 
States,  S  Cranch,  128.  3  L.  ed.  510. 

T^nd  captures  are  the  subject  of  priae. 

Broirn  v.  United  States,  8  Cranch,  128, 
3  L.  ed.  510:  The  Emulous,  1  Gall.  575,  Fed. 
Cas!  No.  4,479;  dSO  Pieces  of  Merehandiee^ 
2  Sprague.  233,  Fed.  Cas.  No.  12,915;  1^53 
Bags  of  Riee,  Blatch.  Prize  Cas.  211,  B^d. 
Caa.  No.  10,635;  282  Bale^  of  Cotton, 
Blatch.  Prize  Cas.  304.  Fed.  Cas.  No.  14»291; 
Unitrd  States  v.  269  1-2  Bales  of  Cotton, 
Woolw.  236.  Fed.  Cas.  No.  16.583;  Undo  ▼. 
Rodney,  2  Ykiug.  613n:  Mitehell  v.  Rodnew, 
2  Brown  P.  C.  423 ;  Camden  v.  Home,  4  T. 
R.  386;  The  Freneh  Guiana,  2  Dodson  Adm. 
l.'>l;  The  Rebeekah,  1  C.  Rob.  227;  Story, 
Additional  Note  on  the  Principles  and  Prac- 
tices in  Prize  Courts. 
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The  scope  of  the  word  "prize"  is  so  long 
settled  ana  well  recognized  that  it  can  only 
be  considered  as  having  been  used  in  a  tech- 
nical sense  when  employed  in  the  framing 
of  this  statute. 

Bishop,  Written  Laws,  p.  127. 

Cascos  and  wrecking  boats  should  prop- 
erly be  included  as  vessels. 

Century  Diet.;  Chaff c  v.  Ludeling,  27  La. 
JLnn.  607;  2  Bouvier,  Law  Diet.  p.  1193; 
United  States  v.  Steever,  113  U.  S.  747,  28 
X.  ed.  1133,  5  Sup.  Ct.  Rep.  765;  Benedict, 
-Admiralty,  215;  The  8t.  Louis,  48  Fed.  312; 
€!ope  V.  VaUctic  Dry  Dock  Co,  119  U.  S. 
€29,  30  L.  ed.  502,  7  Sup.  Ct.  Rep.  330; 
l¥ood  V.  Tito  Burgea,  40  Fed.  204;  Endner 
^.  Greco,  3  Fed.  413;  The  Starhuck,  61  Fed. 
502;  Saylor  v.  Taylor,  23  C.  C.  A.  343,  42 
TJ.  S.  App.  206,  77  Fed.  476;  The  Interna- 
^ional,  83  Fed.  840. 

Messrs.  Conrad  H.  Symc  and  Charles 
'Vf,  Clasett  argued  the  cause  and  filed  a 
iDrief  for  Stovell  ct  al.: 

The  Kanshnn  wajs  a  vessel  of  the  Navy. 

The  Georgiana,  1  Dodson  Adm.  401;  The 
Ceylon,  I  Dodson  Adm.   115. 

The  Nanshan  was  entitled  to  share  in 
prize  money. 

The  Guilliaumc  Tell,  Edw.  Adm.  11;  The 

-impress,  1  Dodson  Adm.  373;  The  Vryhetd, 

2  C,  Rob.  20;  La  Melanic,  2  Dodson  Adm.  125. 

The  original  crew  w»as  entitled  to  share 

"1  prize  money. 

United  States  v.  Steevei',  113  U.  S.  753, 
28  L.  ed.  1136,  5  Sup.  Ct.  Rep.  765;  The 
^ila,  89  Fed.  766. 

Air.   Chief  Justice  Fuller  delivered  the 
opinion  of  the  court: 

Captures  in  war  inure  to  the  government 
^  can  become  private  property  only  by  its 


grant.  The  right  of  the  citizen  to  demand 
condemnation  of  vessels  or  property  as  prize 
for  his  benefit  must  be  derived  from  acts  of 
Congress,  and  their  scope  is  not  to  be  en- 
larged in  his  favor  by  construction.  The 
Siren,  13  Wall.  389,  sub  nom.  United  States 
Ships  of  War  v.  United  States,  20  L.  ed. 
505.  Although,  in  matters  of  detail,  where 
there  is  no  controversy  in  respect  of  the  ex- 
istence of  the  grant,  a  more  liberal  con- 
struction may  be  applied  in  carrying  the  in- 
tention of  Congress  into  effect. 

The  correctness  of  the  decree  so  far  as  it 
related  to  Spanish  seagoing  vessels  with 
their  equipment  and  the  property  found  *oa[S60] 
board  of  them,  captured  at  the  battle  or 
30on  afterward,  and  not  restored  to  their 
owners,  is  conceded. 

1.  The  first  question  to  be  determined  is 
whether  the  Don  Juan  de  Austria,  the  Isla 
de  Cuba,  and  the  Isla  de  Luzon  were  prop- 
erly adjudicated  as  prize  for  the  benefit  of 
captors,  in  view  of  their  condition  immedi- 
ately after  the  engagement,  and  their  being 
subse(juently  raised,  reconstructed,  and 
commissioned  in  the  Navy. 

In  the  consideration  of  that  question  we 
assume  that  "capture"  and  "prize"  are  not 
convertible  terms,  and  that  for  the  subject 
of  capture  to  be  made  prize  for  the  benefit 
of  the  captors  the  taking  must  meet  the 
conditions  imposed  by  the  statutes. 

The  statutory  provisions  bearing  on  the 
ease  are  to  l)e  found  in  Title  LIV.  of  the  Re- 
vised Statutes,  entitled  Prize,  embracing  §S 
4013  to  4652,  inclusive  (U.  S.  Comp.  Stot. 
1901,  pp.  3126-3130),  some  of  which  are 
given  below,  together  with  certain  of  the 
"Instructions  to  Blockading  Vessels  and 
Cruisers,"  issued  by  General  Order,  June 
20,  1898.t 


l-Sec.  4613  (U.  S.  Comp.  Stat.  1001,  p.  3126). 
LO  provisioDS  of  this  title  shall  apply  to  all 
^^X>ture8   made   as   prize   by    authority   of   the 
^*^it€»d  States,  or  adopted  and  rntlfled  by  the 
*^«'^8ldent  of  the  United  States. 
^      ^ec.  4613     (U.     S.     Comp.     Stat.     1901.      p. 
?3^7^-     ^'he  commanding  officer  of  any  vessel 
Pj^Klng  a  capture  shall  secure  the  documents  of 
^^^   ship  and  cargo,  including  the  log  book,  with 
■^     other  documents,  letters,  and  other  papers 
''^^nd  on  board,  and  make  an  Inventory  of  the 
^He,  and  seal   them  up  and  send  them,  with 
I    ^^    Inventory,  to  the  court  in  which  proceed- 
'^^^  are  to  be  had,  with  a  written  statement 
<^t  they  are  all  the  papers  found,  and  are  In 
^^  condition  In  which  they  wore  found;  or  ex- 
^■^Inlug  the  absence  of  any  documents  or  pa- 
^^•^s,    or   any   change   In   their  condition.     He 
?^«KlI    also  send   to   such   court,   as   witnesses, 
^^^  master,  one  or  more  of  the  other  officers, 
r*^^  supercargo,  purser,  or  agent  of  the  prize, 
^^^  any  person  found  on  board  whom  he  may 
Typpoae     to    be    interested     In,    or    to    have 
^^owledge  respecting,  the  title,  national  char- 
^^ter,   or  destination   of  the  prize.     He  shall 
^Hd  the  prize,  with  the  documents,  papers,  and 
Witnesses,  under  charge  of  a  competent  prize 
faster  and  prize  crew,  Into  port  for  adjudica- 
tion, explaining  the  absence  of  any  nsnal  wit- 
nesses; and  In  the  absence  of  instructions  from 
KQperlor  authority  as  to  the  port  to  which  It 
ihtll  be  sent,  he  shall  select  such  port  as  he 
ihtll  deem  most  convenient  in  view  of  the  in- 
terest of  probable  claimants,  as  well  as  of  the 
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captors.  If  the  captured  vessel,  or  any  part 
of  the  captured  property.  Is  not  In  condition  to 
be  sent  in  for  adjudication,  a  survey  shall  be 
had  thereon  and  an  appraisement  made  by  per- 
sons as  competent  and  impartial  as  can  be  ob- 
tained, and  their  reports  shall  be  sent  to  the 
court  In  which  proceedings  are  to  be  had;  and 
such  property,  unless  appropriated  for  the  use 
of  the  government,  shall  he  sold  by  the  author- 
ity of  the  commanding  officer  present,  and  the 
proceeds  deposited  with  the  Assistant  Treas- 
urer of  the  United  States  most  accessible  to 
such  court,  and  subject  to  its  order  In  the 
cause. 

Sec.  4024  (U.  S.  Comp.  Stat.  1901.  p.  3180). 
Whenever  any  captured  vessel,  arms,  muni- 
tions, or  other  material  are  taken  for  the  use  of 
the  United  States  before  It  comes  Into  the  cus- 
tody of  the  prize  court,  It  shall  be  surveyed, 
appraised,  and  inventoried  by  persons  as  com- 
petent and  Impartial  as  can  be  obtained,  and 
the  survey,  npprnlsement.  and  Inventory  shall 
be  sent  to  the  court  In  which  proceedings  are 
to  be  had;  and  if  taken  afterward,  sufficient 
notice  shall  drst  be  given  to  enable  the  court 
to  have  the  property  appraised  for  the  protec- 
tion of  the  rights  of  the  claimants  and  captors. 
In  all  cases  of  prize  property  taken  for  or  ap- 
propriated for  the  use  of  the  government,  the 
department  for  whose  use  It  is  taken  or  appro- 
priated shall  deposit  the  value  thereof  with  the 
Assistant  Treasurer  of  the  United  States  near- 
est to  the  place  of  the  session  of  the  court,  sub- 
ject to  the  order  of  the  court  In  tVi^  <i^w%^. 


MO-262 


Sui'REMf.  COUBT  OF  THE  UNITED  STATES. 


Oct.  Tebm, 


[260J  •Ordinarily,  the  property  must  be  brought 
ill  for  adjudication,  as  the  question  is  one 
of  title,  which  does  not  vest  until  condem- 
nation, but  it  will  be  seen  that,  by  §  4615 
^U.  S.  Comp.  Stat.  1901,  p.  3127),  if  the 
captured  vessel,  or  any  part  of  the  captured 
property,  is  not  in  condition  to  be  sent  in 
lor  adjudication,  a  survey  and  appraise- 
ment shall  be  had,  the  property  sold,  and 
the  proceeds  deposited  subject  to  the  order 
of  the  court;  and  by  §§  4624  and  4625,  cap- 
tured vessels  and  property  may  be  appro- 
priated to  the  use  of  the  United  States,  and 
the  money  value  stand  in  place  of  the  prize. 
And  proceedings  may  be  had  where  proper- 
ty which  might  have  been  brought  in  ha^ 
been  entirely  lost  or  destroyed.  Adjudica- 
tion is  contemplated  in  all  cases. 

By  §  4635  (U.  S.  Comp.  Stat.  1901,  p. 
3134),  a  bounty  is  given  for  each  person  on 
board  a  vessel  of  the  enemy  which  is  "sunk 
or  otherwise  destroyed"  in  an  engagement, 
of  $100  if  the  hostile  fleet  is  of  inferior,  and 
of  $200  if  of  equal  or  superior,  force;  and 
$50  for  every  person  on  board  at  the  time  of 

[261]such  capture,  where  the  vessels  *taken  are 
immediately  destroyed  in  the  public  inter- 
est, but  not  in  consequence  of  injuries  re- 
ceived in  action. 

This  bounty  is  to  be  divided  in  the  same 
manner  as  prize  money,  and  the  prize  mon- 
ey in  the  one  case  and  the  bounty  in  the 
other  cover  the  entire  results  of  success. 


We  agree  with  counsel  for  libellant  that 
the  words  "sunk  or  otherwise  destroyed" 
are  equivalent  to  "destroyed  by  einking  or 
otherwise."  There  are  two  general  daaaet, 
then,  under  the  statute, — ^vessels  destn^ed, 
and  vessels  captured  and  condemned,  or  ap- 
propriated. 

The  facts  before  us  are  somewhat  pecul- 
iar, and  serve  to  illustrate  the  variant  cir- 
cumstances that  may  occur  in  naval  en* 
gagements,  and  create  modifications  of  thA 
general  classification.  These  vessels  were 
run  ashore  and  sunk  by  their  own  com- 
manders, with  the  result  that  they  were 
only  temporarily  disabled,  and  the  com- 
manding oflicer  of  our  fleet,  in  the  public  in- 
terest, as  the  engagement  closed,  directed 
their  destruction  to  oe  completed  *by  bum-[2fl 
ing.  In  the  report  of  the  action,  dated 
May  4,  1898,  they  were  included  among  the 
vessels  reported  as  burnt,  but  they  were  not 
included  in  the  appraisement  made  by  the 
board  of  appraisal  and  survey  ordered  in  ac- 
cordance with  §  4624,  and  following,  of  the 
Revised  Statutes  (U.  S.  Comp.  Stat.  1901, 
p.  3130),  to  survey,  appraise,  and  take  a 
careful  inventory  of  "enemy's  property  cap- 
tured and  appropriated  for  the  uses  of  the 
United  States  government."  After  hostili- 
ties were  suspended  an  examination  of  the 
wrecks  of  the  Don  Juan  de  Austria,  the  Isla 
de  Cuba,  and  the  Isla  de  Luzon  was  made, 
and    subsequently   the   vessels  were   raised. 


Sec.  4625  (U.  S.  Comp.  Stat.  1001,  p.  3130). 
If,  by  reason  of  the  condition  of  the  captured 
property,  or  if,  because  the  whole  has  been  ap- 
propriated to  the  use  of  the  United  States,  uo 
part  of  it  has  been  or  can  be  sent  in  for  ad- 
judication, or  if  the  property  has  been  entirely 
lost  or  destroyed,  proceedings  for  adjudication 
may  be  commenced  in  any  district  the  Secre- 
tary of  the  Navy  may  deHiguate:  and  in  any 
such  case  the  proceeds  of  auything  sold,  or 
the  value  of  anything  talcen  or  appropriated 
for  the  use  of  the  United  States,  shall  be  de- 
posited with  the  Assistant  Treasurer  in  or 
nearest  to  that  district,  subject  to  the  order  of 
the  court  in  the  cause.  If,  when  no  property 
can  be  sent  in  for  adjudication,  the  Secretary 
of  the  Navy  shall  not,  within  three  months 
after  any  capture,  designate  a  district  for  the 
institutiou  of  proceedings,  the  captors  may  in- 
stitute proceedings  for  adjudication  in  any  dis- 
trict. And  if.  in  any  case  of  capture,  no  pro- 
ceedings for  adjudication  are  commenced  with- 
in a  reasonable  time,  any  parties  claiming  the 
captured  property  may,  in  any  district  court, 
as  a  court  of  prize,  move  for  a  monition  to 
show  cause  why  such  proceedings  shall  not  be 
commenced,  or  institute  an  original  suit  in 
such  court  for  restitution,  and  the  monition  Is- 
sued in  either  case  shall  be  served  on  the  at- 
torney of  the  United  States  for  the  district, 
and  on  the  Secretary  of  the  Navy,  as  well  as 
on  such  other  persons  as  the  court  shall  order 
to  be  notified. 

Sec.  4U30  (U.  S.  Comp.  Stat.  1001,  p.  3182). 
The  net  proceeds  of  ail  property  condemned  as 
priRC  shaii,  when  the  prixe  was  of  superior  or 
equal  force  to  the  vessel  or  vessels  malting  the 
capture,  be  decreed  to  the  captors:  and  when 
of  inferior  force,  one  half  shall  be  decreed  to 
the  United  States  and  the  other  half  to  the 
captors,  except  that  in  case  of  privateers  and 
letters  of  marque,  the  whole  shall  be  decreed 
to  the  captors  unless  it  shall  be  otherwise  pro- 


vided  in  the  commissions  issued  to  such 
sels. 

Sec.  4634  (U.  S.  Comp.  Stat.  1901,  p.  3134). 
Whenever  a  decree  of  condemnation  is  ren- 
dered, tiie  court  shall  consider  the  claims  of 
all  vessels  to  participate  In  the  proceeds,  and 
for  that  purpose  shall,  at  as  early  a  stage  of  tbe 
cause  as  possible,  order  testimony  to  be  taksn 
tending  to  show  what  part  should  be  awarded 
to  the  captors,  and  what  vessels  are  entitled 
to  share;  and  such  testimony  may  be  sworn  to 
before  any  judge  or  commissioner  of  the 
courts  of  the  United  States,  consul  or  com- 
mercial ageut  of  the  United  States,  or  notarj 
public,  or  any  officer  of  the  Navy  highest  In 
ranlc,  reasouabiy  accessible  to  the  deponent. 
The  court  shall  make  a  decree  of  distribution, 
determining  what  vessels  are  entitled  to  share 
in  the  prize,  and  whether  the  prize  was  of  sn- 
perior,  equal,  or  inferior  force  to  the  vessel  or 
vessels  malvlng  the  capture.  The  decree  shall 
recite  the  amount  of  the  gross  proceeds  of  tbt 
prize,  subject  to  the  order  of  the  court,  and  the 
amount  deducted  therefrom  for  costs  and  ex- 
penses, and  the  amount  remaining  for  distilbn- 
tion;  and  whether  the  whole  of  such  residue 
is  to  go  to  the  captors,  or  one  half  to  the 
captors  and  one  half  to  the  United  States. 

Sec.  4035  (U.  S.  Comp.  Stat.  1001,  p.  8184). 
A  bounty  shall  be  paid  by  the  United  States 
for  each  person  on  board  any  ship  or  vessel  of 
war  l>eionging  to  an  enemy  at  the  coomience- 
ment  of  an  engagement,  which  is  sunk  or  other- 
wise destroyed  in  such  engagement  by  anj 
ship  or  vessel  belonging  to  the  United  Stateii 
or  which  it  uiuy  be  necessary  to  destroy  In 
consequence  of  injuries  sustained  in  action,  of 
one  hundred  dollars,  If  the  enemy's  vessel  wat 
of  Inferior  force,  and  of  two  hundred  dollars, 
If  of  equal  or  superior  force,  to  be  divided 
among  the  officers  and  crew  in  the  same  man- 
ner as  prize  money;  and  when  the  actual  nnm* 
ber  of  men  on  board  any  such  vessel  cannot 
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under  a  contract  entered  into  by  the  com- 
mander-in-chief for  the  government,  and 
reconstructed.  If  the  vessels  had  not  been 
raised  and  saved,  they  would  have  remained 
abandoned  as  destroyed;  but  as  they  were 
saved  and  appropriated  by  the  government, 
they  cannot  be  said  in  fact  to  fall  within 
that  category.  We  attach  no  importance 
to  the  official  reports  referring  to  the  ves- 
sels as  destroyed,  which  was  true  in  the 
[263]*sense  in  which  the  word  was  then  ined,  for 
the  question  really  is,  whether,  when  sal- 
vage had  been  effected,  the  government  can 
maintain  that  the  captors  did  not  take 
them,  but  that  they  were  destroyed  so  that 
they  could  not  be  treated  as  prize. 

The  position  of  the  government  is  that, 
as  these  vessels  were  sunk  and  destroyed  to 
8uch  an  extent  that  libellant*s  naval  force 
was  powerless  to  salve  them  by  its  own  re- 
sources, their  subsequent  reconstruction  and 
appropriation  by  the  government  had  no  ef- 
fect on  their  legal  status,  which  had  been 
determined  immediately  after  the  battle. 

It  is  insisted  that,  if  not  prize  then,  they 
could  not  be  prize  afterwards,  and  yet  it  is 
not  denied  that  when  the  question  of  title 
is  settled  by  decree,  it  takes  effect  by  rela- 
tion as  of  the  date  of  the  capture.     And  be- 
02i.use  this  is  so,  the  fact  that  hostilities  had 
o^ased   before   the    vessels   were    raised   be- 
<^omcs  immaterial. 

The  contention  is  that,  if  a  vessel  lies  on 


the  bottom  in  shallow  water,  but  in  such  a 
condition  that  she  cannot  be  floated  *by  aiiy[S64] 
of  the  means  ordinarily  possessed  by  a  na- 
val force,  such  vessel  must  be  regarded  as 
''sunk"  within  the  meaning  of  the  statute, 
even  though  she  has  received  no  structural 
injury;  or  if  a  vessel,  though  not  sunk,  be 
so  structurally  injured  as  to  destroy  her 
power  of  floating,  and  she  cannot  be  re- 
paired by  any  means  possessed  by  the  naval 
forces  in  the  place  where  she  lies,  such  ves- 
sel must  be  regarded  as  structurally  "de- 
stroyed" within  the  meaning  of  the  statute. 
And  it  is  said  that  a  close  analogy  is  fur- 
nished by  the  cases  of  constructive  total  loss 
of  a  vessel,  such  as  justifies  an  abandon- 
ment to  the  underwriters.  Nevertheless, 
counsel  argues  that  there  are  differences  be- 
tween those  cases  and  cases  under  §  4635 
(U.  S.  Comp.  Stat.  1901,  p.  3134).  Thus, 
while  it  is  admitted  that  in  the  former  the 
owner  need  not  abandon  unless  he  see  fit 
to  do  60,  the  right  of  election  on  the  part 
of  captors  as  to  whether  the  vessel  should 
be  treate<l  as  destroyed  or  as  a  prize  is  de- 
nied in  the  latter;  and  another  difference 
suggested  is  that  the  owner  of  a  submerged 
or  stranded  vessel  could  contract  with  n 
third  party  to  •raise  it,  while  captors  can-[266] 
not.  We  think,  however,  that  the  alleged 
diflerences  destroy  the  analogy  altogether, 
or  rather  that  its  application,  when  correct- 
ly    stated,     leads     to    the   opposite    result. 


satisfactorily  ascertained,  It  shall  be  esti-    changes  only  by  the  decision  rendered  by  the 


«ted  according  to  the  complement  allowed  to 
^?8sel8  of  its  class  In  the  Navy  of  the  United 
'^ates;  and  there  shall  be  paid  as  bounty  to 
t^e  captors  of  any  vessel  of  war  captured  from 
Ml  enemy,  which  they  may  be  instructed  to 
^stroy,  or  which  is  Immediately  destroyed  for 
Lie  public  Interest,  but  not  In  consequence  of 

Juries   received    In    action,    fifty    dollars    for 

^ery  person  who  shall  be  on  board  at  the  time 

!  Buch  capture. 

Instructions: 

20.  Prizes   should   be  sent   In   for   adjndica- 
%on,  unless  otherwise  directed,  to  the  nearest 

ome  port  In  which  a  prize  court  may  be  sit- 
ing. 

21.  The   prize   should    be    delivered    to    the 
x)nrt  as  nearly  as  possible  In  the  condition  In 

hich  she  was  at  the  time  of  seizure ;  and 
o  this  end  her  papers  should  be  sealed  at  the 
Ime  of  seizure  and  kept  In  the  custody  of  the 
rixe  master.  Attention  Is  called  to  articles 
»08.  16  and  17  for  the  government  of  the 
JDited  States  Navy.      (Kxhlblt  A.) 

22.  All   witnesses  whose  testimony  Is  neces- 
ry  to  the  adjudication  of  the  prize  should  be 

detained  and  sent  In  with  her,  and,  if  circum- 
stances permit,  It  Is  preferable  that  the  of- 
ficer making  the  search  should  act  as  prize 
"•naster. 

23.  As  to  the  delivery  of  the  prize  to  the 
Jodicial  authority,  consult  S8  4615,  4G16,  and 
-^817,  Revised  Statutes  of  1878   [U.   S.  Comp. 
^tat.   1901.   p.   8127].     (Exhibit   B.)     The  pa- 
pers. Including  the  log  book  of  the  prize,  are 
Silvered     to     the    prize     commissioners ;     the 
Witnesses,  to  the  custody  of  the  United  States 
marshal:  and  the  prize  itself  remains  In  the 
<^tistody  of  the  prize  master  until  the  court  is- 
sues process  directing  one  of  its  own  officers 
to  take  charge. 

24.  The    title    to    property    seized   as   prize 
188  U.  8.        U.  S.,  Book  47. 


prize  court.  But,  if  the  vessel  Itself,  or  Its 
cargo,  is  needed  for  immediate  public  use,  it 
may  be  converted  to  such  use,  a  careful  inven- 
tory and  appraisal  being  made  by  impartial 
persons  and  certified  to  the  prize  court. 

28.  If  there  are  controlling  reasons  why  ves- 
sels may  not  be  sent  In  for  adjudication, — as 
unscawortliluess,  the  existence  of  infectious 
disease,  or  the  lack  of  a  prize  crew,  they  may 
be  appraised  and  sold;  and  If  this  cannot  be 
done,  they  may  be  destroyed.  The  Imminent 
danger  of  recapture  would  Justify  destruction, 
If  there  was  no  doubt  that  the  vessel  was  good 
prize.  Hut,  in  all  such  cases,  all  the  papers 
and  other  testimony  should  be  sent  to  the 
prize  court,  in  order  that  a  decree  may  be  duly 
entered. 

Exhibit  A. 

Art.  16.  No  person  in  the  Navy  shall  take 
out  of  a  prize,  or  vessel  seized  as  a  prize,  any 
money,  plate,  goods,  or  any  part  of  her  equip- 
ment,  unless  it  be  for  the  better  preservation 
thereof,  or  unless  such  articles  are  absolutely 
needed  for  the  use  of  any  of  the  vessels  or 
armed  forces  of  the  United  States,  before  the 
same  are  adjudged  lawful  prize  by  a  compe- 
tent court;  but  the  whole,  without  fraud,  con- 
cealment, or  embezzlement,  shall  be  brought 
in.  In  order  that  Judgment  may  be  passed  there- 
on; and  every  person  who  offends  against  this 
article  shall  be  punished  as  a  court  martial 
may  direct. 

Art.  17.  If  any  person  in  the  Navy  strips 
off  the  clothes  of,  or  pillages,  or  In  manner 
maltreats,  any  person  taken  on  board  a  prise, 
he  shall  suffer  such  punishment  as  a  court 
martial  shall  adjudge. 

Exhibit  B. 

[Sj$  46ir),  4616,  and  4617  Rev.  Stat.   (U.  8. 
Comp.  Stat.  1001,  p.  3127).] 
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Abandonment  rests  on  the  election  of  the 
parties,  and  there  was  here  neither  a  ri^ht 
of  abandonment  nor  any  acts  from  whicb 
abandonment  on  the  one  side  and  accept- 
ance on  the  other  could  be  fairly  inferrea. 

The  public  interest  required  the  United 
States  and  the  captors  to  preserve  the  prop- 
erty, if  that  were  possible;  and  it  would  be 
an  anomalous  conclusion  to  hold  in  invitum 
that  the  United  States  could  pay  bounty  for 
these  vessels  as  destroyed  and  at  the  same 
time  retain  and  use  them. 

The  vessel^  were  not  derelict,  abandoned 
without  hope  of  recovery,  but,  on  the  con- 
trary, their  preservation  was  recommended, 
and,  in  the  circumstances,  Commodore 
Dewey,  having  duly  taken  the  steps  pre- 
Bcribed  bv  the  statute  in  respect  of  vessels 
confessedly  captured,  was  not  obliged  to  de- 
termine at  once  at  his  peril  into  which  class 
these  particular  vessels  fell,  and  to  literally 
comply  with  §  4615  (U.  S.  Comp.  Stat. 
1001,  p.  3127),  in  regard  to  captured  prop- 
er^ "not  in  condition  to  be  sent  in  for  ad- 
judication." 

War  is  not  waged  for  predatory  purposes, 
but  Congress  chose  to  grant  reward  for  suc- 
cess, and  in  doing  so  cannot  be  assumed  to 
have  intended  that  such  reward  should  be 
subjected  to  the  restrictions  of  clo^  bar- 
gains. The  intention  was  that  either  prize 
money  or  bounty  should  be  paid.  Of 
course,  by  capture  without  destruction  the 
government  might  obtain  distinct  acquisi- 
tions, and  the  captors  would  be  recompensed 
at  the  expense  of  the  enemy. 

Circumstances  have  frequently  occurred 
in  which  the  public  interest  has  required 
the  destruction  of  vessels  capable  in  them- 
selves of  being  brought  in, — as,  for  example, 
at  the  battle  of  the  Nile,  when  Nelson  was 
obliged  to  bum  prizes  in  order  to  avoid  the 
delav  in  refitting  them,  and  the  loss  of  the 
service  of  other  ships  to  convoy  them  to 
Gibraltar;  but  there  his  government  could 
not  assist  him,  or  take  the  captured  vessels 
off  his  hands. 

Section  4635  (U.  S.  Comp.  Stat.  1901,  p. 
S134)  provided  that  bounty  should  be  paid 
In  all  cases  where  an  enemy  vessel  of  war 
was  sunk  or  otherwise  destroyed,  either  in 
an  engagement,  or  in  consequence  of  injuries 
[S66] received  *in  action,  or  alter  capture  when 
the  destruction  was  for  the  public  interest; 
but  the  statute  does  not  demand  the  con- 
struction that  every  vessel  must  be  consid- 
ered as  destroyed,  which,  though  susceptible 
of  salvage  and  saved,  could  not  have  been, 
and  was  not  saved^  by  the  unaided  resources 
of  the  capturing  force. 

It  is  true  that  when  the  government  suc- 
ceeded in  raising  and  restoring  the  vessels, 
it  saved  them  for  itself,  but  it  may  reason- 
ably be  held  that  this  was  subject  by  rela- 
tion to  the  right  of  the  captors  to  an  adju- 
dication giving  them,  after  the  costs  and 
expenses  were  deducted,  a  share  in  the  resi- 
due of  value. 

If  the  effort  at  salvage  had  failed,  or  if 

the  cost  had  equaled  or  exceeded  the  value, 

the  captors  would  still  be  entitled  to  boun- 

iyr,  for  it  was  not  intended  that  the  grant 
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should  be  defeated  by  laying  them  under  a 
rigid  rule  of  election.  And,  on  the  other 
hand,  these  vessels  were  not  "appropriated 
to  the  use  of  the  United  States"  by  the  mera 
elTort  of  the  government  to  raise  them. 

The  act  of  raising  was  not  the  use  con- 
templated by  the  statute.  Such  use  waa 
dependent  on  the  success  of  the  effort  at 
salvage.  The  loss,  which  might  have  been 
total,  became,  on  success,  paHial, — ^that  is, 
confined  to  the  extent  of  the  expenditure; 
and  the  taking  possession  to  accomplish 
that  result,  became,  by  success,  appropria- 
tion to  use. 

The  case  of  the  Albemarle  is  in  point,  al- 
though apparently  no  opinion  ruled  the 
question  in  terms. 

The  Albemarle  was  sunk  by  Lieutenant 
Gushing  on  the  night  of  October  27,  1864; 
was  raised  in  March,  1865;  reached  Nor- 
folk, April  27,  1865,  and  was  appropriated 
to  the  use  of  the  United  States.  She  was 
appraised  by  a  duly-appointed  board  of 
naval  oOicer»  and  the  value  found  was  de- 
posited by  the  Secretary  of  the  Navy  with 
the  Assistant  Treasurer  of  the  United 
States  at  Washington.  Proceedings  to  con- 
demn the  Albemarle  as  prize  were  instituted 
in  the  district  court  of  the  United  States  for 
the  District  of  Columbia  and  went  to  a  de- 
cree of  condemnation.  The  case  was  not  re- 
ported, but  the  proceedings  will  be  found  in 
Sicnn  V.  United  f^taics,  19  Ct.  CI.  61.  in  the 
course  of  sub<%equent  litigation;  as  also  in 
United  States  v.  Steever,  113  U.  S.  747,  28 
L.  ed.  1133,  5  Sup.  Ct.  Rep.  765.  No  ap- 
peal was  taken,  and  the  conclusion  that  n 
*  vessel  thus  situated  could  be  decreed  to  be[26^ 
prize  was  accepted  by  all  the  departments. 
We  perceive  no  adequate  reason  to  depart 
from  that  precedent. 

2.  As  to  the  property  taken  from  the  ves- 
sels raised  and  reconstructed,  and  that  tak- 
en from  the  vessels  destroyed,  we  think  its 
legal  status  must  be  regarded  as  the  same 
as  that  of  the  vessel  to  which  it  belonged. 

By  §  4613  (U.  S.  Comp.  Stat.  1001,  p. 
3126)  it  is  declared  that  the  provisions  of 
Title  LIV.  shall  apply  to  "all  captures  made 
as  prize  by  authority  of  the  United  States 
or  adopted  and  ratified  by  the  President  of 
the  United  States." 

The  taking  must  be  under  such  conditions 
as  make  the  subject  of  the  capture  prize, 
and  the  sections  preceding  §  4635  (U.  S. 
Comp.  Stat.  1001,  p.  3134)  recognize  that 
property  other  than  vessels  may  be  prize, 
using  the  words  "ship  and  cargo,"  "vessel, 
arms,  munitions,  or  other  material,"  "cap- 
tured property,"  "prize  property."  But  § 
4035  (U.  S.  Comp.  Stat.  1901,  p.  3134)  re- 
fers to  the  destruction  of  "a  ship  or  vessel 
of  war,"  which  could  not  be  "sunlc  or  other- 
wise destroyed"  under  that  section,  and  be 
"prize"  under  the  preceding  sections,  and, 
as  we  have  already  said,  the  grant  of  bounty, 
to  be  divided  "in  the  same  manner  as  prize 
money."  appears  obviously  to  have  been 
"intended  as  a  substitute  for  the  prin  it- 
self," as  ruled  by  Lowell,  J.,  in  The  8elma, 
)  liow.  D<H».  30,  Fed.  Cas.  No.  12.647,  or  as 
given  in  lieu  of  prize  money,  as  observed  by 
Mr.   Justice   Field,   in    Porter    y.     United 
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8tatt»,    100    U.    S.    007,   tub    nom.    (7iut«d  guns,  ammuniticn,  and  other  appurtenaiuwa 

Btatt»  V.  8t«am  Vestett  of  War,  27  L.  ed.  of  captured  national  resseln  of  war  should 

880,  I  Sup.  Ct.  Bep.  539.  be  the  propertv  of  the  United  States,  aa  well 

No  question  of  cat^  i»  involved.    Cargo  as  the  ships  themselves,  sod  so  at  ships  or 

is  the  fading  of  a  ahip  or  vessel,  and  may  b«  veaaels  goioK  to  the  captors, 

prize  when  the  vessel  is  not,  or  the  vessel  'And  the  acts  of  April  23,  ISOO  (2  8taL[S88] 

tnay  b«  when  the  cargo  is  not.     The  inquiry  at  L.  46,  chap.  33),  July  17,  1802   [12  Stat. 

Iiere  relates  to  things  belonging  to  the  out-  at  L.  000,  chap.   204),  June   30,   1864    (13 

St  of  vessels  of  war,  for  whose  capture  prjz«  Stat,  at  L.  308,  chap.  174),  and  the  Kevised 

money  is  paid,  and   for  whose  destruction  Statutes,  contain  nothing  inconsiatetit  with 

Itoun^  ia  paid.     The  injury  to  the  enemy  that  view. 

ia  the  same  in  either  case,  but  the  reward  Parsons,   in   his  work   on   Marine   Insur- 

cannot  be  the  same,  as  it  is  arbitrary  in  the  ance,  says  that  "insurance  on  *he  ship  cov- 

ODe  case,  and  not  in  the  other,  and  arrived  ers  all  that  belongs  to  it,  as  'fl  ,  anils,  rig- 

*t  in  accordance  with  the  general  rules  pre-  ging,  tackle,  apparel,  or  furnibure;"  and  lie 

scribed   as   required   by   the   circumstances,  quotes   from   l.m£rigon    (chap.   10,   i    2,   p. 

The  statute  did  not  contemplate  a  division  231)  :     "The  expteeaion   'on  the  body'  ein- 

of  the  grant  and  an  sward  of  prize  money  braces,   in    its   generality,   as   I   have   just 

and  bounty  in  respect  of  the  same  transac-  said,   all  that  regards  tne  ship.     Such   are 

tiOD,  unless,  indeed,  the   capture  embraced  the  hull  of  the  vessel,  its  rigging  and  ap. 

distinct  and  separate  proportiea.  parcl,  munitions  of  war,  stores  and  victual- 

SSS]      "What  is  included  then  by  the  term  "a  ing.  advances  to  the  crew,  and  all  that  has 

ship  or  vessel  of  war,"  under  i  4035   (U.  S.  been  expended  in  the  fitting  it  out."     1  Ma- 

Corap.  ptat.  1901,  p.  3134)1     Whatever  the  fine  Ins.  524. 

toleration  extended   in  courts  of  admiralty  And  in  his  work  on  Shipping  and  Adnii- 

to  the  use,  in  practice,  of  words  apparently  ralty,  vol.   1,  p.  78,  the  name  authoi'  says: 

superfluous,  the  word   "ship"  embraces  her  "How   much   passes  by  the  word  'ship,'  or 

boats,   tackle,   apparel,   and   appurtenances,  the   phrase  'snip  and   her  appurtcnnucea, — 

because  part  of  the  ship  as  a  going  concern,  or    apparel, — or    furniture,' — or    tlie     like, 

and,  for  the  same  reason,  "ship  or  vessel  ot  cannot  be  positively  determined  by  any  dcQ> 

war"  includes  her  armament,  search  lights,  nihon.     Stowcli     and    Abbott     ngrcc     that 

■toren. — everything,  in  short,  attached  to  or  whatever  is  on  board  a  ship  for  the  objects 

on  board  the  Hiip  in  aid  of  her  operations,  of  the  voyasc  and  adventure  in  which  she 

The    flrst  congronsionul   lej!i!<lation   recu-  is  engaged,  boloiiging  to  t^e  owitvrit,  coJisti- 

lating  price  was  the  act  of  March  2,   179II  tutes  a  part  of  the  ship  and  tier  uji|nirte- 

(J  Stat,  at  L-  716,  chap.  24),  providing:  nances,  within  the  meaning  of  the  Knglish 

"See.  G.  -ln<f  be  i(  further  enacted.  That  sUtulc  of  53  Geo.  III.  cbaj).  Kill." 

all   captured    national   ships   or    ves.ielM   of  That  was  an  act  '-to  limit  the  reupoiisibil- 

war   shall   be   the   property   ot   the   United  ity  of  shipowners,"  nnd  provided  that  own- 

Ststes,— all  other  ships  or  vessels,  being  of  era  should  not  be  liable  "further  than  the 

superior  force  to  the  vessel  making  the  cap-  value  of  their  own  vphhcI.  and  the   freight 

tiire,  in  men  or  guns,  shall  be  the  sole  prop-  <lue  or  to  grow  due,"  and  in  several  clauses 

erty  of  the  captors,— and  all  ships  or  ves-  of  the  act  the  responaibitity  wns  refcried  to 

sel*  of  inferior  force  shall  be  divided  equal-  as  limited   "to  the  value  of  the  ship  with 

ly  between  the  United  States  and  the  ofli-  all  her  oppurtenancea  and  freight." 

NTS  and  men  of  the  vessel  making  tlie  cap-  In   The  Dundee,   1   Hagg.  Adm.   \m,  the 

tnte.  question  aroio  whether  the  value  of  ceitain 

"Bee.  6.  And  6c  ii  further  enacted.  That  fi«liing    stores    should    bo     included.     Lord 

tlie  produce  of  prizes  taken  by  the  Mhips  of  Stowell   held   that  it  should,   and   that  tbe 

Uie   United    States,   and   bounty   for   taking  word     "appiiiicnances"     diatinguishcU     be- 

the  ships  of  the  enemy,  be  proiioitioned  and  twoen  cargo,  which  was  intended  to  be  dia- 

•fiatributed    in    the    manner    following,     to  posed  of  at  the  foreign  port,  and  having  a 

*it;  merely  transitory  connection  with  the  ship, 

(Then  followed  twelve  subdivisions  in  n-  and  those  accompaniments  that  were  indie- 

"pcctof  the  distribution  of  prize  money.]  pensable    instruments,    without    which    the 

"IS.  The    bounty    given    by    tbe    United  ship  could  not  ^rform  its  functions.     The 

States  on  anv  national  ship  of  war,  Uken  owners  declared  in  prohibition  in  the  King's 

"Om  the  enemy  and  brought  into  port,  shall  fcnch.  tlale  v,  Laurie,  5  Barn.  A  C.  150, and 

°^.  for  every   cannon  mounted,   carrying  a  Abbott,  Ch.  J.,  afterwnnis  I*rd  Tcnterden, 

?«11  of  twenty-four  pounds,  or  upwards,  two  ^nnouncefl  the  same  conclusion,  and,  among 

^yndred  dollars;  for  every  cannon  carrying  *"""■   *^',"S''-  .«!"'=     '^'f, ,"'''' '?8    »t°^«",„,„, 

•  Wl  of  eighteen  pounds,  one  hundred  and  «;fe  "-rt  •carried  on  board  the  ship  as  nMr.[270] 

fillj  doUara;    for  l^ry  cannon  carding  »  'k?^"*" ,'*','.''  ^"^  "'"  ''<«'"'J'I "•'""? -V"*.;''; 

tttli  ,,<  ^„..iJ.  ^„».).           u      J     J  J  1  *  »biccts  of  tlwi  voyage;   and  we   think  that 

^1  of  twelve  pounds,  one  hundred  dollars;  ^-h'„Uver  is  on  b^rd  a  ship  for  the  object 

Mri  forevery  cannon  carrying  a  ball  of  nine  ,,  the  voyage  and  adventure  on  which  she 

pounds,seventy-five  dollars;  for  every  small-  is  engaged,  Twlonging  to  the  owners,  consti- 

"ctnnon,  fifty  dollars;  and  for  every  offi-  tutcs  a  part  of  the  ship  nnd   her  appiirte- 

wrsnd  man  taken  on  boord.  forty  dollars,  nances  within  the  meaning  of  this  act  [63 

■-"Inch  sums  are  to  be  divided  agreeably  [Jeo.  III.  chap.  169],  whether  the  object  be 

»  the  foregoing  articles."  warfare,   the   conveyance   ot   pas^ngcrs   or 

These  sections  admit  of  no  other  meaning  moils,    or    the    fishery.     This     construction 

rllBp,    4k**    4U.    »...s1.1..      .».i1..      ... I       .A^..^^       7. .    L  .  .       -       ..i.T  .1      .     .     11.     ■■  ■  1 
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lule;  whereas,  if  it  should  be  held  that 
nothing  is  to  be  considered  as  part  of  the 
ship  that  is  not  necessary  for  ner  naviga- 
tion or  motion  on  the  water,  a  door  would 
be  opened  to  many  nice  questions,  and  much 
discussion  and  cavil." 

In  The  Witch  Queen,  3  Sawy.  201,  Fed. 
Cas.  No.  17,916,  Judge  Hoffman  held  that, 
where  a  vessel  was  supplied  with  a  diving 
bell,  air  pump,  and  other  apparatus  for  the 
accomplishment  of  the  enterprise  in  which 
she  was  about  to  engage,  the  lien  of  the 
materialmen  extended  to  all  articles  belong- 
ing to  the  owner,  which,  not  being  cargo, 
had  been  placed  on  board  for  the  objects 
and  purposes  of  the  voya^.  The  decision 
proceeded  on  our  8th  rule  in  admiralty,  re- 
ferring to  "suits  in  rem  against  a  ship,  her 
tackle,  sails,  apparel,  furniture,  boats,  or 
other  appurtenances;"  and  The  Dundee,  de- 
cided twenty  years  before  the  adoption  of 
the  rule,  was  cited  as  showing  the  sense  in 
which  the  term  "appurtenances"  had  been 
used. 

To  be  sure,  the  words  tackle,  sails,  ap- 
parel, boats,  appurtenances,  are  not  used  in 
Title  LIV.,  but  we  think  that  such  minute- 
ness was  unnecessary,  and  that  the  words 
"ship  or  vessel  of  war  belonging  to  the  ene- 
my" are  sufficiently  comprehensive  to  em- 
brace not  only  every  thine  essential  to  the 
ship's  navigation,  but  to  the  purposes  of  her 
existence. 

Necessarily,  there  is  nothing  in  the  dis- 
tinction attempted  to  be  drawn  between  the 
ship  and  her  "appliances  and  outfit;"  nor 
can  we  concur  in  the  view  that  the  latter 
may  be  regarded  as  cargo  in  any  aspect. 

It  is  said  that  the  destroyed  hostile  ves- 
sel of  war  should  be  held  the  subject  of 
bounty,  and  property  taken  from  her  the 
subject  of  prize  money,  because  bounty 
alone  would  be  an  inadequate  reward. 
[S71]  'This,  even  if  true,  would  not  justify  us 
in  attributing  to  the  statute  a  scope  not 
permitted  by  its  terms. 

Section  4635  (U.  S.  Ck)mp.  Stat.  1901,  p. 
3134)  is  couched  in  the  same  language  as 
when  enacted  July  17,  1862,  after  the  bat- 
tle between  the  Monitor  and  the  Merrimac 
had  admonished  us  of  the  impending  change 
in  the  construction  of  vessels  of  war,  yet 
the  bounty  provision  was  re-enacted  in 
1864,  and  incorporated  into  the  Revised 
Statutes,  and  while,  in  these  days,  the 
amount  of  bounty  may  seem  inconsiderable 
in  comparison  with  the  value  of  the  vessel 
destroyed,  we  must  take  the  statute  as  we 
find  it. 

3.  The  battle  of  Manila  was  fought  on 
the  1st  day  of  May,  and  on  the  3d  the 
enemy's  forces  evacuated  the  Cavite  arse- 
nal, which  was  taken  possession  of  by  a  land- 
ing party.  This  naval  station  contained  a 
considerable  amount  of  arms,  munitions, 
and  material,  for  the  repairing,  equipment, 
and  fitting  out  of  ships,  and  some  nonsea- 
going  boats  were  in  use  there.  The  proper- 
ty was  appraised  in  due  course;  some  of  it 
was  used  m  the  Navy  prior  to  the  exchange 
of  ratifications  of  the  treaty  of  peace,  and 
the  remainder  restored  to  Spain  thereafter. 
The  district  court  declined  to  adjudicate 
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this  property  to  be  prize,  because  captured 
on  land. 

These  were  naval  stores  taken  at  a  naval 
station,  by  a  naval  force,  as  the  result  of  a 
naval  engagement,  and  the  question  is 
whether  the  fact  that  th^  were  taken  from 
a  navy  yard  instead  of  from  a  vessel  ren- 
dered the  statute  inapplicable. 

Generally  speaking,  forts,  cities,  lands 
taken  from  the  enemy,  are  called  conquests; 
movables  taken  on  land,  booty;  on  tlie  high 
seas,  prize.  And  the  high  seas  include 
coast  waters  without  the  boundaries  of  low- 
water  mark,  though  within  bays  or  road- 
steads,— waters  on  which  a  court  of  admir- 
alty has  jurisdiction.  United  States  t. 
Ross,  1  Gall.  624,  Fed.  Gas.  No.  16,196. 

Mr.  Justice  Story  and  Mr.  Wheaton 
thought  that  the  jurisdiction  in  prize  ex- 
tended "as  well  to  ^oods  taken  on  land  by 
a  naval  force,  or  m  consequence  of  the 
operations  of  a  naval  force,  as  to  property 
captured  on  the  water."  Wheaton,  Cap- 
tures, 278;  Pratt's  Story,  Notes  on  'Prise 
Courts,  28 ;  2  Wheat.  Appx.  1,  4  L.  *ed.  281. 
Both  these  learned  authors  cite  English 
authorities,  and  among  them  the  leading 
case  of  Lindo  v.  Rodney,  2  Dougl.  613,  note. 

*In  that  case  the  property  wtm  captured  [SI 
on  the  island  of  St.  Eustatius,  and  a  writ 
of  prohibition  to  restrain  the  prise  court 
was  applied  for.  It  was  stated  that  the  only 
question  was  'Whether  the  goods  being  tak- 
en on  land,  though  in  consequence  of  a  sur* 
render  to  shi]^s  at  sea,  excludes  the  on^r 
prize  jurisdiction  known  in  this  kingdom.'* 
The  question  was  answered  in  the  negativn 
in  an  elaborate  opinion  and  the  rule  din- 
charged.  Ix>rd  Mansfield,  among  other 
things,  said:  "In  short,  every  reason 
which  created  a  prize  court  as  to  things 
taken  upon  the  high  seas,  holds  equally 
when  they  are  thus  taken  at  land.  The 
original  cause  of  taking  is  here  at  sea.  The 
force  which  terrified  nie  place  into  a  sur- 
render was  at  sea.  If  thev  had  resisted, 
the  force  to  subdue  would  nave  been  from 
the  sea.  Mr.  Piggott  candidly  said,  it 
would  be  spinning  very  nicely  to  contend, 
if  the  enemy  left  their  ship,  and  got  ashore 
with  money,  were  followea  upon  land,  and 
stripped  of  their  money,  that  this  would  not 
be  a  sea  capture.  I  agree  with  him,  but  I 
cannot  distinguish  that  case  from  ^is. 
Both  takings  are  literally  upon  land.  In 
both,  the  prey  is,  as  it  were,  killed  at  sea, 
and  taken  upon  land.  Here  the  capture  of 
the  goods  on  land  is  the  immediate  conae- 
quence  of  the  surrender  at  discretion  to  a 
sea  force.  Would  a  sum  paid  by  capitula- 
tion upon  land  have  made  it  a  sea  or  a  land 
prize?'  Cut  bono,  should  all  this  subtlety 
be  spun,  when  the  reason  for  a  jurisdiction 
to  judge  a  capture  at  sea  and  such  a  cap- 
ture at  land  is  exactly  the  same  T" 

This  reasoning  shows  that  even  thoogh 
the  general  proposition  may  have  been  stat- 
ed somewhat  broadly  by  Story  and  Wheai 
on,  circiunstances  may  bring  particular 
cases  within  it,  and  that  mere  contact  with 
land  does  not  ipso  facto  exclude  jurisdiction 
in  prize. 

In  The  Siren,  13  Wall.  389,  392.  su5  nom, 
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VHiied  8Ui99  Ships  of  War  y.  United 
States,  20  L.  ed.  606,  606,  Mr.  Juftioe 
SwayiMy  tpeakinff  for  the  court,  said: 
'^mle  the  Amencan  colonies  were  a  part 
of  the  British  Empire,  the  English  nmri- 
time  l&w,  including  the  law  of  prize,  was 
the  maritiine  law  of  this  country.  From 
the  dose  of  the  Revolution  down  to  this 
time,  it  haa  continued  to  be  our  law,  so  far 
as  it  is  adapted  to  the  altered  circumstan- 
ces and  condition  of  the  country,  and  haa 
not  been  modified  by  the  proper  national 
authorities." 
73]  *It  was  thera  dedded  that  a  seagoing  ves- 
ael  captured  by  the  Army  and  Navy  joint- 
ly was  not  subject  of  condemnation  as  prize, 
ind  that  only  captures  made  by  naval  force 
alone  were  so  suoject.  "Whenever  a  claim 
is  set  up,'*  said  the  court,  "its  sanction  by 
an  act  of  Congress  roust  be  shown.  If  no 
such  act  can  m  produced,  the  alleged  right 
does  not  exist." 

Hence,  captures  are  made  as  prize  for  the 
benefit  of  captors  when  they  come  within 
the  scope  of  our  prize  statutes,  and  not 
otherwise. 

In  The  EmuUms,  1  Qall.  675,  Fed.  Cas. 
No.  4,470,  Mr.  Justice  Story  said:  ''The 
admiralty,  therefore,  not  only  takes  cogni- 
sance of  idl  captures  made  at  sea,  in  creeks, 
havens,  and  rivers,  but  also  of  all  captures 
made  on  land  where  the  same  have  been 
made  by  a  naval  force,  or  by  co-operation 
with  a  naval  force.  This  exercise  of  juris- 
diction is  settled  by  the  most  solemn  adju- 
dications." 

The  decree  in  The  Emulous  was  reversed 
in  Brown  v.  United  States,  8  Cranch,  110, 
9  L.  ed.  604,  but  that  was  on  the  ground  of 
the  unlawfulness  of  the  taking,  and  so  re- 
ferred to  by  Mr.  Justice  Gray  in  The  Pa- 
i{uete  Habana,  176  U.  S.  711,  44  L.  ed.  332, 
20  Sup.  Ct.  Rep.  200. 

In  United  States  v.  269^  Bales  of  Cotton, 
Woolw.  236,  Fed.  Cas.  No.  16,683,  an  officer 
of  the  Army  embarked  a  battalion  of  cav- 
alry on  vessels  of  the  United  States,  and  in 
the  service  of  the  government,  but  not  ^rt 
o!  the  naval  force,  and,  proceeding  by  river 
^by  land,  penetrated  into  a  certain  dis- 
trict of  Mississippi  then  held  by  the  enemy, 
^nd  by  force  of  arms  overpowered  a  body  of 
hostile  troops  and  took  from  their  posses- 
sion 269§  bales  of  cotton,  which  were  subse- 
quently libelled.  And  Mr.  Justice  Miller, 
on  circuit,  held  that  the  cotton  was  cap- 
tured by  the  Army,  and  not  l^  the  Navy, 
^  dismissed  the  libel.  While  Mr.  Justice 
filler  there  remarked  that  the  result  of 
"foittt  V.  United  States  was  "that  property 
^  land  is  not,  without  the  aid  of  the  stat- 
ute, liable  to  capture  and  condemnation  as 
PH»  of  war,"  yet,  after  considering  many 
^lish  cases  at  some  length,  and  referring 
^  The  Emulous  and  the  case  of  680  Pieces 
^irchandise,  2  Sprague„  233,  Fed.  Cas.  No. 
I24II6,  he  said:  "In  every  one  of  the  cases 
where  the  court  has  sustained  its  jurisdic- 
tion in  prize,  it  appears  that  the  force  mak- 
ing the  capture,  or  co-operating  in  the  act. 
WIS  the  naval  arm,  or,  by  its  presence  and 
[274]setive  assistance  it  'contributed  immediate- 
ly in  effecting  the  capture ;  that  it  operated 
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from  the  sea;  that  the  place  captured  was 
an  island,  town,  or  fortress,  itself  estah- 
lished  to  resist  naval  attack,  and  to  support 
and  succor  naval  expeditions,  and  accessible 
from  the  sea,  so  that  the  attacking  squad- 
ron could  directly  bring  to  bear  upon  it  the 
stress  of  its  armament."  And,  referring  to 
property  captured  on  land  by  land  forces, 
no  added:  "However  desirable  it  may  be 
tiiat,  in  a  war  between  nations,  there  should 
exist  a  tribunal  similar  to  the  prize  court, 
to  administer  the  law  of  nations  with  refer- 
ence to  property  captured  on  land,  we  find 
no  warrant  for  asserting  that  any  such  au- 
thority exists  in  the  admiralty  courts  of 
the  United  States,  unless  the  circumstances 
of  the  capture  show  some  element  of  a  force 
operating  from,  or  on,  the  water,  which 
would  bring  it  within  the  recognized  rules 
on  that  subject." 

In  the  case  of  Mrs,  Alexander's  Cotton,  2 
Wall.  404,  sub  nom.  United  States  v.  Atem- 
ander,  17  L.  ed.  915,  a  joint  expedition  of 
gunboats  under  Rear  Admiral  Porter  and  a 
body  of  troops  under  Major  General  Banks 
proceeded  up  the  Red  River,  and,  during  its 
advance,  seventy-two  bales  of  cotton,  the 
private  property  of  Mrs.  Alexander,  were 
taken  from  her  plantation,  where  thev  were 
stored  in  a  cotton  gin  house  about  a  mile  from 
the  river,  by  a  pfu*ty  from  one  of  the  gun- 
boats. The  cotton  was  hauled  by  teams  to 
the  river  bank,  sent  to  Cairo,  libelled  as 
prize  of  war  in  the  district  court  for  the 
southern  district  of  Illinois,  Mav  18,  18G4; 
claimed  by  Mrs.  Alexander;  sold  pendente 
lite,  and  the  proceeds  decreed  to  her.  The 
United  States  appealed  and  asked  the  rever- 
sal of  the  decree  and  the  condemnation  of 
the  cotton  as  maritime  prize.  This  court 
held  that  the  capture  was  justified  by  legis- 
lation and  by  public  policy,  but  that  the 
property  was  not  maritime  prize;  that 
there  was  no  authority  to  condemn  any 
property  as  prize  for  the  benefit  of  the  cap- 
tors except  under  the  act  of  July  17,  1802 
(12  Stat,  at  L.  600,  chap.  204)  ;  and  that 
as  the  second  section  of  that  act  provided 
that  ''the  proceeds  of  all  ships  and  vessels, 
and  the  goods  taken  on  board  of  them, 
which  shall  be  adjudged  good  prize,"  should 
be  the  property  of  the  captors,  in  whole  or 
in  part,  property  on  land  was  excluded  from 
the  catecory  of  prize  for  the  benefit  of  cap- 
tors, ana  that  this  was  decisive  of  the  case 
*so  far  as  claims  of  captors  were  concerned.  [27(11 
The  decree  was  reversed  and  the  cause  re- 
manded with  directions  to  dismiss  the  libel. 

In  that  case  the  capture  was  the  result  of 
a  joint  expedition;  the  property  was  pri- 
vate property;  unprotect^  and  stored  at  a 
distance  from  the  river;  valuable  for  do- 
mestic use,  and  so  valuable  as  to  be  of  pe- 
culiar assistance  to  the  enemy,  but  not  in 
any  sense  war  material. 

In  the  present  case  the  capture  was  made 
by  naval  force  alone;  the  property  was  pub- 
lic property,,  consisting  of  arms,  munitions, 
and  naval  material;  in  a  naval  station  tak- 
en through  the  operations  of  the  fleet  from 
the  sea. 

For  the  reasons  indicated  by  Mr.  Justice 
Miller,  in  harmony  with  the  observations  of 
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can  gold,  which  money  the  captain  distrib- 
uted to  his  original  crew. 

"Admiral  Dewey  placed  on  board  a  naval 
officer,  I^eut.  Benj.  W.  Hodges,  and  four  en- 
listed men,  and  two  mounted  1 -pounder 
guns.  The  master  of  the  Nanshan,  Capt. 
£dwin  F.  Stovell,  remained  on  board,  and 
under  him  were  shipped  the  seamen,  as 
aforesaid.  The  naval  officer  exercised  con- 
trol over  the  vessel  and  cave  all  orders  con- 
cerning her.  The  mer^ant  captain  was 
merely  his  executive  officer,  being  familiar 
with  the  crew.  The  Nanshan  did  not  ap- 
proach the  Spanish  fleet  durine  the  battle 
of  Manila  near  enough  to  enable  her  to  be 
of  any  service.  The  guns  were  mounted  on 
her  as  a  protection  from  boat  attacks,  but 
not  for  offensive  operations.  At  the  time 
and  during  the  little  of  Manila,  Lieut. 
Benj.  W.  Hodges  had  been  detailed  as  afore- 
said Mrith  four  men  of  the  Nax'y  for  duty  on 
Baid  vessel,  and  was  so  engaged  on  said  ves- 
sel as  above  stated  at  and  during  the  time 
of  the  battle.  The  Nanshan  was  loaded 
with  3,000  tons  of  coal.  The  Raleigh  was 
detailed  as  a  special  guard  in  case  the  re- 
serve division  was  attacked  separately  by 
[281]  the  enemy.  *The  duty  of  the  naval  captain 
on  said  ship  was  to  take  general  charge  of 
the  vessel,  execute  all  orders  from  the  flag- 
ship controlling  the  movements  of  the  Nan- 
shan, the  handling  of  the  guns,  and  the  sig- 
naling, but  not  to  interfere  with  the  inter- 
nal management  and  discipline  of  the  ship, 
and  such  things  as  loading  and  discharging 
cargo. 

**After  the  vessel  was  bought  by  Admiral 
Dewey,  the  Nanshan  crossed  the  China  sea 
with  the  lieet  and  was  a  part  thereof.  She 
kept  her  position  in  the  fleet.  After  the 
fleet  stopped  at  Subig  bay  the  Admiral  or- 
dered her  commander  to  come  on  board  the 
flagship  for  his  flnal  orders,  afterwards  re- 
turning to  the  Nanshan.  The  fleet  started 
in  single  column,  the  Olympia  leading,  fol- 
lowed by  the  Baltimore,  the  Raleigh,  the  Pet- 
rel, the  Concord,  the  Boston,  the  McCul- 
lough,  the  Nanshan,  and  Zafiro,  passing  the 
forts  in  that  order.  The  forts  on  the  south 
side  of  the  channel  fired  upon  the  fleet  as 
they  were  entering  Manila  bay,  and  the 
Nanshan  passed  tnrough  that  fire.  The 
Nanshan  was  in  reserve  during  the  action, 
within  signaling  distance.  She  had  on 
board  two  1 -pounders,  taken  from  the  Olym- 
pia, with  3G0  rounds  of  ammunition  for 
those  guns;  also  11  rifles  from  the  Raleigh, 
and  11  revolvers,  with  a  suitable  amount  of 
ammunition,  and  two  boats  rigged  ready  to 
lower  to  pick  up  men  if  it  was  found  neces- 
sary to  do  so.  The  Nanshan  was  a  heavv 
ship,  being  loaded  to  the  underwriters'  mark 
with  coal. 

"At -the  time  and  during  the  battle  of 
Manila  the  Nanshan  was  between  4  and  5 
miles  of  the  Spanish  fleet  engaged  in  that 
action.  She  was  within  signaling  distance 
of  the  fleet  that  efl'ected  the  destruction  of 
the  Spanish  vessels,  but  was  not  in  such 
condition  as  to  afford  effective  aid,  her  guns 
not  being  able  to  protluce  any  effect  upon 
the  Spanish  vessels;  she  was  ordered  to  loy 
off  in  the  bay,  clear  of  the  fleet;  the  could 
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not    have    been    brought    within     effective 
range,  because  her  guns  were  too  light." 

Section  4614  (U.  S.  Comp.  Stat  1901.  jp. 
312G)  provides:  "The  term  'vessels  of  the 
Navy,'  as  used  in  this  title,  shall  include 
all  armed  vessels  officered  and  manned  by 
the  United  States,  and  under  the  control  of 
the  Department  of  the  Navy." 

Section  4632  (U.  S.  Comp.  SUt.  1901,  p. 
3133:  "All  vessels  of  the  >ia>'y  within  sig- 
nal distance  *of  the  vessel  or  vessels  makiiig[2 
the  capture,  under  such  circumstances  and 
in  such  condition  as  to  be  able  to  render 
effective  aid,  if  required,  shall  share  in  the 
prize;  and  in  case  of  vessels  not  in  the 
Navy,  none  shall  be  entitled  to  share  except 
the  vessel  or  vessels  making  the  captures; 
in  which  term  shall  be  included  vessels  pres- 
ent at  and  rendering  actual  assistance  in 
the  capture." 

The  court  of  claims  held,  on  the  facta, 
that  the  Nanuhan  was  not  at  the  time  of 
the  battle  of  Manila  in  such  a  condition  as 
to  enable  her  to  render  effective  aid,  if  re- 
quired: that  she  was  performing  the  func- 
tions of  a  collier,  to  be  protected  instead  of 
to  act  aggressively ;  that  her  crew  had  never 
been  enlisted  in  the  Navy,  but  had  bees 
employed  simply  to  perform  manual  labor; 
that  the  two  1 -pounders  and  the  small  arms 
she  had  on  board  were  for  purposes  of  de- 
fense rather  than  attack;  that  ''she  was  not 
kept  in  the  relation  which  she  sustained  to 
the  engagement  for  strategic  purposes,  but 
for  the  purpose  of  protection  to  herself, 
and  the  incident  protection  of  the  rest  of 
the  fleet  as  the  source  of  their  coal  supply;*' 
and  that  she  could  not  participate  in  prize 
money  awarded  under  §  4632  (U.  S.  Comp. 
Stat.  1901,  p.  3133). 

By  the  5th  clause  of  §  4631  (U.  S.  Comp. 
Stat.  1901,  p.  3133),  which  treats  of  the  dis- 
tribution of  prize  money,  after  certain  de- 
ductions the  remainder  is  to  be  distributed 
"among  all  others  doin^  duty  on  board,  in- 
cluding the  fleet  captain,  and  borne  upon 
the  books  of  the  ship,  in  proportion  to  their 
respective  rates  of  pay  in  the  service;"  and 
under  §  1669  (U.  S.  Comp.  SUt.  1001,  p. 
1078)  the  pay  to  petty  officers,  seamen,  and 
others  must  be  fixed  by  the  President.  The 
court  of  claims  further  decided  that  as  in- 
terveners were  shipped  and  not  enlisted,  and 
their  pay  had  not  been  fixed  by  the  Presi- 
dent, but  was  a  matter  of  agreement  with 
the  officer  who  shipped  them,  this  furnished 
an  additional  reason  for  holding  that  they 
were  not  entitled  to  share  in  the  prize 
money. 

It  is  agreed  that  the  decision  as  to  the 
Nanshan  determines  the  case  of  the  Zafiro. 

The  district  court  adjudged  "that  the 
Nanshan  and  Zafiro,  not  participating  in 
any  of  said  captures,  and  not  being  armed 
vessels  of  the  United  States  within  signal 
distance  of  the  vessel  or  vessels  nuiking  the 
capture,  under  such  circumstances  and  in 
*8uch  conditions  as  to  be  able  to  render  cf-[tS^ 
foctive  aid,  if  required,  are  not  entitled  to 
share  in  any  of  the  prize  property." 

Notwithstanding  the  ingenious  argmnent 
on  behalf  of  the  intervention,  we  are  imn 
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able  to  arrive  at  any  different  conclusion, 
and  to  hold  that  the  Nanshan  and  Zafiro 
were  part  of  the  fighting  force  of  the  Navy 
In  the  battle,  or  present  under  such  circum- 
stances and  in  such  condition  as  to  be  able 
to  render  effective  aid  in  that  engagement, 
as  prescribed  by  the  statute.  They  partici- 
pated neither  actually  nor  constructively  in 
the  captures. 

The  rights  to  share  of  the  commissioned 
officers  and  enlisted  men  .of  the  United 
States  Navy  on  board  these  two  vessels  de- 
pend on  other  considerations. 

The  decree  of  the  Supreme  Court  of  the 
District  of  Columbia  on  the  intervening 
libel  is  affirmed.  The  decree  on  the  libel  is 
reversed  and  the  cause  remanded,  with  di- 
rections to  enter  a  decree  in  accordance 
with  this  opinion. 


UNITED  STATES,  Appt., 

V. 

HENRY  0.  TAYLOR,  Rear  Admiral,  Unit- 
ed States  Navy,  ete.f 

(See  S.  C.  Reporter's  ed.  283-291.) 


-we — property  appropriated  to  govern- 
"wnent  use — vessel  raised  in  unsuccessful 
<itiempt  to  save — outfit  of  destroyed  ves- 
sel 


An  enemy's  war  vessel,  raised  and  floated 
<^fter  a  naval  engagement,  In  an  attempt  by 
'^he  United  States,  with  the  adlvce  and  concur- 
:»ence  of  the  captors,  to  save  her,  but  whicli 
'fcy  reason  of  the  injuries  received  in  action 
'^'os  lost  iu  au  endeavor  to  reacb  the  near- 
est practicable  point  at  which  she  could  be 
^econstructffd,  was  not  appropriated  to  the 
'Vise  of  the  United  States  so  as  to  be  lawful 
^rlze  of  war  for  the  benefit  of  the  captors, 
'^Dder  U.  S.  Uev.  Stat,  f  4625  (U.  S.  Comp. 
IBtat.  1901,  p.  3130).  but  such  captors  are 
entitled  to  bounty  under  {  4635  (U.  S. 
<^omp.  Stat.  1901,  p.  3134),  for  her  destruc- 
tion in  the  engagement. 

The  entire  equipment  of  a  vessel  of  war, 
X.ncludlng  everything  necessary  to  be  used 
'Mot  the  purposes  of  the  vessel.  Is  Included 
So  the  words,  "ship  or  vessel  of  war  belong- 
%nii  to  an  enemy,"  as  used  In  the  provlslous 
'Mot  bounty  made  by  U.  S.  Rev.  Stat.  {  4635 

<IJ.  S.  Comp.  Stat.  1001,  p.  3134),  and  lit, 
therefore,  not  the  subject  of  condemnation 
^is  prise  of  war. 

[No.  273.] 

'^^gued  October  27,  28,  1902.     Decided  Feb- 
ruary 23y  190S. 
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PPEAL  from  the  Supreme  Court  of  the 

District  of  Columbia  to  review  a  decree 

^^    condemnation  entered  by  that  court  sit- 

^^^g    as    a    District   Court   of  the  United 

^tuites    In    admiralty  on    a   libel    in    prize. 

'^^^t^er^ed  and  remanded,  with  directions  to 

dismiss  the  libel. 

t  This  case  is  reported  by  the  Official  Reporter 
^der  the  title  of  "  The  Inf^ta  Maria  Teresa." 

Note. — As  to  what  is  lawful  prize  of  war — 
•le  note  to  The  Mary  ft  Susan,  4  L.  ed.  U.  S.  32. 
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Stetement  by  Mr.  Chief  Justice  Fullers 

*This  is  an  appeal  from  a  decree  of  the  [284] 
supreme  court  of  the  District  of  Columbia, 
sitting  as  a  district  court  of  the  United 
Stetes  in  admiralty,  on  a  libel  in  prize  filed 
by  William  T.  Sampson,  Rear  Admiral, 
United  States  Navy,  in  behalf  of  himself 
and  the  officers  and  men  of  the  naval  force 
on  the  North  Atlantic  stetion  who  took  part 
in  the  naval  engagement  off  Santiago.  Dur- 
ing the  pendency  of  the  appeal  in  this  court 
Admiral  Sampson  died,  and,  his  death  be- 
ing suggested,  Admiral  Henry  C.  Taylor 
was  substituted  by  direction  of  the  court. 
187  U.  S.  436,  ante,  248,  23  Sup.  Ot.  Rep. 
216. 

The  engagement  took  place  JuIt  3,  1898, 
when  the  Spanish  fleet,  consisting  of  the 
Infanta  Maria  Teresa,  Cristohal  Colon,  Vis- 
caya,  Almirante  Oquendo,  and  the  terpedo 
boats  Furor  and  Pluten,  which  had  been 
lyinp  in  the  harbor  of  Santiago,  made  a 
sortie  and  attempted  to  force  its  way  past 
the  American  fleet  then  blockading  the  port. 
None  of  the  Spanish  vessels  were  afloat  at 
the  close  of  the  action.  The  least  injured 
was  the  Cristobal  Colon,  which  was  sunk 
by  her  commander,  and  lay  nearly  on  her 
beam  ends.  The  vessel  in  the  next  best  con- 
dition was  the  Infanta  Maria  Teresa,  whose 
bottom  had  been  pierced  by  a  point  of  rock, 
while  she  was  completely  burned  out  above 
the  protective  deck.  She  lay  nearly  up- 
right, being  submerged  to  about  her  normal 
watcrline  aft,  and  a  little  less  than  this 
forward. 

On  July  0,  1898,  a  board  of  eight  officers 
was  designated  by  Admiral  Sampson,  the 
commander-in-chief,  to  make  "a  thorough 
examination  of  the  condition  of  the  wrecked 
Spanish  vessels,"  and  to  consider  and  re- 
port on  the  possibility  of  saving  any  of 
tl.em.  July  13,  1898,  the  board  reported 
that  it  was  "possible  and  desirable  to  float 
the  Infante  Maria  Teresa,"  *and  as  to  the[2861 
Cristobal  Colon,  "that  if  the  weather  con- 
tinues favorable  the  probabilities  are  good 
for  saving  the  vessel." 

July  C,  1898,  a  contract  was  entered  into 
between  the  Merritt-Chapman  r*errick 
Wrecking  Company  and  the  United  States, 
stating  in  its  preamble  that  the  United 
States  was  "desirous  of  raising  and  saving 
as  many  as  possible  of  the  Spanish  vessels 
composing  the  fleet  of  Admiral  Cervera,** 
and  providing  that  the  contractors  should, 
upon  "arriving  at  the  scene  of  the  wreck  of 
the  Cristobal  Colon,  at  once  begin  the  work 
of  raising  that  vessel,"  with  so  much  of  her 
armament,  stores,  etc.,  as  it  might  be  possi- 
ble to  recover,  the  vessel  and  appurtenan* 
ces,  if  so  required  by  the  United  Stetes,  to 
be  transported  to  the  Navy  yard  at  NoHolk, 
Virginia.  The  contract  further  steted: 
"Inasmuch  as  it  is  believed  that  the  Cristo- 
bal Colon  is  the  least  damaged  of  all  the 
Spanish  vessels  above  referred  to,  the  party 
of  the  first  part  will  endeavor  te  float  her, 
and  in  case  of  success  in  that  underteking^ 
or  if  it  should,  in  the  judgment  of  the  sen- 
ior United  Stetes  naval  officer  present,  be 
iniiKwsible  to  save  that  \eai«^  ox  W,  *\tl  W>& 
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jud<^ment,  during  the  work  on  the  Cristobal  the  possession  of  the  United  States,  under 
Colon,  it  should  be  practicable  to  devote  any  the  control  of  the  Secretary  of  the  Navy, 
time,  attention,  or  labor  to  the  saving  of  being  in  charge  of  contractors  employed  by 
any  of  the  other  of  the  said  vessels,  then  the  him/'  was  abandoned  at  sea,  driven  ashore, 
party  of  the  first  part  shall  do  all  in  its  and  finally  abandoned,  "and  for  that  reason 
power  towards  the  accomplishment  of  that  cannot  be  sent  in  for  adjudication." 
end,"    etc.     And     further:     "An   officer   of       The  district  court  entered  a  decree  of  con- 
tlie  Navy,  to  lie  designated  by  the  command-  demnation,  July  30,  1901,  to  the  effect  that 
er-in-ohief,  and  at  all  times  subject  to  his  the  Infanta  Maria  Teresa  and  all  the  prop- 
orders,  under  the  direction  of  the  Secretary,  erty  taken  from  her  and  from  the  other  ve»- 
»hall  be  present  at  the  scene  of  the  work  as  eels  were  lawful  •prize  of  war,  and  direct- [M 
the   department's   representative,   to   super-  ing,  upon  the  ascertainment  of  their  value, 
vise  and  inspect  the  operations  under  this  the  amount  should  be  deposited,  subject  to 
contract;   and  the  party  of  the  first  part  the  further  order  of  the  court,  and  that  li- 
shall  subsist  such  officer  on  board  its  vessel  bellants  were  entitled  to  receive  a  moiety 
during  the  performance  of  such  work  and  thereof.    This  appeal  was  then  taken, 
until  the  return  to  the  Navy  yard  at  Nor- 
folk, if  so  required."  Mr,  Charles   C.  Biiuiey  and  Assistant 
Soon  after  the  report  of  the  board  con-  Attorney   General  Hoyt  argued  the  cause 
vened  by  Admiral  Sampson,  the  contractors  and  filed  a  brief  for  appellant, 
began  work  on  the  Colon,  and  on  July  29,        For  their  contentions  see  their  briefs  as 
1898,  a  supplemental  contract  was  made  in  reported  in   United  States  v.  Dewey,  ante, 
regard   to   the   work   on   that   vessel.     The  463. 

operations  were  carried  on   for  some  time        Mr.  James  H.  Hayden  argued  the  cau»<e, 

for  the  purpose  of  raising  and  floating  both  and,  with  Mr.  Joseph  K.  McGammon,  filed 

the  Colon  and  the  Teresa,  but  work  on  the  a  brief  for  appellee: 
Colon  was  stopped  on  or  about  August  31,        The  'Teresa"  was  captured  jure  belli. 
[S86]  1898,  and  the  efforts  were  concentrated  •on        1  Bouvier  Law  Diet.  p.  284 ;   1  Standard 

the  Teresa,  which  was  finally  floated  Sep-  Diet.  p.  282;    The  Orotxus,  8  Cranch,  450, 

tember  23,  and  reached  Guantanamo,  Sep-  3  L.  ed.  623,  9  Cranch,  368,  3  L.  ed.  702; 

tember  24.     She  there  received  certain  tem-  The  Atlanta,  3  Wall.  425,  suh  nom.  The  Wee- 

porary   repairs,   and   on   October   29,    1898,  hatckcn  v.  The  Atlanta,  18  L.  ed.  253. 
started  for  Norfolk,  Virginia,  convoyed  by        The  war  between  the  United  States  and 

the  U.  S.   S.  Leonidas,  and  in  tow  of  the  Spain  continued  until   December   10,   1898, 

United  States  repair  ship  Vulcan,  and  the  when  the  treaty  of  Paris  was  signed;   and 

wrecking  tug  Merritt,  also  using  her  own  until   then   Cuba   continued   to  be   Spanish 

steam  as  far  as  the  condition  of  her  engines  territory  and  hostile. 

permitted.     She  was  in  charge  of  the  wreck-        Dooley  v.   Unilcd  States,  182  U.  S.  222, 

ing  company,  but  an  officer  of  the  Navy  had  45  l.  ed.  1074,  21  Sup.  Ct.  Rep.  762. 
charge  of  the  government  men  and  employ-        By  lying  stranded  on  the  beach  near  shore 

ocft  on  board,  at  the  request  of  the  wreck  the  vessel  did  not  become  Spanish  property 

master,  to  assist  the  company  in  taking  the  qj.  Cuban  property, 
ship   to  Norfolk.     On  November   1   she  en-        Story.  Prize  Courts,  p.  29. 
countered  a  severe  storm,  and,  after  some        ^f^  William  B.  Kins  argued  the  cause, 

hours,  being  apparently  in  a  sinking  condi-  ^nd,  with  Mr.  George  A.  King,  filed  a  brie! 

tion,  she  was  cast  off,  and  ultimately  drift-  f^j,  certain  of  the  captors: 
ed  on  to  Cat  Island,  where  she  struck  on        "Prize"  is  generally  used  as  a  technieal 

the  rocks  and  became  a  hopeless  wreck.  The  term  to  express  a  legal  capture, 
evidence  showed  that  her  inability  to  with-        ^^n^  y    y^^  Resolution,  2  Dall.  4,  1  L. 

stand  the  storm  was  because  of  injuries  sus-  ^^    054 

tained  in  action.    There  was  no  contention        q^^  ^^^^^  precedent  is  found  in  this  court, 
as  to  negligence,  and  a  naval  court  of  in-        United  States  v.  The  Albemarle,  reported 

Quiry  made  finding  and  a  report  to  the  ef-  ^^^  ^^.^„  ^    ^„^<^^  g^^^cs,  19  Ct.  01.  51. 
feet    that   the    ship    was    not    prematurely        ^j^^  ^  i„       i^   i^  entirely  separata 

abandoned,  and  that  the  abandonment  was  f^^^  ^^xe  vessel  *       *- 

in  nomse  due  to  the  fault  or  negligence  of        ^^  ^^^^  ^^  ^'^^^        ^  Lo^   j^    H    p.^ 

any  officer  of  the  Navy.  p       y,      lOftTo 

Julv  17,  1890,  libellants  filed  a  petition  ^^'  ^^-    ^^'**'"* 

'v.  t^Ti^t.  MCsl  S  ^Xl'r,.''i^'t.  „iChief  Ju^icc  P-ller  delivered  th. 
1901,  p.   3134),   for  the  destruction  of  the      ^aX,  *».»  pn^Jm^nt   th«  Tereii.    mm  Am 

Vi«a/a.  O^uendo.  Colon  Furor,  and  Pluto^,  u.y'J^l^^^'Tf^rJ^'or.X^.^^n':.^- 

which  went  to  decree  m  their  favor.     35  Ct.  ":^  oii»vv^*v  v  ^aLai^h^^    -.^i  -^ 

Ql    gyg  tion  to  be  sent  m  for  adjudication,  and  no 

julv'31,    1899,   the   libel    in   the   present  f^^^y    *«d    appraisement    were   thereupoi 

case  was  filed,  setting  forth  that  the  Teresa,  l^ad,  nor  was  any  sale  directed  7  the  emii- 

and  all  property  taken  from  her.  as  well  as  manding  officer,  as  provided  m  9  4«16.  Bm- 

that  taken  from  the  Colon  and  other  sunken  vised  Statutes   (U.  S.  Comp.  Stat.  1901,  p. 

vessels,   were   prize   of   war,   and   had   been  3127);   nor  was  the  Teresa  taken  for,  and 

appropriated     to    the     use     of   the    Ufiited  appropriated  to  the  use  of  the  United  States 

States.     The  libel  averred  that  the  Teresa,  and  the  value  deposited,  under  §  4624   (U. 

"after  being  taken  for  and  appropriated  to  S.   Comp.   Stat.    1901,  p.   3130) ;    nor  wen 

ihe  use  of  the  United  States,  and  while  in  proceedings  for  adjudication  commenced  UQ- 
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der   §   4625    (U.    S.   Comp.    Stat.    1901,   p. 
3130),  until  by  this  libel.     But  the  atten- 
tion of  the  government  and  of  the  command- 
ing oflicer  was  directed  from  the  first  to  the 
question  of  salvage.    The  commanding  offi- 
cer was  of  opinion  that  the  Colon  and  the 
Teresa  could  both  be  raised  and  reconstruct- 
ed, and  the  government  was  desirous  that 
this  should  be  done  if  possible.    The  pro- 
ceedings to  that  end  were  conducted  in  per- 
fect »M>d  faith,  and  there  was  no  suggestion 
that  oy  the  attempt  to  save  these  ships  the 
government     was    appropriating     them     or 
either  of  them  to  its  use,  within  the  intent 
and   meaning  of  the  statute.     The  govern- 
ment argues,  and  with  great  force,  that  the 
Teresa  having  been  sui3c  and  destroyed  to 
such   an  extent  that  the   naval   force   was 
powerless  to  save  her  by  its  own  resources, 
ner  legal  status  as  sunk  or  destroyed  be- 
came  fixed   immediately   after   the   engage- 
ment, and  that  nothing  but  bounty  could  be 
B8]  •recovered.     In  Dcwei/a  Case  [188  U.  S.  254, 
an^e,  463,  23  Sup.Ct.Rep.  415],  wc  ruled  thai; 
this  was  applying  too  rigid  a  construction 
to  the  statute,  and  that,  if  an    enemy's  ves- 
sel of  war,  sunk  in  battle,  was  subsequent- 
ly raised  and  reconstructed  by  the  govern- 
ment, she  might  properly  be  adjudicated  as 
?iTize,  the  result  being  to  let  in  the  captors 
or  prize  money  after  the  expense  and  cost 
of  reconstruction  and  refitting  had  been  de- 
ducted. 

But  the  facts  in  this  case  are  wholly  dif- 
ferent. The  Teresa  was  raised  and  floated, 
but  she  was  lost  before  she  reached  the  Nor- 
folk Navy  yard,  which  was  the  nearest 
practicable  point  at  which  she  could  be  re- 
conRtructed. 

We  cannot  concur  in  the  view  that  the 
pnited  States  appropriated  the  Teresa  to 
>t«  own  use  within  the  meaning  of  the  stat- 
ute, by  attempting,  with  the  advice  and  con- 
<^urrence  of  tne  captors,  to  save  her,  or  by 
^^e  mere  act  of  raising,  and  as  soon  as  she 
floated,  for  that  was  only  a  step  in  the  ef- 
fort at  salvage,  and  until  salvage  was  ac- 
coioplished,  slie  was  not  appropriated  to 
JJ6«  And  this  is  true  of  the  Colon,  though 
*ne  effort  to  salve  her  was  given  up  before 
we  flaited. 

Libellant's  counsel  agree  with  counsel  for 
the  government  that  tlie  question  of  prize 
^  no  prize  must  be  determined  as  of  the 
J^oae  of  the  engagement  on  July  3,  1898, 
but  they  contend  that  the  Teresa  was  not 
sunk  or  dcstroy^ed  as  she  lay  stranded  on 
toe  heach,  and  in  her  then  condition  could 
^'e  been  condemned  as  prize;  that  the 
^refary  of  the  Navy,  in  arranging  to 
J^'ve  her,  acted  voluntarily,  and  "without 
|"e  knowledge  of  the  captors;"  and  that  the 
Ijtter,  at  least,  yielded  to  his  superior  au- 
thority. 

The  statute  makes  no  provision  for  adju- 
dicating wrecks  as  prize.     By  §  4625  (U.  8. 
^p.  Stat.  1901,  p.  3130)  proceedings  may 
^  had  in  respect  of  proceeds  of  property 
Appraised  and  sold,  in  respect  of  the  value 
oi  property  appropriated  to  use,  and  in  re- 
spect of  property  entirely  lost  or  destroyed. 
In  this  case  there  was  no  appraisal  and 
Mie;  there  was  no  appropriation  to  the  use 
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of  the  government  in  the  meaning  of  the 
statute;  the  vessel  had  not  been  in  condi- 
tion  to  be  sent  in,  and  then  been  "entirely 
lost  or  destroyed.'* 

And  it  must  be  remembered  that  the  Te- 
resa could  never  *have  been  raised  and  saved  [280] 
by  the  captors  alone.  Yet  her  salvability 
seems  to  have  been  generally  conceded.  The 
commanding  officer  took  no  measures  to 
have  the  wreck  appraised  and  sold,  but  con- 
curred with  the  government  in  the  effort  at 
salvage.  In  doing  so  he  represented  all 
who  would  have  Men  interested  if  the  ship 
had  been  saved,  and  while  the  chance  of  ol>- 
taining  considerable  prize  money  was  quite 
good,  no  risk  was  run  of  losing  bounty  by 
taking  that  chance. 

The  government  acted  with  due  prudence 
in  employing  persons  whose  business  it  was 
to  do  such  work,  to  raise  and  deliver  the 
vessel  at  the  Norfolk  Navy  yard.  If  no  at- 
tempt had  been  made,  the  vessel  would  fi- 
nally have  gone  to  pieces  where  she  lay. 

Salvors  are  not  held  responsible  for  a  loss 
when  attempting  salvage  in  good  faith, 
and  with  reasonable  judgment  and  skill 
{The  Laura,  14  Wall.  336,  8ub  nom.  Nor- 
crosfi  V.  Tlie  Laura,  20  L.  ed.  814),  and  we 
know  of  no  reason  why  the  government 
should  be  held  to  a  more  rigorous  account- 
ability, even  if  it  could,  in  any  case,  be  re- 
garded from  the  standpoint  of  a  mere  salvor 
of  the  property  of  another. 

Where  a  hostile  vessel  of  war  has  been  so 
far  destroyed  that  she  cannot  be  brought  in 
by  the  naval  force  which  reduced  her  to  that 
condition,  but  she  is  raised,  reconstructed, 
and  appropriated  to  use  by  the  government, 
the  statute  may  be  so  construed  as  to  per- 
mit the  application  of  the  doctrine  of  rela- 
tion; but  this  case  does  not  come  within 
that  view,  and  the  claim  for  prize  money  in 
respect  of  the  wreck  itself  is  not  sanctioned 
by  the  act  of  Congress.  But  libellants  did 
not  waive  their  right  to  bounty  by  seeking 
to  recover  prize  money,  and  to  bounty  they 
are  still  entitled. 

As  to  the  property  taken  from  the  Teresa 
and  the  other  wrecks,  its  disposition  must 
follow  the  rule  laid  down  in  United  States 
V.  Dewey. 

In  our  opinion  the  words  "ship  or  vessel 
of  war  belonging  to  an  enemy,"  as  employed 
in  §  4635  (U.  S.  Comp.  Stat.  1901,  p.  3134), 
covered  armament,  outfit,  and  appurtenan- 
ces, including  provisions,  money  to  pay  the 
crew  or  for  necessary  expenditures,  every- 
thing necessary  to  be  used  for  the  purposes 
of  the  vessel,  and  as  a  vessel  of  war. 

The  grant  of  prize  money  and  the  grant 
of  bounty  were  distinct  *grant8,  and  the  ap-[200] 
plicable  general  rule  ought  not  to  be  de- 
prived of  its  force  by  particular  exceptions. 

The  decree  is  reversed,  without  costs  in 
this  court,  and  the  cause  remanded,  with  a 
direction  to  dismiss  the  libel. 

Mr.  Justice  Brown,  with  whom  was  Mr. 
Jystice  Brewer,  dissenting: 

I  am  unable  to  distinguish  this  case  in 
principle  from  that  of  United  States  v. 
Dewey,  just  decided,  188  U.  S.  254,  ante, 
463,  23  Sup.  Ct  Rep.  416.  Ixl  \;bA.\»  (ia»(^  V>&% 
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veBsels  were  sunk  and  partially  destroyed,  vorced  wife  on  a  policy  of  insnranoe  on 

but  were  subsequently  raised,  hauled  into  Uxe  former's  husband's  life,  that,  by  Tlrtue  of  thm 

slip,  sufficiently  cleaned  up  and  overhauled  Hawaiian   laws  and   the  decree  of  divons; 

to  V  to  seajor  Hong  l^ong  under  their  Z'^Z\n^  "Z^^^^^^  Z^S^'^  ^ 


own  steam.    The  repairs  were  completed  at  husband,  I.  not  the  special  awcrUoo  of  a 

ilong  Aong,  and  the  vessels  coranussioned  right  or  claim  imder  the  treaty  with  Hawaii, 

EA  a  part  of  the  Navy.  which  Is  essential,  under  U.  S.  Rev.  Stat,  i 

In  the  present  case,  the  Infanta  Maria  700  (U.  S.  Comp.  Stat.  1901,  p.  575),  to  con- 
Teresa  was  also  sunk  and  partially  de-  fer  Jurisdiction  on  the  Supreme  Court  of  the 
stroyed,  but  was  raised,  taken  to  Guantana-  United  States  to  review  a  judgment  of  a 
mo,  temporarily  repaired,  a  crew  put  on  »^tc  court  adverse  to  such  right  or  claim, 
board,  was  sterted  for  a  port  in  the  United  «•  ^  decision  of  a  state  court  cannot  be  r^ 
States  under  her  own  stwrn,  and  was  sub-  ^^f^^^  *°  ^«  ^^^'^^f^.S^'y^i  *'^*^^w'??S 
sequently  lost  in  a  gale  of  wind,  .All  the  ^^cUi^t  ^fe^^d^.^  T^'h^^^^  S^^ 
operations  connected  with  her  raising  and  „^t,  in  violation  of  U.  S.  Const,  art.  4.  |  1, 
repair  were  conducted  by  contractors  en-  as  carried  out  by  U.  8.  Rev.  Stat,  f  906  (U. 
gaged  by  the  Navy  Department,  and  super-  s.  Comp.  Stat.  1901,  p.  677),  where  the  Jadff- 
vised  by  a  board  of  that  department.  ment  of  the  trial  court  was  rendered  prior  to 

I  submit  that  the  fact  that  the  vessels  in  the  act  of  April  80,  1900  (31  Stat,  at  L.  142. 

Manila    bay    were    actually    repaired    and  chaP-    »39),    providing    a    government    for 

commissioned  as  vessels  of  the  Navy,  and  "\y"' *°^f"*'^  n°^^°V^°  T".1^^  brought 

the  Infanta  Maria  Teresa  was  not,  does  not  J^^^'*;^^^*"*^^"  ^'  **^*  ^*«*"^''  **'*'•  ^"^  ^ 
constitute  a  distinction  in  principle  between 

the  two  cases ;   but  the  fact  that  in  both  r^^   j^qq  -t 

cases  the  government  elected  to  take  posses-  ^              '^ 

sion  of  the  vessels,  and  undertook  to  repair  .          _  _               -•    -^    -/»/»•     n    .^  ^  »  « 

them  for  purposes  of  its  own,  is  the  turning  ^''S»^<^  January  15,  16,  im.   Decided  FeJh 

point  in  the  ca«.     Had  the  vessels  in  Ma-  '^''^  ^^'  ^^^^• 

nila  bay  been  abandoned  after  being  raised,  ,  _                           _               ^^            .  .• 

and  before  they  were  repaired  temporarily,  T^x^^^??J^,.J^*  Supreme  Court  of  ilia 

had  the  Infanta  Maria  Teresa  been  either  ^  °^*t.®v   ^*"0""»"  .*<>  »^v»ew    »    judg- 

abandoned  or  lost  before  reaching  Quanta-  "^^nt  which  affirmed  a  judOTient  of  the  Su- 

name  bay,  or  she  had  been  there  a3>andoned,  penor  Court  of  the  City  and  County  of  San 

I  should  have  had  no  doubt  that  they  could  *^rancisco  m  favor  of  plaintiff  m  a  suit  on 

not  either  of  them  be  considered  as  prizes  *  F"^  o'  "'«  i°?^''*'!f«A  rT  J*?i^' « 

of  war.     But  the  fact  that,  after  being  ex-  °^  «*™«  <»««  ***o^'  132  Cal.  85,  64  Pac 

amined,  the  Maria  Teresa  was  temporarily  l"^* 

repaired  at  Guantanamo  and  sent  to  Nor-  _,.    .          ,  .      _,     ^,  .  .   t  _x«      «■_«« 

folk,  with  a  crew  on  board  and  under  her  Si*,^™«°*  ^7^^F'  ^"*®f  Justice  Pmlleri 

[«91]own  steam,  indicated  clearly  to  my  •mind  ^^  *^?  ^"*  ^^  ®"®'  *?  ^7^  ^  l*^! 

that  tlie  government  had  elected  to  make  "?®1j  of  the  aupi;eme  court  of  the  rtate  of 

the  veftselits  own  property,  and  her  subse-  California,  affirming  a  judpnent  of  the  su- 

quent  loss  was  the  loss  of  the  government,  perior  court  of  the  city  and  county  of  Saa 

ind  not  of  the  captors.     In  fact,  it  is  the  Francisco  in  favor  of  Alphonsine  McGrew 

election,  and  not  the  result  of  the  election,  ^^    aS»""»J    *?>«    ^"^  u      i  oi'*o  ^i^^ST^S 

which    determines    the     ownership    of    the  S^^^Pf^J  ^'  ^^^  Y^'^'     ^^^   Cal.  85.  64 

„„__.-^_                                              '^  Pac.  103. 

property.  ,rj^^  ^^^^^  ^^^  brought  on  a  poUqr  of  in- [21 

eurance  payable  to  AlphonsineC.McGrew,  and 

in  the  amended  answer  to  the  complaint  tlk« 

MUTUAL  LIFE  INSURANCE  COMPANY  recovery  of  a  decr^  of  d^orce  wis  awred, 

OF  NEW  YORK,  Plff.  in  Err,,  *^?^  »^  ^^t  ''^l^^l.    "That  under  airf  ^ 

^  virtue  of  the  Hawaiian  law  m  force  at  tlie 

ALPHONSINE  McGREW.  ^»°^^  f^^  ^^'^•t  ^^  '^^'^'^'^fT*"  fSf"^^  ^ 

now  in  force,  it  is  provided:     'When  a  di- 

(See  8.  C.  Reporters  ed.  291-318.)  Y^'^  i»  ^^^  for  tlie  adultery  or  other ^- 

fenae  amounting  thereto,  of  the  wife,  Umi 

v*^.^    *^    m*n*^   ^^*,m-±     f^.mv.i    ^t^»*i^m  husbaod  shall  hold  her  personal  estate  for- 

Enw    to   ftate   courts-Federal   question--  ^  j^      j^  jj  j^i^^^er  real  estate  so 

tiZ  ''^l^i'lr  **^^^-^^^*  •P^*"^  *^'  long  as  they  shall  live;  and  if  he  shall  «ur^ 

up  or  claimed.  ^.^|  j^^^    ^^  ^^^  ^^j  y^  .^^^^  ^,  ^^ 

1.  A  Federal  question  flrst  raised  In  a  petl  rajrfiap  born  alive,  he  shall  hold  her  real 
tion  for  rehearing  in  the  highest  sUte  court  estate  for  the  term  of  his  own  Ufe,  as  a  tea- 
ls raised  too  late  to  confer  jurisdiction  upon  ant  by  the  curtesy;  provided  that  the  court 
the  Supreme  Court  of  the  United  States,  may  make  such  reasonable  provision  for  the 
where  such  petition  was  denied  without  opin-  divorced  wife  out  of  any  real  estate  that 
ion.  may  have  belonged  to  her,  as  it  may  deem 

2.  An  averment  In  an  answer  in  a  suit  by  a  dl-  uro*per.'  That  under  and  by  virtue  of  tbe 
NoTE.-Qn  i€ritB  of  error  from  UnJud  SUUes  foregoing  provision  of   law,  and  decree  of 

Bupreme  Court   to   ttaie  courts— »e  notoa   to  divorce,  all  rights  of  the  said  Alohonsme  C. 

Hamblln  v.  Western  I^nd  Co.  37  L.  ed.  U.  8.  McGrew  in  and  to  aaid  poligr  of  insuranct 

^7;  Kipley  v.  Illinois  42  L.  ed.   U.   S.  998;  Jid  pass  to  the  said  Henri  Golden  McGrew 

stnd  ac  BucJumua,  $9  U  ed.  V,  S.  S84.  and  become  his  absolute  property,  free  and 
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dear  of  anf  claima  of  the  said  Alpbonsine  dent  of,  and  domiciled  in,  taid  HawaiiMi 
C  HeOrew,  plaintiff  herein,  whatsoever."  islands,  appeared  in  said  action  and  eon- 
Tike  amended  answer  also  averred  that  tested  the  aanie. 
after  HcGrew'a  death  one  Carter  wa«  dalj  "1.  On  the  23d  day  of  Anguit,  1804,  ft 
appointed  in  Hawaii  administrator  of  his  decieion  was  rendered,  and  on  the  24th  day 
estate;  and  as  such  admiiTistrator  he  com-  of  August,  1B94,  a  decree  was  signed  In  iftid 
menced  suit  against  the  insurance  company  cause  by  the  said  circuit  court,  diwolving 


in  a  circuit  court  of  Hawaii  on  the  policy  of  the  bonds   of  matrimony  theretofore  exist- 

inaurance;   recovered  Judgment  October   IS,  ing  between  aaid  Henri  O.  McGrew  and  thia 

ISOS,  for  the  full  amount;  that  Uie  supreme  plaintifT,  upon  the  ground  of  the  adultery 

court  of  Hawaii  afSnned  the  Jud^ent,  and  of  thia  plaintiff. 

subsequently  denied  an   application   for  re-        "8-  On   the   fith  day  of  April,  1B94,  this 

bearing,  and  tb*t  the  judgment  was  there-  plaintifT  left  the  Hawaiian  *itlands  with  the  [t0 

after  paid.  intention  of  not  returning  to  said   islands, 

The  trial  court  made  findings  of  fact  as  but  of  coming  to  the  state  of  California  and 

foUowa:  of  making   her  home   in,   and   permanenttar 

"1.  On  the  14th  day  of  September,  1B92.  residing  in,  said  state.     And  thereafter,  and 

(his   defendant   made,   executed,   and   deliv-  in  due  course  of  her  voyage  from  the  Ha- 

ered  to  Henri  O.  McGrew,  a  certain  policy  vraiian  islands  and  in  aaid  month  of  A-pril, 

of   insurance,   being  the   Hamc   policy   men-  ttiiii   plaintiff  arrived  in  the  state  of  Call- 

tioned  in  the  complaint  herein,  wherein  and  fornia,  and  with  said  intention  above  men- 

whereby   the   said   defendant   promised   and  tioiied,  thereupon  took  up  her  residence  in, 

a^eed   to   pay   unto   the  plaintiff,   Alphon-  and  made  her  home  in,  said  state,  and  with 

■me  McOrew,  the  sum  of  five  thousand  dol-  said   intention  hae  ever  since  continuously 

lars  (•5,000.00),  upon  the  death  of  the  said  remained  in,  and  resided  in,  and  made  her 

Henri   0.  McOrew,   during  the  continuance  home  in,  said  etate  of  California ;   and  on 

of  said   poliCT  of   insurance,   provided   aaid  the  Z^^d  and  24th  days  of  August,  1B94,  waa 

Alphonsine  McOrew  were  living  at  the  time  actually   in,   and   reniding    in,    said     state, 

,  of  the  death  of  said  Henri  0.  McOrew.  and  witli  the  intention  above  mentioned  of  per- 

1*^3  ]apon  'acceptance  of  satlsfaotory  proof  of  the  manently  residing  and  milking  her  home  in 

death  of  said  Henri  G.  McGrew,  during  the  aaid  state  of  California, 
continuance  of  said  policy,  "9.  Prior  to  aaid  6th  day  of  April,  1894, 

"2.   Henri   0.    McGrew   died   on    the   22d  this   plaintiff   had    been  excluded  by    said 

day  of  October  1894,  in  Honolulu,  Hawaiian  Charles  L.  Carter,  as  such  guardian,  from 

islands,  and  said  plaintiff  aurvived  him.  the   l\onie  of   said   Henri   G.   McGrew,  and 

"3,  Snid    Henri  G.  McOrew,    upon    aaid  was  hy  him   thereafter   prevented   from  re- 

14th  day  of  September,   18B2,  and  continu-  turning,  and  has  ever  since  and   until  the 

ou«ly  and  up  to  the  time  of  his  death,  was  death  of  mid  Henri  G.  McGrew  been  by  him 

t  resident   of,   and   domiciled    in,   the   Ha-  prevented  from  returning  to  the  same,  and 

iraiian  islands.  was,  on  snid  5th  day  of  April,  excluded  from 

"4.  On  the  9th   day    of  February,    1895,  «''''  ''"""'  *>?  *'"<'  guardian. 
plaintiff  presented  to  said  defendant  aatie-        "l"'  On  said  5th  day  of  April,  1894,  thia 

factory  proof  of  the  death  of  aaid  Henri  G.  plaintiff  had  no  home,  and  has  never  sinoe 

McGrew,   and   demanded   of   said  defendant  ■""^  "  ''"'"«  '"  ^^e  Hawaiian  isIandB." 
the   payment  of  the   sum  of   five   thousand        [Findmpt   11,   12,   13,   14,   16.  and   17  re- 

1(5,000.00)    dollars,   under   and   in   accord-  leTed  to  the  filing  of  a  bill  of  eiceptiona  iqr 

ance  with  the  terms  of  said  policy  of  insur-  Mrs.  McGrew  in   the  divorce  suit,  and  the 

ance,    hut    defendant    has    never    paid    the  Bt^t'ite  and  rule  of  court  of  Hawaii  in  n- 

■ame,  or  any  part  thereof.  =P^*  "f  ^'x  practice  in  relation  thereto.] 

"H.  Subaequent   to   the   said   14th   day  of        "16.  The  following  Hawaiian  law  waa  in 

September,  1802,  and  prior  to  the  8th  day  ^"^""^  ">  f'e  Hawaiian  islands  at  the  time 

of  February.   1B94,  the  said   Henri   G.   Mc-  »»"<1  •J^C"*  of  divorce  was  granted,  to  wit: 

Grew  became  of  unsound  mind,  and  there-  ^^''*"  "  divorce  la  decreed  for  the  adulUry 

after,  upon  due  proeeedings  had,  Charles  L.  °^  other  offense   amounting  thereto  of   the 

Carter,   reading   in   the   city   of   Honolulu,  ""'*■   ^^^  husband   shall   hold   her   pereonal 

waa  duly  appointed  the  guardian  of  the  per-  «^t«-'«  fore>'«-. 

son  and  esUte  of  said  Henri  G.  McGrew,  an        ^nd   the   court  concluded,   aa  matter   of 

Incompetent  person,  and  continued  to  hold  '**■  *""*  ''"'  "K""  of  Mra.  McOrew  in  and 

■oeh  office  of  guardian  at  the  time  of  the  *«  **"«  P"'"'?  »"?  ^^t  moneys  due  thereunde* 

Wing  of  the  li%el  of  divorce,  and  the  pro-  Ji ever  passed  to  her  husband,  nor  did  the  pol. 

mdTnga  thereunder  hereinafter  mention^.  "T"''  moneydue  thereunder  ever  become  hi. 

"a.  On  the  8th  day  of  February,  in  the  P^P^'^i/."^  *»*  the  insurance  compwiy 
»..  Tooj  r^..i..  r  r-..*-.  —  „■  j-  was  indebted  to  Mrs,  McGrew  on  said  policy 
T  ?1'..S5  .  ?.  ■  A^V  guardian  ,„  ^^  „,^  „,  j5  0^0  and  interest.  Judi- 
and  on  behalf  of  Henri  G.  McGrew  an  in-  ,^t  „„  rendered  accordingly  'October  lf,[«»5' 
wmpeUnt  person,  filed  in  the  circuit  court  1997^  ^nd  the  case  was  carried  to  the  su- 
rf the  first  judicial  circuit  of  the  Republic  p^me  court  of  the  sUte,  and  the  record 
o(  Hawaii,  which  said  court  has  jurisdic-  flied  therein  Deoember  13,  1897.  The  judg- 
tion  over  aaid  parties  and  over  libels  (or  di-  ment  wan  affirmed  February  28,  1901.  and 
Torce,  a  libel  praying  for  a  divorce  from  a  petition  for  rehearing  denied.  132  Cal. 
■ud  plaintjff  on  the  ground  of  her  adultery ;  B5,  64  Pac.  103.  This  writ  of  error  waa  al- 
tnd  thereafter,  and  on  the  llth  day  of  lowed  by  the  chief  justice  of  that  court. 
April,  ISM,  thit  plaintiff,  being  then  a  reai-       The  supreme  court  of  GaUlwi&».^iA&  >C(iak 

itaua.  wiv 


ns-2g7  SuPBxuE  CouBT  or  the  UnnrD  Statu.  Oct.  Tmc, 

the  constructjon  given  by  the  courta  of  the  :h«  subjects  of  )iis    said    Majesty    in    the 

Republic  of  Hawaii  to  the  statute  of  tbat  [Tnited   States  of   America,  tiiat  thcj  ahkll 

Bepublic    tJiat    permitted    an    action  for  a  luve  free  and  undoubted  right  to  travel  and 

divorce  to  be  maintained  bj  the  guardian  of  to  reside  in  the  staten  of  the  two  high  con- 

sn  incompetent  person  should  be  accepted,  tracting   parties,   subject   to  the   same  pra- 

although  such  was  not  the  law  of  Califor-  cautions    of     pSlice    nhich     are     practuaS 

nia,  and  tbat  the  judgment  of  divorce  ren-  towards  the  subjects  or  citizens  of  the  moat 

dered  in  thut  Republic,  in  pursuance  of  the  Favored  nations.     They  shall  be  entitled  to 

statute  so  construed,  should,  by  comity,  be  occupy   dwellings   and    warehouses,   and   to 

giren  eftect  by  the  courts  of  CalifoTnia  ns  lispose  of  their  personal  property  of  even 

a   decree    of   divorce;  that    the    statute  of  kind     and   description,     .     .     .     and    tbair 

Hawaii  declaring  that,   where  a  divorce  is  heirs  or  representntives,  being  subjects    or 

decreed   for  the   adulteiy  of   the   wife,   the  citizens  of  the  other  contracting  party,  shall 

husband    diall    take   her    personal    estate,  succeed  to  their  personol  goods,  whether  hf 

could  have  no  operation  pending  the  suit  tor  testament  or  ab  intestato;  and  may  take  po>- 

divorce,  and  not  until  after  the  entry  of  session  thereof,  either  by  themselves  or  bf 

judgment;    that    Mrs.    McGrew  was  bound  atliers  acting  for  them,  and  dispose  of  tM 

by  the  decree  of  divorce  in  Hawaii,  so  far  same  at  wilC  paying  to  the  proQl  of  th*  n- 

aa  the  dissolution  of  the  bond  of  matrimony  spective  governmenM  such  dues  only  aa  ths 

was  concerned,  she  having  appeared  to  the  inhabitants  of  the  country  wherein  the  said 

action;  that  when  a  husbena  commences  &  goods  are  shall    be  subject  to  pay  in    lika 

suit    for   divorce,   the   wife   may   acquire   a  cases.     And  in   case   of  the   absence  of  the 

separate  actual  domicil  by  change  of  resi-  heir  and  representative  such  care  shall  ba 

dence  from  one  country  to  another  pendiufj  taken  of  the  said  gooja  as  would  be  taken 

the  suit;   that  Mrs.  McGrew  became  domi-  of  the  goods  of  a  native  of  the  same  coun- 

ciled  in  California  prior  to  the  entry  of  the  try  in  tike  case,  until  the  lawful  owner  ma* 

decree,  and  that  the  statute  of  Hawaii  de-  take  niensuics  for  receiving  them.     And   if 

daring  the  forfeiture  of  her  personal  prop-  a    'quMtion    should    arije    among    «everal[Sf 

erty   Ut  the  husband  could  not  operate  in  claimants  as  to  which  of  them  piiid  goods 

California  to  affect  her,  or  to  give  to  the  belonged,  tlie  same  shall  be  decided  finally 

husband  a  policy  of  insurance,  which,  by  its  by  the  laws  and  judges  of  the  land  wherein 

terms,   was  payable  to  her,  and  which,   at  tlie  said  (looils  are.     Where,  on  the  decease 

the  time  of  the  decree,  was  governed  by  ths  of  any  poi-aon  holding  real  estate  within  tba 

law   of  her  domicil   in   California.     No   al-  territories   of   one    party,   such   real   estate 

lusion  whatever  was  made  by  the  eupreme  would,  by  the  laws  of  the  land,  descend  on 

court  to  the  treaty  between  Hawaii  and  the  a  citi/en  or  subject  of  the  other,  were  be 

United   States.  not  dinauali  fied  by  alienage,  such  cititea  or 

Tlie  decisions  of  the  supreme  court  of  Ha-  subject,''  etc.     0  Stat,  at  L.  977. 
waii   are   reported,  UcGrew,  a  Peraon   non 

compot,  by  his  QvarAian,  CharUa  L.  Carter,        Me'sra.  Jnliea  T.  DaTles  and  Fr«d«rta 

v.  Alpkonsine  MoOreu,  8  Hawaii,  475;  Mo-  D,  MoKennejr  argued  the  cauw,  and.  with 

Grew,  tie,  v.  McOreiD,  10  Hawaii,  600;  Oar-  Mesari.  Editard  Lvmon   Short,  William  B. 

ter  V.   Mutual  L.  Jn«.  Co.   10  Hawaii,  117,  Chicl-critig.    and    iVojtch    Oivgory,    filed    ft 

5.19,  662.  brief  for  plaintiff  in  error: 

In  the  opinion  on   the  last  hearing,  De-        The  test  of  jurisdiction  is.  Was  the  mind 

[»96]cen»ber  10,  1896,  the  'court  observed:    "^The  of  the  atato  court  directed  to  the  fact  that 

companv,   not   having   brought    the    widow  a  right  protected  by  treaty  was  relied  uponT 
into  court  by  interpleader,  is  in  the  unfor-        prench  v.  Ho/ztms,   124  U.  S.  524,  31  L. 

tunaU   position  of  being  subjected  to  two  pj.   535,   g   s„p,    ct.    Rep.   fiSO;    Broirn   v. 

suits,— one  by   the  administrator  here,  tht  UaeauchuscttB.  144  U.  S.  579,  36  h.  ed.  550, 

other  bv  the  widow  in  California.     It  must  12  Sup.  Ct.  Rep.  757:   Butler  v.  Gage,   138 

now  rely  on  the  assumption  that  the  two  ij.  g.  gi,  34  j^.  ed.   872,   11   Sup.  Ct.  Rep. 

courU  will  Uke  the  same  view  of  the  law.  235.   Saj/iiard  v.  Denui/,   15S  U.  S.   184,  3» 

The  court  alao  considered  the  point  that  the  j^    ^    ,^2,   I5   Sup.   Ct   Rep.   777;   F.   O. 

statuU   in  question,   |     1331   of    the    Civil  Oitley  Stave  Co.  v.  Buffer  Count]/,  106  U.  8. 

Code,   was  repealed   l^   implicaOon   by  thf  553   4;  j^_  ^    ^gi^  ,7  g^p   ct.  Rep.  709. 
married  women's  act  of  1886.     But  it  held         j\,^  question  is.  Did  the  party  bringing 

that  the  section  was  not  inconsistent  witt  ^^,g  ^^g^  here  intend  to  assert  below  a  Fe* 

that  act,  and  that  it  might  "be  regarded  u  ^^^^  riglitt 

ft  special  provision  for  a  penalty  or  forfeit         Michigan  Riigar  Go.  v.  Dix,  185  U.  8.  11*. 

ure  in  case  of  a  divorce  for  the  offense  ol  ^g  ^^  ^   g2i)_  22  Sup.  Ct.  Rep.  681. 
ftdulUry."     And  the  court  said  that  it  wai         Thjg  ^^^^  ^^,  frequently  taken  jurledie- 

glad  to  know  that  the  section  had  been  re  ^j^^  ^^^.^  t^^  judgment  of  a  sister  staU  ii 
pealed.     Section  1331  was  repealed  Ma v  12       ^^^j^d  as  rw  juAicnta  in  the  state  court, 

1806   (Hawaii  Iaws  1800  p.  >0,  act  24)  P   ^       ,    ^„  specification,  in  so  many  worda^ 
Article  8  of  the  treaty  betw»n  the  Un.te^  8  I  ,         ^  ^^   -^ 

States  and  the  Kingdom  of  Hawaii  was  «  ^^^^  ^.^,^^^^  ^^^  P  ,^^  Jj  ^^.^  ^,  J^"^ 

follows:  ,,         r^„„,;.,.(;nn 

'■The   contracting   parties   engage,   in   n  "^"t-H?""'!' „    ,„ ,  ,,   n    ^tK  *«  t    .4    om 
gard  to  the  personal    privil^es,    that    th.         BWI  v    B,7/.  IHl  U.  8.  175,  4S  I.,  ed.  804, 

citizens  o(   the  United   States    of    Amenct  21  Sup.  Ct.  Rep.  551.  ^    ^u  .   *•„ 

shall  enjoy  in  the  dominions  of  his  Majos         The   court    bus   never    required   that  tta 

tr    iha  K,na  nt  the  Hawaiian  islands,  anu  treaty  or  act  of  Congi-ess  under  ^'^!L'*" 
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party  daims  who  brings  the  final  judgment 
of  a  state  court  into  review  before  Uiis  court 
should  have  been  pleaded  specially,  or 
spread  on  the  record. 

Hiekie  y.  Starke,  1  Pet  98,  7  L.  ed.  69. 
This  court  has  never  held  that  the  Fed- 
eral question  roust  appear  in  the  record  by 
direct  language. 

Murray  y.  Oharleston,  96  U.  8.  442,  24 
L.  ed.  761. 

When  a  Federal  question  is  necessarily 
involved  in  the  state  court's  decision,  this 
court  has  Jurisdiction  although  the  Federal 
right  was  not  specifically  called  to  the  at- 
tention of  the  state  court. 

Cafnial  City  Dairy  Go.  v.  Ohio,  183  U.  8. 

238,  46  L.  ed.   171,  22  Sup.  Ct  Rep.   120; 

Green  Bay  d  M,  Oanal  Co.  v.  Patten  Paper 

Co,  172  U.  8.  58,  43  L.  ed.  364,  10  Sup.  Ct. 

Rep.  97;  Rohy  v.  Colehour,  146  U.  S.  153, 

36  L.  ed.  922.  13  Sup.  a.  Rep.  47 ;  Eureka 

Lake  d  Y.  Canal  Co.  v.  Yuha  County  Super. 

Ct.  116  U.  8.  410,  2!)  L.  ed.  071,  6  Sup.  Ct. 

Rep.   429;    Arroicfftnith   v.    Harmoning,    118 

U.  S.   194.  30  L.  ed.  243,  0  Sup.  Ct.  Rep. 

1023:  Funnan  v.  Xichol  8  Wall.  44,  19  L. 

ed.  370;   Hickic  v.  fitarkc,   1   Pet.  94,  7  L. 

ed.  67;  Martin  v.  Hunter,  1  Wheat.  30.1,  4 

L.  ed.  97;   Craig  v.  Afvisouri,  4  Pet.  410,  7 

L.  ed.  903;    New  Orlcanf*  v.   Dr.   Armas,  9 

Pet.  224.  9  L.  ed.  109:  Croiccll  v.  Rondell, 

10  Pet  368,  9  L.  ed.  458. 

If  the  courts  of  this  country,  and  C8- 
pocially  this  court,  can  be  supjmsed  to  take 
judicii  notice  of  anything  without  plead- 
ing it  speciallv,  it  is  tho  Constitution  of  the 
United  States'.  And  if  the  plaintifT  and 
defendant  in  their  ploadinps  make  a  case 
^^ipji  necessarily  comes  within  some  of  the 
pronsions  of  that  instrument,  tliis  court 
jurely  can  recogpiize  the  fact  without  requir- 
ing the  pleader  to  say  in  words.  "This  para- 
^aph  of  the  Constitution  is  the  one  in- 
^Jved  in  this  case." 

proprietors  of  Bridges  v.  Hoboken  Land 
^Jrnprov,  Co.  1  Wall.  116,  17  L.  ed.  571. 

The  decision  of  the  alleged  Federal  ques- 
J^n  was  necessary  to  the  judgment  ren- 
^Wed,  and  hence  gives  jurisdiction. 

Brooks  V.  Missouri,  124  U.  S.  394,  31  L. 
•^«  454,  8  Sup.  Ct.  Rep.  443;  Armstrong  v. 
f^^ens  County  Treasurer,  16  Pet  281,  10 
^'  ed.  965. 

It  is  sufficient  if  the  trial  court  and  state 
*Ppellate  court  pass  upon  the  Federal  ques- 
•*on,  and  such  passing  upon  the  question  of 
*^lf  sufiices  to  present  the  Federal  ques- 
tion, even  if  it  had  been  otherwise  ambigu- 
ously "raised  on  the  record." 

T\Ulock  V.  Mulvane,  184  U.  8.  497,  46  L. 
«l  657,  22  Sup.  Ct  Rep.  372. 

Raising  the  question  on  appeal  is  suffi- 
cient 

H}Deringen  v.  Bi,  Louis,  185  U.  S.  45,  40 
L.  ed.  799,  22  Sup.  Ct  Rep.  569. 

A  treaty  and  constitutional  right  "may 
be  denied  as  well  by  evading  a  direct  deci- 
sion thereon  as  by  positive  action.'* 

Chapman  t.  Ooodnow,  123  U.  8.  540,  sub 
nom.  Chapman  t.  Crane,  81  L.  ed.  235,  8 
Sap.  Ct.  Rep.  211;  Dee  Moines  Nav.  d  R. 
188  U.S. 


Co.  V.  Iowa  Homestead  Co.  123  U.  8.  652, 
31  L.  ed.  202,  8  Sup.  Ct.  Rep.  217. 

Raising  the  Federal  question  for  the  first 
time  in  the  appellate  state  court,  if  it  be 
there  considered  or  necessarily  involved  in 
the  decision,  gives  the  right  of  review  in 
this  court. 

Missouri,  K.  d  T.  R.  Co.  v.  EUiott,  ^84 
U.  8.  530,  46  L.  ed.  673,  22  Sup.  Ct  Rep. 
446;  Erie  R.  Co.  v.  Purdy,  185  U.  8.  148,  46 
L.  ed.  847,  22  Sup.  Ct.  Rep.  605;  Maxwell 
V.  Newbold,  18  How.  511,  15  L.  ed.  506; 
MaUett  V.  Koith  Carolina,  181  U.  8.  589,  45 
L.  ed.  1015,  21  Sup.  Ct.  Rep.  730;  Roths- 
child V.  Knight,  184  U.  S.  339,  40  L.  ed.  579, 
22  Sup.  Ct.  Rep.  391:  King  v.  Cross.  175 
U.  8.  396,  44  L.  ed.  211,  20  Sup.  Ct.  Rep. 
131;  Chicago,  R.  I.  d  P.  R.  Co.  v.  Sturm, 
174  U.  S.  710,  43  L.  ed.  1144,  19  Sup.  Ct. 
Rep.  797. 

If  the  mind  of  the  state  court  is  directed 
to  the  fact  that  a  right  protected  by  tlie 
treaty  is  relied  upon,  it  is  sufficient. 

Eatdcrn  Bldg.  d  L.  Asso.  v.  Welling,  181 
U.  S.  47,  45  L.  ed.  730.  21  Sup.  Ct.  Rep.  531. 

If  the  Federal  question  was  raised  for  the 
first  tinoe  by  a  |K?tition  for  rehearing,  this 
court  has  jurisdiction,  provided  the  state 
court  in  denyiiifr  tlie  petition  for  rehearing 
noticed  the  Federal  que.stion  and  passed 
upon  it. 

Malletl  V.  North  Carolina,  181  U.  S.  589, 
45  L.  ed.  1015.  21  Sup.  Ct.  Rep.  730. 

Mr.  J.  Hnbley  Ashton  argued  the  cause 
for  defendant  in  error. 

Messrs.  Richard  Bni/nc  and  /?.  G.  Piatt 
filed  a  brief  for  defendant  in  error: 

There  is  no  Federal  question  in  this  (-ase, 
because  plaintiff  in  error  did  not  claim  in 
or  for  itself  any  right  under  the  treaty. 

Oioings  v.  Norwood,  5  Cranch.  344.  3  L. 
ed.  120;  Vrrdvn  v.  Coleman,  1  Black,  472, 
17  L.  ed.  101;  Henderson  v.  Tennessee,  10 
How.  323,  13  L.  ed.  430;  Hale  v.  Gaines,  22 
How.  100,  16  L.  ed.  2()»;  Giles  v.  Little,  134 
U.  S.  650,  33  L.  ed.  1064.  10  Sup.  Ct  Rep. 
623;    Tyler   v.    Registration   Court   Judges, 

179  U.  S.  407,  45  L.  ed.  253,  21  Sup.  Ct 
Rep.  206. 

The  distinction  between  cases  arising  un- 
der the  1st  and  2d  clause  of  §  709,  and  those 
arising  under  the  3d  clause  of  said  section, 
must  be  kept  in  mind  in  considering  the  de- 
cisions upon  this  section. 

Tyler  v.  Registration  Court  Judges,  179 
U.  S.  408,  45  L.  ed.  253,  21  Sup.  Ct.  Rep. 
206;  Columbia  Water  Power  Co.  v.  Colum- 
bia Electric  Street  R.  Light  d  P.  Co.  172 
IT.  S.  488,  43  L.  ed.  525.  19  Sup.  Ct  Rep. 
2^7;   Yazoo  d  M.   Valley  R.  Co.  v.  Adams, 

180  U.  S.  14,  45  L.  ed.  404,  21  Sup.  Ct.  Rep. 
240. 

A  Federal  question  under  the  3d  clause 
cannot  be  raised  by  inference  or  implica- 
tion. 

F.  G.  Oxley  Slave  Co.  v.  Butler  County, 
166  U.  8.  655,  41  L.  ed.  lir)l.  17  Sup.  Ct 
Rep.  709;  Green  Buy  d  M.  Cnunl  Co.  v. 
Patten  Paper  Co.  172  U.  S.  67,  43  L.  ed. 
368,   19  Sup.  Ct.  Rep.  07. 

The  proi)er  time  and  tlie  proper  way  for 
setting  up  this  right  is  in  the  trial  court. 
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Spiet  V.  lUinoit,  123  U.  S.  IBl,  31  L.  ed.  ngflinst  their  validit;;  Uie  secoiul  was  when 

01,  B  Sup.  Ct.  Rep,  21;  Baldwin  v.  Kansat,  tLe  validitj  of  «  statute  of,  or  m  autbori^ 

12S  U.  S.  67,  32  L.  ed.  ft42,  g  Sup.  Ct.  Rep.  exercised  under,   any  state,  on   the  grouDd 

193;  Uillar  v.  Texas.   153  U.  S.  538,  38  L.  of   their   being   repugnant  to  the  Constitn- 

ed.  813,  14  Sup.  Ct.  Rep.  874;  Pa.rmelee  t.  tion,  treaties,  or  laws  of  the  United  SUtea, 

ioKTTOCe,  11  Wall.  SB,  20  L.  ed.  49.  was  drawn  in  question,  and  the  decision  ma 

It  eaanot  be  first  ect  up  in  the  argument  it)   favor   of   their   validity;   and   the  third 

in  the  state  supreme  court  was  ''or  where  is  drawn  in  question  the  con- 

Baldtcin  v.  Kansas.  129  U.  S.  57,  32  L.  ed.  etruction  of  an;  clauae  of  the  Constitution, 

642,  n  Sup.  Ct.  Rep.  193;  Zadig  v.  Baldwin,  or  of  a  treaty,  or  statute  of,  or  oommiaaion 

1«G  U.  S.  468,  41  L.  ed.   1088.  IT  Sup.  Ct.  held  under,  tbe  United  States,  and  the  ded- 

Rep.  630;  Sayicard  v.  Denny.  158  U.  S.  183,  sion  is  against  the  title,  right,  privilege,  or 

39  L.  ed.  942,   15  Sup.  Ct.'licp.   777;  Par-  exemption   specially  set   up   or  clumed   bj 

melee  v.  Lawrence,  11  Wall.  30,  20  L.  ed.  40.  either  party  under  such  clause  of  the  md 

The  briefs  in  the  ntete  supreme  court  are  Constitution,    trea^,    statute,    or    commit- 
no*,  a  part  of  the  record.  sion."     1  Sta.t.  at  L.  73,  85,  chap.  20,  |  28. 

Soyu-ard  v.  Dmny.   158  U.  S.   183,  30  L.  By  the  2d  section  of  the  act  of  February 

ed.  B42,  15  Sup.  Ot.  Rep.  777;  Loeb  v.  Col-  6,  1867   (14  Stat,  at  L.  385,  386,  chap.  28). 

UDibia  Tap.   ITS  U.  S.  485,  45  L.  ed.  28B,  U>s   original   2Sth    section    was    re-enacted 

21  Sup.  Ct.  Rep.  174.  with  certain  changes,  and,  among  others,  tha 

The  same  rule  appHps  to  the  petition  for  words  just  (quoted  were  made  to  read:     "Or 

rehearing,  unless  the  state  court  considers  where  any  title,  right,  privilege,  *or  ii)unn-[M 

and    deciilcs    tbe    Federal    question    raised  •"*?  '*  claimed   under  the  Constitution,  or 

therein.  any  treaty  or  statute  of,  or  commissioD  held, 

CnpU'il   Kal.   Bank  v.   First   Nat.   Bank,  or   authority    exercised   under,   the    United 

172  U.   S.  431,  43  L.  ed.  504,   10  Sup.  Ct.  Stetes,  sjid  the  decision  is  against  the  title. 

Rrp.   202;   Mallrtt   v.   f,'oTth   Carolina,    181  "ght,  privilege,  or  immunity   specially  set 

U.  S.  6!)2,  45  L.  ed.  1017,  21  Sup.  Ct.  Rep.  "P  or  claiuied  by  either  party  under  such 

730,  Constitution,  treaty,  stetute,  commission,  or 

Rv  analopv  «-e  mnv  refpr  to  the  decisions  authority."     And  this  was  reproduced  in  | 

under  S  5  of  the  judiciary  act  of  March  3,  ^09  of  the   Revised  SUtutes   (U.  S.  Comp. 

lani,  providing  for  writs  of  error  from  the  Stat.  1901,  p.  576).     The  change  from  tbe 

district  or  circuit  courts  in  any  case  involv-  drawing  in  question  of  the  constructioD  of 

Ing  the  oonstructiiin  or  application  of  any  »  claiiM  of  the  Constitution,  or  of  a  treaty, 

law  of  the  United  States.  statute,  or  commission,  to   the  claim  ot  a 

Western   U.   Trleg.   Co.  v.   Ana  Arbor   R.  "^'ght   under   the  Constitution,  treaty,  stat- 

Co.   178  U.  S.  243.  44  L.  ed.   1054,  20  Sup.  "^e-  commiaaion,   or   authority,   emphasittd 

Ct.  Rep.  867;  Ansbro  v.  United  States.  159  ^^^   necessity   that  the  right  must   be   spe- 

U.  S.  G07,  40  L,  ed.  310,  16  Sup.  Ct.  Hep.  -^'""r  «*  "P  <^^^  denied. 

187;  Muse  v.  Arlington  Hotel  Co.  168  U.  S.  ^°  Boidmore  <£  P.  R.  Co.  v.  ffopfcin*,  130 

435,  42  L.  ed.  532.  18  Sup.  a.  R™.  100.  U-  S.  210,  32  L.  ed.  908,  0  Sup.   Ct.  Rep. 

This  court  has  repentedlv  held  that  it  will  ^03.   the  distinction  between   the  denial  of 

take  jurisdiction  only  when  a  Federal  ques-  validity  ajid  the  denial  of  a  title,  nght,  pnv- 

tion   was  actually   raised   and   decided,   not  ^\^-    °\   immunity    specially    set    up    or 

when  It  simply  might  have  been  raised.  claimed,  is  pomted  out,  as  well  a«  the  dl*- 

Max,ten  V.  NewboU.  18  How.  511,  16  L.  tinction  between  the  construction  of  a  •tot- 
ed. 508;  Croiceii  V.  Randell.  10  Pet.  368,  9  "*?.?.';  *"?  extent  of  an  a.ithonh-  and  the 
L.  ed.  458;  Bro.Pn  v.  Colo,-ado.  100  U.  S.  vahdity  of  a  statute  or  of  an  authonty. 
95.  27  L.  ed.  132,  1  Sup.  Ct.  Rep.  175;  Our  lunsdiction  of  this  wnt  of  error  to 
Hagar  v.  California,  154  t.  S.  639,  and  24  "«'*'^  '""^'";  **>*.  *''i'''*  "^  ^^  o"^** 
L.  ed.  1044,  14  Sup.  Ct.  Rep.  1180;  Mou-  "^J^''  fSn',"""^**! J"  '  5  ?*  '-  »?  ^t. 
ita»  y.  QiUon,  111  U.  S.  200,  28  L.  ed.  400,  ^'^K^"."''  P:  "^i'  '."^  '*  .".  thorough^ 
4  Sup.  Ct.  Rep.  340.  "f^lf^,.*^"*  '°  .°^'^"  *?  maintain  it,    the 

Tlie  mere  ple«ding  of  a  judgment  of  an-  "e*-,*'  *>".«■  P"v.l<|ge  or  mmun. ^relied  oa 

other  state,  without  specialfy  B^ing  up  the  T'  Ji  ?   I  ,^    apecially    "«t     up    w 

right  claimed  under  article  4  of  the  Cinsti-  =''""'^'  ^^  **  *''*  P^'*'*'"  «'«'•'>*  to  the 

tution,  is  not  sufficient.  P^E-f  ■■  *"?■ u     .  ■  , 

Jacobs  V.  Uarkt,  182  U.  S.  683,  45  L.  ed.  J''^   V^o^\  t""e    is   in    the  tnal    oouit 

1241,  21   Sup.  Ct.  Rep.  865.  whenever  thst  is  required  by  the  state  pre«- 

tice,  in  accordance  with  which  tbe  bigbeet 

Mr.  Chief  Justice  Fuller  delivered  the  """rt  ot  a  state  will  not  revise  tbe  judgnaent 

opinion  ot  the  court:  of  the  court  below  on  questions  not  tbereia 

Appellate   jurisdiction   was  conferred   on  raised.     Spies    v.   Illinois,    123   U.   S,    HI, 

thi.*  court  by  the  25th  section  of    the    ju-  sut  "o™.  i'^  poric  Hpies,  31  L.  ed.    BO,   B 

dieinry   act   of   1780,   over   final   judgments  Sup.  Ct.  Rep.  21;  -laoobi  v.   Alnbama,   187 

and  decrees  in  any  suit  in  the  highest  court  V.   S.   133,  ante,  106.  23  Sup.  Ct.  Rep.  48; 

of  law  or  equity  of  a  state  in  which  a  deci-  Laylon  v.  J/issouri,   187    U.    S.    356.  ante. 

sion  in  the  suit  could  be  had,  in  three  class-  214.  23  Sup.  Ct.  Rep.   137 ;  Erie  R.  Co.  t. 

esof  cases:  The  first  cissswas  where  the  v«-  Purdy.  1S5  U.  S.  148,46  I,,  ed.  847,  22  Sup. 

lidity  of  a  treaty  or  statute  of,  or  an  author-  Ct.  Rep.  605. 

ity  exercitied  under,  the  United  States,  was  The  proper  way  is  by    pleading,  motion, 

drawn   in    ouestion,   and   the   decision    was  exception,   or   other   action,   part,   or  faeins 

*M  *^                                               188  W.* 
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made  part,  of  the  record,  showing  that  the 
claim  was  presented  to  the  court.  Loeh  v. 
Columbia  Tivp.  179  U.  S.  472,  481,  45  L. 
ed.  280,  21  Sup.  Ct.  Rep.  174.  It  is  not 
properly  made  when  made  for  the  first  time 
in  a  petition  for  rehearing  after  judgment; 
or  in  the  petition  for  writ  of  error;  or  in 
the  briefs  of  counsel  not  made  part  of  the 
record.  Sayward  v.  Denny y  158  U.  S.  180, 
39  L.  ed.  941,  16  Sup.  Ct.  Rep.  777 ;  Zadig 
T.  Baldv:in,  166  U.  S.  488,  41  L.  ed.  1088, 
17  Sup.  Ct.  Rep.  639.  The  assertion  of  the 
riffht  must  be  made  unmistakably,  and  not 
left  to  mere  inference.  F.  O.  Oxley  Stave 
Co,  V.  Butler  County,  166  U.  S.  648,  41  L. 
ed.  1149,  17  Sup.  Ct.  Rep.  709. 

If  the  highest  court  of  a  state  entertains 
a  petition  for  rehearin?,  which  raises  Fed- 
eral questions,  and  decides  them,  that  will 
be  sufficient  (Mallett  v.  North  Carolina,  181 
U.  S.  589,  45  L.  ed.  1015,  21  Sup.  Ct.  Rep. 
1730)  ;  or  'if  the  court  decides  a  Federal 
question  which  it  assumes  is  distinctly  pre- 
sented to  it  in  some  way.  Home  for  Incur' 
ablea  v.  Neu:  York,  187  U.  S.  155,  ante,  117, 
23  Sup.  Ct.  Rep.  84;  Sweringcn  v.  8t.  Lou- 
M,  185  U.  S.  46,  46  L.  ed.  799,  22  Sup.  Ct. 
Rep.  569. 

Jurisdiction  may  be  maintained  where  a 
(definite   issue  as   to  the   possession  of  the 
right  is  distinctly  deduciblc  from  the  rec- 
ord and    necessarily  disposed    of,  but    this 
cannot  be  made  out  by  resort  to  judicial 
teowledge.     Powell    v.    Brunsxcick    County, 
150  U.  S.  433,  37  L.  ed.  1134,  14  Sup.  Ct. 
K«p.  166;  Mountain  View  Min.  d  Mill,  Co. 
V-     McFadden.  180  U.  S.  533,  45  L.  ed.  656. 
21    6up.  Ct.  Rep.  488;  Arkansas  v.  Kansas  d 
^.    €!oal  Co,  183  U.  S.  186,  46  L.  ed.  144,  22 
Slap.  Ct.  Rep.  47. 

Oounsel  by  their  specification  of  errors, 

'^''^er  rule  21,  assert  the  Federal  questions 

^    \x  that  the  decision  of  the  supreme  court 

^^  ^  California  was  against    a    title,    right, 

P'^i'vilege,  or  immunity  claimed  by  plaintiff 

J^       error    under    the    treaty    between    the 

y*»ited  States  and  Hawaii.     And  that  the 

Tp^^ision  was  in  contravention  of  §  1  of  arti- 

ci«    4  of  the  Constitution. 

-    X .  We  do  not  find  that  any  claim  under 

^^   treaty  was  made  in  the  trial  court,  and 

Jf*^  rule  of  practice  of  the  supreme  court  of 

Jl^lifornia  is  that  it  will  not  pass  on  ques- 

"^^ris  raised  for  the  first  time  in  that  court, 

**^.^   which    might    and    should    have    been 

^i^ed    in    the    trial    court.     Stoddard    v. 

t^^^idweU,  29  Cal.  281;  King  v.  Meyer,  35 


i^t.  646;  Deady  v.  Townsend,  57  Cal.  298; 
*^»^/tom«  V.  McDonald,  68  Cal.  527;  Ander- 


V.  Black,  70  Cal.  226,  231,  11  Pac.  700. 
^^either  the  pleading  of  the  decree  of  di- 
^  '4De  nor  of  the  statute  of  Hawaii  provid- 
J:    for    the    forfeiture  of  Mrs.    McGrew^s 
*^^^t8  in  the  policy  of  insurance,  as  con- 
"^■"Ued  by  the  supreme  court  of  Hawaii,  nor 
®*     \oi\i  together,  amounted  to  specially  as- 
*^^^ing  any  right  under   the  treaty.     Those 
^^^rments  did  not  assert  that  claim  in  the 
TT^^I  court  in  such  manner  as  to  bring  it  to 
^^1^  attention  of  that  court,  nor,  indeed,  to 
••^ow  that  any  right  under  the  treaty  was 
^''esent  in  the  mind  of  oounsel. 
■^^  U.  S.        U.  S.,  Book  47.  31 


To  give  them  that  effect  would  be  in  the 
teeth  of  our  decision  in  F.  O.  Oaley  State 
Co,  V.  Butler  County,  and  numerous  other 
decisions.  That  case  involved  a  decree,  in 
respect  of  which  there  was  a  general  allcjja- 
tion  that  it  was  *  rendered  against  d€»d  per- [3 10] 
sons,  as  well  as  in  the  absence  of  necessary 
parties  who  had  no  notice  of  the  suit;  and 
we  held  that  such  general  allegations  did 
not  meet  the  statutory  requirement  that  the 
final  judgment  of  a  state  court  may  be  re- 
examined here  if  it  denies  some  title,  right, 
privilege,  or  immunity  "specially  set  up  or 
claimed"  under  the  Constitution  or  autlior- 
Ity  of  the  United  States.  Mr.  Justice  Har- 
lan said:  **This  statutory  requirement  is 
not  met  if  such  declaration  is  so  general  in 
its  character  that  the  purpose  of  the  party 
to  assert  a  Federal  rieht  is  left  to  mere  in- 
ference. It  is  the  settled  doctrine  of  this 
court  that  the  jurisdiction  of  the  circuit 
courts  of  the  United  States  must  appear  af- 
firmatively from  the  record,  and  that  it  is 
not  sufficient  that  it  may  be  inferred  argu- 
mentatively  from  the  facts  stated.  .  .  . 
Upon  like  grounds,  the  jurisdiction  of  this 
court  to  re-examine  the  final  judgment  of 
a  state  court  cannot  arise  from  mere  infer- 
ence, but  only  from  averments  so  distinct 
and  positive  as  to  place  it  beyond  question 
that  the  party  bringing  a  case  here  from 
such  court  intended  to  assert  a  Federal 
right." 

This  also  disposes  of  the  suggestion  that 
the  ofl'ering  in  evidence  of  the  judgment  in 
the  suit  by  the  administrator,  ana  of  evi- 
dence of  its  payment,  raised  a  Federal  ques- 
tion under  the  treaty,  for  no  such  ground 
was  taken  in  relation  to  that  evidence,  to 
say  nothing  of  the  fact  that  Mrs.  McGrew 
was  not  a  party  to  that  suit. 

In  the  bill  of  exceptions  there  is  an  enu- 
meration of  certain  objections  to  the  entry 
of  judgment  and  certain  errors  of  law  al- 
leged to  have  occurred  during  the  trial,  and 
to  have  been  excepted  to  by  defendant, 
which  embraces  the  objection  that  the  deci- 
sion of  the  trial  court  was  against  law,  be- 
cause, among  other  things,  tne  findings  of 
fact  did  not  determine  the  issues  raised  by 
the  allegation  in  the  answer  quoted  in  the 
statement  preceding  this  opinion,  and  that 
the  court  erred  in  sustaining  the  objection 
of  plaintiff  to  the  introduction  of  evidence 
of  payment  biy  the  company  to  the  adminis- 
trator of  the  amount  due  on  the  policy.  But 
there  is  no  reference  to  the  treaty,  and  all 
this  no  more  set  up  the  claim  than  the  an- 
swer itself. 

In  fact,  the  question  was  not  even  raised 
in  the  supreme  *court,  though,  if  so,  the[311] 
court  was  not  then  bound  to  regard  it.  Ref- 
erence was  made  in  the  briefs  in  the  su- 
preme court  to  the  treaty,  but  those  referen- 
ces did  not  specially  set  up  or  claim  any 
right  as  secured  by  the  treaty,  nor  were  the 
briefs  made  part  of  the  record  by  any  cer- 
tificate or  entry  duly  made,  and  our  atten- 
tion has  not  been  called  to  any  statute  or 
rule  of  court  in  California  making  them 
such. 

In  the  petition  for  rehearing  it  n9«a  ^fl»^!^. 
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that  the  treaty  made  the  decision  in  Carter 
y.  Mutual  L.  Ins,  Co.  controlling,  and  if 
that  could  be  considered  as  a  compliance 
with  §  700  (U.  S.  Ck>mp.  SUt.  1901,  p.  575), 
which  we  do  not  think  it  could,  it  came  too 
late,  and  the  petition  was  denied  without  an 
opinion.  In  aoing  so  that  court  adhered  to 
the  usual  course  of  its  judgments,  and  its 
action  cannot  be  revised  by  us.  If  the  su- 
preme court  of  California  had  seen  fit  on 
that  petition  to  entertain  the  contention  of 
plaintiff  in  error  as  asserting  a  Federal 
right,  and  had  then  decided  it  adversely, 
the  case  would  have  occupied  a  different  po- 
sition. 

Where  a  state  court  refuses  to  give  effect 
to  the  judgment  of  a  court  of  the  United 
States,  rendered  upon  a  point  in  dispute, 
and  with  jurisdiction  of  the  case  and  the 
parties,  it  denies  the  validity  of  an  author- 
ity exercised  under  the  United  States;  and 
where  a  state  court  refuses  to  give  effect  to 
the  judgment  of  a  court  of  another  state  it 
refuses  to  give  full  faith  and  credit  to  that 
judgment.  The  one  case  falls  within  the 
first  class  of  cases  named  in  S  709  (U.  S. 
Comp.  Stat.  1901,  p.  575),  and  the  other 
witliin  the  third  class. 

Where  a  judgment  of  another  state  is 
pleaded  in  defense,  and  issue  is  made  upon 
it,  it  may  well  be  ruled  that  that  sets  up  a 
right  under  the  3d  subdivision,  because  the 
ef^t  of  the  judgment  is  the  only  question 
in  the  case;  but  here  the  plea  of  the  decree 
of  divorce  and  the  statute  did  not  neces- 
sarily suggest  or  amount  to  a  claim  under 
the  treaty.  They  were  properly  admitted  in 
evidence  under  the  state  law  for  what  they 
might  be  worth  as  a  defense,  but  that  did 
not  involve  ttie  assertion  of  an  absolute 
right  under  the  treaty. 

The  supreme  court  of  Hawaii  in  its  sec- 
ond opinion  in  the  administrator's  case  said 
that  the  company,  not  having  brought  Mrs. 
McGrew  in  by  interplea.  must  rely  on  the 
[312]oourts  of  California  *taking  the  same  view 
that  the  courts  of  Hawaii  did,  but  did  not 
intimate  that  the  courts  of  California  were 
compelled  by  treaty  to  take  that  view. 

Nor  can  this  failure  to  claim  under  the 
treaty  be  supplied  by  judicial  knowledge. 
We  so  held  in  Mountain  View  Min.  d  Mill. 
Co.  V.  McFadden,  180  U.  S.  533.  45  L.  ed. 
656,  21  Sup.  Ct.  Rep.  488,  where  we  ruled 
that  judicial  knowledge  could  not  be  re- 
sorted to  to  raise  controversies  not  present- 
ed by  the  record;  and  Professor  Thayer's 
Treatise  on  Evidence  was  cited,  in  which, 
referring  to  certain  cases  relating  to  the 
pleadings  and  matters  of  record,  it  was 
said  "that  the  right  of  a  court  to  act  upon 
what  is,  in  point  of  fact,  known  to  it  must 
be  subordinate  to  those  requirements  of  form 
and  orderly  communication  which  regulate 
the  mode  of  bringing  controversies  into 
court,  and  of  stating  and  conducting  them." 
Arkansas  v.  Kansas  d  T.  Coal  Co.  183  U.  S. 
190,  46  L.  ed.  147,  22  Sup.  Ct.  Rep.  49. 

That  rule  must  necessarily  govern  us  in 
passing  on  the  question  of  our  appellate  ju- 
risdiction under  §  709  (U.  S.  Comp.  Stat. 
1901,  p.  575). 

The  supreme  court  of  California  held  that 
4A6 


the  Hawaiian  statute  had  no  force  in  Cali- 
fornia "except  by  comity;"  accorded  full  ef- 
fect to  the  decree  of  divorce  as  dissolvutt 
the  bond  of  matrimony,  but  decided  thai 
Mrs.  McGrew  was  not  aiTected  bv  the  aiat- 
ute  because  she  was  not  domiciled  in  Ha- 
waii, and  was  domiciled  in  California,  when 
that  decree  was  rendered,  and  when  the  stat- 
ute could  have  operated  if  she  had  been 
domiciled  in  Hawaii,  and  that  the  statate 
"had  no  operation  upon  her  or  her  personal 
property  here;  for  the  law  which  governs 
personal  property  is  the  law  of  the  domi- 
dl."  As  to  whether  a  Federal  question  was 
involved  at  all,  see  Roth  v.  Ehman,  107  U. 
S.  319,  27  L.  ed.  499,  2  Sup.  Ct.  Rep.  312; 
Roth  V.  Roth,  104  111.  35,  44  Am.  Rep.  81 ; 
Wtirttemburg  Treaty,  1844  (8  Stat,  at  L. 
588),  Comp.  Treaties  (1899)   656. 

It  is  argued  that  by  the  judgment  against 
the  company  in  favor  of  McGrew's  adminis- 
trator, the  Hawaiian  courts  had  adjudicated 
that  Mrs.  McGrew's  title  passed  to  the  ad- 
ministrator. But  Mrs.  McGrew  was  not  n. 
party  to  that  action,  and  was  not  bound  by 
it,  so  that  it  could  be  pleaded  ajo^inst  her. 
The  insurance  company  did  not  Htigate  the 
question  of  ownership  on  her  behalf,  and 
was  in  no  way  authorized  to  represent  *her.[S 
In  any  point  of  view  we  return  to  the  con- 
tention that  it  was  in  virtue  of  the  treaty 
that  the  California  courts  were  obliged  to 
accept  the  Hawaiian  decisions,  and  the  rec- 
ord fails  to  show  that  a  right  or  title  was 
set  up  thereunder. 

2.  The  second  question  indicated  by  plaiiF 
tiff  in  error  is  that  the  decision  was  in  con- 
flict with  S  1  of  article  4  of  the  Constita- 
tion,  providing  that  full  faith  and  credit  in 
each  state  sh{dl  be  given  to  the  public  acts^ 
records,  and  public  proceedings  of  every 
other  state,  as  carried  out  by  9  905  of  the 
Revised  Statutes  (U.  S.  Comp.  Stat.  1901, 
p.  677 ) ,  because  it  is  insisted  that  prior  to 
the  decision  this  constitutional  provisioii 
applied  to  Hawaii,  and  should  be  regarded 
as  an  enlargement  of  and  connected  with 
the  alleged  claim  of  right  under  the  treatj. 
But  an  alleged  right  under  a  treatnr  between 
two  foreign  nations  is  inconsistent  with  an 
alleged  right  arising  under  the  Federal  CoQ-> 
stitution,  and  as  a  right  under  the  Constitu- 
tion it  was  not  at  any  time  or  in  any  way 
brought  to  the  attention  of  the  state  courts. 
The  judgment  of  the  trial  court  was  ren- 
dered October  11,  1897.  The  resolutions  of 
annexation  were  passed  July  7,  1898.  As 
act  to  provide  a  government  for  Hawaii  was 
passed  April  30.  1900  [31  SUt.  at  L.  I4S. 
chap.  339].  By  this*  act  it  was  provided 
that  the  laws  of  Hawaii,  not  inconsistent 
with  the  Constitution  and  laws  of  the 
United  States,  or  the  provisions  of  the  SMst» 
should  remain  in  force,  subject  to  repeal  or 
amendment,  but  the  act  forfeiting  the  wife% 
property  was  repealed  May  12,  189C 
Hawaii  Laws  1896,  p.  70. 

The  judgment  of  the  supreme  court  of 
California  was  rendered  February  28,  190lt 
and  we  cannot  retain  jurisdiction  on  ths 
ground  of  the  assertion  of  a  Federal  right 
which  did  not  exist  when  the  judgment  was 
rendered  in  the  trial  court,  and  which  WM 
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sot  brought  to  the  attention  of  the  highest   a  judgment  of  that  court  affirming  the  judg- 

eourt  of  the  state  in  any  way  whatever.         ment  of  the  superior  court  of  the  county  of 

Writ  of  error  dismissed.  Los  Angeles,  California,  in  favor  of  the  city 

of  Los  Angeles,   and   against  Hooker  and 

Hr.  Jostioe  Peckluun  took  no  part  in   Pomeroy.    The   city   brought   suit   against 

t.be  consideration   and   disposition   of   this   Hooker  and  Pomeroy,  to  condemn  all  their 

ease.  "estate,  right,  title,  and  interest"  in  and  to 

certain  tracts  of  land,  described  in  the  corn- 
Mr.  Justice  White  dissented.  plaint,  for  the  purpose  of  enabling  the  dtf 

"to  construct  and    maintain    thereon    the 
— —  'headworks'  of  its  projected  system  for  sup- 

plying water  to  its  inhabitants  for  private 
1314JV0HN  D.  HOOKER  and  A.  E.  Pomeroy,   and  municipal  purposes."    All  qui«tion«  ex- 

Plifs,  in  Err,,  cept  the   amount  of    compensation    to  be 

V,  awarded  were  by  stipulation  tried  by  the 

CITY  OF  LOS  ANGELES.  court.    The  jury  returned  a  verdict  award- 

ing $23,000  as  the  value  "of  an  estate  in  fee 
(See  8.  C.  Reporter's  ed.  814-321.)  simple  in  the  lands  described  in  the  com- 

„  „  ,      ,  •  plaint,  including  all  their  elements  of  value, 

Sf'9-or  to  state  court--'Federal  questiofin^  subject  to  the  paramount  right  of  the  city 
claims  under  Spanish  and  Mexican  grants  ^f  Los  Angeles  to  take  from  ttie  Los  Angelei 
•-construction  of  state  statute--Federal  river,  from  time  to  time,  all  the  water  that 
irxgkts  specially  set  up  or  claimed,  ^ay  be  needed  at  such  time  for  the  use  of 

-^         ,,        ^        ^  ,  _.     .  ^«.     the   inhabitants  of   said  city,  and  for  all 

-^  .*^^l^1  ®    ^       2r '^.'^        !f"fi*^  i^J  municipal   and   public   uses    and    purposes 

olalm    that,    nnder    Mexican    and    Spanish  xi,^,  -^S,  „^j  tto  ruin  <i.  ^.>«».^o  ♦**  *i,^*.«- 

brants  conflrmed  and  patented  nnder  the  act  therein,     and  $2,000  as  damages  to  t»^«J<^^^^^_ 

(9  Stat,  at  L.  naming  •portion  of  the  tract  of  which  that[81oJ 


_  Congress  of  March  .3,  ^851 ,,*          ■,               xtj 

^331.  chap.  41),  the  owners  of  the  land  were  land   formed   a   part.     Judgment   was   ren 

^vitltled  to  riparian  rights  and  subterranean  dered  thereon  for  the  amount  so  found,  and 

^^vaters,  involves  no  Federal  question  review-  costs.     The  case  was  carried  to  the  supreme 

^tjle   In   the  Supreme  Court  of  the   United  court,  and  the  judgment  aflirmed.     124  CaL 

i^tates,  where  the  validity  of  such  act  was  597   57  pg<;   535 
z&ot  drawn  in  question. 

2.     rrhe  constriictlon  by  a  state  court  of  a  law  ^^    j,   g.  Chapman  argued  the  cause, 

l^'^lt!i:!^n!*in°»^^^?di'^^^^  ^^>   ^'ith   Messrs.   John  Qarber,  R.  H,  F. 

±aid  determine  In  a  condemnation  proceeding  \  .  ,     «,    ,   *    v  •  .  m 

Si  adverse  claim  of  the  plaintiff  therein  to  ^^^^^hj^^°^  '''   ^*'   ^^^^^y  "led  a  brief  for 

-m  Interest  In  the  property  sought  to  be  con-  plaintiffs  m  error: 

tmned  is  conclusive  on  the  Supreme  Court  The  claim  set  up  in  the  answer,  of  the 

'  the  United  States  on  writ  of  error  to  that  rights  of  a  riparian  owner,  and  the  owner- 

>urt.  ship    of    the    percolating    waters    in    these 

i  decision  of  a  sUte  court  In  condemnation  lands,  derived  from  the  patent  of  the  United 

loceedlugs  Is  not  reviewable  In  the  Supreme  gtatetj,  as  well  ajB  from  the  confirmed  Mexi- 

-onrt  of  the  United  SUtes  on  the  theory  that  ^s,   presented   a   Federal   question, 

ue  process  of  law  was  denied  thereby,  or  ,  »,       1  *  ;o;«„  k«;«„  «,*oin<.f  fK«+   ^i<*i«f 

roperty   taken    without   Just   compensation.  f"d»  the  decision  being  against  that  right, 

i-here  there  Is  nothing  In  the  record  which  this   court  has  jurisdiction. 

deqnately  shows  that  the  state  court  was  Packer  v.  Bird^  137  U.  S.  661,  34  L.  ed. 

1  to  suppose  that  any  dalm  was  made  un-  810,    11    Sup.    Ct    Rep.   210;    French-Glenn 

r  the  Constitution  of  the  United  States,  or  Live  Stock  Co.  v.   Springer,   186   U.   8.  47, 

at  any  ruling  Involved  a  decision  against  43  L.  ed.  800,  22  Sup.  Ct.  Rep.  563;  Shively 

right  set  up  under  that  instrument  ^    Bowlh.if,   152  U.  S.   1,  38  L.  ed.  331,  14 

___     _  ..  _  Sup.  Ct.  Hep.  548 ;  Washougal  d  L.  Transp. 

[No.  149.]  (7o    y    Dalles,  P.  d  A.  Nov.  Co.  27  Wash. 

^-^^ned  January  ^S^190S.    Decided  Febru-  whether  the  proceedings  in  this  ca^  did 

ary  23,  1905,  result  in  taking  the  property  of  the  plain- 

t>^T  i>ni>/M>  i.     4.1.     o               n     -X     *  Av  tiffs  in  cfror  without  just  compensation  is 

«.®P9^  r/^^-  Supreme  Court  of  the  ^  p^^^^^^,  question.      This  court  has  estab- 

a.^  State  of  California  to  review  a  judgment  j.^^^^  the  proposition  that  Uking  private 

^nninp  a  judgnaent  of  the  Superior  Court  ^^^^^    for  a  public  use  without  just  com- 

(^    the  dounty  o7  Los  Angeles  m  favor  of  the  P^„^,^tion    does^  deprive   the   party    of    his 

^Jlni  ^tJ^f^^  *""  *  condemnation  pro-  l,^^,^^  ,,it),out  die  process  of  law. 

fSTfl^,!; /-ol  »Si^   lOA  Pol    KM   KT  T>„«  Kaukauna  Water  Potter  Co.  v.  Qrecn  Bav 

5ee  same  case  below,  124  Cal.  597,  57  Pac.  ^  ^    ^^,^^  ^^    ^42  U.  S.  254,  35  L.  e£ 

^'  1004.   12  Sup.  Ct.  Rep.  173;  Chicago,  B,  d 

Statement  by  Mr.  Chief  Justice  Fnllert  <?•  ^-  ^°-  ^-  ^''^i^T^  ^^^F;  ^-  ^^^'  ^^  ^ 

This  is  a  writ  of  error  to  the  supreme  ed.  979,  h  Sup.  Ct.  Rep   581. 

^^urt  of  the  state  of  California  to  review  ^^  >»  qu»*^  sufficient  if  it  appear  that  the 

'^--T Federal  question  arose  and  was  necessarily 

Note. — 0%  writA  of  error  from  United  States  Ap^iAf^ 

'j^preme   Court   to   state   courts— nee   notes   to  *^^"^-            „,  ^       „           n          ^    ^     o^  . 

1          Himblln  V.  Western  Land  Co.  37  L.  ed.  U.  S.  Kaukauna  Water  Power  Co.  v.  Green  Bay 

•I          287;  Klpley  v.   Illinois,   42   L.   ed.   U.   8.  998;  <f'   ^-   Canal  Co.    142   U.   S.   254,   35   L.  ed. 

*  I          and  1(0  Buchanan,  89  L.  ed.  U.  8.  884.  1004,  12  Sup.  Ct.  Rep.  173;  Harris  v.  Den- 
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nie,  3  Pet.  292,  7  L.  ed.  683;    Detoey  v.  Des 
Moine9,   173  U.  S.   103,  43  L.  ed.  665,   10 
Sup.  Ct.  Rep.  370. 
No  one  can  make  a  specific  claim  to  the 

Srotection  of  the  Constitution  of  the  United 
tates,  or  any  act  of  Congress,  or  any  treaty 
made  by  or  under  the  authority  of  the 
United  States,  in  the  pleadings,  under  the 
law  of  California. 

Green  v.  Palmer,  16  Cal.  411,  76  Am.  Dec 
492 ;  Druex  v.  Domeo,  18  Cal.  88 ;  Smith  v. 
Richmond,  19  Cal.  483;  Botcen  v.  Aubrey, 
22  Cal.  666;  Guy  v.  Washhum,  23  Cal.  112; 
WiUson  V.  Cleaveland,  30  Cal.  200;  Bi^k 
V.  Tucker,  42  Cal.  351. 

The  prohibition  of  the  14th  Amendment 
of  the  Constitution  of  the  United  States 
against  depriving  one  of  his  property  with- 
out due  process  of  law  is  not  limited  to  the 
action  of  the  state  through  its  legislature. 
Chicago,  B.  d  Q.  /?.  Co.  v.  Chicago,  166 
U.  S.  226,  41  L.  ed.  979,  17  Sup.  Ct.  Rep. 

681. 

Aleaars.  Joha  F.  Dillon  and  J.  R.  Scott 

argued  the  cause,  and,  with  Messrs.  Henry 
T.  Lee,  Harry  Hubbard,  and  John  M.  Dillon, 
filed  a  brief  for  defendant  in  error: 

Inasmuch  as  the  question  whether  the  con- 
demnation statute  of  California  is  in  con- 
flict with  the  Federal  Constitution  was  not 
raised  in  either  the  trial  court  or  the  state 
supreme  court,  and  was  not  passed  upon  by 
either  of  those  courts,  there  is  no  jurisdic- 
tion in  this  court  to  review  the  judgment 
of  the  supreme  court  of  California. 

Chicago  d  V.  W.  R.  Co.  v.  Chicago,  164 
U.  S.  454,  41  L.  ed.  611,  17  Sup.  Ct.  Rep. 
129;  Eastern  Bldg.  d  L.  Asso.  v.  Welling, 
181  U.  S.  47,  46  L.  ed.  739,  21  Sup.  Ct.  Rep. 
531;  F.  G.  Oxley  Stare  Co.  v.  Butler  County, 
166  U.  S.  648,  41  L.  ed.  1149,  17  Sup.  Ct;. 
Rep.  709:  Hamilton  Mfg.  Co.  v.  Massachu- 
setts. 6  Wall.  632,  18  L.  ed.  904;  Seudder 
V.  Coler,  175  U.  S.  32,  44  L.  ed.  62,  20  Sup. 
Ct.  Rep.  26 :  Capital  City  Dairy  Co.  v.  Ohio, 
183  U.  S.  238,  46  L.  ed.  171.  22  Sup.  Ct. 
Rep.  120;  Erie  R.  Co.  v.  Purdy,  185  U.  S. 
148.  46  L.  ed.  847,  22  Sup.  Ct.  Rep.  605; 
Michigan  Sugar  Co.  v.  Dis,  185  U.  S.  112, 
46  L.  ed.  829,  22  Sup.  Ct.  Rep.  581;  Deicry 
V.  Des  Moines,  173  U.  S.  193,  43  L.  ed.  665, 
19  Sup.  Ct.  Rep.  379;  Parmelee  v.  Laxcrence, 
11  Wall.  36,  20  L.  ed.  48:  Chapin  v.  Fye, 
179  U.  S.  127,  45  L.  ed.  119,  21  Sup.  a. 
Rep.  71;  LaxcUr  v.  Walker,  14  How.  149, 
14  L.  ed.  364;  Miller  v.  Texas,  153  U.  S. 
535,  38  L.  ed.  812,  14  Sup.  a.  Rep.  874; 
CflWireW  V.  Tejtas.  137  U.  S.  692,  34  L.  ed. 
816,  11  Sup.  Ct.  Rep.  224;  Duncan  v.  Mis- 
souri, 152  U.  S.  377,  38  L.  ed.  485,  14  Sup. 
Ct  Rep.  670;  fifpiet  v.  Illinois,  123  U.  S. 
131,  31  L.  ed.  80.  8  Sup.  OL  Rep.  21;  Chemi- 
cal Nat.  Bank  ▼.  City  Bank,  160  U.  S.  646. 40 
L.  ed.  668.  16  Sup.  Ct.  Rep.  417;  Morrison 
▼.  Watson,  154  U.  S.  Ill,  38  L.  ed.  927,  14 
Sup.  Ct.  Rep.  995:  O^Seil  v.  Vermont,  144 
U.  S.  358,  36  L.  cd.  465,  12  Sup.  Ct.  Rep. 
693:  Miller  w.  Comtrall  R.  Co.  168  U.  S. 
131.  42  L.  ed.  409,  18  Sup.  Ct.  Rep.  34; 
Levy  V.  San  Francisco  City  d  County  Super. 
Ct.  167  U.  8.  175,  42  L.  ed.  126.  17  Sup.  Ct 
Rep.  769;  Louisville  d  N.  R.  Co,  t.  LoiMf- 


ville,  166  U.  S.  709,  41  L.  ed.  1173,  17  Sup. 
Ct  Rep.  726;  Poxcell  v.  Brunsxcick  County^ 
150  U.  S.  433,  37  L.  ed.  1134,  14  Sup.  Ct 
Rep.  166;  Sayward  v.  Denny,  158  U.  S.  180, 

39  L.  ed.  941,  16  Sup.  Ct.  Rep.  777;  Con- 
necticut  ew  rel.  Netc  York  d  N.  E»  R.  Co, 
V.  Woodruff,  153  U.  S.  689,  38  L.  ed.  869, 
14  Sup.  Ct  Rep.  976. 

The  claim  of  a  Federal  question  was  not 
even  raised  in  the  petition  for  rehearing  in 
the  state  supreme  court,  although  had  it 
there  been  made,  it  would  have  been  too 
late. 

Foster,  Fed.  Pr.  3d  ed.  1187,  Notes  44, 
47 ;  Turner  v.  Richardson,  180  U.  S.  87,  45 
L.  ed.  438,  21  Sup.  Ct  Rep.  295;  Caldxcell  ▼. 
Texas,  137  U.  S.  692,  34  L.  ed.  816,  11  Sup. 
Ct.  Rep.  224;  Miller  v.  Texas,  153  U.  S.  536, 
38  L.  ed.  812,  14  Sup.  Ct  Rep.  874;  Dun- 
can V.  Missouri,  162  U.  S.  377,  38  L.  ed. 
485,  14  Sup.  Ct  Rep.  670. 

A  Federal  question  cannot  be  raised  for 
the  first  time  m  the  assignment  of  errors  in 
the  United  States  Supreme  Court 

Leepei'  v.  Texas,  139  U.  S.  402,  35  L,  ed. 
225,  11  Sup.  Ct.  Rep.  577;  Chapin  v.  Fye, 
179  U.  S.  127,  45  L.  ed.  119,  21  Sup.  Ct  Rep. 
71;  Ansbro  v.  United  States,  159  U.  S.  695, 

40  L.  ed.  310,  16  Sup.  Ct.  Rep.  187 ;  Claaaoen 
V.  United  States,  142  U.  S.  140,  35  L.  ed. 
966,  12  Sup.  Ct.  Rep.  169. 

The  petition  for  a  writ  of  error  forms  no 
part  of  the  record. 

Clark  V.  Pennsylvania,  128  U.  S.  395,  32 
L.  ed.  487,  9  Sup.  Ct.  Rep.  2,  113;  Leeper  v. 
Texas,  139  U.  S.  462,  35  L.  ed.  226,  11  Sup. 
Ct.  Rep.  677. 

The  findings  of  fact  and  the  verdict  of  the 
jury  as  to  the  amount  of  compensatimi  for 
property  taken,  and  as  to  the  amount  of 
damages  to  property  not  taken,  are  conclu- 
sive, provided  no  erroneous  rule  wajs  laid 
down  by  the  court  or  adopted  by  the  junr 
in  arriving  at  such  amounts;  and  no  Fed- 
eral question  is  raised  thereby,  or  is  pre- 
sented to  or  decided  by  the  state  courts. 

Long  Island  Water  Supply  Co.  ▼.  Brook' 
/t/n,  100  U.  S.  685,  41  L.  ed.  1165,  17  Sup. 
Ct.  Rep.  718:  Jenkins  v.  Neff,  186  U.  S.  280, 
46  L.  ed.  1140,  22  Sup.  Ct.  Rep.  905. 

if  plaintiffs  in  error,  having  the  oppor- 
tunity, did  not  comply  with  the  state  prac- 
tice in  making  objections  and  taking  excep- 
tions in  such  manner  as  to  authoriiee  the 
state  supreme  court  to  reverse  the  judgment, 
the  United  States  Supreme  Court  will  ncA 
take  jurisdiction  to  consider  allcffed  errors 
in  the  trial  court  which  could  not  have  been 
passed  upon  by  the  state  supreme  court 
under  the  practice  prevailing  there. 

Spies  V.  lUxnois,  123  U.  S.  131,  31  L.  cd. 
80,  8  Sup.  Ct  Rep.  21 ;  Miller  v.  Texas,  153 
U.  S.  535,  38  L.  ed.  812,  14  Sup.  Ct.  Ken. 
874:  Duncan  v.  Missouri,  152  U.  S.  377,  SB 
L.  ed.  485.  14  Sup.  Ct  Rep.  570;  Chemical 
Sat.  Bank  v.  City  Bank,  160  U.  S.  646.  40 
L.  ed.  568,  16  Sup.  Ct.  Rep.  417;  JforrtaoA 
V.  irafson,  154  U.  S.  111.  38  L.  ed.  927,  14 
Sup.  Ct.  Rep.  905:  O'Yci/  v.  Vermont,  144 
V.  S.  323.  36  L.  ed.  4.'>0,  12  Sup.  Ct  Hep. 
693;  Sorihcrn  P.  R.  Co.  v.  Ellis,  144  U.  & 
458,  36  L.  ed.  604,  12  Sup.  Ct  Bc^k  784; 
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Broum  ▼.  Maasachtisett^,  144  U.  S.  673,  36 
X.  ed.  546,  12  Sup.  Ct.  Rep.  757;  Erie  R. 
Co.  V.  Purdy,  185  U.  S.  148,  46  L.  ed.  847,  22 
Sup.  Ct.  Rep.  605;  Baldwin  v.  Kansas,  129 
V.  8.  62.  32  L.  ed.  640.  9  Sup.  Ct.  Rep.  193; 
^happen  V.  Bradahatc,  128  U.  S.  132.  32  L. 
«d.  300,  9  Sup.  Ct  Rep.  40;  Backus  v.  Ft. 
Street  Union  Depot  Co.  169  U.  8.  557,  42 
li.  ed.  853,  18  Sup.  Ct.  Rep.  445. 

An  appeal  to  the  jurisdiction  of  this  court 
must  not  be  a  mere  afterthought. 

Scndder  v.  Colcr,  175  U.  S.  32,  44  L.  ed. 
62.  20  Sup.  Ct.  Rep.  26 ;  Bolln  v.  Nebraska, 
173  U.  S.  83,  44  L.  ed.  382,  20  Sup.  Ct.  Rep. 
287. 

It  has  always  been  held  necessary  that 
tho  record,  taken  in  conjunction  with  the 
opinion  of  the  state  supreme  court  or  the 
certificate  of  that  court  or  of  its  chief  jus- 
tice, should  shonr  clearly  and  distinctly  that 
&  Federal  question  was  raised  in  the  state 
court,  and  was,  either  expressly  or  implied- 
\jr,    decided  by  that  tribunal. 

Eastern  Bldg.  d  L.  Asso  ▼.  Welling,  181 
IT.    8.  47,  45  L.  ed.  739,  21   Sup.  Ct.  Rep. 
631 ;  Lawler  v.  Walker,  14  How.  149,  14  L. 
ed.    364;   Hamilton  Mfg.  Co.  v.   Massachu- 
setts, 6  Wall.  632,  18  L.  ed.  904;  Chicago  d 
Vf.    W.  R.  Co.  V.  Chicago,  164  U.  8.  454,  41 
L-  ed.  511,  17  Sup.  Ct.  Rep.  129;  Proprietors 
of  Bridges  v.  ffoboken  Land  d  Improv.  Co. 
1    Wall.    143.    17   L.    ed.    576;     California 
Powder  Works  v.  Davis,  151  U.  S.  389,  38 
L-  ed.  206,  14  Sup.  Ct.  Rep.  350;  FMe  R. 
22'  ▼.  Purdy,  185  U.  S.  148,  46  L.  ed.  847, 
22  Sup.  Ct  Rep.  605;   Michigan  Sugar  Co. 
Z-  t>ix,  185  U.  S.  1 12,  46  L.  ed.  829,  22  Sup. 
^  Rep.  581;  Miller  v.  Cornitall  R.  Co.  168 
Y'  S.  131,  42  L.  ed.  409.  18  Sup.  Ct.  Rep. 
2*;  Capital  City  Dairy  Co.  v.  Ohio,  183  U. 
8.  238,  46  L.  ed.  171,  22  Sup.  Ct.  Rep.  120. 
The  right  claimed  by  the  plaintilTs  in  er- 
^^»  derived  through  Spanisn  and  Mexican 
^^Jits  confinned  and  patented  by  the  United 
"^tea,  is  not  a  Federal  question. 

Chrystal  Springs  Land  d   Water  Co.  v. 

Jot  Angeles,  177  U.  S.  169,  44  L.  ed.  720, 

IP  Sup.  Ct.  Rep.  573;  Kennedy  v.  Hunt,  7 

^W.  590,  12  L.  ed.  831;  Eldridge  v.  Treze- 

JJ***,  160  U.  S.  452,  40  L.  ed.  490,  16  Sup. 

^  Hep.  345;  Hardin  v.  Jordan,  140  U.  S. 

371,   35  L.  ed.  428,   11  Sup.  Ct.  Rep.  808, 

»38 ;   Williams  v.  Eggleston,  170  U.  S.  304. 

«  L.  ed.   1047,  18  Sup.  Ct.  Rep.  617;   St. 

J»»**oav  Falls  Water  Power  Co.  v.  St.  Paul 

^^ttr  Comrs.  168  U.  S.  349,  42  L.  ed.  497, 

S.  Sup.  Ct  Rep.  157 ;  Illinois  C.  R.  Co.  v. 

'"•now,  146  U.  S.  387,  30  L.  ed.  1018,  13 

?_"P.  Ct.  Rep.  110;  Shively  v.  Bowlhy,  152 

U.  S.  1,  38  L.  ed.  331,  14  Sup.  Ct.  Rep.  548; 

fflcfcer  V.  Bird,  137  U.  S.  061.  34  L.  ed.  819, 

}*  Sup.  Ct.  Rep.  210;   St.  Louis  v.  Myers, 

{13  U.  S.  566,  28  L.  ed.   1131,  5  Sup.  Ct 

J«p.  640;  St,  Louis  v.  Rutz,  138  U.  S.  220, 

34  L,  ed.  941,  11  Sup.  Ct  Rep.  337;  Barney 

▼.  Keokuk,  94  U.  S.  324,  24  L.  ed.  224. 

Messrs.  W,  B,  Mathews,  John  F.  Dillon, 
^flrry  Huhhard,  and  John  M.  Dillon  filed  a 
*sparat8  brief  for  defendant  in  error  on  the 
question  of  jurisdiction: 

The  validity  of  a  statute  is  not  drawn  in 
JueBtioa  eirery  time  rights  claimed  under 


such  statute  are  controverted,  nor  is  the 
validity  of  an  authority,  every  time  such  au- 
thority is  disputed. 

Cook  Countv  v.  Calumet  d  C.  Canal  d 
Dock  Co.  138  U.  S.  653,  34  L.  ed.  1116,  11 
Sup.  Ct  Rep.  435;  Blackburn  v.  Portland 
Gold  Min.  Co.  175  U.  8.  571,  44  L.  ed.  276, 
20  Sup.  Ct.  Rep.  222;  De  Lamar's  Nevada 
Gold  Min.  Co.  v.  Neshitt,  177  U.  S.  523,  44 
L.  ed.  872,  20  Sup.  Ct  Rep.  716. 

The  controversy  in  the  state  court  did  not 
involve  the  construction  of  the  treaty,  but 
the  validity  of  claims  of  title  under  Span- 
ish and  Mexican  grants  made  prior  to  the 
treaty,  and  the  decision  of  such  controversy 
was  not  against  the  validity  of  the  treaty. 

New  Orleans  v.  De  Armas,  0  Pet.  224,  9 
L.  ed.  109;  United  States  v.  Arredondo,  0 
Pet.  738,  8  L.  ed.  564 ;  Crystal  Springs  Land 
d  Water  Co.  v.  Los  Angeles,  82  Fed.  114, 
Affirmed  in  177  U.  S.  169,  44  L.  ed.  720,  20 
Sup.  Ct.  Rep.  573 ;  California  Powder  Works 
V.  Davis,  151  U.  S.  389,  38  L.  ed.  206,  14 
Sup.  Ct.  Rep.  350. 

To  bring  any  case  within  the  reach  of  U. 
S.  Rev.  Stat  §  709,  "it  must  appear  upon 
the  face  of  the  record  of  the  state  court, 
either  by  express  terms  or  by  clear  and  nec- 
essary intendment,  that  the  question  did 
actually  arise  in  the  state  court, — not  that 
it  might  have  arisen  or  have  been  applifsa- 
ble  to  the  case. — ^and  that  the  question  was 
actually  decided — not  that  it  might  have 
been  decided  by  the  state  court — against  the 
title,  right  or  privilege,  or  exemption  set 
up  by  the  party." 

Ocean  Ins.  Co.  v.  Polleys,  13  Pet.  157,  10 
L.  ed.  105;  Proprietors  of  Bridges  v.  Ho- 
hoken  Land  d  Improv.  Co.  1  Wall.  116,  17 
L.  ed.  571. 

There  is  nothing  in  the  record  to  show 
that  the  state  courts  were  led  to  suppose 
that  any  claim  under  the  Constitution  of 
the  Uniteil  States  was  made  by  plaintiffs  in 
error,  or  that  any  ruling  involved  a  deci- 
sion against  a  right  set  up  by  them  under 
that  instrument 

Kaukauna  Water  Power  Co.  v.  Green  Bay 
d  M.  Canal  Co.  142  U.  S.  254,  35  L.  ed.  1004, 
12  Sup.  Ct  Rep.  173;  Harris  v.  Dennie,  3 
Pet.  292,  7  L.  ed.  683;  Dew^y  v.  Des  Moines, 
173  U.  S.  193,  43  L.  ed.  665,  19  Sup.  Ct.  Rep. 
379;  Sayward  v.  Denny,  158  U.  S.  180,  39 
L.  ed.  941,  15  Sup.  Ct.  Rep.  777. 

A  definite  issue  as  to  the  validity  of  the 
statute  or  the  possession  of  the  right  must 
be  distinctly  deducible  from  the  record,  be- 
fore the  state  court  can  be  held  to  have  dis- 
posed of  such  a  Federal  question  by  its  de- 
cision. 

Powell  V.  Brunswick  County,  150  U.  8. 
433.  37  L.  ed.  1134,  14  Sup.  Ct  Rep.  166. 

The  state  court  disposed  of  no  Federal 
question  in  admitting  in  evidence  statutes 
of  the  state  showing  the  succession  of  the 
present  city  of  Los  Angeles  to  the  former 
pueblo,  over  the  objection  of  counsel  for 
plaintifTs  in  error  that  they  were  "incom- 
petent irrelevant,  immaterial,  and  uncon- 
stitutional." The  last-named  objection  is 
presumed  to  refer  to  the  Constitution  of  the 
state. 
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Miller  y.  ComtcaU  R.  Co.  168  U.  8.  131» 
42  L.  ed.  409,  18  Sup.  Ct  Rep.  34. 

Mr.  Chief  JuBtice  Fuller  delivered  the 
opinion  of  the  court: 

We  cannot  find  in  the  pleading?  or  other 
proceedings  in  the  trial  court,  or  in  the  su- 
preme court,  that  any  statute  of  California 
was  asserted  to  be  in  conflict  with  the  Con- 
stitution, or  any  law  or  treaty  of  the  United 
States,  or  that  any  right  was  claimed  by 
plaintiflfs  in  error  under  the  Constitution,  or 
any  treaty  or  statute  of  the  United  States. 

The  city  alleged  in  its  complaint  that  the 
Los  Angeles  river  was  a  non-navigable 
stream,  rising  a  few  miles  to  the  north  and 
northwest  of  the  city,  and  fed  by  streams 
rising  to  the  surface  in  or  near  tiie  bed  of 
the  river;  that  that  bed  was  composed  of 
sandy  soil,  into  which  the  water  sank  and 
formed  subterranean  streams  flowing  be- 
neath the  bed  and  then  rising  to  the  sur- 
face ;  that  the  river  flowed  through  the  land 
sought  to  be  condemned  before  reaching  the 
city ;  that  the  city  was  the  owner  of  the  ex- 
clusive right  to  the  use  of  all  the  water  of 
the  river  in  trust  for  the  public  ]>urposes 
of  supplying  the  inhabitants  of  the  city  with 
water  for  domestic  use,  supplying  water  for 
the  irrigation  of  land  embraced  within  the 
pueblo  lands  of  the  city,  and  other  munici- 
pal uses;  that  plaintiffs  in  error  were  own- 
ers of  the  fee  simple  of  the  lands  described, 
subject  to  the  rights  of  the  city  to  the  water 
of  the  river;  and  the  prayer  was  for  the 
condemnation  in  fee  simple  of  all  the  estate, 
right,  title,  and  interest  of  plaintiffs  in  er- 
ror in  the  land. 
[816 j  *The  answer  of  plaintiffs  in  error  denied 
that  the  river  was  fed  by  springs  rising  to 
the  surface  in  or  adjoining  the  bed  of  the 
river;  admitted  that  the  bed  was  composed 
of  sandy  soil,  but  denied  that  the  waters  of 
the  river  formed  well-defined  subterranean 
streams  flowing  in  channels  beneath  the  bed, 
or  that  such  subterranean  waters  rose  be- 
fore reaching  the  city,  or  became  a  part  of 
the  surface  water  of  the  river;  and  denied 
that  the  city  was  the  owner  of  any  right  to 
the  use  of  all  the  water  of  the  river,  in 
trust,  or  otherwise;  denied  that  the  city 
had  any  right  in  the  water  or  to  the  use 
thereof,  other  than  as  a  riparian  owner  of 
lands  through  which  the  river  flowed,  and 
rights  acquired  by  appropriation;  and  de- 
nied that  the  city  owned  the  right  to  the 
water  of  the  river  to  the  exclusion  of  plain- 
tiffs in  error.  On  the  contrary,  the  an- 
swer alleged  that  the  lands  of  plaintiffs  in 
error  were  riparian  lands  situated  far  above 
the  north  boundary  of  the  city,  and  that, 
as  riparian  owners,  plaintiffs  in  error  ^ere 
entitfed  to  the  use  of  the  waters  of  the  river 
for  all  lawful  purposes,  and,  to  a  reasonable 
extent,  for  irrigating  those  lands,  and  for 
domestic  and  other  uses.  And  it  set  up 
grants  of  part  of  the  land  to  the  predeces- 
sors of  plaintiffs  in  error  in  1843  b^  the 
gOYernor  of  both  Califomias,  and  of  the  re- 
mainder of  the  land  by  grant  in  1784;  thot 
conflrmation  was  petitioned  for  before  the 
board  of  land  commissioners  appointed  un- 
der the  act  of  Congress  of  March  3,  1861  (9 
WO 


Stat,  at  L.  631,  ehap^  41),  tha  grmntB 
firmed,  and  the  deereea  of  the  board 
by  the  district  court  of  the  United  Slatea 
for  the  southern  district  of  Califomia.  and 
patents  duly  issued;  and  averred  that  plain- 
tiffs in  error  claimed  title  "under  and 
through  the  aforesaid  Mexican  and  Spanish 
grants,  and  the  proceeding  for  the  eonflir- 
mation  thereof,  and  the  said  patents  issued 
by  the  United  States  founded  thereon;"  and 
that  as  owners  of  the  land  plaintiffs  in  er- 
ror were  also  owners  of  the  waters  percolat- 
ing in  the  soil  thereof,  and  riparian  owners^ 
having  the  rights  of  riparian  proprietors  in 
the  waters  of  the  river. 

The  trial  court  decided  that  the  city  was, 
and  had  been  since  its  organization,  owner 
in  fee  simple  of  the  paramount  use  of  the 
waters  of  the  Los  Angeles  river,  so  far  as 
mi^ht  be  needed  from  time  to  time,  for  the 
public  purposes  ol  supplying  tiie  *ii^iabi-[817] 
tants  of  the  city  with  water  for  public  and 
domestic  purposes,  as  described  in  the  com- 
plaint; that  plaintiffs  in  error  were  the 
owners  of  the  particular  land,  and  had,  sub- 
ject to  the  rights  of  the  city,  the  rights  ol 
riparian  proprietors  thereof,  and  the  right 
to  use  the  water  of  the  river  for  all  pur- 
poses for  which  riparian  owners  are  entitled 
to  use  such  waters. 

The  contentions  seem  to  be  that  the  state 
courts  decided  against  the  claim  of  plain- 
tiffs in'  error  to  the  rights  of  a  riparian 
owner,  and  to  the  ownership  of  alleged  per- 
colating waters,  as  derived  from  patents  ol 
tlie  United  States  as  well  as  from  Mexican 

f  rants,  or  under  the  treaty  of  Guadeloupe 
[idalgo;  that  the  statutes  of  California  in 
authorizing  the  trial  of  title  in  condemna- 
tion proceedings,  and  the  determination  of 
compensation  before  the  determination  of 
title,  amounted  to  providing  for  the  taking 
of  private  property  for  public  use  without 
just  compensation ;  that  certain  statutes  de- 
claring tne  city  to  be  vested  with  a  para- 
mount right  to  the  surface  and  subterranean 
waters  deprived  plaintiffs  in  error  of  their 
property  without  due  process  of  law;  and 
that  the  statute  of  the  state  in  providing 
that  compensation  and  damages  should  be 
deemed  to  have  accrued  at  the  date  of  the 
summons,  as  construed  by  the  state  courts, 
resulted  in  taking  the  property  of  plaintiffs 
in  error  without  just  compensation. 

Obviously,  the  question  as  to  the  title  or 
right  of  plaintiffs  in  error  in  the  land,  and 
whatever  appertained  thereto,  was  one  of 
state  law  and  of  general  public  law,  on 
which  the  decision  of  the  state  court  was 
final.  Ban  Francisco  v.  Scott ^  111  U.  & 
708,29  L.  ed.  593,  4  Sup.  Ct.  Rep.  688; 
California  Potoder  Works  v.  Davis,  151  U. 
S.  389,  38  L.  ed.  206,  14  Sup.  Ct.  Rep.  350. 
And  Uie  question  of  the  existence  of  perco- 
lating water  was  merely  a  question  of  fact. 
The  patents  were  in  the  nature  of  a  ouit- 
claim,  and  under  the  act  of  March  3,  1851 
[§  15],  were  "conclusive  between  the  United 
States  and  the  said  claimants  only,  wad 
shall  not  affect  the  interests  of  third  per- 
sons." The  validity  of  that  act  was  not 
drawn  in  question  in  the  state  court,  and  as 
the  right  or  title  asserted  by  plaintiffs  in 
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error  was  derired  under  Mexican  and  Span- 
ish granta,  the  decision  of  the  atate  court  on 
the  claims  asserted  by  plaintiffs  in  error  to 
[318]the  waters  of  the  river  was  not  'against  any 
title  or  right  claimed  under  the  Constitu- 
tion, or  any  treaty,  or  statute  of,  or  commis- 
sion held,  or  authority  exercised,  under  the 
Constitution.  If  the  title  of  plaintiffs  in  er- 
ror were  protected  by  the  treaty,  still  the 
suit  did  not  arise  thereunder,  because  the 
oontroversy  in  the  -state  court  did  not  in- 
volve the  construction  of  the  treaty,  but  the 
validity  of  the  title  of  Mexican  and  Span- 
ish grants  prior  to  the  treaty.  Neto  Or- 
leans V.  De  Armas,  9  Pet.  224,  9  L.  ed.  109 ; 
lotca  V.  Rood,  187  U.  S.  87,  ante,  86, 23  Sup. 
Ct.  Rep.  49;  PhilHpe  v.  Mound  City  Land  d 
Water  Aaso.  124  U.  S.  605,  31  L.  ed.  688, 
8  Sup.  Ct.  Rep.  651. 

In  Cfryetal  Springs  Land  d  Water  Go.  v. 
Lo8  Angelea,  82  Fed.  114,  the  circuit  court 
ruled  that  where  both  parties  claimed  under 
Mexican  grants,  confirmed  and  patented  by 
the  United  States  in  accordance  with  the 

5 revisions  of  the  treaty  of  Guadeloupe  Hi- 
algo,  and  the  controversy  was  only  as  to 
what  were  the  rights  thus  granted  and  con- 
Urmed,  the  suit  was  not  one  arising  under  a 
treaty  so  as  to  confer  jurisdiction  on  a  Fed- 
eral court,  and  that  where  the  only  ground 
of  Federal  jurisdiction  was  the  alle^tion  in 
a  bill  that  defendant's  claim  of  title  was 
based  in  part  on  certain  acts  of  the  legisla- 
ture of  the  state,  which  attempted  to  trans- 
/er  to  it,  as  alleged,  the  title  held  by  com- 
plainant's grantors  at  the  time  of  their  pas- 
sage, the  court  would  not  retain  jurisdiction 
'vvhen    an   answer   was   filed    by   defendant 
d^nyine   the   allegations,    and    disclaiming 
^ny  title  or  claim  of  title  not  held  by  it  be- 
fore the  passace  of  the  acts.    The  bill  was 
^Sjftsniissed,  and  we  affirmed  the  judgment. 
JL'^^   U.  a  169,  44  L.  ed.  720,  20  Sup.  Ct. 
ija.  673. 

The    trial    court    determined    for  itself, 

:xnong  other  questions,  the  nature  and  ex- 

nt  of  the  city's  interest  in  the  waters  of 

e  river,  but  while  it  instructed  the  jury 

relation  thereto  it  did  not  file  its  written 

:xiding8  until  after  the  return  of  the  ver- 

"^Lct.     And  it  is  argued  that  the  respective 

^hta  of  the  parties  were  not  in  fact  ad- 

dicated  until  after  the  amount  of  compen- 

tion  had  been  found,  and  that  in  this  way 

^aintiffs  in  error  were  deprived  of  their 

^t>perty  without  due  process  of  law.     The 

'^th  Amendment  does  not  control  the  power 

a  state  to  determine  the  form  of  procedure 

which  legal  rights  may  be  ascertained,  if 

method  adopted  gives  reasonable  notice 

'md  affords  a  fair  opportunity  to  be  heard. 

Vmto  O,  R.  Co,  V.  •/0M?o,  160  U.  S.  389,  40  L. 

407,  16  Sup.  Ct.  Rep.  344;  Long  Island 

Supply  Co,  V.  Brooklyn,   166  U.  S. 

,  41  L.  ed.  1165,  17  Sup.  Ct.  Rep.  718. 

The  construction  of  a  law  of  a  state,  that 

was  competent  for  the  court  to  try  and  de- 

ine,  in  a  condemnation  proceeding,  an 

^^verse  claim  of  the  plaintiff  therein  to  an 

^^terest  in  property  sought  to  be  condemned, 

^  conclusive  on  this  courts  and  we  cannot 

^Understand  how  the  entry  of  the  verdict  of 

^  jnry  as  to  the  amount  of  compensation 
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prior  to  the  filing  of  written  findings  on  the 
other  issues  could  have  the  effect  of  depriving 

Slaintiffs  in  error  of  their  property  without 
ue  process  of  law.  The  chief  justice  of 
California  well  said  that  it  was  of  no  im- 
portance in  what  order  the  other  issues  in 
the  case  were  decided^  except  in  so  far  as 
the  determination  of  one  point  was  neces- 
sary as  a  basis  for  the  determination  of  an- 
other, and  that  if  the  instructions  to  the 
jury  actually  ^iven  were  correct,  the  fact 
that  these  findings  had  not  been  previously 
filed  was  of  no  consequence. 

And  so  as  to  certain  statutes  of  the  state 
of  California,  which  declared  that  the  eitj 
of  Los  Angeles  is  vested  with  the  paramount 
right  to  the  surface  and  subterranean  water 
of  the  Los  Angles  river.  Those  statutes 
were  admitted  in  evidence  merely  to  show 
that  the  city  was  the  successor  of  the  an- 
cient pueblo.  The  court  held  that  the  right 
of  the  citv  of  Los  Angeles  to  take  from  the 
Los  Angeles  river  all  of  the  waters  of  the 
river  to  the  extent  of  its  reasonable  domes- 
tic and  municipal  needs  was  based  on  ttie 
Spanish  and  Mexican  law,  and  not  on  the 
charters  of  the  city  of  Los  Angeles.  The 
validity  of  the  statutes,  on  account  of  re- 
pugnancy to  the  Federai  Constitution,  was 
not  drawn  in  question  in  the  trial  court  nor 
in  the  supreme  court  of  the  state,  and  both 
courts  held  that  they  neither  granted  to  the 
city  nor  took  away  from  plaintiffs  in  error 
any  rights  or  property. 

Section  1249  of  the  Code  of  Civil  Proced- 
ure of  California  provided  that  for  the  pur- 
pose of  assessing  compensation  and  damages 
the  right  thereto  shomd  be  taken  to  have  ac- 
crued at  the  time  of  the  summons,  "and  its 
actual  value  at  that  date  shall  be  the  meas- 
ure of  compensation  for  all  property  to  be 
actually  taken,  and  the  basis  of  damans  to 
property  not  actually  taken,  but  injuriously 
affected." 

*The  validity  of  the  statute  under  the  state [88< 
Constitution  had  been  repeatedly  sustained 
by  the  state  courts,  and  those  courts  held 
that  the  value  referred  to  in  the  statute  was 
the  actual  value  at  that  date. 

Plaintiffs  in  error  asked  the  court  to 
charge  the  jury  that  the  date  of  estimatinff 
the  value  of  the  property  was  the  date  <3 
the  summons,  ana  the  supreme  court  held 
that  in  these  circumstances  they  could  not 
be  permitted  to  attack  the  condemnation 
statute  XLS  unconstitutional  so  far  as  related 
to  the  appraising  the  value  of  the  land  as 
provided. 

Moreover,  this  court  cannot  reverse  the 
decisions  of  state  courts  in  regard  to  ques- 
tions of  general  justice  and  equitable  con- 
siderations in  the  taking  of  property.  FaU» 
brook  Irrig.  Dist.  v.  Bradley,  164  U.  8.  112, 
41  L.  ed.  309,  17  Sup.  Ct.  Rep.  66. 

The  truth  is  there  is  nothing  in  this  rec- 
ord adequately  showing  that  the  state  courts 
were  led  to  suppose  that  any  claim  under 
the  Constitution  of  the  United  States  was 
made  by  plaintiffs  in  error,  or  that  any  rul- 
ing involved  a  decision  against  a  right  set 
up  by  them  under  that  instrument. 

In  Say  ward  v.  Denny,  158  U.  S.  180,  39 
L.  ed.  941,  16  Sup.  Ct  Eep.  777,  after  stat- 
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no,  tSl                           ScTPBEicB  Cocar  or  thk  Uirmo  Statxb.                     Oct.  Tbm, 

ing  the  contention  of  plaintiff  in  error  tliftt  reargument  April  S9, 1901.    Reargued  0»- 

the  effect  of  the  judgment  of  the  state  coart  tohi?r  18,  17,  1901.    Ordered  for  reargt^ 

was  "to  deprive  him  of  his  properfy  without  fnent  before  full  bench  November  10,  1909. 

due  process  of  law,  or  to  deny  him  the  equal  Reargued  December  15,  18, 1902.    Deoidti 

Srotection  of  the  laws,  and  amounted  to  a  February  tS,  190S. 
ecision  adverse  to  the  right,  privilege,  or 

immunity  of  plaintiff  in  error  under  the  .  ppE^L  from  the  Circuit  Court  d  Om 

Constitution,  of  being  protected  from  such  A  United  States  for  the  Northern  Dlstrirt 

deprivation  or  denial,"  we  said:     "But  it  of  Illinois  to  review  an  order  dismiaaing  « 

nowhere  affirmatively  appears  from  the  rec-  .^rft  of  habeas  corpus  to  inquire  into  a  de- 

ord  that  such  a  right  was  set  up  or  claimed  t^ntion  under  a  warran^charging  a  coospir- 

m  the  trial  court  when  the  demurrer  to  the  j^  ^„^  ,„tt^      tickets  tT be  earned 

complaint  was  overruled,  or  evidence  admit-  from  one  sUte  to  another.     Affirmed. 

ted  or  excluded,  or  instructions  given  or  re-  The  facts  are  stoted  in  the  opinion, 

fused,  or  in  the  supreme  court  in  disposing  ^^  ^^^^  Ilo.eiith.1  arguid  the  cauae^ 

of  the  rulings  below.    .         .    ^ye  are  not  ,„d  ^itj,  ^r.  Joseph  B.  DatM,  filed  a  brirf 

called  on  to  revise  these  views  of  the  pnn-  |^j.  apnellant                     *'»*«'"^»  "i^m  «*  "t*« 

dples  of  general  law  considered  applicable  ^he  t^t  of 'the  validity  of  a  statute  i.  it* 

to  the  case  in  hand.     It  is  enough  that  there  ,^i    „„  i  „^4.  ..„        «   /  "»  «.  ^wxuums  u  am 

is  nothing  in  the  record  to  indicate  that  the  '^  '  K?ji,"^L\VPP*'T*.'  ^^t!"^'  f°^  ?*» 

BtRtP  roiirta  wprp  \oA  t^  aiinnnm*  that  nlain-  ^,       Object  must  be  ascertained  by  detemnn- 

state  courts  were  lea  to  suppose  that  plain-  ^       whether  the  legitimate  end   souirbt   U 

tiff  in  error  claimed   protection  under  the  ,„uu.     ..                 *^iwiu»mc  ^u«   bvu|;uv   m 

Constitution  of  the  United  States  from  the  ^»VV.,   w^  Tl""   w      ^\Ti}^^^tJ^^^^; 

several  rulinffs   or  to  auanect  that  each  rul-  J^^^^  ^^  ^'  Hopkins,  118  U.  S.  366,  80  L. 

fSg  as  maKv'oh^dT^^^^  ^^20,  6  Sup   Ct   Rep.  1064;  If orpa^'.  L 

riijht   specially   set   up   under   that   instru-  ^J/,/'- ifo  if  b   akL  "^n  t     T'JJt  ^^a  ^ 

[821  liri^t.    *And  -we  may  add  that  the  decisions  ^^l^'  ^^^,  ,Y*  %\  ^^h  ^t  \'  "^^  ^^^'  ^^^T 

of  state  tribunals  in  respect  of  matters  of  ^\3^^'o}\    L^VJ^  S-"^^  I'  ^^»  ^,U- 

general  law  cannot  be  reviewed  on  the  the-  °-/J?'  i'^ ^,o^^\^j^ L^\T^^S*?  I'  ^J^' 

ory  that  the  law  of  the  land  is  violated  un-  ir®  ^'^-  Vr.\      T.*^^   ^'oL  "^"•^^^*^- 

less  their   conclusions   are   absolutely    free  ^^P'  ^^l:  \^  ^"P;  oo?JP-  \^^'  Bei^ton 

from  error  "  ^'  ^^^  ^orl\  92  U.  S.  259,  suh  nom.  Hendet' 

This  cas^  comes  within  the  rule  there  laid  *^V;  ^\'f'^!^*Jo  br^'^^aJ.  ^^  ^* 

down,  and   the  toHt  of  error  must  he  die-  ^-  ^*^*».  11  Pet;  103,  9  L  ed   648;  The  Pom- 

miMspd  senger  Cases,  7  How.  283,    12  L.  ed.   702; 

Re  Rapiei,  143  U.  S.  110,  36  L.  ed.  93,  12 

Mr.  Justice  MoKenna  took  no  part  in  ^up.  Ct.  Rep.  374. 

the  decision  of  this  case.  Ck)mmerce,  as  used  m  the  Constitution,  is 

restricted  to  commercial  intercourse. 

Oihhons  v.  Ogden,  9  Wheat,   i,  6  L.  ed. 

CTIARLES  F.  CHAMPION,  Appt,  23;    Trade-Mark  Cases,   100  U.  S.  95,  suh 

i),  nom.  United  States  v.  Steffens,  25  L.  ed.  550. 

JOHN  C.  AMES,  United  SUtes  Marshal.f  ^^«'*  J*"^  tangible  objects  that  are  not 

articles  of  commerce. 

(See  8.  C.  Reporter's  ed.  321-375.)  Austin  v.  State,  101  Tenn.  563,  50  L.  R. 

A.  478,  48  S.  W.  305. 

Interstate    commerce — regulation     by    Con-  A  railroad  ticket  is  not  an  article  of  com- 

gress — prohibition    of    traffic    in    lottery  merce.     A  railroad  ticket  is  not  merchan- 

tickets,  disc ;  it  is  only  a  receipt  or  voucher  for  the 

--.            -          -  ,  x^        ^.  ._  ^    -  pavment  of  the  passenger's  fare,  and  is  bat 

^LT/^X^r  hV^n^Ii^^'L***  '~"  "^^  ■'f^  evidence  of  the  intract  of  carriage  bet^-een 

to  another  by  an  express  company  engaaed  ^i.         •«       j                          j  i.u 

in  carrying  freight  and  packag^  from  st?te  the  railroad  company  and  the  passenger, 

to  state  is  interstate  commerce,  which  Con-  Ray.  Negligence  of  Imposed  Duties.  Pass. 

gress,  under  its  power  to  regulate,  may  pro-  Carr.  198,  199,  494,  495;  2  Beach,  Railways, 

hibit   by   making  It   an  offense   agalast   the  i  869 ;  Com.  v.  Wilson,  14  Phila.  384. 

United  States  to  cause  such  tickets  so  to  be  An  insurance  policy  is  not  an  article  of 

c*"i«<l-  commerce. 

[No.  2.]  Paul    V.    Virginia,    8    Wall.    168,    19    L. 

Argued  February  27,  28,  1901,     Ordered  for  ed.   357;    Hooper   v.   California,    155    U.   S. 

648,  39  L.  ed.  297,  5  Inters.  Com.  Rep.  610, 

tThls  case  Is  reported  by  the  Official  Reporter  15  Sup.  Ct.  Rep.  207 ;  yew  York  L.  /fit.  Co. 

imder  the  Utlc  "Lottery  Case."  v.  Cravens,  178  U.  S.  389,  44  L.  ed.   1116, 

Note.— On  the  power  of  Congress  to  regulate  ^^-,?"P*  ^*  ^^^P-  ^^2. 

eommcrce—see  notes  to  State  e»  rel.  Corwln  v.  The  business  of  an  interstate  mercantile 

Indiana   &  O.  Oil,   Gas,  ft  Mln.  Co,    (Ind.)    6  agency  is  not  commerce. 

L.  R.  A.  579:  Bollard  v.   Northern   P.  R.  Co.  State  v.  Morgan,  2  S.  D.  32,  48  N.  W.  S14. 

(Mont.)   11  L.  R.  A.  246;  Re  Wilson   (D.  C.)  The  loaning  of  money  by  foreign  corpora^ 

12  L.  R.  A.  624 ;  Gibbons  v.  Ogden,  6  L.  ed.  tions  engaged  in  that  business  is  not  a  mat- 

?4q®o.^'  ^'?^\^'''  ^«*^»"^'  «  L-  ^-  .U-  8  ter  of  intersUte  commerce. 

V.'U^T.rVsrL^tl'rZ'^^^^^^                ??  ,  ^^J- -  ^f-^-rg  American  Land  Mori^. 

Teleg.    Co.    32    L.    ed.    U.    8.    229:    Harmon   ▼.  ^^'  "*^  A**-   1*Y'  ^  ^'  }^  V^       ^.^     . 

Chicago,  37  L.  ed.  U.  S.  216 :  Cleveland,  C.  C.  The   protection  of  the  Constitution  dsm 

dk  St.  L.  B,  C\K  V.  Backus,  38  L.  ed.  U.  8.  1041  not  extend  to  lotteries,  games  of  ehanoe,  or 

S9S  188  v.  & 


ifOi,  Champion  v.  Ames. 

•peculation.    These  may  be  interstate  gam-  Ct.   Rep.  207;    A'etr  York  L.    Ina.    Co,    T. 

tuing,  but  are  not  commerce.  Cravens,  178  U.  S.  389,  44  L.  ed.  1116,  20 

Prentice  &    Egan,    Commerce    Clause   of  Sup.  Ct.  Rep.  962. 

I^ed.  Const,  p.  55.  If  the  power  to  regulate  interstate  com- 

Mr.  mrUliam  D.  Guthrie  also  argued  merce  applied  to  all  the  incidents  to  which 

^because  and  filed  a  brief  for  appellant:  said  commerce  might  give  rise,  and  to  all 

The   suppression   of   lotteries   or   of   any  contracts  which  might  be  made  in  the  course 

other  harmful  business  is  essentially  an  ex-  of  its  transaction,  that  power  would  embraoe 

ereise  of  the  police  power,  exclusively  with-  the  entire  sphere  of  mercantile  activity  in 

in  the  domain  of,  and  expressly  reserved  to,  any  way  connected  with  trade  between  the 

the  severaJ  states.  states,  and  would  exclude  state  control  over 

Re  Rahrer,  140  U.  8.  545,  sub  nom.  Wil-  many  contracts  purely  domestic  in  their  na- 

kerstm  v.  Rahrer,  35  L.  ed.  572,  11  Sup.  Ct  ture. 

Rep.  865;  United  States  v.  E.  C.  Knight  Co.  Hooper  v.  California,   155  U.  S.  648,  39 

156  U.  S.  1,  39  L.  ed.  325,  15  Sup.  Ct.  Rep.  L.  ed.  297,  5  Inters.  Com.  Rep.  610,  16  Sup. 

249.  Ct.  Rep.  207. 

There  is  no  such  thing  as  a  Federal  po-  "Commerce"    is    not    the    equivalent    or 

lice  power,  except  in  respect  of  those  specific  synonym  of  "intercourse,'  but  is  synonymous 

subjects  delegated  to  Congress.  with  "commercial  intercourse.'' 

M'Culloch  V.  Maryland,  4  Wheat  316,  4  Gibbons  v.  Ogden,  9  Wheat.  1,  6  L.  ed.  23. 

L.  €^.  579;  License  Cases,  5  How.  504,  12  L.  The  Constitution    "neither   changes   with 

ed.    256;    Trade-Mark  Cases,   100  U.  S.  82,  time,  nor  does  it  in  theory  bend  to  the  force 

»vh    nom.   United  States  v.  Steffens,  25  L.  of  circumstances." 

ed.   550.  Ea  parte  Milligan,  4  Wall.  2,  18  L.  ed.  281 ; 

Congress    cannot    conclusively    determine  Re  Debs,  158  U.  S.  564,  39  L.  ed.  1092,  15 

whn.t  is  or  what  is  not  an  article  of  com-  Sup.  Ct.  Rep.  900. 

itterce.     That  inquiry  is  essentially  judicial.  We  are  not  at  liberty  to  give  the  provi- 

I^iccnsc  Coses,  5  How.  504,  12  L.  ed.  256.  sions  of  the  Constitution  new  meanings  be- 

Oongress  does  not  possess  the  power  to  cause  of  considerations  of  expediency.  If 
prevent  the  transportation  in  other  ways,  we  could,  then  "there  is  no  power  which  may 
a»  merchandise,  of  matter  which  it  excludes  not,  by  this  mode  of  construction,  be  con- 
front the  mails.  ferred  on  the  general  government  and  denied 

iCx  parte  Jackson,  96  U.  S.  727,  24  L.  ed.  to  th^  states.'^ 

877  ;  Re  Rapier,  143  U.  S.  110,  36  L.  ed.  93,  Passenger  Cases,  7  How.  283,   12  L.  ed. 

12    Sup.  Ct  Rep.  374.  702 ;  Ex  parte  Wells,  18  How.  307,  15  L.  ed. 

A  conviction  under  a  statute  of  Virginia  421. 

for    selling  lottery  tickets  for  the  national  The    power  of  Congress    over    commerce 

lottery  authorized  by  the  act  of   Congress  with  foreign  nations  and  the  Indian  tribes 

of    ^lay  4,  1812,  has  been  sustained.  is  conclusive  and  absolute. 

C/o/ien  v.  Virginia,  6  Wheat.  264,  5  L.  ed.  United  States  v.  43  Gallons  of  Whiskey, 

257.  93   U.   S.    188,   sub  nom.   United  States  v. 

If  the  lottery  tickets  had  been  deemed  ar-  Lariviere,  23  L.  ed.  846. 

ticlea  of  commerce,  obviously  the  Virginia  While  commercial  reprisals  may  be  neces- 

s<?t  would  have  been  invalid  ajs  a  regulation  sary  as  national  expedients,  such  considera- 

of  commerce.  tions  can  never  be  permitted  to  govern  the 

Welton  V.  Missouri,  91  U.  S.  275,  23  L.  action  of  Congress  in  regulating  commerce 

^-  347;  Webber  v.  Virginia,  103  U.  S.  344,  among  the  several  states. 

26  L.  ed.  565.  2    Tucker,    Const    528-533 ;     Groves    T. 

Insurance  policies  are  essentially  wagers.  Slaughter,  15  Pet  449,  10  L.  ed.  800;  Pa«- 

■nd  constitute   aleatory   contracts   substan-  senger  Cases,  7  How.  283,  12  L.  ed.  702. 

*jj«l*y  the  same  as  the  contract  of  lottery.  Indeed,  the  clause  guarantying  the  priv- 

'^th  forms  of  contract  depend  upon  chance  ileges  and  immunities  of  citizens  would  prob- 
and uncertain  events,  and  in  principle  can-  ably  be  held  to  nullify  any  such  attempt  of 

not  be  distinguished  in  their  nature.  Congress. 

1  Pothier,  Obligations,    Evans's    Transl.  Passenger  Cases,  7   How.  492,   12  L.  ed. 

PP  9-10;   Louisiana  Civil  Code,  act   1776;  789.  Crandall  v.  Nevada,  6  Wall.  35,  18  L. 

fc^cno^'  o^f^oQ^^^^'i^xV^-  ?•  ^^^  «^-  745;  Slaughter-house  Cases,  16  Wall.  86, 

V^ansl.  1899,  pp.  230-232;   1  May,  Ins.  4th  21  L    ed    394 

t^u  ^ '\?Vt  o^^^^'^\v^^''~^^l<.  ^w "  The  insurance  cases  present  a  striking  ex- 

^kJ^IJ^:^' '  I?     "'^^TaI'  ^"l'-  ^"^Pl«  of  the  difference  in  the  nature  of  the 

HP-  i^9-232;  Anson,  Contr.  2d  Am.  ed.  pp.  *^       .              1  a     •  i.      j.  x                            j 

p2.  233;  Angell,  Fire  &  Life  Ins.  pp.   12,  f^^^f"^  ^  '^^^"l^^  interstate  commerce  ajid 

};  1  Joyce,  Ins!   §§  2.  7 ;    Emerigon,  Ins.  foreign  commerce. 

jWedith's  Transl.  p.   13;   Richards,  Ins.  5  ^^^^^  ^'  ^*^^"'%8  ^*^ '.i x?' i^^  ^^ 

20.                              r         »                    »  357 .  //oop^.  y   (jaUfornxa,  155  U.  S.  648,  39 

,  The  issuing  of  insurance  policies  in  New  L.  ed.  297,  5  Inters.  Com.  Rep.  610,  15  Sup. 

'ork  and  sending  them  to  Virginia,  to  be  Ct.   Rep.   207 ;    New  York  L.    Ins.    Co,    v. 

^hpre  delivered  to  the  insured  on  payment  Cravens,  178  U.  S.  389,  44  L.  ed.  1116,  20 

^'  premium,  is  not  interstate  commerce.  Sup.  Ct.  Rep.  962. 

/W  V.  Virginia,  8  Wall.   168,  19  L.  ed.  The  whole  power  to  regulate  every  form 

3>";  Hooper  v.  California,  155  U.  S.  648,  39  of    relations   and    intercourse  with   foreign 

^  ed.  297,  6  Inters.  Com.  Rep.  610,  15  Sup.  countries  resides  in  the  sovereign  national 
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power  created  by  the  Constitution  of  the 
United  States. 

Head  Money  Cases,  112  U.  S.  580,  sub 
nom,  Edye  v.  Robertson,  28  L.  ed.  798,  5 
Sup.  Ct.  Rep.  247 ;  The  Federalist,  9  Hamil- 
ton's Works,  Lodge's  ed.  pp.  250,  258,  262. 

In  the  case  of  internal  or  interstate  com- 
merce, the  only  power  Ck>ngress  exercises  is 
that  expressly  delegated ;  and  that  power  is 
hedged,  in  and  circumscribed  by  the  local  po- 
lice and  municipal  powers  expressly  reserved 
to  the  states.  It  may,  therefore,  be  conceded 
that  Congress,  under  the  plenary  power  to 
regulate  our  relations  with  foreign  countries, 
may  well  exclude  persons,  commodities,  or 
printed  matter  of  any  nature  whatsoever, 
whether  or  not  relating  to  or  connected  with 
commerce.  But  no  one  would  seriously  sug- 
gest that  any  class  of  American  citizens 
could  be  excluded  or  deported  under  the  same 
power  which  enables  Congress  to  exclude  or 
deport  aliens. 

'United  States  v.  Wong  Kim  Ark,  169  U. 
S.  649,  42  L.  ed.  890,  18  Sup.  Ct  Rep.  456. 

Assistant  Attorney  General  Beck  argued 
the  cause  and  filed  a  brief  for  appellee : 

The  purpose  of  the  f  ramers  of  the  Federal 
Constitution  clearly  was  to  empower  Con- 
gress *'to  legislate  in  all  cases  to  which  the 
separate  states  are  incompetent,  or  in  which 
the  harmony  of  the  United  States  may  be  in- 
terrupted by  the  exercise  of  individual  leg- 
islation.'' 

2  Madison  Papers,  859. 

It  seems  to  be  the  clear  meaning  of  the 
Constitution  that  the  words  "to  regulate 
commerce"  include  the  regulation  of  migra- 
tion of  persons,  irrespective  of  their  relations 
to  things  in  commerce. 

Tucker,  Const,  p.  525. 

The  transit  of  individuals  from  state  to 
state  is  interstate  commerce. 

Gibbons  v.  Ogden,  9  Wjieat.  1,  6  L.  ed.  23; 
Passenger  Cases,  7  How.  282,  12  L.  ed.  702; 
Mobile  County  v.  Kimball,  102  U.  S.  691, 
26  L.  ed.  238 ;  Gloucester  Ferry  Co.  v.  Penn- 
sylvania, 114  U.  S.  196,  29  L.  ed.  158,  1 
Inters.  Com.  Rep.  382,  5  Sup.  Ct.  Rep.  826; 
Piokard  v.  Pullman  Southern  Car  Co.  117 
U.  S.  34,  29  L.  ed.  785,  6  Sup.  Ct  Rep.  635; 
Covington  d  C.  Bridge  Co.  v.  Kentucky,  154 
U.  S.  204.  38  L.  ed.  962,  4  Inters.  Com.  Rep. 
649,  14  Sup.  Ct.  Rep.  1087. 

Indeed,  neither  the  transit  of  individuals 
nor  the  transportation  of  goods  is  essential 
to  commerce.  The  mere  transmission  of  in- 
telligence is  also  commerce. 

Pensacola  Teleg.  Co.  v.  Western  U.  Teleg. 
Co.  96  U.  S.  1,  24  L.  ed.  708;  Western  U. 
Teleg.  Co.  v.  Pendleton,  122  U.  S.  347,  30  L. 
ed.  il87,  1  Inters.  Com.  Rep.  306,  7  Sup.  Ct 
Rep.  1126;  Rattcrman  v.  Western  U.  Teleg. 
Co.  127  U.  S.  411,  32  L.  ed.  229,  2  Inters. 
Com.  Rep.  59,  8  Sup.  Ct  Rep.  1127;  Leloup 
v.  Port  of  Mobile,  127  U.  S.  640,  32  L.  ed. 
311,  2  Inters.  Com.  Rep.  134,  8  Sup.  Ct  Rep. 
1380. 

The  mere  transit  of  persons  arriving  at 
our  ports  of  entry  is,  without  reference  to 
traffic,  the  subject  of  congressional  regula- 
tion, because  it  is  commerce. 

New  York  v.  Compagnie  Generate  Trans- 
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atlantique,  107  U.  S.  59,  27  L.  ed.  383,  2 
Sup.  Ct.  Rep.  87;  Head  Money  Cases,  112  U. 
S.  580,  sub  nom.  Edye  v.  Robertson,  28  L.  ed. 
798,  5  Sup.  Ct  Rep.  247 ;  Henderson  v.  New 
York,  92  U.  S.  259,  sub  nom.  Henderson  v. 
Wickham,  23  L.  ed.  543 ;  Nishimura  Ekin  t. 
United  States,  142  U.  S.  651,  35  L.  ed.  1146, 
12  Si]q>.  Ct  Rep.  336. 

The  same  must  be  true  of  the  transit  of 
persons  from  state  to  state,  assuming  that 
foreign  commerce  is  the  same  as  interstate 
commerce,  with  the  exception  of  the  locus 
in  quo. 

Gibbons  ▼.  Ogden,  9  Wheat  228,  -6  L.  ed. 
77. 

The  power  to  regulate  commerce  among 
the  several  states  is  granted  to  Congress  in 
terms  as  absolute  as  is  the  power  to  regulate 
commerce  with  foreign  nations. 

Brown  v.  Houston,  114  U.  S.  630,  29  L. 
ed.  260,  5  Sup.  Ct.  Rep.  1091;  Bowman  v. 
Chicago  d  N.  W.  R.  Co.  126  U.  S.  482,  31  L. 
ed.  706,  1  Inters.  Com.  Rep.  823,  8  Sup.  Ct. 
Rep.  689,  1062;  Crutcher  v.  Kentucky,  141 
U.  S.  47,  35  L.  ed.  649,  11  Sup.  Ct.  Rep.  851 : 
Pittsburg  d  S.  Coal  Co.  v.  Bates,  150  U.  S. 
587,  39  L.  ed.  544,  5  Inters.  Com.  Rep.  30,  15 
Sup.  Ct.  Rep.  415. 

The  carriage  of  things  for  hire  from  state 
to  stata  by  any  means  of  transportation  is 
commerce. 

Gibbons  v.  Ogden,  9  Wheat.  1,  6  L.  ed.  23. 

The  judicial  department  of  the  govern- 
ment should  not  review  the  declaration  of 
the  legislative  branch  as  to  the  coiiiniercial 
character  of  a  lottery  ticket. 

Leisy  v.  Hardin,  135  U.  S.  100,  34  L.  ed. 
128,  3  Inters.  Com.  Rep.  36,  10  Sup.  Ct.  Rep. 
681:  Re  Rahrer,  140  U.  S.  54.5,  sub  nam. 
Wilkerson  v.  Rahrer,  35  L.  ed.  572,  11  Sup. 
Ct.  Rep.  865. 

The  only  test  as  to  whether  a  given  article 
is  an  article  of  commerce  is  whether  it  is. 
or  hajB  been,  customarily  the  subject  of  pur^ 
chase  and  sale;  and  this  must  be  determined 
by  considering  whether  such  an  article  is 
recognized  as  a  subject  of  purchase  and  sale 
by  the  commercial  world. 

Schollenbei'ger  v.  Pennsylvania,  171  U.  S. 
1,  43  L.  ed.  49,  18  Sup.  Ct.  Rep.  757. 

It  is  a  great  mistake  to  suppose  that  a 
lottery  ticket  conveyed  no  right  of  action  or 
property  interest  Whatever  is  the  present 
effect  of  restrictive  l^islation  upon  such 
commercial  commodities,  they  formerly  coa- 
veyed  unquestioned  property  rights  which 
could  be  enforced  in  courts  of  law. 

Clark  V.  Washington,  12  Wheat.  40,  6  L. 
ed.  544. 

The  commercial  power  of  the  Union  can 
extend  to  written  instruments,  where  they 
affect  or  are  instruments  of  the  purchase 
and  sale  of  property  interests. 

Almy  V.  California,  24  How.  169,  10  L.  ed. 
644;  Woodruff  v.  Parham,  8  Wall.  123,  19 
L.  ed.  382;  Fairbank  v.  United  States,  181 
U.  S.  283,  45  L.  ed.  862,  21  Sup.  Ct.  Rep.  648. 

In  reading  the  court's  opinion  upon  the  in- 
surance cases,  the  question  actually  pre- 
sented to  the  court  must  be  kept  in  mind. 

Woodruff  V.  Parham,  8  Wall.  123,  19  K 
ed.  382. 

188  U.S. 


19Q2.                                                Champion  v.  Aioa.  821,  823 

A  careful  examination  of  all  of  these  cajses  for  which   Goneress  may  prohibit  are  not 

^nX\  disclose  the  fact  that  each  of  them  was  reviewable  by  u\c  courts. 

predicated  upon  the  fact  that  the  nuchod  of  M*Culloch  y.  Maryland,  4  Wheat  316,  4 

transacting  the  business  made  the  transac-  L.  ed.  579. 

^ons  intrastate,  and  not  interstate.  Congress,  having  an  express  and  unlim- 

Hooper  v.  California,  155  U.  S.  648,  39  L.  ited  power  to  regulate  interstate  commerce, 

«d.  297,  5  Inters.  Com.  Rep.  610,  15  Sup.  Ct.  may  do  so  without  having  its  reasons  ques- 

Hep.  207;  Paul  v.  Virginia,  8  Wall.  168,  19  tioned. 

Im  ed.  367 ;  Allgeyer  v.  Loui9iana,  165  U.  S.  Doyle  v.   Continental  Jna.  Co.  94  U.  SL 

678,  41  L.  ed.  832,  17  Sup.  Ct  Rep.  427.  535,  24  L.  ed.  148. 

The  power  to  prohibit,  as  a  regulation  of  ^ 

trade,   is  absolute   except  where  expressly  Mr.  Justice  Hmrlaa  delivered  the  opin- 

limited  by  other  sections  of  the  Constitu-  ion  of  the  court: 

lion.  ^6  genera]   question  arising  upon  this 

Gibbons  ▼.  Ogden,  9  Wheat.  1,  6  L.  ed.  23 ;  appeal  involves  the  constitutionality  of  the 

IfiMrahall  Field  A  Co,  v.  Clark,  143  U.  S.  1«*  section  of  the  act  of  Congress  of  March 

fi40,  36  L.  ed.  294,  12  Sup.  Ct.  Rep.  496 ;  2d,  1895,  chap.  191,  entitled  "An  Act  for  the 

AtEdyston  Pipe  d  Steel  Co.  v.  United  Statee,  Suppression  of  Lottery  Traffic  through  Na- 

irs    U.  S.  211,  44  L.  ed.   136,  20  Sup.  C*t  tional   and    Interstate   Commerce   and   the 

Rep.  96;  Re  Rahrer,  140  U.  8.  645,  aub  nom,  ^osM  Service,  Subject  to  the  Jurisdiction 

)^'iiker8on  v.  Rahrer,  35  L.  ed.  572,  11  Sup.  '^^  Lows  of  the  United  States."    28  Stat 

Ct.    Rep.  865.  at  L.  963,  U.  S.  Comp.  Stat.  1901,  p.  3178. 

Oongress  under  its  power  to  regulate  com-  Th«  appeal  was  from  an  order  of  the  cir- 

inei-ce  with  the  Indian  tribes  may  exclude  c^i*   court   of   the    United    States   for   the 

any  selected  article  from  such  commerce  as  northern   district   of   Illinois  dismissing   a 

deleterious.  ^^^^  ^^  habeas  corpus  sued  out  by  the  ap- 

CJnited  States  v.  HolUday,  3  Wall.  407,  18  Pliant  Champion,  who  in  his  apnlicati<m 

L.    «i.  182;   United  States  v.  J,A  Gallons  of  complained   that  he  was  restrained  of  hit 

"W^Hiskev,   108  U.  S.  491,  27  L.  ed.  803,  2  V^^l  ^1  the  Marshal  of  the  United  States 

Sup.  a.  Rep.  906;  United  States  v.  Le  Bris,  »?  ^VJ^*^*^^*  *^^«  Constitution  and  laws  of 

121  U.  8.  278,  30  L.  ed.  946,  7  Sup.  Ct.  Rep.  the  United  States. 

804;  Sarlls  v.  United  States.  152  U.  S.  570,  ^ .  Mt  appears  that  the  accused  was  under  m.[SM] 

SS    L.  ed.  556,  14  Sup.  Ct.  Rep.  720;  United  t^^^J^^  ^J^^  district  court  of  the  United 

St^strs  V.  Mayrand,  154  U.  S.  652,  and   18  States  for  the  northern  district  of  Texas  far 

L-    ^.  690,  14  Sup.  Ct.  Rep.  1212.  *  conspiracy  under  §  6440  of  the  Revised 

States  have  undertaken  in  the  interests  of  Stetues  (U.  S.  Comp.  Stet  1901,  p.  3676), 

tlie  public  health  to  exclude  importations  providiM  that  "if  two  or  more  persons  c^ 

of     a  certain  kind   from  other  stotes,  and  fP*'«  ®!r*|^^i^,*^^°*V*  "^  ^^f^  ^J?^ 

t>i€-ir  legislation  has  been  held  by  this  court  the  United  Stetes,  or  to  defraud  the  United 

to   )»  unconsUtutional.  States  in  any  manner  or  for  any  purpose, 

^^  Hannibal  d  St.  J.  R.  Co.  v.  Husen,  95  ?°^  one  or  more  of  such  parties  dp  any  act 

U.   8.  465,  24  L.  ed.  527 ;  Minnesota  v.  W-  Jj  «^^.  *^?  ^^J^J*  ^^  *?«  "^"7  n*?"' ,?" 

•J^^.  136  U.  S.  313,  34  L.  ed.  455,  3  Inters.  S®  P*"^*®*  to  »uch  conspira^  shall  be  lia- 

Cotn.  Rep.  185,  10  Sup.  a.  Rep.  862;  BHm-  We  to  a  penalty  of  not  less  than  one  thou- 

2«'-r  V.  Rtbman,  138  U.  8.  78,  34  L.  ^d.  862,  ^  ^""1}^  *°?  P^^  "^""J^  than  ten  thou- 

2    Inters.  Com.  Rep.  485,  11  Sup.  a.  Repl  ff*^  f^^^*"'  *°,1  ^  imprisonment  not  mm 

?13;   Voighi  v.  Wnght,   Ul  US.   62,  35  ^^5?  *'"'' ^^^^aI,    .  nu-              a 

^    ed.  638,  11  Sup.  Ct  Rep.  855.  He  was  arrested  at  Chicago  under  a  war- 

_  These  laws  were  not  held  to  be  void  be-  j;*°*  bjaed  upon  a  complaint  in  writing,  un- 

^*^se  they  in  effect  levied  toxes  unon  im  ^^^  ^^^'  charging  him  with  conspinng  with 

port*,  fr^i  14-  I'a  «r«ii  .<^fi^  ♦!»«*  *u^      ^  others,  at  Dallas,  in  the  northern  district  of 

!^.  '^w;  lor  it  is  well  settled  that  the  word  fr^^«„    x^  ^»/^«,«,A  *i,^  ^^^no^  ^^^^...^^wwi  t^ 

.*»»iporte"  in   the  Constitution   refers  only  ,^tf'^*L      TT^Qn«®  ""S^^  *!S??T^i" 

^.  articles  brought  in  from  foreign  coun-  ^**^  *^^^  ^  ^*  1896;  and  the  object  of  the 

tries  arrest  was  to  compel  his  appearance  in  th« 

Ia\^^^  /'♦..—   K  -a        eA>i    to  T      J   «^«  Federal  court  in  Texas  to  answer  the  indici- 

M^o^    *  ^  rf*\^  ^""r^Pr^;  IL^-t'^V^^^V  ment  against  him. 

^oodru/f  V.  ParKam,%  Wall.  123    19  L.  ed.  The  1st  secUon  of  the  act  of  1896,  upon 

l!  L^?.^  V.  JIoiwiTon,  114  U.  S.  622,  29  which  the  indictment  was  based,  is  as  lol- 
^  ed.  257,  6  Sup.  Ct  Rep.   1091;   Coe  v.  lows:     "8    1/ That   any   person   who  shall 
^oZ,  116  U.  S.  517,  29  L.  ed.  715,  6  Sup.  cause    to   be    brought    within    the    United 
y-'  Rep.  475 ;  Pittsburg  d  S.  Coal  Co.  v.  States  from  abroad,  for  the  purpose  of  dia- 
^isiana,    166  U.   S.   690,   39   L.  ed.   644,  posing  of  the  same,  or  depowted  in  or  car- 
^  liters.  Com.  Rep.  18,  15  Sup.  Ct  Rep.  459.  ried  by  the  mails  of  the  United  States,  or 
the  Sherman  anti-trust  law  is  in  itself  carried  from  one  state  to  another  in  the 
^  prohibition,  pro  tanto,  of  commerce,  but  United  Stetes,  any  paper,  certificate,  or  in- 
^^  constitutionality  has  been  affirmed.  strument  purporting  te  be  or  represent  a 
United  States  v.  Joint  Traffic  Asso.  171  ticket,  chance,  share,  or  interest  in  or  de- 
^-  8.  506,  43  L.  ed.  269,  19  Sup.  Ct.  Rep.  26.  pendent   upon  the   event   of   a   lottery,  so- 
The  power   to   regulate    interstete   com-  called  gift  concert,  or  similar  enterprise,  of- 
feree being  an  express  power,  with  no  ex-  fering  prizes  dependent  upon  lot  or  chance, 
P^eas  restrictions  on  the  prohibition  of  inter-  or  shall  cause   any  advertisement  of  such 
>Ute  traffic  in  a  given  article,  the  purposes  lottery,   so-called   gift  concert,   or   similar 
188  U.  8.  485 
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enterprise,  ofTering  prizes  dependent  upon 
lot  or  chance,  to  be  brought  into  the  United 
States,  or  deposited  in  or  carried  bv  the 
mails  of  the  United  States,  or  transferred 
f  roin  one  state  to  another  in  the  same,  shall 
be  punishable  in  [for]  the  first  offense  by 
imprii*onment  for  not  more  than  two  years, 
or  by  a  fine  of  not  more  than  $1,000,  or 
both,  and  in  the  second  and  after  offenses  by 
such  imprisonment  onlv."  28  Stat,  at  L. 
D63.  U.  S.  Comp.  Stat.  1901,  p.  3178. 

The  indictment  charged,  in  its  first  count, 
that  on  or  about  the  Ist  day  of  February 
A.  D.  1899,  in  Dallas  county,  Texas,  "C.  F. 
Champion,  alias  W.  W.  Ogden,  W.  F.  Cham- 

[323]pion,  and  *Charle8  B.  Pajrk  did  then  and 
there  unlawfully,  knowingly,  and  felonious- 
ly conspire  together  to  commit  an  offense 
against  the  United  States,  to  wit,  for  the 
purpose  of  disposing  of  the  same,  to  cause 
to  be  carried  from  one  state  to  another  in 
the  United  States,  to  wit,  from  Dallas,  in 
the  state  of  Texas,  to  Fresno,  in  the  state  of 
California,  certain  papers,  certificates,  and 
instruments  purporting  to  be  and  repre- 
senting tickets,  as  they  then  and  there  well 
knew,  chances,  shares,  and  interests  in  and 
dependent  upon  the  event  of  a  lottery,  offer- 
ing prizes  acpcndent  upon  lot  and  chance, 
that  18  to  say,  caused  to  be  carried,  as  afore- 
said, for  the  purpose  of  disposing  of  the 
same,  papers,  certificates,  or  instruments 
purporting  to  be  tickets  to  represent  the 
chances,  snares,  and  interests  in  the  prizes 
which  by  lot  and  chance  might  be  awarded 
to  persons,  to  these  grand  jurors  unknown, 
who  might  purchase  said  papers,  certifi- 
cates, and  instruments  representinfi;  and 
purporting  to  be  tickets,  as  aforesaid,  with 
the  numbers  thereon  shown  and  indicated 
and  ])rinlc>(l,  which  by  lot  and  chance  should, 
on  a  certain  day,  draw  a  prize  or  prizes  at 
the  purported  lottery  or  chance  company, 
to  wit,  at  the  purported  monthly  drawing 
of  the  so-called  Pan-American  Lottery  Com- 
pany, which  purported  to  draw  monttily  at 
Asuncion.  Paraguay,  which  said  Pan-Amer- 
ican Lottery  Company  purported  to  be  an 
enterprise  offering  prizes  dependent  upon 
lot  and  chance,  the  specific  method  of  such 
drawing  being  unknown  to  the  grand  jurors, 
but  which  said  papers,  certificates,  and  in- 
struments purporting  to  be  and  represent- 
ing tickets  upon  their  face  purporting  to  be 
entitled  to  participation  in  the  drawing  for 
a  certain  capital  prize  amounting  to  the 
sum  of  $32,000,  and  which  said  drawings  for 
said  capital  prize,  or  the  part  or  parts 
thereof  allotted  or  to  be  allotted  in  conform- 
ity with  the  scheme  of  lot  and  chance,  were 
to  lake  place  monthly,  the  manner  and  form 
of  which  is  to  the  grand  jurors  unknown, 
but  that  said  drawing  and  lot  and  chance 
by  which  said  prize  or  prizes  were  to  be 
drawn  was  purported  to  hie  under  the  super- 
vision and  direction  of  Enrig^ue  Montes  de 
Leon,  manager,  and  Bernardo  Lopez,  inter- 
vener, and  which  said  papers,  certificates, 
and  inftrumenta  purporting  to  be  tickets  of 
the    said    Pan-American   Lottery    Company 

[324  J  were  so  divided  as  "to  be  called  whole,  half, 
yuarter,  and  eighth  tickets,  the  whole  tifk- 
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eta  to  be  sold  for  the  sum  of  $2,  the  bal 
tickets  for  the  sura  of  $1,  the  quarter  tick 
ets  for  the  sum  of  50  cents  and  the  eifl^ 
tickets  for  the  sum  of  25  cents." 

The  indictment  further  charged  that  *% 
pursuance  to  said  conspiracy,  and  to  effee 
the  object  thereof,  to  wit,  for  the  purpose  o 
causing  to  be  carried  from  one  state  to  ad 
other  in  the  United  States,  to  wit,  from  tin 
state  of  Texas  to  the  state  of  Califondi 
aforesaid,  for  the  purpose  of  disposing  o 
the  same,  papers,  certificates,  and  iostm 
meuts  purporting  to  be  and  representiiii 
tickets,  chances,  and  shares  and  interests  ii 
and  dependent  upon  lot  and  chance,  ai 
aforejMiid,  as  they  then  and  there  well  iamm 
said  W.  F.  Champion  and  Charles  B.  Pari 
did  then  and  there,  to  wit,  on  or  about  tin 
day  last  aforesaid,  in  the  year  1899,  in  tlv 
county  aforesaid,  in  the  Dallas  division  o 
the  northern  district  of  Texas  aforesaid,  ua 
lawfully,  knowingly,  and  feloniously,  f« 
the  purpose  of  being  carried  from  one  atat 
to  another  in  the  United  States,  to  wit,  Iroa 
Dallas,  in  the  state  of  Texas,  to  Fresoo,  ii 
the  state  of  California,  for  the  purpose  a 
disposinj^  of  the  same,  deposit  and  cause  U 
be  deposited  and  shipped  and  carried  witi 
and  by  the  Wells-Fareo  Express  Company 
a  corporation  engaged  in  carrying  frei^ 
and  packa^s  from  station  to  sbition  aloii| 
and  over  lines  of  railway,  and  from  Dallai 
Texas,  to  Fresoo,  California,  for  hire,  on 
certain  box  or  package  containing,  amooi 
other  things,  two  whole  tickets  or  pi^pers  oi 
certificates  of  said  purported  Pan-Amerieaj 
Lottery  Company,  one  of  which  said  wholi 
tickets  is  hereto  annexed  hj  the  grand  jun 
to  this  indictment  and  made  a  part  hereof.' 

It  thus  appears  that  the  carrying  in  thfc 
ca^e  was  by  an  incorporated  express 
pany,  engaged  in  transporting  freight 
packages  from  one  state  to  another. 

The  commissioner  who  issued  the  wanas 
of  arrest,  having  found  that  there  was  prob 
able  cause  to  believe  that  Cbampioo  wai 
guilty  of  the  offense  charged,  ordered  tha) 
he  give  bond  for  his  appearance  for  trial  ii 
the  district  court  of  the  United  States  foi 
the  northern  district  of  Texas,  or  in  def^uft 
thereof  to  be  committed  to  jail.  HaTi^i 
declined  to  give  the  required  bond  the  aa 
cu9ed  was  taken  into  custody.  Rct.  Stat 
S  1014  (U.  S.  Comp.  Stat.  1901,  p.  718) 
'Thereupon  he  sued  out  the  preseiDt  writ  ^ 
hal>eas  corpus  upon  the  theory  that  the  ao 
of  1895,  under  which  it  was  proposed  to  tli 
him,  was  void,  under  the  Constitution  of  fl! 
United  States. 

Tlie  appellant  insists  that  the  carryiM  o 
lotter}'  tickets  from  one  state  to  anoBw 
state  by  an  express  company  engaged  li 
carrying  freight  and  packages  from  siata  t 
state,  although  such  tickets  may  be  aoa 
tained  in  a  box  or  package,  does  not  eoarti 
tute,  and  cannot  by  any  act  of  Oongrssa  b 
legally  made  to  constitute,  eommeroe  aaidm 
the  states  within  the  meaning  of  the  davi 
of  the  Constitution  of  the  United  State 
providing  that  Congress  shall  have 
"to  regulate  commerce  with  ^foreign 
and  among  the  several  states,  as^  with  tki 
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Indian  tribes;"  consequently,  that  Congress 
cannot  make  it  an  offense  to  cause  such 
'tickets  to  be  carried  from  one  state  to  an- 
other. 

The  govermnent  insists  that  express  com- 
panies, when  enffa^ed,  for  hire,  in  the  busi- 
ness of  transporxation  from  one  state  to  an- 
other, are  instrumentalities  of  commerce 
among  the  states;  that  the  carrying  of  lot- 
'taj  tickets  from  one  state  to  another  is 
commerce  which  Congress  may  regulate; 
and  that  as  a  means  of  executing  the  power 
to  regulate  interstate  commerce  Congress 
niay  make  it  an  offense  against  the  United 
States  to  cause  lottery  tickets  to  be  carried 
from  one  state  to  another. 

The  <]ue8tions  presented  by  these  oppodng 
ocmtentions  are  of  great  moment,  and  are 
«n titled  to  receive,  as  they  have  received,  the 
most  careful  consideration. 

'What  is  the  import  of  the  word  "com- 
nerce"  as  used  in  the  Constitution?  It  is 
Do^  defined  by  that  instrument.  Undoubt* 
Mlly,  the  carryii^  from  one  state  to  another 
^  independent  carriers  of  things  or  com- 
n^odities  that  are  ordinary  subjects  of  traf- 
&c,  and  which  have  in  themselves  a  recog- 
nxzed  value  in  money,  constitutes  interstate 
covnmerce.  But  does  not  commerce  among 
tK»e  se^'eral  states  include  something  more? 
I^ocs  not  the  carrying  from  one  state  to  an- 
ojtlier,  by  independent  carriers,  of  lottery 
tlolcets  that  entitle  the  holder  to  the  pay- 
Kiient  of  a  certain  amount  of  money  therein 
specified  also  constitute  commerce  among 
tHe  states? 

It  is  contended  by  the  parties  that  these 
^JL^cstioos  are  answered  in  the  former  deci- 
isa.on8  of  this  court,  the  government  insisting 
til  at   the    principles    heretofore    announced 
»^*pport  its  position,  while  the  contrary  is 
confidently  asserted  by  the  appellant.     This 
Oiftakes  it  necessary  to  ascertain  the  import 
of    such  decisions.     Upon   that  inquiry   we 
*^ow  enter,  premising  tnat  some  propositions 
Y^^  advanced  in  argument  that  need  not 
*>^  considered.     In  the  examination  of  for- 
mer judgments  it  will  be  best  to  look  at  them 
•'^njewhat  in  the  order  in  which  they  were 
^Wiered.    When   prior   adjudications   have 
**en  thus  collatea  the   particular  grounds 
^pon  which   the   judgment   in   the   present 
case  roust  necessarily  rest  can  be  readily  de- 
^846]t«nnined.    We  may  •here  remark  that  some 
of  the  cases  referred  to  may  not  bear  direct- 
V  upon  the  questions  necessary  to  be  decid- 
^>  but  attention  will  be  directed  to  them  as 
Jufowing  light  upon  the  general  inquiry  as 
^  the  meaning  and  scope  of  the  commerce 
««U8e  of  the  Constitution. 

llie  leading  case  under  the  commerce 
clause  of  the  Constitution  is  Gibbons  v.  Og- 
J«n,  0  Wheat.  1,  189,  194,  6  L.  ed.  23,  68, 
JJ-  Referring  to  that  clause.  Chief  Justice 
Warshall  said :  "The  subject  to  be  rcgulat- 
^  is  commerce;  and  our  Constitution  being. 
w  was  aptly  said  at  the  bar,  one  of  enu- 
W)pration«  and  not  of  definition,  to  ascertain 
the  extent  of  the  power,  it  beconies  neces- 
^ry  to  settle  the  meaning  of  the  word. 
The  counsel  for  the  appellee  would  limit  it 
^'>  traffic,  to  buying  and  selling,  or  the  in- 
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terchange  of  commodities,  and  do  not  ad- 
mit that  it  comprehends  navigation.  This 
would  restrict  a  general  term,  applicable  to 
many  objects,  to  one  of  its  significations. 
Commerce,  undoubtedly,  is  traffic,  but  it  is 
somethii^  more;  it  is  intercourse.  It  de- 
scribes the  commercial  intercourse  between 
nations  and  parts  of  nations,  in  all  its 
branches,  and  is  regulated  by  prescribing 
rules  for  carrying  on  that  intercourse. 
.  .  .  It  has  been  truly  said  that  com- 
merce, as  the  word  is  used  in  the  Constitu- 
tion, is  a  unit,  every  part  of  which  is  indi- 
cated by  the  term.  Il  this  be  the  admitted 
meaning  of  the  word,  in  its  application  to 
foreign  nations,  it  must  carry  the  same 
meaning  throughout  the  sentence,  and  re- 
main a  unit,  unless  there  be  some  plain,  in- 
telligible cause  which  alters  it.  The  subject 
to  which  the  power  is  next  applied  is  to 
commerce  'among  the  several  states.'  The 
word  *among*  means  intermingled  with.  A 
thing  which  is  among  others  is  intermingled 
with  them.  Commerce  among  the  states 
cannot  stop  at  the  external  N)undary  line 
of  each  state,  but  may  be  introduced  into 
the  interior.  It  is  not  intended  to  say  that 
these  words  comprehend  that  commerce 
which  is  completely  internal,  which  is  car- 
ried on  between  man  and  man  in  a  state,  or 
between  different  parts  of  the  same  state, 
and  which  does  not  extend  to  or  affect  other 
states.  Such  a  power  would  be  inconven- 
ient, and  is  certainly  unnecessiiry.  Com- 
prehensive as  the  word  'among'  is,  it  may 
very  projicrly  be  restricted  to  that  com- 
merce which  concerns  more  states  than  one. 
.  .  .  'The  geniiLs  and  character  of  the [347] 
whole  government  seem  to  be  that  its  action 
is  to  be  applied  to  all  the  external  concerns 
of  the  nation,  and  to  those  internal  concerns 
which  affect  the  stetes  generally;  but  not 
to  those  which  are  completely  within  a  par- 
ticular state,  which  do  not  affect  other 
states,-  and  with  which  it  is  not  necessary 
to  interfere,  for  the  purpose  of  executing 
some  of  the  general  powers  of  the  govern- 
ment.    .     .     ." 

Again:  "We  are  now  arrived  at  the  in- 
quiry',— ^^^^«t  is  this  power?  It  is  the  pow- 
er to  regulate;  that  is,  to  prescribe  the  rule 
by  which  comincrce  is  to  be  governed.  This 
power,  like  all  others  vested  in  Congress,  is 
complete  in  itself,  may  be  exercised  to  its 
utmost  extenty  and  acknowledges  no  limita- 
tions, other  than  are  prescribed  in  the  Cori' 
stitufion.  These  are  expressed  in  plain 
terms,  and  do  not  affect  the  questions  which 
arise  in  this  case,  or  which  have  been  dis- 
cussed at  the  bar.  If,  as  has  always  been 
understood,  the  sovereignty  of  Congress, 
though  limited  to  specific  objects,  is  plenary 
as  to  those  objects,  the  power  over  com- 
merce with  foreign  nations,  and  among  the 
several  stetes,  is  vested  in  Congress  as  abso- 
lutely as  it  tcould  be  in  a  single  govern- 
ment ^  having  in  its  constitution  the  same 
restrictions  on  the  exercise  of  the  power  as 
arc  found  in  the  Constitution  of  the  United 
States." 

Mr.  Justice  Johnson,  in  the  same  case,  ex- 
pressed his  entire  approbation  of  the  judg- 
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ment  rendered  by  the  court,  but  delivered  a  It  is  intercourse;  And  tbe  power  coromittod 

Bcparate     opinion'    indicating     the     precise  to  Cangrew  to  reflate  commerce  U  exer- 

g-Dunds  upon  which  his  concluiion  rested,  cised  b;  preecribing  rulca  for  carrying  €a 
pfeniog  to  the  srant  of  power  over  com-  that  intercourse."  The  aajne  views  wen 
nierce,  he  said ;  My  opinion  is  founded  on  expreseed  bj  Mr.  Justice  Wavne,  in  bis  s^m- 
the  application  of  the  words  of  the  grant  to  rate  opinion.  Re  regarded  the  question 
the  subject  of  it.  The  'power  to  regulate  then  btiore  tlie  'court  as  covered  bj  the  de-[S 
oooimerce'  here  meant  to  be  granted  waa  cision  in  Otbbon*  v.  Ogdtn,  and  in  respect 
that  power  to  reflate  commerce  which  pre-  to  that  case  he  said:  "It  [the  case]  will 
viouslj  existed  in  the  states.  But  wnat  always  be  a  high  and  honoraUe  prwrf  of 
was  that  power  T  The  states  were,  unquea-  the  eminence  of  the  American  bar  of  thftt 
tionably,  supreme;  and  each  poeaesaed  that  day,  and  ot  the  talent*  and  dlstjnguiabed 
power  over  commerce  which  is  acknowledged  aMli^  of  the  judges  who  were  then  in  tin 
to  reside  in  every  sovereign  Bt«te.  .  .'  .  places  which  we  now  occupy."  Ur.  Justic* 
The  law  of  nations,  regarding  man  aa  a  so-  Catron  and  Mr.  Justice  McKinley  announoad 
ciai  animal,  pronounces  all  commerce  legit-  substantially  the  eame  views, 
imnte  in  a  state  of  peace,  until  prohibited  lu  Alnij/  v.  California,  24  How.  160,  It 
by  positive  law.  The  power  of  a  sovereign  L.  ed.  644,  a  statute  of  California  impo^ng 
stat«  over  commerce,  therefore,  amounts  to  a  stamp  duty  upon  billa  of  ladii^  for  goM 
nothing  more  than  a  power  to  limit  and  re-  or  silver  transported  from  that  state  to  tatf 
strain  it  at  pleasure.  And  since  the  power  port  or  place  out  of  the  state  was  held  to 
[348]to  prescribe  *the  limits  to  its  freedom  neoea-  be  a  tax  on  exports,  in  violation  of  the  pra- 
aarily  implies  the  power  to  determine  what  vision  of  the  Constitution  dcclarips  thkt 
shall  remain  unrestrained,  it  follows  that  "no  tax  or  duty  shall  be  laid  on  articles  ex- 
tlie  power  must  be  excluaive;  it  can  reside  ported  from  any  state."  But  in  Woodntf 
but  in  one  potentate;  and  hence  the  grant  v.  Farliam,  8  Wall.  123,  138.  10  L.  ed.  382. 
of  this  power  carries  with  it  the  whole  aub-  386,  this  court,  referring  to  the  Almy  Cowl 
jcct,  leaving  nothing  for  the  stato  to  act  up-  said  it  was  well  decidedupon  a  ground  not 
on."  mentioned  in  the  opinion  of  the  court,  nune- 
■Jlie  principles  annottnced  in  Oibbona  r.  'y.  that,  although  the  tax  there  in  question 
Ogdeii  were  reaffirmed  in  Broum  v.  Itar]/-  waa  only  on  bills  of  ladii^,  "such  a  Ux  was 
land,  12  Wheat.  410,  440,  6  L.  ed.  678,  688.  a  regulation  of  commerce,  a  tax  imposed 
After  expressing  doubt  whether  any  of  the  "pon  the  transportation  of  goods  from  ona 
evils  proceeding  from  the  feebleness  ol  the  state  to  another,  over  the  high  eeaa.  in  eon- 
Federal  government  contributed  more  to  the  I'd  with  that  freedom  of  transit  of  goods 
establishing  of  the  present  constitutional  and  persons  between  one  state  and  another, 
system  than  the  deep  and  general  ooaviction  which  is  within  the  rule  laid  down  in  Crow 
fhat  commerce  ought  to  be  regulated  by  <f«"  v.  Sfvada  [6  Wall.  35.  IB  L.  ed,  744], 
Congress,  Chief  Justice  Marshall,  speaking  and  with  the  authority  of  Congress  to  ng> 
for  the  court,  said;  "It  is  not,  therefore,  "Iste  commerce  among  the  states." 
matter  of  surprise  that  the  grant  should  be  In  Henderion  v.  Neu)  York,  02  U.  8.  2M, 
as  extenmve  as  the  mischief,  and  should  270,  aub  nom.  Hcitderton  v.  Wiekham,  23  L. 
comprehend  all  foreign  commerce,  and  all  ed.  643,  548,  which  involved  the  constito- 
commerce  among  the  statoa."  Considering  tional  validity  of  a  sUtute  of  New  York  ra- 
the question  as  to  the  just  extent  of  the  lating  to  vessels  bringing  passengera  to  that 
power  to  regulate  commerce  with  foreign  poft,  this  court,  speaking  by  Mr.  Juatte 
nations  and  among  the  several  states,  the  Miller,  swd:  "As  already  indicated,  tlia 
court  reaffirmed  the  doctrine  that  the  power  provisions  of  the  Constitution  of  the  United 
WHS  "complete  in  itself,  and  to  acknowledge  States,  oo  which  the  principal  reliaww  la 
no  limitations  other  than  are  prescribed  by  placed  to  mska  void  the  statute  of  Naw 
the  Constitution.  .  ,  ,  Commerce  is  in-  iork,  is  that  which  gives  to  Congress  tba 
Urcounw;  one  of  iU  most  ordinary  ingre-  POwer  'to  regulate  commerce  with  foreign 
dients  is  tralBc."  nations.'  Aa  was  said  in  United  Btatet  r. 
In  the  PauimgeT  Caaea,  7  How.  283,  12  HoUiday,  3  Wall.  417,  IS  L.  ed.  185,  'con*. 
L.  ed.  702,  the  court  adjudged  certain  stat-  "wrce  with  foreign  nations  meana  cotnmana 
utea  of  New  York  and  MassachusetU,  im-  between  citisens  of  the  United  Bt«tea  and 
posing  taxes  upwi  alien  passengers  arriv-  ritirens  or  subjects  of  foreign  govemmenta.' 
fng  in  the  ports  ot  those  sUtes,  to  be  in  vio-  H  means  trade,  and  it  means  int«rcouraa. 
lation  of  the  Constitution  and  laws  of  the  '*  mtint  commercial  intercourM  betwaaa 
United  States.  In  the  separate  opinions  de-  nations,  and  parts  o(  nations,  in  all  U> 
livered  by  the  justices  there  will  not  be  branches.  It  includes  navigation,  •«  tha 
found  any  expression  of  doubt  as  to  the  principal  means  by  which  foreign  intar- 
doctrines  aonounced  in  aibboni  v.  Ogden.  course  is  effected.  To  regulate  this  trade 
Mr.  Justice  McLean  said:  "Commerce  is  and  interoourse  is 'to  preacribe  tha  mies  tT[Sl 
defined  to  be  'an  exchange  of  commodities.'  which  it  shell  be  conducted.  'The  mind,' 
But  this  deflnition  does  not  convey  the  full  nays  the  great  Chief  Justice,  'can  ararcaly 
meaning  of  the  term.  It  includes  'naviga-  conceive  a  system  for  regulating  comnMroa 
tlon  and  intercoume.  That  the  transporta-  between  nations  which  shall  exclude  all 
tion  of  pnoBcngers  in  a  part  of  commerce  is  laws  concerning  navigation,  which  shall  tia 
not  now  an  open  question."  Ur.  Justice  silent  on  the  admission  of  ths  vessels  of  ana 
Orier  said:  "Commerce,  as  defined  by  this  nation  into  the  porta  of  another;'  and  faa 
ocnirt,  means  something  more  than  tratDc, —  might  bava  added,  with  equal  force,  which 
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prescribed  do  terms  for  the  admission  ol 
t^beir  cargo  or  their  passei^rs.  CHhhona  ▼. 
Ogden,  9  Wheat.  190,  6  L.  ed.  68." 

The  question  of  the  scope  of  the  conmierce 
<sUu8e  was  again  considered  in  Pensacola 
Teleg,  Co.  v.  Western  U,  Teleg.  Co,  96  U. 
S.  1,  9,  12,  24  L.  ed.  708,  710,  712,  involv- 
ing  the  validity  of  a  statute  of  Florida, 
which  assumed  to  confer  upon  a  local  tele- 
Sraph  company  the  exclusive  right  to  estab- 
nsfa  and  maintain  lines  of  electric  telegraph 
in  certain  counties  of  Florida.    This  court 
held  the  act  to  be  unconstitutional.    Chief 
Justice    Waite,    delivering    its     judgment, 
said :     "Since  the  case  of  Oihhone  v.  Ogden, 
9  Wheat.  1,  6  L.  ed.  23,  it  has  never  been 
doubted  that  commercial  intercourse  is  an 
element  of  commerce  which  comes  within 
the   regulating  power  of  Congress.    Postof* 
fiees  and  post  roads  are  established  to  facil- 
itate the  transmission  of  intelligence.    Both 
ooffnmerce  and  the  postal  service  are  placed 
within  the  power  of  Congress,  because,  be- 
ins  national  in  their  operation,  they  should 
be  under  the  protecting  care  of  the  national 
government.    The  powers  thus  granted  are 
not-  confined  to  the  instrumentalities  of  com- 
merce, or  the  postal  service  known  or  in  use 
when   the    Constitution   was   adopted,   but 
^ey  keep   pace  with   the   progress  of  the 
country,  and  adapt  themselves  to  the  new 
developments  of   time    and   circumstances. 
They  extend  from  the  horse  with  its  rider 
^  the  stage  coach,  from  the  sailing  vessel 
to   the  steamboat^  from  the  coach  and  the 
rtcamboat  to  the   railroad,   and   from  the 
^ilroad  to  the  telegraph,  as  these  new  agen- 
«ies  are  successively   brought  into   use   to 
™e«et  the  demands  of  increasing  population 
MHi   wealth.    They   were   intended   for  the 
government  of  the  business  to  which  they 
r^^ate,  at  all  times  and  under  all  circum- 
w^nces.     As   they    were    intrusted    to   the 
(Spxteral  government  for  the  good  of  the  na- 
♦»oti  it  is  not  only  the  right,  but  the  duty, 
0*    Congress  to  see  to  it  that  intercourse 
*''*onK  the  states  and  the  transmission  of 
Soljintelligenoe  are  not  •obstructed  or  un neces- 
sarily encumbered  by  state  legislation.     The 
electric  telegraph   marks  an  epoch   in  the 
Progress  of  time.    In  a  little  more  than  a 
quarter  of  a  century  it  has  changed  the  hab- 
itR  of  business,  and  become  one  of  the  neces- 
sities of  commerce.     It  is  indispensable  as  a 
"^n»  of  intercommunication,  but  especial- 
[y  is  it  so  in  commercial  transactions."     In 
^}^  dissenting  opinion  in  that  case  Mr.  Jus- 
J*^  Field  speaks  of  the  iroportiemce  of  the 
^Waph  "as  a  means  of  intercourse,"  and 

^}  its  constant  use  in  commercial  transac- 
tions. 

In  Uobile  County  v.  Kimball,  102  U.  S. 
^1,  2G  L.  ed.  238,  Mr.  Justice  Field,  deliv- 
J^ng  the  judgment  of  the  court,  said: 
^^merce  with  foreign  countries  and 
•mong  the  states,  strictly  considered,  con- 
"sts  in  intercourse  and  traffic,  including  in 
tjiese  terms  navigation  and  the  transporta- 
tion and  transit  of  persons  and  property,  as 
^^11  as  the  purchase,  sale,  and  exchange  of 
commodities."  This  principle  was  express- 
ly reanirmed    in    GloMceater   Ferry   Co,   v. 
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Pennsylvania,  114  U.  S.  196,  203,  29  L.  ed. 
158,  161,  1  Inters.  Com.  Rep.  382,  6  Sup.  Ct 
Rep.  826. 

Applying  the  doctrine  announced  in  Pe/n- 
aacola  Teleg,  Co,  v.  Western  U,  Telfg,  Co., 
it  was  held  in  Western  U.  Teleg.  Co,  v. 
Te-xas,  105  U.  S.  460,  26  L.  ed.  1067,  that 
the  law  of  a  state  imposing  a  tax  on  pri- 
vate telegraph  messages  sent  out  of  the 
state  was  unconstitutional,  as  beingi  in  ef- 
fect, a  regulation  of  interstate  commerce. 

In  Brown  v.  Houston,  114  U.  8.  630.  29 
L.  ed.  280,  5  Sup.  Ct.  Rep.  1096,  it  was  de- 
clared by  the  court,  speaking  by  Mr.  Jus- 
tice Bradley,  that  "the  power  to  regulate 
commerce  amoi^  the  several  states  is  grant- 
ed to  Congress  in  terms  as  absolute  as  is  the 
power  to  regulate  commerce  with  foreign 
nations."  The  same  thought  was  expressed 
in  Bowman  v.  Chicago  d  N,  W,  R,  Co,  125 
U.  S.  482,  31  L.  ed.  706,  1  Inters.  Com.  Rep. 
823,  8  Sup.  Ct.  Rep.  689,  1062;  Crutoher  v. 
Kentucky,  141  U.  S.  47,  68,  36  L.  ed.  649, 
052,  11  Sup.  Ct.  Rep.  851,  and  Pittsburg  d 
8.  Ooal  Co.  V.  Bates,  156  U.  S.  587,  39  L. 
ed.  643,  6  Inters.  Com.  Rep.  30,  16  Sup.  Ct. 
Rep.  415. 

In  Pickard  v.  Pullman  Southern  Car  Co. 
117  U.  S.  34,  29  L.  ed.  785,  6  Sup.  C*t.  Rep. 
635,  it  was  said  to  be  settled  by  the  ad- 
judged cases  that  to  tax  "the  transit  of  pas- 
sengers from  foreign  countries  or  between 
the  states  is  to  regulate  commerce." 

In  Western  U.  Teleg,  Co,  v.  Pendleton, 
122  U.  S.  347,  350,  30  L.  ed.  1187,  1188.  1 
Inters.  Com.  Rep.  306,  7  Sup.  Ct.  Rep.  1126, 
the  court  recognized  the  commerce  with  for- 
eign countries  and  among  the  states  which 
Congress  could  regulate  as  including  not 
only  the  exchange  and  transportation  of 
commodities,  or  ^visible,  tangible  things,  but[352] 
the  carriage  of  persons,  and  the  transmis- 
sion by  telegraph  of  ideas,  wishes,  orders^ 
and  intelligence.  See  also  Ratterman  v. 
Western  U,  Teleg,  Co.  127  U.  S.  411,  32  L. 
ed.  229,  2  Inters.  Com.  Rep.  69,  8  Sup.  Ct. 
Rep.  1127,  and  Leloup  v.  Port  of  Mobile, 
127  U.  S.  640,  32  L.  ed.  311,  2  Inters.  Com. 
Rep.  134,  8  Sup.  Ct.  Rep.  1380. 

In  Coi-ington  d-  C.  Bridge  Co,  v.  Ken' 
lucky,  154  U.  S.  204,  218,  38  L.  ed.  962,  968, . 
4  Inters.  Com.  Rep.  649,  656,  14  Sup.  Ct. 
Rep.  1087,  1092,  the  question  was  as  to  the 
validity,  under  the  commerce  clause  of  the 
Constitution,  of  an  act  of  the  Kentucky  leg- 
islature relating  to  tolls  to  be  charged  or 
received  for  passing  over  the  bridge  of  the 
Covington  &  Cincinnati  Bridge  Company,  a 
corporation  of  both  Kentucky  and  Ohio, 
erected  between  Covington  and  Cincinnati. 
A  state  enactment  prescribing  a  rate  of  toll 
on  the  bridge  was  held  to  be  unconstitution- 
al, as  an  unauthorized  regulation  of  inter- 
state commerce.  The  court,  reaffirming  the 
principles  announced  in  Gloucester  Ferry 
Co,  V.  Pennsylvania,  114  U.  S.  196,  29  L. 
cd.  158,  1  Inters.  Com.  Rep.  382,  5  Sup.  Ct. 
Rep.  826,  and  in  Wahashy  St,  L.  d  P.  R.  Co. 
V.  Illinois,  118  U.  S.  557,  30  L.  ed.  244,  1  In- 
ters. Com.  Rep.  31,  7  Sup.  Ct.  Rep.  4,  said, 
among  other  things:  "Commerce  was  de- 
fined in  Gibbons  v.  Ogden,  9  Wheat.  1,  189, 
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0  L.  ed.  23,  68,  to  be  'intercourse,'  and  the 
thousands  of  people  who  daily  pass  and  re- 
pass over  this  bridge  may  be  as  truly  said 
to  be  engaged  in  commerce  as  if  they  were 
shipping  cargoes  of  merchandise  from  New 
York  to  Liverpool.  While  the  bridge  com- 
pany is  not  itself  a  common  carrier,  it  af- 
fords a  highway  for  such  carriage,  and  a 
toll  upon  such  bridge  is  as  much  a  tax  upon 
commerce  as  a  toll  upon  a  turnpike  is  a  tax 
upon  the  traflic  of  such  turnpike,  or  the 
charges  upon  a  ferry  a  tax  upon  the  com- 
merce across  a  river." 

At  the  present  term  of  the  court  we  said 
that  "transportation  for  others,  as  an  inde- 
pendent business,  is  commerce,  irrespective 
of  the  purpose  to  sell  or  retain  the  goods 
which  tlie  owner  may  entertain  with  regard 
to  them  after  they  shall  have  been  deliv- 
ered." Hartley  v.  Kansas  City  Southern  R, 
Co.  187  U.  S.  617,  ante,  333,  23  Sup.  Ct. 
Rep.  214. 

This  reference  to  prior  adjudications 
could  be  extended  if  it  were  necessary  to  do 
so.  The  cases  cited,  however,  sufficicfntly 
indicate  tne  grounds  upon  which  this  court 
has  proceeded  when  determining  the  mean- 
ing and  scope  of  the  commerce  clause.  They 
fIiow  that  commerce  among  the  states  em- 
braces navigation,  intercourse,  commnnica- 
[353]tion,  traffic,  the  transit  of  persons,  *and  the 
transmission  of  messages  by  telegraph. 
Tliey  also  show  that  the  power  to  regulate 
commerce  among  the  several  states  is  vest- 
ed in  Congress  as  absolutely  as  it  would  be 
in  a  single  government,  having  in  its  consti- 
tution the  same  restrictions  on  the  exercise 
of  the  power  as  are  found  in  the  Constitu- 
tion of  the  United  States;  that  such  power 
is  plenary,  complete  in  itself,  and  may  be 
exerted  by  Congress  to  its  utmost  extent, 
subject  only  to  such  limitations  as  the  Con- 
stitution imposes  upon  the  exercise  of  the 
powers  granted  by  it;  and  that  in  deter- 
mining the  character  of  the  regulations  to 
be  adopted  Congress  has  a  large  discretion 
which  IS  not  to  be  controlled  by  the  courts, 
simply  because,  in  their  opinion,  such  ref- 
lations may  not  be  the  best  or  most  effective 
that  could  be  employed. 

We  come,  then,  to  inquire  whether  there  is 
ary  solid  foundation  upon  which  to  rest  the 
contention  thot  Congress  may  not  regulate 
the  carrying  of  lottery  tickets  from  one 
state  to  another,  at  least  by  corporations  or 
companies  whose  business  it  is,  for  hire,  to 
carry  tangible  property  from  one  state  to 
another. 

It  was  said  in  argument  that  lottery  tick- 
ets are  not  of  any  real  or  substantial  value 
in  themselves,  and  therefore  are  not  sub- 
jects of  commerce.  If  that  were  conceded 
to  be  the  only  legal  test  as  to  what  are  to 
be  deemed  subjects  of  the  commerce  that 
may  be  regulated  by  Congress,  we  cannot  ac- 
cept as  accurate  the  broad  statement  that 
such  tickets  are  of  no  value.  Upon  their 
face  they  showed  that  the  lottery  company 
offered  a  large  capital  prize,  to  be  paid  to 
the  holder  of  the  ticket  winning  the  prize 
at  the  drawing  advertised  to  be  held  at 
AmtBdoD,  Paraguay.  Money  was  placed  on 
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deposit  in  different  banks  in  the  United 
S^4ites  to  be  applied  by  the  agents  reprs- 
senting  the  lottery  company  to  the  prompt 
payment  of  prizes.  These  tickets  were  the 
subject  of  traffic;  they  could  have  been  wM; 
and  the  holder  was  assured  that  the  com- 
pany would  pay  to  him  the  amount  of  ths 
prize  drawn.  That  the  holder  might  not 
have  been  able  to  enforce  his  claim  io  the 
courts  of  any  country  making  the  drawing 
of  lotteries  illegal,  and  forbidding  the  circu- 
lation of  lottery  tickets,  did  not  change  the 
fact  that  *the  tickets  issued  by  the  foreign 
company  represented  so  much  money  pay- 
able to  the  person  holding  them  aiid  who 
might  draw  the  prizes  affixed  to  them.  Even 
if  a  holder  did  not  draw  a  prize,  the  tick- 
ets, before  the  drawing,  had  a  money  value 
in  the  market  among  those  who  chose  to  sell 
or  buy  lottery  tickets.  In  short,  a  lottery 
ticket  is  a  subject  of  traffic,  and  is  so  desig- 
nated in  the  set  of  1896.  28  Stat  at  L.  963, 
U.  S.  Comp.  Stat.  1901,  p.  3178.  That  feet 
is  not  without  significance  in  view  of  whet 
this  court  has  said.  That  set,  counsel  lor 
the  acidised  well  remarks,  was  intended  to 
supplenient  the  provisions  of  prior  acts^  es- 
cludinp:  ^otter^'  tickets  from  the  mails,  and 
prohibiting  the  importation  of  lottery  mat* 
ter  from  abroad,  and  to  prohibit  the  act 
of  causing  lottery  tickets  to  be  carried,  and 
lottery  tickets  and  lottery  advertisements  tD 
be  transferred  from  one  state  to  another  bf 
any  means  or  method.  15  Stat,  at  L.  196,cluqi. 
246;  17  Stat,  at  L.  302,  chap.  335;  19  SUi. 
at  L.  90,  chap.  180;  Rev.  Stnt.  $  3894,  U. 
S.  Comp.  Stat.  1001,  p.  2659;  26  Stat,  at  Lb 
465,  chap.  908;  28  Stat,  at  L.  963,  chap. 
191,  U.  S.  Comp.  Stat.  1901,  p.  3178. 

We  arc  of  opinion  that  lottery  tickets 
subjects  of  traflic,  and  therefore  are  subj 
of  commerce,  and  the  regulation  of  the 
riflge  of  such  tickets  from  state  to  state,  el 
least  by  independent  carriers,  is  a  regoki- 
tion  of  commerce  among  the  several  statea. 

But  it  is  said  that  the  statute  in  question 
docs  not  regulate  the  carrying  of  lottevj 
tickets  from  state  to  state,  but  by  puniiJl 
ing  those  who  cause  them  to  be  so  caiiiei 
Congress  in  effect  prohibits  such  carrying; 
that  in  respect  of  the  carrying  from  OM 
dtate  to  another  of  articles  or  things  tkfll 
are,  in  fact,  or  according  to  usage  in  h«l* 
ness,  the  subjects  of  commerce,  uie  nutlior* 
ity  given  Congress  was  not  to  prohibit,  hot 
only  to  regulate.  This  view  was  earoM^f 
pressed  at  the  bar  by  learned  cotinael,  aaa 
must  be  examined. 

It  is  to  be  remarked  that  the  Constitn- 
tion  does  not  define  what  is  to  be  deemed  m 
legitimate  regulation  of  interstate 
merce.  In  Otbbons  v.  Ogden  it  was 
that  the  power  to  regulate  such  coi 
is  the  power  to  prescribe  the  rule  by  whloM 
it  is  to  be  governed.  But  this  general 
servation  leaves  it  to  be  determined, 
the  question  comes  before  the  court. 
Congress,  in  prescribing  a  particular 
lias  exceeded  its  power  under  the  Constitn 
tion.  While  our  government  *mu8t  be  MB 
knowledged  by  all  to  be  one  of  enumeratoe 
powers  {M'Cullough  v.  Maryland,  4.  Whee^ 
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316,  405,  407,  4  L.  ed.  679,  601),  the  Con- 
stitution does  not  attempt  to  set  forth  all 
the  means  by  which  such  powers  may  be 
carried  into  execution.    It  leaves  to  Con- 
gress a  large  discretion  as  to  the  means  that 
may  be  employed  in  executing  a  civen  pow- 
er.   The  sound  construction  of  the  Consti- 
tution, this  court  has  said,  ''must  allow  to 
the    national     legislature    that     discretion, 
with   respect   to  the   means   by   which  the 
powers  it  confers  are  to  be  carried  into  exe- 
cution, which  will  enable  that  body  to  per- 
form the  high  duties  assigned  to  it,  in  the 
manner  most  beneficial  to  the  people.    Let 
the  end  be  legitimate,  let  it  be  within  the 
scope   of   the   Constitution,   and   all   means 
trhich  are  appropriate,  which  are   plainly 
adapted  to  that  end,  which  are  not  prohib- 
ited, but  consist  with  the  letter  and  spirit 
of     the    Constitution,     are    constitutional." 
4   Wheat.  421,  4  L.  ed.  605. 

We   have    said   that   the    carrying    from 
B!tsLie  to  state  of  lottery  tickets  constitutes 
iv^'t^erstate  commerce,   and  that  the  regula- 
tion of  such  commerce  is  within  the  power 
Cft     Coi^ess   under   the   Constitution.     Are 
wr^    prepared  to  say  that  a  provision  which 
p    in  effect,  a  prohibition  of  the  carriage 
such  articles  from  state  to  state  is  not 
fit  or  appropriate  mode  for  the  regulation 
that  particular   kind  of  commerce?     If 
l«>"ttpry  traffic,  carried  on  through  interstate 
oo»*xmerce,  is  a  matter  of  which   Congress 
''"^^Ly  take   cognizance   and   over   which    its 
l^^^'wer  may  be  exerted,  can  it  be  possible 
tHsxt  it  must  tolerate  the  traffic,  and  simply 
'^5*^:ulate  the  manner  in  which  it  may  be  car- 
"^^^  on?    Or  may  not  Congress,  for  the  pro- 
^-^^ition  of  the  people  of  all  the  states,  and 
^*^«ler  the  power  to  regulate  interstate  com- 
""^^rce,  devise  such  means,  within  the  scope 
5^     the  Constitution,  and  not  prohibited  by 
*^-  as  will  drive  that  traffic  out  of  commerce 
long  the  states? 

In  determining  whether  regulation  may 
.  ^t  under  some  circumstances  propeily  take 
tJ?^  form  or  have  the  effect  of  prohibition, 
^*^«  nature  of  the  interstate  traffic  which  it 
2^^8  sought  by  the  act  of  May  2d,  1895,  to 
^^ppress  cannot  be  overlooked.     When  en- 
^:jsting    that     statute    Congress     no    doubt 
jUQ^^^arcd  the  views  upon  the  subject  of  lotter- 
i?*  heretofore  expressed  by  this  court.     •In 
f^fialcn  V.  Virginia,  8  How.  103,  108,  12  L. 
""  "    1030,  after  observing  that  the  suppres- 
i^Ni  of  nuisances  injurious  to  public  health 
J*  morality  is  among  the  most  important 
^^ties  of  government,  this  court  said:     "Ex- 
^^rienoe  has  shown  that  the  common  forms 
^^   gambling   are   comparatively   innocuous 
^^heo  placed  in  contrast  with  the  widespread 
^^stilence  of  lotteries.     The  former  are  con- 
j^fied  to  a  few  persons  and  places,  but  the 
^^t^tter  infests  the  whole  community;  it  en- 
J^rs  every  dwelling;  it  reaches  eveiy  class; 
^%;  preys  upon  the  hard  earnings  of  the  poor; 
^%;  plunders  the  ignorant  and  simple."     In 
^^her  cases  we  have  adjudged  that  author- 
ity given  by  legislative  enactment  to  carry 
a  lottery,  although  based  upon  a  consid 


the  reason  that  no  state  may  bargain  away 
its  power  to  protect  the  public  morals,  nor 
excuse  its  failure  to  perform  a  public  duty 
by  saying  that  it  had  agreed,  by  legislative 
enactment,  not  to  do  so.  Btone  v.  Mians- 
aippi,  101  U.  S.  814,  25  L.  ed.  1079;  Doug- 
las V.  Kentucky,  168  U.  S.  488,  42  L.  ed. 
553,  18  Sup.  Ct.  Rep.  199. 

If  a  state,  when  considering  legislation 
for  the  suppression  of  lotteries  within  its 
own  limits,  may  properly  take  into  view 
the  evils  that  inhere  in  the  raising  of  mon- 
ey, in  that  mode,  why  may  not  Congress,  in- 
vested with  the  power  to  regulate  commerce 
among  the  several  states,  provide  that  such 
commerce  shall  not  be  polluted  by  the  car- 
rying of  lottery  tickets  from  one  state  to 
another?  In  this  connection  it  must  not  be 
forgotten  that  the  power  of  Congress  to 
regulate  commerce  among  the  states  is 
plenary,  is  complete  in  itself,  and  is  subject 
to  no  limitations  except  such  as  may  be 
found  in  the  Constitution.  What  provision 
in  that  instrument  can  be  regarded  as  lim- 
iting the  exercise  of  the  power  granted? 
What  clause  can  be  cited  which,  in  any  de- 
gree, countenances  the  suggestion  that  one 
may,  of  right,  carry  or  cause  to  be  carried 
from  one  state  to  another  that  which  will 
harm  the  public  morals?  We  cannot  think 
of  any  clause  of  that  instrument  that  could 
poHsibly  be  invoked  by  those  who  assert 
their  right  to  send  lotteiy  tickets  from  state 
to  state  except  the  one  providing  that  no 
person  shall  be  deprived  of  his  liberty  with- 
out due  process  of  law.  We  have  said  that 
the  liberty  protected  by  the  Constitution 
•embraces  the  right  to  be  free  in  the  enjoy- [357] 
ment  of  one's  faculties;  ''to  be  free  to  use 
them  in  all  lawful  ways;  to  live  and  work 
where  he  will;  to  earn  his  livelihood  by  any 
lawful  calling;  to  pursue  any  livelihood  or 
avocation,  ai^  for  that  purpose  to  enter  in* 
to  all  contracts  which  may  be  proper."  All- 
gey  er  V.  Louisiana,  165  U.  S.  578,  589,  41 
L.  ed.  832,  835,  17  Sup.  Ct.  Rep.  427,  481. 
But  surely  it  will  not  be  said  to  be  a  part 
of  anyone  8  liberty,  as  recognized  l^  the  sa* 
preme  law  of  the  land,  that  he  shall  be  al* 
lowed  to  introduce  into  commerce  amons 
the  states  an  element  that  will  be  confessed 
1y  injurious  to  the  public  morals. 

If  it  be  said  that  the  act  of  1895  is  incon- 
sistent with  the  10th  Amendment,  reserving 
to  the  states  respectively,  or  to  the  people, 
the  powers  not  delegated  to  the  United 
States,  the  answer  is  that  the  power  to  r^ 
ulate  commerce  among  the  states  has  been 
expressly  delegated  to  Congress. 

Besides,  Congress,  by  that  act,  does  not 
assume  to  interfere  with  traffic  or  commerce 
in  lottery  tickets  carried  on  exclusively 
within  the  limits  of  any  state,  but  has  in 
view  only  commerce  of  that  kind  among  the 
several  states.  It  has  not  assumed  to  inter- 
fere with  the  completely  internal  affairs  d 
any  state,  and  has  only  legislated  in  respect 
of  a  matter  which  concerns  the  people  of  the 
United   States.     As   a   state   may,    for   the 

^  _  ^  purpose  of  guarding  the  morals  of  its  own 

Oration  in  money,  was  not  protected  by  the  people,  forbid  all  sales  of  lottery  tickets 
Contract  clause  of  the  Constitution;  this,  for  within  its  limits,  so  Congress,  for  the  pur- 
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poee  of  guarding  the  people  of  the  United 
States  against  the  "widespread  pestilence  of 
lotteries'*  and  to  protect  the  commerce 
which  concerns  all  the  states,  may  prohibit 
the  carrying  of  lottery  tickets  from  one 
state  to  another.  In  legislating  upon  the 
subject  of  the  traffic  in  lottery  tickets,  as 
carried  on  through  interstate  commerce. 
Congress  only  supplemented  the  action  of 
those  states — perhaps  all  of  them — which, 
for  the  protection  of  the  public  morals,  pro- 
hibit the  drawiqg  of  lotteries,  as  well  as  the 
sale  or  circulation  of  lottery  tickets,  with- 
in their  respective  limits.  It  said,  in  ef- 
fect, tliat  it  would  not  permit  the  declared 
policy  of  the  states,  which  sought  to  pro- 
tect their  people  against  the  mischiefs  of 
the  lottery  business,  to  be  overthrown  or 
disregarded  by  the  agency^  of  interstate 
commerce.  We  should  hesitate  long  before 
[358] adjudging  that  an  evil  of  such  'appalling 
character,  carried  on  through  interstate 
commerce,  cannot  be  met  and  crushed  by  the 
only  power  competent  to  that  end.  We  say 
competent  to  that  end,  because  Congress 
alone  has  the  power  to  occupy,  by  legisla- 
tion, the  whole  field  of  interstate  commerce. 
What  was  said  by  this  court  upon  a  former 
occasion  may  well  be  here  repeated:  "The 
framers  of  the  Constitution  never  intended 
that  the  legislative  power  of  the  nation 
should  find  itself  incapable  of  disposing  of 
a  subject-matter  specifically  committed  to 
its  charge."  R^  Rahrer,  140  U.  S.  545,  563, 
sub  nom.  Wilkerson  v.  Rahrer,  35  L.  ed. 
572,  677,  11  Sup.  Ct.  Rep.  865,  869.  If  the 
carrying  of  lottery  tickets  from  one  state 
to  another  be  interstate  commeroe,  and  if 
Congress  is  of  opinion  that  an  effective  reg- 
ulation for  the  suppression  of  lotteries,  car- 
ried on  through  such  comnterce,  is  to  make 
it  a  criminal  offense  to  cause  lottery  tickets 
to  be  carried  from  one  state  to  another,  we 
know  of  no  authority  in  the  courts  to  hold 
that  the  means  thus  devised  are  not  appro- 
priate and  necessary  to  protect  the  country 
at  large  against  a  species  of  interstate  com- 
raenie  which,  although  in  general  use  and 
somewhat  favored  in  both  national  and  state 
legislation  in  the  early  history  of  the  coun- 
try, has  grown  into  disrepute,  and  has  be- 
come olTensive  to  the  entire  people  of  the  na- 
tion. It  is  a  kind  of  tralllc  which  no  one 
can  be  entitled  to  pursue  as  of  right. 

That  regulation  may  sometimes  appro- 
priately assume  the  form  of  prohibition  is 
also  illustrated  by  the  case  of  diseased  cat- 
tle, transported  from  one  state  to  another. 
Such  cattle  may  have,  notwithstanding  their 
condition,  a  value  in  money  for  some  pur- 
poses, and  yet  it  cannot  be  doubted  that 
Congress,  under  its  power  to  regulate  com- 
merce, may  either  provide  for  their  being 
inspected  before  transportation  begins,  or, 
in  its  discretion,  may  prohibit  their  being 
transported  from  one  state  to  another.  In- 
deed, by  the  act  of  May  29th,  1884,  chap.  60 
[23  Stat,  at  L.  32,  §  6,  U.  S.  Comp.  Stat. 
1901,  p.  3184],  Congress  has  provided: 
"That  no  railroad  company  within  the 
United  States,  or  .the  owners  or  masters  of 
any  steam  or  sailing,  or  other  vessel  or  boat, 
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shall  receive  for  transportatioD  or  tran^ 
port,  from  one  state  or  territory  to  another, 
or  from  any  state  into  the  District  of  Go- 
lumbia,  or  from  the  District  into  any  itatep 
any  live  stock  affected  with  any  contagiout, 
infectious,  or  communicable  disease,  uid  es- 
pecially the  disease  known  as  *p1euro-pneu-[3l 
monia;  nor  shall  any  person,  company,  or 
corporation  deliver  for  such  transportation 
to  any  railroad  company  or  master  or  own- 
er of  any  boat  or  vessel,  any  live  stodc, 
knowing  them  to  be  affected  with  any  con- 
tagious, infectious,  or  communicable  dis- 
ease ;  nor  shall  any  person,  company,  or  cor- 
poration drive  on  foot  or  transport  in  pri- 
vate conveyance  from  one  state  or  territoiy 
to  another,  or  from  any  state  into  the  Dis- 
trict of  Columbia,  or  from  the  District  into 
any  state,  anjr  live  stock,  knowing  them  to 
be  affected  with  any  contagious,  infectious, 
or  communicable  disease,  and  especially  the 
disease  known  as  plcuro-pneumonia."  Reid 
V.  Colorado,  187  U.  S.  137,  ante,  108,  23  Sup. 
Ct.  Rep.  92. 

The  act  of  July  2d,  1890  (26  Stat,  at  Lw 
209,  chap.  647,  U.  S.  Comp.  Stat.  1901,  p. 
3200),  known  as  the  Sherman  anti-trust 
act,  and  which  is  based  upon  the  ])ower  of 
Congress  to  regulate  commerce  among  the 
states,  is  an  illustration  of  the  proposition 
that  regulation  may  take  the  form  of  pro- 
hibition. The  object  of  that  act  was  to  pro- 
tect trade  and  commerce  against  unlawful 
restraints  and  monopolies.  To  accomplish 
that  object  Congress  declared  certain  con- 
tracts to  be  illegal.  That  act,  in  effect,  pro- 
hibited the  doing  of  certain  things,  and  its 
prohibitory  clauses  have  been  sustained  in 
several  cases  as  valid  under  the  power  of 
Congress  to  regulate  interstate  commerce. 
United  States  v.  Trans-Mission  Freight 
Asso.  166  U.  S.  290,  41  L.  ed.  1007,  17  Sup. 
Ct.  Rep.  540;  United  States  v.  Joint  Traf* 
fie  Asso.  171  U.  S.  505,  43  L.  ed.  259,  19 
Sup.  Ct.  Rep.  25;  Addyston  Pipe  d  £ffeef 
Co.  V.  Uniiid  Siatrs,  176  U.  S.  211,  44  L.  ed. 
136,  20  Sup.  Ct.  Rep.  96.  In  the  case  last 
nanied  the  court,  referring  to  the  power  of 
Congress  to  regulate  commerce  among  the 
states,  said:  "In  Oibhons  v.  Ogden,  9 
Wheat.  1,  6  L.  ed.  23,  the  power  was  de* 
clared  to  be  complete  in  itself,  and  to  ac- 
knowledge no  limitations  other  than  are 
prescribed  by  the  Constitution.  Under  this 
grant  of  power  to  Congress  that  body,  in 
our  judgment,  may  enact  such  legislation 
as  shall  declare  void  and  prohibit  the  per^ 
forma  nee  of  any  contract  between  individ- 
uals or  corporations  where  the  natural  and 
direct  effect  of  such  a  contract  will  be,  when 
carried  out,  to  directly,  and  not  as  s  mere 
incident  to  other  and  innocent  purposes, 
regulate  to  any  substantial  extent  interstate 
commerce.  (And  when  we  speak  of  inter- 
state we  also  include  in  our  meaning  foreign 
commerce.)  We  do  not  assent  to  the  cor- 
rectiu"'s  "of  the  proposition  that  the  coiisti-[3i 
tutii>nai  guaranty  of  liberty  to  the  individ- 
ual to  enter  into  private  contracts  limits  the 
power  of  Congress  and  prevents  it  from  leg- 
islating upon  the  subject  of  contracts  of 
the  class  mentioned.    The  power  to  regulate 
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irteratate  ooinmeroe  is,  as  stated  by  Chief 
Justice  Marshal],  full  and  complete  in  Con- 
gren,   and   there   is   no   limitation   in   the 
grant  of  the  power  which  excludes  private 
conb^cts  of  the   nature   in  question   from 
the  jurisdicticm  of  that  body.    Nor  is  any 
such    limitation   contained    in    that    other 
clause  of  the  Constitution,  which  provides 
that  no  person  shall  be  deprived  of  life,  lib* 
nty,   or   property  without  due   process  of 
law."     Again:     "The  provision  in  the  Con- 
stitution does  not,  as  we  believe,  exclude 
Congress   from   legislating  with   regard  to 
contracts  of  the  ^[>ove  nature  while  in  the 
exercise  of  its  constitutional  right  to  regu- 
late commerce  among  the  states.    On  the 
contrary,  we  think  the  provision  regarding 
the  liberty  of  the  citizen  is,  to  some  extent, 
limited  by  the  commerce  clause  of  the  Con- 
stitution, and  that  the  power  of  Congress 
to  regulate  interstate  commerce  comprises 
the  right  to  enact  a  law  prohibiting  the  cit- 
izen  from  entering  into  those  private  con- 
tracts which  directly  and  substantially,  and 
not  merely  indirectly,  remotely,  incidental- 
ly, and  collaterally,  regulate  to  a  greater  or 
]es8  decree  commerce  among  the  states." 

That  regulation  may  soiiiotimcs  take  the 
form  or  have  the  effect  of  prohibition  is  also 
illustrated  in  the  case  of  Re  Rahrer,  140  U. 
f<,   .545,  sub  nom.   Wilkcrson  v.  Rahrer,  35 
1^.  ed.  572,  11  Sup.  Ct.  Rep.  865.     In  Mug- 
i^r  v.  Kansas,  123  U.  S.  623,  31  L.  cd.  205, 
B    Sup.  Ct.  Rep.  273,  it  was  adjudged  that 
s*tatc    legislation   prohibiting   the   manufac- 
tiirc  of  spirituous,  malt,  vinous,  fermented, 
or  other  intoxicating  liquors  within  the  lim- 
its of  the  state,  to  be  there  sold  or  bartered 
for  general  use  as  a  beverage,  does  not  neces- 
HariTy  infringe  any  right,  privilege,  or  im- 
munity secured  by  the  Constitution  of  the 
United  States  or  by  the  amendments  there- 
to.    Subsequently  in  Bote  man  v.  Chicago  d 
AT.   W.  R.  Co.  125  U.  S.  405,  31  L.  ed.  700, 
1  Inters.  Com.  Rep.  823,  8  Sup.  Ct.  Rep.  689, 
1002,   this   court  held    that   ardent   spirits, 
distilled  liquors,  ale,  and  beer  were  subjects 
of  exchange,  barter,  and  trafTic,  and  were  so 
recognized  by  the  usages  of  the  commercial 
world,  as  well  as  by  the  laws  of  Congress 
and  the  decisions  of  the  courts.     In  Leisy 
V.  Hardin,  135  U.  S.  100,  110,  125,  34  L.  ed. 
12«,  132,  138,  3  Inters.  Com.  Rep.  36,  41, 
W«l]47,  10  Sup.  Ct.  Rep.  681,  684,  600,  the  ♦court 
again  held  that  spirituous  liquors  were  rec- 
ognized articles  of  commerce,  and  declared 
a  statute  of  Iowa  prohibiting  the  sale  with- 
in its  limits  of  any  intoxicating  liquors,  ex- 
cept for  pharmaceutical,  medicinal,  chemi- 
cal, or  sacramental  purposes,  under  a  state 
license,   to  be  repugnant  to  the  commerce 
clause  of  the  Constitution,  if  applied  to  the 
iale,  within  the  state,  by  the  importer,  in 
the  original,  unbroken  packages,  of  such  li- 
quors manufactured  in  and  brought  from  an- 
other state.    And  in  determining  whether  a 
state  could  prohibit  the  sale  within  its  limits, 
in  original,  unbroken  packages,    of    ardent  j 
ipirits,  distilled  liquors,  ale,  and  beer,  im-  { 
ported   from  another  state,  this  court  said  \ 
that  th^  were  recognized  by  the  laws  of  i 
Congress  aa  well  as  by  the  commercial  world 
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as  "subjects  of  exchange,  barter,  and  traffic,** 
and  that  "whatever  our  individual  views 
may  be  as  to  the  deleterious  or  dangerous 
qualities  of  particular  articles,  we  cannot 
hold  that  any  articles  which  Congress  rec- 
ognized as  subjects  of  commerce  are  not 
such." 

Then  followed  the  passage  by  Congress  of 
the  act  of  August  8th,  1890  (26  Stat,  at  L. 
313,  chap.  728,  U.  S.  Comp.  Stat.  1901,  p. 
3177),  providing  "that  all  fermented,  dis- 
tilled, or  other  intoxicating  liquors  or  li- 
quids transported  into  any  state  or  terri- 
tory, or  remaining  therein  for  use,  consump- 
tion, sale,  or  storage  therein,  shall,  upon  ar- 
rival in  such  state  or  territory,  be  subject 
to  the  operation  and  effect  of  the  laws  of 
such  state  or  territory  enacted  in  the  exer- 
cise of  its  police  powers,  to  the  same  extent 
and  in  the  same  manner  as  though  such  li« 
quids  or  liquors  had  been  produced  in  such 
atate  or  territory,  and  shall  not  be  exempt 
therefrom  by  reason  of  being  introduced 
therein  in  original  packages  or  otherwise." 
That  act  was  sustained  in  the  Rahrcr  Case 
as  a  valid  exercise  of  the  power  of  Congress 
to  regulate  commerce  among  the  states. 

in  Rhodes  v.  lotoa,  170  U.  S.  412,  426,  42 
L.  ed.  1088,  1096,  18  Sup.  Ct.  Rep.  664,  6G9, 
that  statute — all  of  its  provisions  being  re- 
garded— was  held  as  not  causing  the  power 
of  the  stete  to  attach  to  an  interstate  com- 
merce shipment  of  intoxicating  liquors 
"whilst  the  merchandise  was  in  transit  under 
such  shipment,  and  until  its  arrival  at  the 
point  of  destination  and  delivery  there  to  the 
consignee." 

Thus,  under  its  power  to  regulate  inter- 
state commerce,  as  involved*in  the  trans|)or-[362] 
tetion,  in  original  packages,  of  ardent  spirits 
from  one  state  to  another.  Congress,  by  the 
necessary  effect  of  the  act  of  1800  made  it  im- 
possible to  transport  such  packages  to  places 
within  a  prohibitory  stete  and  there  dispose 
of  their  contents  by  sale ;  although  it  nad 
been  previously  held  that  ardent  spirits  were 
recognized  articles  of  commerce  and,  until 
Congress  otherwise  provided,  could  be  im- 
ported into  a  state,  and  sold  in  the  original 
packages,  despite  the  will  of  the  stete.  If 
at  the  time  oi  the  passage  of  the  act  of  1890 
all  the  stetes  had  enacted  liquor  laws  prohib- 
iting the  sale  of  intoxicating  liquors  within 
their  respective  limits,  then  the  act  would 
have  had  the  necessary  effect  to  exclude  ar- 
dent spirite  altogether  from  commerce 
among  the  stetes;  for  no  one  would  ship,  for 
purposes  of  sale,  packages  containing  such 
spirite  to  points  within  any  state  that  for- 
bade their  sale  at  any  time  or  place,  even  in 
unbroken  packages,  and,  in  addition,  provid- 
ed for  the  seizure  and  forfeiture  of  such  pack- 
ages. So  that  we  have  in  the  Rahrer  Caae 
a  recognition  of  the  principle  that  the  power 
of  Congress  to  regulate  interstete  commerce 
may  sometimes  be  exerted  with  the  effect  of 
excluding  particular  articles  from  such  com- 
n>crce. 

It  is  said,  however,  that  in  order  to  sup- 
press lotteries  carried  on  through  interstais 
commerce.  Congress  may  exclude  lottery 
tickete  from  such  commerc&    That  principle 
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loads  necessarily  to  the  conclusion  that  Coo- 
j^resa  may  arbitrarily  exclude  from  com- 
merce among  the  states  anr  article,  commod- 
ity, or  thing,  of  whatever  kind  or  nature,  or 
however  useful  or  valuable,  which  it  may 
choose,  no  matter  with  what  motive,  to  de- 
clare shall  not  be  carried  from  one  state  to 
another.  It  will  be  time  enough  to  consider 
the  constitutionality  of  such  legislation 
when  we  must  do  so.  The  present  case  does 
not  require  the  court  to  declare  the  full  ex- 
tent of  the  power  that  Congress  may  exercise 
in  the  regulation  of  commerce  among  the 
states.  We  may,  however,  repeat,  in  this 
connection,  what  the  court  has  heretofore 
said,  that  the  power  of  Congress  to  regulate 
commerce  among  the  states,  although  ple- 
nary, cannot  be  deemed  arbitrary,  since  it  is 
subject  to  such  limitations  or  restrictions  as 
[363]  a  re  'prescribed  by  the  Constitution.  This 
power.,  therefore,  may  not  be  exercised  so  as 
to  infringe  rights  secured  or  protected  by 
that  instrument.  It  would  not  be  difflcuft 
to  imagine  legislation  that  would  be  justly 
liable  to  such  an  objection  as  that  statea, 
and  Ix*  hostile  to  the  objects  for  the  accom- 
plishment of  which  Congress  was  invested 
with  the  general  power  to  regulate  com- 
nicrce  among  the  several  states.  But,  as 
often  said,  the  possible  abase  of  a  power  is 
not  an  argument  against  its  existence. 
Tliere  is  probably  no  governmental  power 
that  may  not  be  exerted  to  the  injury  of  the 
public.  If  what  is  done  by  Congress  is 
manifestly  in  excess  of  the  powers  grunted 
to  it,  then  upon  the  courts  will  rest  the  duty 
of  adjudging  that  its  action  is  neither  legal 
nor  binding  upon  the  people.  But  if  what 
Congress  does  is  within  the  limits  of  its 
power,  and  is  simply  unwise  or  injurious, 
the  remedy  is  that  suggested  by  Chief  Jus- 
tice Marshall  in  (iibhona  v.  Ogden,  when  he 
said:  "The  wisdom  and  the  discretion  of 
Congress,  their  identity  with  the  people,  and 
the  influence  which  tiioir  constituents  pos- 
sess at  elections,  are.  in  this,  as  in  many 
other  instances,  as  tliut,  for  example,  of  de- 
claring war,  the  side  restraints  on  which 
they  nave  relied,  tt»  secure  them  from  its 
abuse.  They  are  the  restraints  on  which 
the  people  must  ofteu  rely  solely,  in  all  rep- 
resentative governments." 

The  whole  subject  is  too  important,  and 
the  questions  suggested  by  its  consideration 
are  too  diflicult  of  solution,  to  iustify  any 
attempt  to  lay  down  a  rule  for  determining 
in  advance  the  validity  of  every  statute  that 
may  be  enacted  under  the  commerce  clause. 
We  decide  nothing  more  in  the  present  case 
than  that  lottery  tickets  are  subjects  of 
traffic  among  those  who  choose  to  sell  or 
buy  them;  that  the  carriage  of  such  tickets 
by  independent  carriers  from  one  state  to 
another  is  therefore  interstate  commerce; 
that  imder  its  power  to  regulate  commerce 
among  the  several  states  Congress — subject 
to  the  limitations  imposed  by  the  Constitu- 
tion upon  the  exercise  of  the  powers  grant- 
ed— has  plenary  authority  over  such  com- 
merce, and  may  prohibit  the  carriage  of 
such  tickets  from  state  to  state;  and  that 
l^islation  to  that  end,  and  of  that  charac- 
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ter,  is  not  inconsistent  *with  any  Umitetioi 
or  restriction  imposed  upon  the  ezareiat  < 
the  powers  granted  to  Congress. 
The  judgment  ie  affirmed, 

Mr.  Chief  Justice  FnUev,  with  wlm 
concur  Mr.  Justice  Brewery  Mr.  Justk 
Shlras,  and   Mr.  Justice  PeeUiaaa,  dl 

renting: 

Although  the  1st  section  of  the  act  i 
March  2,  1S95  (28  Stat,  at  L.  963,  eha] 
191,  U.  S.  Comp.  Stat.  1901,  p.  3178),  ia  ii 
artificially  drawn,  I  accept  the  contentio 
of  the  government  that  it  makes  it  an  ofTeiH 
( 1 )  to  bring  lottery  matter  from  abrcMd  li 
to  the  United  States;  (2)  to  cause  »u«: 
matter  to  be  deposited  in  or  carried  by  tl 
mails  of  the  United  States;  (3)  to  cam 
such  matter  to  be  carried  from  one  slal 
to  another  in  the  United  States;  aod  fu 
ther,  to  cause  any  advertisement  of  a  lo 
tery  or  similar  enterprise  to  be  brought  IbI 
the  United  States,  or  be  deposited  or  canit 
by  the  mails,  or  transferred  from  one  slai 
to  another. 

The  case  before  us  does  not  involve  in  lai 
the  circulation  of  advertisementa  and  tl 
question  of  the  abridgment  of  the  freedm 
of  the  press;  nor  does  it  involve  the  impoi 
tation  of  lottery  matter,  or  its  tranamiHio 
by  the  mails.  It  is  conceded  that  the  loi 
tery  tickets  in  question,  thou^  purpo«tia 
to  be  issued  by  a  lottery  company  of  Pan 
guay,  were  printed  in  the  United  Statea,  an 
were  not  imported  into  the  United  ^atf 
from  any  foreign  country. 

The  naked  question  is  whether  the  prok: 
bition  by  Congress  of  the  carriage  of  letter 
tickets  from  one  state  to  another  by  meai 
other  than  the  maila  is  within  the  ponrei 
vested  in  that  body  by  the  Conatituucm  c 
the  United  States.  That  the  pnrpoas  c 
Congiess  in  this  enactment  was  tne  auppra 
sion  of  lotteries  cannot  reasonably  be  di 
nied.  That  purpose  is  avowed  in  the  tttl 
of  the  act,  and  is  its  natural  and  reasonaU 
effect,  and  by  that  its  validity  must  be  tea 
ed.  Henderson  v.  New  York,  92  U.  8.  261 
.st46  nom.  Henderson  v.  Wickham^  23  L.  ai 
:A^\  Minntsota  v.  Barber,  136  U.  8.  320,  Z 
L.  ed.  458,  3  Inters.  Com.  Rep.  186,  10  Siq 
Ct.  Rep.  862. 

The  power  of  the  state  to  impose  n 
.>traints  and  burdens  on  persons  and  nra 
ei*ty  in  conservation  and  promotion  of  tl 
public  'hralth,  flood  order,  and  proapcrHy  I 
a  power  originally  and  alwars  belonging  t 
the  states,  not  surrendered  by  them  to  tl 
general  government,  nor  directl^f  restmiM 
)>y  the  Constitution  of  the  United  Stata 
and  essentially  exclusive,  and  the  aoppni 
sion  of  lotteries  as  a  harmful  business  nil 
within  this  power,  commonly  called  of  pi 
lice.  Douglas  v.  Kentucky,  168  U.  8.  4H 
42  L.  ed.  553,  18  Sup.  Ct.  Rep.  199. 

It  is  urged,  however,  that  because  On 
stress  is  empowered  to  regulate  commait 
between  the  several  stat^  it,  thoafov 
may  suppress  lotteries  by  prohibitiqg  tt 
carriage  of  lotteir  matter.  Congress  bmq 
indeed,  make  all  laws  necessary  and  pfOpl 
for  carrying  the  powers  granted  to  it  firl 
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execution,  and  doubtless  an  act  prohibiting 
the  carriage  of  lottery  matter  would  be  nec- 
essary and  proper  to  the  execution  of  a  pow- 
er to  suppress  lottmes;  but  that  power  be- 
longs to  the  states,  and  not  to  Congress.  To 
hold  that  CoQgress  has  general  police  power 
would  be  to  hold  that  it  may  accomplish  ob- 
jects not  intrusted  to  the  general  govern- 
ment, and  to  defeat  the  operation  of  the 
10th  Amendment,  dedarinff  that  "the  pow- 
ers not  delegated  to  the  United  States  by 
the  Constitution,  nor  prohibited  by  it  to  the 
states,  are  reserved  to  the  states  respective- 
ly, or  to  the  people." 

The  grouna  on  which  prior  acts  forbid- 
ding the  transmission  of  lottery  matter  by 
the  mails  was  sustained,  was  that  the  power 
vested  in  Congress  to  establish  postoffices 
and  post  roads  embraced  the  regulation  of 
the  entire  postal  system  of  the  country,  and 
that  under  that  power  Congress  might  des- 
ignate what  might  be  carried  in  the  mails 
and  what  excluded.  Re  Rapier,  143  U.  S. 
110,  36  L.  ed.  93,  12  Sup.  Ct.  Rep.  374;  Ex 
parte  Jackaoti,  96  U.  S.  727,  24  L.  ed.  877. 

In  the  latter  case,  Mr.  Justice  Field,  de- 
livering the  unanimous  opinion  of  the 
court,  said:  "But  we  do  not  think  that 
Congress  possesbes  the  power  to  prevent  the 
transportation  in  other  ways,  aa  merchan- 
<li9e,  of  matter  which  it  excludes  from  the 
mails.  To  give  efficiency  to  its  regulations 
and  prevent  rival  postal  systems,  it  may, 
perhaps,  prohibit  the  carriage  by  others  for 
hire,  over  postal  routes,  of  articles  which  le- 
gitimately constitute  mail  matter,  in  the 
sense  in  which  those  tetms  were  used  when 
the  Constitution  was  adopted,  consisting  of 
3  letters,  and  of  newspapers  *aiid  pamphlets, 
when  not  sent  as  mercnandise;  but  further 
than  this  its  power  of  prohibition  cannot  ex- 
tend." And  this  was  repeated  in  the  Case 
of  Rapier, 

Certainly  the  act  before  us  cannot  stand 
the  test  of  the  rule  laid  down  by  Mr.  Justice 
Miller  in  the  Trade-Mark  Cases,  100  U.  S. 
96,  9uh  nom.  United  States  v.  Steffens,  25 
L.  ed.  552,  when  he  said:  "When,  there- 
fore. Congress  undertakes  to  enact  a  law, 
which  can  only  be  valid  as  a  regulation  of 
oommerce,  it  is  reasonable  to  expect  to  find 
on  the  face  of  the  law,  or  from  its  essential 
nature,  that  it  is  a  regulation  of  commerce 
with  foreign  nations,  or  among  the  several 
states,  or  with  the  Indian  tribes.  If  not  so 
limited,  it  is  in  excess  of  the  power  of  Con- 


But  apart  from  the  question  of  bona  fides, 
this  act  cannot  be  brought  within  the  power 
to  regulate  commerce  among  the  several 
states,  unless  lottery  tickets  are.  articles  of 
eommerce,  and,  therefore,  when  carried 
across  state  lines,  of  interstate  commerce; 
or  unless  the  power  to  regulate  interstate 
oommerce  includes  the  absolute  and  exclu- 
sive power  to  prohibit  the  transportation  of 
anything  or  anybody  from  one  state  to  an- 
other. 

Mr.  Justice  Catron  remarked  in  the  Li- 
cm9e  Cases  [5  How.  504,  600,  12  L.  ed.  256, 
290]  that  "that  which  does  not  belong  to 
iwmmeree  is  within  the  jurisdiction  of  the 
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police  power  of  the  state;  and  that  which 
does  belong  to  commerce  is  within  the  juris- 
diction of  the  United  States;"  and  the  ob- 
servation has  since  been  repeatedly  quoted 
by  this  court  with  approval. 

In  United  States  v.  E,  0.  Knight  Co,  166 
U.  S.  13,  39  L.  ed.  329,  15  Sup.  Ct.  Rep.  254, 
we  said:  "It  is  vital  that  the  independence 
of  the  commercial  power  and  of  the  polios 
power,  and  the  delimitation  between  them, 
nowever  sometimes  perplexing  should  al- 
ways be  recognized  and  observed,  for  while 
the  one  furnishes  the  strongest  bond  of  un- 
ion, the  other  is  essential  to  the  preserva- 
tion of  the  autonomy  of  the  states  as  re- 
quired by  our  dual  form  of  government;  and 
acknowledged  evils,  however  crave  and  ur- 
gent they  may  appear  to  be,  nad  better  be 
borne  than  tl^  rieJc  be  run,  in  the  effort  to 
suppress  them,  of  more  serious  consequences 
by  resort  to  expedients  of  even  doubtful  con- 
stitutionality. It  will  be  perceived  how 
far  reaching  the  proposition  is  that  the 
power  of  dealing  iiHth  a  monopoly  directly 
may  be  exercised  by  the 'general  government  [367] 
whenever  interstate  or  international  com- 
merce mav  be  ultimately  affected.  The  reg- 
ulation of  commerce  applies  to  the  subjects 
of  commerce,  and  not  to  matters  <rf  internal 
police."  This  case  was  adhered  to  in  Addy- 
ston  Pipe  d  Steel  Co,  v.  United  States,  176 
U.  S.  211,  44  L.  ed.  136,  20  Sup.  Ct.  Rep.  96, 
where  it  was  decided  that  Congress  could 
prohibit  the  performance  of  contracts,  whose 
natural  effect,  when  carried  out,  would  be  to 
directly  regulate  interstate  and  foreign  com- 
merce. 

It  cannot  be  successfully  contended  that 
either  Congress  or  the  states  can,  by  their 
own  legislation,  enlarge  their  powers,  and 
the  question  of  the  extent  and  limit  of  the 
powers  of  either  is  a  judicial  question  under 
the  fundamental  law. 

If  a  particular  article  is  not  the  subject 
of  commerce,  the  determinatioD  of  Congress 
that  it  is,  cannot  be  so  conclusive  as  to  ex- 
clude judicial  inquiry. 

When  Chief  Justice  Marshall  said  that 
commerce  embraced  intercourse,  he  added, 
commercial  intercourse,  and  this  was  neces- 
sarily so  since,  as  Chief  Justice  Taney  point- 
ed out,  if  intercourse  were  a  word  of  larger 
meaning  than  the  word  "commerce,"  it  could 
not  be  oubstituted  for  the  word  of  nK>re  lim- 
ited meaning  contained  in  the  Constitution. 

Is  the  carriage  of  lottery  tickets  from  one 
state  to  another  commercial  intercourse? 

The  lottery  ticket  purports  to  create  con- 
tractual relations,  and  to  furnish  the  means 
of  enforcing  a  contract  right. 

This  is  true  of  insurance  policies,  and 
both  are  contingent  in  their  nature.  Yet 
this  court  has  held  that  the  issuing  of  fire, 
marine,  and  life  insurance  policies,  in  one 
state,  and  sending  them  to  another,  to  be 
there  delivered  to  the  insured  on  payment  of 
premium,  is  not  interstate  commerce.  Paul 
V.  Virginia,  8  Wall.  168,  19  L.  ed.  367; 
Hooper  v.  California,  155  U.  S.  648,  89  Lw 
ed.  297,  5  Inters.  Com.  Rep.  610,  15  Sup.  Ct. 
Rep.  207 ;  Vmo  York  L,  Ins,  Co,  v.  Cravens, 
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178  U.  S.  389,  44  L.  ed.  1116,  20  Sup.  Ct. 
Kep.  962. 

In  Paul  V.  Virginia^  Mr.  Justice  Field,  in 
deliverin|^  the  unanimous  opinion  of  the 
court,  said:  "Issuing  a  policy  of  insurance 
is  not  a  transaction  oi  comnierce.  The  poli- 
cies are  simple  contracts  of  indenmity 
against  loss  by  fire,  entered  into  between  the 
corporations  and  the  assured,  for  a  consid- 
eration paid  by  the  latter.  These  contracts 
[368]  are  not  articles  of  commerce  *in  any  proper 
meaning  of  the  word.    They  are  not  sub^ 

i'ects  of  trade  and  barter  offered  in  the  mar- 
:et  as  something  having  an  existence  and 
value  independent  of  the  parties  to  them. 
They  are  not  commodities  to  be  shipped  or 
forwarded  from  one  state  to  another,  and 
then  put  up  for  sale.  They  are  like  other 
personal  contracts  between  parties  which 
are  completed  by  their  signature  and  the 
transfer  of  the  consideration.  Such  con- 
tracts are  not  interstate  transactions, 
though  the  parties  mav  be  domiciled  in  dif- 
ferent states.  The  policies  do  not  take  ef- 
fect— are  not  executed  contracts— until  de- 
livered by  the  agent  in  Virginia.  They  are, 
then,  local  transactions,  and  are  governed 
by  the  local  law.  They  do  not  constitute  a 
part  of  the  commerce  between  the  states  any 
more  than  a  contract  for  the  purchase  and 
sale  of  goods  in  Virginia  by  a  citizen  of  New 
York  wliilst  in  Virginia  would  constitute  a 
portion  of  such  commerce." 

Tliis  language  was  quoted  with  approval 
in  Hooper  v.  California,  155  U.  S.  648,  39 
L.  cd.  297,  5  Inters.  Com.  Rep.  610,  15  Sup. 
Ct.  Rep.  207,  and  it  was  further  said:  "If 
the  power  to  regulate  interstate  commerce 
applied  to  ail  the  incidents  to  which  said 
commerce  might  give  rise,  and  to  all  con- 
tracts which  might  be  made  in  the  course  of 
its  transaction,  that  power  would  embrace 
the  entire  sphere  of  mercantile  activity  in 
any  way  connected  with  trade  between  the 
states;  and  would  exclude  state  control  over 
many  contracts  purely  domestic  in  their  na- 
ture. The  business  of  insurance  is  not  com- 
merce. A  contract  of  insurance  is  not  an 
instrumentality  of  commerce.  The  making 
of  such  a  contract  is  a  mere  incident  of  com- 
mercial intercourse,  and  in  this  respect 
there  is  no  difference  whatever  between  in- 
surance against  fire  and  insurance  against 
'the  perils  of  the  sea.' "  Or,  as  remarked  in 
yew  York  L.  Ins.  Co.  v.  Cravens,  "against 
the  uncertainty  of  man's  mortality." 

The  fact  that  the  agent  of  the  foreign  in- 
surance company  negotiated  the  contract  of 
insurance  in  the  state  where  the  contract 
was  to  be  finally  completed  and  the  policy 
delivered,  did  not  affect  the  result.  As  Mr. 
Justice  Bradley  said  in  the  leading  case  of 
liohhins  v.  Shelby  County  Taxing  Dist.  120 
U.  S.  480,  30  L.  ed.  694,  1  Inters.  Com.  Rep. 
45,  7  Sup.  Ct.  Ren.  592:  "The  negotiation  of 
369] sales  of  goods  wnich  are  in  another  *state, 
for  the  purpose?  of  introducing  them  into  the 
state  in  which  the  negotiation  is  made,  is 
interstate  commerce."  And  see  Collins  v. 
New  Hampshire,  171  U.  S.  30,  43  L.  ed.  60, 
18  Sup.  Ct.  Rep.  768,  and  other  cases. 

Tested  by  the  same  reasoning,  negotiable 


instruments  are  not  instruments  of  com- 
merce; bills  of  lading  are,  because  they 
stand  for  the  articles  included  therein; 
hence  it  has  been  held  that  a  state  cannot 
tax  interstate  bills  of  lading  because  that 
would  be  a  regulation  of  interstate  com- 
merce, and  that  Congress  cunnot  tax  foreign 
bills  of  lading,  because  that  would  be  to  tax 
the  articles  exported,  and  in  conflict  with 
article  1,  §  9,  cl.  5,  of  the  Constitution  of 
the  United  States,  that  *'no  tax  or  duty 
shall  be  laid  on  any  articles  exported  from 
any  state."  Fairhank  v.  United  States,  181 
U.  S.  283,  45  L.  cd.  862,  21  Sup.  Ct.  Rep. 
648. 

In  Nathan  v.  Louisiana,  8  How.  73,  12  I^ 
ed.  09.3,  it  was  held  that  a  broker  dealing  in 
foreign  bills  of  exchange  was  not  engaged 
in  commerce,  but  in  supplying  an  instni- 
I  mentality  of  commerce,  and  that  a  state  tax 
on  all  money  or  exchan^  brokers  was  not 
void  as  to  him  as  a  regulation  of  commerce. 

And  in  Williams  v.  Fears,  179  U.  S.  270, 
45  L.  ed.  186,  21  Sup.  Ct.  Rep.  128,  that  the 
levy  of  a  tax  by  the  state  of  Georgia  on  the 
occupation  of  a  person  engaged  in  hiring  la- 
borers to  be  employed  beyond  the  limits  of 
the  state  was  not  a  regulation  of  interstate 
conunorce,  and  that  the  tax  fell  witliin  the 
distinction  between  interstate  commerce  or 
an  instrumentality  thereof,  and  the  mere  in- 
cidents that  might  attend  the  carrying  on  of 
such  commerce. 

In  Cohen  v.  Virginia,  6  Wheat.  264,  440, 
5  L.  ed.  257,  200,  Congress  had  empowered 
the  corporation  of  the  city  of  Washington  to 
''authorize  the  drawing  of  lotteries  for  any 
improvement  of  the  city,  which  the  ordinary 
funds  or  revenue  thereof  will  not  aocom- 
plish."  The  corporation  had  duly  provided 
for  such  lotteiy,  and  this  case  was  a  convic- 
tion under  a  statute  of  Virginia  for  selling 
tickets  issued  by  that  lottery.  That  statutft 
forbade  the  sale  within  the  state  of  anj 
ticket  in  a  lottery  not  authorized  by  the 
laws  of  Virginia. 

The  court  held,  by  Chief  Justice  Marshall^ 
that  the  lottery  was  merely  the  emanation 
of  a  corporate  pow(>r,  and  "that  the  *mind  of  [SI 
Congress  was  not  directed  to  any  proviaion 
for  the  sale  of  tlie  tickets  beyond  the  limits 
of  the  corporation." 

The  constitutionality  of  the  act  of  Con- 
gress, as  forcing  the  sale  of  tickets  in  Vir- 
ginia, was  thei-efore  not  passed  on,  but  if 
lottery  tickets  hud  been  deemed  articles  of 
commerce,  the  Virginia  statute  would  have 
1)een  invalid  as  a  regulation  of  commerce, 
and  the  conviction  could  hardly  have  been 
atiirmed,  as  it  was. 

In  Nutting  v.  Massachusetts,  183  U.  8. 
553,  556,  46  L.  ed.  324,  325,  22  Sup.  Ct  Kep. 
238,  239,  Mr.  Justice  Gray  said:  <*A  state 
has  the  imdoubted  power  to  prohibit  foreign 
insurance  companies  from  making  contractu 
of  insurance,  marine  or  other,  within  its 
limits,  except  upon  such  conditions  as  the 
MixU*  may  prescribe,  not  interfering  witii  in- 
ter:itate  commerce.  A  contract  of  marine 
insurance  is  not  an  instrumentality  of  coin> 
nHMce.  but  a  mere  incident  of  commercial 
iiitereourse.     The   state,   having   the   pow^r 
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to  impose  conditiona  on  the  transaction  of 
business  by  foreign  insurance  companies 
tvithin  its  limits,  has  the  equal  right  to 
prohibit  the  transaction  of  such  business  by 
^^ents  of  such  companies,  or  by  insurance 
brokers,  who  are  to  srmip  extent  tlie  repre- 
►ntativcfl  of  both  narties." 
Tf  a  state  should  create  a  corporation  to 
__  _  in  the  business  of  lotteries,  could  it 
cnt:oi*  another  state,  which  prohibited  lotter- 
ies, on  the  ground  that  lottery  tickets  were 
tLic^    subjects  of  commerce? 

On  the  other  hand,  could  Congress  compel 
a  ft^-tate  to  admit  lottery  matter  within  it, 
c«^rit. i-ary  to  its  own  laws? 

Ir»  Mcxatirier  v.  titate,  80  Ga.  246,  10  L. 
K-  J\..  859,  12  S.  E.  408,  it  was  held  that  a 
=*t  4\  t-«?>  statute  prohibiting  the  business  of 
l>tix-ing  and  selling  what  are  commonly 
k  ■lox'vn  as  "futures,"  was  not  protected  by 
1-^»€*  <L-ommprce  clause  of  the  Constitution,  as 
tl»e  iMisiness  was  gambling,  and  that  clause 
P*"<->tocte<l  interstate  commerce,  but  did  not 
I»i*c:*t-€?ct  interstate  gambling.  The  same  view 
"^""•'^^^  expressed  in  Htate  v.  Stripling,  113 
^1».  120,  36  L.  R.  A.  81,  21  So.  409,  in  re- 
•^P^^C'-t  of  an  act  forbidding  the  sale  of  pools 
^■■»    liorse  races  conducted  without  the  state. 

I  ri   Ballock  v.  State,  73  Md.  1,  8  L.  R.  A. 

p  '  1  .    20  Atl.  184,  it  was  held  that  when  the 

^^^'^cls  of  a  foreign  government  are  coupled 

^V^'*"^  K  conditions  and  stipulations  that  change 

'*-'*^*ir  character  from  an  'obligation  for  the 

'V^^'^i^ent  of  a  certain  sum  of  money  to  a  spe- 

l'?*^*^    of  lottery  tickets  condemne<i  by  the  po- 

*^"*^     regulations  of  the  ntate,  the  prohibition 

"^lieir  sale  did  not  violate  treaty  stipula 


or     constitutional     provision.      Such 
'-**^«'l«  with  such  conditions  and  stipulations 
***'^^<?d  to  be  vendi!)le  under  the  law. 

*"'^<>  lottery  tickets  forbidden  to  be  issued 
,    <lealt  in  by  the  laws  of  Texas,  the   ter 
^•»*r<«  a  QUO,  and  by  the  laws  of  California 


or 


C;tah,  the  terminus  ad  qucm,  were  not 
^•"*<iible;  and  for  this  reason,  also,  not  arti- 
'^^    of  commerce. 

^  ^  a  lottery  ticket  is  not  an  article  of 
l^^^'^^iK^rce.  how  can  it  become  so  when  ]>lace(l 
^^  5^  11  envelope  or  box  or  other  covering,  and 
^*  u.n^p<j,.^(j    by    jij^    express   company?     To 

_*\^      that   the  mere  carrving   of   an   article 


not 


mere  cai 
an  article 


mo- 


^        *t.self  nevertheless  becomes  such  the  

t^^**^^  it  is  to  be  transported  from  one  state 
'^     Another,  is  to  transform  a  non-eoinmer- 


to 


^^^^   article  into  a  commercial  one  simply  be 
'^^^'^  it  is  transjiorted.     1  cannot  conceive 
"**t  any  such  result  can  properly  follow. 
It  would  l>e  to  say  that  everything  is  an 


•^^"^icle  of  commerce  the  moment  it  is  taken 
^  be  transported  from  place  to  place,  and 
^\  interstate  commerce  if  from  state  to 
^^ixte. 

Ad  invitation  to  dine,  or  to  take  a  drive, 
^^  a  note  of  introduction,  all  become  articles 
"f  commerw  under  the  ruling  in  this  case, 
^y  being  deposited  with  an  express  company 
for  transportation.     This    in   elTect    breaks 
down  all  the  differences  between  that  which  j 
i^  and  that  which  is  not,  an  article  of  com- ; 
njerce,  and  the  necessary  consequence  is  to  > 
Uke   from   the   states   all   jurisdiction   ovrr ! 
Hip  subject  so  far  as  interstate  comnin:»ira- 
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tion  is  concerned.  It  is  a  long  step  in  the 
direction  of  wiping  out  ail  traces  of  state 
lines,  and  the  creation  of  a  centralized  gov- 
ernment. 

Does  the  grant  to  Congress  of  the  power 
to  regulate  interstate  commerce  impart  the 
absolute  power  to  prohibit  it? 

It  was  said  in  Gibbons  v.  Ogden  that  th« 
right  of  intercourse  between  state  and  state 
was  derived  from  "those  laws  whose  author* 
ity  is  acknowledged  by  civilized  man 
throughout  the  world;"  but  under  the  Arti- 
cles of  Confederation  the  states  might  have. ' 
interdicted  interstate  trade,  yet  •when  they([37S 
surrendered  the  power  to  deal  with  com- 
merce as  between  themselves  to  the  general 
governn»ent  it  was  un<loubtedly  in  order  to 
form  a  more  perfect  union  by  freeing  mich 
commerce  from  state  discrimination,  and 
not  to  transfer  the  power  of  restriction. 

"But  if  that  power  of  regulation  is  abso- 
lutely unrestrii'ted  as  res|)ects  interstate 
comn^orce.  then  the  very  unity  the  Constitu- 
tion was  framed  to  secure  can  be  .set  at 
naught  by  a  legislative  body  created  by  that 
instrument."  183  U.  S.  171,  4G  L.  ed.  130. 
22  Sup.  Ct.  Ren.  70. 

It  will  not  do  to  say — a  suggestion  which 
has  heretofore  been  made  in  this  case — that 
state  laws  have  been  found  to  be  inelTective 
for  the  suppression  of  lotteries,  and  there- 
fore Congress  should  interfere.  The  scope 
of  the  commerce  clause  of  the  Constitution 
cannot  be  enlarged  because  of  present  views 
of  public  interest. 

In  countries  whose  fundamental  law  is 
flexible  it  may  be  that  the  homely  maxim, 
*'to  ease  the  slioe  where  it  pinches,"  may  be 
applied,  but  under  the  Constitution  of  the 
United  States  it  cannot  be  availed  of  to  jus- 
tify action  by  Congress  or  by  the  courts. 

The  Constitution  gives  no  countenance  to 
the  theory  that  Congress  is  vested  with  the 
full  powers  of  the  13ritish  Parliament,  and 
that,  although  subject  to  constitutional  lim- 
itations, it  is  the  sole  judge  of  their  extent 
and  application;  and  the  decisions  of  this 
eourt  from  the  beginning  have  been  to  the 
contrary. 

"To  what  purpose  are  powers  limited,  and 
to  what  purpose  is  that  limitation  commit- 
ted to  writiiig,  if  these  limits  may,  at  any 
tijue,  be  passed  by  those  intended  to  be  re- 
strained'.'' asked  Marshall,  in  Marbury  v. 
Madison  [1  Cranch,  17G,  2  L.  ed.  73]. 

'•Should  Congress."  said  the  same  great 
magistrate  in  WVulloch  v.  Maryland,  "un- 
der the  pretext  of  executing  its  powers,  pass 
laws  for  the  acconiplishment  of  objects  not 
intrusted  to  the  government,  it  would  be- 
come the  painful  duty  of  this  tribunal, 
should  a  case  requiring  such  a  decision  come 
before  it,  to  say  that  such  an  act  was  not 
the  law  of  the  land." 

•And  so  Chief  Justice  Taney,  referring  to[373] 
the  extent  and  limits  of  the  powers  of  Con- 
gress: "As  the  Constitution  itself  does  not 
draw  the  line,  the  question  is  necessarily 
one  for  judicial  decision,  and  depending  al- 
t(jgether  upon  the  wordis  of  the  Constitu- 
tion." [License  Cases,  5  How.  574,  12  L. 
ed.  '2vS8.] 

it  is  argued  that  the  power  to  regulate 
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commerce  among  the  several  states  ie  the 
same  as  the  power  to  regulate  commerce 
with  foreign  nations,  and  with  the  Indian 
tribes,     h^t  is  its  scope  the  same? 

As  in  effect  before  observed,  the  power  to 
regulate  commerce  with  foreign  nations  and 
the  power  to  regulate  interstate  commerce, 
are  to  be  taken  diverso  intuitUy  for  the  lat- 
ter was  intended  to  secure  equality  and  free- 
dom in  commercial  intercourse  as  between 
the  states,  not  to  permit  the  creation  of  im- 
pediments to  such  intercourse;  while  the 
former  clothed  Congress  with  that  power 
over  international  commerce,  pertaining  to 
a  sovereign  nation  in  its  intercourse  with 
foreign  nations,  and  subject,  generally 
speaking,  to  no  implied  or  reserved  power  in 
the  states.  The  laws  which  would  be  nec- 
essary and  proper  in  the  one  case  would  not 
be  necessary  or  proper  in  the  other. 

Congress  is  forbidden  to  lay  any  tax  or 
duty  on  articles  exported  from  any  state, 
and  while  that  has  been  applied  to  exports 
to  a  foreign  country,  it  seems  to  me  tliat  it 
was  plainly  intended  to  apply  to  interstate 
exportation  as  well ;  Congress  is  forbidden 
to  give  preference  by  any  regulation  of  com- 
merce or  revenue  to  the  ports  of  one  state 
over  those  of  another;  and  duties,  imposts, 
and  excises  must  be  uniform  throughout 
the  United  States. 

"The  citizens  of  each  state  shall  be  enti- 
tled to  all  privileges  and  immunities  of  citi- 
zens in  the  several  states."  This  clause  of 
the  2d  section  of  article  4  was  taken  from 
the  4th  article  of  Confederation  which  pro- 
vided that  "the  free  inhabitant  of  each  of 
these  states  .  .  .  shall  be  entitled  to  all 
privileges  and  immunities  of  free  citizens  in 
the  several  states;  and  the  people  of  each 
state  shall  have  free  ingress  and  regress  to 
and  from  any  other  state,  and  shall  enjoy 
therein  all  the  privileges  of  trade  and  com- 
[374]merce;"  while  other  parts  of  the  •same  arti- 
cle were  also  brought  forward,  in  article  4  of 
the  Constitution. 

Mr.  Justice  Miller,  in  the  SlcMghter- 
House  Cases,  16  Wall.  36,  75,  21  L.  ed.  394, 
408,  says  that  there  can  be  but  little  ques- 
tion that  the  purpose  of  the  4th  article  of 
the  Confederation,  and  of  this  particular 
clause  of  the  Constitution,  '4s  the  same,  and 
that  the  privileges  and  immunities  intended 
are  the  same  in  each." 

Thus  it  is  seen  that  the  right  of  passage 
of  persons  and  property  from  one  state  to 
another  cannot  oe  prohibited  by  Congress. 
But  that  does  not  challenge  the  legislative 
power  of  a  sovereign  nation  to  exclude  for- 
eign persons  or  commodities,  or  place  an 
embargo,  perhaps  not  permanent,  upon  for- 
eign snips  or  manufactures. 

The  power  to  prohibit  the  transportation 
of  diseased  animals  and  infected  goods  over 
railroads  or  on  steamboats  is  on  entirely 
different  thing,  for  they  would  be  in  them- 
selves injurious  to  the  transaction  of  inter- 
state commerce,  and,  moreover,  are  essential- 
ly conomercial  in  their  nature.  And  the  ex- 
clusion of  diseased  persons  rests  on  different 
ground,  for  nobody  would  pretend  that  per- 
soaa  could  be  kept  off  the  trains  because 
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they  were  going  from  one  state  to  another 
to  engage  in  the  lottery  business.  However 
enticing  that  business  may  be,  we  do  not  un- 
derstand these  pieces  of  paper  themselves 
can  communicate  bad  principles  by  contact. 

The  same  view  must  be  taken  as  to  com- 
merce  with  Indian  tribes.  There  is  no  res- 
ervation of  police  powers  or  any  other  to  a 
foreign  nation  or  to  an  Indian  tribe,  and  the 
scope  of  the  power  is  not  the  same  as  that 
over  interstate  commerce. 

In  United  States  v.  ^S  Gallons  of  Whis- 
key, 93  U.  S.  188,  194,  sub  nom.  United 
States  V.  La  riviere,  23  L.  ed.  840,  847,  Mr. 
Justice  Davis  said:  "Congress  now  has  the 
exclusive  aiul  absolute  power  to  regulate 
commerce  with  the  Indian  tribes, — a  power 
as  broad  and  free  from  restrictions  as  that 
to  regulate  comiii'  ice  with  foreign  nations. 
The  only  elficiont  way  of  dealing  with  the 
Indian  tribes  was  to  place  them  under  the 
protection  of  the  general  government. 
Their  peculiar  habits  and  character  required 
this:  and  the  history  of  the  country  shows 
the  necessity  of  keeping  them  'separate,  sub- 
ordinate, and  dependent.'  Accordingly, 
treaties  have  been  made  and  laws  passed 
^'separating  Indian  territory  from  that  of[37 
the  states,  and  providing  that  intercourse 
and  trade  with  the  Indians  should  be  car- 
ried on  solely  under  the  authority  of  the 
United  States." 

I  regard  this  decision  as  inconsistent  with 
the  views  of  the  framers  of  the  Constitu- 
tion, and  of  Marshall,  its  great  expounder. 
Our  form  of  government  may  remain  not- 
withstanding legislation  or  decision,  but,  as 
long  ago  observed,  it  is  with  governments, 
as  with  religions:  the  form  may  survive  the 
substance  of  the  faith. 

In  my  opinion  the  act  in  question  in  ths 
particular  under  consideration  is  invalid, 
and  the  judgments  below  ought  to  be  re- 
versed, and  my  brothers  Bre^rer,  SkirAS, 
and  Peokham  concur  in  this  dissent. 


JOHN  FRANCIS,  Anthony  Hoff,  and  John 
Edgar,  alias  Peter  Edgar,  Petitioners, 

V. 

UNITED  STATES. 

(See  S.  C.  Reporter's  ed.  375  -385.) 

Interstate  commerce — traffic  in  lottery  iic1> 
ets — policy  slips. 

Policy  slips  written  by  a  customer  to  Indicate 
his  choice  of  niimbeni,  and  delivered  by  bin. 
to  an  ngent  of  the  policy  game,   to  be  for> 
warded   by   him   to  headquarters  In   anotber- 
state,   are  not  within  the  provisions  of  th« 
act  of  Congress  of  March  2,  1895,  chap.  101 
(28  Stat,  at  L.  963.  U.  S.  Comp.  Stat.  1901. 
p.   3178),   malcing  it  an  offeose  against  tli« 
United  States  to  cause  to  be  carried  from  oae 
state  to  another  any  paper,  certificate,  or  !•• 
strument  purporting  to  be  or  to  represent  t 
tickot.   chance,   share,   or   interest   in   a  lot* 
tery. 
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iN   WRIT   of    Certiorari   to   the    United 
States  Circuit  Court  of  Appeals  for  the 
Sixth  Circuit  to  review  a  juagmeot  which 
.affirmed  a  judgment  of  the  District  Court 
:for  the  Southern  District  of  Ohio  entered 
npoD  a  conviction  for  the  offense  of  causiog 
lottery  tickets  or  papers  representing  an  in- 
terest in  a  lottery'  to  he  carried  from  one 
^$ta.te  to  another.     Reversed  and   remanded 
the  District  Court,  with  directions  to  set 
.9lde  the  verdict  and  grant  a  new  trial. 
See  same  case  below,  46  C.  C.  A.  25,  106 

896. 
rrhe  facts  are  stated  in  the  opinion. 
^r.  Miller  Ontcalt,  argued  the  cause, 
d,  with  Mr.  Thomas  F.  Shay,  filed  a  brief 
r  petitioners: 

Ck)mmeroe  undoubtedly  is  traffic,  but  it  is 

•znething  more;   it  is  intercourse.     It  de- 

•X'ibes  the  commercial  intercourse  between 

b."tions    and    parts    of   nations,    in   all    its 

^snches,  and  is  regulatod    by    prescribing 

les  for  carrying  on  that  intercourse. 

(Hbbons  v.  Ogden,  9  Wheat  1,  6  L.  ed.  23; 

^^-^itcd  States  v.  E.  C.  Knight  Go.  156  U.  S. 

-*  »      39  L.  ed.  325,  15  Sup.  Ct.  Rep.  249. 

^^         In  whatever  language  a  statute  may  be 

'simed,  its  purpose  must  be  determined  by 

natural  and  reasonable  effect;   and  the 

resumption   that   it   was  enacted    in   good 

ith,  for  the  purpose  expressed  in  the  title, 

control  the  determination  of  the  ques- 

^m  whether  it  is  or  is  not  repugnant  to 

e  Constitution  of  the  United  States. 

Minnesota  v.  Barber,  136  U.  S.  313,  34  L. 

L.  456,  5  Inters.  Com.  Rep.  185,  10  Sup.  Ct. 

K  862;  New  York  v.  Miln,  11  Pet.   103, 

i.  ed.  648;  PassengtT  Cases,  7  How.  283, 

I  L.  ed.  702;  Henderson  v.  New  York,  92 

.  S.  259,  23  L.  ed.  543;   Vniied  States  v. 

<#a?,  95  U.  S.  670,  24  L.  ed.  538;  Yick  Wo  v. 

opkins,  118  U.  S.  350,  30  L.  ed.  220,  6  Sup. 

t.  Rep.  1064 ;  Morgan's  L.  d  T.  R.  d  S.  N. 

'o.  V.  Louisiana  Bd.  of  Health,   118  U.  S. 

^5,  30  L.  ed.  237,  6  Sup.  Ct.  Rep.  1114. 

The  protection  of  the  Constitution  does  not 
^^tend  to  lotteries,  games  of  chance,  or  spcc- 
,>tlation.    These  may  be  interstate  gambling, 
^^"Ht  are  not  commerce. 

Prentice  &  Egan,  Commerce  Clause  of  Fed. 
^^^nst.  p.  55. 

A  state  may   prohibit  buying  or  selling 
Mrhat  are  commonly  known  as  futures. 

Fortenbury  v.  State,  47  Ark.  188,  1  S.  W. 
S8;  Alexander  v.  State,  86  Ga.  246,  10  L. 
1^.  A.  859,  12  S.  E.  408. 

A  state  may  prohibit  the  sale  of  lottery 
tickets  or  of  bonds  containing  conditions 
^hich  make  their  value  dependent  upon 
chance. 

Ballock  V.  State,  73  Md.  1,  8  L.  R.  A.  671, 
20  Atl.  184;  Roselle  v.  Farmers'  Bank,  141 
Mo.  36,  39  S.  W.  274. 

A  state  may  prohibit  the  sale  of  pools  on 
hoTpe  races  conducted  without  the  state,  al- 
though not  forbidden  as  to  races  conducted 
within  the  state. 
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State  V.  StHpling,  113  Ala.  130,  38  L.  E. 
A.  81,  21  So.  409. 

And  may  forbid  the  sending  of  money 
without  the  state  for  gambling  purposes. 

Lacey  v.  Palmer,  93  Va  159,  31  L.  R.  A. 
822,  24  S.  E.  930;  State  v.  Harbourne,  70 
Conn.  484,  40  L.  R.  A.  607,  40  AU.  179. 

The  power  conferred  upon  Congress  by  the 
commerce  clause  of  the  Constitution  is  ex- 
clusive so  far  as  it  relates  to  matters  within 
its  purview  which  are  national  in  their  char- 
acter and  admit  or  require  uniformity  of 
regulation  affecting  all  the  states.  That 
clause  was  adopted  in  order  to  secure  such 
uniformity  against  discriminating  state  1^- 
islation. 

Mobile  County  v.  Kimball,  102  U.  S.  691, 
26  L.  ed.  238. 

A  lottery  grant  is  not  in  any  sense  a  con- 
tract within  the  meaning  of  the  Constitu- 
tion, but  simply  a  gratuity,  a  license,  which 
the  state,  under  its  police  power  and  for  the 
protection  of  the  public  morals,  can  at  any 
time  revoke. 

Douglas  v.  Kentucky,  168  U.  S.  488,  42  L. 
ed.  553,  18  Sup.  Ct.  Rep.  199. 

Mr.  George  F.  Edmunds  also  argued  the 
cause  and  filed  a  brief  for  petitioners : 

If  the  clear  principles  declared  and  im- 
plied in  Mintiesota  v.  Barber,  136  U.  S.  313, 
34  L.  ed.  455,  3  Inters.  Com.  Rep.  185,  10 
Sup.  Ct.  Rep.  862,  are  to  be  followed,  it  is 
demonstrated  that  the  act  cannot  stand  as 
a  lawful  exercise  of  the  power  "to  regulate 
commerce  among  the  several  states." 

The  contention  that  the  language  of  the 
(■ommerce  clause  must  have  the  same  mean- 
ing and  application  as  to  commerce  among 
the  states  as  that  with  foreign  nations  is 
entirely  untenable. 

Even  if  the  sovereign  and  exclusive  power 
in  Congress  and  the  President  in  dealing 
with  foreign  relations  were  left  out  of  view, 
it  is  submitted  that  the  word  "regulat^i"  may 
have  one  meaning  as  applied  to  one  class  of 
subjects,  and  a  different  or  limited  one  as 
applied  to  another  class  of  subjects.  The 
name  word  is  in  all  such  cases  construed  ac- 
cording to  the  general  intent. 

.Maryland  v.  Baltimore  d  0.  R.  Co.  22 
Wall.  105,  22  L.  ed.  713. 

Mr.  John  G.  Carlisle  also  argued  the 
cause  for   petitioners. 

Assistant  Attorney  General  Beck  argued 
the  cause  and  filed  a  brief  for  respondent. 

For  his  contentions  see  his  brief  as  re- 
ported in  Champion  v.  Ames,  ante,  492. 

Mr.  Justice  Holmes  delivered  the  opin- 
ion of  the  court: 

This  is  an  indictment  under  Rev.  Stat.  | 
5440  (U.  S.  Comp.  Stat.  1901,  p.  3676),  for 
conspiring  *to  commit  an  offense  against  the[37< 
United  States.  The  offense  which  the  de- 
fendants are  alleged  to  have  conspired  to 
commit  and  to  have  committed  is  that  of 
causing  to  be  carried  from  one  state  to  an- 
other, viz.,  from  Kentucky  to  Ohio,  five  pa- 
pers, certificates,  and  instruments,  purport- 
ing to  be  and  to  represent  chances,  shares, 
and  interests  in  the  prizes  thereafter  to  be 
awarded  by  lot  in  the  drawings  of  a  lottery, 
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commonly  known  as  the  game  of  policy. 
Act  of  March  2,  1895,  chap.  191  (28  Stat,  at 
L.  963,  U.  S.  Ck)mp.  Stat.  1901,  p.  3178). 
It  appears  that  the  lottery  in  question  had 
its  headquarters  in  Ohio  and  agencies  in  dif- 
ferent states.  A  purchaser,  or  person  wish- 
ing to  take  a  chance,  went  to  one  of  these 
agencies,  in  this  case  iii  Kentucky,  selected 
three  or  more  numbers,  wrote  them  on  a 
slip,  and  handed  the  slip  to  the  agent,  in 
this  case  to  the  defendant  HofT,  paying  the 
price  of  the  chance  at  the  same  time,  and 
keeping  a  duplicate,  which  was  the  purchas- 
er's voucher  for  his  selection.  The  slip  in 
this  case  was  taken  by  the  defendant  Kdgar 
to  be  carried  to  the  principal  ollice,  where 
afterwards,  in  the  regular  course,  there 
would  be  a  drawing  by  the  defendant  Frnn- 
cis.  If  the  purchaser's  number  should  win, 
the  prize  would  be  sent  to  the  ag(;ncy  and 
paid  over.  The  carriage  from  one  state  to 
another,  relied  upon  as  the  object  of  the  con- 
bpiracy,  and  as  the  overt  act  io  pui*8uancc 
of  the  conspiracy,  was  the  carriage  by  Ed- 
gar of  slips  delivered  to  Uoff,  as  above  de- 
scribed. The  case  was  sent  to  the  jury  by 
the  district  court,  the  defendants  were 
found  guilty,  and  the  judgment  against 
them  was  aflirnied  by  the  circuit  court  of 
appeals.  Kcillcy  v.  United  States,  46  C.  C. 
A.  2r},  106  Fed.  BOG.  The  case  then  was 
brought  here  on  certiorari. 

An  exception  was  taken  at  every  step  of 
the  trial  in  the  hope  that  some  shot  might 
hit  the  mark.  We  entirely  agree  with  the 
circuit  court  of  appeals  in  its  unfavorable 
comments  on  the  practice.  But,  little  at- 
tention as  most  of  the  obiections  made  de- 
serve, they  at  least  succeeded  in  raising  the 
broad  questions  whether  the  act  of  1895  is 
constitutional,  and  whether  the  ofTense 
proved  is  within  it.  The  former  is  disposed 
of  by  the  case  of  Champion  v.  Ames,  188  U. 
S.  .'{21,  antCy  492,  23  Sup.  Ct.  Ilep.  321.  The 
latter  remains,  and  thus  far  seems  to  us  not 
to  have  received  quite  sufticient  notice. 
[377]  *The  game  was  played  by  mixing  sevonty- 
eight  consecutive  numbers  and  drawing  out 
twelve  after  all  the  purchases  for  the  game 
had  been  reported.  If  the  three  on  any  slip 
corresponded  in  number  and  order  with 
three  drawn  out,  the  purchaser  won.  The 
purpose  of  bringing  in  the  slips  to  head- 
quarters was  that  all  purchases  should  be 
known  there  before  the  drawing,  and  thus 
swindling  by  agents  of  the  lottery  made  im- 
possible. It  is  said  by  the  circuit  court  of 
appeals  that  the  successful  slips  were  re- 
turned with  the  prizes.  If  this  is  correct 
we  do  not  perceive  that  it  materially  affects 
the  case.  The  arrangement,  whatever  it 
was,  was  for  the  convenience  and  safety  of 
those  who  managed  this  lottery,  and  was  in 
no  way  essential  to  the  interests  of  the  per- 
son making  the  purchase  or  bet.  The  daily 
report  of  the  result  of  the  drawings  to  Hoff, 
with  whom  he  dealt,  and  the  forwarding  of 
the  prize,  if  drawn,  filled  all  his  needs.  It 
would  seem  from  the  evidence,  as  the  gov- 
ernment contended, — certainly  the  contrary 
docs  not  appear  and  was  not  argued, — tliat 
Hoff  and  Edgar,  the  carrier,  were  agents  of 
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the  lottery  company.  Thus  the  slips  were 
at  home,  as  between  the  purchaser  and  the 
lottery,  when  put  into  HofT's  hands.  They 
had  reached  their  final  destination  in  point 
of  law,  and  their  later  movements  were  in- 
ternal circulation  within  the  sphere  of  the 
lottery  company's  possession.  Therefore 
the  question  is  suggested  whether  the  car- 
riage of  a  paper  of  any  sort  by  its  owner  or 
the  owner's  servant,  properly  so  called,  witlt 
no  view  of  a  later  change  of  possession,  can 
be  commerce,  e^'en  when  the  carriage  is  in 
aid  of  some  business  or  traffic.  The  case  is 
different  from  one  where,  the  carriage  being 
done  by  an  independent  carrier,  it  is  com- 
merce merely  by  reason  of  the  business  of 
carriage. 

The  question  just  put  need  not  be  an- 
swered in  this  case.  For  on  another  ground 
we  are  of  opinion  that  there  was  no  evidence 
of  an  offense  within  the  meaning  of  the  act 
of  1895.  The  assumption  has  l>een  that  tlie 
slips  carried  from  Kentucky  to  Ohio  were 
papers  purporting  to  be  or  represent  a  tick- 
et or  interest  in  a  lottery.  But  in  our  opin- 
ion tliese  papers  did  not  purport  to  be  or  do 
either.  A  ticket,  of  cours»e,  is  a  thing  which 
is  the  holder's  mean^  of  making  good  his 
riglits.  'I'ho  essence  of  *it  is  th»it  it  is  in  thc[31 
hands  of  the  other  party  to  the  contract 
with  I  he  lottery  as  a  document  of  title.  It 
s(.>ems  to  us  quite  plain  that  the  alternative 
instrument  mentioned  by  the  statute,  viz.,  a 
paper  representing  an  interest  in  a  lottery, 
equally  is  a  dneujnent  of  title  to  the  pur- 
chaser and  holder, — the  thing  by  holding 
which  he  makes  good  his  right  to  a  chance 
in  the  game.  But  the  slips  transported,  as 
we  have  pointed  out,  wero  not  the  purchas- 
ers' dcK'uments.  It  is  true  that  they  cor- 
responded in  contents,  and  so  in  one  sense 
represented  or  depicted  the  purchasers'  in- 
terests. But  *'re|)resent"  in  the  statute 
means,  as  we  already  have  saitl  in  other 
words,  represent  to  the  purchaser.  It 
means  stand  as  the  representative  of  title  to 
the  indicated  thing,  and  that  these  slips 
did  not  do.  The  function  of  the  slips  might 
have  been  performed  by  descriptions  in  a 
book,  or  by  memory,  if  the  whole  lottery 
business  had  been  done  by  one  man.  They 
as  little  represented  the  purchaser's  chances 
as  the  stubs  in  a  check  book  represent  the 
sums  coming  to  the  payees  of  the  checks. 

We  assume,  for  purposes  of  decision,  that 
the  papers  kept  by  the  purchasers  were  tick- 
ets, or  did  represent  an  interest  in  a  lottery. 
But  those  papers  did  not  leave  Kentucky. 
There  was  no  conspiracy  that  they  should. 
We  need  not  consider  whether,  if  it  had 
been  necessary  to  take  them  to  Ohio  in  or- 
der to  secure  the  purchaser's  rights,  the  lot- 
tery keepers  could  be  said  to  conspire  to 
cause  them  to  be  carried  there,  when  the 
carriage  would  be  in  an  interest  adverse  to 
theirs,  and  they  would  be  better  off  and  pre- 
sumably glad  if  the  papers  never  were  pre- 
sented. See  Com,  v.  Peaslee,  177  Mass.  267, 
271,  59  N.  E.  56:  Graves  v.  Johnson,  179 
Mass.  53,  58,  60  N.  E.  383. 

The  judgment  of  the  Circuit  Court  of  Ajh 
jicals  is  reversed;  the  judgment  of  the  Dif- 
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trict  Court  is  also  reversed,  and  the  cause 
remanded  to  that  court,  with  directions  to 
aet  aside  the  verdict  and  grant  a  new  trial. 


charge  at  that  place.  In  this  instance  the 
purchase  was  made  of  the  respondent  Hoff 
at  the  Newport  office.  The  purchaser  (Har- 
rison«  in  this  instance)  chose  three  of  the 
numbers  from  one  to  seventy-eight,  inclu- 
sive, and  wrote  them  upon  a  slip  of  paper, 
of  which,  according  to  the  method  of  doing 
business,  he  kept  a  duplicate.     He  handed 


Mr.  Justice  Harlmn  dissenting: 

This  is  a  criminal  prosecution  based  upon 
the  1st  section  of  the  act  of  Congress  of 
March  2d,  1896,  chap.  191,  entitled  "An  Act 

tlT^^yfor   the    Suppression    of     Lottery    Traffic  his  list  of  numbers,  with  figures  to  denote 

through  National  and  Interstate  Commerce  the  sum  paid,  upon  a  slip  of  paper,  and  the 

and  the  Postal  Service,  Subject  to  the  Juris-  money  to  pay  for  his  chance,  to  the  person 

diction  and  Laws  of  the  United  States."  in  charge,  to  be  transmitted  to  the  principal 

That  section  reads:  "§  1.  That  any  per-  office  in  Cincinnati  by  the  'carrier,'  who 
son  who  shall  cause  to  be  brought  within  would  call  to  take  them  up.  When  these 
the  United  States  from  abroad,  for  the  pur-  slips  and  the  moneys  were  all  brought  into 
pose  of  disposing  of  the  same  or  deposited  the  principal  office,  the  drawing  above  men- 
in  or  carried  by  the  mails  of  the  United  tioned  took  place.  If  the  three  numbers  on 
States,  or  carried  from  o«e  state  to  another  the  slip  were  of  the  twelve  drawn  from  the 
in  the  United  States,  any  paper,  certificate,  wheel,  the  purchaser  would  win  the  prize, 
or  instrument  purporting  to  be  or  represent  $200,  when  the  game  (of  which  there  were 
a  ticket,  chance,  share,  or  interest  in  or  de-  several  forms)  was  played  on  the  basis 
pendent  upon  the  event  of  a  lottery,  so-  above  stated.  If  not,  he  lost.  A  report  of 
called  gift  concert,  or  similar  enterprise  of-  the  drawings  was  sent  back  to  the  station 
fering  prizes  dependent  upon  lot  or  chance,  from  which  the  slip  came,  and  if  any  pur- 
er shall  cause  anv  advertisement  of  such  chaser  had  made  a  'hit'  his  slip  would  be  re- 
lottery,  so-called  gift  concert,  or  similar  en-  turned  with  the  prize,  to  be  there  delivered 
terprises  offering  prizes  dependent  upon  lot  to  him.  Of  the  respondents,  Reilley  was  in 
or  chance,  to  l5  brought  into  the  United  charge  of  the  principal  office,  Francis  of  the 
States,  or  deposited  in  or  carried  by  the  drawings,  Hon  of  the  station  in  Newport, 
mails  of  the  United  States,  or  transferred  as  already  stated,  and  Edgar  was  the  car- 
from  one  state  to  another  in  the  same,  shall  rier.  The  slip  of  paper  taken  by  the  car- 
be  punishable  in  the  first  offense  by  impris-  rier  represented  the  interest  of  the  pur- 
onment  for  not  more  than  two  years  or  by  chaser  of  the  chance,  and,  although  contain- 
a  fine  of  not  more  than  $1,000,  or  both,  and  ing  figures  only,  it  had  a  definite  meaning 
in  the  second  and  after  offenses  by  such  im-  and  was  understood  by  all  the  parties  con- 
prisonment  only."  28  Stat,  at  L.  903,  U.  cerned.  It  was  the  transportation  of  some 
S.  Comp.  Stat.  1001,  p.  3178.  of  such   lists,  one  being  that  of  Harrison. 

The   indictment  charges  a   conspiracy   to  from    Newport,    Kentucky,    to     Cincinnati, 

conunit  the  offense  denoiuiced  by  that  sec-  Ohio,  with  knowledge  of  their  character  that 

tion.  constituted  the  overt  act  done  in  pursuance 

Judge  Severens,  delivering  the  judgment  of   the   conspiracy."     That  the  counsel   for 

of  the  circuit  court  of  appeals,  thus  stated,  the  accused  held  the  same  view  of  the  evi- 

and  I  think  accurately,  the  result  of  certain  dence    is   shown    in  an   extract   irom   their 

evidence    on   the   part   of   the   government:  brief  printed  in  the  margin.f 

"Upon  the  trial  the  government  offered  evi-    — rn — rr — r; 1 — r. r-: r-, — 

derlc.  tending  to  profe  that  the  respondents  ,,  Vas  ZTl^t  VhTpXlp^aroVcr  oTrh^e 

adopted  a  scheme  of  lottery  business  called  .policy  concern  was  located  In  Cincinnati.  Ohio, 

by   them   *pohcy,'   which   they   subsequently  that  the  drawings  took  place  in  an  adjoining 

carrie<l  into  operation,  of  the  character  fol-  building    or    room,     and     that    sub-offices    or 

lowing:     The  principal  office  for  the  trans-  agencies  were  maintained  in  various  places  In 

action  of  the  business  was  located  in  a  build-  that  city  and  in  other  cities  in  Ohio  and  other 

ing  in   (Cincinnati,   Ohio.     The   place   where  states,  at  which  patrons  or  players  would  select 

the  drawings  of  numbers  from  a  wheel  were  numbers  in  the  drawings  to  be  made  in  Cincin- 

made    waa   located   in   another   building   or  ^*^*-     ^"«  d^lring  to  pluy  such  a  game  would 

room  adjoining  the  principal  office  and  con-  "^^^^^  ^^"^  ^'  **»«  numbers  from  1  to  78  in- 

nected  with  it  by  a  privalte  way.     In  vari-  ^"f^'/"/*  write  them  upon  a  slip  of  paper,  of 

ous  places  in  that  city  and  elsewhere,  in  JJ^'^        7^  ^     m   ffi^*     ^^  T^V*  ^^^  *"*' 

/Ni.^^xv        i.  i.                  1.1       i.1.**  list  of  numbers,  with  figures  to  denote  the  sum 

Ohm  and  other  states  one,  at  least,  being  in  p^^^  ^^^^,^^^  '^l^^  the  money  to  pay  for  his 

Newport,  Kentucky,  they  had  offices  or  sta-  chance,   to  the  person   In  charge  of  the  sub- 

tions  at  which  the  patrons  purchased  tickets  office  or  agency,  to  be  transmitted  to  the  prln- 

or  chances  in  the  drawings  to  be  thereafter  clpal  office  In  Cincinnati.     When  these  slips  and 

made  in  Cincinnati,  at  the  place  mentioned,  the  moneys  were  brought  to  the  principal  office. 

Successive    numbers    from    one    to    seventy-  the  drawing  took  place.     Successive  numbers, 

leight,  inclusive,  were  each  day  •put  into  the  'rom  1  to  78  inclusive,  were  put  Into  a  wheel 

wheel,  and  at  each  drawing  twelve  numbers  «^d  at  each  drawing  twelve  numbers  were  taken 

were  taken  out.     A  list  of  these  twelve  num-  7^'     "  ^^^  three  numbers  on  the  slip  were  of 

bers  was  taken  into  the  principal  office  and  '^\TLYn  "^.TrL     h^L'' h!f U?""  "^rt^Z 

.,                    J    1      o           11         ^  •      xi_      J  would  win  a  prise.     If  not,  he  lost.     A  report 

ttiere   recorded      Several   hours   in   the   day  ^,  ^^e  drawings  was  sent  back  to  the  agencj 

before     these    drawings     respectively     took  fpom  which  the  slip  came,  and,  if  any  purchaser 

place  the  patrons  purchased  chances  at  the  had  won  a  prize,  or,  as  it  Is  termed,  made  a 

sub-offices  or  stations  from  an  agent  of  the  'hit,'  his  slip  was  returned  with  the  prize,  to  be 

respondents,  or  from  one  of  the  latter,  in  there  delivered  to  him.    In  the  Instance  shown 
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SBl-M  SuPBEMK  Court  or  the  UNinco  Statka.  Oct.  TtMM, 

[SSt]  •!.  The  •<*  of  Mandi  2d,  1895,  chap.  181  they  were,  Mid  the  eridence  of  Hurina, 
«u  under  azuniaation  bj  this  court  ii  that  he  wrote  out  his  ticket  sod  delirend 
fivnet  V.  United  States,  IM  U.  8.  678,  4:  ooe  half  of  it  to  the  ftgent,  paid  his  BiatMV 
L.  ad.  506,  17  Sup.  Ct.  Rep.  219.  That  wai  and  held  the  duplicate,— odc^  of  the  duplt 
an  indictment  for  a,  coospiracy  to  violate  iti  catei,  his  eridence  of  the  interest  be  had  !■ 
)«t  section.  The  jiidftnicnt  of  conviction  ii  the  drawing  that  was  to  come  off  that  dav, 
that  oa«e  wsa  reversed  uptm  the  ground  thn'  —and  the  evidence  to  which  I  have  before  ra- 
the evidence  showed  that  the  papers  and  in  teired  as  to  the  fart  that  the  duplicate  left 
atrumeats  which  the  defendantn  caused  U  with  Hoff  was  afterwards  found  in  nnsarsi 
be  carried  from  Kentucky  to  Ohio  did  nol  >ion  of  Edgar  at  the  end  of  the  bridge,  sbort- 
relatc  to  a  lottery  to  be  thereafter  drawn  '7  after  the  play  was  made.  If,  from  thaw 
but  to  one  that  had  previously  been  drawn  fii^ta,  you  are  satisHEd  that  it  represmtad 
The  court  said:  "There  in  no  contradictioc  '"  interest  in  the  drawings  afterwarda  to 
la  the  testimony,  and  the  government  ad  ^^^  place,  then,  within  the  meaning  of  Um 
iniU  and  assumes  that  the  drawiiw  in  re  '>*'  ■*  purported  to  represent  the  interwt 
gard  to  which  these  papers  eonUioedany  in  5?  '■■'«  "plnjer  in  the  drawing,  althou^  lt[S 
formatioii  had  already  talten  place  in  Ken  ''"'  ""'  '^^  ""*«  "Pon  ita  face?' 
tucky,  and  it  was  Oie  result  of  that  drawinfj  ^^^  ^"  Champion  v.  Ames,  188  U.  S.  SSI, 
only  that  was  on  its  way  ia  the  hands  ol  ""'''■  *■'-■  -■'  '^"p-  Ct.  Rep.  321,  it  has  b«ea 
messengers  to  the  agents  of  the  lottciy  in  ™'''.  thnt  lottery  titkcts  were  subjects  at 
Ciiicinnati.  Ttie  statute  does  not  cover  the  trnffic  among  those  who  choose  to  sell  or 
transaction,  and,  however  reprehensible  thf  ''"7  thciii :  that  the  carriage  of  such  ticket* 
acts  of  the  plaintiffs  in  error  may  bethought  ^J  independent  carriers  from  one  aUta  to 
to  be,  we  camiot  sustain  a  conviction  on  that  another  was  therefore  interstate  commerca; 
ground.  Although  the  objection  is  a  aar^  '''•*  under  its  power  to  regulate  conunerca 
row  one,  yet  the  statute  being  highly  penal,  ^mong  the  several  sUtes,  Congress — sub- 
[382]  rendering  ita  violator  liable  to  fine  "and  im-  J*?*  *?  tli*  limitations  imposed  by  the  Coa- 
prisonment,  we  are  compelled  to  construe  it  jtitution  upon  the  powers  granted  by  it — 
strictly.  Full  effect  is  given  to  the  statute  "■'  plenary  authority  over  such  commerce, 
by  holding  that  the  language  applies  only  "°^  ""^y  prohibit  the  carriage  of  such  ti«k- 
to  that  kind  of  a  paper  which  depends  upnn  ^t»  from  ?«tate  to  state;  and  that  legisUtion 
a  lottery  the  drawing  of  which  has  not  yet  "■  *"*'  ^"d  and  of  that  character  is  not  i»- 
Uken  place,  and  which  paper  purports  to  be  ponHistent  with  any  limitation  or  restriction 
a  certificate,  etc.,  as  described  in  the  act.  "^poaed  by  the  Constitution  upon  the  exer- 
If  it  be  urged  that  the  act  of  these  plaintiffs  ^'*^  °'  ^he  powers  granted  to  Congress. 
in  error  is  within  the  reason  of  the  statute,  ,.  p^e.  ^^x^re  was  do  carrying  of  lottery 
the  answer  must  be  that  it  is  so  fat  outside  "ckets  from  Kentucky  to  Ohio  by  an  fnde- 
of  its  language  that  to  include  it  within  the  pendent  earlier  engaged  in  the  transports- 
itatute  would  be  to  legislate,  and  not  to  '""•'  '<"'  ''i'o.  of  freight  and  packages  trotn 
construe  legislation."  >nc  state  to  another.  But  the  carrying  w«* 
No  such  ptHot  can  be  made  in  this  case,  V  ^^  individual  acting  in  pursuance  of  ft 
because  the  indictment  presents  a  case  with-  ^nspiracy  between  himself  and  others  that 
in   the   provisions  of   the   statuU   as   inter-  '"''  'or  its  object  the  carrying  from  K«n- 

Srctcd  in  Fiance  v.  Vniled  States :  for  it  re-  -""y  *"  O^'o  of  certain  papers  or  instro- 
jrs  to  papers  and  instruments  relating  to  a  ™»t3  representing  a  chance,  share,  or  in- 
lottery  thereafter  to  be  drawn.  Besides,  «"»'  in  or  dependent  upon  the  event  of  a 
there  was  evidence  tending  to  show  that  the  pottery,  thereafter  to  be  drawn,  which  of- 
papera  and  instruuients  which  the  defend-  "^  pnies  dependent  upon  lot  or  chance, 
anta  were  charged  to  have  caused  to  be  car-  rho«  who  were  parties  to  the  eonspiroCT 
ried  from  Kentucky  to  Ohio  had  reference  *'*.''^'  '"  effect,  partners  in  committing  the 
to  a  future  drawing,  and  not  to  one  that  ■''""*  denounced  by  the  above  act  of  Oob- 
had  already  occurred.  And  the  trial  judge,  jreSB;  and  the  act  of  one  of  the  parties  in 
after  stating  the  facts,  said  to  the  juryr  '^eeut'on  of  the  objects  of  such  conspiracy 
"Did  these  papers,  or  so-calle<l  lottery  tick-  *aa  the  act  of  all  the  conspirators. 
ets,  which  it  is  alleged  defendants  conspired  "^  judgment  therefore  should  be  af- 
to  carry  from  Kentucky  to  Ohio,  purport  to  "">«°.  unless  it  be  that  the  carrying  of  lot- 
represent  interests  of  players  in  a  drawing  ^H"  tickets  from  one  state  to  another  hy  an 
afterwards  to  Uke  place!  It  is  not  necee-  "dividual,  acting  in  cimperatlon  withhfsoo- 
•ary,  gentlemen,  that  they  ^ould  purport  ionspiratorn,  is  not  interstate  "commerce." 
or  show  upon  their  face  that  they  were  tick-  '"'  i*  '*  t™*  t*>«t  the  "oommeree  amot^ 
ets  in  a  lottery  giving  an  interest  to  the  ^^  several  states,"  which  Congrees  has  tha 
holder    in    a   drawing   afterwards    to    take  lower  to  regulate,  cannot  be  carried  ob  ^ 


side  of  the  papers.     Now,  as  tn  the  evidence  -idualsl     We   think   not.     In   Paul    ..    ,  „- 

offered  by  the  govemtnent  upon  that  pdnt,  'inia,  S  Wall.  108.  183,  19  L.  ed.  367    381 

you  will  recall  the  evidence  of  France,  who  he  court,  referring  to  the  grant  to  CounaM 

was  introduced  as  an  expert,  to  tell  what  f  power  to  regulate  cwnraerce  am^  the 


by  the  teitlmonr  the  selectloo  was  made  bj  t  ch.riw  of  the  station  In  Newport.  Kdnr  eBi> 
the  witn*«  "'r*,»f»  "  "",  Newport  offlc*.  rIed  the  tllp.  Irom  Newport  to  CInctaniti.  aM| 
The  detendant  Helller  was  clilmed  lo  be  In  i  his  carriage  of  the  allp*  eoaitltntaa  tte  ZI! 
>?bantv  ot  the  principal  offlee  In  Clnclnnstl.  Irtn^  overt  act  done  In  pursuanc*  of  a  ~— twlr 
/rraacia  ia  cAaiy*  ot  tbc  dnwinga.  sod  HoS  In    *rj  lu  vlutatloo  of  the  act  ot  Concecta.*' 

"'  lu  iL  a. 
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•ev«ral  states,  said:  ''The  language  of  the 
grant  makes  no  reference  to  the  instrumen- 
I84]talitiee  *by  which  commerce  may  be  carried 
on;  it  »  general  and  includes  alike  com* 
meroe  by  individuals,  partnerships,  associa- 
tioos,  and  corporations."  In  Welton  v. 
MwouH,  91  U.  S.  275.  280,  23  L.  ed.  347, 
349,  it  was  said  that  the  power  to  regulate 
eommeroe  embraces  "all  the  instruments  by 
which  such  conunerce  may  be  conducted." 
That  the  commerce  clause  of  the  Constitu- 
tion embraces  alike  commerce  by  individu- 
als, partnerships,  associations,  and  corpora- 
tions was  recognized  in  Pen8<icola  Teleg,  Oo, 
r.  Western  U,  Teleg.  Co.  96  U.  S.  1,  21,  24 
L.  ed.  708,  715.  And  in  Qlouoeeter  Ferry 
Co.  v.  Pennsylvania,  114  U.  8.  196,  205,  29 
L.  ed.  158,  162,  1  Inters.  Com.  Rep.  382,  386, 
3  Sup.  Ct.  Rep.  820,  828,  the  court  said  that 
commerce  among  the  states  "includes  com- 
merce by  whomsoever  conducted,  whether  by 
individuals  or  by  corporations." 

In  Champion  v.  Ames  the  carrying  of  lot- 
tery tickets  happened  to  be  b^  an  incorpo- 
rated express  company.    But  if  it  had  been 
by  an  express  company  organized  as  a  part- 
nership or  joint-^ock  company  the   result 
of  the  decision  could  not  have  been  differ- 
ent.    In  this  case,  if  the  carrying  had  been 
by  an  ordinary  express  wagon,  owned  by  a 
private  person,  but  employed  by  the  accused 
Jind  other  conspirators  to  carry  the  lottery 
papers  in  question  from  Kentucky  to  Ohio, 
«urely  the  earring  in  that  mode  would  be 
commerce  withm  the  meaning  of  the  Con- 
stitution.   It  cannot  be  any  less  commerce 
liecause  the  carrying  was  by  an  individual 
'who,    in    conspiracy   or    co-operation    with 
others,  caused  the  carrying  to  be  done  in 
'violation     of     the    act    of    Congress.    The 
learned  counsel  for  the  accused,  referring  to 
the  legislation  enacted  prior  to  1895,  which 
had  for  its  object  to  exclude  lottery  matter 
from  the  mails,  and  to  prohibit  the  impor- 
tation of  lottery  matter  from  abroad,  says: 
''In    1895    the    act    now    in    question    was 
passed,  supplementing  the  provisions  of  the 
prior  acts  so  as  to  prohibit  the  act  of  caus- 
ing lottery  tickets  to  be  carried  and  lottery 
advertisements  to  be  transferred  from  one 
state  to  another  by  any  means  or  methods.** 

It  seems  to  me  that  the  evidence  made  a 
case  within  the  act  of  Congress,  and  that  no 
error  of  law  was  committed  by  the  trial 
court.  The  papers  carried  from  Kentucky 
to  Ohio  were  of  the  class  described  in  the 
act,  "any  paper,  certificate,  or  instrument 
]*purporting  to  be  or  represent  a  ticket, 
chance,  share,  or  interest  in  or  dependent 
upon  the  event  of  a  lottery,  so-called  gift 
concert,  or  similar  enterprise,  offering 
prizes  dependent  upon  lot  or  chance."  The 
paper  or  instrument  carried  from  Kentucky 
to  Ohio,  of  which  the  purchaser  had  a 
duplicate,  certainly  represented  to  all 
the  parties  concerned,  a  chance,  or  inter- 
est dependent  upon  an  event  of  a  lot- 
tery or  "similar  enterprise,"  offering  priz- 
es dependent  upon  a  lot  or  chance.  To 
hold  otherwise  is  to  stick  in  the  bark.  It 
informed  the  policy  gambler,  if  a  prize  wan 
drawn,  that  the  person  who  held  the  dupli- 
188  U.  8. 


cate  was  entitled  to  the  prize,  and  it  was 
therefore  a  paper  the  carryiqe  of  whidi 
from  one  state  to  another  made  the  con- 
spirators causiqg  it  to  be  80  carried  guilty 
of  an  offense  under  the  act  of  Congress. 
The  reasoning  by  which  the  case  is  held  not 
to  be  embraced  by  the  act  of  Congress  is  too 
astute  and  technical  to  commend  itself  to 
my  judgment.  It  excludes  from  the  oper- 
ation of  the  act  a  case  which,  as  I  tiiink,  !■ 
clearly  within  its  proviaiooB. 


LOUISVILLE  k  JEFFERSONVILLE  FER- 
RY COMPANY,  Pltf.  in  Err., 

V, 

COMMONWEALTH  OF  KENTUCKY. 
(See  8.  C.  Reporter's  ed.  885-390.) 

Taxation — of  corporate  franchise — inoluA- 
ing  value  of  franchise  derived  from  other 
state — due  process  of  law. 

A  Kentucky  corporation  operating  a  ferry 
across  the  Ohio  river  Is  deprived  of  Its  prop- 
erty without  due  process  of  law  by  the  ac- 
tioQ  of  that  state  In  including,  for  purpoRos 
of  taxation,  In  the  valuation  of  the  franchise 
derived  by  the  corporation  from  Kentucky, 
the  value  of  an  Indiana  franchise  for  a  ferry 
from  the  Indiana  to  the  Kentucky  sboie, 
which  such  corporation  had  acquired. 

[No.  17.] 

Argued  January  17,  1902.  Ordered  for  re- 
argument  before  full  bench  March  10, 
1902.  Reargued  December  8,  9,  1902. 
Decided  February  S3,  190S. 

IN  ERROR  to  the  C^urt  of  Appeals  of  the 
State  of  Kentucky  to  review  a  judg- 
ment  which  affirmod  a  judgment  of  the 
Circuit  Court  of  Franklin  County  in  favor 
of  the  Commonwealth  in  an  action  to  re- 
cover a  tax  on  the  value  of  the  franchise  of 
n   corporation.     Reversed. 

See  same  case  below,  22  Ky.  L.  Ren.  446, 
67  S.  W.  624. 

The  facts  are  stated  in  the  opinion. 

}fr.  Alexander  Pope  Humphrey  ar- 
gued the  cause  and  filed  a  brief  for  plaintiff 
in  error: 

Kentucky  has  never  attempted  to  provide 
for  the  granting  of  a  ferry  franchise  across 
the  Ohio  river,  except  from  Kentucky  to  a 
landing  in  the  state  u[)on  the  other  side  of 
the  river,  and  never  for  a  ferry  franchise 
from  such  state  to  Kentucky. 

Newport  v.  Taylor,  16  B.  Mon.  700; 
Reeves  v.  Little,  7  Bush,  470;  Conu)ay  v. 
Taylor,  1  Black.  603,  17  L.  ed.  191. 

A  ferry  franchise  is  propertv. 

2  VVashb.  Real.  Prop.  pp.  291,  292;  Btefh 
ens  V.  Stevens,  3  Dana,  371;  JAppencott  v. 
AlUimler.  27  Iowa,  400,  1  Am.  Rep.  299;  1 
Scribner,  Dower,  189;  2  Scribner,  Dower 
(74)    590;   Conway  v.  Taylor,  1  Black,  632, 

Note, — On  taxation  of  corporate  franchiaea — 
see  note  to  liouisville  Tobacco  Warehouse  Co.  ▼. 
Com.   (Ky.)   57  L.  R.  A.  33. 
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17  L.  ed.  202;  3  Kent,  Com.  459;  Mahury  v. 
Louisville  d  J.  Ferry  Co.  9  C.  C.  A.  174,  18 
U.  S.  App.  542,  60  Fed.  640;  Bouman  v.  Wa- 
then,  2  McLean,  376,  Fed.  Cajs.  No.  1,740; 
Boivman  v.  Wathen,  1  How.  189,  11  L.  ed. 
97. 

One  state  cannot  tax  real  property  situ- 
ated in  another  state. 

Coolej,  Taxn.  2d  ed.  p.  55 ;  25  Am.  &  £ng. 
Ene.  Law,  p.   130. 

Tlie  board  of  valuation  and  assessment 
was  bound  to  value  the  Indiana  franchise, 
and  deduct  it  from  the  value  of  the  capital 
stock. 

Henderson  Bridge  Co.  v.  Kentucky y  166 
U.  S.  151,  41  L.  ed.  953,  17  Sup.  Ct.  Rep. 
532;  Adams  Emp.  Co.  v.  Kentucky,  166  U.  S. 
172,  41  L.  ed.  961,  17  Sup.  Ct.  Rep.  527. 

The  tax  is  void  as  a  regulation  of  inter- 
state commerce. 

Gloucester  Ferry  Co.  v.  Pennsylvania,  114 
U.  S.  198,  29  L.  ed.  158,  1  Inters.  Com.  Rep. 
382.  5  Sup.  Ct  Rep.  826;  Philadelphia  d 
S.  Mail  8.  8.  Co,  v.  Pennsylvania,  122  U.  S. 
326,  30  L.  ed.  1200,  1  Inters.  Com.  Rep.  308, 
7  Sup.  Ct.  Rep.  1118;  Covington  d  V. 
Bridge  Co.  ▼.  Kentucky,  154  U.  S.  204,  38 
L.  ed.  962,  4  Inters.  Com.  Rep.  649.  14  Sup. 
Ot  Rep.  1087 ;  Adams  Exp.  Co.  v.  Ohio,  166 
U.  S.  185,  41  L.  ed.  965,  17  Sup.  Ct.  Rep.  604. 

The  privilege  here  attempted  to  be  taxed 
is  one  derived  from  the  United  States,  and 
hence  is  not  taxable  by  the  state. 

Oihhons  v.  Ogden,  9  Wheat.  1,  6  L.  ed.  23; 
Gloucester  Ferry  Co.  v.  Pennsylvania,  114 
U.  S.  196,  29  L.  ed.  158,  1  Inters.  Com.  Rep. 
382,  5  Sup.  Ct.  Rep.  826;  Covington  d  C. 
Bridge  Co.  v.  Kentucky,  154  U.  S.  204,  38 
L.  ed.  962,  4  Inters.  Com.  Rep.  649,  14  Sup. 
Ct  Rep.  1087 ;  Philadelphia  d  8.  Mail  8.  8. 
Co.  V.  Pennsylvania,  122  U.  S.  326,  30  L.  ed. 
1200,  1  Inters.  Com.  Rep.  308,  7  Sup.  Ct 
Rep.  1118;  Hall  v.  De  Cuir,  95  U.  S.  485,  24 
L.  ed.  547;  Moran  v.  New  Orleans,  112  U.  S. 
69,  28  L.  ed.  653,  5  Sup.  Ct.  Rep.  38 ;  Har- 
man  v.  Chicago,  147  U.  S.  396.  37  L.  ed.  216, 
13  Sup.  Ct.  Rep.  306;  Louisville  d  N.  R.  Co. 
V.  Kentucky,  161  U.  S.  701,  40  L.  ed.  859,  16 
Sup.  Ct.  Rep.  714. 

Mr.  D.  W.  Sanders  argued  the  cause  and 
filed  a  brief  for  defendant  in  error: 

The  power  to  acquire  the  ownership  of  the 
ferry  privileges  in  Indiana  is  a  valuable 
franchise  granted  this  corporation,  and  it 
is  this  franchise  which  the  state  undert^ikes 
to  tax,  and  not  the  franchise  to 'be  a  coriK>- 
ration.     This  the  state  may  do. 

Henderson  Bridge  Co.  v.  Kentucky,  166  U. 
S.  163,  41  L.  ed.  954,  17  Sup.  Ct.  Rep.  532; 
Mete  York  d  L.  E.  R.  Co.  v.  Pennsylvania, 
158  U.  S.  437,  39  L.  ed.  1045,  15  Sup.  Ct. 
Rep.  896;  Adams  Exp.  Co.  v.  Ohio,  166  U. 
S.  221,  41  L.  ed.  977,  17  Sup.  Ct.  Rep.  604. 

The  levy  of  this  tax  upon  the  franchises 
of  the  corporation  does  not  conflict  with  the 
14tb  Amendment  to  the  Constitution  of  the 
United  States. 

Hagar  v.  Reclamation  Dist.  No.  108,  HI 
U.  S.  710.  28  L.  ed.  572,  4  Sup.  Ct  Rep.  60.'? ; 
Horn  8ilc€r  Min.  Co,  v.  New  York,  143  U. 
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S.  312,  36  L.  ed.  167,  4  Inters.  Com.  Rep.  57, 
12  Sup.  Ct.  Rep.  403. 

Mr.  Justice  Harlan  delivered  the  opinion 
of  the  court: 

This  action  was  brought  against  the 
Louisville  &  JefTersonvillc  Ferry  Company, 
a  corporation  of  Kentucky,  to  recover  cer- 
tain taxes  alleged  to  be  due  that  common- 
wealth in  virtue  of  the  valuation  and  assess- 
ment by  the  state  board  of  valuation  and 
assessment  of  the  corporate  franchise  of  tho 
defendant  company  for  the  year  1894. 

Some  of  the  provisions  of  the  Revised 
Statutes  of  Kentucky  under  which  that 
board  proceeded  are  given  in  the  margin.t 

t"|4077.  Every  railway  company,  I  '.  and 
every  other  like  company,  corporation, or  associa- 
tion, also  every  other  oorporatloD,  company,  or 
association  havlnjjc  or  exercising  any  special  or 
exclusive  privilege  or  franchise  not  allowed  by 
law  to  natural  persons,  or  performing  any  pub- 
lic service,  shall.  In  addition  to  the  other  taxes 
imposed  on  it  by  law,  annunlly  pay  a  tax  on  lis 
franchise  to  tho  state,  and  a  local  tax  thereon 
to  the  county,  Incorpornted  city,  town,  and  tax- 
ing district,  where  its  franchise  may  Iw  exer- 
cised. The  auditor,  treasurer  and  secrotnry  of 
state  are  hereby  constitutpd  a  board  of  valna- 
tion  and  assessment  for  fixing  the  value  of  said 
franchise,  except  as  to  turnpilce  companies, 
which  are  ptx>vlded  for  In  i  400r»  of  this  article, 
the  place  or  places  where  such  local  taxes  are 
to  be  paid  by  other  corporations  on  their  fran- 
chise, and  how  apportioned,  where  more  than 
one  Jurisdiction  Is  entitled  to  a  share  of  sacli 
tax,  shall  be  dotermined  by  the  board  of  valns- 
tlon  and  assessment,  and  for  tho  discbnripc  of 
such  other  dutlos  as  may  be  imposod  on  them 
by  this  act.  The  auditor  shall  bo  chairman  of 
said  board,  and  shall  convene  the  same  from 
time  to  time,  as  the  business  of  the  board  may 
require. 

"14078.  In  order  to  determine  the  value  of 
the  franchises  mentioned  in  (he  next  precedlnn 
section,  the  corporations  c«>nipnnles.  and  asso- 
ciations mentioned  in  the  next  preceding  sec- 
tion, except  banks  and  trust  companies  whose 
statements  shall  be  filed  as  hereinafter  reqiiii-ed 
by  f  4092  of  this  article,  shall  annually,  be- 
tween the  15th  day  of  September  and  the  1st 
day  of  October,  make  and  deliver  to  the  auditor 
of  public  accounts  of  this  state  a  statement, 
verified  by  Its  president,  cashier,  secretary, 
treasurer,  manager,  or  other  chief  officer  or 
agent.  In  such  form  as  the  auditor  may  pre- 
scribe,  showing  following  facts,  viz.:  The  name 
and  principal  place  of  business  of  the  corpora- 
tion, company,  or  association :  the  kind  of  busi- 
ness engaged  In  :  the  amount  of  capital  stock, 
preferred  and  common :  the  number  of  shares 
of  each  :  the  amount  of  stock  paid  op ;  the  par 
and  real  value  thereof;  the  highest  price  st 
which  such  stock  was  sold  at  a  bona  flde  sale 
within  twelve  months  next  before  the  15th  day 
of  September  of  the  year  in  which  the  state- 
ment Is  required  to  be  made ;  the  amount  of  sur- 
plus fund  and  undivided  profita  and  the  value 
of  all  other  assets :  the  total  amount  of  Indebt- 
edness as  principal ;  the  amount  of  gross  or  net 
earnings  or  Income.  Including  Interest  on  la- 
vestments  and  Incomes  from  ail  other  sources 
for  tweUe  months  next  preceding  the  19th  day 
of  September  of  the  year  In  which  the  state- 
ment is  required ;  the  amount  and  kind  of  tsa- 
glble  property  in  this  state,  and  where  sttosted. 
assessed,  or  liable  to  assessment  in  this  state, 
and  the  fair  cash  value  thereof,  estimated  at 
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[387]  *The  company  filed  an  answer,  which  upon 
demurrer  was  adjudged  to  be  insufficient. 
The  defendant  declining  to  ans¥rer  further, 
judgment  was  rendered  for  the  common- 
weiUth.  That  judgment  was  affirmed  by  the 
court  of  appeals  of  Kentucky,  and  the  case 
is  here  upon  writ  of  error  sued  out  by  the 
ferry  company.  The  ground  of  our  juris- 
088  ]  diction  is  *that  the  company  claims  that,  by 
the  judgment  of  the  highest  court  of  Ken- 
tucky, affirming  the  juoj^ent  of  the  court 
of  original  jurisdiction,  it  has  been  denied 
rights  belonging  to  it  under  the  Constitu- 
tion of  the  United  States. 

The  facts  admitted  by  the  demurrer  to  the 
answer  and  therefore,  for  the  purposes  of 
the  present  hearing,  to  be  taken  as  true, 
are  substantially  as  follows: 

By  an  act  of  the  general  assembly  of  Ken- 
tuclry,  approved  March  the  16th,  1869,  the 
Louisville  &  Jeffersonville  Ferry  Company 
was  created  a  corporation,  with  power  to 
carry  on  the  business  of  ferrying  freight, 
passengers,  and  vehicles  over  the  Ohio  river, 
and  to  purchase  ferryboats,  wharves,  and 
ferry  franchises  for  any  ferry  or  ferries  be- 
tween Louisville,  Kentucky,  and  Jefferson- 
ville, Indiana;  and  upon  the  purchase  of 
such  franchises  to  have  the  right  to  carry 
on  and  conduct  a  ferry  or  ferries  between 
those  cities.  It  was  also  authorized  to  ac- 
cept boats,  franchises,  wharves,  and  other 
property  in  payment  of  stock  subscribed 
and  at  such  prices  as  might  be  agreed  on. 

In  the  year  of  1802.  William  Henry  Har- 
rison, then  governor  and  commander-in-chief 
of  the  Indiana  territory,  granted  to  Mars- 
den  G.  Clark  a  license  for  a  ferry  at  Jeffer- 
sonville, Indiana,  for  the  transportation  of 
passengers,  carriages,  horses,  and  cattle 
across  the  Ohio  river  at  that  place. 

In  the  same  year  Governor  Harrison 
granted  to  one  Joseph  Bowman  a  license  to 
keep  a  ferry  from  the  landing  near  the 
spring  in  the  town  of  Jeffersonville  across 
the  Ohio  river  to  the  public  road  at  the 
mouth  of  Bear  Qrass  creek  in  Kentucky. 

In  1820  George  WTiite,  by  an  act  of  the 
Indiana  legislature,  was  authorized  to  keep 
a  ferry  in  the  town  of  Jeffersonville,  and  to 
ferry  off  and  from  any  portion  of  the  public 


g^und  or  commons  in  that  town  lying  upon 
or  bordering  upon  the  Ohio  river  across 
that  river  to  the  opposite  shore  or  mouth  of 
Bear  Grass  creek, — that  creek  being  then  as 
well  as  now  within  the  corporate  limits  of 
Louisville  and  near  the  point  at  which  the 
defendant  company  now  lands  its  ferryboats 
in  Kentucky. 

These  three  ferry  frandiises,  about  the 
year  1837,  vested  in  A.  Wathen,  Charles 
Strader,  John  Shallcross,  and  James 
•Thompson,  and  in  1866  came  to  be  owned [389 
by  John  Shallcross,  Moses  Brown,  Hiram 
Mayberry,  James  Wathen,  A.  Wathen, 
Charles  Woolfolk  &  Co.,  J.  B.  Smith,  W.  C. 
Hite,  E.  S.  Hoffman,  P.  Varble,  and  Daniel 
Park.  During  all  the  intervening  years  fer- 
ries had  been  maintained. 

In  18G5  the  persons  then  owning  the  ferry 
organized  as  a  partnership  for  the  purpose 
of  operating  it,  and  in  that  capacity  con- 
tinued to  operate  it  until  the  Douisville  & 
Jeffersonville  Ferry  Company  was  incorpo- 
rated, as  above  stated.  Under  its  act  of  in- 
corporation the  company  procured  to  be 
convoyed  to  itself  the  above-mentioned  ferry 
franchises  with  the  boats  then  owned  by  the 
partnership,  and  issued  therefor  its  fully 
paid  capital  stock  for  $200,000.  The  boats 
and  personal  property  so  acquired  were  not 
of  great  value, — the  principal  value  being 
in  the  franchises  acquired  as  above  set 
forth. 

In  1887  the  defendant  company  made  a 
contract  with  the  sinking  fund  commission- 
ers of  the  city  of  Louisville,  a  corporation 
having  charge  of  certain  fiscal  affairs  of 
that  city,  under  which  the  defendant  leased 
the  ferry  privileges  in  Louisville,  agreeing 
to  pay  therefor  $800  a  year  and  a  wharfage 
fee  annually  of  $400.  That  contract  by  its 
terms  expired  January  the  Ist,  1902. 

The  defendant  company  states  in  its  an- 
swer **t)iat  the  only  ferry  franchises  owned 
by  it  are  those  above  mentioned,  which  were 
granted  by  the  authorities  of  the  state  of 
Indiana." 

All  tangible  property  of  the  defendant 
company  in  Kentucky  was  assessed  in  the 
fall  of  1893  for  the  state  tax  for  the  year 
1894,  and  tliat  tax  was  paid.     The  property 


the  price  it  would  bring  at  a  fair  voluntary 
sale ;  and  such  other  facts  as  the  auditor  may 
require 

"14079.  Where  the  line  or  lines  of  any  such 
corporation,  company,  or  association  extend  be- 
yond the  limits  of  the  state  or  county,  the  state- 
ment shall,  in  addition  to  the  other  facts  here- 
inbefore required,  show  the  length  of  the  entire 
lines  operated,  owned,  leased,  or  controlled  in 
this  state,  and  In  each  county,  incorporated 
city,  town,  or  taxing  district,  and  the  entire 
line  operated,  controlled,  leased,  or  owned  else- 
where. If  the  corporation,  company,  or  asso- 
ciation be  organized  under  the  laws  of  any 
other  state  or  government,  or  organized  and  in- 
corporated In  this  state,  but  operating  and  con- 
ducting Its  business  in  other  states  as  well  as 
in  this  state,  the  statement  shall  show  the  fol- 
lowing facts,  in  addition  to  the  farts  lien>inbe- 
fore  required :  The  gross  and  not  Income  or 
earnings  received  in  this  state  and  out  of  this 
state,  on  business  done  in  this  Rtate,  and  the 
entire  gross  receipts  of  the  corporation,  com- 
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pauy,  or  association  in  this  state  and  elsewhere 
during:  the  twelve  months  next  before  the  15th 
day  of  September  of  the  year  in  which  the  as- 
sessment is  required  to  be  made.  In  cases 
where  any  of  the  facts  above  required  are  Im- 
possible to  be  answered  correctly,  or  will  not 
affoi'd  any  valuable  information  in  determining 
the  value  of  the  franchises  to  be  taxed,  the  said 
board  may  excuse  the  officer  from  answering 
such  questions :  Provided,  That  said  board, 
fi-om  eaid  statement,  and  from  such  other  evi- 
dence as  it  may  have,  if  such  corporation,  com- 
pany, or  association  be  organized  under  the 
laws  of  this  state,  shall  fix  the  value  of  the 
capital  stock  of  the  corporation,  company,  or 
association,  us  provided  in  the  next  succeeding 
section,  and  from  the  amount  thus  llxed  shall 
deduct  the  assessed  value  of  all  tangible  prop- 
erty assessed  in  this  state,  or  In  the  counties 
where  situated.  The  remainder  thus  found 
shall  be  the  value  of  Its  corporate  franchise 
subject  to  taxation  as  aforesaid." 
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80  assessed  consisted  of  all  the  company's 
boats  and  other  personal  property,  it  hav- 
ing no  real  estate  in  Kentucky.  For  the 
same  year  all  real  estate  owned  by  the  de- 
fendant in  Indiana  was  assessed  by  the  au- 
thorities of  that  state,  and  the  tax  thereon 
paid. 

The  company  had  no  intangible  property 
except  the  franchise  heretofore  described. 

"The  board  of  valuation  and  assessment 
ascertained  what  had  been  the  net  earnings 
of  the  defendant  up  to  September  15th, 
1893,  for  the  year  preceding  that  date.  It 
then  capitalized  said  net  earnings  at  6  per 
cent, — ^tnat  is,  to  have  been  such  an  amount 
890J  *as  at  6  per  cent  would  produce  the  sum  of 
$121,050.  From  this  the  board  deducted 
$54,164,  being  the  assessed  value  of  the  de- 
fendant's property  in  Kentucky  and  Indi- 
ana, leaving  the  sum  of  $6G,88G  as  the  value 
of  defendant's  franchise." 

The  boats  owned  by  the  defendant  com- 
pany when  this  action  was  brought,  and  also 
tlio.se  owned  by  it  in  1893,  "were  regularly 
enrolled,  under  the  laws  of  the  United 
States,  at  the  port  of  Louisville,  and  were 
ajssessed,  as  above  stated,  by  the  sheriff  of 
Jefferson  county,  in  the  fall  of  that  year, 
and  the  tax  paid  upon  them  in  the  year 
1894." 

The  defendant  brought  "before  the  board 
of  valuation  and  assessment,  before  that 
board  had  made  its  assessment  final,  the 
fact  that  its  whole  capital  stock  had  been 
issued  in  consideration  of  the  transfer  of 
t)ie  said  ferry  franchises  granted  by  the 
state  of  Indiana  and  attendant  property, 
and  showed  that  all  its  property  had  been 
assessed  as  above  explained,  and  protested 
against  any  assessment  being  made  upon  its 
franchises  as  being  beyond  the  jurisdiction 
of  the  said  board  and  outside  of  the  terri- 
torial jurisdiction  of  the  state  of  Kentucky, 
and  not  taxable  in  Kentucky;  and  it  pro- 
tested against  the  said  board  making  any 
valuation  whatever  of  its  capital  stock  be- 
cause all  of  its  property  had  been  once  as- 
sessed, and  any  valuation  made  upon  its 
capital  stock  would  include  alone  these 
franchises  and  profits  resulting  to  the  de- 
fendant from  engaging  in  interstate  com- 
merce; and  the  defendant  further  requested 
the  said  board,  if  it  should  insist  upon  mak- 
ing a  valuation  upon  its  capital  stock,  to 
deduct  therefrom  the  value  of  these  fran- 
chises. The  said  board  refused  to  enter  into 
the  question  of  the  valuation  of  the  said 
franchise  gpranted  by  the  state  of  Indiana,  as 
aforesaid,  and  owned  and  operated  by  this 
defendant,  and  refused  to  regard  the  fact 
that  the  profits  which  were  earned  by  this 
defendant  came  from  interstate  commerce." 

Substantially  the  whole  revenue  of  the 
defendant  company  is  derived  from  inter- 
state commerce,  and  its  net  returns,  upon 
which  the  above  capitalization  was  made, 
represent  its  gains  from  interstate  com- 
merce ;  that  is,  from  the  carriage  of  persons 
and  property  between  the  states  of  Indiana 
and  Kentucky.  Such  was  the  case  pre- 
sented by  the  answer. 

The  ferry  eompanv  insists  that  the  judg- 


ment  of  the  court  of  appeals  of  Kentucky, 
affirming  the  judgment  of  the  court  of  orig- 
inal jurisdiction  (which  sustained  the  ae- 
tion  of  the  state  board  of  valuation  and  as- 
sessment), had  the  effect  to  deny  rights  be- 
lonjs^ing  to  it  under  the  Constitution  of  the 
United  States. 

It  is  appropriate  here  to  state  the  grounds 
upon  which  the  court  of  appeals  of  Ken- 
tucky proceeded.  That  court  said:  'The 
judgments  from  which  the  appeals  are  proa* 
ecuted  are  for  the  franchise  tax  for  Uie 
years  of  1894,  1895,  1896,  1897,  and  1808. 
The  appellant  is  a  corporation  organized 
under  a  special  act  of  the  l^slature  parsed 
in  1869.  It  purchased  a  ferry  franchise^ 
which  had  been  originally  granted  by  the 
territorial  authorities  of  Indiana,  whidi  au- 
thorized the  original  grantee  to  conduct  a 
ferry  business  across  the  Ohio  river  from 
Indiana  to  Kentucky.  By  regular  deTolu- 
tion  of  title,  through  descents  and  convey- 
ances, appellant  owns  the  rights  thus  grant- 
ed. The  franchise  thus  acquired  authoriaee 
tlie  appellant  to  transport  persons  and  prop- 
erty from  Jeffersonville,  Indiana,  to  Loiua- 
ville,  Kentucky.  There  was  vested  in  the 
sinking  fund  commissioners  of  Uie  city  of 
Louisville  title  to  the  ferry  rights  along 
the  Ohio  river  within  the  boundaries  of  thu 
city,  and  by  an  agreement  with  them  the  ap- 
pellant became  the  owner  of  it.  The  appel- 
lant owned  certain  ferry  boats  which  aie 
enrolled  at  the  port  of  Louisville.  It  owned 
certain  real  estate  in  the  state  of  Indiana. 
It  has  paid  its  taxes  upon  its  real  proper^ 
in  Indiana  and  upon  its  personal  proper^ 
in  this  state.  It  has  paid  its  taxes  only 
upon  its  tangible  property.  It  appears  to 
have  no  income  except  the  revenue  derived 
from  carrying  persons  and  property  from 
one  side  of  the  river  to  the  other.  The 
*  board  of  valuation  and  assessment  fixed  the [81 
value  of  the  franchise  for  the  corporation 
as  if  it  conducted  all  of  its  business  in  the 
territorial  limits  of  the  state  of  Kentucky, 
not  deducting  anything  from  that  value  on 
account  of  the  fact  that  it  exercised  the 
privilege  of  conveying  passengers  from  Jef- 
fersonville to  Louisville  by  reason  of  its  ac- 
quisition of  privileges  which  were  originally 
granted  under  the  laws  of  that  state.  .  .  . 
The  appellant  is  a  Kentucky  corporati<m. 
The  board  of  valuation  and  assessment  did 
not  attempt  to  assess  or  tax  its  revenues 
coming  from  the  exercise  of  its  franchise  in 
the  transportation  of  persons  and  property 
over  the  Ohio  river;  but  under  certain  sec- 
tions of  the  Kentudcy  statutes  it  assessed 
the  value  of  appellant's  franchise,  which  is 
its  intangible  property.  The  board  did  not 
assess  or  attempt  to  assess  the  propertT, 
either  tangible  or  intangible,  whic^  It 
owned  in  the  state  of  Indiana." 

Again:  "By  virtue  of  its  coiporate  an* 
thority  the  appellant  acquired  ferryboat^ 
the  ferry  rights,  within  the  city  of  Loni^ 
ville,  which  included  the  riglit  to  tram^Kni 
persons  and  property  from  Kentudcy  to  In- 
diana over  the  Ohio  river,  and  the  neoeflsaiy 
use  of  its  wharf  to  carry  on  that  business. 
It  also  by  contract  ( whidi  its  charter  seems 
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to  have  authorized  it  to  do)  acquired  wharf 
privileges  on  the  Indiana  side,  and  also  the 
right  which  had  been  previously  wanted  by 
Indiana  to  transport  persons  and  property 
from  Indiana  to  Kentucky  over  uie  Ohio 
river.  It  also  owns  a  park  in  Indiana. 
The  property  thus  acquired  constituted  all 
of  ita  property,  tangible  and  intannble,  in 
Kentucky  and  Indiana.  Having  &us  ac- 
quired the  foregoing  property,  and  having 
profitably  used  it,  its  corporate  franchise 
presumably  became  of  the  value  fixed  by  the 
board  of  valuation  and  assessment.  If  the 
franchise  of  the  appellant  became  valuable 
by  the  acquisition  of  tangible  or  intangible 
property,  or  both,  the  ef^ct  is  exactly  the 
same,  whether  it  is  acquired  in  Indiana  or 
in  Kentucky,  or  both,  it  is  not  tlie  tangible 
or  intangible  property  in  Indiana  which  the 
appellant  acquired  by  purchase  which  ia 
sought  to  be  taxed,  but  the  value  of  its  fran- 
chise which  has  been  created  in  and  now  ex- 
^•^•Jists  in  Kentucky.  .  .  .  •There  is  no 
doubt  but  what  tne  busineus  which  the  ap- 
pellant carries  on  may  be  properly  desig- 
nated as  interstate  commerce,  and  that  it 
is  a  subject  of  national  character,  Congress 
having  the  authority  and  the  power  under 
the  Constitution  to  regulate  it.  The  state 
of  Kentucky  is  not  attempting  to  impose  a 
tax  upon  receiving  and  handling  persons 
and  property,  but  is  simply  attempting  to 
collect  a  franchise  tax  on  the  corporation 
created  by  law.  As  authorized  by  the  laws 
and  Constitution,  the  state  is  entitled  to  im- 
pose a  tax  upon  its  tangible  property. 
.  .  .  The  appellant  is  domiciled  in  Ken- 
tucky, and  the  property  sought  to  be  taxed 
has  its  situs  in  Kentucky,  and,  as  we  have 
said,  there  is  no  attempt  to  tax  the  appel- 
lant's business  income,  or  revenue,  but  its 
income  is  alone  considered  in  fixing  the 
value  of  its  franchise." 

It  thus  appears  from  the  admitted  facts, 
and  from  the  opinion  of  the  court  below, 
that  the  state  board,  in  its  valuation  and 
assessment  of  the  franchise  derived  by  that 
company  from  Kentucky,  included  the  value 
of  the  franchise  obtained  from  Indiana  for 
a  ferry  from  its  shore  to  the  Kentucky 
shore.  In  short,  as  stated  by  the  court  of 
appeals,  the  value  of  the  franchise  of  the 
ferry  company  was  fixed  "a^  if  it  conducted 
all  of  its  business  in  the  territorial  limits 
of  the  state  of  Kentucky,"  making  no  deduc- 
tion for  the  value  of  the  franchise  obtained 
from  Indiana. 

The  boundary  of  Kentucky  extends  only 
to  low-water  mark  on  the  western  and 
northwestern  banks  of  the  Ohio  river.  Hen- 
derson Bridge  Co,  v.  Henderson ^  173  U.  S. 
692,  609-613,  43  L.  ed.  823,  829-831,  19  Sup. 
Ct.  Rep.  553,  and  authorities  there  cited. 
In  that  case  it  was  said  that,  although  the 
jurisdiction  of  that  commonwealth  for  all 
the  purposes  for  which  any  state  possesses 
jurisdiction  within  its  territorial  limits  was 
coextensive  with  its  established  boundaries, 
that  jurisdiction  was  attended  by  the  funda- 
mental condition  that  it  must  not  be  exerted 
80  as  to  intrench  upon  the  authority  of  the 
national    government,    or    to    impair   any 
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rights  secured  or  protected  by  the  national 
Constitution. 

So  that  the  authority  of  the  ferry  com- 
pany, dciived  from  'Kentucky,  to  tran8port[394] 
persons,  freight,  and  property  across  the 
Ohio  river  from  Kentucky  did  not  invest  it 
with  authority  to  establish  and  maintain  a 
ferry  from  the  Indiana  shore  to  the  Ken- 
tucl^  shore.  That  is  admitted  by  the  coun- 
sel for  Kentucky.  Indeed,  in  "Newport  v. 
Taylor,  16  B.  Mon.  699,  786,  the  court  of 
appeals  of  Kentucky  said  that  "Kentucky 
has  never  claimed  the  exclusive  right  of  fer- 
riage across  the  Ohio  river  except  from  Uiis 
shore,  and  while  she  has  interdicted  the  es- 
tablishment of  ferries  from  this  side,  with- 
in a  certain  distance  of  an  established  ferry 
on  this  side,  she  has  constantly  recognized 
the  right  of  the  authorities  on  the  other 
side  to  establish  ferries  from  that  side, 
without  regard  to  the  interdict."  The  same 
thought  was  expressed  in  Reeves  v.  Little^ 
7  Bush,  470.  The  case  of  Newport  v.  Tay- 
lor was  brought  to  this  court,  and  the  judg- 
ment of  the  court  of  appeals  of  Kentucky 
was  affirmed.  Conway  v.  Taylor,  1  Black, 
603,  631,  17  L.  ed.  191,  202.  Referring  to 
the  ferry  franchise  granted  by  Kentucky, 
this  court  there  said:  *'The  franchise  is 
confined  to  the  transit  from  the  shore  of  the 
state.  The  same  rights  which  she  claims 
for  herself  she  concedes  to  others.  Slie  has 
thrown  no  obstacle  in  the  way  of  the  tran- 
sit from  the  states  lying  upon  the  other  side 
of  the  Ohio  and  Mississippi.  She  has  left 
that  to  be  wholly  regulated  by  their  ferry 
laws.  We  have  heard  of  no  hostile  legisla- 
tion, and  of  no  complaints,  by  any  of  those 
states.  It  was  shown  in  the  argument  at 
bar  that  similar  laws  exist  in  most,  if  not 
all,  the  states  bordering  upon  those  streams. 
They  exist  in  other  states  of  the  Union 
bounded  by  navigable  waters." 

It  must  therefore  be  assumed  that  the 
franchise  granted  by  Indiana  to  maintain 
the  ferry  nom  the  Indiana  shore  is  wholly 
distinct  from  the  franchise  obtained  from 
Kentucky  to  maintain  the  ferry  from  the 
Kentucky  shore,  although  the  enjoyment  of 
both  are  essential  to  a  complete  ferry  right 
for  the  transportation  of  persons  and  prop- 
erty across  the  river  both  ways.  And  each 
franchise  is  property  entitled  to  the  protec- 
tion of  the  law.  Kent  says  that  the  priv- 
ilege of  establishing  a  ferry  and  taking  tolls 
for  the  use  of  the  same  is  a  franchise,  and 
that  "an  estate  in  such  a  franchise,  and  an 
estate  in  land,  rest  upon  the  same 'principle,  [305] 
being  equally  grants  of  a  right  or  privilege 
for  an  adequate  consideration."  3  Kent, 
Com.  458,  459.  In  his  Treatise  on  the 
American  Law  of  Real  Property,  Washburn 
says  that  the  right  granted  by  the  legisla- 
ture, as  representing  the  sovereign  power, 
to  carry  passengers  across  streams,  or  bod- 
ies of  water,  or  the  arms  of  the  sea,  from 
one  point  to  another,  for  compensation,  is 
to  be  deemed  a  franchise,  and  belongs  to  the 
class  of  estates  called  incorporeal  heredita- 
ments. 2  Washb.  6th  ed.  §§  1212,  1215. 
See  also  1  Coolcy's  Bl.  Com.  bk.  2,  pp.  21, 
36.     In  Conway  v.  Taylor,  I  Black,  632,  17 
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L.  ed.  202,  this  court  approved  of  Kent's 
view,  and  said:  "A  ferry  franchise  is  as 
much  property  as  a  rent  or  any  other  incor- 
poreal hereditament,  or  chattels,  or  realty. 
It  is  clothed  with  the  same  sanctity  and  en- 
titled to  the  same  protection  as  other  prop- 
erty." In  Kentucky  the  right  of  the  widow 
to  have  dower  assigned  to  her  in  a  ferry  has 
been  recognized.  Stevens  v.  Stevens,  3 
Dana,  371. 

As,  then,  the  privilege  of  maintaining  the 
ferry  in  question  from  the  Indiana  shore  to 
the  Kentucky  shore  is  a  franchise  derived 
from  Indiana,  and  as  that  franchise  is  a 
valuable  right  of  property,  is  it  within  the 
power  of  Kentucky  to  tax  it  directly  or  in- 
directly? It  is  said  that  the  Indiana  fran- 
chise has  not  been  taxed,  but  only  the  fran- 
chise derived  from  Kentucky;  that  the  tax 
is  none  the  less  a  tax  on  the  Kentucky  fran- 
chise, because  of  the  value  of  that  franchise 
being  increased  by  the  acquisition  by  the 
Kentucky  corporation  of  the  franchise 
granted  by  Indiana.  This  view  sacrifices 
substance  to  form.  If  the  board  of  valua- 
tion and  assessment,  for  purposes  of  taxa- 
tion, had  separatelv  valued  and  assessed  at 
a  given  sum  the  franchise  derived  by  the 
ferry  company  from  Kentucky,  and  had  sep- 
arately valued  and  assessed  at  another 
jrivon  sum  the  franchise  obtained  from  In- 
diana, tJie  result  would  have  been  the  same 
ns  if  it  had  assessed,  as  it  did  assess,  the 
Kentucky  franchise  as  a  unit  upon  the 
basis  of  its  value  as  enlarged  or  increased 
by  the  acquisition  of  the  Indiana  franchise. 
*The  learned  counsel  for  Kentucky  says 
that  it  is  the  value  of  the  company's  fran- 
chiw5  contained  "in  its  charter"  which  is 
the  subject  of  taxation.  But  the  franchise 
obtained  from  Indiana  is  not  in  the  com- 
1 39 6 ]pany*8  charter  granted  by  Kentucky,  'it  is 
contained  only  in  the  act  of  the  legislature 
of  Indiana.  The  Indiana  franchise  was  not 
carried  into  the  charter  of  the  Kentucky 
corporation  by  reason  of  that  corporation 
having  the  authority  to  purchase  it.  Its 
existence  and  validity  depend  entirely  upon 
the  laws  of  Indiana. 

Counsel  further  say  that  Kentucky  does 
not  impose  a  tax  upon  the  company's  priv- 
ilege, as  suchf  granted  by  the  state  of  In- 
diana. If  it  had  done  so  the  tax  so  imposed 
would  not  have  been  defended  as  valid. 
Yet  by  her  statute,  under  which  the  board 
of  valuation  and  assessment  proceeded,  Ken- 
tucky has  accomplished  that  result  by  in- 
cluding for  purposes  of  taxation,  in  the  val- 
uation of  the  franchise  granted  by  it,  the 
value  of  the  franchise  granted  bv  Indiana, 
and  then  taxing  the  franchise  of  the  Ken- 
tucky cor  Juration  upon  the  basis  of  the  ag- 
gregate value  of  both  franchises.  Altliough 
now  owned  by  one  corjwration,  these  are 
separate  franrhist»s. 

There  is,  in  our  judgment,  no  escape  from 
the  conclusion  that  Kentucky  thus  asserts 
its  authority  to  tax  a  pro|)erty  right,  an  in- 
corporeal heroditaniont,  which  has  its  situs 
in  Indiana.  While  the  mode,  form,  and  ex- 
tent Oi  taxation  arc.  sj>eakin.<;  jjonorally. 
limited  only  by  the  wisdom  of  the  legisla- 
SJ3 


ture,  that  power  is  limited  by  a  principle 
inhering  in  the  very  nature  of  constitutional 
government,  namelv,  that  the  taxation  im- 
posed must  have  relation  to  a  subject  within 
the  jurisdiction  of  the  taxing  government. 
Hence,  this  court,  speaking  by  C^ief  Juatioe 
Marshall,  in  M*Culloch  v.  Maryland,  4 
Wheat  316,  429,  4  L.  ed.  579,  607,  said  that, 
while  all  subjects  over  which  the  sovereign 
power  of  a  state  extends  are  objects  of  tax- 
ation, "those  over  which  it  does  not  extend 
are,  upon  the  soundest  principles^  exempt 
from  taxation."  That  proposition,  he  aaid, 
oould  almost  be  pronounced  self-evident.  It 
was  therefore  held  in  Hays  v.  Padfio  Mail 
S.  8.  Co,  17  How.  596,  699,  15  L.  ed.  254, 
255,  that  certain  steamers  engaged  in  in- 
terstate commerce  were  not  subject  to  taxa- 
tion in  a  state  where  they  might  be  tempo- 
rarily when  prosecuting  their  business,  out 
were  taxable  at  their  home  port,  which  was 
their  situs,  and  where  they  belonged,  the 
court  saying:  "We  are  satisfied  Uiat  the 
state  of  California  had  no  jurisdiction  over 
these  vessels  for  the  purpose  of  taxation; 
they  were  not,  properly,  'abiding  within  it«[3 
limits,  so  as  to  become  incorporated  with 
the  other  personal  property  of  the  state; 
they  were  there  but  temporarily,  engaged  in 
lawful  trade  and  commerce,  with  their  situe 
at  the  home  port,  where  the  vessels  be- 
longed, and  where  the  owners  were  liaUe 
to  be  taxed  for  the  capital  invested,  and 
where  the  taxes  had  been  paid;"  in  8i, 
Louis  V.  Wiggins  Ferry  Co.  11  Wall.  428, 
429,  431,  20  L.  ed.  192,  104,  195,  that  cer- 
tain ferry  boats  belonging  to  an  Illinois 
corporation  and  plying  between  East  SL 
Louis,  Illinois,  and  St.  Louis,  Missouri,  were 
not  taxable  in  the  latter  state,  b^t  at  their 
home  port  in  the  former  state,  the  court 
saying  that  a  tax  was  void  when  there  was 
no  jurisdiction  as  to  the  property  taxed; 
in  Morgan  v.  Parham,  16  Wall.  471,  476,  21 
L.  ed.  303,  304,  that  a  vessel  engaged  in  in- 
terstate commerce,  and  being  from  time  to 
time  in  Mobile  while  prosecuting  its  basi- 
net, was  not  taxable  in  Alabama,  but  was 
taxable  in  New  York«  where  it  was  owned 
and  registered,  the  court  saying  that,  in  its 
opinion,  "the  state  of  Alabama  had  no  Ju- 
risdiction over  this  vessel  for  the  purpose  of 
taxation,  for  the  reason  that  it  had  not  be- 
come incorporated  into  the  personal  prop- 
erty of  the  state,  but  was  there  temporari^ 
only,  and  that  it  was  engaged  in  lawfm 
commerce  between  the  states^  with  its  situs 
at  the  home  port  of  New  York,  where  it  be- 
longed, and  where  its  owner  was  liable  to  be 
taxed  for  its  value;"  and  in  OUmeesttt 
Ferry  Co.  v.  Pennsylvania,  114  U.  S.  IM, 
20H.  29  L.  ed.  158,  163,  1  Inters.  Com.  Ren. 
3SG,  5  Sup.  Ct.  Rep.  829.  that  "the  property 
of  [foreign]  corporations  engaged  in  foreigs 
or  int«>rstatt>  commerce,  as  well  as  the  prop- 
t'rty  of  I'orporations  engaged  in  other  Dusi- 
nc^^s,  i<«  subject  to  state  taxation,  provided 
always  it  be  within  the  jurisdiction  of  tht 
:>trtto.''  In  Cooley  on  Taxation,  the  author, 
while  conceding  that  the  legislative  power 
oxlcn<N  over  everything,  whether  it  be  nsr- 
son,    property,   possession,   franchise,    pnrl- 
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lege,  occupation,  or  right,  says  that  "per 
son8  and  property  not  within  the  territorinl 
limits  of  a  state  cannot  be  taxed  by  it;'' 
and  that  "a  state  can  no  more  subject  to  its 
power  a  single  person  or  a  single  article  of 
property  whose  residence  or  legal  situs  is  in 
another  state,  than  it  can  subject  all  the 
citizens  or  all  the  property  of  such  other 
state  to  its  power."  2d  ed.  pp.  5,  55,  159. 
We  recognize  the  difficulty  which  some- 
!98]  times  exists  in  particular  *cases  in  determin- 
ing the  situs  of  personal  property  for  pur- 
poses of  taxation,  and  the  above  cases  nave 
Deen  referred  to  because  they  have  gone  into 
judgment  and  recognize  the  general  rule 
that  the  power  of  the  state  to  tax  is  limited 
to  subjects  within  its  jurisdiction  or  over 
which  it  can  exercise  dominion.  No  diffi- 
culty can  exist  in  applying  the  general  rule 
in  this  case;  for,  beyond  all  question,  the 
ferry  franchise  derived  from  Indiana  is  an 
incorporeal  hereditament  derived  from  and 
having  its  Ic^al  situs  in  that  state.  It  is 
not  within  uie  jurisdiction  of  Kentucky. 
The  taxation  of  that  franchise  or  incorpo- 
real hereditament  by  Kentucky  is,  in  our 
opinion,  a  doprivation  by  that  state  of  the 
property  of  the  ferry  company  without  due 
process  of  law  in  violation  of  the  14th 
AnuMi'hncnt  of  the  Constitution  of  the 
Unitod  States;  as  much  so  an  if  the  state 
taxed  the  real  estate  owned  by  that  com- 
pany in  Indiana. 

Thi^^  view  is  not  met  by  the  suj^postion 
that  Kentucky  can  make  it  a  condition  of 
the  exercise  of  corporate  powers  under  its 
authority  that  the  tax  upon  the  franchise 
granted  by  it  shall  be  measured  by  the  value 
of  all  its  property,  wlierever  situated,  of 
whatever  nature,  or  from  whatever  source 
derived.  It  is  a  sufficient  answer  to  this 
suggestion  to  say  that  no  such  condition  was 
prescribed  in  tlic  charter  of  the  ferry  com- 
pany when  it  was  granted  and  accepted. 
Nor  does  the  taxing  statute  in  question 
make  it  a  condition  of  the  ferry  company's 
continuing  to  exercise  its  corporate  powers 
that  it  shall  pay  a  tax  for  its  property  hav- 
ing a  situs  in  another  state.  There  is  no 
suggestion  in  the  company's  charter  that 
the  state  would  ever,  in  any  form,  tax  its 
property  having  a  situs  in  another  state. 
We  expVess  no  opinion  as  to  the  validity  of 
Buch  a  condition  if  it  had  been  inserted  in 
the  company's  charter,  or  if  it  were  now,  in 
terms,  prescribed  by  any  statute.  We  de- 
cide nothing  more  than  it  is  not  competent 
for  Kentucky,  under  the  charter  granted  by 
it,  and  under  the  Ck)nstitution  of  the 
United  States,  to  tax  the  franchise  which  its 
corporation,  the  ferry  company,  lawfully  ac- 
quired from  Indiana,  and  which  franchise 
or  incorporeal  hereditament  has  its  situs, 
for  purposes  of  taxation,  in  Indiana. 

As  what  has  been  said  is  sufficient  to  dis- 
pose of  the  case,  we  need  not  consider  the 
,^»^  question  arising  upon  the  record  and  urged 
^  ^]*by  counsel,  whether  the  taxation  by  Ken- 
tucky of  the  ferry  company's  Indiana  fran- 
chise to  transport  persons  and  property 
from  Indiana  to  Kentucky  is  not,  by  its  nec- 
essary effect,  a  burden  on  interstate  com- 
188  IT.  8. 


merce  forbidden  by  the  Constitution  of  the 
United  States. 

The  ludgment  of  the  court  of  appeals  of 
Kentucky  is  reversed,  and  the  cause  re- 
manded for  such  further  proceedings  as 
may  not  be  inconsistent  witn  this  opinion. 

Reversed. 

The  Chief  Jmstlee  and  Mr.  Juetioe 
Shiras  dissent. 


LOUISVILLE  ft  JEPFERSONVILLE  FER- 
RY  COMPANY,  Plff.  in  Err., 

V. 

COMMONWEALTH  OF  KENTUCKY. 
(See  8.  C.  Beporter*8  ed.  399.) 

Taxati(m — of  oorporate  franchise — inohid- 
ing  value  of  franchise  derived  from  other 
state— due  process  of  law. 

These  cases  are  governed  by  the  decision  in 
Louisville  d  JeffersonviUe  Ferry  Co.  t.  Ken- 
tucky,  ante,  618. 

[Nos.  18,  19,  20,  21,  22.] 

Decided  February  2S,  190S. 

IN  ERROR  to  the  Court  of  Appeals  of  the 
State  of  Kentucky  to  review  judgments 
sustaining  a  tax  on  corporate  franchises. 
Reversed. 

See  same  case  below,  22  Ky.  L.  Rep.  446, 
57  S.  W.  624. 


Mr.  Justice  Haxlan  delivered  the  opin- 
ion of  the  court: 

It  having  been  stipulated  between  the 
parties  that  the  above  cases  should  abide 
the  decision  in  No.  17,  ju^t  decided,  188  U. 
S.  385,  ante,  613,  23  Sup.  Ct.  Rep.  463,  the 
judgment  in  each  case  is  reversecf,  and  each 
case  is  remanded  to  the  state  court  for  such 
further  proceedings  as  may  not  be  inconsist- 
ent with  the  opinion  in  No.  17. 

Reversed, 


•WILLIAM  SAMUEL  BIGBY,  Plff.  in  Err.,  [400] 

17. 

UNITED  STATES. 

(See  S.  C.  Reporter's  ed.  400-410.) 

Jurisdiction  of  Federal  courts — suit  against 
the  United  States — implied  contract-^ 
case  sounding  in  tort. 

The  United  States  does  not,  by  undertaking  to 
carry  a  passenger  In  an  elevator  In  one  of  its 
public  buildings,  impliedly  contract  that  its 
employees  in  charge  of  It  will  exercise  dne 
care,  so  as  to  confer  jurisdiction  on  a  Federal 
court,  under  the  Tucker  act  of  March  8,  1887, 
chap.  359  (24  Stat,  at  L.  505.  U.  8.  Comp. 
Stat.  1001,  p.  752).  of  an  action  to  recover 
damages  for  personal  Injuries  sustained  by 
reaiK>n  of  the  negligence  of  such  employees, 
on  the  theory  that  such  action  Is  upon  a 
"contract,  express  or  implied,  with  the  gor- 
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anunent  of  tha  United  BtatM,"  within  tha 
meaninB  of  that  act;  hnt  tha  eaia  la  ona 
"aoundlDg  Id  tort,"  vblch  by  thU  act  li  as- 
eludad  from  Jndldal  eogulisDc*, 

This  ia  not  an  actioii  "aounding  iu  ___ 

[Ko.  111.]  Boylan  T.  Hot  Bpringi  B.  Co.   132  U.  8. 
14«,  33  L.  cd.  290,  10  Sup.  Ct  Bep.  SO. 

Where  tlw  money  or  property  of  an  intio- 
sent  penon  lias  gone  into  the  coffers  of  tha 
wtion  by  mennB  of  anv  fraud  to  which  iU 

IN   ICRROR  to  tha   Circuit  Court   of  the  igent  woa  a.  party,  eucQ  money  or  properly 

United   States  for  the   EuUrn   District  lannot  be  hdi  by  the  United  Stat«  agaiuat 

of  New  York  to  review  a  judament  auatain-  ,he  claim  of  the  wronged  and  injured  pftr^. 

ing  a  demurrer  to  »  petition  in  a  auit  to  re-  United  Stalea  v.  State  Wat.  Batik,  06  U.  8. 

co\'er  damages  from  the  United  States  for  )0,  24  L.  ed.  S4T ;   aicift  i  C.  S  B.  Oo.  ▼. 

personal  injuriea  sustained  by  reaaon  of  the  'Jitittd  Slates,  111  U.  S.  22,  28  L.  «d.  341, 

negligence  of  those  in  charge  of  an  elevator  I  Sup.  Ct.  Rep.  244. 

..i.,_  t_.!.j!__       .-, J  ^,ji^  United   States   is   liable  for   salvage 

lervices  rendeied  to  ita  ships, 
e  opinion.  Bi-gan  v.  United  Statet,  6  Ot  CI.  128;  Ifo- 
ilr.  RoseT  Foster  argued  tSe  cause  and  ^lowan  v.  United  Slates,  20  Ct.  CI.  147. 
fliod  A  brief  for  plaintiff  in  error:  The  United  States  has  often  bees  held  lift- 
It  is  well  settled  that  when  a  carrier,  com-  ule  for  the  negligoice  of  its  officers, 
innn  or  special,  or  any  other  bailee,  injurai  United  Statet  v.   Boatieick,  04  U.   6.  S3, 
by  his  negligence  or  that  of  his  servants  a  24  L.  ed.  05  j  Collins  v.  United  State*,  34 
person  or  a  chattel  which  has  been  entrusted  Ct.  CI.  294. 

to   his  care,   the  injured  party  may  waive  The  liability  of  the  government  to  moke 

the  tort  and  sue  in  contract  for  damages.  reparation   in  cases   of   this   choiacter   bms 

Pollard  V.  Xcto  Jeitey  R,  d  Transp.   Co.  [)een  leccenized  in  Belgium. 

101  U.  S.  223,  25  h.  ed.  840;  Pfctiodclji/.ia  d  poaaicrisie  A.  "    'h^'   ■'" 

II.  R.  Co.  V.  Uerby,  14  How.  468,   U  L.  ed.  Qerveia  de  ClifU 

302;  fieiB  Jersey  B.  B.  Co.  T.  Brocket!,  121  (olio  6,  pi.  12. 

U.  S.  637,  30  L.  ed.   1049,  T  Sup.  CL  Rep.  The  sUte  of  New  Yorit  waa  held  liable  la 

1039 ;  Boylan  v.  Bot  Springs  R.  Oo.  132  U.  loniagcs  for  the  n(«ligeuce  of  its  employees 

S.  146,  33  L.  ed.  200,  10  Sup.  Ct.  Rep.  SO;  [„    leaving    unguarded    au   opening    in    the 

Kaasaa  P.  B.  Co.  v.  Kvnkel,  17  Kan.   US;  railing  of  a  bndge,  in  consequence  of  whidi 

Pmnaylvania  R.  Co.  v.  Peopln,  31  Ohio  St  ,.  omnia  crossing  the  bridge  waa  injured. 

537;  The  Queen  of  the  Podfic.  61  Fed.  213;  Gibaey  v.  State,  137  N.  T.  I,  10  L.  R.  A. 

Central  Vt.  R.  Co.  v,  Soper,  8  C.  C.  A.  341,  365,  33  N-  E.  142. 

21  U.  S.  App.  24,  60  Fed.  879;  Cooper  v.  Assistant  Attorney  Oeaeral  Trtidl  ax- 
Berry,  21  Ga.  626,  68  Am.  Dec.  468;  Hunt  g^g^  a^  cause  and  flled  a  brief  for  defend- 
V.  .Vorris,  4  Mart.  L«l  517;  Orange  Bank  t.  ajitinerron 

Broicn,  3  Wend.  168;  Jeremy,  Carr.  p.  117;  Tlie  true   implied   contraot  arise*  out  ot 

1  Chitty,  PI.  75.  8;  2  Chitty,  PI.  117,  271,  2;  oertain  facta  which,  when  proved,  evidenee 

Poin.  Rem.  H  568,  570,  571;  Addison,  Torts,  ^  contract  m  effectually  aa  though   it  hod 

Wood's  ed.  t  16,  p.  17;  Legge  v.  Tucker,  1  b^en  made  in  eipreas  teims.     But  as  to  con- 

Hurlst  &  N.  500 ;  Baylis  v.  Lintott,  L.  R.  8  tracts  described  as  implied  in  Ia,w,  it  cannot 

C.  P,  345;   Fleming  v.  Uanoliealvr,  S.  d  L.  be  truly  said  that  there  is  any  contract,  sioM 

R.  Co.  L.  R.  4  Q.  B.  Div.  81.  there  is  no  evidence  of  any  intention  of  ««- 

The    doctrine   applies   to    all   carriers   of  crnH;  but,  on  the  contcury,  the  facts,  when 

goods  or   persona,  and  to  all  other  bailees,  established,  show  that  no  intention  to  coo- 

whethcr  or  not  there  has  been  any  under-  tract  existed. 

talcing  upon  their  part,  and  although  they  n'oods  v.  Ayres,  30  Mich.  3G0,  33  Am.  Rep. 

do  not  receive  compensation.  306,  Herttog  v.  S«rttog,  20  Fa.  465;  lut 

FaiilkM  V.  Metropolitan  Diat.  R.  Co.  L.  R.  ^f    Contr.  p.  0;   Pom.  Ram.  p.  637;   Mil- 

4  C.  P.  Div.  287;   Metcalf,  Contr.  2d  ed.  5,  ,,^  y   p^^,  [44  Mass.  66,  10  N.  B.  B16. 

6:    Warbrook  v.   Ori/pn.  2  Brownl.  254,  F.  Taking    the    phrase    "implied    oontnM*." 

Moore,  876 ;  Coggs  v.  Bernard,  2  Ld   Raym.  j^^^^j  ^^  y,g  juriadirtionoJ  at»tut«,  in  earn- 

000 :   Beaucluimp  v.  Potvley.  1  Moody  4  R.  ^^.^  ^j^,  y,^  «oo„p,ayii,g  prorieion  «- 

38;   Doormon  v.  JeT^tns    ZAd    */'i268 ,  ^i^j;      ^j^^,  "funding  in  tort,"  it  i.  dilB- 

DaUlon  v.  Janton    5  Mod.  90,  1  Ld.  ^jrn^  ^                       tetm^M  be  held  to  refer 

68;  Sumana  v.  Darknoll.  Palmer,  523;  Boaon  ';""■  ""  "^         .                 „,,,„„  _„t„^  __.^ 

i^Ba^ord,  1  Shower.  29,  and  101,  2  Shower,  ^  »"y  °'''"  t*^  '  .fT^?^  f^l 

478,  3  Mod    321,  2  Salk.  440;  Bunt  v.  Nor-  ^"B  ""th  «'^*"°Y  "!?  "'^^^.'"'1^    ■ 

rts,  4  Mart.  La.  517;  Brou^  v.  Boorman,  II  Any  other  cmstruction  will  render  the  jn- 

Q  V  pi    I  disdiction  of  Uie  court  ot  claims     as  biou 

Calling  the  permission  to  use  the  eleva-  M   the   manifold    grievancea   eomplaiMd   0* 

tor  a  license  does  not  prevent  the  trsnsac-  sgainst  the  officera  and  agents  ca  tHe  UnitM 

ti»n  from  becoininf;  a  contract  as  soon  ae  States. 

the  licensee  has  acted  upon  the  license.  McArthur  v.  United  Statet,  20  Ot.  01.  IM. 

Uuwford  V.   Whitney,   16  Wend.  380,  30  This  ease  ia  an  attempt,  under  the  oasunv- 

Am    Dec    60.  tion  of  an  implied  contract,  to  make  the  bdv> 


1902.                                           BlOBT  V.  United  Statks.  400»  401 

emment    responsible   for   the   unauthorized  grounds,  namely,  that  the  court  had  no  Ju- 

icts  of  its  officer,  those  acts  being  in  them-  risdiction  of  the  person  of  the  defenduit^ 

selves  torts.  or  of  the  subject  of  the  action,  and  did  mot 

Oibhona  v.  United  StaieSf  8  Wall.  274,  19  state  facts  suiTicient  to  constitute  a  cause 

L.  ed.  464.  of  action  against  the  United  States. 

The  government  itself  is  not  rc&poiusible  Tlie  demurrer  was  sustained  by  the  cir- 

for  the  misfeasanoes,  wrongs,  ncgligenccii,  or  cult  court  on  each  of  the  grounds  specified, 

omissioiia  of  doty  of  the  subordinate  oSi-  ^^"d,  kg  far  as  it  was  sustained  upon  the 

cers  or  agents  employed  in  the  public  service,  ground  that  the  j>etition  did  not  state  a 

RoherUon  ▼.  Stohel/127  U.  S.  615,  32  L.  <»use  of  action,   it  was  sustained  because 

ed.  20«,  8  Sup.  Ct  Rep.  1286;  German  Bank  ^^^^  action  was  not  authorized  by  the  act  of 

ir.    United  Statf,  148  U.  S.  679,  37  L.  ed.  S^"«fr®**»  ]?"^,^?  *»  ^^^  Tucker  act,  approved 

3a8,  13  Sup.  Ct.  Rep.  702.  March    3d,    1887,   chap.    359,   and    entitled 

The  United  States  cannot  be  sued  in  its  '*^^   ^^^  ^  Provide   for   the   Bringing   of 

a  courts  without  its  consent,  and  has  nev-  Suits  against  the  Government  of  the  United 

permitted  itself  to  be  sued  in  any  court  fJ^J^^,'     ,^4  Stat   at  L.  50o   (U.  S.  Comp. 

torts  committed  in  its  name  by  its  offi-  StaJ;.  1901,  p.  752).    The  action  was  accord- 

xs.    Nor  can  the  settled  distinction  in  this  >»fjy  dismissed. 

fipect  between  contract  and  tort  be  evaded  ^^^   specific   allegations   of   the   petition 

'-  framing  the  claim  as  upon  an  implied  con*  ^^%r  i.  xi.     tt  -x  j  oi.  x 

«;rfict.  That  the  United  States  is  a  corporation 

Hill  V.  United  States,  149  U.  S.  698,  37  created  by  the  Constitution,  ♦with  its  prin.[ 401] 

L.  ed.  864.  13  Sup.  Ct.  Rep.  1011;  Langford  cipal  office  m  \\  ash ingt on,  and,  within  the 

V.    Umted  States,  lOl  U.  S.  345,  25  L.  ed.  nieaning   of   the  New    \ork   Code  of   Civil 

1012;  Schillinger.y.  United  States,  165  U.  a  Pi-oceduie,  ,s  a  foreign  corporation ; 

103,  39  L.  ed.  108,  16  Sup.  Ct.  Rep.  85;  Lan>  ,,  ^^\.^}'  ^^  ^^}\^  November  27th,   1899, 

«»««  V.  United  States,  27  Ct.  CI    266;  Afc-  f''  petitioner,  while  on  his  way  to  the  of- 

-l,-//.ur  V.  United  Stales,  29  a.  CI.  194.  f,^  ^'  J^«  "{^''.^l^J  «J  ^^^  Umted  States  for 

Ti,«  ^./»»^<.«4  ;«  ^uiiM  \m.o^  «r.a  ««♦  in  fKo  ^hc  eastcm  district  of  New  lork,  and  at  the 

^  The  defendant  in  this  case  was  not  m  the  ^^^^^^  ^^  ^j^^  ^,^.^^  g^^^  ^^^  ^^  .^  ^^ 

runnl^?U*eleTtor%rZpl7  rested  un-  reraSwahhAhe'^^^^^^ 

2e;.*'"«SrP^  *^  '••"  '"  "^'"^  P"*''""  ity   eSteie§  info  a^t^n^'T  ellvaL^?^^^^^^^ 

i/JJ?    M  -    o  «-i^  rkM^  oi^-  n^   IRQ  XT  United    States    courthouse     and     postoffice 

Y   orT'^Ii  M  Wi'  ^f^  ^  L  ^  .1.  ?7  building   in   Brooklyn,   which  builcfing  and 

N    ^^^^VoW^^""'  ^n^'l    .fi,  ;^    ;«r  elevator   was  owned  ind  controlled  by  the 

no  J  •  l^V   ^  ^xin''  ^   l^J.    i?^W   V  United  States,  and  was  designed  and  intend- 

44l'«o^ ''/''''' 1L,^^«f/'*^/^•^^^•   iLm   n  ed  by  it  for  the  use  of  persons  on  their  way 

<i\^^  a^'  ^-  ^^^'   ^'''^^'''*  ^'  ^*'^''^"'  to  the  office  of  its  said  marshal;                  ^ 

•*  i?ed.  638.                                     J    4  ,       X  Tliat  the  United  States  "then  and  there 

In  every  case  in  which  one  undertakes  to  ^^^^^^  j^to  an  implied  contract'  with  the 

J'arry  passengers,  there  is  imposed  upon  him  petitioner,    "wherein    and    whereby,    for    a 

^^^  Y''''  ^.'l?^  to  convey  such   passengers  ^^^^-^^^^  valuable  consideration.  It   agreed 

^afoly.  and  this  without  respect  to  the  man-  ^o  carry  your  petitioner  safely,    to   operate 

»J«r    in  which  the  undertaking  is  assumed,  ^j^j  elevator  with  due  care,  and  to  employ 

Whether   by    contract   for   hire,    or   gratui-  ^^^  ^he   purposes  of  the  operation  of  said 

Jf^sly,  or  by  reason  of  a  mere  liccnw  ex-  elevator  a  competent  and  experienced  per- 

y?»ided   to   the   passenger;    but   such    legal  son;"                                           r                r 

jjability   does   not    in    itself    constitute   or  rpiiat  in  "violation  of  said  contract,  the 

«mj>ly  a  contract.  United  States  failed  to  carry  the  petiUoner 

Cam)«  v.  Statcn  Island  R.  Co.  58  N.  Y.  gafely,  or  to  operate  the  elevator  with  due 

i;*3,  17  Am.  Rep.  221;  Banmhal  &  St.  J.  R.  c^re,  or  to  employ  for  the  operation  and  to 


^    Q.  B.  445.  and, 

Claimant's  proper  recourse  is  to  Congress.  xhat  in  consequence  of  said  failures,  re- 

j.    Ot56ona  v.  United  States,  8  Wall.  274,  19  spectively,   the   petitioner,   "while   enterinjg 

T-**  ed.  454;  German  Bank  v.  United  States,  the  said  elevator  without  negligence  on  his 

^'^S  U.  S.  579,  37  L.  ed.  668,  13  Sup.  Ct.  Rep.  part  was  caused  to  fall  and  his  foot,  ankle, 

*  ^2.  and  leg  were  crushed  between  said  elevator 

ir      -r    xj      «•     «        J  !•        J  4.u^  ^^i^  S-Hd  thc  top  of  thc  entrance  into  the  eleva- 

ic>     ;  J«8«<»  Harlan  delivered  the  opin-  ^^  ^j^^,^  of  a  projection  in  the  shaft  of  said 

^n  of  the  court:  elevator  or  in  some  other  manner,  and  the 

V, ,  Bighy,  the  plaintiff  in  error,  claimed  in  ^^ck  of  your  petitioner  and  other  parts  of 

1^  18  petition  to  have  been  damaged  to  the  ex-  the  body  of  your  petitioner  were  also  con- 

^%int  of  $10,000  on  account  of  certain  per-  sequently  injured,  and  your  petitioner  con- 

Jr)nal  injuries  received  by  him  while  enter-  sequently  suffered  a  laceration  of  the  liga- 

f)^  an  elevator  placed  by  the  United  States  ments  of  his  ankle,  and  he  consequently  was 

^)i  its  courthouse  and  postoffice  building  in  caused  much  bodily  and  mental  pain." 

^he  city  of  Brooklyn,  and  asked  judgment  The  transcript  contains  a  certificate  from 

^or  that  sum  against  the  government.  the  circuit  court  to  the  effect  that  in  said 

The  petition  was  demurred  to  upon  thicc  cause  the  jurisdiction  of  that  court  was  in 
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issue,  and  that  the  question  was  "whether 
a  person  who  is  not,  and  lias  not  been,  an 
[402]t»mployoe  of  the  Unite<l  States,  can  •.sno  the 
lJnit/»<l  Stales,  in  tho  oinMiit  court  of  the 
United  States,  in  tlie  district  where  lie  re- 
sides, to  recover  damages  to  the  amount  of 
$10,000,  which  damages  were  caused  by  per- 
sonal injury  received  by  said  person 
through  the  negligence  of  an  employee  of 
the  United  States,  while  said  person  injured 
us  aforesaid  was  being  carried  on  an  ele- 
vator in  a  public  building  owned  and  used 
by  the  United  States  as  u  postoflice  and  for 
other  governmental  uses  and  purposes, 
%vlien  said  person  entered  said  elevator  for 
the  purpose  of  visiting  the  office  of  the 
United  States  marshal  of  such  district  on 
olficial  business." 

This  being  an  action  against  the  United 
States,  the  authority  of  the  circuit  court  to 
take  cognizance  of  it  depends  upon  the  con- 
struction of  the  above  act  of  March  3d, 
1887.  24  Stat,  at  L.  505  (U.  S.  Comp.  Stat. 
1901,  p.  752). 

By  that  act  it  is  provided  that  the  court 
of  claims  shall  have  jurisdiction  to  hear 
and  determine  "all  claims  founded  upon  the 
Constitution  of  the  United  States  or  any 
law  of  Congress,  except  for  pensions,  or  up- 
on any  regulation  of  an  executive  depart- 
ment, or  iipoi!  any  contract,  expressed  or 
implied,  with  the  gox'enmient  of  the  United 
States,  or  for  damages,  liquidated  or  im- 
liquidated,  in  cases  not  sounding  in  tort,  in 
resjM'ct  of  which  claims  the  party  would  be 
entitled  to  redress  against  the  United 
States  either  in  a  court  of  law,  equity,  or 
admiralty  if  the  United  States  were  suable: 
i'rovidedf  houeveTf  That  nothing  in  this  sec- 
tion shall  be  construed  as  giving  to  either 
of  the  courts  herein  mentioned  jurisdiction 
to  hear  and  determine  claims  growing  out 
of  the  late  Civil  War,  and  commonly  known 
as  *war  claims,'  or  to  hear  and  determine 
other  claims,  which  have  heretofore  been  re- 
jeet<'d.  or  reported  on  adversely  by  any 
[  103 1  "* court,  department,  or  commission  author- 
i/.cHl  to  hear  and  determine  the  same."  The 
act  further  provided  that  "the  district 
courts  of  the  United  States  shall  have  con- 
current jurisdiction  with  the  court  of 
claims  a«  to  all  matters  named  in  the  pre- 
creding  section  where  the  amount  of  the 
claim  does  not  exceed  one  thousand  dollars, 
and  the  circuit  courts  of  the  United  States 
shall  have  such  concurrent  jurisdiction  in 
all  cases  where  the  amount  of  such  claim 
exceeds  one  thousand  dollars  and  does  not 
exceed  ten  thousand  dollars." 

It  is  clear  that  the  act  excludes  from  ju- 
dicial cognizance  any  claim  against  the 
United  S&tes  for  damages  in  a  case  "sound- 
ing in  tort."  But  the  contention  of  the 
plaintiff  is,  in  substance,  that,  although  the 
facts  constituting  the  negligence  of  which 
he  complains  made  a  case  of  tort,  he  may 
waive  the  tort;  that  his  present  claim  is 
founded  upon  an  implied  contract  with  the 
government,  whereby  it  agreed  to  carry  him 
safely  in  its  elevator,  would  operate  the  ele- 
vator with  due  care,  and  employ  for  the 
purposes  of  such  carriage  a  competent  and 
e\7>erienced  person;  and,  consequently,  that 


his  suit  is  embraced  by  the  words  "upo 
any  contract,  express  or  implied,  with  th 
government  of  the  United  States.*'  Th 
contention  of  the  United  States  is  that  b 
such  iniplicKl  contract  with  the  governraea 
aros<*  from  the  plaintiff's  entering  or  at 
tempting  to  enter  and  use  the  elevator  i 

?[uestion,  and  that  the  claim  is  distinetl, 
ur  damages  in  a  case  "sounding  in  tort, 
of  which  the  act  of  Congress  did  not  autboi 
ize  the  circuit  court  to  take  cognizance.- 

Can  the  plaintiff's  cauHe  of  action  be  n 
garded  as  founded  upon  implied  coiitrac 
with  the  government,  within  the  meaniu 
of  the  act  of  1887  ? 

The  precise  question  thus  presented  ha 
not  been  determined  by  this  court.  Ba 
former  decisions  may  be  consulted  in  ordc 
to  ascertain  whether  this  suit  is  euibmee 
by  the  words,  in  that  act,  "upon  any  eoi 
tract,  express  or  implied,  with  the  goveri 
ment  of  the  United  States."  Do  tbos 
words  include  an  action  against  the  Unite* 
States  to  recover  damages  for  per.*ional  in 
juries  caused  by  the  negUgiMit  mana^emcn 
of  an  elevator  erei-tcd  and  maintained  by  i 
in  one  of  its  courthouse  and  postoflice  build 
in*»s  ? 

♦in  Qibhona  v.  United  Htatcs,  SWall.  2tf}i 
274,  lU  L.  ed.  453,  454, — which  was  an  m 
tion  in  the  court  of  claims  to  recover  a 
amount  alleged  to  have  been  wrongfully  «*a 
acted  by  a  quartermaster  of  the  Unite 
States  in  the  execution  of  a  contract  for  th 
delivery  of  oat<», — this  court  said:  **Bii 
it  is  not  to  be  disguised  that  this  ease  is  a 
attempt,  under  the  assumption  of  an  in 
plied  contract,  to  make  the  government  n 
sponsible  for  the  unauthorized  acts  of  i1 
oflicer,  those  acts  being  in  themstdvcs  tort: 
No  govenunent  has  ever  held  itself  liable  t 
individuals  for  the  misfeasance,  lacheii.  c 
unauthorized  exercise  of  i>ower  by  its  ofl 
cers  and  agents.  In  the  language  of  Judjj 
Story,  'it  does  not  undertake  to  guarantc 
to  any  person  the  fidelity  of  any  of  the  ol 
licers  or  agents  whom  it  employs,  since  tlui 
would  involve  it  in  all  its  operations  in  em! 
less  embarrassments,  and  difliculties,  an 
losses,  which  would  be  subversive  of  th 
public  interests.'  .  .  .  The  language  < 
the  statutes  which  confer  jurisdiction  upo 
the  court  of  claiuis  excludes  by  the  strong 
est  implication  demands  against  the  goi 
ernment  founded  on  torts.  The  genen 
principle  which  we  have  already  stated  f 
applicable  to  all  governments  forbids,  on 
policy  im])osed  by  necessity,  that  the 
should  hold  themselves  liable  for  unautboi 
ized  wrongs  inflicted  b^  their  officers  on  tli 
citizen,  though  occurring  while  engaged  i 
the  discharge  of  ofhcial  duties.  .  . 
These  reflections  admonish  us  to  be  caution 
that  we  do  not  permit  the  decisions  of  thi 
court  to  become  authority  for  the  right iti| 
in  the  court  of  claims,  of  all  wrongs  doa 
to  individuals  by  the  officers  of  the  geocn 
government,  though  they  may  have  beti 
committed  while  serving  that  govemmcrt 
and  in  the  belief  that  it  was  for  its  intsi 
est.  In  such  cases,  where  it  is  proper  lo 
the  nation  to  furnish  a  reme<ly,  Oongret 
has  wisidy  reserved  the  matter  for  it  a  o« 
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determination.     It  certainly   has   not  con- 
ferred it  on  the  court  of  claims." 

The  eame  general  question  arose  in  Lang- 
fwd  y.  United  States,  101  U.  S.  341,  342. 
344,  25  L.  ed.  1010-1012,  which  was  an  ac- 
tion in  the  court  of  claims  to  recover  for  the 
tiae  and  occupation  of  lands  and  buildings, 
of  which  certain  Indian  agents  acting  K>r 
the  United  States  had  &ken  possession 
without  the  consent  of  the  American  Board 
of  Foreign  Missions,  which  had  erected  the 
fiOSjboildingB,  and  under  *which  board  the 
plaintiff  claimed  title.  The  United  States 
asserted  ownership  of  the  property  and  dis- 

£uted  the  title  of  the  claimant.     This  court 
(Id  that  the   action   could   not  be   main- 
tained, and  said  that  the  reason  for  limit- 
ing suits  to  cases  of  express  and  implied 
contracts,     as     distinguished     from     cases 
formed  on  tort,  'is  very  obvious  on  a  mo- 
ment's reflection.    While  Congress  might  be 
willing  to  subject  the  government  to  tlic 
judicial    enfoiccrnent    of     valid     contracts, 
wHich  could  onlv  be  valid  &^  against  the 
United  States  wnen  made  by  L^me  officer  of 
tlie  government  acting  under  la  vf ul  author- 
it^y^  with  power  vested  in  him  to  make  such 
e<^9UraotSf  or  to  do  acts  which  imp  Med  them, 
tlic  very  essence  of  a  tort  is  thai   it  is  an 
tin  lawful  act,  done  in  violation  of  .he  legal 
rights  of  someone.     For  such  acts,  however 
high  the  position  of  the  officer  or  agtxtt  of 
tlie  government    who    did     or    comma. >ded 
tliem,  Congress  did  not  intend  to  subject 
the  government  to  the  results  of  a  suit  in 
that  court.     This  policy  is  founded  in  wis- 
*Iofii,  and  is  clearly  expressed  in  the  act  de- 
flinng  the  jurisdiction  of  the  court;  and  it 
^ould  ill  become  us  to  fritter  away  the  dis- 
tinction between  actions  ew  delicto  and  ac- 
tions ex  contractu,  which  is  well  understood 
>n  our  system  of  jurisprudence,  and  there- 
"jy  subject  the  government  to  payment  of 
*lunia^es  for  all  the  wrongs  committed  by 
^^^  officers  or  agents,  under  a  mistaken  zeal, 
**'■  actuated  by  less  worthy  motives." 

'^e  subject  was  again  considered  in  Hill 
^'  United  States,  149  U.  S.  693,  598,  690,  37 
'-'•  pd.  8(52, 864,  13  Sup.  Ct.  Rep.  1011,  1013, 
JY"ich  was  an  action  to  recover  damages  for 
.  "*•  use  and  occupation  of  certain  property 
''J  the  possession  of  the  United  States,  but 
^  wfiich  the  plaintiff  asserted  ownership. 
^«i8  court  said:     "The  United  States  can- 
'*^t   be  sued  in  their  own  courts  without 
jljeir   consent,    and    have    never    permitted 
themselves  to  be  sued  in  any  court  for  torts 
*"mniitted  in  their  name  by  their  officers. 
^or  can  the  settled  distinction,  in  this  re- 
■'P*^t,  between  contract  and  tort,  be  evaded 
"y  framing  the  claim  as  upon  an  implied 
'•^ntract.     Oibhons    v.     United     States,    8 
^Vall.  269,  274,  19  L.  ed.  453,  454 ;  Langford 
V.  United  States,  101  U.  S.  341,  346,  25  L. 
*;J-  1010,  1012;  United  States  v.  Jones,  131 
^'  S.  1,  16,  18,  33  L.  ed.  90,  91,  9  Sup.  Ct. 
^p.  669.     An  action  in  the  nature  of  as- 
sumpsit for  the  use  and  occupation  of  real 
''State  will  never  lie  where  there  has  been 
f408Jno  relation  of  contract  •between  the  parties, 
aod  where  the  possession  has  been  acquired 
tnd  maintained  under  a  different  or  adverse 
title,  or  where  it  is  tortious  and  makes  the 
188  U.  8. 


defendant  a  trespasser.  Lloyd  v.  Hough,  I 
IIow.  163,  159,  11  L.  ed.  83,  85;  Carpenter 
v.  United  States,  17  Wall,  489,  493,  21  L. 
ed.  (\S0,  681.  In  Langford  v.  United  States 
it  was  accordingly  adjudged  that,  when  an 
oiRcer  of  the  United  States  took  and  held 

Sossession  of  land  of  a  private  citisen,  un- 
er  a  claim  that  it  belonged  to  the  govern- 
ment,  the  United  States  could  not  be 
charged  upon  an  implied  obligation  to  pay 
for  its  use  and  occupation." 

In  Robertson  v.  Sichel,  127  U.  S.  607,  616, 
32  L.  ed.  203,  206,  8  Sup.  Ct.  Rep.  1286, 
1290,  the  court  said:  '*Tne  government  it- 
self is  not  responsible  for  the  misfeasances, 
or  wrongs,  or  neglif^ences,  or  omissions  of 
duty  of  the  subordinate  officers  or  agent* 
employed  in  the  public  service;  for  it  does 
not  undertake  to  guarantee  to  any  person 
the  fi<le]ity  of  any  of  the  officers  or  agents 
whom  it  employs;  since  that  would  involve 
it,  in  all  its  operations,  in  endless  embarrass- 
ments, and  difficulties,  and  losses,  which 
would  be  subversive  of  the  public  interests." 
So,  in  German  Bank  v.  United  States,  148 
U.  S.  673,  679,  37  L.  ed.  664,  668,  13  Sup. 
Ct.  Rep.  702,  705:  "It  is  a  well-settled 
rule  of  law  that  the  government  is  not  lia- 
ble for  the  nonfeasances  or  misfeasances  or 
negligence  of  its  officers,  and  that  the  only 
remedy  to  the  injured  party  in  such  cases 
is  by  appeal  to  Congress." 

In  Schillinger  v.  United  States,  155  U.  S. 
163,  168,  39  L.  ed.  108,  110,  15  Sup.  a.  Rep. 
85,  86,  the  question  was  whether  a  suit 
could  be  maintained  against  the  United 
States  to  recover  damages  for  the  use  of  a 
patent  for  an  improvement  in  a  concrete 
pavement.  It  appeared  that  the  patent  had 
been  used  by  a  contractor  who  undertook 
to  construct  a  pavement  for  the  United 
States.  The  pavement  was  constructed, 
and  at  the  time  the  action  was  brought  was 
in  use  by  the  government.  It  was  contend- 
ed that  the  United  States,  having  appropri- 
ated to  public  use  property  that  belonged  to 
the  plaintiir,  came  under  an  implied  obliga- 
tion to  compensate  him, — such  implied  obli- 
gation arising  from  the  constitutional  pro- 
vision that  private  property  should  not  be 
taken  for  public  use  except  upon  payment 
of  just  compensation.  This  view  was  re- 
jected, and  the  court  said:  "Can  it  be  that 
Congress  intended  that  eveiy  wrongful  ar- 
rest and  detention  of  an  individual,  or  *seiz-[407] 
ure  of  his  property  by  an  officer  of  the  gov- 
ernment, should  expose  it  to  an  action  for 
damans  in  the  court  of  claims?  If  any 
such  oreadth  of  jurisdiction  was  contem- 
plated, language  which  had  already  been 
given  a  restrictive  meaning  would  have  been 
carefully  avoided.  .  .  .  Here  the  claim- 
ants never  authorized  the  use  of  the  patent 
right  by  the  government;  never  consented 
to,  but  always  protested  against  it,  threat- 
ening to  interfere  by  injunction  or  other 
proceedings  to  restrain  such  use.  There 
was  no  act  of  Congress  in  terms  directing, 
or  even  by  implication  suggesting,  the  use 
of  the  patent.  No  officer  of  the  government 
directed  its  use,  and  the  contract  which  was 
executed  by  Cook  did  not  name  or  describe 
it.     There  was  no  recognition  by  the  gov- 
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eminent  or  any  of  its  officers  of  the  fact 
that  in  the  construction  of  the  pavement 
there  was  any  use  of  the  patent,  or  that  any 
appropriation  was  being  made  of  claimant's 
property.  The  government  proceeded  us 
though  it  were  acting  only  in  the  manage- 
ment of  its  own  property  and  the  exercise 
of  its  own  rights,  and  without  any  trespass 
upon  the  rights  of  the  claimants.  There 
was  no  point  in  the  whole  transaction,  from 
its  commencement  to  its  close,  where  the 
minds  of  the  parties  met^  or  where  there 
was  anything  in  the  semblance  of  an  agree- 
ment." 

It  thus  appears  that  the  court  has  stead- 
ily adhered  to  the  general  rule  that,  with- 
out its  consent  given  in  some  act  of  Con- 
gress, the  government  is  not  liable  to  be 
sued  for  the  torts,  misconduct,  misfeasan- 
ces, or  laches  of  its  officers  or  employees. 
Tliere  is  no  reason  to  suppose  that  Congress 
has  intended  to  change  or  modify  that  rule. 
On  the  contrary,  such  liability  to  suit  is  ex- 
pressly excluded  by  the  act  of  1887. 

Cases  of  this  kind  are  to  be  distinguished 
from  those  in  which  private  property  was 
taken  or  used  by  the  officers  of  tne  govern- 
ment with  the  consent  of  the  owner  or  un- 
der circumstances  showing  that  the  title  or 
right  of  the  owner  was  recognized  or  admit- 
ted. As,  in  United  States  v.  Russell,  13 
Wall.  623,  626,  20  L.  ed.  474,  which  was  an 
action  to  recover  for  the  use  of  certain 
steamers  used  in  the  business  of  the  govern- 
ment pursuant  to  an  understanding  with 
the  owner  that  he  should  be  compensated; 
or.  in  United  States  v.  Oreat  Falls  Mfg,  Co. 
[408]112*U.S.  645,28  L.  ed.  846,  5  Sup.  Ct.  Rep. 
306,  in  which  it  appeared  that  certain  pri- 
vate property  was  appropriated  by  officers 
of  the  government  for  public  use,  pursuant 
to  an  act  of  Congress,  the  title  of  the  owner 
being  recognized  or  not  disputed;  or,  in 
United  States  v.  Palmer,  128  U.  S.  262,  269, 
32  L.  ed.  442,  444,  0  Sup.  Ct.  Rep.  104, 
which  was  an  action  to  recover  for  the  use 
of  a  patent  which  the  government  was  in- 
vited by  the  patentee  to  use.  In  all  such 
cases  the  law  implies  a  meeting  of  the 
minds  of  the  parties,  and  an  agreement  to 
pay  for  that  wnich  was  used  for  the  govern- 
ment, no  dispute  existing  as  to  the  title  to 
the  property  used.  The  important  fact  in 
each  of  those  cases  was  that  the  officers  who 
appropriated  and  used  the  property  of  oth- 
ers were  authorized  to  do  so,  and  hence  the 
implied  contract  that  the  government  would 
pay  for  sudi  use. 

But,  as  we  have  seen,  the  plaintiff  con- 
tends that  when  he  entered,  or  attempted  to 
enter,  the  elevator,  the  government  must  be 
deemed  to  have  contracted  that  its  employee 
in  charge  of  it  would  use  due  care  so  as  not 
to  needlessly  injure  him.  In  other  words, 
— for  it  comes  to  that, — by  the  mere  con- 
struction and  maintenance  of  such  elevator 
the  government,  contrary  to  its  established 
policy,  impliedly  agreed  to  be  responsible 
for  the  torts  of  an  employee  having  charge 
of  the  elevator,  if,  by  his  negligence,  injury 
came  to  one  usin^  it.  We  find  no  authority 
for  this  position  in  any  act  of  Congress,  and 
nothing  short  of  an  act  of  Congress  can 
BSS 


make  the  United  States  responsible  for  i 
personal  injury,  done  to  the  citizen  by  OB 
of  its  employees  who,  while  discharging  hi 
duties,  fails  to  exercise  such  care  and  dili 
genoe  as  a  proper  regard  to  the  rights  c 
others  required.  ^'Causing  harm  l^  luqelj 
gence  is  a  tort."  One  of  the  definitions  of  i 
tort  is  "an  act  or  omimion  causing  han 
which  the  person  so  acting  or  omittinff  dl 
not  intend  to  cause,  but  might  and  sEool 
with  due  diligence  have  foreseen  and  fin 
vented."  Pollock,  Torts,  1,  19.  The  ek 
vator  in  question  was  erected  in  order  to  h 
cilitate  the  transaction  of  the  public  biiai 
ncss,  and  also,  it  may  be  assumed,  for  th 
convenience  and  comfort  of  those  who  migh 
choose  to  use  it  when  going  to  a  room  inlEh 
courthouse  and  postomce  uuilding  oocupio 
by  public  officers,  and  not  pursuant  to  av 
agreement,  express  or  implied,  between  th 
United  States  and  the  general  public,  or  *iiii 
der  any  agreement  between  the  Uaits 
States  and  the  individual  person  who  mlgfa 
seek  to  use  it.  No  one  was  compelled  or  rt 
quired  to  use  it,  and  no  officer  m  charge  € 
tne  building  had  any  authority  to  say  tha 
a  person  using  it  could  sue  the  govemmen 
if  he  was  injured  by  reason  of  the  want  o 
due  care  on  the  part  of  the  employee  opei 
ating  it.  No  officer  had  authority  to  nuJc 
an  express  contract  to  that  effect,  and  d 
contract  of  that  kind  could  be  implied  men 
ly  from  the  government's  ownership  of  th 
elevator  and  from  the  negligence  of  its  en 
ployee.  The  facts  alleged  show  &  case  i 
which  the  plaintiff  was  injured  by  reaso 
of  the  negligence  of  the  manager  of  the  ck 
vator.  It  is  therefore  a  case  of  pure  toi 
on  the  part  of  such  manager  for  which  h 
could  be  sued.  It  is  a  case  "soundine  i: 
tort,"  because  it  had  its  origin  in  and  i 
founded  on  the  wrongful  and  ne^li^nt  ac 
of  the  elevator  manager.  There  is  in  it  n 
element  of  contract  as  between  the  plaintit 
and  the  government;  for,  as  we  have  said 
no  one  was  authorized  to  put  upon  the  gov 
ernment  a  liability  for  damages  arisin; 
from  the  wrongful,  tortious  act  of  its  en 
ployee.  The  plaintiff  therefore  cannot  h 
the  device  of  waiving  the  tort  committed  br 
the  elevator  operator  make  a  case  affalai 
the  government  of  implied  contract,  j 
party  may  in  some  cases  waive  a  tort;  tha 
is,  he  may  forbear  to  sue  in  tort,  and  sue  i 
contract,  where  the  matter  out  of  which  hi 
claim  arises  has  in  it  the  elements  boUi  c 
contract  and  tort.  But  it  has  been  well  sai 
that  "a  right  of  action  in  contract  caimc 
be  created  oy  waiving  a  tort,  and  the  dnk 
to  pay  damages  for  a  tort  does  not  imp|j 
promise  to  pay  them  upon  which  assuiBMi 
can  be  maintained."  Cooper  v.  Oooper^  14 
Maaa  370,  373,  17  N.  E.  892,  894.  II  i;b 
plaintiff  could  sue  the  elevator  employee  vi 
on  an  implied  contract  that  due  oaie  shool 
be  observed  l^  him  in  managing  the  elen 
tor,  it  does  not  follow  that  he  could  sue  tt 
government  upon  implied  contract.  1^ 
under  existing  legislation  no  relatioa  e 
contract  could  arise  between  the  govemnn 
and  those  who  chose  to  use  its  elevator,  i 
is  easy  to  perceive  how  disastrous  to  th 
operations  of  the  government  would   hs  i 
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nk  ander  which  it  could  be  sued  foi 
ompiitted  by  its  if^nts  >nd  employ 
lb*  mHDHgement  of  its  property.  It 
CMigres*  to  det«rtnioe  in  b.11  such 
[4101'wliu  justice  requim  upon  the  part 
gonrninent.  If  any  exceptionB  oughl 
gude  to  the  general  rule  it  ia  for  Co 
*ja  Diske  tbem. 

We  have  not  overlooked  the  allEgat 
At  petition  that  the  plaintiff  entert 
tlerttor  "at  the  request  of  the  1 
SUtei,  and  of  its  officers,  employee: 
dnlj'  Authorized  agents,  each  acting  ' 
tht  Kope  of  hii  autbority."  This,  a 
iiiiD«.  meatiB  at  most  only  that  the  pi 
Mtered,  or  attempted  to  enter,  the  el 
with  the  assent  of  those  who  had  c 
ol  It  and  of  the  building  in  which  J 
mctea.  But  if  more  than  this  was 
to ba alleged;  it  the  plaintiff  intended 
Icn  ta  express  or  alErmative  requ< 
offiMTsor  agents  of  the  United  Statet 
cue  would  not,  in  our  view,  be  change 
tht  court  knows  that,  without  the  aut 
of  m  act  of  CoTigresB,  no  oflicer  or  ag 
tht  United  States  could,  in  writing  c 
htUy,  make  the  government  liable  t 
h;  reason  of  the  want  of  due  care  < 
[nrt  of  those  having  charge  of  an  el 
II  •  public  building. 

Wt  are  of  opinion  that  this  case 
■wnding  in  tort,  within  the  mesining; 
■rt  or  1BS7,  and  therefore  not  mainta 
ia  any  court. 

ne  judgment  of  Ihe  Circuit  Coui 
fining  the  action  for  xcant  of  juHsr 


BAVID    mark     CUMMINOS   and 
Dunlap  Kennedy.   Appls., 

CITY  OF  CHICAno. 
fSec  8.  C  Reporter's  ed  110-431.) 

'"ritdiclwn  of  circuit  court—suit  o 
lifter  Federal  Oon/iiiiulion  and  lav 
'Wl  appeal  to  Supreme  Court — nax 
*<iler» — alate  autKority  ocei — loht 
^^tteraeded  by  Congress. 
*  *  inlt  which  Involvea  the  quMtEon 
"Bht  to  conatmct  ■  dock  In  a  navlgabl 
JOdtr  certain  nrti  of  ConnrHis  Bnd  a 
™Oin  the  Secreiarj  ot  War.  which  i 
**tM  lo  be  In  exerutlon  of  the  power  t 
■lisi,  under  the  CouetltuClaD.  over  thi 
ntue  waters  of  tb?  United  Hts4et, 
~yon.—At  (0  Federai  nucUon  as  con 
i^ilction  on  United  Statei  courla— «ei 
*  ti<aitsuk  Ore- Piircbn slog  Co.  v.  Boato' 
^^1.  Copiwr  A  8.  HIn.  Co.  35  C.  C. 
wllrj  T.  Uo^er,  11  C.  C.  A.  308;  a 
Battitnan.  3S  L.  ed.  D.  S.  SM. 

0»  atrtct  rerteie  Iik  tht  Vitilei  Bta\ 
PMie  Court  of  circuit  or  dintrict  cnvr 
Mali-wc  note  U>  Gwla  t.  United  8ta 
ltd.  O.  8.  741, 
0«  the  puKtr  of  ttatci  over  not;igabU 
"ralMlppI 


■    Boom    Ow, 


L.    R. 
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orlklDg  under  the  Conatltutlon  and  laws  0( 
the  Onlted  States,  ot  which,  under  the  act  ol 
March  3,  IS8T,  chap.  373  (24  Stit. 
SI  L.  S52).  as  oorrvcted  bj  the  act  of  Ansnat 
13,  1888,  chap.  BS6  (ZS  Btat.  at  L.  438.  V. 
a.  t'omp.  Stat.  leoi.  p.  608),  a  circuit  cogrt 
or  the  United  atatea  haa  lurlwlktJan  wUbont 
dlverslt]'  of  cltlienshlp. 

2.  A  suit  which  Involvea  the  conilderatloti  «t 
qu^ailons  relating  to  the  power  of  Conereu, 
under  the  Conatitutlon,  over  the  navigable 
watei-a  of  the  United  Statea,  la  one  wblch  In- 
volvea the  conatrnctlon  or  application  of  the 
Federal  Conatltuttao,  wltblo  the  meaning  of 
the  net  of  Mnrch  3.  1801  (2S  Stat,  at  L. 
83n,  chap.  SIT,  U.  8.  Comp.  Stat,  161)1.  p. 
5401.  authorizing  direct  aippeali  from  a  cir- 
cuit coorl  to  the  Supreme  Court  ot  the  United 
Siatea- 

3-  The  Buthorltj  of  a  atate  to  prohibit  the  erec- 
tion, without  Its  permlaslon.  of  a  structure 
In  a  navigable  river  wholly  within  It*  limits, 
was  not  auperaeded  bj  the  provlalon  of  the 
river  and  hnrtwr  act  of  March  3,  1899,  chap. 
i2S,  I  lU  130  Btat.  Rt  L.  1121,  llSl.  U.  S. 
Comp.  Stat.  11)01,  p.  3B41).  that  it  shall  not 
be  lawful  to  erect  aoj  structure  In  a  navlga- 
ble  river  eicept  on  plana  recommended  by  the 
chief  of  englneera  and  authorlied  b;  the  Seo 
retarj  of  War. 


APPEAL  from  the  Circuit  Court  of  the 
United  States  for  the  Northern  District 
of  Illinois  to  review  a  judgment  sustaining 
a  demurrer  to,  and  diemieain^  for  want  of 
equity,  a.  bill  to  enjoin  the  city  of  Chicogo 
from  interfering  with  the  construction  of  a 
dock  in  the  Calumet  river.     A.ffirmed. 

The  facts  are  stated  in  the  opinion. 

ilcBsrt.  Waxran  B,  Wilson  and  8.  A. 
Ljude  submitted  the  cause  for  appellants: 

As  riparian  owners  the  appellants  had  tlie 
riffht  to  build  their  dock,  subject  only  to  the 
public  easement  for  the  purpose  of  naviga- 

Yates  V.  Ifi/icouteo,  10  Wa.ll.  407.  19  L. 
ed.  S8*;  Ckicago  v.  Laflin,  49  111.  172;  Chi- 
eago  v.  McGinn,  61  III.  2C8,  2  Am.  Rep.  29Bi 
Chicago  V.  Kan  Ingen,  152  111.  624,  38  N.  R 
894. 

Neither  the  state  of  Illinois  nor  the  citj 
of  Chicago,  its  agent,  haa  any  power  to  in- 
terfere with  or  prevent  the  erection  of  any 
dock  or  dtnictuip  which  Congress  has  au- 
thoriiM^d  to  be   liilt  in  this  river. 

aibbo>\»  T.  Ogd.n,  9  Wheat.  1,  6  L.  ed.  23; 
Pennsylvania  t.  Wheeling  A  B.  Bridge  Co. 
13  How.  61B,  U  L.  ed.  249,  IB  How.  421,  IS 
L.  ed.  435;  aHman  v.  Philadelphia,  3  Wall. 
713,  18  L.  ed.  98;  Pound  v.  Turck,  95  U.  S. 
459,  24  L,  ed.  525;  Wisconsin  v.  Duluth,  90 
U.  a.  379,  24  L,  ed.  868;  Netoport  £  0. 
Bridge  Co.  v.  Uniied  States,  105  U.  S.  470, 
26  L.  ed.  1143;  Cardicfll  V.  American  River 
Bridge  Co.  113  U.  S.  205,  28  L.  ed.  959,  8 
Sup.  Ct.  Rep.  423;  Willamette  Iron  Bridga 
Co.  V.  Batch.  125  U.  S.  1,  31  L.  ed.  629.  8 
Sup.  Ct.  R^.  811. 

Corgress  has  the  power  to  determine  what 
shall  or  shall  not  be  deemed  in  law  an  ob- 
striiction  to  navigatian. 
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Pennsylvania  v.  Wheeling  d  B.  Bridge  Co. 
18  How.  421,  15  L.  ed.  435;  The  Clinton 
Bridge  sub  nom.  Cray  v.  Chicago,  I.  d  N.  R. 
Co,  10  Wall.  454,  19  L.  ed.  060;  South  Car- 
olina V.  Georgia,  03  U.  S.  4,  23  L.  ed.  782: 
North  Bloomfield  Q ravel  Min,  Co.  v.  United 
States,  32  C.  C.  A.  84,  69  U.  S.  App.  377,  88 
Fed.  675. 

A  state  has  no  power  to  interfere  with  the 
erection  of  any  structure  in  navigable  waters 
authorized  by  Congress. 

Decker  v.  Baltimore  d  N.  Y,  R,  Co.  1 
Inters.  Com.  Rep.  434,  30  Fed.  723;  Stock- 
ton V.  Baltimore  d  A*.  Y,  R.  Co.  1  Inters. 
Com.  Rep.  411,  32  Fed.  9;  Pennsylrnnia  R. 
Co.  V.  Baltimore  d  N.  Y.  R.  Co.  37  Fed.  129. 
See  also  Mobile  County  v.  Kimball,  102  U. 
S.  691,  26  L.  ed.  238;  Escanaba  d  L.  M. 
Tramp.  Co,  v.  Chicago,  107  U.  S.  678,  27 
L.  ed.  442,  2  Sup.  Ct  Rep.  185;  Sands  v. 
Manistee  River  Imp,  Co.  123  U.  S.  288,  31  L. 
ed.  149,  8  Sup.  Ct.  R4?p.  113. 

Authority  from  the  Secretary  of  War  to 
construct  the  dock  was  given  by  and  under 
the  act  of  March  3,  1899,  and  is  paramount 
and  excludes  any  state  or  municipal  control 
of  this  same  matter. 

South  Carolina  v.  Georgia,  93  U.  S.  4,  23 
L.  ed.  782;  Wisconsin  v.  Duluth,  96  U.  S. 
379,  24  L.  ed.  668;  United  States  v.  Mil- 
waukee d  St.  P.  R,  Co.  5  Biss.  410,  420,  Fed. 
Cas.  Nos.  15,778,  15.770:  Willamette  Iron 
Bridge  Co.  v.  UatcK  125  U.  S.  1,  31  L.  ed. 
629,  8  Sup.  Ct.  Rep.  811;  United  States  v. 
Bellingham  Bay  Boom  Co.  176  U.  S.  211,  44 
L.  ed.  437,  20  Sup.  Ct.  Rep.  343;  United 
States  V.  Ormsbee,  74  Fed.  207;  United 
States  v.  Moline,  82  Fed.  692. 

The  delegation  of  pov\-er  to  the  Secretary 
of  War,  by  the  act  of  1899,  to  issue  this  per- 
mit, is  valid. 

Luther  v.  Borden,  7  How.  1,  12  L.  eil.  581; 
Milln  v.  Neu.  York,  109  U.  S.  385,  27  L.  o.d. 
071,  3  Sup.  Ct.  Rep.  228;  Gibbons  v.  Ogden, 
0  Wheat.  1,  6  L.  ed.  23;  Marshall  Firld  d 
Co.  V.  Clark,  143  U.  S.  649,  36  L.  cd.  204,  12 
Sup.  Ct.  Rep.  495;  Lake  Shore  d  M.  S.  R. 
Co.  V.  Ohio,  165  U.  S.  365,  41  L.  ed.  747,  17 
Sup.  Ct.  Rep.  357. 

A  case  arises  under  the  Constitution  of 
the  United  Statps  when  the  right  of  eitlier 
party  depends  up<in  the  validity  of  an  act  of 
Congress. 

Patlon  V.  Brady,  184  U.  S.  Oil,  46  L.  ed. 
715,  22  Sup.  Ct.  Rep.  493;  Cohen  v.  Virginia, 
6  Wheat.  204,  5  L.  od.  257. 

The  appeal   was   properly    taken   to  this 

court 

Huyuley  Mfg.  Co.  v.  Galeton  Cotton  Mills, 
184  U.  S.  290,  46  L.  ed.  540,  22  Sup.  Ct.  Hop. 
4:)J;  Wiley  V.  Sinkler,  179  U.  S.  58,  45  L. 
ed.  84,  21  Sup.  Ct.  Rep.  17. 

Tli(»  obstruction  of  the  exercise  of  a  license 
isMued  by  the  United  States  is  in  violation 
of  the  commerce  clause. 

Gibbons  v.  Ogden,  9  Wheat  1,  6  L.  ed.  23. 

Where  the  identical  thing  which  is  at- 
tempted to  be  forbidden  is  expressly  author- 
ised by  act  of  Congress,  and  a  conflict  arises 
between  the  two,  the  local  regulation  must 
give  way. 
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Henderson  v.  Wickham,  92  U.  S.  269, 
L.  ed.  643. 

\o  Ntitc  law  can  hinder  or  obstruct  the 
ivoi*  use  of  a  licen-se  granted  under  an  act  of 
Congress. 

Pennsylvania  ▼.  Wheeling  d  B,  Britlgc  Co, 
13  How.  518,  14  L.  ed.  240. 

This  ordinance  of  the  city  of  Chicaco,  upon 
which  appellee  relies,  and  under  which  it  U 
acting  in  preventing  the  building  of  tbew 
docks,  is  unreaaonable  and  void  and  in  viola- 
tion of  the  commerce  clause  of  the  United 
States  Constitution,  for  the  same  reasonn 
that  the  police  regulations  and  ordinancei 
were  held  void  in  the  case^of — 

Chy  Lung  v.  Freeman,  92  \J,  S.  275,  23 
L.  ed.  550;  Hannibal  d  St,  J,  R,  Co.  ▼.  !!«• 
sen,  05  U.  S.  465,  24  L.  ed.  527;  Hendermm 
V.  Wickham,  92  U.  S.  259,  23  L.  ed.  543; 
Welton  V.  Missouri,  91  U.S.276,23L.ed.  347. 

Mr.  Charles  M.  Walker  submitted  tbt 
cause  for  appellee.  Mr,  Henry  Schofield  WM 
with  him  on  the  brief: 

If  the  statement  of  tlie  claim  or  demond 
in  a  bill  does  not,  in  and  of  itself,  show  that 
the  claim  or  demand  arises  under  the  Con- 
stitution or  laws  of  the  United  States,  the 
faict  that  the  defendant  filed  a  demurrer  can* 
not  aid  the  statement  to  that  end. 

Tennessee  v.  Union  d  Planters*  Bank,  152 
U.  S.  454,  38  L.  ed.  511,  14  Sup.  Ct.  Rep. 
054;  Houston  d  T.  C.  R,  Co,  v.  Tcjcaft,  177 
U.  S.  00,  44  L.  ed.  073,  20  Sup.  Ct.  Rop.  545; 
New  Orleans  v.  Benjamin,  153  U.  S.  411,  38 
L.  ed.  704,  14  Sup.  C*t.  Rep.  905. 

The  circuit  court  had  no  jurisdiction  un- 
der U.  S.  Rev.  Stat.  S  020,  subd.  10  (U.  S. 
Comp.  Stat  1901.  p.  500),  because  no  civil 
riglit  secured  by  the  Constitution  or  Jaws  of 
the  United  States  is  involved. 

Holt  V.  Indiatia  Mfg.  Co.  176  U.  S.  08,  44 
L.  ed.  374,  20  Sup.  Ct.  Rep.  272. 

A  municipal  ordinance  is  not  a  state  act, 
unless  passed  under  legislative  authority. 

Hamilton  Gaslight  d  Coke  Co.  v.  Hamil- 
ton, 140  U.  S.  258,  36  L.  ed.  963,  13  Sup.  Ct 
Rep.  90. 

XN'hen  a  state  parts  with  its  title  to  the 
bed  of  navigable  water,  and  thereby  gives  an 
implied  license  to  build  wharves  in  the  bed 
in  aid  of  commerce,  it  nevertheless  retains 
iU  power  to  control  and  prohibit;,  in  the  in- 
terest of  the  public,  the  building  of  wharvea 
and  other  structures  in  such  bed,  and  doei 
not,  and  cannot  thereby,  in  any  way  impair 
or  diminish  the  power  of  Congress,  undei 
the  commerce  clause,  to  regulate  and  prohib- 
it, in  tlic  interest  of  interstate  and  foreign 
commerce,  the  use  of  such  bed,  or  the  police 
power  of  the  stale. 

Prosser  v.  Northetn  P,  R,  Co.  162  U.  & 
50.  38  L.  ed.  352,  14  Sup.  Ct  Rep.  528: 
Shivelv  V.  Bowlby,  152  U.  S.  1,  38  L.  cd. 
331.  14  Sup.  Ct.  Rep.  548;  Walker  ▼.  Afariet. 
17  Wall.  048,  21  L.  ed.  744;  Weber  v.  StaU 
Harbor  Comrs.  18  Wall.  57,  21  L.  ed.  7Ms 
Com.  V.  Alger,  7  Cush.  63;  People  ▼.  Neu 
York  d  S.  1.  Ferry  Co.  68  N.  Y.  71 ;  State  T. 
Sargent  d  Co.  45  Conn.  358:  Hawkina  Pomi 
Light-House  Case,  39  Fed.  77;  Qould, 
Waters,  3d  ed.  §§  138,  179,  p.  349. 

In  the  case  of  navigable  streams,  the  CMM 
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f  XI  Illinois  all  recognize  tlmt  the  license  of  a 
reparian  owner  on  a  navigable  stream  in  Illi- 
ziAiSf  by  virtue  of  his  ownerahin  of  thc»  bed  in 
front  of  hh  land,  may  be  regulated  and  pro- 
hibited by  the  legislature  in  the  interest  of 
the  public  ejisements  of  navigation,  etc. 

Uiddletan  v.  Pritchatd,  4  J 11.  510.  38  Am. 
Dec.  112;  People  v.  8t.  Louis,  10  111.  351,  48 
Am.  Dec.  330;  Illinois  d  M.  Canal  v.  Haven, 
10  111.  548;  lUinoia  River  Packet  Co.  v. 
Peoria  Bridge  Aaeo.  38  111.  467;  Ensminger 
T.  Peoijlc,  47  111.  384,  95  Am.  Dec.  495 :  Chi- 
wr/o  V.  Lnflin,  49  111.  172;  Chicago  v.  Mc- 
(iiuu.  :>]  MI.  206,  2  Am.  Rep.  295;  Rockicell 
v.  Baitlir^iii.  53  111.  19;  Hubbard  v.  Bell,  54 
III.  110.  5  Am.  Rep.  98;  Braxon  v.  Bresaler, 
W  III.  4S8:  Mashington  Ice  Co.  v.  Shortall, 
101  111.  46,  40  Am.  Rep.  196;  Ptper  t.  Con- 
nelly, 108  111.  646. 

Tlie  liver  and  harbor  act  is  preventive  leg- 
islation, and  is  not  legislation  designed  to 
grant  authoiity. 

iMke  Shore  d  M,  8.  R,  Co.  v.  Ohio,  165  U. 
S.  305,  41  L.  ed.  747,  17  Sup.  Ct  Rep.  357; 
I'fine  V.  8mHh,  71  Conn.  65,  41  Atl.  18;  20 
n|>^  Atty.  Gen.  102. 

Thf  states  have  power  over  local  matters, 
•'ucli  M  bridges,  quarantine,  pilots,  whan'es, 
•'t**..  ill  the  absence  of  any  legislation  on  the 
"ianie  suliject  by  Congress,  although  the  exer- 
ti'H.*  of  such  power  by  the  states  may,  and 
oftt-n  (lo«»3,  inciilontall}'  affect,  inijMide,  and 
emlwrrass  interstate  coianiercc. 

r,ihltona  V.  Ogden,  9  Wheat.  1,  0  L.  ed.  23; 
(Me If  V.  Philadelphia  Port  Wardens,  12 
How.  2')9,  13  L.  cd.  990. 

In  the  application  of  the  principles  of  the 
'upn^nmcy  of  an  act  of  Congress  in  a  case 
where  the  stute  law  is  but  the  exercise  of  a 
•■w<'r\ed  power,  the  repugnance  or  eonllict 
should  be  direct  and  positive,  so  that  Uie  two 
wts  could  not  be  reconciled  or  consistently 
^tand  together,  and  the  act  of  Congress 
should  have  been  passed  in  the  exercise  of  a 
^lear  power  under  the  Constitution. 

Sinnot  v.  Davenport,  22  How.  227,  16  L. 
*^.  307.  See  also  Ex  parte  Sirbold,  100  U. 
'"^•••JTl,  25  L.  ed.  717. 

The  construction  which  counsel  seek  to  put 
^pon  the  power  vested  in  the  Secretary  of 
War  by  the  act  of  Congress  of  1899  makes 
*'»e  conHitutionality  of  that  act  a«  applied 
to  the  facts  in  this  case  very  doubtful. 

yivk'  Wo  V.  Hopkins,  1 18  U.  S.  350,  30  L. 
^-  220,  6  Sup.  C^  Rep.  1064. 

.  ^r.  Justice  Harlan  delivered  the  opin- 
ion of  the  court: 

The  appellants,  citizens  of  Illinois, 
•"■ought  this  suit  against  the  city  of  Chi- 
^So  for  the  purpose  of  obtaining  a  decree 
^^rtining  the  aefendant,  its  oOicers  and 
■jS^nts,  from  interfering  with  the  construc- 
tion of  a  dock  in  front  of  certain  lands 
^^''ied  by  the  plaintiffs  and  situated  on  Cal- 
'*w>et  river,  within  the  limits  of  that  city. 

The  city  demurred  to  the  bill  upon  the 
P^nnd  that  it  did  not  state  facts  entitling 
tl>«  plaintiffs  to  the  relief  asked.  The  de- 
murrer was  sustained,  and  the  bill  was  dis- 
loiwed  for  want  of  equity. 

The  controlling  question  in  the  case  is 
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whether  the  plaintiffs  have  the  right,  in  vir- 
tue of  certain  legislation  of  Congress  and 
of  certain  action  of  the  Secretary  of  War, 
to  which  reference  will  be  presently  made, 
to  jiroceed  with  the  proposed  work  in  disre- 
gard of  an  ordinance  of  the  city  of  Chicago 
requiring  the  permission  of  its  department 
of  public  works  as  a  condition  precedent  to 
the  construction  of  any  dock  within  the  lim- 
its of  *the  city.  The  plaintiffs  had  not  ob-r412] 
tained  any  permit  from  that  department. 

The  legislation  of  Congress  and  the  action 
of  the  Secretary  of  War  upon  which  the 
plaintiffs  rely  are  very  fully  set  forth  in  the 
hill,  and  are  as  follows: 

In  the  river  and  harbor  appropriation  act 
of  August  2d,  1882,  chap.  375,  will  be  found 
this  provision:  "Improving  harbor  at  Cal- 
umet, Illinois:  Continuing  improvement, 
thirty-five  thousand  dollars:  Provided, 
That  with  a  view  to  the  improvement  of  the 
Calumet  river,  in  the  state  of  Illinois,  from 
its  mouth  to  the  Fork  at  Calumet  lake,  the 
Secretary  of  War  shall  appoint  a  board  of 
engineers  who  shall  examine  said  river  and 
report  upon  the  practicability  and  the  bent 
method  of  perfecting  and  maintaining  a 
channel  for  through  navigation  to  said  Fork 
at  Lake  Calumet,  adapted  to  the  passage  of 
the  largest  vessels  navigating  the  Northern 
(;nd  Northwestern  Lakes,  limiting  and  locat- 
ing the  lines  of  channel  to  be  improved  by 
the  United  States,  and  of  docks  that  may  be 
con.^tructed  by  private  individuals,  corpora- 
tions, or  other  parties,  and  clearly  defining 
the  same  under  the  direction  of  the  chief  of 
engineers.  United  States  Army;  and  the 
S<?cretai"y  of  War  shall  report  to  Congress 
the  result  of  said  examination,  and  the  es- 
timated cost  of  the  proposed  improvement: 
also  what  legislation,  if  any,  is  necessary 
to  prevent  encroachments  being  made  or 
maintained  within  the  limits  of  the  channel 
designated  as  above  provided  for."  22 
Stat,  at  L.  194. 

Thereafter,  the  bill  alleges,  the  Secretary 
of  War  a]H)ointed  a  board  of  engineers,  who 
surveyed  the  river  and  defined  the  lines  of 
its  channel  and  of  docks  to  be  constructed, 
under  the  direction  of  said  chief  of  engi- 
neers; and  the  Secretary  of  War  thereafter 
report e<i  to  Congress  the  estimated  cost  of 
the  proi>osed  improvement. 

In  the  river  and  harbor  appropriation 
act  of  July  5th,  1884,  chap.  229,  this  provi- 
sion wart  inserted:  "Improving  Calumet 
River.  Illinois:  Continuing  improvement, 
fifty  thousand  dollars:  Provided,  however. 
That  no  part  of  said  sum  shall  be  expend- 
ed until  the  right  of  way  »hall  have  been 
conveyed  to  the  United  States,  free  from 
expense,  and  the  United  States  shall  be  ful- 
ly "r  el  eaised  from  all  liability  for  damag(^[413] 
to  adjacent  property  owners,  to  the  satis- 
faction of  the  Secretary  of  War."  23  Stat, 
at  L.  133,  143. 

Lender  these  enactments,  the  bill  alleged, 
the  United  States  caused  a  plat  to  be  made 
establishing  the  channel  of  tne  river  and  its 
lines,  and  fixing  the  dock  lines  thereof. 
That  plat  was  approved  by  the  chief  of  en- 
liijicers  of  the  Army  and  was  duly  recorded 
in  the  recorder's  office  of  Cook  county. 
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The  above  legislation  was  followed  by 
this  provision  in  the  river  and  harbor  act  of 
August  5th,  1886,  chap.  929:  "Improving 
Oalunict  River,  Illinois:  Continuing  im- 
provement, thirty  thousand  dollars;  of 
which  eleven  thousand  two  hundred  and  fif- 
ty dollars  are  to  be  used  between  the  Forks 
and  one-half  mile  east  of  Hammond,  Indi- 
ana; .  .  .  Provided,  hotcever,  That  no 
part  of  said  sum,  nor  any  sum  heretofore 
appropriated,  except  the  said  eleven  thou- 
sand two  hundred  and  fifty  dollars,  for  the 
river  above  the  Forks,  shall  be  expended  un- 
til the  entire  right  of  way,  as  set  forth  in 
Senate  Executive  Document  Number  Nine, 
second  session  Forty-seventh  Congress,  shall 
have  been  conveyea  to  the  United  States 
free  of  expense,  and  the  United  States  shall 
be  fully  released  from  all  liability  for  dam- 
ages to  adjacent  property  owners,  to  the 
satisfaction  of  the  Secretary  of  War; 
.     .     ."     24  Stat,  at  L.  310,  325. 

Without  going  into  all  the  details  set 
forth  in  the  bill,  it  may  be  assumed  that 
the  deeds  of  conveyance  which  the  above 
acts  of  1884  and  1886  required  to  be  made 
to  tlie  United  States  were  in  fact  made  and 
accepted. 

The  bill  alleges  that  the  United  States  by 
its  duly  authorized  officials  thereafter  en- 
tered upon  the  improvement  of  Calumet 
river  in  accordance  with  the  surveys  and 
plans  adopted  by  the  chief  of  engineers  of 
the  United  States  Army,  and  ''tiiereby  es- 
tablished said  dock  or  channel  line  on  the 
west  line  of  said  river  in  the  manner  and 
form  shown  by  said  plat  approved  by  the 
iiaid  chief  of  engineers,  and  filed  for  record 
as  aforesaid." 

By  the  7th  section  of  the  river  and  harbor 
act  of  Congress  approved  September  10th, 
1800,  chap.  007,  it  was  provided:  "That  it 
shall  not  ne  lawful  to  build  any  wharf,  pier, 
dolphin,  boom,  dam,  weir,  breakwater,  bulk- 
[414 1  head,  jetty,  or  structure  of  *any  kind  outside 
established  harbor  lines,  or  in  any  navigable 
waters  of  the  United  States  where  no  har- 
bor lines  are  or  may  be  established,  with- 
out the  permission  of  the  Secretary  of  War, 
in  any  port,  roadstead,  haven,  harbor,  navi- 
gable river,  or  other  waters  of  the  United 
States,  in  such  manner  as  shall  obstruct  or 
impair  navigation,  commerce,  or  anchorage 
of  said  waters,  and  it  shall  not  be  lawful 
hereafter  to  commence  the  construction  of 
any  bridge,  bridge-draw,  bridge  piers  and 
abutments,  causeway,  or  other  works  over 
or  in  any  port,  road,  roadstead,  haven,  har- 
bor, navigable  river,  or  navigable  waters  of 
Die  United  States,  under  any  act  of  the  leg- 
islative assembly  of  any  state,  until  the  lo- 
cation and  plan  of  such  bridge  or  other 
works  have  been  submitted  to  and  approved 
by  the  Secretary  of  War,  or  to  excavate  or 
till,  or  in  any  manner  to  alter  or  modify  the 
course,  location,  condition,  or  capacitv  of 
the  channel  of  said  navigable  water  of  the 
United  States,  unless  approved  and  author- 
ized by  the  Secretary  of  War:  Provided, 
That  this  section  shall  not  apply  to  any 
bridge,  bridge-draw,  bridge  piers,  and  abut- 
ments the  <'on?»tvnction  of  which  has  been 
lu'retofore  duly  authorized  by  law,  or  be  so 
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construed  as  to  authorize  the  oonstnictioa 
of  any  bridge,  drawbridge,  bridge  piers  and 
abutments,  or  other  worics,  under  an  act  off 
the  legislature  of  any  state,  over  or  in  any 
stream,  port,  roadstead,  haven,  or  harbor, 
or  other  navigable  water  not  wholly  within 
the  limits  of  such  state."  26  Stat,  at  L. 
42G,  454. 

Then,  by  the  10th  section  of  the  river  and 
harbor  act  of  March  3d,  1899,  chap.  425,  it 
was  provided:  '*That  the  creation  of  any 
obstruction  not  aflirmatively  authorized  by 
Congress,  to  the  navigable  capacity  of  any 
of  the  waters  of  the  United  States,  is  hereby 
prohibited;  and  it  shall  not  be  lawful  to 
build,  or  commence  the  building  of,  any 
wharf,  pier,  dolphin,  boom,  weir,  breakwa- 
ter, bulkhead,  jetty,  or  other  structures  in 
any  port,  roadstead,  haven,  harbor,  canal, 
navigable  river,  or  other  water  of  the 
United  States,  outmde  established  harbor 
lines,  or  where  no  harbor  lines  have  been 
established,  except  on  plans  recommendad 
by  the  chief  of  eimneers  and  authorized  by 
the  Secretary  of  War;  and  it  shall  not  be 
lawful  to  excavate  or  fill,  or  in  any  manner 
to  alter  or  modify  the  course,  location,  con- 
dition, *or  capacity  of,  any  port,  ix>adstead,( 
haven,  harbor,  canal,  lake,  harbor  of  return, 
or  inclosure  within  the  limits  of  any  hredc- 
water,  or  of  the  channel  of  any  navigable 
water  of  the  United  States,  unless  the  wotk 
has  been  recommended  by  the  chief  of  en- 
gineers and  authorized  by  the  Secretary  of 
War  prior  to  beginning  the  same."  30 
Stat,  at  L.  1121,  1151  (  U.  S.  Comp.  Stat 
1901,  p.  3541). 

Subsequently,  the  plaintiffs  and  the  Calu- 
met Grain  k  Elevator  Company — ^the  latter 
also  owning  land  on  the  Calumet  river  in 
front  of  which  the  proposed  new  dock  would 
be  built — caused  plans  of  the  dock  to  be 
prepared  and  submitted  to  the  Secretary  of 
\Var  and  the  chief  of  eneineers  of  the  Army. 
and  application  was  made  to  the  former  for 
permission  to  rebuild  the  dock  along  the 
front  of  their  lands  on  Calumet  river  as 
shown  by  those  plans. 

Those  plans  were  approved  hj  the  United 
states  engineer  stationed  at  Chicago,  and 
were  subsequently  recommended  by  the 
chief  of  engineers  of  the  Army.  The  Secre- 
tary thereupon  issued  and  delivered  to  the 
plaintiffs  and  the  Grain  &  Elevator  Ccm- 
pany  the  following  instrument: 

Whereas,  by  S  10  of  an  act  of  Congress. 
approved  March  3d,  1899,  entitled  "An  Aet 
Making  Appropriations  for  the  Constme- 
tion.  Repair,  and  Preservation  of  Certain 
Public  Works  on  Rivers  and  Harbors,  and 
for  Other  Purposes/'  it  is  provided  that  it 
shall  not  be  lawful  to  build,  or  commenee 
the  building  of,  any  wharf,  pier,  dolphin, 
boom,  weir,  breakwater,  bulkhead,  jetty,  or 
other  structures  in  any  port,  roadiftfiad, 
haven,  harbor,  canal,  navigable  river,  or 
other  water  of  the  United  States,  oatilda 
established  harbor  lines,  or  where  no  harbor 
lines  have  been  established,  except  on  plans 
recommended  by  the  chief  of  engineers  and 
authorized  by  the  Secretary  of  War :  an4  It 
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shall  not  be  lawful  to  excavate  or  fill,  or  in 
any  manner  to  alter  or  modify  the  course, 
location,  condition,  or  capacity  of,  any  port, 
roadstead,  haven,  harbor,  canal,  lake,  nar- 
bor  of  refu^,  or  indosure  within  the'  limits 
of  any  breakwater,  or  of  the  channel  of  any 
navigable  water  of  the  United  States,  un- 
less the  work  has  been  recommended  by  the 
chief  of  ensineers  and  authorized  by  the 
Serretary  of  War  prior  to  beginning  the 
Hi?me;  and  whereas,  D.  M.  Cummings,  as  ex- 
lOJecutor  of  the  estate  of  G.  R.  *Cumming8,  and 
tlie  Calumet   Grain   k   Elevator    Company 
h&ve  applied  to  the  Secretary  of  War  for 
pdrnission  to  rebuild  the  dock  in  front  of 
Uiat  part  of  blodc  108,  in  sections  6  and  6, 
X*.   37,  K.  15,  E.,  fronting  on  Calumet  river, 
Bovth  of  05th  street,  Chicago,  Illinois,  along 
tJtte  lines    shown    on    the    attcushed    plans, 
^rliich  have  been  recommended  by  the  chief 
o£  enffineers;  now,  therefore,  this  is  to  cer- 
tify that  the  Secretary  of  War  hereby  gives 
unto  said  D.  M.  Cummings,  as  executor  of 
tiHe  estate  of  C.  R.  Cummings,  and  the  Cal- 
iimpt  Grain  k.  Elevator  Company  permission 
to  rebuild  the  dock,  at  said  place,  along  the 
lines  shown  on  said  plans,  subject  to  the 
following  condition:     Tliat  the  work  herein 
permittA  to  be  done  shall  be  subject  to  the 
supervision   and   approval   of   the   engineer 
ofTicer  of  the  United  States  Army  in  charge 
of  the  locality. 

Witness  my  hand  this  12th  day  of  May, 
1900.  Elihu  Root, 

Secretary  of  War. 

The  biU  then  alleged-- 

Tliat  after  the  granting  of  permission  by 
the  Secretary  of  War  the  plaintiffs  became 
entitled,  in  virtue  of  that  permission  and 
the  provision  of  the  act  of  March  3d,  1899, 
to  build  the  proposed  dock  in  front  of  their 
premises,  subject  only  to  the  condition  that 
the  work  should  be  under  the  supervision 
wd  be  approved  by  the  engineer  officer  of 
the  Army  m  charge  of  the  locality; 

That  after  the  action  of  the  Secretary  of 
War  they  entered  into  a  contract  for  the 
•wilding  of  the  dock,  and  were  engaged  in 
tne  prosecution  of  the  work  when,  about 
the  16th  of  October,  1900,  the  city  of  Chi- 
'^^jo.  by  its  officers  and  agents,  put  a  stop 
Jy  the  work  by  force  and  threats,  asserting 
that  it  could  not  be  prosecuted  unless  a  per- 
'"it  therefor  be  issued  by  its  department  of 
public  works; 

That  this  action  of  the  city  was  taken 
pursuant  to  certain  ordinances  theretofore 
passed  by  the  dty  council,  and  which  made 
it  the  duty  of  the  city's  harbor  master  to 
""equire  all  parties  engaged  in  repairing,  re- 
newing, altering,  or  constructing  any  dock 
J^thin  the  city  to  produce  such  permit,  and 
in  default  thereof  to  cause  the  arrest  of  any 
parties  engaged  in  the  work  and  the  remov- 
al of  the  dock ; 
[417]    •That  the  engineer  officer  in  the  depart- 
ment of  public   works  of  the  city,  having 
agreed  that  the  city  had  no  power  to  inter- 
fere with  the  plaintiffs  or  prevent  the  build- 
ing of  said  dock  by  them,  agreed  that  the 
work  should  not  be  interfered  with  by  the 
eitv  or  its  agents; 
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That  the  plaintiffs  thereupon  resumed 
the  construction  of  the  dock,  but  they  were 
again  stopped  by  the  oity  through  its  pottee, 
and  plaintiffs'  contractors,  aflenta,  ana  serr- 
ants  were  forced  to  discontinue  the  work, 
being  threatened  with  arrest  and  violenoeif 
th^  should  attempt  to  continue  it  further; 

That  the  dty  bgr  its  officers  and  agents 
has  notified  the  plaintiffs  that  they  will  not 
be  permitted  to  continue  the  work  or  to 
build  the  dock  in  front  of  their  premises, 
notwithstanding  the  permission  or  author- 
ity given  to  them  by  the  Secretary  of  War, 
and  that,  by  its  police,  it  would  forciUy 
prevent  the  building  thereof,  arrest  those 
engaged  in  doing  the  work,  and  remove  any 
dock  built;  and. 

That  the  city  wholly  refuses  to  recognize 
the  permission  and  authority  given  the 
plaintiffs  by  the  Secretary  of  War  to  build 
said  dock,  and  their  right  "under  the  Con- 
stitution and  laws  of  the  United  States,  and 
more  particularly  under  the  said  act  of 
Congress  of  March  3d,  1899,  to  build  it  l^ 
virtue  of  the  said  authority  and  permission 
granted  by  the  Secretary  of  War  and  the 
approval  and  recommendation  of  the  plana 
therefor  by  the  chief  of  engineers  of  the 
United  States  Army;" 

Tliat,  in  view  of  the  action  taken  by  the 
city  and  its  police,  they  fear  that  attempts 
to  continue  their  work  will  necessarily  be 
futile  and  lead  to  breaches  of  the  peace  and 
conflicts  between  the  men  engaged  in  the 
work  and  the  police  of  the  city  of  Chicago; 
and  that  the  right  to  build  said  dock  in 
front  of  their  premises  in  accordance  with 
the  permission  and  authoritv  given  them 
by  the  Secretary  of  War  ana  on  the  lines 
recommended  by  the  chief  of  engineers  and 
within  the  dock  line  established  by  said  sur- 
vey and  by  the  deed  to  the  United  States  is 
a  property  right,  which  the  plaintiffs  have 
as  the  owners  of  the  premises  and  of  the 
land  upon  which  the  dock  is  to  be  built,  and 
that  the  action  of  the  city  in  thus  prevent- 
ing the  building  of  the  dock  is  a  taking  of 
the  property  of  the  plaintiffs  "without  due 
•process  of  law,  and  a  taking  thereof  for[418J 
public  use  without  just  compensation,  in 
violation  of  the  5th  Amendment  t>i  the  Con- 
stitution of  the  Untted  States." 

The  relief  asked  was  a  decree  enjoining 
the  city,  its  agents  and  officers,  from  inter- 
fering with  the  building  of  the  dock,  and 
that  upon  the  final  hearing  of  the  cause  it 
be  adjudged  and  decreed  that  under  the 
acts  of  Congress  the  plaintiffs  have  the 
riglit,  by  virtue  of  the  permission  granted 
by  the  Secretary  of  W^ar,  to  build  the  dock 
on  the  lines  shown  by  the  plans  recom- 
mended by  the  chief  of  engineers,  and  that 
the  city  of  Chicago  has  no  right,  power,  or 
authority  to  interfere  therewith. 

1.  We  hold  that  the  circuit  court  had 
jurisdiction  in  this  case.  That  the  parties, 
plaintiffs  and  defendant,  are  citizens  of  the 
same  state  is  not  sufficient  to  defeat  the  ju 
risdiction;  for  by  the  act  of  March  3d,  1887. 
chap.  373,  as  corrected  by  the  act  of  •August  [4261 
13th,  1888,  chap.  866,  the  circuit  courts 
have  jurisdiction,  without  reference  to  the 
citizenship  of  the  parties,  of  suits  at  com- 
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nion  law  or  in  equity  arising  under  the  Con- 
btitution  or  laws  of  the  United  States.  24 
Stat,  at  L.  552,  25  Stat,  at  L.  433  (U.  S. 
Comp.  Stat.  1901,  p.  508).  The  present 
suit  doos  arise  under  the  Constitution  and 
laws  of  the  United  States,  because  the 
plaintiffs  base  their  right  to  construct  the 
dock  in  question  upon  the  Constitution  of 
the  Unite^i  States,  as  well  as  upon  certain 
acts  of  Congress  and  the  permit  (so  called) 
of  the  Secretary  of  War, — which  legislative 
enactments  and  action  of  the  Secretary  of 
War  were,  it  is  alleged,  in  execution  of  the 
power  of  Congress,  under  the  Constitution, 
over  the  navigable  waters  of  the  United 
States.  Clearly,  such  a  .suit  is  one  arising 
under  the  Constitution  and  laws  of  the 
United  States.  That  it  is  a  suit  of  that 
character  appears  from  the  bill  itself.  The 
allegations  which  set  forth  a  Federal  right 
were  necessary  in  orfler  to  set  forth  the 
plaintiffs'  cause  of  action. 

2.  The  appeal  was  properly  tak(Mi  directly 
to  this  court,  since  b}'  the  act  of  jMai^li  3d, 
IS'Jl,  chap.  517,  this  court  has  jurisdiction 
to  review  the  judgment  of  the  circuit  court 
in  any  case  involving  the  construction  or 
application  of  the  Constitution  of  the 
United  States.  26  Stat,  at  L.  830  (U.  S. 
Comp.  Stat.  1901,  p.  564).  The  present 
case  belongs  to  that  class;  for  it  involves 
the  consideration  of  questions  relating  to 
the  power  of  Congress,  under  the  Con.s'itu- 
tion.  over  the  navigable  waters  of  the 
United  States. 

3.  We  come  now  to  the  merits  of  the  suit 
as  disclosed  by  the  bill.  The  general  proj)- 
osition  upon  which  the  plnintitls  Uise  their 
right  to  relief  is  that  the  United  States,  by 
the  acts  ©f  Congress  referred  to,  and  by 
what  has  been  done  under  those  acts,  has 
taken  "possession''  of  Calumet  river,  and, 
KO  far  as  the  eriKition  in  that  river  of  struc- 
tures such  as  bridges,  docks,  piers,  and  the 
like  is  concerned,  no  jurisdiction  or  author- 
ity whatever  remains  with  the  local  author- 
ities. In  a  sense,  but  only  in  a  limited 
i}en««',  the  United  States  has  taken  posses- 
sion of  Calumet  river,  by  improving  it,  by 
causing  it  to  be  surveyed,  and  by  establish- 
ing lines  beyond  which  no  dock  or  other 
structure  shall  be  erected  in  the  river  with- 
out the  approval  or  consent  of  the  Secretary 

[427Jof  War,  to  whom  has  been  •committed  the 
determination  of  such  questions.  But  Con- 
grex*  has  not  passed  any  act  under  which 
parties,  having  simply  the  consent  of  the 
Secretary,  may  erect  structures  in  Calumet 
river  without  reference  to  the  wishes  of  the 
state  of  Illinois  on  the  subject.  We  say  the 
Ktate  of  Illinois,  because  it  must  be  as- 
sumed, under  the  allegations  of  the  bill, 
that  the  ordinances  of  the  city  of  Chicago 
making  the  approval  of  its  department  of 
public  works  a  condition  precedent  to  the 
right  of  anyone  to  erect  structures  in  navi 
gable  waters  within  its  limits  are  consist- 
ent witli  the  Constitution  and  laws  of  that 
Ntate,  and  were  passed  under  authority  con- 
ferred on  the  city  by  the  state. 

Calumet  river.*  it  uiur^t  be  remembered,  !► 
entirely   within   the   limits  of   Illinois,  an»l 
^Ae  authority  of  the  state  over  it  is  plenar}', 
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subject  only  to  such  action  as  Congress  maj 
take  in  execution  of  its  power  under  tbs 
Constitution  to  regulate  commerce  among 
the  several  states.  That  authorit;^  has  been 
exercised  by  the  state  ever  since  it  was  ad- 
mitted into  the  Union  upon  an  equal  foot- 
ing with  the  original  states. 

Tn  Kscanaba  J  L.  M.  Transp,  Co,  v.  OW- 
cago,  107  U.  S.  678,  683,  27  T^  ed.  442,  445, 
2  Sup.  Ct.  Rep.  185,  188,  the  question  was 
as  to  the  validity  of  regulations  made  bj 
the  city  of  Chicago  in  reference  to  the  dos- 
ing, between  cer^in  hours  of  each  day,  of 
bridges    across    the    Chicago    river.     Those 
regulations  were  alleged  to  be  inconsistent 
with  the  power  of  Congress  over  interstate 
commerce.     This  court  said:     '*The   Chica- 
go river  and   its  branches  must,  thei'efore, 
be  deemed  navigable  waters  of  the  United 
States,  over  which  Congress  under  its  com- 
mercial power  may  exercise  control  to  the 
extent  necessaiy  to   protect,   preserve,   and 
improve    their    free    navigation.     But     the 
ptates  have  full   power  to  reguhito   within 
their  limits  matters  of  internal  iMilit-e.  in- 
cluding in  that  general  designation   what- 
ever  will   promote  the   peace,  comfort,  con- 
venience,   and    prosfwrity    of    their    people. 
This    power   embraces    the   <ionstruetion    of 
roads,  canals,  and   bridges,  and   the  OHtnb- 
lishinent  of  ferries,  and  it  can  generally  he 
exercised  more  wisely  by  the  states*  than  b^ 
a  distant  authority.     They  are  the  first  t« 
see  the  importance  of  such  mcj^n**  of  inter- 
nal   conununication,    and    are    more    deept 
concerned  thni\  others  in  their  wise  mana) 
nient.     Illinois    is     more     inuncdiately    a' 
fected  by  the  bridges  over  the  Chiciigo  •ri?^ 
and  its  branches  than  any  other  state, 
is  more  directly  concerned  for  the  prospt-j 
ity  of  the  city  of  Chicago,  for  the  oon>'e^ 
ience  and  comfort  of  its   inhabitants,  ar 
the  growth  of  its  commerce.     And  nowl 
could  the  power  to  control  the   bridges 
that    city,    their    construction,     form, 
strength,  and  the  size  of  their  draws, 
the  manner  and  times  of  using  them,  be 
ter  vested  than  with  tlie  stale,  or  the 
thorities  of  the  city  upon  whom  it  has 
volved  that  duty.     When  its  power  is 
cised   so   as   to   unnecessarily   obstruct 
navigation  of  the  river  or  its  branches, 
gress  may  interfere  and  remove  the  obst 
tion.     Tf  the  power  of  the  state  and  tha-."^ 
the   Federal    government   come    in   conflK« 
the    latter    must   control    and    the     fornM 
yield.     This    necessarily    follows    from     t^ 
position  given  by  the  Constitution  to  U 
lation  in   pursuance  of  it,  as  the  supi 
law  of  the  land.     But  until  Congress 
on  the  subject,  the  power  of  the  state 
bridges  across  its  navigable  streams  is 
nary.     This    doctrine    has    been 
from  the  earliest  period,  and  approred  ^ 
repeated  cases,  the  most  notable  of  whic^ 
are  Willson  v.  Biack  Bird  Creek  Marsh  C^^ 
2  Viii.  245,  7  L.  ed.  412,  decided  in  1829,  aMi 
<;i7//ia»i  V.  Philadvlphia,  3  Wall.  71S/18U- 
t^l.  DC.  diH-ided  in  1865." 

To  the  same  effect  is  the  recent  decisloa- 
in  Lake  Shore  rf  AT.  8,  R.  Co.  v.  Ohio,  l^ 
V.  8.  365,  306,  368,  41  L.  ed.  747,  748,  17 
Sup.   Ct.   Kep.   357.    See   also   Cardtrsll  t. 
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American  River  Bridge  Co.  113  U.  S.  206, 
28  L.  ed.  059,  5  Sup.  Ct.  Hep.  423,  and 
Uu9e  V.  Glover,  119  U.  S.  543,  30  L.  ed. 
4S7,  7  Sup.  Ct.  Rep.  313. 

Did  Congress,  in  the  execution  of  its  pow- 
er under  the  Constitution  to  regulate  in- 
terstate commerce,  intend  by  the  legislation 
in  question  to  supersede,  for  every  purpose, 
the  authority  of  Illinois  over  the  erection 
of  structures  in  navigable  waters  wholly 
within  its  limits?  Did  it  intend  to  declare 
that  the  wishes  of  Illinois  in  respect  of 
ftructures  to  be  erected  in  such  waters  need 
not  be  regarded,  and  that  the  assent  of  the 
Secretary  of  War,  proceeding  under  the 
ahove  acts  of  Congress,  was  aJone  sufficient 
to  authorize  such  structures? 

These    questions    were    substantially   an- 
•wered  by  this  court  in  Lake  Shore  d  M,  8. 
R,  Co.  V.  Ohio,  165  U.  S.  300,  308,  41  L.  ed. 
748,  17   Sup.  Ct.  Rep.  357,  358,  decided  in 
1897.     That  case  required  a  construction  of 
the  Hh  and  7th  sections  of  the  river  and 
;4f9]h&rbor  act  of  September  19th,  1890,  *upon 
which    sections   the   plaintitfs   in    this  case 
partly  rely.     In  that  case  this  court  said: 
•The  contention  is  that  the  statute  in  ques- 
tion manifests  the  purpose  of  Congress  to 
deprive  the  several  states  of  all  authority 
to  control    and    regulate    any     and    every 
5»tn»cture    over    all    navigable    streams,    al- 
thonph  they  be  wholly  situated  within  their 
territory.     That  full   power  resides   in   the 
states  as  to  the  erection  of  bridges  and  other 
works  in  navigable  streams  wholly  within 
their  jurisdiction,  in  the  absence  of  the  ex- 
ercise by  Congress  of  authority  to  the  con- 
trary,   is    conclusively    detevniincd.     .     .     . 
The  more  delegjition  to  the  Secretary  of  the 
nght  to  determine  whether  a  structure  au- 
Prized  by  law  has  been  so  built  as  to  im- 
pede commerce,  and  to  direct,  wlien  i-eason- 
*hly  necessary,  its  modification  so  as  to  re- 
'no>'e  such  impediment,  does  not  confer  upon 
that  oflicer  power  to  give  original  authority 
^  huild  bridges,  nor  does  it  presuppose  that 
Congress  conceived  that  it  was  lodging  in 
the  Secretary   power   to  that  end.     .     .     . 
^  mere  delegation  of  power  to  direct  a 
change  in  lawful  structures  so  as  to  cause 
Wiem  not  to  interfere  with  commerce  can- 
^t  be  construed  as  conferring  on  the  officer 
^>ned   the   right   to    determine    when    and 
^here  a  bridge  may  be  built."    Referring  to 
'he  7th  section  of  the  act  of  1890,  the  court 
■*id:     "The    language   of    the    7th    section 
(Hakes  clearer  the  error  of  the  intorprct-ii- 
'i'on  relied  on.    The  piovision  that  it  shall 
JH)!  be  lawful  to  thereafter  erect  any  bridge 
'in  any  navigable  river  or  navigable  waters 
of  the  United  States,  under  any  act  of  the 
l^slative  assembly  of  any  state,  until  the 
location   and    plan   of    such    bridge     .     .     . 
htTe  been  submitted  to  and  approved  by  the 
Secretary  of   War.'   contemplated   that  the 
fODCtion  of  tlie  Secretary  should  extend  only 
to  the  form  of  future  structures,  since  the 
act  would  not  have  provided  for  the  future 
erection  of  bridges  under  state  authority  if 
its  very  purpose  was  to  deny  for  the  future 
til    power    in   the    states  on   the   subject. 
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.  .  .  The  construction  claimed  for  the 
statute  is  that  its  purpose  was  to  deprive 
the  states  of  all  power  as  to  every  stream, 
even  those  wholly  within  their  borders, 
whilst  the  very  words  of  the  statute,  saying 
that  its  terms  should  not  be  construed  as 
conferring  on  the  states  power  to  give  au- 
thority to  build  bridges  on  streams  not 
wholly  within  their  limits,  *by  a  negative[430] 
pregnant  with  an  affirmative,  demonstrate 
that  the  object  of  the  act  was  not  to  deprive 
the  several  states  of  the  authority  to  con- 
sent to  the  erection  of  bridges  over  naviga- 
ble waters  wholly  within  their  territory." 

The  decision  in  Lake  Shore  d  Af .  8.  R,  Co. 
V.  Ohio  was  rendered  before  the  passage  of 
the  river  and  harbor  act  of  1899.  But  the 
10th  section  of  that  act,  upon  which  the 
permit  of  the  Secretary  of  War  was  based, 
18  not  so  worded  as  to  compel  the  conclusion 
that  Congress  intended,  by  that  section,  to 
ignore  altogether  the  wishes  of  Illinois  in 
respect  of  structures  in  navigable  waters 
that  are  wholly  within  its  limits.  We  may 
assume  that  Congress  was  not  unaware  of 
the  decision  of  the  above  case  in  1897  and 
of  the  interpretation  placed  upon  existing 
legislative  enactments.  If  it  had  intended 
by  the  act  of  1899  to  assert  the  power  to 
take  under  national  control,  for  every  pur- 
pose, and  to  the  fullest  possible  extent,  the 
erection  of  structures  in  the  navigable  wa- 
ters of  the  United  States  that  were  wholly 
within  the  limits  of  the  respective  states, 
and  to  supersede  entirely  the  authority 
which  the  states,  in  the  absence  of  any  ac- 
tion by  Congress,  have  in  such  matters,  such 
a  radical  departure  from  the  previous  pol- 
icy of  the  govcriuncnt  would  have  been  man- 
ifested by  clear  and  explicit  language.  In 
the  absence  of  such  language  it  should  not 
In?  as.sunxHl  that  any  such  departure  was  in- 
tended. 

We  do  not  overlook  the  long-settled  prin- 
ciple that  the  power  of  Congress  to  regulate 
commerce  among  the  states  **is  complete  in 
itself,  may  be  exercised  to  its  utmost  ex- 
tent, and  acknowledges  no  limitations  other 
than  are  prescriljed  in  the  Constitution." 
(iiOOons  V.  Oydvn,  9  Wheat.  1,  190,  6  L.  ed. 
23,  70;  Brown  v.  Maryland,  12  Wheat.  419, 
44<i,  0  L.  ed.  078,  088;  Brown  v.  Houston, 
114  U.  S.  630,  29  L.  ed.  200,  5  Sup.  Ct.  Rep. 
1091.  But  we  will  not  at  this  time  make 
any  declaration  of  opinion  as  to  the  full 
scope  of  this  power,  or  as  to  the  extent  to 
which  Congress  may  go  in  the  matter  of  the 
erection,  or  authorizing  the  erection,  of 
docks  and  like  structures  in  uarigable  wa- 
ters that  are  entirely  within  the  territorial 
limits  of  the  several  states.  Whether  Con- 
gress may,  against  or  without  the  expressed 
will  of  a  statis  give  afiirmative  authority  to 
private  parties  to  erect  structures  in  such 
waters,  it  is  not  necessary  in  •this  case  to[431] 
dcitide.  It  is  only  necessary  to  say  that  the 
act  of  18!)9  do<*s  not  manifest  the  purpose 
of  Congress  to  go  to  that  extent  under  the 
power  to  regulate  foreign  and  interstate 
conmierce  and  thereby  to  supersede  the 
original  authority  of  the  states.    The  effect 
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of  that  act,  reasonalj  interpreted,  is  to 
make  the  erection  of  a  structure  in  a  navi- 
gable river,  within  the  limits  of  a  state,  de- 
pend upon  the  concurrent  or  joint  assent  of 
Doth  the  national  government  and  the  state 
government.  The  Secretary  of  War,  acting 
under  the  authority  conferred  by  Congress, 
may  assent  to  the  erection  by  private  par- 
ties of  such  a  structure.  Without  such  as- 
sent the  structure  cannot  be  erected  by 
them.  But  under  existing  legislation  they 
must,  before  proceeding  under  such  an  au- 
thority, obtain  also  the  assent  of  the  state 
acting  by  its  constituted  agencies. 

For  the  reasons  stated,  the  judgment  of 
the  Circuit  Court  is  affirmed. 


CALUMET    GRAIN   k   ELEVATOR  COM- 
PANY, Appt., 

V, 

CITY  OF   CHICAGO. 

(Seo  S.  C.  Reporter's  ed.  431.) 

Jurisdiction  of  circuit  court — suit  arising 
under  Federal  Constitution  and  laws — 
direct  appeal  to  Supreme  Court — naviga- 
ble waters — state  authority  over — when 
not  superseded  by  Congress. 

This  case  Is  governed  by  the  decision  In  Cum- 
minga  v.  Chicago,  ante,  525. 

[No.  135.] 

Submitted    December     19,     1902,    Decided 
February  23,  190S. 

APPEAL  from  the  Circuit  Court  of  the 
United  States  for  the  Northern  District 
of  Illinois  to  review  a  judgment  sustaining 
a  demurrer  to,  and  dismissing  for  want  of 
equity,  a  bill  to  enjoin  the  city  of  Chicago 
from  interfering  with  the  construction  of  a 
dock  in  the  Calumet  river.     Affirmed, 

Messrs.  Warren  B.  Wilson  and  S.  A. 
Ljnde  submitted  the  cause  for  appellants. 

Mr.  Charles  M.  Walker  submitted  the 
eause  for  appellee.  Mr.  Henry  Schoficld  was 
with  him  on  the  brief. 

For  contentions  of  counsel  see  their  briefs 
a 8  reported  in  Cummings  v.  Chicago,  ante, 
625. 

Mr.  Justice  Harlan  delivered  the  opin- 
ion of  the  court: 

This  case  relates  to  the  construction  of  a 
dock  in  Calumet  river,  on  or  in  front  of  land 
belonging  to  the  ap[>ellant.  The  facts  upon 
which  that  company  principally  bases  its 
claims  for  relief  arc  those  u}>on  which  the 
plaintiffs  relied  in  Cummings  v.  Chicago, 
just  decided.  188  U.  S.  410,  ante,  525.  23 
Sup.  Ot.  Rep.  472.  Upon  the  authority  of 
the  decisioo  in  that  case,  the  judgment  in 
this  oase  is  affirmed. 
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•UNITED  STATES,  Appt 

JAMES  A.  RICKERT,  as  Coim 
urer  in  and  for  Roberts  Coimt 
Dakota. 

(See  8.  C  Reporter's  ed.  48JM 

Indian  aUottees — stcUe  tasoatitm  o/ 
ble  relief  against. 

1.  A  state  may  not  tax  lands  allott 
dlans  iu  severalty,  under  the  act 
ary  8,  1887  (24  Stat,  at  L.  389,  d 
the  5th  section  of  which  requires  t 
States  to  hold  such  lands  In  tnia 
allottees  for  twenty -five  years,  wIm 
the  time  shall  be  extended  by  the  : 
they  shall  be  conveyed  free  from  tt 
or  encumbrance,  and  declares  that 
veyance  thereof,  or  any  contract 
the  same,  before  the  expiratloa 
period,  shall  be  absolutely  nail 

2.  Permanent  improvements  on  U 
to  Indians  in  severalty,  under  tlie  a 
ruary  8,  1887  (24  Stat,  at  L.  S 
119),  the  5th  section  of  which  r^n 
United  States  to  hold  such  lands  tai 
the  allottees  for  twenty-five  years, 
unless  the  time  shall  be  extended  Iqr 
Ident,  convey  the  fee  free  from  any 
encumbrance,  cannot  be  taxed  by  i 
personal  property. 

3.  Cattle,  horses,  and  other  prop«t 
character  furnished  by  the  United 
Indian  allottees,  under  the  act  of 
8,  1887  (24  Stat,  at  L.  389,  chap, 
order  to  enable  them  to  maintain  t 
while  the  land  should,  under  |  ft  oC 
be  held  in  trust  by  the  United  8 
their  sole  use  and  benefit,  are  not  I 
state  taxation. 

4.  The  United  States  has  such  an  li 
preventing  the  taxation  by  a  stat 
manent  improvements  on,  and  penH 
erty  used  in  the  cultivation  oC 
lotted  to  Indians  in  severalty,  uadi 
of  February  8.  1887  (24  Stat,  at  L.  1 
119),  the  oth  section  of  whidi  leq 
United  States  to  hold  such  lands  la 
the  allottees  for  twenty-five  yean. 
convey  the  fee  free  of  all  encuiab 
entitles  it  to  maintain  a  suit  In  sqs 
strain  the  collection  of  such  tax. 

5.  The  United  States  has  no  such  pv 
efl^caclous  remedy  at  law  as  wfll  i 
of  the  right  to  equitable  relief  ag 
unlawful  taxation  by  a  state  of  p 
Improvements  upon,  and  peraoiuJ 
used  in  the  cultivation  of,  lands  al 
Indians  in  severalty,  under  the  act 
ary  8,  1887  (24  Stat  at  L.  880.  fik 
the  6th  section  of  which  requlrct  tl 
States  to  hold  such  lands  in  trust  I 
lottees  for  twenty-five  years,  and  thi 
the  fee  free  of  all  encumbrance. 

Note.- -On  injunction  to  restrmim  f 
tion   of   illegal    tases — see   notes   to 
Woodruff    (Fia.)    22    L.    B.   A.    eOO; 
Chicago,  20  L.  ed.  U.  S.  65 ;  and  OfOi 
Armstrong,  42  L.  ed.  U.  8.  445. 

On  the  jurisdiction  of  equity  whm 
at  law  e^Hsts — see  notes  to  Meldntt 
drum  (Colo.)  11  L.  R.  A.  65 ;  Delav 
W.  R.  Co.  V.  Central  Stock  Yards  I 
Co.  (N.  J.  Eq.)  6  L.  IL  A.  8W;  i 
T.  Savage^  86  L.  ed.  U.  8.  88. 
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iBOL  UnnxD  States  y.  Sickkh. 

[No.  216.]  EcUt  V.  Roei,   12  C.  G.  A.  205,  29  U.  8. 

App.  69,  M  fed.  417 ;  Beck  r.  Flounoy  lAim' 

^^gued    JanMary    tS,   29,    1903.    Deeided  ?'"S*  .'^  «*?J/''*i"'«^''- i^  C.  C.  A  407.  27 

Februan,  M.  190S.  U-  S-  ApP   818,  86  Fed.  30;  On^ted  State*  T. 

'  Flournoy   Live-Slock  d   Real-E»tate   Co.  60 

Fed.  esS;  Farreit  v.  f/nttal  Slate*.  49  C.  C. 

OS   A    CERTIFICATE    from    the    United  a.    183,   110   Fed.   942;    Stale  ».   Columbia 

StaUs  Circuit  Court  of  Appeals  for  the  (Scorge,  39  Or.   127,  66   Pus.  604;   Auditor 

iCi^th  Cirenit  presenting   questions    as    to  Ocncmi  ».  WiHiama,  94  Mich.  180,  53  N.  W. 

tK^c  rijfht  of  a  Btate  to  tax  Indian  allottees,  logj ;  C/icrotee  A'afion  v.  Jttcftcoct.  187  U, 

mwad  the  right  of  the  Federal  government  to  g,  294,  onfc,  183,  23    Sup.  Ct.  Rep.  115. 

A«X-uitable  relief  against  such  Uiation.    The  The  language   used   in   treaties   with   the 

««»mirth  qaeation  answered  in  the  affirinatiTc,  Indians  should  nerer  be  construed  to  their 

■^:Kkd  the  first,  second,  third,  and  fifth  ques-  prejudice. 

fc*«n»  in  *«  n^ative.  Worcester  y.  Georgia,  6  Pet.  SIS,  582,  9  L. 

The  facta  are  stated  In  the  opinion.  „i,    483_    505 .    Ckoclaw   Nation    v.    Vnited 

imttant  .Utorney  Ofnrral  Van  Devu-  stalet,  119  U.  8.  1,  28,  30  L.  ed.  306,  315,  T 

^ar  argued  the  caiise.  and,  with  Mr.  .loerph  gup    (jt_   ^„    75.    j-^^   Kansat  IndiatU,   S 

MK..  Vebtter.  filed  a  bripf  for  appellant:  ivall.  737,  .1(6  »om.  Blue  Jacket  y.  Johntoii 

The  political  status  of   tnhni   Indians  is  counly,   18  L.  ed.  067;  In  the  Case  of  Ike 

*»»«t  of  pupilage  under  wardship  of  thr  gen-  «„,„«,  ■■>  Wall.  760,  tub  nam.  Wan-Zop-E- 

«Eral  go»-«r(jmL-nt.         _               ,,„„,,    „_,  AA  v.  J/mmi  Oounii/,  18  L.  ed.  674;  «inn«- 

Unitcd  htatca  v.  hagama,  118  U.  S.  375,  ,o,„  ^   Hilchcock.  185  U.  S.  373,  3B8,  46  L. 

3S3,  30  L.  ed.  228,  6  Sup.  Ct.  Rep.  110«.  ^   954   gflg    22  Sup.  Ct.  Rep.  650. 

The  duly  and  jurisdiction  to  excrtiae  such  Necessity  exists  for  extended  Federal  ia- 

ocaUol  and  wardship  being  so  vesteti  in  the  risdiction  and  control  oTcr  Indian  lands. 

8«ieral  goi-ernment.  the  manner  of  lU  cxer-  g,^,^  ^  ^,   Tompton  v.  Denoyer,  6  N.  D, 

<:»«  is  purely  a  political  qwstion  for  deter-  j^g   ggg   72  N   W   1014 

«i»inilion  by  the  poIiticU  depiirtmenta,  and  Until  Owgovaniraent'cooflenfa  to  theUuc- 

iMt  uriUiin  judicial  cogui/ance.  ation  of  iU  property  and  agencies,  the  state 

n»maa  v.  hay,  lOil  L.  S.  2fi4,  271,  42  L,  cannot  make  them  subject  to  UxaUon. 

ed  740,  743,  18  Sup.  Ct.  Rep.  340;  Stcph<^H  yan  Brocklin  v.  Anderson,  117  U.  S.  151, 

V.  Ckerokec  Aation,  1,4  I  .  S.  445.  48.W85,  jq  l.  ed.  845,  6  Sup.  Ct.  Rep.  070. 

43  L  ed.  1041,  10.-,5,  19  Sup  Ct.  Rep    722;  „  ^.^  y^jj^  Q^l^^  „,  ^^^  j„ji^„^  ^^^ 

Ckerokei'  \alio«  v.  HilcUcock.  187  U.  S.  294.  ^he  land,  they  are  not  taxable,  and  an  in- 

anU,  p.   183,  23   Sup.   Ct.   Rep    115;   Lone  junrtioo  against  their  being  taxed  will   b« 

Wolf  V,  mtchcock.  187  U.  S.  553,  antr,  299,  !i|]o„«].      "*                              " 

23  Sup.  Ct  Kep.  216.    ,,   .     ^  ^    ^      .         .  Union  P.  R.  Co.  y.  MeSKan^i,  22  WM.  4ii, 

The  Iwal  litle  of  the  United  States  is  not  ,q2.  464,  22  L.  ed.  747,  751,  762;  Wi»co»«w 

detested Tqr  the  instrument  wbieh  has  come  y  ji  p^  ^_  p^^  Oounty,  133  U.  S.  4B6,  511, 

w  be  known  as  a  first  or  trust  patent,     ihat  jg  ^   ed.  687,  094. 

initrument  amounts  simply  to  a  covenant  to  jj  (^„ti(,„  ;,  ^.^^^  because  levied,  in  vto- 

sUnd  seised  to  the  use  of  tlie  allottee,  "jt"  *  lation  o(   laws  of  the  Unitod  States,  upon 

promiao  to  convey  at  the  expiration  of  the  p,.o„rty  employed  in  the  sphere  of  tJi«  BOV- 

nx«i  trust  period,  or  of  such  extended  period  „nmental  powers  of  the  United  States,  the 

*«  the  President,  in  his  discretion,  may  pre-  ^Sf,yeenKat  of  such   tax  may  he  enjoined, 

"^''''i^'  though  the  property  does  not  belong  to  the 

Lixite  Bergen,  30  I^iii!  Dec.  258.  TOvernmeiit. 

As  long  as  the  United  States   recognizes  whitbeck  v.  MercanUle  Nat.  Bank,  127  U. 

«*  naUonal  character  of  the  Indians,  they  g    jgg_  32  L.  ed.  IIB,  8  Sup.  Ot  Rep.  1121. 

are  under  the  protection  of  treaties  and  the  Jurisdiction  in  equHy  attach™  unless  the 

Uws  ot  Congress,  ond  Iheir  property  is  with-  ,       ,   „„^y_  1,(^   in   respect  to  the  final 

rtmwn  from  the  operation  of  jtate  laws.  ^^^  ^^  t^e  mode  of  obtaining  it,   is  m 

r**   Katuag   Indian*,    5    Wall.    73.,   tub  .ffi^^t  as  the  remedy  which  equi^  would 

jow.   tllue   Jacket    v.   Johnaon    County,    IE  ^nfer  under  the  same  dreumstancw. 

Led.  667;  The  New  York  fndiaiw,  5  Wa  1.  guboum  y.   Sunderland,   130   U.   S.   605, 

mi,  769,  *u6  nom.  Feltou:»  v.  Denmtton,  18  514    32  L.  ed-   1005,  1003.  9  Sim.  Ot.  B«d. 

L.  ed.  708,  712.  584.                                                   ^           ^ 

The  states  have  no  power,  by  taxation  or  Uetsra.    A.  B.   Klttredce    and    W.  D. 

otherwise,  in  any  mannei   to  burden  or  con-  i,,^^,  argued  the  caine  and  filed  a  brirf  for 

Inil  the  governmental  Bfjcncics  of  the  Lnited  appellee: 

States  acting  in  one  of  its  appropriate  and  By  the  acta  of  Congress  under  whk*  these 

nclusire  spheres  of  action.  patents  were  granted,  it  is  plain  that  Con- 

19  Ops.  Atty.  Gen.  161,511,  ip^g   intended   the   Indians   to   receive  tits 

The  act  making  the  Indian  citizens  does  lull  protection  of  the  local  laws,  and  to  b«- 

not  of  itself  talce  thi-m  from  the  condition  of  come  citizens  of  the  states  which  they  in- 

pupilage,  or  remove  them  from   the  control  liabit. 

of  the  govemtocnt,  but  itt  only  a  *\v\i  looking  Nfate  ex  rel.  Tompton  v.  Denoyer,  6  N.  D. 

to  that  end  ;  it  resU  with  the  United  States  :)80,   72   N.  W.    1014;    Keokuk   v.    Vlam,  4 

to   declare    when    iti    giianlinnnhip    is    ter-  Dkln.  5.  38  Psc.  lOBO. 

mioated  and  the  work  it  has  undertaken  is  All  property  is  subject  to  taxation  unleM 

accomplished.  exempted  by  the  express  provision  ot  some 

IS8  IT.  •.        U.  S.,  Book  47.                       34  Uf& 
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oonsiitution,  statu te,  or  treaty,  and  all  such 
exemptions  are  strictly  construed.  Immu- 
nity from  taxation  by  the  state  will  not  be 
recognized  unless  granted  in  terms  too  plain 
to  be  mistaken. 

Chicago,  B.  d  K,  C,  R.  Co,  v.  Ouffey,  120 
U.  S.  fm,  30  L.  ed.  732,  7  Sup.  Ct.  Rep.  603; 
Cooley,  Taxn.  pp.  204,  205;  26  Am.  &  Eng. 
Enc.  Jiaw,  p.  157;  Waller  v.  Hughes  (Ariz.) 
11  Pac.  122. 

The  improvements  upon  these  lands  are 
analogous  to  those  upon  public  lands  en- 
tered as  homesteads.  Such  improvements  are 
clearly  taxable;  they  are  not  the  property  of 
the  United  States. 

Crocker  v.  Donovan,  1  Okla.  165,  30  Pac. 
374;  State  ex  rel.  Sioux  County  v.  Tucker, 
38  Neb.  56,  66  N.  W.  718. 

And  not  only  such  improvements  but 
those  on  other  public  lands  ns  well. 

People  v.  Shearer,  30  Cal.  656;  Territory 
ex  rel,  Sampson  v.  Clark,  2  Okla.  82,  35  Pac. 
882;  Forbes  v.  Qraccy,  94  U.  S.  762,  24  L. 
ed.  313.  ( 

The  mere  fact  that  the  legal  title  to  lands 
is  in  the  United  States  docs  not  exempt  them 
from  taxation. 

Northern  P.  R.  Co.  v.  Walker,  47  Fed. 
681;  Cooley,  Taxn.  2d  ed.  pp.  87,  366,  and 
cases  there  cited. 

The  interefft  of  a  lessee  of  government 
lands  is  taxable. 

Ex  parte  Qaines,  56  Ark.  227,  19  S.  W. 
602. 

Improvements  are  not  an  interest  in  real 
estate  under  the  statute  of  frauds. 

Picrson  v.  David,  1  Iowa,  23. 

Improvements  on  public  lands  are  prop- 
erty, and  a  sufficient  consideration  to  sus- 
tain a  promise  to  pay  for  the  same. 

Brooks  V.  Hiatt,  13  Neb.  503,  14  N.  W. 
480. 

The  United  States  has  not  such  an  interest 
in  this  controversy,  or  in  its  subject,  as  en- 
titles it  to  mainUiin  this  suit. 

Kansas  P.  R,  Co,  v.  Preseott,  16  Wall.  608, 
21  L.  ed.  374;  MissouH  River,  Ft,  S.  d  Q. 
R.  Co.  V.  Morris,  13  Kan.  302;  Kansas  P,  R, 
Co,  V.  Culp,  9  Kan.  38. 

If  the  United  States  is  the  owner  of  the 
personal  property  in  question,  it  has  an  ade- 
quate remedy  at  law.  If  the  **improve- 
ments"  assessed  as  a  personal  tax  are  a  part 
of  the  realty  of  which  the  appellant  is  the 
legal  owner,  then  the  suit  will  not  lie,  be- 
cause property  of  the  United  States  cannot 
be  taxed  by  the  state,  and  a  court  of  equity 
will  not  enjoin  the  attempted  enforcement  of 
an  illej^al  tax. 

Hanmuinkle  v.  Gcorgetoicn,  15  Wall.  547, 
21  L.  ed.  231;  McfJenry  v.  Brett,  9  N.  D. 
68,  81  N.  W.  65. 

It  is  a  well-established  principle  of  equity 
lurispnidonr'p  that  mere  illegality  of  a  tax 
18  not  suOicient  giound  for  equitable  inter- 
feron<*e. 

Cooley.  Taxn.  H  700,  772,  774;  High,  Inj. 
S  505. 

Until  the  tiixes  have  l)cen  paid,  no  wrong 
has  b(*<'n  suffennl.  When  they  have  been 
paid,  they  can  be  recovered  back  in  an  action 
at  law,  which  furnishes  an  adequate  remedy. 
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Brt'icer  v.  Springfield,  07  Mass.  152;  Ixmd 
v.  Charleston,  99  Mass.  208;  SusqHehantia 
Bank  v.  Broome  County,  25  N.  Y.  314. 

The  unlawful  collection  of  a  tax  by  dis- 
tress of  seizure  and  sale  of  chattels  is  no 
more  than  an  ordinary  trespass;  for  whidi 
there  is  an  ample  remedy  at  law. 

Odlin  V.  Woodruff,  31  Fla.  160,  22  L.  R. 
A.  699,  12  So.  227;  Riiter  r.  PiUch,  12  OaL 
298. 

The  principle  that  illegality  of  tax  aloot 
is  not  sufficient  to  justify  equitable  inter- 
ference, but  thai  there  must  be  other  ground! 
bringing  tlie  case  clearly  under  equitable  jn- 
risdiction,  is  not  less  nrmly  established  oj 
decisions  of  the  United  States  Suprome 
Court. 

Dows  V.  Chicago,  11  Wall.  108,  20  L.  ed. 
65;  Hannewinkle  y.  Georgetown,  15  WalL 
547,  21  L.  ed.  231 ;  State  Railroad  Tax  Cate^ 
92  U.  S.  675,  sub  nom,  Taylor  y.  Seoor^  28 
L.  ed.  663. 

Mr.  Justice  Harlaa  delivered  the  opin* 
ion  of  the  court: 

This  suit  was  instituted  under  the  diree- 
tion  of  the  Attorney  General  of  the  United 
States,  for  the  purpose  of  restraining  the 
collection  of  taxes  alleged  to  be  due  the 
county  of  Roberts,  South  Dakota,  in  reepeel 
of  certain  permanent  improvements  on,  and 
personal  property  used  in  the  cultivation  of, 
lands  in  that  county  occupied  by  memben 
of  the  Sisseton  band  of  Sioux  Indians  in 
the  state  of  South  Dakota. 

*Tlie  ease  is  here  upon  questions  certified[ 
by  the  judges  of  the  United  States  circuit 
court  of  appeals  for  the  eighth  circuit. 

According  to  the  certificate  the  bill  al- 
leged that  Chsrles  R.  Crawford,  Adam 
Little  Thunder,  Solomon  Two  Stars,  and 
Victor  Renville  are  Indians  and  memben 
of  the  Sisseton  band  of  Sioux  Indians  in 
the  state  of  South  Dakota,  wards  of  the 
United  States  and  under  its  guardianship 
and  supervision,  and  residents  of  that  po^ 
tion  of  the  Sisseton  agency  situated  in  the 
county  of  Roberts;  that  the  said  Indians 
are  holding,  and  for  several  years  last  post 
have  heJd,  allotted  lands  in  that  county, 
and  within  the  former  Sisseton  Indian  Ren- 
er\'ation,  which  lands  were  allotted  to  thoift 
Indians  under  the  provisions  of  the  agree* 
nient  of  December  the  12th,  1889,  as  rati* 
fied  by  the  act  of  March  3d,  1891  (26  StaiL 
at  L.  1035.  1036,  chap.  643).  and  more  par- 
ticularly under  8  6  of  the  general  allotment 
act  of  Congress  approved  Fdiruary  the  8th. 
1887  (24  Stat,  at  L.  889,  chap.  119),  and 
that  the  lands  so  allotted  by  the  Unitei 
States  are  held  in  trust  by  the  United 
States  under  the  provisions  of  the  last- 
named  act. 

The  bill  then  alleged  that  during  the  year 
1900  the  duly  authorized  officers  of  Roberts 
county  listed  certain  improvements  on  the 
allotted  lands  of  Crawford,  and  returned 
the  assessment  thereon  at  the  sum  of  $G30^ 
such  improvements  consisting  of  a  \nxffi 
frame  house  and  bam  attached  thereto  (a 
fixture  and  permanent  improvement  upon 
the  allotted  lands),  and  other  improvemoiitf 
of  a  permanent  character  attached  to  theee 
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lunli;   that  the  amount  of  tnxca  extended  taxation  by  the  ttucing  aulkoriliet  of  Bob' 

on  the  tax   roll   of  such   iinproi-ciiients   for  crii   counfjr,   Soulh   Dakotat 

■tat«  and   county   taxpH   for  the  year   1000  This  is  the  Hrxt  of  the  qiiestlons  certified 

WM  the  sum  of  $21.42;  that  for  thftt  jear  by  the  jud^   of   the  circuit  eourt  of  ap- 

tho    offlcera    of    Robertn    county  listed,  as-  jicala.     It  la  not,  in  our  opinion,  difficult  of 

scssed,  and  rctnrned  upon  the  tax  rolls  of  solution. 

the  county  certain  peraonnl  property  By  the  act  of  Congreaa  of  February  eth, 
igninst  Crawford,  consiating  of  horaes,  one  18S7,  chap.  110,  referred  to  in  the  eertifi- 
caw.  and  two  wH^on'^,  at  the  aggre^^te  valu-  cate  and  known  as  the  ceneral  allotment 
ation  of  ^120,  upon  which  was  GasesBcd  and  net,  provision  wan  made  for  the  allotment 
levied  a  tax  of  $4.00)  and  that  said  personal  of  Innda  in  acvcrnlty  to  Indiana  on  the  vft- 
prcipcrty  was  issued  to  the  allottee  by  the  riaus  rcscrvationa,  and  for  extending  tba 
United  States  pursuont  to  the  acts  of  Can-  protection  of  the  laws  of  the  United  Statn 
pesa  u)d  the  treatifs  between  the  United  and  the  tcrritoriea  over  tha  Indians.  To 
States  and  the  band  of  Indians  to  which  that  end  the  President  was  authorised, 
Cr&wford  belones,  was  branded  "I.  D.,"  and  u'benever,  in  his  opinion,  a  reservation  or 
wu  then  and  there  in  the  possesaion  of  the  any  part  therraf  was  advantagcoua  for  agri- 
allottfe.  hein^'  kept  and  used  by  him  upon  ciiltiiiRl  and  graining  purpo.'jca,  to  cause  it, 
tiia  allotnienl,  or  any  part  thereof,  to  be  surveyed  or  ro- 
[U4)  *Simiiar  allcgiitiona  were  made  in  refer-  surveyed  If  neceNKii'^,  and  to  allot  the  landi 
eoce  to  tho  other  Indinna  iiniiird  in  the  bill,  in  the  reaervntion  in  acverally  to  any  In- 
covering  the  yenra  isno  and  lUOO.  dian  located  tbireon.  in  certain  quantities 
It  was  also  alleged  that  the  defendant  specified  in  the  statute, — the  allotments  to 
was  eounty  treasurer  nnd  collector  of  taxes  be  made  by  special  agents  appointeil  for 
for  the  county,  and  tlirentened  tj>  sell,  and  that  purpose,  and  hy  the  afnaits  in  charge  of 
wna  about  to  aetl.  the  property  just  de-  the  special  rcscn-ntions  on  which  the  allot- 
ac-ribod  as  that  of  the  Indiana  named  in  the  menU  were  mailc.  Zi  Stat,  at  L.  388,  380, 
bill  ami  nssen»ed  for  the  years  above  stat*^,  300.  f  1. 

And  would  sell  the  same  unlr-Ha  restrained.  What  interest,  if  any,  did  the  Indian  a)- 

nrhnrcby  the  United    Stiilra   would   be  sub-  lottec  acquire  in  the  land  allotted  to  himi 

jorted  t«  and  compelled  to  defend  a  multi'  'Hint  qiicKtinn  is  answered  by  the  .Ith  acction 

t-ude     of     actions,     aiiita,    nnd    proceedings  of  the  allotment  aet,  which  nrovides:    "TbiU 

'v^hreh  would  greatly  nmlmrmss  it;  that  the  upon  the  npproval  of  the  allotmenta  proviii* 

^i*iseflsmcnt8     of     aiiid     property     nnd     the  en   for  in  this  act  by  tha  Secrc^tnry  of  tha 

^  anount   of  taxes  so  nsses'ed   and   returned  Interior,  he   shiitl    eflusn    patents    to    iHsue 

**|>nn  the  tax  roll  of  the  ennnty  arc  Ujmn  the  therefor  in  (he  mime  of  the  allottees,  which 

**noks  of  the  county  nnd  of  record  in  the  of-  patents  shsll  l>e  of  the  lejjnl  cfTecl.  and  de- 

1«?e   of    the    county  auditor  nnd  treasurer,  rlare,  thnt  the  I'nited  States  does  nnd  will 

^"kid  constitute  a  eloud  uiion  tho  title  of  the  hold  tho  land  thus  allotted,  for  the  period 

't^imIh  oI  the  United   States  above   referred  af  twenty-live  rears,   in  trust   for  the  sols 

*^i,  use  nnd  benefit  of  the  Indian  to  whom  such 

It   WBB    further    allepml  thnt  the  United  illotnienl  shall  have  been  made,  or,  in  ease 

^5-tates  was  without  anv  pinin,  ndeqiinte.and  f'  his  decease,  of  his  heirs  according  to  th« 

■»»-)eedT  remedv  at  law,' nnd  could  only  have  laws  of  the  stHtc  or  ferrilory  where  *8uch[436] 

*-*-liefin  a  eoiirt  of  enuitv.  and  thnt  irrepa-  I*"''  ."  '"X-nt"!-  'od  Ihnt  at  the  expimtion 

*-»»ble  injury  w<nild  bo  inflicted  upon  it  in  ^'  ""J''  P'^'-'wl   the  United  Sl.tfes  w,||  con- 

^-*»se  the  enfoTcen>ent.  a«-esament,   and  eol-  H^^*'?  "a me  by  patent  to  said   Indian    or 

>^ction  of  such  taxes  »-ere  not  enjoined.  I""  bcirs  as  aforrannl    in  fee,  discharged  of 

The  defendant  de,nur:vj  to  the  hill  upon  "Lni    tl,-tllvfr       tl^lT  °^^'^^' 
■•--«      ,  „     .                 .       wv  1    !.    a,i   '    1  oranee    whatsoever:     Hrotmtea,    That    the 
^V,e   following    grounds.-     That    it    <!«    "ot  president  of  the  United  States' may  in  anj 
^jselose  ni^  equity  nor  "'*>»'''/''*  Un  ted  ,„   i,i«  discretion,  extend  the  perioi 
^tntCT  to  the  re>ef  prayed ;  that  the  United  ^^j  j,  g^y  conveyance  shall  be  made  of  th. 
^tat«  had  no  interest  in  the  subject-mat-  i^nj^  ^  np„rt  and  aUotled.  as  heroin  pro- 
**r  of  the  suit;  thnt  the  property  assessed  ,iAeA,  or   any   contract   made  touching  ths 
*»y    Roberts   county  was   personal  property,  ^n,e,  before    the    expiration    of    the    tima 
«nd  th«  injunction  would  not  lie  to  rcalrain  ihovc   mentioned,   siieh   conveyance  or   con- 
%}ie  eollcrction  of  the  tax:  and  that  the  Unit-  iract    shall    he    absolutely  null    and    voidi 
^d   States  had  an  adequate  remedy  ot  law.  Pmeidrd,  That  the  law  of  descent  and  par- 
The  demurrer  to  the  hill  was  siislainetl.  lition   in   force    in    the    atate    or  territory 
«nd   the  government  failing  to  amend,  the  ivhere  such  lands    are    situate    shall  apply 
^11  WM  dismissed  upon  the  merits.     Ruhse-  thereto  after  patents  therefor  have  been  ox«- 
quently,  the  cane  was  carried  to  the  circuit  i-utcd  and  delivered,  except  as  herein  other- 
Court  of  appeala.  ivise    provided;     ..."    24     Stat,    at   L. 

Thereupon,  that  court  made  a  eertiUcate  180,  ehap.   11(1,  S  6. 

of  certain  questions  in  respect  to  whieli  it  The    word    "jKitcnts,"    where    it    is    first 

desired  the  instniHions  of  this  court.  These  used  in  this  section,  was  not  happily  chosen 

questions  will  be  referreil  to  in  the  course  ;«  express  llie  thought  which,  it  is  clear,  all 

•if  this  opinion.  IJrtil*  of  the  aeel ion  being  considered,  Con- 

[*aS]     •!,  Were  the  lnmlx  hrtil  hi,  Ihr  nll.itin-i.  xn^i  intrrnled    lo   express.     Tlie   "patents" 

Cluuie*  R.  Crvwford  aud  the  otbcT  Indian*  here  referred   to    (although  that   word   hss 

named  in  the  (ill,  ttibyccf  lo  asxcagment  and  various    meanings)    were,    as   the     statut* 
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plainly  imports,  nothing  more  than  instru- 
ments or  memoranda  in  writing,  designed 
to  show  that    for   a   period    of   twenty-live 
years  the  United  States  would  hold  the  land 
allotted,  in  trust  for  the  sole  use  and  bene- 
fit of  the  allottee,  or,  in  case  of  his  death, 
of  his  heirs,  and  subsequently,  at  the  ex- 
piration   of    that    period, — ^unless  the  time 
was  extended  by  the  President, — convey  the 
fee,  discharged  of  the  trust  and  free  of  all 
charge  or   encumbrance.    In    other   words, 
the  United  States  retained  the  legal  title, 
ffiying  the  Indian  allottee  a  paper  or  writ- 
ing, improperly  called    a    patent,    showing 
that  at  a  particular  time  in  the  future,  un- 
less it  was  extended  by  the  President,  he 
would  be  entitled  to  a  regular  patent  con- 
▼eying  the  fee.    This  interpretation  of  the 
statute  is  in  harmony  with  the  explicit  dec- 
laration that  any  conveyance  of  the  land, 
or  any  contract  touching  the  same,  while 
the  United  States    held    the  title  in  trust, 
should    be    absolutely    null    and  void.     So 
that  the  United  States  retained  its  hold  on 
the  land  allotted  for  the  period  of  twenty - 
five  years  after  the  allotment,  and  as  much 
longer  as  the  President,  in  his  discretion, 
should  determine. 
The  bill,  as  appears  from  the  certificate 
[437]of  the  judges,  shows  *that  the  lands  in  ques- 
tion were  allotted  "under  provisions  of  the 
agreement  of  December  12th,  1889,  as  rati- 
fied by  the  act  of  March  3d,  1891,  and  more 
particularly  under  Jl  5  of  the  general  allot- 
ment   act    approved    February    8th,  1887." 
Upon  inspection  of  that  agreement,  we  find 
nothing   that    indicates    any  different  rela- 
tion of  the  United    States    to   the   allotted 
lands  from  that  created  or  recognized  by  the 
act  of    1887.    On   the   contrary,  the  agree- 
ment contemplates  that  patents  shall  issue 
for  the  lands  allotted   under  it  "upon  the 
same  terms  and  conditions  and  limitations 
as  is  provided  in  {I  5  of  the  act  of  Congress 
approved  February  8th,  1887."    26  Stat,  at 
L.  1036,  1038,  art.  4. 

If,  as  is  undoubtedly  the  case,  these  lands 
were  held  by  the  United  States  in  execution 
of  its  plans  relating  to  the  Indians, — with- 
out any  right  in  the  Indians  to  make  con- 
tracts in  reference  to  them,  or  to  do  more 
than  to  occupy  and  cultivate  them, — until 
a  regular  patent  conveying  the  fee  was  is- 
sued to  the  several  allottees,  it  would  fol- 
low that  there  was  no  power  in  the  state  of 
South  Dakota,  for  state  or  municipal  pur- 
poses, to  assess  and  tax  the  lands  in  ques- 
tion until  at  least  the  fee  was  conveyed  to 
the  Indians.  These  Indians  are  yet  wards 
of  the  nation,  in  a  condition  of  pupilage  or 
dependency,  and  have  not  been  discharged 
from  that  condition.  They  occupy  these 
lands  with  the  consent  and  authority  of  the 
United  States;  and  the  holding  of  them  by 
the  United  States  under  the  act  of  1887, 
and  the  agreement  of  1889,  ratified  by  the 
act  of  1891.  is  part  of  the  national  |)oliey 
by  which  the  Indians  are  to  be  maintained 
as  well  as  prepared  for  assuming  the  habits 
of  civilized  life,  and  ultimately  the  privi 
legps  of  citizenship.  To  tax  these  lands  is 
to  tax  an  instrumentality  employed  by  the 
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United  States  for  the  benefit  and  control  oC 
this  dependent  race,  and  to  accomplish  be> 
neficent  objects  with  reference  to  a  race  of 
which  this  court  has  said  that  "from  their 
very  weakness  and  helplessness,  so  largdj 
due  to  the  course  of  dealing  of  the  Federal 
government  with  them  and  the  treaties  in 
which  it  has  been  promised,  there  arises  tlio 
duty  of  protection,  and  with  it  the  power. 
This  has  always  been  recognized  by  the  Bz- 
ecutive  and  by  Congress,  and  by  this  ooart, 
whenever  the  •question  has  arisen."  Umfeill 
Stales  V.  Kagama,  118  U.  S.  375,  384,  30  L. 
ed.  228,  231,  6  Sup.  Qt.  Rep.  1109,  1114.  So 
that  if  they  may  be  taxed,  then  the  obliga- 
tions which  the  government  has  assumed  tD 
reference  to  these  Indians  may  be  entirel|y 
defeated;  for  by  the  act  of  1887  the  gorem- 
ment  has  agreed  at  a  named  time  to  convey 
the  land  to  the  allottee  in  fee,  discharged 
of  the  trust,  "and  free  of  all  charge  or  en- 
cumbrance whatsoever."  To  say  that  theta 
lands  may  be  assessed  and  taxed  by  the 
county  of  Roberts  under  the  authority  of 
the  state  is  to  say  they  may  be  sold  for  the 
taxes,  and  thus  become  so  burdened  that  the 
United  States  could  not  discharge  its  obli- 
gations to  the  Indians  without  itself  paying 
the  taxes  imposed  from  year  to  year,  and 
thereby  keeping  the  lands  free  from  enemn- 
brances. 

In  Van  Brooklin  v.  Tennessee,  117  U.  8. 
101,  156,  8«h  nom.  Van  Broeklin  y.  Ander- 
son, 29  L.  ed.  845,  846,  6  Sup.  Ct.  Rep.  670, 
672,  the  court  held  that  property  of  the 
United  States  was  exempt  by  the  Constitv- 
tion  of  the  ITnited  States  from  taxation  un- 
der the  authority  of  any  state.  Giving  the 
outlines  of  the  grounds  of  the  judgment  de- 
livered by  Chief  Justice  Marshall  in  If 'Cnl- 
loch  V.  Maryland,  4  Wheat.  316.4  L.  ed.  S7Qi 
the  court  said:  "That  Constitution  and  th» 
laws  made  in  pursuance  thereof  are  wm 
prome;  they  control  the  Constitutions  an^ 
laws  of  the  respective  states,  and  cannot  fc 
controlled  by  them.  The  people  of  a  rta»- 
give  to  their  government  a  right  of  taxfafl 
themselves  and  their  property  at  its  dite^ 
tion.  But  the  means  employed  by  the 
emment  of  the  Union  are  not  given  by 
people  of  a  particular  state,  but  by  the 
pie  of  all  the  states;  and  being  given  by  i 
for  the  benefit  of  all.  should  be  subjected 
that  government  only  which  belongs  to 
All  subjects  over  which  the  sovereign  pc 
of  a  state  extends  are  objects  of  taxati 
but  those  over  which  it  does  not  extend  ht 
upon  the  soundest  principles,  exempt 
taxation.  The  sovereignty  of  a  state 
tends  to  everything  which  exists  by  its 
authority,  or  is  introduced  by  its  perait- 
sion;  but  does  not  extend  to  thoee  metan 
which  aro  employed  by  Congress  to  cany  ii- 
to  execution  powers  conferred  on  that  body 
by  the  people  of  the  United  States.  Ths  tt- 
tempt  to  use  the  taxing  power  of  a  state  m 
the  nveans  employed  1^  the  governmest  ef 
the  Union,  in  pursuance  of  the  Constitntion, 
in  itself  an  abuse,  because  it  m  *the  usurps- 
tion  of  a  power  which  the  people  of  a  sin- 
gle state  cannot  give.  The  power  to  tu 
involves  the  power  to  destroy ;  th*  power  to 
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destroy  may  defeat  and  render  UBelees  the 

power  to  create ;  and  there  ii  a  plain  repug- 

Bance  in  conferring   on    one   government  a 

power   to   control    the   constitutional  meas- 

Bres  of  another,  which  other,  with  respect 

4o  those  very  measures,  is  declared  to  be  su- 

jpreme  over  that  which  exerts  the  control. 

Xhe  states  have  no   power,  by  taxation  or 

<itherwise^  to  retard,  impede,  burden,  or  in 

fluiy  manner  control,  the  operations  of  the 

^constitutional  laws  enacted  by  Congress  to 

<5ariy   into  execution  the  powers  vested  in 

"fche  general  government." 

These  principles  were  recognized  and  ap- 
vplied  in  Wiseonain  C.  R.  Co,  v.  Price  Coun- 
ty, 133  U.  a  496,  604,  33  L.  ed.  687,  690,  10 
jBup.  Ct.  Rep.  341,  344,  in  which  the  court 
^■aid:  "The  Constitution  vests  in  Congress 
"^iie  power  to  'dispose  of  and  make  all  need- 
ful rules  and  regulations  respecting  the  ter- 
^ritory  or  other  property  belonging  to  the 
"Vnited  States.'  And  this  implies  an  exclu- 
sion of  sU  other  authority  over  the  prop- 
-^y,  which  could  interfere  with  this  right 
obstruct  its  exercise." 
It  was  therefore  well  said  by  the  Attor- 
icy  General  of  the  United  States,  in  an 
.pinion  delivered  in  1888,  "that  the  allot- 
^nent  lands  provided  for  in  the  act  of  1887 
sire  exempt  from  state  or  territorial  taxa- 
"^ion  upon  the  ground  above  stated,  .  .  . 
namely,  that  the  lands  covered  by  the  act 
«re  held  by  the  United  States  for  the  period 
^  twenty-five  years  in  trust  for  the  In- 
dians, such  trust  being  an  agency  for  the 
exercise  of  a  Federal  power,  and  therefore 
outside  the  province  of  state  or  territorial 
authority,"     19  Ops.  Atty.  Gen.  161,  169. 

In  support  of  these  general  views,  refer- 
ence may  be  made  to  the  following  cases: 
Weaion  v.  Charleston,  2  Pet.  467,  7  L.  ed. 
487 ;  M'Culloeh  v.  Maryland,  4  Wheat.  316, 
4  L.  ed.  579;  Oshorn  v.  Bank  of  United 
States,  9  Wheat.  738,  6  L.  ed.  204 ;  United 
States  V.  Rogers,  4  How.  607,  11  L.  ed. 
1105;  Veto  York  Indians,  6  Wall.  761,  sub 
nom.  Fellows  v.  Denniston,  18  L.  ed.  708; 
Choetato  Nation  v.  United  States,  119  U. 
8.  1.  27,  30  L.  ed.  300.  314,  7  Sup.  a.  Rep. 
76;  Stephens  v.  Cherokee  Nation,  174  U.  S. 
445,  483,  43  L.  ed.  1041,  1054,  19  Sup.  a. 
Rep.  722;  Cherokee  Nation  v.  Southern 
Kansas  R.  Co,  135  U.  S.  641,  653,  34  L.  ed. 
295,  801,  10  Sup.  Ct.  Rep.  965;  Cherokee 
Nation  v.  Hitchcock,  187  U.  S.  294,  ante, 
183,  23  Sup.  Ct.  Rep.  115;  Lone  Wolf,  v. 
Hitchcock,  187  U.  S.  553,  ante,  299,  23  Sup. 
a.  Rep.  210. 

Another  suggestion  by  the  defendant  de- 
] serves  to  be  noticed.  "It  is  that  there  is  a 
"compact"  between  the  United  States  and 
the  state  of  South  Dakota  which,  if  regard- 
ed, determines  this  case  for  the  state. 
Let  us  see  what  there  is  of  substance  in 

this  view. 

By  the  act  of  Februarv  22d,  1889,  chap. 
180,  providing,  among  other  things,  for  the 
division  of  the  territory  of  Dakota  into  two 
states,  it  was  declared  that  the  conventions 
called  to  frame  Constitutions  for  them 
should  provide,  '^y  ordinances  irrevocable 
without  the  consent  of  the  United  States 
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and  the  people  of  said  states,**  as  follows: 
"Second.  That  the  people  inhabiting  said 
proposed  statoH  do  agree  and  declare  that 
they  forever  disclaim  all  right  and  title  to 
the  imappropriated  public  lands  lying  with- 
in the  boundaries  thereof,  and  to  all  lands 
lying  within  said  limits  owned  or  held  by 
any  Indian  or  Indian  tribes;  and  that  un- 
til the  title  thereto  shall  have  been  extin- 
guished by  the  United  States  the  same  shall 
be  and  remain  subject  to  the  disposition  of 
the  Ignited  States,  and  said  Indian  lands 
shall  remain  under  the  absolute  jurisdiction 
and  control  6f  the  Congress  of  the  United 
States;  .  .  •  that  no  taxes  shall  be  im- 
posed by  the  states  on  lands  or  property 
therein  belonging  to,  or  which  may  nere- 
after  be  purchas^  by,  the  United  States,  or 
reserved  for  its  use.  But  nothing  herein, 
or  in  the  ordinances  herein  provided  for, 
shall  preclude  the  said  states  from  taxing 
as  other  lands  are  taxed  any  lands  owned 
or  held  by  any  Indian  who  has  severed  his 
tribal  relations,  and  has  obtained  from  the 

Suited  States  or  from  any  person  a  title 
lereto  by  patent  or  other  grant,  save  and 
except  such  lands  as  have  been  or  may  be 
granted  to  any  Indian  or  Indians  under  any 
act  of  Congress  containing  a  provision  ex- 
empting the  lands  thus  granted  from  taxa- 
tion; but  said  ordinances  shall  provide  that 
all  such  lands  shall  be  exempt  ft-om  taxa- 
tion by  said  states  so  long  and  to  such  ex- 
tent as  such  act  of  Congress  may  prescribe." 
25  Stat  at  L.  677. 

That  provision  was  embodied  in  the  Con- 
stitution   of    South    Dakota,— for  the  pur- 
pose, no  doubt,  of  meeting  the  views  of  Con- 
gress expressed  in  the  enabling  act  of  1889, 
— and  was  declared  by  that  instrument  to 
be   irrevocable   without   the  consent  of  the 
United  States  and  the  people  of  the  state 
expressed  by'their  legislative  assembly; and [441] 
this  action  of  the  United  States  and  of  the 
state  constitutes  the  "compact"  referred  to, 
and  upon  which  the  appellee  relies  in  sup- 
port of  the  taxation  in  question. 
I     We  pass  by,  as  unnecessary  to  be  consid- 
,  ered,  whether  the  above  provision  in  the  act 
of  Congress  of  1889  had  any  legal  efficacy 
;  in  itself,  after  the  admission  of  South  Da- 
Ikota  into  the  Union  upon  an  equal  footing 
with  the  other  states;  for  the  same  provi- 
i  sion.  in  the  state  Constitution,  deliberately 
I  adopted  by  the  state,  is,  without  reference 
i  to  the  act  of  Congress,  the  law  for  its  1^ 
i  islature  and  people,  until  abrogated  by  the 
state.     Looking   at   that  provision,  we  find 
I  nothing  in  it  sustaining  the  contention  that 
1  the  county  of  Roberts  has  any  authority  to 
;  tax  these  lands.    On  the  contrary,  it  is  de- 
clared in  the  state  Constitution  that  lands 
within  the  limits   of  the  state,   owned  or 
held  bv  any  Indian  or  Indian  tribe,  shall, 
until  the  title  has  been  extinguished  by  the 
United    States,  remain  under   the   absolute 
jurisdiction  and  control  of  the  Congress  of 
the    United    States.    And    when    the   state 
comes  to  declare,  in  its  Constitution,  what 
taxes  it  shall  not  be  precluded  from  impos- 
ing,  the  provision   is  that  it  shall  not  be 
pnK^hideil  from  taxing,  as  other  lands,  "any 
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lands  owned  or  held  by  any  Indian  who  has 
severed  his  tribal  relation,  and  has  obtained 
from  the  United  States,  or  from  any  person, 
a  title  thereto  by  patent  or  other  grant." 
[S.  D.  Const,  art.  22,  subd.  2.]  The  pat- 
ent or  grant  here  referred  to  is  the  final 
patent  or  grant  which  invests  the  patentee 
or  grantee  with  the  title  in  fee,  that  is,  with 
absolute  ownership.  No  such  patent  or 
grant  has  been  issued  to  these  Indians.  So 
that  the  appellee  cannot  sustain  the  taxa- 
tion in  question  under  the  clause  of  the 
state  Constitution  to  which  he  refers,  and 
the  right  to  tax  these  lands  must  rest  upon 
the  general  authority  of  the  legislature  to 
impose  taxes.  But,  as  already  said,  no  au- 
thority exists  for  the  state  to  tax  lands 
which  are  held  in  trust  by  the  United  States 
for  the  purpose  of  carrying  out  its  policy 
in  reference  to  these  Indians. 

II.  Were  the  permanent  improvementSf 
euoh  aa  housee  and  other  structures  upon 
the  lands  held  by  allotment  by  Charles  R, 
Crawford  and  the  other  Indiana  named  in 
[442]<ft<f  bill,  subject  to  *assessment  and  tawation 
by  the  taxing  officers  of  Roberts  county  3s 
personal  property  in  1899  and  1900?  This 
is  the  second  of  the  Questions  certified  by 
the  judges  of  the  circuit  court  of  appeals. 

Looking  at  the  object  to  be  accomplished 
by  allotting  Indian  lands  in  severalty,  it  is 
evident  that  Congress  expected  that  the 
lands  so  allotted  would  be  improved  and 
cultivated  by  the  allottee.  But  that  object 
would  be  defeated  if  the  improvements 
could  be  assessed  and  sold  for  taxes.  The 
improvements  to  which  the  question  refers 
were  of  a  permanent  kind.  While  the  title 
to  the  lana  remained  in  the  United  States, 
the  permanent  improvements  could  no  more 
be  sold  for  local  taxes  than  could  the  land 
to  which  they  belonged.  Every  reason  that 
can  be  urged  to  show  that  the  land  was  not 
subject  to  local  taxation  applies  to  the  as 
sessment  and  taxation  of  the  permanent  im- 
provements. 

It  is  true  that  the  statutes  of  South  Da- 
kota, for  the  purposes  of  taxation,  classify 
"all  improvements  made  by  persons  upon 
lands  held  by  them  under  the  laws  of  the 
United  States"  as  personal  property.  But 
that  classification  cannot  apply  to  perma- 
nent improvements  upon  lands  allotted  to 
and  occupied  by  Indians,  the  title  to  which 
remains  with  the  United  States,  the  occu- 
pants still  being  wards  of  the  nation,  and 
as  such  under  its  complete  authority  and 
protection.  The  fact  remains  that  the  im- 
provements here  in  question  are  essentially 
a  part  of  the  lands,  and  their  use  by  the 
Indians  is  necessary  to  effectuate  the  pol- 
icy of  the  United  States. 

Counsel  for  the  appellee  suggests  that 
the  only  interest  of  the  United  States  is  to 
be  able  at  the  end  of  twenty-five  years  from 
the  date  of  allotment  to  convey  the  land 
free  from  any  charge  or  encumbrance;  that 
if  a  house  upon  Indian  land  were  seized 
and  sold  for  taxes,  that  would  not  prevent 
the  United  States  from  conveying  the  land 
free  from  ony  charge  or  encumbrance;  and 
that,  in  such  case,  the  Indians  could  not 
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claim  any  breach  of  contract  on  the  part  of 
the  United  States.  These  suggestions  en- 
tirely ignore  the  relation  existing  betweoi 
the  United  States  and  the  Indians.  It  is 
not  a  relation  simply  of  contract,  eadi 
party  to  which  is  capable  of  guarding  his 
own  interests, but  the* Indians  are  in  a  state( 
of  dependency  and  pupilage,  entitled  to  tlie 
care  and  protection  of  the  govemment. 
When  they  shall  be  let  out  of  that  state  fii 
for  the  United  States  to  determine  without 
interference  by  the  courts  or  by  any  stats. 
The  government  would  not  adecjuately  dis- 
charge its  duty  to  these  people  if  it  plaeed 
its  engagements  with  them  upon  the  basis 
merely  of  contract,  and  failed  to  exereiss 
any  power  it  possessed  to  protect  them  fai 
the  possession  of  such  improvements  sad 
personal  property  as  were  necessary  to  ths 
enjoyment  of  the  land  held  in  trust  for 
them.  In  Choctatc  Nation  v.  United  Statet, 
119  U.  S.  1,  28,  30  L.  ed.  306,  316,  7  &a^ 
Ct.  Rep.  76,  90,  this  court  said :  **The  lee-^ 
ognizea  relation  between  the  parties  to  this 
controversy,  therefore,  is  that  between  a  su- 
perior and  an  inferior,  whereby  the  lattsr 
IS  placed  under  the  care  and  control  of  the 
former,  and  which,  while  it  authorizes  ths 
adoption  on  the  part  of  the  United  States 
of  such  policy  as  their  own  public  intereits 
may  dictate,  reco^izea,  on  the  other  hand, 
such  an  interpretation  of  their  acts  and 
promises  as  justice  and  reason  demand  itt 
all  cases  where  power  is  exerted  by  the 
strong  over  those  to  whom  they  owe  care 
and  protection.  Tlie  parties  are  not  on  an 
equal  footing,  and  that  inequality  is  to  be 
made  good  by  the  superior  justice  whidi 
looks  only  to'  the  substance  of  the  right, 
without  re«rard  to  technical  rules  framed 
under  a  system  of  municipal  jurisprudenee, 
formulating  the  rights  and  obligations  of 
private  persons  oqunlly  subject  to  the  same 
laws."  See  also  Ulinnesota  v.  ITitcheoek^ 
185  U.  S.  373,  300,  46  L.  ed.  954,  966,  28 
Sup.  Ct.  Rep.  050. 

111.  Was  the  personal  property,  conaiat- 
ing  of  cattle,  horses,  and  other  propertif  of 
nice  character^  irhich  had  been  issued  to 
th^.se  Indians  by  the  United  States,  and 
which  they  were  using  upon  their  olfof- 
ments,  liable  to  assessments  and  tawatiim 
by  the  officers  of  Roberts  county  in  1839 
and  1900?  This  is  the  third  one  of  the  eer* 
tified  questions. 

The  answer  to  this  question  is  indicated 
by  what  has  been  said  in  reference  to  ths 
assessment  and  taxation  of  the  land  and 
the  permanent  improvements  thereon.  Ths 
personal  property  in  question  was  pur- 
ohasod  with  the  money  of  the  government. 
and  was  fumishcHl  to  the  Indians  in  order 
to  maintain  thorn  on  the  land  allotted  dur- 
ing the  period  of  the  trust  estate,  and  to  •in- 1 
duce  them  to  adopt  the  habits  of  civiliasd 
life.  It  was,  in  fact,  the  property  of  ths 
United  States,  and  waa  put  into  the  hands 
of  the  Indians  to  be  used  in  execution  of 
the  purpose  of  the  govemment  in  referenee 
to  thom.  The  assessment  and  taxation  of 
the  personal  property  would  neeesssrily 
have  the  effect  to  defeat  that  purpose. 
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IV.  Ha*  the  United  Biatea  such  an  inter- 
Fit  tn  Ikit  controversy  or  in  tl*  «ub;ccl>  oji 
nlilUi  it  to  maintain  thia  tuitf  Thia  ia 
tbe  fourth  one  of  tlic  cerlifird  queatioiia. 

In  view  of  the  rplation  of  the  United 
States  to  the  leai  and  personal  property  in 
question,  as  ucll  as  to  these  dependent  In- 
dians still  under  national  control,  and  in 
view  ol  the  injurious  effect  of  the  asaesa- 
nient  and  taxation  complained  of  upon  the 
plana  of  the  govcTTiment  with  reference  to 
the  Indians,  it  ia  clear  that  tlie  United 
Stales  is  eaititled  to  matntniii  this  suit.  No 
srgumrnt  to  establish  that  proposition  is 
necesaarj'. 

V.  Ha»  the  Untied  Stafea  a  remedy  at 
law  so  prompt  and  efficacious  that  it  it  de- 
privid  o[  all  relief  in  eguilyt  Thia  is  tlie 
liLti  of  the  ecrtificil  qui'slionn. 

We  do  not  perceive  that  the  government 

hua  an,v  remedy  at  U\v  that  could  be  at  all 

eilicacious   for  the  protection   of   its   rights 

in  the  property  in  question  and  for  the  at- 

tJiininerit    of    its    purposes    in    reference  to 

these    Iniliuns.     If    the     personal    property 

nnd  the  structures  on  the  land  were  sold  for 

t.a.xea  and  possession  taken  by  the  purchas- 

«;■-,  then  the  Indians    could    not    be    niaio- 

tr^xined  on  the  allotted   lunda.  and   the  gov- 

c?»-nm.'ut,  unJcRa   it  abandoned  its  policy  to 

xiatiintnin    these    Indisns     on     the     allotted 

1  Ik. nds.  would   be   compelled    to   appropiate 

*i-»«r«  money  and  npply  it  in  the  erection  of 

^>t.W  netPMsary  atnicturca  on  the  liinJ  and 

»■-»  the  )>urchnse  of  other  stock  required  for 

l^uirpoaM  of  cultivation.     And  so  on,  every 

^~*sii.     It   is   inDnife>it   that    no   proceedin^fs 

»  •  *.  law  <'un  U-  prompt  and  cfHcaeious  for  the 

f^volerlion  of  the  rijthts  of  the  government. 

**■  »lj  that  adeqnate  relief  ciin  only  be  had  in 

«*■      court  of  vqiiity.  n-bieli,  by  a  comprchen' 

*^«xc  decree,  ean   llnnlly  determine  once  for 

**  1  I  tlie  question  of  the  validity  of  the  aa- 

^»^«mi'nt    nnd    taxation     in     question,    and 

^■■■»iis  give  WTurity  sg.iinst  any  nction  upon 

r  ■  «e  [Mirt  of  the  local  authorities  tending  to 

,  ,*  '^Icrfere    with     Ihe    complete   control,   not 

''  '  *«ilj  of  the  indiiin*  *by  the  Kovernnient,  but 

*  ■  f  the  property  mijipltcd  to  them  by  the  gov- 

■~*~nnient  and   in  use  on  the  allotted   lands. 

5_'>nVm  P.  n.  ro.  V.  IteShanF.  22  Wall,  444. 

^■a  T>.   ed.   74T;   Caoimin  .Win,   Co.  v.   South 

T_'./r.,Hnn.  14«  U,  M,  .160,  604-56B,  36  L,  ed. 

*»-17,  »43.  12  Sup.  Ct.  Rep.  QHfl. 

Some  observations  may  be  made  that  are 
applicable  to  the  whole  ease.  It  is  said 
*"  lint  the  state  has  conferred  upon  these  In- 
'*  ians  the  right  of  siiJTr»Re  and  other  rights 
J  lint  ordinarily  belong  only  to  citizena,  and 
^  lint  they  ought,  therefore,  to  share  the 
*»iirdens  of  government  like  other  people 
^'ho  enjoy  such  rtglits.  These  are  considera- 
tions to  be  addressed  to  Congress,  It  is 
'or  the  l^slatlve  twanch  of  the  government 
^  Bn;  when  these  Indians  shall  cease  to  be 
dependent  and  assume  the  responsibilities 
Tkttaching  to  citizenship.  That  is  a  politi- 
cal (question,  which  the  courts  may       '    " 


flrinative.' and  the  flrst,  second,  third,  and 
fifth  queationa  in  the  negative.     It  will  b« 
so  certified  to  the  circuit  court  of  appeals. 
Aittwera   certified. 


UNITED  STATES,  Plff.  in  Err^ 

ARTHUR  LYNAH  et  ol. 

tSec  a.  C,  Reporlera  td,  44B-489.> 

Covrla — jvri»dietion  of  circuit  court — lutl 
againet  United  Blatet — compensation  for 
■  propertit  taken  for  public  v»e—dettrwl- 
tion  of  value  in  improving  naoigalion. 


JiivlsdlclioD    ol    I 


■alloD   I 


me  I 


lcEr<l  lotal  ileBtTuctioD  or  Ibe  islue  o(  r 
proyerlj  sa  a  nct-esBnry  result  of  (lie  nets  or 
its  ofllrpis  nad  aeenta  In  Improving  naviga- 
tion, where  the  ;^TernmeDt  doea  not  denj 
plnlnMlTa  title,  nnd  admila  (hat  tbr  work 
done  was  authorized  hj  rongreiiB.  but  deniea 
Ibat  BUch  voric  iirodiii-ed  tbe  alleged  iajnrr 
and  destrucdon, 
2.  Tbe  turning  ot  n  valunbie  rire  plBatallOD 
Into  BD  Irreclnlmnbie  and  valueless  bog.  aa 
the  nei'MBarj  result  of  an  Improvement  In 
n&vlKniiou  undertaken  by  tbe  United  Stntea 
(overnuienl.  la  a  isklug  at  Ihe  lanil.  within 
(he   meniiiug  ol   ttK  Mb   Ameadment   to   the 


3.  The  llnLlllly  of  tbe  United  Sinles.  under  tbe 
5th  Amendment  to  the  Federal  Constitution, 
to  Tuake  Just  coeipensntion  for  nn  opriropHB- 
tion  of  Innd  for  publle  uae,  Is  not  defeated 
bceniiae  aueb  Innd  was  taken  b;  tbe  Eovem- 
menl  In  tbe  eierelae  of  Its  power  to  Improve 

[No,  45.1 
Argued  October  30,  31,  1902.     Ordered  for 
rtarguinent     December    22,    1902.     Rear- 
gued .lanvarg  y,  1903.     Decided  February 

23,  laus. 

TN  ERROR  to  the  Circuit  Court  of  the 
1.  United  StaUs  for  the  District  of  South 
Carolina  to  review  a  judgnient  for  plaintlir 
in  a  suit  to  i-et-over  from  the  United  Stale* 
:onipen8ation  for  the  destruction  of  real 
propertv  by  an  improvement  in  navigation. 
ifjirmed. 

See  sanw  case  l>elow,  lOG  Fed.  121,  on  mo- 
tion for  new  trial  or  for  an  amendment  of 
the  findings  of  fact. 

Statement  by  Mr.  Justice  Breweri 
On  Februnrj'  4,  1807,  defendants  in  error 
:ommenced  their  attlon  in  the  circuit  court 
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of  the  United  States  for  the  district  of 
South  Carolina  to  recover  of  the  United 
States  the  sum  of  $10,000  as  compensation 
for  certain  real  estate  (being  a  part  of  a 
plantation  known  as  Verzenobre)  taken  and 
appropriated  by  the  defendant. 

The  petition  alleged  in  the  1st  paragraph 
the  citizenship  and  residence  of  the  petition- 
ers ;  in  the  2d,  that  they  had  a  claim  against 
the  United  States  under  an  implied  contract 
for  compensation  for  the  value  of  property 
taken  by  the  United  States  for  public  use; 
3d,  that  they  were  the  owners  as  tenants  in 
common  of  the  plantation;  and  in  the  4th 
and  7th  paragraphs: 

"Fourth.  That  for  several  years  continu- 
ously, and  now  continuously,  the  said  gov- 
ernment of  the  United  States  of  America, 
•^447]  in  *Uie  exercise  of  its  power  of  eminent  do- 
main under  the  Constitution  of  the  United 
States  and  by  authority  of  the  acts  of  Con- 
gress, duly  empowering  its  officers  and 
agents  thereto,  in  that  case  made  and  pro- 
vided, did  erect,  build,  and  maintain,  and 
continuously  since  have  been  erecting,  build- 
ing and  maintaining,  and  are  now  building, 
erecting,  and  maintaining  in  and  across  the 
said  Savannah  river,  in  the  bed  of  the  said 
Savannah  river,  certain  dams,  training 
walls,  and  other  obstructions,  obstructing 
and  hindering  the  natural  flow  of  the  said 
Savannah  river  through,  in,  and  along  the 
natural  bed  thereof  and  raising  the  said 
Savannah  river  feet  at  the  point  of  and 
above  the  said  obstructions  and  dams  in  the 
bed  of  the  said  -Savannah  river,  and  causing 
the  siiid  waters  of  the  Savannah  river  afore- 
said to  be  kept  back  and  to  flow  back  and 
to  be  raised  and  elevated  above  the  natural 
height  of  the  Savannah  river  along  its  nat- 
ural bed  at  the  points  of  the  said  dams, 
training  walls,  and  obstructions,  and  at 
points  above  the  said  dams,  training  walls, 
and  obstructions  in  said  river." 

**Seventh.  And  your  petitioners  further 
show  that  the  said  acts  of  the  government 
of  the  United  States,  as  aforesaid,  have  been 
done  and  are  being  done  lawfully  by  the  offi- 
cers and  agents  of  the  United  States  under 
the  authority  of  the  United  States  in  the 
exercise  of  its  powers  of  eminent  domain 
and  regulation  of  commerce  under  the  Con- 
stitution of  the  United  States  and  the  laws 
of  Congress  for  the  public  purpose  of  the 
improvement  of  the  harbor  of  Savannah  and 
deepening  the  waters  of  the  Savannah  river 
at  the  port  of  Savannah,  a  port  of  entry  of 
the  United  States  and  seaport  of  the  United 
States  of  America,  situated  within  the  state 
of  Georgia,  on  the  Savannah  river,  and  with 
the  purpose  of  deepening  and  enlarging  the 
navigable  channel  and  highway  for  com- 
merce of  the  said  Savannah  river  for  the 
public  use,  purpose,  and  beneflt  of  interstate 
and  foreign  and  international  trade  and 
commerce,  and  for  other  public  purposes, 
uses,  and  benefits." 

The  remaining  paragraphs  set  forth  the 
effect  of  the  placing  by  the  government  of 
the  dams,  restraining  walls,  and  other  ob- 
structions in  the  river,  together  with  the 
value  of  the  property  appropriated  by  the 
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overflow.  The  answer  d  the  goTemmcsl 
averred : 

'"First.  That  this  defendant  has  no  knowl- 
edge or  information  sufficient  to  form  a  be- 
lief as  to  the  truth  of  the  allegations  oo» 
taincil  in  the  1st  and  3d  paragraphs  of  Am 
said  petition  and  complaint. 

''Second.  That  this  defendant  denies  all 
of  the  allegations  contained  in  the  2d,  4lli, 
5th,  6th,  7tn,  and  8th  paragraphs  of  the  Htid 
petition  and  complaint  except  so  mueh  4il 
the  4th  paragraph  as  alleges  that  the  asid 
United  States  heretofore  erected  oertate 
dams  in  the  Savannah  river  pursoaiii  ta 
power  vested  in  it  by  law,  and  except  so 
much  of  the  7th  paragraph  as  alleges  thai 
the  said  dams  heretofore  erected  bv  ttM 
United  States  were  lawfully  erected  bj  Hm 
officers  and  agents." 

For  a  further  ^lefense  the  statute  of  liad- 
tations  was  pleaded.  The  case  came  on  lot 
trial  before  the  court  without  a  jury,  whioi 
made  findings  of  fact,  and  from  them  de- 
duced conclusions  of  law  and  entered  a 
judgment  against  the  defendant  for  the  anai 
of  $10,000.  The  findings  were  to  the  eflM 
that  the  plaintiffs  were  the  owners  of  tha 
plantation,  deriviqg  title  by  proper  msMM 
conveyances  from  "a  grant  by  the  lord's  m^ 
prietors  of  South  Carolina,'^  made  in  ITMi 
Other  findings  pertinent  to  the  questioiii 
which  must  be  considered  in  deciding  tlda 
case  were  as  follows: 

"IV.  A  certain  parcel  ol  these  plaofta- 
tions,  measuring  about  420  acres,  had  beea 
reclaimed  by  drainage,  and  had  been  in  aa* 
tiial  continued  use  for  seventy  years  and 
upwards  as  a  rice  plantation,  used  solety 
for  this  purpose.  This  rice  plantation  was 
dependent  for  its  irrigation  upon  the  watsfs 
of  the  Savannah  river  and  its  ditehes, 
drains,  and  canals,  through  and  by  whidi 
the  waters  of  the  river  were  flowed  in  and 
upon  the  lands,  and  were  then  drained  thsfa- 
from,  were  adapted  to  the  natural  level  ol 
the  said  Savannah  river,  and  dependent  foi 
their  proper  drainage  and  cultivation  npoa 
the  maintenance  of  the  natural  flow  of  thi 
said  river  in,  through,  and  over  its  natml 
channel  along  its  natural  bed  to  the  wati 
of  the  ocean. 

"V.  This  portion  of  the  plantation  front 
ing  on  the  river  and  dedicated  to  the  cultnn 
of  rice,  extended  almost  up  to,  if  not  quite 
to,  low-water  mark,  and  a  large  part  of  M 
was  between  *mean  high-water  and  low-watei 
mark,  protected  from  the  river  by  an  «b» 
bankment.  Through  this  embankmaRJ 
trunks  or  water  ways  were  constructed,  witt 
flood  gates  therein.  The  outer  opening  ol 
the  trunk  waa  about  a  foot  or  a  littlelan 
above  the  mean  low-water  mark  of  the  ri^rw 
in  which  the  tide  ebbs  and  flows.  When  t 
is  desired  to  flow  the  lands,  the  flood  gate 
are  opened  and  the  water  comes  in.  Whei 
it  is  desired  to  draw  off  this  water  and  ti 
effect  the  drainage  of  the  lands,  the  ilooi 
gates  are  opened  at  low  water  and  the  waftn 
escapes.  It  is  essential  that  the  outlsta  ol 
the  trunks  or  water  ways  should  alwayn  il 
above  the  mean  low- water  mark. 
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•*VII.  For  seyeral  years  last  paat  and  at  plantation,    cultivated    by    themselves    and 

the   present    time    the   government   of    the  lamily  for  many  years. 
United  States,  under  its  proper  officers,  an-       "XII.  Beyond  the  backing  up  of  the  wa- 

thorixed  thereto  by  the  act  of  Congress,  have  ter  on  and  in  tho  plantation  by  reason  of 

been   engaged   in   the   improvement   of  the  the  dams  and  obstruction,  and  the  invasion 

DAvigation  of  the  Savannsih  river,  a  naviga-  of  these  lands  by  this  superinduced  addition 

ble  water   of  the   United   States,   this  im-  of  water  at  and  in  the  plantation  as  above 

provement  being  carried  on  by  virtue  of  the  described,  rendered  necessary  by  the  execu- 

provistons  of  {  8,  art.  I.  of  the  Constitu-  tion  of  the  government's  plans,  the  United 

tion,  giving  to  the  Congress  the  power  to  States  is  not  in  actual  possession  of  these 

regulate  commerce.  lands. 

'•VIII.  In  thus  improving  navigation  of       "XIII.  Up  to  this  time  no  other  use  has 

this  navigable  water  the  United  States  has  been  discovered  for  these  lands  than  for  rice 

built  and  maintained,  and  is  now  building  culture,  and  the  direct  results  above  stated 

and  maintaining,  in  and  across  the  Savan-  have  totally  destroyed  the  market  value  of 

nah  river,  in  the  bed  thereof,  certain  dams,  the  lands.     They  now  have  no  value, 
training  walls,  and  other  obstructions,  ob-        "XIV.  The  value  of  these  rice  lands  be- 

ctructing  the  natural  flow  of  said  river  in  fore  the  obstructions  'aforesaid  were  put  in- [451] 

and  along  its  natural  bed,  and  so  raising  to  the  river  was  about  $30  per  acre ;  between 

the  level  of  the  said  river  above  said  ob-  $25  and  $30  per  acre.     The  value  of  the  rice 

structions,  and  causing  its  waters  to  be  kept  plantation,    420    acres,    thus    destroyed,    is 

hack  and  to  flow  back  and  to  be  elevated  $10,000." 
mbove  its  natural  height  in  its  natural  bed.  Upon  these  findings  of  fact  the  important 

•*IX.  This   rice   plantation  Verzenobre   is  conclusions  of  law  were  thus  stated : 
^bore  these  obstructions.     The  direct  effect        "V.  The  crucial  question  in  this  case  is, 

thereof  is  to  raise  the  level  of  the  Savannah  Was  there  a  taking  of  this  land  in  the  sense 

river  at  this  plantation,  and  to  keep  the  of  the  Constitution? 

point  of  mean  low  water  above  its  natural        **The  facts  found  show  that  by  reason  of 

point,  so  that  the  outlet  of  the  trunks  and  *^e  obstruction  in  the  Savannah  river  the 

•water  ways  above  spoken  of  in  the  bank  of  ^ater  has  been  directly  backed  up  against 

said  plantation,  instead  of  being  above  this  *^^  embankment  on  the  river  and  the  banks 

point  of  low-water  mark,  is  now  below  this  on  and  in  this  plantation,  the  superinduced 

point.     Another  direct  result  was  that  by  a^lf'ition  of  water  actually  invading  it  and 

•eepage  and  percolation  the  water  rose  in  'destroying  its  drainage  and  leaving  it  use- 

thft  plantation  until  the  water  level  in  the  '^'^  ^^^  ""  practical  puri^ses.    The  govern- 

J  land  gradually  rose  to  the  height  "of  the  in-  "^**"^  ^^es  not  in  a  sense  take  this  land  for 

creased  water  level  in  the  river,  and  the  su-  *^^  purposes  of  putting  its  obstructions  on 

perindnced  addition  of  water  in  the  planta-  ^*-     ^"*'  '^  forces  l>aek  the  water  of  the  river 

tion  was  about  18  inches  therel^.     By  rea-  ^"  ^^^  ^^"^  »»  «•  »"«^"^*^  necessary  to  its  pur- 

aon  of  this  it  gradually  became  difficult,  and  P^^'  without  which  its  purpose  could  not 

has  now  become  impossible,  to  let  off  the  ^   accomplished.     For  the   purpose  of  the 

water  on  this  plantation  or  to  drain  the  government,  that  water  m  the  river  must 

same,  so  that  these  acres  dedicated  to  the  »>« /^»^•     The   banks   of   this   plantation 

culture  of  rice  have  become  bocrtrv   unfit  for  ™«<^''»ally  assist  this  operation,  for  by  their 

^  nJ-fi^    f^H  i^n^JSl  ♦^^^^^ifflf^  resistance  the  water  is  kept  in  the  channel, 

cnltivation,  and  impossible  to  be  cultivated  ^^^^  backing  up  of  the  water  against   the 

***  "^*        .,  .  .  *  xv     1      1     *  xi-  banks  to  create  this  resistance  raises  the 

'X.  By  the  raising  of  the  level  of  the  ^^ater   in  the  plantation  and   destroys  the 

Savannah  nver  by  these  dams  and  obstruc-  drainage  of  the  plantation.     This  is  a  tak- 

UoM,  the  water  thereof  has  been  backed  up  ing.     *it  would,'  says  Mr.  Justice  Miller,  *be 

against  the  embankment  on  the  river  and  a  very  curious  and*  unsatisfactory  result  if, 

has  been  caused  to  flow  back  upon  and  in  in  construing  a  provision  of  constitutional 

this  plantation  above  the  obstruction,  and  law,  always  understood  to  have  been  adopt- 

has  actually  invaded  said  plantation,  direct-  ed  for  protection  and  security  to  the  rights 

ly    raising    the   water   in   said   plantation  of  the  individual  as  against  the  government, 

about  18  inches,  which  it  is  impossible  to  and  which  had  received  the  commendation 

remove   from   said   plantation.    This  flood-  of  jurists,  statesmen,  and  commentators  as 

ing  is  the  permanent  condition  now,  and  the  placing  the  just  principles  of  the  common 

rice   plantation   is   thereby   practically   de-  ^^^  on  that  subject  beyond  the   power  of 

stroyed  for  the  purpose  of  rice  culture  or  ordinary   legislation   to  change   or   control 

any  other  known  agriculture,  and  is  an  ir-  *^«"!  »^  »i»^"  be  held  that  if  the  government 

reclaimable  bog  and  has  no  value.  refrains    from    the    absolute   conversion    of 

"XL  By  reason  of  this  superinduced  addi-  real  property  to  the  uses  of  the  pubic,  it 

tion  of  witer  actually  invading  the  said  rice  ^f" ^Ki'^Lc^r^^^^  "" 

planUtion,  and  its  Ltructio^n  thereby  for  j:„^Tc'an,  ul'eC^^^^^ 

all  purposes  of  agriculture    plaintiffs  have  ^^^  without  making  aiy  compensation,  be- 

been  compelled  to  abandon  the  cultivation  of  cause  in  the  narrowest  sense  of  that  word 

taid  nee  plantation  and  have  been  forced  to  it  has  not  been  taken  for  the  public  use.' 

pursue    their   calling    of    planting    rice    on  Pumpelly  v.  Green  Bay  d  M.  Canal  *Co.  13[452] 

other  plantations  below  the  dams.    The  di-  Wall.  177,  178,  20  L.  ed.  500.     In  that  case 

rect   result  to  plaintiffs  is  an  actual   and  the  backing  up  of  water  on  land  was  held 

practical  ouster  of  possession  from  this  rice  to  be  a  taking. 
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"VI.  Tlie  plantation  of  plaintifTs  being 
actually  invaded  by  superinduced  addition 
of  \vat4*r  dircH'tly  caused  by  tlie  jjovornment 
dams  and  obstructions  backing;  up  tlic  wa- 
ter of  tbe  Savannali  river,  and  raising  tlie 
water  level  at  and  in  the  rice  plantation, 
and  making  it  unfit  for  rice  cultivation  or 
for  any  other  known  agriculture,  and  plain- 
tiffs having  been  compelled  thereby  to  aban- 
don the  plantation,  and  thi»  actual  and 
practical  ouster  of  possession  being  contin- 
ued and  permanent  by  reason  of  the  perma- 
nent condition  of  the  flooding  of  the  planta- 
tion, and  the  plantation  \nnnp  thereby  now 
an  irreclaimable  bog  of  no  value. — make** 
the  action  of  the  government  a  taking  of 
lands  for  public  purposes  within  the  mean- 
ing of  the  5th  Amendment,  for  which  com- 
pensation is  due  to  the  plaintifTs.  Pumpel- 
ly  V.  Orpcn  Bay  d  M,  Cnval  Co.  13  Wall. 
182.  20  L.  ed.  561 :  Mnqler  v.  KnnMs.  123 
U.  S.  (JOS.  31  L.  ed.  212.  8  Sup.  Ct.  Rep.  273. 

"VII.  The  government  has  not  gone  into 
actual  occupancy  of  this  land,  but  by  rea- 
son of  these  dams  and  ob.structions  made 
nece<»sary  by  this  public  work  and  fulfilling  ; 
its  purpose  the  water  in  the  Savannah  river  , 
has  been  raised  at  the  plaintifTs'  plantation 
and  has  lieen  backed  up  on  it  and  remains 
on  it  so  that  the  drainage  has  been  de- 
stroyed and  ditches  filled  up  and  super- 
added water  permanently  kept  on  the  land 
and  forced  up  into  it,  making  it  wholly  un- 
fit for  cultivation,  and  the  plaintifTs  have 
thereby  l)een  practically  and  actually  ousted 
of  their  pos«vssion.  Tliis  is  taking  of  the 
land  for  public  purposes,  for  which  compen- 
9ation  must  Ik*  provided.  Puwprlly  v. 
Orren  Bnv  d  .V.  Coml  Co.  13  Wall.  181.  20 

L.  ed.  r^car 

The  case  in^'o^vinff  the  application  of  the 
Constitution  of  the  United  States  was 
brought  by  writ  of  error  directly  to  this 
court. 

l/r.  Robert  A.  Howard  argued  the 
caiiHC.  and.  wilh  Solicititr  Civneral  Richards, 
flle<l  a  brief  for  plaintiff  in  error: 

There  caji  be  no  doubt  that,  in  England, 
a  !»ul>je<'t  may  Ih»  the  owner  of  a  portion  or 
tract  of  shore  by  ancient  charter  or  grant. 

Hall,  Sea  Shore.**,  15;  Hale.  De  Jure  Mari.««, 
HargravcH  Law  Tracts,  chap.  5;  Constable's 
CaM<\  5  Coke.  107. 

And  so.  in  this  country,  the  individual 
may  ho.  owner  of  a  portion  of  shore  by  grant 
from  the  state. 

Shtrrly  V.  liowlby,  152  U.  S.  1,  38  L.  ed. 
331.  14  Sup.  Ct.  Rep.  548:  Morris  v.  IJnitrd 
Statrs,  174  U.  S.  1»G,  43  L.  ed.  U4(i,  1!)  Sup. 
Ct.  Kep.  04M. 

Itut  the  .subj<»ct  or  individual  tJikes  thi;^ 
ownei^hip.  whetlier  from  the  Crown  or  the 
Rtat/»,  subject  to  the  tru-^t  devolving  upon  the 
stAte  fur  the  public,  which  cannot  l)e  de- 
stioved  or  dinnnish«*(l. 

Illinois  C,  If.  Co.  v.  Illinois,  140  U.  S.  387, 
30  L.  e«i.  1018.  U  Sup.  Ct.  Rep.  110:  Slate 
v.  rari/ir  Cuano  Co.  21  S.  C.  5S :  Attii.  dm. 
v.  I*anvettr,  10  Price.  .{78;  Hale.  l)r  .luiv 
^fMri*.  Hargrave.s  I^w  Tracts,  chap.  G.  p. 
30. 
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The  lands  are  held  by  the  state,  as  they 
were  by  the  King,  in  trust  for  th<»  public 
use  of  navigation  and  fisher^':  and  the  eree- 
tion  thereon  of  wharves,  piers.  lighthouNeft, 
lM>acons,  and  other  facilities  of  naviipitiofi 
and  Ci>miiK»ri-«N  licing  subject  to  this  truKt, 
they  were  publici  juris;  in  other  word*,  they 
are  held  for  the  use  of  the  people  at  large. 

Stockton  v.  Baltimore  d  S.  Y,  R.  Co.  I 
InteiK.  Com.  Rep.  411,  32  Fed.  9. 

The  power  granted  to  Congress  by  the  Con- 
stitution to  regulate  commerci*  in  witlMHit 
limitation. 

Gibbons  v.  Ogihn,  0  Wheat,  190,  G  L.  ed. 
70;  Jlobokcn  v.  Pennsylvania  H.  Co.  124  l'. 
S.  ()5«,  31  L.  ed.  543,  8  Sup.  Ct  Kep.  (543: 
.l/o6i7c  County  v.  Kimball,  102  U.  S.  GUI.  26 
L.  ed.  238:  South  Carolina  v.  Ueoryia.  ?I3  V. 
S.  4,  23  L.  ed.  782 :  Scranton  v.  Wheeler,  179 
C.  S.  141,  45  L.  ed.  12G,  21  Sup.  Ct.  Kep.  48. 
The  improvement  of  harb*>r8,  bay^,  and 
navigable  rivers,  tlie  building  of  piers, 
wharves,  etc.,  and  the  erection  of  dams,  come 
within  tlie  regulation  of  commerce. 

Mobile  County  v.  Kimball,  102  U.  S.  091, 
2(i  L.  ed.  238:  Stockton  v.  Baltimore  d  S.  Y. 
R.  Co.  1  Inters.  Com.  Rep.  411,  32  Fed.  ». 
Congress  has  power  to  order  oKstruetiuns 
to  l)e  placi^I  in  the  navigable  waters  of  the 
Cniled  States.  It  may  build  lighthou-ifs  in 
the  Ix'd  of  the  strwira.  It  may  const  ruol  jet- 
tie^. 

Cihmni  V.  Philadelphia,  3  Wall.  724,  18  U 

ed.  IMh  .s'oH//i  Carolina  v.  ihnjryia,  93  C  S. 

4,   23   L.   ed.   782;    Pensacola   Tcleg.   Co,   v. 

Wvsttrn  I  .  Teleg.  Co.  00  U.  S.  1.  24  L.  ed. 

708. 

All  navigable  waters  are  under  the  c*mtrol 
of  tlie  United  SUitx^s  for  the  puriiOiMf  of  reg- 
ulating and  improving  navigiition.  and  al- 
though the  title  to  the  shore  and  submerged 
soil  is  in  the  v:irious  stiites  and  individual 
owner.-a  under  them,  it  is  always  siibjeii.  to 
the  servitude  in  respect  of  navigation  cre- 
ated in  fa\or  of  the  Federal  government  by 
thf  Constitution. 

(iihson  V.  I'nited  Sfatcfi,  100  U.  S.  209.  41 
L.  ed.  !>0t;.  17  Sup.  Ct.  Rep.  578. 

The  cinuit  court  had  no  juri-^diction. 
/////  V.    I'nitrd  Slates.   140   C.   S.   593.  S7 
L.  «h1.  802,  13  Sup.  (n.  Rep.  1011 :  Schillingn 
V.   r  hi  led  States.    155  C.   S.    103,   39   L.  ed. 
lOS,  !.'>  Sup.  Ct.  Rep.  85. 

Whati'ver  exclude:*  all  ideii  of  a  contract 
excludes  at  the  same  time  a  remedy  which 
cjin  spring  from  contract  only,  which  atTirms 
it,  and  set»ks  its  enforcement. 

Lloyd  V.  Hovph.  1  How.  153,  11  L.  ed.  83. 
The  doctrine  of  u-aiver  of  tort  is  simply  a 
question  of  the  election  of  remedies. 

K<Mner,  Qua.<i  Contracts,  pp.  155>-I6l ;  .Vo- 

ti4nial  Trust  Co.  v.  (Sleason,  77   N.  Y.  400: 

Cnited  Stairs  v.  Great  Falls  Mfg.  Co.   112 

V.  S.  <m7.  28  L.  ed.  850.  5  Sup.  Ct.  Rep.  30G: 

I  Great  Falls  Mfif.  Co.  v.  Garland,  124  U.  S. 

I  507.  31  L.  ed.  532.  8  Sup.  Ct.  Kep.  031. 

I      The  title  and  rights  of  riparian  or  littoral 

proprietors    in    the    soil    below    high-water 

mark  of  navigable  waters  are  governed  by 

llu'  h»cal  laws  of  tlie  .several  states.  subj«>^ 

'  to  t.lu'  rights  granted  to  tlie  Unitinl  States  by 

'  the  Constitution 

188  v.  8. 


1902. 


United  States  v.  Ltnah. 


Hardin  v.  Jordan,  140  V.  S.  371,  35  L.  ed. 
428,  11  Sup.  rt.  Rep.  80S,  838:  Hobokcn  v. 
Pennsylvania  R.  Co.  124  V.  S.  «88,  31  L.  <(1. 
651,  8  Sup.  Ct.  Rep.  643:  f*copJc  v.  \nr 
York  rf  H.  I.  Ferry  To.  HH  N.  V.  71:  fUhiohS 
C.  R,  Co.  V.  Illinois,  U(\  V.  S.  387.  3(5  L.  od. 
1018,  13  Sup.  Ct.  Rep.  110. 

The  soil  under  navig-able  waters  being  held 
by  the  people  of  the  state  in  trust  for  the 
common  use  and  as  a  portion  of  their  inher- 
ent sovereignty,  any  act  of  l<\'4:i  slat  ion  eon- 
ccrning  their  use  atfo<'ts  the  jjuhlic  welfare. 
It  is  therefore  appropriately  within  the  ex- 
ercise of  the  polii-e  power  of  the  state. 

Illinois  (\  R.  Co.  v.  Illinois.  140  U.  S.  4r>n. 
3C  L.  cd.  1045,  13  Sup.  Ct,  Uvp.  110.  See 
also  McCrvmly  v.  Virginia,  04  U.  S.  3!)1,  24 
Led.  248;  Pollard  v.  Ilayan,  3  How.  212,  11 
Led.  505;  Boston  v.  Lrcraw,  17  How.  420, 
15  L.  ed.  IIH;  (Unn.  V.  CharUatfui  n,  1  Pick. 
ISO,  11  Am.  Deo.  101;  Com.  v.  Mytr,  7  Cush. 
iVi:  Ituiullc  V.  Ddairuic  d  U.  Canal  Co.  14 
How.  80,  14  L.  ed.  335;  Fisher  v.  Ilahlrman, 
20  How.  ISO.  15  L.  ed.  870;  Phear,  Hi«»lits  of 
Water.  52,  53. 

J/'*.  J.  P.  Kennedy  Bryan  argued  the 
cause  and  filed  a  brief  for  defendants  in  er- 
ror: 

The  backing  up  of  water,  destroying  land, 
i-1  a  taking. 

l^UmpiUy  V.  Grcfn  Hay  d  M.  Canal  Co.  13 
Wall.  I0(i,  20  L.  ed.  557:  Soitlmn  Transp. 
('".  V.  Chicayo,  i)!>  U.  S.  (i35,  25  L.  rd.  33U : 
^liqiU'r  V.  Kansas,  123  {  .  S.  0()7,  31  L.  ed. 
212.  8  Sup.  Ct.  Kep.  273:  Cihsun  v.  Unitcl 
^f(H<.H.  m\  r.  S.  200,  41  L.  e<l.  000,  17  Sup. 
^'t.  Kep.  578:  i<ctanlou  v.  W  hrrhr.  170  C. 
S;  141,  45  I..  e<l.  120,  21  Snp.  Ct.  Rep.  48; 
l^oukanna  Watvr  Foinr  Co.  v.  (J rem  Bay 
<t  1/.  Canal  Co.  142  C.  S.  254.  35  L.  ed.  1004, 
12  Sup.  Ct.  Rep.  173:  Kinq  v.  United  States, 
50  Fed.  n. 

Power  to  regulate  connnerce,  exeveisotl  by 
^on^Tp.ss  in  the  inif»r<)\<Miu»nt  of  a  navigable 
river,  is  subject  to  the  limitations  of  the  5th 
Amendment  to  the  C'-oii'^titution;  and  when 
pnvate  projierty  is  taken  for,  and  in  the 
WiUrso  of,  such  improvements,  just  compen- 
^^'lon  must  [hi  provide<l. 

-^loiionyahrla  \ar.  Co.  v.  United  States, 
148  U.  s.  31-2,  37  L.  ed.  403,  13  Sup.  Ct.  Rej). 
C-2:  Ncranton  v.  Wheeltr,  170  U.  S.  153,  45 
L.  ttl.  133,  21  Sup.  Ct.  Hep.  48.. 

Whether  there  was  any  actual  intention  on 
f"*|  purt  of  the  government  to  take  the  land 
'■^  'niinaterial.  This  question  is  determimnl, 
ox  iiuitter  of  law,  up(m  the  lejjpal  ellcx't  of  the 
"'tiiii.iU*  fnct.s  found.  an<l  not  by  any  arbi- 
^•"•^ry  sUmdard  of  intention  or  nonintention 
®^  the  part  of  tlie  government,  it«  a^nts  or 
oHieers. 

J'umpelly  v.  Orrrn  Bay  ct  M.  Canal  Co.  13 
;>all.  160,20  L.  ed.  557:  Mononqahela  Nav. 
^'<'.  V.  Vniird  States.  148  U.  S.  3i2,  37  L.  ed. 
^^l  13  Sup.  Ct  Rep.  022. 

^n  the  state  of  South  Carolina  the  public 
'•Tist  for  navigation  is  only  in  the  beds  of 
'|vors  below  low  wjiter:  tlie  shore  of  a  tidal 
J'^or  is  gi-antable  to  the  individual  abso- 
Jutely. 

H/i>o/i„  v.  Cainrs,  07   FchI.  290;  State  v. 


; 


0("'iv  Ciiano  Co,  22  S.  C.  83. 
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The  public  trust  for  navigation  does  not 
att4\ch  to  reclaimed  lands  on  the  shore. 

Com.  V.  Alger,  7  Cush.  08;  Shively  v.  Boicl- 
by,  152  U.  S.  19,  38  L.  ed.  338,  14  Sup.  Ct 
Rep.  548;  Boston  v.  Lrcraic,  17  How.  426,  15 
L.  ed.  118;  Richardson  v.  Boston,  19  How. 
20!».  15  L.  ed.  042;  Illinois  C.  R.  Co.  v.  Illi- 
nois, 146  U.  S.  387,  36  L.  ed.  1018,  13  Sup. 
Ct.  Rep.  110;  Hohoken  v.  Pennsylvania  R, 
Co.  124  U.  S.  091,  31  L.  ed.  552,  8  Sup.  Ct. 
Rep.  643;  Ilanford  v.  St.  Paul  d  D.  R.  Co.  43 
Minn.  110,  7  L.  R.  A.  722,  44  N.  W.  1144; 
Miller  V.  Mendcnhall,  43  Minn.  95,  8  L.  R.  A. 
89,44  N.  W.  1141. 

Tlie  United  Stiitee  has  recognized  a  vested 
right,  by  use  and  occupancy  of  the  citizen, 
uj»on  in>provements  in  a  navigable  river. 

Monongahrla  Xav.  Co.  v.  United  States, 
148  U.  S.  312,  37  L.  cd.  463,  13  Sup.  Ct  Rep. 
022:  Scrantan  v.  Wheeler,  179  U.  S.  141,  45 
L.  ed.  120,  21  Sup.  Ct  Rep.  48;  United  States 
V.  Rio  Grande  Dam  d  Irrig.  Co.  174  U.  8. 
000.  43  L.  ed.  1136,  10  Sup.  Ct.  Rep.  770. 

Mr.  ./.  /*.  Kennedy  Bryan,  with  Mr.  Julian 
M  it  eh  ell,  Jr.,  of  counsel  for  defendants  in  er- 
ror in  United  States  v.  Williams,  filed  a  joint 
brief  for  defendants  in  error: 

There  is  an  implied  contract  on  the  part 
of  the  f^overnmont  to  pay  compensation  where 
it  tikes  private  pro|»erty. 

I'unifHtly  V.  Green  Bay  d  M,  Canal  Co.  13 
Wall.  100,  20  L.  ed.  557;  Mugler  v.  Kansas, 
123  V.  S.  Ot>7,  31  L.  ed.  212.  8  Sup.  Ot.  Rep. 
273:  Scranton  v.  Wheeler,  179  U.  S.  153,  45 
L.  ed.  133,  21  Sup.  Ct  Rep.  48;  United  States 
V.  Jones,  100  U.  S.  513,  27  L.  ed.  1015,  3  Sup. 
C^t.  Rej).  340;  Kaukauna  Water  Power  Co,  v. 
Green  liai/  d  M.  Canal  Co.  142  U.  S.  254,  35 
L.  ed.  lt)04,  12  Sup.  CU.  Rep.  173;  Mononga- 
hela  Xar.  Co.  v.  United  States,  148  U.  S. 
312.  37  L.  ed.  403,  13  Sup.  Ct  Rep.  622; 
United  States  v.  Great  Falls  Mfg.  Co.  112 
IJ.  S.  (;45,  28  L.  ed.  840,  5  Sup.  Ct.  Rep.  306; 
Great  Falls  Mfg.  Co.  v.  Garland,  124  U.  S. 
581,  31  L.  ed.  527,  8  Sup.  Ct  Rep.  031. 

The  obli;rji.tioii  that  the  law  imposes  raises 
an  implied  contract. 

Paeifie  Mail  S.  S.  Co.  v.  Joliffe,  2  Wall. 
450,  17  L.  ed.  805. 

Implied  eim tracts  are  such  as  reason  and 
justice  dictate,  and  which,  therefore,  the  law 
presumes  that  every  man  undertakes  to  per- 
form. 

1  Parsons,  Contr.  p.  5. 

Contracts  implied  in  law  are  legal  fictions 
adopted  for  the  purpose  of  enforcing  legal 
duties  by  actions  ex  contractu,  where  no  ac- 
tmvl  oontract  exists,  either  express  or  im- 
plied. In  the  ease  of  a  contract  implied  in 
law,  the  intention  is  disregarded. 

15  Am.  &  Eng.  Enc.  Law,  p.  1078. 

\Vh<«rever  the  defendant  has  converted  the 
proi)erty  of  the  owner  to  his  own  use,  the 
owner  may  either  disaflirm  his  act  and  treat 
him  as  a  wrongdoer,  or  sue  for  trespass,  etc., 
or  artirm  his  acts  and  sue  in  assumpsit. 

Cocley,  Torts,  p.  109. 

Indebitatus  assumpsit  lies  where  the  duty 
is  to  pay  money. 

2  Han'ard  Law  Review%  "The  History  of 
Assmnpsit,"  pp.  04-00. 

An  implied  contract  arises,  by  o^T«kl\ssci  Wl 
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the  law,  out  of  tbe  lawful  taking  by  the  gov- 
ernraeirt  of  private  property  in  the  exercise 
of  the  power  to  regulate  commerce  and 
eminent  domain,  and  the  limitation  thereof. 

United  States  v.  Great  Falls  Mfg.  Co.  112 
U.  S.  «45,  28  L.  ed.  846,  5  Sup.  CL  Rep.  300 ; 
Qreat  Falls  Mfg.  Co.  v.  Garland,  124  U.  S. 
581,  31  L.  ed.  527,  8  Sup.  Ct.  Rep.  631; 
United  States  v.  Jones,  109  U.  S.  513,  27  L. 
ed.  1015,  3  Sup.  Ot.  Rep.  346. 

The  position  of  the  counsel  for  the  govern- 
ment is  in  direct  contradiction  to  the  deci- 
sion of  tliis  court  in  the  Chicago  Lake  Front 
Cases,  146  U.  S.  387,  36  L.  ed.  1018,  13  Sup. 
Ct.  Rep.  110,  in  which  this  court  held  that, 
after  the  reclamation  and  occupation  of 
lands  out  to  the  point  of  navigability  in  the 
lake,  there  was  thereafter  no  trust  in  the 
state,  and  that  the  same  was  private  prop- 
erty, and  that  its  absolute  alienation  was 
consistent  with  the  law  of  the  trust  in  navi- 
gable waters  held  by  the  state  and  the 
United  States. 

Mr.  Justice  Brewer  delivered  the  opin- 
ion of  the  court: 

There  are  three  principal  questions  in 
this  case?  First,  Did  the  circuit  court  have 
jurisdiction?  second.  Was  there  a  taking  of 
tlie  land  within  the  meaning  of  the  5th 
Amendment?  and,  third,  If  there  was  a  tak- 
ing, was  the  government  subject  to  the  obli- 
gation of  making  compensation  therefor? 

Did  the  circuit  court  have  jurisdiction? 
It  may  be  premised  that  this  question  was 
not  raised  in  the  circuit  court,  nor  was  it 
presented  to  this  court  on  the  first  argu- 
ment, but  ottlv  upon  the  reargument.  This 
omission  on  tne  part  of  the  learned  counsel 
for  the  government  is  certainly  suggestive. 
Nevertheless,  as  the  question,  now  for  the 
first  time  presented,  is  one  of  jurisdiction, 
it  must  be  considered  and  determined.  To 
sustain  the  challenge  of  jurisdiction  it  is  in- 
sisted by  the  government  that  there  was  no 
implied  contract,  but  simply  tortious  acts 
on  the  part  of  its  oflicers;  and  Hill  v.  United 
States,  149  U.  S.  593,  37  L.  ed.  862,  13  Sup. 
Ct.  Rep.  1011,  and  Schillinger  v.  United 
Stales,  155  U.  S.  103,  39  L.  ed.  108,  15  Sup. 
Ct.  Kep.  85,  are  relied  upon.  Let  us  see 
wliat  those  cases  were  and  what  they  decid- 
ed. In  the  former  the  plaintiff  sued  to  re- 
cover from  the  United  States  for  the  use 
and  occupation  of  land  for  a  lighthouse. 
The  land  upon  which  the  lighthouse  was 
built  was  submerged  land  in  Chesapeake 
[459]bay.  *The  government  pleaded  that  it  nad  a 
paramount  right  to  the  use  of  the  land,  and 
that  plea  was  demurred  to.  It  was  held 
that  the  circuit  court  had  no  jurisdiction, 
and  in  the  opinion  delivered  by  Mr.  Justice 
Grav  it  wan  said,  after  referring  to  several 
casWs  (pp.  598,  599,  L.  ed.  p.  864,  Sup.  Ct. 
Rep.  p.  1013)  : 

"In  Lang  ford  v.  United  States  [101  U.  S. 
341.  25  L.  ed.  1010],  it  was  accordingly  ad- 
judjjod  that,  when  an  officer  of  the  United 
States  took  and  held  possession  of  land  of 
a  private  citizen,  under  a  claim  that  it  be- 
lonifpd  to  the  government,  the  United  States 
ronld  not  be  charged  upon  an  implied  obli- 
f^tion  to  pay  for  its  use  and  occupation. 
344 


"It  has  since  been  held  that  if  the  United 
States  appropriates  to  a  public  use  land 
whidi  they  admit  to  be  private  property, 
they  may  be  held,  as  upon  an  implied 
contract,  to  pay  its  value  to  the  owner. 
United  States  v.  Great  Falls  Mfg.  Co.  112 
U.  S.  645,  28  L.  ed.  846,  5  Sup.  Ct.  Rep.  306, 
and  124  U.  S.  581,  31  L.  ed.  527,  8  Sup.  Ct. 
Rep.  631.  It  has  likewise  been  held  that 
the  United  States  may  be  sued  in  the  court 
of  claims  for  the  use  of  a  patent  for  an  in- 
vention, the  plaintiff's  right  in  which  thej 
have  acknowledged.  HoHister  v.  Benedict 
d  B.  Mfg.  Co.  113  U.  S.  59,  28  L.  ed.  901,  6 
Sup.  Ct.  Rep.  717;  United  States  v.  Palmer, 
128  U.  S.  262,  32  L.  ed.  442,  9  Sup.  Ct.  Rep. 
104.  But  in  each  of  these  cases  the  title  of 
the  plaintiff  was  admitted,  and  in  none  of 
them  was  any  doubt  thrown  upon  the  cor- 
rectness of  the  decision  in  Longford's  Case. 
See  Schillinger  v.  United  States,  24  Ct  CI. 
278. 

"The  case  at  bar  is  governed  by  Lang- 
ford's  Case.     It  was  not  alleged  in  this  pe- 
tition, nor  admitted  in  the  plea,  that  the 
United    States   had    ever    in   any    way    ac- 
knowledged  any   right  of  property  in  the 
plaintiff  as  against  the  United  States.     Tbe 
plaintiff  asserted  a  title  in  the  land  in  ques- 
tion,  with   the  exclusive  right  of  bai1din<; 
thereon,  and  claimed  damages  of  the  United 
States  for  the   use  and   occupation   of  the 
land  for  a  lighthouse.    The  United  States 
positively   and   precisely  pleaded    that   the 
land   was  submerged   under  the   waters  of 
Chesapeake  bay,  one  of  the  navigable  waters 
of  the  United  States,  and  that  the  United 
States,  ^under  the  law,  for  the  purpose  of  m 
lighthouse,  has  a  paramount  right  to  its  use 
as  against  the  plaintiff  or  any  other  per- 
son;'  and   the   plaintiff   demurred   to   this 
plea," 

In  the  other  case  it  appeared  that  tbe  ar- 
chitect of  the  capitol  contracted  with  O.  W. 
Cook  for  the  laying  of  pavement  in  the  *cap-[ 
itol  grounds.  The  contractor  in  laying  the 
pavement  infringed,  as  petitioners  claimed. 
upon  rights  granted  to  them  by  patent 
Thereafter  this  suit  was  brought,  not 
against  the  party  guilty  of  the  slleMd  in- 
fringement, but  against  the  United  States, 
which  had  accepted  the  pavement  in  tbe  con- 
struction of  which,  as  petitioners  Maimed, 
the  contr&otor  had  infringed  upon  their 
rights.  In  the  opinion  it  was  saia  <p.  170, 
L.  ed.  p.  Ill,  Sup.  Ct  Rep.  p.  87) : 

"Here  the  claimants  never  authorized  the 
use  of  the  patent  right  by  the  government: 
never  consented  to,  but  always  protested 
against  it,  threatening  to  interfere  hf  in- 
junction or  other  proceedings  to  restrain 
such  use.  There  was  no  act  of  Conffrees  in 
terms  directing,  or  even  by  impliemtMn  sog- 
gesting,  the  use  of  the  patent.  No  oflBcer  of 
the  government  directed  its  use,  and  tbe 
contract  which  was  executed  by  Cook  did 
not  name  or  describe  it  There  was  no  rec- 
ognition by  the  government  or  any  of  ita  of- 
ficers of  the  fact  that  in  the  constmetion  of 
the  pavement  there  was  any  use  of  the  pat- 
ent, or  that  any  appropriation  was  b&ag 
made  of  claimant's  property.  Tbe  gORrem* 
ment  proceeded   as  though  it  wsre  aetimr 
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1902.                                              DitnxD  Statxb  v.  Ltrah.  4MM6S 

only  in  tlie  managerocot  of  its  own  property  acUon  ia  the  court  of  clainw  to  recover  tha 

aDd  the   exerdae  ol  ita  own   right*,   and  value  thereof,  and  it  wis  held  that  the  ac- 

without  aoT  trespaM  upon  the  rigbta  of  the  tioD  might  be  maintained,  and  in  the  opln- 

daiinaiitB.    There  waa  do  point  in  the  whole  ion  it  was  said   ( p.  BB6,  L.  ed.  p.  860,  Sup. 

ttanaaction,  from  its  commeDcement  to  its  Ct.  Kep.  p.  310}  : 

eloae,  where  the  minds  of  the  parties  met  or  "It  seems  clear  that  these  property  rigfata 

where  there  was  aq^hing  in  the  semblance  have  beeo   held  and  used  by  the  agents  of 

of  an  agreement.     So,  not  only  does  the  pe-  the   United   States,   under   the   sanction   of 

tition  count  upon  a.  tort,  but  also  the  find-  legislative  eiwct«aeuts  by  Congress;  for  the 

in^s  show  a  tort.     That  i«  the  essential  fact  oppropriation  of  money  specincallv  for  tha 

underlying  the  transaction  and  upon  which  oonstruction  of  the  dam  from  the  'Mary land [46t] 

rests  every  pretense  of  a  right  to  recover,  shore  to  Conn's  island  was,  all  the  circum- 

Tbere  was  no  suggestion  of  a  waiver  of  the  stances  considered,  equivalent  to  an  expresa 

tort  or  a  pretense  of  any  implied  contract  direction   by   the   legislative   and   executiva 

nntil    after   the    decision    of   the   court   of  branches  of  the  government  to  its  officers  to 

daims  that  it  bad  no  jurisdiction  over  an  take  this  particular  property  for  the  publia 

action  to  recover  for  the  tort."  object*  contemplated  Dy  the  scheme  for  aup- 

How  different  is  the  case  at  hart     The  plying  the  capital  of  the  nation  with  whole- 

government  did  not  deny   the  title  of  the  some  water.     The  making  of  the  improve* 

EilaintilTH.     It  averred  in  the  answer  simply  ments  necessarily  involves  the  taking  of  tha 

hat   it  bad  "no  knowled^  or  information  property:  and  if,  for  the  want  of  formal  pro- 

■ufHcient   to   form    a   belief,"   but   did   not  ceedings  for  its  condemnation  to  public  uia, 

couple  such  averment  with  any  denial,  nor  the  claimant  was  entitled,  at  the  besinning 

did  it  pretend  that  it  owned  the  property  or  of  the  work,  to  have  the  agents  of  the  gov- 

had  a  paramount  proprietary  right  to  ita  emment  enjoined  from  prosecuting  it  until 

possession.     It    did    not    put   in    issue    the  provision  was   made   for   securing,   in   soma 

question  of  title,  but  rested  upon  a  denial  way,  payment  of  the  compensation  required 

[Ml]that  the  acts  itn  onicers  'had  done  by  its  di-  by   the   Constitution — upon   which   question 

rection  had  overflowed  the  land  and  wrought  we  express  no  opinion~-there  is  no  sound 

the  injury  aa  alleged,  or  that  such  overflow  reason   why  the  claimant  might  not  waive 

and  injury  created  an  implied  ccmtract,  and  that   right,  and,  electing  to  re^d  the  ac- 

»iao  upon  the  Iwr  of  tbe  statute  of  limita-  tion  of  the  government  as  a  taking  under  ita 

licHia     Nowhere  in  the  record  did  it  set  up  sovereign  right  of  eminent  d<Hnain,  demand 

anr   title   to   tbe   property   antagonistic   to  just  compenBation.     Kohl  v.  United  Statet, 

that   claimed   by  the   plaintiffs.     It   simply  91   U.  S.   367,  374,  23  L.  ed.  440,  452.     In 

iJenied  responsibility  (or  what  it  had  caused  that  view  we  are  of  opinion  that  the  United 

to  he  done,  and  pleaded  that  if  it  bad  ever  States,  having  by  its  agents,  proceeding  un- 

been  liable,  tbe  statute  of  limitations  bad  der   the   authority   of   an   act   of   Congress, 

worked    a   bar.    No   officer   of   tbe   govern-  talien  the  property  of  the  claimant  for  pul>- 

ment.  aa  in  tbe  Longford  Case,  claimed  that  lie  use.  are  under  an  oblifcation,  imposed  hj 

'the  property  found  by  the  court  to  be  the  the    Constitution,     to    make    compensation, 

property   of  tbe   plaintifTa  belonged   to   the  The  law  will  imply  a  promise  to  make  tba 

fm-emment.     While    there    was    no    formal  required   compensation,   where   property,   to 

admisaion  of  record  that  the  land  belonged  which   the   goi-ernment   asserts   no   title,   Is 

io  the   plaintiiTs,  the  case   was  tried  alone  taken,  pursuant  to  sn  act  of  Congress,  ■■ 

upon  the  theory  that  the  goverimient  could  privatA   property   to   be   applied   for   public 

mot   he   held    responsible   for    what    it   had  uses.     Such  an  implication  being  conHistent 

Jone.     It  did   not  repudiate  the  actions  of  „ith  the  constitutional  duty  of  the  govem- 

its  ofReers  and  agenbi.  but  on  tbe  contrary  n^„t,  as  well  as  with  common  justice,  tba 

in  terms  admitted   that  they  acted   by  au-  claimant's  cause  of  action  is  one  that  arises 

thonty  of  Congress,  and  that  all  that  they  „„t  ^f  j„  U^  contract,  within  the  meaning 

^Id  WW  lawfully  done      So  that  .(  the  over-  ^,   ^^e   statute    which   confers   jurisdicUoS 

flow  and  destruction  of  this  property  was, j, i  _,  .,  ■_    _•      n  _    i     _j  j 

■s  we  «hall  presently  inquire,  a  Uki^  and  'I""*  **■*  "^"^  of  claims  of  actions  foundrf 

•npropriatioi  within  the  scope  of  the  Bth  "P""  ""?  '^°'*V^"'J',t'^rf'?,"  ''?P''«J'„"»* 

AiienSment  to  the  Constituti'on,  the  juris-  the  government  of  the  United  States' » 

dictional  question  now  presented  is  whether  ,/?  ^J^f  *  '^?"*  "'S-  <^°-  '■  f,"V-  Oe».  124 

«K.h    appropriation,   directed   by   Congress.  "    ^-  581.  «"6  f^om    Great  FalU  Mfg.  Co   r. 

created  an  implied  contract  on  the  part  of  darland,  31  L.  ed.  627,  8  Sup.  Ct   Rep.  631, 

the  government  to  pay  (or  the  value  of  tbe  =>"  "rt'o".  wh'ob,  like  the  preceding,  grew 

property  so  appropriated.     Let  us  see  what  <"''  <>'  provisions  made  by  Congress  to  sup- 

this  cofirt  has  decided.     In  United  Blatei  v.  ply  water  to  the  city  of  Washington,  and  in 

nreat  Falls  Mfg.  Co.  112  U.  S.  645.  28  L.  ed.  which  tbe  relief  Bought  was  tbe  removal  ol 

846.  a   Sup.  Ct.  Rep.   306,  Congress  having  »11    structures    on    the    premises,    or    if    it 

made  an  appropriation  therefor,  a  dam  was  should  appear  that  the  property  had  been 

constructed    acroes   the    Potomap   with    the  lc([ally  condemned,  the  framing  of  an  issue, 

riew  of  Bupplving  the  city  of  Washington  triable  by  jury,  to  asccrtoin  the  plaintiff'a 

with    water.     In   the   construction   of   such  ■lamages,  and   a  judgment  for  tbe   amount 

dsm  certain  lanils  belonging  to  the  ptainlifT  thereof,  it  waa  said,  referring  to  the  *can-[46S] 

were  taken,  .ilthougb   such   Innd"  were   not  tention   that  there  were  certain  defects  in 

by  the  act  of  Congrefls  speciflcalty  ordered  the    proceedings   taken    by   the   goi-errment 

to  he   taken.     The   property   w   taken   not  (p.  SB7.  L.  ed.  p.  532.  Sup.  Ct.  Rep.  p.  637) : 

tiaviar  bwn  paid  for.  plaintiff  brought  this  "Rven  if  the  Secretory's  survey  and  map, 

\K  V.  S.  548 
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and  the  publication  of  the  Attorney  Gener- 
al's notice  did  not,  in  strict  law,  justify 
the  former  in  taking  possession  of  the  land 
and  water  rights  in  question,  it  was  compe- 
tent for  the  company  to  waive  the  tort,  and 
proceed  asainst  the  United  States,  as  upon 
an  implied  contract,  it  appearing,  as  it  docs 
here,  that  the  government  recognizes  and  re- 
tains the  possession  taken  in  its  behalf  for 
the  public  purposes  indicated  in  the  act  un- 
der which  its  officers  have  proceeded.** 

In  Holliater  v.  Benedict  d  B.  Mfg.  Co.  113 
U.  8.  59,  28  L.  ed.  901,  5  Sup.  Ct.  Rep.  717, 
an  action  by  the  assignees  of  a  patent 
against  a  United  States  collector  for  in- 
fringement, the  law  is  thus  8tat<^d  (p.  67, 
L.  ed.  p.  904,  Sup.  Ct.  Rep.  p.  721 ) : 

"If  the  right  of  the  patentee  was  acknowl- 
edged, and,  without  his  consent,  an  officer 
of  the  government,  acting  under  legislative 
authority,  made  use  of  the  invention  in  the 
discharge  of  his  official  duties,  it  would 
seem  to  be  a  clear  case  of  the  exercise  of  the 
right  of  eminent  domain,  upon  which  the 
law  would  imply  a  promiw  of  compensa- 
tion, an  action  on  which  would  lie  within 
the  jurisdiction  of  the  court  of  claims,  such 
as  was  entertained  and  sanctioned  in  the  > 
case  of  United  States  v.  Great  Falls  Mfg.  \ 
Co.  112  U.  S.  646,  28  L.  ed.  846,  5  Sup.  Ct. 
Rep.  306." 

In  United  States  v.  Palmer,  128  U.  S.  262, 
32  L.  ed.  442,  9  Sup.  Ct.  Rep.  104,  an  ac- 
tion in  the  court  of  claims  by  a  patentee 
against  the  government  to  recover  upon  an 
implied  contract  for  the  use  of  the  patented 
invention,  it  appeared  that  the  petitioner 
was  the  patentee  of  certain  improvements  in 
infantry  equipments  which  were  adopted  by 
the  Secretary  of  War  as  a  part  of  the  equip- 
ment of  the  infantry  soldiers  of  the  United 
States,  and,  sustaining  the  jurisdiction  of 
the  court  of  claims,  it  was  said  (p.  269,  L. 
ed.  p.  444,  Sup.  Ct.  Rep.  p.  105) : 

•*No  tort  was  committed  or  claimed  to 
have  been  committed.  The  government 
used  the  claimant's  improvements  with  his 
consent;  and,  certainly,  with  the  expecta- 
tion on  his  part  of  receiving  a  reasonable 
compensation  for  the  license.  This  is  not  a 
claim  for  an  infringement,  but  a  claim  of 
compensation  for  an  authorized  use — two 
[464] things  totally  distinct  in  the  law.  as  •dis- 
tinct as  trespass  on  lands  is  from  use  and 
occupation  under  a  lease." 

In  United  States  v.  Berdan  Fire- Arms 
Mfg.  Co.  166  U.  S.  552,  30  T>.  ed.  630,  15 
Sup.  Ct.  Rep.  420,  a  judgment  of  the  court 
of  claims  against  the  United  States  on  an 
implied  contract  for  the  use  of  an  improve- 
ment in  breech-loading  firearms  was  sus- 
tained, although  there  was  no  act  of  Con- 
gress expressly  directing  the  use  of  such  im- 
prm'cment.  In  the  opinion  it  was  said  (p. 
567,  L.  ed.  p.  535,  Sup.  Ct.  Rep.  p.  424) : 

••While  the  findings  are  not  so  specific  and 
emphatic  as  to  the  assent  of  the  government 
to  the  terms  of  any  contract,  yet  we  think 
thev  are  sufficient.  Tliere  was  certainlv  no 
denial  of  the  patentee's  rights  to  the  inven- 
tion: no  assertion  on  the  part  of  the  gov- 
ernment that  the  patent  wns  wrongfully  i<«- 
8ued ;  no  claim  of  a  right  to  use  the  in^xn- 
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tion  regardless  of  the  patent;  no 
of  all  claims  of  the  patentee,  and  no  use,  in 
spite  of  protest  or  remonstrance.  N^gm« 
tively,  at  least,  the  findings  are  clear.  Tbm 
government  used  the  invention  with  the  con- 
sent and  express  permission  of  the  owner, 
and  it  did  not,  while  so  using  it,  repudiate 
the  title  of  such  owner." 

And  then,  after  quoting  from  several  of 
the  findings,  it  was  added  (p.  569,  L.  ed. 
636,  Sup.  Ct.  Rep.  p.  425)  : 

"The  import  of  these  findings  is  thie: 
That  the  officers  of  the  government,  charged 
specially  with  the  duty  of  superintendiog 
tlie  manufacture  of  muskets,  regarded  Ber- 
dan as  the  inventor  of  this  extractor  ejeet- 
or ;  that  the  difference  between  the  spiral  and 
fiat  spring  was  an  immaterial  difference; 
that,  therefore,  they  were  using  in  the 
Springfield  musket  Berdan's  invention ;  that 
they  used  it  with  his  permission  as  well  as 
that  of  his  assignee,  the  petitioner,  and  that 
they  used  it  with  the  understanding  that 
the  government  would  pay  for  s»ich  use  as 
for  other  private  property  which  it  might 
take,  and  this,  although  they  did  not  believe 
themselves  to  have  authority  to  agree  upon 
the  price." 

The  rule  dcducihle  from  these  cases  ia 
that  when  the  government  appropriatea 
property  which  it  does  not  claim  as  itr*  own, 
it  docs  so  under  an  implied  contract  that  it 
will  pay  the  vahie  of  the  property  it  so  ap- 
propriates. It  is  ejirnestly  contended  in  ar- 
gument that  the  government  had  a  right  to 
appropriate  this  property.  *This  may  l>e[< 
conceded,  but  there  is  a  vast  diffei-ence  be- 
tween a  proprietary,  and  a  governmental, 
right.  When  the  government  owns  proper- 
ty, or  claims  to  own  it.  it  deals  with  it  as 
owner  and  by  virtue  of  its  ownership,  and 
if  an  officer  of  the  government  takes  poa- 
ses«»ion  of  property  under  the  claim  that  it 
belongs  to  the  government  (when  in  fact  it 
does  not),  that  may  well  be  considered  a 
tortious  act  on  his  part,  for  there  can  be  no 
implication  of  an  intent  on  the  part  of  the 
government  to  pay  for  that  which  it  claims 
to  own.  Very  different  from  this  proprie- 
tary right  of  the  government  in  Yespect  te 
property  which  it  owns  is  its  governmental 
right  to  appropriate  the  property  of  indi- 
riduals.  All  private  property  is  held  sub- 
ject to  the  necessities  of  go>'ernment.  The 
right  of  eminent  domain  underlies  all  such 
rights  of  property.  The  government  may 
take  personal  or  real  property  whenever  m 
necessities,  or  the  exigencies  of  the  occasion, 
demand.  So,  the  contention  that  the  gor- 
ernment  had  a  paramount  right  to  appro- 
priate this  property  may  be  conceded,  hot 
the  Constitution  in  the  5th  Amendment 
guarantees  that  when  this  governmental 
right  of  appropriation — ^this  asserted  para- 
mount right — IS  exercised  it  shall  be  al^ 
tended  by  compensation. 

The  government  may  take  real  estate  for 
a  postofilce.  a  courthou.se.  a  fortification,  or 
a  hi«;lnv;»y:  or  in  time  of  war  it  may  tal» 
merrhant  vc-^^els  and  make  them  part  oC  it« 
nnvnl  force,  l^it  can  this  be  done  withont 
an  obligation  to  pay  for  the  value  of  that 
which  is  so  taken  and  appropriated?  Wben- 
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in  the  exercise  of  its  governmental 
rights  it  takes  property  the  ownership  of 
which  it  concedes  to  be  in  an  individual,  it 
impliedly  promises  to  pay  therefor.  Such 
is  the  import  of  the  cases  cited  as  well  as  of 
many  others. 

The  action  which  was  taken,  resulting  in 
the  overflow  and  injury  to  these  plaintiffs, 
is  not  to  be  regarded  as  the  personal  act  of 
the  ofScers.  but  as  the  act  of  the  govern- 
ment   That  which  the  officers  did  is  admit- 
ted by  the  answer  to  have  been  done  by  au- 
thority of   the   government,   and   although 
there  may  have  been  no  specific  act  of  Con- 
gress  directing  the  appropriation  of    thia 
property  of  the  plaintiffs,  yet  if  that  which 
the  officers  of  the  government  did,  acting  un- 
■''*r  its  (iirrction,  resultc<l  in  an  appropria- 
[466]tion.  •it  is  to  be  treated  as  the  act  of  the  gov- 
emmcat.     South  Carolina  v.  Georgia,  03  U. 
S.  4,  13,  23  L.  ed.  782,  784;  Wisconsin  v.  Du- 
lutKm  U.   S.   379,  24   L.  ed.   0C8;    United 
States  v.  Great  Falls  Mfg.  Co,  112  U.  S.  645, 

22  L  ed.  846,  5  Sup.  Ct.  Rep.  300. 
Congress  for  many  successive  terms  appro- 
priated money  for  the  improvement  of  the 
Savannah   r\\r\.     21    Stat,   at   L.   470,  480, 
chap.  130;  22  Stat,  at  L.  104,  200, chap.  376; 

23  Stat,  at  L.  140,  chap.  22»;  24  Stat,  at  L. 
321,  331.  chap.  929 ;  25  Stat,  at  L.  413,  chap. 
860;-2(i  SUt.  at  L.  442,  chap.  907;  27  SUt. 
at  L.  101,  chap.  158;  28  Stat,  at  L.  351, 
chap.  209.  These  appropriations  were  in 
tW  river  and  harbor  hills,  and  wore  jjoncrany 
of  «o  iniu'h  money  for  improving  the  river, 
hnt  some  deserve  special  mention.  Thus,  in 
21  J^tat.  at  L.  470.  chap.  130,  it  was  provi<lofl 
that 'one  thousand  dollars  may  be  applied  to 
P*>mpnt  of  damages  for  land  taken  for  wid- 
ening the  channel  opposite  Savannah.'*     In 

24  Stat,  at  L.  331.  chap.  920.  the  Secretary 
®'  War  was  directed  to  cause  a  survey  to  be 
"**de  of  the  "Savannah  river  from  cross  tides 
*hove  Savannah  to  the  bar.  with  a  view  to 
'Staining  twenty-eight  feet  of  water  in  the 
<^J^annel."     llie  appropriation  in  tlir  2.1  Stat. 
®^  L.  413.  chap.  800.  was  for  the  improve- 
'"*'Jt  of  the  river,  "completing  the  present 
P''^jeet  and  commencing  the  extended  pro- 
ject contained  in  the  report  of  engineer  for 
y^T  ending  June  30,   1887.''     And   by  the 
f^nio  statute,  431,  among  the  matters  re- 
ferno<i  to  the  Secretary  of  War  for  survey 
j^'^d  examination  was  "whether  the  damage 
^®  tho  Verzenobie  freshet  bank  in  1887  was 
^*'«ed    by   the    work    at   cross    tides,    and 
whether  the  maintenance  of  said  bank  is  es- 
^'f  tial  to  the  success  of  the  work  at  cross 
*^'^^.  and  what  will  be  the  cost  of  so  con- 
^'tr noting  said  bank  as  to  confine  the  water 
o*  »Miid  river  to  its  bed."     Tlie  report  of  the 
<*^'Rineers  for  the  year  1887,  referred  to  in 
the  section   above  quoteil.  shows  that  part 
**'  the  work  which  was  Inking  done  by  the 
K^^vornmont  was  in  the  con**trn<*tion  of  train- 
"\R  vv:ill».   and    wing   dams.    l)y    which    the 
wullli  of  the  water  way  was  rtMlnred. 

l*'«rthcT,  the  same  vear  (2.^>  Stat,  at  L. 
^^- chap.  104,  U.  S.  Conip.  Stat.  1001,  p. 
•^"*~">).  an  act  was  pas<*ed.  entitled  "An  Act 
*/>  Facilitate  the  Prosecution  of  Works  Pro- 
jf^tcd  for  the  Improvement  of  Rivers  and 
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Harbors,"  which  authorized  the  Secretary  of 
War  to  commence  proceedings  "for  the  ac- 
quirement by  condemnation  of  any  land, 
right  of  way,  or  material  needed  to  enable 
him  to  maintain,  operate,  or  prosecute  worlu 
for  the  improvement  of  rivers  and  harbors 
for  which  provision  *ha8  been  made  by  law; [467] 
.  .  .  provided,  however, '  that  when  tlie 
owner  of  such  land,  right  of  way,  or  mate- 
rial shall  fix  a  price  for  the  same,  which,  in 
the  opinion  of  the  Secretary  of  War,  shall 
be  reasonable,  he  may  purchase  the  same  at 
such  price  without  further  delay.** 

Thus,  beyond  the  elTect  of  the  admission 
in  the  answer,  and  beyond  the  presumption 
of  knowledge  which  attends  the  action  of 
all  legislative  bodies,  it  affirmatively  ap- 
pears, not  only  that  Congress  was  making 
appropriations  from  year  to  year  for  the 
improvement  of  the  river,  but  also  that  it 
had  express  notice  of  damage  to  the  banks 
along  this  ver^  plantation;  that  the  works 
which  were  being  done  by  the  engineers  had 
in  view  the  narrowing  of  the  width  of  the 
water  way;  that  land  would  be  damaj^  as 
the  result  of  those  works«  and  that  it  au- 
thorized the  Secretary  of  War  to  take  pro- 
ceedings in  eminent  domain  to  acquire  the 
land,  right  of  way,  and  material  which 
might  be  necessary  for  maintaining,  oper- 
ating, or  prosecuting  w^orks  of  river  im- 
provement, or,  if  the  price  could  be  agreed 
upon,  to  purchase  the  same. 

This  brings  the  case  directly  within  the 
scope  of  the  decision  in  United  fitates  v. 
Great  FnUs  Mfg.  Co.  112  U.  S.  045,  22  L. 
ed.  846.  5  Sup.  Ct.  Rep.  .300,  where,  as  here, 
there  was  no  direction  to  take  the  particu- 
lar property,  but  a  direction  to  do  that 
which  resulted  in  a  taking,  and  it  was  held 
that  the  owner  might  waive  the  right  to  in- 
sist on  condemnation  proceedings,  and  sue 
to  recover  the  value. 

Tt  does  not  appear  that  the  plaintiffs  took 
any  action  to  stop  the  work  done  by  the  gov- 
ernment, or  protested  against  it.  Their  in- 
action and  silence  amount  to  an  acquies- 
cence— an  assent  to  the  appropriation  by 
the  government.  In  this  respect  the  case  is 
not  dissimilar  to  that  of  a  landowner  who, 
knowing  that  a  railroad  company  has  en- 
tered upon  his  land  and  is  engaged  in  con- 
structing its  road  without  having  complied 
with  the  statute  in  respect  to  condemnation, 
is  estopped  from  thereafter  maintaining 
either  trespass  or  ejectment,  but  is  limited 
to  a  recovery  of  compensation.  Roberts  v. 
Northern  /'.  li.  To.  158  U.  S.  1,  11,  39  L.  ed. 
873.  15  Sup.  Ct.  Rep.  750;  Northern  P.  R. 
Co.  V.  t^mith,  171  U.  S.  200,  43  L.  ed.  1.57,  18 
Sup.  (!t.  Rep.  704,  and  cases  cited  in  the 
opinif»n. 

The  case,  therefore,  amounts  to  this: 
The  plaintifTs  alleged  •that  they  were  the[468] 
owners  of  certain  real  estate  bordering  on 
the  Savannah  river;  that  the  government, 
in  the  exercise  of  its  ])owers  of  eniinejit  do- 
main and  regulation  of  connnerce.  tlirough 
ofTu'ers  and  agents  duly  em  powered  thereto 
by  a(ts  of  Congress,  jilaced  dams,  training 
walls,  and  other  obstructions  in  the  river  in 
such  manner  as  to  hinder  its  natural  flow 
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and  to  rftiae  its  watera  ea  as  to  overflow  thi 
laud  of  plaintifTa,  and  overflow  it  to  such  ai 
extent  as  to  cause  a  total  destruction  of  it: 
Talue.  The  government,  not  denying  Ihi 
ownership  of  plaintiffs,  admitted  that  thi 
work  which  was  done  by  their  (^cera  Bn< 
agents  was  done  by  authority  of  Congress 
but  denied  that  those  works  had  producei 
the  alleged  injury  and  destruction.  We  an 
of  opinion  that  under  these  pleadings  anc 
the  issues  raised  thereby  the  circuit  couri 
had  jurisdiction  to  inquire  whether  the  acti 
done  by  the  officers  of  the  United  States  un 
der  the  direction  of  Congieas  had  reiiultei 
in  such  an  overtlow  and  injury  of  the  plain 
tiflia  land  as  to  render  it  absolutely  value 
lese,  and  if  thereby  the  property  uas,  in  con 
templntion  of  law,  tukun  and  uppiopriatei 
by  the  government,  to  leiidui'  jud)jtuen1 
against  it  tor  the  value  of  tlie  propeity  « 
taken  and  appropriated. 

Was  there  a  taking!  There  was  no  pro 
ceeding  in  condciii nation  instituted  by  tht 
government,  no  attempt  in  lerma  to  taki 
and  appropriate  the  title.  There  was  nt 
adjudication  tliat  the  fee  had  passed  from 
the  landowner  to  the  government,  and  it 
cither  of  these  be  an  essential  elenient  in  tht 
taking  of  lands,  within  the  scope  of  the  Stii 
Amendment,  there  was  no  taking. 

Some  question  is  made  as  to  the  meaning 
of  the  findings.  It  appears  from  the  6th 
finding,  as  nnicnded,  that  a  largo  portion  of 
the  land  flooded  was  in  its  natural  condition 
between  high -water  mark  and  low- water 
mark,  and  was  subject  to  overflow  as  the 
water  passed  from  one  stage  to  the  other; 
thnt  this  natural  overflow  was  stopped  by 
an  embankment,  and  in  lieu  thereof,  by 
mcnns  of  flood  gates,  the  land  was  flooded 
and  drained  at  the  will  of  the  owner-  From 
this  it  is  contended  that  the  only  result  of 
the  raining  of  the  level  of  the  river  by  the 
government  works  wns  to  takp  away  the 
postsihility  of  drainaRp.  But  finding"  IX. 
[469JHnd  X.  show  that,  both  by  seepage  and  *per- 
enlation  through  the  embnnkment,  and  an 
actual  flowing  upon  the  plantation  above  the 
ohstrnction.  the  water  has  been  raised  in  the 
plnntntion  about  18  inches;  that  it  is  im- 
poflFiibJe  to  remove  this  overflow  of  wat«r, 
and,  as  a  consequence,  the  property  has  be- 
come an  irreclaimable  bog,  unflt  for  the  pur- 
pose of  rice  culture  or  any  other  known  ag- 
riculture, and  deprived  of  all  value.  It  is 
clear  from  these  findings  that  what  was  a 
valuable  rice  plantation  has  been  perma- 
nently flooded,  wholly  destroyed  in  value, 
and  turned  into  an  irreclaimable  bog;  and 
this  as  the  necessary  result  of  the  work 
which  the  government  has  undertaken. 
Doet  this  amount  to  a  taking!  The  case  of 
P«inprHv  v.  Green  Bay  <E  If.  ConaJ  Co.  13 
Wnll.  166,  20  L.  ed.  5ST,  answers  this  ques- 
tion in  the  affirmative.  And  on  the  argu- 
ment  it  was  conceded  by  the  learned  counsel 
for  the  government  (and  properly  conceded 
in  view  of  the  findings)  that  so  far  as  re- 
spnti  the  mere  matter  of  overflow  and  in- 
jury Ihrrp  wat  no  ^ubstiintial  distinftion 
between  the  two  canes.  In  that  case  the 
Green  Hbv  Company,  as  authorized  by  stat- 
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overflowed  and  rendered  practical^  uaelMM 
to  him.  There,  aa  here,  no  proceedings  had 
been  taken  'to  formally  condemn  the  land. 
Referring  to  thia  it  was  said  (p.  177,  L.  ti, 
p.  560)  : 

"The  argument  of  the  defendant  la  that 
there  is  no  faking  of  the  land  within  Am 
meaning  of  the  constitutional  proviaion, 
and  that  the  damage  is  a  consequential  re- 
sult of  such  use  of  a  navigable  stream  a«  th« 
government  had  a  right  to  for  the  impro««- 
ment  of  its  navigation. 

"It  would  be  a  very  curious  and  unsatis- 
factory result,  if  in  construing  a  proviaioa 
of  constitutional  law,  always  understood  to 
have  been  adopted  for  protection  and  aeca* 
rity  to  the  righta  of  the  individual  m 
against  the  government,  and  which  has  n- 
ceived  the  commendation  of  juriati,  states- 
men, and  commentators  as  placing  the  inafe 
principlps  of  the  common  law  on  that  sub- 
jeet  beyond  the  power  of  ordinary  lepsl*- 
tion  to  change  or  control  them,  it  aholl  be 
held  that  if  the  government  refrains  front 
the  absolute  conversion  of  real  proper^  to 
the  uses  of  the  public,  it  can  destroy  its 
value  entirely,  can  inflict  irreparable  and 
permanent  injury  to  any  extent;  can,  in  ef- 
fect, subject  it  to  •total  destruction  withont(fl 
making  any  compensatior,  because,  in  the 
narrowest  sense  of  that  word,  it  is  not  faJtea 
for  the  public  use.  Siich  a  construcUon 
would  pervert  the  constitutional  prm-ision 
into  a  restriction  upon  the  rights  of  the  citi- 
zen,  as  those  rights  stood  at  the  common 
law,  instead  of  the  government,  and  make  it 
sn  authority  for  invasion  of  private  right 
under  the  pretext  of  the  public  good,  which 
'■"■'  - — '  ■-  the  laws  or  practices  of 


Reference  was  also  made  to  the  case  ol 
Sinnickson  v.  JohnMon,  17  N.  J.  L.  129,  34 
Am.  Dec.  194,  in  respect  to  which  it  was 
mid:  "The  case  is  mainly  valuable  here  a* 
'howing  that  overflowing  land  by  hnckin; 
the  water  on  it  was  considered  as  'taking'  it 
within  the  meaning  of  the  principle " 
Again,  on  page  179.  L.  ed.  p.  681,  it  was 
wid:  "But  there  are  numerous  authorities 
lo  sustain  the  doctrine  that  a  serious  inter- 
ruption to  the  common  and  necessary  iMe 
>f  property  may  be,  in  the  language  of  Mr. 
Angell,  in  his  work  on  Watercourses,  eqniv- 
(lent  to  the  taking  of  it,  and  that  tinder  the 
lonstitutionnl  provisions  it  is  not  neccMsrjr 
;hnt  the  land  should  be  absolutely  taken." 
And  in  a  footnote  the  following  authorities 
*ere  cited:  Anjrell,  Wateirourses,  |  465a,- 
Ivol-rr  v.  A>i£  llaren  &  N.  Co.  14  Goan. 
L4U.  36  Am.  l>c.  477;  Rou<e  v.  Or«iut« 
Hridge  Corp.  21  Pick.  344 ;  Cotial  AppraiMn 
r.  Pftiplc  KW  rel.  Tibbilt,  17  Wend.  B04; 
'jocktnnd  V.  finrlh  Uiaaouri  R.  Co.  31  tlo. 
IRO;  BtevevH  v.  ifirf<jfc«rz  Candt,  12  Ubml 
106. 

It  is  clear  from  these  authorities  that 
vhere  the  government  1^  the  constrnetion 
if  a  dam  or  other  public  works  so  Hoods 
nnds  lielonginc  to  an  individual  as  to  BHb- 
ilantially  dentroy  their  value  tliere  ia  a  t^- 
ing  within  the  scope  of  the  Sth  Amendment. 
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While  the  governmeDt  does  not  directly  pro- 
ceed to  appropriate  the  title,  yet  it  takes 
away  the  use  and  value;  when  that  is  done 
it  is  of  little  consequence  in  whom  the  fee 
nay  be  vested.    Of  course,  it  results  from 
this  that  the  proceeding  must  be  regarded 
as  an  actual  appropriation  of  the  land,  in- 
cluding the  possession,  the  right  of  posses- 
sion, and  the  fee;   and  when  the  amount 
awarded  as  compensation  is  paid,  the  title, 
the  fee,  with  wnatever  rights  may  attach 
thereto-— in  this  case  those  at  least  which 
711belong  to  a  riparian  proprietor — 'pass  to  the 
KH'emment  and  it  becomes  henceforth  the 
luU  owner. 

Passing  to  the  third  question,  it  is  con- 
tended that  what  was  done  by  the  govern- 
ment was  done  in  improving  the  navigabil- 
ity of  a  navigable  river,  thieit  it  is  given  by 
the  Constitution  full  control  over  such  im- 
provements, and  that  if  in  doing  any  work 
therefor  injury  results  to  riparian  proprie- 
tors or  others,  it  is  an  injury  which  is  pure- 
ly consequential,  and  for  which  the  govem- 
nent  is  not  liable.  But  if  any  one  propo- 
mtion  can  be  considered  as  settled  by  the  de- 
cisions of  this  court  it  is  that,  although  in 
the  discharge  of  its  duties  the  government 
may  appropriate  property,  it  cannot  do  so 
without  being  liable  to  the  obligation  cast 
hgr  the  5th  Amendment  of  paying  just  com- 
pensation. 

In  Afonongahela  Nov,  Co,  v.  United  States, 
H8  U.  S.  312,  336,  37  L.  ed.  463,  471,  13 
Sup.  Ct.  Rep.  622,  630,  it  was  said: 

'*But  like  the  other  powers  granted  to 
Congress  by  the  Constitution,  the  power  to 
fcguiate  commerce  is  subject  to  all  the  lim- 
itations imposed  by  such  instrument,  and 
*mong  them  is  that  of  the  5th  Amendment 
^"^  have  heretofore  quoted.  Congress  has 
supreme  control  over  the  regulation  of  com- 
>*^iX!e.  but  if  in  exercising  that  supreme 
control  it  deems  it  necessary  to  take  prl- 
▼»t€  property,  then  it  must  proceed  subject 
^  the  limitations  imposed  by  this  5th 
<^mendment,  and  can  take  only  on  payment 
<>'  just  compensation." 

In  that  case  Congress  had  passed  an  act 
^or  condemning  what  was  known  as  "the 
JPper  lock  and  dam  of  the  Monongahela 
Navigation  Company,"  and  provided  "that 
y^  ^^imating  the  sum  to  be  paid  by  the 
United  States,  the  franchise  of  said  corpo- 
ration to  collect  tolls  should  not  be  consid- 
ered or  estimated/'  but  we  held  that  this 
proviso  was  beyond  the  power  of  Congress; 
that  it  could  not  appropriate  the  property 
^  the  navigation  company  without  paying 
its  full  value,  and  that  a  part  of  that  value 
?>n8isted  in  the  franchise  to  take  tolls.  So 
^  the  recent  case  of  Scranton  v.  Wheeler, 
l'»  U.  S.  141,  153,  45  L.  ed.  126,  133,  21 
°^P;  Ct.  Rep.  48.  53,  we  repeated  the  prop- 
*^tion  in  these  word?: 

"Undoubtedly  compensation  must  be  made 
*  •ecured  to  the  owner  when  that  which  is 
l72jdone  is  to  be  regarded  as  a  taking  *of  pri- 
^•te  property  for  public  use  within  the 
owning  of  the  5th  Amendment  of  the  Con- 
stitution, j«nd,  of  course,  in  its  exercise  of 
tke  power  to  regulate  commerce.  Congress 
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may  not  override  the  provision  that  just 
compensation  must  be  made  when  private 
property  is  taken  for  public  use." 

It  is  true  thi^t  a  majority  of  the  court 
held,  in  that  case,  that  the  destruction  of  ac- 
cess to  land  abutting  on  a  navigable  river 
by  the  construction  bv  Congress  of  a  pier 
on  the  submerged  lands  in  front  of  the  up- 
land was  not  a  takine  of  private  property 
for  public  uses,  but  omy  an  instance  of  con- 
sequential injury  to  the  property  of  the  ri- 
parian owner.  But  the  right  of  compensa- 
tion in  case  of  a  taking  was  conceded. 
There  have  been  many  cases  in  which  a  dis- 
tinction has  been  drawn  between  the  taking 
of  property  for  public  uses  and  a  consequen- 
tial injury  to  such  property,  by  reason  of 
some  public  work.  In  the  one  class  the  law 
implies  a  contract,  a  promise  to  pay  for  the 
property  taken,  which,  if  the  taking  was  by 
the  general  government,  will  uphold  an  ac- 
tion in  the  court  of  claims;  while  in  the 
othei  class  there  is  simply  a  tortious  act  do- 
ing injury,  over  which  the  court  of  claims 
has  no  jurisdiction.  Thus,  in  Northern 
Tranap.  Co.  v.  Chicago,  99  U.  S.  635,  25  L. 
ed.  336,  the  city,  duly  authorized  by  stat- 
ute, constructed  a  tunnel  along  the  line  of 
LaSalle  street  and  under  the  Chicago  river. 
The  company  claimed  that  it  was  deprived 
of  access  to  its  premises  by  and  during  the 
construction.  This  deprivation  was  not 
permanent,  but  continued  only  during  the 
time  necessary  to  complete  the  tunnel,  and 
it  was  held  that  there  was  no  taking  of  the 
property,  but  only  an  injury,  and  that  a 
temporary  injury  thereto.  In  the  course  of 
the  opinion,  after  referring  to  the  Pumpelly 
Case,  13  Wall.  166,  20  L.  ed.  557,  and  Katon 
v.  Boston,  C.  d  M.  R.  Co.  51  N.  H.  504,  12 
Am.  Rep.  147,  we  said  (p.  642,  L.  ed.  p.  338)  : 

"In  those  cases,  it  was  held  that  perma- 
nent flooding  of  private  property  may  be 
regarded  as  a  'taking.'  In  those  cases  there 
was  physical  invasion  of  real  estate  of  the 
private  owner,  and  a  practical  ouster  of  his 
posj9e.s»ion.  But  in  the  present  case,  there 
was  no  such  invasion.  No  entry  wns  made 
upon  the  plaintiffs'  lot.  All  that  was  done 
was  to  render  for  a  time  its  use  more  in- 
ccmvenient." 

•Chicago  v.  Taylor,  125  U.  S.  161,  31  L.[473] 
ed.  638,  8  Sup.  Ct.  Rep.  820.  while  recogniz- 
ing and  reaffirming  the  rule  there  laid  down, 
was  decided  upon  the  ground  that  a  new 
rule  was  established  by  the  Illinois  Consti- 
tution of  1870,  which  provided  that  "private 
property  shall  not  be  taken  or  damaged  for 
public  use  without  just  compensation." 
Montana  Co.  v.  8t.  Louis  Min.  d  Mill.  Co. 
152  U.  S.  160,  38  L.  ed.  398,  14  Sup.  Ct. 
Rep.  506,  held  that  a  mere  order  for  inspec- 
tion of  mining  property  was  not  a  taking 
thereof,  because  all  that  was  done  was  a 
temporary  and  limited  interruption  of  the 
exclusive  use.  Qihson  v.  United  States,  166 
U.  S.  269,  41  L.  ed.  996,  17  Sup.  Ct.  Rep. 
578,  decided  that,  where  by  the  construction 
of  a  dyke  by  the  United  States  in  the  im- 
provement of  the  Ohio  river  the  plaintiff,  a 
riparian  owner,  was  through  the  ;^reater 
part  of  the  gardening  season  deprived  of  the 
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use  of  her  landing  for  the  shipment  of  prod- 
ucts from  and  supplies  to  her  farm,  wnere- 
by  the  value  of  her  farm  was  reduced  $150 
to  $200  per  acre,  there  was  no  taking  of  the 
property,  but  only  a  consequential  injury. 
See  also  Marchnnt  v.  Pennsylvania  It.  Co. 
153  U.  S.  380,  38  L.  ed.  761,  14  Sup.  Ct. 
Rep.  894:  Meyer  v.  Richmond,  172  U.  S.  82, 
43  L.  ed.  374,  19  Sup.  Ct.  Rep.  106.  In  this 
connection  Mills  v.  United  States,  12  L.  R. 
A.  673,  46  Fed.  738,  decided  in  the  district 
court  for  the  southern  district  of  Georgia,  is 
worthy  of  notice  by  reason  of  its  similarity 
in  manv  respects  and  its  clearly  marked 
distinction  in  an  essential  matter.  It  was 
an  action  for  injuries  to  a  rice  plantation  on 
the  banks  of  the  Savannah  river  resulting 
from  works  done  by  the  United  States  in  im* 
proving  the  navigability  of  that  river,  ap- 
parently the  very  improvement  made  by  the 
govcrament  in  the  present  case.  The  condi- 
tion of  the  claimant's  rice  plantation  prior 
to  the  improvement  was  substantially  that 
of  these  plaintiffs'  property,  and  the  lands 
were  drained  by  opening  the  gates  when  the 
river  was  at  low-water  mark.  The  com- 
plaint was  that  the  erection  by  the  govern- 
ment of  what  was  called  the  "cross-tides 
dam,"  running  from  the  upper  end  of 
Hutchinson's  island  to  the  lower  end  of  Ar- 
gyle  island,  cut  off  all  the  flow  of  water 
from  the  stream  connecting  the  front  and 
back  rivers,  raised  both  Die  high  and  low 
water  levels  in  the  front  river,  and  not  only 
destroyed  the  facilities  for  draining  these 
lands  into  the  front  river,  but  rendered  it 
necessary  to  raise  the  levees  around  the  rice 
fields,  to  prevent  flooding  the  fields  at  high 
[474]water.  ♦This,  it  was  allegc?d,  unfitted  the 
lands  for  rice  culture  and  made  it  neces- 
sary that  new  drainage  into  back  river  be 
provided  where  the  water  levels  were  suit- 
able. Obviously,  there  was  no  taking  of  the 
plaintiff's  lands,  but  simply  an  injury  which 
could  be  remedied  at  an  expense  as  alleged 
of  $10,000,  and  the  action  was  one  to  re- 
cover the  amount  of  this  consequential  in- 
jury. The  court  rightfully  held  that  it 
could  not  be  sustained.  Here  there  is  no 
finding,  no  suggestion,  that  by  any  expense 
the  flooding  could  be  averted.  We  may,  of 
courw.  know  that  there  is  theoretically  no 
limit  to  that  which  engineering  skill  may 
accomplish.  We  know  that  vast  tracts 
have  in  different  parts  of  the  world  been  re- 
claimed by  levees  and  other  works,  and  so 
we  may  believe  that  this  flooding  may  be 
prevented,  that  some  day  all  these  sub- 
merged lands  may  be  reclaimed.  But  as  a 
practical  matter,*  and  for  the  purposes  of 
this  case,  we  must,  under  the  findings,  re- 
gard the  lands  in  controversy  as  irreclaim- 
able and  their  value  wholly  and  finally  de- 
nt royed. 

Therefore,  following  the  settled  law  of 
this  court,  we  hold  that  there  has  been  n 
taking  of  the  lands  for  public  use**,  and  that 
the  government  is  under  an  implied  contract 
to  make  jiist  compen.sation  therefor. 
The  judgment  is  affirmed. 

Mr.  Justice  Brown  concurring: 
I  concur  in  the  opinion  of  the  court,  both 
BSD 


with  respect  to  its  jurisdiction  and  the  mer- 
its of  the  case,  but  I  am  unable  to  aeeent 
to  the  ground  upon  which  our  jarisdietioii 
is  rested.  While  I  think  the  overflowing 
of  the  lands  in  controversy  constitutes  a 
taking  within  the  meaning  of  the  5th 
Amendment  to  the  Constitution,  I  see  no 
reason  for  holding  that  there  was  an  im- 
plied contract  to  pay  for  them  within  the 
meaning  of  the  Tucker  act.  The  taking  ap- 
pears to  me  an  ordinary  case  of  trespass  to 
real  estate,  containing  no  element  whaterer 
of  contract.  In  such  case  there  can  be  no 
waiver  of  the  tort.  Jones  v.  Hoar,  5  Pick. 
.285,  Smith  v.  Hatch,  46  N.  H.  146. 

•But  T  think  our  jurisdiction  may  be  sup-[4T 
ported,  irrespective  of  the  question  of  con- 
tract or  tort,  under  that  clause  of  the  Tuck- 
er act  which  vests  the  court  of  claims  with 
jurisdiction  of  "all  claims  founded  upon  the 
Constitution  of  the  United  States  or  any 
law  of  Congress." 

As  we  had  occasion  to  remark  in  Dooley 
V.  United  States,  182  U.  S.  222-224,  45  L. 
ed.  1074,  1078,  21  Sup.  Ct.  Rep.  762,  the  Ist 
section  of  the  Tucker  act  [24  Stat,  at  L.  505, 
chap.  359,  U.  S.  Comp.  Stat.  1901,  p.  752], 
evidently  contemplates  four  distinct  elasses 
of  cases:  (l)Those  founded  upon  the  Con- 
stitution or  any  law  of  Congress,  with  an 
exception  of  pension  cases ;  ( 2 )  cases  found- 
ed upon  a  regulation  of  an  Executive  De- 
partment ;  ( 3 )  cases  of  contract,  express  or 
implied,  with  the  government;  (4)  actiona 
for  damages,  liquidated  or  unliquidated,  in 
cases  not  sounding  in  tort.  The  words  "not 
sounding  in  tort"  are  in  terms  referable 
only  to  the  fourth  class  of  cases. 

In  my  view,  claims  founded  upon  the  Con- 
stitution may  be  prosecuted  in  the  conrt  d 
claims,  whether  sounding  in  contract  or  in 
tort;  and  wherever  the  United  States  mty 
take  proceedings  in  eminent  domain  for  the 
condemnation  of  lands  for  public  use,  the 
owner  of  such  lands  may  seek  relief  in  the 
court  of  claims  if  his  lands  be  taken  with- 
out such  proceedings,  whether  such  taking 
be  tortious  or  by  virtue  of  some  contract, 
express  or  implied,  to  that  effect.  That  the 
case  under  consideration  is  one  of  that  class 
is  made  clear  by  the  act  of  April  24,  1888 
(25  Stat,  at  L.  94,  chap.  194,  U.  8.  Corap. 
Stat.  l!)Ol,  p.  3525),  which  enacts  ''that  the 
Secretary  of  War  may  cause  proceedings  to 
be  instituted,  in  the  name  of  the  United 
States,  in  any  court  having  jurisdiction  of 
such  proceedings,  for  the  acquirement  bj 
condemnation  of  any  land,  right  of  way,  or 
material  needed  to  enable  him  to  maintain, 
operate,  or  prosecute  works  for  the  improv«- 
mrnt  of  rivers  and  harbors  for  which  pro- 
vision has  been  made  by  law;  such  proceed- 
ings to  be  prosecuted  in  accordance  ¥rith  the 
laws  relating  to  suits  for  the  condemnation 
of  property  of  the  states  wherein  the  pro- 
i-wMiincs  mav  be  instituted." 

1  fully  concur  in  the  opinion  of  the  court 
that  'the  government  may  take  real  estate 
for  a  po^^toHice.  a  courthouse,  a  fortificatloa, 
or  a  highway,  or  in  time  of  war  it  may  take 
merchant  vessels  and  make  them  part  of  Its 
naval  force,"  but  this  cannot  ^be  "done  with-C^ 
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out  an     obligation  to  pay  for  the  value  of 
that  which  is  so  taken  and  appropriated." 
I  am  alao  of  opinion  that  whenever  in  the 
•nrciae  of  ita  governmental  riehts  it  takes 
property  the  ownership  of  which  it  concedes 
to  be  in  an  individual,  it  is  bound  to  pay 
therefor,  but  I  do  not  think  that  there  is 
tMy  distinction  between  cases  where  the  gov- 
ernment impliedly  promises  to  pay  by  tak- 
ing property  with  the  assent  of  the  owner, 
and  those  where  it  takes  property  forcibly 
and  agikinst  the  will  of  the  owner.     It  does 
not  seem  reasonable  to  hold  that,  where  the 
iavaaion  of  the  owner's  right  to  property  is 
the  greater,  his  remedy  for  the  recovery  of 
its  value  should  be  less,  and  that  he  should 
be  compelled  to  resort  to  the  tedious  and 
unsatisfactory  method  of  appealing  to  the 
bounty  of  Congress  for  reliei. 

Suppose,  for  instance,  in  time  of  war  and 
under  threat  of  invasion  it  seizes  upon  ves- 
sels without  the  consent  of  the  owner  and 
against  his  protest.    There  is  certainly  the 
same  moral  obligation  to  pav  for  them  as 
if  they  had  been  appropriatea  with  his  can- 
Bent,  and  I  see  no  reason  why  an  action  for 
tbeir  value  may  not  be  maintained  in  the 
court  of  claims.    Yet,  as  I  understand  the 
opinion  of  the  court  in  this  case,  it  holds  in- 
<lirect]y,  if  not  directly,  that  no  such  action 
would  lie  unless  the  property  were  taken 
with  the  consent  of  the  owner  and  under  an 
ini plied  contract  to  pay  for  it.    The  conse- 
QUences    of    recognizing    such     distinctions 
Beein  to  me  so  serious  that  nothing  short  of 
<^lear  language  in  the  statute  will  justify  it. 
None  such   is  even  hinted   at  in   United 
BUoLtf  V.  Rtuuiell,   13  Wall.   623,  20  L.  ed. 
4^4,  one  of  the  earliest  cases,  wherein  the 
ovQer  of  three  steamers  seized  under  "im- 
perative military  necessity"  sought  to  re- 
cover compensation  for  their  services.  These 
steamers    were   impressed    into   the    public 
■e^ice  and  employed  as  transports  for  car- 
TiOff    government    freight    for   a   certain 
lens^  of  time,  when  they  were  returned  to 
^he  owner.    He  was  held  entitled  to  recover, 
^^  eomrt  holding  that  "extraordinary  and  un- 
foreseen occasions  arise,  however,  beyond  all 
doubt,  in  cases  of  extreme  necessity,  in  time 
^f   ^ar,  or  of  immediate  and  impending  pub- 
Jj^    danger,  in  which  private  property  may 
°^  impreraed  into  the  public  service,  or  may 
mtf^^    seized  and  appropriated  to  the   public 
••jua^  •qj  may  be  even  destroyed  without  the 
J^Hscnt  of  the  owner."    The  case  followed 
^*t  of  Mitchell  v.  Harmony,  13  How.  116, 
}4    L.  ed.  75,  and  was  distinguished  from 
7**t  of  Filor  V.  United  States,  9  Wall.  45, 
^^  L.  ed.  549. 

j^  V^hile  the  cases  reported  prior  to  131  U. 
°!-    are  based   upon  the   original   court   of 
^»%im8  act,  which  limited  the   iurisdiction 
^  that  court  to  "claims  foundea  upon  any 
•^^^  of  Congress,  or  upon  any  regulation  of 
^»i  &ecutive  Department,  or  upon  any  con- 
^•"tct,  express  or  implied,  with  the  govern- 
'J^t  of  the  United  States,"  and  are  there- 
fore not  strictly  pertinent  under  the  Tucker 
«ct,  that  of  the  Great  FalU  Mfg,  Co.  112 
U.  8.  645,  28  L.  ed,  846,  5  Sup.  Ct.  Rep.  306, 
ie  ahnost  exactly  in  point,  and  is  strongly 
corrobomtiYe   of   the   position   here  taken. 
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This  was  a  claim  for  land  taken  at  the 
Great  Falls  of  the  Potomac  in  the  construc- 
tion of  an  aqueduct  for  bringing  water  to 
Washington.  Proceedings  were  taken  in 
Maryland  for  condemnation,  which  were 
discontinued,  and  the  government  took  pos- 
session of  the  land.  Whether  such  posses- 
sion was  taken  with  or  without  the  consent 
of  the  owner  does  not  appear,  although  there 
had  been  negotiations  between  the  parties. 
The  claimant  was  held  to  be  entitlea  to  re- 
cover upon  the  ground  tliat  the  appropria- 
tion of  the  money  for  the  construction  of 
the  improvements  was  equivalent  to  an  ex* 
press  direction  by  Congress  to  take  this  par- 
ticular property  for  the  objects  contemplat- 
ed by  the  scheme,  and  that  there  was  no 
sound  reason  why  the  claimant  might  not 
waive  any  right  he  miglit  have  to  an  injunc- 
tion, and  elect  to  regard  the  action  as  a 
taking  by  the  government  under  its  sover- 
eign riffht  of  eminent  domain,  and  therefore 
demand  compensation.  The  case  was  Hot 
put  upon  the  ground  that  the  owner  had 
consented  to  the  taking. 

In  Langford*8  Case,  101  U.  S.  341,  25  L. 
ed.  1010,  the  action  was  brought  to  recover 
for  the  use  and  occupation  of  certain  lands 
and  buildings  to  which  the  claimant  assert- 
ed title,  which  were  seized  for  the  use  of 
the  government  under  claim  that  they  were 
public  property.  It  was  admitted  that  if 
the  government  takes  property  for  public 
use,  acknowledging  its  ownership  to  be  pri- 
vate or  individual,  there  arises  an  implied 
obligation  to  pi^  the  owner  its  value;  but 
that  i'  was  a  dinerent  matter  when  the  gov- 
ernment •claimed  the  property  as  its  own[478] 
and  recognized  no  superior  title.  This  was 
also  the  case  in  Hill  v.  United  States,  149 
U.  S.  503,  37  L.  ed.  862,  13  Sup.  Ct.  Rep. 
1011,  where  the  government  erected  a  light- 
house upon  submerged  land  which  it  claimed 
as  its  own.  The  case  was  held  to  be  gov- 
erned by  that  of  Langford. 

None  of  the  more  recent  cases  under  the 
Tucker  act  conflicts  with  the  position  here 
taken:  That  wherever  the  United  States 
may  proceed  to  condemn  property  under  ita 
sovereigpi  right  of  eminent  domain,  the  own- 
er may  maintain  a  petition  in  the  court  of 
claims  to  recover  its  value,  in  case  no  such 
proceedings  are  taken.  That  act  (24  Stat, 
at  L.  505,  chap.  359,  U.  S.  Comp.  Stat.  1901, 
p.  752),  first  introduced  among  the  cogniz- 
able claims  all  such  as  were  founded  upon 
the  Constitution  of  the  United  States,  and 
also  introduced,  after  the  words  "for  dam- 
ages, liquidated  or  unliquidated,"  the  words 
"in  cases  not  sounding  in  tort."  Constru- 
ing this  statute,  it  was  held  in  the  Jones 
Case,  131  U.  S.  1,  33  L.  ed.  90,  9  Sup.  Ct. 
Rep.  669,  that  it  did  not  confer  jurisdiction 
in  equity  to  compel  the  issue  and  delivery 
of  a  patent  for  public  land;  and  in  Schil' 
linger^s  Case,  155  U.  S.  163,  39  L.  ed.  108, 
15  Sup.  Ct.  Rep.  85,  that  the  owner  of  a 
patent  which  had  been  infringed  by  the 
United  States  could  not  recover  damages  for 
such  infringement  in  the  court  of  claims, 
though  it  would  be  otherwise  if  the  property 
had  been  appropriated  with  the  consent  of 
the  patents  and  in  view  of  compensation 
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therefor.  Although  there  was  in  Sohilling- 
er's  Case  an  appropriation  of  the  right  of  a 
patentee  to  the  monopoly  of  his  invention, 
the  case  was  nothing  more  in  its  essence 
than  the  infringement  of  a  patent,  and  so 
the  action  was  really  one  ler  damages 
sounding  in  tort.  While  it  is  possible  an 
individual  might  be  able   to  condemn  the 

Satentee's  rifffit  by  proceedincs  in  eminent 
omain,  that  remedy  would  be  at  least 
doubtful,  when  the  government  sought  mere- 
ly to  appropriate  so  much  of  it  as  was 
necessarv  for  its  own  use.  It  would  be  an 
unprecedented  exercise  of  the  right  of  emi- 
nent domain,  and  could  scarcely  be  held  to 
be  a  claim  arising  under  the  Constitution. 
The  case  was  not  put  upon  the  ground  that 
it  was  such  a  case«  but  that  it  was  merely 
an  action  to  recover  damages  for  infringe- 
ment. Said  the  court:  "It  is  plainly  and 
solely  an  action  for  an  infringement"  and 
one  sounding  in  tort.  The  question  wheth- 
er it  was  a  claim  arising  under  the  Consti- 
[479]tution  was  not  *considerM,  except  in  the  dis- 
senting opinion  of  Mr.  Justice  Harlan,  who 
said:  "The  constitutional  obligation  can- 
not be  evaded  by  showing  that  the  original 
appropriation  was  without  the  express  di- 
rection of  the  government,  nor  by  simply  in- 
terposing a  denial  of  the  title  of  the  claim- 
ant to  uie  property,  or  property  rights  al- 
leged to  have  been  appropriated."  If  there 
were  any  doubt  in  that  case  of  the  power  of 
the  government  to  condemn  the  right  of  the 
patentee  by  proceedings  in  eminent  domain, 
there  is  certainly  none  such  in  this  case, 
where  the  land  was  taken  by  the  govern- 
ment with  no  pretense  of  consent  by  the 
owner. 

]  think  it  isjroing  too  far  to  hold  that  the 
words  of  the  ^cker  act,  "not  sounding  in 
tort,"  must  be  referred  back  to  the  nrst 
class  of  cases,  namely,  "those  founded  upon 
the  Constitution,"  and  that  they  should  be 
limited  to  actions  for  damages,  liquidated 
or  unliquidated,  and,  hence,  the  consent  of 
the  owner  cuts  no  figure  in  this  case.  I 
freely  admit  that,  if  property  were  seized  or 
taken  by  officers  of  the  government  without 
authority  of  law,  or  subsequent  ratification, 
by  takinji;  possession  or  occupying  property 
for  pubbc  use,  there  could  be  no  recovery, 
since  neither  the  government  nor  any  other 
principal  is  bound  by  the  unauthorized  acts 
of  its  agents.  But  m  endeavoring  to  raise 
an  implied  contract  to  pay  for  an  ordinsry 
trespass  to  real  estate,  1  think  the  opinion 
of  tne  court  misconceives  the  true  source  of 
our  jurisdiction. 

Mr.  Justice  Shiras  and  Mr.  Justice 
PeoUiaiii  concurred  in  the  above  opinion 
in  so  far  as  it  holds  that  the  court  had  ju- 
risdiction on  the  ground  stated  therein,  as 
well  as  upon  the  ground  stated  in  the  opin- 
ion of  the  court. 

Mr.  Justice  White,  with  whom  concurs 
Mr.  CYkici  Justice  Fuller  and  Mr.  Justice 
Harlan,  dissenting: 

The  court  now  holds  that  it  has  jurisdic- 
[480]tion,  because,  sa  a  *lega1  conclusion  from  the 
AndingB  ot  fact^  it  is  held  that  the  proper^ 
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of  the  appellee  has  been  taken  for  public  um 
by  the  united  States,  and  the  judgment  b^" 
low  is  affirmed  on  the  merits  for  the  aaan 
reason.  As,  in  my  opinion,  the  findiiga  ml 
fact  do  not  support  tne  conclusion  tkuS  tbm 
property  has  been  taken  by  the  Unitei 
States,  I  dissent  both  on  the  subject  of  j/m- 
risdiction  and  on  the  merits. 

The  findings  of  fact  are  in  most  fe»p<eto 
sufficiently  reproduced  in  the  opinion  of  tlM 
court,  ana  need  not  here  be  set  oat  in  full. 
It  results  from  the  findings  that  the  land  is 
situated  on  the  Savannah  river;  that  it  is 
between  hi^h  and  low  water  mark,  and  nat- 
urally subject  to  be  overflowed,  but  that  it 
is  protected  in  some  measure  from  overflow 
by  an  embankment,  and  that  through  this 
embankment  sluices  or  water  ways  were 
placed.,  by  means  of  which  water  was  let  in 
on  the  land  for  irrigation  in  the  cultivation 
of  rice,  and  was  drawn  off  when  the  land 
was  required  to  be  drained  in  order  to  carry 
on  the  same  culture.  This  was  done  bf 
gates  in  the  sluices,  which  were  opened  to 
allow  the  water  to  flow  through  the  water 
ways  to  the  inner  side  of  the  embankment 
and  thus  flood  the  land  when  it  was  requi- 
site to  do  so,  and  by  opening  the  gates  at 
low  tide  to  allow  the  water  to  flow  off  when 
it  was  required  to  drain  the  land.  As  the 
exact  situation  of  the  water  ways  through 
the  embankment  is  important,  I  reproduce 
the  statement  on  the  subject  contained  in 
the  findings: 

"Through  this  embankment  trunks  or  wa- 
ter ways  were  constructed,  with  flood  gates 
therein.  The  outer  opening  <li  the  trunk  was 
about  a  foot  or  a  little  less  above  the  mean 
low-water  mark  of  the  river,  in  which  the 
tide  ebbs  and  flows.  When  it  is  desired  to 
flow  the  lands  the  floodgates  are  opened  and 
the  water  comes  in.  When  it  is  desired  to 
draw  off  this  water  and  to  effect  the  drain- 
age of  the  lands,  the  flood  gates  are  opened 
at  low  water  and  the  water  escapee.  It  is 
essential  that  the  outlets  of  the  trunks  or 
water  ways  should  be  above  the  mean  low- 
water  mark." 

It  is  now  decided  that  there  has  been  a 
taking  of  the  property  by  the  United  States, 
because  it  is  thought  that  the  findings  es- 
tablish that  the  obstructions  placed  by  the 
government  *in  the  bed  of  the  river  at  a[48 
point  lower  down  the  stream  than  is,  the 
plantation,  for  the  purpose  of  improving  the 
navigation  of  the  river,  have  so  raised  ths 
water  as  to  cause  it  to  flow  over  the  em- 
bankment at  the  plantation  and  flood  the 
same,  thus  destroying  its  value.  On  this 
subject  the  court  says:  "Findings  IX.  and 
X.  show  that  both  by  seepage  and  percola- 
tion through  the  embankment  and  the  me- 
tual  flotcing  upon  the  plantation  above  tbs 
obstructions,  the  water  has  been  raised  In 
the  plantation  above  18  inches,"  etc.  Whilst 
it  is  not  disputable  that  the  flndings  show 
a  percolation  through  the  embankment,  I 
can  discover  nothing  in  them  supportinc 
the  conclusion  that  the  obstructions  placM 
by  the  government  in  the  l^ed  of  the  river 
))eIow  the  point  where  the  plantation  is  rit- 
uated  have  caused  the  water  in  the  river  to 
go  over  the  embankment  at  the  plantation 
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and  flood  the  land.  On  the  contrary,  to  me 
it  aeenifi  that  the  findings  necessitate  the 
ooncluaion  that  the  permanent  damage 
which  the  property  has  suffered  arises  sole- 
ly from  the  fact  that  the  drainage  of  the 
plantation  into  the  river  has  been  rendered 
impossible,  ^d  this  because  the  work 
done  by  the  government  has  resulted  in 
raising  the  mean  low  tide  about  12  to  15 
inches,  so  as  to  cause  the  water  in  the  river 
at  mean  low  tide  to  be  above  the  point  of 
discbarge  of  the  water  ways,  thus  rendering 
drainage  through  them  no  longer  possible, 
niere  may  be  a  wide  legal  difference  arising 
from  damage  consequent  on  an  interference 
with  the  drainage  of  property  situated,  as 
this  is,  by  work  done  uf  the  government  in 
the  improvement  of  navigation,  and  damage 
caused  by  the  actual  flowing  of  such  prop- 
erty resulting  from  such  work.  To  aeter- 
mine  whether  the  findings  show  an  actual 
flowing,  or  a  mere  injury  to  drainage,  find- 
ings YIII.,  IX.,  and  X.  need  to  be  consid- 
ered. Let  us  see  whether  they  give  sup- 
port to  the  claim  of  actual  fiooding  by  an 
overflow  of  the  embankment  at  the  planta- 
tion.    Finding  VIII.  says: 

"VIII.  In  thus  improving  navigation  of 
this  naviffable  water,  the  United  States  has 
built  and  maintained  and  is  now  buildins 
and  maintaining  in  and  across  the  Savannah 
river,  in  the  hed  thereof,  certain  dams, 
training  walls,  and  other  obstructions,  ob- 
structing the  natural  flow  of  said  river  in 
I]  and  along  its  natural  bed,  *and  so  raising 
the  level  of  said  river  above  said  obstruc- 
tions, and  causing  its  waters  to  be  kept  back 
and  to  flow  back,  and  to  be  elevated  above 
its  natural  height  in  its  natural  bed.*' 

Certainly  there  is  nothing  in  this  finding 
supporting  the  inference  that  the  govern- 
ment work  has  caused  the  river  to  overfiow 
the  plantation  embankment.  Finding  IX. 
says: 

"This  rice  plantation  Verzenobre  is  above 
these  obstructions.  The  direct  effect  there- 
of is  to  raise  the  level  of  the  Savannah  river 
at  this  plantation,  and  to  keep  the  point  of 
mean  low  water  above  its  natural  point,  so 
that  the  outlet  of  the  trunks  and  water 
wayn  above  spoken  of  in  the  bank  of  said 
plantation,  instead  of  beins  above  this  point 
of  low-water  mark,  is  now  below  this  point." 

Here,  then,  is  the  statement  that  the  ef- 
fect resulting  from  the  government  work 
was  simply  to  raise  the  mean  low-water 
mark  as  previously  existing,  so  as  to  cause 
it  to  cover  the  water  ways  which  were — as 
declared  by  the  previous  finding — a  little 
less  than  a  foot  above  the  former  low-water 
mark.    The  finding  continues: 

''Another  direct  result  was  that  by  seep- 
age and  percolation  the  water  rose  in  the 
plantation  until  the  water  level  in  the  land 
gradually  rose  to  the  height  of  the  increased 
water  level  in  the  river,  and  the  superinduced 
addition  of  water  in  the  plantation  was 
about  18  inches  thereby.  By  reason  of  this 
it  gradually  became  difficult,  and  has  now 
become  impossible,  to  let  off  the  water  on 
this  plantation,  or  to  drain  the  same,  so 
that  these  acres,  dedicated  to  the  culture  of 
188  U.S. 


rice,  have  become  boggy,  unfit  for  cultiva- 
tion, and  impossible  to  be  cultivated  in 
rice." 

This  but  declares  that  because  the  mean 
low  stage  of  the  water  had  been  raised  by 
the  government  work  so  as  to  cause  it  to 
be  about  8  inches  above  the  mouth  of  the 
water  ways  and  to  rest  against  the  embank- 
ment about  18  inches,  that  percolation  took 
place  and  the  drainage  was  destroyed,  the 
result  of  the  loss  of  drainage  being  to  ren- 
der the  plantation  a  bog  and  no  longer  suit- 
able for  the  cultivation  of  rice.  It  is  sub- 
mitted nothing  in  the  finding  hitherto  re- 
ferred to  even  intimates  *that  the  effect  of  the  [488] 
work  of  the  government  caused  the  water  to 
fiow  over  the  embankment  and  flood  the 
plantation.  On  the  contrary,  the  very  op- 
posite is  the  result  of  the  findings. 

Let  me  next  consider  the  10th  finding.  It 
reads  as  follows: 

"By  the  raising  of  the  level  of  the  Sep 
vannah  river  by  these  dams  and  obstructions, 
the  water  thereof  has  been  backed  up 
against  the  embankment  on  the  river  and 
has  been  caused  to  flow  back  upon  and  in 
this  plantation  above  the  obstruction,  and 
has  actually  invaded  said  plantation,  di- 
rectly raising  the  water  in  said  plantation 
about  18  incnes,  which  it  is  impossible  to 
remove  from  said  plantation." 

Now,  the  flowing  described  here  can  only 
relate  to  the  seepage  and  percolation  re- 
ferred to  in  the  previous  flnding.  The 
words  "above  the  obstructions"  relate,  not 
to  the  embankment  on  the  plantation,  but 
to  the  obstructions  put  in  the  bed  of  the 
river  bv  the  government  below  the  point 
where  the  plantation  is  situated ;  and,  there- 
fore, what  the  finding  means  is  that  above 
this  obstruction  the  water  is  caused  to  flow 
back  against,  not  over,  the  embankment,  aa 
described  in  the  previous  finding.  And  this 
finding  shows  besides  that  it  was  the  impos- 
sibility of  removing  the  water  which  perco- 
lated or  was  the  result  of  rain  fall — ^in  other 
words,  the  injury  to  the  drainage — which 
was  the  cause  of  the  damage. 

Thus,  eliminating  all  question  of  the 
flooding  of  the  land  by  the  overflow  of  the 
embankment,  the  question  for  decision  is 
this:  When  a  plantation  or  a  portion 
thereof  is  situated  on  the  bank  of  a  navi- 
gable river,  below  high-water  mark,  and  be- 
cause of  such  situation  is  dependent  for  its 
profitable  operation  upon  drainage  into  the 
river  at  mean  low  tide,  does  the  United 
States  appropriate  the  property  by  the  sim- 
ple fact  that  in  improving  the  navigation  of 
the  river  it  raises  the  mean  low  tide  slightly 
above  the  height  where  it  was  wont  thereto- 
fore to  be,  and  by  reason  of  which  the  drain- 
age of  the  land  below  high-water  mark  it 
destroyed?  It  seems  to  me  to  state  this 
question  is  to  answer  it  in  the  negative. 
The  owner  of  the  land  situated  below  high- 
water  mark  acquired  no  easement  or  sem- 
tude  in  the  bed  of  the  river  by  the  construc- 
tion of  an  embankment  along  *the  margin  of  [484] 
his  land  at  the  river  below  hish  water,  by 
wliich  he  could  forever  exact  that  the  level 
of  the  water  within  the  natural  banks  of 
i]w.  river  could  never  be  changed  witho\il 
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hia  consent,  and  thus  deprive  the  United 
States  of  its  control  over  the  improvement 
of  navigable  rivers  conferred  by  tne  Consti- 
tution. If  damage  by  the  loss  of  drainage 
intp  the  river  at  mean  low  tide  of  land  so 
situated  was  caused  by  the  lawful  exercise 
by  the  United  States  of  its  power  to  im- 
prove navigation  it  was  damnum  absque  in- 
luria,  and  redress  must  be  sought  at  the 
hands  of  Congress,  and  cannot  be  judicially 
afforded  by  a  ruling  that  a  damage  so  re- 
sulting constitutes  a  taking  of  the  property 
by  the  United  States,  and  creates  an  implied 
contract  to  |>ay  the  value  of  the  property. 
Such  a  doctrine  is  directly — as  I  see  it — in 
conflict  with  the  decisions  of  this  court  in 
Qibson  V.  United  States,  166  U.  S.  269,  41 
L.  ed.  096,  17  Sup.  Ct.  Rep.  678,  and  Scran- 
ton  V.  Wheeler,  179  U.  r^..  141,  45  L.  ed.  126, 
21  Sup.  Ct.  Rep.  48.  The  far-reaching  con- 
sequence of  the  doctrine  now  announced  can- 
not bo  overestimated. 

But  even  under  the  hypothesis  that  the 
government  work  caused  the  land  to  be 
overflowed  by  raising  the  water  above  the 
embankment,  I  do  not  conceive  that  there 
would  be  a  taking,  even  in  that  case,  of  the 
property,  for  a  remedy  would  be  easily  af- 
forded for  any  permanent  injury  to  the  land 
by  raising  the  embankment.  The  quantum 
of  damages  would  thus  not  be  the  value  of 
the  property,  but  the  mere  cost  of  increas- 
ing the  height  of  the  embankment  so  as  to 
prevent  the  water  from  flowing  over  it.  The 
fact,  then,  that  a  taking  is  now  held  to  exist, 
and  therefore  the  United  States  is  compelled 
to  pay  tbe  value  of  the  entire  property,  sub- 
mits the  United  States,  in  the  exercise  of  a 
power  conferred  upon  it  by  the  Constitution, 
to  a  rule  which  no  individual  would  be  sub- 
jected to  in  a  controversy  between  private 
parties.  Nor  is  this  answered  by  the  sug- 
gestion that  there  is  a  taking  because  the 
paying  by  the  United  States  of  the  sum  of 
money  necessary  to  raise  the  level  of  the 
embankment  so  as  to  prevent  the  overflow 
would  not  compensate  the  owner,  as  the 
property  would  still  be  worthless  because  of 
the  want  of  drainage.  To  so  suggest  is  but 
to  admit  that  the  damage  complained  of  re- 
sults from  the  inability  to  drain  the  land, 
which,  for  the  reasons  already  pointed  out 
does  not,  in  my  opinion,  constitute  a  taking. 
[485]  ^Indeed,  the  reasoning  hitherto  indicated 
as  to  the  assumed  overflow  of  the  embank- 
ment is  equally  apposite  to  the  damage  by 
loss  of  drainage.  For  injury  to  the  drain- 
age tlie  remedy  would  be  readily  afforded  by, 
if  possible,  draining  the  plantation  else- 
where than  into  the  river,  or  by  resort  to 
the  pumping  appliances  necessary  to  lift 
out  the  water  accumulating  from  rainfall 
or  percolation.  The  cost  of  doing  these 
things  would  then  be  the  measure  of  dam- 
ages. That  a  resort  to  these  simple  expe- 
dients is  unavailing  as  to  this  particular 
property  because  of  its  being  situated  below 
high-water  mark  does  not,  I  submit,  show 
that  the  government  has  taken  the  property 
for  public  use,  but  simply  establishes  that 
the  property  is  so  situated  that  it  is  sub- 
Jected  to  a  loss  necessarily  arising  from  tbe 
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fact  that  it  is  below  high-water  mark  and 
therefore  absolutely  dependent  for  its  dnun- 
age  on  the  right  of  the  owner  to  exact  thai 
the  mean  low  tide  of  the  river  should  ba 
forever  unchan^d.  As  the  risrht  to  so  ex- 
act does  no^cxist,  the  loss  of  drainage  does 
not  constitute  an  appropriation  of  the  prop- 
ei*ty  by  the  United  States,  and  is  but  the  re- 
sult of  the  natural  situation  of  tbe  land. 
If  equities  exist,  Congress  is  alone  capable 
of  providing  for  them. 

I  am  authorized  to  say  that  tbe  Cldaf 
Jnstloe  and  Mr.  Justice  Harlan  concur  in 
this  dissent. 

Mr.  Justice  MoKenna  took  no  part  in  tba 
decision  of  this  case. 


UNITED  STATES 

CHARLES  A.  WILLIAMS  et  ah 

(See  8.  C.  Reporter*!  ed.  485.) 

Courts — jurisdiction  of  circuit  court — suii 
against  United  States — compensation  for 
property  taken  for  public  use — destruO' 
Hon  of  value  in  improving  navigatum. 

This  case  Is  governed  by  the  decisloa  In  United 
States  V.  Lynah,  ante,  589. 

[No.  69.] 

Argued  October  SO,  SI,  190ft.  Orders  foir 
reargument  December  22,  1902,  Remr- 
gued  January  9,  190S.  Decided  January 
26,  190S. 

IN  ERROR  to  tbe  Circuit  Court  of  tba 
United  SUtes  for  the  District  of  South 
Carolina  to  review  a  judgment  for  plain- 
tiff in  a  suit  to  recover  from  tbe  United 
States  compensation  for  the  destruction  of 
real  property  by  an  improvement  in  navigar 
tion.    Affirmed, 

Mr.  Robert  A.  Howard  argued  tba 
cause,  and,  with  Solicitor  General  RichardB^ 
filed  a  brief  for  plaintiff  in  error. 

For  their  contentions  see  their  briefs  as  re- 
ported in  United  States  v.  Lynah,  ante,  539. 

Mr.  Julian  Miiehell,  Jr.,  argued  the 
cause,  and,  with  Messrs.  Julian  Mitchell  and 
Henry  A.  M.  Smith,  filed  a  brief  for  defend- 
ants in  error: 

Under  the  faots  of  this  case  there  baa  ban 
a  "taking." 

Pumpelly  v.  Oreen  Bay  d  M.  Canal  Co.  IS 
Wall.  177,  20  L.  ed.  660. 

The  finding  of  the  court  below  that  tba 
flooding  was  a  direct  result  of  tbe  ^ofera- 
ment  works,  and  not  a  consequential  ujuiy, 
is  conclusive  on  this  court. 

United  States  v.  Alexander,  148  U.  8.  198, 
37  L.  ed.  417,  13  Sup.  Ct.  Rep.  529;  SauUi 
V.  Shephard,  4  Wall.  607,  18  L.  ed.  446. 

The  principle  of  the  Pumpelly  Coae  baa 
never  been  modified. 

Mugler  v.  Kansas,  123  U.  S.  667,  31  L. 
ed.  212.  8  Sup.  Ct.  Rep.  273;  Oibwon  ▼. 
United  States,  166  U.  S.  275,  41  L.  ed.  1002, 
17  Sup.  Ct  Rep.  578;  Meyer  v.  Riehmtrnd^ 
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172  U.  S.  96,  43  L.  ed.  379,  19  Sup.  Ct.  Rep. 
106:  Scrautan  v.  Wheeler,  179  U.  S.  154,  45 
L.  ed.  134,  21  Sup.  a.  Rep.  48;  United 
8tate9  V.  Alexander,  148  U.  8.  187,  37  L.  ed. 
416,  13  Sup.  Ct.  Rep.  529. 

The  5th  Amendment  to  the  Federal  Consti- 
tution should  be  oonBtrued  liberally. 

1  Bl.  Com.  p.  139;  Sinnickson  v.  Johnaoriy 
17  N.  J.  L.  129,  84  Am.  Dec.  184;  Eaton  v. 
Boston,  C.  d  M.  R.  Co.  51  N.  H.  504,  12  Am. 
Rep.  147. 

Power  to  regulate  commerce  is  limited  by 
such  amendment. 

Monongahela  Nav.  Co.  v.  United  States, 
148  U.  S.  330,  37  L.  ed.  471,  13  Sup.  Ct. 
Rep  622;  Scranton  v.  Whevler,  179  U.  S. 
153,  45  L.  ed.  133,  21  Sup.  Ct.  Rep.  48; 
Yates  V.  itilicaukee,  10  Wall.  504,  19  L.  ed. 
986. 

This  court  has  distinctly  recognized  the 
right  to,  and  effect  of,  reclamation  of  lands 
between  high  and  low  water  mark. 

Boston  V.  Leci'atCy  17  How.  433,  15  L.  ed. 
121;  Richardson  v.  Boston,  19  How.  26!),  15 
L.  ed.  642:  Hanford  v.  St.  Paul  d  D.  R.  Co. 
43  Minn.  110.  7  L.  R.  A.  722,  44  N.  W.  1145. 

Mr,  Julian  Mitchell,  Jr.,  with  Mr.  J.  P. 
Kinnrdy  Bryan,  counsel  for  defendant.^  in 
error  in  United  States  v.  Lynah,  ante,  539, 
filetl  a  joint  brief  for  defendants  in  error. 

For  their  contentions  see  their  brief  as 
reported  in  United  States  v.  Lynah. 

Mr.  Justice  Brewer  delivered  the  opin- 
ion of  the  court: 

This  case  is  in  all  substantial  respects 
fiimilar  to  the  one  just  decided  [United 
^States  V.  Lynah,  188  U.  S.  445,  ante,  639,  23 
5Sup.  Ct.  Rep.  349],  and  for  the  reasons 
^ven  in  the  opinion  therein  the  judgment  is 
ofprmed. 

For  the  reasons  stated  in  their  dissenting 
opinion  in  the  prior  case,  the  Chief  Jns- 
^ce,  Mr.  Justice  Harlaii  and  Mr.  Justice 
"^IHiite  dissent  also  in  this  case. 

Mr.  Justice  MoKenna  took  no  part  in 
the  decision  of  this  case. 


^^1        ♦KDWARD  H.  CLARKE,  Petitioner, 

V. 

WILBUR  LARREMORE,  Trustee  in  Bank- 
ruptcy of  Raymond  W.  Kenney,  Bankrupt. 

(See  8.  C.  Reporter's  ed.  486-400.) 

Bankruptcy  act — four  months'  clause — lien 
of  eaeecution  creditor  on  proceeds  of  sale. 

The  proceeds  in  the  hands  of  a  sheriff,  realized 
from  a  sale  nnder  an  execution,  are  released 
from  the  claim  of  the  execution  creditor  by 
the  filing  of  a  petition  In  bankruptcy  against 
the  debtor  within  four  months  after  the  judg- 
ment is  rendered,  by  virtue  of  the  provisions 
of  the  bankruptcy  act  of  1808.  f  07.  subd.  f 
(80  Stat,  at  L.  544.  565.  chap.  541.  U.  S. 
C6mp.  SUt.  1001,  p.  3450),  that  all  Mens  ob- 
tained against  an  insolvent  through  legal 
pcoceedlngs  wlthlo  four  months  prior  to  the 
filing  of  a  petition  In  bankruptcy  against  him 
"shall  be  deemed  null  and  void  Id  case  he  Is 
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adjudged  a  bankrapt/*  and  that  the  property 
affected  thereby  shall  be  deemed  wholly  dis- 
charged and  released  therefrom. 

[No.  51.] 

Argued  October  20,  190ft.  Restored  to 
docket  for  submission  to  full  bench  No* 
vember  /?,  1902.  Submitted  December 
15,  1902.    Decided  February  2S,  190S. 

ON  WRIT  of  Certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for  the 
Second  Circuit  to  review  a  judgment  whidh 
affirmed  an  order  of  the  District  Judge  lor 
the  Southern  District  of  New  York  restrain- 
ing a  sheriff  from  paying  over  the  proceeds 
of  an  execution  safe  to  the  execution  end- 
itor,  and  an  order  directing  the  sheriff  to 
pay  such  proceeds  to  the  trustee  in  bank- 
ruptcy of  the  judgment  debtor.  Affirmed, 
See  same  case  below,  45  C.  C.  A.  113,  105 
Fed.  897. 

Statement  by  Mr.  Justice  Brewer  i 
On  January  23,  1800,  the  petitioner,  the 
owner  of  certain  notes  of  Raymond  W.  Ken- 
ney, commenced  an  action  thereon  in  the 
supremo  court  of  the  state  of  New  York. 
On  March  6,  1899,  he  recovered  judgment 
for  the  sum  of  $20,900.66.  An  execution, 
issued  thereon,  was  by  the  sheriff  of  the 
county  of  New  York  levicKi  upon  a  stock  of 
goods  and  fixtures  belonging  to  Kenney.  A 
sheriff's  sale  thereof,  had  on  March  15,  1899, 
realized  $12,451.09.  Shoi-tly  after  the  levy 
of  the  execution  Leon  Abbett  sued  out  in 
the  same  court  a  writ  of  attachment  against 
the  property  of  Kenney,  and  caused  it  to  be 
levied  upon  the  same  stock  and  fixtures. 
Immediately  thereafter,  claiming  that  the 
debt  in  jud^ent  was  a  fraudulent  one,  he 
commenced  in  aid  of  his  attachment  an  in- 
junction suit  to  prevent  the  further  enforce- 
ment of  the  judgment,  and  obtained  a  tem- 
porary order  restraining  the  sheriff  from 
paying  petitioner  the  money  received  upon 
the  execution  sale.  Upon  a  hearing  the  su- 
preme court  decided  that  the  debt  was  just 
and  honest,  and  on  April  13,  1899,  set  aside 
the  restraining  order.  On  the  same  day, 
and  before  the  sheriff  had  returned  the  ex- 
ecution or  paid  the  money  collected  on  it, 
a  petition  in  involuntary  bankruptcy 
against  Kenney  was  filed  in  t^e  United 
States  district  court  for  the  southern  dis- 
trict of  New  York,  and  an  order  made  by 
*the  district  judge  restraining  the  sheriff[487] 
from  paying  the  money  to  Clarke,  the  exe- 
cution creditor.  95  Fed.  427.  Kenney  was 
thereafter  adjudged  a  bankrupt,  and  on  No- 
vember 25,  1899,  the  plaintiff  having  been 
appointed  trustee  in  bankruptcy,  the  dis- 
trict judge  entered  a  further  order  direct- 
ing the  sheriff  to  pay  the  monrT  to  the 
trustee.  97  Fed.  555.  On  review,  the 
United  States  circuit  court  of  appeals  for 
the  second  circuit  ailirmed  these  orders  of 
the  district  judge  (45  C.  C.  A.  113,  105  Fed. 
8^)7 ) ,  and  thereupon  a  certiorari  was  grant- 
ed by  this  court.  180  U.  S.  640,  45  L.  ed. 
711,  21  Sup.  Ct.  Rep.  927. 


489 


Supreme  Ck>UBT  of  ths  United  States. 


Oct. 


Section  67,  subdivision  /,  of  the  bankrupt 
act  of  1808  (30  Stat,  at  L.  544,  665,  chap. 
641,  U.  S.  Comp.  Stat.  1901,  p.  3450), 
reads : 

*That  all  levies,  judgments,  attachments, 
or  other  liens,  obtained  through  legal  pro- 
ceedings against  a  person  who  is  insolvent, 
at  any  time  within  four  months  prior  to  the 
filing  of  a  petition  in  bankruptcy  against 
him,  shall  be  deemed  null  and  void  in  case 
he  is  adjudged  a  bankrupt,  and  the  prop- 
erty affected  by  the  levy,  iudgment,  attach- 
ment, or  other  lien  shall  be  deemed  wholly 
discharged  and  released  from  the  same,  and 
shall  pass  to  the  trustee  as  a  part  of  the  es- 
tate of  the  bankrupt,  unless  the  court  shall, 
on  due  notice,  order  that  the  right  under 
such  levy,  judgment,  attachment,  or  other 
lien  shall  be  preserved  for  the  benefit 
of  the  estate;  and  thereupon  the  same  may 
pass  to  and  shall  be  preserved  by  the  trustee 
for  the  benefit  of  the  estate  as  aforesaid. 
And  the  oourt  may  order  such  conveyance 
as  shall  be  necessary  to  carry  the  purposes 
of  this  section  into  effect:  Provided,  That 
nothing  herein  contained  shall  have  the  ef- 
fect to  destroy  or  impair  the  title  obtained 
by  such  levy,  judgment,  attachment,  or 
other  lien  of  a  bona  fide  purchaser  for  value 
who  shall  have  acquired  the  same  without 
notice  or  reasonable  cause  for  inquiry.'' 

J/r.  S.  LiTingston  Samuels  ajrgued  the 
cause  and  filed  a  hriei  for  petitioner: 

It  is  the  levy  which  perfects  the  lien  of 
the  execution,  and  retains  such  lien  until  a 
sale,  for  the  purpose  of  allowing  the  title  of 
the  purchaser  to  relate  back  to  it. 

Bond  V.  Willett,  1  Keyes,  377. 

While  the  personal  property  continues  to 
rest  under  the  levy,  the  judgment  debtor  re- 
mains the  owner  thereof,  and  he  can  convey 
title  subject  to  the  lien  of  the  execirtion. 

Mumper  v.  Rnshmorfi,  79  N.  Y.  19;  An- 
9onia  Brass  d  Copper  Co.  v.  Conner,  103  N. 
Y.  502,  9  N.  E.  238. 

The  sheriff,  by  virtue  of  his  proceedings, 
becomes  a  debtor  to  the  execution  ci-editor. 

Turner  v.  Fendall,  1  Cranch,  117,  2  L.  ed. 
63. 

The  specific  money  collected  by  the  sheriff 
belongs  to  him  in  his  official  capacity,  and 
if  it  is  lost  before  payment  to  the  judgment 
creditor,  the  loss  falls  on  the  officer. 

Phillips  V.  Lamar,  27  Ga.  228,  73  Am. 
Dec.  731;  Shaw  v.  Bauman,  34  Ohio  St.  32; 
Qilmore  v.  Moore,  30  Ga.  028;  United 
Stales  V.  Dashiel,  4  Wall.  182,  18  L.  ed.  319. 

The  execution  sale  satisfies  the  debt. 

hnited  States  v.  Dashiel,  3  Wall.  688, 
18  L.  ed.  268;  Taylor  v.  Ranncy,  4  Hill,  621. 

A  sheriff  collecting  money  under  an  execu- 
tion becomes  a  debtor  to  the  creditor  for  the 
amount  collected,  and  thereby  the  latter  ac- 
quires a  cause  of  action  against  him  for 
money  had  and  received  without  demand. 

Breu:ster  v.  Van  Ness,  18  Johns  133; 
Dygert  v.  Crane,  1  Wend.  534;  People  v. 
Dunning,  1  Wend.  16:  Walden  v.  Davison, 
15  Wend.  575;  Drnton  v.  Livingston,  0 
Johns.  96,  6  Am.  Dec.  264;  Armstrong  v. 
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Oarrow,  6  Cow.  465;   Totcnscnd  v.  Olin,  5 
Wend.  207. 

The  creditor  recovers  in  such  an  action, 
not  only  the  amount  collected  by  the  sheriff, 
but  interef^t  thereon  as  on  any  other  debt. 

Slingerland  v.  Su:art,  13  Johns.  225; 
Crane  v.  Dy§ert,  4  Wend.  675. 

The  sheriff,  therefore,  is  in  the  same  posi- 
tion as  a  bank  to  whom  a  depositor  has  paid 
money.  The  depositor  loses  his  title  to  the 
specific  moneys  which  he  deposits  in  the 
bank,  even  if  they  can  be  identified,  and  they 
could  not  be  levied  on  under  an  execution 
against  him,  even  if  the  bank  were  to  pick 
them  out  and  set  them  aside  for  the  pur- 
j)08e  of  such  levy  {Carroll  v.  Cone,  40  Barb. 
220) ;  but  he  has  a  cause  of  action  against 
the  bank  for  the  amount  of  his  d^>osit,  and 
his  claim  against  the  bank  could  be  at- 
tached as  a  chose  in  action. 

It  has  been  held  that  the  claim  of  a  judg- 
ment creditor  against  a  sheriff  for  money 
collected  by  the  latter  under  the  former's 
execution  can  be  attached  as  the  creditor's 
chose  in  action. 

Wehle  V.  Conner,  83  N.  Y.  231. 

The  sheriff  is  the  agent  of  the  creditor. 

Nelson  v.  A'err,  59  N.  Y.  224. 

So  clearly  is  the  money  collected  by  tJie 
sheriff  on  execution  the  property  of  the  ex- 
ecution creditor,  that,  if  the  sheriff  has  by 
mistake  paid  the  money  over  to  a  third 
party,  the  execution  creditor,  and  not  the 
sheriff,  can  sue  the  latter  for  the  money  as 
his  own. 

Kingston  Bank  v.  Eltinge,  40  N.  Y.  391, 
100  Am.  Dec.  516;  Haehler  v.  Myers,  132  N. 
Y.  363,  15  L.  R.  A.  588,  30  N.  E.  963. 

The  creditor  may  sue  for  the  money  as 
soon  as  it  is  made,  even  before  the  return 
day. 

Rogers  v.  Sumner,  16  Pick.  387;  Morland 
V.  Pcllatt,  8  Bam.  &  C.  722;  Higgina  ▼. 
M*Adam^  3  Vounge  &  J.  1. 

The  act  of  1841  vested  title  as  of  the  date 
of  the  adjudication. 

Ex  parte  Bennet,  1  Clark  (Pa.)  28,  Fed. 
Cas.  No.  1,309:  Ex  parte  Dudley,  1  Clark 
(Pa.)    96,   Fed.   Cas.   No.   4,114;    Miller  ▼. 

Bluck\  1  Pa.  St.  420;  Smith  v.  ,  4 

Edw.  Ch.  653;  Berthelon  v.  Belts,  4  Hill, 
577;  Buckingham  v.  McLean,  13  How.  151, 
14  L.  ed.  90.* 

Before  sale,  the  execution  creditor  has  no 
property  rights. 

Scott  v.  Morgan,  94  N.  Y.  508. 

In  case  of  loss  of  the  property  levied  on, 
however,  it  falls  on  the  creditor,  not  on  the 
debtor. 

Peck  V.  Tiffany,  2  N.  Y.  461;  United 
States  V.  Dashiel,  3  Wall.  688,  18  L.  ed.  268; 
Re  Daxcson,  110  N.  Y.  114,  17  N.  E.  66«. 

Collection  by  the  sheriff  is  payment  to 
the  execution  creditor. 

Hoover  v.  Wise.  91  U.  S.  308,  23  L.  ed. 
392;  Re  Easley,  93  Fed.  419. 

The  doctrine  of  relation  is  not  favored  in 
its  application  to  bankruptcy  law. 

Case  v.  De  Goes,  3  Cai.  261;  JohnMion  v. 
Jones,  1  Black,  210,  17  L.  ed.  117;  Jacksom 
ex  dem.  Henderson  v.  Davenport,  20  Johns. 
.>37. 
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under  the  bankrupboj  atts,  the  courts  have  'ITib  inquiry  is  not  oa  to  the  abstract  forM 

uniformly   refused   to  nuJie  any   auch   con-  of  the  words  used,  but  as  to  the  eenae  in 

■(ruction  to  the  injury  of  third  pa.rtieii.  whicli  ihe  legislature  intended  (a  use  thenij 

Rathbone  v.  Blackford.   1  Cai.   SS8;   Hig-  and  this  sense  is  to  be  collected  froin  the 

gin»  T.  M'Adam.  3  Younge  A  J.  1 ;  Conner  v.  context;  and  &  narrower  or  more  extended 

Long,  104  U.  S.  228,  20  L.  ed.  723.  meaning  will  be  given  according  to  the  in- 

Tbe  intention  of  the  section  in  question  is  tention  thus  indiceted. 

to  avoid  merely. the  lien  of  the  attachment  McTHt^'re  v.  Ingraham,  35  Miss.  26. 

or  judgment.  The  word   "all   ''   is  frequently  to  be  re- 

Dogte  V.  Heaih.  22  H.  I.  213,  47  Atl.  213,  strained  in  an  act,  not  only  by  the  context 

4  Am.  Bankr.  Rep.  70B;  He.  Beaver  Coal  Co.  but  by  the  general  lorm  and  scheme  of  the 

0  Am.  Bankr.  Kep.  404.  statute  as  demonstrative  of  the  intention  of 

Its  failure   to   mention  executions  shou-s  the  l^alature. 

to  a  dentonstmtion  that  it  did  not  intend  to  Phillips  v.  State,  15  Ga.  51S. 

interfere  with   an   execution   which   had  al-  In   statutes   as   well   as   in   common   par- 

reulyadvAnced  beyond  theatageofthe"levy"  lance,  the   word  "all"  is   a  general,   rather 

and  had  been  completed  by  a  sale.  than  a  uni\-eriia1.  t«rni,  and  la  to  be  under- 

Bolla  V.   Hammond,  40  C.  C.  A.   179,  BU  stood  in  one  sense  or  tlie  other  according  to 

The  proviso  to  I  6T,  lubd.  f,  appli 

judicial   sale  occurring  after   the  adjudica-  v.  tlhter,  18  Pa.  3 

tion,  and  protects  an  innocent  purcliaser,  but  Where  a  particular  construction  of  a.  stat- 

not  the  sherilT.  ute  vrill  occaaion  great  inconvenience,  or  pro- 

Jonea  v.  Stevens,  04  Me.  5S2,  48  Atl.  170,  duce  inequality  or  injustice,  that  view  is  to 

6  Am.  Bankr.  Rep.  fi71.  l>e  avoided  if  another  and  more  reasonable 

In  the  case  of  an  a.tt«>ehment  the  proceeds  inteipretation  is  present  in  the  statute, 

af  the  mle  remain  in  the  hands  of  the  sherilT  Knoulton  v.  Jfoore,   178  U.  S.  41,  44  L. 

subject  to  the  lien  of  the  attachment,  which  ed.  969,  20  Sup.  Ct.  Rep.  747. 

Is  conditional  and  dependent  upon  tiie  ran-  Ur.  Nelion  8.  Spenoer  argued  the  cause 

dition  of  judgment  in  favor  of  the  creditor,  and  filed  a  brief  for  respondent: 

filter  V.  Bowles,  68  N.  V.  253    (decided  Petitioner  recovered  nis  judgment  subject 

Under  the  act  of   18671;   Prall   v.  Low,   S  to  the  operation  of  the  bankrupt  act,  and 

CnuKh.  456,  3  L.  ed.  791.  the  provisions  of  that  act  must  be  read  into 

The  attachment  oroditor's  righta  to  such  his  Judgment  contract. 

proceeds   before  judgment   are   exactly   the  Mather   v.   Bttsh,   18   Johns.   233,   8   Am. 

mane    b.s   th«y   were   with   reference   to  the  Dm.  313;  Il'aRer  v.  WAilcheniE,  16  Wall.  314, 

property  attached  before  it  was  sold.    In  the  21  L.  ed.  3hl ;  Bamitz  v.  Beverly,  103  U.  S- 

Cajie  of  an  execution,  however,  the  sale  ah-  IIS,  41  L.  ed.  Q3,   10  Sup.  Ct.   Rep.   1042; 

solutely  at  once  salistlea  the  debt,  and  the  Branson  v.   Kintie,   1   How.  311,   11     L.  ed. 

right  of  tbe  creditor  to  the  proceeds  in  the  143. 

hands  of  the  .theriff  is  complete,  A  void  judgment  may  be  such  ab  initio. 

The  creditor's  righte  under  a  prior  execu-  in  which  case  all  acts  performed  under  it, 

tion   are  not  oppo«ed   to  the  object  of  the  ajid  all  claims  growing  out  of  it,  ai-e  also 

bankrupt  law.  void,    and    it    may    be    wholly    diarcgurdeJ 

Clark  V.  Iselin.  21   Wall,   360,  22  L.  nl.  (Freeman,   -Judgin.   4th   ed.    I    117);   or  it 

Sfi» :  Firie  v.  Chieaijo  Title  d  T.  Co.  182  U.  S.  may  be  such  because  of  a  fact  subsequent,  or 

■*3fl.  45  L.  ed.  1171,  21  Sup.  Ct.  Rep.  906.  of  error. 

The  judgmmt  is  valid  and  unaffected  by  While  it  is  unreversed  it  Is  valid  and  a 

tJie  bankruptcy  proceedings.  protection  to  the  sheriff.     A  bona  fide  pur- 

Ke  Pease.  4  Am.  Bankr.  Rep.  547.  chaser  on  a  sale  made  by  Us  autliority  is 

The  rulliflcation  of  the  li«i  alone  is  ef-  protected,  but  the  proceeds  must  be  restored 

fwted   by  the   adjudication   in   bankruptcy,  to  the  judgment  debtor,  or  to  anyone  who 

ond  in  order  that  that  effect  should  be  pro-  hna  succeeded  to  his  righta. 

rtu<-ed  the  lien  must  be  in  existence  at  tie  .   ^,'"'*V'C.'^"l"'«  i       f%Qc,     ."*  ,1^  "^f*" 

time  of  the  adjudication,  and  must  not  have  '"O'"".  "  P^t^  «;  f  L-^-  209;  ^Vn    Si'^   'J? 

Peckv.  Connell   6  Am.  Bankr   Rep  ^.  ^^.^  j^   ^   ^       ,5  j^-p    ^  ^^  j^  g  g 

.Vr.   S.  Lxvingston  ««mwfe  also    filed    a  ^^^^^^  ^   ^^      1^  U  g   228,  28  L.  ed.  723 
brief   for   petitioaev  od  submission   to  full  " 

'>ench:  Mr.  Justice  Brewer  delivered  the  opin- 

"Deem,"  vrhen  used   in  a  statute,   means  )(,„  ^f  the  court: 

to  "adjudge."  The  contention  of  the  petitioner  is  that — 

Blaufus  V.  People,  09  N.  Y.  107,  25  Am.        ''The  sherifiT  having  sold  the  goods  leviedl4881 

Rep.  US;  Stale  v.  Price,  11  N.  J.  L.  203.  on  before  the  filing  of  the  petition  in  bank- 
In  the  construction  of  statutes  the  general  ruptcy,  the  proceeds  of  the   sale   were   the 

words   in  one  clause   may  be   restrained  by  property  of  the  plaintiff  in  execution,  and 

the  particular  words  in  a  subsequent  clause  not  of  the  bankrupt,  at  the  time  of  the  ad- 

of  the  name  statute.  judication,  and  the  trustee,  therefore,  has 

Coringlan  v.  McNickle,   18  B.  Mon.  262:  no  tiUe  to  the  same." 

1S8  V.  m.  WBA 
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This  oontentloii  cannot  be  eiutained.   The  the  judgment  creditor  w««  gone  tad  thtX 

iudgment    in    favor    of    petitioner    ftgninst  money  became  the  property  of  the  bankrupt, 

llenmy  w&ft  not  like  that  in  Uetealf  Brcs.  and  was  subject  to  the  oontrol  of  his  i«» 

V.  Barker.  187  U.  S.  IflS,  ante,  122,  23  Sup.  retentaUve  in  bankruptcy. 
Ct  Rep.  B7,  one  giving  effect  to  a  lien  there-        It    wa«    held    in    Turner   r.    FaidaU,    1 

tofore  existing,  but  one  which,  with  the  levy  Cranch,   110,  2   L.  ed.   53,  that  monev  aA- 

of  sn  execution  issued  thereon,  created  the  lected  by  a  aherifi'  on  an  execution  could  not 

lien;  and  aa  judgment,  execution,  snd  levy  be   levied   upon   under   execution  pla<xd  ia 

were   all   within   four  months  prior  to  the  lii«    hands  aesinat    tJie  judgment    creditor, 

filing  of  the  petition  in  bankruptcy,  the  lien  and  that  the  latter  could  maintain  an  acticm 

created  tbereciy  became  null  and  void  on  the  against  the  aheriff  for  a  failure  to  pay  Um 

adjudication  of    bankruptcy.     This    nullity  money   thua     collected.     A    similar     ruling 

and  invalidity  relate  back  to  the  time  of  the  was   made   in   New   York    (Baker   v.   Ke*- 

entry  of  the  judgment,  and  aiTect  that  and  KOrlhy,  4)  N.  Y.  215),  in  which  it  appeared 

all   subsequent   proceedings.     The   language  that  a  sfaenfT  had   collected   money  oa  aa 

of  the  statute  is  not  "when"  but  "in  ease  he  execution  in  favor  of  one  Brooks;   that  ba 

is  adjudged  a  bankrupt,"  and  the   lien  ob-  returned  the  execution  without  paying  Um 

tained  through  these  legal  proceedings  was  money  to  Brooks,  but,  on  the  contrary,  lev 

by  the  adjudication  rendered  null  and  void  ied    upon    it    undar    an    execution    against 

from    its    inception.     Further,    the   statute  Brooks,  and  it  was  held  that  such  levy  did 

provides  that  "the  property  affected  by" —  not   rekaae    him  from    liability  to    Brooks. 

not   the    property    subject    to — the    lien    ia  It  was  said  in  the  opinion  (p.  216)  : 
wholly  discharged   and  released   therefrom.        "The   money  paid   into  the   hands  of  tlM 

It  is  true  that  the  stock  and  fixtures,  the  sfaerifl  on  the  execution  in  favor  of  Brooks 

property  originally  belonging  to  the  bank-  did  not  become  the  property  of  Brooka  until 

nipt,  had  been  sold,  but  having,  so  far  as  it  had  been  paid  over  to  him.    Until  that 

the  record  shows,  passed  to  a  "bona  flde  pur-  was  done,  the  sheriff  could  not  levy  upon  it 

chaser  for  value,"  it  remained  by  virtue  of  by  virtue  of  the  execution  against  Brooka 

the  last  clause  of  the  section  the  property  of  then  in  his  hands." 

the  purchaser,  unalTected  by  the  bankruptcy        The  rule  in  that  state  in  respect  to  a  levy 

proceedings.     But   the    money   received    by  upon  money  in  the  hands  of  a  sherifT  may 

the  sheriff  took  the  place  of  that  property,  have  been  clisnged. — at  least.  *«o  far  aa  an[41 

It  is  said  that  that  money  waa  not  the  attachment     is    concerned.     See    Wehl«     v. 

property  of  the  bankrupt,  but  of  tlie  cred-  Conner,  63  N.  Y.  231. 

itor  in  the  execution.     Doubtless  as  between        In  Nelson  v.  Ktrr,  59  N.  Y.  224.  it  ia  said: 

the  judgment  creditor  and  debtor,  and  while  "The  money  collected  by  the  slieriff  belonga 

the  execution  remained  in  force,  the  money  to  the  plaintiff."     But  in  that  case  Uie  exe- 

oould  not  be  considered  the  property  of  the  cution  had  been  returned,  and  yet  tbe  olfi* 

debtor,  and  could  not  be  appropriated  to  the  cer  liBd  not  paid  the  money  to  the  execution 

payment  of  his  debts  as  against  the  rights  creditor.     See    also   Kingston   Bank    r.    El- 

of   the  judgment  creditor,   but  it   had   not  (injre,  40  N.  Y.  391,  100  Am.  Dec  510. 
become  the  property  absolutely  of  the  cred-        In  none  of  those  cases  had  anything  been 

Itor.     The  writ  of  execution  had   not  been  done  to  affect  tbe   validity  or  force  of  tlia 

fully  executed.     Its  command  to  the  sheriff  writ  of  execution.     ^\'batever  was  done  waa 

was  to  seize  the  property  of  the  judgment  done  under  a  writ  whose  validity  and   po> 

debtor,  <<ell  it,  and  pay  the  proceeds  over  to  tency   were   unchallen|;ed   and   undisturbed; 

tbe  creditor.     The  time  within   which  that  while  here,  before  the  writ  of  execution  had 

was  to  be  done  bad  not  elapsed,  and  the  ex-  been   fully   executed,   its   power   was   taken 

[4S9Jecution  'was  still  in  his  hand*,  nut  fully  cxe-  away.     Its  command  had  ceased  to  Ije  obli^ 

cuted.     The  rights  of  the  creditor  were  still  atoiy   upon  the   sheriff,  and  the  execution 

subject    to    interception.     Suppose,    for   in-  creditor  had  no  right  to  insist  that  the  sher- 

stance,  there  being  no  bankruptcy  proceed-  iff  shoiild  further  execute  its  commanda. 
tnga,  the  judgment  had  been  rever^td  by  an        A  different  question  niight  have  ariwn  ■( 

appellate  court  and  the  mandate  of  reversal  the  writ  had   been   fully  executed   by   pay. 

filed  in  the  trial  court;  could  it  for  a  mo-  ment  to    the  execution    creditor.     Whether 

ment  be  claimed  that,  notwithstanding  the  the    bankruptcy  proceedings  would    then  so 

reversal  of  the  judgment,  the  money  in  the  far  aflect  the  judgment  and  execuUon,  u>d 

hands  of  the  sheriff  belonged  to  the  judg-  fi^t  which  was  done  under  them,  aa  to  jua- 

ment  creditor,  and   could   be   recovered   by  tify  a  recovery  by  the  trustee  in  bankruptty 

him,  or  that  it  was  the  duty  of  the  sheriff  ''^'i"'^''^*  execution  creditor,  is  a  question 

to   pay   it  to   himT     The   purchaser  at  the  ""*    before  us,  and    may  depend    on    nuv 

sheriff's  sale  might  keep   possession  of  the  f  M^^*l"f^"?     J"""   .      "  """"H^  "'^ J? 

property  which  he  had  pu^^aaed,  but  the  ^°'''  Vht'^^*,  ^"."^Tr^  proceedings  ae»^ 

•^■^'.j        .,  jtLi  Upon  the  wnt  of  execution  while  it  waa  still 

money  r««ived  aa  the  proceeds  of  audi  sale  u^^,,uted  and  released  the  property  whiA 

would  undoubtedly  be  ong  and  be  pa^  oyer  „,,  ^eld   under   it  from   the   ol'lum  of  tlw 

to    the  judgment  debtor.     Tbe    bankruptcy  execution  creditor. 

proceedings    operated     in     the    same    way         j.^  judgment  of  the  Court  of  AppeaU  U 

They  took  away  the  foundation  upon  which  a/Jirmed. 
the  rights  of  the  creditor,  obtained  by  judg- 
ment, execution,  levy,  and  sale,  rested.     The        Mr.    Justice     WUte     and     Mr.    Jnatic* 

duty  of  tbe  sheriff  to  pay  the  money  over  to  Feokhani  dissented. 

***  18S  V.  m. 


1902.                                                  WiLLiAKS  V.  Pabkeb.                                           491-498 

;491]*HENRY     BIGELOW     WILLIAMS     and  may  be  completed,  built,  rebuilt,  or  altered 

Charles  F.  Ayer,  Trustees,  Plffa.  in  Err,,  to  the  height  of   100  feet,  and  no  more4 

V.  Provided^  houyever.  That  there  may  be  •erect- [492] 

HE91BERT  PARKER,  Attorney  Gene/al  of  ^  on  any  such  building,  above  the  limite 

Massachusetts.  hereinbefore  prescribed,  such  steeples,  tow- 
ers, domes,  sculptured  ornaments  and  chim- 

(8ee  S.  C.  Reporter's  ed.  491-C>05.)  neys  as  the  board  of  park  commissioners  of 

said  city  may  approve. 

Constitutional     law — due     process — restric-  '''Sec.  2.  The  provisions  of  chapter  313  of 

tion    on   height   of   buildings — compensa-  the  acts  of  the  year  1896,  and  of  chapter 

lion.  370  of  the  acts  of  the  year  1897,  so  far  as 

they  limit  the  height  of  buildings,  shall  not 

Due  process  of  law  Is  not  denied  the  owners  ^  construed  to  apply  to  the  territory  speci- 

of  propertj  damaged  by  the  enforcement  of  ^^  ^^^  restricted  in  S  1  of  this  act. 

a  restriction  on  the  height  of  buildings  on  "Sec.  3.  The  owner  of,  or  any  person  hav- 

certain  Boston  streets.  Imposed  bj  Mass.  act  ing  an  interest  in,  any  building  upon  any 

May  23,  1898,  on  the  theory  that  the  right  land  described  in  8   1  of  this  act,  the  con- 

of  action  thereby  given  to  recover  the  dam-  struction  whereof  was  begun,  but  not  com- 

S5!^5f.Ti  K.^''*^l?'°Kf?^"*°^*'•°'^°5^'  pJeted,  before  the  14th  day  of  January  iu 

prescribed  by  law  for  obtaining  payment  for  fi,^  ™^^„4.  „^„^    ^v«  o„ff™  ^»»>»»»  ..»^«» 

damages  by  any  person  whose  land  Is  taken  J^«  current  year   who  suffere  damage  under 

In  the  laying  out  of  a  highway"  does  not  af-  ^^^  provisions  of  this  act  by  reason  or  m 

ford  adequate  provision  for  compensation  be-  consequence  of  having  planned  and   begun 

cause  the  city,  not  being  a  party  to  the  tak-  such  construction,  or  made  contracts  there- 

Ing,  Is  not  technically  estopped  to  deny  Its  for,  for  a  height  exceeding  that  limited  by 

liability,  since  such  statutory  liability  Is  of  §  1  of  this  act  for  the  locality  where  said 

a  character  which,  under  the  decisions  of  the  construction   has   been   begun,   may   recover 

state  conrts,  the  legislature  may  Impose  on  damages  from  the  city  of  Boston  for  mate- 

a  municipality.  ^i^,  boug|,t  or  actually  contracted  for,  and 

the  use  of  which  is  prevented  by  the  provi- 

[No.  116.]  sions  of  this  act,  for  the  excess  of  cost  of 

material  bought  or  actually  contracted  for 

Argued  December  5,  1902,    Decided  Febru-  over  that  which  would  be  necessary  for  sach 

ary  23,  1903.  building  if  not  exceeding  in  height  the  limit 

pro8cril)cd  for  that  locality  by  S   1  of  this 

IN  ERROR  to  the  Supreme  Judicial  Court  act,  Ies8  the  value  of  such  materials  as  are 
of  the  State  of  Massachusetts  to  review  not  required  on  account  of  the  limitationa 
a  judgment  directing  a  removal  of  those  resulting  from  the  provisions  of  this  act, 
|>arta  of  a  building  on  a  Boston  street  and  the  actual  cost  or  expense  of  any  rear- 
above  the  height  of  90  feet.  A/firmed.  rangcment  of  the  design  or  construction  of 
See  same  case  below,  174  Mass.  476,  47  such  building  made  necessary  by  this  act, 
L.  R.  A.  314,  55  N.  E.  77,  178  Mass.  330,  59  by  proceedings  begun  within  two  years  of 
^.  £.  812.  the  passage  of  this  act,  and  in  the  manner 

prescribed  by  law  for  obtaining  payment  for 

Statement  by  Mr.  Justice  Brewers  damages   sustained    by    any    person    whose 

On  May  23,  1808,  the  legislature  of  Mas-  land  is  taken  in  the  laying  out  of  a  high- 

%achusetts  passed  the  following  act:  way  in  said  city. 

"Sec.  1.  Any  building  now  being  built,  or  "Sec.  4.  Any  person  sustaining  damage  or 

hereafter  to  be  built,  rebuilt,  or  altered  in  loss  in  his  property  by  reason  of  the  limit 

the  city  of  Boston,  upon  any  land  abutting  of  the  height  of  buildings  provided  for  in 

On    St.    James   avenue,   between    Clarendon  this  act  may  recover  such  damage  or  loss 

i^itreet  and  Dartmouth  street,  or  upon  land  from  the  city  of  Boston,  by  proceedings  be- 

iM  the  comer  of  Dartmouth  street  and  Hun-  gun   within  three  years  of  the  passage  of 

^Dffton  avenue,  now  occupied  by  the  Pierce  this  act,  and  in  the  manner  prescribed  by 

t>uilding,  so-called,  or  upon   land  abutting  on  law  for  obtaining  payment  for  damages  sus- 

l>artmouth  street,  now  occupied  by  the  Bos-  tained  by  any  person  whose  •land  is  tiiken[403] 

t;on   Public  Library  building,  or  upon  land  in  the  laying  out  of  a  highway  in  said  city." 

mt  the  corner  of  Dartmouth  street  and  Boyl-  Acts  and  Resolves  of  Massachusetts,   1808, 

%ton  street,  now  occupied  by  the  New  Old  chap.  452. 

^itth  Church  building,  may  be  completed,  The  building  of  plaintiff  in  error  comes 

bailt,  rebuilt,  or  altered  to  the  height  of  00  within  the  scope  of  this  statute,  and  on  Sep- 

feet,  and  no  more;  and  upon  any  land  or  tember    17,    1808,   the   attorney   general   of 

lands  abutting  on  Boylston  street,  between  Massachusetts  filed  an  information  in  the 

I>artmouth    street     and    Clarendon    street,  supreme  judicial  court  of  that  state  to  en- 

join  the  maintenance  of  that  part  of  the 


XoTB.— i4«r   to   irhat   con9titute»  due  proems    building    above    the    00-foot    line.     To    this 


Tucker    (N.    Y.)    13   L.    R.   A*.   304.   and   note!  is  in  violation  of  the  2d  clause  of  §  1  of  the 

And  see  notes  to  People  v.  O'Brien   (N.  Y.)   2  l^*-"   Amendment,   and   of  other   provisions 

L.  K.   A.  255:   Peai-son  v.  Yewdnll,  24   L.  ed.  of  the  Constitution  of  the  United  States." 

U.   8.  436:   nnd  Wilson  v.  North  Carolina,  42  Pending    this    proceeding,    the     defendants 

L  ed.  U.  S.  865.  commenced  actions  against  the  city  of  Bos- 
188  U.  8.'  ^^"^ 
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Ion  for  dama^^,  as  provided  in  9fi  3  and  4  to  the  owner  of  property  taken  in  the  exer- 
of  the  statute.  The  city  filed  a  general  de-  cise  of  the  power  of  eminent  domain  by  or 
nial.  The  defendants  then  movc^  that  the  tinder  the  states  is  required  by  the  due  proc- 
attorney  general  be  required  to  join  the  ess  clause  of  the  14th  Amendment, 
city  as  a  party  defendant,  in  order  that  the  Monongahela  Xav.  Co.  v.  United  Stateg, 
question  of  the  city's  liability  to  damages  148  U.  S.  312,  37  L.  ed.  463,  13  Sup.  Ot  Rep. 
might  be  conclusively  determined  in  this  622;  Chicago,  B,  d  Q,  R.  Co.  v.  Chicago^  166 
proceeding,  or,  in  default  of  such  joinder,  U.  S.  226,  41  L.  ed.  979,  17  Sup.  CL  Kep. 
that  it  be  stayed  until  the  city's  liability  581;  Long  Island  Water  Supply  Co.  v. 
could  bo  conclusively  determined.  This  Brooklyn,  166  U.  S.  685,  41  L.  ed.  1165,  17 
motion  was  denied,  and  the  defendants  ap-  Sup.  Ct.  Rep.  718;  Smyth  v.  Amea,  169  U. 
pealed  from  the  denial  thereof.  The  facts  S.  466,  42  L.  ed.  819,  18  Sup.  Ct.  Rep.  418; 
were  agreed  upon,  and  the  case  reserved  by  Backus  v.  Fort  Street  Union  Depot  Co.  169 
the  presiding  justice  for  the  consideration  U.  S.  557,  42  L.  ed.  853,  18  Sup.  Ct.  Rep. 
of  the  full  court.  Upon  March  13,  1901,  a  445;  Norvoood  v.  Baker,  172  U.  8.  269,  43 
decree  was  entered,  sustaining  the  conten-  L.  ed.  443,  19  Sup.  OL  Rep.  187. 
tion  of  the  attorney  general,  and  directing  The  Federal  requirement  of  due  process 
a  removal  of  those  parts  of  the  building  of  law  extends  to  judicial,  as  well  as  to  leg- 
above  the  height  of  90  feet,  without  preju-  islative,  action  of  the  states.  The  decree 
dice,  however,  to  the  right  of  defendants  of  a  court  may  invade  the  requirement,  no 
under  the  statute  to  maintain  such  steeples,  less  than  a  statute. 

towers,  etc.,  as  the  board  of  park  commis-  Chicago,  B.  d  Q.  R.  Co.  v.  Chicago,  166  U. 

sioners   of  the  city  of   Boston   should   ap-  S.  226,  41  L.  ed.  979,  17  Sup.  Ct.  Rep.  581. 

prove.     174  Mass.  476,  47  L.  R.  A.  314,  55  See  also  Virginia  v.  Rivea,  100  U.  S.  313,  26 

N.   E.   77.    To  review  such  judgment  this  L.  ed.  667 ;  Ex  parte  Virginia,  100  U.  S.  339, 

writ  of  error  was  sued  out.  25  L.  ed.  676;  Civil  Rights  Cases,  109  U.  S. 

3,  27  L.  ed.  836,  3  Sup.  Ct.  Rep.  18;  Logan 

Mr.  Albert    E.  Plllsbiiry    argued    the  v.  United  States,  144  U.  S.  263,  36  L.  ed. 

cause,  and,  with  Mr.  Grant  M.  Palmer,  filed  429,  12  Sup.  Ct.  Rep.  617;  Soott  v.  McXeal, 

a  brief  for  plaintiffs  in  error:  154  U.  S.  34,  38  L.  ed.  896,  14  Sup.  Ct.  Rep. 

Due  provision  for  juf^t  compensation  for  1108;  Gibson  v.  Mississippi,  162  U.  S.  565, 

private   property  taken   for   public   uses   is  40  L.  ed.  1075,  16  Sup.  Ct.  Rep.  904;   Wil- 

essential  to  the  validity  of  an  act  of  eminent  Hams  v.  Mississippi,   170  U.  S.  213,  42  L. 

domain.  ed.  1012,  18  Sup.  Ct.  Rep.  583;  Blake  v.  Mc- 

Perry  v.  Wilson,  7  Mass.  393;  Stevens  v.  Clung,  172  U.  S.  239,  43  L.  ed.  432,  19  Sup^ 

Middlesex  Canal.  12  Mass.  466:  Brickett  v.  Ct.  Rep.  165. 

Haverhill  Aqueduct   Co.    142   Mass.   394,   8  The  state  cannot  be  held  liable  for  the 

N.  E.  119;  Atty.  Gen.  v.  Old  Colony  R.  Co.  acts   of  its  public  officers,   whether  merely 

160  Mass.  62,  22  L.  R.  A.  112,  35  N.  E.  252;  tortious  or  in  course  of  judicial  procedure. 

Bent  V.  Emery,  173  Mass.  495,  53  N.  E.  910.  under  a  void  statute. 

Without  such  provision  the  statute  is  un-  Connecticut   River    R.    Co.    v.    Franklin 

constitutional  and  void,  and  does  not  justify  County,    127   Mass.   50,   34   Am.   Rep.   338; 

an  entry  upon  the  land  of  the  owner  with-  Murdock    Parlor    Grate    Co.    v.    Com.    152 

out  his  consent  Mass.  28,  8  L.   R.   A.   399,  24   N.   E.  854; 

Connecticut    River    R.    Co.    v.    Franklin  Bent  v.  Emery,  173  Mass.  495,  53  N.  E.  910. 

County,  127  Mass.  50,  34  Am.  Rep.  338.  The  provision  for  damages  cajinot  be  pre- 

It  is  not  enough  that  the  statute  pur-  sumed  valid  or  enforceable  unless  it  clearly 
ports  to  make  provision  for  compensation,  appears,  upon  its  face,  to  be  so.  The  ex- 
The  provision  must  be  certain,  amounting  to  istence,  at  the  time  of  passage  of  a  siatute, 
assurance  of  it,  \^ithout  risk  of  failure  in  of  facts  essential  to  its  validity,  roaT  be  pre- 
any  event.  It  is  beyond  legislative  power  to  sumed :  but  no  presumption  as  to  tlie  deter- 
east  upon  the  property  owner  any  hazard  of  mination  of  a  future  event,  so  uncertain 
loss  of  his  propeity  without  conipeiwation.  as  the  result  of  contested  litigation,  can  aai- 

Drury  v.  Midland  R.  Co.  127  Ma>*».  571;  »sfy  this  imperative  constitutional  require- 

Haverhill  Bridge  y.  Essex  County,  \0:i  MSL9S.  ^^^^      .  »    »    .,             «          /,       .       ,«• 

120,   4   Am.    Rep.    518;    Atty.    Gen.   v.   Old  ^r^^'Ton"/?'^^'' J'    ^l*i?   ^^"'^'J^ 

Colony  R.  Co.  160  Mass.  62,  22  L.  R.  A.  112,  ^.«««'  ^^0    4   Am.   R^.    518;     Oofw^Ueui 

OK  Ml?    oj^»>.   n^^^^^iin^M*  t?i..^  p    r>n    J  R^veT  R.  Co.  v.  Frankhn  County,  127  Mas. 

35  N    E    252;   CoriTtec/.cu*  «»t>^  ^.  Co    v.  y.  Emery,   178 

Franklin  County,  12 i  Mass.  50,  34  Am.  Rep.  ^^^    ^^^    ^^"^    E.  910.                   ^ 

^n^'JT't^^'^'fJioZ^Z'^.aA^^u:^'  Substantial    certainty    of    eompensatkiii 

73.  58  L.  R.  A.  ^95    62  N.  E.  164 ;  Be«<  v.  ^„„^^  j^   predicated   of  a    statutTwhicS 

Emery,  173  Mass.  495,  53  N.  E.  910 ;  Ken-  ^^^^  ^he  right  to  depend  upon  the  event  of 

nedy  v.  Indianapohs,  103  U.  S.  599,  26  L.  ed.  Htigntion    with    a    third    party    which    dia- 

55U;   Cherokee  Natwn   v.   Southern  Kansas  putes,  has  a  right  to  dispute,  and  has  rea> 

R.  Co.    135  U.  S.  641,  34  L.  ed.  295,  10  Sup.  gonable  grounds  .for  disputing,  ite  liability. 

Ct.  Rep.  965;   Bauman   v.   Ross,  167  U.  S.  VT\]ms  the  legislature  has  power  to  com- 

548,  42  L.  ed.  270,   17  Sup.  Ct.  Rep.  966;  pel  a  city  to  establish  public  parks,  H  has 

United  States  v.  Gettysburg  Electric  R.  Co.  no  power  to  compel  a  city  to  take  or  pay 

160  U.  S.  668,  40  L.  ed.   576,   10  Sup.  Ct.  for  property  for  improving  them  when  «•- 

Rep.  427.  lalilishofl.     In  the  states  in  which  the  direei 

I>ue  proWsion  securing  ju.<t  com j>ensa tion  ({uostion  whether  the  legislature  may  cons- 
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El  a  city  or  town  to  establish  public  parks 
A  been  judicially  raised,  under  constitu- 
tional provisionfi  substantially  like  those  of 
Massacnusetts,  it  has  uniformly  been  deter- 
mined in  the  negative. 

People  ex  rel.  he  Roy  v.  Hurlbut,  24  Mich. 
44,  9  Am.  Rep.  103;  People  ex  rel.  Park 
Contra,  v.  Detroit,  28  Mich.  228,  15  Am. 
Hep.  202,  29  Mich.  343;  Thompson  v.  Morauy 
44  Mich.  602,  7  N.  W.  180;  Webb  v.  yew 
York,  64  How.  Pr.  10;  Dill.  Mun.  Corp.  4th 
cd.  S§  7l~74a.  See  also  Atkins  v.  Ramiolphy 
31  Vt.  226;  State  ex  rel.  McCurdy  v.  Tap- 
pan,  29  Wis.  664',  Louisville  v.  XJmversity 
of  Louisville,  15  B.  Mon.  642;  State  ex  rel, 
Oeake  v.  Fox  (Ind.)  56  L.  R.  A.  893,  63  N. 
£.  19. 

Until  the  present  case,  the  Massachusetts 
court  has  never  gone  so  far  as  to  hold  that 
the  legislature  may  compel  a  city  to  tax  its 
inhabitants  for  a  sy^rtem  of  public  parks, 
nor  is  there  believed  to  be  authority  for  this 
proposition  in  any  state.  It  has  gone  no 
farther  than  to  hold  that  the  legislature 
may  authorize  taxation  for  this  purpose. 

HoU  v.  Somerville,  127  Mass.  408;  Foster 
^.  Boston  Park,  133  Mass.  321. 

And  that  court  seems  to  regard  parks, 
^^when  established  by  a  city  under  leginlativc 
ciiithority,  as  held  by  it  in  a  quasi- private 
^nd  proprietary  character,  beyond  legisla- 
i:.ive  power  to  take  away. 

Mt,  Hope  Cemetery  y.  Boston,  158  Mass. 
G09,  33  N.  £.  695. 

It  waK  formerly  understood  in  Massaclm- 
c»«tts  that  the  property  of  tlie  inhabitAni? 
^>was  liable  to  seizure  on  execution  for  a 
<lebt  ol  a  city  or  town. 

Cotinecticut  River  R.  Co.  v.  Franklin 
^Dounty,  127  Mass.  50,  34  Am.  Rep.  338. 

Apparently  this  can  no  longer  be  re- 
^parded  as  the  law. 

Rees  v.  Watertown,  19  Wall.   107,  22  L. 
.  72;   Merriwether  v.  Garrett,   102  U.  S. 
72.  26  L.  ed.  107. 

Merely  to  give  the  owner  a  right  of  sc- 
ion is  to  comply   with   the  constitutional 
^^"equirement  in  form,  while  violating  it  in 
^^ubstance. 

Haverhill  Bridge  v.  Essex  County,  103 
lass.  120,  4  Am.  Rep.  518:  Atty.  Gen.  v. 
«ld  Colony  R.  Co.  160  Mass.  62,  22  L.  R. 
^Jk.   112,   35  X.   E.   252. 

In  the  ordinary  case  the  owner  of  prop- 
"^rty  taken  by  eminent  domain  has  not  only 
'^he  security  of  the  statutory  provision  for 
■^ompen8a4,ion,   but   if  for   any    reason    that 
provision  fails,  equity  will  exclude  the  tak- 
'er  and   restore  the  original  owner  to  pos- 
session; so  solicitous  is  the  law  for  his  pro- 
tection. 

A  tty.  Gen.  v.  Old  Colony  R.  Co.  160  Mass. 
62,  22  L.  R.  A.  1 12,  35  N.  E.  252 ;  Rockport 
Water  Co.  v.  Rockport,  161  Mass.  279,  37 
N.  E.  168;  Street  v.  Rechel.  159  U.  S.  389, 
40  L.  ed.   193,  16  Sup.  Ct.  Rep.  43. 

Here,  while  the  city,  whieli  alone  is  made 
liable  for  dama;^es,  is  refusin*;  to  pay,  aiui 
contesting  any  obligation  to  pay,  as  it  ha.s 
a  right  to  do,  the  state  court  proccs^ds  to 
destroy  the  property,  putting  it  lM»yond 
reach  of  restoration;  and  this,  notwithstand- 
188  U.  8. 


ing  it  is  beyond  the  power  of  that  court  fi- 
nally to  determine  the  liability  of  the  city, 
which  power  belongs  to  this  court  alone. 

Mr.  Edmund  A.  WUtman  argued  the 
cause,  and,  with  Mr.  Samuel  J.  Elder,  filed 
a  brief  for  defendant  in  error: 

Due  process  moans  only  such  process  as 
recognizes  the  right  of  the  owner  to  be 
compensated  if  his  property  be  taken  from 
him  and  transferred  to  the  public.  All 
that  is  essential  is  that  a  proper  inquiiy 
should  be  made  as  to  the  amount  of  com- 
pensation, and  this  constitutes  "due  proc- 
ess." 

Chicago,  B.  d:  Q.  R.  Co.  v.  Chicago,  166 
U.  S.  220,  41  L.  ed.  979,  17  Sup.  Ct.  Rep. 
581;  Su:ect  v.  Reehel,  159  U.  S.  380,  40  L 
ed.   188,   16  Sup.  CL  Rep.  43. 

The  Federal  courts  ought  not  to  inter- 
fere,— especially  with  a  statute  which  has 
been  declared  constitutional  by  the  state 
supreme  court, —  unless  it  clearly  appears 
that  there  is  some  abuse  of  law  amounting 
to  confiscation  of  property  or  deprivation 
of  personal  rights. 

Cass  Farm  Co.  v.  Detroit,  181  U.  S.  396, 
45  L.  ed.  914,  21  Sup.  a.  Rep.  644. 

It  is  not  necessary  that  there  should  be 
any  particular  mode  of  proceeding  in  the 
state  court  for  the  i-ecovery  of  compensation. 

Simon  v.  Craft,  182  U.  S.  427,  45  L.  ed. 
1165,  27  Sup.  Ct  Rep.  836. 

The  14th  Amendment  in  no  way  under- 
takes to  control  the  |)ower  of  a  state,  or 
to  determine  by  what  process  l^^l  rights 
may  be  asserted  or  legal  obligations  be  en- 
forced, proWded  the  method  of  procedure 
adopted  for  this  purpose  gives  reasonable 
notice  and  affords  fair  opportunity  to  be 
heard  before  the  issues  are  decided. 

lotra  C.  R.  Co.  v.  Iowa,  160  U.  S.  389,  40 
L.  ed.  467.  16  Sup.  Ct.  Rep.  344. 

A  large  discretion  is  necessarily  vested  in 
the  state  legislature  to  determine  not  only 
what  the  interests  of  the  public  require,  but 
what  measures  are  necessary  for  the  pro- 
tection of  such  interests. 

holdin  V.  Hardy,  169  U.  S.  306,  42  L.  ed. 
780,  18  Sup.  Ct.  Rep.  383. 

It  is  not  necessary  tliat  compensation 
should  be  determined  in  advance  of  the  tak- 
ing. It  is  sufficient  if  any  adequate  pro- 
vision for  compensation  is  made.  Proper 
inquiry  as  to  the  amount  of  the  compensa- 
tion constitutes  due  process. 

Backus  V.  Fort  Street  Union  Depot  Co. 
169  U.  S.  557,  42  L.  ed.  853,  18  Sup.  Ct. 
Rep.  445. 

Due  process  of  law  is  process  according  to 
the  law  of  the  land.  This  process  is  regu- 
lated by  tlie  law  of  the  staie. 

French  v.  Barber  Asphalt  Paving  Co.  181 
U.  S.  324,  45  L.  ed.  879,  21  Sup.  Ct.  Rq). 
625. 

If  this  statute  in  question  can  be  con- 
ptrued  as  an  exorcise  of  the  power  of  taxa- 
tion, the  rule  is  still  the  same. 

Daridson  v.  \cw  Orleans,  96  U.  S.  97, 
24  L.  «1.  (UO:  Mobile  County  v.  Kimball, 
102  U.  S.  (J9K  26  L.  ed.  2t\H:  Hagar  v.  Rec- 
lawaiion  Dint.  Yo.  /««,  111  U.  S.  701,  28 
L.  ed.  569,  4  Sup.  Ct  Rep.  663;   Fallbrook 


502,  608                            Supreme  Ck)uiiT  of  the  United  States.  Oct.  Term, 

IrHg.  Di9t.  v.  Bradley,  164  U.  S.   112,  41  Sup.     Ct.     Rep.     829,     and     cases     citedj 

L.  ed.  36U,  17  Sup.  Ct.  Rep.  56.  Itaamusaen  v.  Idaho,  181  U.  S.   108«  45  L. 

Nor  does  it  make  any  ditrerence  with  the  ed.  820,  21  Sup.  Ct.  Rep.  594.     The  consti- 

constitutionality    of    the    statute    that  the  tutional   provision   of   tne   state,   and   that 

legislature   of    MasdaehuAetts    has    imposed  found  in  the  5th  Amendment  to  the  Federal 

the  entire   burden  of   Uiis   public  improve-  Constitution,  are  substantially  alike.     The 

ment  upon  the  city  of  Boston.  Massachusetts     provision     reads:      '*When- 

tiweet  V.  Reclielf  159  U.  S.  380,  40  L.  ed.  ever  the  public  exi^ncies  require  that  the 

188,  16  Sup.  a.  Kep.  43 ;  ^VUlard  v.  Prea-  property  of  any  individual  should  he  appro- 

hury,  14  Wall.  076,  20  L.  ed.  710;  Bauman  priated  to  public  uses,  he  shall  receive  a 

V.  Roaa,  167  U.  S.  548,  42  L.  ed.  270,  17  Sup.  reasonable    compensation     therefor."      Dee- 

Ct.  Rep.  966;   Webster  v.  Fargo,  181  U.  8.  laration  of  Rights,  art.   10.     And   the   6th 

394,  45  L.  ed.  912,  21   Sup.  Ct.  Rep.  644;  Amendment     says:       "Nor     shall     private 

Williav^  V.   Egglcatotiy   170   U.   S.   304,  42  property  be  taken   for  public   use   without 

L.  ed.  1047,  18  Sup.  Ot.  Rep.  617;  Frecland  just  compensation." 

V.  Haatingay   10  Allen,  570:   Kingman,  Pe-  So  far  as  the  Federal  Constitution  is  con- 

titioner,  153  Mass.  566,  12  L.  R.  A.  417,  27  cerned,  it  is  settled  by   repeated  decisions 

N.  E.  778;   OW  Colony  R.  Co,  v.  Framing-  that  a  state  may  authorize  the  taking  of 

ham  Water  Co.  153  Mass.  561,  13  L.  R.  A.  possession  prior  to  any  payment,  or  even  fi- 

332,  27  N.  E.  662.  n»»l  determination  of  the  amount  of  compen- 

The   decision    of   a   supreme   court   of   a  sation.     In  Backus  v.  Ft.  Street  Union  Dc- 

state  in  coivrtruing  ite  own  Constitution  is  PO^  Oo.  169  U.  S.  557,  568,  42  L.  ed.  853, 

binding  on  this  court.  858,  18  Sup.  Ct  Rep.  445,  449,  we  said: 

ioica  C.  R.  Co.  V.  /oM-a,  160  U.  S.  389,  40  "Is  it  beyond  the  power  of  a  sUte  to  au- 

L.  ed.  467,   16   Sup.  Ct.   Rep.  344;   Orr  v.  thoiize  m  condemnation  cases  the  taking  of 

Oilman,  183  U.  S.  278,  46  L.  ed.  196,  22  Sup.  possession  prior  to  the  final  determination 

Ct.   Rep.   213.  *^^  the  amount  of  compensation  and  pay-[6* 

This   court'  is    bound   to  give  the   same  ment  thereof?     This  question  ia  fully  an- 

meiining  to  a  state  statute  as  was  given  it  1^®™    *>y    **!«   opinions   of   this  court   in 

by  the  supreme  court  of  the  state.  fi'^'jf'^t^^^'^^o^'-  Southern  Kanaa^  R.  Co. 

Htockard  v.  Morgan,  185  U.  S.  27,  46  L.  J35  U.  S.  641,  34  L.  ed.  296,  10  Sup.  (X. 

ed.  785,  22  Sup.  Ct.  Rep.  576;   Missoun  P.  SfP'  ^^^'  '^"f    ,!frM*  o     ^VJ.  ^^  ^' . . 

R.  Co.   V.   Nebraska,    164   U.   S.  403,  41    L.  2?^'  ^"   ^V^*    ^Pv}  xi.  x  ?;     ,         .P'    *^- 

ed.  489,  17  Sup.  Ct.  Rep.  130.  Tliere  can  be  no  doubt  that  if  adequate  pro- 

The  legislature  of  Ma^ssachusett-*  has  im-  vision  for  compensation  is  made  authority 

posed  at  various  times  a  sewerage  system,  ^^y  }^  ^^ran ted  for  taking  possession  peiKi- 

Vsvnij^v  svstem,  and  k   park  system  upon  J"?  inquirv  as  to  the  amount  which  must 

the  city  of  Boston  and  the  adjoining  cities  '>^  PHid  ,and  before  any  final  determination 

and    towns,   constituting   what  the   legisla-  ^"®J*J^oi.          .,       -         *     •        •             x     At. 

ture  has  called  a  metropolitan  district    and  ,^V«  P«»«'  therefore,  to  inquire  as  to  the 

the  consUtutionality   of   such   stetutes   hai,  adequacy  of  the  provision  for  compensation. 

iK^en  airimied  after  careful  consideration.  ^«  1"^«/»?"  »^J"*d^,  ^«  V      ^^fK*"""!,**" 

Kingman,   Petitioner,   153   Mass.   570,    12  ;7''"<'>'  ^^  |^?  «^y.,^^.  ^f^^^i  * w^?i^** -I^ 

L.  R.  A.  417,  27  N.  E.  778;  Adams,  Petition-  ^^'^  ^^^'Innpi^   ll'in*1^^nn^LiLl"S 

cr,    165  Mass.  407.  43   N.  E.   682;   De  Las  ^^  s^eh  ^Tn^L  iTthrt^^e^^E  ^ 

Casaa.  Petitioner,  178  Mass.  213,  59  N.  E.  Sa^^^elS^f  ThiV^ 

press  statutory  power  or  authority  to  raise, 

.,..._               ...         ...  appropriate,  or  pay  money  for  such  a  par- 

Mr   Justice  Brewer  delivered  the  opin-  ^,f     ^    ,,  f^f,   ^^^^^^  provides   &at 

ion  of  the  wurt:  Sanv     person     sustaining    damage    .    .    . 

Counsel   for   paintiffs  in  enor  state   in  „,    :  ^^^.^^  ^.^^  ^^^^          •*      j      ^ 

their  brief  that  "the  single  question  in  the  ,„„j,„^^    prescribed   by   ftw   for    obUining 

case  IS   substantially,  whether  .t  is  consist-  p,y,„e„t  for  damages  by  any  person  whoS 

^nt  with  due  proceM  of  lavy  for  a  court  to  f,„'^  j,  t^,^^„  i„  ^l^  laying  oS  of  a  high, 

decree   the  actual  destruction  of   property  ^^^  „  ,„j  ,,  ^^^  U  a  general  mU1M» 

"u^*v  *J    *w"*!  u *   *""*"'"*  •  w*""    ^/  niakinR  suitable  provision  for  such  a  iceor- 

which  the  state  takes  certain  rights  in  it,  ^^     tV  question  of  solvency  does  not  aeem 

making  provision  for  compensation  only  by  ^f^'^^  material 

giving  the  owners  a  right  of  action  against  ^  {„  ^^^^  that  the  city  is  not  a  party  to 

'u^l^u'"/  **"'"■  ,<'?"'?p»/  ^h"'*  th?  «ty.  the  proceedings,  and  therefore  not  ^irtopped 

which  had  no  part  in  the  taking,  denies  the  ^^  /       ^^^  fiabilitv   by   reason  of   hiAtm 

validity  of  the  provision  for  compensation,  «„,ght  and  obtained  the  condemnation,     la 

upon  which  the  va  idity  of  the  taking  dc-  ^y^^f  ,^g^  ^^^  ^^^^^^^  ^^„^^^  ,^^  ,^j. 

pends,  and  refuses  to  pay  any  damages  un-  statutes  giving  to  corporations,  mnnic- 

less  and  until  it  is  held  liable  therefor  m  jpaf  or  private"  the  right  to  condemn.  While 

another  proceeding,  which   is  yet  undeter-  there  is  no  technical  estoppel  by  judicial 

mined.  proceeding,  yet  the  state  supreme  court  ad* 

That  the  statute  does  not  conflict  with  judged  the  validity  of  the  statute,  not  men- 

the  Constitution  of   the   state   is   for   this  ]y  in  respect  to  the  taking,  bat  alao  in  !•• 

court  settled  by  the  doi-ision  of  the  state  npect  to  the  liability  of  the  city.     In  its 

court     ilerchanW  d  Mfrs.  Bank  v.  Penn-  opinion  it  said  (p.  481,  Lk  R.  A.  p.  317,  K. 

s^^lvanic,  Iff!  U.  8.  401.  42  L.  ed.  236.  7  B.  p.  78)  t 
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"It  nuiv  b«  contended  that  if  the  le){iBU' 
ture  could  tike  this  right  for  the  use  of  the 
public,  it  could  not  retjuire  the  city  o(  Bos- 
ton to  make  compensation  for  it,  but  should 
h*re  provided  for  the  payment  of  damages 
from  the  treasury  of  the  commonwealth. 
Thia  contention  would  limit  too  strictly  the 
power  of  the  legislature  in  the  distribution 
of  public  bunlena.  Very  wide  discretion  is 
left  with  the  lawmaking  power  in  thia  par- 
ticular. The  legislature  may  change  th( 
B04] political  subdivisions  *of  the  commonwealth 
b^  creating,  changing,  or  abolishing  par- 
ticular cities,  towns,  or  counties.  It  mny 
require  any  of  them  to  bear  such  share  ol 
the  public  burdens  as  it  deema  just  and 
equitable.  Thia  right  has  been  exprcised  in 
•  great  variety  of  ways.  Kingiiian,  Peti- 
tionrr,  153  Mam.  630.  12  L.  R.  A.  417.  ZT 
X.  K.  778,  and  cases  and  statutes  there 
cited." 

And  this  decision  is  in  harmony  with 
prior  adjudications  of  that  court. 

It  ia  also  true  that  the  proceeding  here 
taken  ia  in  many  respects  novel.  Perhaps 
no  case  like  tt  has  arisen  in  this  country. 
Hut  aa  the  court  of  last  reaoi't  of  Mawuichu- 
setts  has  treated  it  as  a  condemnation,  a 
taking  for  the  public  use,  it  is  a  t.iking  for 
the  use  prinmnl^  of  the  citizens  of  Boston, 
and  comes  within  the  repeated  rulings  of 
the  Btate  court  in  respect  to  the  competency 
of  the  legislature  to  cast  the  burden  there- 
of upon  the  city.  And  while,  aa  Btateil, 
there  may  be  no  technical  estoppel  by  judg- 
ment, yet  in  view  of  these  rulings  it  would 
lie  going  too  far  to  hold  that  it  i.i  esivntial 
Uiat  there  be  a  judgment  esitablisliing  the 
liability  of  the  city  before  it  can  be  nUirmed 
that  adequate  provision  for  coinpen.vition 
has  been  made. 

That  there  may  he  novel  questions  in  re- 

Tct  to  the  measure  of  damage,  the  value 
the  property  that  is  taken,  does  not  avoid 
the  fact  that  a  solvent  debtor, — one  whose 
lolvency  is  not  lisble  to  go  up  or  down  like 
thnt  of  an  individual,  but  is  of  substantial 
permanence, — is  provided,  as  well  as  a  di- 
r«ct  and  appropriate  means  of  aseertnining 
■nd  enforcing  the  amount  of  all  such  dam- 
1^.  In  view,  therefore,  of  the  prior  deci- 
lions  of  the  siipreni^  court  of  the  state  as 
well  as  that  in  this  :asc,  we  are  of  opinion 
Uuit  it  cannot  be  held  that  there  was  a  fail- 
ure to  make  adequate  provision  for  the  pay- 
ment of  the  damages  lustained  by  the  tak- 
ing. 

Wo  have  not  considered  any  question  ol 
purely  atatc  cognizance,  nor  have  we 
•topped  to  comment  on  the  suggestion  made 
by  the  supreme  court  if  the  ittutc,  that  this 
Matute  might  be  8iisl;iine.l  n^i  an  exercise 
of  the  police  poucr,  or.  if  it  could  be  bo  bus- 
tained.  that  it  could  be  enfortod  without 
»  any  provision  for  con  penwition.  Considei- 
*^S]ing  simply  the  distinct  'iinnHisition  so  ably 
presented  by  the  counM't  for  plninlifT*  in  er- 
ror, we  are  of  opinioii  that  the  nt^itute  in 
question  cannot  be  adjudged  in  conflict 
with  the  Federal  Coiistitution.  and  there- 
fore the  judgment  of  Iha  Supreme  Judicial 
Court  of  ilattacfiutcttt  i»  uffiTmei. 
188  U.S. 


AUGUSTUS  Q,  REETZ,  Piff.  in  Err., 
PEOPLE  OF  THE  STATE  OF  MICHIGAN. 

(See  8.  C.  Reporter's  ed.  506-510.) 

ConatiditioiHil  laK — due  proce«s  of  laui — va- 
lidity of  elate  lam  as  to  practice  of  medi- 
cine— ex  poat  facto  fauw. 

1.  The  grant  to  a  board  of  reflitratlon  Id 
medicine,  b;  MIcb.  Pub.  AcU  1899,  act  No. 
W7,  of  the  power  to  ileciae  whether  an  appli- 
cant for  reslatrntloa  bad  been  "legally  regla- 
tered"  under  a  prior  statute,  with  no  proTl- 
■Ion  In  terms  tor  a  review  of  the  proceedlnn 
at  sueb  board,  does  not  render  the  act  ob- 
noxious <o  the  Federal  Conitllutlon. 

2.  Due  pruceeii  of  law  requires  do  apecltl  pro- 
vlBl<m  for  grautlDg  ■  ttearlng  to  applicant* 
(or  regis  I  ration  bf  the  tKurd  of  reglstrallou 
In  medicine  created  by  Mich.  Pub.  Acts  1889. 
act  No.  237.  where  such  act  provides  lor 
umlannusl  nx^ttnga  of  tbe  boani  at  speel- 
tled  times  at  ttte  slsCe  capltol. 

S.  Tbc  provision  against  the  practice  of  medi- 
cine hj  uareglatered  persoas,  which  Is  mndii 
bj  .Mich.  Pub.  Acta  IHOQ,  act  No.  237.  creat- 
ing a  board  of  reglatnttlon  In  medicine,  does 
not  render  sacb  act  w  pott  facto  as  to  one 
licensed  uuder  a  prior  act,  where  provision  la 
made  for  reglatratloD  of  persona  presenting 
sulBclent  proof  of  legal  registration  ander 
auch  prior  act. 

[No.  143.] 


IN  ERROR  to  tbe  Supreme  Court  of  tlM 
State  ol  Michigan  to  review  a  judgment 
which  affirmed  a  conviction  in  the  Circuit 
Court  for  the  County  of  Muskegon  of  a  vio- 
lation of  a  state  statute  prohibiting  tbe 
practice  of  medicine  by  unregisterea  per- 
sons.    Afflimed. 

See  same  case  below,  127  Mich.  87,  86  N. 
W.  396. 

Note. — .4s  to  (Ac  conttitulional  riglil  to  proo- 
Ilcr  a  priitc'ion — s«e  note  1o  Ijiulwvllle  SufcLj 
Viiult  «  T.  Co.  V.  LoulBvllle  A  N.  R.  Co.   (Sy.) 

14  I..  R.  A.  nsi. 

On  juillrinl  poirrr  to  retirto  arffom  of  boault 
In  rr^prrt  to  llcrnsrl  of  pltylldaHa,  denliilM, 
etc.— see  note  to  Iowa  ICclecttc  Medical  College 
\sso.  v.  A.-hi-ailpr   lliwu)   20  L.  R.  A.  3S5. 

.11  tn  irhnt  ronnlltiif-t  due  proccw  of  Jotc— 
■ee  KtiniK  v.  ^umptioD  (iDd.)  2  L.  R.  A.  835, 
nnd  n>te:  Rf  Gannon  (R.  I.)  S  b.  R.  A.  339, 
and  note;  ITImnn  v.  Baltimore  (Md.)  11  L.  K. 
A.  224.  and  note:  (illnian  v.  Tacker  (N.  Y.| 
13  L,  U.  A.  SO*,  and  note.  And  see  notes  to 
fi'Dple  V.  O'Brien  (N.  Y.)  2  L.  R.  A.  253: 
I'earBon  v.  Ycwdnll.  2i  I.,  ed.  U.  S  430;  and 
Wllsna  v.  North  f'arollnn.  42  L.  ed.  U.  8.  865. 

Ob  iioHci;  anil  /leortap  rrqitlred  to  conetltute 
Hvt  proceim  of  loie — see  notes  to  Kunts  v. 
Sumption    (Ind.t    2   L.   R,   A.  857:  Chauvln    v. 
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1o  Klale  V.  Cooler  (S.  r.)  3  L,  R.  A.  181;  An- 
Uerjwn  v,  O'DrHincll  (8.  C.)  1  I..  K.  A.  032 ; 
L-Hlder  v.  Bull,  1  L.  ed.  IT.  S.  848:  Starges  v. 
Crowalnshleld.  4  L.  ed.  V.  R.  5211:  Ke  Uedtey. 
33  L.  ed  U.  8.  833:  Otoe  Count;  v.  Dstdwln. 
28   L.   ed.    V.   S.  .131 ;   and   Barnlts  r.   Beverli, 
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606,  606                           Supreme  Ck>nBT  of  the  United  States.  Oct. 

Statement  by  Mr.  Justice  Brewert  Bchlitz  v.  KoeniiZf  86  Wis.  31,  21  L.  I 

Act  No.  237  of  the  public  acts  of  the  state  A.  483,  56  N.  W.  104 ;  Pennoyer  v.  Neff,  ft 

of  Michigan    (1800)    directed   the  appoint-  U.  S.  714,  24  L.  ed.  565;  State  v.  Oartuol 

ment  of  ''a  board  of  registration  in  medi-  10  Ark.  156. 

cine/'  to  hold  two  regular  meetings  at  speci-  The  duties  which  the  act  of  1800  attempl 

fied  times  in  each  year  at  the  state  capitol,  to  confide  to  the  state  board  of  regiatrauo 

and  additional  meetings  at  such  times  and  are,  at  least,  of  a  quasi -juridical  charactei 

places  as  it  might  determine;  required  all  and  would  involve  action  of  the  board  n 

persons  engaging  in  the  practice  of  medi-  quiring  the  exercise  of  discretion,  so  ilut 

cine  and  surgery  to  obtain  from  such  board  after  such  exercise,  the  decision  of  the  boar 

a  certificate  of  registration;  prescribed  the  could  not  be  reviewed  by  a  court  in  mandi 

[506]  conditions    *upon    which    such    certificate  mus  proceedings. 

should  be  granted,  and  forbade,  under  pen-  State  ex  rel.  Hathavcay  v.  State  Bd,  < 

alty,   the  practice  of   medicine  or   sur^ry  Health,  103  Mo.  22,  15  S.  W.  322. 

without    such    certificate.    The     conditions  Rights  cannot  be  devested  by  quasi-juri< 

above  referred  to  were  either  a  satisfactory  ical  bodies  without  a  hearing  and  ordarl 

examination,  or  the  possession  of  "a  diploma  procedure. 

from  any  legally  incorporated,  regularly  es-  Stuart  v.  Palmer^  74  N.  Y.   183,  30  An 

tablished,  and  reputable  college  of  medicine.  Rep.  280;  Hutson  v.  Woodbridge  Proteeiio 

.     .     .    having  at  least  a  three  years'  course  uiat.  No.  /,  70  Cal.  00,  16  Pac.  540,  21  Pat 

of  eight  months  in  each  year,  or  a  course  435;    Gamble   v.   McCrady,   75   N.   C.   509 

of  four  years  of  six  months  in  each  year,  Mercantile  Trust  Co.  v.  Texas  d  P.  R.  d 

.     .     .     as  shall  be  approved  and  designated  51  y&^.  520. 

by  the  board  of  registration,"  with  a  pro-  it  is  a  maxim  of  fundamental  law  thi 

▼ISO  that  "the  board  of  registration   shall  no  man  shall  be  condemned  without  a  hm 

not  register  any  person  by  reason  of  a  di-  jng.     a   hearing  assumes  notice  of  apedH 

ploma  from  any  college  which  sells,  or  ad-  grounds  of  complaint,  and  a  reasonable  01 

vertises  to  sell,  diplomas  'without  attend-  port,inity  for  answering  them, 

ance,'  nor  from  any  other  than  a  regiilarly  o^Hara  v.  Stack,  00  Pa.  477. 

established  and  reputable  college.       Anoth-  jhe  doprimtion  of  the  plaintiflF  in  ern 

er  provision  was  that  an  applicant  should  ^f   ^i,^   ^i^ht  to  practise  medicine   by  U 

be  given  a  certificate  of  registration   if  he  b^ard  of  rcffiBtration,  >vithout  any  h4riii 

should  "present  sufficient  proof  wnthin  six  ^r  opportunitv  for  hearing  and  without  tl 

months  after  the  passage  of  this  act  of  his  ^^^^^  ^^  producing  the  necessary  evid^ne 

having  already  been  legally  registered  un-  digclo«e«  such  an  interpretation  of  the  la 

der  act  No.  167  of  1883,  as  amended  in  188/,  „„ .  „„  .   „  «„fl*/>™  ^t  J^/^wwi.i..^  *-.  ♦k-.  .^. 

entitled     *An     Act     to     Promote     Public  *?^,.^"'^^  "*  T^"^  ""f  procedure  on  the  p» 

Health.' "    The  plaintiff  in  error  was  prose-  J^  ^^f  ><>"**  p\  ff^^^V^^ri.!^  ^Tn^ 

cuted  and  convicted  in  the  circuit  court  for  the  plamest  violation  of  the  Federal  Cont 

the  county  of  Muskegon  of  a  violation  of  ^ution.                               ,,«  xt   o    »^^   •«  1 

this  statute,  which  conviction  was  affirmed  ^*^^'  ^^^  v.  Hopkxna,  118-U.  S.  356,  SO  1 

by   the   eupreme   court   of   the   state    (127  «*•  220,  6  Sup.  Ct.  Rep.  1064. 

Mich.  87,  86  N.  W.  306),  to  reverse  which  The  right  of  a  person  in  his  profesalc 

ruling  this  writ  of  error  was  sued  out.  >»  sue**  a  right  that  to  deprive  him  of  tl 

privilege  of  pursuing  it,  without  due  pro 

Mr.    William    P.  Beldeii    argued    tJie  f?»  <>'  1"^,  is  to  deprive  him  of   both  h 

cause,  and,  with  Messrs.  Edirin  A.  Burlin-  liberty  and  his  property  without  due  proos 

game  and  Jesse  F.  Orton,  filod  a  brief  for  *^'i*^*,       ,„.       r.,r*r«r^ 

plaintiff  in  error :  Butchers[  Union  8.  H    A  L.  8,  L.  Co.  ^ 

In  whatever  language  a  statute  may  be  Crescent  City  L.  «;/'•*«•  ^'^2;  ***] 

framed,  its  purpose  must  be  determined  by  S.  746,  28  L.  ed^  585,  4  Sup.  Ct.  Rep.  65S 

its  natural  and  reasonable  effect.  ^^  Jacobs, J^^  N.  Y.  08,  50  Am.  Rep    031 

Henderson  v.  MVickham,  02  U.  S.  250,  23  Powell  v.  PennsyUama,   127  U.  ».  678,  J 

L  ed   543.  L.  ed.  253,  8  Sup.  Ct.  Rep.  J002,  1257.     ft 

Thi  confiding  of  judicial  power  to  a  body  also  People  v.  Marx,  00  N.  Y.  377,  62  Ai 

not  a  regularly  organized  court  of  jusUce,  R<?P.  ^^  ^  N-  E-  2«^;  ^f ^V.i^r'iSi," 

or  at  leait  to  a  body  not  possessing  the  es-  !"•  J>8,  29  L.  R.  A.  70,  40  N.  E.  4o4;  OBm 

sential   powers   and  attributes  of  a  court,  ^*-  8tack,  00  Pa.  477.                                     ^ 

does  not  constitute  due  process  of  law.  The  impropriety  of  confiding  to  adndm 

Chicago.  M.  rf  St.  P.  R.  Co.  v.  Minnesota,  trative  officers  or  boards  such  [wwe™  m  « 

134  U.  S.  418,  33  L.  ed.  070,  3  Inters.  Com.  by  the  Michigan  statute  given  to  tte  sUj 

Rep.  200.   10  Sup.  Ct  Rep.  462,  702.  board   of    registration   has   often    been  tl 

The  least  that  the  legislature  could  do,  subject  of  judicial  comm«it 

and  keep  within  the  limits  of  due  process  8late  v.  Allen,  2  McCord  L.  bb;  Huh9r 

of  law,  would  be  to  provide  a  tribunal  pos-  Rcily,  53  Pa.   112:    Ex  parte  McNuitp.  \ 

sessing  the  powers  necessary  to  give  persons  Cal.  164,  10  Pac.  237.                      ,.     , 

inten-sted  a  fair  hearing,  the  right  to  se-  The  method  of  exclusion  of  medical  pta 

cure  the  testimony  of  witnesses  in  their  own  titioners  from  the  further  practice  of  wm 

behalf    and  the  right  to  ha>-e  their  unlow-  icine.   adoptod    by   tlie   law    of     1890.  ew 

ful    acU   established    affirmatively,    witiiout  though  it  is  only  a  qualified  or  conditio* 

being  required  to  prove  their  own  innocence,  exclusion,  makes  said  law,  so  "r  sj  tt« 
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peiiwnB  are  concerned,  both  a  bill  of  at- 
tainder and  an  ex  post  facto  law. 

Bx  parte  GarUmdy  4  Wall.  333,  18  L.  ed. 
3W;  Oumminga  v.  Missouri,  4  Wall.  277,  18 
li.  ed.  356. 

Mf'  Ol&arles  B.  Cross  ai^ed  the  cause, 
iuid,  with  Messrs,  Hwace  M.  Oren  and 
Oeorge  8,  Lovelace,  filed  a  brief  for  defend- 
ant in  error: 

The  act  in  question  is  substantially  sim- 
ilar to  those  now  in  force  in  nearly  all  the 
states,  and  which,  in  every  case  brought 
l^ore  the  courts  for  final  adjudication,  have 
heen  determined  not  to  violate  this  provi- 
sion of  the  Federal   Constitution. 

Dent  v.  West  Virginia,  129  U.  S.  114,  32 
L.  ed.  623,  9  Sup.  Ct.  Rep.  231;  People  v. 
Baahrouck,  11  Utah,  291,  39  Pac.  918. 

A  parchinent  purporting  to  be  a  diploma 
Ui  practise  medicine  is  not  evidence  per  ae 
tfia.tr  the  college  issuing  it  is  a  regularly 
cojustituted  medical  institution. 

Hill  V,  Boddie,  2  Stew.  &  P.  ( Ala. )  56. 
-And  the  registration  of  such  a  diploma  is 
no  ^(vidence  thuat  the  owner  thereof  is  a  legal- 
ly      qualified    physician.      In   f&ct  the   con- 
ve-^-^e  of  this  proposition  may  be  taken  as 
tt""i-ae,  that  an  institution  which  grants  diplo- 
"*«"a^  under  the  circumstances  shown  in  this 
CF^^:^.^  is  not  a  "legally  incorporated,  regular- 
!>\    ^sUiblishcd,  and  reputable  college  of  med- 
J*^*  »^e,"  and  that  the  owner  thereof  was  not 
'^.^5'ailly  registered. 

^^fctcalfe  v.  State  Bd,  of  Registration  in 
^^4icinc,  123  Mich.  661,  82  N.  W.  512. 

*tjrhe  state  has  the  power  to  regulate  the 
'^■^^ictioe  of  any  profession  requiring  special 
**^  ill  and  training. 

^Allopathic  State  Bd.  of  Medical  Exa/minr 
tf'^^  V.  Fowler,  50  La.  Ann.  1358,  24  So.  809; 
^  ^  ^jle  ex  rel,  Poioell  v.  State  Medical  Ex- 
^  **  fining  Board,  32  Minn.  324,  60  Am.  Rep. 
" «,  20  N.  W.  238 ;  Hewitt  v.  Charier, 
Pick.  363;  Spaulding  v.  Alford,  1  Pick. 
;  Wright  v.  Lanckton,  19  Pick.  288;  Cool- 
,  Const.  Lim.  745. 

The  power  which  the  legislature  hajs  to 
^^^*>omate  the  general  welfare  is  very  great, 
d  the  discretion  which  that  department 
the  government  has  in  the  employment 
means  to  that  end  is  very  large. 
Powell  V.  Pennsylvania,   127   U.   S.   078, 
L.  ed.  253,  8  Sup.  Ot.  Rep.  992,  1257. 
The  right  of  contract,  like  nil  other  rights, 
_  held  subject  to  the  neces.'sities  of  the  so- 

^"■■^oEd  state. 

8tate  V.  Addington,  12  Mo.  App.  214. 
fc  The  state  legislatures  have  the  power,  un- 

,^^^«B8  there  be  something  in  their  own  consti- 
^J^itions  to  prohibit  it,  of  entirely  abolish- 
or  placing  imder  restriction  any  trade 
profession  which   they  nuiy  think  expe- 
lent. 
Austin  V.  State,  10  Mo.  693. 
The   prohibition   of  the  manufacture  of 
r,  etc.,  though  its  effect  was  to  destroy 
tilie  value  of  brewery  property,   was   held 
Valid  in  Mugler  v.  Kansaa,  123  U.  S.  623, 
31  L.  ed.  205,  8  Sup.  Ct.  Rep.  273. 
This  is  not  an  ex  post  facto  law. 
Dent  V.  West  Virginia,  129  U.  8.  114,  32 
L.  ed.  623,  9  Sup.  Ct.  Rep.  231;  Hawker  v. 
188  U.  8.        U.  S.,  Book  47. 
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New  York,  170  U.  S.  189,  42  L.  ed.  1002,  18 
Sup.  Ot.  Rep.  573;  Eastman  v.  State,  100 
Ind.  281,  68  Am.  Rqp.  400,  10  N.  £.  07; 
State  V.  Creditor,  44  Kan.  668,  24  Pac.  346; 
Craig  v.  Staie  Bd,  of  Medical  Examiners, 
12  ^ont  211,  29  Pac  632.    ' 

Statutes  similar  in  character  have  been 
held  constitutional  as  a  proper  exercise  of 
the  police  power,  in  nearly  every  state  of 
the  Union. 

Dent  v.  West  Virginia,  129  U.  8.  114,  32 
L.  ed.  623,  9  Sup.  Ot  Rep.  231;  Ritchie  v. 
People,  156  111.  98,  29  L.  R.  A.  79,  40  N.  B. 
454;  Singer  v.  State,  72  Md.  464,  8  L.  R. 
A.  651,  19  Atl.  1044;  State  y.  Randolph,  23 
Or.  74,  17  L.  R.  A.  470,  31  Pac  201;  East- 
man V.  State,  109  Ind.  278,  68  Am.  Rep. 
400,  10  N.  E.  97;  Sta4e  ex  rel.  Burroughs  v. 
Wehstet',  150  Ind.  607,  41  L.  R.  A.  212,  50 
N.  E.  750;  Ex  parte  Frazer,  64  Cal,  94; 
Hardinq  v.  People,  10  Colo.  387,  16  Pac. 
727;  WilUama  v.  PeopU,  121  111.  84,  11  N. 
E.  881;  People  use  of  State  Bd.  of  Health 
V.  Blue  Mountain  Joe,  129  111.  370,  21  N.  E. 
923;  State  ▼.  Mosher,  78  Iowa,  321,  43  N. 
W.  202;  louja  Eclectic  Medical  College  Assn. 
V.  Schrader,  87  Iowa,  659,  20  L.  R.  A.  355, 
55  N.  W.  24 ;  Driscoll  v.  Com.  93  Ky.  393,  20 
S.  W.  431;  State  v.  Fleischer,  41  Minn.  «!), 
42  N.  W.  696 ;  State  ex  rel.  Kellogg  v.  First 
Judicial  Dist.  Ct.  13  Mont  370,  34  Pac.  298; 
Dogge  v.  State,  17  Neb.  140,  22  N.  W.  348 ; 
Ex  parte  Spinney,  10  Nev.  323;  Re  Roe 
Chung,  9  N.  M.  130,  49  Pac.  952;  Re  Smith, 
10  Wend.  449;  People  v.  Fulda,  52  Hun,  05, 
4  N.  Y.  Supp.  945;  Staie  v.  Van  Dornn,  100 
N.  C.  864,  14  S.  E.  32;  Barmore  v.  State  Bd. 
of  Medical  Examiners,  21  Or.  301,  28  Pac. 
8 ;  Logan  v.  State,  5  Tex.  App.  306 ;  Fox  v. 
Territory,  2  Wajjh.  Terr.  297,  6  Pac  603; 
State  V.  Ca^ey,  4  Wash.  424,  30  Pac.  729; 
State  V.  Knowles,  90  Md.  646,  49  L.  R.  A. 
696,  45  Atl.  877;  France  v.  State,  57  Ohio 
St  1,  47  N.  E.  1041;  State  Bd.  of  Health  v. 
Roy,  22  R.  I.  538,  48  Atl.  802;  State  ex  rel 
Kellogg  v.  Currens,  111  Wis.  431,  66  L.  R. 
A.  252,  87  N.  W.  561;  State  v.  Call,  121  N. 
C.  643,  28  8.  E.  517;  State  v.  Hathaway,  116 
Mo.  36,  21  8.  W.   1081. 

Mr.  Charlei  A.  Blair  also  argued  the 
cause  for  defendant  in  error. 

Mr.  Justice  Brewer  delivered  the  opin- 
ion of  the  court: 

The  power  of  a  state  to  make  reasonable 
provisons  for  determining  the  qualifications 
of  those  engaging  in  the  practice  of  medi- 
cine, and  punishing  those  who  attempt  to 
engapc  therein  in  defiance  of  such  statutory 
provisions,  is  not  open  to  question.  Dent 
v.  West  Virginia,  129  U.  8.  114,  32  L.  ed. 
623,  9  Sup.  Ct.  Rep.  231;  Hawker  v.  New 
York,  170  U.  S.  189,  42  L.  ed.  1002,  18  Sup. 
Ct.  Rep.  673,  and  cases  cited  in  the  opinion; 
State  ex  rel.  Burroughs  v.  Webster,  160  Ind. 
607,  41  L.  R.  A.  212,  60  N.  £.  760,  and 
cases  cited. 

^It  is  objected  in  the  present  case  that  tlie[607] 
board  of  re^stration  is  given  authority  to 
exercise  judicial  powers  without  any  appeal 
from  its  decision,  inasmuch  as  it  may  rerase 
a  certificate  of  registration  if  it  shall  find 
that  no  sufficient  proof  is  presented  that  tbs 
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applicant  had  been  ''legally  reffistered  under 
ad  No.  167  of  1883."  That,  it  ia  contend- 
ed, is  the  determination  of  a  legal  question 
which  no  tribunal  other  than  a  regularly 
organized  court  can  bo  empowered  to  de- 
cide. The  decision  of  the  state  supreme 
court  is  conclusive  that  the  act  does  not  oon- 
nict  with  the  state  Constitution,  and  we 
know  of  no  provision  in  the  Federal  Consti- 
tution which  forbids  a  state  from  granting 
to  a  tribunal,  whether  called  a  court  or  a 
board  of  registration,  the  final  determina- 
tion of  a  legal  question.  Indeed,  it  not  in- 
frequently luippens  that  a  full  discharge  of 
their  duties  compels  boards,  or  officers  of  a 
purely  ministerial  character,  to  consider 
and  determine  questions  of  a  legal  nature. 
Due  process  is  not  necessarily  judicial  pro- 
cess. Den  em  dem,  Murray  v.  Hohoken 
Land  d  Improv.  Co,  18  How.  272,  16  L.  ed. 
372;  Davidson  v.  New  Orleans,  96  U.  S.  07, 
24  L.  ed.  616;  Eo  parte  Wall,  107  U.  S.  265, 
280,  27  L.  ed.  652,  562,  2  Sup.  Ct.  Rep.  569 ; 
Drcijer  v.  riUnois,  187  U.  S.  71,  83,  ante, 
79,  86,  23  Sup.  Ct.  Rep.  28,  32;  People  v. 
Ilasbrouck,  11  Utah,  291,  39  Pac.  918.  In 
the  last  case  this  very  question  was  present- 
ed, and  in  the  opinion,  on  page  305«  Pac.  p. 
921.  it  was  said: 

"The  objection  that  the  statute  attempts 
to  confer  judicial  power  on  the  board  is  not 
well  founded.  Majiy  executive  officers,  even 
those  who  are  spoken  of  as  purely  ministe- 
rial officers,  act  judicially  in  the  determina- 
tion of  facts  in  the  performance  of  their  of- 
ficial duties;  and  in  so  doing  they  do  not 
exercise  'judicial  power,'  as  that  phrase  is 
commonly  used,  and  as  it  is  used  in  the  or- 
ganic act  in  conferring  judicial  power  upon 
specified  courts.  The  powers  conferred  on 
the  board  of  medical  examiners  are  nowise 
different  in  character  in  this  respect  from 
those  exercised  by  the  examiners  of  candi- 
dates to  teach  in  our  public  schools,  or  by 
tax  assessors  or  boards  of  equalization  in  de- 
termining, for  purposes  of  taxation, the  value 
of  property.  The  ascertainment  and  determi- 
nation of  qualifications  to  practise  medicine 
by  a  board  of  competent  experts,  appointed 
for  that  purpose,  is  not  the  exercise  of  a 
power  which  appropriately  belongs  to  the 
ludicial  department  of  tlie  government." 
[608]  *In  Hurtado  v.  California,  110  U.  S.  616, 
28  L.  ed.  232,  Mr.  Justice  Matthews,  speak- 
ing for  the  court,  discussed  at  some  length 
and  with  citation  of  many  authorities  the 
essential  elements  of  due  process  of  law,  and 
summed  up  the  conclusions  in  these  words 
(p.  537,  L.  ed.  p.  239)  : 

"It  follows  that  any  legal  proceeding  en- 
forced by  public  authority,  whether  sanc- 
tioned by  age  and  custom,  or  newly  devised 
in  the  discretion  of  the  legislative  power,  in 
furtherance  of  the  general  public  ^[ood, 
which  regards  and  preserves  these  principles 
of  liberty  and  justice,  must  be  held  to  be 
due  process  of  law." 

Neither  is  the  right  of  appeal  essential  to 
due  process  of  law.  In  nearly  every  state 
are  statutes  giving,  in  criminal  caRes  of  a 
minor  nature,  a  single  trial,  without  any 
right  of  review.  For  nearly  a  century 
trials  under  the  Federal  practice  for  even 
3SS 


the  gravest  offenses  ended  in  the  trial  courts 
except  in  cases  where  two  judges  w^re  praa-- 
ent  and  certified  a  question  of  law  to  this 
court.  In  civil  cases  a  common  rule  is  that 
the  amount  in  controversy  limits  the  entire 
litigation  to  one  court,  yet  there  was  never 
any  serious  question  that  in  these  cases  due 
process  of  law  was  granted. 

In  Pittsburgh,  C.  C.  d  8t,  L.  R,  Co,  V. 
Baohus,  154  U.  S.  421,  38  L.  ed.  1031,  14. 
Sup.  Ct.  Rep.  1114,  upon  the  question 
whether  the  right  of  appeal  was  essential  to 
•the  validity  of  a  taxing  statute,  we  said  (p*. 
427,  L.  ed.  p.  103G,  Sup.  Ct.  Rep.  p.  1117) : 

'^Faually  fallacious  is  the  contention 
that,  because  to  the  ordinary  taxpayer  there 
is  allowed,  not  merely  one  hearing  before 
the  county  officials,  but  also  a  right  of  ap- 
peal with  a  second  hearing  before  the  state 
board,  while  only  the  one  hearing  before  the 
latter  board  is  given  to  railroad  companies 
in  respect  to  their  property,  therefore  the 
latter  are  denied  the  equal  protection  of  the 
laws.  If  a  single  hearing  is  not  due  pro- 
cess, doubling  it  will  not  make  it  so." 

In  McKane  v.  Durston,  153  U.  S.  684, 
087,  38  L.  ed.  867,  868,  14  Sup.  Ct.  Rep. 
913,  915,  this  court  declared  that  "a  review 
by  an  appellate  court  of  the  final  judgment 
in  a  criminal  case,  however  grave  the  offense 
of  which  the  accused  is  convicted,  was  not 
at  common  law,  and  is  not  now,  a  neoessaiy 
element  of  due  process  of  law."  See  also 
Andrews  v.  Sicartz,  156  U.  S.  272,  39  L.'ed 
422.  15  Sup.  Ct.  Rep.  389. 

But  while  the  statute  makes  in  terms  no 
provision  for  a  review  *of  the  proceedings  ol[l 
the  board,  yet  it  is  not  true  that  such  pro- 
ceedings are  beyond  investigation  in  the 
courts.  In  Metcalfe  v.  State  Bd.  of  RegiM- 
trafiou,  123  Mich.  661,  82  N.  W.  612,  an 
application  for  mandamus  to  compel  thia 
board  to  register  the  petitioner  was  entei^ 
tained,  and,  although  the  application  was 
denied,  yet  the  denial  was  based,  not  upon 
a  want  of  Jurisdiction  in  the  court,  but  up- 
on the  merits. 

It  is  further  insisted  that  it  is  essential 
to  a  judicial  or  quasi-judicial  proceediqg 
that  it  should  give  a  person  accused  or  in- 
terested the  benefit  of  a  hearing,  and  that 
there  is  in  this  statute  no  special  prorisioa 
for  notice,  or  hearing,  or  authority  to  sun^ 
mon  witnesses  or  to  compel  them  to  testi^. 
The  statute  urovides  for  semiannual  meat* 
ings  at  specified  times  at  the  state  capitol« 
but  the  plaintiff  in  error  did  not  appear  at 
any  of  these  meetings  or  there  present  an 
application  for  registration  or  showing  of 
his  right  thereto;  he  simply  sent  to  the  seo- 
retary  of  the  board  a  certified  copy  of  his 
registration  under  the  prior  statute,  and  hia. 
diploma  from  the  Independent  Medi^ad  Col- 
lege of  Chicago,  Illinois.  The  latter  was  i^ 
turned  with  a  notice  from  the  board  that  il 
had  denied  the  application  for  registration. 
When  a  statute  fixes  the  time  and  plaoa  ol 
meeting  of  any  board  or  tribunal,  no  special 
notice  to  parties  interested  is  required.  Thm 
statute  is  itself  sufficient  notice.  If  pl^ih 
tiff  in  error  had  applied  at  any  meeting  for 
a  hearing  the  board  would  have  been  com- 
pelled to  grant  it,  and  if  on  such  hearing 
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his 'offer  of  or  demand  for  testimony  had 
hoen  refii?rd.  the  qiies^tion  might  have  been 
fairly  pr<»aentod  to  the  state  courts  to  what 
•xtcnt  the  action  of  the  board  had  deprived 
him  of  his  rights. 

Ho  seems  to  assume  that  the  proceedings 
before  the  board-  were  in  themselves  of  a 
criminal  nature,  and  that  the  state  by  such 
protnvtlings  was  endeavoring  to  convict  him 
of  aji  olTense  in  the  practice  of'  his  profes- 
aion.  But  this  is  a  mistake.  The  state  was 
simply  seeking  to  ascertain  who  ought  to  be 
p<^nnittcd  to  practise  medicine  or  surgery, 
and  criminalit;^  arises  onlv  when  one  aa- 
aumes  to  practise  without  havinff  his  right 
so  to  do  established  by  the  action  of  the 
boilrd.  The  proceedings  of  the  board  to  de- 
toi^nine  his  qualifications  are  no  more  crim- 
inal than  examinations  of  applicants  to 
1  O] tench  or  practise  law,  and  if  the  •provisions 
for  te$^ting  such  qualifications  are  reasona- 
•»!e  in  their  nature,  a  party  must  comply 
with  them,  and  has  no  right  to  practise  his 
profession  is  defiance  thereof. 

It  is  further  insisted  that  having  once  en- 
(Tiiged  in  the  practice,  and  having  been  li- 
re used  so  to  do,  he  hwi\  a  right  to  continue 
in  such  practice^  and  that  this  statute  was 
in. the  nature  of  an  car  post  facto  law.     The 
case  of  Hawker  v.  New  York,  170  U.  S.  189, 
42  L.  e<l.  1002,  18  Sup.  Ct.  Rep.  673,  is  de- 
cisive upon  tliis  question.     Tlic  statute  does 
not  attempt  to  punish  him  for  any  past  of- 
fence*,  and   in   the   most  extreme  view  can 
only  be  considered  as  requiring  continuing 
evidence  of  his  qualifications  as  a  physician 
or  surgeon.     As  whown  in  Dent  v.  West  Vir- 
pinia,   129  U.  S.  114,  32  L.  ed.  623,  9  Sup. 
I't.  Kep.  231,  there  is  no  similarity  between 
Hlatntes  like  this  and  the  proceedings  which 
^ere  adjudged  void  in  Cumminga  v.  Miesouri, 
4   W.-ill.  277,  18  L.  ed.  350,  ond  Ex  parte 
OarlnmL  4  Wall.  333,  18  L.  ed.  360. 

We    fail   to  see   anything  in   the   statute 

^vhich  brings  it  witliin  the  inhibitions  of  the 

l^oderal     Constitution,     and    tlierefore     the 

judgment  of  the  Supreme  Court  of  Michigan 

««  affirmed. 

Mr.  Justice  Harlan  concurs  in  the  result. 


OUSTAVUS    LEACH,    William    F.     Leach, 
Chester  H.  Shaw,  et  al., 
Plffs,  in  Err,, 

CSHARLES  R.  BURR,  p:xeciitor,  and  Samuel 

H.  Lucua. 

(See  8.  C  Reporter's  ed.  510-516.) 

Publication — meaning  of  **we€k** — who  may 
complain  of  defective  publication — uAlU 
— mental  aoundnesa — when  not  a  question 
for  the  jury — burden  of  proof, 

1.  Two  publications  In  (^ach  of  four  consecu- 
tive periods  of  seven  days  from  ibe  date  of 
an  order    of  publication  satisfy     tbe  requlre- 


NOTB.— On  presumption  and  burden  of  proof 
9$  to  sanity — see  note  to  State  v.  Scott   (La.) 
86  L.  R.  A.  721. 
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ment  of  the  act  of  Consreas  of  Jane  8,  1898 
(30  Stat  at  L.  434,  chap.  394,  |  6),  requir- 
ing such  publication  In  the  District  of  Colam- 
bla  at  least  **twlce  a  week  for  a  period  of 
not  leas  than  four  weeks,"  although  these 
was  but  one  publication  In  the  last  calendar 
week  of  each  period. 

2.  Caveators  who  appear  and  go  to  trial  In  a 
proceeding  to  probate  a  will,  without  seek- 
ing further  time  for  the  purpose  of  securing 
additional  testimony  or  preparing  for  the 
hearing,  cannot  claim  to  have  been  prejudiced 
by  a  defect  In  a  notice  of  publication. 

3.  The  fact  that  a  white  testator  devised  his 
entire  estate  to  a  negro  who  had  been  for 
years  his  business  and  household  companion, 
to  the  exclnslon  of  his  cousins,  does  not  re> 
quire  the  submission  of  the  Issue  of  his  men- 
tal soundness  to  the  jury,  where  the  only 
conclnslon  that  can  be  drawn  from  the  direct 
testimony  Is  In  favor  of  his  mental  aoundnesa 
when  the  will  was  made. 

4.  The  burden  of  proof  on  the  issue  of  the 
mental  soundness  of  a  testator  Is,  in  the  Dis- 
trict of  c:k>Iumbln,  upon  the  caveators. 

[No.  145.] 

Argued  January  27,  190S.    Decided  Febru- 
ary M,  iOOS, 

IN  ERROR  to  the  (3ourt  of  Appeals  of  the 
District  of  Columbia  to  review  a  judg- 
ment which  affirmed  an  order  of  the  Su- 
preme CTourt  of  the  District  admitting  a 
will  to  probate.     Affirmed. 

See  same  case  below,  17  App.  D.  C.  128. 

The  facts  are  stated  in  the  opinion. 

Messrs.  William  A.  Meloy  and  George 
F.  Hoar  argued  the  caiuse  and  filed  a  brief 
for  plaintiffs  in  error: 

Where  legislation  pointa  out  specifically 
how  an  act  is  to  be  done,  it  must  be  strictr 
ly  pursued.  Where  a  statute  in  granting  a 
new  power  prescribes  how  it  shall  be  exer- 
cised, it  can  lawfully  be  exercised  in  no  oth- 
er way.  The  grant  is  strictly  construed; 
the  mode  must  be  strioUy  pursued. 

Sutherland,  Stat.  Constr.  §  454. 

Tlic  order  was  to  publish  "twice  a  week 
for  four  weeks."  This  means  twice  in  each 
week,  as  designating,  in  universal  common 
parlance,  that  series  of  days  called  the  week, 
"numbered  or  named,  in  succeseiom,  Simdar 
(or  first  day,  etc.),  Monday,  Tuesday,  Wed- 
nesday, Thursday,  Friday,  Saturday;**  the 
six  working  ways  of  the  week;  the  week 
minus   Sunday." 

Ronkendorff  v.  Taylor,  4  Pet.  349,  7  L. 
ed.  882;  Thru^ton  v.  Masterson,  4  Dana,  126; 
Jordan  v.  Giblin,  12  Oal.  100;  Richardson 
v.  Bates.  23  How.  Pr.  516. 

Jurisdiction  cannot  be  maintained  with- 
out the  strictest  and  fullest  compliance  with 
the  requirements  of  the  statute. 

Settlemier  v.  SuUivan,  97  U.  S.  444,  24 
L.  ed.  1110;  Hernandez  v.  His  Creditors,  57 
Cal.  333 ;  Koch's  Estate,  19  N.  Y.  Civ.  Proc. 
Rep.  165;  Guaranty  Trust  d  8.  D.  Co.  y. 
Oreen  Cove  Springs  d  M.  R.  Co.  139  U.  8. 
1.S7,  3.1  L.  ed.  lie,  11  Sup.  Ot.  Rep.  612. 

Consent  could  not  cure  this  omission. 

yational  Safe  Deposit,  Bav.  d  T,  Co.  v. 
Heibcrgcr,  19  App.  D.  C.  606. 

It  was  error  in  the  case  at  bar  for  the 
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court  to  take  the  f&cta  from  Uie  jury  and 
dirert  their  vnrdict. 

UeCommon  v.  MoCommon  (HI.)  31  H.  B. 
461;  UcCommon  v.  ileConimon,  IGl  III.  42S, 

35  N.  E.  US;  Olmsttad  v.  Webb,  6  App.  D. 

C.  38;  Uardy  v.  Wise,  5  App.  D.  C.  108; 
Vniled  Rlatea  v.  Ohidestfr,  140  U.  S.  4S,  36 
L.  ed.  336,  11  6up.  Ct.  Rep.  650;  Qrand 
Trunk  JR.  Co.  v.  Uca.  144  U.  8,  408,  38  L. 
ed.  4S5,  12  Sup.  Ct  Rep.  670;  Rickmond  A 

D.  R.  Co.  T.  Poicei-s,  HO  U.  S.  43,  37  L.  ed. 
842,  13  Sup.  Ct.  Rep.  748 ;  Gardner  v.  Ifieh- 
igan  C.  R.  Co.  160  U.  S.  34B,  37  L.  ed.  1107. 
14  Sup.  Ot.  Hep.  140;  3  Graliara  t  W.  New 
Trials,  872. 

This  very  diaheriaon  of  his  heirs  is  in  it- 
•elf  strong  evidenoe  of  a.  state  of  mind  in- 
eapablfl  nf  making  a  valid  will. 

Delafield  v.  Pariah,  26  N.  Y.  0.  See  also 
Phteiiii  ifuf.  L,  Itu.  Co.  V.  Doater.  lOfl  U.  S. 
30,  27  L.  ed.  65,  I  Sup.  Ct.  Rep.  18;  Randall 
V.  Baltiniort  <t  0.  R.  Co.  100  U.  S.  478,  27 
L.  ed.  1003,  3  Sup.  Ct  Rep.  322;  Bumiilon 
T.  Wood,  ]24  U.  S.  12,  31  L.  cd.  354.  8  Sup. 
Ot  Kep.  347;  IVill-in*  v.  Allen,  18  How. 
385,  16  L.  ed.  306;  Fhilleo  v.  HoUiday,  24 
Tex.  38:  Zimmerman  v.  Ilafer,  81  Md.  347, 
32  Atl.  318;   Gurlcy  v.  Park.   135  Ind.  440, 

36  N.  E.  278;  Tliomaa  v.  Carter,  170  Ps. 
272,  33  Atl.  81;  Orchardaon  v.  Coficid,  171 
111.  14,  40  L.  R.  A.  236,  40  N.  E.  167; 
Schouler,  Wills,  2d  ed.  545 ;  TIjeobald,  IVilU, 
2d  ed.  610. 

The  oonfldential  relations  subsisting  be- 
tween the  devisor  and  dei-isee  cast  the  bur- 
den of  proof  upon  the  latter  to  sustain  tlie 
devise. 

Ifars  T.  MeQlynn,  88  N.  Y.  357:  Daniel 
T.  Hill,  62  Ala.  431;  Smith's  Estate,  3  Pa. 
IKst  R.  247;  Oood  v.  Zook  (Iowa)  88  N.  W. 
376;  Iforun  v.  Sutlivan,  12  App.  D.  C.  137; 
Slater  v.  Hamacher,  IS  App.  D.  C.  558;  Bai- 
Ity,  Onus  Prohandi  &  Preparation  for  Trial, 
p.  403. 

.Vr.  J.  J.  DnrllsKton  argued  the  cau.se, 
and,  with  J/i,  R.  B.  Bthrend,  Sled  a  brief 
for  defcndnjits  in  error: 

The  word  "week"  in  the  act  is  not  justi; 
subject  to  the  technical  oonstructton  sought 
to  be  affixed  to  it 

Enrly  v.  Bomana,  18  How.  816,  14  L.  ed. 
1070. 

The  sanity  of  a  testator  is  to  be  preeuincd 
until  the  contrary  is  shown,  and  tlie  burden 
of  proof  is  upon  the  caveators. 

Higginn  v.  Oorlion.  28  Md,  116,  92  Am. 
Dee.  666:  Tyson  v.  Tyaon,  37  Md.  567;  Dun- 
lop  V.  Peter,  1  CiTUich,  C.  C.  403,  Fed.  Cm. 
No.  4,168. 

Mr.  Justice  Brewor  delivered  the  opin- 
ion of  the  court: 

Plaintiffs  in  error,  caveators  in  the  triul 
court,  seek  a  review  of  the  order  of  the  su- 
preme court  of  the  District,  holding  a  spe- 
cinl  term  for  orpliunx'  court  budiness,  ad- 
mitting to  probHto  the  will  of  Eira  W. 
Leach.  The  order  waa  entered  March  17, 
1000,  and  on  appeal  was  sustained  by  the 
court  of  appeals  of  the  District,  Novembci 
6.  leOO.  17  App.  D.  C.  128.  Thereupor 
flih  ii-rit  of  error  was  aued  out. 
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Whatever  msy  have  been  the  fact  thereto- 
fore, it  is  not  serloualy  queationed  thAt  by 
the  act  of  June  8,  1808  (30  Stat.  «t  L.  iSl, 
chap.  304),  the  trial  court  had  JuriadictiMi 
to  entertain  the  application  for  probaite,  for 
b;  I  2  of  that  act  it  is  prorided  that  "ple- 
nary Jurisdiction  ia  berel^  ^ven  to  the  saM 
court  holding  the  aaid  s^ial  term  to  bear 
and  determine  all  queationa  relating  to  tlw 
execution  and  to  the  validity  of  any  and  all 
wills  devisiiw  any  real  estate  witbia  the 
IMstrict  of  Columbia,  and  of  any  and  all 
wills  and  testament*  properly  presented  for 
probate  therein,  and  to  admit  tbe  aame  to 
probate  and  record  in  aaid  special  tonn." 
The  specific  objection  to  its  action  ia  an  al- 
leged defect  in  tbe  publication  required  in 
case  any  party  in  interest  is  not  found;  the 
statute  (3  6)  proriding  that  the  court 
"shall  order  publication  at  least  twice  a 
week  for  a  period  of  not  less  than  four 
weeks  of  a  copy  of  the  issues  and  notiftea- 
tion  of  trial  in  some  newspaper  of  general 
circulation  in  *the  District  ot  Columbu^  and[B] 
may  order  sncb  other  publication  as  the 
case  may  require."  Tile  order  was  made  on 
January  20,  1000,  setting  tbe  hearinc  for 
Fcbruiuy  26,  1900,  and  was  "that  thie  or- 
der and  a  copy  of  said  issuea  beretofore 
framed  ahall  be  published  twice  a  week  for 
four  weeks  in  The  Evening  Star."  Publi- 
cation was  made  January  26  and  30,  Feb- 
ruary !,  6,  9,  13,  16,  and  20.  There  were, 
therefore,  two  pubticationa  in  each  sueoes- 
sivc  seven  days  from  the  date  ot  the  order. 
January  26  was  on  Friday,  The  contention 
is  that  the  word  "week"  means  that  aerie* 
of  days  called  a  week  commencing  Sunday 
and  ending  Saturday,  and  that  under  this 
construction  there  wee  only  one  publication 
in  the  last  week.  Ronktndorff  v.  Taylor,  4 
Pet.  340,  7  L.  ed.  882,  is  cited  ae  authori^. 
In  that  ease  notice  of  a  tax  sale  waa  re- 
quired "l^  advertising  once  a  week,  in  some 
newspaper  printed  in  the  city  of  Washing- 
ton, for  three  months,"  and  it  was  held  that 
this  did  not  require  a  publication  on  the 
same  day  in  encb  week,  the  court  saying  (p. 
361,  L.  ed.  j).  880)  : 

"A  week  IS  a  definite  period  of  time,  com- 
menoiiig  on  Sunday  and  ending  on  Satur- 
day. Iiy  this  construction  the  notice  in  thie 
case  must  be   held   sufficient.     It  waa  pub- 


iii);  nil  interval  of  eleven  days;  still,  the 
|iiihlicntion  on  Saturday  was  within  Um 
ivpek  succeeding  the  notice  of  the  6th." 


less  than  four  weeks,"  and  the  words  of  the' 
order  must  be  construed  in  the  light  ol  the 
statute.  A  like  difference  waa  called  to 
the  attention  of  tlie  court  in  Early  v.  Bo- 
man-.  16  How.  610,  14  L.  ed.  1070,  where 
tlie  publication  was  to  be  "once  in  each 
week,  for  at  Icnst  twelve  succen^ive  weeks," 
and  comiiientinf;  thereon  it  was  said  (p. 
"■7.  I..  e<l,  p.  11182): 

"The  pre|io<>ition  'for'  means  of  itself  du- 
tinn,  when  it  is  put  In  connection  with 
me.  and.  as  nl)  of  us  use  it  in  that  way 
our  everyday  conversation,  it  cannot  be 
188  V.1. 
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presumed  that  the  legislator,  in  making  this 
statute,  did  not  mean  to  use  it  in  the  same 
way.  Twelve  successive  weeks  is  as  definite 
a  designation  of  time,  according  to  our  divi- 
sion of  it,  as  can  be  made.  When  we  say 
that  anything  may  be  done  in  twelve  weeks, 
or  that  it  snail  not  be  done  for  twelve 
[613]weeks,  after  the  happening  of  a  *fact  which 
is  to  preoede  it,  we  mean  that  it  may  be 
(lone  in  twelve  weeks  or  eighty-four  days, 
or,  as  the  case  may  be,  that  it  shall  not  be 
done  before." 

Further,  the  object  of  a  notice  is  to  en- 
able the  parties  affected  thereby  to  be  pres- 
ent and  obtain  a  hearing.  The  caveators 
uppcared  and  without  seeking  further  time, 
lor  the  purpose  of  securing  additional  tes- 
timony or  preparing  for  the  hearing,  went 
to  trial  on  the  issues  submitted  to  the  jury. 
They  at  least  cannot  claim  to  be  prejudiced 
by  any  defect  in  the  notice. 

But  the  substantial  question  is  whether 
the  court  erred  in  taking  the  case  from  the 
jury  and  directing  a  verdict  sustaining  the 
will.  The  questions  submitted  for  consider- 
ation were  whether  the  testator  was  at  the 
time  of  executing  the  will  "of  sound  mind, 
capable  of  executing  a  valid  deed  or  con- 
tract;" whether  the  will  was  "procured  by 
the  threats,  menaces,  and  duress  exercised 
over  him  (the  testator)  by  Samuel  H.  Lucas 
or  any  other  person  or  persons,"  and  wheth- 
er  it  was  "procured  by  the  fraud  of  Samuel 
H.  Lucas  or  any  other  person  or  persons." 

Although  jurors  are  the  recognized  triers 
of  {questions  of  fact,  the  power  of  a  court 
to  direct  a  verdict  for  one  party  or  the  other 
is  undoubted,  and  when  a  court  has  done  so 
and  its  action  has  been  approved  by  the 
unanimous  judgment  of  the  direct  appellate 
court,  M'e  rightfully  pay  deference  to  their 
concurring  opinions.  Patton  v.  Texas  d  P. 
H.  Co.  179  U.  S.  658,  45  L.  ed.  361,  21  Sup. 
Ct.  Rep.  275,  and  cases  cited.  An  examina- 
tion of  the  testimony  satisfies  us  that  there 
was  no  error  in  directing  the  verdict.  The 
testator  was  seventy-three  years  old,  white, 
childless,  unmarried,  his  nearest  relatives 
being  cousins,  the  plaintifTs  in  error.  He 
had  lived  in  this  District  for  at  least  twenty 
^ears.  He  was  a  man  positive  in  his  opin- 
ions, not  easily  influenced,  of  strong  religious 
convictions  and  much  attached  to  his 
church.  His  business  was  that  of  a  florist. 
He  owned  two  or  three  parcels  of  real  estate 
of  the  value  of  about  $8,000,  and  also  a  lit- 
tle personal  property  worth  something  like 
$300.  The  devisee  was  Samuel  H.  Lucas,  a 
young  colored  man,  with  whom  alone  he  had 
kept  house  for  ten  or  a  dozen  years,  such  re- 
lation commencing  at  his  invitation  and 
continuing  by  his  wish.  For  some  years 
Lucas  haa  the  general  management  of  the 
^  "^jbusiness.  Testator's  illness  *was  brief,  last- 
ing only  eight  days.  He  died  on  December 
21,  1896,  between  12  and  1  o'clock.  Early 
in  the  morning  of  that  day,  between  9  and 
10  o'clock,  the  pastor  of  the  church  to  which 
he  belonged  called,  and  to  him  he  said: 

"Pastor,  I  did  not  expect  to  go  so  early; 
there  are  some  things  which  I  wanted  to  per- 
form and  have  neglected.  I  wanted  to  jxive 
the  church  a  parsonage.  I  cannot  do  it 
188  U.  8. 


now;  it  is  too  late.  I  will  be  unable,  on  ac- 
count of  the  laws  of  Maryland,  which  apply 
to  the  District  of  Columbia,  to  do  anything 
of  that  sort,  for  they  will  not  allow  a  man 
to  do  anything  of  that  sort  within  thirty 
days  of  the  time  of  his  death.  I  want  you 
to  prepare  the  papers  and  turn  everything 
over  to  Sam." 

Thereupon  the  pastor  sent  for  a  notary 
and  prepared  a  deed  conveyine  the  real  es- 
tate to  Lucas.  After  that  had  been  execut- 
ed the  pastor,  who  had  never  before  prepared 
a  deed,  suggested  that  possibly  he  had  not 
got  everything  in  just  right,  and  that  if  the 
testator  wanted  to  make  sure  he  could  make 
a  will.  The  testator  then  asked  the  notary 
to  draw  up  a  will,  and  it  was  drawn  up  and 
executed.  At  the  time  he  directed  the  prep- 
aration of  the  deed  he  told  Lucas  what  he 
would  like  to  have  done  in  reference  to  the 
parsonage,  and  Lucas  replied  that  he  would 
carry  out  his  wishes.  Tnere  was  not  a  syl- 
lable of  testimony,  not  a  hint,  that  Lucas, 
or  any  other  person,  requested  or  suggested 
any  disposition  of  the  property.  All  that 
was  done  was  done  at  the  instance  and  upon 
the  request  of  the  testator.  The  caveators 
called  four  witnesses  as  to  his  mental  con- 
dition, only  one  of  whom  was  present  at  any 
time  during  his  sickness,  and  that  the  pas- 
tor above  referred  to.  So  far  from  their 
testimony  tending  to  show  mental  weakness, 
it  was  aoundant  and  emphatic  that  he  was 
a  man  of  positive  convictions,  clear-headed, 
thoueh  pernaps  eccentric  in  some  views,  but 
at  all  times  fully  capable  of  making  his  own 
contracts  and  attending  to  his  own  affairs. 
The  testimony  of  the  pastor,  who,  as  stat- 
ed, was  present  on  the  morning  of  his  death 
and  detailed  the  circumstances  of  that  in- 
terview, shows  that  his  mind  was  then  clear, 
that  he  knew  what  he  was  doing,  and  was 
simply  attempting  to  carry  out  by  the  deed 
and  the  will  that  which  had  been  for  a  long 
time  his  intentions.  Neither  his  attending 
'physician,  the  notary,  the  executor,  nor  Lu-[516] 
cas  were  called  as  witnesses,  although  all 
were  present  that  morning.  Evidently  the 
caveators  were  content  to  rest  their  case  in 
this  respect  upon  the  evidence  of  the  pastor. 
Seven  physicians  were  called,  who,  upon  a 
hypothetical  question,  substantially  con- 
curred that  it  was  contrary  to  their  expe- 
rience and  reading  that  a  man  seventy-three 
years  of  age,  dying  of  acute  pneumonia, 
should  have  testamentary  capacity  between 
three  and  four  hours  before  death.  The 
only  evidence  of  the  cause  of  his  death  was 
the  certificate  from  the  health  department, 
which  named  as  such  cause  broncho-pneu- 
monia. One  of  these  seven  physicians  testi- 
fied (and  he  alone  gave  evidence  in  that  re- 
spect) that  the  unconsciousness  preceding 
deatli  from  acute  pneumonia  was  not  char- 
acteristic of  death  from  bronchial  pneu- 
monia, and  that  the  circumstances  disclosed 
by  the  pastor  would  tend  to  show  that  there 
w^as  not  mental  inability  to  make  a  valid 
deed  or  contract.  That  acute  pneumonia, 
especially  in  one  of  his  age,  would  ordi- 
narily cloud  the  intellect  for  hours  before 
death,  would  be  irrelevant  to  the  question  of 
his  mental  condition  that  morning,  unless  it 
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was  shewn  that  he  was  suffering  from  such 
disease,  and  that  does  not  appear. 

From  this  direct  testimony  but  one  con- 
clusion could  be  drawn,  and  that  in  favor  of 
the  mental  soundness  of  the  testator  at  the 
time  he  made  the  will.  Nor  is  the  cavea- 
tors' case  strengthened  by  that  which  coun- 
sel so  forcibly  presented  to  our  attention,  to 
wit,  the  right  of  a  jury  to  take  into  consid- 
eration that  which  is  common  knowledge 
and  springs  from  the  ordinary  experiences 
and  relations  of  life.  The  testator  was  a 
white  man,  the  devisee  colored,  and  race 
prejudice  we  all  know  exists.  But  this  tes- 
tator, eccentric  in  his  views  and  of  positive 
convictions,  is  shown  to  have  made  uiis  col- 
ored man  his  business  and  household  com- 
panion for  years.  Such  continued  inti- 
macy, excluding  other  parties  therefrom,  is 
satisfactory  evidence  that  he  at  least  was 
not  moved  by  such  prejudice.  The  potency 
of  blood  relationship  is  also  appealed  to,  but 
affection  between  cousins  is  often  not  very 
strong.  The  testator  lived  in  this  District 
while  the  caveators  lived  in  New  England, 
and  the  testimony  fails  to  show  thathevis- 
[516]ited  them  or  they  him;  *that  they  ever  even 
corresponded,  or  that  the  caveators  ever 
manifested  any  interest  in  him  or  his  until 
after  his  death,  when  they  asserted  a  right 
to  inherit  his  property. 

Upon  questions  of  this  kind  submitted  to 
a  jury  the  burden  of  proof,  in  this  District 
at  least,  is  on  the  caveators.  Dunlop  v.  Pc 
ier,  1  Cranch,  C.  0.  403,  Fed.  Cas.  No.  4,- 
1G8.  See  also  Higgina  v.  Carlton,  28  Md. 
115,  143,  92  Am.  Dec.  666;  Tyson  v.  Tyson, 
37  Md.  «')67.  The  caveators  in  the  present 
case  failed  to  sustain  this  burden,  and  we 
are  of  the  opinion  that  the  trial  court  did 
not  err  in  directing  a  verdict  against  them. 

The  judgment  is  affirmed. 


HANNAH  SCHAEFER,  Plff.  in  Err., 

V, 

JULIUS    WERLING,    Henry    Draper,    and 
Martin  B.  Schaefer. 

(See  S.  C.  Reporter's  ed.  516-019.) 

Constitutional  law — frontage  rule  of  assess- 
ment— error  to  state  court — Federal  ques- 
tion. 

1.  A  state  statute  under  which  the  cost  of  a  pub- 
lic Improyement  may  be  assessed  upon  the 
abutting  property  In  proportion  to  frontage 
does  not  violate  the  Federal  Constitution, 
where,  as  construed  by  the  state  courts,  It  re- 
quires such  assessment  to  conform  to  the  ac- 
tual special  benefits  accruing  to  each  of  the 
abutting  property  owners. 

2.  The  question  whether  a  municipality,  by  re- 
fusing to  hear  objections  to  a  public  improve- 

Nora. — On  constitutionality  of  frontage  rule 
of  assessment — see  Raleigh  t.  Peace  (N.  C.) 
17  L.  R.  A.  880,  and  note. 

On  writs  of  error  from  United  States  Supreme 
Court  to  state  courts — see  notes  to  Hnmblin  v. 
Western  Lnnd  Co.  37  L.  ed.  U.  S.  267  ;  Klpley 
T.  Illinois.  42  U  ed.  U.  S.  998:  and  Re  Bu- 
chanan, 89  L.  ed.  U.  S.  884. 
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ment,  is  estopped  to  collect  any  portion  si 
the  cost  thereof  from  the  obJe<'tor.  Is  not  a 
Federal  question  which  may  be  reviewed  bf 
the  Supreme  Court  of  the  United  States  C0 
writ  of  error  to  a  state  courL 

[No.  151.] 

Argued    January     27,    28,    190S,    Decide 
February  2S,  1903, 

IN  ERROR  to  the  Supreme  Ck)urt  of  the 
State  ol  Indiana  to  review  a  decision  of 
that  court  affirming  the  validity  of  au  as- 
sessment for  a  public  improvement.  Af' 
firmed. 

See  same  case  below,  156  Ind.  704,  60  N. 
E.  149. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Samuel  M.  Sayler  and  IXT.  Wi. 
Dudley  argued  the  cause,  and,  with  Mr, 
L.  T.  Michtner,  filed  a  brief  for  plaintiff  in 
error: 

The  avowed  purpose  of  the  Barrett  law  U 
to  formulate  a  method  by  which  public  im- 
provements can  be  made,  regardless  of  Um 
objections  or  protests  of  property  owners. 
It  is  predicated  on  the  assumption  that,  as 
a  rule,  property  along  the  line  of  a  street 
improvement  will  be  equally  benefited; 
that,  as  a  rule,  property  fronting  upon  a 
street,  foot  by  foot,  will  be  of  equal  valui^ 
and  should  therefore  be  equally  assessed. 

Palmer  v.  Stumph,  29  Ind.  329. 

The  only  warrant  for  a  special  assesement 
against  abutting  property  for  the  payment  of 
a  street  improvement  is  that  the  benefit 
must  be  equal  to  or  exceed  the  assessment. 

Oooley,  Taxn.  2d  ed.  COO;  Illinois  C.  JKL 
Co.  V.  Decatur,  147  U.  S.  197,  37  L.  ed.  134, 
13  Sup.  Ot.  Rep.  293;  Tide-tcater  Co,  ▼. 
Coster,  18  N.  J.  Eq.  531,  90  Am.  Dec.  634. 

Courts  of  equity  are  always  oi>en  to  afford 
a  remedy  wliere  tlicre  is  an  rttteinpt,  under 
the  guise  of  legal  procceilings,  to  deprive  a 
person  of  his  life,  liberty,  or  property  with- 
out due  process  of  law. 

French  v.  Barher  Asphalt  Paving  Co,  181 
U.  S.  324,  45  L.  ed.  879,  21  Sup.  Ct.  Re|». 
625. 

An  unlimited  right  in  the  law-makli^ 
power  to  con  \>nt  rate  the  burden  of  a  lax 
upon  specifiiHl  propei*ty  does  not  exist. 

Hammett  v.  Philadelphia,  65  Pa.  152,  3 
Am.  Rep.  615;  State,  Agens,  Prosecutor^  v. 
Newark,  37  N.  J.  L.  416,  18  Am.  Rep.  72». 

The  rea^sonin^  in  cases  concerning  the  po- 
lice power  of  Uie  states  is  apposite  to  m 
cause 

La'wton  v.  Steele,  152  U.  S.  137,  38  L.  ed. 
388,  14  Sup.  Ct.  Rep.  499;  Chicago  d  N.  W, 
R.  Co.  v.  Fuller,  17  Wall.  560,  21  L.  ed.  710; 
Stone  v.  Farmers*  Loan  d  T.  Co.  IIG  U.  SL 
331,  29  L.  ed.  644,  6  Sup.  Ct.  Rep.  334,  388* 
1191;  Chicago,  J/,  d  St.  P,  R.  Co,  v.  ifticite- 
sota,  134  U.  S.  418,  33  L.  ed.  970,  3  Inters. 
Com.  Rep.  209,  10  Sup.  Ct  Rep.  462,  708: 
Smyth  V.  Ames,  169  U.  S.  466,  42  L.  el 
r^l9,  18  Sup.  Ct.  Rep.  418. 

Mr.  John  O.  Chaney  argued  the  cauii% 

I  and,  with  Messrs.  Alphonso  Bart,  WilUmm 

II.    Hart,  John   Q,   Cline,  and   Clifford  F, 
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•^ociEmaiiy  filed  a  brief  for  defendants  in  er- 
ror: 

Laws   which   impose  upon  property   the 

<x»t  of  local  improvementfl  do  not  deprive 

tX\e  ownei'  of  his  property  without  due  proc- 

<^  of  law,  within  tlie  meaning  of  the  14th 

-Amendment  of  the  Constitution. 

Davidawi  v.  New  OrleanSy  06  U.  S.  97,  24 

I-.  ed.  Gltt;  Mobile  County  v.  Kimball,  102 

U.  S.  691,  20  L.  ed.  238;  Hagar  v.  Reclamor 

*ion  Di8t.  No.  108,  111  U.  S.  701,  28  L.  ed. 

5C9,  4  Sup.  Ct  Rep.  663;  Wurtz  v.  Hoag- 

ii^itd,  114  U.  S.  600,  29  L.  ed.  220,  5  Sup. 

ft.   Rep.- 1086;  WaUton  v.  A'etin,  128  U.  S. 

^/8,  32  L.  ed.   544,   9  Sup.   Ct.   Rep.    192; 

spencer  v.  Mercliwnt,   125   U.  S.  345,  31  L. 

cd.     763,  8  Sup.  Ct.  Rep.  921;   Williama  v. 

Efffflvsion,  170  U.  S.  304,  42  L.  ed.  1047,  18 

Slip.  Ct.   Rep.  617;    Paisons  v.   Dintrict  of 

Columbia,   170  U.  S.  45,  42  L.  ed.  943,   18 

Sixjp.  Ct.  Rep.  521. 

"The  power  of  taxation  re.'sts  exclusively  in 
U^^   legislature. 

CJnited  States  v.  New  Orleans,  98  U.  S. 
3S1,  25  L.  ed.  225;  Meriwether  v.  Garrett, 
102   U.  S.  472,  26  L.  ed.  197. 

The  legislature  may  designate  the  com- 
ni<L^n  council  of  a  city  or  the  board  of  trus- 
te«^5=i  of  a  town  to  dispose  of  the  details  of 
in^provemente,  such  as  figuring  out  the 
co^tjs.  calculating  the  benefits,  etc 

.M^t.  Wayne  v.  Cody,  43  Ind.  1U7;  Palmer 
▼-  JStumph,  29  Ind.  337;  Garvin  v.  Dauss- 
mcx^i,  114  Ind.  435,  16  N.  E.  826;  Spencer  v. 
^f€J'^'chant,  125  U.  S.  345,  31  L.  ed.  703,  8 
S%ifi.  Ot.  Rep.  921. 

'X'he  way  of  arriving  at  tlie  amount  may 
^>^»  in  some  instances,  inequitable  and  une- 
<l^»£kl,  but  that  is  far  from  rising  to  the  level 
of  SI  constitutional  problem,  and  far  from  a 
CiM  -s^  of  taking  property  without  due  process 
^f       law. 

^f^allbrook  Irrig.  Dist.  v.  BradUy,  164  U. 
S-  112,  41  L.  ed.  369,  17  Sup.  Ct.  Ecp.  56; 
^^'<^9Uton  v.  Nevin,  128  U.  S.  578,  32  L.  ed. 
•'»-*^,  9  Sup.  Ct.  Rep.  192.  See  also  Cleve- 
l'»  ^9d  v.  Tripp,  13  R.  I.  59;  Kelly  v.  Pitla- 
^^  *gh,  104  U.  S.  78,  26  L.  ed.  658;  Parsons 
J-  District  of  Columbia,  170  U.  S.  45,  42 
^-  ed.  043,  18  Sup.  Ct.  Rop.  521;  Frejich  v. 
^^*  rhtr  Asphalt  Paving  Co,  181  U.  S.  324,  45 
^-  ed.  879,  21  Sup.  Ot.  Rep.  625;  Webster 
"L-  Fargo,  181  U.  S.  394,  45  L.  ed.  912,  21 
^^  p.  Ct.  Rep.  623. 

-iVontage  may  be  made  the  basis  of  ap- 
'^^^rtionmcnt. 

3)ill.  Mun.  Corp.  1890;  Oooley,  Taxn.  2d 

^.   1886,  p.  644;  Illinois  C.  R.  Co.  v.  Jhca- 

rV:^'  147  U.  S.   190,  37  L.  e^.   132,   13  Sup. 

J:^.  Ucp.  293;  White  v.  People,  94  III.  004; 

^^</ic  V.  Tolono,  96  111.  255,  36  Am.  Rep. 

J5-5;  Enos  v.  Springfield,  113  111.  65;  Ster- 

'\**(/  V.  Gait,  117  III.  11,  7  N.  E.  471 ;  Spring- 

^'^•id  V.  Green,   120  111.  260,   11  N.   E.  201; 

%]'dfy  V.  Detroit.  45  Mich.  431,  8  N.  VV.  52; 

^'liott.  Roads  &  Streols,  302,  303;   2  Dill. 

^^un.   Corp.    7606;    Cooloy,    Taxn.    451;    2 

\  *J^acli,  Pub.  Corp.  §  1072;  25  Am.  &  Eng.  Enc. 

*^w,  p.   306;    Palmyra   v.    Morton,   '23    Mo. 

t  5J>4;  Fowler  v.  St.  Joseph,  37  Mo.  228:  Poi'-. 

^U  V.  St.  Joseph,  31  Mo.  347;  St.  Joseph  v. 

^^'Ihnoyhue,  31  Mo.  345;   St.  Louis  use  of 

.  ^  188  V.  8. 


McOrath  v.  Clemens,  49  Mo.  534;  Kiley  v. 
Cranor,  61  Mo.  541;  Weber  v.  Sohcrgcns,  59 
Mo.  390;  Rutherford  v.  Hamilton,  07  Mo. 
543,  11  S.  W.  240;  Farrar  v.  St.  Louis,  80 
Mo.  379;  Watson  v.  Chicago,  115  111.  78,  3 
N.  E.  430;  Bigelow  v.  Chicago,  90  ill.  53; 
Fagan  v.  Chicago,  84  J 11.  234;  Galcsburg  v. 
Searles,  114  111.  217,  21)  N.  E.  686;  SpHng- 
field  V.  Sale,  127  111.  359,  20  N.  E.  86; 
O'Reilley  v.  Kingston,  114  N.  Y.  439,  21  N. 
E.  1004;  Whiting  v.  Tovmsend,  57  Cal.  515; 
Burnett  v.  Sacramento,  12  Cal.  76,  73  Am. 
Dec.  518;  Parker  v.  Challiss,  9  Kan.  155; 
Newman  v.  Emporia,  41  Kan.  583,  21  Pac. 
593;  fjudlow  v.  Cinciiinati  Southern  R.  Co. 
78  Ky.  357;  Baltimore  v.  Johns  Hopkins 
Hospital,  56  Md.  1;  State  ex  rel.  Stateler 
V.  Reis,  38  Minn.  371,  38  N.  W.  97;  State, 
Sigler,  Prosecutor,  v.  Fuller,  34  N.  J.  L. 
227;  Ernst  v.  Kunkle,  5  Ohio  SU  520;  North- 
ern Indiana  R.  Co.  v.  Connelly,  10  Ohio  St. 
159;  Carry  v.  Folz,  29  Ohio  St.  320;  Craw- 
ford V.  Cincinnati,  26  Ohio  L.  J.  215;  Magee 
V.  Com.  46  Pa.  358 ;  McGonigle  v.  Allegheny, 
44  Pa.  118;  Beaumont  v.  Wilkes  Barre,  142 
Pa.  198,  21  Atl.  888;  Davis  v.  Lynchburg, 
84  Va.  861,  6  S.  E.  230;  Cleveland  v.  Tripp, 
13  R  I.  59 ;  /Jolpfc  v.  Fargo,  7  N.  D.  640,  42 
L.  R.  A.  646,  76  N.  W.  242 ;  Roberts  v.  First 
Nat,  Bank,  8  N.  D.  504,  79  N.  W.  1049. 

Mr.  Juatioe  Brewer  delivered  the  opin- 
ion of  tlie  court: 

In  September,  1892,  the  plaintiff  in  error, 
the  owner  of  five  •lots  on  Williams  street,  in[617J 
Schaefer's  addition  to  the  city  of  Hunting- 
ton, Indiana,  with  other  lot  owners,  peti- 
tioned the  city  council  to  have  the  sti-eet 
graded  and  graveled.  On  July  10,  1893,  the 
petition  was  granted  and  the  street  ordered 
to  be  so  improved.  After  this  improvement 
had  been  ordered  some  of  the  lot  owners  pe- 
titioned the  cit^  council  to  order  the  street 
paved  with  brick.  This  petition  was  pre- 
sented on  August  14,  1893.  A  remonstrance 
was  at  the  same  time  presented,  the  plain- 
tiff in  error  being  one  of  the  parties  thereto. 
Notwitlistanding  the  remonstrance  the  city 
council  ordered  that  the  street  be  paved  with 
brick,  and  let  a  contract  therefor  to  the  de- 
fendants in  error.  They  completed  the  work 
according  to  the  contract,  and  the  lots  abut- 
ting on  Williams  street  were  assessed  for 
the  cost  thereof, — the  assessment  being  made 
by  the  front  foot, — and  a  precept  to  collect 
the  amount  due  on  the  lots  of  the  plaintiff 
in  error  issued  to  the  city  treasurer.  Fur- 
ther proceedings  were  had  on  appeal,  in  ac- 
cordance with  the  provisions  of  the  statute, 
which  ended  in  a  decision  of  the  supreme 
court  affirming  the  validity  of  the  assess- 
ment, on  the  authority  of  Adams  v.  Shelby- 
viUe,  154  Ind.  467,  49  L.  R.  A.  797,  57  N. 
E.  1 14,  and  thereupon  the.  case  was  brought 
here  on  writ  of  error. 

The  case  involves  the  validity  of  a  statute 
of  Indiana  known  as  the  "Barrett  law,"  en- 
acted in  1899.  Burns's  Rev.  Stat.  1894,  §§ 
4288-4208.  We  deem  it  sufTicient  to  refer 
to  the  opinion  in  Adams  v.  Shelby ville,  154 
Ind.  407,  49  L.  R.  A.  797,  57  N.  E.  114,  in 
which  the  supreme  court  of  Indiana  closed 
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an  elaborate  discussion  of  the  various  pro-  said  common  council  refused  to  hear  her  ob- 

▼isions  of  the  la-w  in  these  words :  jections  to  the  improvement  of  said  street 

"We   therefore   conclude   that   §   3,   Acts  with  brick,  treating  her  said  objections  as 

1889   (Bums's    Rev.    Stat.    1894,    §    4290),  a  mere    communication,    and    ordering   the 

must   be  construed  as   providing  a    rule   of  same  placed  on  file."     She  further  averred 

prima  facie  assessments  in  street  and  alley  that  sne  could  and  would  have  shown   by 

improvements,  which  allotments  by  the  city  witnesses  that  the  improvement  was  not  nee- 

or  town  engineer,  under  §  6  of  said  act  of  essary,  and  also  "that  by  reason  of  the  re- 

1889   (Burns's  Rev.  Stat.  1894,  §  4293),  are  fusal  of  the  said  action  thereon  the  said  city 

subject  to  review  and  alteration  by  the  com-  of  Huntington,   Indiana,   is  estopped   from 

nion  council  and  board  of  trustees,  under  §  proceeding  to  collect  any  benefits  assessed 

7    of   said  act  of   1889,  as  amended   (Acts  on  *the  lots  herein  described."    Tho  circuit [619 

1891,  p.  324;  Acts  1899,  p.  64;  Bums's  Rev.  court  sustained  a  demurrer  to  this  answer. 

Stat.  1894,  §  4294),  upon  the  basis  of  actual  It  may  be  observed  that,  so  far  as  tne  quea- 

special    benefits  received    by  the    improve-  tion  was  one  of  estoppel,  it  was  a  purely 

nient;  and  that  under  said  §  7,  the  common  state,  and  not  a  Federal,  question.     Qillis 

[5 18] council  of  a  city  or  board  of  trustees  of  *an  v.  Stinchfield,  159  U.  S.  658,  40  L.  ed.  295, 

incorporated  town  have  not  only  the  power,  16  Sup.  Ct.  Rep.  131;  Phosnix  F.  S  U.  Ins. 

but  it  is  their  imperative  duty,  to  adjust  Co.  v.  Tennessee ^  161  U.  S.  174,  40  L.  ed. 

the    assessments  for    street  and    alley  im-  660,  16  Sup.  Ct.  Rep.  471;   Beats  v.  Cone, 

provements,  under  said  act,  to  conform  to  188  U.  S.  184,  ante,  435,  23  Sup.  Ct  Rep. 

the  actual  special  benefits  accruing  to  each  275.     Further,  the  matter  was  not  noticed 

of  the  abutting  property  owners."  by  the  supreme  court,  and  its  judgment  Ib 

Of  course,  the  construction  placed  by  the  the  one  before  us  for  review, 

supreme  court  of  a  state  upon  its  statutes  We  see  no  error  in  the  record,  and  the 

is,  in  a  case  of  this  kind,  conclusive  upon  judgment  is  affirmed. 
this  court.     Forsyth   v.   Hammond,    166  U. 

S.  506,  518,  41  L.  ed.   1095,  1100,  17  Sup.  

Ct.   Rep.   665,   and   cases  cited.     And   with 

that  construction  the  following  recently  de-  JAMES   TARRANCE,   Will    Smith,    Amra 

cided  cases,  in  which  the  matter  of  street  Clark,  et  al.,  Plffa.  in  Krr., 

assessment  was  fully  considered,  sustain  the  t7. 

decision  of  the  state  court  upholding  the  va-  g^^^g  qj,  flOrjda. 

Iidity  of  the   law:     French  v.  Barber  As- 

llf^a^^oFT""^ r2\^^^  ^k  ^'J^t  ^^  n*  ^5*  (See  S.  C.  Reporter's  ed.  619-525.) 
8/9,  21  Sup.  Ct.  Rep.  625;  Wight  v.  Damd- 

son,  181  U.  S.  371,  45  L.  ed.  900,  21  Sup.  Ct.  Constitutional  law^equal  protection  of  the 

Kop.    616;  Tonaii^anda   v.  Lyon,  181    U.    S.  lau,s^negrocs    as    jurors— discrimination 

asi),  45  L.  ed.  908,  21   Sup.  Ct.  Rep.  609;  against— error  to  state  cour4— conclusive' 

Webster  v.  Fargo,  181  U.  S.  394,  4o  L.  ed.  ^^^^  ^f  ^^^^^  decision. 
*)\2,  21  Sup.  Ct.  Rep.  623;  Cass  Farm  Co.  v. 

lh:troit,  181  U.  S.  396,  45  L.  ed.  914,  21  Sup.  j,  xhe  denlul  of  a  motion  to  quash  an  Indict- 

Ct.  Rep.  644;  Detroit  v.  Parker,  181   U.  S.  niont,   and   the  overruling  of  challenges   to 

309,  45  L.  ed.  917,  21   Sup.  Ct.  Rep.  624;  tho  array  of  jurors,  which  raise  the  objec- 

Wonnlcy  v.  District  of  Columbia,  181  U.  S.  tlon  that  uegroes  were  discriminated  against 

402,  45  L.  ed.  921,  21   Sup.  Ct.  Rep.   609;  In  the  selection  of  grand  and  petit  Jurors,  Is 

Shumate  v.  Heman,  181  U.  S.  402,  45  L.  ed.  "ji^  «™'-'  where  no  evidence  Is  received  or 

fl9o    01   Q„n    Pt    RPD    645-   Farrell  v    West  offered  In  support  of  such  charge  except  de- 

^f-:  -^  ^"P-,    To,  T?  o^A4^7t      a    nSv  fendants'  affidavit  attached  to  the  moUon  to 

Chicago  Park,  181  U.  S.  404,  45  L.  ed.  9^4,  quash,  statiug  that  the  facts  set  up  in  sucli 

21  Sup.  Ct.  Rep.  609;  King  v.  Portland,  184  motion  are  true   **to  their  best  knowledge, 

U.  S.  61,  46  L.  ed.  431,  22  Sup.  Ct.  Rep.  Information,  and  belief." 

290;   Voigt  v.  Detroit,  184  U.  S.  115,  46  L.  2.  The  settled  rule  of  a  state  court  that  ob- 

ed.  459,  22  Sup.  Ct.  Rep.  337;   Goodrich  v.  jections   to   the   manner  of  selecting   grand 

Detroit,  184  U.  S.  432,  46  L.  ed.  627,  22  Sup.  jurors  on  behalf  of  one  who  has  been   In- 

Ct   Rep   397  dieted  by  such  jurors  must  be  taken  by  plea 

•            Another  question  presented  is  this:     The  \?  abatement    and  not  hy  njotlon  to  quash 

^i-«  *:/r  :«  !.«-^-  «.v.fl«»«,i  K,.  ^/v..«o»i  \^^4^r.^  the  venire  and  panel,  is  blnmng  on  the  Sn- 

plamtifT  in  error  appeared  by  counsel  before  ^^^^  ^.^^^^^  J  ^^^  '^,„,^^^  g^J^^^  ^^  ^^^ 

the  city  council  and  filed  written  objections  ^^  ^^^^  ^.^  ^^^  g^^^^  ^^^^^^ 

to  the  brick  pavement  "because  the  cost  of 

said   improvement  will   greatly   exceed   the  ^jj^^  202.] 

benefit   of   said    improvement;  second,  said 

proposed   improvement  is  not  necessary  to  j^ygued  April  17,  1902.    Decided  Fehruarf 

said  real  estate,  and  is  not  of  public  utility  23,  1903. 

to  said  real  estate."    Tlie  record  of  the  city   . 

council   sliows  that  "after  some   discussion  Note. — As  to  negroes  as  grand  jurors — set 

on  the  matter  Mr.  Le\'y  moved  to  place  the  notes  to  State  v.  Russell    (loiwa)   28  L.  R.  A. 

communication   on   file,    which    motion   was  204 ;  and  Carter  v.  Texas,  44  L.  ed.  U.  S.  889. 

concurred  in."     In  her  answer  filed  in  the  4»   *<>   ^^^   ^"''^'f  ,«^'«*«»    Bupreme   Court 

^:>^..u  ««...u.  «io ;„♦;«•  ;«  ^yr^^r^  niiA<TAH  fViof  follows  decisions  of  state  courts — see  notes  to 

circuit  court  plaintiff  in  error  alleged  that  J,,^            ^  v.  Delaware,  L.  &  W.  R.  Co.  (Pa.) 

she  appeared    before    the  common    council,  r,  l.  r.  a.  508 ;  United  States  es  rel.  BnU  T. 

"and  offered  to  present  her  objections  to  the  Muscatine,  19  L.  ed.  U.  S.  490 ;  and  Blmendocf 

necessity  of  said  improvement,  but  that  the  v.  Taylor,  6  U  ed.  U.  S.  290. 
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IWIft.  Tamkavkx  j.  Flobida.  fiie-S3I 

IN  ERROR  to  the  Supreme  Court  of  the        "We  do  not  pontond  that  t)ie  colored  men 

State  of  Florida  to   review  &  judgment  are   discriminated   against   by   any    law   of 

which  affirmed  «.  convictioD  in  the  Circuit  this  state  in  the  selection  of  names  for  jury 

Court  of  Escambia  County  of  the  crime  of  duty,  nor  do   we  contend  that  a  negro  be- 

murder.     Affirmed.  ing  tried   for  a  criminal  olTense  ia  entitled 

See  aune  case  beloff,  30  So.  686.  to  a  jury   composed   wholly   or  in   part  of 

The  fact*  are  stated  in  the  opinion.  memhers   of   his   race;    but   do   claim   that 

ilr.  Isaao  Zb  Foreell  argued  the  cause  when   a   negro  ia   tried   for  a  criminal  ot- 

■Dd  Sled  a  grief  for  plaintiffs  in  error;  Fense,  he  is  entitled  to  a  jury  selected  with- 

Wbere  the  discrimination  is  made  by  ofS-  out  any  discrimination  againat  his  race  on 

ccri  of  the  taw,  the  equal  proteotion  of  the  account  of  race,  color^  or  previoua  condition 

Uw  is  equally  denied  tis  though  ma.de  by  of  servitude;  and  when  this  is  not  the  case, 

tlie  law  iteelf.  he  is  denied  the  equal  protection  of  the  lawi 

Henderson  v.  Wickkam,  92  U.  8.  259,  23  as  guaranteed  by   the   14th   Amendment  to 

L.  ed.  643;  CAy  Lung  v.  Freeman,  B2  U.  S.  the  Constitution  of  the  Unit<^l  States." 
£76,  23  L.  ed.  650;  Virginia  v.  Rives,  100  U.        Such  an  actual  discrimination   ia  as  po> 

S.  329,  26  Ii.  ed.  673;  Neal  v.  Detaioare,  103  teutial  in  creating  a  denial  of  equality  of 

U.  S.  370,  26  L.  ed.  667.  rights   as   a    discrimination   made   t^  Jaw. 

The  question   could    be   raised   ettiwr   by  But   auch   an   actual  discrimination   ia  not 

J>lea  in  abatement  or  motion  to  quaah.  presumed.     It  must  be  proved  or  admitted. 

SUm  t.   Btate,   25   Fla.   703,   6   So.   709;  ''•>«   record   discloses   these   facts:     On   De- 

.foUdanier  v.  Btate,  17  Fla.  895.  cember  3.  1900,  a  grand  jury  was  impaneled. 

The  vtate  of  facta  as  act  up  by  defendants'  and  on  December  6  returned  an  indictment 

mtxotioa,  if  true,  would  justify  the  quashing  chnrKJng  the  defendante  witli  the  crime  of 

OM  the  venire.  [uurder.     On   E>ecember  S  they   tiled  a  mo- 

Oorfer  v.  Teaat,  177  U.  S.  442,  44  L.  ed.  t'ori  to  quash  the  venire  and  the  panels  of 

^39,  20  Sup.  Ct,  Rep.  687.  *''«  grand  and  petit  jurors.     In  the  motion 

The  rtate  neither  denied  nor  traversed  the  '*  was  stated  that  Uiere  was  in  the  county 

«*Dotion,   and,   inasmuch   aa   the   allegations  »«    """"y    colored   citizens   of    sound   judg- 

-*Jiereiii  set  forth  are  not  denied,  they  aje  "'«"';  .^PP'^^f.*   y>^gri}7,    fair   character, 

■-^.dBMHed  to  be  true;  and,  it  true,  the  mo-  '^^  fully  qualified  for  jury  duty,  as  whit* 

■•^■ion  ought  to  have  been  granted  ajld  the  in-  ^nd  stated  as  grounds  for  the  motion  that 

-:»  ictmeirt,  quashed.  ."j^  «"»'?  commissioners    in  selecting  the 

f&id.;  WiUiamt  v.  M.«m«ppt,  170  U.  S.  ]'^^  "^  ""7"^*  '<""  i"^/ .^»}J  '"J  and  during 

^^13,  42  L.  ed.  1012,  IB  Sup.  Ot.  Rep.  683;  ^''?  P',*^"^  year    d.scrimuiated  against  all 

-**W«il  T.  Delav>are.  103  U.  S    370,  26  L.  ed.  "fZ^  "'^"  "^  African  descent,  on  account 

.— =^gj  '  '  of  their  race,  color,  and  previous  condition 

The  quertion  whether  *  right  or  privilege  °^    servitude,    and    from    said    Hats   were 

-^i^laimed'  uader  the  ConstituBon  or  laws  M  '''■?."■«     ^''«    8'?"'*   JJIfT   "'S'f   *''""'*   ""t 

«^he   United   States  was  sufficiently   pleaded  i^^'^^'r;'',,,?''';^,^  ^^^  .^'^[ifr^    f°^ 

md  brtjught  to  the  notice  of  a  sUti  court  "'*  P.fJ''  i''^^  '*'"*^''  l^,^  ^1^  """"'      A"/,^,, 

-.    1.       p  J  _i       _»■        -     iv     j..„-  ■  that  "for  many  years  'all  co  ored  men  of  Af  [521 

s  itself  a  Federal  question,  m  the  decision  _-  .„        i     i.,.„     i„  „      ji_  ;„■„„»    i 

•     •■•■'■  '     _  „jit  nf  prror    is  Dot  '^'  ""     descent     have     been      di  scrim  mated 

'    .  ,        , ..     'i. ..      .  against,    and    none    have    been    selected    or 

-  "  ^^^^  ^r  ""^  *"«^^''  drawn  or  summoned  as  grand  or  petit  jurors 

Veal  V.  hela,care,  103  U,  S.  370,  26  L.  ed.  \"  *^'f,  Z  '"  h"^J'U™TV>,.„  ™f  tZI" 

mutt      U.-1.I..II  „    rri^^ir    iin  II    «    ati    oa  v-  alt"0'igh  there  are  more  than  one  thou- 

^^•^    n^f}  J    ^.    i        ,^'   f,^     i     I  sand    four   hundred   colored    men     in    said 

^  ^\^^^;  *  ^.^P'.P^^t!;-  ^I'i'  i^^^J,  "?^^  ^^nty.  «   '"■■8''   "^'"^'^  of  whom   are  tax- 

7i  o^*"^^'o'*^  il-^n''^.-  3«  ^  ^   '"3  payers     and    of    approved     integrity,    fair 

1?  l''P;.?S?T?i^'o.f«''^io'"J'^'^J^V"  character,    sound    Judgment,     and    ^nUUi- 

TT   S.  442,  44  L.  ed.  839,  20  Sup.  Ct  Rep.  ^„^^   „.;„   kno„„'to^the   ^unty  commis- 

**;       „..,,.  B     *  J    ..L  sioners  to  he  such;  and  this  diacri  mi  nation 

**"■    ^*i?*!J"'  ^...^"'T^    "/^"i^    *'^^  "   based   entirely   on   race,   color,   and   pre- 

eauae  and  flled  a  bnef  for  defendant  m  er-  ^i^ug  condition  of  servitude." 

"*■  On  Detember  6  the  state's  attorney  moved 

,      _  ...  the  court  to  strike  out  tlie  defendants'  mo- 

Mr.  Juatioe  Brewer  delivered  the   opin-  tion.  on  the  grounds  that  it  was   imperti- 

Di   -T^^*".  ■  ,  A  f     .1,  "*"'-  ■'''""'*''«d  nothing  for  the  court's  de- 

r«»_^       Pla'ntilia  in  error  were  convicted  in  the  termination  or  consideration,  was  not  auch 

^•D'lrcurt  court  of  Escambia  'oounty,  Florida,  ^  motion  as  the  court  could  consider,  and 

of  the  cnme   of  murder,   and   sentenced   to  g^t  up  uo  state  of  facts  which,  if  true,  would 

fifteen  yewrs  in  prison.     The  supreme  court  fuatify  the  quashing  of  the  venire.     On  the 

of  the  state   having  affirmed   this  sentence  game  day  this  motion  of  the  state's  attor- 

(30  So.  685),  the  ease  was  brought  here  on  ncy  was  sustained,  and  the  motion  of  tbe 

wnt  of  error.  defendante  to  quash  waa  stricken  out.     On 

The   contention   of   plaintiffs   in   error  la  the  same  day  they  filed  a  motion  to  quash 

that  they  were  demed  the  equal  protection  the   indictment   on   suhsUntially   the   same 

of  the  laws,  by  reason  of  an  actual  discrim-  grounds.     This  motion  was  overruled.    Spe- 

ination  againat  their  race.     The  law  of  the  cial  venires  were  issued  before  the  trial  jury 

state  is  not  challenged,  but  its  administra-  was   finally  impaneled,   and  as  one  by  one 

tion    is   complained   of.    As   said   by   their  these  venires  were  returned  the  defendantn 

eouiuel:  challenged    tbe    array     of   jurors    on    the 
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£roiiiid  that  the  sheriff,  in  the  selection  of 
jurors,  knowingly  dificriininated  ngainst  all 
colored  men,  ana  refused  and  failed  to  se- 
lect any  to  serve  on  the  jury,  although 
knowing  that  there  were  more  than  five 
hundred  colored  men  in  the  county  fully 
qualified  to  serve.  No  evidence  was  re- 
oeived  or  offered  in  support  of  any  of  these 
several  motions  except  an  affidavit  of  the 
defendants  attached  to  the  motion  to  quash 
the  indictment,  stating  that  the  facts  set 
up  in  the  motion  were  true  "to  their  best 
knowledge,  information,  and  belief." 

In  respect  to  all  these  motions,  except  the 
one  to  quash  the  venire  and  panels  of  the 
grand  and  petit  jurors,  it  is  sufficient  to  re- 
fer to  Smith  V.  Mississippi,  162  U.  S.  692, 
GOO,  40  L.  ed.  1082,  1085,  16  Sup.  Ct.  Rep. 
900;  Carter  v.  TexaSy  177  U.  8.  442,  44  L. 
cd.  839,  20  Sup.  Ct.  Rep.  687.  In  the  first 
case  the  motion  to  quasn  was  supported  by 
an  affidavit  similar  to  the  one  here  present- 
ed, and  it  was  held  no  evidence  of  the  facts 
stated,  and  that  therefore  the  denial  of  the 
motion  was  not  erroneous.  In  the  second  case 
the  bill  of  exceptions  showed  that  the  de- 
[522]fendant  asked  *ieave  to  introduce  witnesses, 
and  offered  to  introduce  witnesses,  to  prove 
the  allegations  in  his  motion,  but  that  the 
court  refused  to  hear  any  evidence  in  sup- 
port of  the  motion,  but  overruled  it  without 
investigating  into  the  truth  or  falsity  of  the 
allegations  therein;  and  this  was  adjudged 
error. 

We  pass,  therefore,  to  a  consideration  of 
the  ruling  on  the  first  motion.  No  evidence 
was  received  or  offered  in  its  support,  but 
the  motion  itself  was  stricken  out,  and  it  is 
contended  that  the  motion  to  strike  out  was 
equivalent  to  a  demurrer  which  admitted 
the  truth  of  the  allegations  challenged 
thereby,  and  in  support  thereof  Xeal  v. 
Delaicare,  103  U.  S.  370,  26  L.  ed.  567,  and 
Mitchell  v.  Clark,  110  U.  S.  633,  28  L.  ed. 
279,  4  Sup.  Ct.  Rep.  170,  312,  are  cited.  But 
in  the  former  case  the  court  held  that  an 
agreement  by  the  attorney  general,  appear- 
ing for  tlie  state,  was  to  be  regarded  as  an 
admission  of  the  truth  of  the  facts  stated  in 
the  motion  and  therefore  waived  the  iiecesi- 
sity  for  further  evidence;  and  in  the  second 
case  there  was  only  a  distinct  ruling  upon  a 
demurrer  to  a  plea. 

In  reference  to  the  action  of  the  trial 
court  in  this  matter  the  supreme  court  of 
the  state  said: 

"The  first  motion  filed  by  defendants  was 
to  quash  the  venire  drawn  for  the  term,  and 
the  panels  of  grand  and  petit  jurors.  The 
venire  drawn  for  the  term  at  that  time  con- 
si '►tec  I  only  of  the  grand  and  petit  jurors 
then  in  attendance.  In  so  far  as  the  panel 
of  petit  jurors  was  concerned,  the  defend- 
ants had  no  right  to  move  to  quash  that. 
It  was  summoned  for  the  first  week  of  the 
term  onlv,  and  had  and  could  have  no  con- 
neetion  whatever  with  defendants'  case,  be- 
cause their  case  was  not  to  be  tried  until  a 
Hubsequent  week,  when  another  and  differ- 
ent panel  of  petit  jurors  would  be  in  attcnd- 
aiK-e.  The  petit  jury  objected  to  had  not 
\(icr.  ^nVed  to  try  defendants'  case  and 
nouJd  not  be,  as  their  term  of  senice 
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would,  under  the  law,  expire  long  before  de- 
fendants' case  would  be  called  for  trial. 
The  defendants  had  no  right  to  challenge 
the  array  of  petit  jurors  until  their  case 
was  called  for  trial,  and  it  was  proposed  to 
impanel  upon  the  jury  to  try  them  some 
member  of  the  objectionable  panel. 

"As  to  the  grand  jury,  the  defendants  had 
no  right  at  that  time  to  move  to  quash  the 
panel.  If  defendants  could  properly  *move[523J 
to  quash  the  panel  or  challenge  the  arra\ 
of  grand  jurors  for  the  reasons  stated  in 
this  motion,  it  could  only  be  done  before 
the  grand  jury  was  impaneled,  or  at  least 
before  the  indictment  was  found.  Whether 
it  could  be  done  in  that  way,  we  do  not  now 
decide.  We  are  clear,  however,  that  a  mo- 
tion to  quash  the  panel  of  grand  jurors  by 
one  who  has  been  indicted  by  such  jurors  is 
not  proper  practice.  Gladden  v.  State,  13 
Fla.  623.  As  we  shall  show  further  on.  a 
plea  in  abatement  of  the  indictment  is  the 
proper  remedy.  We  regard  the  ruling  sus- 
taining the  motion  to  strike,  as  equivalent 
to  holding  that  the  motion  to  quash  was  not 
the  proper  method  of  raising  the  question 
sought  to  be  raised;  and  while  we  do  not 
approve  of  the  practice  of  moving  to  strike 
a  motion,  we  do  not  see  that  the  defendants 
have  been  injured  by  the  form  of  the  ruling 
complained  of. 

•  .  •  .  ... 

*'\Ve  are  of  opinion  that  the  proper  nieth- 
o<l  of  presenting  the  question  sought  to  be 
presented  by  this  motion  is  by  plea  in  abate- 
ment of  the  indictment,  and  not  by  motion 
to  (plash,  and  that  the  ruling  upon  the  mo- 
tion can  be  sustained  upon  that  ground.  It 
has  for  many  years  been  the  practice  in  this 
state,  sanctioned  by  repeated  rulings  of  this 
court,  that  all  objections  to  the  competency 
of,  and  to  irregularities  in  selecting,  draw- 
ing, and  impaneling  grand  jurors,  not  ap- 
pearing of  record,  must  be  taken  advantage 
of  by  plea  in  abatement  of  the  indictment, 
and  not  by  motion  to  quash  it.  Woodiuard 
V.  State,  33  Fla.  508,  15  So.  252;  Kitrol  v. 
State,  9  Fla.  9;  Gladden  v.  State,  13  Fla. 
023;  Tervin  v.  State,  37  Fla.  396,  20  So. 
551.     See  also  State  v.  Foster,  9  Tex.  66." 

The  authorities  cited  in  this  opinion  sus- 
tain the  propositions  laid  down.  In  Kitrol 
V.  State,  9  Fla.  9,  13,  it  was  said: 

''We  are,  therefore,  of  the  opinion  that 
the  incompetency  of  the  grand  jurors,  by 
whom  indictment  is  preferred,  may  be 
pleaded  by  the  defendant  in  abatement." 

In  Gladden  v.  State,  13  Fla.  623,  630,  tlie 
court  uses  this  language: 

*'ln  Massachusetts,  New  York,  and  other 
states,  it  has  been  held  that  objections  to 
the  legality  of  the  returns  of  grand  *jurors[52£l 
cannot  affect  an  indictment  found  by  them 
after  it  has  been  received  by  the  court  and 
filed;  that  such  objection  must  be  inter- 
posed before  indictment  founds  and  even  be- 
fore the  grand  jury  is  sworn.  But  it  Beema 
to  be  now  settled  that  such  objection  may  be 
made  by  plea  in  abatement  to  the  Indict- 
ment at  any  time  before  pleading  in  bar. 
This  is  substantially  the  rule  announced  by 
the  <4upreme  court  of  this  state  in  Kitrol  v. 
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Btate,   9   Fla.   9.    The  opinion  of  the  su- 

Sreme  court  of  Mississippi  in  MoQuiUen  v. 
iate,  8  Smedes  &  M.  587,  delivered  by 
Chief  Justice  Sharkey,  announces  what  we 
consider  the  true  and  correct  practice  in 
such  a  case.  Such  matters  are  reached  by 
plea  in  abatement  only  (though  in  some 
states  a  challenge  to  the  array  is  treated, 
we  do  not  say  properly  so,  as  a  substitute 
for  a  plea  in  abatement),  and  matters  in 
abatement  in  criminal  as  well  as  in  civil 
cases  must  be  pleaded  before  pleading  in 
bar." 

In  Burroughs  v.  State,  17  Fla.  643,  661, 
where  the  validity  of  the  composition  of  the 
jury  was  sought  to  be  challenged  on  a  mo- 
tion in  arrest  of  judgment,  the  court  said: 
"Aside  from  the  fact  that  there  is  no  such 
bill  of  exceptions  as  is  required  to  present 
any  Question  of  that  character  to  this  court, 
if  it  nad  been  properly  raised,  we  are  of  the 
opinion  that  all  objections  to  the  legality 
of  grand  jurors  must  be  made  by  plea  in 
abatement  to  the  indictment  before  pleading 
in  bar.  Such  is  the  rule  as  announced  by 
this  court  in  Gladden  v.  State,  13  Fla.  623.'' 
The  force  of  this  decision  is  not  weakened 
by  what  was  said  by  the  same  court  in 
Potsdamcr  v.  State,  17  Fla,  895,  897 : 

"The  rule  is  that  such  objections  must  be 
taken  by  motion  or  plea  in  abatement  before 
pleading  to  the  indictment.  It  is  not  prop- 
er ground  of  a  motion  for  a  new  trial;" 
for  Oladden  v.  State  and  Burroughs  v.  State 
are  both  cited  as  authority.  What  kind  of 
a  motion  the  Chief  Justice  had  in  mind 
When  he  spoke  of  "motion  or  plea  in  abate- 
ment" is  not  disclosed.  At  any  rate,  such 
«  general  statement  cannot  be  considered  as 
overruling  prior  decisions. 

*In  Tervin  v.  State,  37  Fla.  396,  20  So. 
551,  the  ruling  of  the  court  was  expressed 
in  these  words  (p.  403,  So.,  p.  553) : 

"On  the  25th  of  October,  1895,  the  defend- 
ajrit  moved  to  quash  the  indictment  and  for 
liis  discharge  upon  the  ground  that  'there 
is  nothing  upon  the  records  of  this  court  to 
Ckhow  that  the  grand  jurors  who  found  the 
indictment  were  drawn  in  accordance  with 
cshapter  1015  of  the  acts  of  the  legislature 
of  A.  D.  1801.'  This  motion  was  overruled, 
^nd  such  ruling  constitutes  the  fourth  as- 
^ffnment  of  error.  There  is  no  merit  in 
"thiB  assignment.  If  there  was  any  such  ir- 
k-egriilarity  in  the  drawing  or  impaneling  of 
^he  grand  jury  that  found  the  indictment  as 
^ould  render  such  indictment  void  or  il- 
le^l,  the  proper  way  to  make  it  appear  was 
by  plea  in  abatement,  instead  of  by  motion 
to  quash." 

Neither  is  there  anything  in  the  cases  re- 
ferred to  by  counsel  for  plaintiff  in  error 
against  this  ruling.  So  we  have  not  merely 
the  declaration  of  the  court  in  this  particu- 
lar case  as  to  the  practice  to  be  observed, 
but  a  declaration  supported  by  many  prior 
decisions.  Obviously,  it  is  the  settled  rule 
in  the  state. 

These  are  all  the  matters  called  to  our  at- 
tention by  counsel,  and  in  them  appearing 
no    error,    the   judgment    of    the   Supreme 
Court  of  Florida  is  amrmod. 
188  v.  S. 
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gument or  take  part  in  the  decision  of  this 
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JOHN  A.  SODERBERG. 

(See  8.  C.  Reporter's  ed.  62(MS87.) 

Appeal — from  circuit  court  of  appeals — fl^ 
nality  of  decision — furisdiotion  of  circuit 
court — case  arising  under  the  Uncs  of  the 
United  States — railway  land  grant — what 
are  mineral  lands, 

1.  The  judgment  of  the  circuit  court  of  appeals 
is  not  final  under  the  circuit  court  of  ap- 
peals act  of  1891,  I  6  (26  Stat,  at  L.  828, 
chap.  617,  U.  S.  Comp.  Stat.  1901,  p.  549), 
unless  the  original  Jurisdiction  of  the  circuit 
court  was  dependent  "entirely"  upon  dlyerte 
citizenship. 

2.  A  suit  over  the  ownership  of  real  property, 
in  which  p1aintiff*8  title  rests  upon  a  proper 
Interpretation  of  the  exception  of  mineral 
lands  in  the  Northern  Pacific  Railroad  land 
grant  act  of  July  2,  1864  (18  Stat  at  L.  866, 
chap.  217),  is  one  arising  under  the  laws  of 
the  United  States,  of  which  a  circuit  court 
has  Jurisdiction  wholly  independent  of  citi- 
zenship. 

3.  Lands  yalnable  solely  or  chiefly  for  granite 
quarries  are  "mineral  lands'*  within  the 
meaning  of  the  exception  of  such  lands,  in 
the  act  of  July  2,  1S64  (18  Stat,  at  L.  866, 
chap.  217),  from  the  grant  made  therein  to 
the  Northern  Pacific  Railroad  Company. 

[No.  61.] 

Argued  Octoler  SI,  1902.  Ordered  for  re- 
argument  November  11,  1902.  Leave  to 
United  States  to  intervene  December  8, 
1902.  Reargued  December  12,  1902.  De- 
cided February  2S,  190S. 

APPEAL  from  the  United  States  Cirouit 
Court  of  Appeals  for  the  Ninth  Circuit 
to  review  a  decree  which  affirmed  a  decree  of 
the  Circuit  Court  for  the  District  of  Wash- 
ington, dismissing  a  hill  to  enjoin  the  re- 
moval or  disposal  of  granite  from  land  held 
under  a  mineral  location,  and  quieting  the 
title  of  defendant  to  such  land.  Affirmed. 
See  same  case  below,  43  C.  C.  A.  620,  1(M 
Fed.  425. 


Statement  by  Mr.  Justice  Brown t 
This  was  a  bill  filed  bj  the  railway  com- 
pany in  the  circuit  court  for  the  dis^ct  of 
Washington  to  enjoin  the  defendant  Soder- 
berg  from  taking,  removing,  or  disposing  of 

Nora. — As  to  Federal  question  as  eonfenino 
jurisdiction  on  United  States  courts— we  notes 
to  Montana  Ore-Purchasing  Go.  v.  Boston  & 
M.  Consol.  Copper  &  S.  Min.  Co.  85  C.  C.  A. 
7  ;  Bailey  v.  Mosher,  11  C.  C.  A.  808 ;  and  Be 
Buchanan,  39  L.  ed.  U.  8.  884. 

A  a  to  Unfd  grants  to  railroads — see  note  to 
Kansas  P.   R.  Co.  v.  Atchisoa*  T.  Ii  %.  ¥.  "^^ 
Co.  28  L.  ed.  13.  E.  1^4. 


626,587 


Supreme  (Doubt  of  the  United  States. 


Oct.  Term, 


granite  from  a  quarter  section  of  land  of 
which  he  had  taken  possession  under  a  min- 
eral location,  and  for  an  account  of  the 
granite  quarried  or  removed. 

The  bill  alleged  the  incorporation  of  the 
Northern  Pacific  Railroad  Company  under 
an  act  of  Congress  of  July  2,  1864  ( 13  Stat, 
at  L.  365,  chap.  217),  with  power  to  con- 
struct a  railroad  from  Lake  Superior  to 
Puget  sound,  with  a  branch  line  via  Colum- 
bia river  to  Portland;  the  grant  of  every 
alternate  odd-numbered  section  of  public 
27  J  land,  *not  mineral,  to  the  amount  of  twenty 
alternate  sections  per  mile,  on  each  side  of 
the  line  when  passing  through  the  terri- 
tories ;  acceptance  of  the  act  by  the  railroad 
company;  a  joint  resolution  of  Congress 
approved  May  31,  1870,  authorizing  the 
company  to  issue  bonds  for  the  construction 
of  the  road,  with  a  privilege  to  the  company 
of  building  its  main  road  by  the  valley  of 
the  Columbia  river,  with  a  branch  across 
the  Cascade  mountains  to  Puget  sound ;  the 
definite  location  on  March  26,  1884,  of  the 
Cascade  branch  of  the  road ;  the  completion 
and  acceptance  of  the  road  coterminus  with 
its  public  lands;  the  conveyance  on  August 
8,  1896,  of  all  its  property  to  the  Northern 
Pacific  Railway  Company,  which  has  since 
continuously  operated  such  road. 

The  bill  furtner  alleged  that  the  quarter 
section  in  dispute  was  rough,  mountainous 
land,  the  principal  value  of  which  consisted 
in  the  existence  of  a  ledge  of  granite  of  good 
merchantable  quality,  and  valuable  for 
building  stone;  that  the  defendant  in  1898 
entered  upon  this  quarter  section  and  be- 
gan to  quarry,  remove,  and  dispose  of  such 
granite  under  a  mineral  location  of  the  land 
in  question,  contending  that  such  land  is 
excepted  from  the  general  land  grant,  and 
that  the  question  whether  this  land  is  min- 
eral or  Donmineral  has  not  yet  been  deter- 
mined by  the  department.  Wherefore  an 
injunction  was  prayed. 

The  answer  raised  no  issue  of  fact,  but 
averred  that  the  lands  were  mineral  in  char- 
acter and  as  such  excepted  from  the  grant, 
and  that  defendant  having  complied  with 
the  rules  and  regulations  of  the  Land  De- 
partment and  made  the  proper  proof,  it  was 
assumed  and  decided  that  the  defendant 
was  entitled  to  a  patent.  That  he  paid  the 
proper  fees  to  the  receiver,  who  forwarded 
tlie  proofs  and  records  to  the  Land  Depart- 
ment with  a  recommendation  that  a  patent 
issue.  The  patent,  however,  does  not  seem 
to  have  been  actuallv  issued  until  after  the 
beginning  of  this  suit. 

The  court  heard  the  case  upon  a  stipula- 
tion of  facts,  and  entered  a  decree  dismiss- 
ing the  bill,  and  quieting  the  title  of  the 
defendant  to  the  lands  in  question.  09  Fed. 
60G.  On  appeal  to  the  circuit  court  of  ap- 
peals this  decree  was  affirmed.  43  C.  C.  A. 
620,  104  Fed.  425. 

Mr.  C.  W.  Bunn  argued  the  cause,  and, 

wiUi   Mr.  James  B.  Kerr,  filed  a  brief  for 

appellant: 

The  use  of  tJie  term  "mines,"  in  the  pre- 

emptiou  Iaw,   wujs  interpreted  by  the  Inte- 

STe 


rior  Department    as    not    exduding  stone 
lands  from  acquisition  under  that  law. 

Jacob*8  Case,  7  Copp's  Landowner,  83: 
Conlin  V.  KeUv,  12  Land  Dec  1. 

This  court  has  treated  the  exception  of 
mines,  in  the  pre-emption  law,  and  mineral 
lands  from  grants  both  to  states  and  to 
railroads,  as  synonymous. 

Dapi^  V.  Weibbold,  139  U.  8.  607,  35  L. 
ed.  238,  11  Sup.  Ot  R^  628. 

The  general  rule  of  the  Land  Department 
is  against  granite,  or  any  othtf  ordinary 
building  stone,  being  capable  of  acquisition 
under  the  mineral  laws.  Moreover,  it  is 
clear  that  lands  containing  building  stone 
could  be  acquired  under  the  pie-emption 
laws,  which,  as  we  hAve  shown,  coEoepted 
"mines." 

Re  Hopper,  1  Land  Deo.  561;  Re  Dohh9 
Placer  Mine,  1  Land  Dec.  568;  Be  Dunluce 
Placer  Mine,  6  Land  Dec  761;  Conlin  v. 
Kelly,  12  Land  Dec  1;  Clark  v.  Brvin,  16 
Land  Dec.  122;  Hoyden  y.  Jamison,  16 
Land  Dec.  637 ;  Gary  v.  Todd,  18  Land  Dec. 
58;  Jordan  v.  Idaho  Aluminum  Min,  d 
Mfg.  Co,  20  Land  Dec.  600. 

Land  simply  valuable  for  iU  deposit  of 
limestone  is  not  mineral. 

Jacoh'e  Case,  7  Copp's  Landowner,  83. 

Phosphate  rode  is  not  mineral. 

Tucker  v.  Florida  R.  d  Nov.  Co.  19  Land 
Dec.  414. 

Land  producing  petroleum  is  not  mineral. 

Re  Union  Oil  Co.  23  Land  Dec.  222. 

Magnesia  is  not  considered  a  mineral. 

Gibson  v.  Ti/son,  5  Watts,  34. 

Petroleum  ie  not  embraced  in  the  excep- 
tion of  "all  minerals." 

Dunham  v.  Kirkpatrick,  101  Pa.  36,  47 
Am.  Rep.  696. 

Mineral  land  must  contain  metals  in 
quantities  suffidenrt  to  render  it  available 
and  valuable  for  mining  purposes. 

Alford  V.  Bamum,  45  Cal.  482;  Merrill 
V.  Dixon,  15  Nev.  407. 

A  mining  claim  is  a  parcel  of  land  con- 
taining precious  metal  in  its  soil  or  rock. 

8t.  Louis  Smelting  d  Ref.  Co.  v.  Kemp, 
104  U.  S.  649,  26  L.  ed.  875;  McKeon  v. 
Bisbee,  9  Cal.  137,  70  Am.  Dec.  642. 

No  valid  location  of  a  mining  claim  can 
be  made  until  a  vein  or  deposit  of  gold, 
silver,  or  metalliferous  ore  or  rock  in  place 
has  been  discovered. 

Overman  Silver  Min.  Co.  v.  Corcoran,  15 
Nev.  147. 

Minerals  mean,  ordinarily,  metallic  fis- 
sile bodies. 

Listoioell  v.  Oibbinge,  9  Ir.  C.  L.  Rep. 
223. 

A  lead  cannot  exist  without  valuable  ore. 

Stevens  v.  QUI,  1  Morrison,  Min.  Rep.  579. 

A  lode  is  "metal-bearing  rock." 

Eureka  Consol.  Min.  Co.  v.  Richmond  Con' 
sol.  Min.  Co.  4  Sawy.  302,  Fed.  Gas.  No.  4,- 
548. 

''Metal  zone"  is  equivalent  to  "mineral 
zone." 

Mount  Diablo  Mill  d  Min,  Co.  f.  Oalli- 
son,  5  Sawy.  439,  Fed.  Cas.  No.  9,886.  See 
also  Reynolds  v.  Iron  Silver  Min.  Co.  116 
U.  S.  695,  29  L.  ed.  777,  6  Su]^  Ot  Rep.  601 ; 
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Richmond  Min,  Co,  y.  Eureka  Min.  Co.  103 
U.  S.  839,  26  L.  ed.  557 ;  Jupiter  Min,  Co.  v. 
Bodie  Con^ol,  Min.  Co,  7  Sawy.  96,  11  Fed. 
666. 

This  court  recognizes  the  distinction  be- 
tween mines  and  quarries,  and  between  de- 
posits of  precious  metals  and  deposits  of 
subetanees  which  fall  within  the  strict 
scientific  definition  of  ''mineral." 

Barden  v.  Northern  P,  R,  Co.  154  U.  8. 
288,  38  L.  ed.  992,  14  Sup.  Ct.  Kep.  1030. 

If  the  plaintiff's  title  arises  directly  from 
an  act  of  Congress,  and  if  the  question  in- 
volved depends  on  the  construction  of  the 
act,  the  case  is  one  arbing  under  the  laws 
of  the  United  States. 

Cooke  V.  Avery,  147  U.  S.  375,  37  L.  ed. 
209,  13  Sup.  Ct.  Rep.  340;  Bpokane  Falls  d 
N,  R,  Co.  V.  Zieglcr,  167  U.  S.  65,  42  L.  ed. 
79,  17  Sup.  Ct.  Rep.  728.  See  also  Doolan 
V.  Carr,  125  U.  S.  618,  31  L.  ed.  844,  8  Sup. 
Ct  Rep.  1228. 

The  following  cases,  decided  at  the  last 
term,  support  Uie  jurisdiction  of  this  court 
in  this  case: 

Sweringen  v.  8t.  Louis,  185  U.  S.  38,  46 
L.  ed.  795,  22  Sup.  Ct.  Rep.  569;  Huguley 
hfg.  Co.  V.  Oaleton  Cotton  Mills,  184  U.  S. 
290,  46  L.  ed.  546,  22  Sup.  Ct.  Rep.  452; 
Patton  V.  Brady,  184  U.  S.  608,  46  L.  ed. 
713,  22  Sup.  Ct  Rep.  493;  Hotcard  v.  United 
States,  184  U.  S.  676,  46  L.  ed.  764,  22  Sup. 
Ct.  Rep.  543. 

Mr,  J.  T.  Ronald  argued  the  cause  and 
filed  a  brief  for  appellee: 

The  mining  l&w^  are  to  be  read  in  the 

light  of  matters  of  public  history  relating 

to  the  mineral  lands  of  the  United  States. 

Jennison  y.  Kirk,  98  U.  S.  453,  25  L.  ed. 

240. 

Where  the  statute  operates  sjb  a  erant  of 
public  proper^  to  an  individual,  that  con- 
struction snould  be  adopted  which  will  sup- 
port the  claim  of  the  government,  rather 
than  that  of  the  individual. 

Re  Alabama  d  C.  R.  Co.  3  Land  Dec.  243; 
Oharles  River  Bridge  v.  Warren  Bridge,  11 
^et.  420,  0  L.  ed.  773;  Dubuque  d  P.  R.  Co. 
V.  Litchfield,  23  How.  66,  16  L.  ed.  500;  Rice 
V.  Minnesota  d  N,  W,  R,  Co.  1  Black,  360, 
X7  L.  ed.  147;  Leavenvoorth,  L.  d  G.  R.  Co, 
V.  United  States,  92  U.  S.  733,  23  L.  ed.  634; 
^lidell  V.  Orandjean,  HI  U.  S.  412,  28  L. 
^d.  321,  4  Sup.  Ct  Rep.  475;  Barden  v. 
Northern  P.  R,  Co.  154  U.  S.  288,  38  L.  ed. 
O02,    14  Sup.  Ct.  Rep.  1030. 

In  case  of  a  doubtful  or  ambiguous  law, 
t-ho  contemporaneous  oonAtruction  of  the 
Btatute  by  the  executive  officers  whose  duty 
it  is  to  construe  it,  or  those  who  have  been 
<^lled  upon  to  carry  it  into  effect,  is  enti- 
tled to  great  respect^  and  should  ordinarily 
Control  the  construction  of  the  statute  by 
the  courts. 

United  States  v.  Moore,  95  U.  S.  760,  24 
li.  ed.  588;  United  States  v.  Burlington  d 
M,  River  R.  Co,  98  U.  S.  336,  25  L.  ed.  198 ; 
United  States  v.  Graham,  110  U.  S.  219,  28 
L.  ed.  126,  3  Sup.  Ct  Rep.  582;  Brotcn  v. 
United  States,  1 13  U.  S.  568,  28  L.  ed.  1079, 
5  Sup.  Ct  Rep.  648;  The  Laura,  114  U.  S. 
413,  sub  nom.  Pollock  v.  Bridgeport  8,  B, 
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Co.  29  L.  ed.  147,  5  Sup.  Ot  Rep.  881;  Unit- 
ed States  y.  Philbriok,  120  U.  8.  52,  30  L. 
ed.  559,  7  Sup.  Ot  Rep.  418;  Robertson  v. 
Douming,  127  U.  S.  613,  32  L.  ed.  271,  8 
Sup.  Ot.  Rq>.  1328;  Hastings  d  D.  R.  Co,  v. 
Whitney,  132  U.  S.  366,  33  L.  ed.  367,  10 
Sup.  Ct.  Rep.  112;  Heath  y.  Wallace,  138 
U.  S.  578,  34  L.  ed.  1066,  11  Sup.  Ot.  Ren. 
380;  Pennoyer  v.  MoConnaughy,  140  U.  S. 
23,  35  L.  ed.  370,  11  Sup.  Ct.  Rep.  699; 
Barden  v.  Northern  P,  R.  Co.  154  U.  S.  288, 
38  L.  ed.  992,  14  Sup.  Ot.  Rep.  1030. 

The  word  "mineral,"  when  used  in  an  act 
of  Congress,  must  be  understood  in  its  wid- 
est signifioation,  imless  there  be  something 
in  the  context  or  nature  of  the  case  to  con- 
trol its  meaning;  and  when  the  words 
''mines"  and  "minerals"  are  both  used  in 
the  same  statute,  the  word  "mineral"  is  not 
on  that  account  to  suffer  limitation  of  its 
meaning. 

lindley.  Mines,  f  {  90,  91. 

Lands  valuable  only  for  granite  or  build- 
ing stone  of  a  good  commercial  quality  are 
"mineral  lands." 

Pacific  Coast  Marble  Co.  v.  Northern  P, 
R,  Co,  25  Land  Dec.  237;  Bainbridge,  Minos, 
4th  ed.  p.  1;  Stewart,  Mines,  p.  9;  Sweet, 
Law  Diet,;  Rosse  v.  Wainman,  14  Mees.  k 
W.  859;  Micklethwait  v.  Winter,  6  Exch. 
644;  Midland  R.  Co.  v.  Checkley,  L.  R.  4 
Eq.  19;  Midland  R.  Co.  v.  Haunchirood 
Brick  d  Tile  Co.  L.  R.  20  Ch.  Div.  652;  Hext 
V.  Gill,  L.  R.  7  Ch.  699;  Atty.  Gen.  v.  Tom- 
line,  L.  R.  5  Oh.  Div.  760;  Atiy.  Gen.  v, 
Welsh  Granite  Co.  35  Week.  Rep.  617; 
Glasgow  v.  Farie,  L.  R  13  App.  Cas.  657; 
Bell  V.  Wilson,  2  Drew,  k  S.  395;  Jamieson 
V.  North  British  R.  Co.  6  Scot  L.  Rep.  188; 
Tucker  v.  Linger,  L.  R.  8  App.  Cas.  508; 
Cleveland  v.  Meyrick,  16  Week.  Rep.  104; 
Ruabon  Brick  d  Terra  Cotta  Co.  v.  Great 
Western  R.  Co.  L.  R.  1  Ch.  427;  Errington 
v.  Metropolitan  Dist.  R.  Co.  L.  R.  19  Oil. 
Div.  559;  Atty.  Gen.  v.  .]fylchreest,  L.  R. 
4  App.  Cas.  294;  Lindley,  Mines,  SS  90,  98. 

The  Land  Department  of  the  government 
has  universally  held  stone  to  be  a  minend« 

Hooper's  Case,  1  Land  Dec.  660;  Ben- 
net's  Case,  3  Land  Dec.  116;  McGlenn  v. 
Wienbroeer,  15  Land  Dec.  370;  Van  Doren 
V.  Plested,  16  Land  Dec,  508 ;  Gibson's  Case, 
21  Land  Dec.  329;  Pacific  Coast  Marble  Co, 
V.  Northern  P.  R.  Co.  25  Land  Dec.  244. 

The  mere  reservation  of  lands,  with  no 
provision  for  disposal,  does  not  make  th« 
reserved  lands  nonmineral. 

McFadden  v.  Mountain  View  Min.  d  MilL 
Co,  38  C.  C.  A.  354,  97  Fed.  679. 

Stone  lands  are  "mineral  lands"  within 
the  exception  in  grants  to  railroads  and  to 
states. 

Re  Atlantic  d  P,  R.  Co.  12  Land  Dec.  116; 
Mineral  Lands,  19  Land  Dec.  21;  Pacific 
Coast  Marble  Co.  v.  Northern  P,  R.  Co.  25 
Tjand  Dec.  247;  Alldritt  v.  Northern  P.  R, 
Co.  25  Land  Dec.  349;  Re  Florida  C,  d  P. 
fl.  Go.  26  Land-  Dec.  600;  Richter  v.  Utah, 
27  Land  Dec.  95;  Tulare  Oil  d  Min.  Co,  v. 
Southern  P.  R.  Co.  29  Land  Dec.  269; 
Schrimpf  v.  Northern  P.  R.  Co.  29  Land 
Dec.  327 ;  Beaudctte  v.  Northern  l\  R.  O^i, 
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»  Land  Dec.  248;  MorriU  v.  Northern  P. 
R.  Oo.  30  Lead  Deo.  476. 

Tliougli  a  particular  miiieral  may  pot  be 
mentioDed  or  known  to  ezhrt  at  the  time  of 
the  grant,  yet  if  it  ia  fairly  included  in  tiie 
general  terms  uaed,  it  will  be  excluded. 

Barringer  k  Adams,  Mines  &  Mining,  p. 
131. 

Ghromate  of  iron  w&s  included  in  the  res- 
ervation of  the  grant  reserving  "all  min- 
erals." 

Oihaon  v.  Tyson,  5  Watts,  35. 

Paintstone  is  a  mineral. 

Hartwell  v.  Camman,  10  N.  J.  £q.  128, 
64  Am.  Dec.  448. 

Petroleum  oil  is  a  mineral. 

Funk  v.  Haldeman,  53  Pa.  220;  Oird  v. 
California  OH  Co.  60  Fed.  531. 

Stone  is  included  in  the  word  "minerals" 
as  used  in  a  lease. 

Oriffin  v.  Fellows,  81^  Pa.  114. 

Natural  gas  is  included  within  the  mean- 
ing of  the  word  "mineral." 

Westmoreland  &  C,  Natural  Oas  Co,  v. 
DeWitt,  130  Pa.  235,  6  L.  R.  A.  731,  18  Ail. 
724:  State  ex  rel.  Coricin  v.  Indiana  d 
0.  Oil,  Gas,  d  Min,  Co.  120  Ind.  575,  6 
L.  R.  A.  579,  2  Inters.  Com.  Rep.  758,  22 
N.  E.  778 ;  Re  Buffalo  Natural  Qas  Fuel  Co. 
73  Fed.  191. 

Granite  is  included  in  a  purchase  of  "min- 
erals and  ores." 

Armstrong  v.  Lake  Champlain  Oranite 
Co.  147  N.  y.  495,  42  N.  E.  186. 

And  see  further,  as  to  what  axe  mineral 
lands, — 

Lindley,  Mines,  Sf  94,  95;  Ah  Yew  v. 
Choate,  24  Cal.  562 ;  Da/ois  v.  Wiehbold,  139 
U.  S.  507,  35  L.  ed.  238,  11  Sup.  Ct.  Rep. 
628;  Freezer  v.  Sweeney,  8  Mont  508,  21 
Pac.  20. 

The  policy  of  Coneress  was  to  exempt  all 
mineral  substances  from  railroad  grants. 

Broder  v.  Natoma  Water  d  Min.  Co.  101 
U.  S.  274,  25  L.  ed.  790;  Barringer  k  Adams, 
Mines  k  Mining,  p.  194;  Morton  v.  Nebras- 
ka, 21  Wall.  660,  22  L.  ed.  639;  Barden  v. 
Northern  P.  R.  Co.  164  U.  S.  317,  38  L.  ed. 
998,  14  Sup.  Ct.  Rep.  1030. 

Independent  of  the  question  whether 
stone  was  understood  to  be  a  mineral  at 
the  time  of  the  passage  of  the  act.  Congress 
has  so  extended  the  mining  laws  mb  to  make 
minerals  include  stone,  s^  has  otherwise 
reserved  and  appropriated  stone  lands,  and 
oonsequently,  at  the  date  when  the  railroad 
became  entitled  to  sdeot  these  lands,  they 
were  otherwise  reserved  and  appropriated, 
and  were  not  free  from  other  daima  or 
rights,  but  were  mineral  lands  within  the 
meaning  of  the  laws  at  that  date,  and  sub- 
ject to  other  claims  or  rights.  There  can 
be  no  doubt  of  the  power  of  Congress  to 
do  this,  and  especially  when  the  grant  was 
made  subject  to  the  reserved  power  of  Con- 
gress to  add  to,  alter,  or  amend  the  act. 

Menotti  v.  DiUon,  167  U.  S.  703,  42  L. 
ed.  383,  17  Sup.  Ct.  Rep.  945;  Northern  P. 
R.  Co.  V.  Sanders,  166  U.  S.  620,  41  L.  ed. 
1139,  17  Sup.  Ct  Rep.  671;  Lindley,  Mines, 
f  168. 
STS 


.  The  Land  De^rtment  has  been  adheriqg 
to  this  same  doctrina 

Re  Northern  P.  R.  Co.  20  Land  Dec  332, 
26  Land  Dec.  422. 

A  reservation  for  any  purpose,  within  the 
limits  of  the  withdrawal,  made  prior  to 
the  definite  location  of  the  line  of  the  rail- 
road and  existing  at  such  time,  excepte  the 
land  covered  thereby  from  the  operation  of 
the  grant 

Re  Northern  P.  R.  Co.  27  Land  Dec.  505; 
Northern  P.  R.  Co.  v.  Martin,  6  Land  Dec 
657. 

It  was  the  policy  of  the  government  from 
the  beginning  to  secure  to  itself  a  fair  pro- 
portion of  the  minerals,  and  the  control  of 
the  same. 

Ivanhoe  Min.  Co.  v.  Keystone  ConBoL 
Min.  Co.  102  U.  S.  167,  26  L.  ed.  126. 

If  there  is  a  deposit  of  any  substanoe  be- 
longing to  the  mineral  kingdom,  and  the 
land  is  more  valuable  for  Uiat  particular 
substance  than  for  agriculture,  toen  it  is 
mineral  land;  and  if  it  is  not  a  vein  of  quarts 
or  other  rock  in  place,  then  it  is  a  placer. 

Lindley,  Mines,  f  419. 

This  court  in  Deff chock  v.  Hawke,  115  U. 
S.  392,  29  L.  ed.  423,  6  Sup.  Ct  Rep.  95, 
recognizes  the  criterion  to  be  the  value.  See 
also  Davis  v.  Weihbold,  139  U.  S.  507,  35 
L.  ed.  238,  11  Sup.  Ct.  Rep.  628. 

The  test  of  the  character  of  railroad  landji 
is  the  same  as  applied  to  the  question  be- 
tween mineral  and  agricultural  claims,  viz.. 
Are  they  more  valuable  for  mineral  than  for 
agricultural  purposes? 

Ivanhoe  Mtn.  Co.  v.  Keystone  Consol.  Min. 
Co.  102  U.  S.  167,  26  L.  ed.  126;  Barringer 
k  Adams,  Mines  k  Mining,  533,  note  2; 
Bwrden  v.  Northern  P.  R.  Co.  154  U.  S.  288, 
38  L.  ed.  992,  14  Sup.  Ct  Rep.  1030. 

The  burden  of  proof  is  upon  the  railroad 
company  to  show  the .  agricultural  charac- 
ter of  land  that  is  returned  as  mineral  hj 
the  Surveyor  General. 

Re  Central  P.  R.  Co.  13  Land  Dec.  603. 

The  queetion  whether  a  gi\'en  tract  of  lajid 
within  the  primary  or  place  limits  of  a  rail- 
road grant  is  mineral,  and  therefore  ex- 
cepted out  of  the  grant,  is  to  be  determined 
according  to  the  state  of  the  Jaw  and  ttie 
facts  ajB  they  exist  at  the  time  the  riilrowid 
company  applies  for  its  patent 

Mullan  V.  United  States,  118  U.  S.  271,  30 
L.  ed.  170,  6  Sup.  Ct.  Rep.  1041;  Lindley, 
Mines,  §§  154,  159;  Northern  P.  R.  Co.  v, 
Sanders,  1  C.  C.  A.  192,  7  U.  S.  App.  47,  40 
Fed.  134 ;  Northern  P.  R.  Co.  v.  Hinohman^ 

53  Fed.  526;  Barden  v.  Northern  P.  R.  Co, 
154  U.  S.  288,  330,  38  L.  ed.  992,  1002,  14 
Sup.  Ct.  Rep.  1030;  Northern  P.  R,  Co.  ▼. 
Cannon,  4  C.  C.  A.  303,  7  U.  S.  App.  507> 

54  Fed.  252. 

Land  in  reservation  at  the  date  of  deHnfte 
location  is  excepted  from  the  terms  of  the 
grant 

Atlantic  d  P.  R.  Co.  v.  McCahe,  4  Land 
Dec.  94;  St.  Paul,  M.  d  M.  R.  Co.  v.  Norths 
em  P.  R.  Co.  4  Land  Dec.  429;  Simtkem 
P.  R.  Co.  V.  Nimmo,  4  Land  Dec.  100;  ten* 
som  V.  £fou(^ern  P.  R.  Co.  4  Land  Dec.  S57; 
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Story  V,  Southern  P.  R.  Co,  4  Laad  Dec. 
397. 

If  this  land  wajs  subject  to  entry  under  the 

mineral  laws  existing  at  the  date  of  definite 

location  of  the  road,  then  it  was  not  ''free 

from  other  clainos  or  rights/'  and  it  did  not 

pass  to  the  road. 

Holmes  V.  Aori/ttrw  /*.  R.  Go.  5  Land  Dec. 

iJ36;  Northern  P.  R.  Co,  v.  McLean,  5  Land 

Dec.  529;    Northern  P.  R.   Co.  v.  Burt,  3 

L«Jid  Dec  490;  Northern  P.  R.  Co.  v.  Dud- 

d^^%,  6  Land  Dec  6. 

Jjanda  reserved  by  the  President  after 
tti.^  grant,  the  reservation  still  being  in  force 
a^  <uirte  ol  definite  location,  are  not  "free 
from  ciher  claims,"  and  are  reserved,  and 
d.<^    not  pass  to  tiie  road. 

jRe  Jackson,  L.  d  S.  R.  Co.  5  Land  Dec 


The  condition  of  the  land  ait  the  date  of 
d^rfinite  location  doierniine)  wlicther  it  will 
s  under  tlie  grant. 
tJayce  v.  8t.  Louis  d  I.  M.  U.  Co.  6  Land 
.  356;  Neilson  v.  Northern  P.  R.  Co.  9 
I^^A^nd  Dec.  402;  tshowcll  v.  Central  P.  R.  Co. 
lO  Land  Dec.  107;  Olney  v.  Ilasiinya  d  D. 
/^-  Co.  11  Land  Dec.  188;  Re  Northern  P.  R. 
C^o.  12  Land  Dec.  572. 

*The  disooveiv  of  the  mineral  character  of 
I^^rid  at  any  tin>c  prior  to  t.he  issuance  of 
P'-iJ-tent  to  the  railroad  eiTectually  exclutles 
*^*»c3h  hind  from  tlie  railroad  grant. 

€ciUral  P.  R.  Co.  v.  Valentine,  11  Land 
'^^^^sc.  238;  Atlantic  d  P.  R.  Co.  v.  Tiernan, 
^  T  Und  Dec.  587;  Atlantic  d  P.  R.  Co.  v. 
'':y^' lillard,  17  Land  Dec.  554;  Northern  P.  R. 
?^>.  V.  Champion  Consol.  Alin.  Co.  14  Land 
.  699;  Re  Northern  P.  R.  Co.  13  Land 
.  691.  See  also  Lindlcy,  Mines,  §  162. 
^hen  the  original  jurisdiction  of  the 
^*:Muit  court  of  the  United  States  is  invoked 
n  tlie  sole  ground  that  tlie  dctermiiiiition 
the  suit  depends  upon  some  question  of 
Federal  nature,  it  must  appear  at  the 
Iset,  from  tlie  declaration  of  the  bill  of 
-<  party  suing,  tliat  the  suit  is  of  that 
-aracter. 

Colorado  Cent.  Consol.  Min.  Co.  v.  Turck, 
0  U.  S.  143,  37  L.  ed.  1032,   14  Sup.  Ct. 
2p.  35. 

In  order  to  maintain  that  the  decision  of 

e  circuit  court  of  appeals  was  not  final, 

must  appear  that  the  jurisdiction  of  the 

Tcuit  court  was  not  dependent  entirely  up- 

J^  the  opposite   parties    being    citizens    of 

iferent  states. 

Borgmeyer  v.  Idler,  159  U.  S.  412,  40  L. 

.  200,  16  Sup.  Ct.  Rop.  34. 

Under  this  doctrine  it  appears  from  the 

Xibpoena  and  bill  of  complaint  herein  "lliuL 

^e  suit  was  one  of  which  copiizanoe  could 

•«  properly  taken  on  the  ground  of  diverse 

^tizenship,  and  it  did  not  appear  therefrom 

at  jurisdiction  rested  or  could  be  asserted 

"^>n  any  other  ground." 

See  also  Press  Puh.  Co.  v.  Monroe,  164  U. 
^.  105,  41  L.  ed.  367,  17  Sup.  Ct  Roi).  40. 

Mr.  R.  A.  Ballinger  argued  the  cause 
for  appellee  on  reurguuieut. 

As9ista/nt  Aftonuiy  General  Van  Devan- 
ter  argued  the  cause,  and,  with  Mr.  Arthur 
B,  Pugh,  filed  a  brief  for  the  United  States : 

188  u.  a. 


The  teim  "mineral  lauds**  and  tormfl  of 
like  import,  wherever  useil  in  the  ads  of 
Congress' making  railroad  or  other  land  grants, 
or  in  the  mining  laws,  either  a£  words  ol 
reservation  or  as  authorizing  the  dis{)Osal  of 
lands  thus  described,  have  the  sanve  mean- 
ing and  the  same  breadth  of  significaition. 

Davis  v.  Weibhold,  139  U.  S.  507,  35  L. 
ed.  238,  11  Sup.  GL  Kep.  628;  1  Lindley, 
Mines,  §§  86,  152,  ^p.  92,  170. 

Coal  lands  are  "m^ineral  lands"  within  the 
meaning  of  that  term  as  used  in  statutes 
regulating  the  disposition  of  the  public  do- 
main. 

Mullan  V.  United  States,  118  U.  S.  271,  30 
L.  ed.  170,  6  Sup.  Ct.  Rep.  1041. 

Lands  valuable  for  minerals,  whether  of 
the  metallic  or  nonmetallic  class,  are  sub- 
ject to  location,  entry,  and  purchase  under 
the  prorisions  of  the  mining  laws,  and  are 
also  within  the  exception  of  "mineral  lands'* 
from  railr<  i.l  land  grants. 

MonlayuL  v.  Dobbs,  9  Copp's  landowner, 
165;  Hooper's  Case,  1  Land  I3ec.  560;  Ma«- 
ivell  V.  Brierly,  10  Copp's  Landowner,  50; 
1  Liiidlev,  Mines.  §S  OG,  98,  137,  158,  162, 
pp.  113,  116,  lo;i,  18.^  188,  180;  MeGlcnn  V. 
\Vienbrncxr,  15  Land  Dw.  370;  Van  Doren 
V.  Pleslcd,  16  Land  De<'.  50S:  Hayden  v. 
Jamison,  IG  Land  Dec.  537:  Flhcphrrd  v. 
Bird,  17  T^nd  !)<•€.  82;  Cnrff  v.  7'odW,  18 
Land  Dec.  58:  Oihson's  Case,  21  Land  Dec 
327;  Union  Oil  Co.'s  Cas^.,  25  Land  Dec 
354:  Pacific  Coast  Marble  Co.  v.  Northern  P, 
R.  Co.  25  Land  Djc.  233;  AUdritt  v.  North- 
ern P.  R.  Co.  25  Land  D<c.  :U0;  Re  Flor- 
ida C.  d  P.  R.  Co.  20  Land  Doc.  CO:  Richter 
V.  Utah,  27  Lnn«l  D«v.  05;  MvQuiddy  v.  Cal- 
ifornia, 20  Land  IXk?.  ISI ;  Tulare  Oil  d  Min, 
Co.  v.  S^outhern  V.  R.  Co.  2!)  Land  Dec.  269; 
Bcaudctte  v.  Nortlicrn  P.  R.  Co.  29  Land 
Dec.  248;  Schrimpf  v.  Northern  P.  R.  Co. 
29  Land  Dec.  327:  Morrill  v.  Northern  P. 
R.  Co.  30  Liind  Dee.  47.1. 

The  construction  ^i\<^n  to  a  statute  by 
those  charged  with  the  <luty  of  executing  it 
is  always  entitl<Hl  to  the  most  respectful 
consideration,  and  ought  not  to  be  overruled 
without  coj^^ent  reas<^ns. 

United  i^tuttfi  v.  Moore.  95  U.  S.  760,  24 
L.  Oil.  .ISS:  lUhrnrdH  v.  Darby,  12  Wheat. 
210,  6  L.  ed.  004;  United  States  v.  State 
Bank,  0  Pet.  20,  8  L.  ed.  308:  United  States 
V.  Mar,danieL  7  Pet.  1,  8  L.  ed.  587 ;  Brown 
v.  United  i^tates.  113  U.  S.  508,  28  L.  ed. 
1079,  5  Sup.  Ct.  Rep.  648;  Robertson  v. 
Douvinq.   127    U.   S.   007,   32   L.  ed.   269,  8 

23  Am.  &  Eng.  Enc 
r\<o  Unittd  States  v. 
210,  28  L.  ed.  126,  3 
United  States  v.  Phil- 
brirJ:,  120  U.  S.  52,  30  L.  od.  559,  7  Sup.  Ct. 
Rep.  413;  Bnrdrn  v.  Northern  P.  R.  Co.  154 
U.  S.  288,  :J8  L.  ed.  002.  14  Sup.  Ct.  Rep. 
1030;  Pcnnnyrr  v.  McConnauyhy,  140  U.  S. 
1,  35  L.  ed.  303,  11  Sup.  Ct.  Rep.  609. 

T]w  U'fri'^lativn  branch  of  the  government 
is  pn'<umed  to  be  cognizant  of  the  construc- 
tion j^iven  U)  a  .'itiitute  hy  public  officers 
whose  duty  it  is  to  e\<vnte  it ;  and  after 
long  continuance  of  &uch  construction    with- 


Sup.  Ct. 
Ijiiw.  p. 
Orahaiit, 
Sup.   Ct. 


Rop.  132S 
342.  Soe 
no  U.  S. 
Rop.   5S2: 


528 


Supreme  Court  of  the  United  States. 


Oct. 


out  lojpslative  dissewt,  the  courts  will  adopt 
it 

Sutherland,  Stat.  Constr.  §  309.  See  also 
Black,  Constr.  &  Interpretation  of  Laws,  pp. 
215,  216;  Endlich,  Interpretation  of  Stat- 
utes, §  360. 

Nothing  passes  by  implication  under 
grants  of  a  public  nalure  but  in  the  clear 
and  explicit  language  of  the  grant  must  be 
found  all  tiat  is  conveyed  by  it.  When 
doubt  arises,  t^e  grant  must  be  construed 
most  strictly  against  the  grantee. 

Dubuque  d  P.  R.  Go.  v.  Litchfield,  23  How. 
66,  16  L.  ed.  500;  Slidcll  v.  Grandjean,  111 
U.  S.  412,  28  L.  ed.  321,  4  Sup.  Ct.  Rep. 
475.  See  also  Barden  v.  Northern  P.  R.  Go. 
154  U.  S.  288,  38  L.  ed.  992,  14  Sup.  Ct 
Rep.  1030;  Le<wenworth,  L.  d  O.  R.  Go.  v. 
United  States,  92  U.  S.  733,  23  L.  ed.  634. 

The  value  of  the  mineral  deposit,  rather 
than  its  kind,  appears  to  have  been  the  con- 
trolling factor  in  determining  whether  the 
lands  containing  it  were  subject  to  entry 
and  patent  under  the  mining  law. 

Pacific  Goast  Marble  Co.  v.  Northern  P. 
R.  Go.  25  Land  Dec.  233. 

The  criterion  of  value  has  also  been  recog- 
niz(>d  by  this  court  as  the  means  of  deter- 
mining whether  lands  containing  mineral 
deposits  are  \vithin  the  meaning  of  the  min- 
ing laws. 

Deffeback  v.  Hawke,  115  U.  S.  392,  29  L. 
ed.  423,  6  Sup.  Ct.  Rep.  95.  See  Davis  v. 
Weibbold,  139  U.  S.  507,  35  L.  ed.  238,  11 
Sup.  Ct  Rep.  628. 

Lands  containing  a  valuable  stone  quarry 
were  subject  to  location  and  purchase  under 
the  placer  mining  laws. 

Freezer  v.  *9urefwey,  8  Mont  508,  21  Pac. 
20;  Johnston  v.  Harrington,  5  Wash.  73,  31 
Pac.  316.  See  also  Montague  v.  Dobbs,  9 
Cop]>*s  Ijandowner.  165;  Gird  v.  California 
Oil  Go.  60  Fed.  531. 

An  exception  or  reservation  of  "mines  and 
minerals,"  contained  in  a  lease  of  lands,  in- 
cludes all  substances  otherwise  falling  under 
the  definition  of  minerals,  which  have  a  use 
and  value  of  their  own,  either  for  the  pur- 
pose of  sale  or  for  other  purposes,  independ- 
ently of  and  separably  from  the  use  of  the 
rest  of  the  soil. 

Johnstone  v.  Crompton,  68  L.  J.  Ch.  N.  S. 
559. 

Granite  is  a  mineral  within  the  meaning 
of  a  reservation  of  ^'minerals  and  ores,"  used 
in  a  deed  of  conveyance. 

Armstrong  v.  Lake  ChampUUn  Oranite  Co. 
147  N.  Y.  495,  42  N.  E.  186. 

Limestone  or  granite  ledges  were  within 
the  meaning  of  an  exception  of  "all  mines 
and  minerals'*  from  a  deed  of  conveyance. 

Brady  v.  Brady,  31  Misc.  411,  65  N.  Y. 
Supp.  621. 

Marble  is  a  mineral  within  the  meaning 
of  an  exception  of  "mines  and  minerals" 
from  a  conveyance  of  land. 

Phelps  V.  Church  of  Our  Lady,  63  C.  C.  A. 
407,  116  Fed.  882. 

"Paintstone"  is  a  mineral  within  the 
meaning  of  an  exception  of  "mines  and 
minerals,"  contained   in  a  deed  of  oonvey- 


Hartu^ell  v.  Camman,  10  N.  J.  £q.  128,  64 
Am.  Dec.  448. 

Petroleum  is  a  mineral. 

QUI  V.  Weston,  110  Pa.  312,  1  Ati.  WL 
See  also  Westmoreland  d  0.  Natural  Oat  (hK 
V.  De  Witt,  130  Pa.  235,  6  L.  R.  A.  731,  18 
AU.  724;  Hague  v.  Wheeler,  157  Pa.  324,  ft 
L.  R.  A.  141,  27  AU.  714. 

Natural  gas  is  a  "crude  mineral." 

Re  Buffalo  Natural  Gas  Fuel  Co.  73  FdL 
19L 

A  statute  imposing  damages  upon  «ii|T 
person  mining  or  digging  out  "any  eou, 
iron,  or  other  minerals,  knowing  them  to  be 
upon  the  land  of  another,"  applies  to  tha 
act  of  digging  and  carrying  away  building 
stone  from  an  open  quarry  on  the  surface  m 
ttie  ground. 

Ruttledge  y.  Kress,  17  Pa.  Super.  Ot  490. 

A  mineral  has  been  defined  to  be  a  fooiil, 
or  what  is  dug  out  of  the  earth.  The  tem 
may,  however,  in  the  most  enlarged  sense,  be 
described  as  comprising  all  the  suhstaaeei 
which  now  form,  or  which  once  formed,  |Mtfi 
of  the  solid  body  of  the  earth,  both  external 
and  internal,  and  which  are  now  destitute  ef 
and  incapable  of  supporting  animal  or  vege- 
table life.  In  this  view,  it  will  embrace  at 
well  the  bare  granite  of  the  high  mountain 
as  the  deepest  nidden  diamonds  and  metaJte 
ores. 

Bainbridge,  Mines,  pp.  1,  2. 

"Mineral,"  in  its  general  legal  aense^  is 
any  valuable  inert  or  lifeless  subsUuDei 
formed  or  deposited  in  its  present  position 
through  natural  agencies  alone,  and  which 
is  found  either  in  or  upon  the  soil  of  the 
earth  or  in  the  rocks  beneath  the  soil. 

Barringer  k  Adams,  Mines,  p.  Ixxvi. 

The  mining  laws  from  their  earlieet  Me- 
tory  have  been  administered  by  the  Land  D»> 
partment  as  applicable  in  all  their  force  and 
effect  to  the  public  mineral  lands  within  the 
limits  of  the  grant. 

Central  P.  R.  Co,  y.  Valentine,  11  Land 
Dec  238. 

This  practice  has  been  sustained  by  thla 
court. 

Barden  v.  Northern  P.  R.  Co.  154  U.  8L 
288,  38  L.  ed.  992,  14  Sup.  Ct  Rep.  1030. 

The  term  "minerals,"  standing  alone 
as  underfftood  in  mining  law,  generally 
prebends  and  includes  all  the  substances  in 
the  earth's  crust  which  are  sought  for  aad 
removed  by  man  for  the  substance  itaelf. 

I  Snyder,  Mines  &  Mining,  81  134,  14lQ^ 
143-145,  148;  2  Snyder,  Mines  k  Mining,  i 
926. 


sso 


*Mr.  Justice  Brown  delivered  the  opinioa 
of  the  court: 

Motion  was  made  to  dismiss  this  appeal 
for  the  reason  that,  as  the  jurisdictioii  eC 
the  circuit  court  was  invoked  upon  thi 
ground  of  diverse  citizenship,  the  decrse  eC 
the  circuit  court  of  appeals  is  final,  oniar 
§  6  of  the  court  of  appeals  act  of  1891  (M 
Stat,  at  L.  828,  chap.  617,  U.  S.  Omu^ 
Stat  1901,  p.  649),  as  interpreted  hj  tia 
decisions  of  this  court  in  Colorodo  Owl. 
Gonsol.  Co,  V.  Turck,  160  U.  a  138,  87  Ih 
ed.  1030,  14  Sup.  Ct.  Rep.  35;  Bwgm$jfm 
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V.  Idler,  159  U.  S.  408,  40  L.  ed.  199,  16  Sup. 
Ot  Rep.  34;  and  Press  Pub,  Co.  v.  Monroe, 
164  U.  S.  105,  41  L.  ed.  367,  17  Sup.  Ct.  Rep. 
40.    But,  to  impress  the  attribute  of  final- 
ity upon  a  judgment  of  the  circuit  court  of 
Appeals,  it  must  appear  that  the  original 
jorisdidion  of  the  circuit  court  was  depend- 
ent   "entirely"    upon    diverse     citizenship. 
That  U  not  the  case  here.    Plaintiff's  bill 
does,  indeed,  set  up  a  diversity  of  citizen- 
flbip  as  one  ground  of  jurisdiction,  but,  as 
it  arppears  that  its  title  rests  upon  a  proper 
interpretation  of  the  land  grant  act  of  1864 
ts    to  the  exception  of   nonmineral    lands, 
there  is  another  ground  wholly  independent 
of    citizenship  under  that  clause  of  §   1  of 
tbe  act  of  1888   (25  Stat,  at  L.  433,  chap. 
886)  clothing  the  circuit  court  with  juris- 
diotaon  of  all    civil    suits    involving    over 
|S^,O00,  "and  arising  under  the  Constitution 
or  laws  of  the  United  States."     If  the  case 
m&de  by  the  plaintiff  be  one  which  depends 
upon  the  proper  construction  of  an  act  of 
Congress,  with  the  contingency  of  being  sus- 
tained by  one  construction  and  defeated  by 
A&other,  it  is  one  arising  under  the  laws  of 
the  United  States.     Doolan  v.  Carr,  125  U. 
S.  618,  31  L.    ed.    844,    8    Sup.    Ct.    Rep. 
1228;    CooAc    v.    Avery,    147     U.    S.    375, 
fj   L.    ed.    209,    13    Sup.    Ct.     Rep.    340. 
Under  the  allegations  of  the  bill,  the  fact 
"at  the  Land  Department  had  not  deter- 
mined whether  the  land  in    question    was 
mineral  or  nonmineral  does  not  involve  a 
question  of  fact,  as  the  facts  are  admitted, 
"^t  solely  a  question  of  law  whether  land 
^aiua.ble  for  its  granite  is  mineral  or  non- 
®?ner-al  under  the  terms  of  the  grant.  Mor- 
*^  V.  Nebraska,  21  Wall.  660,  22  L.  ed.  639. 
1^  f *^    fact  that  a  patent  issued  pending  suit 
*J*?  neither  set  up  in  the  pleadings  nor  'no- 
tice^    in  the  opinion  of  either  court.    The 
motion  to  dismiss  must  therefore  be  denied. 
2.    '^g  upg  (^jjyg  brought  to  the  main  ques- 

M    ^"  ^^®  ^^^^^'  ^**  ■     ^V*^®^^*"  lands  val- 
mibi^  solely  or  chiefly  for  granite  quarries 

Jf®    ^mineral  lands  within  the  exception  of 
t^    ^rant  of  1864?    The  3d  section  of  the 
J*   <^ntaining  the  granting  clause  of  land 
^^^    mineral"  also  contains  the  following 
provisos:     "Provided     further.      That     all 
miaeral  lands  be,  and  the  same  are  hereby, 
excluded  from  the  operations  of  this  act. 
•    •      .    And    provided,    further,    That    the 
wor^l  'mineral*  when  it  occurs  in  this  act 
■"^U  not  be  held  to  include  iron  or  coal." 
U^  Stat  at  L.  365,  chap.  217.]     The  infer- 
ence  from  this  proviso  is  that  in  the  absenoe 
ot  a  special  provision  both  iron  and  coal 
would  be  considered  as  minerals,  and  thus 
^  repel  the  idea  that  only  metals  were  in- 
cluded in  the  word  "mineral."    This  infer- 
ence is  strengthened  by  the  fact  that  the  day 
before  this  act  was   passed,   July   1,   1864 
(13  Stat,  at  L.  343,  chap.  205,)  another  act 
was  approved  authorizing  the  public  sale  to 
the  highest  bidder  of  ''any  tracts  embra- 
cing coal  beds  or  coal  fields,"  and  providing 
that  any  lands  not  thus  disposed  of  shall 
thereafter  be  liable  to  private  entry.    Rely- 
ing larg^ely  upon  this  act  as  a  "legislative 
declaration"  this  court  held,  in  Mullan  v. 
188  U.  8.        U.  S.,  Book  47.  3 


United  States,  118  U.  S.  271,  30  L.  ed.  170, 
6  Sup.  Ct.  Rep.  1041,  that  coal  lands  are 
mineral  lands  within  the  meaning  of  that 
term  as  used  in  the  statutes  reflating  the 
disposition  of  the  public  domain.  This  ef- 
fectually disposes  of  the  argument  that  the 
word  "mineral"  must  be  construed  as  syn- 
onymous with  metalliferous. 

Upon  the  other  hand,  §  2  declares  that 
"the  right,  power,  and  authority  is  hereby 
given  to  said  corporation  to  take  from  the 
public  lands  adjacent  to  the  line  of  said 
road  material  of  earth,  stone,  timber,  etc., 
for  the  construction  thereof."  There  is  a 
possilfle  inference  from  this  that  stone  was 
not  to  be  regarded  as  mineral,  although  it 
is  more  likely  that  a  grant  was  intended  of 
all  material  serviceable  in  the  construction 
of  the  road,  even  though  it  might  otherwise 
be  excepted  from  the  grant  as  a  mineral. 
Taking  these  two  sections  together,  it  would 
seem  that  the  reason  for  providing  in  the 
3d  section  that  iron  and  coal  lands  should 
not  be  deemed  mineral  was  the  same  as  the 
liberty  given  by  the  2d  section  to  take  *nia-[630] 
terials  of  earth,  stone,  and  timber;  namely, 
to  facilitate  the  construction  and  operation 
of  the  railroad,  in  which  large  quantities  of 
coal  and  iron  would  be  required. 

The  word  "mineral"  is  used  in  so  many 
senses,  dependent  upon  the  context,  that  the 
ordinary  definitions  of  the  dictionary  tlirow 
but  little  light  upon  its  signification  in  a 
given  case.  Thus,  the  scientific  division  of 
all  matter  into  the  animal,  vegetable,  or 
mineral  kingdom  would  be  absurd  as  ap- 
plied to  a  grant  of  lands,  since  all  lands  be- 
long to  the  mineral  kingdom,  and  therefore 
could  not  be  excepted  from  tlie  grant  with- 
out being  destructive  of  it.  Upon  the  other 
hand,  a  definition  which  would  confine  it  to 
the  precious  metals — gold  and  silver — would 
so  limit  its  application  as  to  destroy  at  once 
half  the  value  of  the  exception.  Equally 
subversive  of  the  grant  would  be  the  defini- 
tion of  minerals  found  in  the  Century  Dic- 
tionary; as  "any  constituent  of  the  earth's 
crust;"  and  that  of  Bainbridge  on  Mines: 
"All  the  substances  that  now  form,  or  which 
once  formed,  a  part  of  the  solid  body  of  the 
earth."  Nor  do  we  approximate  much  more 
closely  to  the  meaning  of  the  word  by  treat- 
ing minerals  as  substances  which  are 
"mined,"  as  distinguished  from  those  which 
are  "quarried,"  since  many  valuable  depos- 
its of  gold,  copper,  iron,  and  ooal  lie  upon 
or  near  the  surface  of  the  earth,  and  some 
of  the  most  valuable  building  stone,  such, 
for  instance,  as  the  Caen  stone  in  France,  is 
excavated  from  mines  running  far  beneath 
the  surface.  This  distinction  between  un- 
derground mine^  and  open  workings  was  ex- 
pressly repudiated  in  Midland  R.  Co.  v. 
Haunchwood  Brick  d  Tile  Co.  L.  R.  20  Ch. 
Div.  552,  and  in  Hcxt  v.  Gill,  L.  R.  7  Ch. 
699. 

The  ordinance  of  May  20,  1785,  authoriz- 
ing the  sale  of  lands  in  the  western  terri- 
tory, with  a  reservation  of  "one  third  part 
of  all  gold,  silver,  lead,  and  copper  mines, 
to  be  sold  or  otherwise  disposed  of,  as  Con- 
gress shall  hereafter  direct,"  was  evidently 
t  581 


680-588 


SrPRE^IE  On- IIT  OK  THE  UXITED  STATES. 


Oct.  Term, 


intended  as  an  assertion  of  the  right  of  the 
government  to  a  ro^'alty  upon  the  more  val- 
uable metals — a  prerogative  wliieh  liad  be- 
longed to  the  English  Crown  for  centuries, 
though  there  confined  to  gold  and  silver, 
which  were  only  considered  as  royal  metals, 
and  having  its  origin  in  the  King's  prerog- 
ative of  coinage.     1   Bl.  Com.  394.     While 

[531] intrinsically  the  precious  •ni<»tal:<  are  the 
more  valuable,  in"  the  aggiegate,  tlie  non- 
precious  metals  have  probably  contributed 
as  much  or  more  to  the  general  wealth  of 
the  country. 

A  division  of  lands  into  agricultural  and 
mineral  would  also  be  a  most  uncertain 
guide  to  a  proper  construction  of  tlie  word 
"mineral,"  since  most  of  the  lands  included 
in  the  limits  of  this  grant  are  neither  one 
nor  the  other,  but  desert  or  rocky  land,  of 
no  present  value  for  agriculture,  and  of  lit- 
tle value  for  their  mineral  deposits.  So, 
too,  the  general  reservations  in  the  earlier 
acts  of  Congress  of  lead  mines  and  saline 
springs  seem  to  have  been  dictated  by  the 
fact  that  those  were  the  only  valuable  min- 
erals known  to  exist  in  the  states  to  which 
the  acts  were  applied,  while  in  Michigan 
and  Wisconsin  there  was  a  similar  reserva- 
tion of  copper,  lead,  and  other  valuable  ores, 
which  were  just  then  l>eing  discovered  and 
made  available.  In  the  earlier  grants  of 
(•ongrcss  in  aid  of  railroads  there  was  gen- 
erally no  i-eservation  of  mineral  lands,  but 
in  the  grants  subwquont  to  18(50,  to  the 
I.iake  Suj)erior  and  Pacific  roads,  through 
unsurveycd  and  almost  unknown  territories, 
a  reservation  was  invariably  made  of  lands 
susjiectcd  of  being  rich  in  metals.  It  is 
quite  true  that,  had  it  not  been  for  the  ac- 
tual or  suspected  presence  of  these  metals. 
Congress  might  not  have  deemed  it  woiili 
while  to  reserve  the  nonmctallic  mineral 
lands:  but  when  its  attention  was  called  to 
the  fact  that  valuable  mines  might  exist 
along  the  line  of  these  roads,  as  it  appears 
to  have  been  about  1800,.  its  policy  was 
changed,  and  not  only  metalliferous,  but  all 
mineral  lands  were  reMTvrd.  Subsequent 
to  that,  it  was  only  in  state.-^  which  had  al- 
rea<ly  received  grants  without  reservation, 
or  in  known  agricultural  states,  that  such 
grant"  continued  to  be  made. 

Considerable  light  is  thrown  upon  the 
(•ongressional  definition  of  the  word  *'min- 
eral>«"  by  the  acts  sub-sequent  to  the  North- 
ern Pacific  gxani  of  1804.  and  prior  to  the 
definite  location  of  the  line  in  1SS4.  The 
first  of  the>e  acts,  that  of  Julv  20.  180C  (14 
.Stat,  at  L.  2r)l,  chap.  202)  ,*  declares  that 
the  **mineral  lands'*  of  the  public  domain 
shall  be  free  and  open  to  exploration  and 
ot:cupation,  subject  to  such  rules  as  may  be 
presoril)ed  by  law,  and  subjciit  also  to  the 
local  eu-tr)ni-:  or  rules  of  miners  in  the  sev- 

[532]eral  'mining  districts.  The  2d  section  pro- 
vides that  wlienever  any  fK.'rson  or  associa- 
tion of  }K»r«ion««  claim  a  vein  or  lode  of 
quart/,  or  other  rock  in  place,  beariiii:  gold, 
silver,  cinnabar,  or  copjx-r.  he  shall  W.  en- 
titled to  enter  smli  tract  ainl  rn-eive  a  pat- 
ent tnercfor.  upon  com  plying  with  ivrtain 
^ireliminaries,   and    with    a   right  to   follow 


such  vein,  etc.,  into  adjoining  lands.  The 
argument  made  in  this  connection  by  the 
railway  company  would  confine  the  term 
''mineral  lands"  to  lands  bearing  gold, 
silver,  cinnabar,  or  copper,  which  would  ex- 
clude all  other  metalliferous  lands,  such  as 
contain  iron,  lead,  tin.  nickel,  platinum, 
aluminum,  etc., — a  limitation  wholly  incon- 
sistent with  the  use  of  the  word  "mineral" 
in  the  1st  section. 

This  act  was  amended  July  9,  1870  (16 
Stat,  at  L.  217,  chap.  235),  to  allow  the  en- 
try of  "placer"  claims,  "including  all  forma 
of  deposits,  excepting  veins  of  quartz,  or 
other  rock  in  place,"  and  declaring  that 
they  shall  be  subject  to  patent  under  the 
same  provisions  as  vein  or  lode  claims.  Ab 
placers  are  merely  superficial  deposits,  oc- 
cupying the  beds  of  ancient  rivers  or  ▼«!- 
leys,  washed  down  from  some  vein  or  lode 
(United  States  v.  Iron  Silrvr  Min.  Co.  128 
U.  S.  073,  32  L.  ed.  571,  9  Sup.  Ct.  Rep. 
105),  this  act  has  little  bearing  upon  the 
present  case,  though  in  Freezer  v.  Stcecnejft 
8  Mont.  508,  21  Pac.  20,  it  was  held  by  the 
supreme  court  of  Montana  to  authorial  the 
loc*ating  and  patenting  of  a  stone  quarry. 

Another  act  having  a  more  im|K>rtant 
bearing  is  that  of  May  10.  1872  (17  SUt.  at 
L.  91,  chap.  152),  **to  promote  the  develop- 
ment of  the  mining  re-ources  of  the  I'nitrd 
States,"  and  providing  in  Uie  1st  section 
that  "all  valuable  nnneral  deposits'*  in  pub- 
lic lands  should  lie  oi)en  to  exploration  and 
purchase,  according  to  the  local  customs  Of 
rules  of  miners.  This  section  is  an  obvious 
extension  of  S  1  of  the  act  of  IRriO.  above 
cited,  by  substituting  the  words  "valuable 
mineral  deposits  in  lands"  for  the  word-^ 
"mineral  land*,"  as  used  in  the  prior  act. 
The  2d  section  is  also  in  line  with  tin*  2d 
section  of  the  act  of  1S<56.  and  provides  that 
"mining  claims  upon  vein«  or  lodes  ol 
quartz,  or  other  rock  in  place  bearing  gold, 
silver,  cinnabar,  lead,  tin,  copper,  or  other 
valuable  dejio-^it^  heretofore  located,  shall 
be  governed  a<  to  length  al<»ng  the  vein  or 
lo<le  by  the  cu<tonis,  regulation-*,  and  laws 
in  force  at  the  dale  of  their  •|n<»atirn.'' 
Thi«  section,  like  iJ  2  of  the  act  of  IS*'-.  ?s 
suseeptible  of  two  interpretations:  eitlw?! 
that  the  word*  "valuable  mineral  de|K>:«ite" 
of  the  1st  st'Ction  are  limited  to  tlie  par- 
ticular metaN  de«*eril)ed  in  the  2d  section, 
or  that  tho-*<»  met;ils  stood  in  ]>nrtieu1ai 
need  of  regulation  as  to  the  length  and 
breadth  of  vein,  and  power  to  pursue  snefa 
veins  downward  vertieallv,  and  even  Itevond 
the  vertical  side  lines  of  the  loeationa 
Thi<*  appears  to  us  the  more  rea>onable  in- 
ter j>retiit  ion.  The  fact  tluit  no  such  limiti 
were  im|>0'*4*d  on  veins  of  coal  or  other  min' 
erals  or  met.:ils  indicates,  not  that  the  act 
was  intended  to  l>e  confined  to  the  miner^ 
als  enuineratcHl  in  §  2.  since  that  would  be 
a  clear  re-triction  upon  the  words  "vahiaUc 
mineral  d«*]H>-its"  in  the  1st  section,  but 
th:(t  the^  particular  metals  stood  in  special 
need  of  limitation  and  proti>etion. 

Kijuallv  jiregnant  with  meaning  i«  the  act 
of  June  3,  1R7S  <20  Stat,  at  L.  1,9.  diap^ 
151.  I*.  S.  Comp.  Stat.  1001.  p.   1545),  for 
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the  sale  of  timber  lands  in  California,  Ore- 
gon,  Nevada,  and  Washington,  which  pro- 
vides that  lands  "valuable  chiefly  for  tim- 
ber, but  unfit  for  cultivation/'  as  well  as 
lands  "valuable  chiefly  for  stone/'  may  be 
sold  in  quantities  not  exceeding  160  acres, 
writh  a  proviso  excluding  mining  claims,  or 
lands  containing  gold,  silver,  cinnabar,  or 
coal.     Hiib   was    followed  by   another   act, 
A^uj^ust  4,  1802    (27   Stat,  at  L.  348,  chap. 
375,  U.  S.  Comp.  Stat.  1901,  p.  1434),  au- 
trliorizing  the  entry  of  lands  "chiefly  valu- 
able for  building  stone,"  under  the  placer 
xxiining  laws,  and  extending  the  previous  act 
•fco    ^1    public   land    states.     This    act   was 

Sjissed  after  the  line  of  the  road  had  been 
^finitely  located,  and  consequently  has  no 
direct  bearing  upon  the  case,  and  can  only 
196  regarded  as  explaining  to  some  extent 
-^lie  previous  reservation  of  all  lands  valua- 
ble for  mineral  deposits. 

Conceding  that  in  1804  Congress  may  not 
liave  had  a  definite  idea  with  respect  to  the 
sc^pe  of  the  word  "mineral,"  it  is  clear  that 
in  1884,  when  the  line  of  this  road  was  defi- 
nitely located,  it  had  come  to  be  understood 
•^8  including  all  lands  containing  "valuable 
niineral  deposits,"  as  well  as  lands  "chiefly 
^^luable    for    stone,"    and    that    when    the 
Rrant  of   1864  first  attached  to  particular 
lands  by  the  definite  location  of  the  road  in 
1884,  the    railway  found    itself    confronted 
with  the  fact  that  the  word  "mineral"  had 
**JI>y  HuccesKive  declarations  of  Congress  'been 
extended  to  include  all  valuable  mineral  de- 
Po<^its.     As  no  vested  rights  had  been  ac- 
quired by  the  railway  company,  prior  to  the 
?«finite  location  of  its  line,  it  took  the  lands 
^A    question  encumbered  by  such  definitions 
^^  Congress  had  seen  fit  to  impose  upon  the 
^ord  **mineral,"  subsequent  to  1864. 

Indeed,  by  the  very  terms  of  the  granting 

j^-^^t.   of  July  2,  1864,  not  only  are  mineral 

***nd»  excluded,  but  the  grant  is  limited  to 

J-tiose   lands   to   which  "the   United    Stetes 

*^^V€  full  title,  not  reserved,  sold,  granted, 

^**'     otherwise    appropriated,  and    free  from 

Pfo-emption,  or  other  claims  or  rights,  at 

*^^    time  the  liite  of  said  road  is  definitely 

^^*e<i,  and  a  plat  thereof  filed  in  the  office 

^J    the  Commissioner  of  the  General   Land 

^^ce."     It  results  from  this  that  if,  before 

^]^e   definite  location  of  the  road.  Congress 

*^a.<l  withdrawn  certain  of  these  lands  from 

*^«  grant,  the  company  was  bound  by  such 

Withdrawal  and  compelled  to  accept  other 

^^tids  in  lieu  thereof  within  the  indemnity 

^^^its  of  the  grant. 

In   construing   this   grant   we   must   not 
Overlook  the  general    principle  announced  in 
intny  cases  in  this  court,  that  grants  from 
the   sovereign  should    receive  a  strict   con- 
struction,— ^a  coastruction  which  shall  sup- 
port   the  claim  of    the  government    rather 
than     that     of     the     individual.     Nothing 
passes  by  implication,  and  unless  the  lan- 
guage of  the  grant  be  clear  and  explicit  as 
to  the  property  conveyed,  that  construction 
will  be  adopted  which  favors  the  sovereign 
rather  than  the  grantee. 


The  rulings  of  the  Land  Department,  to 
which  we  are  to  look  for  the  contempora- 
neous construction  of  these  statutesy  naye 
been  subject  to  very  little  fiuctuation,  and 
almost  uniformly,  particularly  of  late  years, 
have  lent  strong  support  to  the  theory  of 
the  patentee,  that  the  words  "valuable  min- 
eral deposits"  should  be  construed  as  includ- 
ing all  lands  chiefiy  valuable  for  other  than 
agricultural  purposes,  and  particularly  as 
including  nonmetallic  substances,  among 
which  are  held  to  be  alum,  asphaltum, 
borax,  guano,  diamonds,  gypsum,  resin, 
marble,  mica,  slate,  amber,  peti'oleum,  lime- 
stone, building  stone,  and  coal.  The  cases 
are  far  too  numerous  for  citation,  and  there 
is  practically  no  conflict  in  them. 

The  decisions  of  the  state  courts  have  also 
favored  the  same  ^interpretation.  Thus,  in [636 J 
Oibaan  v.  Tyson,  6  Watts.  34,  chromate  of 
iron  was  held  to  be  included  in  a  reservation 
of  all  minerals.  In  Hartwell  v.  Camman, 
10  N.  J.  Eq.  128,  64  Am.  Dec.  448,  a  grant 
of  "all  mines,  minerals  open  or  to  be 
opened,"  was  held  to  include  paint  stone,  on 
the  ground  that  it  was  valuable  for  its  min- 
eral properties, — the  court  distinctly  re- 
pudiating the  idea  that  the  term  should  be 
confined  to  metals  or  metallic  ores.  In 
Funk  V.  Haldeman,  53  Pa.  229,  and  in  QiU 
V.  Weston,  110  Pa.  313,  1  Atl.  921,  petro- 
leum was  held  to  be  mineral,  althougn  the 
act  authorizing  the  lease  of  mining  lands 
was  passed  before  petroleum  was  discovered. 
See  also  Gird  v.  California  Oil  Co.  60  Fed. 
531.  The  same  principle  was  extended  in 
Westmoreland  d  C.  "Natural  Oas  Co.  v.  De 
Witt,  130  Pa.  235,  5  L.  R.  A.  731,  18  Atl. 
724,  to  natural  gas,  which  was  said  to  be  a 
mineral  ferce  naturce.  In  Armstrong  ▼. 
Lake  Champlain  Granite  Co.  147  N.  Y.  495, 
42  N.  E.  186,  a  conveyance  of  "all  minerals, 
and  ores,"  was  held  to  include  granite  sub- 
sequently discovered  on  the  premises, 
though  it  would  not  pass  under  the  name  of 
"mineral  ores."  In  Johnston  v.  Harring- 
ton, 5  Wash.  78,  31  Pac.  316,  the  supreme 
court  of  that  state  thought  it  would  hardly 
be  disputed  that  stone  was  a  mineral, 
though  it  seems  inconsistent  with  the  sub- 
sequent case,  in  the  same  volume,  of 
Wheeler  y.  Smith,  5  Wash.  704,  32  Pac.  784, 
holding  that  the  term  "mineral"  was  only 
intended  to  embrace  deposits  of  ore. 

The  rulings  of  the  English  courts  have, 
with  a  possible  exception  in  some  earlier 
cases,  adopted  the  construction  that  valua- 
ble stone  passed  under  the  definition  of  min- 
erals. Said  Baron  Parke  in  Rosse  v.  Wain- 
man,  14  Mees.  &  W.  859,  872;  *The  term 
'minerals'  [used  in  an  act  of  Parliament, 
reserving  to  the  lord  all  mines  and  min- 
erals], though  more  frequently  applied  to 
substances  containing  metals,  in  its  proper 
sense  includes  all  fossil  bodies  or  matters 
dug  out  of  mines;  and  Dr.  Johnson  says 
that  all  metals  are  minerals,  but  all  min- 
erals are  not  metals;  and  mines,  according 
to  Jacob's  Law  Dictionary,  are  quarries  or 
places  where  anything  is  digged;  and  in  the 
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year  book,  17  Edw.  III.,  chap.  7,  minetw  de 
jnerre  and  de  charhon  are  spoken  of.  Beds 
of  stone,  which  may  be  dug  by  winning  or 
quarrying,  are  therefore  properly  minerals, 

[536]and  so  *we  think  they  must  be  held  to  be  in 
the  clause  in  question,  bearing  in  mind  that 
the  object  of  the  act  was  to  give  the  surface 
for  cultivation  to  the  commoneru  and  to 
leave  in  the  lord  what  it  did  not  take  away 
for  that  purpose."  This  case  was  followed 
in  Micklethicait  v.  Winter,  6  Exch.  C44,  in 
which  the  same  act  of  Parliament  was  held 
to  include  stone  dug  from  quarries.  In 
Midland  R.  Co,  v.  Checkley,  L.  R.  4  Eq.  19, 
stone  for  road  making  or  paving  was  held 
to  be  a  mineral,  the  Master  of  the  Rolls  ob- 
serving: "Stone  is,  in  my  opinion,  clearly 
a  mineral,  and  in  fact  everything  except  the 
mere  surface  which  is  used  for  agricultural 
purposes.  Anything  beyond  that,  which  is 
useful  for  any  purpose  whatever,  whether 
it  is  gravel,  marble,  lire  clay,  or  the  like, 
comes  within  the  word  'mineral'  when  there 
is  a  reservation  of  the  mines  and  minerals 
from  a  grant  of  land'*  In  Midland  R,  Co. 
V.  Haunchicood  Brick  d  Tile  Co.  L.  R.  20 
Ch.  Div.  552,  brick  clay  was  held  to  be  a 
mineral;  and  in  Eext  v.  Gill,  L.  R.  7  Oh. 
699,  the  House  of  Lords  held  that  china 
clay,  and  every  substance  which  may  be  ob- 
tained "from  underneath  the  surface  of  the 
earth  for  the  purpose  of  profit,*'  was  a  min- 
eral, "unless  there  is  something  in  the  con- 
text or  in  the  nature  of  the  transaction  to 
induce  the  court  to  give  it  a  more  limited 
meaning."  The  same  rule  was  applied  in 
several  analogous  cases  of  granite,  sand- 
stone, flintstone,  and  in  other  similar  cir- 
cumstances. Atty.  Oen.  v.  Welsh  Oranite 
Co.  35  Week.  Rep.  617  (granite) ;  Bell  v. 
Wilson,  2  Drew,  k  S.  395  (sandstone) ; 
Tucker  v.  Linger,  L.  R.  8  App.  Gas.  608 
(flintstone),  and  a  dozen  other  cases  to  the 
same  effect. 

We  do  not  deem  it  necessary  to  attempt 
an  exact  definition  of  the  words  "mineral 
lands"  as  used  in  the  act  of  July  2,  1864. 
With  our  present  light  upon  the  subject  it 
might  be  diflicult  to  do  so.  It  is  sufficient 
to  say  that  we  see  nothing  in  that  act,  or 
in  the  legislation  of  Congress  up  to  the  time 
this  road  was  definitely  located,  which  can 
be  construed  as  putting  a  different  defini- 
tion upon  these  words  from  that  generally 
accepted  by  the  text  writers  upon  the  suh- 
ject.  Indeed,  we  are  of  opinion  that  this 
legislation  consists  with,  rather  than  op- 
poses, the  overwhelming  weight  of  author- 
ity to  the  effect  that  mineral  lands  include, 
not  merely  metalliferous  lands,  but  all  such 

[637] as  are  chiefly  •valuable  for  their  deposits  of 
a  mineral  character,  which  are  useful  in  the 
arts  or  valuable  for  purposes  of  manufac- 
ture. 

The  deaee  of  the  Court  of  Appeals  is 
therefore  affirtned. 

Mr.    Justice    Brewer    and    Mr.    Justice 
dtBaented, 


FRANK  N.  PROUT,  Attorney  General  of 
the  State  of  Nebraska,  Appt,, 

V, 

JAMES  G.  STARR,  Samuel  W.  AUerton, 
and  Chicago,  Rock  Island,  &  Pacific  Rail- 
way Company. 

(See  8.  0.  Reporter's  ed.  687-545.) 

Stipulation — to  abide  decree  of  other  suits 
— jurisdiction  of  Federal  courts — suit 
against  state — conflict  of  jurisdiction. 

1.  The  parties  to  a  suit  may  make  a  raltd 
agreement  to  dispense  with  the  taking  of 
evidence,  and  to  accept  the  evidence  taken 
and  abide  by  the  decrees  which  shall,  be  en- 
tered in  certain  other  cases  In  which  the  al- 
legations of  fact  and  the  contentions  of  law 
are  identical  with  those  In  the  suit  in  ques- 
tion. 

2.  A  suit  against  the  Nebraska  board  of  trans- 
portation for  the  purpose  of  preventing  the 
enforcement  of  the  Nebraska  act  of  April 
12,  1893,  fixing  maximnm  railroad  rates,  on 
the  ground  of  the  Invalidity  of  such  statute 
under  the  Constitution  and  laws  of  the 
United  States,  Is  not  a  suit  against  the  state 
within  the  meaning  of  the  lltb  Amendment 
to  the  Federal  Constitution. 

8.  A  Federal  court  is  not  without  jurisdiction 
of  a  suit  to  enjoin  the  attorney  general  of 
Nebraska  from  enforcing,  as  a  member  of  the 
Nebraska  board  of  transportation,  the  provl- 
slons  of  an  unconstitutional  state  statute 
fixing  maximum  railroad  rates,  on  the  the- 
ory that  It  seeks  to  restrain  him  as  attorney 
general  from  enforcing  the  criminal  laws  of 
the  state. 

4.  A  Federal  conrt  has  jurisdiction  to  extend 
to  and  against  the  successors  In  the  office  of 
attorney  general  of  a  state,  duly  substituted, 
the  provisions  of  an  order  enjoining  the  en- 
forcenient  of  an  unconstitutional  state  stat- 
ute fixing  maximum  railroad  fares  by  a 
board  of  which  the  attorney  general  is  a 
member. 

5.  The  Jurisdiction  of  a  circuit  court  of  the 
United  States  over  a  cause  properly  before 
it  cannot  be  defeated  by  the  institution,  by 
one  of  the  parties  In  a  state  court,  of  sub- 
sequent proceedings,  whether  civil  or  crim- 
inal. Involving  the  same  legal  questions. 

[No.  160.] 

Argued  January  26,  27,  190S.     Decided  Fsft- 

ruary  2S,  190S. 

APPEAL  from  the  Circuit  Court  of  the 
United  States  for  the  District  of  Ne- 
braska to  review  a  decree  which  enjoined 
the  attorney  general  of  that  State  from  en- 
forcini;  the  provisions  of  a  state  statute  fix- 
ing maximum  railroad  rates.  Affirmed, 
See  same  case  below,  110  Fed.  3. 

Statement  by  Mr.  Justice  Sldrast 

On  August  3,  1893,  James  C.  Starr  mnd 

Note. — As  to  suits  against  a  state — see  notes 
to  Murdock  Parlor  Grate  Co.  v.  Com.  (Mass.) 
8  L.  R.  A.  390 ;  Carr  v.  State  (Ind.)  11  L.  B. 
A.  370 ;  Tlndall  v.  Wesley,  13  O.  0.  A.  165 ;  and 
Hans  V.  Louisiana,  33  L.  ed.  U.  S.  842. 

A  a  to  conflict  of  furiadiction  between  Federai 
and  state  courts — see  Louisville  Trust  Co.  ▼• 
rinclnnatl,  22  C.  C.  A.  356.  and  note.  And 
see  note  to  J.  I.  Case  Plow  Works  r.  Finks. 
26  C.  C.  A.  50. 
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INS.                                                     Ptodt  t.  Stub.  SST-MO 

Sftmnd  W.  AUerton,  citizen*  of  the  state  of  evei;  of  tiie  aud  defendants,  ti^eUur  irith 

llliiMiB,  DD  Uidr  own  belidt  *nd  on  behklf  proceas  of  aubposiui. 

ti  other*  aimiUTl^  situated,  filed  a  bill  of  Afterwards,  on  the  Zd  da.j  of  Septambei, 

compUint  in  the  circuit  court  of  the  United  1803,  a  jcdnt  and  several  answer  was  filed 

Btttes  for  the  district  of  Nebraska,  against  by   Uie    aaid    board   of   transportation,   ita 

th(  Chicago,  Rock  laland,  &  Paciflo  Rail-  membcn  and  Mcretariet.    llTireiu  it  was 

*iy  Company  1  George  H.  Hastings,  attor-  averred  that  the  said  defendants  i            *' 


IB]d^  general;  John  C.  Allen,  'secretary  of  agents  sjid  offioen  of  the  state  of  Nebraska, 
•Ute;  Eugene  Moore,  auditor  of  public  as-  and  had  no  personal  or  pecuniary  interest 
Munts;  Joseph  F.  Bsrtley,  state  treasurer,    whatever  in  uie  event  of  the  suit,  and  were 


•t«t«  of  Nebraska,  and  as  such  constituted  against  the  state  of  Nebraska;  that  Uie  aaid 

it*  board  of  transportation,  and  William  A.  state   was   the   real  party   in  interest,  and 

Oilwortfa,  J.  H.  RouDti,  and  J.  W.  Johnson,  tbat  the  state  had  not  uid  did  not  in  any 

■eeretaries  of  aaid  board,  and  all  citizens  of  wa^  whatever  consent  to  the  bringing  of  the 

N'e'braska.  action,  and  had  not  and  did  not  submit  in 

"The  bill  brought  into  question,  under  the  any  way  to  the  jurisdiction  of  the  said  dr- 

(^^mttitution  and  laws  of  the  United  States,  cuit  court  to  hear  and  determine  thematten 

th«  validitv  of  a  certain  act  of  the  legiala-  complained  of  in  said  bill ;  and  Uie  defend- 

tisre  of  NcWsHka,  approved  April  18,  1893,  ants  submitted  that,  under  the  11th  Amend- 

extUtled  "An  Act  to  Jiegulate  Railroads,  to  ment  of  the   Constitution  of  the    United 

cl«.Bairy  Freights,  to  Fix  Reasonable  Maxi-  Bt«te*,  the  courts  of  the  United  States  ware 

atum  Ttat^B  to  be  Charged  for  the  Trenspor-  wholly   without  jurisdiction  to  try,  bear, 

t*a-'tton  of   Freight  upon   Kach  of  the  Rail-  and  determine  the  several  matters  in  differ- 

■"v^sda  in  the  State  of  Nebraaka,  and  to  Pro-  ence  charged   and   set   forth  in  the  Mil  of 

^&c3e    Penalties   for    the    Violation    of    this  complaint;   and   that,   under   the   Constitu- 

A<?t."     It  was  alleged  that  if  the  provisions  tion  of  the  United  States  and  the  Constita- 

^'    the  act  were  put  into  effect,  the  earnings  tion  and  laws  of  the  state  of  Ndkraeka,  Um 

^'    the  said  railroad  company  from  ite  busi'  complainants  had  a  full  and  adeouate  rem- 

'^«sa  in  the  state  would  be  materially  lee-  cdy  at  Uw.     The  defendants  further  dented 

^OKied,  and  would  not  pay  the  operating  ex-  that  tlie  state  legislation  in  question  violat- 

E^^nien   thereof,  nor  yield  any  money  fnnn  ed  the  proviaions  of  the  Constitution  of  the 

**'*iioh  the  railroad  property  could  be  main-  United  States  which  forbid  any  state  to  de- 

•**.  ined,  and  would,  in  effect,  work  a  confla-  pr*ve   any   person   of  his   property   without 

5**»  tion  thereof ;  that  if  the  penalties  imposed  *"«  process  of  law,  or  to  deny  any  person 

*»»     the   said   act   were  enforced,   the   entire  '"t'lin  its  jurisdiction  the  equal  protection 

Ip-W-operty   of   the   company   would   he   taken  <>' «ie  >W8,  or  to  pas*  a  law  hnpamng  the 

^A-,,y;  that  the  plaintifTs  were  stockholders  "^l^^**""  *'™  ^°*""*',?,'  "|"f  intei^eres 

^:»  <\1  ~._.,..,^  .-J  k.j  —  ,.— 1~^  lu    _«  "ith  commerce  between  the  states. 

*^^«  r  J^^?;^    1        f^  r^    1S5'  0°  October  3,  1893.  the  complainants  filed 

*  ^     r       ,    .  .^       V^f      ,      'a  ^^TT^:  their  replication  to  the  answer 

^^gs  to  contest  the  val.dity  of  ss.d  act   but  J^^  J^  .^cut  the  *une  time,  and  in  the 

*-»'rf  had   refused  to  do  so.     The  principal  ^^^  ^y^,  certain  stockholders  of  the  Chi- 

^^^ayers  of  the  bill  were  that  the  company,  (5,^0   Buriington,  ft  QuIoct-  Railroad  •Com-[H«0 

^officers,  agents,  and  em ployeee,  should  be  pmy,  of  the  Chicago  A  Northwestern  Rail- 

^^^rained   by   injunction    from   adopting  a  ^^y    Compaiy,   and   of    the   Union   Paciflo 

.^^bediile    of   rates    to    be    charged    for   the  iiai|„By  Company,  filed  three  other  bills  of 

^:;^*n»portation   of   freight   on   fto  road,   ac-  complaint,  in  which  the  said  railroad  com- 

rr^irding  to  the  terma  and  provisionB  of  tlie  panics  and  the  said  persons  comprising  the 

^^^id  net;  and  that  the  said  board  of  trana-  board    of    transportation    were    defendante, 

g^^rUtion,  and  ite  members  and  secretaries,  and  in  which  bills  the  same  facte  and  dr- 

^*"liould  be  enjoined  from  entertaining  or  de-  cumstanccs  were  alleged  and  the  same  relief 

^^-— ™iining  any  complaint,  and  from  inatitut-  was  prayed  for  aa  in  tire  bill  in  the  present 

,  or  prosecuting' any  proceeding  or  action  case.     All  of  the  stete  officers  appeared  and 

enforce  the  observance  of  the  provisiona  ujiawered  by  the  same  counsel,  and  alti^ed 

^»f  said  act;  and  that  the  attorney  general  the  same  defenses  and  contentions  as  were 

^ould    in'  like   manner   be    enjoined   from  alleged  in  their  answer  in  this  suit.     Those 

Infringing  any  nroceedings  by  way  of  injunc-  cases  were  put  at  issue,  and  after  a  large 

tion,  or  by  other  process  or  civil  action  or  amount  of  evidence  was  put  in,  final  decrees 

indictment  against  said  company  for  or  on  were  rendered  against  the  defendanU,  and, 

account  of  the  nonobservance   by   it  of  the  on  March  7,  1898,  the  decrees  of  the  circuit 

proviaions  of  said  act.  court  were  affirmed  by  thia  court.     Bmytk 

.       .         Thereupon  a  restraining  ordpr  of  the  cir-  v.   AiKea,   161)  V.   S.  IfiO.  42  L.  ed.  81B,  18 

\    \,o*"lcuit  court  waa  issued,  •enjoining  thp   rail-  Sup.  Ct.  Rep.  B14,     No  testimony  was  taken 

,\            road  company,  the  board  of  transportetion  by  either  party  in  the  present  case,  but  it 

and  its  membcra,  and  the  said  attorney  gen-  was  agreed,  while  the  other  cases  were  pend- 

I              eral,  aa  prayed  for  in  the  bill ;   said  order  ing.  that  the  proofs  taken  in  them  ahould 

'              was  to  remain  in  force  until  a  formal  mo-  be  accepted  with  the  same  force  and  effect 

tion  for  injimction  or  to  set  aside  the  order  as    if    taken    in    this    esse;    that   the   case 

be  made,  heard,  and  decided;   and   a  bond  should  not  he  further  particulariy  proceed- 

WBS  to    be   given   in   the    sum   of   $10,CK)0.  .■(!  in  until  the  Supreme  Court  should  have 

Thia  order  was  duly  served  upon  each  and  renihrpil  its  decree  in  the  other  cases,  when 
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>  decree  should  be  entered  confomiable  to  ruled,  M)d  the  injunction  prayed  for  wae  i»- 

tboBe  entered  bj  the  Supreme  Court  in  the  sued.    The  order   directing  the   injunction 

other  three  esses.  provided   that   if   the  defendant  elected    to 

Meanwhile,  Hastings,  the  attorney  general  stnrd  hv  his  demurrer  and  declined  further 

when  the  hills  were  filed,  was  succeeded  in  to  plend,  n.  final  deciee  should  go,  as  in  tlie 

his   office  1^   Smyth,   who  by   proper  order  case  of  limylh  v.  Anice,  and,  the  defendant 

was  substituted   as   defendant  and  appellant,  having  elected  in  open  court  to  atand  upon 

Overlooking    or    disregarding    the    existing  his   demurrer,   a   finnl   decree   was   entered 

preliminary  injunction  of  the  circuit  court,  conformable    to    that    in    Smyth    v.     -itnes. 

and   the   agreement   that   this   case   should  From  thnt  decree  the  defendant,  Frank  N. 

abide  the  result  in  the  other  cases,  Smyth,  Prout,  appealed  to  this  court, 
aaattorney  general,  brought  an  action  in  the 

supreme    court    of   the   sUto    of   NebraAa  J''-  Fr-nk  K.  Pmit  argued  the  cause 

against  the  said  Chicago,  Rock  Islsnd,  and  »^^  Aled  a.  bnei  for  appellant: 

Pacific  Railway  Company,  alleging  that  the  The  duty   of  state  courts   to   uphold   the 

company,  in  violation  of  the  act  of  April  12,  fundamemtal  law  of  tlie  United  Staiea  U  no 

18B3,  at  divers  Umee  had  charged  tor  the  'ess   imperative   than    that   of   the   Federal 

transportation  of  freight  between  points  on  courts. 

its   road   in    Nebradca   rates    In   excess   of  *"•"*  ".  MeOhee,  172  U.  B.  532,  M  L.  ed. 

those  fixed  by  the  act,  and  claiming  judg-  643,  18  Sup.  Ct.  Bep.  2«e. 

ment  for  $310,000,  the  amount  of  penaltiea  A  Federal  court  is  witlioiit  juH«dirlion  to 

alleged  to  have  accrued.     The  attention  of  enjoin  an  attorney  general  from  proMVUting 

Attorney  General  Smyth  was  then  called  to  "n   tiie   state   oourt   >    suit   brought   in   the 

the   injunction   order   of   the   circuit  court,  name  irf  the  Mate  to  recovei-  ptnalUes. 

and  he  thereupon  gave  the  counsel   of  the  FUla  v.  McOhee,  172  V.  S.  510,  43  I.,  ed. 

company  to  understand  that  before  the  ex-  535,  19  Sup.  Ct.  Rep.  2(111;  Ntale  v.  Vhicago, 

piration  of  his  term  of  office  be  would  dis-  ft.  /.  d  P.  R.  Co.  01  Neh.  r.4.5.  85  N.  W.  55Ui 

miss  said  action.     Relying  upon  the  under-  houiaiana  v.  Jumel,  107  U.  S.  723,  27  U.  ed. 

(a41]«tanding  *and  agreement  aforesaid,  the  com-  448,  2  Sup.  Ct   Kep.    128;   Cfiiuiinghnni   ». 

puny  took  no  proceedings  to  enforce  the  aaid  Macon  A  H.  R.  Oo.  1011  V.  S.  440.  27  L.  ed. 

injiinetion  and  agreement.  992,  3  Sup.  Ot.  Rep.  202.  OWI;    Hiiyoud   v. 

On  or  about  January  1,  IDOl,  the  said  de-  Southern,  117  U.  S.  S2,  20  L.  ed.  HU.i.  (I  Sup. 

fendant,  Frank  N.  Prout,  succeeded  the  said  Ct.  Rep.  608;   Rf  Ayeig.  123  I".  S.  4W7,  31 

Smyth  in  his  office  ot  attorney  general,  who  L.  ed,  220,  8  Sup.  Ct.  Itcp.  104;  Hcagnn  y. 

declined  to  dismiss  the  said  action  in  the  Farmers'  Loan  dc  T.  Co.  1.54  I'.  S.  302.  ;I8  f_ 

supreme    couit   of    Nebraska.    Whereupon  ed.  1014,  4  Inters.  Com.  Itcp.  6tiO,  U  Sup. 

the  company  filed  its  answer  in  the  said  ae-  Ct.  Rep.  1047;  Harkmder  v.  il'adlcj/.  17:!  U. 

tion  in  due  form,  alleging  the  prior  penden-  S.  148,  43  L.  ed.  390,  IS  Sup.  Ct.  Rep.  1 1». 

cy  of  the  sction  In  the  circuit  court  ot  the  ifr,  J.  M.  Woolworth  iirgued  tlie  cause. 

United    States,   and   the   existence,   in   full  and,  with  Ifr.   VV.  D.  Mchagh,  filed  a  Uriel 

force  .ind  efi'ect,  ot  the  injunction  order  of  for  appelloeii: 

that   court.     No   reply   to   this   answer   ap-  An  agreement  in   the   Itock   Island   Caae 

pcara  to  have  ever  been  filed,  and  thereup-  that  it  shoultl  aljide  tlic  ri'siilt  here  o[  tlie 

on,  on  or  about  February  15,  IBOI,  the  com-  three  other  cases  was  eminently  proper, 

pnny   moved   the   said   court   for   judgment  Pacific  ft.  Co.  v.  Krlchuai,  101  U.  S.  289, 

upon   the   pleadings,   but   the  court  denied  25  L.  ed.  032. 

said  motion,   upon   grounds   set   out   in   its  A  suit  ei;ains(  individimlH  for  the  purpoee 

opinion.     Stale  v.  Cnt'co^o,  ft.  /.  d  P.  R.  Co.  of   preventing  tlii-m,  a.4   olfici'j*s  of  a   state. 

Gl    Neb.   545,   S5   N.   W.   656.     No   further  from    enforcing   nii   uneun<«titutiuna]   eiKicl- 

proceedings  have  been  taken  in  said  action,  ment  to  tlie  Injury  of  the  righto  of  the  plain- 

aiicl  the  injunction  order  of  the  circuit  court  tiff,  is  not  a  suit  aguin.''t  tlie  state  within 

reinainn  unmodified,  and  in  full   force  anil  the  meaning  of  U.  S.  Const,  llth  Antend. 

effect,  Smglb  v.  .Imi-a.  l«!l  l".  S.  400,  42  L.  ed. 

On    April    0,    1801,    Starr    and    Allerton  810,  IB  Sup,  Ot.  Hep.  418:  ffenffnn  v.  Fnrm- 

Hlcd,    in    the   circuit   court   of   the    United  era'  fMiin  i  T.  Co.  1.t4  U.  S.  362.  38  1^.  ed. 

States,  their  supplemental  bill,  alleging  the  1014,  4  inters.  Cotn.  Rep.  660,   14  Sup.  Ot 

fore^ing  fncts,  and  praying  that  the  order  Rep.  1047. 

mid  injunction  previously  issued  upon  their  ff  t„o  court*  have  concurrent  juriBdicU<m 

original  hill  be  extended  to  and  againat  the  at  a  eontrovirsy.  tlif  one  in  which  suit   i* 

enid  Frank  N.  Prout,  as  attorney  general,  ^m  brought  wilt  retain  it  until  flnal  dispo- 

and  that  he  be  enjoined  and  restrained  from  sition,  to  the  entire  exclusion  of  any  procua 

further   prosecuting  the   action   brought   in  ^^  inquiry  in  tlie  other. 

the  name  ot  the  atate  of  Nebraska  against  p^-^i.  y    je„nraa,    7    How.  612,   12   U  ed. 
the  railway  company.                                        ,841;   Chilii:nd,n  v.   Breumier,  2   Wail.   191. 

To  this  supplemental  bill  Frank  N.  Prout  jj  ^  ed.  8:(9:  Ortou  v.  Smith.  18  How.  203, 
filed  a  demurrer  on  the  ground  that  the  bil  15  l.  ed.  383;   Sharon  v.   Terry,   13  Sawy. 
was   ngaJnst   the   defendant   in   his   official  337^  1  l   R.  A.  572.  36  Fed.  337;  Barkrader 
capacity   as  attorney  general  of   the  state,  ^    Wadl-:y,  172  U.  S.   148.  43  L.  ad.  390,  lit 
and  was  against  the  state,  and  that  there-  §„_    q^    jj^p    \\^ 
fore  the  court  was,  under  the  llth  Amend- 
ment of  the  Constitution,  without  jurisdic.  'Mr.  Justice  Shlr*a  delivered  the  apiii]«i[M 
lion.  of  the  court: 

Upon  argument,  the  demurrer  was  over-  Ah  the  appellant  demurred  to  the  supple- 
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inriitul  hill,  and  plM'ted  to  atand  on  his  dc- 
miirr»T  nlii-n  tlie  final  decree  of  Wie  ptrcuit 
ii'ilit  \\a*  entered,  we  have  noiv  only  to  con- 
-iiler  the  questions  of  law  presented  by  the 

That  it  was  competent  for  the  particn. 
plaintiffs  and  defendants,  to  agree  to  dis- 
pet)«e  with  talcing  evidence,  to  accept  the 
evidence  talisn  in  the  other  cases,  and  to 
at>iJc  by  tlie  decrees  therein  to  t>e  entered, 
ue  liavp  no  reason  to  doubt  iPacifie  R.  Co. 
V.  Krtchum.  101  U.  S.  289,  26  L.  ed.  932). 
a,Fi(l  tliat  <nich  an  agreement  was  entered  in- 
to is  conceded.  The  alle^tions  of  fact  and 
titv  contentions  of  law  being  the  sanie  in  all 
tli«>  cBHcs,  Ruch  en  arrangement  was  conven- 
iont  and  proper.  The  decrees  in  the  other 
Cix  irum  having  been  alHrmed  by  this  court,  it 
wa-a  in  accordance  with  that  agreement  that 
tlic  circuit  court  should  enter  a.  similar  de- 
cree in  the  present  ease.  In  no  far,  then,  an 
tlic  substantial  merits  of  the  case  are  con- 
cerned, we  ere  not  called  upon  to  consider 
th«?ni.  They  have  been  concluded  by  the 
i"^?>«omng  and  opinion  of  this  court  in  the 
c»tl,er  oaae-..  flmyth  v.  .A»iex,  ICQ  U,  S.  466, 
4a  U  ed,  819,  18  Sup.  Ct.  Rep.  418, 

lliit  by  this  appeal  we  are  asked  to  de- 
<-lnre  tliut  the  circuit  court  had  no  jurisdic- 
tion, because  it  ap|)curH.  on  the  face  of  the 
^>ill,t1jat  tlieconipliiint  is  eswntially against 

*  tac  Mate  of  Ncbraxkn,  end  is  in  contraven- 
*■  »«)n  of  the  nth  Amendment  of  the  Conati- 
«-».«tioi!  of  tlie  United  States. 

It  is  a  suilieient  .inswer  to  thi'^  contention 
*l»at  it  was  made,  considered,  and  deter- 
***innl   in  Ifmiitli   v.  .4Mirs.     In  the  opinion 

*  »»  that  case  it  was  said: 

"Within  the  meaning  of  the  11th  Aniend- 

*"*  a  ent  of  the  Constitution,  the  suits  aie  not 

**K!iiinst  the  state,  but  against  cprtain  indi- 

^^"^^  iJiinIs  charged  with  tlie  administration  ol 

■I  *■•    state  "enactment,  which,  it  is  nllcgcd,  can- 

*"*«it  !•  enforced   ivithout  violating  the  con- 

^"•.itutinnal   rights  of  the   plaintiff.s.     It    is 

"^-fce  wttled  doctrine  of  this  court  that  a  suit 

'**^  gainst  individuals,  for  the  purpose  of  pre- 

^~enting  them,  as  ollicers  of  a  state,  from  en- 

,*  ^ircing    an    unconstitutional    enactment    to 

"^^  lie  injury  of  the  rights  of  Hie  pinintiff,  is 

^"^ot   a    siiit    against    tlie    state    within    the 

** ".■lining  of   that  .imendmcnt.     Pcnnouer  v. 

■''^kCnniiatiihy.  UO  U.  S.  la.  35  L.  ed.  385. 

Xl  Snp.  ct.  Itep.  Ofli);  He  Tyler,  149  U.  S, 

*m,  37   L.  ed.  rtSO,   13  Sup.  Ct.  Kep.  785; 

-^i-'jnan  v,  Faniitis'  Lunn  rf  T.  Co.  154  U,  S. 

=102,  .18  L.  ed,  1014,  4  Inters,  Com.  Hep.  500, 

14  Sup,  Ct,  Rep.  l')47  ;  t'coll  r.  Dniiald,  165 

T.  S.   68,  41   1..,  ed.  03-2,   17   Sup.   Ct.   Rep. 

205;  TiHiial  V.  Wenlrn.  167  V.  S.  204,  42  L, 

«d.  VJl,  17  Sup.  Ct.  liep.  770." 

The  Constitution  of  the  United  SUtes, 
with  the  several  nmeiidments  thereof,  must 
he  regarded  aa  one  iiistniment,  all  of  whose 
nrovi-tinns  nre  to  l>c  deemed  of  equal  valid- 
ity. It  would,  indeed,  be  moat  unfortunate 
if  the  imniunit^v  of  the  individual  states 
from  suits  by  citizens  of  other  states,  pro- 
vided lor  in  the  1 1th  Amendment,  were  to 
le  interpreted  as  nullifying  those  other  pro- 
vision!! which  confer  power  on  Congress  to 
rr;;uhite  <-niiuiicvce  among  the  several  states, 
18S  V.M. 


which  forbid  the  stat«8  from  entering  into 
any  treaty,  alliance,  or  confederation,  from 
iioB^ing  any  Mil  of  attainder,  «x  post  facto 
law.  or  law  inipairiiu;  the  obligation  of  ood- 
Iracts,  or.  without  the  consent  of  CongreM, 
from  laying  any  duty  of  tonnage,  entering 
into  any  agreement  or  compact  with  other 
states,  or  from  engaging  in  ww, — all  o( 
which  provisions  existed  before  the  adoption 
of  the  11th  Amendment,  which  still  exist, 
and  which  would  be  nullified  and  made  of 
no  cll'eet  if  the  judicial  power  o(  the  United 
States  could  not  be  invoked  to  protect  citi- 
;:cnH  affected  by  the  passage  of  state  lam 
disregarding  these  constitutional  limit*- 
tions.  Much  leas  can  the  11th  Amendment 
he  successfully  pleaded  as  an  invincible  b«r- 
rier  to  judicial  inquiry  whether  the  baIu- 
tary  provisions  of  the  14th  Amendment 
have  been  disregarded  by  state  enactments. 
On  the  other  hand,  the  judicial  power  of  Uie 
IJnited  Slates  has  not  infrequently  been  ex- 
ercised in  securing  to  the  several  states,  in 
proper  cases,  the  immunity  intended  by  the 
Hth  Amendment,  Hans  v,  LouiaJann,  134 
(T.  S.  10,  33  L,  ed.  84.),  10  Snp.  Ct,  Rep. 
51)4;  iiorth  Varoiina  v.  Temple,  134  U.  8. 
aa,  33  L.  ed,  840,  10  Sup.  Ct.  Rep,  609; 
U.irkrader  v.  Wadley,  172  U.  S,  148,  43  L. 
ed.  3&n,  19  Sup,  Ct.  Rep.  110;  Fills  v.  JBc- 
Ohee.  172  U.  S.  518,  43  L.  ed.  536,  10  Sup, 
Ct.  Hep.  209. 

*It  IS  one  of  the  important  functions  of[S44] 
this  court  to  so  interpret  the  various  provi- 
sions and   liniitnliona  contained  in  the  or- 
ganic law  of  the  Union  thnt  each  and  all  of 
thcin  shall  be  respected  and  observed. 

It  is  further  argued  by  the  appellant,  as 
one  of  the  grounds  of  his  demurrer,  that  be 
Mas  complained  against  in  hia  officiel  ca- 
pacity as  attorney  general  of  the  state  of 
Nebraska,  and  not  in  hia  individual  capac- 
ity ns  a  citizen  thereof,  and  that  the  attor- 
ney general  of  a  state  cannot  be  restrained 
by  an  injunction  of  a  United  States  court 
from  enforcing  the  criminal  laws  of  the 
state. 

This,  we  think,  is  only  another  phase  of 
tlic  same  question. 

It  is  true  that  the  defendant  was  included 
in  the  bill  as  the  attorney  general  of  the 
state,  but  that  was  because  he  was  one  of 
the  board  of  trnnsportation,  which  was  di- 
reeled  to  enforce  the  provisions  of  the  act, 
Tiie  bill  did  not  seek  to  interfere  with  the 
acts  of  the  attorney  general  in  prosecuting 
offenders  against  the  valid  criminal  laws  of 
the  state,  but  its  ohiert  was  to  prevent  him 
from  collecting  penalties  that  had  accrued 
under  the  provisions  of  a  statute  judicially 
determined  to  be  void.  The  injunction 
'must  he  so  read  and  understood. 

Several  changes  of  incumbents  In  the  of- 
fice of  attorney  general  took  place  while  the 
cases  were  proceeded  in,  but  that  did  not  de- 
prive the  court  of  jurisdiction.  The  succes- 
sors in  office  were  duly  substituted,  and  thus 
became  subjected  to  the  preliminary  and 
final  decrees  of  the  court.  The  object  of 
the   NUp])lcmental   bill   was  to   restrsin   the 

R resent   appellant,   as   successor   to   Smyth, 
om  attempting  to  transfer  the  very  mat- 
ters that  stood  for  judgment  in  the  Fedcr&I 
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court  to  the  state  court  by  filing  a  bill  in 
the  latter.  Such  a  course  might  bring 
about  a  conflict  between  those  courts,  and 
create  the  confusion  so  often  deprecated  by 
tliia  court.  Peck  v.  Jenness,  7  How.  625, 
12  L.  ed.  846;  Chittenden  v.  Brewster,  2 
Wall.  191,  17  L.  ed.  839;  Orton  v.  Smith,  18 
How.  263,  15  L.  ed.  393. 

The  jurisdiction  of  the  circuit  court  could 
not  be  defeated  or  impaired  by  the  institu- 
tion, by  one  of  the  parties,  of  subsequent 
iiroceedinfffi,  whether  civil  or  criminal,  in- 
[S45]  «rolving  the  *6anie  legal  questions,  in  the 
state  court.  Harkrader  v.  Wadley,  172  U. 
S.  148.  106,  43  L.  ed.  399,  405,  19  Sup.  Ct. 
Uep.  119,  126. 

The  decree  of  the  Circuit  Court  is  af- 
firmed, 

Mr.  Justice  Harlan,  concurring: 
I  am  in  favor  of  modifying  the  judgment 
in  some  particulars  and  then  affirming  it, 
but  I  do  not  concur  in  all  the  reasoning  of 
the  opinion. 


TOMAS  C.  GUTIERRES  et  al,  Appta^ 

V. 

ALBU()UERQUE   LAND   &   IRRIGATION 

COMPANY. 

(See  S.  C.  Reporter's  ed.  545 -.'57.) 

Public    waters — appropriation    of — validity 
of  territorial  legislation, 

1.  Territorial  as  well  as  state  legislation  with 
respect  to  the  regulation  of  the  use  of  public 
waters  was  authorized  by  the  provisions  of 
the  acts  of  Congress  of  March  8,  1891  (26 
Stat,  at  L.  1095,  chap.  661,  U.  8.  Comp. 
Stat.  1901,  p.  1570),  and  of  July  26,  1866 
(14  Stat,  at  L.  208,  chap.  262,  |  9,  Rev.  Stat 
I  2339.  U.  S.  Comp.  Stat.  1901,  p.  1487), 
recognising,  so  far  as  the  United  States  Is 
concerned,  the  validity  of  local  customs  and 
decisions  In  respect  to  the  appropriation  of 
water,  and  those  of  the  desert  land  act  of 
March  8,  1877  (19  Stat,  at  L.  877,  chap.  107, 
U.  S.  Comp.  Stat.  1901,  p.  1549),  permitting 
the  appropriation  of  water  for  Irrigation  and 
the  reclamation  of  desert  land. 

2.  Power  to  authorise  Irrigation  corporations 
organised  under  N.  M.  act  February  24,  1887, 
to  take  and  divert  surplus  pnhllc  waters  over 
and  above  the  needs  of  prior  approprlators, 
was  not  denied  to  the  legislature  of  that  ter- 
ritory by  the  proviso  in  the  desert  land  act 
of  l^farch  8,  1877,  19  Stat,  at  L.  377,  chap. 
107.  U.  &  Comp.  Stat.  1901.  p.  1549),  that 
surplus  water  on  the  public  domain  shall  re- 
main and  be  held  free  for  the  appropriation 
and  use  of  the  public  for  Irrigation,  mining, 
and  manafactorlng  purposes,  subject  to  ex- 
isting rights. 

[No.  16.] 

Argued  January  9,  1902.    Decided  Febru- 
ary 23,  190S, 

NOTB. — Oh  the  right  of  prior  appropriation 
of  vater — see  note  to  Isaacs  v.  Bart>er  (Wash.) 
30  L.  R.  ▲.  665. 


APPEAL  from  the  Supreme  Court  of  tkt 
Territory  of  New  Mexico  to  reriew  a 
judgment  which  affirmed  a  judgment  of  tht 
District  Court  for  the  First  Judicial  DOm- 
trict  of  that  Territory  within  and  for  the 
County  of  Santa  F6,  granting  a  perpetual 
injunction  against  interference  with  a  aiir> 
vey  by  an  irrigation  corporation.  Affirm&dm 
See  same  case  below,  61  Pac.  357. 

Statement  by  Mr.  Justice  WMtet 
•This  litigation  was  b^un  by  the  appellee,[ 
in  the  district  court  for  the  second  judieial 
district   of    the   territory   of   New    Madoa, 
within  and  for  the  county  of  Bernalillo.    la 
the  bill  of  complaint,  equitable  relief 
sought  against  the  now  appellants.     It 
alleged,  in  substance,  that  plaintiff,  oo 
cember  31,  1897,  became  a  body  corporate, 
pursuant  to  the  provisions  of  an  act  of  tlie 
general  assembly  of  the  territory  of  Nev 
Slexico,  approved  February  24,  1887,  for  tlie 
purpose  of  constructing  a  canal,  ditch,  and 
pipe  line  between  named  points  in  the  coun- 
ty of  Bernalillo,  in  the  territory  of  New 
Mexico;    that,   as  preliminary   to   the  gcmi- 
struction  of  such  canal,  ditch,  and  pipe  line, 
a  survey  of  lands  along  the  proposed  route 
thereof  was  necessary,  and  such  survey  ivas 
authorized  by  law;  and  that  the  defendant^ 
asserting  ownership  of  lands  along  such  pro* 
posed  route,  had.  forcibly  prevented  the 
ployees  of  the   plaintiff  from   entering 
said  lands  to  make  survey  thereof.     It 
prayed  that  temporarily,  pending  the  suit, 
and  perpetually  by  the  final  decree,  the  de- 
fendants might  be  enjoined  from  further  in- 
terference with  the  making  of  the  survej, 
and  there  was  also  a  prayer  for  general  re- 
lief.    In  their  answer  the  defendanU  admit- 
ted  their   interferences   with   the   pr 
survey,  as  complained  of  in  the  bill,  but 
serted  their  right  te  do  so.     Reiterating  tilt 
allegations   of    the   answer,   by   cross  con- 
plaint,  a  perpetual  injunction  was  asked  re- 
straining entry  by  the  plaintiff  upon  the 
lands.    An    order    was   issued   temporari^ 
restraining  the  defendante,  as  prayed,  aM 
thereafter  a  demurrer  te  the  answer  and 
cross  complaint  of  the  defendant  was  filed 
and  overruled.     After  replication  by  the  n- 
spective  parties  the  cause  was  transfemd 
to  the  district  court  of  the  first  judicial  dl^ 
trict  for  the  territory  of  New  Mexico,  with- 
in and  for  the  county  of  Santa  F6.     In  that 
court  trial  was  had  and  judgment  was  en- 
tered in  favor  of  the  plaintiff,  perpetuatim 
the  preliminary   injunction   ana   dismiseim 
the  cross  complaint  of  the  defendants.    *The 
following  finding  of  fact  and  conclusiona  el 
law  were  embodied  in  the  judgment: 
"Findings  of  Fact. 
"I.  That  the  plaintiff  is  a  corporation  and 
has  complied    with    the   provisiom   of  thi 
laws  of  tiie  territory  of  New  Mexico.    It  ii 
oi|^niased  for  the  purpose  of  coostructiiig  a 
canal  from  a  point  on  the  Rio  Qrande  ahoni 
28  miles  above  the  city  of  Albuquerque  Ai 
the  railroad  bridge  across  said  Rio  Qrande, 
at  Islete,  the  initial  and  terminal  points  el 
said  canal  being  within  the  county  of  Ber- 
nalillo. 
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*1I.  That  the  beadgate  of  plaintiff's  pro- 
posed canal  is  to  be  at  a  point  on  the  Rio 
Grande  tbree  eighths  ( i )  of  a  mile  below  or 
muth  of  the  Indian  village  of  San  Felipe, 
about  28  milea  above  the  city  of  Albu- 
qoerque;  that  the  ultimate  terminus  or 
point  of  discharge  into  the  river  is  at  the 
railroad  bridge  near  Isleta,  the  entire 
lei^^th  of  the  canal  to  be  about  thirty- five 
(35)  miles.  The  present  proposed  terminus 
is  at  the  city  of  Albuquerque. 

"III.  That  the  engineer  of  the  company 
was  proceeding  with  a  survey  of  the  line  be- 
tH'een  Albuquerque  and  the  headgate  when 
defendants  interfered  with  and  obstructed 
the  said  engineer  in  the  making  of  said  sur- 
Wjy. 

"IV.  That  the  capacity  of  the  said  pro- 
posed canal  is  two  hundred  and  ten  (210) 
cubic  feet  of  water  per  second. 

*'V.  That  there  are  at  present  thirteen 
ditches  taking  water  from  the  river  between 
the  proposed  headgate  of  plaintiff's  canal 
tnd  Albuquerque,  and  seven  between  Albu- 
querque and  the  Indian  town  of  Isleta. 

**'VI.  That  the  aggregate  capacity  of  all 
the  said  old  ditches  is  four  hundred  and 
uinety-eight  (498)  cubic  feet  per  second, 
AiKi  the  court  finds  that  there  has  been  a 
v&Iid  prior  appropriation  by  the  owners  of 
sa^id  old  ditches  of  the  said  four  hundred 
aiKl  ninety -eight  (408)  feet  per  second  of 
watter. 

**VII.  That  during  a  few  months  or  parts 
f^     the  summer  months  of  the  years  1894, 
1B05,  1896,  and  1897  there  was  no  surplus 
wstt.er  flowing  in  the  river  at  the  proposed 
hoadgate,  but  during  a  large  majority  of  the 
t8]nrftoiiths  of  each  of  these  years  •there  >>as  a 
lu.r^  amount  of  surplus  water  flowing  past 
tlmt  point,  and  that  those  years  were  the 
o»il^  years  within  ten  or  twenty  years  in 
w^liich  the  river  was  drj'  at  or  above  Albu- 
querque. 

**VIII.  That  in  a  majority  of  the  last  ten 
years  there  has  been  surplus  water  flowing 
in  the  said  river  at  the  proposed  headgate 
*t  all  times. 

**IX.  That  the  river  became  dry  at  Albu- 
querque about  the  last  of  June,  1894,  and 
f^tnained  so  for  twenty-two  days,  and  also 
^"^  June,  1890,  for  a  number  of  days,  the 
^**^rt  being  unable  to  find  the  exact  number 
^''  length  of  time  from  the  evidence. 

'*X.  That  the  months  of  June,  July,  Au- 
^^rt,  and  September  are  the  'dry  season.' 

"XI.  That  the  planting  and  growing  sea- 
^^  in  the  Rio  Grande  valley  begins  in  Feb- 
ruary and  ends  with  October. 

"XII.  That  very  few  farmers  served  by 
the  present  ditches  sow  wheat,  oats,  barley, 
Or  rye  in  the  fall  of  the  year,  but  do  so  in 
the  spring,  beginning  during  February  or 
March,  ami  that  very  little,  if  any,  of  the 
water  now  appropriated  is  used  for  these 
crops  after  June  15th,  but  the  water  is  used 
for  chili,  corn,  alfalfa,  and  melons  after  that 
time,  and  for  alfalfa  as  late  as  October. 

"XI  (I.  That  for  all  the  months  in  most 
years,  and  for -most  of  the  months  in  every 
vear,  there  is  a  surplus  of  water  flowing  in 
188  U.  8. 


the  Rio  Grande  over  and  above  the  amount 
appropriated  by  said  old  ditches. 

"XIV.  The  court  finds  that  there  is  no 
evidence  that  plaintiff  relies  on  any  source 
of  water  supply  than  the  Rio  Grande,  or 
that  the  proposed  canal  of  plaintiff  is  ex- 
pected or  intended  to  receive  and  distribute 
stored  waters. 

"XV.  That  the  plaintiff  is  not  the  owner 
of  any  lands  along  the  line  of  ita  proposed 
canal  or  elsewhere. 

"XVI.  That  there  is  no  evidence  that 
plaintiff  has  any  contract  with  or  employ- 
ment by  any  person  who  is  the  owner  of 
lands  irrigable  from  said  proposed  canal  for 
the  conduct  of  water  upon  any  such  lands, 
or  that  any  owner  of  lands  not  now  irri- 
gated from  existing  acequias,  desires  or  in- 
tends to  irrigate  such  lands  from  plaintiff's 
canal  when  completed. 

♦"XVII.    That  the  proposed  canal  of  the[549] 
plaintiff  will  cross  and  recross  the  existing 
acequias  of  Bernalillo  nine  times  within  a 
distance  of  1   mile  of  its  length. 

"XVIII.  That  some  of  the  defendants  and 
some  of  their  associates  are  the  owners  of 
lands  through  which  the  plaintiff  proposes 
to  construct  its  canal. 

"Conclusions  of  Law. 

"I.  That  the  plaintiff  corporation  is  enti- 
tled to  exercise  the  power  of  eminent  do- 
main. 

"II.  That  the  plaintiff,  by  the  filing  of  its 
articles  of  incorporation  with  the  secretary 
of  the  territory  of  New  Mexico,  and  comply- 
ing with  the  provisions  of  the  act  under 
which  it  is  incorporated,  has  acquired  a 
right  to  construct  its  canals  and  reservoirs 
to  divert  through  its  proposed  canal  surplus 
and  unappropriated  waters  flowing  in  the 
Rio  Grande,  and  that  such  a  right  of  emi- 
nent domain  does  not  depend  upon  the  own- 
ership of  lands  by  plaintiff  or  the  employ- 
ment of  plaintiff  prior  to  the  construction 
of  its  canal  by  owners  of  lands  to  carry  wa- 
ters for  such  owners. 

"III.  That  the  defendants,  at  the  time  of 
the  filing  of  the  complaint  herein,  unlawful- 
ly obstructed  the  plaintiff  in  the  exercise  of 
powers  lawfully  conferred  upon  it  by  the  act 
under  which  it  is  incorporated. 

"IV.  That  the  defendants  do  not  and  can- 
not in  this  action  lawfully  represent  the 
rights  of  such  persons  claiming  a  right  to 
the  use  of  the  waters  of  the  Rio  Grande,  by 
prior  appropriation,  when  the  appropriation 
of  such  persons  was  effected  at  a  point  be- 
low the  mouth  of  the  proposed  canal  of 
plaintiff. 

"V.  That  the  defendants  cannot  lawfully 
set  up  in  this  action  any  rights  secured  to 
them  and  their  associates  or  their  predeces- 
sors in  title  by  the  treaty  of  Guadalupe  Hi- 
dalgo, and  that  the  allegations  of  paragraph 
ten  of  the  answer  of  defendants  with  refer- 
ence to  the  treaty  of  defendants  are  imma- 
terial. 

"Vi.  That  the  plaintiff  is  entitled  to  the 
relief  demanded  in  the  complaint,  including 
a  perpetual  injunction,  as  prayed  for. 

"VII.  That  defendants  are  not  entitled  to 
any  part  of  the  *relief  demanded  in  their [660] 


croM  complaint,  but  the  i 

A  motion  to  set  aside  the  finding<t  and 
judgment  and  for  a  new  trial  having  been 
overruled,  the  cause  wax  taken  to  thi?  su- 
preme court  of  ^he  territory.  That  court 
afBmied  the  judgment  of  the  trial  court  and 
adopted  as  its  own  the  findings  of  fact  made 
by  tlie  judge  of  the  district  court.  There- 
upon this  appetJ  was  allowed. 

Mr.  Valll  B.  Field  argued  thn  cause  and 
filed  a  brief  for  appellantx : 

Netlher  the  sUte  I^Hlnture  nor  tlie  ntate 
courts  have  any  independent  pou'er  to  inter- 
fere with  the  primary  disposal  uf  the  public 
lands. of  tlie  United'  Staben.  or  to  dctrnct 
from  the  eatates  in  rnich  lands  granteil  under 
the  laws  uf  the  United  Stated. 

Lux  V.  Hoggin.  09  Cul.  255.  10  Pac.  074. 
The  pon-er  of  the  territorial  legislnture  to 
make  this  )(r"nt  is  utterlv  incoti  hi  stent  with 
the  right  of  Uie  United  Stntes  to  control  and 
dispone  of  its  own  property  whcrrsopver  the 
name  niav  be  situated. 

(iibiotiv.  Choutenu.  l:t  Wall.  112,  20  L.  ed. 
.).14;  Van  Biocklir  v.  Tcnvrfcr.  117  U.  S. 
Ifil.  aiib  iiom.  Van  Brocklin  v.  Andfrtoa,  29 
L.  fit.  H-I.'i.  H  Sup.  (1.  Rep.  «70:  Tun  ,Vicl7« 
».  Haines.  7  Nev.  202;  TAor;i  v.  Frrrii,  1 
Mont.  IWO;  I'nige  v.  I'ttfyi.  70  Wis.  178,  35 
N.  W.  S-ZU. 

lite  ri^hl  to  the  uae  of  water  for  the  pur- 
poses of  Irri^tion  is  incident  to  the  nwner- 
rthip  or  occupation  of  lands,  without  which 
it  doeH  not  exist. 

Baaev  v.  G)Ul«qher.  20  Wall.  (183.  11  L.  ed. 
454:  ililihviKi-r'v.  Lung  iN.  M.)  (il  Pac. 
Ill;  Starr  v.  Beck,  133  V.  S.  541.  33  L.  ed. 
7fil,  10  Sup.  Ct.  Itep.  3.iO;  Turner  v.  Cnh, 
31  Or.  134.  49  Pa*.  971;  Combs  v.  Agricul- 
Unai  lHUh  Vo.  17  Colo.  14R,  2H  i'ac.  n«fl: 
Citek  V.  Hoxrmaii  VTafrricorka  Co.  15  Jfont. 
121,  38  Puc.  439:  Heninr  v.  .Andnmn.  115 
tU.  490.  47  Psc.  454:  Smith  v.  Hairtins, 
110  Cal.  122,  a  Pat.  4.-.3:  Simfnon  v.  IVil- 
liama.  ly  Nev.  432.  4  Pac.  1213:  llanoiit  v, 
Foa,  m  Cal.  63.  32  Pac.  811;  Faiilkner  r. 
Rondotti.  104  Cal.  140.  37  Pac.  883;  Farm- 
era'  High  Line  Canal  A  fttgcrioir  Co.  v, 
Southu-orlh.  13  Colo.  111.  4  I>.  R.  .K.  707,  21 
Par.  102« ;  Romingrr  v.  Hijuirrn.  B  Colo.  327 
12  Pac.  213;  flrhilling  v.  Romivgrr,  4  Colo. 
104;  Bretxf  v.  ^f^rbte  Creek  Irrig.  Co.  13 
Utah,  225,  49  Pac.  SflS,  1110:  HI.  l.uit  W'n 
In-  Cn.  V.  fjKlmda.  117  Onl.  IBB.  48  Pac. 
1O70;  Ti/lfT  v.  Wimnaon.  4  Maaou.  307, 
Fed.  C'a*.  No.  14.312:  Rivneii  v.  Tiirowia 
Li.,ht  a  Wolt-r  fo.  9  Wash.  570.  26  L.  R.  A, 
423.  .18  Pile    147. 

In  pa-*  n\  a  eonfliet  between  a  law  of  tht 
t/Tritoiy  of  New  Jtexico,  and  a  treaty  stipu 
hiUon  of  the  United  Stjiten  innde  In  pnrsu 
iinop  of  law.  the  treaty  is  of  paramount  nu 
thoritv,  and  must  prevail. 

Head  Monr^  Caeea.  112  U.  S.  SOB.  sul 
num.  t-'.-lw  V.  Hohcrtmrn,  2S  L.  »1.  803.  f 
Sup,  Ct.  Rep.  247:  HiiurnKlein  v.  I.ynhnm 
100  I'.  S,  488,  23  L.  pd.  030:  Ware  v.  Hyl 
l<>».  :i  Oxll.  199,  1  L.  n1.  .MIH:  Barker  v 
Hniir,,.  Ki  i-.  K.  430,  45  L.ed.  995,  21  Sup 
CL  Rep.  tfM», 


f!npTiE«E  Comrr  or  the  UsnwD  Statm. 
le  should  be  di»- 


I'eoidi  v.  Daniels,  6  I'tah,  288,  5  I,.  R.  A. 
144.  22  Par.  159:  Wiison  V.  Linford,  7  T-Uh, 
no.  25  Pac.  744;  Baca  t.  Peres,  B  N.  U. 

87.  42  Pac.   102. 

The  right  of  the  appellee  to  exerciae  the 
MH'cr  of  eminent  itoninin  depends  upon  \\* 
ibility  to  ahcw  alKi'iiuitively  tliat  it  is  or- 
pijii/.ed  to  serve  the  jiublic,  anil  not  merely 
for  private  g.iin. 

//,•  Siuqiiia  riillK  ((  ir,  ff.  Co.  108  N.  Y. 
184.  l.'S  X.  E.  429;   Union  Rir<f  L'lgijini/  R. 

V  12  La-id,  IX*.  581:  ,VoWr  v.  («»,»  Rirrr 
'.ogi/ing  U.  ''•>.  147  I'.  S.  172,  37  L.  ed.  120, 
13  Sup.  Cl.  Iteji.  271. 

The  mm-luAion  of  the  niurt*  Ix-low  lliat 
ippellei'.  Iiv  Ihe  meii'  lilit:;;  of  its  ariicles  of 
nciii-poriilion.  Itn-aine  nuthoriwd  to  exerciai! 
.lie  ]ioivi>i'  iif  I'luiiK-nt  dniiiain.  i^  hi  direel 
■■mtiU-t  with  ]irin<  i]d['i  i'lUUiislied  by  a  very 

■.Ufa-  muulier  of  dpci-inn*. 

Weidrnfrld  v.  Siiifir  Hun  R.  Co.  48  F«1, 
Jl.'i:  Briif'il  Veil  l.a.ntirriug  Cn.  v.  Johnsiin. 
)0  Or.  20.-,.  ;(4  1.,  It.  .K.  3118.  40  Pac.  7!K1: 
Ff«  Ilennxiill,  Cr„..-lr,;,  Ass:.,,  flfi  X.  V.  .>««. 
>3  Am.  liep.  80;  Re  Furik'i  tt'im»  Wiiif- 
houac  (f  Mtn.  Co.  9(1  N.  Y.  42;  Ite  Rarh^irr. 
U.  <(-  L.  H.'Co.  110  N.  Y.  il9.  17  y.  E.  liiS: 
Ke  .Wir  Yoi-t-.  I..  A  IV.  R.  Co.  US  N'.  Y.  12,  I 
N.  B.  27  :  Re  Uplii  Rick  C«blr  Ro-ut  Co.  12K 
K.  Y.  40S.  2S  N,  v..  .-.Oil:  AiH-x  Tr-'iis/..  C...  v. 
Harbade,  .12  Or.  .'582.  .W  \\u:  .->73.  34  l^l^■. 
S07,  382;  CoiiHoli'hilid  rhiou:  I  Co.  v.  *-.-,i- 
Irni  l:  H.  Co.  .-.1  l\U.  20!»:  futhr  v.  Tidr 
\\:,ln-  Ct.  IS  X.  .1.  E<].  :y\:  I'-ofiU-  r.r  itI. 
Rottinxon  T.  PHUhiirqh  R.  Co.  ,.3  Cnl. 
G04. 

There  is  nothing  in  the  legixhitimi  nt  Con- 
gress whiih.  even  im|iliiill.v,  n■.1<Klli>:l•^^  Lh« 
vnliclity  of  the  act  in  question. 

Bear  Lake  d  Riirr  lV«/ri  ii'ii*«  rf  irrig. 
Co.  V.  Gtiiland.  104  I'.  S.  18,  41  L.  al.  3:14. 
17  Sup.  Ct.  Rep.  7;  United  Hlales  v.  Kio 
Grande.  Itam  rf  IrHg.  Co.  174  V.  S..  0911.  43 
I.,  ed.  11.10,  19  Sup.  Ct.  Rep.  770. 

The  ol.j.'<-t  .ioiiplit  to  bt-  uo.-.nipli-.li«l  by 
the  territorial  leBiHlnturi-  is  nol  oul.v  luit  in 
liarniiiny  ivith  the  policy  of  Ciuiirn-f.-.  Inil  ia 
ilirecdv  opposed  to  it. 

F<'r>'iK  V.   }li(tley.  20  Wall.  3T5,  siih  num. 

I'rn-is  V.  Hii/leii.  22  L.  ed.  383:  COi'/t-Jn   v. 

Ituli.  132  l".  S.  eSi.  33  L.  etl.  4.Vi,  JU  Sup. 
Ct.  Rep.  IW:  Ex  i>«ilc  Lothroi>.   118  U.  8. 

113,  30  I.,  ed.  108.  ti  Sup.  Ct.  Hep.  984. 

Territ<iiiiil  lejrislntion  i*  invjliil  when  in 
conllict  or  inconjii stent  \vith  the  le^>'lation 
of  CungreKS. 

Feiris  v.  Higley,  20  Wall.  375,  'ub  nam. 

/■.ri/,^    V.    Hij/lri,,   22    T,.  0(1.   383:    /.f.rft   v. 

fima  Cn-inly,  155  V.  S.  57,  39  L.  ed.  07,  IS 

Sup.  Ct.  Rep,  22:  Chylon  v.  Utah.  132  U,  8. 

ri;i2.  33   L.   ed  4.>5.   10  Sup.  Ct.    Rep.    IflO: 

f  wiVfrf  Sfofes  V.  MeMillan.  Ifi.l  U.  S.  .104,  41 

r,.  mI.  805,  17  Sup.  ct.  Rep,  :(!t.'i. 
The  doctrine  of  prior  nppioprifttion,  u  ta- 

tiihlished  in  tlie  arid  region,  does  not  coo- 

plelely  superwde  all  riparian  righti. 

[nion   Hill  i   Mi".   Co.   v.   Ihinijbirif.  81 

Ked.  94;  Barroica  v.  *'oa:,  69  Uil.  flij,  32  Pat 
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811;  Lux  V.  Hagyin,  09  Cal.  2r)5,   10  Pac. 
674;  Hairs  Mexican  I^w,  §§   1390,  1397. 

Mr.  William  B.  Childers  argued  the 
«ause  and  filed  a  brief  for  ap|>ellcc: 

Whenever  the  title  has  parsed,  been  con- 
"veyed  by  the  sovereign,  and  the  land  has  be- 
come private  property,  '"primary  dis|K)sal  of 
tbe  soil  has  becai   made/'    Thereafter  any 
legislation  relating  thereto  doen  not  "inter- 
fere with  the  primary  disposal  of  the  soil." 
Qihson  v.  Chouteau,  13  Wall.  99,  20  L.  ed. 
536;  HenMhaw  v.  BisscU,  18  Wall.  255,  21  L. 
ed.  835;  King  v.  Thomas,  0  Mont.  409,  12 
?wc.  865. 

Oongress  has  expressly  recognized  the 
power  of  the  legislature  to  legislate  on  this 
sirbject. 

iSaacy  v.  Cfallayher,  20  Wall.  081,  22  L. 
ed.-  454.  See  also  Jennison  v.  A'irA",  98  U.  S. 
453,  25  L.  ed.  240;  Bioder  v.  Xutonia  Water 
d  ^in,  Co.  101  U.  S.  274,  25  L.  ed.  790; 
A  tchison  v.  Peterson,  20  Wall.  513,  22  L.  ed. 

41  e. 

Xhe  validity  of  such  legislation  by  a  ter- 
ritxsry  has  never  been  questioned.  It  has 
beeji  expressly  riecognized. 

Sturr  V.  Jiedk,  133  U.  S.  545,  33  L.  ed.  702, 
lO   Sup.  Ct  Kep.  350. 

The  act  of  Congress  of  1800,  as  well  as 
tbe  desert  land  acts,  applies  only  to  the  pub- 
lic domain. 

Long,  Irrigation,  fl  30;  Cruse  v.  McCaulry, 
W  Fed.  309:  Smith  v.  Ucnniff.  24  Mont.  20, 
50   L.   R.   A.    741,   00    Pac.   398;    Carson    v. 

Otiitner,  33  Or.  512,  43  L.  R.  A.  130,  52  Pac. 
500. 

Whether  a  particular  region  is  a  farming 
neighborhood,  and  wliotlier  the  sujiply  of 
water  to  tliat  neighborhood  coiiistitutes  a 
public  use,  are  questions  of  fact. 

^^^*tig,  Irrigation,  fi  5,  p.  14 ;  Lindsay  Irrig. 
yo-  V.  Mchrtens,  97  Cal.  676,  32  Pac.  802; 
^^  V.  Hoggin,  09  Cal.  255,  10  Pac.  074; 
^'»»o  ^yatcr  Co.  v.  Baker,  95  Cal.  208,  30 
^«c.  637. 

The  doctrine  of  riparian  rights  has  never 
P^^'aaled  in  New  Mexico,  either  under  Mex- 
ico or  the  United  States. 

Long,  Irrigation,  §  10;  Trambley  v.  Lut- 
^^on^  6  N.  M.  10,  27  Pac.  312;  Millheiser 
\l^ng  (N.  M.)  01  Pac.  Ill;  Lux  v.  Hag- 
^n,  69  Cal.  255,  10  Pac.  074. 

The  Spanish  and  Mexican  law  existed  in 
''*^'  Mexico,  and  continue:^  to  exist,  except 
^  far  as  changed  by  statute.  That  law  as 
Jj  Water  rights  was  based  on  the  principle 
^  prior  appropriation.  This  principle  was 
*1ho  early  recognized  by  the  courts  of  the 
^•eific  and  Rocky  Mountain  ntatt^. 

fiarneil  v.  Burnett,  9  N.  M.  205,  50  Pac. 
Jj8;  Amtfrican  Ins.  Co.  v.  Canter,  1  Pet. 
^»  sub  nom.  Ameiican  Ins.  Co.  v.  S56  Bales 
of  Co«ow,  7  L.  ed.  255;  United  States  v. 
^^ehemaii,  7  Pet.  82,  8  L.  ed.  015;  Mitchcl 
^-  Vnited  States,  9  Pet.  729,  9  L.  ed.  289; 
^hicago,  R.  /.  d  P.  R.  Co.  v.  McGlinn,  114 
U.  8.  640,  29  L.  ed.  271,  6  Sup.  Ct.  Rep. 
1005;  Insular  Cases,  182  U.  S.  1-391,  45  L. 
«d.  1041-1146,  21  Sup.  Ct.  Rep.  742-826. 

New  Mexico  is  a  teiritory,  but  in  it  the 
'^slature  has  all  Iej;islative  power,  except 
a'*  limited  bv  the  Constitution  of  tbe  United 
188  U.  g.  ' 


States  and  the  organic  act  and  the  laws  of 
Congress  appertaining  thereto. 

Walker  v.  Xew  Mexico  d  8.  P.  R.  Co.  165 
U.  S.  004,  41  L.  ed.  843,  17  Sup.  Ct.  Rep. 
421. 

The  use  of  water  for  irrigation,  when  dis- 
tributed by  an  irrigation  company,  is  a  pub- 
lic use. 

Long,  Irrigation,  §  4,  p.  12,  and  authori- 
ties there  cited;  Oury  v.  Qoodvrin  (Ariz.) 
20  Pac.  370;  Fallhrook  Irrig.  Dist.  v.  Brad- 
ley,  104  U.  S.  112,  41  L.  ed.  309,  17  Sup.  Ct. 
Rep.  50. 

In  the  case  of  the  public  domain  it  is  not 
e.s.sential  that  the  appropriator  should  have 
acquired,  or  have  the  right  to  acquire,  title 
to  tlic  land  upon  which  tlic  water  is  to  be 
used ;  and  an  alien  may  make  a  valid  appro- 
priation of  water  on  the  public  land,  al- 
though he  may  be  incompetent  to  acquire 
title  to  the  land  itself. 

Long,  Irrigation,  §  35;  Ely  v.  Ferguson^ 
91  Cal.  187,  27  Pac.  587;  Santa  Paula  Wa- 
ter u:orks  V.  Pcralta,  113  Cal.  38,  45  Pac. 
168;  Toohcy  v.  Campbell,  24  Mont.  13,  60 
Pac.  396;  Thorpe  v.  Tenem  Ditch  Co.  I 
Wash.  560,  20  Pac.  588. 

Mr.  Justice  Wl&ite,  after  making  tbe 
foregoing  statement,  delivered  the  opinion 
of  the  court: 

The  pertinent  portions  of  the  territorial 
act  of  February  24,  1887,  under  which  the 
plaintifT  below  was  incorporated,  are  noted 
in  the  margin.f 

•It  will  be  seen  that  the  act  authorized  the[561  i 
formation  of  corporations  for  the  purpose 
of  constructing  and  maintaining  reservoirs 
and  canals,  or  ditches  and  pipe  lines,  and 
that  two  purposes  *were  to  be  subserved  by [562] 
the  formation  of  such  companies  (1)  the 
supplying  of  water  for  irrigation,  minin^^, 
manufacturing,  domestic,  and  other  public 
uses,  including  cities  and  towns;  and  (2) 
the  colonization  and  the  improvement  of 
lands  in  connection  therewith.  The  articles 
of  association  of  the  appellee  set  out  the 
second  of  the  aforesaid  objects  as  being  the 

fCorporutlon  Laws  of  New  Mexico,  1897. 

i  468.  Any  five  persons  who  may  desliv  to 
form  a  compaoy  for  the  purpose  of  construct- 
ing and  maintaining  reservoirs  and  canals,  or 
ditches  and  pipe  lines,  for  the  purpose  of  sup- 
plying water  for  the  purpose  of  Irrigation,  min- 
ing, manufacturing,  domestic,  and  other  public 
uses,  including  cities  and  towoA,  and  for  tbe 
purpose  of  colonization  and  the  improvement 
of  lands  In  connection  therewith,  for  either  or 
both  of  said  objects,  either  Jointly  or  separate- 
ly, shall  make  and  sign  articles  of  locorpora* 
tion,  which  shall  be  acknowledged  t>efore  the 
secretary  of  the  territory,  or  some  person  an- 
iboriEed  by  law  to  take  the  acknowledgment  of 
conveyunces  of  real  estate,  and  when  so  ac- 
knowledged such  articles  shall  be  filed  with  sncb 
secretary. 

I  469.  Such  articles  shall  set  forth :  First 
The  full  names  of  the  Incorporators  and  tbe 
corporate  name  of  such  company. 

Second.  The  purpose  or  purposes  for  which 
such  company  Is  formed,  and.  If  the  object  t>e  to 
construct  reservoirs  and  canals,  or  ditches  and 
pipe  lines  for  any  of  the  purposes  herein  sped- 
lied,  the  l)egJnning  point  and  terminus  of  the 
main  line  of  such  canals  and  ditches  and  pipe 
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purpose  for  which  the  company  was  formed. 
The  oiigaiiizatioii  of  the  company  in  con- 
formity to  the  requirements  of  the  statute 
is  not  questioned,  and  the  existence  of  sur- 
plus water  over  and  above  the  needs  of  prior 
appropriators  of  water  at  the  point  wliere  it 
was  proposed  to  divert  the  waters  of  the 
Rio  urande  for  the  proposed  canal  is  a  fact 
found  by  the  trial  court  and  not  disputed 
either  in  the  supreme  court  of  the  territory 
or  in  the  argument  made  at  bar. 

The  contentions  urged  upon  our  notice 
substantially  resolve  themselves  into  two 
general  propositions:  First,  that  the  terri- 
torial act  was  invalid,  because  it  assumed  to 
dispose  of  property  of  the  United  States 
witnout  its  consent;  and,  second,  that  said 
statute,  in  so  far,  at  least,  as  it  authorized 
the  formation  of  corporations  of  the  char- 
acter of  the  complainant,  was  inconsistent 
with  the  legislation  of  Congress  and  there- 
fore void.  These  propositions  naturally  ad- 
mit of  consideration  together. 

The  argument  in  support  of  the  first  prop- 
osition proceeds  upon  tlie  hypothesis  that 
the  waters  affected  by  the  statute  are  public 
waters,  the  property,  not  of  the  territory  or 
of  private  individuals,  but  of  the  United 
States;  that  by  the  statute  private  individ- 
uals, or  corporations,  for  their  more  pecun- 
iary profit,  are  permitted  to  acquire  tne  un- 
appropriated portion  of  such  public  waters, 
in  violation  uf  the  right  of  the  United  States 
to  control  and  dispose  of  its  own  property 
wheresoever  situated.  Assuming  that  the 
appellants  are  entitled  to  urge  the  objection 
referred  to,  we  think,  in  view  of  the  legisla- 
tion of  Congress  on  the  subject  of  the  ap- 


propriation of  water  on  the  public  domain, 
•jMirticularly  referred  to  in  the  opinion  of[S53] 
this  court  in  United  States  v.  Rio  Qrande 
Dam  rf  Irrig.  Co.  174  U.  S.  704-706,  43  L. 
ed.  1142,  1143,  19  Sup.  Ct.  Rep.  770,  the  oh- 
jection  is  devoid  of  merit.  As  stated  in  the 
opinion  just  referred  to,  by  the  act  of  July 
20,  18G((  ( 14  Stat,  at  L.  253,  chap.  262,  f 
9,  Rev.  Stat.  8  2339,  U.  S.  Comp.  Stat.  1901. 
p.  1437),  Congress  recognized,  as  respects 
the  public  domain,  "so  far  as  the  United 
States  are  concerned,  the  validity  of  the  lo- 
cal customs,  laws,  and  decisions  of  courts  in 
respect  to  the  appropriation  of  water."  By 
the  act  of  March  3,  1877  (19  Stat,  at  L. 
377,  chap.  107,  U.  S.  Comp.  Stat.  1901,  p. 
1540),  the  right  to  appropriate  such  an 
amount  of  water  as  might  be  necessarily 
used  for  the  purpose  of  irrigation  and  rec- 
hmiution  of  de<*crt  land,  part  of  the  public 
domain,  was  granted,  and  it  was  further 
provided  that  "all  surplus  water  over  and 
above  such  actual  appropriation  and  use,  to- 
gether with  tlie  water  of  all  lakes,  rivers,  and 
other  sources  of  water  supply  upon  the  nub- 
lic  lands  and  not  navigable,  shall  remain  and 
be  held  free  for  the  appropriation  and  use  of 
the  public  for  irrigation,  mining,  and  manu- 
facturing purposes,  subject  to  existing 
rights.-* 

That  the  purpose  of  Congress  was  to  rec- 
ognize as  well  the  legislation  of  a  territory 
as  of  a  state  with  respect  to  the  regulation 
of  the  use  of  public  waters,  is  evidenced  by 
the  act  of  March  3,  1891  (20  Stat,  at  L. 
1095,  chap.  561,  U.  S.  Comp.  Stat.  1001,  p. 
1570).     By  the  18th  section  of  the  act  of 


lines,  and  the  general  course,  direction,  and 
length  thereof  shall  be  stated. 

Third.  Tlie  amount  of  the  capital  stock  and 
the  number  of  shares  as  deflnlteij  as  practica- 
ble. 

Fourth.  The  term  of  existence  of  the  com- 
pany, which  shall  not  exceed  fifty  years. 

Fifth.  The  number  of  directors,  and  the 
names  of  those  who  shall  manage  the  business 
of  the  company  for  the  first  year. 

Sixth.  The  name  of  the  city  or  town  and 
county  in  which  the  principal  place  of  business 
of  the  company  Is  to  be  located. 

•  ■  »  •  •  •  • 

I  484.  Corporations  formed  under  this  act 
for  the  purpose  of  furnishing  and  supplying 
water  for  any  of  the  purposes  mentioned  in 
section  four  hundred  and  sixty-eight  shall  have, 
In  addition  to  the  powers  hereinbefore  men- 
tioned, rights  as  follows: 

First.  To  cause  such  examination  and  sur- 
veys for  their  proposed  reseryolrs,  canals,  pipe 
lines,  and  ditches  to  be  made,  as  may  be  neces- 
sary to  the  selection  of  the  most  eligible  loca- 
tions and  advantageous  routes,  and  for  such 
purpose,  by  their  officers,  agents,  and  servants, 
to  enter  upcm  the  lands  or  water  of  any  per- 
son or  of  this  territory. 

Second.  To  take  and  hold  such  voluntary 
grant  of  real  estate  and  other  property  as  shall 
be  made  to  thccn  in  furtherance  of  the  purposes 
of  such  corporation. 

Third.  To  ronstnict  their  canals,  pipe  lines, 
or  ditrhetf  upon  or  along  any  stream  of  water. 

Fourth.  To  take  and  divert  from  any 
stream,  lake,  or  spring  the  surplus  water,  for 
''^  Qurpoae  of  supplying  the  same  to  porw^ns, 


to  1h*  used  for  the  objects  mentioned  in  section 
four  hundred  and  sixty-eight  of  this  act.  but 
buch  corporations  shall  have  no  right  to  Inter- 
fere with  the  rights  of,  or  appropriate  the  prop- 
erty of,  any  persons  except  upon  the  payment 
of  the  assessed  value  thereof,  to  be  ascertained 
as  In  this  act  provided.  And  provided,  further. 
That  no  water  shall  be  diverted  If  it  will  Inter- 
fere with  the  reasonable  requirements  of  any 
person  or  pers«>ns  using  or  requiring  the  same, 
when  so  diverted. 

Fifth.  To  furnish  water  for  the  purposes 
mentioned  In  section  four  hundred  and  sixty- 
eight,  St  such  rotes  as  the  by-laws  may  pre- 
scribe: but  equal  rates  shall  be  conceded  to 
each  class  of  consumers. 

Sixth.  To  enter  upon  and  condemn  and  ap- 
propriate any  lands,  tlraber,  stone,  gravel,  or 
other  material  that  may  be  necessary  for  the 
uses  and  purposes  of  snld  companies. 

•  ■••••  9 

I  402.  Thnt  no  Incorporation  of  any  com- 
pany or  cfiinpanles  to  supply  water  for  the 
purposes  f>f  Irrigation  and  otiier  purposes  shall 
have  any  rJKht  to  divert  the  usual  and  natural 
flow  of  wator  of  any  stream  which  by  law  of 
is,''»4  lins  been  declared  a  public  acequla  for  any 
use  whatever.  I)etween  the  fifteenth  day  of  Feb- 
ruary nnd  the  fifteenth  day  of  October  of  each 
year,  unles.s  ii  t>e  with  the  unanimous  consent 
of  nil  and  ev«>ry  person  holding  agricultural  and 
niltivjited  liinds  under  such  stream  or  public 
nt-equla.  and  to  he  Irrigated  by  the  water  fur- 
iiishe<1  by  snld  stream  or  public  acequla,  and 
ihnt  no  lnrijr|)orntion  of  any  company  or  com- 
panies Khiill  interfere  with  the  water  rights  of 
any  iiulividiuil  or  company  acquired  prior  to 
the  passage  of  this  act. 
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1891  it  was  provided  as  follows  (italics  not 
in  original ) : 

"Sec.  18.  That  the  right  of  way  through 
the   public   lands   and    reservations   of  the 
United  States  is  hereby  granted  to  any  canal 
or  ditch  company  formed  for  the  purpose  of 
irrigation  and  duly  organized  under  the  laws 
uf  any  state  or  territory,  which  shall  have 
filed,  or  may  hereafter  file,  with  the  Secre- 
tary of  the  Interior  a  copy  of  its  articles 
of  incorporation,  and  due  proofs  of  its  organ- 
ization under  the  same,  to  the  extent  of  the 
ground  occupied  by  the  water  of  the  reservoir 
and  of  the  canal  and  its  laterals,  and  50  feet 
on  each  side  of  the  marginal  limits  thereof; 
also  the  right  to  take,  from  the  public  lands 
adjacent  to  the  line  of  the  canal  or  ditch, 
material,  earth,  and  stone  necessary  for  the 
construction  of  such  canal  or  ditch:     Pro- 
vided^ That  no  such  riglit  of  way  shall  be  so 
located  as  to  interfere  with  the  proper  occu- 
[554]pation  by  the  government  of  any  'such  reser- 
vation, and  all  maps  of  location  shall  be  sub- 
ject to  the  approval  of  the  department  of 
the  government  having  jurisdiction  of  such 
reservation,  and  the  privilege  herein  granted 
shall  not  be  construed  to  interfere  with  the 
control  of  water  for  irrigation  and  other  pur- 
poses   under   authority    of    the     respective 
states  or  territories.*'     It  may  be  observed 
that  the  purport  of  the  previous  acts  is  re- 
flexively  illustrated  by  the  act  of  June  17, 
1902    (32  Stat,  at  L.  388).    That  act  ap- 
propriated the  receipts  from  the  sale  and 
disposal    of    the    public    lands    in    certain 
states   and   territories  to   the   construction 
of    irrigation   works    for     the   reclamation 
of  arid  lands.    The  8th  section  of  the  act  is 
as  follows: 

"Sec.  8.  That  nothing  in  this  act  shall  be 
construed  as  affecting  or  intended  to  affect 
or  to  in  any  way  interfere  with  the  laws  of 
^ny  state  or  territory  relating  to  the  con- 
trol, appropriation,  use,  or  distribution  of 
Water  used  in  irrigation,  or  any  vested  right 
acquired  thereunder,  and  the  Secretary  of 
tJie  Interior,  in  carrying  out  the  provisions 
of  this  act,  shall  proceed  in  conformity  with 
%iich  laws,  and  nothing  herein  shall  m  any 
"Way  affect  any  right  of  any  state  or  Federal 
Kovenunent  or  of  any  landowner,  appropria- 
Cor,  or  user  of  water  in,  to,  or  from  any  in- 
'terstate  stream  or  the  waters  thereof:  Pro- 
^fided,  That  the  right  to  the  use  of  water  «ic- 
t|iiired  under  the  provisions  of  this  act  shall 
be  appurtenant  to  the  land  irrigated,  and 
beneficial  use  shall  be  the  basis,  the  measure, 
and  the  limit  of  the  right." 

It  would  necessarily  seem  to  follow  from 
the  legislation  referred  to  that  the  statute 
which  we  have  been  considering  is  not  incon- 
sistent with  the  legislation  of  Congress  on 
the  subject  of  the  disposal  of  waters  flowing 
over  the  public  domain  of  the  United  States. 
Of  course,  as  held  in  the  Rio  Grande  Case, 
p.  703,  L.  ed.  1141,  Sup.  Ct.  Rep.  776.  even 
a  state,  as  respects  streams  within  its  bor- 
ders, in  the  absence  of  specific  authority 
from  Congress,  "cannot,  by  its  legislation, 
destroy  the  right  of  the  United  States,  as 
the  owner  of  lands  bordering  on  a  stream, 
to  the  continued  flow  of  its  waters;  so  far, 
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at  least,  as  may  be  necessary  for  the  benefi- 
cial uses  of  the  goveriunent  property;"  and 
the  power  of  a  state  over  navigable  streams 
and  their  tributaries  is  further  limited  by 
the  'superior  power  of  the  general  govern- [688] 
ment  to  secure  the  uninterrupted  navigabil- 
ity of  all  navigable  streams  within  the  lim- 
its of  the  United  States.  Necessarily,  these 
limitations  are  equally  applicable  in  re- 
straint of  the  legislative  branch  of  a  terri- 
torial government,  controlled,  as  is  such 
body,  by  Congress.  If  we  assume  that  a  re- 
striction on  the  power  of  a  territory  similar 
to  that  first  stated  prevails  in  favor  of  pri- 
vate owners  of  lands  along  a  running 
stream,  the  act  in  question  clearly  is  nol 
violative  of  such  righte,  for  the  same  does 
not  attempt  to  authorize  an  infringement 
of  them.  The  water  which  it  is  provided 
may  be  appropriated  is  "surplus"  water,  of 
any  stream,  lake,  or  spring,  and  it  is  specifi- 
cally provided  in  subdivision  4  of  §  17  of 
the  act  *'Tliat  no  water  shall  be  diverted,  if 
it  will  interfere  with  the  reasonable  require- 
ments of  any  person  or  persons  using  or  re- 
quiring the  same  when  so  diverted."  So, 
also,  in  §  25,  it  is  declared  "that  no  iucoj^ 
poration  of  any  company  or  companies  shall 
interfere  with  the  water  rights  of  anv  indi- 
vidual or  company  acquired  prior  to  the  pas- 
sage of  this  act."  The  finding  of  the  court 
below  that  "surplus"  water  existed  negates 
the  idea  that  any  legitimate  aporopriation 
of  water  which  can  be  made  by  the  appellee 
can  in  anywise  violate  the  rights  of  others. 

We  perceive  no  merit  in  the  contention 
that  the  proviso  in  the  desert  land  act  of 
March  3,  1877,  declaring  that  surplus  water 
on  the  public  domain  shall  remain  and  be 
held  free  for  the  appropriation  and  use  of 
the  public  for  irrigation,  mining,  and  manu- 
facturing purposes*,  subject  te  existing 
rights,  is  an  expression  of  the  will  of  Con- 
gress that  all  public  waters  within  ito  con- 
trol or  the  control  of  a  legislative  body  of 
its  creation,  must  be  directly  appropriated 
by  the  owners  of  land  upon  which  a  benefi- 
cial use  of  water  is  te  be  made,  and  that  in 
consequence  a  territorial  legislature  cannot 
lawfully  empower  a  corporation,  such  as  the 
appellee,  to  become  an  intermediary  for  fur- 
nishing water  to  irrigate  the  lands  of  thinl 
parties.  As  all  ovmers  of  land  within  the 
service  capacity  of  appellee's  canal  will  pos- 
sess the  right  to  use  the  water  which  may 
be  diverted  into  such  canal,  the  use  is  clear- 
Iv  public  {Fallhrook  frrig.  Diet.  v.  Bradley, 
164  U.  S.  163,  41  L.  ed.  390,  17  Sup.  Ct. 
Rep.  56),  and  appellee  i«  therefore  a  public 
agency,  •whose  right  to  divert  water  and (566] 
whose  continued  existence  is  dependent  upon 
the  application  by  it  within  a  reasonable 
time  ojf  such  diverted  water  to  a  beneficial 
use.  Irrigation  corporations  generally  are 
recognized  in  the  legislation  of  Congress, 
and  the  rights  conferred  are  not  limited  to 
^uch  corporations  as  arc  mere  combinations 
of  owners  of  irrigable  land. 

It  is  conceded  on  behalf  of  appellant  that, 
by  the  laws  of  Mexico  in  force  when  the  ter- 
ritory of  New  Mexico  was  ceded  te  the 
United  States,  the  use  ol  Wve  -^^X^t^  q\\s«Wcv 
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navigable  and  unnnvigBble  streams  was  not 
limited  to  riparian  lands,  but  extended  aa 
well  to  landa  which  did  not  lie  upon  the 
banks  at  the  rivers,  and  that  such  use  was 
subject  to  be  regulated  and  controlled  bj 
the  public  BUthontiea.  It  is,  however,  con- 
tended that  the  effect  of  the  statute  under 
consideration  is  to  free  the  waters  from 
public  control  aod  to  transfer  them  to  pri- 
vate control,  a  position  which  is  manifestlj 
unnound.  in  view  of  the  public  nature  of 
such  corporations  and  their  liability  t«  reg- 
ulation bj  the  l^alative  authority  which 
has  in  effect  created  them.  The  ccnceBaion 
above  referred  to  and  the  implication  aris- 
ing from  the  statanent  in  the  answer  and 
cross  bill  to  the  purport  that  the  title  of  the 
defendants  to  their  lands  was  derived,  me- 
diately or  immediately,  from  those  who  held 
lille  thereto  at  the  time  of  the  acquisition 
of  New  Mexico  by  the  United  States,  coupled 
with  the  flnding  by  the  trial  court  that, 
after  making  all  due  allowancea  for  valid 
apiiropiiatiniiH  of  water  within  the  portion 
of  the  Rio  Grande  directly  aifected  by  the 
canal  of  the  appellee,  there  yet  existed  a 
Hiii'plus  of  ilnap]>ropriatcd  water,  warrant- 
ed the  trial  court  in  treating  as  immaterial 
the  claim  asserted  in  the  tenth  paragraph 
of  the  answer  of  the  defendants  to  the  effect 
that,  liy  the  treaty  of  cession  of  New  Mexi- 
co to  the  United  States,  the  defendants  and 
their  associates  acquired  the  right  of  user 
of  all  tlie  waters  of  the  Rio  Grande  adjacent 
to  their  lands.  Neither  do  we  think  that 
tlie  trial  court  was  called  upon,  at  the  in- 
stance of  the  defendants,  entire  strangers  in 
every  aspect  to  other  appro priators,  to  in- 
quire into  and  pass  upon  the  question 
whether  appropriatora  of  water  below  the 
mouth  of  the  proposed  canal  of  appellee 
would  be  injured  by  the  construction  of  the 
l587JcaiiBl.  The  rights  ot  such  persons  •wilt  not, 
of  course,  be  injuriously  afl'ected  by  the  de- 
cree in  this  cause,  and  non  constat  but  that 
the)[  ma^  yet  intervene  for  their  own  pro- 
tection, it  they  deem  that  the  construction 
of  the  canal  will  be  an  invasion  of  their 
rij^hts,  or  that  they  may  be  willing  to  forego 
objection  to  the  construction  of  the  canal. 

On  the  whole,  we  are  of  opinion  that  the 
dficree  of  the  Supreme  Court  of  the  Terri- 
tory of  New  Mexico  was  correct,  and  it  is 
therefore  affirmed. 

Mr.  Justice  HeKeana  dtosenta. 


CHASE  NATIONAL  BANK. 

(Bee  B.  C.  Bepoi'tera  ed.  SBT- Se6.) 

Fajfment  —  in  eiiibe:it€d  currency  —  boi 
fidri — i-tToi-fTy  hy  ovmer — bonka — eoa 
ivr's   implied    authority — itutpplicabh   i 
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I.  One  who  has  la  Bood  fultb  rcmlveA  cnrraDCT 
In  parmeat  of  an  eilstlnG  debt  cannot  M 
compelled  to  make  reparment  becaose  It  cab- 
sequtntlj  appcara  that  aucb  currener  klJ 
been  embeuled  b;  tb«  one  who  made  th* 
parment. 

t.  To  charge  tlie  inrj  that  the  aatborltj  ot  a 
bank  caafaler  [o  draw  a  draft  In  hla  oBclal 
capacity  In  hli  Individual  lavoc  may  b«  Im- 
plied from  the  conrK  of  preTloua  bualnea  b 
error  which  reqalrea  the  rcTeraal  ol  a  Jnd^ 
ment  which  anstalnii  the  right  of  a  coll«ctlas 
baok  to  retain  the  proceeds  In  psrtaeat  t» 
his  ladlTlduaJ  debt,  where  nch  draft  was  !■ 
fact  not  drawn  to  hli  Indlrldual  order,  IM 
liy  him  ■■  cashier  to  hit  order  aa  caalihr, 
and  iDdorwd  for  deposit  to  hli  credit  U 
(.'ashler. 

[No.  106.] 


IN  ERROR  to  the  United  8Ut«s  Ciredt 
Court  of  Appeals  for  the  Second  Circuit 
to  review  a  judgment  which  affirmed  &  ju'S' 
ment  of  a  Circuit  Court  in  an  action  bj  ■ 
receiver  of  a  national  bank  tor  a  lesser  Mini 
than  claimed   in  the   complaint.     Hecermi, 


V  trial. 
See  same 


landed   to  the   Circuit  Court   for  ■ 


e  below,  40  C.  C.  A.  6 


I,  IM 


—(In  (he  rilfr  to  afnlCM  or  fiaudiiltiitlv 
irijollaMr  I'ipr,  -aee  note  to  Baldwin 

3  L.  td.  u.  a.  2M. 


statement  by  Mr.  Justice  WUtai 
On  the  23d  day  ot  May,  1903,  the  B- 
mira  National  Bank  of  Elmira,  New  Yotfc 
failed,  and  a  receiver  was  shortly  therf 
after  appointed.  At  the  date  of  the  faililK 
on  the  face  of  the  ledger  ot  the  Chase  Na 
tional  Bank  ot  New  York  city,  there  waa  I 
balance  to  the  credit  of  the  Elmira  had 
which  was  paid  with  interest  at  6  per  eeat 
aa  previou^y  agreed  on.  The  retsiver  ml 
the  time  of  this  payment,  asserted  that  ki 
H-as  entitled  to  a  larger  sum.  This  b«ta| 
disputed  by  the  Chase  bank,  the  present  avtl 
was  brought.  In  substance  the  cause  of  ae 
tion  wasTiaaed  upon  the  averment  that  tki 
Chase  bank  had  wrongfully  charged  the  me 
count  ot  the  Elmira  bank  with  a  check  fn 
(15,012.50.  The  answer,  whilst  admittjn 
the  charging  of  the  check,  aaserted  ita  vaHd 
ity.  In  addition,  it  was  averred  that,  vwm 
although  the  check  had  not  been  Icnll; 
charged,  the  Elmira  bank  was  not  enuU« 
to  recover,  because  at  the  time  the  chad 
was  debited  to  ita  account,  and  as  a  reaol 
of  such  charge,  two  credit  items,  one  a 
18.000  and  the  other  of  97,000,  had  bean  pa 
to  the  account  ot  Che  Elmira  bank,  to  wUd 
it  otherwise  would  not  have  been  sntitlad 
and  *]ience  the  check  had  be«i  counteriMl 
anced  by  the  credits  in  question.  Thera  wa 
verdict  and  judgment  in  favor  of  the  CbM 
bank,  and  the  case  waa  taken  by  the  Elmid 
bank  to  the  circuit  court  of  appeals.  Tte 
court  decided  that  the  trial  court  had  as 
rectly  instructed  the  juiy  that  the  dwi 
for  il5.012.50  was  void,  and  therefore  W 
been  illegally  debited  to  the  Elmira  baik 
The  court,  moreover,  held  that  the  oouit  li 
low  was  right  in  instructing  that  tha  tw 
credit  items,  referred  to  in  the  ana«« 
'  could  be  reUined  by  the  Chase  bank  if  Oi 
Slim  thereof  belonged  to  that  bank.  wkU 
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h»«ci  given  credit  to  Elmira  for  the  amount 
Hol<?lv  as  a  counter  entry  to  the  charge  of 
tho  check  for  $15,012.60.  The  judgment 
^'Sk  «.  however,  reversed,  and  a  new  trial  or- 
dr*i-fMl,  because  it  was  concluded  there  was 
no  proof  from  which  the  jury  could  have  in- 
fer r  red  that  the  Chase  bank  had  a  right  to 
rot  ain  the  $7,000  item.  43  C.  C.  A.  496, 
\<y-4  Fcil.  214.  On  the  new  trial  the  case 
msi  do  nns  as  follows: 

-I.  J.  Bush,  who  was  the  cashier  of  the  El- 

ni  i  ra  1>ank,  borrowed  for  his  individual  ac- 

coimt  from  the  Chase  hank  a  sum  of  money, 

a^-i^l  his  debt,  evidenced  by  his  demand  note, 

socMired  by  stock  of  the  Klmira  bank  as  col- 

]f%t.cral,  amounted,  on  the  4th  of  May,  1893, 

in.     princi]>nl  and  interest,  to  a  sum  slightly 

e>cc*c€dinjr  $15,000.     On  that  day  Porter,  the 

vi<:r€  president  of  the  Chase  bank,  through 

tlic*  long-distance  telephone,  called  Bush  at 

Kl  mira,  and   requested   that  he  either  pay 

hiss    debt    or    furnish    additional    security. 

Biiiih  replied  that  he  would  come  to  New 

Vork  city  on  the  next  morning  and  settle 

tViC2  matter.     On  the  morning  of  the  5th  of 

Xf  iiy  he  appeared  at  the  office  of  the  Cha5« 

^o  Ilk  and  ofTored  to  Porter,  tlie  vice  presi- 

clc.-iil.  $8,0<K)  in  cash  and  a  draft  for  $7,000, 

*^>iL;jne<l   by   Bush   as  cashier  of  the   Elmira 

^»it  Ilk.  drawn  on  the  Quaker  City  National 

l^s^iik  of  Philadelphia.     The    vice    president 

»^ts^ted  to  Bush  that  the  draft  on  Philadel- 

P^iia  was  not  equivalent  to  cash,  l)ccause  of 

^H^  disturl)ed  financial  condition  prevailing 

^''^     Philadelphia,  and  hem-e  declined  to  re- 

t-'«>ive  the  draft  in  payment  of  the  note.     It 

^'js'ts  thereupon  agreed  that  Bush  would  give 

^^iH  individual  chcnk  on  the  Klmira  bank  for 

^^i«  principal  and  interest  of  his  debt:  that 

^^»i»  check   should   l)€   by  him   certified  and 

^OJ^^ishU*  p;iyable  at  the  'Cha^e  bank;  that  the 

^*^a<h  offered   should   be   rowivcd,   and   that 

^^*«  check  and  cash  should  be  at  once  put, 

""^^^pfctively,  to  the  debit  and  credit  of  the 

'*<"<«unt  of  the  Elmira  bank.     It  was  also 

*^  »^(l»Tstood  that  the  draft  on  Philadelphia 

*^^^«iild  be  taken,  and  when  collected  its  pro- 

*^^^€?ds  should  be  credited  to  the  Elmira  ac- 

^5>wnt.    Thereupon   a   check   was  drawn   by 

*^'ish    individually    on     the    Elmira    bank. 

-^<?ro.ss  the  face  of  this  check  the  following 

"^'^is  wiitten: 

Cortified     and     accepted    May    5,      1893. 
*^«iyahlc    at     Chase    National     Bank,    New 
*crk.  Elmira   National  Bank. 

By  J.  J.  Bush.  C'jushier. 

There  was  conflict  in  the  testimony  as  to 

^•vhcther  the  $7,000  draft  on    Philadelphia, 

^JpnM  by  Bu.sh  as  cashier,  was.  when  first 

offered  by  him,  payable  to  hi«  individual  or- 

'^♦•r  or  to  his  order  as  cashier.     The  officer 

^f  the  Chase  bark  testified  that  when  the 

<lraft  was  first  ofTered  it    was    payable    to 

Bush's   individual   order,   and   that   it    was 

^'ibsequently    changed    so    as    to    make    it 

payable    to    the    order    of    Bush    as   cash- 

I'T,    to    carr)'    out    the    settlonuMit     agreed 

upon.     There     was     no     <-onlIict.     however, 

in  the    proof,    showing   that    the    draft    on 

Philadelphia,   as   actually    handed     to    the 

Chase  bank,  was  drawn  bv  Bu>li  as  ea shier 
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of  the  Elmira  bank  to  his  own  order  as  such 
cashier,  and  was  indorsed  by  him  as  oaah- 
ier  for  deposit  in  the  Chase  bank.  The 
$8,000  in  cash,  having  been  received  from 
Bush,  was  at  once  credited  to  the  account 
of  the  Elmira  bank«  and  also  at  onoe  the 
account  of  that  bank  was  debited  with 
Bush's  individual  and  certified  check  for  the 
$15,012.50.  As  the  account  of  the  Elmira 
bank  had  to  its  credit  a  sum  more  than  auf- 
ficient  to  pay  the  check,  it  resulted,  upon 
the  assumption  of  the  legality  and  good 
faith  of  the  Cham  bank  in  charging  the 
check,  that  it  at  once  received  the  full 
amount  of  the  debt  due  it  by  Bush.  The 
draft  on  Philadelphia  was  forwarded  for 
collection  and  was  thereafter  paid,  and  the 
proceeds  put  to  the  credit  of  the  account  of 
the  Elmira  bank.  It  was  shown  that  on 
the  5th  of  May,  when  Bush  drew  and  cer- 
tified his  individual  check  on  the  Elmira 
bank  for  $15,012.50,  his  deposit  account  with 
that  bank  *was  overdrawn.  It  was  shown[661] 
that  at  various  times,  covering  a  considera- 
ble period.  Bush  had  drawn,  as  cashier  of  the 
Elmira  bank,  a  number  of  checks  for  a  small 
amount,  each  to  his  individual  order,  and 
had  used  such  checks  to  pay  his  personal 
debts,  and  there  was  also  proof  tending  to 
show  that  the  officers  and  directors  of  the 
Elmira  bank  knew,  or  had  reason  to  know, 
that  such  checks  had  been  drawn  by  the 
cashier.  Other  checks  were  also  offered, 
from  which  it  was  contended  the  inference 
of  implied  authority  could  be  legitimately 
drawn.  It  was  shown  that  the  Elmira  bank 
had  no  knowledge  of  the  drawing  of  the 
check  of  $15,012.50,  and  the  fact  that  such 
cheek  had  been  charged  by  the  Chase  bank 
to  its  account  was  only  learned  after  the 
failure  of  the  Elmira  bank,  when  the  Chase 
bank  rendered  its  account  to  the  receiver. 
It  was  also  shown  that  Bush,  the  cashier, 
had,  on  the  evening  of  the  4th,  or  the  morn- 
ing of  the  5th  of  May  taken  the  $8,000  of 
oa.sh  which  he  paid  to  the  Cha.se  bank  from 
the  funds  of  the  Elmira  bank. 

The  court  instructed  the  jury  that  the 
check  for  $15,012.50  was  void  as  to  the  El- 
mira bank,  "because  it  was  the  certification 
of  the  cashier's  individual  check,  given  and 
received  for  his  individual  benefit,  with  no 
authority  either  to  certify  or  to  make  It 
payable  elsewhere  than  at  the  office  of  the 
Elmira  National  Bank.  .  .  .  There  is 
no  evidence  tending  to  >  *'ow  that  Bush  had 
any  real  or  apparent  authority  for  this  cer- 
tification or  to  make  the  check  payable  at 
the  office  of  the  defendant.  .  .  .  The 
certification  by  a  cashier  of  his  own  indi- 
vidual check  is  void,  irrespective  of  the 
question  whether  he  had  funds  in  the  bank 
to  meet  it,  for  he  could  not  act  in  regard 
to  the  same  check  in  two  capacities,  both  as 
drawer  and  as  indorser,  to  bind  the  bank 
for  its  payment." 

To  this  instruction  of  the  court  no  excep- 
tion was  reserved  by  the  defendant.  Hav- 
ing thus  eliminated  the  check  of  $15,012.50 
from  the  account,  the  coiu-t  said : 

'*The  importance  of  this  case  turns  upon 
another  set  of  facts,  to  which  I  will  now 
call    your    attention.     You    will    see    that 
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Bush,  as  cashier,  certified  his  own  individ- 
ual check  for  $15,012.50,  and  that  he  left 
the  currency,  $8,000,  and  the  Quaker  City 
draft  for  $7,000.  Consequently,  whatever 
[562]is  to  be  found  about  the  •liability  of  the  de- 
fendant to  repay  $15,000,  there  is  no  Ques- 
tion that  it  is  liable  to  repay  $12.50  and  in- 
terest from  May  6,  1893,  and  your  verdict 
will  be  for  the  plaintiff  for  that  sum  at 
least." 

To  this  charge  also  no  exception  was  re- 
served by  the  defendant.  The  court  then 
proceeded : 

'The  questions  in  the  case  beyond  the 
$12.50  are  in  regard  to  the  right  of  the 
Chase  National  Bank  to  retain  the  $8,000 
in  currency  and  the  $7,000  draft.  You  will 
see  that,  with  the  exception  of  this  $12.50, 
I  put  the  case  as  though  when  Bush  came 
in  with  his  bag  containing  $8,000  in  cur- 
rency and  $7,000  in  a  draft,  those  two,  the 
currency  and  the  draft,  had  been  received 
by  Porter  and  credited  upon  the  note,  and 
this  form,  this  illegal,  improper  form  of  tak- 
ing Bush's  individual  check  and  having  it 
certified  by  himself  as  cashier,  had  not  been 
gone  into.  The  questions  in  the  case  beyond 
the  $12.50  are  in  regard  to  the  right  of  the 
Chase  National  Bank  to  retain  ^e  $8,000 
in  currency  and  the  $7,000  draft.  Now, 
this  money,  this  currency,  was  without 
question  taken  by  Bush  from  the  vaults  of 
the  Elmira  bank  without  authority,  and 
was  its  property,  but  inasmuch  as  it  was 
currency  or  money,  bank  bills,  if  it  was  re- 
ceived by  the  defendant  in  good  faith,  in 
due  course  of  business  and  for  the  payment 
of  a  valid  debt^  the  defendant  is  not  sub- 
jected to  the  risk  of  repayment  to  the  per- 
son from  whom  it  was  illegally  obtained." 

Coming  to  consider  the  draft  for  $7,000, 
the  court  first  called  the  attention  of  the 
jury  to  the  fact  that  there  was  some  dispute 
in  the  testimony  as  to  whether  this  draft, 
when  originally  offered  by  Bush  to  the 
Chase  bank  in  part  payment  of  his  debt, 
was  drawn  to  his  individual  order  or  to  his 
order  as  cashier,  but  expressed  an  opinion 
that  it  was  satisfactorily  established  by  the 
testimony  adduced  by  the  Chase  bank  that 
the  draft,  when  first  offered  to  that  bank, 
was  drawn  to  Bush's  individual  order,  and 
that  the  adding  of  the  word  ^'cashier"  after 
the  name  of  Bush,  so  as  to  make  it  payable 
to  him  as  cashier,  was  subsequently  done, 
and  that  such  also  was  the  case  as  to  the 
indorsement  on  the  draft  making  it  payable 
for  deposit  in  the  Chase  National  Bank  to 
the  credit  of  Bush,  cashier,  that  is,  of  the 
Elmira  bank.  The  court,  however,  in- 
[663]stnicted  the  jury  that  in  *any  event  the  ad- 
dition of  the  word  cashier  upon  the  face  of 
the  draft  and  the  indorsement  put  upon  it 
was  of  no  importance  except  as  a  mere  ele- 
ment of  proof  on  the  subject  of  the  good 
faith  of  the  Chase  bank  in  having  received 
the  money  and  draft  from  Bush.  Thus 
treating  the  fact  that  tlie  draft  was  signed 
by  Bush  as  cashier,  and  was  payable  to  his 
order  as  cashier  for  deposit  in  the  Chase 
bank  to  the  credit  of  the  Elmira  bank,  as 
irrelevant,  except  on  the  question  of  good 
faith,   the  court  came  to  consider  whether 
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the  Chase  bank  was  entitled  to  retain  the 
proceeds  of  the  draft.  The  jury  were  in- 
structed that  **m  the  absence  of  any  author- 
ity in  the  cashier  to  draw  caahiePs  drafts 
to  his  own  order  in  payment  of  hia  indi- 
vidual debts,  the  person  who  receives  such  a 
draft  in  payment  of  a  cashier's  individual 
debt  takes  the  risk  of  being  obliged  to  pay 

the  draft  to  the  bank The  flener- 

al  authority  of  the  cashier  to  draw  drafts 
or  checks  on  the  bank  in  the  conduct  of 
its  business  does  not,  by  itself,  permit  him 
to  draw  such  drafts  or  checks  m  payment 
of  his  personal  debts,  or  to  raise  mone^  for 
the  transaction  of  his  personal  businees. 
When,  therefore^  he  draws  a  draft  or  a 
check  on  the  bank  payable  to  his  own  order, 
and  for  his  own  individual  debt,  the  party 
acting  thereon  takes  the  risk  that  he  may 
act  without  authority  to  do  so." 

The  jury,  however,  were  instructed  that 
either  express  or  implied  authority  might 
have  been  conferred  to  draw  such  drafts, 
but  that,  as  there  was  no  proof  tending  to 
show  express  authority,  it  could  only  be 
found  by  implication.  The  source  from 
which  such  implication  might  be  derived 
from  the  proof  before  it  was  stated  to  the 
jury  is  as  follows: 

'The  authority  of  a  cashier  may  be  in- 
ferred from  the  general  manner  in  which, 
for  a  period  sufficiently  long  to  establish  a 
settled  course  of  business,  be  has  been  al- 
lowed, without  interference,  to  conduct  the 
affairs  of  the  bank.  It  may  be  implied  from 
the  conduct  or  acquiescence  of  a  corporation 
as  represented  by  its  board  of  directors. 
When  during  a  series  of  years  and  in  nu- 
merous business  transactions  he  has  been 
permitted  without  objection,  and  in  his  of- 
ficial capacity,  to  pursue  a  particular  course 
of  conduct,  it  may  be  presumed,  as  between 
his  bank  and  those  who  in  ^qod  faith  deal 
with  it  upon  the  basis  *of  his  authority  to[l 
represent  the  corporation,  that  he  has  actetl 
in  conformity  with  instructions  received 
from  those  who  have  the  ri^ht  to  control  its 
operation.  His  authority  is  to  be  implied 
from  the  acquiescence  of  the  directors  in 
permitting  an  officer,  during  a  series  of 
years,  to  pursue  a  particular  course  of  con- 
duct, and  this  acquiescence  is  derived  from 
their  actual  knowledge,  or  from  what  should 
have  been  their  knowledge  of  the  conduct, 
of  the  course  of  business  of  the  ofBcera." 

Commenting  at  length  upon  the  testi- 
mony showing  the  drawing  of  checks  by 
Bush  as  cashier  to  his  individual  order,  and 
pointing  out  the  fact  that  the  proof  on  the 
subject  was  different  and  stronger  than  had 
been  the  proof  in  the  case  when  previously 
tried,  the  question  of  fact  as  to  the  exist- 
ence of  the  course  of  business  authorizing 
the  inference  of  authority  in  Bush  was  sub- 
mitted to  the  jury.  Exceptions  were  re- 
served by  the  receiver  to  the  foregoing  rul- 
ings, as  well  as  to  the  refusal  of  the  court 
to  give  instructions  which  were  asl^,  em- 
bodying asserted  principles  of  law  whidi 
were  directly  antagonistic  to  those  charged 
by  the  court  to  the  jury.  There  was  ver 
diet  and  judgment  against  the  Chase  bank 
for  $12.50  with  interest,  and  the  case  was 
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taken  again  to  the  circuit  court  of  appeals. 
That  court,  considering  that  all  the  legal 
controvermes  in  the  case  had  heen  settled 
by  its  previous  opinion,  and  that  the  addi- 
tional evidence  on  the  subject  of  course  of 
business  was  sufficient  to  support  the  ver- 
dict as  to  the  proceeds  of  the  draft  for 
$7,000,  affirmed  the  judgment,  for  the  rea- 
sons just  mentioned,  which  were  stated  in 
a  per  curiam  opinion. 

Mr.  Edward  B.  Whitney  argued  the 
oause  and  filed  a  brici  for  plaintiff  in  error. 

Mr.  Thomafl  Thaolier  argued  the  cause, 
and,  with  Mr.  Alfred  B.  Thacher,  filed  a 
brie^  for  defendant  in  error. 

Mr.  Justice  White,  after  making  the 
foregoing  statement,  delivered  the  opinion 
of  the  court: 

1st.  The  illegality  of  the  check  for  $15,- 
012.50  and  the  wrong  resulting  from  charg- 
ing it  to  the  account  of  the  Elmira  bank  is 
not    open    to   controversy.    The    ruling   to 
[565]that  effect  on  the  first  *trial  seems  to  have 
been  acquiesced  in  by  the  Chase  bank,  since 
it  prosecuted  no  writ  of  error«  and  this  is 
also  true  of  the  case  now   before    us.    Be- 
sides, no  exception  was  saved  by  the  Chase 
bank  at  the  trial  now  under  review  to  the 
instruction  of  the  court  concerning  the  il- 
legality of  the  check  and  its  insufficiency  as 
a  charge  against  the  funds  of  the  Elmira 
bank  on  deposit  with  the  Chase  bank.  That 
question  may  be,  therefore,  put  out  of  view. 
2d.  The  errors  assigned  by  the  receiver  of 
the  Elmira  bank  concerning  the  right  of  the 
Chase  bank  to  retain  the  $8,000  paid  it  in 
cash  are  also,  in  substance,  not  open  to  in- 
quiry because  of  the  verdict  of  the  jury. 
AVliether  the  $8,000  in  currency  was  actual- 
ly received  by  the  Chase  bank  from  Bush 
in  good  faith  in  part  payment  of  his  note 
'Was  left  by  the  court  to  the  jury  under  ade- 
quate instructions,  and  these  issues  of  fact 
<mre  therefore  foreclosed  by  the    verdict    in 
^avor  of  the  Chase  bank.    It  follows  that 
%he  $8,000  when  deposited  was  the  money  of 
^hc  Chase  bank,  received  by  it  in  part  pay- 
ment of  a  debt.    This  leaves  open  only  the 
question  whether  one,  who  has  in  good  faith 
received  currency  in  payment  of  an  exist- 
ing debt,  can  be  compelled  to  repay  such 
currency  because    it  subsequently    develops 
Ihat  the  currency  paid  had  been  embezzleil 
bj  the  one  who  made  the    payment.     That 
under  such  conditions  repayment  cannot  be 
exacted  is  elementary,  and  is  not  disputed. 
It  is  equally  clear,  we  think,  that  the  court 
correctly  charged  the  jury  that  the  burden 
of  showing  fraud  on  the  part  of  the  Chase 
bank  was  on  the  receiver. 

3d.  Conceding,  without  so  deciding,  the 
correctness  of  the  ruling  of  the  court  below 
as  to  the  right  to  imply  authority  on  the 
part  of  the  cashier  to  draw  a  draft  in  his 
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official  capacity  in  hi<;  indiWdual  favor  from 
the  course  of  previous  business,  we  fail  to 
perceive  its  relevancy  to  the  case  before  us. 
The  draft  for  $7,000,  which  was  collected  by 
the  Chase  bank,  was  not  drawn  by  the  cash- 
ier to  his  individual  order,  but  was  drawn 
by  him  as  cashier  to  his  order  as  cashier, 
and  was  indorsed  for  deposit  to  his  credit 
as  cashier.  It  was,  therefore,  but  an  order 
transferring  the  funds  of  the  Elmira  bank, 
which  were  on  deposit  in  the  Philadelphia 
bank,  to  the  deposit  account  of  the  Elmira 
*bank  with  the  Chase  bank.  True  it  is  that  [688 
Bush,  from  one  view  of  the  testimony,  first 
tendered  a  draft  signed  by  himself  as  cash- 
ier to  his  individual  order;  but  such  draft 
was  not  taken  by  the  Chase  bank.  It  may 
be,  if  the  principles  of  authority  implied 
from  a  course  of  business  as  announced  by 
the  lower  court  be  sound,  and  if  the  fact^ 
brought  this  case  within  such  a  rule,  if  the 
Chase  bank  had  taken  the  cashier's  draft  to 
his' individual  order,  it  could  have  retained 
the  money.  We  are  not,  however,  caDo'l 
upon  to  pass  upon  the  rights  of  the  pnrtios 
upon  the  basis  of  what  might  have  l>oon 
done,  but  alone  upon  what  was  done.  Wo 
may  not  indulge  in  conjecture,  but  must  dis- 
pose of  the  case  as  depending  upon  the  real, 
not  the  imaginary,  transaction.  Measuring 
the  rights  of  the  parties  by  this  rule,  we  sec 
no  escape  from  the  conclusion  that  the 
money  collected  by  the  Chase  bank  for  ac- 
count of  the  Elmira  bank  was  obviously  the 
property  of  the  latter.  The  draft  on  Phila- 
delpliia  was  refused  because  of  the  delay 
which  it  was  feared  would  attend  its  collec- 
tion. The  certified  check  was  taken.  It 
was  for  the  entire  debt,  principal  and  in- 
terest. It  was  at  once  charged.  The  sum 
to  the  credit  of  the  account  of  the  Elmira 
bank  when  the  check  was  charged  was  more 
than  sufficient  to  pay  it.  Upon  the  theory 
of  the  good  faith  of  the  transaction,  on  the 
part  of  the  Chase  bank,  its  debt  was  paid, 
and  it  could  have  no  possible  interest  in  the 
proceeds  of  the  collection  of  the  draft.  Of 
course,  on  the  theory  that  the  Chase  bank 
was  suspicious  of  the  legality  of  the  certi- 
fied check  and  of  its  right  to  debit  the  El- 
mira bank  with  it,  the  purpose  to  retain  a 
right  in  the  proceeds  of  the  draft  would  be 
in  reason  conceivable.  But  to  indulge  in 
this  hypothesis  would  be  to  assume  the  ex- 
istence of  bad  faith,  and  hence  to  defeat 
the  right  to  the  proceeds  of  the  draft  and 
of  the  money  as  well. 

It  follows  that  there  was  error  committed 
in  the  instructions  as  to  the  right  of  the 
Chase  bank  to  retain  the  $7,000  collected  by 
it  from  the  proceeds  of  the  draft  in  favor 
of  the  Elmira  bank,  and  the  judgment  of  the 
Circuit  Court  of  Appeals  is  therefore  re- 
veraedf  and  the  case  remanded  to  the  Cir- 
<!uit  Court,  with  directions  to  set  aside  the 
verdict  and  grant  a  new  trial. 


SupBBKK  Coon  or  ths  Unfiti'  States.  Oct.  Tb^ 

COM-   a    Biim    of    mnni-.v    »'1ii<-h.   It   ira*   ftnmd. 

belonged    to    tlie    piil>iiahinip    company,     tt 

was    alleged    in    t[>e     lompiaint     that     tlM 

SAMUEL  C.  BECKWITH.  '^g''*'    "as    derived     fiom     one     Crawfcnrd. 

who,   it   WBB   HTcrred,     liecsme    the     ownar 

fSM  8.  C.  Etporter'i  ed.  567-677.)  <>'  Certain   newspaper   advertising  aocounl^ 

on  which  pnytnents  hod  been  made  to  Beck- 

SrroT  to    ttate    court — Federal    qaettidn —   with,  the  Bg^egate  thereof  constitntinc  th* 

eonstrueiion    of    aontriitt — judgment — ef-    "nionnt  sned   for.     The   manner    in    which 

feot  iM  oth«r  iurUdiction.  Crawford  was  0B«rted  to  have  acquired  tha 

ownership  of  the  accounts  will  appear  in  tkm 

1.  Aitctitlon*  in  n  complaint,  whicb  Mt  op  a    following  statement  aiimmariiiGJ    front    Um 

right  to  rerotrr  u  ib«  mutt  o(  >  Judicial     pleadini-a; 

Bale  under  ths  decreEi  of  coarta  of  th«  Ualicd         *0n  September  30,  ISB.7,  an  action  wa«  t>C-[B 

BUW.  and  of  «  «»t*    ralae  Federal  question,    min  in  the  chancery  court  of  Sheltr  county, 

^I^".!!?  „?'.1'r'„:!V.':l?iVJ?i  f„"  Ji'.tA""™:'    Tennessee,  to  foreclose  a  deed  of  trust  which 


..^....:tZ^'^^'^ryZ7'^Z,U':"'-  ^^^^   been-msde   b,    the    Memphis     App«il 

».«  enlltled.  on  s  proper  consttucllo^  o(  hi.  ".  V^S  "r  ?.,  Appeal- Avalanche.  Sam- 
contract  with  >  newnpoper  corporation,  to  re-  "^i  \-  "f^tHith  was  made  «  party  defcnd- 
taln  s  siieclnpd  lum  each  month  ont  of  the  ""'  ">  '"e  cause.  Cote  mpo  ran  eon  aly  with 
moii^i  recplred  b;  bliD.  I.  not  Federal  Id  It.  the  filing  of  the  bill,  a  receiver  of  the  awAta 
a  decision  of  a  Btata  court  ther«-  of  the  newspaper  company  was  appointed, 
.rn  not  iiihiH^  to  iTTim  In  tliB  and  be  continued  the  publication  of  the  pa- 
n  writ  per.  Although  the  complaint  in  the  action 
of  error  to  tbat  court.  at  bar  did  not  set  out  the  nature  of  Uia 
B.  Due  effect  cannot  be  wJd  to  have  been  denied  controversy  in  the  Tennessee  suit  IwtwMn 
trie  decrwa  of  mnrta  of  anotber  Jurlwlictlon  the  trustees,  who  were  plaintiffs  in  the  a»- 

St'.tVlouTw'S:^^rA=n'?trS??£u''crte!;'deS  «-■-''    "7:i^'^t  £'""'  '^jiJif^^t 

for  br  tho^  dalDilng  .hat  such  decrees  were  «''<»rt  time  after  the  bill  was  filed  Beckwith 

not  given  the  proper  effect  cannot  be  giren  procured  the  removal  to  a  circuit  court  of 

wllhout  iDdiilglng  In  conjecture  and  giTing  to  the  United  States  of  a  separate  coiitrovera7 

those  making  .uch  contention  the  benellt  of  existing  between  himself  and   the  truateca, 

the  doubt,  wblcb  arln  a*  to  the  preclM  mean-  in  which  court,  it  was  averred,  such  contro- 

Ing  of  mirh  decrees.  vcray    thereafter    continued.     Subheiiiirrtly, 

it  waa  alleged,  other  actions  were   Mled   ia 

[No.  132.J  tlie   Tennessre   court   agoinat   the   Memphia 

Appeal  Company,  which  actions  were   ulti- 

Argued  December  19.  IQOt.     Decided  Febrv-  matclj  consolidated  with  the  trustee  cBua& 

ory  es,  1903.  It  waa  chflr)te<l  that  in  the  month  of  April, 

18B4,   like  decrees  were  simultaneously  en* 

IN   ERROR  to  the  Supreme  Court  of  the  tered  in  the  consolidated  actions  in  tlio  atata 
State   of  New   York  to  review    a    judg  court  and   in   the  one   wliicli   had   been   ra- 
ment  entered  in  purauance  of  a  judgment  of  moved  to  the  United  States  court,  and  that, 
the  Court  of   Appeals  of  that  State  which  under  such  decrees,  a  sate  was  had  on  JuiM 
reversed  a  judgment  of  the  Supreme  Court  16,  18D4,  of  the  pro[>erty  veAt('<l  in  the  ra- 
in  favor   of   phuntifT   in   a   suit   to   recover  ceiver,  including  the  accounts  due  said  ra- 
Sropcrty  alleged  to  have  passed  under  a  )u-  ceiver.  representing  moneys  csmeil   l^   tha 
icial  sale  of  the  property  of  a  corporation  receiver  in  the  operation  of  the  ncwsiiiipar, 
in   the   handu  of  its   receiver,   and   ordered  of  which  the  accounts  upon  which  Beckwith 
the  comjilaint  to  be  dismissed.     Affirmed.  had  collected  the  money  sued  for  loi-med  a 
See  !>Hme  case  below,   107   N.  Y.  32U,  60  part.     At  this  snle,  it  was  allcgi-d.  Crawford 
N.  E.  642.  became   the   purchaser   of   all   the   proper^ 
emhraced  in  the  order  of  sale,  and  fie  Uiera- 
Statement  by  Mr.  Juatice  Whltei  iftcr  assisned  his  purcha,«e  to  the  plaintiff. 
A     Tenncastc      corporation,      styled      M.e        'n  an  amended  anfiwcr  Beckwith  ndmittcd 
Commercial    Publishing   Company,    b:  ouuht  liaviiip   collected    and   retained   the    raoneya 
this  action  in  a  court  of  the  state  of  ffew  "I'fd  for.  and  specially  denied  the  other  al- 
York  to  recover  from  Samuel   C.  Beckwith  legiitions  of  the  complaint.     He  also  aet  u^ 

. ■ ~ as  a  defense  that  he  had  collected  the  mon- 

NOTK— On  vrit,  of  nror  from  UMted  SlotM  eys  in  question  rightfully,  Under  the  autboi^ 

?,"'"f??'   ''"tr.     '"   ''■"''' ."^""^''."TT*  I**'^   ?  ity  of  an  agreement  with  the  Memnhia  Ai^ 

aad  Re  Bucbaaaa.  30  L.  ed.  U.  a.  884,  ?,'  ^'  °^  "',  t^iMt  heretofore  referred  to. 

Ai  (0  lull  f"lt  and  creau   to   be  alum   lo  "«  further  alleged  that  the  recelrar  nenr 

(toifl    Teoordt    and    fudicial    procctJiKgi — He  acquired  title  to  the  moneys,  and  had  nenr 

LiDdler  T.  O'RelllT  (N.  J.)   1  I-.  R.  A.  TO,  and  offered  for  sale  or  'sold  an^  right  tr  titI*M 

note:  CummlngtaD  v.  Bolchertown  (Mass)  4  L,  thereto.      Snbaequently,     by      supplemeiital 

i^tTi  Wl«  ^.  slui^FrsncUco  S^nslcM  Fo'^S  J"*'-"  "'  the  decree,  of  "1*.  »«d  on  app«l 

8oe.   (Csl,)   T  L.  R.  A,  578:  ftarby  v    Majsr  "*"''  ■  """'  decree  which  had  been  entataj 

4  L,  ed,  t:,  8.  887  ;  Hllla  v.  Durjee,  •  L.  ed.  "n  the  consolidated  oauae,  tha  Mipreme  cout 

D.  8.  411.  of  tbe  sUta  erf  Tenueaaee  adjudicatad  that 
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the  trust  deed  and  all  proceedings  baaed 
thereon  were  null  and  void,  and  that,  by  rea- 
son thereof,  the  sale  in  question  was  a  nul- 
lity. 

The  action  at  bar  was  tried  by  a  jury,  up- 
on an  a«^reed  statement  of  facts.  By  direc- 
lion  of  the  court  there  was  a  verdict  in  fa- 
vor of  the  plaintiff  for  the  full  amount 
claimed.  This  judgment  was  affirmed  by 
the  appellate  division  of  the  supreme  court 
of  the  state  of  New  York.  An  appeal  was 
then  taken  to  the  court  of  appeals  of  the 
state,  wliich  reversed  the  judgment,  and  or- 
dered the  complaint  to  be  dismissed  with 
costs.  167  N.  Y.  329,  60  N.  E.  642.  The 
judgment  of  the  court  of  appeals  bavins 
been  made  that  of  the  trial  court,  a  writ  of 
error  from  this  coiurt  was  prosecuted. 

Mr.  A.  Walker  Otis  argued  the  cause, 
and,  with  Mr.  Thomas  B.  Turley,  filed  a 
brief  for  plaintiff  in  error : 

While  plaintiff  in  error  claimed  title  to 
these  accounts  under  decrees  made  in  the 
QQurts  of  a  sister  state  ha\'ing  jurisdiction 
of  the  parties  and  subject-matter,  the  New 
York  court  refused  to  ^ve  effect  to  these  de- 
crees. This  raises  a  Federal  question  and 
gives  this  coui-t  jurisdiction. 

Dupasacur  v.  Rochereau,  21  WaII.  130,  22 

^^.  ed.  588;  Crapo  v.  Kelly,  16  Wall.  CIO,  21 

.  ed.  430;  Huntington  v.  Attrill,  146  U.  S. 

7,  30  L.  ed.  1123,  13  Sup.  Ct  Rep.  224; 

ncock  Nat,  Bank  v.  Fnrnum,   176  U.  S. 

IMO,   44  L.  ed.  610,  20  Sup.  Ot.  Rep.  506; 

Ooivell  v.  Applcgate,  152  U.  S.  327,  38  L.  ed. 

463.  14  Sup.  Ct.  Rep.  (ill. 

Whether  due  effcK^t  has  been  nven  by  a 
Htate  court  to  a  jiidjj^ment  or  decree  of  a 
c^Hirt  of  the  United  Slates  is  a  Federal  ques- 
t.ion  Avitliin  the  jurisdiction  of  tJiis  court  on 
iL  writ  of  error  to  the  supreme  court  of  the 


Orescent  City  L.  8.  L.  d  8.  H.  Co.  v. 
^utehert*  Union  8.  H.  d  L.  8.  L.  Co.  120  U. 
B.  141,  30  L.  ed.  614,  7  Slip.  Ot.  Rep.  472; 
Central  Nat.  Bank  v.  Stevens,  169  U.  S.  432, 
<2  li.  ed.  807,  18  Sup.  Ct.  Rpp.  403. 

If  it  appear  from  the  record,  by  clear  and 
xieceesary  intendment,  that  the  Federal 
€}uestion  must  have  been  directly  involved, 
^o  that  the  state  court  could  not  have  given 
Jud^Bpnent  without  deciding  it,  that  wOl  be 
^ufiioient. 

Orecn  Bay  d  M.  Canal  Co.  v.  Patten 
^apcr  Co.  172  U.  S.  68,  43  L.  ed.  364,  19 
f3iip.  Ct.  Rep.  97. 

It  is  the  settled  practice  in  the  chancery 
^ocirt  of  Tennessee  to  sell,  in  advance  of  the 
IItmU  hearing,  property  in  the  hands  of  a  re- 
ceiver, where  the  same  is  depreciating  in 
"Value. 

Oleaves  v.  Ferguson,  2  Shannon  Cas.  560. 
It  is  tlie  settled  law  of  Tennessee  that  at 
%  judicial  sale  made  under  a  decree  of  the 
(diancery  court  an  innocent  purchaser  ob- 
tains a  good  title  to  the  proi>erty  sold,  even 
though  the  decree  of  sale  i»  afterwards  re- 
versed. 

Amivrson  v.  Ammonctt,  9  Loa,  1;  Qreen- 
latc  V.  Oreenlaw,  16  Lea,  435 ;  Blanz  v.  Bain, 
95  Tenn.  87,  31  S.  W.  150. 
ISSV.U. 


Mr.  Anthony  B.  Porter  argued  the 
cause,  and,  with  Jfr.  Thomas  Kilvert,  filed 
a  brief  for  defendant  in  error: 

No  Federal  question  arises  upon  the  con- 
struotion  by  tlie  staite  court  of  the  agree- 
meut  of  January  3,  1891,  as  to  the  rights  of 
the  defendant  thereunder;  and  the  same  is 
not  reviewable  undoj*  the  writ  herein. 

Kcnnard  v.  Nebraska,  136  U.  S.  304,  46  L. 
ed.  1175,  22  Sup.  Ct  Rep.  879. 

The  defendant's  right  to  collect  and  devote 
the  money  in  question  to  the  purposes  of 
the  agreement  was  not  affected  by  the  de- 
cree of  sale  in  the  Tennessee  couKs,  or  the 
sale  made  thereunder. 

Hay  V.  Norseworthy,  23  Wall.  128,  23  L. 
ed.  116. 

The  rule  in  Murdock  v.  Memphis,  20  Wall. 
634,  22  L.  ed.  443,  governs  the  oase  at  bar. 

Where  the  state  court  takes  such  a  view 
of  the  case,  within  the  scope  of  the  plead- 
ings, that  a  decision  of  a  Federal  question 
presented  therein  would  not  be  necessary,  iU 
judgment,  in  general,  will  not  be  reviewed 
by  Qiis  couil. 

Chapman  v.  Ooodnow,  123  U.  S.  540; 
Cluxpman  v.  Crane,  31  L.  ed.  235,  8  Sup.  (Tt. 
Rep.  211;  Avery  v.  Popper,  179  U.  S.  305, 
45  L.  ed.  203,  21  Sup.  Ct  Rep.  94. 

Mr.  Justice  Wl&ite,  after  making-  the 
foregoing  statement,  delivered  the  opinion 
of  the  court: 

As  in  the  complaint  the  plaintiff  in  error 
unquestionably  set  up  a  right  to  recover  as 
the  result  of  a  judicial  sale  made  under  de- 
crees, both  of  courts  of  the  United  States 
and  of  a  state.  Federal  questions  exist  in 
the  record,  and  the  motion  which  has  been 
made  to  dismiss  is  therefore  denied. 

Coming  to  the  merits,  the  questions  for 
decision  are  whether  due  effect  was  given  by 
the  court  of  appeals  of  New  York  to  the  de- 
crees in  question.  Jacobs  ▼.  Marks,  182  U. 
S.  683,  687,  45  L.  ed.  1241,  1244,  21  Sup. 
Ct.  Rep.  865. 

Two  questions  were  considered  by  the 
state  court  in  its  opinion,  viz.:  (1)  the 
meaning  and  effect  of  the  contract  entered 
into  between  Bcckwith  and  the  Memphis 
Appeal  Comnany;  and  (2)  whether  the 
rights  of  Beckwith  under  the  contract  had 
b^n  conclusively  adjudicated  l^  the  prior 
litigation  in  Tennessee. 

*The  agreement  referred  to  was  evidenced  [670] 
by   two  Tetters  and   indorsements  thereon, 
and  a  copy  thereof  is  contained  in  the  mar- 

tMemphis,  Tenn.,  Jan.  8,  1891. 
S.  C.  Beckwith, 

48  Tribune  Building,  New  York  City. 
Dear  Sir: — 

In  consideration  of  special  efforts  which  you 
pledge  yourself  to  make  in  our  behalf  to  the 
best  of  your  efforts  and  ability,  and  further^ 
more,  in  consideration  of  allowing  you  nothing 
In  the  shape  of  salary,  office  rents,  or  traveling 
expenses,  we  hereby  authorize  and  appoint  you 
our  sole  and  exclusive  o gent  for  n  term  of  five 
years  from  September  Ist,  1891,  and  sooner  If 
possible,  on  n  plain  commission  basis  of  twenty- 
five  per  cent  on  all  business  for  all  that  portion 
of  the  United  States,  north  of  a  line  running 
east  and  west  with  the  southerly  boundary  of 
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ffill]  *Iii  disposing  of  the  first  quecrtion  the  court 
held  that  *'the  clause  of  the  agreement  giv- 
ing to  the  defendant  [Beckwith J  the  right  to 
collect  all  of  the  bills  was  evidently  intend- 
ed to  give  him  the  control  of  the  proceeda 
resulting  from  the  advertisementa,  so  that 
he  could  apply  the  same  upon  his  loan  to 
the  amount  of  1,000  per  month,"  and  that 
the  clause  referred  to  *'was  in  the  nature  of 
an  equitable  pledge  of  the  receipts  for  that 
purpose."  It  was  further  held  that  the  re- 
ceiver of  the  newspaper  took  possession  of 
the  aaseta  and  business  thereof  subject  to 
the  liens  and  obligations  of  the  corporation 
(in  other  words,  took  only  the  interest 
which  the  corporation  had  in  the  property 
which  it  assumed  to  possess  and  o>vn),  and 
as  the  receiver  "accepted  and  published  the 
advertisements  procured  by  the  defendant 
[Beckwith],  he  [the  receiver]  must  be 
deemed  to  have  done  so  under  the  contract 
which  the  defendant  [Beckwith]  had  with 
the  corporation,  and  under  that  contract  the 
defendant  had  the  right  to  collect  the  mon- 
eys accruing  for  such  advertisements,  and 
to  retain  out  of  such  collections  a  sum  not 
to  exceed  1 1,000  per  month,  to  be  applied 
upon  the  loan."  It  is  manifest  that  the 
question  of  the  proper  construction  of  this 
contract  being  non-Federal  in  its  nature,  is 
not  subject  to  review,  and  we  consequently 
assume  that  the  construction  was  correct. 

The  second  question  was  treated  as  in- 
vohing  only  the  issue  of  rea  judicata.  Con- 
sidering the  final  decree  entered  in  the  con- 
solidated action,  and  the  decree  as  subse- 
quently entered  by  the  trial  court  upon  the 
mandate  of  the  supreme  court  of  Tennessee, 
it  was  decided  that  the  Tennessee  court  "did 
not   adjudicate    nor   attempt   to   determine 

1672J.  .  .  [the]  right  [of  Beckwith]  to  •the 
moneys  received  by  him  for  advertisements 
inserted  in  the  paper  by  the  receiver  after 
Ids  appointment."  The  court  then  said, — 
evidently  assuming  that  the  last  decree  em- 


bodied the  direction  for  Bales:  "Under  the 
judgment  the  purchaser  became  entitled  to 
all  the  moneys  due  and  owing  to  the  reoeiv- 
er  by  reason  of  the  publication  of  the  paper, 
but  moneys  that  did  not  belong  to  the  re- 
ceiver, or  to  which  he  was  not  entitled,  did 
not  pass  to  the  purchaser,  and  we  find  noth- 
ing in  the  prior  decree  that  is  an  adjudica- 
tion upon  this  Guestion."  In  effect,  there- 
fore, the  court  ox  appeals  of  New  York  con- 
strued the  decrees  of  sale  and  held  that  the 
direction  to  sell  merely  authorized  a  sale  of 
the  right,  title,  and  interest  of  the  receiver 
in  the  accounts  in  question,  and  left  for  fu- 
ture determination,  in  any  controversy 
which  might  arise  in  respect  thereto,  the 
question  of  the  extent  of  the  interest,  if 
any,  of  the  receiver  in  such  accounts. 

The  sole  contentions  which  are  open  for 
our  consideration  are.  Did  this  judmicnt 
fail  to  give  full  faith  and  credit  to  the  ju- 
dicial proceedings  in  the  Tennessee  courts 
as  required  by  §  1  of  article  4  of  the  Consti- 
tution? and,  Did  it  deny  due  efficacy  to  a 
title  or  right  claimed  under  an  author!^ 
exercised  under  the  United  States  t     It  is 
strenuously    argued    that,    properly     inter- 
preted, the  decrees  directed  a  sale  of  the  ac- 
counts as  they  stood  on  the  books  of  the  re- 
ceiver, and  that  the  effect  of  the  decrees  and 
the    sale    made   thereunder    was   that   an 
right  to  or  lien  possessed  by  Beckwith  in  t^ 
moneys  due  upon  the  accounts  was  tra 
ferred  to  the  proceeds  of  sale  of  all 
property  of  the  Memphis  Appeal. 

In  considering  this  question  it  is  to  be  ob- 
served that  the  records  of  the  proceedings 
in  the  actions  in  which  the  decrees  relied 
upon  were  rendered  were  not  offered  at  the 
trial  below,  but  that  the  case  was  disposed 
of  solely  upon  an  agreed  statement  of  facts, 
to  which  certain  of  the  decrees  made  in 
those  actions  were  annexed  as  exhibits.  To 
this  agreed  statement,  therefore,  and  to  it 
alone,  we  are  to  look,  for  the  purpose  of  de* 


Ohio,   Missouri,  embracing  Clnclmiatl   and   St. 
Loalfi,  Including  these  two  points. 

All  applications  for  rates,  space,  etc.,  from 
aforesaid  territory  to  be  referred  to  you,  and  In 
case  we  should  make  a  deal  direct  with  any  par- 
tiea  agent,  or  advertisers,  from  your  territory 
(which,  however,  is  not  coDtemplnted),  we  will 
allow  you  the  commission  named  upon  same, 
and  refer  it  to  you  for  collection. 

Tou  are  to  collect  all  bills  and  render  monthly 
statements,  and  to  be  held  responsible  for  all 
accounts,  except  where  a  concern  should  fail 
through  no  fault  of  yours,  and.  In  event  of  that, 
you  are  simply  to  lose  your  <  immisslon,  but 
not  to  be  liable  beyond  that. 

You  are  not  to  repres^'ut  any  other  morning 
paper  in  the  state  of  Tennessee  or  Arkansas 
without  our  consent  In  writing,  but  to  do  all 
you  can  in  every  way,  and  at  all  times,  within 
the  above  territory,  to  advance  the  Interests  of 
the  Appeal-Avalanche. 

Memphis  Appeal-Ayalanche  Company, 

T.  B.  Hatchet t.  Bus.  Manager. 

Accepted.     8.  C.  Beckwith. 

Memphla  Tenn.,  Jan.  3d,  1801. 
The  Memphis  Appeal  Company, 

Memphis,  Tenn. 
Gentlemen : — 

In  consideration  of  a  contract  this  day  en- 

eoo 


tered  Into  by  and  between  ns,  I  hereby  agree 
to  advance  to  you  thirty  thousand  dollais 
($30,000),  as  follows: 

$5,000  in  cash  on  or  before  January  Tth» 
15,000  on  or  before  the  12th  of  January,  1891, 
then  15,000  on  the  26th  of  January,  1801,  fes 
take  up  your  note  now  In  the  Nassau  Bank  «C 
N.  ¥.  for  that  amount.  And  $16,000  troa 
to  time  as  you  may  advise  me  and  so  dnaliei 

The  amount  named  of  $30,000  to  be 
you  on  the  Appeal  Company's  jiote% 
by  W.  A.  Collier,  and  I  am  to  be  farther  ss* 
cured  by  a  deposit  as  collateral  of  an  equal 
amount  of  the  capital  stock  of  yonr  eompany. 
and  which  stock  shall  not  be  increased  wltbont 
my  consent  during  the  term  ot  this  loaa; 
neither  shall  any  encumbrance  be  placed  QpoA 
same. 

Said  loan  and  interest  at  6  per  cent  to  be  paid 
me  in  monthly  instalments  by  moneys  r^mn^vg 
Into  my  bands  from  the  advertising  In  yov 
paper.  In  amounts,  say  $1,(X)0  per  montk*  aatll 
paid.  8.  C.  BeckwItiL 

O.  K. :     Memphis  Appeal  Company. 
T.  B.  Hatchett,  Busineas 


(Indorsed)  :     As  the  debt  Is  reduced  I  will 
surrender  stock  collateral  pro  rmta, 

8.  C.  Beckwttk 
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terminiog  tlM  questSon  presented  for  deci- 
aion.  A  summary  of  the  statement  will  be 
found  in  the  maigin.t 


*It  is  to  be  borne  in  mind  that  upon  the[673] 
plaintiff  in  error  rested  the  burden  of  es- 
tablishing that  the  decrees  of  sale  were  not 


fOn  Janoary  8,  1891,  the  Memphis  Appeal  overchecks  made  by  him  for  personal  advances 
Company,  then  engaged  in  pabllshlng  a  news-  on  acconnt  of  the  property  In  his  handa  Bz- 
paper  at  Memphis,  entered  into  the  contract  ceptlng  only  the  oertiflcates  Issued  by  the  fo- 
with  Beckwlth  which  has  heretofore  been  set  ceirer  for  the  payment  of  which  the  purchaser 
out.  Beckwith  made  the  adrancea  stipulated  shall  in  no  way  be  liable." 
and  $20,000  therec^  was  owing  to  him  at  the  After  directing  that  the  receiver  report  his 
time  the  action  at  bar  was  instituted.  While  proceedings  under  the  decree  to  the  court,  It 
the  Memphis  Appeal  Company  was  a  going  con-  was  further  recited  as  follows : 
cam  Beckwlth,  under  the  contract  aforesaid,  "The  poreliaser  at  the  sale  herein  ordered 
procured  advertising  orders,  the  indebtedness  will  acquire  the  absolute  title  to  all  the  prop- 
upon  which  collected  by  him  was  the  basis  of  erty  decreed  to  be  sold,  free  from  all  claims, 
the  recovery  sought  in  this  action.  After  the  lieoB,  and  encumbrances  whatever,  save  as  pro- 
making  of  the  contract  and  prior  to  September  Tided  above  as  to  the  contract  obligations  of  the 
80,  1898,  the  Memphis  Appeal  Company  eze-  receiver;  and  the  proceeds  of  sale  will  stand 
cuted  a  deed  of  trust  upon  its  property  to  se-  iq  these  causes  in  lieu  and  place  of  the  prop- 
cure  certain  creditors.    On  the  date  named  An-  ^^ty  Itself." 

drew  D.  Owynne  and  others,  the  trustees  under        Subsequently  the  decree  of  sale  was  modified 
the  deed  of  trust,  brought  suit  to  enforce  that  by  directing  a  sale  to  be  made  by  the  clerks  of 
Instrument.     Beckwlth  was  made  a  party  de-  the   respective  courts,   as  commissioners.     Re^ 
fendant,  and  a  receiver  was  appointed,  who  took  spectlng  the  sale  and  the  confirmation  thereof, 
possession  of  the  property  of  «ie  Memphis  Ap-  ^  ig  recited  in  the  agreed  statement  as  follows 
peal  Company  and  continued  the  publication  of  (italics  not  in  original) : 
Ita    newspaper  from   September   80,    1898,   to        .*i8.  Thereafter  and  on  the  16th  day  of  June, 
June  16,  1894.    On  October  S,  1898,  Beckwlth  ig^^  g^^  oommlasloners,  acting  under  the  de- 
procured  the  removal  of  the  controversy   be-  ^rees  aforesaid,  sold  at  public  auction  In  the 
tweeo  himself  and  the  trustees  into  a  court  of  city  of  Memphis,  the  property  aforesaid,  CMid 
the  United  States,  and  that  controversy  there  aUo  all  the  right,  title,  and  interest  of  eatd  re- 
continued,  though  It  does  not  appear  how  it  was  f^^^r  to  the  variaue  euma  set  forth  in  BmhibU 
terminated,  if  it  ever  was.  g  anncmed  to  the  complaint  herein,  and  in  and 
Beckwith  served  written   noUce  on  the  re-  fQ  if^g  olaime  of  $a4d  receiver  againet  the  par- 
celver  that  he  claimed  that  his  rights  under  <^,  therein  mentioned  for  eoML  advertisemenU 
file  contract  were  not  affected  by  the  appoint-  puhHahed  by  eaid  receiver  for  their  account  in 
nent  of  the  receiver,  and  the  receiver  replied  g^id  Memphis  Appeal-Avalanche  between  Sep- 
aisiMitlng  the  right  of  Beckwlth  to  collect  mon-  temhcr  30,  1898,  and  June  16,  1894.  as  afore- 
mju  for  advertising  matter  which  might  be  pub-  taid,  when  and  where  same  was  struck  off  to 
llstaed  by  the  receiver.  one  West  J.  Crawford,  he  paying  therefor  to 
After  the  Institution  of  the  trustee  suit,  sun-  be  Id  J.  B.  Cloogh  and  B.  B.  McHenry  as  such 
dry  actions  w^e  filed  in  the  same  court  by  gen-  commissioners  the  sum  of  $65,200.  and  he  being 
«aaJ  creditors  and  others  against  the  Memphis  the  highest,  best,  and  last  bidder  therefor.  That 
Appeal  Company,  which  were  afterwards  con-  whatever  title  the  receiver  had  to  said  sums  set 
aolidated  with  the  trustee  suit.     In  April,  1894,  forth  in  Exhibit  B  was  derived  from  said  trust 
In   the  conw^ldated  action,  and  In  the  action  deed  and  hU  appointment  as  such  receiver.   On 
pending  In  the  United  States  court,  a  decree  of  the  3d  day  of  July,  1894,  decrees  were  slmul- 
•itle  was  entered,  "on  the  motion  of  the  several  taneoiisly  entered  In  aald  actions  thus  pending 
complainants,"  directing  a  sale  of  the  property  in  said  chancery  court  of  Shelby  county,  and 
In  the  hands  of  the  receiver,  because  of  the  as-  said  circuit  court  of  the  United  States,  confirm- 
tterted  fac^  that  the  property  was  deteriorating  Ing  the  sale." 

and    was    not    self-supporting.     The    property        On  March  26,  1896,  a  final  decree  was  en- 

whlch  was  ordered  to  be  sold,  after  due  adver-  tered  in  the  consolidated  action  determining  the 

tlsement,  was  thus  described  In  the  order :  rights  of  a  large  number  of  persona  one  such 

"The  Memphis  Appeal-Avalanche  newspaper,  being  Beckwlth,  whose  claim  of  a  lien  on  the 

With  all  the  rights,  privileges,  beneflta   fran-  fund   under  an  execution   Issued  In  an  action 

chlsea  etc.,  belonging  to  or  In   any  way  per-  brought  by  a  named  party  other  than  Beckwlth, 

talnJng  to  same^  together  with  Its  good  will,  In  which  action  Judgment  had  been  obtained 

anbscrlptlon    list,    advertising    patronage,    in-  against    the    Memphis    Appeal    Company,    was 

come,  sad  profits,  and  all  the  machinery,  appll-  overruled,  and  he  wa;  allowed  an  appeal.     A 

ances,  furniture,  material,  property,  assets,  etc.,  portion  of  the  defendants  thereafter  prosecuted 

of  every  kind  and  description,  and  the  general  an  appeal  to  the  supreme  court  of  Tennessee, 

outfit  of  the  newspaper  now  In  the  hands  of  the  and  after  the  decision  of  that  appeal  a  decree 

receiver  In  these  causes.  was  entered  In  the  trial  court  In  conformity  to 

"He  will  sell  all  and  every  kind  und  descrip-  the  directions  of  the  appellate  court,  on  July  8, 

tlon  of  property  In  his  handa  saving  and  ex-  1896.     llie  appeal  of  Beckwlth  was  disposed  of 

Qept  the  uncollected  book  accounts  of  the  Mem-  by  a  general  afllrmance  of  the  decree  below,  ex- 

phis    Appeal   Company,   accruing   prior   to   his  ^ept  ss  particularly  specified  in  the  Judgment 

appointment  as  receiver,  and  which  were  placed  ^^  ^^^  appellate  court. 

tn  bis  hands  for  coiiecUon.     Such  of  these  ac-        Crawford,  the  purchaser  at  the  sale,  "duly 

fsouots  as  remain  uncollected  will  not  be  sold.  j^gsigaed  and  transferred  to  the  plaintiff  all  hia 

-All  accounts  which  may  be  or  are  to  become  ,  ,^      demands,  and  right  of  action  against 

2?*^H^n^!;j:^J^n  h';»'Sird°.  win  n.1^^^^^^^^^  the  defendant,  which  he  acquired  by  virtue  of 

of  the  newspaper  In  his  hands  will  pass  to  and  ..     ^^.    ^^  -  '  ^  -^   -a^.    «k^„«  .„#*«-*»^i  *«  »» 

bs  acqniied  by  the  purchaser  at  this  sale,  who  V^u"*  ^'^f  t  I  a  f ?  *  »Vr^.  ^  k 
will  tecome  Oie  full  owner  of  the  same.  And  ^8  heretofore  stated  the  collections  made  by 
such  purchaser  will  take  the  property  decreed  Beckwith  sought  to  be  recovered  in  the  action 
to  be  sold  herein,  subject  to  all  of  the  contract ,  «*  bar  were  made  on  advertising  orders  pio- 
obllgstlons  tocurred  by  the  receiver,  and  will  !  <*"red  by  Beckwlth  under  the  contract  and  pub- 
assume  the  payment  of  same,  Including  any  i  llshed  by  the  receiver. 
amount  due  the  receiver  on  the  day  of  sale  for  | 
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S'ven  the  due  effect  to  which  they  were  enti- 
.  ed,  and  if  it  haa  *f  ailed  to  sustain  sudi  bur- 
den this  court  cannot  say  that  error  was 
committed  by  the  judgment  below  rendered. 
The  decrees  of  sale  were  made  in  the  con- 
[675]solidated  action  in  *the  state  court  and  in 
the  action  pendine  in  the  United  States 
court,  and  preceded,  by  nearly  two  years, 
the  making  of  the  final  decree,  which,  how- 
ever, was  entered  only  in  the  consolidated 
cause,  and  not  in  the  action  pending  in  the 
Unit^  States  court.  It  is  disclosed  by  the 
record  that  in  two  of  the  actions  which  were 
consolidated — ^that  filed  by  the  trustee  and 
one  on  behalf  of  certain  employees  of  the 
Memphis  Appeal  Company — Aliens  were  as- 
serted upon  all  the  assets  which  came  into 
the  possession  of  the  receiver,  viz.,  those  em- 
braced in  the  deed  of  trust  which  was 
sought  to  be  foreclosed.  The  deed  of  trust 
was  made  long  after  the  execution  of 
the  contract  between  Beckwith  and  the 
Memphis  Appeal  Company,  and  vested 
rights,  if  any,  of  Beckwim  were  not  af- 
fected by  the  execution  of  the  deed  or  by 
the  appointment  of  a  receiver.  The  agreed 
statement  is  silent  as  to  what  was  the  con- 
troversy between  the  trustees  and  Beck- 
with, but  Beckwith,  in  the  correspondence 
with  the  receiver,  claimed  that  his  contract 
right  was  unaffected  by  the  receivership. 
Now,  in  the  recital  in  the  decrees  of  sale  of 
the  property  to  be  sold  there  is  first  an  enu- 
meration of  property  generally,  in  language 
similar  to  that  contained  in  the  deed  of 
trust;  there  is  then  an  exemption  from  sale 
of  uncollected  book  accounts  accruing  prior 
to  the  appointment  of  the  receiver;  ai^  next 
is  the  following  recital:  "All  accounts 
which  may  be  or  are  to  become  due  to  the 
receiver  by  reason  of  the  operation  of  the 
newspaper  in  his  hands  will  pass  to  and  be 
acquired  by  the  purchaser  at  this  sale,  who 
will  become  the  niU  owner  of  the  same."  It 
may  be  fairly  inferred  that  Beckwith  then 
[576]  was  *and  prior  thereto  had  been  making  di- 
i*ect  collections  from  advertisers  under  the 
assumed  authority  of  the  contract,  and  he 
was  undoubtedly  asserting  the  right  to  re- 
tain the  moneys  which  he  might  collect  up- 
on advertisements  which  had  oeen  procured 
by  him.  The  sum  due  upon  such  accounts 
for  advertisements  published  l^  the  receiver 
was  small  as  compared  with  the  main  as- 
sets in  the  custody  of  the  receiver,  yet,  in 
that  portion  of  the  decree  which  made  the 
liens  and  encumbrances  operative  against 
the  proceeds  of  sale,  the  entire  proceeds  of 
sale,  and  not  the  proceeds  of  a  particular 
portion  of  the  property  sold,  were  made 
subject  to  all  liens  and  encumbrances  sought 
to  be  enforced  in  the  litigation. 

As  before  stated,  the  record  shows  that, 
in  two  of  the  actions  which  had  been  con- 
solidated, the  complainants  were  asserting 
liens  against  all  the  property  which  had 
come  into  the  possession  of  the  receiver,  and 
the  decree  of  sale  recites  that  the  sale  was 
ordered  upon  the  motion  of  the  complain- 
ants. Beckwith  nowhere  appears  to  have 
been  an  active  participant  in  obtaining  such 
decree  or  assenting  thereto.  It  does  not 
even  appear  thst,  at  the  time  of  the  entry 


of  the  decrees  of  sale^  he  was  a  party  to  anj 
of  the  actions  which  had  been  consolidated, 
for  it  cannot  in  reason  be  so  inferred  from 
the  mere  circumstance  that  nearly  two  years 
after,  on  the  entrjr  of  the  final  decree,  he  is 
referred  to  therein  as  being  a  cross  com- 
plainant in  one  of  the  actions  seeking  to  en- 
force a  lien,  the  nature  of  which  was  not 
disclosed. 

The  stipulations  contained  in  the  agreed 
statement,  particularly  the  recitals  insidMil- 
vision  nunibered  13,  lend  color  to  the  con- 
struction that,  as  respects  the  accounts  in 
question,  all  that  was  intended  to  be  sold 
was  the  right,  title,  and  interest  of  the  re- 
ceiver therein,  the  nature  and  extent  of 
which  title  was  left  unadjudicated.  The 
expression,  "the  property  aforesaid,"  used 
in  the  paragraph,  it  may  well  be  argued, 
was  intended  to  refer  to  something  distinct 
from  the  accounts  in  question,  ana  the  Ian- 
{^age  may  properly  be  interpreted  as  relat- 
ing to  the  property  covered  by  the  trust 
deed,  which  came  into  the  possession  of  the 
receiver.  A  reasonable  construction  of  the 
paragraph  can  be  adopted,  supporting  the 
claim  that,  as  regards  the  accounts,  *all  that  [6' 
was  sold  was  the  right,  title,  and  interest 
of  the  receiver  therein.  In  the  light,  there- 
fore, of  all  the  circumstances  \vnich  have 
been  detailed,  we  cannot  sustain  the  conten- 
tion of  the  plaintiff  in  error  that  the  guar- 
anty clause  of  the  decrees,  transferring  liens 
upon  the  property  to  the  proceeds  of  sale, 
was  intended  to  apply  to  the  accounts  in 
question  without  indulging  in  conjecture 
and  giving  to  the  plaintiff  in  error  the  bene- 
fit of  the  doubts  which  arise  as  to  the  pre- 
cise meaning  of  the  decrees. 

The  parties  having  chosen  to  try  the  case 
on  a  statement  of  facts,  which  does  not  af- 
ford us  the  means  of  saying  with  that  cer- 
tainty which  is  required,  that  the  judgment 
below  denied  due  faith  and  credit  to  the  de- 
crees in  Question,  we  cannot,  in  view  of  the 
burden  of  proof,  reverse  the  judgment  b^ 
low;  and  it  is  therefore  affirmed. 


UNITED  STATES,  Appv 

V. 

ARTHUR  B.  BARRINGER. 
(See  S.  C.  Reporter's  ed.  677-594.) 

Chvemment  printing  office — right  of  tempo* 
rary  employees  to  leave  of  absence, 

1.  Here  temporary  employees  In  the  sovem- 
meot  printing  office  are  not  entitled  to  leave 
of  absence  with  pay,  by  virtue  of  the  prorl- 
sloDS  of  the  sundry  civil  appropriation  bin 
of  June  11,  1896  (29  Stat,  at  L.  413,  <dia^ 
420.  U.  8.  Comp.  Stat.  1901»  p.  1056)  r*- 
eapltalatlng  the  previous  statutes  regulat- 
ing this  subject,  which  have  from  the  bs* 
ginning  been  conetrued  by  the  Public  Print- 
er as  excluding  temporary  employees 
the  proTlslons  for  leaves  of  absence. 


NoTB. — A9  to  ichat  claims  constitute  veM 
demands  against  a  state — see  note  to  North- 
western &  P.  Uypotheek  Bank  v.  State  (Wash.) 
42  L.  R.  A.  83. 
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IBOi.  U:<irEi>  States  v.  Babbinoeb.  Sf1-A60 

L    Temponrr    emplo;eM   of   the   Boverumeiit  lulen  adopted  by  the  Public  PrinUr  regard- 

prtDtlDE  office,  who  have  from  the  l.ot-iunini;  inj.   leaves  of  alwpiice.  persons  Uniporarily 

beeu  denied  leave.  oE  nU.enoc  b,  ;i  ruip  of  emplovrd  v,-r>--  not  gnnU-A  leave, 

tbe   lubilp  IrlDter  rann<sl  or  apv'"^'-.]  by  -y    ^n     pniployiH>»    of     the    BOvernmBBt 

were  Uot  nffwted  br  tbp  prnvl»lon»  n(  the     \    .         *V     .      .       .,         _,,,.        ,      ,  ,_-, 

»cl  of  Ciiiigreaa  of  July  1».  1SB7  (30  Stilt.  •""."■  '*"*"■  '"  "'"  ■""■"  "'  •'","*>  '™0' 
«t  L.  134.  cbup.  »),  ■utborlilng  the  Public  "lietlier  peiinaiieiit  or  t*;uii>oiary,  liuve  been 
Printer  to  i)»y  employeea,  foroier  enployee*  paid  for  all  accrued  but  imUHed  leaves  of 
«nd  the  Ipgol  repreeentBtiveg  ot  ilcceaied  abaence.  The  last  of  tlie  Sip prop riationtt  for 
former  tuiplojeCB  aai^h  ■uiob  hb  mur  be  due  such  Unused  leaves  was  that  ol  flfty-»eveii 
for  dcvrucd  aad  unpaid  leaves  of  abscuce  for  thousand  eight  hundri-d  and  fifty-iiiiut  dul- 
the  Bmul  years  1887  lu  181'4,  b.iti,  In-  lars  and  sixty  cent*  {«5735».00),  mude  by 
J  ™'i!:."'  ■PP"""''""""  B  sum  of  money  ^^^  ^^^  ^f  j^^^  jy_  ,a„,  ^^  gj^j  ^^  ^  ^^^ 
luenror.  ^1^^^   ^^^^  ^^  ^^^  ^^j  ^^  ^  estimate  uf 

fWn   9K9  1  ^^^  Public  Pi'ititer,  who,  in  trMismittiiig  Uie 

Lno.  KOB.J  ^^^^  ^  jj^^  SenaU^  informed  tliat  body  that 

it  incluiled  'many  employees  whose  terms  of 
se^^ice  in  the  olTlc*  Hvre  only  for  periods  of 
Ies9  'than  one  year,'  and  that  'the  amouutstfi79] 


iliifii  aocrued  to  s 
1  award  I 


.mporery    emp%«    of     Ih,     gorernn...!  ja™  ■»  »"' U-T  ••"  «">n»l- 

>>Y-intinfF  oftlt^  for  nllefjcd   arcrned  but  un-  ,-.,■,,              n          i    n     ^. 

maodod,  vrith  dlrmllon.  to  di.mii.  Ih.  petl-  K"""  "".Si      V"?'';  ?'      *"•■<""»"  J"-  ■•»- 

j_j                                                                         "^  t/eraon,  nied  a  brief  for  appellajit. 

ifr.  OeorKe  A.  KinE  argued  tbe  causes 

...,,,.      — -  ,.  and,  with  Mr.  William  B.  King,  filed  a  brief 

SUtement  by  Mr   Justice  WUte.  f^^  appellea 
The  findings  of  tlie  court  of  claims,  upon 

^*''.'=''.i*  P'^^''^"*f^'i  ?"^  '*."^'"*'*^".'^'"'''.**'!  Mr.    Jiistii-e    Wlilte,    after    making   tlie 

pXaintill  waa  entitled   to  judgment  against  ,(,iej.„i„„  statement,   delivered   the   opinion 

tl-*«  United  States,  are  as  follows;  pj  tl^^  couit- 

"I   The   claimant,   Artliur   B     Barringcr,  a  It  I  lo  ugh  'the    court    below    found     that 

-BiTL*'*.'™".'  "T  *°  ""'"  •""[''"J?''  .*«  a  com-  g,„n„„  ii,e  rules  for  the  government  of  the 

»aj  r>-«itor  ID   the  covemmont   printing   'offiM  (.rjuting  onice  adopted  by  the  Public  Print- 

^^^irmg    the    following    pcTiods:     December  er,  in  pursuance  of  power  conferred  by  law, 

-*1-,  18115,  toFeliiuaiy   2G,   1B96,   incusive;  thew  was  a  rule  forbidding  the  allowance  of 

-*•-''?  2-   'S,"''. ^„_-'"Jy  ^\   '.^P';  ™''^^'\*'  leaves  of   absence   to  temporary  employees. 

J"  -^^.^-eml^r  10,  l.-SO, ,  to  July  10.  1898,  inclu-  the  court  in  effect  treated  the  rule  in  ques- 

r:^  ■>•*;  October  2-1,  1 808   to  March  i   1899.  in-  tion  as  void,  since  it  assumed  that,  by  Uie 

»- »  usive:  Octol*r  2S,  13!'!),  lo  April  2.,  1000.  ^^s  of  Congiess  governing  the  printing  of- 

■  "atusivc,  .igBi<T'atiTig   iiiic    (11   year,  eight  fj^^  temporary  employees  of  the  ollice  w»re 

,'„"'"i'*"?'  "'i'i  ^"■'■''■^   ','2'   ■*•:'>■*■             ,.  entitled  to  leave  of  absence  with  pay.     The 

11.  During  Ills  term   of  ^eivieo  as  such  ^^^^t    deemed    that    the    duration    of    such 

*«  was  paid  at  tlie  late  of  tbicc  dollars  and  [..^ve  of  aLscuce  was  such  praportion  of  the 

J    vv^ty    it-nts    {W.20)    i,L;-   <(k-.i    of    eight  „^,r,y   ^^^^^x   leave  allowed   to   permanent 

»^iiiis  for  tbelime  served  piior  to  July  1.  employees  as  tbe   period   of   service   of  tha 

*  5j[i!.    ainounliiig  to  one    .  1 )   yi'ar,  two   (2)  teniporary  employee  in  each  year  bore  to  a 

'•lonll,*,  and  two  ve   (121   Uays    and  at  the  y^^r^  employment.     From    the   premise   of 

*^ite  of   four   dollars    ($1)    a  d;.y   for   sueb  ^^^   t,,^^   assumed,   the    court     held     that 

5^rnw  r.-iider,!d  after  July  1.  18!)9,  amount  „|,g„  ^  temporary  employee  had  not  been 

•  iBlosix   (b)   months.  allowed  his  leave  of  absence  because  ot  the  on- 

1   .■Ill-lie    wMs    not,     dunnc    any    of    tlic  fonyment  by  the  Public  Printer  of  the  rule 

■  iitie™  of  his  employment,  allowed  leave  of  denying  the   right  to  such   leave,  the  tem- 

-». licence  or   ptv   rata   piiy   for   leave   of  ab-  j^^arv  employee  was  entitled  to  be  paid  an 

'^■ricc.     If  allowed  leave  of  iibsence  of  thirty  i.^tra  amount  etiual  to  the  sum  of  his  regu- 

».<'./«  *  *''"'^'..r?  woiiM  have  been  cnti-  j^^  wages  for  the  period  which  would  have 

^ledto^fifty-one   (511  days   leave.       ^     ,     ,  [««„  ^braced    by   the    leave    had    it   been 

If.  instead  of  taking  such  leave   he  ha.  „anted.     In    effect,    therefore,    tbe    conclu- 

»**li  paid  I«-o  ™(o  lor  the  aamc.  he  would  ^^^  ^f  the  court  was  that,  because  the  stat. 

"7   '^IVoK';"*     .l'""  ,*■"»"-  ?'"'■  *"Ti'i^'  "t-^s  «■««  '"■■iJ  to  ■'"'>«'  ^  »  temporary  em- 

^-■ents     ($32«)    -^    A-^y    hv    thirty-siit     (30)  ,           ^^^^^  of  ^^,^^.„^   „ith   regular   pay. 

^y«,  and  tour  dollars  ($4)  a  day  for  rifteen  \^^'   ^,„t  be  construed  os  allowi^  to  such 

(  1.-5)   .lays,  amounting  to  one  hundred  and  /^„  ^^t,a  p„y  ^-ithout  leave,  an?  this  up- 

^veiity-tlve  dollars  ami  twet.ly  cents  ($1,--..-  '^^  ^y,^  t,,^ry  that  the  employee  who  had  a 

^"l-        .„         .   .              .  right  to   leave   with   pay.   who  had  not  re- 

■■IV.  The  claimant  did   not,  at  any   time  ceivcd   it,   under   the   circumslances   stated. 

■lui  ins;  liis  several  terms  of  service,  net  forth  was  entitled,  so  to  speak,  i 

jii  Hn.li.ig  i..  apply  for  a  leave  of  absence  or  jn  moncv  at  his  regular  ruie  o 

f.ir   a    iii..n«y  rquiviilent  for  the  same.     Ni>  (be  [«-nwi  of  leave  of  ivlii.-h  lie  I 

Ii-jii.-  of  iilwi-ni-i-  «ai  granted  or  allowed  to  [jrivc.l. 

W.f  I'l.iiniiint,  for  the  ivason  that,  undur  the  'The  conclusion  thus  reached 

188  ir.  s. 
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by  the  court  to  be  exceptional  and  anoma- 
lous, but  was  deemed  to  be  required  by  what 
was  conceived  to  be  the  unambiguous  pur- 
port of  a  provision,  held  to  be  mandatory, 
found  in  the  act  of  June  11,  189U,  making 
appropriations  for  sundry  civil  expenses  of 
the  government  for  the  fiscal  year  ending 
June  30,  1897.  29  Stat,  at  L.  413,  chap. 
420  (U.  S.  Comp.  Stat.  1901,  p.  1556).  The 
provision  in  question  was  said  to  be  entirely 
Dew  in  the  legislation  of  Congress  with  re- 
spect to  leaves  of  absence  to  the  employees 
of  the  government  printing  office.  Whilst 
the  anomalous  result  of  the  conclusion,  as 
observed  by  the  court  below,  is,  we  think, 
apparent,  it  would  seem  to  us  that  a  yet 
greater  anomaly  is  involved  in  the  premise 
which  was  taken  for  eranted, — ^that  is,  that 
the  statutes  contemplate  the  enjoyment  by 
mere  temporary  employees  of  the  provisions 
of  law  relating  to  an  annual  leave  of  ab- 
sence. We  think  this  is  so,  because,  singu- 
lar as  may  be  the  conclusion  that  since  em- 
ployees enjoy  the  right  to  leave,  with  pay, 
they  are  therefore  entitled  to  extra  pay 
without  leave,  we  think  it  is  far  more  sin- 
gular to  conceive  that  one  who  is  engaged 
Tor  a  temporary  employment,  say  for  a  day 
or  a  week  or  a  month  or  so,  comes  within 
the  purview  of  the  statutes  providing  for 
annual  leaves  of  absence. 

If,  however,  the  acts  of  Congress  compel 
the  adoption  of  the  premise  assumed  or  the 
conclusion  drawn  from  it  by  the  court,  how- 
ever anomalous  they  may  be,  our  duty  is  to 
enforce  the  result.  Whether  the  acts  of 
Congress  do  either  cannot  be  ascertained  by 
a  mere  reference  to  the  particular  proviso 
in  the  appropriation  act  which  constrained 
the  judgment  of  the  court  below,  but  must 
be  determined  by  an  examination  of  the 
acts  of  Confess  concerning  leaves  of  ab- 
sence to  employees  in  the  government  print- 
ing office  from  the  beginning.  The  review 
of  the  statutes  for  the  purpose  of  determin- 
ing whether  leave  with  regular  pay  involves 
the  right  to  extra  pay  without  leave  will 
also  necessarily  require  us  to  examine  the 
same  statutes  upon  which  the  right,  if  it 
exists  at  all,  of  temporary  employees  in  the 

frinting  office  to  leave  of  absence,  must  rest, 
n  proposing  to  first  investigate  such  ques- 
tion, we  are  not  unmindful  of  the  fact  that 
the  government  at  bar  did  not  at  all  dispute 
the  assumption  indulged  in  by  the  lower 
|681]<)ourt»  but  rested  its  *c1aim  to  reversal  on 
other  grounds.  In  view  of  the  fact,  how- 
ever, that  we  must  correctly  administer  the 
statutes,  and  that  the  question  as  to  the 
right  of  a  temporary  employee  to  leave  of 
absence  has  been  fully  presented  by  the  ap- 
^Uee,  we  shall  examine  and  decide  it.  The 
problems,  then,  for  solution  in  the  order 
stated  are:  First.  Do  the  acts  of  Congress 
which  provide  for  leave  of  absence  to  the 
employees  of  the  government  printing  of- 
fice embrace  mere  temporary  employees  of 
such  office?  and.  Second.  If  such  employ- 
ees are  so  embraced,  do  the  statutes,  wnilst 
providing  for  leave  in  favor  of  the  tempo- 
rary employees,  with  pay  during  the  term 
of  the  Jenvp.  provi<le  al«o  for  extra  pay 
Without  leaves  where  the  leave  has  not  been 
0O4 


enjoyed  because  of  a  rule  of  the  printh|| 
office  forbidding  its  allowance? 

The  original  grant  of  authority  to  allon 
leaves  of  absence,  with  pay,  to  employees  o 
the  printing  office  was  the  act  of  June  30 

1886.  24  Stat,  at  L.  91,  chap.  572.  Th< 
statute  consisted  of  two  sections,  in  the  aec 
ond  of  which  it  was  provided  that  the  ad 
should  take  effect  on  and  after  the  first  da} 
of  July,  1886.  The  first  section  is  as  fol 
lows: 

"That  the  employees  of  the  governmeni 
printing  office,  whether  employed  by  thi 
piece  or  otherwise,  be  allowed  a  leave  of  ab 
sence,  with  pay,  not  exceeding  fifteen  days 
in  any  one  fiscal  year,  after  the  service  oi 
one  year,  and  under  such  regulations  sod 
at  such  time  as  the  Public  Printer  may  de» 
icnate.  Such  employees  as  are  engaged  ox 
piece-work  shall  receive  the  same  rate  ol 
pay  for  the  said  fifteen  days*  leave  as  wil 
be  paid  to  day  hands:  Provided^  TliAl 
those  regularly  employed  on  the  Congres 
sional  Record  shall  receive  leave,  with  paj 
at  the  close  of  each  session,  pro  rata,  ion 
the  time  of  such  employment." 

We  think  the  employees  embraced  withii 
this  statute  were  permanent  employees,  anc 
not  those  who  might  be  called  in  for  tem 
porary  or  emergency  purposes,  since  theob 
ject  of  the  statute  was  to  provide  for  sd 
nual  leave  during  each  fiscal  year,  and  tin 
leave  was  allowed  only  after  the  service  O! 
one  year.  Any  doubt  as  to  this  construe 
tion  is  removed  by  the  proviso  which  si 
lows  a  pro  rata  leave  to  regular  employee! 
of  the  Congressional  Record.  As  the  dura 
tion  of  the  work  which  this  class  of  em 
ployees  performed  was  necessarily  limited 
by  Uie  sessions  of  'Congress,  it  is  obvious 
that  they  were  considered  as  excluded  by 
the  general  language  in  the  prior  portions 
of  the  act,  and  hence  an  exceptional  provi- 
sion giving  them  its  advantages  was  insert 
ed.  And  the  proviso  itself  adds  emphasLi 
to  the  significance  arising  from  its  enaett 
ment,  since  it  conferred  the  benefits  only  o« 
such  employees  as  were  regularly  emploja 
for  such  work,  and  therefore  excluded  tnor^ 
merely  called  in  to  meet  an  emergency  * 
the  employment  in  question. 

It  is  also  obvious  that  the  Public  Prini^ 
in  administering  this  act,  did  not  interpr« 
it  as  embracing  temporary  employees,  ■!■-, 
the  rules  of  his  office  excluded  emplo; 
that  character  from  the  grant  of  1< 
absence.  And  the  appropriations  made 
Congress  to  execute  the  act  of  1886,  oi 
the  acts  being  enacted  by  the  very  Oong*^ 
which  passed  the  act  oi  1886,  serve  to  ^ 
force  the  meaning  arising  on  the  face  of  "S 
act  itself.  Those  appropriations  were 
defined:  "To  enable  the  Public  Prin 
comply  with  the  provisions  of  the 
granting  fifteen  days'  annual  leave 
employees  of  the  government  print!  ^ 
fice."  Act  August  4.  1880,  making  a_ 
priations  for  the  fiscal  year  ending  Jun 

1887,  24  Stat,  at  L.  255«  chap.  902   (C7.  ^ 
Comp.  Stat.  1901,  p.  1489)  ;   Act  of  IfSwol 
3,  1887,  24  Stat,  at  U  509.  chap.  862  (U.fil 
Comp.  Stat.  1901,  p.  24.37)  ;  and  the  ui^i. 
cy  deficiency  appropriation  act  of  March  M 
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1888,  25  Stat,  at  L.  47,  chap.  47,  making  ap- 
propriations for  the  fitwal  year  ending  June 
30,  1888.  From  the  subsequent  legislation, 
to  which  we  shall  hereafter  refer,  we  think 
that  it  may  be  inferred  that  those  charged 
with  the  administration  of  the  act  of  188G 
construed  it  as  meaning  that  a  year's  serv- 
ice was  necessary  to  give  the  right  to  re- 
ceive leave  of  aosence,  and  that,  if,  after 
earning  and  enjoying  leave  by  a  year's  serv- 
ice, before  the  completion  of  another  full 
year  the  employee  severed  his  connection 
\?ith  the  service,  he  was  not  entitled  to  any 
proportional  leave.  On  August  1,  1888,  an 
act  was  approved,  which,  with  its  title, 
reads  as  follows  (25  Stat,  at  L.  352,  chap. 
722)  : 
"An  Act  to  Extend  the  Leave  of  Absence  of 

Rmp1o3'ee3   in    the    Government   Printing 

Office  to  Thirty  Days  Per  Annum. 

**Tliat  the  act  entitled  *An  Act  Granting 
Leave  of  Absence  to  Employees  in  the  Gov- 
ernment Printing  Oflice,'  approved  June 
thirtieth,  eighteen  hundred  and  eighty-six, 
^83]be  BO  amended  as  to  *extend  the  annual  leave 
of  absence  therein  described  to  thirty  days 
in  each  fiscal  year:  Provided^  That  it  shall 
be  lawful  to  allow  pro  rata  leave  to  those 
serving  fractional  parts  of  a  year." 

Clearly  this  act  was  but  an  amendment 
of  the  act  of  1880,  and  did  not  attempt  to 
repeal  that  act  or  to  extend  its  benefits  to 
classes  of  employees  not  embraced  by  the 
prior  act.  Its  object  on  its  face  was  simply 
to  extend  the  period  of  leave  of  absence 
from  lifteen  to  thirty  days  and  to  confer  up- 
on the  permanent  employees  who  were  enti- 
tled to  leave,  in  accordance  with  the  terms 
of  the  previous  act,  an  additional  right  to 
enjoy  the  benefits  of  a  pro  rata  leave,  if 
thereafter  they  severed  their  connection 
with  the  service  before  they  had  completed 
another  entire  year's  sei'vice  so  as  to  ue  en- 
titled to  that  year's  leave. 

Undoubtedly  the  statute  was  thus  con- 
strued by  the  Public  Printer  in  its  adminis- 
tration, since  he  continued  in  force  the  rule 
forbidding  leaves  of  absence  to  temporary 
onployees,  and  besides  construed  the  statute 
OB  giving  the  right  to  proportional  leave  of 
absence  to  only  a  permanent  employee  who 
had  served  sulhcient  time  to  earn  at  least 
one  annual  leave.  As  the  act  of  1888  con- 
•idered  and  dealt  with  the  prior  law,  as  ad- 
ministered hy  the  Public  Printer  in  pursu- 
ance of  the  authority  conferred  upon  him  by 
the  act  of  188G,  and  as  the  act  of  1888  con- 
ferred only  a  new  right  in  one  particular 
— ^that  is,  as  to  fractional  leaves  to  perma- 
nent employees — it  is  not  probable  that,  if 
It  was  intended  to  overthrow  the  construc- 
tion which  the  Public  Printer  had  put  upon 
the  previous  act,  by  formulating  a  rule  ex- 
pressly excluding  temporary  employees 
from  the  right  to  leave,  that  some  express 
provision  on  that  subject  would  not  have 
Deen  incorporated  into  the  amendatory  act. 

What  was  intended  by  the  act  of  August, 
1888,  is,  moreover,  shown  by  an  act  passed 
1^  the  very  same  Congress  at  the  same  ses 
tton.  Thus,  the  appropriation  act  for  tlio 
flacal  year  ending  June  30,  1889,  became  n 
law  on  October  2,  1888.  That  act  con- 
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tained  an  appropriation  ''To  enable  the 
Public  Printer  to  comply  with  the  provi- 
sions of  the  law  granting  thirty  days'  an- 
nual leave  to  the  employees  of  the  govern- 
ment printing  ofTice."  lliis  was  immediate- 
ly followed  by  an  appropriation  "To  pay 
pro  rata  leaves  of  absence  to  employees  who 
resign  or  are  discharged  *  (decision  of  ilie[584| 
First  Comptroller)."  [25  Stat,  at  L.  548, 
chap.  1069].  We  have  not  been  referred  to 
the  decision  of  the  Comptroller  to  which 
the  act  adverts,  nor  have  we  been  able  to 
find  it.  But  the  appropriation  made  in  fur- 
therance of  the  act  1888  shows  that  such 
act  was  designed  for  the  benefit  solely  of 
the  regular  employees,  and  the  authority  to 
pay  pro  rata  leaves  of  absence  which  it 
granted  was  such  pro  rata  leaves  of  absence 
to  employees  who,  from  the  nature  of  their 
previous  and  permanent  service,  might  ex- 
pect to  earn  a  full  annual  leave,  but  were 
prevented  from  doing  so  by  resignation  or 
discharge.  Appropriations  of  like  charac- 
ter, couched  in  substantially  identical  lan- 
fuagc,  were  made  for  the  fiscal  year  ending 
une  30,  1890  (25  Stat,  at  L.  980,  chap, 
ill;  2iB  Stat,  at  L.  159,  chap.  429); 
for  the  fiscal  year  ending  June  30,  1891 
(20  Stat,  at  L.  371,  chap.  837);  and  for 
the  fiscal  vear  ending  June  30,  1892  (20 
Stat,  at  L.  948,  chap.  542  [U.  S.  Comp.  Stat. 
1901,  p.  2023]).  Indeed,  the  appropriation 
act  for  the  last  quarter  of  the  fiscal  year 
ending  June  30,  1890,  makes  clear  what 
was  the  legislative  conception  of  the  mean- 
ing of  the  right  to  pro  rata  leave,  granted 
by  the  amendatory  act  of  1888,  and  the 
character  of  the  employees  embraced  by  it, 
for  that  act,  after  ir)propriating  u  sum  to 
pay  employees  entitled  to  annual  leave  of 
absence,  added  the  sum  necessary  to  pay  for 
the  pro  rata  leaves  of  "such"  employee.** 
"who  resign  or  are  discharged." 

The  contention,  then,  that  temporaiy  em- 
ployees were  embraced  within  the  provi- 
sions of  the  act  of  1888  not  only  is  in  con- 
flict with  the  text  of  that  act,  but  is  opposed 
to  the  administrative  construction  placed 
upon  the  act  by  the  Public  Printer  charged 
with  its  execution.  It  is,  besides,  directly 
repugnant  to  the  legislative  interpri^lalion 
of  that  act  manifested  by  Congress,  during 
a  period  of  nearly  five  years,  in  appropri- 
ating the  money  for  its  execution. 

In  the  appropriation  acts  for  the  fiscal 
years  ending  June  30,  1893.  1894,  and  1895 
(27  Stat,  at  L.  388,  chap.  380;  27  Stat,  at 
L.  572,  chap.  208;  28  Stat,  at  L.  41,  chap. 
37),  whilst  appropriations  were  made  for 
the  allowance  of  annual  leaves  of  absence  to 
the  employees  of  the  government  printing 
oflice,  in  substance  in  the  same  words  as 
found  in  the  previous  acts,  the  clause  con- 
tained in  the  previous  acts  providing  for  the 
allowance  of  pro  rata  leaves  to  such  em- 
ployees was  omitted.  It  followed,  there- 
fore, that,  although  the  act  of  1888  provid- 
ed for  *pro  rata  leave  to  the  regular  employ- [585] 
oes,  the  appropriation  acts  for  the  years 
1893,  1894,  and  1895  were  susceptible,  by 
Llieir  silence  on  that  subject,  of  the  inference 
that  tliey  did  not  provide  a  sum  to  pay  such 
pro  rata  leaves.     The  attention  of  Congress 
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was  evidently  directed  to  this  omission, 
since,  on  June  19,  1894.  the  deficiency  ap- 
propriation act  for  the  fiscal  year  of  1894 
(28  Stat,  at  L.  94,  chap.  108)  cont^ned 
the  following: 

"To  enable  the  Public  Printer  to  pay  to 
the  einpIo3'(K?s  heretofore  or  now  employed 
in  the  ^'overnment  printing  office  since  July 
first,  eighteen  hundred  and  ninety-three, 
such  sunisi  ab  may  be  due  them  for  leaves  of 
absence,  notwithstanding  the  fact  that  thir- 
ty days*  leave  of  absence,  with  pay,  had  been 
granted  to  such  persons  in  said  fiscal  year 
on  account  of  service  rendered  in  the  pre- 
ciHling  fiscal  year,  and  also  to  pay  all  em- 
ployees of  tlie  said  office  any  leave  of  ab- 
sence which  they  may  have  failed  to  obtain 
from  the  lack  of  nocessaiy  appropriations 
or  other  cause,  sixty- five  thousand  dollars, 
or  so  much  thereof  as  may  be  necessary. 

"Hereafter  the  Public  Printer  is  author- 
ized to  pny  pro  rata  leave  of  absence  out  of 
liny  appropriation  for  leaves  of  absence  to 
employees  of  the  government  printing  of- 
I'ice  in  any  fiscal  year,  notwithstanding  the 
fact  that  thirty  days*  leave  of  absence,  with 
pay,  may  have  been  granted  to  such  em- 
ployees in  that  fiscal  year  on  account  of 
service  rendered  in  a  previous  fi.scal  year.'' 
28  Stat,  at  L.  94,  chap.  108. 

This  act  also  created  no  new  class  of  bcn- 
cilciaries  of  leaves  of  absence.  It  recog- 
nized the  right  of  permanent  employees, 
who  had  for  annual  services  in  a  previous 
fiscal  year  earned  leave,  to  be  granted  in  a 
succeeding  year  in  addition  their  pro  rata 
leave  when  they  were  prevented  from  com- 
pleting a  full  year  of  service,  by  resignation 
or  discharge,  as  provided  in  the  previous 
statute.  The  act,  besides,  corrected  the 
omission,  if  omission  resulted,  from  the  si- 
lence of  the  regular  appropriation  on  the 
subject  of  pro  rata  leaves  for  the  fiscal  year 
ending  June  30,  1894,  and,  looking  to  the 
future,  provided  a  rule  for  the  guidance  of 
the  Public  Printer,  mukin^  appropriations 
for  leave  of  absence  without  particular 
specification  applicable  to  pro  rnta  leaves 
in  cases  where  they  were  allowe*!  by  law. 
[586] All  *the  reasoning  previously  adverted  to 
on  the  subject  of  the  prior  acts  is  applicable 
to  this,  and  constitutes  but  anotlier  con- 
firmation by  Congress  of  the  settled  con- 
struction excluding  temporary  employees 
from  the  operation  of  the  provisions  as  to 
leave  of  absence.  It  would  seem  from  a 
document  to  which  we  shall  have  occasion 
hereafter  to  more  particularly  advert,  that 
the  construction  of  the  pro  rata  leave  of  ab- 
sence clause  was  somewhat  widened  in  its 
practical  administration  after  that,  from 
and  including  the  fiscal  yenr  1893,  by  allow 
ing  a  pro  rata  leave  to  a  permanent  em- 
ployee who  had  not  served  a  year,  an<l 
therefore  had  not  earned  the  fuP  leave  of 
thirty  days  beoiiu^e  of  the  termination  of 
his  permanent  eniploynient,  by  resignation 
or  discharge,  l)cfor(»  the  completion  of  the 
year.  The  e\:u-t  origin  of  this  broadening 
of  the  construction  of  the  act  has  not  been 
made  manifest,  but  it  is  inferable  that  it 
..ro-c  frrtm  (expressions  used  in  an  opinion 
of  the  acting  Coniptroller  of  the  Treasury, 
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of  date  July  3,  1894.  Dec.  First  Comp. 
1803-1894,  p.  200.  Whilst  tJie  ruling  in 
quci^tion  was  subsequently  somewhat  modi- 
tied,  bueh  mo<li lien  t  ion  had  no  relation  to 
the  partienlar  exjiressions  in  the  opinion 
lending  themselves  to  the  construction  id 
question.    III.  Dec.  Comp.  Treafi.  28. 

In  1895  a  general  act  relative  to  the  con- 
duct of  the  government  priuting  office  was 
passed.  28  Stat,  at  L.  Ool,  chap.  23  (U.  S. 
Comp.  Stat.  1901,  p.  2543).  The  23d  sec- 
tion of  that  act,  in  elfei-t,  re-enacted  and  re- 
ca])itulated  the  existing  laws*on  the  sub- 
ject of  leaves  of  absence  to  the  employees 
of  the  government  printing  office,  as  fol- 
lows: 

"The  employees  of  the  government  print- 
ing office,  whether  employed  by  the  piece  or 
otherwise,  shall  be  allowed  leaves  of  ab- 
sence, with  pay,  to  the  extent  of  not  excetHi- 
ing  thirty  days  in  any  one  fiscal  year,  under 
such  regulations  and  at  such  times  as  the 
Public  Printer  may  desi<vnatc,  at  the  rate 
of  pay  received  by  them  during  the  time  in 
which  said  leave  was  earned :  but  such 
leaves  of  absence  shall  not  be  allowed  to  ac- 
cumulate from  year  to  year.  Such  eiiipluy- 
ees  as  are  engaged  on  piece-work  shall  re- 
ceive the  same  rate  of  pay  for  the  said  thir- 
ty days'  leave  as  will  be  paid  to  day  hands: 
/YoriVfcc/,  lliat  those  regularly  employed  on 
the  Congressional  Record  shall  rc-xreive 
leave,  with  pay,  at  the  close  of  each  session 
pro  rata  for  the  time  of  'such  employment: [5: 
And  provided  further^  That  it  shall  l>e  law- 
ful to  allow  pro  rata  leave  to  those  ser\ing 
fractional  parts  of  the  year." 

Tlie  text  of  this  section  contains  nothing 
which  can,  we  think,  l>e  construed  as  chang- 
ing the  past  legislation  so  as  to  extend 
leaves  of  absence  to  temporary  employees. 
It  cannot,  in  reason,  be  argued  that  Con- 
jrress,  in  re-enacting  the  legislation  in  ques- 
tion, did  not  have  in  mind  the  class  of  em- 
ployees entitled  to  leaves  of  absence,  since 
in  the  act  of  1895  it  expressly  reproduced 
the  exception  making  a  class  of  temporary 
ein[»loy(M's — those  regularly  employe<l  on  the 
(Congressional  T*eeord — beneficiaries  of  the 
leave  of  absence  legislation,  and  excluded 
from  the  elas-*  of  temporary  employees  so 
Iwnetited  those  not  regularly  employed  in 
such  tempoiary  work.  When  it  is  consid- 
ered that  the  language  thus  re-enacted  had 
been  construed  by  the  Public  Printer,  the 
officer  charged  with  the  execution  of  the 
previous  statutes,  for  nearly  ten  years,  as 
excluding  temporary  employees  other  than 
the  particular  class  of  such  employees  re- 
ferred to  in  the  statute,  viz.,  those  regularly 
employed  on  th(;  Congressional  Record,  ft 
follows  that  the  re-enactment  of  the  previ- 
ous laws  carried  with  it  the  settled  aamin- 
istrative  construction  which  had  prevailed 
in  their  enforcement  from  the  beginning. 
Here,  again,  it  cannot  in  reason  be  said  tliat 
the  mind  of  the  lawmaker  did  not  address 
itself  to  the  necessity  of  making  a  change 
in  the  previous  laws  where  one  was  deetne«l 
necessary,  since  the  act  as  re-enact cil  not 
only  goi^s  over  the  ground  covered  by  the 
progress  of  the  statutes  since  188(1.  and  re- 
enacts   the   legislative   steps   manif«'«»tetl   in 
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such  progress,  but  also  adds  a  new  provi- 
sion concerning  accumulations  of  leaves  of 
absence  not  contained  in  any  prior  statute. 

When  the  deficiency  appropriation  act  for 
the  fiscal  year  ending  June  30,  18d5,  was 
adopted  on  March  2,  1895  (28  Stat,  at  L. 
868,  chap.  187),  the  provision  found  in  the 
appropriation  act  of  June  19,  1894,  was 
substantially  reiterated,  except  in  some 
particulars  not  necessary  to  be  noticed,  with 
no  words  contained  therein  giving  rise  to 
the  implication  that  there  was  any  inten- 
tion to  alter  the  uniform  rule  which  had  ob- 
tained from  the  beginning  respecting  leaves 
of  absence,  excluding  temporary  employees 
[S88]from  the  benefit  of  such  *leave,  except  the 
particular  class  of  such  employees  enumer- 
ated in  the  previous  statutes. 

In  the  appropriation  act  for  the  year  end- 
ing June  30,  1896  (28  Stat,  at  L.  910,  chap. 
189  [U.  S.  Comp.  Stat.  1901,  p.  3768]),  the 
sum  set  apart  was  simply  "to  enable  the 
Public  Printer  to  comply  with  the  provi- 
sions of  the  law  granting  thirty  days'  an- 
nual leave  to  the  employees  of  the  govern- 
ment printing  office.**  Doubtless,  any  spe- 
cific provision  as  to  payment  of  pro  rata 
leaves  of  absence  to  regular  employees  who 
had  severed  their  connection  with  the  serv- 
ice was  omitted  because  of  the  general  pro- 
vision in  the  prior  statute  authorizing  the 
use  of  leave  of  absence  appropriations  for 
the  payment  of  pro  rata  leaves.  In  the  act 
of  June  11,  1896,  making  appropriations  for 
the  fiscal  year  of  1897  (29  Stat,  at  L.  413, 
chap.  420  [U.  S.  Comp.  Stat.  1901,  p. 
1556] ) ,  the  same  general  lang^iage  was  used 
as  contained  in  the  previous  act,  making  an 
appropriation  applicable  to  payment  of 
leaves  of  absence  of  employees  in  the  gov- 
ernment printing  office,  but  such  provision 
was  followed  by  a  recapitulation  of  the  pre- 
vious statutes  regulating  the  subject  of 
leaves  of  absence  to  such  employees,  in  the 
following  language: 

**The  employees  of  the  government  print- 
ing office,  whether  employed  by  the  piece  or 
otherwise,  shall  be  allowed  leaves  of  ab- 
sence, with  pay,  to  the  extent  of  not  ex- 
ceeding thirty  days  in  any  one  fiscal  year, 
under  such  regulations  and  at  such  times 
as  the  Public  Printer  may  designate,  at  the 
rate  of  pay  received  by  them  during  the 
time  in  which  said  leave  was  earned;  but 
such  leaves  of  absence  shall  not  be  allowed 
to  acciunulate  from  year  to  year.  Such 
employees  as  are  engaged  on  piece-work 
shall  receive  the  same  rate  of  pay  for  the 
said  thirty  days*  leave  as  will  be  paid  to 
tiay  hands:  Provided,  Thai  those  regular- 
ly employed  on  the  Congressional  Record 
shall  receive  leave,  with  pay,  at  the  close  of 
each  session,  pro  rata  for  the  time  of  such 
employment:  And  provided  further ,  That 
it  shall  be  lawful  to  allow  pay  for  pro  rata 
leave  to  those  serving  fractional  parts  of 
a  year;  also  to  allow  pay  for  pro  rata 
leave  of  absence  to  employees  of  the  govern- 
ment printing  office  in  any  fiscal  year,  not- 
withstanding the  fact  that  thirty  days' 
leave  of  absence,  with  pay,  may  have  Imjpti 
granted  to  such  employees  in  that  fiscal 
year  on  account  of  service  rendered  in  a  pre- 
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vious  fiscal  year.  *And  the  Public  Printer  [589] 
is  hereby  authorized  to  pay  to  the  legal  rep- 
resentatives of  any  employees  who  have 
died  during  the  fiscal  years  of  eighteen  hun- 
dred and  ninety-four,  eighteen  hundred  and 
ninety-five,  eighteen  hundred  and  ninety- 
six,  or  may  hereafter  die,  who  have  or  here- 
after may  have  any  accrued  leave  of  absence 
due  them  as  such  employees,  and  said 
claims  to  be  paid  out  of  any  unexpended  bal- 
ances of  appropriations  for  the  payment  of 
leaves  of  absence  to  the  employees  of  the 
government  printing  ofiice,  for  the  fiscal 
years  eighteen  hundred  and  ninety- four, 
eighteen  hundred  and  ninety-five,  eighteen 
hundred  and  ninety-six,  and  out  of  any  fu- 
ture appropriations  for  leaves  of  absence." 

It  is  langua^  contained  in  the  provision 
just  quoted  which  the  court  of  claims  found 
to  be  new,  and  constrained  it  to  decide  that 
a  temporary  employee  who  had  not  been  al- 
lowed leave  of  absence  was  nevertheless  en- 
titled to  pay  therefor  by  way  of  commuta- 
tion. We  do  not  stop  now  to  consider  that 
question,  as  we  are  not  presently  concerned 
with  it.  Now,  an  analysis  of  the  act  of 
1896  discloses  nothing  which  lends  suppoi*t 
to  the  argument  that,  in  reiterating  the  pre- 
vious law  in  this  appropriation  act,  it  was 
the  intention  of  Congress  to  depart  from  the 
rule  applied  from  the  beginning  by  confer- 
ring the  right  to  leave  of  absence  on  a  mere 
temporary  employee.  On  the  contraiy,  this 
statute — like  the  previous  ones — ^reiterates 
the  exception  in  favor  of  a  particular  class 
of  temporary  employees,  ana  by  its  silence 
is  a  further  manifestation  of  the  approval 
by  the  lawmaking  power  of  the  construction 
of  the  previous  statutes  resulting  from  the 
rule  adopted  by  the  Public  Printer  from  the 
beginning,  excluding  temporary  employees 
from  the  right  to  leave.  And  this  recapitu- 
lation again  demonstrates  that  the  mind  of 
Congress  was  addressed  to  the  necessity  of 
making  such  changes  as  it  deemed  wise, 
since  there  is  a  new  provision  allowing  the 
legal  representatives  of  deceased  employees 
who  were  entitled  to  a  leave  to  recover  the 
amount  due  therefor. 

From  the  review  of  the  statutes  which  we 
have  just  made,  our  conclusion  is  that  the 
assumption  that  temporary  employees  of  the 
government  printing  ofiice  were  entitled  to 
leave,  ujion  which  the  decision  of  the  lower 
court  necessarily  rests,  was  *mistakenly[590j 
made,  and  therefore  the  judgment  below 
was  erroneous^  unless  it  be  that  the  plain 
text  of  the  statutes,  reiterated  time  and 
time  again,  and  settled  by  years  of  adminis- 
trative construction,  is  to  be  disregarded,  in 
consequence  of  what  is  asserted  to  be  a  oon- 
grcssion:il  interpretation  to  the  contrary, 
arising  from  an  act  passed  in  1897,  and  the 
retroactive  eflfect  which  it  is  claimed  must 
nccesKiirily  follow  as  the  result  of  this  law 
and  as  a  consequonce  of  the  fifth  finding 
which  the  court  below  made. 

To  the  contrary,  we  think  an  analysis  of 
the  matters  relied  upon  serves  but  to  con- 
firm the  construction  which  we  have  given  to 
the  acts  of  Congress  which  we  have  previous- 
ly reviewed.  In  1896,  in  the  first  session  of 
the  Fifty-fourth  Congress,  a  resolution  was 
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ried  Inr  the  Senate  oalling  upon  the  Pob- 
Piinter  for  information  oonoeming  the 
Miployeee  in  the  soyemment  printing  of* 
iee  who  had  failed  to  receive  tneir  annual 
Itaves  of  aheenoe  during  the  fiscal  years  of 
1890,  1891«  1892«  1893,  and  1894,  and  ask- 
ing a  statement  of  the  amount  due  each  per- 
acMi  tiierefor.  Temporary  employees  during 
the  years  named  oould  not  have  been  includ- 
ed &  the  purposes  of  the  resolution,  since 
the  general  appropriation  act  passed  at  that 
yerr  session  contained  the  provision  to 
which  we  have  heretofore  referred,  re-enact- 
ing the  leave  of  absence  laws,  containing  no 
repudiation  of  the  rule  prevailing  from  the 
beginning  excluding  temporary  employees 
from  the  right  to  leave  of  absence.  To  con- 
ceive that  the  inquiry  concerned  leaves  not 
granted  to  temporary  employees  would  be 
to  assume  that  inquiry  was  made  as  to  a 
class  of  employees  who  had  been  deprived  of 
their  right  to  leave  of  absence  in  the  past, 
whilst  at  the  same  time  such  employees,  by 
the  re-enactment  of  the  previous  laws  and 
the  approval  of  the  previous  rule  governing 
the  printing  office,  had  been  declar^  at  that 
session  not  to  be  entitled  to  such  leave. 
Moreover,  the  fact  that  the  resolution  did 
not  reach  other  years  than  1890  to  1894 
shows  that  it  was  not  the  denial  of  leave  of 
absence  to  temporary  employees  which  had 
been  complained  of,  and  as  to  which  the  res- 
olution made  inquiry,  because,  undoubtedly, 
temporary  employees  had  not  received  a 
leave  of  absence,  not  only  prior  to  1890,  but 
[SO  1]  also  subsequent  to  1894  and  *up  to  the  time 
of  the  passage  of  the  resolution.  If  the  de- 
nial of  leave  to  temporary  employees  had 
been  the  subject  of  the  inquiry,  it  would 
have  been  concerning  the  past  and  existing 
evil,  and  not  to  a  mere  fraction  thereof. 

The  reply  of  the  Public  Printer  to  the 
resolution  was  made  at  the  following  ses- 
sion of  Congress,  in  1897«  and  practically 
consisted  of  a  transmittal  of  a  report  to  the 
Public  Printer  made  by  the  cashier  of  the 
government  printing  office,  which  was  print- 
ed by  the  Senate  as  a  public  document  ( Sen. 
Doc.  59,  54th  Congress,  2d  Seas.),  and  is 
largely  reproduced  in  the  brief  of  counsel 
for  the  appellee.  The  report,  instead  of 
confining  itself  to  the  years  from  1890  to 
1894,  both  inclusive*  which  were  inquired 
about,  proceeded  to  call  attention  to  the 
subject  of  unpaid  leave  of  absence  claims 
prior  to  the  year  1890,  as  follows: 

''In  view  of  the  anticipated  legislation 
looking  forward  to  the  liquidation  of  the 
unpaid  leave  of  absence  claims  of  present 
and  former  employees  of  this  office,  as  indi- 
cated by  Senate  resolutions,  it  would  seem- 
ingly appear,  in  the  interest  of  justice  and 
equity,  that  the  scope  of  such  legislation 
should  not  be  limited  or  confined  simply  to 
the  fiscal  years  of  1800  to  1894,  inclusive, 
but  that  its  provision  should  also  embrace 
Auch  accrued  and  unpaid  leave  of  absence 
claims  which  were  also  lost  and  forfeited 
during  the  fiscal  years  of  1887,  1888,  and 
1889,  and  to  that  end  I  would  respectfully 
submit  for  your  further  consideration  a 
supplemental  statement,  in  detail*  covering 
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such  leaves  of  absences  as  were  unpaid  im 
the  fiscal  years  of  1887,  1888,  and  1880." 

This  was  followed  by  a  statement  of  ths 
amount  which  would  be  needed  to  pay 
prior  claims. 

Now,  it  cannot  he  that  the  report  had 
view  the  refusal  to  give  leave  or  psj 
leave  to  merely  temporary  emplojraesi  i' 
such  claims,  if  they  existed,  would  havB 
ered  a  much  longer  period  than  that 
braced  in  the  reports  It  oould  not,  n.. 
over,  have  covered  such  claims^  inasmuch  as 
at  that  very  time  such  leaves  were  not  beiqf 
allowed  and  oould  not  he  allowed  under  tbs 
rules  of  the  office.  What  the  report  eoB- 
templated  was  loss  of  leave  in  the  past  su^ 
tained  by  ^rmanent  employees  of  the  gOT- 
ernment  printing  office,  through  a  oonstme- 
tion  *of  the  statute  which  no  longer  6btsined,[5 
or  for  failure  of  appropriations  in  partiea- 
lar  fiscal  years,  or  other  cause.  Acting  up- 
on the  report,  an  act  was  passed  by  Goa- 
gress,  which  became  a  law  on  July  19,  1897 
lao  Stat,  at  L.  134,  chap.  9>.  aiithoriring 
the  Public  Printer  to  pay  employees,  tormer 
employees,  and  the  legal  representatives  ol 
deceased  former  employees  of  the  government 
printing  office  such  sums  as  may  be  dus 
said  employees  and  former  employees,  for 
accrued  and  unpaid  leaves  of  absence  for 
the  fiscal  years  1887  to  1894,  both  inclusive, 
and  appropriating  a  sum  of  money  there- 
for. 

Now  we  think  from  what  has  already 
been  said  concerning  the  resolution  of  in- 
quiry, and  the  report  made  in  answer  there- 
to, which  were  the  foundations  of  the  act  in 
question,  that  it  is  impossible  to  constms 
this  act  as  at  all  affecting  temporary  em- 
ployees, without  assuming;  that  both  Con- 
gress and  the  Public  Printer,  and  indeed 
everybody  concerned,  were  en^ged  at  one 
and  the  same  time  in  rectifying  a  wrong 
and  in  perpetuating  the  wrong  for  the  fu- 
ture. The  act,  however,  lends  itself  to  no 
such  deduction.  Its  provisions  become  clear 
when  the  review  of  the  legislation  which  ws 
have  made  is  considered.  From  that  review 
it  results  that  the  exclusion  of  temporary 
employees  from  the  right  to  leave  of  abeencs 
had  prevailed  from  the  beginning,  and  tbs 
rule  so  excluding  had  been  ratified  and  ap- 
proved by  Congress  over  and  over  again, 
whenever  it  considered  the  subject.  But  it 
was  also  true  that«  from  1886  to  1894,  in 
which  latter  year  the  legislation  as  to  leave 
of  absence  in  the  government  printing  ofBoe 
crystsllized,  except  as  to  a  minor  provision, 
added  by  the  law  of  1896,  Congress  had  been 
called  upon  in  each  successive  step  when  it 
considered  the  subject  to  broaden  in  favor  of 
the  permanent  employees  entitled  to  leave, 
the  construction  placed  upon  its  prior  action 
on  the  subject.  Thus,  permanent  emplcTees* 
at  each  successive  consideration  by  Congress 
of  the  subject,  had  become  entitled  there^Rp 
er  to  leaves  of  absence  which  had  been  denied 
the  employees  prior  thereto.  And  the  pnr^ 
pose  of  the  appropriation  act  of  1897  wai» 
firftt.  as  an  act  of  grace  to  equalise  thia  eon* 
dition  where  it  had  resulted  from  a  changi 
of  legislation,  and,  second,  by  an  act  of  Jos* 
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^BOSJticB  to  pnnrlde  for  ttie  easM,  wbere,  Dy  'lact 
of  ^pnipriatioiiB,  wbich  the  review  we  hare 
mMU)  ■hows  may  haTe  sometimcg  been  the 
caM,  leaf<M  of  abMOoe  to  permanent  em- 
plOT«e*  had  not  been  picvided  for. 

Without  golns  into  detail,  it  sufflces  to 
aaj,  wa  repeat,  that  tlie  confining  of  the  ap- 
pnqniatiOD  in  the  act  of  ISQT  to  the  yMi« 
oovwed  by  the  act  caUBBs  the  conclusion  just 
stated,  w«  think,  to  be  irreflistible,  since  it 
eonflirta  with  the  conception  that  the  act 
waa  intended  or  did  embrace  temporaiy  em- 
ph^eea  who  had  been  denied  leave  from  the 
MgiiminK,  including  the  period  down  to  tJie 
time  of^e  passage  of  the  appropriation  act 


'.  remains  only  to  consider  the  fifth  find- 
ing made  by  the  court  below.  When  the  t»xt 
of  that  finding  ia  analyzed,  we  think  it  but 
embodies  an  inference  of  law  deduced  by  the 
court  from  its  consideration  of  the  report  of 
the  Public  Printer  made  in  answer  to  the 
Senate  inquiry,  and  the  court's  construction 
of  the  provisions  of  the  act  of  1S9T.  But 
the  nuitters  from  which  such  legaJ  inference 
was  drawn,  mi  tre  have  seen,  are  in  conflict 
with  the  import  which  we  have  given  them. 
For  in^nce,  the  language  quoted  in  the 
Sndinic  and  taken  from  the  letter  of  the 
Pnblic  Printer  in  answering  the  resolution 
of  inquiry  of  the  Senate  heretofore  referred 
to,  in  full  is  as  follows: 

"Your  attention  is  also  called  to  the  fact 
that  during  the  fiscal  years  of  ISSO  to  1893. 
inclusive,  many  employees  whose  terms  of 
Rcrvice  in  the  office  were  only  for  periods 
of  less  than  one  year  have  never  received 
^ny  pro  rata  leave  of  abeence,  with  pay, 
■vvhich  appears  to  have  been  the  practice  of 
^Iie  office  during  that  period." 

The  construction  adopted  by  the  court  be- 
l«»w,  that  this  clause  necessarily  referred  to 
'&i«)mporary   employees,    is   dispelled   by   the 
-ftsiistory  of   the   legislation   and   practice   to 
"^■which   we   have   referred.     That  clause  em- 
K3K«ced  only  the  permanent  employees  dur- 
^S.  'ng  the  years  in  question  to  whom  leave  of 
^^aJMcnce   nad   not  been   given,   owing  to   the 
^csnnstruction  prevailing  at  the  time  named, 
"^Bivhich  was  either  departed  from  by  enpresa 
-^c^hanges  made   in   subsequent   acts   of   Con- 
gress, or  by  a  construction  thereafter  placed 
apon  the  same.     This  is  the  result  of  the 
^^:^oncludinf(  words  ol  the  paiisage  relied  on, 
I  "^EM.,  "which  appears  to  'have  been  the  prac- 
'^tice  of   the  office   during   that   period,"   ei- 
^^luding,    therefore,    temporary     employees, 
^Mdnee   not  only   at   that   period   but   at   all 
"^—jmrfi  from  the  beginning,  and  at  the  time 
"^he  report  was  made,  temporary  employee  a 
~^were  excluded  from  a  right  to  leave  of  ab- 
■■enee  by  the  express  rufe  of  the  office.     If 
~Xra  were  to  treat  the  finding  ss  one  of  fact,  in 
■*iew  of  the  history  of  the  legislation,  th^ 
abeence  of   any  appropriation  at  any  time 
\o  pay   temporary  employees  for   leaves  of 
^leence,  the  ever  presence  of  the  rule  forbid 
ding  leave  to  such  employees,  and  the  find- 
logs  «s   a   whole   of   the   court   below,   and 
what  we  deem   to   be  the  only   implication 
dedncible  from  the  act  of  189T  and  the  com- 
munication upon  which  the  court  below  rest- 
ed itx  construction,  we  should  be  obliged  to 
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say  that  the  ultimate  fact  which  the  fifth 
llnding  embodies  is  not  consistent  with  tha 
other  findings,  and  is  not  entitled  to  weight. 

Our  conclusion  that  temporary  employees 
are  not  entitled  to  leaves  of  atnence  under 
the  acts  of  Congress  renders  it  wholly  unnec- 
essary to  consider  the  second  question 
which  we  at  the  outset  proposed,  that  is, 
whether,  if  such  employees  were  entitled  to 
leave  with  regular  pay,  they  bad  a  claim 
for  pay  without  leave  agaiuat  the  United 
States  because  of  the  rule  adopted  for  the 
government  of  the  printing  office  b^  whlah 
no  leave  was  allowed.  However,  whilst  not 
deciding  this  question,  we  deem  it  our  duty 
to  direct  attention  to  the  fact  that  the  Ng- 
niflcance  which  the  court  below  attached  ta 
the  language  found  in  the  act  of  1B96,  and 
the  statement  that  that  language  was  new 
in  the  legislation  on  the  subject,  was,  we  aa*> 
sume,  caused  by  overlooking  the  various  ap- 
propriation acts  between  1B88  and  18S4, 
which  the  court  did  not  allude  to  in  its 
opinion,  where  the  language  in  question  la 
to  be  found. 

The  decree  of  the  Court  of  Clainu  U  rv- 
vei'ted,  and  the  cause  is  remanded  to  that 
court,  with  direetioua  to  'I'tP'fft  the  cUim- 
ant's  petition. 


.  T.   WAGGOKER,  Plff.  t»  Err.,       1595] 


J.  M.  FLACK. 
(See  S-  C.  HepOTtec'B  ed,  SDS-406.} 


Tbe  obllgatlaa  of  tbe  contract  of  the  state  of 
Texas  with  a  purchaser  of  public  lands  was 
not  Impaired  bj  Tex,  Laws  1897.  chap.  37,  p> 
39,  whJoti  repealed  a  statute  In  farce  when 
the  contrnot  w»s  mBde,  denylnft  the  remedT 
of  forfeiture  for  nonplTment  of  Interest  as 
agreed  upon,  and  provided  sacli  a  forfeiture 
as  a  remedy,  since  tbe  prior  act  did  not 
amount  to  a  contract  that  the  state  would 
not  enlarge  the  remedj,  or  grant  another  on 
accouDt  ol  tbe  purchaser's  violation  of  bll 
contract. 

[No.  28.] 

tlabmitted  January  30,  J908.  Ordered  that 
A-ttorney  Oenerol  of  Texas  be  notified  of 
pendenci/  of  suit  Febrvary  2i,  1902.  Or- 
dered for  oral  argument  before  full  beneh 
May  IS,  1902.  Argued  Deeember  9,  ISOt. 
D(eided  Februarg  gS,  1903. 

TN  ERROR  to  the  Court  of  Ovil  Appeala 
1  for  the  Second  Supreme  Judicial  District 
of  the  State  of  Texas  to  review  a  jjidgnwnt 
which    affirmed    a   judgment   of   a    District 

Note. — Thet  iapairine  the  remedv  Impair* 
the  obligation  of  contract — see  Aotes  to  Best 
V.  Rauingardoer  (I'a.)  1  L.  R.  A.  356;  Lonlsl- 
jna  ex  rel.  Rougor  v.  New  Orleana.  2S  L.  ed. 
U.  8.  132:  aoa  rhlnnsf  v.  Phlnney  (Me.)  4 
L.  R  A.  S4B. 
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!■  queatiiwi  on  tlw  30th  of  October,  188S,  uid 
the  land  was  duly  au-nrilud  liini  id  Novem 
bar  of  that  jear.  The  plninlifT  ia  error,  bj 
prc^>eT  transfers  and  deeds,  has  become  the 
rendee,  or  graatee  tlirough  others,  of  Phil' 
lips,  and  represent!  all  the  rights  that  the 
tatter  or  hU  grantees  had  with  regard  to  tb« 
prcniinea  in  controveray. 

I'liillijw.  or  those  rlaiming  under  him, 
pitiil  tlie  iut«Test  cm  the  purchase  money  ap 
to  Januar]'  1,  18B3,  and  no  interest  waa 
thereafter  paid.  The  land  was  forfeited  for 
nunpHyiiicnt  of  interest  since  1B93,  by  tbe 
€^lllllli^sione^  of  the  general  land  office, 
ivitlwut  any  judicial  procedure  or  Buit  in 
couit,  an  August  20,  ISu.,  the  day  the  act 
of  IN!17  toolc  eflect.  Id  answer  to  a  certi- 
fied question  from  tlie  court  of  civil  appeals, 
the  supreme  court  of  the  state  held  in  this 
oase  tliat  the  stat*  had  the  right  to  so  for- 
feit the  londs  by  virtue  of  that  act. 

Some  time  after  August  20.  1807,  namely, 
*J''n    December    18,    'in    that   ypar,    plaintifT 
through  his  agent  tendered  the  »tate  treas- 
•ircr  .*286.95  to  pay  up  all  accrual  interest 
<»••«  on  the  land  purchased  by  I'hitlips,  and 
on   the  last-named   date   through   his  agent 
ne_«'kcd  the  rein:<tating  of  the  account  of 
Phillips,  and  forwarded  to  the  commission- 
er  of  the  general   land  office  the  trnnafera 
or  deeds,  or  conies  of  the  same,  showing  the 
chain  of  title  from  Phillips  to  himself,  and 
these   transfers   were   HM   by   the  coniDtis- 
Bioner  in  his  officir,  but  he  refused  to  rejn- 
Btate  as  demanded,  cm  the  grtwind  that  the 
nghta   of   the   defendant   Flack   had    inter- 
vened.    Hack,  prior  to  this  tender  and  de- 
"Oanil.  and  on  November  17,  1B07,  made  his 
Application    in    due    form    to    purchase   the 
l»nd.     Ills  anplication  was  on  that  day  ae- 
eepted,  and  his  obMnation  to  pay  the  piir- 
«aae  money  was  received,  and  thereafter,  in 
March,  1R1IS,  the  land  was  jwardol  him  on 
J»  application  of   the   jirevious   November. 
On  AngiiHt   1.1.    13!ia.   aflcr   this   suit    was 
"wiight,  the  plaintiff  in  error,  thiongh  his 
attorn^,   again    made    written    Hp|.li.-ation 
to  have  the   rhillip-  apc.mit  for  the   pur- 
"«•«  of  the   lanil   reinsti.ted,  an.i   for   this 
Rorpose  tcndeied  to  tbe  state  ti-easurer  of 
^«as.  to  pay  the  interest  in  arrear,  the  eura 
"f  *3JS.25,  which  application   was  rejected 
JP  the  ground  of  the  intervenins  rights  of 
"a  defendant  FInck. 

Wr.  W.  W.  Flood  for  plaintifT  in  error: 
■W  deviation  from  the  terms  of  thp  pon- 

^*n  impiiirn  itji  oliligalion  and  is  obnoxious 

"  tJie  Gins  til  I  it  ion. 

'JJ  "Ti^dW^JVp;  rVoTC-tft.  That  If  any  "jW^ 
"*"'  ibnll   (Ite.   or   shall    have  dlr-d.   his   hflis 

f  "ail  rri)rp^ii(atlvps  ^liall  h:ive  one  year  In 
■"I'D  to  mn!ie  payment  otter  tbe  ttrat  day  of 
^i>VfiDber  next  aftpr  such  denlh. 

'Hill  ipt  is  ciiQiulntlve,  and  Is  not  Intended 
I"  deny  lo  die  state  the  rlpht  tn  fnalllnte  any 

°ail  nn«-«..lln|;s  Ihiit  nny  he  dpcinefl  nprpasriry 
I"  "nciiro  iTip  piirrhnsp  m.itiey  or  pose^sslon  of 
■  '"    '  "      And  this  net  Is  Inlnulird  to 


"  "Winitilp   t. 
Id^itun   imdrr 
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II  of  rlie  various  iipts  uf  Ihf  leg- 


Gre,y,  V.  Biddli:,  S  Wlieat.  1,  5.  L.  ed.  547. 

Any  law  whieli  In  its  operation  amounto 
to  a  denial  or  olistriiclion  of  llin  rigbta  ac- 
cruing hy  a.  eoiitincL,  though  professing  to 
act  only  on  the  remedy,  U  dmttly  obnoxious 
to  the  pn)li)bilion  of  l.lm  Constitution. 

ilcCrarkrn  v.  Hauuraid,  2  Uow.  808,  U 
L.  ed.  307. 

On  this  question  it  is  beyond  doubt  that 
tlie  L-ouitfl  of  the  United  Sta-tm  will  not  ac- 
cept as   binding  the   opiiuoru   of  the  state 

Citizens  Sav.  Bank  T.  Ournaboro,  173  U. 
S.  63G,  43  L.  ed.  840,  13  Sup.  CL  Rep.  530; 
Douglas  v.  K,;,fitl.i,.  1(18  U.  S.  4H8,  42  L. 
ed.  553,  18  !*up.  L"t.  Itep.  1!I0. 

The  lDoall^  of  onlorcing  the  contract,  in 
existence  when  it  la  uude,  are  so  far  a  part 
of  it  that  they  ciiriiiot  ha  changed  to  tlic  dnt- 
rimcnt  of  tlic  righU  of  either  party  to  the 

liiiniitz  V.  Bacrly.  1«3  U.  S.  122.  41  L. 
ed.  !>8,  IG  Sup.  Ct.  Rep.  1042. 

.Vi.  C.  K,  BeU  argued  tlie  cau^e,  and, 
with  Mr,  T.  S.  Re<-s,;,  fljod  a  biiet  for  tbe 
State  of  Texas: 

The  iKilc  question  to  he  decided  has  been 
dciadiid  hy  tliis  coiu-t. 

Wihci  V.  Hfandifer.  164  TJ.  S.  39!!.  46  L. 
cd.  012,  -n  Sup.  CI.  Rep.  384. 

The  repeal  of  a.  law  'uiild  not  cnii^iliilit, 
on  the  part  of  the  at^lp.  an  ohliKiilion  Ihat 
it  should  not  be  n-ston-d  in  Lbp  futuri', 

Frhtoc  V.  Blvm,  U2  Tex.  84.  4'.  S,  W.  mn. 

This  court  will,  even  where  the  Qucntion  i» 
an  impairment  by  l<^i.slation  of  onlmt 
riitht'-.  follow  (he  ile.ision  of  the  stiile  murt 
Hliim  the  quftitdon  is  one  of  doubt  and  um-er- 

lliVsiirt  V.  Siandefer,  1B4  U.  S.  38»,  48  1^ 
cd.  012,  22  Sup.  Ot.  Ren.  384. 
No  counsel  for  defenaant  in  error. 

Mr.  Justice  Feokham,  after  making  the 
foregoing  »t;itement  ot  facts,  delivered  the 
opinion  of  the  court; 

Referring  to  tbe  facts  in  this  case,  it  i^ 
seen  that  the  question  arising  is  as  to  the 
right  of  the  state  to  proceed  nnder  the  act 
of  1S97  to  forfeit  the  lands  held  by  tlie 
plaintilT  in  error  for  nonpayment  of  inter- 
est. 

At  tbe  time  when  the  land  was  purchased 
by  Phillips,  in  November,  1885,  the  act  of 
1883  as  amended  by  the  act  of  February  18, 
1885,  was  in  fcrce,  excepting,  it  is  said,  that 
the  act  of  February  23.  188S,  repealed  the 
provisions  in  regard  to  'forfeiture  which  ux-l60C| 
isted  in  the  prior  acts  of  1870,  1883.  and 
ISSii,  so  that  when  Phillips  purchased,  the 
slate  had  no  right  to  forfeit  the  lamls,  as 
had  theretofore  been  provided  by  law. 

The  attorney  genera!  of  Texas  in  his  brief 
filed  hiTPin  now  argues  that  the  act  of  Fcb- 
ni;iiy  23,  ISS,!,  did  not  unijiiiilificdly  repeal 
the  law  in  regard  to  forfeiture  as  thereto- 
fore existing,  but  simply  regulated  it  so  as 
to  pliHi'  on  the  Hiiiuc  terms  thmJe  who  had 
puichii-icd  laiid-i  under  tbe  apt  of  137!'  and 
those  purcha-ing  under  the  act  ot  1883  as 
amended  by  the  act  ot  February  16,   188.5, 
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M)  that  no  forfeiture  could  be  claimed  under 
any  act  until  after  August  1  in  any  year. 
As  the  act  of  1879  made  the  interest  pay- 
able on  the  Ist  of  March  in  each  year,  and 
the  subsequent  acts  extended  the  tinae  for 
the  payment  of  the  moneys  for  lands  sold 
under  their  authority  to  the  Ist  of  August, 
it  is  contended  that  the  purpose  and  elTect 
of  the  act  of  1885  werc>  to  place  the  purchas- 
ers of  lands  under  all  acts  upon  the  same 
footing  as  to  the  time  for  the  payment  of 
interest.  This  was  in  substance  held  by  the 
court  of  civil  appeals  of  Texas  in  1892  in 
Berrendo  Stock  Co.  v.  McCarty,  20  S.  W. 
933.  The  case  was,  however,  reversed  in  the 
supreme  court  in  1893  (85  Tex.  412,  21  S. 
W.  598),  and  that  court  in  1891,  in  Culbert- 
son  V.  Blanchard,  79  Tex.  486,  493,  15  S. 
W.  700,  had  also  held  the  same  principle  it 
announced  in  the  Berrendo  Case. 

It  is  true  that  Anderson  v.  Waco  Btatc 
Bank,  86  Tex.  618,  28  S.  W.  344,  and  Fristoe 
V.  Blum,  92  Tex.  76,  86,  46  S.  W.  998,  throw 
some  doubt  upon  the  correctness  of  the 
former  decisions  of  the  supreme  court  in 
this  respect,  but  we  do  not  feel  here  called 
upon  to  construe  the  state  statute  otherwise 
than  it  has  been  construed  up  to  this  time 
by  the  court  of  last  resort  of  the  state. 

Although  this  case  involves  the  question 
of  an  impairment  of  an  alleged  contract  by 
subsequent  legislation,  and  we  are  not  there- 
fore bound  by  the  construction  which  the 
state  court  places  upon  the  statutes  of  the 
state  which  arc  involved  in  such  an  inquiry, 
yet,  as  the  true  construction  of  the  particu- 
lar statute  is  not  free  from  doubt,  consid- 
ering the  former  legislation  of  the  state  up- 
on the  same  subject,  we  feel  that  we  shall 
best  perform  our  duty  in  such  case  by  fol- 
lowing the  decision  of  the  state  court  upon 
the  precise  question,  although  doubts  as  to 
[601]  its  oorrectness  *may  have  been  uttered  by  the 
same  court  in  some  subsequent  case.  Wil- 
son V.  Standefer,  184  U.  S.  399,  412,  46  L. 
ed.  612,  618,  22  Sup.  Ct.  Rep.  384. 

We  come,  then,  to  the  question  of  what 
was  the  contract,  and  whether  it  has  been 
impaired  by  virtue  of  the  enactment  of  the 
statute  of  1897,  under  which  the  forfeiture 
has  been  enforced  T  Although  not  material, 
it  may  yet  be  observed  that  the  act  of  1897 
is  not  the  first  act  which  was  passed  subse- 
quently to  the  act  of  1885,  reinstating  the 
provisions  for  a  forfeiture.  By  §  11  of  the 
act  of  1887  (Laws  1887,  pp.  83,  86),  provi- 
sion was  again  made  for  forfeiting  the  lands 
on  nonpayment  of  moneys  due,  and  the  same 
was  continued  by  §  11  of  the  Laws  of  Texas 
of  1895,  pp.  63,  67. 

We  assume  that,  at  the  time  these  lands 
wore  purchased  by  Phillips,  no  statute  ex- 
isted providing  for  forfeiture  by  entry  on 
the  books  of  ttie  state  commissioner  of  the 
general  land  ofBoe,  and  it  is  admitted  that 
only  by  virtue  of  the  act  of  1897  can  the 
state  now  claim  the  right  to  forfeit  the 
lands  by  an  entry  to  that  effect  on  the  ac- 
count kept  with  the  purchaser,  because  of 
the  failure  to  pay  the  interest  since  1893. 
The  plaintiff  in  error  asserts  that  the  stat- 
ute  of  1897,  niastAting  or  providing  for  the 


right  of  the  state  to  thus  forfeit  the  lands 
for  nonpayment  of  moneys  due  by  the  pur- 
chaser of  land,  is  an  impairment  of  the  con- 
tract created  between  the  state  and  Phillips 
at  the  time  his  application  for  the  land  was 
granted  by  the  state  authorities;  and  the 
plaintiff  in  error  asserts  he  has  succeeded 
to  all  the  rights  of  Phillips,  and  this  is  not 
denied. 

We  must  first  decide  what  were  the  obli- 
gations of  the  contract  which  was  created 
by  the  granting  of  Phillips'  application  for 
the  purchase  of  this  land  and  the  taking  c^ 
his  notes  therefor.  The  Laws  of  Texas  cvf 
1883,  chapter  58,  as  amended  by  chapter 
12,  page  13,  Laws  of  1885,  furnish  the 
evidence  of  the  obligations  of  the  con- 
tract. By  those  acts  it  was  made  the 
duty  of  the  commissioner  of  the  general 
land  office,  after  an  application  for  a  g^nt 
of  land  had  been  made  and  approved,  to  is- 
sue a  patent  to  the  purchaser  or  his  assigrns, 
etc.,  upon  payment  of  all  the  purchase  mon- 
ey and  interest  upon  notes  given  for  the 
purchase  of  the  land,  and  provision  was 
made  for  the  giving  of  the  notes  or  other 
evidences  of  the  obligation  of  the  purchaser 
*{b  pay  for  the  land.  His  obligation  was  to[6( 
pay  these  notes  as  they  matured.  The  obli- 
gation of  the  state  was  to  give  the  patent  as 
mentioned.  What  particular  remedy  then 
existed  by  which  the  state  might  enforce  the 
obligations  of  the  contract  made  by  the  pur- 
chaser is  not  material  in  this  aspect  of  the 
case.  It  is  true  that  the  remedy  for  the  eo- 
forceraent  of  a  contract  sometimes  enters  in- 
to the  contract  itself,  but  that  is  where  an 
endeavor  has  been  made  to  so  change  the  ex- 
isting remedy  that  there  is  no  effective  and 
enforceable  one  left,  or  the  remedy  is  so  far 
impaired  that  the  party  desirous  of  enforc- 
ing the  contract  is  left  practically  without 
any  efficient  means  of  doing  so:  but  in  the 
case  of  an  alteration  of  a  remedy,  if  one  is 
left  or  provided  which  is  fairly  sufficient* 
the  obligations  of  a  contract  are  not  im- 
paired, although  the  remedies  existing  at 
the  time  it  was  entered  into  arc  taken  away. 

It  appears  in  the  record  that  the  plaintiff 
in  error,  or  those  he  represents,  failed  for 
years  to  comply  with  the  obligations  of  tKt 
contract,  and  failed  to  pay  the  interest 
it  became  due,  as  they  promised,  and  hi 
the  contract  was  violated. 

The  question,  then,  is,  What  is  the 
dy  against  the  party  who  has  broken  the 
contract?    The  statute  of  1897  is  turned  to 
for  the  authority  to  take  pof^session  of  tte 
land,  the  right  to  keep  which  the  plaintiff  is 
error  has  ceased  to  retain  because   of  hit 
failure  to  do  that  upon  which  such   right 
was  founded. 

The  plaintiff  in  error,  however,  says  is 
the  state:  You  cannot  avail  yourself  «f 
the  remedy  provided  by  the  act  of  1897,  bs> 
cau<%  it  did  not  exist  when  I  purchased  thi 
land,  and  you  then  contracted  not  to  crettt 
any  sucli  remedy  against  me,  and  the  evi- 
dence of  the  oonlract  is  to  be  found  in  the 
statute  of  February  23,  1885,  which  was  in 
force  when  1  purchased.  But  the  answer  is 
that,  although  at   the   time   Phillips   par- 
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chased  the  land  a  statute  had  taken  away  was  a  part  oi  the  contract,  and  that  the  act 
the  remedy  by  way  of  forfeiture,  as  therein  of  1897,  which  provided  for  a  forfeiture  of 
stated,  yet  the  act  taking  away  the  remedy  the  lands  without  judicial  action,  was  a  vio- 
did  not  constitute  a  contract  on  the  part  of  lation  of  the  contract,  and  therefore  void. 
the  state  with  all  who  purchased  lands  from  This  court  held  that  the  stipulation  in  the 
it  at  that  time,  that  it  would  never  pass  any  12th  section  of  the  act  of  1879,  providing  for 
other  act  by  which  the  state  might  be  em-  a  judicial  forfeiture,  did  not  amount  in  le- 
powered  through  its  agents  to  forfeit  the  gal  contemplation  to  a  promise  by  the  state 
lands  and  take  possession  thereof  by  virtue  that  the  only  remedy  which  might  there- 
of such  forfeiture.    The  act  of  February  23,  after  be  resorted  to  by  it  was  the  one  there- 
^3 j  1885,  was  a  mere  'enactment,  declarinc;  the  in  provided  for.    The  court  recognized  the 
law  to  be  as  therein  stated,  upon  the  subject  plain  distinction  between  the  obligation  of 
of  a  remedy  for  a  violation  by  a  purchaser  a  contract  and  a  remedy  given  by  the  legis- 
af  the  obligations  of  his  contract,  and  it  did  lature  to  enforce  that  obligation,  and  it  held 
oot  assume  to  bind  the  hands  of  any  future  that  the  remedy  might  be  modified  and  en- 
I«^slature  that  might  think  proper  to  deal  larged  without  impairing  such  obligation. 
iTvith  the  subject.    There  was  no  promise  or       It  is  to  be  noted  that  the  act  of  1897  does 
contract  expressed  in  the  statute  that  the  not  take  away  from  the  purchaser  the  right 
s-fcAte  would  not  enlarge  the  remedy  or  grant  to  be  heard  in  a  court  of  justice  upon  the 
aL«»other  on  account  of  the  purchaser's  viola-  question  whether  he,  in  fact,  is  in  default 
tion  of  his  contract,  and  we  think  no  such  »»  1*"  payments  of  the  obligations  given  by 
ooijtract  is  to  be  implied.  *»im  for  the  land  which  he  purchased.    The 
A  purchaser  of  lands  at  the  time  Phillips  act  of  1897  grants  the  purchaser  six  months 
px^rchased  had  no  right  to  assume  that  the  ^^^^  *^e  land  commissioner  has  indorsed  on 
»t«te  would  not  alter  the  law  in  the  future  ^^e  purchaser's  obligation  for  payment  for 
so  far  as  to  give  it  another  and  better  or  a  *^^«  ^^^^*  ^^^  words  "Lands  forfeited,"  with- 
quicker  remedy  for  a  violation  of  his  con-  *"  which  the  purchaser  may  institute  suit 
tract  by  the  purchaser  than  existed  at  the  ^^    *^^    district   court   of    Travis    county, 
time    the    purchase    was   made.    To    enact  Texas,    against   the   commissioner    for   the 
la.W8  providing  remedies  for  a  violation  of  Purpose  of  contesting  the  forfeiture  and  set- 
contracts,  to  alter  or  enlarge  those  remedies  Jl"^  aside  the  same,  upon  the  ground  that 
f i-om  time  to  time  a«  to  thi  legislature  may  f'r  ^^<^^  ^°  °^^  «^8*  authorizing  such  for- 
*^«m  appropriate,  is  an  exercise  of  sover-       JS^^f:      t»,  .,i'  *  xi. 
^»Knty,  and  it  cannot  be  supposed  that  the  ^  Neither  Phillips  nor  any  of  the  successors 
state,  in  a  case  like  this,  contracts,  in  a  *<>  ^!«  title  availed  themselves  of  the  oppor- 
Public  act  of  its   legislature,  to  limit  its  tumty  to  be  judicially  heard  afforded  by  the 
power  in  the  future,  even  if  it  could  do  so,  ^^7,  ^^  l^^^,  and   as  stated  by  the  court  in 

With   or  without  consideration,  unless  the  V'^T a\o^rTrf'Ll\^^^  Ji  ^^  ^^^J}^:^^ 

language  of  the  act  is  so  absiilutely  plain  Jf  «^-  ^^2,  619    22  Sup.  Ct.  Rep.  384,  390 

and   unambiguous  as  to  leave  no  room  for  the  reason  clearly  appears  in  the  admitted 
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against  those  who  purchase  lands  while  at  any  time,  was  manifestly  too  late  after 

the  act  remains  alive.    No  such  language  is  the  state  had  declared  a  forfeiture  and  sold 

^  be  found  in  the  act  in  question,  and  none  the  land  to  another. 

o^^t  to  be  implied.  We  cannot  see  any  difference  in  principle 

.  We  cannot  discern  the  difference  in  prin-  between  a  case  where  an  act  was  in  exist- 

^ple  between  this  case  and  that  of  Wilson  ence  when  a  contract  was  made,  providing 

^-  Standefer,  184  U.  S.  399,  46  L.  ed.  612,  22  a  certain  remedy  for  a  violation  of  the  con- 

oup.  Ct.  Rep.  384,  which  involved  a  por-  tract,  and  •then,  after  the  contract  is  en- [605] 

Jjoo  of  this  same  legislation.     In  that  case  tered   into,   the   legislature   passes  another 

the  lands  were  purchased  under  the  act  of  act,  givii^g  an  altogether  different  remedy, 

1»<9,  which  provided   (§  12)    for  a  forfeit-  as  in  Wilson  v.  Standefer,  184  U.  S.  399, 

«-?  after  judicial  inquiry  determining  the  46  L.  ed.  612,  22  Sup.  Ct.  Rep.  384,  and  a 

allure  of  the  purchaser  to  pay  the  annual  case  where  an  act  which  denied  the  remedy 

instalment  of  interest  as  they  became  due.  of  forfeiture  when  the  contract  was  made, 

t3"^'*^'y  ^^''f''^  A^l^V'  ^.^'-f"^-^  °'®"'  ^as   repealed   by   a   subsequent   enactment 

S••^^^'^^'*  and  that  act,  it  is  seen,  ^j^j^y,  ^avided   a   forfeiture  as  a  remedy. 

t"o^o71to^nf''^T'^n''"K''  7k '''  """"V^'  ^  both  ca^  there  is  a  plain  alteration  of 
y»on  of  the  interest  due  by  the  purchaser       _  j         u-i     •         -i-v      •     xi. 

Jad  not  been  paid,  to  declare  a  forfeiture  of  I'^'^fy^  )"^^>  7  "^\^J*^^  ^«  there  any  con- 

the  purchase  without  judicial  aid,  and  it  tract  springing  from  the  passage  of  the  first 

gave  to  his  action  the  effect  of  putting  an  ^^*  Jl^^J   "°.  ''^^^''   remedy    more   effective 

end  to  the  contract.     It  was  under  the  act  »^^"^^  ^  g*^«"  *»  against  one  who   pur- 

0^  1897  that  the  forfeiture  was  declared  in  aliased  land  during  the  existence  of  the  stat- 

that  case.     There,  as  here,  it  was  contended  "te.     The  right  to  rescind  the  contract  on 

(«04]*that  the  act  of  1897  violated  the  contract  the  part  of  the  state,  upon  the  failure  of  the 

between  the  parties.     It  was  urged  that  as  purchaser  to  pay  as  he  had  agreed,  resided 

the  act  of  1879  provided  a  remedy  by  a  re-  i»  the  state  at  common  law,  as  the  supreme 

wrt  to  judicial  proceedings  for  the  purpose  court  of  Texas  has  held.     Fristoe  v.  Blum, 

of  enforcing  a  forfeiture,  that  such  remedy  92  Tex.  76,  84,  45  S.  W.  998.     The  act  of 
188  U.  8.        U.  S.,  Book  47.                       39  613 
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1897  simply  provided  a  particular  means  by 
which  such  right  might  be  enforced. 

We  are  of  opinion  that  the  act  of  1897 
does  not  impair  the  obligation  of  any  con- 
tract within  the  meaning  of  the  Federal 
Constitution,  as  asserted  by  the  plaintiff  in 
error,  and  the  judgment  of  the  Court  of  Civ- 
il Appeals  of  TeoBOS  is  therefore  affirmed. 

Mr.  Justice  Brewer  concurred  io  the  re- 
sult. 


RUDOLPH  HELWIG,  Plff,  in  Err., 

V. 

UNITKD  STATES. 
(Sec  S.  C.  Reporter's  ed.  60G-C19.) 

Courts — jurisdiction  of  district  court — ac- 
tion to  recover  penalty — additional  sum 
collected  from  importer  for  undervalua- 
tion. 

The  "further  sum/*  equal  to  2  per  cent  of  the 
appraised  value  of  Imported  merchandise 
for  each  1  per  cent  that  such  appraised  val- 
ue exceeds  the  value  declared  In  the  entry, 
which,  under  the  customs  administrative  act 
of  June  10.  1890,  i  7  (26  Stat,  at  L.  131, 
chap.  407,  U.  8.  Comp.  Stat.  1901,  p.  1892). 
may  be  collected  from  an  importer  for  un- 
dervaluation **ln  addition  to  the  duties  im- 
posed by  law,"  is  a  penalty,  and  exclusive 
Jurisdiction  of  a  suit  to  recover  such  sum 
Is,  therefore,  by  U.  8.  Rev.  StaL  i  663  (U. 
S.  Comp.  Stat.  1901,  p.  455),  vested  in  the 
district  courts  of  the  United  States. 

[No.  65.] 

Argued  November  4,  1902.     Decided  Febru- 
ary 2:i,  1903. 

ON  A  CERTIFICATE  from  the  United 
States  Circuit  Court  of  Appeals  for  the 
Second  Circuit  presenting  a  question  as  to 
the  jurisdiction  of  a  United  States  Circuit 
Court  of  an  action  to.  recover  the  "further 
sum"  imposed  by  the  customs  administra- 
tive act  on  an  importer  for  undervaluation, 
"in  addition  to  the  duties  imposed  by  law." 
Ansirered  in  the  negative. 

Statement  by  Mr.  Justice  Peckham: 

[606]     'This  case  comes  before  the  court  upon  a 

certificate  from  the  United    States    circuit 

court  of  appeals  for  the  second  circuit.  The 

certilicatc  contains  the  following  statement: 

"In  February  and  March,  1895,  Rudolph 
Helwig,  plaintiff  in  error,  made  three  cer- 
tain importations  of  wood  pulp  into  the 
United  States,  entering  the  same  at  the  cus- 
tom house  at  the  port  of  New  York.  As  the 
facts  are  substantially  the  same  in  res|>ect 
to  each  irnpor tuition,  except  as  to  values, 
aiiiounta,  date,  etc.,  they  are  spoken  of  here- 
in a.s  one  importation. 

"At  the  lime  when  said  wood  j)ulp  was 
inipoited  the  dut}'  imposed  by  law  on  woo«l 
piilp  \va«  t<»n  (10)  {HT  ccutnni  ad  valoivni 
(jMr.  ;103,  act  of  Auj^iist  27,  1894  [2H  Stat. 
at  L.  .'532,  chap.  ;M1>]  ) . 

"Upon  making  the  entries  at  the  ruRtoni 
house,  Ilclwig  declared  the  invoice  and  mur- 
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ket  value  to  be  marks  191  per  ton;  the  Ag- 
gregate invoice  value  of  all  three  importa- 
tions was  $13,252  in  United  States  cin> 
rency;  at  the  time  of  making  the  entriee 
Helwig  paid  to  the  collector  of  cuetome 
$1,325.20.  I)eing  the  duty  upon  aaid  wood 
pulp  at  the  rate  of  ten  (10)  per  centum  ad 
valorem  based  upon  the  invoice  value. 

"The  merchandise  was  thereafter  ap- 
praised b^  the  United  States  appraiser,  as 
provided  in  fi  7  of  the  act  of  June  10,  1890 
(26  Stat,  at  L.  131,  chap.  407,  U.  8.  Comp. 
Stat.  1901,  p.  1892),  who  reported  that  tbe 
foreign  market  value  of  said  wood  pulp  was 
marks  263.70  per  ton;  Helwif  thereupon  re- 
quested a  reappraisement  oy  a  united 
States  general  appraiser,  in  accordance  with 
§  13  of  the  act  of  June  10,  1890  [20  Stat. 
at  L.  136,  chap.  349,  U.  S.  Comp.  Stat.  1901, 
p.  1932],  a  reappraisement  was  had,  and  the 
United  States  general  appraiser  reappraiaed 
the  market  value  of  said  wood  pulp  at 
marks  245  per  ton  net;  thereupon  Helwig 
appealed  to  the  board  of  United  States  gen- 
eral appraisers,  in  accordance  with  earn  i 
13  of  the  act  of  June  10,  1890,  and  said 
board  affirmed  the  decision  of  the  United 
States  general  appraiser,  thereby  deciding 
that  the  foreign  market  value  of  said  wood 
pulp  was  mai-ks  245  per  ton  net,  and  midc- 
inc  an  advance  over  the  invoice  and  entered 
value  of  over  27  per  centum. 

^'Thereupon  the  collector  of  customs  liqui- 
dated said  entries,  'fixing  the  dutiable  value[ 
of  all  of  said  merchandise  at  $16,792.20, 
and  computing  the  duty  thereon  at  tbe 
rate  of  10  per  centum  at  $1,679.20,  and 
made  demand  upon  said  Helwig  for  the  sum 
of  $354,  being  the  difference  between  the 
amount  already  paid  by  Helviig  and  the 
amount  of  duty  at  the  rate  of  ten  (10)  per 
centum  ad  valorem  found  to  be  due  on  said 
final  reappraisement;  thereafter  Helwig 
paid  the  sum  of  $354,  and  that  amount  is 
not  in  question  on  this  appeal. 

"At  the  time  the  collector  of  customs 
found  said  additional  sum  of  $354  to  be 
due.  as  aforesaid,  he  also  found  and  decided 
that  there  was  due  from  Helwi?  to  the 
United  States  the  further  sum  of  nine  thoo- 
sand  and  sixty-seven  dollars  and  sixty-eight 
cents  ($9,067*08),  and  made  demand  tor 
said  amount,  said  amount  being  the  furtlier 
sum  in  addition  to  the  duties  imposed  hf 
law,  ascertained,  and  fixed  as  provided  in 
§  7  of  the  said  act  of  June  10,  1890,  being 
2  per  centum  of  the  total  appraised  value 
of  said  merchandihfe  for  each  1  per  centum 
that  »uch  appraised  value  exceeded  the 
value  declared  in  the  entry. 

"Before  the  commencement  of  this  action 
Helwig  duly  presented  his  petition  to  tbe 
United  States  district  court  for  the  southern 
district  of  New  York,  claiming  that  ssid 
sum  of  nine  thousand  and  sixty-seven  dol- 
lars and  sixty-eight  cents  ($9,067.68)  was 
a  penalty,  and  praying  that  the  district 
ju«i<;o  would  cause  an  investigation  of  the 
I'actH  to  Ix?  made,  in  awordancc  with  f|  5292 
of  tlic  Kcvised  Statutes  (U.  S.  Comp.  Stat 
ItMll,  p.  31)04)  and  §$  17  and  18  of  the  act 
of  .Inne  22,  1874  (18  Stat,  at  L,  186,  chap 
301,  U.  S.  Comp.  Stat.  1901,  p.  3606),  and 
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ewate  the  facta  to  be  stated  uid  tratumitted  aaJd  'further  auin'  acemlng  'ia  additioD  to 

In  the  Ben^taiy  of  the  Treasury,  and  pray-  the  dutiea  imposed  by  law,'  under  the  pri>- 

ing  that  aaid  penalty  be  remitted    on    the  riuons  of  J  7  of  the  act  of  Juae  10,  1890 

ground  that  it  h«d   been   incurred  without  (2Q  SUt.  at  L.  131,  ohap.  407,  U.  S.  Comp. 

wilful  nt^lignice  or  intent  to  defraud.  Stat.  1601,  p.  1SS2)  T" 

"TliB  aaid  district  judge  caused  such  sum- 

nuiTy  inveatigatioQ  to  be  made,  end  a  tt«te-  Mr.  HMury  W.  Radd  arpiad  the  caOM 

ment  of  the  facta  shown  thereon  was  duly  SJid  fited  a  brief  for  plaiotiff  in  entir: 

transmitted  to  the  Secretary  of  the  Treas-  The  United   States  circuit  court  has   no 

UTTi  who,  theresfter,  and  on  the  6th  day  of  juiiadiction  of  an  action  to  reoonr  penalties 

•Tuiy,  180B,  found  and  decided  that  said  pan-  aji«ing  under  the  custMns  laws. 

■Ities    had    been    incurred    without    wilful  United  State*  v.  Mooney,  116  U.  S.   104, 

negligence  or  intention  of  fraud  ou  Hie  part  29  L.  ed.  550,  6  Sup.  Ct  Rep.  304;  Lee*  t. 

IB]af   said  Eelwig,  and  thereupon   'mitigated  United  State*,  ISO  U.  S.  476,  37  L.  ed.  ll&O, 

the   penalties    to  one    half  of  the    amount  14  Sup.  Ct.  Sep.  163. 

thereof,  namely,  94,633.94.  The  "further  sum"  leried  under  the  pro- 

"Subaeqneutly  the  collector  of  customs  re-  viaions  of  f  7  of  the  act  of  June  10,  IBSO  ( 20 

liquiilatcd  said  entries,  reducing  the  amonnt  Stat,  at  L.  131,  ohap.  407,  U.  S.  Comp.  Slat. 

«>f  said  further  sum  to  (4,533.84,  and  again  1901,  p.   1S02},  is  a  penalty  ari^ng  under 

made  demand  upon  Helwig  for  payment.  As  the  ciistoim  revenue  Inws;  it  is  not  a  cus- 

Tlelwig  did  not  pay  the  amount,  suit  was  tonu  duty. 

commenced  against  him  in  the  circuit  court  OrcrJji  v.  Thompton,  10  How.  225,  13  L. 

ior  the  southern  district  of   New  York  on  ed.  397 ;  Mairwell  v.  Griateold,  10  How.  242, 

■the  24th  of  August,   189B.     Upon   learning  I3L.  ed.  405;  Aorflelt  v.  fane,  16  How.  263, 

«f  the  pendency  of  that  suit,  however,  the  u  L.  ed.  931;   Ring  v.  Mamoett,   17  How. 

SecreUry  of  the  Treasury  advised  the  col-  147,  15  l.  ed.  25;  Stair*  r.  Peaelee,  IS  How. 

lector   that  he  revoked  his  decision  of  the  521,    16   L.   ed.   474;   Piuaavant   v.    Vitiled 

«Ui  of  July,  I8B8,  and  directed  the  collector  gtalei.  148  U.  S.  214,  37  L.  oL  426,  13  Sup. 

-to  reliquidato  the  entriei  at    the    original  ct.   Rep.   672;    Additional   Dutiet,   20   Opa. 

.amount  and  to  request  the  United  SUtes  at-  Atty.  Gen.  660;   Penaltie*  under  Tariff  Aot 

-torney  to  institute  suit  for  nine  thousand  of  jg^g^  4  Opa.  Atty.  Qen.   183;   Morris  r. 

«nd  sixty-seven  dolIarB  and  siity-eight  cents  Roberlton.   37   Fed.   199;    GrinneU   v.   Lata- 

(»?^T-«8)-          ,  „        ^  ,,        .   _.     ^.  '•™ce.   I  Bktchf.  348,  Fed.  Caa.  No.  5,831; 

"The  ooUector  followed  these  instructions  Bannendahl  v.  Kedpeld.  4  Blatchf.  223,  Fed. 

»nd  again  raliquidated   the  entries  accord-  c„,     No.     964;     Biechoff    v.     Maamell,     4 

^°?''''         ..    ,.              J.                ...         ^-       J  Blatchf.  384,  Fed.  Csfl.  No.  1,438;  LtffcntiMW 

'^T.Tie  smt  then  pending  was  discontinued  y   Maicv.eU,  Fed.  Ca«.  No.  8,214;  Manhattan 

and  the  present  action  begun,  including  the  oaslight  Co.  v.  MoxicHl,  2  Blatohf.  405,  Fed. 

full  amount  of  the    penalty,  namely,    nine  q^^    jj^   g  g23 

thoiwand  and  Bixtj-aeyen  rtollara  and  sixty-  AM>»(flnl  Attorney  General  Hort  argued 

*ight  cents   ($9,087.88).   ,  ^^      .       .^          ^  the  cause,  and,  with   Ifr.  Jamee  A.  Finek, 

"Tt,.  ,™  ~.,  tried  at  the  circuit  court  ai^j  ^  brief  for  defendant  in 


Vfoa  an  screed  statement  of  facts.  Unless  the  dirty  is  recoverable  by  suit  in 

"Upon   ttie   reading  of   the  agreed   stste-  ^j,^  ,^^^  mawrer  as  other  fines  and  pmal- 

ment  of  facts,  the  plaintiff  in  error  moved  ^^^  it  is  not  a  penalty  within  the  mmninir 

to  diamles  the  complaint  and  for  the  diree^  „f   „,^    ^^^  t     ^^^j    '  jurisdiction    to   the 

ion  of  judgment  in  his  favor  on  the  ground  United  Stat«  dislricf  courts, 

(hat  the  nction  was  to  recover  a  penalty  or  Bemi**ion  of  Penalti*,,  5  Ops.  Atty.  Gen. 

penalties   arising   under   the   customs   laws,  ^g^                    '                   '         '^         ' 

*Bd  that  under  the  provisions  "f  »  829  and  ^^       ,           uninterrupted  pmotice  of  the 

S?^°  o^*;*  ^"'^nl  ^.^"  h!    T^i.!i  &,  Treasury  Department  hwb«f  to  tr«.t  these 

^^■■Y^'J\  f  '    ■     ■   I'^V^^  \^„f.^^n  "'idditional   duties,"  or  "further  sums,"  as 

^mt  court  >.ad  no  jurisdiction  m  such  an  and  not  as  penalti«.. 

«^Te.^d"?J  excepted                       ""  Tn^'7  K^lsS^   1867,   J   369;   Cus- 

'F.^^-^u'r?;  ^g^^^  "-oSSTrt'i^v  ^"=  "^"  ^- 

*»ent  in  favor  of  the  United  btateH  for  the  tt,„„   .„    .         .   n             j„    ^.i  .     .k. 

omount  of  nine  tho.iund    «nd    olxly  .even  ™"»       \SZJ^^^             ,i^ 

•loll.n   nnd  mxtj  eight    eenl.     (»8,0B7.6e|,  "'"■?  "ere  eHiged  tn jKae  nppn  th„  very 

WSSp  »ith  intoJt  and  eo.ta'  qu»Hon  and  .h.^n  H,.«  d,rtd=  .™  hdd 

^^f.^SlTS.i'i'S.'f'  ■"''    ~*    "'•  %.i?«  'i'"'v°°^.Ef riiiat^h,.  325, 

"in.  ™  lor  whieT  udg«e.t  .a.  r.n-  f^  i''S', '!;."„.;"n  ""i"":',io'-°'"-"' 

toil,    nameiy,    nine    Ihinelnd    and    «rt,  3  Bl^ell.  37B,  Fed.  Cu,.  No  8, 172. 

wen  dollar,  and  elxlyeight  eenl.  ($»,0a/.-  J-^  ..  a  pr.renuurl.  to  tie  rMO.M7 

l«»lei).  -h.!!.  the  'further  .nm'  aeeraing  'in  •*  "'I'i't'onai   duty,  hnt  i.   not  required  in 

«ldition    to   tlie   dulie.   Iin|«,»d     by    law,'  ".o  <■'  ■  penally.      ,  „,  ,  ^,  „   _  ^   ^ 

npon  wood  pulp,  under  the  proviMon.  of  \  Fiilhrk  v.  7W<rrv,  5  Blatchf.  38.  Fed.  Cas. 

T  of  the  act  of  .June  10.  1890."  No.  4,825;  Kncelci'  v.  Morion,  2  Curt  C,  C. 

Upon  Uieae  fact,  the  court  ha.  asked  the  239,  Fed.  Caa.  No.  7,9,34. 

following  question:  Statirtm  in  regard  to  the  recovery  of  ad- 

"Haalhe  United  Slates  drcuit  court  jn-  ditional  dutiea  for  inU'iccnt  undei vulnuLion, 

liadietion  of  an  action  to  recover  the  afore-  and  thoie  which  refer  to  fraudulent  under. 
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valuation,  "do  ziot  relate  to  the  same  mat- 
ters; they  describe  and  provide  for  dissim- 
ilar cases/' 

United  States  v.  25  Cases  of  Oloth, 
Ciubbe,  356,  Fed.  Gas.  No.  16,563;  United 
States  v.  61  Packages  of  Dry  Goods,  17 
How.  87,  15  L.  ed«  64. 

Mr.  Justice  Peokhain,  after  makins  the 
forcing  statement  of  facts,  delivered  the 
opimon  of  the  court: 

That  part  of  S  7  of  the  customs  adminis- 
traUve  act  of  1890  (26  Stat,  at  L.  131,  134, 
chap.  407,  U.  S.  Comp.  Stat.  1901,  p.  1892), 
which  relates  to  the  question  involved  in 
this  case  is  set  forth  in  the  margin.f 
[610]  "By  i  629,  Revised  Statutes  (U.  S.  Comp. 
Stat.  1901,  p.  503 ) ,  subdivisions  3d  and  4th, 
jurisdiction  is  ^ranted  to  the  circuit  court 
of  all  suits  at  common  law  where  the 
United  States,  or  any  officer  thereof,  suing 
under  the  authority  of  any  act  of  Congress, 
are  plaintiffs,  and  of  all  suits  at  law  or 
equity,  arising  under  any  act  providing  for 
revenue  from  imports  or  tonnage,  except 
suits  for  penalties  and  forfeitures. 

Under  tnis  section  the  plaintiffs  claim  the 
circuit  court  had  jurisdiction  in  this  action 
as  one  at  oommon  law,  etc.,  or  as  one  aris- 
ing under  any  act  providing  for  revenue, 
and  not  being  one  for  a  penalty  or  forfeit- 
are. 

By  I  563.  Revised  Statutes  (U.  S.  Comp. 
Stat.  1901,  p.  455),  jurisdiction  is  conferrra 
upon  the  district  court  in  various  cases,  the 
3d  subdivision  of  which  section  gives  it  ju- 
risdiction of  all  suits  for  penalties  and  for- 
feitures incurred  under  any  law  of  the 
United  States. 

It  has  been  heretofore  held  that  the  act 
conferred  exclusive  jurisdiction  upon  the 
district  court  in  suits  for  penalties  or  for- 
feitures. The  early  cases  to  that  effect  are 
dted  in  United  States  v.  Mooney,  116  U. 
8.  104,  29  L.  ed.  550.  6  Sup.  Ct.  Rep.  304; 
Lees  y.  United  States,  150  U.  S.  476,  478, 
37  L.  ed.  1150,  1151,  14  Sup.  a.  Rep.  163, 
and  the  above  two  cases  reiterate  the  same 
holding.  It  would  seem  to  be  beyond  the 
necessity  of  further  argument  since  the  de- 
cision of  these  cases,  that  the  jurisdiction  is 
exclusive  in  the  district  court  of  all  actions 


to  recover  for  a  penalty  or  forfeiture.  In- 
deed, the  counsel  for  the  government  frank- 
ly concedes  that  if  this  action  be  one  to  re- 
cover a  penally  or  forfeiture  exclusive  Ju- 
risdiction is  by  the  law  vested  in  the  dis- 
trict court. 

The  sole  question  is  whether  the  sum  im- 
posed by  fi  7,  already  quoted,  is  a  penalty. 
/Without  other  reference  than  to  the  lasr 
guase  of  the  statute  itself,  we  should  oon- 
duoe  that  the  sum  imposed  therein  was  a 
penalty.  It  is  not  imposed  upon  the  impor- 
tation of  all  goods,  wit  only  upon  the  im- 
porter in  certain  cases  which  sie  stated  *in[61 
the  statute,  and  it  is  clear  that  the  sum  is 
not  imposed  for  any  purpose  of  revenue^ 
but  is  in  addition  to  the  dixies  imposed 
upon  the  particular  article  imported,  and 
in  each  inaividual  case  when  the  sum  is  im- 
posed it  is  based  upon  the  particular  act  of 
the  importer.  That  particular  act  is  his 
undervaluation  of  the  goods  imported,  and 
it  is  without  doubt  a  punishment  upon  the 
importer  on  account  of  it.  Whether  the 
statute  defines  it  in  terms  as  a  punishment 
or  penalty  is  not  important,  if  the  nature 
of  the  provision  itself  be  of  that  character. 
If  it  be  said  that  the  provision  operates  as 
a  warning  to  importers  to  be  careful  and  to 
be  honest,  it  is  a  warning  which  is  effica- 
cious only  by  reason  of  the  resultinj^  impo- 
sition of  the  "flurther  sum,"  in  addition  to 
the  duties,  provided  for  by  the  statute. 

This  case  is  a  good  illustration  of  the 
penal  features  of  the  statute.  The  aggre- 
gate value  of  the  merchandise  as  entered  by 
the  importer  was  $13,252,  and  the  amount 
of  duty  provided  for  by  the  statute  (10  per 
centum)  was  $1,325.20.  The  final  reap- 
praisement  made  under  fi  13  of  the  same  act 
was  $16,792.20,  and  the  duties  $1,679.20,  the 
difference  being  $354;  ^et  this  difference  in 
valuation  between  the  importer  and  the  ap- 
praisers, though  the  valuation  of  the  im- 
porter was  made  without  intent  to  defraud, 
brought  upon  him  the  imposition,  under 
the  statute,  §  7,  of  the  additional  sum  of 
$9,067.68,  being  the  ''further  sum"  spoken 
of  in  the  statute  in  addition  to  the  payment 
of  the  $354  of  duty,  which  was  demanded  of 
the  importer  by  reason  of  this  differenos. 
Now  what  can  this  be  but  a  punishment^  or^ 


tSec.  7.  .  .  .  And  the  collector  within 
whose  district  any  merchandise  may  be  im- 
ported or  entered,  whether  the  same  has  been 
actually  purchased  or  procured  otherwise  than 
by  purchase,  shall  cause  the  actual  market 
value  or  wholesale  price  of  such  merchandise 
to  be  appraised;  and  if  the  appraised  value  of 
any  article  of  imported  merchandise  shall  ex- 
ceed by  more  than  ten  per  centum  the  value  de* 
clared  In  the  entry,  there  shall  be  levied,  col- 
lected, and  paid,  in  addition  to  the  duties  im- 
posed by  law  on  such  merchandise,  a  further 
sum  equal  tu  two  per  centum  of  the  total  ap- 
praised value  for  each  one  per  centum  that 
such  appraised  value  exceeds  the  value  de- 
clared in  the  entry;  and  the  additional  duties 
shall  only  apply  to  the  particular  article  or  ar- 
ticles In  each  Invoice  which  are  undervalued; 
and  If  such  appraised  value  shall  exceed  the 
value  declared  In  the  entry  more  than  forty  j 
per  centum,  such  entry  may  be  held  to  be  pre- 

Mawptireij   fraudulent,   and    the   collector   of , 
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customs  may  seise  such  merchandise  and  pn^ 
ce<fd  as  In  cases  of  forfeiture  for  vlolatkms  eC 
the  customs  laws ;  and  In  any  legal  proceedings 
which  may  result  from  such  selsnre  the  fac€ 
of  such  undervaluation  shall  be  presomptlve 
evidence   of   fraud,   and   the  burden   of    proof 
shall  be  on  the  claimant  to  rebut  the  samc^ 
and  forfeiture  shall  be  adjudged  unless  be  shall 
rebut  said  presumption  of  fraudulent  intent  hf 
sufficient   evidence:     Provided,   That    the   fo^ 
feitures  provided  for  in  this  section  shall  apply 
to  the  whole  of  the  merchandise  or  the  valot 
thereof  in  the  case  or  package  containing  tbs 
particular   article   or  articles   In  each    taiToles 
which  are  undervalued:  And  ftrovided  fmrthet. 
That  all   additional   dotles,   penalties,   or  fior> 
feitures  applicable  to  merchandise  entered  kf 
a  duly  certified  invoice,  shall  be  alike  applicable 
to   goods  entered   by   a  pro   lorma   Invoice  er 
statement    in   form   of   an    Invoice.     The   daty 
shall  not,  however,  be  assessed  upon  an  amovnt 
less  than  the  invoice  or  entered  value. 
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in  other  words,  a  penalty  for  undervalua- 
tion, whether  innocently  done  or  notT  It 
certainly  was  no  reward  of  merit,  and 
whether  called  a  "further  sum"  or  an  ''addi- 
tional duty,**  or  hj  some  other  name,  the 
amount  imposed  was  so  large  in  proportion 
to  the  vidue  of  the  merchandise  imported, 
as  to  show  hcr^ond  douht  that  it  was  a  sum 
imposed  not,  in  fact,  as  a  duty  upon  an  im- 
ported article,  but  as  a  penalty,  and  noth- 
ingelse. 

The  statute  also  provides  that,  if  the  ap- 
praised value  exceed  by  more  than  40  per 
centum  the  value  declared  in  the  entry,  then 
"the  entrv  value  is  presumed  fraudulent  and 
the  whok  property  is  to  be  seized  by  the  ool- 
'^2  J  lector,  who  is  to  proceed  as  *in  the  case  of 
fli  forfeiture,  and  the  burden  of  showing  that 
tibe  undervaluation  was  not  fraudulent  is 
it  upon  the  importer.  Now,  whether  the 
in  valuation  on  the  reappraisement 
Sa  more  or  less  than  40  per  centum  of  the 
^walue  declared  in  the  entry,  seems  to  be  im- 
portant only  upon  the  question  of  the  pre- 
sumption of  fraud  and  the  consequent  for- 
feiture of  the  whole  property.  If  more  than 
-^0  per  centum,  the  presumption  of  fraud  is 
declared  by  the  statute  ana  the  proper^  is 
zforfeited,  unless  the  importer  shows  there 
"was  no  fraud.  If  less,  the  sum  imposed  by 
^he  statute  is  to  be  paid,  but  the  property 
is  not  forfeited.  In  the  case  of  cood  faith, 
it  is  simply  a  less  penalty  than  in  the  case 
of  fraud.  It  is,  however,  argued  that  the 
«rror  for  undervaluation  not  fraudulent  is 
repaired  by  imposing  an  additional  duty  on 
the  particular  goods  in  such  invoice  which 
have  been  undervalued,  and  there  is  no  pen- 
alty, a  simple  enlarged  duty  upon  merchan- 
dise, while  in  the  other  case,  the  presumed 
fraudulent  undervaluation  (if  the  fraud  be 
found),  the  whole  of  the  merchandise  is 
forfeited  l^  the  express  terms  of  the  stat- 
ute. 

Whether  the  error  is  repaired  by  impos- 
ing the  sum  named  as  an  additional  duty  is 
n<£  material  in  the  consideration  of  the  na- 
ture of  the  imposition.  It  is  still  a  punish- 
ment and  nothing  else,  because  of  the  care- 
lessness, ignorance,  or  mistake,  without 
fraudulent  intent,  upon  the  part  of  the  im- 
porter. If  the  frauaulent  intent  were  pres- 
ent, the  penalty  would  be  enlarged  ahd  the 
goods  forfeited.  In  both  cases  the  nature 
of  the  penalty  is  the  same,  only  in  one  case 
it  is  satisfied  by  the  imposition  of  a  certain 
amount  of  money,  while  in  the  other  a  total 
forfeiture  is  demanded. 

To  the  question,  why  the  additional  sum 
is  imposed  in  the  one  case,  or  why  the  goods 
are  forfeited  in  the  other«  there  can  be  but 
one  answer.  It  is  because  of  the  action  of 
the  importer  with  relation  to  the  importa- 
tion in  question,  and  in  one  case  such  action 
calls  down  upon  his  head  punishment  by 
way  of  a  money  imposition,  and  in  the 
other  it  is  a  forfeiture  of  his  property.  In 
either  case  there  is  to  be  punishment,  either 
for  carelessness  or  fraud. 
Although  the  statute,  under  $  7,  supra, 
1^13] terms  the  *money  demanded  as  "a  further 
sum,"  and  does  not  describe  it  as  a  penalty, 
still  the  use  of  those  words  does  not  clian^u 
i88U.  • 


the  nature  and  character  of  the  enactment. 
Congress  may  enact  that  such  a  provision 
shall  not  be  considered  as  a  penalih^  or  in 
the  nature  of  one,  with  reference  to  the  fur- 
ther action  of  the  officers  of  the  government^ 
or  with  reference  to  the  distribution  of  the 
moneys  thus  paid,  or  with  reference  to  its 
effect  upon  the  individual,  and  it  is  the 
duty  of  the  court  to  be  governed  by  sodi 
statutory  direction,  but  the  intrineie  nature 
of  the  provision  remains,  and,  in  the  absenoi 
of  any  declaration  by  Congress  affectinfr  the 
manner  in  which  the  provision  thall  he 
treated,  courts  must  decide  the  matter  in 
accordsmce  with  their  views  of  the  nature  d 
the  act.  Although  the  sum  imposed  by  rea- 
son of  undervaluation  may  he  (imply  de- 
scribed as  "a  further  sum"  or  "an  addition- 
al duty,"  if  it  is  yet  so  enormously  in  ex- 
cess of  the  greatest  amount  of  regular  duty 
ever  imposed  upon  an  article  of  the  same 
nature,  and  it  is  imposed  by  reason  of  the 
action  of  the  importer,  such  fabts  dearly 
show  it  is  a  penalty  in  its  intrinsic  nature, 
and  the  failure  of  the  statute  to  designate  it 
as  a  penalty,  but  describing  it  as  "a  further 
sum,"  or  "  an  additional  duty,"  will  not 
work  a  statutory  alteration  of  the  nature 
of  the  imposition,  and  it  will  be  regarded 
as  a  penalty  when  by  its  very  nature  it  is 
a  penalty.  It  is  impossible,  judging  simply 
from  its  language,  to  hold  this  provision  to 
be  other  than  penal  in  its  nature. 

But  it  is  urged  that  although  this  part  of 
the  section  may  be  of  a  penal  diaracter 
within  the  ordinary  or  general  meaning  of 
the  words,  yet  as  used  in  the  various  stat- 
utes upon  the  subject  it  will  be  seen  that 
those  words  are  not  regarded  by  Congreaa 
as  imposing  a  penalty  and  should  not  be  so 
treated  by  the  court.  If  it  clearly  appear 
that  it  is  the  will  of  Congress  that  the  pro- 
vision shall  not  be  regarded  as  in  the  nauire 
of  a  penalty,  the  court  must  be  governed  bf 
that  will.  This  leads  to  a  short  examina- 
tion of  the  previous  legislation  upon  the 
subject. 

By  the  act  of  April  20,  1818,  chap.  79,  | 
11  (3  Stat,  at  L.  433,  436),  the  manner  of 
collecting  the  additional  sum  imposed  by 
reason  of  undervaluation  was  by  adding  60 
per  centum  to  *the  appraised  value  of  the[614] 
property,  and  on  that  aggregate  amount  the 
usual  duties  were  to  be  estimated.  The 
25th  section  of  that  act  enacted  '*That  all 
penalties  and  forfeitures  incurred  by  force 
of  this  act  shall  be  sued  for,  recovered,  di»> 
tributed,  and  accounted  for  in  the  manner 
prescribed  by"  the  act  of  March  2,  1799  (1 
Stat,  at  L.  627,  chap.  22),  "and  may  be 
mitigated  or  remitted,  in  the  manner  pre- 
scribed" by  the  act  of  March  3,  1797  (1 
Stat,  at  L.  606,  chap.  13) . 

In  an  opinion  delivered  by  Attorney  Gen- 
eral Wirt,  February,  1821  (6  Ops.  Atty. 
Oen.,  730) ,  that  officer  ruled  that  the  60  per 
centum  provided  by  fi  11  could  not  be  re- 
mitted, because  he  thought  that  by  the  lan- 
guage of  the  statute,  Congress  permitted 
the  Secretary  of  the  Treasury  to  remit  pen- 
alties or  forfeitures  only  in  such  casee 
where,  by  the  provisions  of  the  act,  they 
coulil  be  recovered  by  suit.  He  did  not  deny 
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that  the  additional  sums  imposed  by  statute  section  put  upon  it  by  the  Attorney  General 

were  in  the  nature  of  penalties,  but  the  60  in  his  answer  to  the  Secretary  of  the  Trema- 

per  centum  not  being  recoverable  by  suit,  he  ury,  June  7,  1843.     At  any  rate,  the  opin- 

th ought  the  Secretary  of  the  Treasury  liad  ion  and  the  legislation  show  that  the  addi- 

no  power  to  mitigate  or  remit.  tional  duties  had  been  regarded  as  penal- 

By  the  act  of  March  1,  1823   (3  Stat,  at  ^*«»»  *"d  ^^at  such  construction  waa  ooIt 

L.  729,  734,  chap.  21,  fi  13),  reference  was  ?*^red  by  Congress  to  the  extent  of  provid- 

made  to  a  penalty  of  60  per  centum   (the  i^g^tna*  lo'  the  purpose  of  being  distnb- 

same  provision  in  substance  as  is  set  forth  "^ed  to  any  customs  officer  they  should  not 

in  the  statute  under  consideration,  only  dif-  °®J^  regarded.  ,   ^  ,     ^^    ,^  ^       ^ 

ferent  amounts  are  provided  for),  and  Con-  ,  J^f  statute  of  Julv  80,  1846,   chap.    74 

gress  described  the  provision  as  a  penalty,  il^***/.^^  ^'  '^V'  [«]?*»"?  ^  ^"^*«5»  ^^^^ 

Section  9  of  the  act  passed  May  19,  1828  ^th  section  proj-jded  that,  in  case  of  under- 

(4  Stat,  at  L.  270,  274,  chap.  66) ,  provided  valuation,  in  addition  to  the  duties  impoaed 

that  where  the  appraisement  exoeedSd  by  10  ^7  1*^' »  duty  of  20  ♦per  centum  ad  ▼alorem [61 

per  centum  the  invoice  value  there  was  to  ^^.  ^"^  appraised  value  should  be  impoaed, 

be  imposed,  in  addition  to  the  duty  imposed  "^"»?  the  same    language  substantially    aa 

by  law  on  the  same  property,  60  per  centum  ^?^,]^"  "^  *°,*^?  ^^^  ^^'^^  ?'^«  ■** 

of  the  duty  imposed  on  the  same  goods  when  J^  ^^42,  only  reducing  the  amount  from  50 

fairly  invoiced,  and  this  amount  ia  described  '^  ^0  per  centum.  ^  ^^        ^  _, 

in  the  stotute  as  a  duty  of  60  per  centum.  ,  ^7  J^«  2ad  section  of  the  act  approved 

Further  on  in  the  same  sectionfit  is  pro-  i^^^J^'  ^?J^f'  ^^*P-  i^  ^l^.^^K-^  ^ 
vided  that  the  penalty  of  60  per  centum  im-  202.  216),  it  is  again  declared  that,  "in  ad- 
posed  by  the  I3th  section  5f  the  act  ap-  *1»*»^«  J?  ^^«  ^"Jje?  impos^  by  law  on  the 
proved  March  1,  1823,  supra,  was  not  to  at-  ^™«'  ^^^\^  »*l«'Ll,  ^  *®^*®?'  collected,  and 
tach  to  any  of  the  property  subject  to  the  P**^  \^"^y  ^?  2p  per  centum  ad  valorem, 
additional  duty  of  60  per  centuin  imposed  o°  ?"^^  appraised  value." 
by  §  9  of  the  ict  of  182^  The  sum  imposed  ^^  he  language  used  m  these  various  etat- 
was  in  ito  nature  no  more  a  penalty  Gnder  "<*»'  ">  ^f^'""^  provision  for  the  impod- 
the  13th  section  of  the  act  of  1823  than  it  **^?  ^^  additional  sums  on  account  of  the 
was  a  penalty  under  the  9th  section  of  the  ^""^T  ""^  *!l!  l"'?^'^^  V*  undervaluing  the 
[6I5]act  of  1828,  yet  in  the  earlier  act  'it  is  de-  §?^.  imported,  does  not  give  any  clear  in- 
scribed as  a  penalty,  and  in  the  lateY  a  ^'^'^^J^"  '''' ,^\^  T^^^^L^"^^  *^*  ^ 
.ii.^iT     in.^  ^JL^  j»J/.Vj„«:»„  ™-_  :,i *!_  sum  imposed  shall  not  be  regarded  «s  a  PM»- 

alty 
at  L 

ipoaed 

b  stated  to  be,  "in  addition  to  the  duty  im-  ««"*"'«•"•  "'»''  me  sum  sn...  noi  ne  aeemea 

posed  by  law  on  the  same,  there  shall  be  afi™.  penalty,  or  forfeiture  for  the  purpose 

levied    ind  collected    on    the  same    goods,  "'  .**"«  ^l*^i^"J*i  *"  •1"^  ?^   "'  ^ 

wares,  and  merchandise  60  per  centSTf  Jf  !$""•   A*  *?*'.  ??.*•  '*  """*?  "l  ""'P: 

the  duty  imposed  on  the  sai^,  when  fairly  ^'?^^  "™«*y  legislation  was  in  force^  I7 

invoioeX"    Although    this   60   per   centum  "^^Y"^  *  ,'?«'*"'"    P'f^'^wj'**^    *"" 

mentioned  in  the  above  act    is  not  deaig-  f  ■«*  P*Cl         '""'  **"*"'»"**^  to  the  an.- 
nated  in  terms  as  a  penalty,  yet  it  was  re-      ^'  Vt"*'*_i    .  t  1     o^    ioot     v        1.    . 

garded  as  such  by  the  then  Attorney  Gen-  J^fJ^Jf^fr^f^J^hJn^^^^uil 

eral,  Legare,  who  in  response  to  the  ques-  ?*  j.^  ?*?*Iw  *i,       i^-r^^7?  rM^ 

tion  put*  by  the  Secretary  of  the  Treasury.  '^  !»««*«>  *•»"*  *''«  t?***""^  f?*^  **"**■ 

™i.«*i!..  tut  I.**-,  v-j     ' i.-  _j._si  ii  /.'  spoken  of  shall  not  be  construed  as  a  nen* 


whether  the  latter  had  power  to  remit  it  as   'V^""  "'  "»"  """.""  "'™","~  •"  •  P~- 
a  penalty  withto  the  m^nin?  of  the  act  of  it'JI't'^}}  it'^^^^^^.T'i,!!^^!^ 


1707    of/f^^  fkof  i^  iiio  />.%;..T^n  !»->  \.^A    .a   thereef  in  any  way  avoided,  with  the  exoep- 
U^l'J^^  ^*A^i'  iff'"i^°?*  ^?fi..^   tion  stated  in  the  statute.    As  this  atatub 


^mflr^St^^L^^^^^^^^^^^  Ta   i^atir^lclTp^eiJi^^^^^^^^       ^^i^h^  SS 

i^roviH^  tw  to  rin^Hn^Ki  fJ  V^aHZ^  "<>  »«<*  provision  as  is  Contained  in  the  lart 
provided  that  no  .PoHion  of  the  additional     ^    ^^^         ^     ^j^       ^       .^  ^^^  j    ^ 

duties  mentioned  in  the  17th  section  of  the  l,!i    *.  J!i^:"«„f^«*,JI  „^  ^f  iqoa«*/-^ 
o^*  />#  iflAo   i^.^,^   ((.i«aii  iw*  A^^^^A  «  ««-    customs  aoministrative  act  oi  1890,  the  same 
act  of  1842,  supra,    shall  be  deemed  a  fine,       ^      ^.  j^  ^j^    question  here  arises,  that 

Ireasury.    This  would  seem  to  be  a  recog-  Treasury    (20   Ope.   Atty.   Gen.   660).    Ia 

nition  on  the  part  of  Congreas  that  toe  ad-  ^t    opinion    thV   Attorney    Qeneiml    n. 

ditional  duties  mentioned  in  the  17th  sec-  yje^ed  the  previous  legislation  of  Congreaa 

tion  would  be  regarded  as  penalties,  and  on  this  subject,  and  came  to  the  conclusion 

that  it  was  necessary  to  provide  specifically  that,  as  the  law  then  stood,  the  additional 

that  they  should  not  be  so  treated,  so  far  as  duty,  so-called,  was  in  its  ^nature  a  penaItT,ra; 

distribution    was  concerned.     It    may  pes-  and  that  being  so,  it  was  subject  to  rmm- 

sibly  be  that  the  legislation  was  enacted  in  sion  like  other  fines,  penalties  and  forfeit* 

order  to  meet  the  construction  of  the  17th  uxei  by  the  Secretary  of  the  Treasorf. 
MS  188  V.  SL 
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Referring  to  some  of  the  decitioDS  of  thia        In  Binff  v.  Mamcell,  17  How.  147,  IS  L. 

coart,  we  think  it  ia  made  quite  apparent  ed.  26,  the  court  did  not  find  it  neeeMaiy 

that  these  provisions  of  the  statute  were  re-  to  deUrmine  whether  the  additional  duticB 

garded  as  in  the  nature  of  penalties.  prescribed  under  the  seta  of  1842  and  184S 

In  BartUtt  v.  Kane,  16  How.  263,  14  L.  might  have  been  deemed  penalties,  beeauM 

ed.  B31.  drcided  in   1853  under  the  statuU  t^e  court  was  of  opinion  that,  whatever  wM 

of   1848,  where  the  queation    of    drawback  ""^  »«*"«  of  the  sum*  levied  as  addiUonal 

arose,  the  additional  duty  of  20  per  oentuin  ^ut'="  ""^^r  the  8th  wction  of  the  act  of 

mentioned  in  the  act  was  regarded  as  In  tli«  'S^O-   '^'"'7   "«™  •">'    d.rtnbntable    to    the 

nature  of  a  penalty.     Mr.  Justice  CampbelJ,  <^"?<"S?  "^".J*  'i^^^^*«         ,=«,     ,.t 

in  deli^-erin^the  opinion  of  the  court   (at  ^^"J,"""'  ""  '^«"'"'  l\^°^-  ^f's  '<*  ^ 

page  274,  L.  ed.  p.  936),  iaid:  *d.  474,  it  was  said  that  the  penal  duty  of 

^An   examination    of   the    revenue    Uwi  2?  Pf^  If'"^  exacted  by  the  Sth  aeclion  of 

upon  the  subject  of  levying  additional  du-  '"'.^^f  i"^,?    J"'?  30,   1846   (6  Stat,  at 

U«,  in  conseguenw  of  the  fiict  of  an  under-  ^-  ",  <'h"p.  74),  was  properly  levied  upon 

valuation  by  the  importer,  showa  that  they  g"?^?  «"te^<l  ";*  their  invoiM    value.     Mr. 

were  exact^  as  diaiouragamenta  to  fraud,  V?,'?'  ■'^"^''''I  Taney    (page   627,   L   ed.   p. 

and  to  prevent  efforto  by   importers  to  es-  *J^   ■ '»  T=°  i^***"  '^^%'*"f^?*'  u'  ^\^ 

cape  the  legal  rates  of  duty.     In  several  of  "'    1^42     (5    Stat     at    L.    683.   <*Jp..Z70 

the  acts,  thia  additional  duty  baa  been  dis-  ■"P'^).  providing  tor  levying  an  additional 

tributed  among  officera  of  the  customs  upon  60    per  eentum    because  of    undervaluation, 

the   same  conditions  as   penalties  and   for-  ■''"■^  ,.  .  ... 

feitures.     As    between    the    United     States  1*   ™"'a   ■^'"'   however,  that  this  pro- 

and   the  importer,  and  in   reference  to  the  vision  was  found  by  experience  to  operate, 

anbiert  of  drawback  and  debenture,  it  must  "i   some   instances,   unjustly   upon   the   im- 

Btill   be   regarded  in    the   light  of  a    penal  Porter;    sad    that    it    sometimea    happened 

duty.     ...     It  does  not    include,    in    its  tn*t.  under  favorable  opportunities  of  time 

purview,   any   return   of   the   forfeitures   or  or  place,  goods  were  purchased  in  s  foreign 

amerwmenta  resulting  from  illegal  or  fraud-  country  for  10  per  cent  less  than  their  mar- 

ulent  dealings  on  the  part  of  the  importer  ^"^  »slue  In   the   principal   marketa  of  the 

or  his  agents.     Those  do  not  fall  within  the  wuntry   from   which    they    were    imported 

regular  administration  of  the  revenue  ays-  ""to  the  United  States.     And  if  they  were 

tem,   nor  does  the  government  comprehend  »o  invoiced,  the  importer  was  liable  for  the 

them  within  its  regular  eatimatea  of  supply,  above-mentioned    penal    duty,    although    he 

■Vhty  are  the  compensation  for    a    violated  i™*  willing  and  offered  to  make  the  entry 

Uw,  and  are  designed  to  operate  as  checks  »*  their  dutiable  value.     The  fact  that  the 

and  restraints  upon  fraud  and  injustice."  invoice  value  was   10   per   'cent  below   the[618] 

In  Oreely  v.  Thompion,  10  How.  22a,  IS  standard  of  value  fixed  bv  taw  subjected 
L.  ed.  3fl7,  Mr.  Justice  Woodbury,  uieaking  ^ijo  to  the  peoal  duty  and  he  had  no  meana 
of  the  language  on  thia  subject  used  in  the  °t  escaping  from  it.  The  8th  section  of  the 
act  of  1842  (at  page  238.  L.  ed.  p.  404),  tariff  set  of  1846  was  obviously  intended  to 
said:  "Eapecially  in  a  penal  provision,  it  relieve  the  importer  from  this  hardship." 
could  not  seem  judicious,  any  more  than  le-  See  also  Bjranilon  v.  Morion,  1  Curt,  C. 
gal,  to  extend  it  beyond  the  clear  language  -■  204,  Fed.  Caa.  No.  13,877,  where  the  court 
of  the  act;"  and  he  referred  to  the  immedi-  described  it  aa  an  additional  duty,  by  way 
ately  Bucceeding  case  of  Uamcell  v.  OrU-  »(  penalty,  and  the  court  was  by  no  means 
ifloW,  10  How.  242,  13  L.  ed.  405.  In  that  -'^sr  'list  the  atrictly  technical  terra  appro- 
ease,  as  Htatcd  by  Mr.  Justice  Woodbury,  in  priste  to  such  a  demand  woifld  not  be  the 
the  opinion  of  the  court  (st  page  256,  L.  ed.  *ord  "penalty,"  though  in  that  case  it  did 
p.4]01,"The  importer  had  put  in  his  invoice  "ot  feel  compelled  to  go  so  far. 
the  price  actually  paid  for  the  goods,  with  1°  Pt"«":<'«'  v.  Umted  Stalet.  148  U.  S. 
k]char™,  and  "prSpoaed  to  enter  t%CTn  at  the  Zl*.  3^  L-  ed.  426.  13  Sup.  Ot.  Rep.  872, 
value  thus  fixed.  But  the  collector  conclud-  the  question  of  whether  these  sums  are  to 
ed,  in  that  event,  to  have  them  appraised,  >*  regarded  as  penalties  or  simply  addl- 
and  the  value  would  then,  by  instructions  Clonal  duties  was  not  regarded  as  material, 
and  usage  at  New  York,  be  ascertained  aa  »"t  «>"«5"e""y  ™"  ""t  decided  in  terma 
at  the  time  of  the  shipment,  which  was  con-  jj*'"'^*',  ^J""  ,^  'j',,^'"""'"  "ijf^'  ^'^ 
siderably  higher,  and  would  probably  sub-  "<»!■  2«3.  ><  ^.-  "^'' '".''"''t*^  J^  "• 
jecttheimpSrte;.  natonlytopayno'edu.  ^  the  suma  imposed  by  statute  being  a 
toa,  but  to  Bufle;  a  pena%-  The  importer  'oompenwt.on  for  a  violated  law,"  etc. 
protested  against  thisVbut  in  order  to  avoid  ,J}°"}  »*""«  ™"°"*  decisions  it  Is  seen 
U.e  penalty  under  such  a  wrong  appraisal.  '''*  *''*  '""T^  ^*''«  %*'!".  regarded  the 
.i.„iL)  tuL  fMi«—j..„  »„,.  ~."  A  J  „-■  anguBgc  used  in  these  sUtutcs  as  penal  in 
adopted  the  to  lowing  course.  And  again,  jts  nattire,  and  that  the  sums  imp^d  un- 
in  spesk.ng  of  Oie  manner  in  whjch  the  j^^  ^^^  ^^^i„„,  „^^^,  „(  j^^  ^^^^  ^„ 
queation  arose,  the  juatice  continued:  -The  ^^  ^  „  penalties  or  the  property  for- 
importer,  knowing  that  this  would  subject  reifcd,  for  the  careless  or  fraudSlent  con- 
him  to  a  severe  penalty,  in  order  to  avoid  it,  juct  o(  the  importer  in  making  an  under- 
felt  compelled  to  add  to  his  invoice  the  taiuation.  or  else  they  have  declined  to  de- 
amount  which  the  price  had  risen  between  side  the  queation,  because  not  involved.  Wc 
the  purchase  and  the  shipment."  This  is  think  the  sum  sought  to  be  recovered  In  this 
hi  relation  to  the  language  already  referred  .letion  was  a  penalty,  and  the  circuit  court, 
to  in  the  act  ot  1842.  tlirr>'foic.  had  no  jurisdiction. 

IBS  n.  s.  etft 


niMnS  SuPBEU  Cotm  or  thx  United  States.  Oox.  Tnx, 

Wbether    the   Seoret&ry    h«d  the    power,  on  thtit  daj;   and  in  order  to  pratact  the 

after  he  hjul  once  reduced  the  amount  to  be  surety,   Joseph   F.   Sllat^,  Jr.,  on  the  bkil 

paid,  to  raise  it    to  the'  original    sum,  bb  bond  in  each  of  the  two  caeet,  the  bankrupt 

stated   in  the   foregoing  certificate,   la   not  on  the  same  day  deposited  in  the  hand*  of' 

material  to  the  queation  now  before  ua,  and  Ui^  surety  the  two  sums  of    tl48   in    the 

we  expreas  no  opinion  r^arding  it.  Thayer  »uit  and  (125  in  the  Flanders  ault. 

The  queitioH  proponnded  by   the  Circuit  These   sums  were  to  be  held  to  indemnify 

Court  of  Apptnla  u  antwered  in  the  nega-  "«  wirety  in  each  CMe,  respecUTely,  if  tho 

tive,  and  it  will  be  so  certified.  bankrupt  aToided  the  bail  bond.     Aft«r  ths 

adjudication  in  bankruptcy  these  suita  pro- 

^-^-^  eeeded  to  judgment  in  the  state  court,  uid 

the  plaintiffs  took  out  execution,  which  thi^ 

■aoi  'HARRY  J.  JAQUITH,  Truatee  in   Bank-  "•  seeking  to  enforce  *«gainBt  the  surety  on{e! 

"""•       nx-ntnm    nt    ivii1i.._     D     ii> 1.1:.      ti I.  UiB  ball  bond.  but  not  aimnst  the  banknint 


ruptcy    of    William    S.  Franklin,    Bank-    **"  ''•''  ^"^  ''"'  "^^  against  the  bankrupt 
rupt,  Appt.,  Unwelf. 

Q  At  the  Brat  meeting  of  the  creditor*  Uw 

CI^RKNOE  W.  ROWLEY  «  ^  SJf^.l'S^.'uS.pr.'p^L^  i."^ 

,«. ..  c.  ^,.,. «.  .,„»,     s.t°?g'.d";,T.s''pEtMr  s;z^ 

iin«i-n..,i^.,       -..^-.ji-f *     >.     I        J  ■"■*  i"  ">*  state  court,  did  not  appear  or 

™^^^~'f^,_!L  ■*■"■''"""'*  prove  his  claim.     After  the  appointment  o# 

c«,rl-od„rr«,   <,to.man(-mjo«.«.fl    p«).  ^  j^^tee,  and  without  leave*^Vt  the  buk- 

eeeamgi  m  ttate  eourta.  ^P^^     ^^^    ^^  without  notice  to  or  the 

1    Tiu.  ...»••  ^«   .   h...h»»'.   I.  1.   . ..    .  knowledge   of   the  trustee,   the   plaintilT  is 

b«ikrupt  to  Indemnity  him  Tor  bis  llBbllltT.  '"»"'  '"  *''"  ^'■**  '^^^-     ^pon  leami^  of 

U  HD  iLdTcrse  claimant  within  tbe  meaning  of  ^M  entry  of  the  judgmenta  the  trustee  noti- 

the  twnkruptcj  act  of  1S9S,   ||   33a,  A   (30  Bed  the  surety  not  to  pay  the  money  arer, 

Stat.  St  L,  BD2,  chap.  641,  tl.  B.  Comp.  Stat  and  then,  in  the  name  of  the  bankrupt,  pe- 

IBOl,    jf.    5483),    and    cannot   be   prwreded  titioned  the  state  court  to  vacate  the  judg- 

agBinst   In   the   bankroptcy   court   uDletti  by  mgnt  and  to  order  the  execution  retuTDed, 

hl»  consent,  a*  provided  tor  therein.  ^ud,   u^  ^ate  court  refused   to  do;   and 

2.  A  t-ourt  of  bankruptcy  Is  without  Jurisdiction  therenpon  the  trustee  filed  his  petition   in 

h^^l",^"  ?...,■•,''.,   '       ,    if'^^^.y  the  dil^ct  court  of  the  United  States  for 

baukrupt  in  the  state  courts  from  collecUna  ll      a-  <.-..*  %#  i.       <.<.  .    _«.    ^«. 

their  JudgmenU  from  th*  surety  on  tbe  bsiSf  the  d,«trw!t  of  Ma-aachuaetts^gainat    the 

mpt's  ball  bond.  plaintiffs  in  the  two  suits,  their  attorn^, 

and  the  surety,  setting  up  that  the  proeeen- 

[No.  81.1  tion  of  the  suite  in  the  state  court  was  eCHi- 

trary  to  the  provisions  of  the   bankruptcj 

Argued  and  lubmitled  November  JO,  190S.  "ft  and  a  contempt  of  court,  and  pTayIi!« 

Decided  February  23,  190S.  that  the  plaintiffs  and  their  attorney  be  ta^ 

joined   from  collecting  the  judgmenta,  and 

1  PPEAL  Iron  tbe  DWriot  Court  ol  tl»  '1"'  "^  •urolj  be  molned  ftom  piyiiig  tt. 

A  United  SUtes  for  tbe  District  of  Mue»-  ""P^y  „"»  ,*"«  '"'."'^/'  ""^  *•'  ™.  P"T?* 

chusette  to  review  a  judgment  whicb  die-  pl*>ntiffs  In  the  ludgmente  and  their  attor- 

mie«rf  lor  ivant  of  lorfedSion  a  petition  to  "J.  >»  adjudgol   >n   eontempt  eto.    111. 

enjoin  proceedings  in  a  eUte  oouVt,  and  to  f^^  waf  "lenied  and  the  restraining  oe- 

compel  the  surety  on  a  benlrrupfa  tedl  bond  "^"S-v      "T^;-  u„        .1  jj 

to  i^j  over  to  the  trustee    in    bankruptcy  J'''   '^'}'^   wa.  subsequently   anieiidll 

moiw  deposited  in  his  handa  to  indemnilj  f  .'"■"  <"  'J".™"  ??  "  *". "'.i'"','': 

him  lor  hi.  liability,    ijlnnod.  ''^l'"^'  "'?  55".'  ■'*'™J  '"    '*•    !*!«• 

'         '  sujts  be  enjomed  from  collecting  the  jndg- 

BUtement  by  Mr.  Justice  FooUutmi  H"""'^'  "^  ^^'"K  "uy  levy  under  the  exeem- 

trustee  ffSuikruploy  by  the  cSCd  State.   S'f ";?„r:?^'£  ^i'l^'i.'S,™^ '^ 
district  court  In  feT^W  »  Sen^^^   r'pe\'fi.°n'J^^e°Si,S,  iS'.Ti'S.Jffi 

.^  ;.'rih"''„''.'.'.h'°°''TrhX:?,°s:  »»*  ■>»'*  '•:  ?i!,v.';u?d.°ss2.2 

duly  adjudged  such  on  August  Is/lSOO;    KiX.^.    .i.?Sif  .£  ™™i  ^ffSSS 
and  at  lb.  date  of  that  adiSdloUo^  then    «  "a  hands;  aUo  that  the  sf,.rJplalnll» 


'H^xf.™— k...'  ij    iDoo  V-j'  ti,-'Mi-Z  . — ii  to  me  rmaiee  oy  josepn  r.  oiisoy,  ur.  'loa 

on  November  14,  IB99,  and  the  other  a  suit  _  _.  .  .!*;__  il._j  .i..  „____  .._. 

;^i^hL:'rdr^td*lo''^?^^  ^5^"*^^"^^^^^ 

which  case  a  ball  bond  had  also  been  taken  ^^j  ,^  adjudged  guilty  of  oont«mpt.  eU.[n 

Nora.— On    tJw   rigM   of  s   ooert   of   AiM»-  Upon  the  petition  «s  amended  a  motion  for 

nwfcv  to  enjin.,  fntceeMno*  In  e  »(«(•  oosrt—  •  rehearing  was  made  and  f^nted,  and  th« 

■«e  note  to  Uarner  *,   Second  Nat.   Bank,   10  appellees  appeared  and  obpectad    *   '*    "^- 
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the  petttion,  mkI  «ft«r  uvument  the  court  603 ;  Bhaichan  r.  Whei-rilt,  T  Htnr.  627,  U 

n  held  and  denied  the  petiUoa  for  want  of  L.  ed.  847 ;  Bear  v.  Chase,  40  C.  C.  A.  182, 

juriedietioa  onlj,  and  allowed  an  appeal  to  OQ  Fed.  U2()i  Carter  v.  Hobbs,  92  Fed.  594; 

this  «onrt.  Re  Cobb,  96  I'ed.  821:   Keegan  v.  iftn^,  99 

In  dJMiiewng  the    petition    the    district  Fed.  758;  Ur.  Maton,  OU  Fed.  Z56;  Rt  LeMer, 

judge  eerti&ed  that  the  following  questionB  lOO  Fed.  433;   Re  Fredenberg,  2   Ben.   I3S, 

aroM  before  him,  namely:  Fed.  Caa.  No.  S.OTG;  Re  Lake,  3  Bias.  204, 

"1.  Do  the  providona  of  the  2d  clause  of  Fed.  Cas.  No.  7,992;  Davit  v,  Andenoa,  0 

I  23  of  the  act  of  Congress  known  as  the  NaL  Btmkr.  Keg.  146,  Fed.  Caa.  No.  3,623; 

bMukruptej  act  of   1B98   control   and   limit  Rt  Uavia,  2  Nai.  Baukr.  Kw.  391,  Fed.  Oae. 

the    juriediction     of    the    several     district    No.    3.018 ;    '  —   •■     ■■' — "-"-    '  —    "- 

oourta  of  the  United  States,    so  that    said  Hav.   Jnst.    : 

courts  cannot  permanentl;  eDJoin  a  creditor  Oae.  Ho.  8,11  _. 

t»i  tbe  btuikrupt  who  hat  proved  his  debt  in  go  that,  on   nutiice,  Itis  righte  to  allied 

^lie   bankrupt^    court,    from    collecting    a  aecurity  might  be  determined  on  a  petiUon 

i'  wdgment  recovered  in  the  etate  court,  and  jq  equity  andllajy  to  bhe  bankruptcy  pn> 

vom  making  levy  under  an  execution  taken  ceedinge. 

«>iit   on   aaid  judgment;   and  do  they- limit  White  v,  Bicinj,   159  U.  S.  36,  40  L.  ed. 

*;.lie  jurisdiction  of  the  eaid  courts  ao  that  fly^  15  gup.  Ct.  Rep.  1013. 

«:^beM  conrU  may  not  require  mid  creditor  xhe  court  in»y  compel  a  creditor  to  come 

■«i*i    BUbmit   the   controversy  to  their    judg-  ;„  ajid  prove  and  set  out  his  eecuritj,  and 

vanentt  such  security  may  then  be  paeeed  on  by  Uie 

"2.  Do  the  prorinona  of  the  2d  clause  of  court. 

S  23  of  the  act  of  Congress  known  ae  the  Bromley  v.  Smith,  2  Biae.  511,  Fai.  Caa. 

Kaankruptcv  act  of   1S98  control  and   limit  t^g^   1,S22 

-«:.be    jurisdiction     of     the     several     district  ^i^^'  [^  ^  -j^^  ^^  bwikruptcy  defeats 

^=ourte  of  the  United   SUUa,  bo  that  said  ^j   ajmule   tbe   suit   and   the   attacliment 

^csourta  cannot  permanently  enjoin  a  creditor  (ogj^  th«sin 

-^1  the   b<udcnipt  who   ha»   not    proved    hto  p^^  ,.  ^oylr,  113  Mass.  262. 

^ebt  in  the  bejikruptcy  court    from  collect-  ^  judgment  obtained  controry  to  a  pro- 

»nga  judgment  recovered  m  the  state  court,  hibibion  is  null  and  void. 

^tnA    from    makii^    levy    under     et«"hon  ^e„„oue,-  v.  Seff,  96  U.  S.  714,  24  L.  rf. 

"Vaken  out  on  aaid  judgment;   and  do  they  gg^ 

^jnit  the  jurisdiction  of  the  said  courts  «>  j,:^^^    ^„rte    will   give    ralief   against 

-*hat  these  courto  may  not  reqiure  said  cred-  ^^^^  ^  judgment. 

-5tor  to  eubmjt  the  controversy  to  their  judg-  ^^^^^  k,^    p^    ^    flodo.oft,  7  OrawA, 

3nentT  232   3  L  ed   302 

the  junndiction  of  the  several  district  courte  M    .     ,   "j,^    „      .   .. 
tL^.  V.";'f„.^'?nd°I''tl.iS"™^^'^  uXr  t  J  Mo^cSu'^^U  bw,  bail  i,  die- 
S£"^tior^p^Sr^*i;ifjrTt^  •"'rW  ;n  civU  aeUone  if  the  defendant  is 
k.ng'tothe  bankrupt,^  liing  iSso  alleged  released  from  his  Lability  to  arrest  by  opera- 
that  eaid  third  perlon  has  n?  beneficial  In-  '"""  "' '^"'^  "".^  '*".""  "f  "fcestory  to  sur- 
tereet  in  the  saiaproperty,  but  has  the  sole  ^f".-""  *^,^»"^'"P^  '"  """l".  **  "«''''»."»  ^ 
duty  of  paying  or  delivering  it  over  in  set-  ?^"^  "'  ^h>>  ^aU  upon  the  funds  in  the 
tlment  of  thrdebts  of  the  bankrupt!  ^^^^  "^  f ''"'•?■,           „  ._    ^^,    ^  „      ^ 
"4.  Can  the  dietriet  court  of  the  United  ^"ff^"""  ",  %"^S.^J'^^-  "7 ;  Coliomore 
^  JSutes  entertain  'juriBdirtion  of  proceedings  ^'.f^C^^'i',  ^  ^'Jg-  ^'^=  Oarp^ter  v.  Tur- 
00  petition  by  a  trustee  in  bankruptcy  to  ^f ';  '™  "r^' J^^'  ^""S  \  9^*^''%"^  ^^ 
reooVer  property  alleged  to  belong    to    the  Blatchf.  459.  Fed-  Gas.  No.  B.480;  Beer.  v. 
hnnknipt,  but  held  under  a  claim  of  lien  or  """S^'O'' 
bounty  by  the  bankrupt's  creditor,  or  tqr  .   ""^           ""'^   ' 
third  ^iee  for  the  benefit  of  said  credit-  have  been  sUyed. 
Ort[  H>lt  V.  Hordinj,  107  U.  S.  631,  27  L.  ed. 
"6.  Can  the  district  court  for  the  district  ■'93,  2  Sup.  Ct.  Rap.  404;  Boyitlon  v.  Bail, 
Of  MaasachusetU  take  JurisdicUon  over  this  121  U-  S.  457,  30  L.  ad.  985,  7  Sup.  Ct.  Rep. 
Wiit  «•  it  now  atanda  <i  reeordl"  681;    Re  Basch.    97    Fed.    761;    St.    Cyr   v. 
DaignauU,    103    Fed.    854;    Re   Seely,    108 
Mr.  Hbtit  '•  Jkqoith  in  propria  per-  Fed.  371. 
•ena  submitted  tbe  cause  for  appellant;  The   finaJ   judgmait  denied  tbio  jurisdie- 
A  general  appearance  by  a  creditor  gives,  lion  of  tliis  court  over  controversiee  between 
and  ga-ve,  to  the  bankruptcy  oourt  full  piiw-  the  trustee  and  a  third  person  in  tlie  pos- 
er to  deal  with  the  claim  and  its  security,  session  uf  property  alleged  to  Adong  to  tha 
Fenitoyer  v.  Ne/f,  96  U.  S.  714,    24  L.  ed.  bankrupt,   it  being   also  alleged   thftt   eaid 
MS;  Re  Seebold,  45  C.  C.  A.  117,  105  Fed.  third   person   has   no   beneficial   interest   in 
BIO.  the  said  property,  but  hoe  the  sole  duty  oj 
The  oreditor  wb4  a  psj^y  and  was  before  paying  or  delivering  it  over  in  settlement  of 
the  ooait  as  a  pejty;  all  creditois  are  par-  the  debts  of  the  bankrupt. 
ties.  Chapman  v.  Breu«r,  114  U.  S.  168,  29  L. 
Ex  pOTlt  City  Bank,  3  How.  292,  11  L.  ed.  ed.  83,  e  Sup.  Ct  Beo.  799:  Bnian  v.  Beni- 
188YT.  ■.  *"         —r                                ^^^ 
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heimer.  181  U.  8.  188,  45  L.  ed,  flU.  Z\  Sup.  Uitchcll  v.  McClvrf,  178  U.  8.  53»,  44  L.  «id. 

Ct.   Rp|i.  ii57;   J'tHfl  v.  CAira^o   TitU  &  T.  1182,    20    Niip.    (.1.    Rep.    1000;    Hicks    ». 

Co.   182  U.  S.  438,  45  1j.  eil.   1171.  21  Slip.  AnoitJ.  I7fl  U.  S.  fl41,  44  L.  ed.  1183,  20  Sup. 

<,t.  Rep.  B06:  Wall  v.  Co*,  41  C.  C.  A.  4(1H,  a.  It.-p.  llltMi:  »,./n..  v.  flemfteimer,  ISl  U. 

101   Fori.  40;l:   Rail  V.  Kincell.  42  C.  C.  A.  S.  188,  4R  L.  tni.  814.  21  Sup.  Ct  Rep.  S57 ; 

seo,  102  Fed.  301.  Ilucller  v.  .Vu^ent,  184  U.  8.  1,  46  L.  ed.  405, 

Siitdi  judgment  denied  tbe  iurUdiction  of  2^  Sup.  Ct.  Rep,  269. 
this  oourt  to  entertain  jurisdiction  of  pn>- 

ceedingB  on  a  petition  bj  a  trustee  in  bank-        Mr.  Justice  Fflokham,  aiter  making  the 

ruptf;  to  recover  property  alleged  to  belong  fo^e^oi^\g  nUteiucnt  of  facts,  delivered  th* 

to  tlie  bankrupt,  but  held  under  a  elaim  of  opinion  of  the  court, 

lien  or  seciiri^  bj  the  bankrupt's  (creditor.        This  proceeding  ia  governed  by  the  prin- 

or  by  K  tliird  parbj'  for  tlie  braiefit  <rf  said  ciplea  decided  in  Bardes  v.  Firtt  Nat.  Otint, 

creditor.  178  U.  S.  524,  44  L.  ed.  1176,  20  Sup.  Ct. 

Bharpe  v.  Doyle,  102  U.  S,  68U.  20  L.  ed.  Rep,  1000;  Bryan  v.  Benheimtr,  181   U.  S. 

277;  /'Hbelnm' V.  Padcard,  109  U,  8.  421,  188,  45   L.  ed.  814,  21   Sup,   Ct.  Aep.   AST. 

27  L.  ed.  984,  3  Sup.  Ct.  Rep.  289;  Re  Uclt-  und  Mueller  v.  Nugent,  184  U.  S.  1,  40  L. 

ler,  1  Ben.  366,  Fed.  Cas.  No,  9.512.  ed.  405,  22  Sup.  Ct  Rep.  269. 

Universally,  eiter  tiie  law  takat  the  bank-        The  objection  that  it  is  not  %  suit  within 

nipt  into   ita  owu  bands  his  ereditore  are  the  meaning  of  the  23d  section  of  the  bank- 

prrfiibited  from  suing.  ruptcy  law  is  without  force.     The  proeeed- 

Ogden  v.  Baundera,  12  Wtieat.  213,  8  L.  ed.  jng  waa  a  summary  application  to  the  court 

606.  in  bankruptcy  to  grant  an  order  in  »  nwt- 

AU  creditors  are  deecribed  as  oloimants,  ter,  the  result  of  the  granting  o(  which 
and  thdr  intorestB  must  neowBarily  be  ad-  would  be  to  immediately  take  from  the 
v«o-»e  to  the  estate.  But  there  are  not  ad-  surety  moneys  which  had  been  depoeited 
vme  daimuitB  ae  Jelined  in  Bardet  v.  First  ""■''  ^™  before  the  commencement  of  tb« 
Nat.  Bank,  178  U,  S.  632,  44  L,  ed,  1180,  20  proceedings  in  bankruptcy,  and  thus  corn- 
Sup.  Ot.  Rap.  1000.  pel  him  to  come  into  the  bankruptcy  court 

The  power  to  bring  in  other  parties  U  not  '<"■  the  litigation  of  questions  as  to  hia  right 

incompatible  witli  S  23fi,  ^  retain  the   money  claimed    by    him.     It 

White  V.  Kwing,   159  U.  8.  30,  40  L.  ed.  """'d  otao  enjoin  the  plaintiffs  in  the  aUte 

67,  15  Sup  Ct  Rep   1018  suits  from  proceeding  to  collect  their  judg- 

Oreditors  eaa  be  bruught  in  on  notice.  uients  from   the  surety  in   the  hail   bonds. 

Ingn-soll  V.  Birong,  0  Met.  447;  CoHo-  T"  ^it'ond  such  a  iunsdiction  over  an  ad- 
more  V.  Femald.  3  Gray,  318.  '■'*'"'*  <■'"'">'">»■  i">"'d  be  within  the  prohiU- 

Umformity,  economyV  and  d«.pntch   «-ere  ^-^^  "'  \  23.  a  and  6   [30  Stot  at  L    652, 

clearly  within  the  intent  of  the  bankruptcy  <^*!'P;  -"'-  "-'-  ^;  ^9"}P-  .St«t.  1901,  p.  3431], 

]g^  whether  such   jurisdiction   were  exerted  by 

b'«  parte  City  flan*,  3  How.  314,  11  L.  ed.  '^^   action   strictly   so-called   or   by   «   auni- 

gj3     r  r  •  mary  amplication  to  the  court  in  bankrupt- 

TTie  trainers  trf  the  act  only  intended  that  ^J"     '*J?  "'«  '^JT^I?*  °*  jurisdiction  which 

suits  against  third   parties,  not  creditoi^,  **'^,  *f*'?"    prob'biU,   and   the    particutar 

Strang^  to  the    ta^niptcy    prooeedin^rs,  "^^^f  The^'Tutiv"  fr.    i^.r^handiT'Sl 

ahouldgo  toUMsUtecourts.butthtitcven-  **""'*     '   "j"      -.L?    ."^'**  .™"™    ™ 

thing  pl^taining  to  bankru^  and  cre-iittfr,  ?'.'"'<:?*"  '''''7^  tl -^1  '"^""""'y  l"?*  *« 

including  all  ^unUnge  aS  securities  be!  l"H,l'-''l>.'.ly  on  the  bail  bond  was  an  adveraa 

tw«n  than,  should  bcTxcluiuveiy  heard  and  ^! '■'"ant   w. thin   the   meaning  of   that   a^ 

datenuinad  by  Uie  district  court,  unl«»  U.at  V""  ."'  »':«  "*■  «nd  «.„  d  not  be  P'«~<W 

court  ordereS   the  qn««ion  tri^  out  in   a  r"ti"""*  "t  ^^l  l^^7^^7J°^rT^*^y 

pending  suit  not  ™J^s^'       iHrdet^to    bl    In    adwrS 

""•.'A. y'*'  »e«™  to  be  supported  by  the  craim^''thlt  The^'surety   should"  claim X 

prohibition    upon    trurtees    ventunng    into  be  the  absolute  owner  of  the  property  in  hU 

pewUng  suib,  ««pt  by  orJCT  of  the  wui-t  ^^^^^^^^     It   is  sufficient   if.  Va   in     th 

Price  V.  Price,  48  ted.  823;  Re  Klein,  97  ^~__,  „.„    ,i,„  „,„„.,  _.„  rf-™»it«l  .iU 

l":^-  ^Ik  ^"^^  '■  '"^*''  "  *=   *=■  ^    ■'''  ''  E[rto  indemnHyrmVMs^ll^l^'^S 

.    I  :^i     -         ...-.,     ^  u         ^..  Ibe   bail   bond,   and  that  liability   had   not 

And  this  IB  particularly  true  where  the  [^^  determined  and  aatisfled,     rf  the  trtM- 

htipition  in  the  aUte  roitrt,  is  practically  ^^^  ^eairi^  to  test  the  question  of  the  right 

ended.  ,,,,,,„,,  of  the  surety  to  retain  the  money,  he  mutt 

7-ru.ffrg  Nat.  Bank  v.  Ca^nphell,  14  Wall.  ^„  ^  ;„  „„nrdnnfe  with  the  provisions  at 

87,  20  L.  ed,  832;  Vtyrton  v.  B>t>tzrr.  93  U.  the  section  of  the  bankrupt   law  above    ra- 

S.  3.'i5.  23  L.  ed.  90S.  ferreil  to 

Ur.   CUjeaee   W.   Bowley  argued   the        H^yan   v.  BerB*e.mer,  181   U.  S.  188,  48 

CBuw  and  filed  a  brief  for  appellees:  f^   pj    8,4_  21   Sup.  Ct.  Rep.  667,  doea  not. 

None  of  the  ehcaes  in  aotion  involvrd  are  ^  fg^  „,  the  qup<<tion  here  involved  ia  con- 
within   the   Jurisdiction   of  Uie  bankruptcy  rerned.  Iniieh  or  limit  the  decision  in  Bar^M 
court     All     must    be    determined     in    the  v.  Firxt  Sat.  Bnnk.  178  U.  S,  524,  44  L.  ei. 
cuurtd  where,   but  for   the  bankruptcy,   the  ll7fi.  20  Sup.  Ct.  Rep.  1000. 
banknipt  luijrht  ha™  prosiKUle.1   Minn.  In  tlwller  v.  Nuoent,  184  U.  S.  1,  48  I,, 

Buirfrj.  V.  first  Nat.  Hnnl.  17M  I".  S.  .-.24.  ,.,\.  W:<.  22  Sup,  Ct.  Hep.  269.  it  WascUiuad 

44    L.    Ktt.    1170,   20    Kup.    Ct    Rep.    1000:  that   where  property  ol  a    bankrupt    ewna 
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into  the  hands  of  a  third  party  before  the 
filing  of  the  petition  in  bankruptcy,  as  the 
agent  of  the  banknipt,  and   to  which   the 
agent  asserted  no  adverse  claim,  the  bank- 
ruptcy court,  nevertheless,  had  no  power  by 
summary  proceedings  to  compel  the  surren- 
der of  the  propertr^  to  the  trustee  in  bank- 
ruptcy duly  appointed.    In  regard  to  this 
claim  it  was  said  by  the  court,  through  Mr. 
Chief  Justice  Fuller,  as  follows: 

"In  other  words,  the  question  reduces  it- 
self to  this:  Has  the  bankruptcy  court  the 
power  to  compel  the  bankrupt  or  his  agent 
to  deliver  up  money  or  other  assets  of  the 
bankrupt,  in  his  possession  or  that  of  some 
one  for  him,  on  petition  and  rule  to  show 
cause?  Does  a  mere  refusal  by  the  bank- 
rupt or  his  agent  so  to  deliver  up  oblige  the 
t.ruatee  to  resort  to  a  plenary  suit  in  the 
circuit  court  or  a  state  court,  as  the  case 
may  bet  If  it  be  so,  the  grant  of  jurisdic- 
'tion  to  cause  the  estates  of  bankrupts  to  be 
collected,  and  to  determine  controversies  re- 
lating thereto,  would  be  seriously  impaired, 
a.nd,  in  many  respects,  rendered  practically 
Inefticient.  The  bankruptcy  court  would  be 
lielpleas  indeed  if  the  bieure  refusal  to  turn 
over  could  conclusively  operate  to  drive  the 
't^rustee  to  an  action  to  recover  as  for  an  in- 
cSebtedness,  or  a  conversion,  or  to  proceed- 
i  ngs  in  chancery,  at  the  risk  of  the  accom- 
t®^^  J  jMinimeints  of  dday,  complication,  •and  ex- 
;()ense  intended  to  be  avoided  by  the  simpler 
vnethods  of  the  bankrupt  law. 

a  •  .  .  •  . 

"The  position  now  taken  amounts  to  no 
^nore  than  to  assert  that  a  mere  refusal  to 
^s^ur render  constitutes  an  adverse  liolding  in 
:<«Lct  and  therefore  an  adverse  claim  when 
^he  petition  was  filed,  and  to  that  we  can- 
:aiot  give  our  assent. 

•  •  •  •  «  « 

"In  this  case,    however,    respondent    as- 
sorted no  right  or  title  to  the  property  be- 
fore the  referee,  and  the  circumstances  un- 
^er  which  he  held  possession  must  be  ac- 
cepted as  found  by  the  refei'ee  and  the  dis- 
trict court. 

...  .  .  * 

"In  the  case  before  us,  William  T.  Nugent 
held  this  money  as  the  agent  of  his  father, 
the  bankrupt,  and  without  any  claim  of  ad- 
verse interest  in  himself.  If  it  was  compe- 
tent to  deal  with  Davidson,  the  assignee  in 
the  case  of  Bryan  v.  Bemheimer,  by  sum- 
mary proceedings,  William  T.  Nugent  could 
be  dealt  with  in  the  same  way." 

In    other   words,   Nugent' s    Case  simply 

holds  that,  where  the  agent  held  money  oe- 

loDginff  to  the  bankrupt,,  to  which  he  made 

00  claim,  but  simply  refused  to  give  up  the 

property,  which  he  acknowledged  belonged 

to  the  bankrupt,  the  bankruptcy  court  had 

Power,  by  summary    proceedings,   to   order 

him  to  deliver  such  property  to  the  trustee 

I'n  bankrupt<7^. 

The  case  biefore  us  is  wholly  different. 
The  surety  claims  the  right  to  hold  the 
^ney  ae  against  everybody  until  his  liabil- 
ity on  the  oail  bond  is  satisfied,  and  that 
claim  is  adverse  to  any  claim  that  the  trus- 
tee may  make  upon  him  for  the  money 
^hich  ia  to  indemnify  him  as  stated. 
188  U.  8. 


There  is  no  difference  between  the  two 
plaintiffs  in  the  state  court  on  account  f4 
one  having  proved  her  claim  in  bankruptcy 
and  the  other  having  failed  so  to  do.  Sne 
did  not  waive  her  claim  against  the  sarety 
in  the  bail  bond  even  bv  implication,  but, 
on  the  contrary,  stated  tnat  she  intended  to 
retain  the  same. 

If  the  trustee  has  the  right  to  obtain  pos- 
session of  the  money  from  the  surety,  he 
must  assert  it  in  accordance  with  the  pro- 
visions *of  §  23  of  the  bankruptcy  act>  and[6S 
not  by  this  summary  proceeding  in  bank- 
ruptcy. 

The  plaintiffs  in  the  suits  in  the  state 
court  had  the  rieht  to  proceed  to  judgment 
in  that  court  and  to  collect  their  iudnnenta 
against  the  surety  on  the  bail  bond,  and 
the  court  in  bankruptcy  had  no  power  to 
prevent  such  proceedings  in  suits  over 
which  the  state  court  had  full  cognizance. 
Eyster  v.  Oaff,  91  U.  S.  621,  23  L.  ed.  408, 
cited  in  Bardes  v.  First  Nat.  Bank,  178  U. 
S.  524,  44  L.  ed.  1175,  20  Sup.  Ct.  Rep. 
1000. 

Our  conclusion  is  that  the  District  Court 
was  without  jurisdiction  in  the  matter  sub- 
mitted to  it  in  the  petition  of  the  trustee, 
and  its  decree  dismissing  such  petition  for 
U}ant  of  jurisdiction  is  therefore  affirmed. 


AMERICAN  ICE  .COMPANY  and  William 
Q.  Johnson,  Assignee,  Appts., 

V. 

iSASTERN    TRUST    &    BANKING    COM- 
PANY. 

(See  S.  C.  Reporter's  ed.  628-632.) 

Mortgage — right  of  mortgagee  to  insuroiuse 
moneys — insurance  hy  mortgagor*»  M- 
signee. 

The  proceeds  of  policies  of  insurance  on  mort* 
gnged  property,  taken  out  by  the  mortga- 
gor's assignee  for  the  benefit  of  creditors, 
inure  to  the  trustee  in  the  mortgage  for  the 
benefit  of  the  bondholders  secured  thereby, 
where  it  requires  the  mortgagor  to  Insnre, 
and  provides  that  in  case  of  loss  the  Insur- 
ance money  may  be  applied  by  the  trustee 
toward  the  renewai  of,  or  additions  to,  the 
property  destroyed,  or,  at  his  option,  be  re- 
tained and  Invested  as  a  sinking  fund  for 
the  redemption  of  the  bonds,  or  applied  to 
the  payment  of  the  principal. 

[No.   96.] 

Argued  December  2,  1902,    Decided  Febru* 

ary  23,  1903. 
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PPKAL  from  the  Court  of  Appeals  of 
the  District  of  Columbia  to  review  a 
judgment  which  modified  a  judgment  of 
foreclosure  of  the  Supreme  Cdhrt  of  the 
District  by  reducing  the  amount  of  the  in- 
debtedness found  due  by  the  trial  court  and 

Note. — Ah  to  the  iHght  of  a  mortgagee  to 
the  benefit  of  insurance  taken  in  the  name  of 
the  mortffuyur — see  note  to  Chipman  v.  Car- 
roll   (Kanj   25  L.  R.  A.  306. 
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secured  by  the  mortgage,  and  affirmed  the 
judgment  aa  modified.    Affirmed. 

^e  same  case  below,  17  App.  D.  G.  422. 


Statement  by  Mr.  Jutftioe 

The  appellee  herein  was  the  complainant 
in  the  court  of  original  jurisdiction  and 
commenoed  its  suit  in  the  supreme  court  of 
the  District  of  Columbia  to  foreclose  a 
[627]  mortgage  executed  *by  the  American  Ice 
Company,  one  of  the  appellants,  to  the  ap- 
pellee as  trustee,  etc.  Judgment  of  fore- 
closure was  entered,  from  which  an  appeal 
was  taken  to  the  court  of  appeals  of  the 
District,  where  it  was  modified  by  reduc- 
ing the  amount  of  the  indebtedness  found 
due  by  the  trial  court  and  secured  by 
the  mortgage,  and  as  so  modified  the  judg- 
ment was  affirmed.  17  Ap]^.  D.  C.  428; 
also  reported  on  former  heanng  in  the  court 
of  appeals,  14  App.  D.  C.  304.  Another 
phase  of  the  controversy  appears  in  6  App. 
D.  C.  375.  and  169  U.  S.  295,  42  L.  ed.  762, 
18  Sup.  Ct.  Rep.  347. 

The  facts  are  somewhat  numerous,  but 
for  the  purpose  of  presenting^  the  question 
discussea  in  the  opinion  herein  the  follow- 
ing only  are  necessaiy  to  be  noticed: 

The  American  Ice  Company  was  a  Maine 
corporation,  and  in  that  state  it  made  a 
mortgage  to  the  appellee,  which  was  also  a 
Maine  corporation,  to  secure  the  payment  of 
bonds  executed  by  the  ice  company  to  the 
amount  of  $40,000,  payable  in  instalments 
of  $6,000  each.  The  bonds  were  payable  to 
the  mortgagee  or  bearer,  and  all  were  duly 
sold  and  delivered  to  various  persons  for 
full  value  before  maturity.  The  property 
mortgaged  embraced  real  estate  in  Maine, 
and  also  certain  real  estate  which  the  mort- 
gagor claimed  to  own  in  the  city  of  Wash- 
ington, D.  C.,  opposite  square  270,  and  be- 
ing within  the  umits  of  the  bed  of  the  Po- 
tomac river.  On  this  property  were  erected 
a  wharf  and  ice  houses  for  storing  and  dis- 
tributing the  ice  gathered  in  Maine  and 
shipped  to  Washin^on.  The  mortgage  con- 
tained the  following  provisions  as  to  insur- 
ance: 

"Article  7.  The  American  Ice  Company 
hereby  expressly  covenants  and  agrees  to 
pay  any  and  all  taxes,  assessments,  and  gov- 
ernmental charges  assessed  or  laid  upon  the 
Eroperty  herein  conveyed  or  intended  so  to 
B,  and  also  to  keep  said  premises  and  prop- 
erty at  all  times  insured  in  such  insurance 
companies  as  may  be  approved  by  the  trus- 
tee, in  such  amounts  as  shall  reaisonably 
protect  all  the  insurable  property,  payable 
in  case  of  loss  to  the  trustee  as  its  interest 
may  appear.  In  case  of  loss  the  insurance 
money  may  be  applied  by  the  trustee  toward 
the  renewal  of  or  additions  to  the  property 
destroyed  or  injured,  or,  at  the  option  of  the 
trustee,  the  money  may  either  oe  retained 
(628]*and  invesiftd  in  such  securities  as  it  ap- 
proves, as  a  sinking  fund  for  the  redemp- 
tion of  the  bonds  when  due,  or  be  applied 
to  the  payment  of  the  principal  of  such  of 
the  aforesaid  bonds  as  may  be  at  the  time 
due  and  unpaid  and  of  the  interest  which 
may  at  that  time  have  accrued  upon  the  | 
principal  and  be  unpaid,  without  discrimin- 
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ation  or  preference;  and  ratably  to  the  ag- 
gregate amount  of  said  unpaid  principal 
and  accrued  and  unpaid  interest,  rendenng 
the  surplus,  if  any,  to  the  American  lee 
Company,  or  to  whomsoever  may  be  law- 
fully and  equitably  entitled  to  receive  the 
same." 

The  mortgagor  comjpany  thereafter  fell 
into  financial  difficulties,  defaulted  in  the 
payment  of  its  bonds  and  other  indebted- 
ness, and  on  October  13,  1893,  it  made  an 
assignment  to  William  G.  Johnson,  the 
other  appellant,  as  assignee,  for  the  benefit 
of  its  creditors.  The  assignee  took  pceies- 
sion  of  the  real  property  mortgaged  and  sit- 
uate in  Washington,  and  in  November,  189(1, 
took  out  fire  insurance  policies  to  the  extent 
of  $3,000  on  the  buildings  and  improFS- 
ments  on  the  Washington  property,  the  pre- 
miums being  paid  vrom  the  assigned  es- 
tate. On  February  11,  1896,  the  buildings 
and  improvements  were  destroyed  by  fire 
and  the  insurance  moneys  were  paid  to  the 
assignee,  who  set  up  in  his  answer  to  the 
bill  of  foreclosure  that  he  had  taken  out  the 
insurance  upon  his  separate  interest  aa 
owner  of  the  equity  of  redemption  for  the 
benefit  of  all  the  creditors  of  the  ice  com- 
pany, secured  and  unsecured;  while  the 
trustee  claims  the  insurance  moneys  for  the 
benefit  of  the  bondholders. 

The  trial  court  decreed  the  forecloenre  of 
the  mortgage  and  sale  of  the  mortgaged 
premises,  and  in  the  event  that  the  pro(%eda 
arising  therefrom  should  be  insufficient  to 
pay  the  bonded  indebtedness,  it  further  de- 
creed that  the  assignee  should  pay  to  the 
trustee  the  insurance  moneys,  or  so  modi 
as  might  be  necessary  to  pay  the  deficit,  and 
that  the  trustee  should  apply  the  same  aa 
directed. 

Mr.  William   G.  JolinsoB  argued  the 

cause  and  filed  a  brief  for  appellants: 

The  «.ssiprnee,  representing  general  cred- 
itors and  being  the  owner  in  fee  of  the 
equity  of  redemption,  had  an  insurable  Ib- 
terest  in  the  property,  separate  and  distinct 
from  that  of  the  trustee  under  the  mort- 
gage; and  it  was  tha.t  interest  which  fb% 
assignee  undertook  to  insure. 

Roual  Tns.  Co.  v.  Stinson,  103  U.  8.  25, 
26  l!  ed.  473;  United  States  v.  Amerie&m 
Tobacco  Co.  166  U.  S.  468,  41  L.  ed.  1081,  17 
Sup.  Ot  Rep.  619:  M'h/^tler  v.  Factors  d  T. 
Ins.  Co.  101  U.  S.  439,  26  L.  ed.  1055; 
Wainer  v.  MiJford  Mut.  F.  Ins.  Co.  153  MaM. 
335,  11  L.  R.  A.  598,  26  N.  E.  877. 

At  the  time  of  the  insurance  and  of  tlM 
fire  the  assignee  in  this  case  was  in  poesse 
sion  of  t)ie  property  on  which  the  insuranee 
was  effeetea,  and  of  its  rents  ajid  proflti. 
That  possession  was  adjudged  rightfnl  by 
this  court. 

Willis  v.  Eastern  Trust  d  Bkg.  Co.  169  U. 
S.  295,  42  L.  ed.  752,  18  Sup.  OL  Bepw  347. 

A  covenant  to  insure,  unless  upon  the  «s- 
press  obligation  of  both  parties,  and  not  st 
the  option  of  either,  that  the  insmmikoe  bt 
oxpendeil  in  repairs  (in  which  case  it  is  a 
covenant  tx>  repair  by  particular  means ),  Is 
not  om*  running  with  the  land,  but  IsikM 
the  essential  elements  of  such  a  covenant. 

188  v.  a. 


im.  AiRRicAiT   Ice  Co.  t.  Eabtebh   Tbust  A  BumsB  Co.  620,  680 

Pl«tt,  Covenants,  183,  18G,  186,  187,  188;       Wheeler  t.  Factort  A  T.  Int.  Co.  101  U.  B. 

OwMwy  T.  Tkompaon,  34  M&  4M;  Oarp^n-  439,  2S  L.  ed.  lOfiS. 
tor  ▼.   Prooidnuw  Wa«M«jrIo«  /na.   Oo.   Ifi 
Pet.  4BS,  10  L.  ed.  1044.  ■Mr.  Jiutioe  pMkkua,  after  making  tiM[62B] 

Tb«t  «OTenant«  to  iii«ur«  nerelj  are  not  above  Htatament  of  fkcta,  delivered  Uie  opin- 

OOVHMiita  ninniiv  with  the  land  baa  been  ion  of  the  court: 

cxpresalj  decided  liy  the  court  of  ftppeaJj  o<        The  appellanta  have  made  eevend  aaaicn- 

2Tew  York.  ments  of  error  which  have  been  arsued  M> 

Dunlop  T.  Avery,  89  N.  Y.    692;  Raid  v.  (ore  us,  but  the  oqI;  one  we  think  It  neoe*- 

JloOrum,  SI  N.  Y.  412.  iary  to  notice  is  tbat  which  relates  to  ttw 

Mr.   B.   F.   LelshtoB  argued  the  oanw  disposition  of  the  mon^  received  bj  the 

^jid  flied  a  brief  for  appellee;  assignee    on    account    of  the  insurance  ef- 

A  covenant  to  inaune  runs  with  the  land,  feeted  bj  blm  upon  the  property  destrojed 

^nd  is  not  a  mere  persoiu!  obligation  ol  tbc  by  Qre. 

covenantor.  The  assignee  claims  to  be  entitled  to  pa; 

Thomat  V.  Tonkapff,  6    Gill     &.    J.  372;  these    moneys    for   the   benefit   of   all  ^ 

Tcmoit   V.  Bmith,  6   Bam.  4  Aid.    10;   Be  creditors,    unsecured    ae    well    as    eecured, 

^ands   Ale  Brewing   Co.   3   BisB.    176,   Fed.  '^^He  the  appellee,  the  trustee  in  the  mort- 

^bs.  No.  12,307.  Sege,   demaJide  that  the  moneye  should  be 

A  covenant  to  rebuild  buildings  destroyed  P"*!  *«  't  'or  the  purpose  of  reducing  the 

«Dr   injured   by   fire,   which    were   upon   the  ae"c't  which  may  ariee  from  the  sale  of  the 

(tropoi-ty  al  the  time  of  the  covenant,  is  a  morlgagod   premises,  and  the  courts  below 

^voiant  running  with  the  land.  ''"^e  so  decreed.     The  claim  of  the  appellee 

Spencer's  Gate,  1  Smith  Lead.  Gas.  118.  '*  founded   upon  the  language  used  in  the 

ff  the  covenant  in  oontroversy  was  merely  ""ortsege.  by  which  the  ice  company  was  to 

.m  covenant  to  insure,  without  more,  it  might  ''^P    *''«   "premiees   and    property   at    all 

le  queetionable  whether  it  r»n  with  tbc  land  ^'^f  insured     .     .     .     in  euch  amounts  W 

■or  WM  a  mere  pereonal  oblipation  Wndine  ""*"  reasonably  protect   all  the   insurable 

-«he  eovenantor  alone.  property      ...     In  case    of  Ion  the   In- 

Dtinlop  V.  Avery,  89  N.  Y.  606;  iEewI  v.  b""-*'"*  money  m^  be  appUed  by  the  trns- 

JleCrum   91  N   Y  412  *^^  toward  the  renewal  of  or  additions  to 

The  a^gnee'  under  an  aeaignment  for  the  l^'   Property   destroyed   or   injured,   or,   at 

leneflt  of  Creditors  is  the  rfprescnl^tive  of  t^,«,  "Pt"™  °'.*^  trustee,  the  money  may 

ii»  assignor,  and  oot  the  rc|.ree«ntoUve  of  *'":"  *^  "-eteined  and  invested  in  such  m- 

tbe  oi»dTtor»,  and  cannot,  therefore,  t«ke  to  S""^!*"'  "  '*  *PP'''Tiu*"K?  J"*  u"^  'i""* 

himself  any  of  their  rights.     He  succeeds  to  ^"^ **"*  ''•^en'Pt'on  »'  the  bonds  when  due, 

and  enjoys'  the  riglile  of  the  aaeignor,  and  T  *?„*>«  'PP'"^"*  *^  "">  payment  of  the  pnn- 

noneothi,  exeept  that  the  pmperty  i^  bis  ????'     1/"?^ """?''  **=■     ^'% '.\"«"^' 

hand*  is  nk  li^le  to  e^ecution,'^  He  is  but  '*  «  "TlK^r.-    ^..'''f:!™"*  ^'f""-   '"^" 

the  assignor  him«Jf,  eo  far  ai,  the  rights  of  ^Z!Z^  i^l  t^^.^t^^T^L^'"'^^ 

(i. lYi J  ^  contained  in  a  mortoaiJe,  does  not  run  with 

Rn^ll    AJ'wr^fQ,  ^^    """l-     Th*   "«'B^    appellant   found. 

m,^*jf™u^«.™™nth-t    ™.J„  *•«  ';'"™   "Pt"-   the   assertiSJT that,   as   ae- 

Whore  there  IB  aji  agrwment  between  (he  ^-  ^^  ^  t^^  „^„  „,  ^^      ^^     ^ 

^J^f^'i^i?  "'\?"*'^''«^  t^t  "'1?"'^  rtSemption,  having  an  insurable  in^reit  in 

g^lorjAall  keep  the  premises   ineured  for  ^he  pi^emis^s  as  such,  and  that,  in  fact,  he 

the  benefit  of  the  mortgs™,  and  the  mort-  ^„^^P^^  ^^h   i„,„„'„^  f„r  the  ben^  of 

^r  takes  oirta  poli^f  insurance  in  his  „„  creditors,  and  not  as  a  fund  for  the  as- 

«wn    name,   which    i;    n<rt   e^s.Kiied   to  the  ^^^j    „f  t^e  bondholders  alone. 

njortgagee  or  made  payable  to  him  in  ajiy        i^  former.'  Loan  £,  T.  Co.  v.  Penn  PUUe 

•«y,    the  mortgagee  has  an   pqmtable   lien  Qiatg  Co.  188  U.  8.  434,  46  L.  ed.  1234,  tt 

Opon    the  proceeds  of  the  policy;   and  this  Sup.  a.  Rep.  842,  we  had  occauon  to  ex- 

•greranent  may  be  shriwn  by  parol  evidence,  amine  the  nature  and  effect  of  a  covenant 

Ohipman  v.  Carroll,  53  Kan.  16a,  25  L.  E.  to  insure  contained  in  a  mortgage,  and  we 

4..  305,  36  Pac.  1109;  (JiJiJin^a  V.  5eeueri,  24  concluded   that   such   a   covenant   doea   not 

^d.   372;   JfJfler  v.  Aldrich,  31  Mich.  411;  run  with  the  land,  so  that  one  taking  a  eon- 

*^romv>rtl  v.  Brooklyn  F.  Int.  Co.  44  N.  Y.  veyance  siibjeot  to  the  mortgage  comes  un- 

■*e,  4  Am.  Hep.  641;  Nicholg  v.  Baxter,  5  R.  ^^^  a  primary'  obligation  to  insure.     In  that 

I.   491  :  Kllit  V.  Kreiitzi-ngFT,  37  Mo,  311.  12  case  the  mortgage  was  Torecliwid  and  thelSSO] 

Am     Dec.  270;    Laxarvs    v.   Cammonaealth  property  bid  in  at  the  judicial  eale,  and  the 

/n*.  Co.  2  Am.  Lead.  Gas.  834;  Grange  Still  g™ntee  of  the  master  took  out  insurance  in 

Oo.  T.  Western  A>«ur.  Co.  118  III.  39H.  9  N.  ^!'  ""^   V\""'  [°\  **!!  P^'PO^  »'  insuring 

E.  274;   Mtuwy  v,   «ou(fc«-ortft,  9  Ohio  St.  t".  """"  i"**'^'*  '?  u       ^'^'^^'T'.,  T'"?  ^ 

g'.   •    •  »  •  ""  had  purchaBed,  and  he  repudiated  in  terms 

1CT   J    II,-     ■  1 «    i-j   1.     .1  H"y  obligndon   to  insure  for  the  benefit  of 

Had   this  insurant  hen,  effected   by  the  the  mortgi.gec.  and  accordingly  the  policiep 

ioe  oompajiy,  there  could  he  nn  question  as  ^„^  igsue-f,  and   they  atatea   they  iid   not 

to  the  right  of  the  appeKw  to  intercept  the  cover  the  niortgagee'a  interest  in  the  prem- 

iTMurance  money,   and   apply   it,   eo   far  .in  i^^, 

necessary,   in   the  disdia-rge  of   trie  l)ondrd        Here   there  is  in  subeUnce  no  difference 

debt.     Has  the  as<ngnee  of   the  grantflr   in  between  the  mortgagor  and  its  assignee  for 

the  d(«d  ol  trust  a  better  right  to  tlic  insur-  the  Iwnefit  of  creditors,  so  far  as  this  ques- 

moe  mon^I  tion  is  concerned.    The  mortniror  had  in- 
188  V.  •.  %<IA 
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deed  failed  to  insure,  as  it  had  covenanted 
to  do,  but  when  it  transferred  the  legal  title 
of  the  property  to  its  voluntary  assignee,  he 
atood  in  the  snoes  of  his  assip^nor,  and  when 
he  took  out  insurance  policies  upon  the 
property  he  in  effect  fulfilled  the  obligation 
which  had  rested  upon  the  mortgagor  to  in- 
sure, and  the  insurance  thus  becomes  by  vir- 
tue of  the  covenant  a  security  for  the  pay- 
ment of  the  bonds  secured  by  the  mortgage. 
This  does  not  make  a  case  of  a  covenant  to 
insure  running  with  the  land  as  against  a 
subsequent  purchaser  of  the  property  for 
value,  but,  as  we  have  said,  it  is  simply  the 
case  of  a  taking  out  of  insurance  by  a  vol- 
untary assignee  having  no  beneficial  inter- 
est in  the  property,  and  when  such  assignee 
insures  the  premises  under  the  circumstan- 
ces herein  stated,  with  such  a  covenant  in  a 
mortgage,  the  insurance  moneys  inure  to 
the  t^ncfit  of  the  bondholders  secured  by  the 
mortgage. 

It  was  conceded  in  the  court  below  that, 
as  a  general  proposition,  a  covenant  to  in- 
sure was  a  mere  personal  covenant,  and  did 
not  attach  to  and  run  with  the  land,  but  it 
was  held  that  the  peculiar  language  of  this 
mortgage  took  it  out  of  that  rule. 

Mr.  Chief  Justice  Alvey  said  in  the  court 
of  appeals  in  this  case: 

"it  is  very  clear  that,  by  the  terms  of  the 
covenant,  it  had  relation  to  the  land,  and 
its  principal  object  was  to  keep  and  main- 
tain the  buildings  on  the  property  in  con- 
dition for  carrying  on  the  ice  business.  This 
was  the  great  object  of  the  insurance  re- 
quired, as  means  of  security  to  the  bond- 
holders. Without  this,  the  property,  by 
fire,  might  be  rendered  of  little  value,  and 
the  bondholders  be  left  without  security. 
[631]  By  means  *of  the  insurance  it  was  intended 
that  the  property  should  be  maintained  as 
security;  and  hence  it  was  provided,  pri- 
marily, that  the  insurance  money  might  be 
expended  in  renewal  of  or  adding  Co  the 
buildinffs.  In  such  cases  it  has  been  reput- 
edly held  that  the  covenant  does  run  with 
the  land, — at  least  in  an  equitable  sense; 
and  where  an  insurance  has  been  obtained, 
though  by  an  assignee,  and  a  fire  has  oc- 
curred, and  the  insurance  money  has  been 
receiv^,  a  court  of  equity  has  held  that  the 
insurance  money  should  be  applied  for  the 
benefit  of  those  for  whose  protection  the 
original  covenant  was  made."  [14  App.  D. 
0.  331.] 

The  cases  of  Vernon  v.  Smith,  5  Barn.  & 
Aid.  7 ;  Thomas  v.  Vonkapff,  6  Gill  &  J.  372; 
Miller  v.  Aldrioh,  31  Mich.  411;  Ellis  v. 
Kreutginger,  27  Mo.  311,  72  Am.  Dec.  270; 
Nichols  V.  Baxter,  6  R.  I.  491;  Masury  v. 
Southworth,  0  Ohio  St.  348,  and  Re  Sands 
Ale  Bretoing  Co.  3  Biss.  175,  Fed.  Cas.  No. 
12,307« — were  cited  by  the  chief  justice  in 
support  of  liis  contention. 

In  the  case  of  Wheeler  v.  Factor's  d  T. 
Ins,  Co,  101  U.  8.  439,  26  L.  ed.  1065,  it  was 
held  that  wlu're  a  mortgagor  is  bound  by  his 
covenant  to  inniire  the  mortgaged  premises 
for  the  better  security  of  the  mortgagees, 
the  latter  have,  to  the  extent  of  their  interest 
in  the  property  destroyed,  an  equitable  lien 
opott  the  money  due  from  the  policy  taken 


out  by  him,  and  that  this  equity  4 
though  the  contract  provides  that,  J 
the  mortgagor's  failure  to  proean 
sign  such  insurance,  the  mort^;a| 
procure  it  at  the  mortgagor's  expe: 

So  in  this  case,  we  practically  ni 
filment  of  the  mortgagor's  covena* 
sure,  because  its  voluntary  assignc 
ing  in  its  shoes,  did  himself  insure  i 
ises,  and  such  insurance  inures  tot] 
of  the  mortgagee,  because  the  asaii 
voluntary  one«  and  is  but  carryini 
obligation  imposed  originally  upm 
signer.  The  peculiar  language  <n  i 
gage  upon  the  subject  of  insuran«e 
out  of  the  general  rule  governing  s 
nants. 

We  think  the  case  at  bar  is  not  en 
the  case  of  Farmers*  Loan  d  T.  Oa 
Plate  Glass  Co.  186  U.  S.  434,  4 
1234,  22  Sup.  Ct.  Rep.  842,  and 
court  below  made  the  proper  d«er 
lation  to  the  insurance  moneys. 

We  have  examined  the  other  am 
of  error  argued  ^before  us,  but  are 
ion  that  they  are  clearly  unten 
were  properly  disposed  of  by  the  < 
low. 

Finding  no  error  in  the  record,  ) 
ment  is  affirmed. 


BOSTON  &  MONTANA  CONSOL 
COPPER  &  SILVER  MININI 
PANY,  Appt,, 

V. 

MONTANA  ORB  PURCHASINC 

PANY  et  al. 

(See  S.  C.  Reporter's  ed.  6S2-II 

Courts — jurisdiction  of  circuit  eo% 
eral  question — not  set  up  by  al 
an ticipa  ting  defense — disclaimer 
ipated  defense — bill  to  quiet  Hi 
allege  prior  suit  at  law — must  i 
session, 

1.  The  Federal  question  relied  npoi 
ferring  original  Jurisdiction  on  . 
court  of  the  United  States  must  ap 
eaaarlly  by  plaintiff's  statement  of 
claim,  and  cannot  arise  from  mei 
tioos  in  the  bill  of  the  defense  ^ 
defendants  intend  to  set  up,  or  w1 
rely  upon. 

2.  A  suit  over  the  ownership  of  ore 
defendants  from  a  mining  claim  i 
be  the  property  of  complainant  by 
a  patent  from  the  United  State 
bron$(ht  within  the  Inrlsdlctlon  of 
court  of  the  United  States  by  allei 
the  bill  that  defendants  intend  to 
defense  based  on  certain  other  pai 
the  ralnlDg  laws  of  the  United   I 


NoTB. — As  to  Federal  question  et  i 
jurisdiction  on  United  Utates  courts^ 
to  Montana  Ore  rnn-haHing  Co.  T. 
M.  CoDsol.  (^oppor  jt  S.  Min.  Co.  35 
7;  Bailey  v.  Mi^Iht.  11  (\  C.  A.  :t06 
Bucfannan,  3!)  L.  o<l    V.  S.  884. 

As  to  the  neeeHMitff  nml  sufflcieney 
tions  of  po»HeiiMlun  in  tuitn  to  quiet 
note  to  JacliSOD  v.   Siiumons,  39  C.  C 

II 
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1902. 
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the  theory  that  such  suit,  being  alleged  to 
hare  been  brought  In  equity  to  avoid  a  mul- 
tiplicity of  suits,  is  in  effect  one  to  quiet 
title,  and  that  such  averments  are  therefore 
necessarily  set  forth  as  part  of  the  cause  of 
action. 

8.  A  bill  to  quiet  title  against  a  single  ad- 
verse claimant  must  aver  that  complainant's 
title  has  been  successfully  tried  at  law  at 
least  once. 

4.  An  averment  of  possession  In  the  complain- 
ant is  essential  to  the  maintenance  of  a  bill 
to  quiet  title  in  a  Federal  courts  although 
under  the  state  practice  a  person  not  in  pos- 
session may  maintain  an  action  to  quiet  title. 

ft.  Jurisdiction,  if  conferred  on  a  circuit  court 
of  the-  United  States  by  averments  In  the 
bin  as  to  the  defense  which  defendants  In- 
tend to  assert,  is  ousted  by  the  filing  of  an- 
swers which  disclaim  any  intention  of  rely- 
ing on  such  defense. 

[No.  103.] 

Argued  December  5,  1902.    Decided  Febru- 
ary 23,  1903. 

APPEAL  from  the  Circuit  Court  of  the 
United  States  for  the  District  of  Mon- 
tana to  review  a  judgment  which  dismissed 
for  want  of  jurisdiction  a  bill  which  sought 
to  enjoin  the  removal  of  ore  from  a  mining 
claim  alleged  to  be  the  property  of  the  com- 

Slainant   under  a  patent  from  the  United 
tates.     Affirmed. 

Statement  by  Mr.  Justice  Peokhaiui 
The  appellant  in  this  case  (being  the 
complainant  below)  has  brought  it  to  this 
court  by  an  appeal  from  the  judgment  of 
the  circuit  court  of  the  United  States  for 
the  district  of  Montana  dismissing  its  com- 
plaint and  ordering  judgment  for  the  de- 
fendants on  the  ground  that  the  court  had 
DO  jurisdiction  of  the  action.  A  decree 
having  been  entered  in  accordance  with  the 
direction  of  the  court  dismissing  the  bill, 
the  circuit  court  has  certified  to  this  court 
the  que.<«tion  of  jurisdiction,  and  whether 
or  not  a  Federal  question  is  presented  in 
complainant's  amended  bill  and  the  answer 
of  the  defendant  corporation. 
^  J  •The  cause  of  action  relates  to  the  owner- 
ship of  a  certain  quantity  of  copper  ore  tak* 
en  and  converted  by  the  defendants  from 
the  mining  ground  alleged  to  be  owned  by 
the  complainant.  For  the  purpose  of  pre- 
senting the  question  of  jurisdiction,  the 
court  Ixilow  has  certified  to  this  court  the 
amended  bill  and  the  answer  of  the  defend- 
ants. The  complainant  in  the  bill  alleges 
that  it  is  the  owner  and  entiile<l  to  posses- 
sion of  certain  property  therein  described, 
known  as  and  called  the  Pennsylvania  lode 
mining  claim,  lot  No.  172,  situated  in  Sum- 
mit Valley  mining  district,  county  of  Silver 
Bow,  Montana.  A  full  description  of  the 
land  is  given  in  the  bill.  The  complain- 
ant's title  is  next  set  out  with  much  par- 
ticularity and  detail,  from  which  it  appears 
that  the  original  source  of  its  title  is  a 
United  States  patent  covering  the  claim, 
dated  April  9,  188G,  issued  to  persons  named 
therein,  from  whom  the  complainant  de- 
raigns   title.    It   ia  then   averred   that  on ' 

188  u.  m. 


April  1,  18^,  defendajita  wrongfully  and 
unlawfully  entered  upon  complainant's 
premises,  and  from  that  time  on  extracted 
from  the  mine  large  quantitiee  of  valuable 
ores,  of  the  reasonable  value  of  $500,000, 
and  that  they  have  continued  to  extract  and 
mine  ores  from  the  premises  belonging  to 
the  complainant,  and  are  now  mining  and 
extracting  ores  therefrom  and  threatening 
to  continue  to  do  so  unless  enjoined  by  "^he 
court. 

The  land  which  the  complainant  claims 
to  own  is  valuable  almost  exdusivelv  for 
the  copper,  silver,  and  gold  ores  which  are 
found  there  in  large  quantities,  and  it  is 
these  ores  that  the  defendants  have  extract- 
ed and  are  threatening  to  continue  to  ex- 
tract in  the  future. 

It  is  averred  that  the  complainant  has  no 
means  of  ascertaining  the  quantity  or  value 
of  the  ores  which  the  defendants  have  ex- 
tracted or  may  hereafter  extract  from  such 
premises,  and  if  the  defendants  are  permit- 
ted to  continue  to  extract  such  ores  it  will 
be  altogether  uncertain  and  indefinite  as  to 
what  the  amount  or  the  value  of  such  ores 
may  be,  and  the  complainant  will  be  com- 
pelled to  rely  to  a  great  extent  on  the  de- 
fendants as  to  such  amount  and  value ;  that 
unless  the  defendants  are  enjoined  and  re- 
strained from  taking  the  ores  the  com- 
plainant will  be  required  to  bring  numerous 
actions  for  the  determination  *of  the  dam- [634] 
ages  it  has  from  time  to  time  sustained  by 
reason  of  such  trespasses,  which  are  contin- 
uing on  the  part  of  the  defendants.  There- 
fore the  complainant  brings  this  suit  in  or- 
der to  avoid  a  multiplicity  of  suits  in  the 
premises;  and  by  reason  of  the  trespasses 
of  the  defendants  and  their  threatened  con- 
tinuance the  complainant  has  suffered  and 
will  suffer  great  and  irreparable  injury  and 
damage,  unless  the  defendants  are  enjoined 
from  further  trespass,  as  prayed  for. 

This  is  the  complainant's  cause  of  action, 
as  set  forth  in  the  bill,  regarding  the  tres- 
pass and  the  injury  inflicted  and  the  diffi- 
culty of  proof  thereof  and  the  prevention 
of  a  multiplicity  of  suits. 

The  complainant  then  further  averred  in 
the  bill,  for  the  purpose,  as  therein  stated, 
of  showing  the  jurisdiction  of  the  court  to 
determine  the  matters  set  forth  in  such  bill, 
that  the  determination  of  the  controversy 
between  the  parties  involved  the  construc- 
tion of  the  mining  laws  of  the  United 
States;  that  the  property  of  the  complain- 
ant is  a  mining  claim  and  has  been  patented 
as  such  under  the  provisions  of  the  Revised 
Statuti^s  of  the  United  States  relating  to 
mines  and  mineral  lands;  that  the  defend- 
ants owned  a  portion  of  certain  properties 
called  the  Rarus  lode  claim,  lot  No.  170; 
the  Johnstown  lode  claim,  lot  No.  173;  and 
the  Tiittle  Ida  lo<le  claim,  lot  No.  126,  which 
claims  lie  north  of  and  partially  adjoining 
and  near  to  the  Pennsylvania  lode  claim, 
ownod  by  the  complainant. 

It  is  further  stated  that  the  various 
claims  wliich  are  and  will  be  made  by  the 
defendants  as  to  their  riglits  in  complain- 
ant's mine  by  reason  of  their  ownership  of 
the  other  mines  above  mentioned  are  with- 


i 


684r687 


Supreme  Court  of  the  United  States. 


Oct.  Tbbm, 


out  foundation,  yet,  nevertheless,  they  will 
be  urged  as  a  defense  to  the  cause  of  action 
set  forth  in  the  bill  of  complaint,  and  the 
claims  of  defendants  are  denied  and  disput- 
ed, as  are  also  the  facts  upon  which  the  de- 
fendants base  their  defense,  and  the  law 
arising  from  the  same,  and  complainant 
adds  "that  it  disputes  each  and  every  one 
of  the  claims  made  by  the  defendants,  rela- 
tive to  the  construction  of  said  several  pat- 
ents, and  it  (complainant)  claims  that  all 
veins  whose  apexes  lie  within  the  Johns- 
town patent  must  be  governed  and  regulat- 
ed in  extralateral  rights,  if  any  they  have, 

[635]  under  the  *  Johnstown  patent,  and  not  under 
or  by  virtue  of  the  Karus  patent."  The 
complainant  also  averred  "that  the  said  de- 
fendants contend  and  claim  that  the  com- 
plainant cannot  under  any  circumstances 
obtain  any  relief  fdr  ores  extracted  within 
that  portion  of  the  premises  owned  W  it, 
without  first  showing  that  the  apices  oi  the 
veins  from  which  the  ores  were  extracted 
are  within  the  surface  lines  of  the  ground 
owned  and  claimed  by  the  complainant, 
whereas  your  orator  claims  that  prima  facie 
it  is  the  owner  of  all  ores  found  within  its 
boundaries  extended  downward  into  the 
earth,  until  it  has  been  shown  that  some 
other  person  or  company  has  some  right 
thereto  hj  reason  of  ownership  of  the  apex 
of  the  vein  within  some  other  claim."  The 
complainant  further  stated  its  right  to  en- 
join defendant  from  mining  ore  beneath  the 
ffround  of  complainant,  because  no  vein  hav- 
ing its  apex  in  the  defendant's  claim  passes 
in  its  strUce  through  the  end  lines  tliereof 
so  as  to  confer  extralateral  rights. 

And  finally:  "Wherefore,  your  orator 
shows  to  your  honors  that  there  is  involved 
in  the  matters  in  controversy,  between  your 
orator  and  the  said  defendants,  the  numer- 
ous questions  aforesaid,  involving  the  con- 
utruction  of  the  statutes  of  the  United 
States  relative  to  locating,  purchasing,  and 
patenting  of  mineral  lands  and  the  con- 
struction of  the  statutes  relative  to  the 
right  of  one  claimant  to  follow  veins  down 
to  and  into  the  premises  of  another,  under 
the  circumstances  and  situation  of  the  par- 
ties as  hereinbefore  set  out,  and  also  the 
construction  of  the  said  statutes  in  relation 
to  patenting  of  claims  and  whether  the  vein 
can  be  patented  to  one  person  and  the  sur- 
face to  another,  and  to  the  right  of  the  Land 
Department  to  segregate  the  surface  from 
the  mineral  in  the  ground,  granting  one  to 
one  person  and  the  other  to  another,  and  as 
to  whether  said  action  is  authorized  under 
and  by  virtue  of  said  statutes;  and  also  as 
to  whether,  when  an  apex  of  a  vein  is  di- 
vided upon  the  surface,  part  being  within 
the  premises  granted  in  one  patent  and  a 
part  within  another,  as  to  what,  if  any,  ex- 
tralateral rights  are  granted  under  such 
circumstances  to  either  party." 

The  answer  of  the  defendants  is  also  set 
forth  in  the  certificate  of  the  court  below, 
in    which    the   defendants   deny    that   they 

[636] •wrongfully  or  unlawfully  enten»d  Die  pnMn- 

ises  of  the  complainant  or  that  they  took 

out  any   amount   of  ore   belonging   to   the 

complainant  from  that  mine,  and  deny  that 

0M 


the  defendants  ever  mined  or  extracted  ora 
from  premises  belonging  to  the  oomplaia* 
ant,  or  threatened  to  do  so;  alao  denj  tin 
averments  as  to  the  value  of  the  ore  as  wtA 
forth  in  the  bill.  Defendants  alao  deny  tlud 
the  determination  of  the  controveragr  be 
tween  the  parties  involves  a  oonstruetion  d 
the  mining  acts  of  the  United  States^  or  tfai 
construction  of  any  statute  of  the  Unitac 
States  whatever.  They  admit  that  thi 
Rams  and  the  Johnstown  lode  claime  an 
mineral  claims^  located  under  the  laws  oi 
the  United  States,  and  that  the  same  ha^i 
been  patented  under  those  laws,  and  thai 
the  defendants  own  a  portion  of  the  lodi 
called  the  Rarus  lode  claim.  The  defend 
ante  also  assert  that  they  are  the  owners  o: 
a  certain  parcel  of  ground  within  tin 
Johnstown  lode  claim,  and  also  the  ownen 
of  that  poi-tion  of  the  Pennflylvania  lodi 
claim  thereafter  described,  and  they  clain 
the  right  to  enter  upon  the  premises  of  tin 
complainant,  namely,  that  portion  of  thi 
Pennsylvania  lode  claim  described  in  iti 
amended  bill  of  complaint,  by  reason  of  tiM 
fact  that  certain  veins  owned  and  elaiiiKK 
by  the  defendants  and  in  their  poeeeeekw 
have  their  dip  or  apices  within  tne  Johm 
town  lode  claim,  lot  No.  173,  and  that  por 
tion  thereof  owned  by  the  defendants,  aw 
that  the  defendants  assert  the  right  to  161 
low  such  veins  on  their  downward  course  oi 
dip,  although  the  same  so  far  depart  froB 
a  perpendicular  as  to  depart  from  the  sail 
Johnstown  lode  claim  and  from  that  por 
tion  thereof  claimed  by  the  defendants,  aw 
enter  the  premises  owned  and  claimed  li; 
the  complainant,  namely,  that  portion  o 
the  Pennsylvania  lode  claim  described  in  it 
amended  bill  of  complaint.  But  the  defend 
ants  deny  tliat  they  claim  the  right  to  ente 
complainant's  premises  by  reason  of  th 
fact  that  any  veins  owned  or  claimed  b; 
them  or  in  their  possession  have  their  to 
or  apices  within  the  Rarus  lode  claim  or  i 
that  portion  thereof  owned  by  the  defend 
ants,  or  by  reason  of  the  fact  that  the  saw 
have  their  top  or  apices  within  the  litti 
Ida  lode  claim  or  any  portion  thereof,  an 
deny  that  the  defendants  assert  the  right  < 
any  right  to  follow  such  veins  on  thci 
downward  course  or  dip,  although  the  aan 
so  far  depart  *from  a  perpendicular  as  todf 
part  from  said  Rarus  lode  claim,  and  to  ei 
ter  the  premises  claimed  by  the  complaii 
ant ;  and  deny  that  they  assert  or  claim  tt 
right  to  enter  the  premises  of  the  complaii 
ant  by  reason  of  the  fact  that  any  Tein 
owned  or  claimed  by  the  defendants  hav 
their  top  or  apices  [in  said  lode  claim  e 
any  part  thereof,  but  alleges  that  the  di 
fendants  claim  the  right  to  enter  the  mm 
ises  of  the  claimant  by  reason  of  tt 
fact  that  certain  veins  have  their  to 
or  apices]  t  within  that  portion  of  tl 
Johnstown    lode    claim    owned   by    the   di 


tThe  clause  in  brackets  was,  by  an 
misprint  omitted  from  the  answer  as  copied  I 
the  certificate  of  the  court  t>elow,  from  whk 
is  here  quoted  the  statement  of  the  defendant 
allegations.  The  insertion  of  the  brachelt 
clause  malces  the  statement  correct  as  show 
by  the  defendants'  answer.  (M. 
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fendant,  or  that  they  assert  the  right  to  fol*  dude  that  the  appellant's  position  oa  the 

low  such  veins  on  their  downward  course  or  merits  of  those  questions  is  sound, 

dip,  although  the  same  so  far  depart  from  Ncuhvillc,  C.  d  8i.  L.  R.  Go.  ▼.  Taylor^  86 

a    perpendicular    as    to    depart    from    the  Fed.  168;  (Jhicarjo  L.  Ins.  Oo.  ▼.  Veedles^  113 

Johnstown  lode  claim  and  from  the  portions  U.  8.  574,  28  L.  ed.  1084,  5  Sup.  Ct.  Rep. 

thereof  owned  by  the  defendants,  and  enter  681 ;  Southern  P.  R.  Co.  v.  Calif omia^  118  U. 

the  premises  of  the  complainant.  S.  112,  30  L.  ed.  104,  6  Sup.  Ot.  Hep.  093; 

It    was   further   averred    in   the    answer  Penn  Mut.  L.  Ins.  Oo.  v.  Austin,  168  U.  8. 

''that  in  this  action  it  makes  no  claim  of  695,  42  L.  ed.  630,  18  Sup.  Ct.  Bep.  223. 

any  riffht  under  the  Rarus  patent  to  enter  The  fact  that  the  case  involves  questions 

upon  the  veins  within  the  ground  claimed  depending  on  general  principles  of  law,  in 

or  owned  by  the  complainant,  but  that  it  addition  to  the  Federal  questions,  and  may 

asserts  its  right  to  do  so  by  reason  of  its  be  eventually  decided  on  the  former,  does 

ownership  of  a  portion  of  the  Johnstown  not  prevent  the  jurisdiction  from  attaching, 

lode  claim,  and  the   fact  that  the   top  or  Osborn  v.  Bank  of  United  States,  9  Wheat, 

apices  of  the  veins  or  lode  in  question  are  738,  6  L.  ed.  204;  New  Orleans,  M.  d  T.  R. 

within  said  portion  of  the  Johnstown  lode  Co.  v.  .ViMi5«i>pi,  102  U.  8.  140,  26  L.  ed.  98; 

claim."    It  also  "denies  that  in  this  action  Nashville  v.  Cooper,  6  Wall.  263,  18  L.  ed. 

it  contends  or  claims  that  only  the  surface  863;  Little  York  Gold-Washing  d  Water  Oo. 

ground   of   the   Johnstown  claim   was  pat-  v.  Keyes,  96  U.  S.  203,  24  L.  ed.  658. 

ented   to  the  patentees  named  therein,  or  This  case  does  not  come  within  the  prin- 

that  all  or  any  veins  Iving  within  the  orig-  ciple  of  the  authorities  which  denv  juris- 

inal  location  lines  of  the  Karus  claim  were  diction  where  it  does  not  appear  from  the 

patented  to  the  claimant  under  the  Rarus  statement    of    the    complainajit's    cause  of 

claim ;     ...     but  defendant  alleys  that  action  tliat  a  Federal  question  exists, 

it  contends  and  claims  in  this  action,  and  Walla  Walla  v.  Walla  Walla  Water  Oo. 

in  so  far  as  this  controversy  between  com-  172  u.  S.  1,  43  L.  ed.  341,  19  Sup.  Ot.  Rep. 

plainant  and  defendant  is  concerned,  that  its  77.  Cox  v.  Gilmer,  88  Fed.  343, 

extralateral  rights  to  the  veins  in  question  xhe  attempted  disclaimer  by  the  appellees 

should  be  determined  by  its  ownership  of  __that  they  make  no  claim  of  any  rirfits 

that  parcel  of  ground  now  included  withm  „„der  the  Ranw  patent  in  this  acbion—is  a 

the  Johnstown  claim,  and  not  by  the  Rarus,  gi^^m,  ami   in  no  view  of  the  ca«e  can  it 

for  the  reason  that  said  veins  or  lodes  have  ^        ^e  as  an  ouster  of  jurisdiction, 

their  tops  or  apices  within  the  said  parcel  "^  j^^   ^j,.  PI.  &  Pr.  6th  Am.  ed.  706;   1 

of  prouiid  owned  by  defendant.  ^^^y^    Modem  Eq.  Pr.   $  282;   Bentley  v. 

^anoiis  other   denials  were   made,   from  Cou„ian,  6  Gill  &  J.  152;  Prescott  v.  Hutoh- 

which  It  appears  that  the  only  claim  made  ^           jg  ^^    ^^^     Oakham  v.  ffoZ/,  112 

hv  the  defendants  m  this  action  is  by  virtue  vf-gg   535 

of  t).eirowner8l.ip  of  the  Johnstown  lode  ^[       designed  to  operate  as  a  release, 

c  aim      The    defendants    by    this    answer  ^^    disclaimer  must  be  ^d  by  the  defend' 

therefore,  admit  the  averments  in  the  bill  ^  ^.       „      ^  ^.    gj^^ture  attested  by 

that  their  rights  must  be  governed  and  reg-  '  ^^^^tit  to  be  a  witness, 

ulated  ,n  this  action  by  reason  of  their  own-  ^icfcergon  v.  Hodges,  43  N.  J.  Eq.  46.  10 

V^ul  o    III  Ra'us  plten^t  and  as  to  t^o^  -'^«-  '»=  «  J^"«-  P'  *^'-  P"  ^Z^.^tle  iw.- 

rights  "the    com7ain'a^cla?ms     that    ?^  ^^'^V^  •'/^^'^'o;-  "'^"'''  '  ''"'^-  °''-  ^P^' 

course  of  the  vein  cannot  be  followed  be-  **7  1°  °-  V  •  ^•'t.  ^  ■  ^  ■       _     „     „   »> 

.»...>  «*  +»,«  •..«-.,.»  «#  »>.>  ,^^n^A  A  disolaimer  contained  in  an  answer,  to 

cause  of  the  nature  of  the  ground.  ^^  effeoUve,  must  be  absohrte  and  unquali- 

Mr.  lionis  Marshall  argued  the  cause,  ^     ^r               r^     rr    -      ot  n-i    oon    ot 

and,  with  itr.  John  F.  Forbis,  filed  a  brief  ^  ^^^''Vi  "■  °*  ^P"^"'  ^^  ^-  '^O.  87 

for  annellant-  ^'"-  ^^-  ^l- 

FeSiml  courts  will  not  strain  to  decline  ^^  "  ^^'^J'iT' *^*'''**!*'*'^?'**,  *?*  ^' 

the  exercise  of  jurisdiction,  where  a  reason-  ?f»'  t't'f  '^««'^d  by  the  party  disclaiming 

able  showing  toi  eMuming  it  has  been  made.  '*  n"««'y.  op^ra^  »«  an  estoijpel  against 

y(uhville.O.  i  Bt.  L.  R.  Co.  v.  Taylor,  86  the  assertion  of  the  particular  title  thus  dis- 

Fed.  168.  claimed. 

A  suit'  cannot  properly  be  dismissed  by  a  Tappan  v.  Boston  Water  Power  Oo.  167 

drcuit  court  of  the  United  States  as  not  in-  Ma^s.  24,  16  L.  R.  A.  353,  31  N.  E.  708. 

▼oMnf  a  controversy  within  the  jurisdic-  Jurisdiction   depends   upon   the   state  of 

tion  of  the  court,  unJeas  the  facts  a«  made  things  existing  when  an  action  is  brought, 

to  appear  on  the  record  create  a  legal  cer-  The  right  to  sue  and  to  invoke  jurisdiction 

tainty  of  that  conclusion.  is  anterior  to  the  defense. 

Barry  v.  Edmunds,  116  U.  S.  550,  29  L.  Oshom    v.    Bank    of    United    SiateB,    9 

ed.  729,  6  Sup.  Ot.  Rep.  501;  Dcputron  v.  Wheat.  824,  6  L.  ed.  224;  Savoyer  v.  Con- 

Young,  134  U.  S.  241,  33  L.  ed.  923,  10  Sup.  cordia,  4  Woods,  273,  12  Fed.  764;  Molkm 

Ct  Rep.  539.  v.  ToiTOaice,  9  Wheat.  537,  6  L.  ed.  154. 

Federal  questions  existing,  it  by  no  means  Where  jurisdiction  is  given  by  the  amount 
follows  that  to  confer  jurisdiction  it  will  be  of  plaintiff's  demand,  it  is  not  ousted  be- 
actually  necessary  for  the  court,  when  it  cause  there  is  a  verdict  or  judgment  for  less, 
eomes  to  pass  upon  the  case,  to  base  Or  de-  or  because  the  demand  is  reduoed  below  the 
cision  on  those  quesUone,  or  even  to  con-  limit  by  offsets. 
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MoKnight  ▼.  Ramsey,  1  Cranch  C.  C.  40, 
Fed.  Cas.  No.  8,868;  jfjuhccamp  v.  Teel,  2 
Dall.  358,  Fed.  Oas.  No.  6,862;  West  v. 
Woods,  18  Fed.  605;  Schunk  v.  Molinc,  M.  d 
S.  Co,  147  U.  S.  500,  37  L.  ed.  255,  13  Sup. 
Ot.  Bep.  416. 

So,  also,  jurisdiotion  is  not  loet  by  the 
cofmplainaot's  change  of  rcnidence  subse- 
quent to  the  filing  of  his  bill  or  declaration. 

Clarke  v.  Matthmcson,  2  Sumn.  262,  Fed. 
Om.  No.  2,867;  Connolly  v.  Taylor,  2  Pet. 
556,  7  L.  ed.  518;  Morgan  v.  Morgan,  2 
Wheat.  297,  4  L.  ed.  244;  Ohcr  v.  Gallagher, 
93  U.  S.  199,  23  L.  ed.  820;  meirart  v.  Dun- 
ham, 115  U.  S.  61,  29  L.  ed.  329,  5  Sup.  Gt. 
Rep.  1163;  Phelps  v.  Oaks,  117  U.  S.  236, 
29  L.  ed.  888,  6  Sup.  Ct.  Rep.  714. 

So,  where  jurisdiction  has  been  once  given 
by  the  existence  of  divei^c  citizenship,  it  is 
not  affected  by  subsequent  change  of  parties. 

Hardenhergh  v.  Ray,  151  U.  S.  112,  38  L. 
ed.  93,  14  Sup.  Ct  Rep.  305;  Wctherhy  ▼. 
Stinson,  10  C.  C.  A.  243,  18  U.  S.  App.  714, 
62  Fed.  173. 

For  purposes  of  jurisdiction  of  the  Fed- 
eral court,  both  in  a  case  where  jurisdic- 
tion is  originally  invoked  on  the  ground 
that  the  d^rmination  of  the  suit  depends 
upon  some  question  of  a  Federal  nature, 
and  where  the  ca^e  is  removed  fi-om  the 
state  court  on  that  ground,  the  jurisdiction 
depends  not  upon  the  defenses  interjxjised, 
but  upon  the  eaee  made  by  t)ie  declaration 
or  bill  of  complaint 

Tennessee  v.  Union  rf  P.  Bank,  152  U.  S. 
454,  38  L.  ed.  511,  14  Sup.  Ct.  Rep.  654. 

Where  a  plaintiff  complains  of  a  trespass 
of  a  continuing  nature,  so  that  redrees  at 
law  would  require  a  multiplicity  of  actions, 
the  remedy  at  law  would  not  be  so  adequate 
as  that  afforded  bv  a  court  of  equity. 

Holland  v.  Challen,  110  U.  S.  15,  28  L.  ed. 
52,  3  Sup.  Ct  Rep.  495;  United  States  v. 
Wilson,  118  U.  S.  89,  30  L.  ed.  112,  6  Sup. 
Ct.  Rep.  991;  Frost  v.  Rpitley,  121  U.  S. 
552,  30  L.  ed.  1010,  7  Sup.  Ct.  Rep.  1129. 

Irrespective  of  the  statutory  provision  of 
the  Montana  Code,  the  right  to  maintain  an 
action  of  this  ch  a  meter  in  order  to  prevent 
a  multiplicity  of  siiit£i  falls  under  one  of  the 
well- recognized  heads  of  equity  jurispru- 
dence, and  has  been  recognized  in  many  min- 
ing cases. 

Erhnrdt  v.  Bonro,  113  U.  S.  537,  28  L.  ed. 
1116,  5  Sup.  Ct  Rep.  500;  Waterloo  Min. 
Co.  V.  Doe,  2,1  C.  C.  A.  50,  48  U.  S.  App.  411, 
8t  Fed.  45. 

Shatulory  encuHmenpts  to  the  effect  that 
aiiyono.  whether  in  actual  possession  or  not, 
claiming  title  to  real  estate,  may  bring  an 
aet  i<^n  aguinst  any  adverse  claimant  for  the 
purpose  of  quieting  his  title,  enlarge,  but 
do  not.  change  the  character  of,  the  equit- 
able rights  of  persons  claiming  title  to  real 
pnopeily;  and  a  Federal  court  sitting  in 
such  a  stale,  as  a  court  of  equity,  has  juris- 
dic-tiuu  to  give  the  relief  accorded  by  the 
statute. 

Holland  v.  Challcn,  110  U.  S.  15,  28  L.  ed. 
52,  3  Sup.  Ct.  Rep.  405;  Reynolds  v.  First 
Sat.  Bank.  112  V.  S.  405,  28  L.  ed.  733,  5 
Sup.  Ct  Rop.  213;  Bardon  v.  Land  d  River 
630 


Improv,  Co.  157  U.  S.  327,  39  L.  ed.  719,  15 
Sup.  Ot.  Rep.  050;  Clark  v.  Smith,  13  PbL 
105,  10  L.  ed.  123. 

The  oommiseion  of  a  trospajss  on  reftl  es- 
tate, and  of  acts  of  waste  upon  it,  do  not 
constitute  a  possession  which  in  iteelf  would 
drive  the  owner  to  an  action  of  ejectmenit 
and  prevent  him  from  filing  a  bill  quui 
timet, 

Simmons  Creek  Coal  Co.  v.  Doran,  142  U. 
S.  417,  35  L.  ed.  1063,  12  Sup.  Ct.  Rep.  230. 

Mr.  Jolin  J.  MeHattoB  arguM.  the 
cause,  and,  with  Mr,  John  W,  Cotter^  filed 
a  brief  for  appelleos: 

Actions  brought  on  the  equity  side  of  the 
United  States  circuit  court  for  the  purpoie 
of  quieting  title  cannot  be  maintained  unlets 
the  complainant  is,  at  the  time  the  action 
is  brouglut,  in  the  poBsession  of  the  prem- 
ises. 

Cosmos  Exploration  Co.  ▼.  Oray  ISagU 
Oil  Co,  50  G.  C.  A.  79,  112  Fed.  4;  United 
States  Min.  Co  v.  Lawson,  115  Fed.  1005; 
California  Oil  d  Oas  Co.  v.  Miller,  96  Fed. 
12. 

So  far  as  the  complaint  is  concerned,  in 
its  staitement  of  a  cause  of  action  it  appears 
that  any  questions  which  might  arise 
would  be  simply  questions  of  fact;  and 
this  is  true,  even  if  the  allegations  con- 
tained in  the  complaint  for  the  purpose  of  at- 
tempting to  give  the  court  jurisdiction  were 
proper  to  be  conaidered. 

California  Oil  d  Oas  Co.  v.  Miller,  96  Fed. 
12;  Dewey  Min.  Co,  v.  Miller,  90  Fed.  1. 

The  controversy  must  be  a  real  and  sub- 
stantial one;  a  mere  claim  in  wordi^  is  not 
enough. 

Lampasas  v.  Bell,  180  U.  S.  276.  45  L.  ed. 
527,  21  Sup.  Ct.  Rop.  368:  Flnrid^i  C.  d  /'. 
R.  Co.  V.  Bell,  176  U.  S.  321,  44  L.  ed.  486, 
20  Sup.  Ct.  Rep.  399;  McCain  v.  Des  Moines, 
174  U.  S.  168,  43  L.  ed.  936,  10  Sup.  Ct.  Rep. 
644. 

In  a  suit  to  quiet  title  to  a  mining  claim, 
the  fact  that  the  defendant  claims  under  a 
location  does  not  raise  a   Federal  question. 

De  Lamar's  Nevada  Gold  Min.  Co.  v.  yes- 
bitt,  177  U.  S.  523,  44  L.  ed.  872,  20  Sup. 
Ct.  Rep.  715. 

TrespaJ3S  on  a  mining  claim  does  not  pre- 
sent or  involve  a  Federal  question. 

Pcahody  Gold  Min.  Co.  v.  Gold  Hill  Min, 
Co.  97  Fed.  657;  Argonaut  Min.  Co.  v.  Ken- 
nedy Min.  d  Mill.  Co.  84  Fed.  2. 

The  complaint  in  its  statement  of  a  cause 
of  action  mu.st  present  a  Fedei-al  question. 

Tennessee  v.  Union  d  P.  Bank,  1.52  U.  S. 
454,  38  L.  ed.  511,  14  Sup.  Ct  Rep.  654; 
Postal  Teleg.  Cable  Co.  v.  United  States, 
155  U.  S.  482,  sub  nam.  Postal  Teleg.  Cable 
Co.  V.  Alabama^  39  L.  ed.  231,  15  Sup.  Ct 
Rq).  192;  Oreaon  Short  Line  d  U,  N.  R.  Co. 
V.  Skottoue,  102  U.  S.  405,  40  L.  ed.  1050, 
16  Sup.  Ct  Rep.  860:  Galrrston,  H.  d  8.  A. 
R.  Co.  V.  Texas,  170  V.  S.  220,  42  L.  ed. 
1017,  18  Sup.  Ot.  Rt'p.  (iO.l:  Florida  C,  d  P. 
R.  Co.  V.  Bell,  176  I-.  S.  :{21,  44  L.  ed.  486» 
20  Sup.  i\.  Rep.  309. 

A  Federal  question  is  not  involve<l  so  aa 
to  give  the  circuit  court  jurisdiction,  be- 
i-ause  in  the  course  of  the  litugation  it  mar 
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become  necoEBr;  to  □omtnie  the  Constitu-  poaed  \n  pleading  or  eridenoe  under  •  Imt 

tion  or  Bome  law  of  the  United  StAt«s.  of  the  United  States  wUl  not  confer  jnri^ 

Witt  T.  Sitton,  78  Fed.  203;  Little  York  diction. 

Gold  WatMng  d  Water  Co.  v.  Koyes,  9fl  U.  Peabody  Gold  Ifin.  Oo.  y.  Oold  HM  Mim. 

8.  igg,  24  L.  ed.  65Q.  Oo.  49  C.  0.  A.  037,  III  Fed.  S17;  Pratt  ▼. 

It  must  ■.ppetLT  from  plaintiff's  ataieiDent  Pari*  OatligKt  i  Cokn  Oo.  186  U.  S.  255,  4S 

of  tuB  cHuae  of  acUon.  L.  ed.  468,  18  Sup.  Ct.  Hep.  OS. 

Montana  Ore-Parohatin^  Oo.  t.  Boston  A 

il.  Ooaioi.  Copper  £  8.  Utn.  Co.  35  C.  0.  A.  Ur.  Jiutice  Peok^«n^  after  in..Idnff  tba 

1,  93  Fed.  2T4;  Florida  C.  d  P.  B.  Oo.  v.  foregoing  statement  of  facta,  delivered  the 

Belt,  176  U.  S.  321,  44  L.  od.  48S,  20  Sup.  opinion  of  the  court: 

CL  Bep.  399.  It  is  quite  plain  that  the  nurioua  avei^ 

Abstract  questioiu  of  law  are  not  to  be  menta  contained  in  the   eomplainanfa  bill 

eonsidered  uiilna  it  appears,  from  the  state-  for  the  purpose  of  allowing  jurisdiction  In 

ment    of    facts    constituting  the   cause   of  the  circuit  court  are  wholly  nnnecesaary  is 

action,  that  they  are  mater^l  and  neceesar;  order  to  make  out  OOraplaJDanfa  cause  (d 

to  a  decision  of  the  ca^e.  action  for  the  convenion  of  ore  by  the  da- 

Tiexo  York,  L.  E.  d  W.  B.  Co.  v.  Madtaon,  fendanta  on  premises  belonging  to  complain- 

123  U.  B.  624,  31  L.  ed.  258,  8  Sup.  Ct.  Rep.  ant.    To  make  out  a  prima  facie  oaae  on 

S4S.  the  part  of  complainant,  so  far  as  its  ri^t 

A  claim  to  land  under  n  patent  from  the  to  the  ore  in  question  ia  concerned,  all  that 


United   States   does   not   present  a  Federal  was  necessary  was  to  sbovr  the  patent 

•juration.  the  complainant's  possession  under  it,  ana 

Florida  0.  d  P.  R.  Co.  v.  Bell,  178  U.  S.  from   such   patent   and   poascsaion  the   pre- 

321,44  L.ed.  486,  20  Sup.  Ct.  Rep.  399.  sumption   would   he   that   the   complainant 

A  suit  brought  in  support  of  an  adverse  was  the  owner  of  all  ores  found  within  the 

vlaim  to  a  mine  is  not  a  suit  involving  the  boundaries  contained  in  the  patent  extended 

«(>n>itriiction  of  the  Constitution  or  any  law  downward  into  the  earth,  and  the  burden 

^  the  United  States.  would    then    rest    upon    tba   defandants   t« 

BuslineU  r.  Orooke  Jfw.  d  Smelting  Co.  ahow  that,   notwithstanding  such  preaump- 

148  U.  8.  682,  37  L.  ed,  610,   13  Sup.  Ct.  tio",  they  had  the  right  to  enter  upon  and 

Hep.  771;  8ho$hone  Min.  Oo.  v.  Rulter,  177  take  the  ore  from  the  ground  within  the  llm- 

U.  S.  505,  44  L.  ed.  864,  20  Sup.  Ot,  Rap.  't  described  in  the  patent  under  which  Uw 

728;   Blackburn  T.  Portland  Gold  Min.  Co.  complainant    derives   tiUe.     It   could    then 

17S  U.  S.  571,  44  L.  ed.  278,  20  Sup.  Ct.  P""Ove  facta  to  susteia  its  averments  in  re- 

K«,_  222.  ^"^  to  ascertaining  the  quantity  and  value 

fiaintiff  cannot  anticipate  the  defense  of  "'  the  ores  which  the  defendants  were  «x- 

tba  defendant,  and,  by  Btatemente  contained  tracting   or   raipbt   extract   from   the   com- 

ii  hie  pleadings  for  that  purpose,  present  a  pli'nanta  premises,  a^d  that  it  would  be  al- 

J'ederaJ  queetion  together  uncertain  and  indefinite  as  to  what 

MontaL  Ore-P»rehasing  Co.  v.  Boston  d  J'"°"°*  "'  ?f.  or  the  value  thereof  the  dfr 

*.  Consol.  Copper  d  S.  Min.  Co.  35  0.  C.  A.  !f"f''"**  m.ght  extract  in  the  future    and 

I,  fl3   Fed.  iJiVETceUior  Wooden  Pipe  Co.  "'?*■  the  ccmplMnant  would  be  compellwl  to 

*.  Pacific  Bridge  Go.  185  U.  S,  282,  48  L.  ed.  'f^/  "P""  «■«  ffood  faith  and  showing  of  tha 

ftiO,   22  Sup.  Ot  Rep.  681;  Florida  C.  d  P.  ^^''""^''"\^.^.*^iT^^''\^I'^  ""'r  5* 

*.   ho.  V.  Brll,  176  U.  S,  321,  44  L.  ed.  486,  ^*  "'f  "1^'^^  **^«y  l"?^  theretofore  extract- 

ao  Sup.  a,  R4p,  399.     Sce  al*)  Third  Street  ^  '"!'^   '"'^''*, ^5"?^^''^  "f?"^  /"""  J^ 

«e   SuburlanTco.  v.  L.in,,  173  U.  S.  457,  frrhf  hUl    ^n^^/r^.t  f^^^^Sr.h"?."^ 

^.  Vh  '^'-   '?  l''^-  ^-  ^-  n'\^1r  ^^''^   *      the"  ^f^  ^  ngTtatemtt"  ^ 

S***"  ?n'V  f""^'"-,^,^  •  ,?=L'^^'''^Jf « ■  P»n.a  facie  it  U  the*Wner  ot  all  ores  found 

S.   »38.3^J'*^1»"3?,14  Stip.a   Ren.36;  j;.iy,i„  ^^^  boundaries  extended  downwanl. 

*^.fla«  ''■f'"'.  »«5  U.  S.  188,  41  L.  ed.  080,  j„(„  t,,e  earth,  until  the  contrary  has  been 

'^^P'      ■     ■  ?■  r        -      I  t     <u  s'lown-     It    would    be    wholly     unnecesaaij 

Wbere  Jin^c  .on  i-s  shown  by  the  com-  ^„j  i^p^per,  in  order  to  prove  complain- 

r*l«nt  it  may  be  Uken  a«,-ay  by  the  answer  „t,,  ^^'^^f  ,^^^       ^^        -^^^         ^^^^ 

Itobi«>on  V    .l„<f^,on    \2l  US.  522,  30  ^f  defense  which  thrdefendants  might  poe-^^ 

^-   ^J^  r^        '«i    .^"J-r   R  V.wrt*  ''^^7  ««»  "P.  and  then  attempt  to  reply  to 

^-  •*  ^X  ''a.^°J.  ^-  ^^1-  k^^  M;„5-  ^V^'  *f.^-  "ucfi  defense,  and  thus,  if  posnible,  to  show 

^.    4»6,   20   blip.   Ct.   Rep.   399;    Excelnor  y,gt  ^  Federal  question  might  or  probably 

M'ooden  Pipe  Co.  v.  Pacific  Bridge  Co.   186  „ouid  arise  in  the  course  of  the  trial  of  tlw 

XJ.  S.  282,  40  L.  ed.  910, 22  Sup.  Ct.  Rep.  681 ;  ^^^     to  allege  such  defense  and  then  make 

Miontana  Ore-Purckastng  Co.  v.  Bolton  d  M.  an  answer  to  it  before  the  defendant  has  the 

t'onaal.  Copper  d  B.  J/m.  Co.  35  C.  C.  A.  1,  opportunitv  to  itself  plead  or  prove  its  ovm 

93   Fed.  274;   TAird  Street  d  Suburban  R.  defense  is  inconsistent  with  any  known  rule 

Oo.  T.  Lema,  173  U.  S.  45,,  43  L.  ed.  768,  19  of  pleading  so  far  as  we  are  aware,  and  ia 

8up>   Ot.   Rep  461;    Colorado   Cent.  Coneot.  improper. 

Kin.  Co.  V.  Turek,  150  U.  S.  138,  37  L.  ed.        f  he  rule  is  a  reasonable  and  just  one  that 

1030,  14  Sup.  Ct.  Rep.  35.  the  complainant  in  the  first  instance  shall 

Where  the  complaint  does  not  sliow  that  a  be  confined  to  a  statement  of  its  cause  of 

Federal  querition  is  involved  and   necessary  action,  leaving  to  the  defendant  to  set  up 

to  a  dedsion  of  the  case,  it  ia  equally  well  in  his  answer  what  his  defense  is,  and,  lI 

settled   that  a  defense  which  may  be  inter-  anything  more  than  a  denial  of  complain- 
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ant's  cause  of  action,  imposing  upon  the  de- 
fendant the  burden  of  proving  svtdh  defense. 

Conforming  itself  to  that  rule,  the  com- 
plainant would  not,  in  the  assertion  or 
proof  of  its  cause  of  action,  bring  up  a  sin- 
gle Federal  question.  The  presentation  of 
its  cause  of  action  would  not  show  that  it 
was  one  ariainff  under  the  Constitution  or 
laws  of  the  United  States. 

The  only  wav  in  which  it  might  be 
claimed  that  a  Federiil  question  was  pre- 
•^nted  would  be  in  the  complainant's  state- 
ment of  what  the  defense  of  defendants 
would  be,  and  complainant's  answer  to  such 
defense.  Under  ttiese  circumstances  the 
case  it  brought  within  the  rule  laid  down 
in  Tenneaaee  v.  Union  d  Planters*  Bank,  162 
U.  S.  454,  38  L.  ed.  511,  14  Sup.  Ct.  Rep. 
654.  That  case  has  been  cited  and  ap- 
proved many  times  since,  among  the  latest 
Deing  Arkanaaa  v.  Kansas  d  T,  Goal  Co,  183 
U.  8.  185,  46  L.  ed.  144,  22  Sup.  Ct.  Rep. 
47,  where  it  was  stated  by  Mr.  Chief  Jus- 
tice Fuller,  speaking  for  the  court,  at  p. 
188,  Tj.  ed.  p.  146,  Sup.  Ct.  Rep.  p.  48,  as 
follows: 

"Hence  it  has  been  settled  that  a  case 
cannot  be  removed  from  a  state  court  into 
the  circuit  court  of  the  United  States  on 
the  sole  ground  that  it  is  one  arising  under 
the  Constitution,  laws,  or  treaties  of  the 
United  States,  unless  that  appears  by  plain- 
tifT's  statement  of  his  own  claim;  and  if  it 
does  not  so  appear,  the  want  of  it  cannot 
be  supplied  by  any  statement  of  the  peti- 
tion for  removal  or  in  the  subsecjuent  plead- 
ings. And,  moreover,  that  jurisdiction  is 
not  conferred  by  allegations  thdt  defendant 
intends  to  assert  a  defense  based  on  the 
(040] Constitution  *or  a  law  or  treaty  of  the 
United  States,  or  under  statutes  of  the 
United  States  or  of  a  state,  in  conflict  with 
the  Constitution."  See  also  Blackburn  v. 
Portland  Gold  Min.  Co.  175  U.  S.  571,  44  L. 
ed.  276,  20  Sup.  Ct.  Rep.  222;  Shoshone 
Min.  Co,  V.  Rultcr,  177  U.  S.  505.  44  L.  cd. 
864,  20  Sup.  Ct.  Rep.   726. 

The  test  of  the  right  of  removal  is  that 
the  case  must  be  one  over  which  the  circuit 
court  might  have  exercised  original  juris- 
diction under  8  1  of  the  act  of  March  3, 
1887,  as  corrected  by  the  act  of  August  13, 
1888  (24  Stat,  at  L.  552,  chap.  373,  U.  S. 
Comp.  Stat.  1901,  p.  514;  25  Stat,  at  L. 
433,  chap.   866).     llie   cases   hold   that   to 

?;ive  the  circuit  court  original  jurisdiction 
he  Federal  question  must  appear  necessa- 
rily in  the  statement  of  the  plaintiff's  cause 
of  action,  and  not  as  mere  allegations  of  the 
defense  which  the  defendants  intend  to  set 
up.  or  which  they  rely  upon.  Third  Street 
d  Suburban  R.  Co,  v.  LewiSy  173  U.  S.  467, 
43  L.  cd.  766,  19  Sup.  Ct.  Ren.  541. 

It  is  urged,  however,  on  the  part  of  the 
complainant,  that  its  averments  in  regard 
to  tne  jurisdiction  of  the  court  are  neces- 
sary to  be  set  forth  as  a  part  of  its  cause 
of  action,  and  that  they  show  that  the  ap- 
pellees are  questioning  complainant^s  title 
and  interfering  with  its  enjoyment  of  its 
property  right  by  asserting  ownership  to  a 
portion  of  such  claim  of  complainant  based 
upon  two  government  patents  issued  for  the 

ess 


Rams  and  Johnstown  claims  respectivelT, 
and  although  such  assertion  of  ownership 
of  the  appellees  is,  as  complainant  averse 
without  leffal  foundation,  vet,  for  reasons 
stated  in  the  bill,  the  consideration  of  which 
necessitates  an  examination  of  Federal 
questions,  the  case  is  in  effect  one  to  qidet 
complainant's  title  or  to  prevent  an  inter- 
ference with  its  rights  and  property,  and 
complainant  avers  that  the  allegations  of 
jurisdiction  relate  to  its  cause  of  action; 
that  they  state  the  controversy  existing  be> 
tween  the  parties  as  to  its  subject-matter, 
not  as  anticipatory  of  the  defense,  but  as 
establishing  the  complainant's  right  to  ha^e 
its  title  quieted. 

But  it  is  plain  that  the  suit  is  not  in 
truth  a  suit  to  quiet  title.  There  is  a 
cause  of  action  alleged  that  is  not  founded 
upon  any  such  theory,  to  prove  which  it  is 
not  necessaiy  or  proper  to  go  into  the  de- 
fendants' title  or  to  anticipate  its  defense 
to  the  cause  of  action  alleged  by  the  com- 
plainant. What  is  thereafter  said  is  for 
the  purpose  of  showing  jurisdiction  in  the 
Federal  *court,  not  over  an  equitable  cause [6< 
of  action  in  the  nature  of  a  bill  to  quiet 
title,  but  over  a  cause  of  action  arisinff  out 
of  the  laws  of  the  United  States;  and  the 
various  mining  laws  of  the  United  States 
are  cited  to  show  the  truth  of  the  assertion. 
It  is  also  clear  that  jurisdiction  in  a  Fed- 
eral court  cannot  be  predicated  in  this  case 
upon  an  assertion  that  it  is  brought  to  pre- 
vent a  multiplicity  of  suits.  Even  then  the 
complainant's  proof  in  the  first  instance 
would  remain  the  same  as  already  stated. 
The  frequent  trespasses,  as  allegea,  of  the 
defendants,  by  reason  of  which  an  equitabls 
remedy  by  injunction  is  sought,  might  ex- 
ist, and  still  it  would  not  necessarily  appear 
from  the  complainant's  proof  that  the  de> 
fendant's  justification  arose  l^  reason  of  an 
alleged  right  under  the  Constitution  or  laws 
of  the  United  States.  That  might  appear 
in  the  defense,  but  would  constitute  BO 
cause  of  action  by  complainant. 

if,  however,  the  bill  is  to  be  lodced  upoB 
as  one  in  the  nature  of  a  bill  of  peace  or 
to  quiet  title,  it  is  fatally  defective  in  that 
aspect.  There  are  two  distinct  kinds  sr 
cluHses  of  bills  of  peace,  or  bills  to  quiet 
title,  the  one  brought  for  the  purpose  of  es- 
tablishing a  general  right  between  a  singlt 
party  and  numerous  persons  claiming  <0s- 
tinct  and  individual  interests;  the  other  for 
the  purpose  of  quieting  complainant's  title 
to  land  against  a  single  adverse  claimant. 
In  the  second  class  the  suit  can  be  main- 
tained by  a  party  in  possession  against  a 
sinffle  defendant  ineffectually  seeking  to  es- 
tablish a  legal  titVe  by  repeated  actions  of 
ejectment,  and  in  such  case  it  is  necessarj 
to  aver  that  the  title  of  complainant  has 
been  established  by  at  least  one  successfnl 
trial  at  law  before  equity  will  entertain  jo- 
risdiction.  3  Pom.  £q.  Jur.  2d  ed.  I  1^» 
note  3,  .ind  1  Pom.  Kq.  Jur.  |  246. 

Diis  bill  evidently  would  come  under  tin 
second  of  these  classes,  and  it  is  defective 
in  not  containing  an  averment  that  the  eon* 
plainnnt's  title  has  been  at  least  onoe  sus* 
cessfully  tried  at  law.    On  the  oontrair.  It 
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^»pean  from  the  bill  itself  Uiat  an  action 
at  law  haa  been  commenced  involving  the 
tame  questions,  but  has  not  been  trieo. 

It  is  also  objected  that,  as  a  bill  of  peace 
or  to  quiet  title,  it  is  defective,  because 
there  is  no  aJle^tion  that  the  complainant 
was  in  possession,  which  is  necessary  in 
[S42]8uch  a  bill.  If  not  in  ^possession,  an  action 
of  ejectment  would  lie.  The  contention 
that  under  the  Code  of  Montana  a  person 
not  in  possession  may  maintain  an  action 
to  quiet  title  cannot  prevail  in  a  Federal 
court.  Whitehead  v.  Shatiuck,  138  U.  S. 
140,  34  L.  ed.  873,  11  Sup.  Ct.  Rep.  276. 

The  oomplainant  fails,  on  both  these 
grounds,  to  show  that  its  bill  is  sufficient  as 
one  to  quiet  its  title,  and  it  therefore  fails 
to  show  that  the  case  is  not  covered  by  the 
Union  d  Planters*  Bank,  and  other  cases, 
above  cited.  If  the  bill  do  not  contain  facts 
sufficient  to  constitute  it  a  bill  to  quiet 
title,  all  the  averments  as  to  defendants' 
claims  as  defenses,  and  complainant's  an- 
swers thereto,  are  only  material  for  the 
purpose  of  showing  that  the  defense  may 
disclose  facts  which  will  show  a  case  arising 
out  of  the  mining  laws  of  the  United  States. 
But  this  would  not  constitute  complainant's 
cause  of  action. 

But  assuming  for  this  purpose   (what  is 

otherwise  denied)  that  the  bill  is  sufficient 

to  confer  jurisdiction,  it  is  so  only  because 

of  its   averments  as  to  the  defense  to   be 

'Hade    by  the  defendants  to  the  complain* 

^t's  cause  of  action.     When  we  come  to  ex- 

^tnine  their  answer  we  find  that  defendants 

^iaclaim  any  right  under  the  patent  for  the 

''^iirus  lode  claim,  and  confine  their  alleged 

''ights  to  such  as  exist  by  virtue  of  their 

PHrnership  of  the  Johnstown  lode  claim  only. 

-'^^fendants'  claim   of  richt   to   follow   the 

^"^ins    which  they  aver  have   their  top  or 

^^ices  in  the  Johnstown  patent  is  denied  by 


-tmplainant.     It  sets  up  in  the  bill  that  it 
^^nitf>fi  and  disputes  the  fact  that  the  veins 


^^K>oii    which  defendants  have  mined  in  the 
^l&iin    of  complainant,   even   if   such   veins 
*^^d.      their    apices    in    defendants'     ground 
^  '^w^hich   complainant  does   not  admit),  are 
^t  such  veins  as  can  be  followed  on  their 
bej^rond  the  lines  of  defendants'  posses- 
>a.6iis  into  the  ground  of  complainant,  and 
^Complainant  alleges  that  the  veins  are  brok- 
^^A  and  intersected  by  faults  in  such  a  man- 
gier that  the  same  cannot  be  traced  or  fol- 
^o^^ed  from  the  ground  of  defendants  into 
"^liat  of  the  complainant,  and  tlierefore  de- 
'fendants  have  no  right  to  enter  upon  the 
^ound  of  complainant  for  the  purpose  of 
extracting  ores  therefrom  by  reason  of  their 
ownership  of  the  apices  of  any  veins  within 
their  ground.    There  is  the  furtlier  fact  al- 
leged   that   the   veins,   if   any,   which   have 
,^31  their  *apices  in  defendants'  claim,  do  not 

Sass  in  their  strike  through  the  end  lines  of 
efendants'  claim.  This  alleged  inability 
to  follow  the  veins,  assuming  that  they 
apex  in  the  defendants'  Johnstown  patent, 
and  the  allegation  as  to  the  veins  not  pass- 
ing through  end  lines,  are  mere  questions 
of  fact,  depending  upon  the  proof  as  to  the 
truth  of  those  averments.  This  does  not 
constitute  a  question  arising  out  of  the 
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Constitution  or  laws  of  the  United  States. 
The  answer,  by  its  denials  and  disclaimera 
as  to  what  it  sets  up  tgr  wa^  of  defense, 
takes  away  a  defense  which  might  show  the 
case  as  arising  under  such  Constitution  or 
laws. 

Complainant  contends,  however,  that  if  a 
case  of  jurisdiction  is  made  out  by  the  Mil, 
the  court  is  not  ousted  thereof  bv  whatever 
is  set  up  in  the  answer.  In  this  case  the 
contention  cannot  be  maintained.  The  only 
foundation  for  the  alleged  jurisdiction  con- 
sists of  the  averments  of  complainant  rela- 
tive to  the  contention  of  the  defendants  as 
to  their  defense.  Now,  if  it  appear  from 
the  answer  of  defendants  that  no  such 
claim  as  is  necessary  to  give  the  court  ju- 
risdiction is  in  fact  made,  but,  on  the  con- 
trary, is  disclaimed  and  denied,  then  the 
basis  of  jurisdiction  fails,  and  the  court 
'cannot  proceed.  This  is  so  held  in  Rolnn- 
son  Y.  Anderson,  121  U.  S.  522,  624,  30  L. 
ed.  1021,  1022,  7  Sup.  Ct.  Rep.  1012.  In 
that  case  Mr.  Chief  Justice  Waite,  speaking 
for  this  court  and  delivering  its  opinion, 
said: 

''Even  if  the  complaint,  standing  by  it- 
self, made  out  a  cause  of  jurisdiction, 
which  we  do  not  decide,  it  was  taken  away 
as  soon  as  the  answers  were  in,  because  if 
there  was  jurisdiction  at  all  it  was  by  rea- 
son of  the  averments  in  the  complaint  as  to 
what  the  defenses  against  the  title  of  the 
plaintifTs  would  be,  and  these  were  of  no 
avail  as  soon  as  the  answers  were  filed  and 
it  was  made  to  appear  that  no  such  de- 
fenses were  relied  on."  See  also  Crystal 
Springs  Land  d  Water  Co.  v.  Los  Angeles, 
82  Fed.  114,  Affirmed  in  177  U.  S.  169,  44 
L.  ed.  720,  20  Sup.  Ct.  Rep.  673. 

Jurisdiction  in  this  class  of  cases  must 
be  based  upon  the  fact  that  the  case  is  one 
arising  under  the  Constitution  or  laws  of 
the  United  States.  If  it  appear  to  be  such 
in  the  plaintiff's  pleading  simply  because  of 
the  allegations  as  to  what  the  defenses  are 
on  the  part  of  the  defendant,  if  when  the 
answer  *come  in  it  is  seen  that  no  suich  de-[644] 
fense  in  fact  is  set  up  or  insisted  upon,  it 
is  then  seen  that  no  such  case  exists  as  stat- 
ed in  the  complaint,  and  no  jurisdiction 
therefor  exists  to  try  questions  which  are 
not  of  a  kind  coming  Mrithin  the  statute, 
and  the  court  should  then  dismiss  for  want 
of  jurisdiction. 

The  complainant  also  objected  that  the 
defendants  did  not  properly  or  effectively 
disclaim  or  deny  the  allegations  of  the  com- 
plainant's bill. 

In  relation  to  the  evasive  character  of 
the  answer,  it  was  stated  by  Circuit  Judge 
Gilbert  in  35  C.  C.  A.  1,  93  Fed.  274,  in  re- 
gard to  this  case,  as  follows: 

"It  is  objected  that  the  denials  of  the  an- 
swer do  not  fully  and  explicitly  traverse 
the  new  averments  of  the  amended  bill,  but 
that  they  are  denials  only  that  the  defend- 
ant relies  in  'this  action  upon  the  alleged 
rights  and  claims,  and  that  the  defendant 
disclaims  only  for  the  purpose  of  this  pres- 
ent suit,  without  waiving  its  right  to  assert 
such  claims  in  some  other  suit  or  proceed- 
ing hereafter.    No  exception,  however,  was 
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taken  to  the  answer  for  insufficiency.  It 
was  accepted  as  responding  to  the  allega- 
tions of  the  amended  bill.  We  think  it  was 
properly  so  accepted.  If,  in  view  of  some 
possible  other  action  affecting  other  inter- 
ests, the  defendant  has  attempted  to  reserve 
the  privilege  to  assert  other  rights  under 
the  Harus  patent,  it  is  inmiaterial  to  the 
present  controversy.  It  is  only  to  the 
rights  asserted  by  the  complainant  in  this 
suit  that  the  defendant  must  make  answer. 
It  is  required  to  make  its  defense  to  the  al- 
legations of  the  bill,  and  to  show  cause  whv 
the  relief  prayed  for  should  not  be  decreed. 
It  has  ajiswered  as  to  its  rights  to  extract 
the  ores  in  question.  It  says  that  it  claims 
nothing  by  virtue  of  the  Rarus  patent,  but 
that  it  relies  solely  upon  the  fact  that  the 
ores  it  has  taken  belong  to  a  vein  which  has 
its  apex  in  the  Johnstown  lode  claim,  ajid 
in  its  strike  passes  through  the  end  lines  of 
said  claim,  and  in  its  downward  course  ex- 
tends beneath  the  surface  of  the  complain- 
ant's claim.  Upon  such  a  bill  and  such  an 
answer  all  questions  concerning  the  right 
of  the  defendant  to  mine  the  ores  in  contro- 
versy are  determinable,  and  the  decree,  if 
against  the  defendant,  would  be  as  effective 
[645] to  bar  it  from  hereafter  asserting  *rights 
under  the  Rarus  patent  as  would  be  a  decree 
upon  any  other  form  of  answer." 

We  concur  in  the  views  thus  expressed, 
and  the  result  of  the  whole  case  is  that  the 
complainant  failed  to  show  anv  jurisdiction 
in  the  Circuit  Court  to  tiy  this  case,  and 
the  order  of  the  Oircuit  Court  diamiasing 
oomplainanVa  hill  and  giving  judgment  for 
the  defendant  is  therefore  affirmed. 


Mr,  Louis  Marshall  argued  the  caoM^ 
ajul,  with  Mr,  John  F,  Forbia,  filed  a  brkf 
for  plaintiff  in  error. 

Mr.  Jolm  J.  MoHattoa  argued  the 
cause,  and,  with  Mr.  John  W.  Cotter,  filed  a 
brief  for  defendants  in  error. 

For  contentions  of  counsel  see  their  bricft 
as  reported  in  Boston  d  M,  Conaol,  Copper 
d  8,  Min,  Co,  T.  Montana  Ore  Pumhaeing 
Co,  ante,  626. 

Mr.    Justice    Peokliam    delivered    the 

opinion  of  the  court: 

This  case  arises  upon  demurrer  to  the 
complainant's  complaint.  The  demurrer 
was  sustained  and  the  complaint  dismissed, 
and  judgment  given  for  the  defendants,  and 
thereupon  the  circuit  judse  certified  the 
question  of  jurisdiction  to  uiis  court. 

The  action  was  brought  to  recover  $500,- 
000  damages  sustained  by  the  plaintiff  in  er- 
ror by  reason  of  the  wrongful  taking  of  ore 
of  that  value  from  the  mining  claim  of  the 
plaintiff  in  error.  Substantially  the  same 
averments  are  made  in  the  complaint  as  in 
the  case  which  immediately  precedes  and 
the  questions  involved  are  the  same,  except- 
ing that  the  former  is  a  suit  in  equity  and 
this  is  an  action  at  law. 

For  the  reasons  stated  in  the  opinion  in 
No.  103  [Boston  d  M.  Consol.  Copper  d  Sil- 
ver Min.  Co.  V.  Montana  Ore  Purchasing  Co. 
188  U.  S.  632,  ante,  626,  23  Sup.  Ct.  Hep. 
434],  the  judgment  in  thia  caae  %a  affinue4„ 


BOSTON  k  MONTANA  CONSOLIDATED 
COPPER  &  SILVER  MINING  COM- 
PANY, Plff,  in  Err,, 

V. 

MONTANA     ORE     PURCHASING     COM- 
PANY et  al, 

(See  S.  C.  Reporter's  ed.  645.) 

Oourta — jurisdiction  of  circuit  court — Fed- 
eral question — not  set  up  by  allegationa 
anticipating  defense. 

This  case  Is  governed  by  the  decision  in  Bos- 
ton d  Montana  Consolidated  Copper  A  Silver 
Minitig  Companp  v.  Montana  Ore  Purchasing 
Company,  ante,  626. 


[No.  102.] 


Argued  December  S,  1902.    Decided  Febru- 
ary 2S,  1909. 

IN  ERROR  to  the  Circuit  Court  of  the 
United  States  for  the  District  of  Mon- 
tana to  review  a  judgment  which  dismissed 
for  want  of  jurisdiction  a  complaint  in  an 
action  to  recover  damages  sustained  by  the 
wrongful  taking  of  ore  from  a  mining 
claim.  Affirmed, 
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BOSTON  &  MONTANA  CONSOLIDATE!^ 
COPPER  &  SILVER  MINING  COM- 
PANY, Appt., 

V. 

CHILE  GOLD  MINING  COMPANY  et 

(See  S.  C.  Reporter's  ed.  045-646.) 

Courts — jurisdiction  of  circuit  court — 1 
eral  question — not  set  up  by  allegatUmm 
anticipating  defense. 

This  case  Is  governed  by  the  decision  In  Bottoi* 
d  Montana  Consolidated  Copper  de  £Klrer 
Mining  Company  v.  Montana  Ore  Piirpfifltiwjf 
Company,  ante,  626. 

[No.  104.] 

Argued  December  S,  1902.    Decided  Fehnh 

ary  23,  190$, 

APPEAL  from  the  Circuit  Court  of  ths 
United  States  for  the  District  of  Mon- 
tana to  review  a  judgment  dismissing  for 
want  of  jurisdiction  a  complaint  in  a  suit 
to  prevent  interference  witn  complainauft 
right  of  property  in  a  mining  claim.  Af» 
firmed, 

Mr.  Louis  Maraliall  argued  the  cause, 
and,  with  Mr.  John  F.  Forbia,  filed  a  brii^ 
for  appellant. 

Mr.  John  J.  MoHatton  aigued  thecanse 
and,  with  Mr.  John  W.  Cotter,  filed  a  brief 
for  appellees. 

For  contentions  oi  counsel  see  their  briefs 

188U.  S. 
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«B  reported  in  Boston  d  M.  Consol.  Copper 
d  S.  Min.  Co,  v.  Montana  Ore  Purchasing  Co. 
ante,  626. 

^B]  *Mr.  JuBtice  Peokliam  ^^ivered  the 
opinion  of  the  court: 

This  case  involves  thc:  name  questions  as 
that  of  the  Boston  d  3f.  ('onsol.  Copper  d 
Silver  Min,  Co.  v,  Montana  Ore  Purchasing 
Oo.  (No.  103  [188  U.  S.  632,  ante,  626,  23 
Sup.  Ct.  Rep.  434]),  the  only  point  of  differ- 
ence hetween  the  two  bein^  that  the  Chile 
Gk>ld  Mining  Company  and  the  other  defend- 
ants herein  are  sued  as  lessees  of  the  Montana 
Ore  Purchasing  CJompany,  they  having,  as 
such  lessees,  attempted  to  interfere  with  the 
complainant's  right  of  property.  The  com- 
plaint was  dismissed  for  want  of  jurisdic- 
tion. 

For  the  reasons  stated  in  the  opinion  in 
^o.  103,  this  deci-ee  is  also  affirmed. 


^. 


PRANCTS  WINSLOW  et  ah,  Appts., 

V. 

XTTMORR  &   OHIO   RAILROAD  COM- 
PANY. 

(See  S.  C.  Reporter's  ed.  046-601.) 


'^jenant — to  renew — satisfied  hi/  one  re- 
^^^eical — trusts — power  of  one  trufitee  to 
execute  lease — ratification — specific  per- 
formance— part  performance — statute  of 
"frauds — injunction  against  dispossession 
*o  pei'mit  condemnation. 

^  covenant  ii)  a  lease  to  renew  at  Its  explra- 
^  Ion  wftb  the  same  covenants  and  privileges 
3E^8  contained  In  the  original  lease  Is  satlslied 
^y  one  renewal  without  the  Insertion  of  an- 
^itlR»r  covenant  to  renew. 

A  valid  lease  of  real  property  containing  a 
<:H>venant  to  renew  cannot  be  made  by  one  of 
^be  trustees  in  whom  tbe  title  to  the  property 
ts  vested,  as  such  an  at  t  Is  of  a  nature  to 
•squire  the  deliberate  discretion  and  Judg- 
ment of  all  the  trustees. 

Recognition  by  all  the  trustees  of  a  lense  for 
live  years  of  a  portion  of  the  realty  included 
In  the  tniRt  estate,  executed  by  one  of  their 
number,  even  assuming  that  It  could  cure  the 
Invalidity  of  such  lense  under  the  statute  of 
Trands,  must  have  been  founded  upon  full 
knowledge  of  all  the  facts,  in  order  to  have 
that  effect. 
*•  The  continued  possession  of  land  by  a  lessee 
after  the  expiration  of  a  Ave  years'  lease 
which  contained  a  cuvenant  to  renew  f()r  a 
like  period,  and  the  payment  and  accrptance 
of  rent  therefor  during  the  period  covered  by 
the  renewal  clause,  nre  not  such  part  per- 
formance as  calls  for  the  specific  performance 
of  a  covenant  to  renew  contained  in  a  lease 
which  purports  to  have  been  executed  in  cora- 
pilan<-e  with  the  renewal  covenant  In  the 
prior  lease,   but   which   is   invalid  under  the 

Note. — Aa  to  when  trustees  cannot  act  acjKi- 
^*itc/|/ — see  note  to  Wilbur  v.  Almy,  !.'{  L.  ed. 
^\   8.  944. 

A»  to  when  a  court  of  equity  icill   interfere 

•^  remove  improper  hnpedimt  nts  and  defects  of 

***ir.    or    to    re.Htrnin    t)rocccdings    at    lair—  s»'.' 

^ote  to  Oavis  v.  Wakelee,  39  L.  ed.   U.  S.   TuS. 
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statute  of  frauds  because  signed  by  oniy  one 
of  the  trustees  In  whom  the  title  to  the  prop- 
erty was  vested. 

5.  The  receipt  of  rent  by  the  beneficiary  in  a 
tmsl,  after  the  expiration  of  n  lease  contain- 
ing a  covenant  to  renew,  in  ignorance  of  tbe 
Invalidity  of  hucli  lease  under  the  statute  of 
frauds,  is  not  suili  part  performance  as  calla 
for  the  siKJciilc  perforuuiDce  of  such  cov- 
enant.— especially  where  her  action  was  un- 
known to  the  trustees,  who  had  substantially 
refused  to  renew  on  the  old  basis,  and  took 
place  while  negoti'itions  were  pending  be- 
tween them  and  tLe  lessee  relative  to  the 
terms  of  a  continued  occupation  of  the  land. 

6.  A  railroad  company  which  enters  upon  th« 
use  and  occupation  of  real  property  under  a 
lease,  with  a  view  to  its  purchase  when  that 
can  properly  be  effected,  and  constructs  a 
portion  of  its  line  thereon,  is  entitled  to  an 
injunction  restraining  Its  lessors  for  a  rea- 
sonable time  from  proceeding  to  dis- 
possess the  company  from  the  land,  In  order 
to  enable  It  to  condemn  such  land  In  proper 
proceedings  for  that  purpose. 

[No.  125.] 

Argued    December   11,   18,.  1902.    Decided 
February  23,  190S. 

APPEAL  from  the  Court  of  Appeals  of 
the  District  of  Columbia  to  review  a 
decree  which  reversed  the  judgment  of  the 
Supreme  Court  of  the  District  dismissing  a 
bill  in  a  suit  to  establish  the  validity  of  a 
lease  and  compel  the  specific  performance  of 
a  contract  to  sell,  and  to  enjoin  further  pro- 
ceedings at  law  to  obtain  possession  of  the 
premises,  and  the  further  prosecution  of  an 
action  to  recover  damage.^  for  its  use  and 
occupation,  and  directed  that  court  to  give 
judgment  for  complainant.  Reversed  and 
remanded  for  further  proceedings. 

See  same  case  below,  18  App.  D.  C.  438. 

Statement  by  Mr.  JiLstice  Peckliain: 

The  court  of  appeals  of  the  District  of 
Columbia,  reversing  the  judgment  of  the  su- 
preme court  of  tne  District  (which  dis- 
mi.sscd  the  bill  of  the  railroad  company) ,  di- 
rected that  court  to  give  judgment  in  favor 
of  the  company,  and  from  the  judgment  of 
the  court  of  appeals  an  appeal  to  this  court 
has  been  taken  by  the  defendants  below. 

The  company  brought  this  suit  to  obtain 
a  judgment  declaring  the  validity  of  an  al- 
leged lease  to  it  for  five  years  from  the  1st 
day  of  August,  1897,  and  to  compel  the  spe- 
cific performance  of  an  alleged  contract  to 
sell  to  it  the  same  land  mentioned  in  the 
lease  and  lying  in  the  city  of  Washington, 
owned  by  the  defendants  as  substituted 
trustees  under  the  will  of  the  late  Cather- 
ine Pearson,  deceased,  and  to  enjoin  the  de- 
fendants from  continuing  proceedings  at 
law  which  they  had  commenced  to  obtain 
possession  of  the  premises,  and  also  to  en- 
join them  from  tlic  prosecution  of  an  action 
to  recover  damages  for  the  use  and  occu pa- 
lion  of  the  land  by  the  railroad  company. 
The  facts  are  as  follows: 

•Catherine  Pearson  in  her  lifetime  owned f 648] 
(  rfain  land,  consisting  of  unimproved  lots 
ill  the  citv  of  Wasliington,  near  the  Balti- 
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more  &  Ohio  Kailroad  Company's  depot,  and 
lying  on  the  line  of  its  Metropolitan  branch 
as  subsequently  constructed  in  that  city. 
After  the  decease  of  Mrs.  Pearson,  and  on 
June  30,  1868,  her  will  was  duly  proved  be- 
fore the  proper  probate  court  in  the  Dis- 
trict. In  it  she  devised  the  premises  to 
trustees  for  the  sole  and  separate  use  of  her 
daughter,  Eliza  W.  Patterson — 

"During  the  term  of  her  natural  life,  and 
M>  that  the  same  shall  not  be  liable  for  the 
debts  or  subject  to  the  'control,  contracts,  or 
engagements  of  her  present  or  any  after- 
taken  husband;  to  permit  her  by  herself,  or 
her  special  attorney  appointed  in  writing, 
to  be  signed  by  her,  to  receive  the  annual 
income  and  profits  of  the  same  for  her  own 
sole  and  separate  use,  her  receipt  or  that  of 
lier  attorney  so  appointed  as  aforesaid  alone 
to  be  an  acquittance  to  the  person  or  per- 
sons charged  with  the  payment  of  such  in- 
come or  any  part  of  the  same,  and  to  the 
extent  only  therein  expressed  to  have  \>cen 
paid ;  and  if  she  pleases  to  occupy,  possess, 
and  use  for  her  own  account,  accommoda- 
tion, and  convenience  and  that  of  her  family 
any  part  of  the  property,  real  and  personal, 
so  hold  for  her  separate  use  and  benefit,  she 
shall  be  allowed  to  do  so;  and  if  at  any 
time  the  said  Eliza  Patterson  shall  in  writ- 
ing, to  be  signed  by  her  in  the  presence  of 
and  to  be  attested  by  a  subscribing  witness, 
desire  the  said  Carlisle  P.  Patterson,  Wil- 
liam H.  Philip,  and  Walter  S.  Cox,  or  the 
survivors  and  survivor  of  them,  to  sell  any 
part  of  the  estate,  real  and  personal,  held 
by  them  for  her  separate  use,  for  the  pur- 
pose of  changing  the  investment  thereof,  it 
shall  be  lawful  for  the  said  named  trustees 
or  the  survivors  or  survivor  of  them  to  sell 
the  same  for  such  purpose  only,  and  to 
transfer  and  convey  the  absolute  estate  in 
fee  therein,  to  the  purchaser  thereof ;  to  re- 
ceive the  proceeds  of  any  and  every  such 
sale  of  the  purchaser,  who  shall  not  be  re- 
quired to  see  to  the  application  thereof;  and 
tx)  invest  the  same  in  such  manner  as  the 
said  Eliza  W.  Patterson  may  require;  and 
such  new  investment  shall  be  held  by  the 
-:iiii  tinstccs  for  the  same  use,  trusts,  and 
[649]  purposes,  and  with  the  *same  powers  and 
.mtliority  of  sale  and  reinvestment,  as  is 
herein  declared  of  and  concerning  tlie  orig- 
inal trust,  subject,  and  separate  estate. 

*'And  after  the  death  of  the  said  Eliza  W. 
Patterson  the  said  named  trustees  and  their 
successors  shall  hold  the  said  trust,  subject, 
and  separate  estate — original  and  subse- 
quently acquired  by  sale  and  reinvestment 
— for  the  use  and  benefit  of  any  child,  or 
children,  of  the  said  Eliza  W.  Patterson, 
and  the  issue  of  any  child  or  children  of  the 
said  Eliza  who  may  die  leaving  issue  in  the 
lifetime  of  the  said  Eliza,  and  such  issue 
sliall  take  the  share  or  portion  of  the  said 
estate  which  their  parent  or  parents  would 
have  taken  had  thev  survived  the  said 
EH/.a.  And  if  the  said  Eliza  W.  Patterson 
shall  die  without  leaving  a  child  or  chil- 
dren, or  issue  of  any  child  or  children,  liv- 
ing at  the  time  of  her  death,  the  said  trus- 
tees and  their  successors  shall  hold  the  said 
trust,  subject,  and  separate  estate  for  mv 
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right  heirs.  And  if  it  shall  happen  that 
either  of  the  said  trustees  shall  die,  or  be- 
come incapable  of  acting,  or  shall  refuse  to 
act  in  the  execution  of  said  trust,  then  and 
in  every  such  ease  the  continuing  trustees 
or  trustee  shall  from  time  to  time  nominate 
some  other  person  or  persons  to  be  approved 
by  the  said  Eliza  W.  Patterson  to  be  trus- 
tee or  trustees  in  the  place  and  stead  of  the 
person  or  persons  so  dying,  or  becoming  in- 
capable or  refusing  to  act,  and  shall  convey 
and  settle  the  said  trust,  subject  and  sepa- 
rate estate  in  such  manner  that  the  same 
sliall  be  legally  vested  in  such  continuing 
trustees  or  trustee,  and  such  person  or  per- 
sons so  named  and  appointed  to  that  oflSoe 
for  the  same  uses,  trusts,  and  purposes,  and 
with  the  same  power  and  authority  of  ad- 
ministration. snl<',  and  reinvestment  as  is 
hereinbefore  declared  of  and  concerning  the 
said  trusts,  subject,  and  estate,  and  the  said 
new  trustee  or  trustees  shall  have  the  same 
power  to  act  in  the  premises  in  conjunction 
with  the  continuing  trustees  or  trustee,  and 
as  survivors  of  them,  as  if  they  had  been 
originally  named  trustee  or  trustees  in  the 
premises  in  this  my  last  will  and  testament. 

"I  do  hereby  nominate  and  appoint  Car- 
lisle P.  Patterson,  William  H.  Philip,  and 
W.  S.  Cox  to  be  the  executors  of  this  my 
last  will  and  testament." 

*In  1872  the  trustees  under  Mrs.  Pearson *bC 
will  leased  to  the  railroad  company  1^  land 
for  five  years,  the  lease  containing  a  priv- 
ilege to  the  railroad  company  to  purcnase 
such  land  during  those  five  years  on  pay- 
ment of  $12,592.  It  also  contained  an  a^^ree- 
nient  to  renew  the  lease  with  the  same  cove- 
nants and  privileges  for  another  term  of 
five  years,  or  until  the  lessors  were  prepared 
to  convey  the  premises  aa  agreed  in  the 
lease  with  a  perfect  title  in  fee  simple. 

From  the  time  of  the  first  lease  in  1872, 
and  under  various  leases  thereafter,  the 
company  occupied  the  land,  constructed 
;  part  of  its  branch  line  thereon,  and  paid 
rent  therefor  up  to  1888.  On  January  30 
of  that  year  a  lease  was  made,  wliich  wai 
signed  by  the  trustees  and  by  the  president 
of  the  railroad  company,  though  not  by  Mrs 
Patterson.  By  the  terms  of  that  lease  the 
premises  were  rented  for  live  years  from 
August  1,  1887,  at  the  same  rent  and  with 
the  same  covenants  as  to  renewal  and  for 
the  sale  of  the  lands  as  contained  in  the  first 
lease  of  1872.  The  compajiy  continued  in 
the  occupation  of  the  premises  under  this 
lease  for  the  five  years  mentioned  therein. 
U  1)011  October  17,  1802,  the  companv  still 
Ix'ing  in  occupation  of  the  land,  anotner  in- 
strument was  executed  in  the  form  of  a 
lease,  signed  by  but  one  of  the  trustees,  and 
purporting  to  lease  the  land  for  five  years 
from  August  1,  1892,  at  the  same  rental  at 
the  lease  of  1888.  and  with  the  same  cove- 
nants to  sell  at  the  same  price  ($12,592), 
and  to  renew  the  lease  for  fiveyears,  as  con- 
tained in  the  lease  of  1888.  This  lease  was 
signed  by  Winslow,  alone,  he  then  being 
one  of  the  substituted  trustees,  but  Jay,  an- 
other of  the  substituted  trustees,  did  not 
sign  it,  and,  so  far  as  appears,  never  saw 
it.     These  two  substituted  trustees  had  been 
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duly  appointed  prior  to  or  in  tlie  year  1883. 
The  former  trustee,  Jndf^e  Cox,  had  re- 
signed in  June,  1892,  and  it  doos  not  appear 
that  his  successor  had  then  boon  appointed. 
The  company  retained  pos.sosrtion  of  the 
property  from  August  1,  1892,  up  to  Au- 
gust 1,  1897,  and  paid  the  amount  of  money 
mentioned  in  the  paoer  of  1892,  being  at 
the  same  rate  tliat  nad  been  paid  since 
1872,  and  as  was  provided  in  the  lease  of 
1888.  About  the  1st  of  August,  1897,  ques- 
tions arose  as  to  tlio  terms  of  future  occu- 
Ipation  of  the  land.  The  trustees  refused  *to 
execute  any  further  lease,  denied  any  obli- 
gation to  renew  it  for  any  term,  and  said 
they  preferred  to  sell,  but  refused  to  do  so 
on  the  old  terms,  the  land  having  in  the 
meantime  largely  appreciated  in  value.  In 
September,  1897,  Mr.  Winslow,  in  a  letter 
to  the  company,  said  they  were  prepared  to 
convey  the  property  with  a  perfect  title,  and 
that  they  also  preferred  to  execute  such  con- 
veyance to  any  renewal  of  the  lease.  The 
company,  however,  prepared  a  lease,  which 
provided  for  again  leasing  the  land  to  it  on 
the  same  terms  for  a  period  of  five  years, 
commencing  on  August  1,  1897,  and  this 
lease  also  contained  a  provision  for  a  re- 
newal for  another  five  years,  or  until  the 
lessors  could  convey  the  premises)  in  fee 
simple  to  the  company.  This  lease  was 
never  signed.  Negotiations  continued  in  re- 
gard  to  the  matter,  the  company  insisting 


fearing  it  might  bo  lost.  1  therefore  return 
it  to  you,  with  the  roqiio^t  that  you  would 
sign  it,  as  you  alwayj^  liave  done  heretofore, 
Cox,  »lay.  &  WiuHlow,  trustoo**.  Judge  Cox 
&  Mr.  Jay  aro  l)oth  hero,  so  that  they  can 
sign  it  at  onco  and  I  can  have  the  money. 
By  giving  prompt  attention  to  this  small 
matter  of  business  yo'i  will  greatly  oblige, 

Kliza  \V.  Patterson. 

The  statement  in  this  letter,  that  Judge 
Cox  could  sign  the  draft  or  order,  was  evi- 
dently a  mistake,  as  his  ro>ig]iation  had 
brrn  accoptod  by  the  court  years  prior  to 
the  date  of  the  U»ttor. 

The  company  afterwards  sent  back  the 
draft,  and,  under  some  arrangomont  be- 
tw«H»n  Mrs.  l*attorson  and  Fisher  &  Co., 
which  it  does  not  appear  was  known  by  the 
truntoos,  but  which  was  consented  to  by  the 
conij)any.  the  same  was  indorsed  "Francis 
\Vinsh>\v,  tnistoo,  by  Thomas  J.  Fisher  & 
Co.,  attorneys,"  and  on  such  indorsement 
the  money  on  tlic  vouclier  was  obtained 
from  the  company  and  received  by  Mrs, 
Patterson. 

On  August  1.  181>S,  the  company  st^nt  a 
draft  or  money  <»rder  for  ^.'177.77,  the 
amount  of  rent  whi<'h  would  have  been  due 
if  there  had  U'cn  a  vali<l  leasi»  in  existence, 
the  draft  iH'ing  sent  to  Mr.  Winslow,  trus- 
tee, which  ho  dcK-lined  to  negotiate,  and  in- 
sisted that  the  rights  of  the  company  had 
it  had  the  right  to  a  renewal  of  the  lease  i  been  terniinatod  by  his  notice  prior  to  and 


by  virtue  of  the  instrument  dated  August  1, 
1892,  while  the  trustees  denied  that  conten- 
tion, and,  though  willing  to  sell,  were  not 
willing  to  do  so  at  the  price  named  in  the 
former  lease,  as  they  said  that  the  value  of 
tjic  land  had  increased  from  $12,592  to  over 
$30,000.  During  these  negotiations  and  dis- 


in  SeptemlKT,  1S!»7,  and  that  since  that 
time  the  company  had  Ikmmi  occupying  the 
pro|)crty  as  tenants  by  sulVi-rance. 

This  voucher,  and  those  which  succeeded 
it.  and  which  wrre  forwardc<l  to  Mr.  Wins- 
low, as  trustee,  and  nnidc  payable  to  his  or- 
der, were  i-etainod  by  him  until  January, 
putes  the  company  retained  possession  of  1900,  when  they  were  returned  to  the  com- 
the  land,  and  on  or  al)Out  February  1,  1808  pnny  an<l  a  check  given  for  the  aggregate 
(the  di-spute  and  the  negotiations  between  j  amount  under  an  agreement  that  its  acccpt- 
Ihe  truster's  and  the  company  being  still  ■  ance  should  Ix*  without  prejudice  to  the 
Unsettled),  in  accordance  with  the  custom  |  rights  of  the  rosjx'ctive  paitiea  and  their 
Which  it  had  followed  during  the  running  ol.ums  relating  to  the  leasing  of  the  lan.l 
cjf  the  various  instruments  since  1872.  of  or  *the  renewal  of  the  lease,  or  to  any  que^l  6631 
paying   the   rent   semi-annually  on   the    1st    tion  or  irmtter  conneetcd  therewith. 

'  "  *  '    *  "  '         The    dispute    l>etwoen    the     ]mrties    con- 

tinued, as  al^io  did  the  negotiations  in   re- 
settlement thereof,    until  some 


days  of  February  and  August  as  it  accrued, 
%t  sent  the  money  that  would  have  l>e<m  duo 
^or  rent  (if  a  lease  were  then  in  oxistonec), 
S  n  the  form  of  a  money  order  payable  to  the 
Order  of  Mr.  Winslow,  trustee  of  Eliza  W. 
Patterson,  and  inclosed  it  in  a  letter  ad- 
dressed to  Mr.  Winslow,  in  care  of  Fisher 
^  Co.,  agents,  who  sent  it  to  Mrs.  Pat  tor - 
^K>n,  as  Mr.  W^inslow  was  then  absent  in 
i^icaragua  as  secretary  of  the  (\inal  Com- 
^^ission.  This  money  order  was  received  by 
HifrH.  Patterson,  who  thereupon  wrote  the 
following  letter,  under  date  of  February  6, 
^898,  to  one  of  the  ofiiccrs  of  tlio  company: 

X>ear  Sir: — 

1   returned   to  you   a   few  days  ago   the 

^raft  which  you  sent  mo  for  the  rent  of  my 

►^"3  property  on  First  street,  •Washington,  by 

^he  railroad  company  of  Balto.  &  Ohio  of 

^377.77.     The  draft  was  made  out  to  Mr. 

Francis  Winslow,  trustee,  and  I  could  not 

draw  it  as  Mr.  Winslow  is  in  Nicaragua, 


gard    to    a 

time  in  March,  1900,  when  Mr.  Winslow, 
Mr.  Jay,  and  the  American  Security  &  Trust 
Company,  the  substituted  trustees,  took  pro- 
ceedings against  the  company  before  a  jus- 
tice of  the  peace  to  obtain  possession  of  the 
promises,  based  upon  a  notice  to  quit,  given 
under  the  statute.  .Judgment  in  favor  of 
the  trustees  was  rendered  in  that  case  by 
default,  and  an  appeal  by  the  company,  as 
provided  for  by  law,  was  prosecuted,  and 
was  undetermined  at  the  time  of  the  com- 
mencement of  this  suit.  On  August  15, 
1?>00.  the  substituted  trustees  also  com- 
menced an  action  again.st  the  company 
for  the  use  and  occupation  of  the  prem- 
ises from  August  1.  1897.  to  April  10.  1900, 
claiming  $«..'>00.  with  interest  from  the 
last-named  date.  Soon  thereafter  the  com- 
pany conmionced  this  suit  asking  for  a  judg- 
ment that  the  company  was  entitled  to  a 
and  1  could  not  send  it  so  far  away  to  him,  lease  from  August  1,  i897,  for  five  years, 
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and  also  for  a  juilgintnt  for  apcciflc  per-  412:  Cair  v.  KllUim.  20  Wend.  178;  Ouii- 
foniiaiiPC  of  the  cotilraet  to  sell,  and  ob-  Hiiiiiliiim  v.  Fallrr.  m  Mass.  248;  Banker 
tniiu'd  iin  iiijiiiictmii  restraining  the  proae-  v,  iirakrr,  »  AUh.  X.  ('.  ■Ill;  Hyoiit  v.  .Veio 
rntion  of  l)oll>  of  Uie  |noceediiigs  above  msn  I'.wA-.  105  N.  V,  l.i:i,  1 1  X.  K,  :tOn ;  ThvIot, 
tinned.  I-and.  &  T.  G  ^•'>3. 

Tlio  tvin!  cniiit  1^"1d  thnt  tlic^re  bad  been  'Dm  nnautborizci!  iiirltisioii  in  thn  Itawa 
no  vnJid  t'oiihatt  for  a  sale,  ittiil  tbat  tliprc  of  Oi'tobt-r  IT,  14I1*i.  n(  tlie  eoveiuuit  for  re- 
was-  tlicii  no  valid  le.Te  in  pxistnnc-c  xiidi  iis  lu-uul,  wlistcvcr  iiiinlil,  have  been  it<  eSoct 
was  rpqniriHi  to  U'  proved  btfoie  a  court  of  had  the  lease  Iwen  eMtoiited  by  all  the  tnu- 
iNjiiity  would  decree  apcciflc  iwrforniancc.  u-n_  wss  n  mere  nullity  because  signed  bf 
Till-  wiiirt  exprc^ied  no  opinion  na  to  the  only  one  ot  the  tru^-ttes,  entirely  apart  from 
elfii't  of  coiitiniiL'd  0'-i;npatio]i  after  the  ex-  any  question  of  pinver  under  the  will, 
piration  of  any  Ira-  unilei-  tlip  fiii'tM  in  the  Hinctair  v.  JucktoH  i-x  dem.  Field,  8  (>>w. 
,:.»ii  nith  refiiiiKP  lo  the  amount  of  thn  r>4;[;  Hiilyrleg  v.  Johimon,  11  »«rb.  5^7; 
u'lital  to  U'  |Kiid.  Tiiiit  was  a  matter  which  uijl,  TrmU'CS,  Sd  Am.  ed.  446,  *p.  SOA;  i*- 
il  was  bild  eoiild  be  dvtei mined  on  the  law  (rode  v,  Ticnmin,  2  Md.  Ch.  474. 
Hide  of  the  court.  A  decree  was  thciefore  Even  if  the  complainant  were  vesUtd  wiUi 
entered  di-mi--iity;  the  Ull  and  dis^ilving  the  riylil  to  condemn  the  Uini  under  tlie 
th,-  ijijumiioii  wlii.b  had  been  granfwl.  exon-isc  of   the  power   of  eminent  donntin. 

The  tonrt  of  iii>|.:iU  roverned  the  iudg-  a„.j  Umt  f„rt  liad  been  piwud  in  Uie  raiiM, 
meut  of  the  trial  inurt  nud  remanded  the  j,,  ,.„|,|,i  „„i.  h^,.,.  ni„j|cd  liira,  beeau*-  it 
ea^*.  iin<i  in  it«  oiiinion  it  was  stluteil  as  tol-  i^  „„t  ni.ide  a  j-iound  of  the  relief  AOUght, 
Iou'h:  or  i-icn  :illudcd  to  in  the  pl«)dings. 

■In  view  of  whi't  h;is  been  «iiU,  we  are  K'jrhUr  v.  Jlt.ick  Ithcr  Falla  Iron  Co.  2 
of  opinion  fl.al,  iin.h'r  the  provision-;  of  Bhi.'k.  Tl.^..  17  I.~  wl.  3311;  Oio«ftofr  v.  .Vem- 
the  lease  of  1S!12,  eM-i'Mlcd  by  rram;i->  W  lU''-  ,„„„_  oj  \Va1l.  481,  22  L.  ed.  471;  Fnnlt'r  y. 
low.  tru-1...-.  for  .mil  on  Ivbalf  of  lie  life  ,;,„,,(,„,/  |  n\„^y_  sou,  17  L.  ect.  228:  Har- 
teiuint.  .Mrn.  Mlim  U.  I'atl.'rsoi..  tlic  up-  ,.;,.,„  ^.  \  ^^„„  ,,  ,,^,  433^  „  l  „i.  -J(|1; 
r654]|<clla«t  was  .ind  i«  enlitlcd  to  one  'ren.-^ii!  ,,.,^,.,.  ^.  ,.„,,..,._  ].-,  ||,„v.  42.  U  L.  .-d.  5!«; 
01  sncli  h-a-*  l..r  the  ten.,  of  riveyc..i^froni  I  ,;,  ,^„„,,,^  ,.  .s7„,.t,„„,  no  U.  S.  254.  35 
and  after  the  Isl  day  of  August  181)7.  upon  ,  ,,  ^,.^  n  ^  (.^  ^^  -;.,  j/„„rf„^  y. 
the  ternwaiidcoiidiiiiinsof  said  len^.  J.-.IO    ,.,,;,   .,j  ^    j   j   ij,g  ' 

the  renU  to  U-  i«iid  therefor,  and  that  dur-  .^■^^^,  iiniwr  to  sell,  biimr  u  inert-  |H>w«r 
ins  the  .flntiiinaiice  of  such  term  no  -uit  („^  „  ,1,,,),^,,  ,,„r,„„p.  ^.i-t  he  .-x,-. iil.sl  in 
for   the  dispo»«-«ion  of  the  app-lh.nt   c^in    j,„  ,.^,   i„   ^^y■^,.^   (.„„f,„.,i,ity    with   the 

be  inaintaim^l.  We  aw  also  of  opinion  that,   i^.,.,^^^  ,',f  ^(„.  „,iii  p,-m,ti„„  ji 
for  the  time  »iib«-qucnt  to  tla-  dclcvmina-        ,.^_,,,,^  ^.  .,„,.j„„   (50  yy^f   4;,^    Kirho'iliKm 
t,on  o    s;.id  r..ii,-wal  lea-<e  for  whuh  the  «p  ,..,„„j;,.,.   7  (j^^j-,  m,0:  K«,„„.  v.  /*i. ,-ir.. 

prllant  shall  ie.|iiiie  tlu!  use  iiii.l  f»-.i.p:.-  ^,,  ^-  ^.  |.„., .  ^^-j^  ^.  |_„,^,.,,„^,.  1.,  (.„„ 
tion  Of  said  laml,  the  appellant  is  enlillcd.  gl..;  )j„;.,„  ,.7  ^^^^  j\  j;  y.  mi 
..n,l  It  I*  it^  duty,  to  acquiTo  the  r.plil  10,  .,^^^  ^,^^  iiKKiuitv  and  bielt  of  umtiial- 
«mli  ii-r  aiul  ociupalioii,  uii<ler  ttie  e\.em«  .  .  ^  ^|^^^  aKreenicitt  U  a  hiir  to 
of  the  ,,.Jit  Of  eminent  domain  eo.fer.ed  .  J  ...f,,,.,,,,,^.^ l,y  „  %^^  f„,  «,^.i„c  p,,. 
iipi.i'  It  by  th."  ,i.t  of  ConRreiis.  by  the  ""if,,,,,,,.,,,,.,, 
eertiiiiinieiit  of  the  value  of  mieh  uie  and  |  " 
oiTH[jation.  and  pavineiit  to  the  owners  of  i 
the  IJiil  of  the  jn>t  eompmsiition  so  fo  Ik- ' 
i.*rt.'rtain.-l.  And  the  bill  ot  complaint  ii: 
Ibi-  cansi  may  lie  retained  for  the  purpo^' 
of  .'i.h  :iMvit:iinna'nt  ot  value  and  ju-l 
,..|irp,-a-iilion.  It  follows  that  the  d.i-l.-e  of 
the  MiMeinei-nnrt  of  the  District  of  Cnluiii- 
bia  lii— iiliiii):  Hie  iiLiiinetion  graiiteil  in 
ll,i.  call-.-   ;.iiil    di.ini^iiiK   the  bill  of  coia- 

I'bat"  lhr'")':^.i-i>    "ill    !«■     rcmaiaU-d    lo '  that 

.ourt.  with  dir.rlii.ii>.  to  vaeate  said  detr.e.  ^_^    __  ^ 

to  rc-loie  tbr-  iiijuiielm.1  ami  iiiake  U^  ■'i/."'.V, ...   George   E.   RMiamoix   and   IL. 

perp'tuaK  ..nd     "',/'" 'l/J^'V'^'"/  7,;,,,^^^^  J.   Colbert  nrpi"d   the  cause  and   filed  m 

pii»"e<iiu?<  .1     Tn.>         J      ■  ■     .   '      ':,]<J;j  iiiiif  for  appellee; 

eorai-iR  to  la»   ana  '"  ' '  '''"V      -.k   \ ',  '  11  Win-Iow  was  elearlv  the  agent  of  the  othW 

opimon:  and  H  >^  so  oidc.l.       [lb  App.  D.  ^^^^^^^^^  ^^_^  ^  ^^  ^^^^    Patterson  herself  in  tb« 

*■-  ■'■'*'-l  evceiitiun  of  ihc  lea'ie  ot   18!)2,  and  hia  Ut 

Mr.   William   G.   JohuHon   aipa-d   Iho  lumncl  lliem  all                     ,     .  ™_    , 

cm-.'    nut  filed  -i  brief    i-r  ■ipiH'lbinl-:  Tilfaiiv  &  liullurd,  Trust*  &  Tnist«eB,  pp. 

'   ,  ...'..... I,.'.  „  ^ -.i'.i,...<  ,i„i  aiMiniiii  •■.:lli   '.I   ar.,.;   /.>  pni fo  Righy,   19   Ve».   Jl. 

rht  to  but  4ll:i:   Siii.l'iir  v.  joctnoH   ex  dem.  Field,  I 

,,,„.   „  ,,  Km.  .-.IS:   Woirrt  V,  Scegcr,  8  Watts    ft   & 

Hi  I-  V     sVi'ipi.r    ■'   P    Wirn    I'llr    Tiil-  •'2-1:    Milml  V.  Amniciin  Hard  Rubber  09. 

t„.L  \     Kooii  '  ■'    r.r'o*'c    C    llitl;    »■>-■    v.  :!:i  liarb.  .-.70:   h.-gptlt  r.  Ruiiler,  19  N.  T. 

/'„/       -;  y..<'.n    -ri    i:i'hi>->  ^-.  Ilu..trr.  0  iir,;  .lf,~.(.-,irny.  ('«.T,  L.  R.  flKq.  200. 

.Ii-liii^    Ch    216  ■ '  I'iymt   v    .l/u-M>n,   1   I'^i^N  Actions  nnauthoriicd  when  performed  to 
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A  single  tiu&t^e  in  rcsjxi-t  to  the  trust  es- 
tate may  be  subsequently  nititied  and  val- 
idated, either  in  writin<(  or  in  paiSj  by  his 
cotruartce. 

Hovcard  F.  ins.  Co.  v.  Chase,  5  Wall.  512, 
18  L.  ed.  52G;  BUinchard  v.  llVn/f,  28  Me. 
59,  48  Ani.  Dec.  474;  MrsxiCna  v.  Cariy  L. 
R.  9  Eq.  2(30. 

The  occupation  of  this  hind  by  the  appel- 
l^  with   its  metropolitan  branch   is  not  a 
question   between   the   paKie-s    to  this   suit 
only,  but  it  is  a  question  in  which  the  pub- 
[  He  has  even   a   larger   inU^rest  than   either 

'  of  the  parties. 

Joy  V.  tit.  Louis,  lliS  U.  S.  47,  34  L.  ed. 
858,  11  Sup.  Ot  Kep.  243. 

Courts  will  give  the  charter  such  a  con- 
struction as   is   necessary   to  effectuate  all 
the  powers,  privileges,  aiul  ininiuuitieA  con- 
ferred by   it,  and  to  carry  into   full  effect 
its   purposes  and  objects.     It  is   upon  this 
principle  that  it  is  held  that  a  chai*ter  au- 
thorizing the  construction  of  a  railroad  from 
one  point  to  another  carries  with  it  author- 
*^y  6)  take  lands  necessary  for  that  purpose, 
although    .Miich    authority    is    not   expressly 

1  Wood,  Railroads,  2d  ed.  p.  14. 
Although   the  ])Ower  of  eminent  domain 
'^^^y  not  have  be«»n  expressly  delegate<l  to  a 
P^'^poration.  yet  if  the  enterprise  which   it 
f?    organized  to  eondnr.4.  ap|M'ars,    from   its 
^^^Her  and   the  circumstances  of  the  case, 
.^^  ^  of  a  public  nature,  the  power  is  deemed 
^^   ^lave  bti»n  grantetl  by  implication. 
^  Beach,  Priv.  Corj).  p.  654. 

^      Adr.  Justice  Peokham,  after  making  the 
^^^^oing  statement  of  facts,  delivered  the 

Pinion  of  the  court: 

^^     ^t  is  quite  plain  that  a  lease  containing 

^^  ^^ovenant  to  renew  at  its  expiration  with 

— ^^;^^ilar   covenants,    terms,     and    conditions 

^5^^tained  in  the  original  lease  is  fully  car- 

^?^N1  out  by  one  renewal  without  the  inser- 

,^^5^n  of  another  covenant  to  renew.     Other- 

^J*^^5«  a  perpetuity  is  provided  for.     Piggot 

^  Vi'     Vinson    (1829)    1   Paige.  412;   Carr  v.  El- 

\!^on  (1838)  20  Wend.  178;  •Syma  v.  New 

^^>rk    (1887)    105  N.  Y.  153,  11  N.  K.  369; 

^"^finingham  v.  Fattee  (1868)  99  Mass.  248; 

"■-^ylor,  Landl.  A  T.  8th  ed.  §§  333,  334. 

iVom  the  ordinary  covenant  to  renew,  a 

JBj^rpetuity  will  not  be  regarded  as  created. 

^|Kere  must  be  some  peculiar  and  plain  lan- 

^^age   before  it  will  be  assumed  that  the 

^^j^i€»9  intended  to  create  it. 

1      There  is  no  question  of  the  validity  of  the 

*^^9e  of  1888.     It  was  for  five  years  from 

^^e  Ist  of  August  of  the  year  1887,  with  a 

^^venant    of    renewal,    and    that    covenant 

^*f)ii]d  have  been  satisfied  by  giving  a  lease 

*^   1892  for  five  years,  up  to  August,  1897, 

^^ithout  any  covenant  therein  for  a  further 

^*^newal.     In  fact,  however,   the   lease  was 

^^t    legally   renewed   in    1892,   because   the 

P^per  of  that  year  was  signed  by  one  trus- 

^-^e  only.     In  our  opinion  his  signature  did 

^ot   make  a  valid  lease.     It    required    the 

•signatures  of  all  the  trustees.     A  deed  of 

*^nd  executed  by  one  trustee  does  not  con- 

V^<PT   Ilia  share  as  in  the    case  of    ordinary 

^88  V.  8. 


joint  tenants.  So,  where  a  deed  of  land  was 
executed  by  two  out  of  three  trustees,  the 
burden  is  upon  the  purchaser  to  prove  the 
third  trustee  was  dead.  1  Perry,  Tr,  2d 
od.  Mil ;  2  Perry,  Tr.  §§  499,  502;  2  Storv, 
Eq.  Jur.  12th  ed.  §  1280;  Brennan  v.  WiU- 
son,  71  N.  Y.  502-507. 

The  authorities  cited  by  the  counsel  for 
the  company,  to  the  effect  that  one  of  several 
trustees  may,  when  so  authorized  by  his  as- 
sociates, act  with  regard  to  the  execution  of 
some  portions  of  the  trust,  as  their  agent, 
and  that  when  not  previously  so  authorized 
a  subsequent  ratification  of  his  act  by  his 
associates  may  bind  them  all,  do  not  em- 
brace the  facts  in  this  case.  There  is  no 
evidence  of  any  authority  to  one  trusts  to 
sign  a  lease.  The  gianting  of  a  lease  wan 
an  important  and  material  act  in  the  way 
of  carrying  out  the  trust  under  the  will,  re- 
quiring an  exercise  of  the  judgment  and  dis- 
cretion of  all  the  trustees.  It  was  therefore 
necessary  for  them  all  to  act  in  order  to 
make  a  valid  instrument. 

That  one  of  several  trustees  can  be  in- 
trusted by  his  associates  with  the  transac- 
tion of  the  business  of  the  trust  may  be, 
under  certain  circumstances,  conceded,  but 
those  circuuistances  will  not  justify  the  do- 
ing of  an  act  by  one  trustee  on  •his  own  re-[656J 
sponsibilit}'  which  is  of  a  nature  to  require 
the  deliberate  discretion  and  judgment  of 
all  the  trustees.  In  the  case  of  a  lease  of 
pioperty,  such  iis  is  presented  herein,  the 
signatures  of  all  are  necessary  to  the  valid- 
ity of  the  paper. 

The  case  cited  of  Howard  F.  Ins.  Co.  v. 
Chase,  5  Wall.  509,  18  L.  ed.  524,  relates  to 
an  insurance  ellected  by  one  of  several  tru»> 
tecs,  and  the  question  was  whether  the  pol- 
icy covered  the  individual  interest  of  the 
person  taking  out  the  insurance  or  his  in- 
terest a.s  a  trustee;  if  the  former  it  was 
void  because  he  had  no  interest  as  an  indi- 
vidual, and  the  policy  was  therefore  one  in 
tiie  nature  of  a  wager.  The  court  in  the 
course  of  the  opinion  remarked: 

*'It  is  true  that  in  the  administration  of 
the  trust,  where  there  is  more  than  one 
trustee,  all  must  concur,  but  the  entire  body 
can  direct  one  of  their  number  to  transact 
business,  which  it  may  be  inconvenient  for 
the  others  to  perform,  and  the  acts  of  the 
one  thus  authorized  are  the  acts  of  all,  and 
binding  on  all.  The  trustee  thus  acting  is 
to  be  considered  the  agent  of  all  the  trus- 
tees, and  not  as  an  individual  trustee.  If, 
within  the  scope  of  his  agency,  he  procures 
an  insurance,  it  is  for  the  other  ti'ustees,  as 
well  as  himself.  If  he  does  it  without  au- 
thority, still  it  18  a  valid  contract,  which 
the  underwiiter  cannot  dispute,  if  his  co- 
trustees subsequently  ratify  it.  In  fact,  so 
liberal  is  the  rule  on  this  subject,  that 
where  a  part  owner  of  property  effects  an 
insurance  for  himself  and  others,  without 
previous  authority,  the  act  is  sufficiently 
ratified,  where  suit  is  brought  on  the  poli<7 
in  their  names." 

The  facts  in  this  case  do  not  bring  it 
within  the  principle  mentioned,  and  it  is 
clear  that  to    render    tha  le&fle   OT\%vQ»33n 
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valid  it  must  have  been  signed  by  all  the 
trustees.  Without  it  the  instrument  as  a 
lease  for  five  years  was  void  under  the  stat- 
ute of  frauds.     D.  C.  Comp.  Stat.  231,  §  4. 

It  is  contended  that  tlie  act  of  one  of  the 
trustees  in  signing  the  lease  was  subse- 
quently rati  flea  by  the  other  by  a  recogni- 
tion of  its  existence  by  long  continued  si- 
lence, if  not  by  an  express  ratification.  But 
an  express  ratification  would  consist  of  the 
signature  of  the  other  trustee  to  the  paper, 
and  of  that  there  is  no  pretense.  A  ratifi- 
cation of  an  invalid  instrument  of  this  na- 
ture by  recognition,  we  do  not  understand. 
[657]The  instrument  *was  void  under  the  statute 
of  frauds,  because  of  the  lack  of  those  sig- 
natures which  could  alone  render  it  valid  as 
a  lease  for  five  years.  Recognition  could 
not  take  the  place  of  the  absent  signature. 
Whether  the  conduct  of  the  trustees,  or  of 
Mrs.  Patterson,  amounted  to  such  a  part 
performance  of  an  invalid  contract  a^  would 
take  the  place  of  the  otherwise  necessary 
signatures  is  another  question.  It  is  difii- 
ciut  to  see  how  there  could  be  any  technical 
ratification  of  this  instrument  without  a 
signing  thereof  by  the  other  trustee. 

But,  assiuning  that  something  in  the  na- 
ture of  a  ratification  might  be  based  upon 
subsequent  recognition,  yet  such  recognition 
or  ratification  must  be  shown  to  have  been 
founded  upon  a  full  knowledge  of  all  the 
facts.  There  is  no  evidence  of  that  kind  in 
the  case;  none  that  the  other  trustee  even 
knew  of  the  existence  either  of  the  written 
paper  of  1892  or  that  it  contained  a  cove- 
nant to  renew  at  all  for  any  time.  The 
possession  by  the  company  and  the  payment 
of  rent  were  provided  for  by  the  covenant 
to  renew  contained  in  the  lease  of  1888,  and 
hence  there  was  a  justification  for  that  pos- 
session and  for  the  payment  of  the  money, 
which  was  entirely  compatible  with  the  non- 
existence of  any  written  lease  from  1892,  or 
of  any  covenant  to  again  renew  for  five 
years  from  August  1,  1897.  This  possession 
and  payment  cannot,  therefore,  be  used  as 
a  basis  for  the  presumption  of  knowledge 
on  the  part  of  the  trustee  of  the  existence 
of  the  so-Called  lease  of  1892  or  of  the  cove- 
nant contained  therein. 

Regarding  the  asserted  part  p^erformance 
of  the  alleged  contract  of  lease  in  1892,  or 
of  the  covenant  contained  in  that  lease,  we 
think  there  was  none  such  as  to  justify  the 
contention  that  the  covenant  to  renew  in 
1897  for  five  years  was  thereby  so  far  ren- 
dered valid  as  to  call  for  its  recognition  and 
enforcement.  In  this  case  there  was  reason, 
as  we  have  said,  without  reference  to  any 
assumed  part  performance  of,  and  aside 
from  the  allegea  covenants  in  the  paper  of 
1892,  for  the  possession  by  the  company  and 
for  the  taking  of  the  rent  of  the  land  bv  the 
trustees  up  to  1897.  This  reason  was  based 
upon  the  obligation  which  existed  under  the 
valid  lease  of  1888.  The  remaining  in  pos- 
so«5^ion  from  1802  to  1897  and  the  payment 
[658]of  the  money  *need  not,  therefore,  be  referred 
l(»  iis  a  part  performance  of  the  invalid  con- 
tract of  lease  and  renewal  contained  in  the 
paper  of  1802.  Without  any  reference  to 
paper  of  that  obiuraeier,  possession  and 
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payment  of  rent  were  proper,  and  amoontsd 
to  nothinff  more  than  an  acknowledffniBiii 
of  the  obligations  provided  for  in  tSe  te 
fore-mentioned  lease  of  1888. 

Acts  of  part  performance  which  will  tain 
a  case  out  of  the  statute  must  be  refermbli 
solely  to  the  contract.  WiUiama  v.  Morri» 
95  U.  S.  444,  457,  24  L.  ed.  360,  362;  PkU 
lip8  v.  Thompson,  1  Johns.  Ch.  131;  Byrm 
V.  Romaine,  2  Edw.  Ch.  445;  Jervia  T 
Smith,  Hoffm.  Ch.  470;  Lord  v.  Undar 
dunck,  1  Sandf.  Ch.  46;  Wolfe  v.  Fro9t,  4 
Sardf.  Ch.  72. 

And  again,  specific  performance  of  a  Tok 
contract  will  not  be  decreed  because  of  pui 
performance,  unless  fraud  and  injustioi 
would  be  done  if  the  contract  were  held  fa 
operative.  Purcell  v.  Miner,  4  Wall.  61S 
;iub  nom,  Purcell  v.  Coleman,  18  L.  ed.  4S6; 
Williams  v.  Morris,  05  U.  S.  444,  24  L.  ad 
3(50.     Such  would  not  be  the  result  hers. 

Nor  can  the  receipt  of  rent  in  Februuy 
1898,  by  Mrs.  Patterson,  under  the  cireiim< 
stances  detailed  in  the  foregoing  statemenf 
of  facts,  amount  to  such  part  perfi 
of  the  invalid  covenant  to  renew  as  to 
thori/e  its  enforcement.  Neither  trustee 
ceived  tlie  rent.  The  signing  of  the  name  ei 
Mr.  Winslow,  one  of  the  trustees^  on  thi 
back  of  the  draft  from  the  company  in  Kb- 
ruai-y,  1898,  was  without  the  knowledge  oi 
or  authority  from  such  trustee,  elthonii^ 
the  indorsement  was  made  in  perfect  goo^ 
faith  by  Fi  slier  &  Co.,  and  the  mon^  wu 
paid  to  and  received  by  Mrs.  Patteraoo 
That  signing  was  not  a  part  performaiMe  o 
tlie  contract  of  lease  on  the  part  of  the  trns 
teos  or  either  of  them. 

Mr.  Winslow  was  at  this  time  ebaeiit  ii 
Nicaragua.  There  is  no  proof  in  the  tarn 
that  Mrs.  Patterson  knew  there  wms  m 
valid  covenant  in  existence  for  the  grantllii 
of  a  further  five-year  lease  from  August  1 
1897.  Her  receipt  of  the  money  asoenefl 
ciary  under  the  will  of  her  mother  wouk 
not  bind  the  trustees  to  renew  a  lease  m 
der  an  invalid  covenant  to  do  so,  or  operati 
as  a  part  performance  of  that  invalid  eovt- 
nant.  Especially  would  this  be  so  wbeis, 
as  in  this  case,  there  had  for  months  er 
ever  since  August  1,  1897,  been  a  substan- 
tial refusal  *by  the  trustees  to  renew  on  the 
old  basis  or  to  sell  at  the  old  price,  sad 
negotiations  were  still  in  progress  betwesB 
the  trustees  and  the  company  relative  to  tkc 
terms  of  a  continued  occupation  of  tlM 
lands.  Tlie  trustees  and  the  company  «m 
alone  the  parties  who  could  agree  upon  s 
lease,  and  while  negotiations  were  peiidiB| 
on  the  subject,  the  receipt,  unknown  at  tlM 
time  to  the  trustees,  of  the  money  bv  Ifra 
Patterson,  as  state<i,  could  not  be  equiv«]eHl 
to  a  part  performance  by  the  trustese,  m 
either  of  them,  of  an  alleged  covenant  to  le- 
new  contained  in  the  pa{)er  of  1802,  the  Tra* 
lidity  of  which  was  at  the  same  time  di» 
nied. 

Subsequently  when  drafts  were  received 
by  the  trustees  they  were  not  cashed,  aad 
when  they  wore  finally  paid  it  was  under  s 
specific  agi-cH.>n)ent  that  the  payment  shoaU 
not  in  any  way  affect  the  situation  between 
the    parties.    Hence    the   receipt    of   tbsss 
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drafts  conBtituted  no  part  performance  upon 
which  to  hase  the  recognition  of  the  cove- 
nant to  renew  from  Au^st  1,  1807,  which 
was  reijudiated  as  invalid  b^  the  trustees 
and  which  was  in  fact  invalid. 

Upon  the  question  of  the  alleged  contract 
to  sell,  after  carefully  examining  all  the 
facts,  we  agree  with  the  court  of  appeals  in 
holding:  that  the  company  was  not  entitled 
to  a  £cree  for  the  specific  performance  of 
that  allesed  contract,  and,  tliorcfore,  specific 
relief  of  that  nature  should  be  denied.  Un- 
der the  terms  of  the  will  it  is  plain  the  trus- 
tees had  no  general  and  absolute  power  of 
sale,  and  the  conditions  upon  which  it  could 
be  exercised  did  not  exist. 

Rmurding  the  other  relief,  we  are  of  opin- 
ion tnat  the  portion  of  the  injunction  pro- 
liibiting  the  further  prosecution  of  the 
trustees'  action  to  recover  the  rental  value 
of  the  land  occupied  by  the  company  from 
Auffust  1,  1807,  up  to  the  time  mentioned 
in  the  complaint  in  that  action,  should  be 
dissolved. 

As  to  that  part  of  the  injunction  which 
prohibits  the  further  prosecution  of  the  pro- 
oe^ings   to  recover   the   possession  of  the 
land  there  is  more  to  be  said.     We  a^ee 
with  the  court  of  appeals  upon  the  subject 
of  ousting  the  company  from  such  posses- 
sion.    That  court  held    that    the    evidence 
showed  the  company  entered  upon  the  use 
^  I3*nd  occupation  of  the  property  •in  contro- 
versy witn  a  view  to  its  purchase  when  it 
could  properly  be  effected.    It  was  under- 
stood l^  all  the  parties  what  the  character 
of  the  use  and  occupation  of  the  land  by 
the  company  was   intended    to   be.     Subse- 
<iuently   to  its  obtaining  possession  of  the 
'^nd   in   1872    the    railroad    company    con- 
^ructed  what  is  known  as  its  Metropolitan 
^anchy  part  of  a  highway  between  Wash- 
'^i^^n   city,  the  adjoining  states  and  the 
^est.     This  highway  is  not  a  merely  private 
Enterprise,  nor  a  matter  of  purely  private 
^(>ncern.     It  is  a  public    road,    constructed 
'or    public  purposes,  under  the  sanction  of 
^lie    public  autnority,  and   over  which   the 
^Xiblic    bave    rights   which    cannot   be    per- 
^^itted    to    be    obstructed,    much    less    de- 
^^royed,    either   by   the   company   itself,   to 
^^hich  the  franchise  has  been  granted  as  a 
t^^blic  trust  to  construct  and  operate  this 
^oad.,    or   by   antagonistic   parties  claiming 
^^e  ownership  of  the  land  upon  which  it  has 
Vfcu^n    permitted  to  enter   without  previous 
^Qtyment  therefor,  or  as  the  result  of  any 
^riva^te    controversy   between   the    railroad 
^H>inpany   and   such   parties.     The  company 
^      Lving  entered  Yyy  the  license  of  the  lessors, 
action  at  law  for  the  dispossession  of  the 
company  cannot  be  maintained  if 
^lie   company  is  willing  to  make  compensa- 
'^aon   for  its  use  and  occupation  of  the  land. 
Xbese  views  of  the  court  of  appeals  we 
^^ncur  in,  but  we  do  not  say  that  the  com- 
t^ijtny   can  take  proceedings  in  this  suit  to 
^dondemn  the  land.    The  proceeding  to  con- 
demn is  otherwise  provided  for  by  law,  and, 
although   the   appellants  contend   that   the 
oompany  has  no  power  under  the  law  to  do 
%o»  "we  are  of  opinion  that  by  virtue  of  the 
Various  acts  passed  relative  to  the  company, 
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it  has  such  power  in  this  city  with  reference 
to  this  lana.  The  court  ought  to  keep  in 
force  for  a  reasonable  time,  say  six  months, 
that  portion  of  the  injunction  prohibitiiw 
the  trustees  from  continuing  their  proceed- 
ing to  dispossess  the  company  from  the 
land,  in  order  to  enable  it  to  condemn  such 
land  in  proper  proceedings  for  that  pur- 
pose, which  cannot  be  taken  in  the  present 
suit.  If  more  time  is  needed,  the  trial 
court  may,  upon  application,  after  notice, 
extend  the  time  as  to  it  may  seem  reason- 
ably necessary.  If  no  proceedings  to  con- 
demn are  taken  within  six  months  from  the 
issuing  of  the  'mandate  from  this  court  to  [661 J 
the  court  below,  then  the  injunction  should 
be  wholly  dissolved. 

Our  judgment,  therefore,  will  be  to  re- 
verse the  judgment  of  the  court  of  appeals 
of  the  District  of  Columbia,  with  directions 
to  remand  the  case  to  the  supreme  court  of 
the  District,  with  directions  to  that  court 
to  refuse  specific  performance  of  the  alleged 
contract  to  sell  the  land,  and  to  deny  en- 
forcement of  any  alleged  covenant  to  lease 
the  same  from  August  1,  1897,  and  also  to 
dissolve  that  portion  of  the  injunction  en- 
joining the  trustees  from  prosecuting  their 
suit  to  recover  the  rental  value  of  the  land 
from  August  1,  1897,  and  to  retain  that 
portion  which  enjoins  further  action  on  the 
part  of  the  trustees  to  oust  the  company 
From  the  land,  for  six  months  from  the  date 
of  the  mandate  of  this  court,  and  for  fur- 
ther time,  if  the  supreme  court  of  the  Dis- 
trict shall  be  of  opinion  that  it  is  proper. 
If  no  proceedings  are  taken  to  condemn  the 
land  within  six  months,  then  the  injunction 
shall  be  dissolved.  When  the  condemnation 
proceedings  are  concluded,  or  if  not  taken 
within  the  time  stated,  then,  at  the  end  of 
that  time,  application  may  be  made  to  the 
trial  court,  and  such  judgment  then  entered 
as  shall  be  consistent. with  this  opinion,  and 
with  such  provision  in  regard  to  costs  in- 
curred, sul>sequent  to  the  mandate  from 
this  court,  as  shall  to  that  court  seem  prop- 
er. 

Reversed  and  remanded,  with  directiona 
to  reverse  the  decree  below  and  remand  the 
case  for  further  proceedings  in  conformity 
to  this  opinion. 


•BOARD  OF  DIRECTORS  OP  THE  CHI-  \M% 
CAGO  THEOLOGICAL  SEMINARY,  Plff, 
in  Err., 

V. 

1>E0PLE  OF  THE  STATE  OF  ILLINOIS 
ex  rel.  SAMUEL  B.  RAYMOND,  Countv 
Treasurer  and  ex  officio  Collector  of  Cook 
County,  Illinois. 

(See  S.  C.  Reporter's  ed.  662-681.) 

Taxation — contract  exemption — construction 
by  state  court  foUouyd  when  not  ohviwLM- 
ly  erroneous. 

The   decision   of  a  state  court   that  a  charter 
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valid  it  must  have  been  signed  by  all  the 
trustees.  Without  it  the  instrument  as  a 
lease  for  five  years  was  void  under  the  stat- 
ute of  frauds.  D.  C.  Comp.  Stat.  231,  §  4. 
It  is  contended  that  the  act  of  one  of  the 
trustees  in  signing  the  lease  was  subse- 
quently ratified  by  the  other  by  a  recogni- 
tion of  its  existence  by  long  continued  si- 
lence, if  not  by  an  express  ratification.  But 
an  express  ratification  would  consist  of  the 
signature  of  the  other  trustee  to  the  paper, 
and  of  that  there  is  no  pretense.  A  ratifi- 
cation of  an  invalid  instrument  of  this  na- 
ture by  recognition,  we  do  not  understand. 

657]The  instrument  *was  void  under  the  statute 
of  frauds,  because  of  the  lack  of  those  sig- 
natures which  could  alone  render  it  valid  as 
a  lease  for  five  years.  Recognition  could 
not  take  the  place  of  the  absent  signature. 
Whether  the  conduct  of  the  trustees,  or  of 
Mrs.  Patterson,  amounted  to  such  a  part 
performance  of  an  invalid  contract  a?  would 
take  the  place  of  the  otherwise  necessary 
aisnatures  is  another  question.  It  is  ditli- 
euit  to  see  how  there  could  be  any  technical 
ratification  of  this  instrument  without  a 
ing  thereof  by  the  other  trustee. 
ut,  assuming  that  something  in  the  na- 
ture of  a  ratification  might  be  based  upon 
sul^equent  recognition,  yet  such  recognition 
or  ratification  must  be  shown  to  have  been 
founded  upon  a  full  knowledge  of  all  the 
facts.  There  is  no  evidence  of  that  kind  in 
tlie  case;  none  that  the  other  trustee  even 
knew  of  the  existence  cither  of  the  written 
paper  of  1802  or  that  it  contained  a  cove- 
nant to  renew  at  all  for  any  time.  The 
possession  by  the  company  and  the  payment 
of  rent  were  provided  for  by  the  covenant 
to  renew  contained  in  the  lease  of  1888,  and 
hence  there  was  a  justification  for  that  pos- 
session and  for  the  payment  of  the  money, 
which  was  entirely  compatible  with  the  non- 
existence of  any  written  lease  from  1892.  or 
of  any  covenant  to  again  renew  for  five 
years  from  August  1,  1897.  This  possession 
and  payment  cannot,  therefore,  be  used  as 
a  basis  for  the  presumption  of  knowledge 
ou  the  part  of  the  trustee  of  the  existence 
of  the  so-called  lease  of  1802  or  of  the  cove- 
nant contained  therein. 

Regarding  the  assertc<l  part  performance 
of  the  alleged  contract  of  lease  in  1802,  or 
of  the  covenant  contained  in  that  leaftc,  we 
think  there  was  none  such  as  to  justify  the 
contention  that  the  covenant  to  renew  in 
1807  for  five  years  was  thereby  so  far  ren- 
dered valid  as  to  call  for  its  recognition  and 
enforcement.  In  this  case  there  was  reason, 
as  we  have  said,  without  reference  to  any 
assumed  part  performance  of,  and  aside 
from  the  alleged  covenants  in  the  paper  of 
1892,  for  the  possession  by  the  company  and 
for  the  taking  of  the  rent* of  the  land  by  the 
trustees  up  to  1897.  This  reason  was  based 
upon  the  obligation  which  existed  under  the 
valid  lease  of  1888.  The  remaining  in  pos- 
fM»<*j»lon  from  180-2  to  1807  and  the  payment 

l58]of  the  money  *need  not,  therefore,  be  referred 
to  as  a  part  performance  of  the  invalid  con- 
tract of  lease  and  renewal  contained  in  the 
paper  of   1892.     Without  any   reference   to 
«iy  paper  of  that  character,  possession  and 
04O 


payment  of  rent  were  proper,  and  smoanted 
to  nothiiiff  more  than  an  acknowle^ment 
of  the  obligations  provided  for  in  the  be- 
fore-mentioned lease  of  1888. 

Acts  of  part  performance  which  will  take 
a  case  out  of  the  statute  must  be  referable 
solely  to  the  contract.  Williams  v.  Morris, 
95  U.  S.  444,  457,  24  L.  ed.  360,  362;  Phil- 
lips V.  Thompson,  1  Johns.  Ch.  131;  Byrne 
V.  Romaine,  2  Edw.  Ch.  445;  Jervis  v. 
Smith,  Hofl'm.  Ch.  470;  Lord  v.  Under- 
dunck,  1  Sandf.  Ch.  46;  Wolfe  v.  Frost,  4 
Sardf.  Ch.  72. 

And  again,  specific  performance  of  a  void 
contract  will  not  be  decreed  because  of  part 
performance,  unless  fraud  and  injustice 
would  be  done  if  the  contract  were  held  in- 
operative. Purcell  v.  Miner,  4  Wall.  613, 
dub  nom,  Purcell  v.  Coleman,  18  L.  ed.  436; 
Williams  v.  Morris,  95  U.  8.  444,  24  L.  ed. 
3i50.     Such  would  not  be  the  result  here. 

Nor  can  the  receipt  of  rent  in  February, 
1808,  by  ^Irs.  Patterson,  under  the  circum- 
stances detailed  in  the  foregoing  statement 
of  facts,  amount  to  such  part  performance 
of  the  invalid  covenant  to  renew  as  to  au 
thori/e  its  enforcement.  Neither  trustee 
ceive<l  the  rent.  The  signing  of  the  name 
Mr.  Winslow,  one  of  the  trustees,  on 
back  of  the  draft  from  the  company  in  F 
niary,  1808,  was  without  the  knowledge 
or  aiithority  from  such  trustee,  although; 
the  indorsement  was  made  in  perfect 
faith  by  Fisher  &  Co.,  and  the  money 
paid  to  and  received  by  Mrs.  Patterso 
That  signing  was  not  a  part  performance 
the  contract  of  lease  on  the  part  of  the  trc: 
tecs  or  either  of  them. 

Mr.  Winslow  was  at  this  time  absent 
Nicaragua.     There  is  no  proof  in  the 
that  ^Irs.   Patterson    knew  there    was 
valid  covenant  in  existence  for  the  grant^^ 
of  a  further  five-year  lease  from  Augus 
1807.     Her  receipt  of  the  money  as  be: 
ciary  under  the  will  of  her  mother 
not  bind  the  trustees  to  renew  a  lease 
der  an  invalid  covenant  to  do  so,  or  ope 
as  a  part  pi'rformance  of  that  invalid 
nant.     Especially   would   this  be  so  wb^ 
as  in  this  case^  there  had  for  months:, 
ever  since  August  1,  1897,  been  a 
tial  rnfusal  *bv  the  trustees  to  renew  on  t 
old  basis  or  to  sell  at  the  old   price,   a. 
negotiations  were  still  in  progress  bet 
the  trustees  and  the  company  relative  to  t 
terms  of  a   continued    occupation    of   t 
lands.     The  trustees  and  the  company 
alone  the  parties  who  could  agree  upon 
lease,  and  while  negotiations  were  pendi 
on  the  subject,  the  receipt,  unknown  at 
time  to  the  trustees,  of  the  money  by  M: 
Patterson,  as  stated,  could  not  be  equiiTUei 
to  a  part  performance  by  the  trustees, 
either  of  them,  of  an  alleged  covenant  to  im 
new  contained  in  the  paper  of  1892,  the  \sa 
lidity  of  which   was  at   the  same  time  d» 
nied. 

Sulntequently   when   drafts   were  reoeiv 
by  the  trustees  they  were  not  cashed, 
when  they  were  finally  paid  it  was  under 
specific  agiH'nient  that  the  payment  shou 
not  in  any  way  alTect  the  situation  betw( 
tiie    parties.     Hence    the    receipt    of    th 
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drafts  constituted  no  part  performance  upon 
which  to  hase  the  recognition  of  the  cove- 
nant to  renew  from  Au^st  1,  1807,  which 
was  rejgudiated  as  invalid  b^  the  trustees 
and  which  was  in  fact  invalid. 

Upon  the  question  of  the  alle^d  contract 
to  sell,  after  carefully  examining  all  the 
facts,  we  agree  with  the  court  of  appeals  in 
holding  that  the  company  was  not  entitled 
to  a  decree  for  the  specific  performance  of 
that  allefled  contract,  and,  therefore,  specific 
relief  of  that  nature  should  l)e  denied.  Un- 
der the  terms  of  the  will  it  is  plain  the  trus- 
tees had  no  general  and  absolute  power  of 
sale,  and  the  conditions  upon  which  it  could 
be  exercised  did  not  exist. 

Besarding  the  other  relief,  we  are  of  opin- 
ion that  the  portion  of  the  injunction  pro- 
hibiting the  further  prosecution  of  the 
trustees'  action  to  recover  the  rental  value 
of  the  land  occupied  by  the  company  from 
Anffust  1,  1807,  up  to  the  time  mentioned 
in  the  complaint  in  that  action,  should  be 
dissolved. 

As  to  that  part  of  the  injunction  which 
prohibits  the  further  prosecution  of  the  pro- 
ceedings to  recover  the   possession  of  the 
land  there  is  more  to  be  said.    We  a^ree 
with  the  court  of  appeals  upon  the  subject 
of  ousting  the  company  from  such  posses- 
sion.    That  court  held    that    the    evidence 
^       showed  the  company  entered  upon  the  use 
J*nd  occupation  of  the  property  •in  contro- 
versy  with  a  view  to  its  purchase  when  it 
^uld    properly  be  effected.     It  was  under- 
stood by  all  Uie  parties  what  the  character 
^f   the  use  and  occupation  of  the  land  by 
^he   company  was   intended    to   be.     Subse- 
quently  to  its  obtaining  possession  of  the 
'^nd    in    1872    the    railroad    company    con- 
structed what  is  known  as  its  Metropolitan 
^^t-a.ncby   part  of  a  highway  between  Wash- 
^^^ton    city,  the  adjoining  states  and  the 
'^  This  highway  is  not  a  merely  private 

^rise,  nor  a  matter  of  purely  private 
I.     It  is  a  public    road,    constructed 

public  purposes,  under  the  sanction  of 

^lie  public  autnority,  and  over  which  the 
^ixt>lic  have  rights  which  cannot  be  per- 
to    be    obstructed,    miich    less    de- 


^%royed,    either   by   the  company   itself,   to 
'^vhich  the  franchise  has  bcon  granted  as  a 
'^^uhlic   trust  to  construct  and  operate  this 
I,    or  by   antagonistic   parties  claiming 
ownership  of  the  land  upon  which  it  has 
>n     permitted  to  enter   without   previous 
C^frvnient  therefor,  or  as  the  result  of  any 
^riva.te    controversy   between    the     railroad 
^sompany  and  such  parties.    The  company 
laAving  entered  by  the  license  of  the  lessors, 
^.xi  action  at  law  for  the  dispossession  of  the 
x^^Lilroad  company  cannot  be  maintained  if 
'^he  company  is  willing  to  make  compensa- 
tion for  its  use  and  occupation  of  the  land. 
These  views  of  the  court  of  appeals  we 
<doncur  in,  but  we  do  not  say  that  the  com- 
jMtny  can  take  proceedings  in  this  suit  to 
condemn  the  land.    The  proceeding  to  con- 
demn is  otherwise  provided  for  by  law,  and, 
although   the   appellants  contend   that   the 
oompany  has  no  power  under  the  law  to  do 
moy  ire  are  of  opinion  that  by  virtue  of  the 
Various  acts  passed  relative  to  the  company, 
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it  has  such  power  in  this  city  with  reference 
to  this  land.  The  court  ought  to  keep  in 
force  for  a  reasonable  time,  say  six  montliii 
that  portion  of  the  injunction  prohibitiiu^ 
the  trustees  from  continuing  their  proceed- 
ing to  dispossess  the  company  from  the 
land,  in  order  to  enable  it  to  condemn  audi 
land  in  proper  proceedings  for  that  pur- 
pose, which  cannot  be  taken  in  the  present 
suit.  If  more  time  is  needed,  the  trial 
court  may,  upon  application,  after  notice, 
extend  the  time  as  to  it  may  seem  reason- 
ably necessary.  If  no  proceedings  to  con- 
demn are  taken  within  six  months  from  the 
issuing  of  the  'mandate  from  this  court  to  [661] 
the  court  below,  then  the  injunction  should 
be  wholly  dissolved. 

Our  judgment,  therefore,  will  be  to  re- 
verse the  judgment  of  the  court  of  appeals 
of  the  District  of  Columbia,  with  directions 
to  remand  the  case  to  the  supreme  court  of 
the  District,  with  directions  to  that  court 
to  refuse  specific  performance  of  the  alleged 
contract  to  sell  the  land,  and  to  deny  en- 
forcement of  any  alleged  covenant  to  lease 
the  same  from  August  1,  1897,  and  also  to 
dissolve  that  portion  of  the  injunction  en- 
joining the  trustees  from  prosecuting  their 
suit  to  recover  the  rental  value  of  the  land 
from  August  1,  1897,  and  to  retain  that 
portion  which  enjoins  further  action  on  the 
part  of  the  trustees  to  oust  the  company 
from  the  land,  for  six  months  from  the  date 
of  the  mandate  of  this  court,  and  for  fur- 
ther time,  if  the  supreme  court  of  the  Dis- 
trict shall  be  of  opinion  that  it  is  proper. 
If  no  proceedings  are  taken  to  condemn  the 
land  within  six  months,  then  the  injunction 
shall  be  dissolved.  When  the  condemnation 
proceeding^)  are  concluded,  or  if  not  taken 
within  the  time  stated,  then,  at  the  end  of 
that  time,  application  may  be  made  to  the 
trial  court,  and  such  judgment  then  entered 
as  shall  be  consistent  with  this  opinion,  and 
with  such  provision  in  regard  to  costs  in- 
curred, subsequent  to  the  mandate  from 
this  court,  as  shall  to  that  court  seem  prop- 


er. 


Reversed  and  remanded,  with  directions 
to  reverse  the  decree  below  and  remand  the 
case  for  further  proceedings  in  conformity 
to  this  opinion. 
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«E«Bptloii  trmn  tazadon  of  the  proptrty,  of 
whateyer  ktnil  and  description,  belonging  or 
-appertaining  to  a  theological  seminary,  doee 
not  include  property  owned,  rented,  or  held 
tV  it  as  an  inyestment,  hot  not  need  in  im- 
mediate connection  with  the  seminary,  al- 
though the  Income  thereof  la  osed  only  for 
the  purposes  of  the  school,  la  not  so  obTlousIy 
erroneous  as  to  require  rerersal  by  the  Su- 
preme Court  of  the  United  States  because 
the  charter  provides  that  the  act  '*shall  be 
construed  liberally  in  all  courts  for  the  pur- 
poses therein  expressed.' 
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N  ERROR  to  the  Supreme  Court  of  the 
State   of   Illinois   to   review   judgments 


whieh  affirmed  judgments    of    the    Coimt^ 
Ck>urt  of  Cook  County  denying  an  ezempUoa 
from  taxation  in  favor  of  a  theological 
nary.    Affirmed. 

See  same  cases  below,  in  Illinois  Supn 

Court,  case  No.  140,  189  111.  439,  69  N.  S. 
977,  caae  No.  265,  193  111.  619,  61  N.  K  1022. 

Statement  by  Mr.  Justice  Peokluunt 

These  cases,  between  the  same  partiM^ 
come  here  by  writs  of  error  to  the  supremn 
court  of  Illinois,  which  held  certain  prop* 
erty  of  the  plaintiff  in  error  not  exempt 
from  taxation.     189  111.  439,  59  N.  £.  977. 

The  case  No.  140  involves  taxes  for  tlis 
year  1899,  and  No.  265  for  the  year  1900. 

The  plaintiff  in  error  claims  exemption 
under  its  charter,  passed  in  1855,  entitled 
"An  Act  to  Incorporate  the  Chicago  *Thea-[fl 


L.  a.  A.  77;  and  Whiting  v.  West  Point  (Va.) 
15  L.  R.  A.  860. 

On  oonttruction  of  ewemptiens  from  tarnation 
— see  notes  to  Catlin  v.  Trinity  College  (N.  T.) 
8  L.  R.  A.  206:  and  Church  of  St.  Monica  v. 
New  ToBic  (N.  Y.)  7  L.  R.  A.  70. 

As  to  taxation  of  pioperty  devoted  to  eduoa- 
tional,  literary,  and  ecienti/lo  piirpo«e»— see 
note  to  Auditor  General  v.  University  of  Mich- 
igan (Bilch.)  10  L.  E.  A.  876. 

On  the  effect  of  ueing  property  of  a  religioue, 
eharitahle,  or  educational  institution  in  eecular 
buHnesa  or  for  revenue,  upon  its  right  to  ex- 
emption from  taxation — see  note  to  Book  Agents 
of  M.  E.  Church,  South  v.  Hlnton  (Tex.)  19 
L.  R.  A.  289. 

Exemption  of  property  of  educational  inatitu- 
tiona  from  taxation,  aa  affected  by  Me  for 
other  than  educational  purpoaea. 

This  question  depends  for  Its  solutKm  upon 
the  construction  of  the  various  statutes  grant- 
ing the  exemption.  Frequently  the  exemption  Is 
granted  In  such  general  terms  and  so  abso- 
lutely that  it  may  be  claimed  regardless  of 
the  use  to  which  the  proportj  Is  devoted. 

Thus,  an  exemption  of  real  ef»tate  "  so  long 
as  It  belongs  to  au  Incorporated  institution  of 
learning  "  remains  in  force  as  long  aa  the  title 
remains  in  the  institution,  altbmigh  the  prop- 
erty Is  leased  to  third  persona  Tlie  exemption 
does  not  depend  on  the  use.  University  of  the 
South  V.  Skidmore,  87  Tenn.  1&5. 

And  an  exemption  of  all  corporate  property 
belonging  to  the  institution  opplles  to  all  prop- 
erty of  the  corporation  which  It  may  lawfully 
acquire  and  hold  under  the  terms  of  Its  char- 
ter, and  is  not  limited  to  property  actually 
need  and  occupied  by  It.  State  v.  Hamline 
University.  46  Minn.  316.  48  N.  W.   1110. 

And  where  all  houses,  iots,  or  revenues  of  a 
college,  not  exceeding  a  certain  value  per  an- 
num, are  exempted  from  taxutlon,  lands  ac- 
quired by  the  college  oefoi-e  the  income  reached 
the  designated  amount  would  not  be  taxable 
even  to  one  to  whom  It  had  been  leased  by 
the  college.     Hardy  v.  Waitham,  7  Pick.  108. 

The  president's  house,  when  used  by  bdm  in 
the  discharge  of  his  official  duties,  has  been 
regarded  as  exempt 

Thus  the  president's  house  owned  by  a  col- 
lege and  used  by  him  in  the  discharge  of  his 
duties  connected  with  the  institution  Is  a  part 
of  the  college  plant,  and  as  such  exempt  from 
taxation  under  Pa.  act  May  14,  1874,  P.  L. 
J&8,  although  separated  from  the  college  cam- 
pas  by  a  public  street.  Urslnus  College  v. 
Collegerille.  17  Montg.  Co.  L.  Rep.  61. 


And  a  dwelling  house  occupied  by  the  presi* 
dent  of  the  college  and  his  family,  built  with 
funds  expressly  given  for  the  purpose  of  erect- 
ing such  a  house  for  the  president  and  hie 
successors  In  office,  situated  on  the  college 
grounds  and  kept  in  order  and  repair  at  the 
expense  of  the  college,  and  largely  used  for 
college  functions,  and  for  the  convenience  eC 
the  college  and  president  for  fa-culty 
student  conferences.  Is  within  a  statutory 
emption  from  taxation  of  property  occupied  hf 
a  college  or  an  officer  thereof  for  the  purpoesa 
for  which  It  was  Incorporated.  Harvard  Col- 
lege V.  Cambridge,  175  Mass.  146,  48  L.  R.  ▲. 
547.  55  N.  B.  844. 

In  Amherst  College  v.  Anrherst,  178  MaflL 
232,  53  N.  B.  815.  It  eppeared  that  prenilese 
belonging  to  a  college  were  occupied  as  a  resi- 
dence by  Its  president  and  his  family ;  that 
such  president  paid  rent  to  the  college  and 
water  rates:  established  a  tennis  court  thereon 
at  his  own  expense,  and  for  some  years  peM 
for  the  oare  of  the  grounds:  that  he  paid  the 
inside  expenses  of  the  house,  and  mlf^t  to 
found  to  have  exercised  the  same  control  over 
it  that  he  did  over  another  house  which  1m 
previously  bad  hired.  The  court  held  that  It 
was  error  to  hold  as  a  matter  of  law  that  ble 
occupation  was  for  the  purposes  for  which  the 
college  was  incorporated,  as  the  most  that 
could  be  contended  was  that  there  was  evl- 
deuce  warranting  a  finding  of  fact  that  the 
domlnnnt  purposes  of  the  president's 
tlon   were  not  private,   but  for  such 

A  residence  for  teachers  is  generally  held  It 
be  necessary  to  the  etficlency  of  the  Instlte- 
tion,  and  is  therefore  exempt  from  taxatlee 
unless  the  exemption  is  a  very  limited  one. 

Thus,  under  a  statute  exempting  colleges 
the  grounds  attached  to  such  institutl<ms,  m 
sary  to  their  proper  occupancy,  use,  and  tK- 
Joyment,  and  not  leased  or  otherwise 
with  a  view  to  profit,  houses  erected  near 
college  buildings,  and  used  as  places  of 
dence  for  the  professors  without  charge  fhr 
rent,  are  exempt.  Ramsey  County  v.  Mnraise 
ter  College.  51  Minn.  487.  18  L.  R.  A.  STl^ 
53  N.  W.  704. 

And  a  convent  boUdlng  used  solely  as  a  nal- 
dence  for  the  teachers  In  a  school  mslntetnet 
OS  a  charity,  end  whfech  Is  part  of  the 
property  and  is  necessary  for  the  efielent 
a  tlon  and  maoagement  of  the  echool,  4a 
eluded  In  a  statutory  ezemptkm  from 
of  such  **  institutions  of  Iseiiilng, 
with  the  grounds  thereto  ennexsd  end 
sary  for  occnpaacy  snd  snJoTment  eC  the 
White  V.  Smith,  189  Pa.  222,  48  L.  B.  A.  4M.  tt 
Atl.  125. 

188  v.  & 
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logical  Seminary/'  a  copy  of  which  is  net 
forth  in  the  margin.t 
The  supreme  court  of  the  state  held  that 

fSec  1.  00  it  enacted  by  the  People  of  the 
§tmte  of  lUiHOie,  rcpratcnled  in  the  Oeneral  Aa- 
Btmbly,  Tbiit  Stephen  Vent  land  twent3'-tbi*ee 
other  persons,  nnmed  in  the  act),  and  their  sue- 
esBsors  be,  and  they  hereby  are,  created  a  body 
politic  and  eorporate,  to  be  styled  **The  Board 
of  Directors  of  the  Chlcogo  Theologrlcal  Semi- 
nary/' and  by  that  name  and  style  to  remnin 
and  bare  perpetual  succesAlon,  with  full  power 
to  sue  and  be  sued,  plead  and  be  Impleaded; 
to  acquire,  hold,  and  convey  property,  real  and 
personal ;  to  have  and  use  a  common  seal ;  to 
siter  and  renew  the  same  at  pleasure ;  to  make 
and  alter  a  constitution  and  by-laws  for  the 
conduct Inf  and  government  of  said  Institution, 
and  fully  to  do  whatever  may  be  necessary  to 
carry  out  the  object  of  this  act  of  Incorporation. 

Sec.  2.  That  the  seminary  shall  be  located  In 
or  near  the  city  of  Chicago.  The  object  shall 
be  to  furnish  Instruction  and  the  means  of  edu- 
cation to  young  men  preparing  for  the  gospel 
ministry,  and  the  Institution  shall  be  equally 
««peu  CO  all  denominations  of  Christians  for  this 
purpose. 

Sec  8.  That  the  board  of  directors  shall  con- 
sist of  twenty-fonr  members,  nine  of  whom  shall 


the  provision  granting  the  exemption 
taxation  in   J  5  referred  only  to  property 
iii^d  in  connection  with  the  seminary,  and 


constitute  a  quorum  for  the  transaction  of 
business.  The  directors  shall  hereafter  be 
elected  In  accordance  with  the  provisions  of 
the  constitution  uuder  which  they  act,  and 
shall  hold  their  office  until  their  snccessoss  are 
appointed. 

Sec.  4.  The  board  of  directors  Chall  have  pow- 
er to  appoint  an  executive  commlttse  and  such 
agents  as  they  may  deem  necesaaiy,  and  audi 
officers,  professors,  and  teachers  aa  the  govern- 
ment and  Instruction  of  the  eemlnary  may  re- 
quire, and  prescribe  their  duties,  to  remove  any 
of  them  for  sufficient  reasons,  and  prescribe  and 
direct  the  course  of  studies  to  be  pursued  In  the 
Institution :  also  to  confer  such  degrees  as  are 
consistent  with  the  object  of  the  Institution. 

Sec.  5.  That  the  property,  of  whatever  kind 
or  description,  belonging  or  appertaining  to 
said  seminary,  shall  be  forever  free  and  exempt 
from  all  taxation,  for  all  purposes  whatsoever. 

Sec.  6.  This  act  to  take  effect  and  be  In  force 
from  and  after  Its  passage,  and  It  shall  be 
deemed  a  public  act,  and  shall  be  construed  lib- 
erally In  all  courts  for  the  purposes  therein  ex- 
pressed. 


So,  houses  belonging  to  the  college  and  with- 
In  the  college  grounds  are  not  deprived  of  ex- 
emption because  occupied  as  places  of  resi- 
dence by  teachers  employed  in  the  Institution. 
Northampton  County  v.  Lafayette  College,  128 
Pa.  132,  18  Atl.  616. 

And  an  exemption  of  all  colleges  and  the 
lands  whereupon  they  are  erected  will  Include 
bouses  erected  on  the  college  grounds  for  the 
residence  of  professors,  and  occupied  by  tbem 
free  of  rent.     State  v.  Roes,  24  N.  J.  L.  498. 

But  under  a  statute  ezen^ting  all  lots  of 
ground  set  spart  for  schoolhouses,  academics, 
and  colleges,  with  the  buildings  thereon  occu- 
pied for  those  purposes,  but  declaring  that  the 
buildings  not  occupied  for  llterairy  purposes  may 
be  taxed,  booses  erected  on  the  college  grounds 
4uid  occupied  by  the  professors  as  residences 
«re  taxable.  Kendrlck  v.  Parquhar.  8  Oliio, 
196. 

Houses  occupied  by  college  professors,  for 
the  use  of  which  an  allowance  Is  made  as  pnrt 
of  the  compensation  for  their  services,  the 
principal  or  dominant  consideration  in  rcfrard 
to  such  occupation  having  reference  to  the  per- 
fonnance  of  their  official  dutiies,  rather  than 
to  the  private  benefit  which  they  receive  in  the 
way  of  homes  for  themselves  and  their  families, 
are  occupied  by  them  for  the  purpose  for  which 
the  college  was  Incorporated,  and  are  thon.'fore 
exempt  from  taxation.  Harvard  College  v. 
Cambridge.  175  Mass.  145,  48  L.  R.  A.  547. 
55  N.   E.  844. 

But  the  occupancy  of  real  property  by  an  edu- 
cational Institution  or  Its  officers  for  the  pur- 
poses for  which  It  was  Incorporated,  In  order 
to  exempt  the  property  from  taxation,  under 
Mass.  Pub.  Stat.  chap.  11.  |  5.  cl.  3.  as  amended 
kj  Mass.  StaL  1889.  chap.  465.  must  have,  or 
be  supposed  to  have,  a  direct  connection  with 
such  purposes.  Phillips  Academy  v.  Andover, 
175  Haas.  118,  48  L.  R.  A.  550.  55  N.  K.  841. 

And  premises  occupied  by  professors.  Instruc- 
tors, or  employees  In  the  college  strictly  as 
private  residences,  under  an  agreement  by  which 
tbe  rent  was  to  be  paid  by  a  deduction  made 
Bfeoothlj  by  the  college  from  their  salaries,  are 
Aot  so  occupied  for  the  purposes  for  which  the 
eollege  was  Incorporated  as  to  be  exempted 
from  taxation.  Williams  College  v.  Williams- 
town.  167  Mass.  505,  46  N.  E.  394. 
188  U.  8. 


And  premises  used  as  the  home  of  teachers 
whose  duties  are  almost  entirely  performed  In 
a  school  held  hi  a  church  on  adjoining  premises 
belongring  to  a  different  owner  are  not  exempt. 
St  James  Educational  Inst.  v.  Salem,  153  Masa 
185,  10  L.  R.  A.  573.  26  N.  E.  f36. 

Real  property  substantially  owned  and  en- 
joyed by  a  professor  in  a  college  is  not  within 
the  exemption  of  college  property  from  taxa- 
tion, although  the  title  remains  in  the  college. 
Yale  University  v.  New  Haven,  71  Conn.  816, 
43  L.  R.  A.  490.  42  Atl.  87. 

In  Pierce  v.  Cambridge,  2  Cush.  612.  one  of 
the  professors  of  Harvard  College,  who  had 
leased  from  the  college  for  a  residence  for  him- 
self and  famJly  a  house  and  lot  owned  by  It, 
was  held  to  be  taxnble  on  his  Interest  therein, 
notwithstanding  the  statutory  exemption  from 
taxation  of  "such  real  estate  !>elongln?  to  such 
institutions  as  shall  be  actually  occupied  by 
them  or  by  their  officers  for  the  purposes  for 
which  they  are  Incorporated."  But  the  court 
expressed  the  opinion  that  It  would  be  other- 
wise If  the  building  had  been  occupied  by  the 
professor  by  peinnlsslon  of  the  college,  without 
bavins  any  estate  therein  or  paying  sny  rent 
therefor. 

Professors  and  Instructors  In  a  college  are 
officers  thereof  within  the  meaning  of  Mass. 
Stat.  1889,  chap.  4G5.  exempting  from  taxation 
real  property  occupied  by  a  college  or  its  of- 
ficers for  the  purposes  for  which  It  was  incor- 
porated. Williams  College  v.  Wiiliamstown, 
1G7  Mass.  505,  40  N.  E.  394. 

Even  where  the  exemption  Is  confined  to 
property  "exclusively**  used  for  educational  pur- 
poses,  an  incidental  use  of  such  property  for 
residential  purposes  has  sometimes  t>een  held 
to  be  within  such  exemption. 

Thus,  a  theological  school  bulldlnicr  where  the 
students  attend  recitations  and  lectures  Is  ex- 
empt from  taxation  as  "used  solely  and  exclu- 
sively for  .  .  .  schools,"  within  the  mean- 
ing of  Colo.  Const,  art.  10.  f  5.  and  2  Mill's 
Ann.  Stat  {  3768.  although  the  entire  building 
la  used  by  the  bishop  of  the  diocese  and  bis 
family  as  a  resid.'^nce,  In  accordance  with  one 
of  the  conditions  aitncbed  to  a  iwirt  of  the  do- 
nation which  was  used  for  tniying  the  prem- 
ises. Cathedral  of  St  John  v.  Arapahos  County 
Treasurer,  29  Colo.  143,  68  Pac.  272. 
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did  not  include  other  property  which  might 
be  owned,  rented,  or  held  by  the  seniiiiary 
as  an  investment,  although  the  income 
thereof  was  used  solely  for  school  purjioses. 
Accordingly,  property  which  was  not  so  in- 
cluded, and  which  is  involved  in  these  ac- 
tions, was  taxed  under  the  general  taxing 
[664] law  of  the  state,  enacted  in  1872.  •In  enfor- 
cing the  taxation  of  the  outside  property  of 
plaintiff  in  error  under  that  act,  it  is 
claimed  that  the  obligation  of  the  contract 
contained  in  the  act  of  1855,  the  charter  of 
the  plaintiff  in  error,  was  impaired. 

It  is  conceded  that  the  charter  of  incor- 
poration was  duly  accepted,  and  that,  act- 
ing on  the  faith  of  its  provision,  the  plain- 
tiii  in  error  has  acquired  by  donation  and 
purchase  a  part  of  the  real  estate  on  which 
the  taxes  in  question  were  levied,  and,  in 
addition,  hns  expended  in  the  erection  and 


purchase  of  buildings  on  the  real  estati 
owned  by  it  an  amount  exceeding  $200,000, 
and  a  large  number  of  students  have  been 
and  are  being  instructed  by  it  in  purauanoe 
of  its  charter.  The  pieces  of  real  estate  up- 
on which  the  taxes  in  these  cases  were  lev- 
ied were  acquired  by  the  plaintiff  in  error  Iqf 
gift  or  purchase,  and  were  held  by  it  to  pro- 
mote the  objects  for  which  it  was  incorpo- 
rated, and  the  rentals  received  from  such 
real  estate  are  used  for  those  purposes,  al- 
though the  property  is  not  used  in  immedi- 
ate connection  with  the  seminary. 

Mr.  Sohjk  J.  Herrlok  argued  the  cause, 
and,  with  Mr.  Davis  Falcs,  filed  a  brief  for 
plaintiff  in  error: 

In  the  following  cases,  in  which  the  ju- 
risdiction of  this  court  was  invoked  on  the 
ground   that   the   subsequent   law   and   the 


And  the  purtial  use  of  n  college  building  by 
the  teachers  employed  in  the  college  la  Inci- 
dental to  the  purpose  of  such  college,  and  such 
building  is  therefore  vi-lthin  a  constitutional  ex- 
emption of  all  buildings  and  property  used  ex- 
clusively for  colleges  or  other  school  purposes. 
State  or  rcl.  rnnnlnjrhnm  v.  Orleans  Rd.  of 
Assessors.  52  La.  Ann.  223,  26  So.  872.  The 
court  said,  however :  "We  feel  called  on  to 
state  that  our  decision  on  this  point  Is  to  be 
doemod  strictly  confined  to  the  facts  of  this 
case  as  presented  in  the  record.  We  are  not 
ln<!linod  to  strain  college  and  school  exemptions 
go  a."4  to  embrace  property  substantially  de- 
votj'd   lo  residences." 

And  the  fact  that  teachers  employed  lu  the 
srliool  o<<ui»y  rooms  In  the  building  does  not 
dosiroy  the  right  to  exemption.  Riackman  v. 
rioMst.")n.  AO  I.a.  Ann.  50:i.  2  So.  193. 

Rut  property  used  partly  for  school  purposes 
and  partly  for  purposes  of  residence  by  the  own- 
er and  his  family  cannot  claim  the  full  exemp- 
tion from  taxation  accorded  by  I-a.  Const.  1879, 
an.  20T.  I.a.  Const.  1898,  art.  2.10.  to 
pi"o|»Hrty  "used  exclusively  for  colleges  and 
other  school  purposes."  Terrell  v.  Penrose.  ;"52 
La.  Ann.  1481,  27  So.  94."'). 

And  under  an  exemption  of  the  buildings 
used  exclusively  for  school  purposes  a  building 
in  which  the  owner  resides  with  his  family, 
who  j>re  all  either  teachers  or  pupils  In  the 
school,  is  not  exempt,  although  the  main  use  of 
the  building  Is  for  school  purposes.  Red  v. 
John. son.  53  Tex.  288. 

.\  building  used  at  the  same  time  for  school 
pui  poses  and  as  a  family  residence  by  the  per- 
fum  having  charge  of  the  school  is  not  exempt 
from  taxation  as  used  exclusively  for  school 
purpu.s(?s,  unless  such  occupancy  is  necessary 
in  the  discharge  of  his  duties  as  an  educator, 
or  to  promote  the  success  of  the  school.  Wat- 
Kon  v.  Cowles,  61  Neb.  21 C.  85  N.  W.  .15. 

The  residence  of  a  practising  attorney  is  not 
exempted  from  taxation,  under  Tex.  Kev.  Stat. 
IKti.'i,  art.  5005,  as  a  building  used  exclusively 
for  school  purposes,  because  his  wife  conducts 
a  school  therein.  Edmonds  v.  San  Antonio.  14 
Tex.  Civ.  App.  155.  36  S.  W.  495. 

Real  property  containing  buildings,  some  of 
which  are  used  solely  for  school  purposes  and 
others  for  residence  and  family  purposes  of 
thobc  conducting  the  school,  is  not.  as  a  whole, 
within  a  statutory  exemption  from  taxaMon  of 
property  used  exclusively  for  school  pun>ost's. 
.S.ui  Antonio  v.  Seeley  (Tex.  Civ.  App.)  57  S. 
W.  088. 

So  fiir  as  a  Jesuit  college  building  Is  used  as 
a    /'f\<}f](*nrt*   by   pr'esta   of   an   adjoining   Jesuit 
church   who  an?  not  tf'Achers  In  the  college,  the  ' 


building  Is  deprived  of  Its  exemption  from  tax- 
ation under  a  constitutional  exemption  of  prop- 
erty used  "exclusively"  for  schools  and  col- 
i  leges.  State  €t  rel.  Cunningham  y.  Orleans,  5S 
La.  Ann.  223,  26  So.  872. 

Dormitories  and  dining  halls  furnished  by 
Hansard  College  for  the  nse  of  Its  students  are 
devoted  to  college  purposes,  and  are  therefore 
exempt  from  taxation.  Harvard  College  t. 
Cambridge,  175  Mass.  145,  48  L.  R.  A.  547. 
o.')  N.  E.  844. 

Rulldlngs  used  by  a  college  exclusiyely  at 
dormitories  and  dining  halls  for  students  are 
"exclusively  occupied*'  as  a  college  within  the 
me^tning  of  Conn.  Oen.  Stat,  f  3820,  prorldlnff 
for  the  exemption  of  buildings  so  occupied  from 
taxation.  Yale  Unlver.«Tity  v.  New  Ilayen,  71 
Conn.  310,  43  L.  R.  A.  490,  42  Atl.  87. 

I'nder  an  exemption  of  lands  owned  or  leased 
by  colleges,  etc.,  the  mere  Incidental  renting  of 
portions  of  buildings  acquired  for  purpow^s  of 
the  school,  such  as  dormitories  and  re8ldenr<*s 
for  teachers,  etc.,  will  not  annul  the  exemption. 
Wlllard  v.  Pike,  59  Vt.  202.  9  Atl.  907. 

Rut  buildings  l>elonging  to  an  academy,  which 
are  rented  by  it  to  Its  professors  and  students 
for  livln.s^  apartments,  are  not  within  the 
exemption  from  taxation  of  "seminaries  of 
learning."  made  by  N.  IL  Pub.  Stat.  chap.  55, 
§  2.  New  London  v.  Colby  Academy,  69  N.  H. 
443,  46  Atl.  743. 

And  the  exemption  of  lands  "for  the  use  of 
the  academy"  will  not  Include  a  building  used 
as  a  boarding  house  and  dormitory  for  students, 
under  the  charge  of  a  superintendent  who  hss 
posc»es.sIon  of  all  the  room  not  needed  by  them, 
and  derives  a  revenue  from  It  by  using  It  as  a 
hotel.  Phillips  Exeter  Academy  y.  Exeter,  58 
N.  H.  300,  42  Am.  Rep.  589. 

School  farms  and  gardens  are  generally  held 
to  be  exempt. 

Thus,  a  farm  and  the  farming  stock  owned 
by  a  college,  and  by  It  worked  only  to  ralae 
produce  for  a  boarding  house  kept  by  the  Instl- 
tut  ion  to  supply  board  to  students  at  its  ac- 
tual cost.  Is  exempt  from  taxation  under  a  stat- 
ute exempting  the  property  of  such  institntlons 
and  the  real  estate  belonging  to  them,  which  tm 
occupied  by  them  or  their  officers  tor  the  pur- 
poses for  which  they  were  incorporated.  Wes- 
leyan  Academy  v.  W'llbraham,  99  Mass.  599. 

So,  imder  an  ext^mptlon  of  every  incorporated 
academy  or  other  seminary  of  learning,  and  tbt 
.several  lots  whereon  such  buildings  are  used 
or  siliMited,  a  farm  containing  nearly  300  acres, 
which  is  used  in  connection  with  the  seminary, 
is  exi'mpt.  i'eople  ex  rcl.  Seminary  at  Our 
Lady  of  Angels  v.  Rarber.  42  Hun,  28. 
And   the  fact  that  a  portion  of  the  land  It 
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jBi^ctioo  of  the  sfcate  officers  in  levying  a  tax 
IS  nder  it  impaired  the  obligation  of  the  con- 
t^-rtuct  of  exemption,  this  court  nistained  the 
j  jurisdiction  ajid  enforced  the  obligation  oi 
t>lie  contract: 

Vorthwestem   University   v.    Illinois,   99 

XT.  S.  309,  25  L.  ed.  387;  8t.  Anna's  Asy- 

^-cim  V.  New  Orleans,  105  U.  S.  362,  26  L 

^m1  1128;  Pigua  Branch  of  State  Bank  t. 

J^noopf  16  How.  378,  14  L.  ed.  981 ;  Home  of 

*^  Friendless  v.   i?OM«e,   8   Wall.   430,   19 

XL»-  ed.  495 ;  Washington  University  v.  Rouse, 

8   Wall.  439,  19  L.  ed.  498. 

The  detcnnina;tion  of  the  Federal  ques- 
'fcScn  presented  involves  the  decision  of  the 
<li]eBti6n  as  to  the  proper  con&tniiction  of  the 
eacemption  provision  of  the  charier  of  plain- 
^itf  in  error;  and  this  court  will,  therefore, 
detetrmine  for  itself,  in  the  exercise  of  its 
Appellate  and  revisory  jurisdiction,  the  ques- 


tion <^  construction  presented,  irrespectiTV 
of  the  decision  made  by  the  state  Bxcppeam 
couzi. 

Northtoestem  University  v.  Illinois,  99 
U.  S.  309,  26  L.  ed.  387;  Jefferson  Branoh 
Bank  v.  Shelly,  1  Black,  443,  17  L.  ed.  177; 
Proprietors  of  Bridges  v.  Holoken  Land  i 
Improv,  Co.  1  Wall.  144,  17  L.  ed.  576;  Pi- 
qua  Branch  State  Bank  v.  Knoop,  16  How. 
369,  14  L.  ed.  977;  Delmas  v.  Merchants' 
Mut.  Ins.  Go.  14  Wall.  668,  20  L.  ed.  760; 
Houston  d  T,  C.  R.  Co.  v.  Texas,  177  U.  S.66, 
44  L.  ed.  673,  20  Sup.  Ct.  Rep.  545;  Colum- 
bia Water  Power  Co.  v.  Columbia  Electric 
Street  R.  Light  d  P.  Co.  172  U.  S.  476,  43 
L.  ed.  521,  19  Sup.  Ot.  Rep.  247. 

The  title  cd  an  act  may  properly  be  re- 
ferred to,  to  ascertain  ti^  legislative  in- 
tention. 

Church  of  Holy  Trinity  v.  United  States, 


for  a  vegetable  garden  for  the  use  of  the 
pupils  and  teachers  of  the  school  does  not  re- 
naoire  the  exemption.  People  ew  rel.  Academy  of 
Sacred  Heart  v.  New  York  Tax'A  A.  Comra  6 
^uai,  110;  People  es  rcl.  St.  Johns  College  v. 
^o^^  York  Tax  Comrs.  10  Hun,  246 ;  Cassiano 
^'  UrsiiUne  Academy,  64  Tex.  673;  Re  Appll- 
<^^tion  against  Certain  Lots  (Minn.)  March  22, 

•A.xid  lands  within  the  same  Inclosure  with 
*^*i^  seminary  buildings  are  exempt,  although  a 
***rt.  are  used  for  a  vegetable  garden,  etc.,  for 
^^be  exclusive  use  of  the  Institution,  and  not 
*"otli.erwl9e  used  with  a  view  to  profit."  Montl- 
2^Ho  Female  Seminary  v.  People,  106  111.  3J>8, 
*0    ^m.  Rep.  702. 

XJuder    an    exemption    of    property    actually 

■'*<?^  f6r  the  purpose  for  which  the  college  was 

*^*"«a.ted,  land  is  exempt  which  Is  used  to  raise 

^^«^ tables,  etc.,  for  use  In  boarding  students. 

2*^t:e  V.  Flsk  University,  87  Tenn.  238,   10  S. 

284. 

^-'find  belonging  to  an  educational  Institution, 

^7hlch  are  some  of  Its  minor  buildings  and 

hospital  for  contagious  dlsefises.  the  remain- 

of  which  Is  used  as  a  pleaauir  ground  for 

pupils  and  for  a  garden  and  for  pasturage, 

'^    vegetable  and  dairy  products  being  largely 

^^'^^Xiaumed  In  the  institution,  is  within  the  stat- 

^*tory  exemption  from  municipal  school  taxes  of 

^**o.perty   occupied   by    educntlonal    Institutions 

^J^f    the   purposes   for  which   they   were   estab- 

i,^l\ed.     Coromissalres  d'Ecoles  de  la  Cote  des 

^?^lge8   V.    I^s    Socurs   de   la    Congregation    de 

^^otre  Dame.  Bap.  Jud.  Quebec,  12  C.  S.  444. 

To  the  contrary  Is  St.  Gabriel  v.  T«Jotre  Dame, 

Can.  S.  C.  45,  where  the  Canadian  supreme 

P^Urt,  following  the  dissenting  opinion  of  Dor- 

!^«J,  Ch.  J.,  in  Verdun  v.  Notre  Dame,  1  Dor. 

^-    B.  Rep.  1«4,  held  that  land  belonging  to  an 

^*^UcatlonaI  institution,  but  situated  In  a  differ- 

*^*^t  municipality  and  used  by  It  as  a  farm,  the 

^*'oducts  of  which  were  consumed  by  such  Instl- 

^^tlon,  was  not  within  the  exemption  from  mu- 

'^Iclpal  school  taxes  of  all  property  occupied  by 

^^i^sh  Institution  for  the  objects  for  which  it  was 

^^^•tltuted,  and  not  held  for  the  purpose  of  de- 

•■^Ving  any  Inoome  therefrom. 

So,  In  Quebec  v.  Llmollou  [1899]  A.  C.  288, 
^•xid  belonging  to  a  seminary  and  worked  by  It 
*^  a  farm  In  order  to  derive  revenue  therefrom 
^"^s  held  not  to  be  within  an  exemption  from 
'**tinlclpal  taxation  of  property  belonging  to  or 
^^<nipled  by  educational  Institutions  for  the 
^^da  for  which  they  were  established,  "and  not 
*Hi»se88ed  solely  by  them  for  the  purpose  of  de- 
"Jving  a  revenue  therefrom,"  although  such  land 
^«8  V.  M. 


was  not  detached  from  other  land  belonging  to 
the  seminary  used  by  It  as  a  country  resort  for 
Its  students,  and  was  Itself  occasionally  osed 
for  rcci'eation  purposes. 

The  mere  fact  that  the  surplus  products  of 
the  farm,  which  cannot  be  used  in  the  school, 
are  sold  for  cash  and  the  proceeds  applied  to 
school  purposes,  will  not  remove  the  exemption. 
Mount  Ilermon  Boys'  School  v.  6111,  146  Mass. 
149,  13  N.  E.  854. 

But  where  the  exemption  Is  of  property  ex- 
clusively devoted  to  educational  purposes,  a 
farm  connected  with  a  college  is  not  exempt, 
although  agriculture  Is  taught  thereon  if  a 
portion  of  the  products  are  each  year  sold  for 
cash,  the  proceeds  of  which  are  applied  to  the 
purposes  of  the  institution.  St.  Mary's  Col- 
lege V.  Crowl,  10  Kan.  448. 

And  land  belonging  to  a  university  and  used 
for  pasturing  cows  and  raising  vegetables  for 
the  institution,  or  to  afTord  the  students  the 
means  of  acquiring  practical  knowledge  of  gar- 
dening, cannot  be  deemed  Included  under  the 
constitutional  exemption  of  property  used  ex- 
clusively for  schools  and  colleges.  State  ew  rel. 
Cunningham  v.  Orleans,  52  La.  Ann.  223.  26  So. 
872. 

An  unused  tract,  chiefly  forest  land,  on  one 
side  of  which  a  schoolhouse  stands,  is,  as  re- 
gards the  excess  over  the  land  neces-sury  for 
the  use  of  the  school,  not  so  "set  apart  and  ex- 
clusively used"  for  educational  purposes  as  to 
be  within  a  statutory  exemption  from  taxation 
of  land  so  used.  Congregation  of  U.  B.  v.  For- 
syth County,  115  N.  C.  489.  20  S.  B.  626. 

Vacant  and  unused  land  belonging  to  a  college 
is  not  within  a  statutory  exemption  from  tax- 
ation of  grounds  and  buildings  of  literary  In- 
stitutions devoted  solely  to  the  appropriate  ob- 
jects of  such  institutions,  and  not  leased  or 
otherwise  used  with  a  view  to  pecuniary  profit. 
Foy  v.  Coe  College,  95  Iowa,  689,  64  N.  W.  638. 

The  statutory  exemptions  are.  In  general,  not 
broad  enough  to  cover  property  rented  or  Sept 
with  a  view  of  obtaining  revenue  therefrom. 

Real  estate  held  for  sale  to  raise  money  for 
the  Institution  Is  not  exempt  under  a  statutory 
exemption  of  such  property  as  may  be  necessary 
for  carrying  out  the  desigrn  of  the  seminary 
while  used  exclusively  for  that  purpose.  County 
Comrs.  V.  Colorado  Seminary.  12  Colo.  497. 

Realty  belonging  to  an  educational  associa- 
tion, the  rents  and  profits  of  which  are  used 
exclusively  for  educational  purposes,  !s  not 
within  a  charter  exemption  from  taxation  of  all 
the  property  held  or  appropriated  by  or  for 
said  association  "for  the  exclusive  purposes  of 
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143  U.  S.  457,  36  L.  ed.  226,  12  Sup.  a. 
Rep.  611;  Bmythe  v.  Fi«fce,  23  Wall.  374, 
23  L.  od.  47 ;  Emerson  v.  Ball,  13  Pet.  409, 
10  L.  ed.  223 ;  Bell  v.  Seui  York,  105  N.  Y. 
144,  11  N.  E.  495;  St,  VincenrB  College  t. 
Schaefer,  104  Mo.  261,  16  S.  W.  395. 

There  can  be  no  room  for  question  that 
the  mention  of  the  "Chicago  Theological 
Seminary,"  in  the  title  of  tihe  act,  referred 
to  the  institution  incorporated  by  the  act, 
and  not  "to  the  property,"  the  school  build- 
ings, etc. 

Emerson  ▼.  Ball,  13  Pet.  409,  10  L.  ed. 
223;  Bell  V.  Sew  York,  105  N.  Y.  139,  11  N. 


religion  or  education."  Stahl  y.  Kansas  Edu- 
cational Asso.  64  Kan.  542.  38  Pac.  796. 

Property  rented  out  is  not  "set  apart  and  ex- 
clusively used**  for  educational  purposes  with- 
in the  meaning  of  a  statutory  exemption  from 
taxation  of  property  so  used,  even  tlioiigh  the 
rents  may  be  so  applied.  Congregation  of  U. 
B.  B.  V.  Forsyth  County.  115  N.  C.  489.  20  S. 
E.  626. 

Real  property  owned  by  a  theological  sem- 
inary is  not,  unless  its  corpu.s  as  well  as  its 
Income  is  used  for  educational  purposes,  within 
a  charter  exemption  from  taxation  of  "all  per- 
sonal estate,  real  estate  not  exceeding  100  acres 
in  land  belonging  to  the  corporation,  .  .  . 
so  long  as  the  same  sh.all  be  used  and  the 
avails  thereof  expended  solely  for  the  purposes 
of  education  and  infitniction."  Flartford  v. 
Hartford  Theological  Seminary,  66  Conn.  475. 
84  Atl.  483. 

And  land  belonging  to  a  theological  seminary, 
partly  vacant  and  In  part  yielding  rents  for  its 
support,  are  not  even  within  a  charter  exemp- 
tion from  taxation  of  "the  prop«»riy,  of  what- 
ever Icind  or  description,  belonging  or  appertain- 
ing to  said  seminary."  People  esp  rrl.  Kocher- 
sperger  v.  Chicago  Theological  Seminary.  174 
Hi.  177,  51  N.  K.  198 ;  Chicago  Theological  Sem- 
inary V.  People.  189  HI.  439,  51)  N.  K.  977; 
Chicago  Theological  Seminary  v.  People,  193 
III.  619,  61  N.  K.  1022. 

An  exemption  ot  all  buildings  used  exclusive- 
ly for  literary  purposes,  and  not  leased  or  other- 
wise used  with  a  view  to  profit,  does  not  extend 
to  a  buUdlng  a  portion  of  which  Is  rented  for 
•tores,  etc.,  although  the  remiilnder  Is  used  for 
the  purposes  of  a  college,  and  the  income  de- 
rived from  the  rent  of  the  stores  is  applied  to 
the  support  of  the  college  and  payment  of  its 
debts.     Cincinnati    College    v.    State,    19    Ohio. 

113. 

An  exemption  of  schoolhouses  so  long  as  the 
same  are  used  for  that  purpose  docs  not  exempt 
a  portion  of  a  building  owned  by  a  person  who 
conducts  a  school  in  the  upper  stories,  and  letfi 
the  lower  floors  for  business  purposes.  Wy- 
man  v.  St.  Louis.  17  Mo.  336. 

The  exemption  of  college  grounds  will  not  in- 
clude land  and  buildings  rented  to  a  third  per- 
son to  be  used  ns  a  private  school.  State  v. 
Roes.  24   N.  J.  L.  408. 

A  portion  of  a  r-olicgc  campus.  Iciiased  for 
nursery  puriw^scs  In  consideration  of  a  cash 
rental  and  it«  pcrin;incTil  liuprovcm«'nt.  Is  not 
within  a  stanilory  cx'-injition  from  taxation  of 
such  real  proiMTty  l»cloni:liis  to  oduc;itional  in- 
stitutions as  shall  1m'  ••nctiinlly  occiipiod  for  the 
puri>Oh»*s  for  whi.-h  ihcy  wit«»  Incorponatod.*" 
Willamette  T:niver>.ity  v.  Kniglif.  :i."»  Or.  .13.  .''»6 
Pac.  124. 

lUit  a  .^^eminnry  d<v^  nor  waive  Its  exemption 
by  le  ,sfnc  the  premises  \iscd  hy  It  as  a  hoard- 
ing house  during  the  usiinl  summer  vacation. 
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E.  495;  8t.  Vincent's  College  t.  Schaefer, 
104  Mo.  261,  16  S.  W.  395. 

It  was  natural  and  appropriate  tx>  uao 
the  words  ''said  seminary"  to  designate  the 
incorporated  insUtution  referred  to  in  tlw 
title  of  the  act  as  "The  Oliica^  Theologioftl 
Seminary/'  and  again,  in  S  4,  as  ''the  sem- 
inary." 

Marine  Bank  v.  Biays,  4  Hair,  k  J.  338; 
St.  Vincent's  College  v.  Schaefer,  104  Ma 
261,  16  S.  W.  395;  Nobles  County  t.  Barn- 
line  University,  46  Minn.  316,  48  N.  W. 
1119. 

The  precise  word  "located"  is  frequently 
used  in  charters  and  otiier  statutes  aa  ap- 


Temple  Grove  Seminary  t.  Cmmer,  98  N.   T. 
121.  Affirming  26  Hun.  800,  10  Abb.  N.  C  424. 

And  the  statute  may  be  so  worded  as  to  In* 
elude  all  property  held  by  a  schooU  tlie  income 
from  which  is  devoted  to  school  purposes. 

Thus,  real  property  which  coostltutes  a  part 
of  the  endowment  Is  within  a  charter  exemp- 
tion of  the  college  estate.  Brown  University  t. 
Granger,  19  R.  I.  704,  96  L.  R.  A.  847,  86  Ati. 
720. 

And  an  exemption  from  taxation  of  the  prop- 
erty of  a  college  "while  so  used  for  the  promo- 
tion of  science'*  exemf)ts  property  so  Invested  as 
to  produce  an  income  which  is  need  tor  the  par- 
poses  of  the  college.  New  Haven  y.  Sheffield 
Scientific  School,  59  Conn.  163,  22  Atl.  156. 

SOb  an  exemption  of  "Institutions  of  educa- 
tion, not  used  or  employed  for  gain  by  any  per- 
son or  corporation,  and  the  income  of  which  is 
devoted  solely  to  the  cause  of  education."  will  In- 
clude property  held  by  such  tnstitntlons  for 
rent,  the  Income  of  which  is  used  for  the  work 
of  such  institution,  there  being  no  qualifying 
words  which  show  or  tend  to  show  that  only 
property  used  by  the  institution  or  connected 
with  it  Is  to  be  exempted.  Kentucky  Female 
Orph.an  School  v.  Louisville,  100  Ky.  470.  40 
L.  R.  A.  119,  36  S.  W.  921. 

Under  a  Constitution  permitting  the  legis- 
lature to  exempt  "such  property  as  they  may 
deem  necessary  for  school  purposes.*'  the  Su- 
preme Court  of  the  TTnlted  States  has  held  that 
lands  and  other  property  thn  annual  profits  of 
which,  by  way  of  rent  or  otherwise,  are  de- 
voted to  the  busiuess  of  the  institution  as  a 
school,  may  be  exempted.  Northwestern  Uni- 
versity V.  Illinois.  91)  i;.  S.  309,  25  L.  ed.  887. 

Thereby  overruling  a  decision  of  the  liUnois 
supreme  court  that  under  such  provision  It  is 
not  competent  to  exempt  property  owned  by  ed- 
ucational corporations,  which  is  not  Itself  used 
directly  in  aid  of  the  purposes  for  which  the 
corporation  was  chartered,  but  which  Is  held 
for  profit  merely,  although  the  profit  Is  to  bs 
devoted  to  the  proper  purposes  of  the  corpora- 
tion. Northwestern  University  v.  People,  80 
111.  386,  22  Am.  Rep.  187,  86  111.  141. 

A  corporation  organl2ed  to  Impart  InstmetlOB 
to  theological  students  has  not  ceased  to  devote 
its  property  to  the  uses  for  which  Jt  was  cre- 
ated, so  as  to  forfeit  the  exemption  from  taxa- 
tion conferred  by  Its  <^arter,  because  It  has  be- 
come a  department  of  a  university,  and  occupies 
quarters  provided  by  the  latter  Instltntlon. 
where.  In  exchange  for  such  accommodatlona  It 
furnishes  the  university  with  a  bnlldln^,  and 
retains  its  corporate  existence,  appoints  the 
mem1>ers  of  its  faculty,  prescribes  their  dntles, 
and  pays  their  salaries,  and  defrnys  the  entire 
expenses  of  the  school  out  of  its  own  IncosM. 
People  cjr  rcl.  Kocheraperger  v.  Baptist  Theologl- 
1  cal  Union.  171  III.  304.  49  N.  E.  550. 
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plied  to  corporations.  At  common  1&^  it 
was  an  attribute  of  every  corporation  that 
it  had  a  locality.  Its  locality  waa  the  place 
where  it  carried  on  its  opeiutions, — ^where 
it  did  biusinees. 

Ang.  &  A.  Priv.  CJorp.  8  103;  8a/ngamon 
d  M.  R.  Co,  V.  Morgan  County,  14  111.  163, 
56  Ajn.  Dec.  497 ;  Bristol  v.  Chicago  d  A,  R. 
Co.  15  111.  436;  First  Nat.  Bank  v.  Morgan, 
132  U.  S.  141,  33  L.  ed.  282,  10  Sup.  Ot. 
Rep.  37. 

Giving  to  the  word  "belonging,"  in  §  6, 
its  primary  and  ordinary  meaning  of  owner- 
ship, the  words  "said  seminary,"  in  the 
same  section,  could  only  refer  to  the  corpo- 
ration. 

Gammon  v.  Gammon,  153  111.  41,  38  N.  E. 
890. 

Similar  general  words,  "belonging  to,"  and 
•^he  college,"  "the  institution,"  "the  asy- 
lum," etc.,  have  been  held  to  refer  to  the 
corporation  crea^ted  by  the  ax5t,  and  to  ren- 
der exempt  all  the  property  of  the  corpora- 
tion. 

Sohles  County  v.  Hamline  University,  46 
Minn.  310,  48  N,  W.  1119;  8t,  Anna's  Asy- 
lum v.  Aoi/;  Orleans,  105  U.  S.  362,  26  L. 
od.  1128;  St.  Vincent's  College  v.  Schaefer, 
104  Mo.  2G1,  10  S.  W.  395;  University  of 
the  .South  v.  Skidinorc,  87  Tenn.  156,  9  S. 
W.  892;  Humphries  v.  Little  Sisters  of  the 
^oor,  29  Ohio  St.  201. 

An  absurd  or  unreasonable  meaning  will 
not  be  attributed  to  the  l^slature,  if  the 
language  admits  of  any  other  construction. 
Lau  Ou)  Bew  v.  United  States,  144  U.  8. 
47.  36  L.  ed.  340,  12  Sup.  Ct  Rep.  517; 
i^cople  ex  rel,  Bussey  v.  Gaulter,  149  111.  39, 
36  N.  E.  676. 

The  rule  of  strict  construction  does  not 
^pply  to  exemptions  in  favor  of  charitable 
Corporations,  but  such  exemptions  should 
l>e  oonsrtrued  liberally,  to  promote  the  char- 
it:ai>Ie  objects  for  which  the  corporations 
'^'ere  crcjited. 

Yale  University  v.  New  Haven,  71  Conn. 

316,   43  L.  R.  A.  490,  42  Atl.  87;   Phillips 

^^cademy  v.  And<iver,  175  Mass.  118,  48  L. 

l^.    A.   650,  55  N.  E.   841;   Association  for 

benefit  of  Colored  Orphans  v.  "Sew  York,  104 

^.   Y.  681,  12  N.  E.  279;  People  v.  Sayles, 

So  N.  y.  Supp.  8;  State,  Long  Branch  Fire- 

'99^^n*s  Relief  Asso.,  Prosecutor,  v.  Johnson, 

02  K.  J-  L.  625,  43  Atl.  573;  State,  Sisters 

o/  Charity,  Prosec^itor,  v.  Chatham  Twp.  52 

^.    J.  L.  373,  9  L.  R.  A.   198,  20  Atl.  292; 

^tate  V.  Fisk  Univetsity,  87  Tenn.  233,   10 

^.     W.    284;    Methodist   Episcopal    Church, 

^outh.    Book   Agents,   v.   Hinton,   92   Tenn. 

188,  19  L.  R.  A.  289,  21  S.  W.  321. 

Under  similar  statutory  provisions,  eith- 
er abolishing  the  rulo  of  strict  construction 
a«  to  all  statutes,  or  providing  that  it  shall 
Hot  apply  to  particular  statutes,  the  rule 
of  liberal  construction  was  hold  to  apply  in 
giving  a  construction  to  criminal  and  potiul 
stAtutes. 

Com.  T.  Da/vis,  12  Bush,  240;  People  v. 
Soio,  49  Oal.  67;  Hankins  v.  People,  106  111. 
628;  MaxweU  v.  People,  158  111.  248,  41  N. 
E.  995;    Peterson  v.  Currier,  62  111.  App. 

lea. 
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A  similar  charter  provision  has  been  re- 
ferred to  as  requiring  a  liberal  construc- 
tion of  a  provision  in  the  charter  of  Brown 
Univeraity,  exempting  its  properly  from  tax- 
ation. 

Brown  Unwersity  v.  Grwnger,  10  R.  I. 
704,  36  L.  R.  A.  847,  36  Atl.  720. 

The  rule  of  striot  oonBtruction  does  not 
require  that,  if  tiie  language  used  "admits 
of  two  meanings,"  sithor  one  or  the  other 
of  fiieBe  two  meanings  "must  be"  adopted, 
or  in  any  way  change  or  override  the  other 
rules  ol  oonstructioo,  including  the  well- 
settled  rule  that,  where  a  word  admits  of 
two  meanings,  tiie  natural  and  ordinary 
meaning  should  be  adopted,  in  the  alwenoe 
of  other  provisions  showing  a  contrary  in- 
tention. 

Endiioh,  Interpretation  of  Statutes,  8S 
337,  466;  United  States  v.  Winn,  3  Sunm. 
209,  Fed.  Cas.  No.  16,740;  United  States  v. 
Hartwell,  6  Wall.  385,  18  L.  ed.  830;  Mead- 
ouxiroft  V.  People,  163  111.  66,  35  L.  R.  A. 
176,  45  N.  E.  303. 

It  is  proper  to  refer  to  other  charters 
passed  by  tne  same  legislature,  as  an  aid 
m  ascertaining  the  meaning  it  was  intended 
the  words  used  in  the  particular  provision 
should  have,  and  as  illustrating  the  appli- 
cation of  the  rule. 

Vane  v.  Vaccomhe,  132  U.  S.  220,  33  L. 
ed.  310,  10  Sup.  Ct.  Rep.  60;  23  Am.  &  Eng. 
Enc.  Law,  title  Statutes,  p.  311;  Chase  v. 
Lord,  77  N.  Y.  1 ;  Middleton  v.  Greeson,  106 
Ind.  18,  5  N.  E.  755;  Levering  v.  Philadel- 
phia, 0.  d  N.  R.  Co.  8  Watts  &  S.  459; 
Reiche  v.  Smyths,  13  Wall.  162,  20  L.  ed. 
566. 

In  giving  a  construction  to  a  statute,  it 
should  be  construed  so  as  best  to  promote 
and  effectuate  the  policy  and  object  of  the 
act. 

United  States  v.  Hartwell,  6  Wall.  394, 
18  L.  ed.  832. 

An  exemption  provision  in  the  charter 
of  a  charitahle  corporation  should  be  con- 
sti-ued  not  narrowly,  but  in  a  fair  and  lib- 
eral sense,  so  as  to  promote  the  charitable 
objects  for  which  the  corporation  was 
formed. 

Home  of  the  Friendless  v.  Rouse,  8  WalL 
430,  19  L.  ed.  495;  Washington  University 
V.  Rouse,  8  Wall.  439,  19  L.  ed.  498. 

The  Constitution  in  force  in  Illinois  at 
the  date  of  the  act — ^that  of  1848 — provided 
that  '*no  private  or  local  law  which  may  be 
passed  by  the  general  assembly  shall  em- 
brace more  than  one  subject,  and  that  sliall 
be  expressed  in  the  title."  Under  this  pro- 
vision the  title  was  a  part  of  the  act. 

Cohn  V.  People,  149  111.  492,  23  L.  R.  A. 
821,  37  N.  E.  60. 

The  title  may  be  resorted  to  as  an  aid 
in  arriving  at  the  legislative  intention,  in 
construing  an  act  to  which  the  rule  of  strict 
construction  applies. 

Coosaw  Min.  Co.  v.  South  Carolina,  144 
U.  S.  550,  30  L.  ed.  5:J7,  12  Sup.  Ot.  Rep. 
689;  Knoultofi  v.  Moore,  178  U.  8.  41,  44 
L.  ed.  969,  20  Sup.  Ct.  Rep.  747. 

}fcssrs.  Edwin    W.    Sims,    Frank    XZ . 
Skepardf  and  William  F.  Straekma; 


073,  678  SnPBiMB  Court  of  tbs  UimBi  Staih.  Oct.  ^mi| 

aubmitted  the  CMiee  for  defendant  in  er-  (ore^ing  ■Ut«iDent  of  f^eta,  dalinred  Um 

ror;  opioion  of  the  court: 

When   tlkcra  are   two  grauaia   for  Um       The  aupreme  court  of  IlliDois,  1:^  it*  deci- 

judnnent  of  a  aUt«  court,  only  one  of  which  Blon  in  tbia  c«ae,  haa  but  followea  ita  prior 

mvolvea  a  Fed«a«l  questiai,  and  the  otber  deduon    upon   Qie    ujne   queatiou   between 

ia  broad  enough  to  maintain  the  judgment  theae  partiea,  reported  in  174  III.  177,  SI  N, 

sought  to  be  reviewed,  this  court  will  not  E.  IB8,  decided  in  1898.     It  there  held  that 

1o<^   into   the  Federal   queaUou,    but   will  the  ezaroptioo  waa  limited  to  property^  uaed 

diamiaa  tl«  writ  of  error.  in  immediate  connectioD  with  the  aeminuT, 

Baoon  T.  Teaat,  163  U.  S.  207,  41  L.  ed.  *^  ^^  not  include  aucb  proper^  «•  is  in* 

132,  16  Sup.  Ct.  Reo.  1023  j  fiMtia  t.  Bollat,  Tolved  in  these  eaaea,  which  was  not  pn>p- 

150  U.  8.  361,  37L.  ed.  1111,  14  Sup.  Ot  »rty  "•ed  in  iininediat«  Annedion  with  t&a 

Km.  131;  Beaupre  t.  }/oye»,  138  U.  8.  3B7,  aeminary,  but  waa  other  propertjr  aeparata 

34  L.  ed.  991,  11  Sup.  Ct  Rep.  296;  Rutland  "^^  apart  therefrom,  and  owned  or  rented 
It.  Co.  V.  Central  Vermont  R.  Co.  1S9  U.  S.  or  held  by  the  aeminaiy  aa  an  iDTBriaiient, 
630,  40  Ii.  ed.  284,  Ifl  Sup.  Ct  Hep.  113;  tlie  income  from  which  waa  neTertbehaa 
OiUia  T.  jSfinofc/ieW,   169  U.  8.  658,    40    L.  "o^  •o'elj  'o'  ■"'"wl  purpoacs. 

ed.  206,   16  Sup.  Ot  Rep.  131;   Beneoa  t/a-        The  rule  of  coaatruction  followed  by  tha 

(ion  of  /ndtana  t,   Chrigty,   162  U.  8,  283,  "upreme  court  of  Ilhnoia  in  conatnung  this 

40  L.  ed.  070,  16  Sup.  Ot^.  828.  act  exempting  propertj'  from  taxation  la  ao 

The  eUte  court  did  not  give  effeot  to  and  *«"  eBtablished  l^  thia  and  other  oourta  •• 

cnforoe  a  new  rule  of  exraption  estAbliahed  scarcely  to  need  the  citation  of  authontiea. 

by  tlie  revenue  act  of  1872.    It  waa  not  nee.  One  or  two    however,  from  thia  court  maj 

essarj- to  detemiine  whrtier  tlM  act  of  1872  ^o-,H7^- J^^^t"  ^^^    ^^''''^^J^^^Vi 

changed   the  rale  of  aronpUon;    the  abit«  ^^^^^^  ^*^- ^"^ '''*,I^i?'?  ?''l  fJf^H 

court  did  not  paae  on  any  auch  quesUon.  f '  ^-  iJ^Too^lf"^'  ^*^"i>^  ^Ih  '^l'  ^2 

Know  v.  Beehmge  BaS,  12  willl.  383,  20  ^,  ??■  ^^X,  122,  12  Sup.  Ct.  Rep.  40t;  B^ 

L.  ed.  416;  Miaaiaaippi  d  M.  B.  Co.  v.  Rock,  ^f^'iTTV'J-  »T"S'V  ^  tLs^S?i 

4  Wall.  177,  18  L.  ed.  381;  St.  Paul.  M.  d  '"   'i.^^.^^lA"'  *"  ^  ***■  "*'  **"'  " 

U.  R.  Co.  V.  Todd  County,   142  U.  S.  282,  °X         i    P"  ill    ■       i   ■        .  .-_ 

35  L.  ed.  1014,  12  Sup.  CS  Rep.  281;  Mi*-  .  Th»  ™'"  »  t*"*.  '■■  ."^l".'™ /*■■  w^ptwtl 
..^aippTiTfi.  Co.  T.  «;olS?^,  10  WaU.  «,m  taxation  under  feg.rf.t.ve  authority, 
511    19  L   ed.  997  eiemption  must  be  plainly^  and  unmi>- 

lion  mnM  b,  rtnWi^teua.     It  u  lot  "'""  ™/J,„^.''"?,'  ',"J''!;,™™'™2^.j 

mrapUoo  mil  b.  rtriOlr  «>"t™l-  „„i„.^,  i.'b,.t  .Utei  1.  th.  lunu.  of 

n  sS?'Sl^   a-,?°'.Ia™   ot'iiif  a.  o^in  ot  Ih.l  court.    AitorSE^U. 

U.  B.  279.  36  L.  rf.  012    13  S»p    Ot  Rop.  ,„l,  g  c„„rt„cUon.  u  .bo™  mmtior-^  -'- 

Boiirjai  r™    18  W.11.  Z0«,  „„„  ^j  ,      [gi    „.  j.  p.  ,99,  , 


96  U.  B.  870,  24  L.  «d.  558;  Ohio  L.  fna.  ■£ 


Ing  by  implicatioo,  they  may  be  held  to  ii 


TV^t  Co   V.  D«6»»    10  How.  416    14  L,  ed.  Zd7alVp'',^^p;^'"ber4i^%r Ip^inW 

??'L^t,'^*^?'/- '*/■,?;  "."  ^-  ^«1J«.  118  to  the  -aemiSw/  mentfoaa  in  STsd  iS 

^^-^■^'■T  ^-  ,S^'J"-  "»?,"P-  ^  ^-  W""'  o'  ^  '"'''de  all  the  property  l»loi«. 

e^*!'  ,^'^!^^n"Sn    m'  ^-  ?,'."'"**^  ■*  ^^  ing  «  appertaining  to  the  wr^atio^^ 

514,  7  L   od    939;   CharltB  Kt«er  Bndpe  t.  jheie  iarlaaaonabl? ground  for^oubt  wU«i 

Warren  Brtdye,   11   Pet.  644    9  L.  ed.   823;  ^^^  intended  by  the  legislatnie,  that  doiAt 

B.«5h<im(o»  Bridge,   3  Wall.   61,  tub   nom.  ^^gt  be  resolved  in  favor  of  tba  sUtc.     Ii 

Chenofiyo  Bndge  Co.  v.  Bmghamton  Bndge  other  words,  if  the  language  la  capable  of  « 

Co.   18  L.  ed.   137 ;   Norlhtcettem  Ottmeral]/  |,road  or  more  restrict^  meanins,  the  Uttar 

T.  Iltinoit.  09  U.  S.  309,  26  L.  ed.  387 ;  P.r.t  ^^at   be   adopted.     The   2d   ao^on    of  Um 

if.  E.  Church  V.  Chicago,  26  111.  482 ;  Mont-  charter  mentioning  cerUin   property  to  to 

gome,y  v.  Wyman,  130  111.  17,  22  N.  E.  846;  located  in  or  nea7the  dty  o^  (SWgp,  ud 

/•rfsftyiftDon   Thenlo^ical  Seminory  v.   Peo-  which    ia   denominated    'the   aeminuy,'    w* 

pie,   101  III.  578;  Be  Swijiert,  123  lU.  267,  think   the   worda  in   the   eth   aection,   ^id 

14   N.  E.  32.  eeminarr,'  refer  to  that  particular  property. 

The  title  of  an  act  fumishea  little  aid  in  and  to  so  hold  seema  to  do  no  more  than  to 

the  ouistrucrtion   of   the    proviaiona   of   tie  give  the  la^uage  of  the  two  aeetioaa  their 

act  Itself,  and  can  only  be  referred  to  when  literal  and  ordinarily  underitood  meaulnv. 

there  ie  a  doubt  as  to  the  meaning  of  the  To   aay,   as  ia  contended   by   utpellee,   that 

aot  itadf;   and  wbm  necessary  to   refer  to  'said  seminary'  was  intended  to  mean  Um 

the  title,  tlm't  fact  of  itself  is  siiflicient  to  corporation    is   to    "*'-—^    *->—   — ~— -: —   -■ 

defeat  the  clsim  ot  exnnption.  those   words   by   i 

Hodden  ».  Barney,  5  Wnll.  107,  18  h.  «].  permisiible. 

518;   Taeoo  d  M.   Valley  R.  Co.  v.  Tho„iaa,        "it  is  aald  that  the  only  entity  n. 

132  U.  S.  174,  33  L.  ed.  302,  10  Sup.  Ct.  Rep.  in  the  charter  capable  ot  owning  prapai^ 

68.  is  the  corporation,  and   therefore   it  eoald 

Itr.  Jattiee  P^eUaiH,  after  making  tha  not  have-  been  intended  that  pi^Ff^T  ^ 
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longing  or  appertaining  to  the  seminarpr  was 
meant  by  8  6.    We  think  this  position  is 
baaed  upon  a  too  limited  meaning  of  the 
words  'belonging  or  appertaining/  as  here 
used.    Of  course,  if  the  language  of  S  5  had 
been  that  the  property,  of  whatever  kind  or 
description,   owned  by  the  said    seminary 
diall  be  forever  free  from  all  taxation,  etc., 
or  if,  as  counsel  seem  to  assume,  the  words 
1>elonging  or  appertaining*  here  necessarily 
meant  ownership  of  the  property,  then  there 
would  be  force  in  this  argument  of  counsel. 
It  is  undoubtedly  true  that  the  word  'be- 
longing'   may    mean    ownership,    and   very 
often  does.     But  that  is  not  its  only  mean- 
ing.      Wester's    International      Dictionary 
defines    it:     '2.  That   which    is    connected 
with  a  principal  or  greater  thins;   an  ap- 
pendage, an  api)urtenance.'    He  also  defines 
the  word  'pertain'  as  meaning  'to  belong  or 
pertain,   whether  by   right  of  nature,   ap- 
pointment, or  custom;  to  relate,  as  "things 
pertaining  to  life."'    Manifestly,  the  pur- 
pose of  8  6  was  to  exempt  property  owned 
by  the  corporation,  but  it  does  not  follow 
^"^^Jt  hat  the  intuition  was  to  include  in  ♦that  ex- 
emption all  property  owned  by  it  used  for 
purposes  of  tne  school." 

We  think  there  is  force  in  this  reasoning, 
and  we  are  disposed  to  concur  in  the  result 
arrived  at. 

It  is  contended  bv  counsel  for  plaintiff  in 
error  that  the  words  "said  seminary,"  con- 
tained in  8  6  of  the  charter,  referred  to  the 
corporation  created  by  the  act,  and  not  to 
the  school  buildings  and  grounds,  and  that, 
therefore,  the  exemption  necessarily  exempt- 
ed  from  taxation  all  the  property  against 
Mrhicli  the  judgments  below  were  rendered. 
Here  are  two  different  constructions  of 
t:he  exemption  clause,  each  of  which  might 
1)6  maintained  with  some  plausibility.   That 
view  which  limits  the  range  of  the  exemp- 
tion to  property  used  in  immediate  connec- 
t^ion  witn  the  seminary  might  seem  to  many 
"^  be  the  correct  one,  while  in  the  opinion  of 
others  the.  broader  claim  of  total  exemption 
^would  be  the  best  founded.    The  judges  of 
t;he   supreme  court  of  Illinois  have  unani- 
Ynotisly  taken  the  former  view,  while  coun- 
sel for  the  plaintiff  in  error  very  strongly 
&nd  very  ably  has  taken  and  maintained  the 
other.     We  can   ourselves  see  that  a  con- 
struction either  way  would  not  be  clearly 
erroneous,  or,  at  any  rate,  cither  construc- 
tion would  not  be  so  obviously  erroneous  as 
tx>   leave  no  doubt  upon  the  question.     In 
such  cases  we  think  the  rule  as  to  the  con- 
struction of  statutes  of  exemption  from  tax- 
ation should  be  applied,  ana  as  there  may 
1)6    room    for   reasonable   doubt   whether   a 
total    or    only    a    partial     exemption    was 
meant,  the  partial  exemption  should  alone 
be  recognized.    Great  weight  ought  also  to 
ue  attached  to  the  decision  of  a  state  court 
regarding  questions  of  taxation  or  exemp- 
tion   therefrom   under  the   Constitution   or 
laws  of  its  own  state.     As  is  said  in  Wilson 
V.  Standfifer,  184  U.  S.  399,  412,  46  L.  ed. 
612,  tfl8,  22  Sup.  Ct.  Rep.. 384,  389: 

"Especial  respect  should  be  had  to  such 
decisions   when   the   dispute   arises   out   of 
genera!  lawa  of  a  state,  regulating;  its  e\cr- 
I88V.0. 


cise  of  the  taxing  power,  or  relating  to  the 
state's  disposition  of  its  public  landa  In 
such  cases  it  is  frequently  necessaiy  to  re- 
cur to  the  history  and  situation  of  the  coun- 
try in  order  to  ascertain  the  reason  as  well 
as  the  meaning  of  the  laws,  and  knowledge 
of  such  particiuars  will  most  likely  be  found 
in  the  *  tribunals  whose  special  function  is  to[675] 
expound  and  interpret  the  state  enact- 
ments." . 

We  acknowled^  and  affirm  the  principle* 
that  this  court  m  this  class  of  cases  must 
decide  upon  its  own  responsibility  as  to  the 
existence  and  meaning  of  the  contract,  but 
in  arriving  at  such  meaning  in  a  case  like 
this,  the  decision  of  the  state  court  is  enti- 
tled to  exercise  marked  influence  upon  the 
question  this  court  is  called  upon  to  decide, 
and  where  it  cannot  be  said  that  the  deci- 
sion is  in  itself  unreasonable  or  in  violation 
of  the  plain  language  of  the  statute,  we 
ought,  in  cases  engendering  a  fair  doubt,  to 
follow  the  state  court  in  its  interpretation 
of  the  statutes  of  its  own  state. 

The  case- of  yorthtceatem  University  v. 
Illinois,  99  U.  S.  309,  25  L.  ed.  387,  is  no 
authority  for  the  construction  contended  for 
bv  the  plaintiff  in  error.  In  that  case  the 
charter  provided  "that  all  property,  of 
whatever  kind  or  description,  belonging  to 
or  owned  by  the  said  corporation,  shall  be 
forever  free  from  taxation  for  any  and  all 
purposes."  The  difference  between  the  two 
provisions  is  intrinsic  and  material.  What 
IS  lacking  in  the  case  at  bar  is  present  in 
the  case  cited,  namely,  a  provision  exempt- 
ing all  the  property  "owned  by  said  corpo- 
ration."   In  the  case  before  us  it  is  the 


property    "belongine    or    appertaining    to 

"  — ^d  the  word  "belonging" 


an< 


said  seminary,' 

is  construed  by  the  supreme  court  as  not 
synonymous  with  "owned  bv,"  nor  is  Uio 
word  "seminary"  regarded  in  this  connec- 
tion as  the  equivalent  of  the  word  "corpora- 
tion." 

But  the  plaintiff  in  error  contends  that 
however  correct  the  construction  adopted  by 
the  state  courts  might  be  if  founded  upon 
general  rules  of  construction  pertaining  to 
claims  for  exemption  from  taxation,  it  is 
plainly  erroneous  under  the  provision  of  8 
6  of  the  charter,  providing  that  the  act 
"shall  be  deemed  a  public  act,  and  shall  be 
construed  liberally  in  all  courts  for  the  pur- 
poses therein  expressed." 

To  adopt  the  construction  contended  for 
by  the  plaintiff  in  error  would  call  for  a  re- 
versal of  the  rules  otherwise  prevailing  in 
and  ^verning  claims  for  exemption  n*om 
taxation.  But  it  is  nevertheless  urged  that 
if  in  any  way  the  language  of  exemption 
can  by  a  liberal  construction  be  said  to  cover 
tho  whole  •property  owned  by  the  corpora- [676] 
tion,  such  construction  must  be  adopted  by 
rrason  of  the  provisions  contained  m  8  ^» 
We  think  this  is  claiming  entirely  too 
much  for  the  language  of  that  scrtion. 

As  is  therein  stated,  the  act  must  be  con- 
strued liberally  for  the  purposes  therein  ex- 
pressed. What  are  those  purposes?  In  this 
respect  the  word  "purposes"  in  §  6  is  an- 
onymous with  the  word  "object"  in  8  2,  as 
we  think,  and  we  find  that  the  object  or  pur- 
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pose  is  stated  in  S  2,  "to  furnish  instruction 
and  the  means  of  education  to  young  men 
preparing  for  the  gospel  ministry,  and  the 
institution  shall  be  equally  open  to  all  de- 
nominations of  Christians  for  this  purpose." 
It  is  for  the  accomplishment  of  this  purpose 
or  object  that  the  act  is  to  be  liberally  con- 
strued. If  a  question  ahould  arise  regard- 
ing the  meaning  of  the  lanffuase  "to  furnish 
instruction  or  the  mean»  of  education/'  and 
how  far  the  words  should  be  extended  and 
what  they  should  include,  the  words  should 
be  liberally  construed  as  provided  for  in  the 
6th  section,  because  to  furnish  instruction 
or  the  means  of  education  is  the  expressed 
purpose  or  object  of  the  act.  So,  in  regard 
to  the  powers  of  the  board  of  directors  as 
provided  for  in  the  charter;  those  powers 
should  be  liberally  construed  for  the  fur- 
therance of  the  object  stated  in  the  charter. 
To  do  so  would  not  violate  any  well-settled 
rule  of  construction,  and  would  nevertheless 
be  sufficient  in  case  of  doubt  to  turn  the  de- 
cision in  favor  of  a  construction  more  lib- 
eral in  its  nature  than  might  otherwise  be 
properly  adopted.  But  we  do  not  think  it 
was  intended  by  the  language  of  the  6th  sec- 
tion to  provide  a  complete  overthrow  of  a 
canon  of  construction  such  as  the  one  in 
question,  which  has  obtained  for  so  many 
years,  and  has  been  so  universally  and  so 
strictly  adopted  ajid  adhered  to  by  the 
courts  of  the  whole  country.  We  again  re- 
sort to  the  language  of  the  opinion  of  the 
Illinois  court  for  the  presentation  of  its  own 
reasons  for  the  somewhat  strict  construction 
of  the  exemption  clause  adopted  by  it. 
After  stating  that  it  should  not  be  presumed 
that  the  legislature  intended  to  exempt 
property  from  taxation,  but  such  intention 
must  appear  affirmatively,  and  it  will  be 
[677]  strictly  construed,  and  ^thiat  any  ambiguities 
must  operate  against  the  parties  who  claim 
the  exemption,  the  court  (p.  181,  N.  E.  p. 
199)  continued: 

"That  laws  exempting  property  from  tax- 
ation are  generally  subject  to  these  rules  of 
construction  is  not  seriously  questioned,  but 
counsel  for  appellee  say  said  rules  do  not 
apply  here,  because  by  S  6  of  the  charter  it 
is  provided  that  the  act  'shall  be  construed 
lil)erally  in  all  courts  for  the  purposes 
therein*  expressed.'  We  do  not  think  this 
language  was  intended  to  or  could  be  held 
to  chanffe  or  qualify  the  eeneral  rules  of 
construction  applicable  to  the  section  under 
consideration.  Here  the  very  question  to 
be  determined  is,  What  is  the  purpose  ex- 
pressed in  that  section?  And  to  say  that 
liberal  rules  of  construction  must,  under  § 
0,  be  applied  in  favor  of  the  contention  that 
all  property  belonging  or  appertaining  to 
the  corporation  is  exempt  would  be  to  beg 
the  whole  question.  In  determining  what 
purpose  is  expressed  in  the  section,  resort 
must  necessarily  be  had  to  the  general  rules 
for  considering  suc^  laws.  When  that  pur- 
pose is  ascertained,  liberal  rules  of  con- 
struction, if  necessary,  are  to  be  resorted  to, 
to  give  effect  to  such  purpose.  .  .  .  We 
think  this  case  turns  upon  whether  or  not 
the  words  'said  seminary,'  used  in  the  5th 
elauae,  Bhould  he  given  the  meaning  of  'said 


corporation.'  In  our  opinion  the  applica- 
tion of  the  rules  of  construction  above  re- 
ferred to  does  not  warrant  such  a  construc- 
tion." 

This  is  not  such  an  unnatural,  strained, 
or  unreasonable  construction  of  the  act  em 
shows  it  to  be  erroneous,  and  while  it  might 
be  otherwise  construed  so  as  to  effect  a  total 
exemption,  we  are  not  prepared  to  hold  that 
the  state  court  so  clearly  erred  as  to  call 
upon  U8  to  reverse  its  determination.  We, 
therefore,  adopt,  though,  we  admit,  with  some 
hesitation,  the  views  of  the  state  court, 
which  lead  to  an  affirmance  of  the  judg- 
ments. 

Affiiined. 

Mr.  Justice  WUte,  with  whom  concur 
Mr.  Justice  Brown  and  Mr.  Justice 
Holmes,  dissenting: 

The  court,  in  stating  the  facts,  refers  to 
a  previous  opinion  of  *the  supreme  court  of[61 
the  state  of  Illinois,  announced  in  a  case 
between  the  same  parties,  involving  a  quee- 
tion  of  law  like  unto  that  which  arises  on 
this  record.  In  that  case,  however,  the  su- 
preme court  of  Illinois  but  reversed  and  re- 
manded for  a  new  trial,  and  hence  the  lud^ 
ment  was  not  final  and  not  susceptible  of 
being  brought  to  this  court  to  test  the  issues 
involving  the  constitutional  right  under  tha 
contract.  After  the  record  in  the  previous 
case  reached  the  trial  court  the  case  was  not 
further  pressed  by  the  plaintiff  for  such 
length  of  time  as  to  cause  it,  under  the  Illi- 
nois statute,  to  be  in  effect  abandoned.  The 
?[ue8tion  here  now  for  review  is  not,  there- 
ore,  controlled  by  the  thing  adjudged  aris- 
ing from  the  previous  judgment.  The  court 
does  not  now  decide  to  the  contrary,  but  the 
j  matter  is  referred  to  by  me  lest  a  misconcep- 
tion be  caused  by  the  mention  made  of  t£a 
subject  in  the  opinion  of  the  court. 

I  do  not  dispute  the  elementary  proposi- 
tion that  exeipptions  from  taxation  axa 
atricti  juris,  that  is,  not  to  be  extended  bj 
implication.  This,  however,  does  not  implT 
that  a  contract  exemption  is  to  be  disreffardh 
ed,  simply  because  it  may  be  possible  for  a 
subtle  mind  to  suggest  a  possible  doubt  as 
to  the  exemption,  nowever  conjectural  maj 
be  the  assumption  on  which  the  doubtis 
rested.  Nor  does  the  rule  mean  that,  be- 
cause it  is  deemed  that  a  particular  contract 
exemption  was  an  unwise  one  for  the  pubUe 
interest,  therefore  the  meaning  of  the  oon- 
tract  is  to  be  disregarded  by  a  court  in  or- 
der to  relieve  the  public  from  the  burdena 
arising  from  the  obligations  of  the  contract. 
The  rule,  as  underst<x)d  bv  me,  is  this  onlj, 
that  Uie  language  from  which  an  exemption 
is  claimed  to  arise  is  to  receive  a  literal  con- 
struction, and  is  not  to  be  extended  so  ma 
to  embrace  a  right  not  within  the  clear 
meaning  of  the  contract.  I  do  not,  more- 
over, dispute  the  principle  that  where  the 
contract  which  is  asserted  to  have  been  im- 
paired arises  from  a  state  law,  it  is  the  dotj 
of  the  court,  in  case  of  doubt  as  to  the  mean- 
ing of  the  contract,  to  adopt  the  conatme- 
tion  given  to  it  by  the  state  court.  TMa 
rule  does  not  imply  that  because  the  state 
court  has  decided  against  the  contract  rights 
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therefore  there  is  doubt  and,  hence,  the  re- 
sulting duty  to  affirm    the   action   of  the 
state  court.     If  such  were  the  case,  the  pow- 
[679]er  of  this  court  to  review  the  action  *of  state 
courts  concerning  the  alleged  impairing  of 
the  obligations  of  a  contract  would  be  at  an 
end   wherever  the  contract  took  its  origin 
in  state  law.    The  significance  of  the  rule 
is  this,  that  if,  fairly  considering  the  issue 
of  contract  arising  from  the  stale  law  and 
its  alleged  impairment,  this  court,  in  the  ex- 
ercise of  its  independent  judgment,  remains 
in  doubt,  the  decision  below  construing  the 
state  law  will  be  allowed  to  solve  the  doubt, 
and  thus  secure  the  affirmance  of  the  judg- 
ment.    The  obligation  on  me  as  a  member  of 
the  court  is  identical  with  that  which  rests 
on  the  court. 

Coming  to  apply  these  rules  to  the  case  in 
hand,  my  mind  has  no  doubt  whatever  as 
to  the  true  meaning  of  the  contract.  Let 
me  state  what  the  contract  is,  in  order  to 
show  why  I  do  not  doubt  on  the  subject. 

The  1st  section  of  the  act  from  which  the 
<9ontract  arises  creates  a  corporation  for  a 
religious  and  benevolent  purpose,  under  the 
name  of  "The  Board  of  Directors  of  the  Chi- 
cago Theological  Seminary.''  The  2d  sec- 
'tionprovides  as  follows: 

''That  the  seminary  shall  be  located  at  or 
near  the  city  of  Chicago.  The  object  shall 
be  to  furnish  instruction  and  the  means  of 
education  to  young  men  preparing  for  the 
^spcl  ministry,  and  the  institution  shall  be 
equally  open  to  all  denominations  of  Chris- 
tians for  this  purpose." 

The  3d  section  provides  for  the  board  of 
directors;  the  4tli  relates  to  the  powers  of 
The  board;  and  the  5th  is  as  follows: 

••That  the  property,  of  whatever  kind  or 
description,  belonging  or  appertaining  to 
eaid  seminary,  shall  be  forever  free  and  ex- 
empt from  all  taxation  for  all  purposes 
"Whatsoever." 

The  6th  section  provides  when  the  act 
^all  take  eifect,  ana  declares  that  it  "shall 
"he  construed  liberally  in  all  courts  for  the 
purposes  therein  expressed."  Does  the  ex- 
emption covered  by  the  5th  section  relate  to 
the  theological  seminary,  the  corporation 
created  by  the  act,  or  does  it  apply  only  to 
«  building  to  be  erected  by  the  corporation? 
is  the  question  at  issue. 

It  is  admitted  that  if  the  exemption  ap- 
^03  plies  to  the  theological  'seminary,  the  con- 
tract has  been  impaired  and  the  jud^nent 
should  be  reversed.  It  is  now  decided  that 
the  exemption  relates  only  to  the  seminary, 
that  is,  to  the  buildings,  and,  therefore,  the 
judgment  is  affirmed.  Now,  giving  to  the 
words  of  exemption  their  natural  meaning, 
mnd  construing  them  strictly,  there  does  not 
■eem  to  me  to  be  a  doubt  that  they  relate 
to  the  theological  seminary  incorporated  by 
the  act,  and  referred  to  as  such  in  its  1st 
section.  My  mind  does  not  enable  me  to  see 
what  else  the  words  can  mean.  If  it  was 
intended  merely  to  exempt  a  building  or 
buildings,  lang^uagc  could  have  been  em- 
ployed which  would  have  aptly  conveyed 
such  meaning.  Instead  of  doing  this,  the 
language  used  in  the  act — as  I  understand 
it — excludes  such  construction,  since  it  de- 
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Clares  that  the  exemption  shall  relate  to  the 
proj^erty  ''belonging  or  appertaining  to  said 
seminary;"  the  word  "belonging"  clearly  re- 
ferring to  the  corporation  created  by  the 
act  and  on  whom  was  conferred  the  power  to 
own  and  possess  property.  Emphasis  is 
added  to  this  view  when  the  eoope  of  the  ex- 
emption is  borne  in  mind ;  since  it  embraces, 
not  a  mere  building  or  its  aooessories,  but 
the  property  of  whatever  kind  or  descrip- 
tion, thus  describing  and  referring  to  the 
power  to  own  and  acquire  proper^  of  every 
Kind  and  descrintion,  real  or  personal,  con- 
ferred on  the  tneological  seminary  bv  the 
act.  It  is  further  to  be  observed,  as  throw- 
ing light  upon  the  subject,  that  in  the  4th 
section,  immediately  preceding  the  erant  of 
the  exemption,  the  particular  building,  or 
place  of  learning,  to  be  constructed  by  the 
theological  seminary  is  twice  referred  to  as 
the  institution,  thus  showing  that  the  lef^- 
islative  mind  had  immediately  before  it 
when  the  exemption  was  gpranted  the  dis- 
tinction between  the  theological  seminary  as 
a  corporate  entity  to  whicn  the  exemption 
was  granted,  and  the  institution  to  be  con- 
structed and  supported  by  the  theological 
seminar^'.  I  cannot,  moreover,  conceive 
that  the  words  of  the  statute,  immediately 
following  the  section  granting  the  exemp- 
tion, commanding  that  the  provisions  of  the 
contract  "shall  be  liberally  construed  in  all 
courts  for  the  purposes  tnerein  expressed," 
should  have  what  seems  to  me  their  plain 
meaning  disregarded,  by  causing  them  to 
refer,  not  to  the  act  as  a  whole,  *but  to  Bome[681] 
particular  provision  in  it.  I  find  nothine 
in  the  language  which  lends  itself  to  such 
a  view. 
I  therefore  dissent. 

I  am  authorized  to  say  that  Mr.  Justice 
Brown  and  Mr.  Justice  HoIbms  concur  in 

this  dissent. 


INDIANA       MANUFACTURXNG       OOtf- 

PANY,  Appt., 

V, 

ARMIN  C.  KOEHNE  ei  oL 
(Bee  S.  C.  Reporter's  ed.  681-691.) 

Equitj^ — suit  to  enjoin  collection  of  illegal 
tax — cZoud  on  title — adequate  remedy  at 
lau}^ -multiplicity  of  suite — irreparable 
injury — equitable  jurisdiction  of  Federal 
courts. 

1.  An  averment  that  an  araessment  upon  the 
capital  stock  and  franchises  of  a  corporation 
constitutes  a  cloud  upon  title  Is  not  sufficient 
to  sustain  a  bill  In  equity  which  seeks  to  en- 
Join  the  collection  of  such  tai  as  illegal, 
where  it  contains  no  allegation  that  the  cor- 
poration owuB  any  real  property. 

S.  The  absence  of  an  adequate  remedy  at  law 
Is  not  shown  by  an  averment  In  a  bill  which 
seeks  to  enjoin  the  collection  of  a  tax  on 
property  alleged  to  be  exempt  from  taxation* 

Note, — As  to  iniunotion  to  restrain  the  col- 
lection of  illegal  taxes — see  note  to  Odlln  T. 
Woodruff  (Fla.)  22  L.  B.  ▲.  609. 
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ttoa  ot  a  ;^'«t«»«;""t^»  ""'.'■.''■'!  tl36,  40  N.  E.  122;  Hart  v.  8milh  (Ind.)  58 

artalns  under  the   Conetltutlon   and  law*  of  ,     ^     .     _._    ba   ij    v    ant 

the  United  fitatee.  within  the  meaning  of  the  ^  , ?"  ■*    ?>"'  ^*  ^■^:  ^"l",  ._,.„      ^     ^ 

JadlclaiT  act  of  Ausnat  18,  1888  (25  Stat,  at  •'  would  acem  that  a  plaintiff  who  has 

I..  MS,  chap.  ASG)   I  1,  Dnlria  thciv  la  ap-  >   nght  to  go  into  the  Federal  courts     b^ 

....  ^..  J  cauaa  of  diversity  of  citijiensMp,  or  ber-.iiiiie 

a  Federal  question  is  involve,  alioulj  be 
eJlowod  the  remedy  of  injunction  n'hpne^'^^, 
under  the  facta  stated  in  his  bill,  it  ivould 
be  sustained  in  the  state  courts. 

T^   Federal   court   had   equibtble   cogni- 

^i^:^h  !£?•?  *■!•  ^^i^,  "^"f*  f*r  *^  *3  L.  ed.  10:i3.  19  Sup.  CX.  Rep.  750 ;  7.o„* 

United  eUtea  for  the  Diatrict  of  Indi-  ^a,  ,   j-hird  Vat.  Bank,  174  U.  S.  43.'S,  43 

■iia  to  review  ft  decree  which  diBmiseed  •  l.  rf.   1037,   19  Sup.  Ct.   R«>.  874;   Suiytk 

bill  in  a.  amt  in  equity  to  enjoin  the  collec-  ,  ^,^   jg^  ^   S  jgO  42  L  ed.  819,  13  Sup. 

r*  '"^^  '**^  «i^  opinion^  A   ,^it             ^e  mainUlned   in  equity  to 


A 


Okuae.  and,  with  Mr.  K  Wimttr,  filed  ft  brief 


tMt»  in  eontrover*;  would  be  paid  to  the 


'**r,  VPf "i?*:               .      .           ,     .   ..^.  sUte,  atrf  thus  become  irrtwvpraWe  if  paid, 

ynited    State,    court,    hftw    jun^irtion  ,^„  ,   ^.^^t,  5  Mcl-eao,  618.  Fed.  Cfta. 

"^^^.•^^r^/    fi  V;^  s't'"*^o    ,  N*^  *•«"■     ^  -'^  '^'"'  -^"•"'   «"-*  ^• 

*-';rrvrj:  /:■  A-'i ' «.  ?o. « tei  fis'"^^'*';  'b^o '"L^f^  ^■#* 

'^&L'1S'  l^wS-«Ye  furtedicUon  of  S^i-"-  -/-'  «-"■<'.«  ^i-  «;  «of 

«   Vnited  Stftlw  court  dfrenda  only  upon  ^-  0«tag»™.e  Co-.ly.  43  ftia.  »5;  baUcka. 

dixTwe  «*UwaBhip   of   the   parti..,  ftnd   no  -^  '   '"'»■'  fi""'*  *5  « u.  519. 

eiwUtation*]  qw^on  it  inrolTed,  its  equi-  InjimctJOO    will   lie   u>   nMroia   the   eol- 

tftbW  juriediction  oftnBot  be  oorttd  by  the  l«*ion  of  a  lax  on  pertooftl  property,  vhva 

(act  tlmt  ft  nocdy  ftt  law  m.y  «M  Badw  the  raforeement   of  the  t^x  w^iuld   l^ul  to 

«tai«  atBtui«».  ft   multiplieity   of   suits,  or   wheir  the   law 

iltCi-mihaf  V.  Wrifht,  ISl  U.  8.  »I,  M  authoririt^  the  tai  is  ille^T.].  or  where  then 

U  <vi.  WS.  T  S^p.  Ct.  Ropk  WO,  ift  no  means   of   rewNerinp  b«ck   from    tke 

LikrwiMk  where  other   qneatiom  ai»  in-  .<»te  taies  illt^'ly  ssn'saed. 

»«)w.i.  iuri»iirtioo   will  he  maintdBad.  Citji  .V4J,  BjiI  t.  /-bJiumA.  •  Flipp.  ei, 

.VwtrU^f  T.  {\Mpn-.  e  Wall,  SH.   IS  L.  Fed.   Oas.   N\v   2.743;    Firtt   .V«t.   Bunk   t. 

^  SU.  OixifldJ  <\<b«;>.  3  DilL  Si's.  Fed.  Cu.  Ko, 

A  Mit  ift  equity  w«*  not  <«]y  a  pr(i>w  4.S(^. 

Mit  oniar  tbe  c-irvumatanmi.  tait  the  imlj  Mr.    WUUaa    L.    TbtIu'    argoed    tha 

rfrMi**  h»l  «<  fuii  which  could  b*  biwuht  oau*^  and.  wiih  iftws.  MtrrM  Jfoowa  ani 

«M  1S8  v.a. 
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Oaasius  0,  Hadley,  filed  a  brief  for  appel-  equity  to  enjoiD  the  collection  of  taxes.  It 
lees :  appears  that  certain  taxes  had  been  assessed 
The  complainant  lias  a  plain,  adequate  le-  against  the  complainant,  a  corporation  of 
sal  remedy  under  the  laws  of  the  state  of  Indiana,  and  process  had  issued  for  the  col- 
Indiana,  and  is  not  entitled  to  the  interpo-  lection  thereof  which  included  all  the  yearf 
sition  of  a  court  of  equity.  from  1893  to  1898  (both  years  inclusive), 
Senour  v.  Matchett,  140  Ind.  636,'40  N.  E.  and  also  for  the  year  1900;  that  such  taxes, 
122;  Ogden  v.  Walker,  59  Ind.  460;  Adams  or  the  greater  part  of  them,  were  (as 
Evp.  Co.  V.  Ohio  State  Auditory  165  U.  S.  averred)  illegal,  beeiuse  they  were,  among 
194,  41  L.  ed.  683,  17  Sup.  Ot  Hop.  305;  other  things,  assessed  pursuant  to  a  law  of 
Pittsburgh,  0.  C.  d  St.  L.  R.  Co.  v.  West  the  state  of  Indiana,  upon  the  value  of  cer- 
Virginia  Bd.  of  Public  Works,  172  U.  S.  tain  letters  patent  cf  the  United  States,  for 
32,  43  L.  ed.  354,  19  Sup.  Ct.  Rep.  90;  Small  inventions  owned  by  the  corporation;  that 
v.  Lawrencehurgh,  128  Ind.  231,  27  N.  E.  such  state  law  was  in  violation  of  the  Fed- 
500;  Clement  v.  People,  177  111.  144,  52  N.  eral  Constitution,  and  was  therefore  void; 
E.  382;  Kinley  Mfg.  Co.  v.  Kochersperger,  that  the  part  of  the  taxes  which  complain- 
174  111.  379,  61  N.  E.  648;  Jones  v.  Rush-  ant  admitted  to  be  legal  it  had  paid,  and 
ville  Natural  Oas  Co.  135  Ind.  595,  35  N.  notwithstanding  such  payment  the  tax  offi- 
E.   390.  cials    were   threatening   to    levy    upon    its 

If  the  state  board  should  affirm  the  as-  property  to  collect  the  residue, 
seesmexkt  made   by  the   county  board,  the  .  By  reference  to  the  general  tax  laws  of  In- 
appellant  should  pay  the  taxes  assessed,  and  diana  of  1891  it  will  be  seen  that  it  is  there- 
then  file  a  petition  with  the  board  of  com-  >»  provided  that  each  district  assessor  shall^ 
ndssionerft  Jor  recovery  of  the  amount  il-  commencing  in  April  in  each  year,  inquirt 
l^ally    assessed.     The  taxes  here  enjoined  <>',  .f^^^    person    concerning    his    properly, 
are  the  state,  county,  and  city  taxes.    The  while  as  to  corporations  their  officers  are  to 
statutes  of  tiie  state  of  Indiana  provide  a  deliver  to  the  assessor  a  sworn  statement  of 
oomplete  system  for  the  refunding  of  taxes  ^"e  property  of  such  oorooration  in  detail, 
that   have  been   illegallv  assessed   and   col-  fj"<^  among  the  items  to  be  reported  is  the 
lected,   even  after   tliev"^  have  been   distrib-  "market  value,  or,  if  no  market  value,  then 
uted  to  the  municipafities  for  which  they  ^^^  *<^*"^1  ^*^"V'  V^  ^^"^  of  stock*'  of 
%vere  collected.  ^^^  company.    The  statement  made  by  the 
Hou<ird  County  v.   Armstrong,    91    Ind.  cornoration  to  the  assessor  is  by  him  deliv- 
628;    Simonson  v    West   Harrison,    5    Ind.  erea  to  the  county  auditor,  who  in  turn  de- 
wApp.  466,  32  N.  E.  685;  Dill.  Mun.  Corp.  ^^^j"  »^  ^  ^.^^''d  ?/  f«V«^'  which  values 
041;   Pittsburgh,  0.  C.  d  St.  L.  R.  Co.  v.  ^^J.^  assesses  the  capitel  stock  and  all  fran- 
West  Virginia  Bd.  of  Public  Works,  172  U.  ±^^^1^*"^  ^J^'^'^  .property  of  the  company. 
«    Qo   A'i  T    ^    1KA    ^(i  c„«  rn-   u^JL  on  This  board  of  review  makes  the  original  as- 

rk^    «  „   ni.: «    n  Ti7«ii    iaq    oa  t    .wI  nient    upon    the   corporation,   to   the   state 

Dous  V.  Chicago,  11  WaJl    108,  20  L^ed.  ^^^^^  J  ^^  commi^oners.     ^Tax  law  of [683] 

Sf4   o^rTo^f  «;  f/pfv    nJ?V^  ^"^  '  1891,  §  126,  as  amended  by  the  act  of  1895, 

^t^'rf^^'^k^  I  ^  "*     ^t/road  T<^  Cas^,  7^  «    U^„  3^^h  appeal  the  stete  board 

?^  ^'  fno''^?;-?"^  l"""^'  ^V^Z  ""'  fTi^  ^i  decides  as  to  the  assewment,  and  may,  if  it 

^\n\^^V  ^^''a^o%\^'''^'^^^^'^'^^^  <lecides    that    the    property    is     asse^iable, 

S19,   29  L.  ed.  612    6  Sup.  Ot    Rep    372;  ,^i^^  ^^^j^  ^„  asse^m^nt,  "increasing  or  re- 

So '*??  J-  ^^V'x}^^  E'a     n^h  ^i  ^'  ^  ducing  it,  as  it  may  decide  proper,  Ind  the 

^73,  11  S"P.  Ot  Rg>.  W6;  Pact/?c  ^a^.^  auditS-  then  certifies  such  chanVes  in  valu- 

y.  Sethert,  142  U.  S.  339,  35  I^ed    1035,  3  ^tion  made  by  the  state  board  to  the  several 

Inters.  Com.  Rep.  810   12  Sup  Ot.  Rep.  250;  counties,  and  provision  is  made  for  the  col- 

^ttshurgh,  C.  C.  d  St    LR.  Co.  v.  West  lection  of  the  same  by  the  proper  officials 

MTirgtnui  Bd.  of  Public  Works,  1/2  U.  S.  32,  jjy  the  act  of  1853  (Ind.  Rev.  Stet.  ed.  1881, 

^3  L.  ed.  364,  19  Sup.  Ob.  Rep.  90;  Cooley,  ^^  5813,  6814;  Ind.  Rev.  Stat.  ed.  1894,  k% 

Taxn.    pp.    638,    543;    Pacific   Exp.    Co.    v.  7915,7916)  provision  is  made  that  any  per- 

JQeibert,  44  Fed.  310;  DuBots  v.  Lake  Coun-  son  or  corporation  may  appear  before  the 

ty,  10  Ind.  App.  347,  37  N.  E.  1056;  Shultz  board  of  commissioners  of  any  counly  and 

-v.  Blackford  County,  20  Ind.  178;  State  ex  establish  by  proper  proof  that  such  person 

rel.  Oodfroy  v.  Miami  County,  63  Ind.  407 ;  or  corporation  has  paid  texes  which  were 

A^rka^isas  Bldg,  d  L.  Asso.  v.  Madden,  175  U.  wrongfully  assessed  against  him  or  it,  and 

S.  269,  44  L.  ed.  169,  20  Sup.  Ot.  Rep.  119;  it  is  thereby  made  the  du^  of  the  board  to 

Bretoer  v.  Springfield,  97  Mass.  152;  Hunne-  order  the  amount  so  proved  to  have  been 

y)ell  V.   Charlestoum,   106  Mass.   350;    Van  paid,  to  be  refunded  to  the  payer  from  this 

Cott    ▼.    Milwaukee    County,  18  Wis.  247;  county  treasury  so  far  as  the  same  was  as- 

Mooen  ▼.  Smedley,  6  Johns.  Oh.  28 ;  Wells,  sessed  and  paid  for  county  taxes.    Where  a 

?.  d  Oo.  ▼.  Dayton,  11  Nev.  161.  portion  of   the  amount  so  wrongfully  as- 
sessed and  paid  shall  have  been  paid  for 

Mr.     Justice     Peokham    delivered    the  state  purposes,  and  shall  have  been  paid  in- 

opinion  of  the  court:  to  the  state  treasury,  it  is  made  the  duty 

The     complainant    herein     has    appealed  of  the  board  to  certify  to  the  auditor  of  the 

from  the  decree  of  the  circuit  court  of  the  state  the  amount  so  proved  to  have  been 

United  States  for  the  district  of  Indiana,  wrongfully  paid,  and  the  auditor  is  directed 

which  dismissed  ite  bill.    It  was  a  suit  in  to  audit  the  same  as  a  claim  against  the 

188  V.  8.  ^^^ 


683-688 


Supreme  Court  of  the  United  States. 


Oct.  Term, 


treasure,  and  the  treasurer  of  the  state  is 
directed  to  pay  the  same  out  of  any  moneys 
not  otherwise  appropriated. 

The  further  steps  to  be  taken  in  case  the 
authorities  refuse,  upon  such  application, 
to  pay  over  the  taxes  wrongfully  assessed, 
are  adverted  to  hereafter. 

The  bill  states  that  defendant  Kochne  is 
the  treasurer  of  Marion  county,  where  these 
taxes  were  assessed,  and  he  is  by  law  also 
the  treasurer  of  the  city  of  Indianapolis, 
and  a«  the  treasurer  of  the  county  of 
Marion  and  the  city  of  Indianapolis  he  col- 
lects for  them  all  taxes,  and  makes  distri- 
bution thereof,  and  also  collects  all  taxes 
due  the  state  from  Marion  county,  and  in 
fact  he  collected  all  taxes  assessed  for  all 
purposes  against  appellant.  There  is  no 
other  treasurer  of  the  city  of  Indianapolis, 
and  the  money  for  that  city  collected  by  tax 
remains  in  the  hands  of  the  county  treas- 
urer of  the  county  of  Marion  until  it  is  ex- 
pended; the  county  treasurer  thus  retain- 
[684]tng  all  taxes  *iii  his  hands  belonging  both  to 
the  county  of  Marion  and  the  city  of  In- 
dianapolis until  those  taxes  are  properly  ex- 
pended. 

Other  averments  were  contained  in  the 
Mil,  but  none  material  to  the  case  as  we 
view  it,  and  upon  all  the  facts  complainant 
comes  into  a  court  of  e<}uity  for  the  purpose 
of  enjoining  the  collection  of  the  alleged  il- 
legal portion  of  these  taxes  which  bad  been 
imposed  on  the  lettera  patent  mentioned, 
ana  it  was  claimed  by.  the  complainants 
that,  excluding  the  value  of  such  patents, 
the  shares  had  no  value  above  the  indebted- 
ness of  the  corporation,  and  therefore  it  was 
wholly  exempt,  or  exempt  with  the  exception 
of  a  very  small  suni,  from  taxation,  and 
that  siun  it  had  paid. 

The  foundation  of  this  appeal  to  equity, 
as  averred  by  complainant,  was  (1)  on  the 
ground  that  the  assessment  constitutes  a 
cloud  upon  title;  (2)  that  there  is  no  ade- 
quate remedjr  at  law;  (3)  that  a  multiplic- 
ity of  suits  IS  avoided;  and  (4)  that  it  pre- 
vents irreparable  injury  to  complainant. 

It  has  long  been  the  settled  doctrine  of 
the  Federal  courts  that  the  mere  illegality 
of  a  tax,  or  the  mere  fact  that  a  law  upon 
which  the  tax  is  founded  is  unconstitution- 
al, does  not  entitle  a  party  to  relief  by  in- 
j  lection  against  proceedings  under  the  law, 
but  it  must  appear  that  the  party  has  no 
adequate  remedy  by  the  ordinarr  processes 
of  the  law,  or  that  the  case  falls  under 
some  other  recognized  head  of  equity  iuris- 
diction,such  as  multiplicity  of  suits,  irrep- 
arable injury,  etc  See  Cmiokshank  v. 
BidweU,  176  U.  S.  73,  80,  44  L.  ed.  377,  380, 
20  Sup.  Ct.  Rep.  280,  where  many  of  the 
authorities  upon  this  subject  are  collected 
in  the  opinion  which  was  delivered  by  Mr. 
Chief  Justice  Fuller.  See  also  Pittsburgh, 
C,  C,  d  8t,  L.  R.  Co.  V.  West  Virginia  Bd, 
of  Publie  Works,  172  U.  S.  82,  43  L.  ed. 
354,  19  Sup.  Ct.  Rep.  90,  where  Mr.  Justice 
Gray  dealt  with  tne  subject  quite  fully. 
We  must  judge  the  case  it  bar  under  the 
rules  laid  down  by  the  authorities  cited. 

We  take  the  grounds  in  the  order  above 
stated. 

e^4 


(1.)  In  regard  to  the  averment  that  tbm 
assessment  constitutes  a  cloud  upon  title. 

It  is  the  ordinai-y  case  of  an  assessnnent 
upon  the  value  of  the  capital  stock  of  a  cor- 
poration and  its  franchises.  Our  attention 
has  not  been  called  to  any  statuto  which 
makes  the  'assessment  upon  the  shares  a [61 
lien  upon  the  real  estate  of  a  corporation, 
and  if  it  were  such  lien,  there  is  no  aver- 
ment that  the  company  owned  any  real  es- 
tate; hence,  no  cloud  upon  its  title  is  made 
apparent,  even  if  there  could  be  a  cloud  cast 
upon  the  real  estate  merely  by  reason  of  an 
ordinary  assessment,  such  as  is  made  io 
this  case.  There  is  nothing  in  the  objec- 
tion. 

(2.)  There  is  the  averment  that  the  com- 
plainant is  without  any  adequate  remedy  at 
law,  and  one  of  the  grounds  for  such  aver- 
ment is  stated  in  the  oill  as  follows: 

"And  your  orator  further  shows  unto 
your  honors  that  the  defendant  Armin  G. 
Koehne  is  the  treasurer  of  Marion  county, 
Indiana,  whose  duty  it  is  as  such  •treasurer, 
under  the  laws  of  the  state  of  Indiana,  to 
receive  and  collect  taxes  for  the  said  state 
of  Indiana,  and  also  for  Marion  countr  in 
said  state,  and  also  for  the  city  of  Inman- 
apolis  within  said  county,  and  also  for  the 
school  board  of  the  city  of  Indianapolis,  In- 
diana. That  a  large  proportion  of  the 
amounts  received  and  collected  by  the  said 
defendant  as  treasurer,  as  aforesaid,  are  for 
and  on  account  of  and  for  the  benefit  of  the 
state  of  Indiana,  a  sovereign  state,  and  one 
of  the  United  States,  and  that  under  the 
Constitution  and  laws  no  suit  can  be  main- 
tained against  the  state  of  Indiana.  That 
it  is  a  part  of  the  duty  of  the  said  defend- 
ant Armin  C.  Koehne,  as  aforesaid,  to  paj 
over  into  the  treasury  of  the  state  of  Indi- 
ana a  large  portion  of  the  amounts  so  re- 
ceived and  collected  by  him  as  taxes,  and, 
therefore,  that  if  said  amounts  are  so  col- 
lected and  received  and  paid  over,  they  will 
become  mixed  with  the  moneys  of  the  said 
state,  and  thus  be  beyond  reach  of  any  pro- 
cess of  this  or  any  court,  and  irrecoverable, 
and  that  great  and  irreparable  injury  will 
result  to  your  orator  if  such  unlawful  col- 
lection and  paying  over  as  aforesaid  be  not 
prevented." 

The  averment  that  a  portion  of  the  tax 
is  to  be  paid  to  the  state  of  Indiana,  and 
that  the  state  cannot  be  sued,  is  answered 
by  the  remedy  provided  by  the  law  of  Indi- 
ana for  such  a  case.  Under  that  law  tli« 
complainant  was  boimd  in  the  first  place  to 
appeal  from  the  decision  of  the  boanl  of  re- 
view, which  included  the  letters  patent,  in 
the  value  of  the  shares  of  stock  of  the  cor- 
poration. Such  appeal  would,  by  the  pro- 
vision of  the  'statute,  be  taken  to  the  state[6 
board  of  tax  commissioners,  and  if  that 
board  affirmed  the  decision  of  the  board  of 
review  the  corporation  could  pay  the  tax  and 
immediately  file  a  petition  with  the  board  of 
county  commissioners  to  recover  it  buck  un- 
der the  act  of  1853,  above  referred  to.  An 
appeal  is  given  from  the  refusal  of  that 
board  to  repay  the  tax.  3  Ind.  Rev.  Stat. 
1894,  §  7917;  Schultz  v.  Blackford  County^ 
20  Ind.  178 ;  State  ew  rel,  Godfroy  v.  Utomi 
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Cfounty,  63  Ind.  497,  501.  This  appeal 
i9irould  be  taken  to  the  circuit  court,  and  by 
tiie  general  law  an  appeal  lies  from  that 
court  to  either  tlie  appellate  court  or  the 
supreme  court  of  the  state,  according  to  the 
amount  involved. 

The   fact   that  a   portion   of   the   money 
raised  by  the  tax  might  be  for  state  pur- 
poses is  not  material  under  the  provisions 
of   the  act  of   1853,  supra.    The  courts  of 
Indiana  have  held  that  the  filing  of  a  peti- 
tion with  the  board  of  commissioners  under 
that  act  was  in  itself  notice  to  the  county, 
and  if  thereafter  the  money  was  paid  over 
to  the  state  or  to  the  city,  it  was  no  de- 
fense; that  when  the  board  of  commission- 
ers  received   notice,   the  county   became   a 
trustee  for  the  claimant,  and  in  the  event 
the  money  was  awarded  to  him  the  county 
was  bound  to  refund  the  same,  and  a  pay- 
ment by  the  county  authorities  after  such 
notice,  or  the  commencement  of  an  action, 
to  the  state  or  town  authorities,  was  at  its 
own   ri^   and   peril.     The   taxpayer   could 
not  be  required  to  pursue  such  funds  into 
the  hands  of  the  parties  to  whom  they  were 
wrongfully  distributed,   and  the   fact  that 
the  taxes  were  voluntarily  paid  constituted 
no  defense  under  the  statute  cited.    DuBoia 
V.  Tjake  County,  10  Ind.  App.  347,  37  N.  E. 
1056.     It  is  also  said  in  the  above  case  that 
if  the  money  had  been  paid  over  when  the 
petition  was  filed,  the  statute  provided  that 
the  commissioners  should  give  the  claimant 
a  certificate  to  the  state  auditor  for  the  re- 
payment by  the  state  treasurer,  when  taxes 
had  been  paid  that  were  wrongfully  assessed 
for    state   purposes.    There     was    nothing, 
therefore,  to  prevent  the  complainant  herein 
from  paying  the  tax  and  immediately  filing 
its  petition  with  the  board  of  county  com- 
'Qissioners   to   have    it    refunded,    and   the 
Pctyment  to  the  state  (if  made)  was  imma- 
Wrial  and  constituted  no  defense.     The  tax 
<?ould    be    recovered    back,    notwithstanding 
^l^e  payment  to  the  state. 
J        •!!  has  been  urged,  however,  that  the  act 
oj  1853  was  not  broad  enough,  inasmuch  as 
i  t:  required  that  the  taxes  should  have  been 
'^v-rongfully  assessed,  and  that  mere  illegal- 
^t:y    would  not  be  sufficient  in  order  to  re- 
^i^^ver    under    the    statute,     citing    Howard 
^^'ounty   V.   Armstrong,  91    Ind.   528.    That 
^^«.se   simply  held  that  where  property  was 
lc»gally   taxable,  ard  the  tax  assessed  was 
justly   and  equitably  due,  if  through  some 
i  iTBgularity  or  default  it  had  not  been  le- 
gally assessed,  it  could  not  be  said  to  have 
V^een     "wrongfully"     assessed     within     the 
:rKieaning  of  the  statute  of  1853,  and  recov- 
erable  back   under   that   statute;    but   that 
'Very  case  shows  that  if  property  which  was 
^ot    taxable   was   assessed   and   the   money 
T3aid,  such  assessment  was  "wrongful"  with- 
&    t^e    statute   of    1853,  being  made  upon 
property  not  liable  to  taxation,  and  there- 
Tore  it  could  not  be  said  that  any  tax  so  as- 
sessed was  justly  or  equitably  due. 

In  this  case,  if  the  complainant  be  right 
in  its  averment  that  the  letters  patent 
188  U.  8. 


owned  by  it  are  property  exempt  from 
tion  by  or  under  state  authority,  then  snob 
proiHjrty  is  "wrongfully"  assessed  within 
that  statute,  and  proceedings  could  be  t^csn 
to  recover  hack  the  tax  so  paid,  upon  ooui- 
plying  with  the  provisions  of  the  law  of  In- 
diana. Donch  V.  fjakc  County,  4  Ind.  App. 
374,  30  N.  E.  204,  decided  in  1891,  subse- 
quently to  the  decision  in  91  Ind.  528.  Du» 
Bote  V.  Lake  County,  4  Ind.  App.  138,  80  N. 
£.  206,  and  again  reported,  reaffirming  the 
same  doctrine,  in  10  Ind.  App.  347,  37  N. 
R  1050;  Neicsoin  v.  Bartholomew  County^ 
02  Ind.  229;  Pulaski  County  v.  Senn,  117 
Ind.  410,  20  N.  E.  276. 

Complainant  could  set  forth  in  its  peti* 
tion  to  the  county  commissioners  its  ciaim 
under  the  Federal  Constitution  for  the  ex- 
emption of  the  letters  patent  owned  by  it 
from  taxation,  and  it  could  make  the  same 
claim  if  the  board  refused  to  admit  it,  in  its 
action  in  the  circuit  court  and  on  an  appeal 
from  an  adverse  decision  in  that  court  to 
cither  tlic  appellate  court  or  the  supreme 
court  of  the  state,  and  if  either  court  to 
which  the  appeal  was  taken  and  before 
which  the  question  was  raised  decided  it  ad* 
versely  to  the  complainant,  a  writ  of  error 
would  lie  from  this  court,  and  the  subject 
could  be  reviewed  and  finally  decided  here. 
There  is  no  doubt,  therefore,  of  the  ade- 
quacy of  the  remedy  at  law,  provided  the 
act  of  1853  is  in  force. 

*It  is  argued  that  the  act  of  1853  is  re- [68 
pealed  by  the  general  tax  act  of  1891  under 
which  these  assessments  were  made. 

There  is  no  specific  repeal  of  the  statute 
contained  in  the  general  tax  act,  and  re- 
peals by  implication  are  concededly  not  fa- 
vored. It  would  have  to  appear  that  the 
two  acts  were  inconsistent  with  each  other, 
or  that  the  act  of  1891  was  a  complete  as- 
tern in  itself,  and  was  really  meant  to  cover 
the  cases,  and  the  method  of  recovery  which 
was  to  be  pursued,  in  matters  of  wrongful 
taxation,  and  to  exclude  all  remedy  except 
such  as  that  act  provided.  This,  we  think, 
cunnot  be  maintained. 

And  again,  the  act  is  contained  in  the 
edition  of  the  Revised  Statutes  of  Indiana, 
of  the  revision  of  1894,  by  Burns,  and  is  re- 
produced therein  as  §§  7915  and  7916,  and 
it  is  not  stated  in  that  edition  that  there 
had  been  any  claim  that  those  sections,  con- 
stituting the  act  of  1853«  had  ever  been  re- 
pealed, but,  on  the  contrary,  the  act  is 
treated  as  a  valid  and  subsisting  part  of  the 
Revised  Statutes  of  the  state.  The  sections 
are  also  cited  in  Donch  v.  Lake  County,  4 
Ind.  App.  374,  30  N.  E.  204,  as  §§  5813  and 
5814  of  the  edition  of  the  Revised  Statutes 
of  1891.  See  also  DuBoia  v.  Lake  County, 
that  they  had  since  been  repealed  by  the  act 
of  1891.  See  also  DuRois  v.  Lake  County, 
4  Ind.  App.  138,  30  N.  E.  206.  True,  the 
questions  discussed  in  these  cases  arose 
prior  to  the  passage  of  the  general  tax  act 
of  1801,  but  these  decisions  were  made  sub- 
sequently to  the  passage  of  that  act,  and 
the  sections  were  not  referred  to  in  any  of 
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tbOM  opinions  as  if  they  had  been  repealei  fully  aHseaaeil,  and.  If  the  claim  wen  n 
by  the  general  tax  act,  and  were  only  appli  fused,  then  the  party  might  go  Into  tho  dr 
cable  to  caaes  happening  before  tlie  pnasagi  ouit  court,  and,  if  refused  again,  it  had  Um 
of  that  act.  .  further  right  of  appeal,  and,  if  still  rafuMd 
We  Me  nothing  in  Hon  v.  Smith,  recent  it  then  had  the  right  of  review  bs  writ  M 
ly  decided  by  the  supreme  court  of  Indiani  ^^^^  f^^^^  ^^U  court,  if  any  FedNal  oum 
•jjd  reported  in  6*  N.E  66!  to  support  th.  tion  h«d  been  decided  against  it  Hie  rigbl 
claim  of  the  repeal  of  the  act  ot  1853.  II  ^^  i„^  ,  j.^  ,  »  ^  in«to  il 
waa  there  held  that,  upon  tbe  mere  mattei  .„,:i„ki.  j-^^j  .*■  _j^  •  VTa.^ 
of  a  valuation  of  the  "scares  of  the  stock  «I^table  junsdirtion  in  order  to  ayoid  ttf 
the  decision  of  the  sUt*  board  of  tax  com  "medy  thus  provided  by  the  sUte  cannot 
missioners  was  not  reviewable  by  the  court  ,'"'^"  **•«»«  J.'"^'  ,**  *0""''e<|.  >?£«"  "« .•»■ 
Upon  which  counsel  argues  that,  "If  w.  }S^^  prevention  of  a  rmltiphCity  of  nilte 
co7u  go  before  the  county  commissioner,  J^'  '='"""  ""  ""^  ground  is  without  foil» 
with  a  claim  after  tlie  state  board  had  °^™^-  .,  .  ^^  ^,  .  , 
paaaed  upon  it,  then  inevitably  we  could  '*'  **f  »«  ^^"^  ""T  irreparable  injaij 
also  eo  to  the  circuit  court  of  Marion  coun  ^J^""'?-  .  ,  ,.  ,  , 
ty,  aSd  thence  to  the  appellate  or  supreme  ,  ^"f  "  »  I""""  averment  that  to  m- 
court  of  the  state,  according  to  the  amount  '"^  ^^e  tax  bj  distraint  and  sale  of  con- 
19]invo'vBd.  Therefore,  If  the  suprams  -court  pl^'nants  property  would  result  in  irra» 
'has  no  power  to  review'  the  decifliona  of  the  »"*>'«  "']'"^r.  but  there  is  no  fact  statad 
aUte  board  of  tax  commiisionere,  then  the  '•■'""  w*'"^''  >*  """id  *>«  inferred  that  imp- 
county  eoramissioners  have  no  power  to  be-  "»"«  '"J"^  "ould  be  likely  to  reodt 
gin  a  course  of  proceedings  which  must  in-  '""^  ""=•'  enforcement,  and  where  a  plalo 
eviUbly,  at  iU  conclusion,  come  to  a  tri-  ?"<!  adequate  remedy  to  recover  tbe  amaunt 
bunal  which  has  declared  that  it  'has  no  "  8"*"  >>?  statute  no  auoh  irreparable  la- 
powej  to  review,'"  and  it  is  therefore  urged  J^T  c"n  be  inferred.  Some  averment  of 
that  if  the  court  has  no  power  to  review  apeciflc  facts  must  be  made  from  which  the 
this  determination  of  the  tax  commission-  ""^'^  <^sn  see  that  irreparable  injury  wonU 
era,  it  is  because  the  act  of  1853  has  been  ^  =  natural  and  probable  result,  Nothilg 
repealed.  But  the  decision  of  the  Ux  com-  o'  th«  sort  is  shown  here.  Indeed,  tht 
misBioners  upon  a  mere  question  of  judgment  averment  of  irreparable  injury  seems  to  ba 
as  to  the  value  of  shares  of  stock  ia  a  deci  founded  upon  the  other  averment,  th»t  if 
sion  of  a  question  of  (act  upon  which  the  Ibe  tax  got  into  its  treasury  tbe  oUte  Mold 
judp  nent  of  the  board  would  be  final,  even  not  be  sued  to  recover  it  back,  and  benw 
if  the  act  of  1853  were  not  repealed.  In  Lhe  necessity  of  appealing  to  equity.  Bnt 
that  very  case,  however,  the  court  did  re-  bhe  answer  to  that  has  already  been  givMi 
view  a  decision  of  the  board  as  to  valuation  l>y  referring  to  the  act  of  1853,  which  fnllj 
when  it  appeared  that,  in  arriving  at  such  provides  for  such  contingency. 
decision,  the  board  included  property,  as  The  claim  is  also  made  that  compUinftst 
part  of  the  value  of  the  shares,  which  the  hajj  the  right,  under  |  1  of  the  act  of  188S 
law  did  not  permit  to  be  taxed,  and  an  ••■  (26  Stat,  at  L.  433,  chap.  8B6),  airwDdiiif 
aessiiicnt  for  valuation  thus  arrived  at  was  the  act  of  18Tfi,  to  renort  to  tiie  Fedaral 
held  illegaJ,  and  as  it  co^ild  not  be  deter-  I'ourt  on  the  ground  that  the  case  aroae  UK- 
mined  how  much  of  the  total  assessment  de-  jcr  the  Constitution  or  laws  of  the  Unitid 
pended  upon  the  valuation  of  the  property  ^tntes,  inasmuch  as  it  was  claimed  that  na- 
not  taxable,  the  court  held  the  whole  HsseBs-  i^r  such  Constitution  the  lettera  patmit 
ment  illegal,  and  gave  judgment  according-  >vere  not  taxable  by  or  under  state  anthor- 
ly.  We  are  not  convinced  that  the  act  of  Ity.  But  the  right  to  resort  to  k  Fedonl 
18S3  has  been  repealed,  and,  the  remedy  xiurt  as  a  court  of  equity  must  be  founded 
thereby  provided  being  sulTicient,  we  hold  ipon  some  ground  of  equitable  jurisdietioi 
complainant  had  an  adequate  remedy  at  recognized  by  the  Federal  courte,  and  whc^ 
law.  IS  here,  no  such  ground  appears,  juriadtl- 

(3.)   The   further  ground   of  jurisdiction  Jon  in  equity  ciinnot  be  maintained, 

in  equity,  that  it  prevents  a  multiplicity  of  Whether  the  value  of  letters  patent  U  ii 

suits,  cannot  be  sustained.  my  way  taxable  by  or  under  state  autbv- 

The  remedy  provided  by  the  state  of  Indi-  ty.  we  have  no  occasion  to  now  decdde,  be- 

ana  ie  in  truth  but  one  proceeding,  and  all  ;auBe   the   question   ia   not   before   tu.     W« 

the  complainant  had  to  do  in  order  to  avail  limply  show  a  plain  and  adaquato  lemadr 

itself  of  such  remedy  was  to  appear  before  it  law,  after  paying  the  tax.  to  recover  it 

the   board  of   review   when   the   assessment  nek,  in  an  action  or  proceeding  where  tht 

was  first  made  and  object  to  it,  and.  if  its  luestion  as  to  the  exemption  of  this  kind  a( 

objections  were  overruled,  then  to  nppeal  to  aroperty  from  taxation  can  be  raiaed,  *kB4| 

the  state  board,  and,  if  that  board  also  over-  f  not  adiiiitt«d  by  the  state  court,  it  okB  bi 

ruled   the   objection,   then   to   pay   the   tax.  'evieweii  here  on  writ  of  error. 

The  proceeding  thereafter  is  one  suit,  com-  We  sec  no  ground  for  interfering  with  tka 

menced  by  application  to  the  bonrd  of  conn-  udgiuent  of  the  court  below,  and  it  ia  lltmt 

tv  coinmis^oners  to  recover  the  tax  wrong-  /ore  affirmtd. 
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JAMES  L.  HYATT,  as  Chief  of  Police  of 
the  aty  of  Albany,  N.  Y.,  Plff.  in  Err., 

V, 

PEOPLE  OF  THE  STATE  OF  NEW  YORK 
on  the  Relation  of  CHARLES  K  CORK- 
RAN. 

(See  8.  C.  Reporter's  ed.  691-719.) 

EwtradUiot^-~o<molus%v€nea8  of  ffovemor's 
warrant — review  on  habeas  corpus — fugi- 
tive from  justice — necessity  of  presence  in 
demanding  state, 

1.  An  extradition  warrant  issued  by  the  goT- 
emor  of  a  state  is  bat  prima  facie  safflcient 
to  hold  the  accased ;  and  it  is  open  to  him 
to  show  on  habeas  corpus,  by  admissions  or 
by  other  conclusive  evidence,  that  the  charge 
upon  which  his  extradition  is  demanded  as- 
sumes his  absence  from  the  demanding  state 
at  the  time  the  crime  was,  if  ever,  com- 
mitted. 

S.  A  stipulation  that  a  person  sought  to  be  ex- 
tradited was  not  within  the  demanding  state 
on  the  date  specified  in  the  indictment  as  the 
time  of  the  commission  of  the  crime  charged 
Is  an  admission  that  he  was  not  within  the 
state  when  the  crime  was,  if  ever,  committed, 
where  there  is  no  claim  of  any  error  In  the 
date  named  In  the  Indictment. 

!.  One  who  was  not  within  a  state  when  the 
crime  of  larceny  or  false  pretense  was,  if 
ever,  committed  therein,  cannot  be  deemed  a 
"fugitive  from  justice"  within  the  meaning 
of  U.  8.  Bev.  Stat,  i  5278  (U.  8.  Comp.  Stat. 
1901,  p.  8597),  providing  for  the  interstate 
extradition  of  a  fugitive  from  justice  on  de- 
mand of  the  executive  of  the  state  from 
which  he  has  fled. 

^*  One  who  comes  into  a  state  on  business  for 
a  single  day,  eight  days  after  the  alleged 
commission  of  a  crime  therein,  and  months 
before  an  Indictment  Is  found  against  him  for 
such  offense,  does  not,  by  his  departure  from 
the  Ntate  after  the  conclusion  of  his  business, 
become  a  *'fngitive  from  justice"  within  the 
meaning  of  U.  8.  Bev.  Stat.  |  5278  (U.  8. 
Comp.  Stat.  1901,  p.  3597).  providing  for  the 


Interstate  extradition  of  a  fugitive  from  jus- 
tice on  demand  of  the  executive  o£  ths  stalt 
from  which  he  has  fled. 

[No.  492.] 

Argued  January  6,  7,  190S.    Deoided  F^ 
ruary  tS,  190S, 

IN  ERROR  to  the  Court  of  Appeals  of  the 
State  of  New  York  to  review  a  judgment 
discharging  on  habeas  corpus  a  person  held 
under  a  warrant  issued  in  extradition  pro- 
ceedings by  the  governor  of  that  State.  Af- 
firmed. 

See  same  case  below,  172  N.  Y.  176,  64  K. 
B.  825. 

Statement  by  Mr.  Justice  PeoUumit 
This  proceeding  bv  habeas  corpus  was 
commenced  by  the  relator,  defendant  in  er- 
ror, to  obtain  his  discharge  from  imprison- 
ment bv  the  plaintiff  in  error,,  the  cnief  of 
police  in  the  city  of  Albany,  state  of  New 
Yoric,  who  held  the  relator  by  means  of  a 
warrant  issued  in  extradition  proceedings 
by  the  governor  of  New  York.  The  justice 
of  the  supreme  court  of  New  York,  to  whom 
the  petition  for  the  writ  was  addressed,  and 
also,  upon  appeal,  the  appellate  division  of 
the  supreme  court  of  New  York,  refused  to 
grant  the  relator's  discharge,  but  the  court 
of  appeals  reversed  tlieir  oxders  and  dis- 
charged him.  172  N.  Y.  176,  64  N.  E.  826. 
A  writ  of  error  has  been  taken  from  this 
court  to  review  the  latter  judgment. 

*The  relator  stated  in  his  petition  for  the [60 
writ  that  he  was  arrested  and  detained  by 
virtue  of  a  warrant  by  the  governor  of  New 
York,  granted  on  a  requisition  from  the  gov- 
ernor of  Tennessee,  reciting  that  relator  nad 
been  indicted  in  that  state  for  the  crime  of 
grand  larceny  and  false  pretenses,  and  thAt 
he  was  a  fugitive  from  the  justice  of  that 
state ;  that  the  warrant  under  which  he  was 
held  showed  that  the  crimes  with  which  he 
was  charged  were  committed  in  Tennessee, 
and  the  relator  stated  that  nowhere  did  it 


NoTB. — lAs  to  what  papers  are  necessary  to 
^  ^tain  the  surrender  of  a  fugitive  from  another 
''^  Mate — see  note  to  Ex  parte  Hart  (C.  C.  App. 
"^  th  C.)  28  L.  B.  A.  801. 

On  the  question  who  are  fugitives  subject  to 
^^^tradition — see  note  to  State  v.  Hall   (N.  C.) 
^  L.  R.  A.  289. 

he  necessity,  for  extradition  purposes,  of  the 
actual  presence  of  the  accused  in  the  demand- 
ing state, 

A  person  cannot  l>e  a  fugitive  from  Justice, 

or  the  purpose   of  interstate   extradition,   un- 

^  ^8S  he  was  in  tlie  demanding  state  when  tbe 

'^^rime    was   committed.     Re    Jaclcson.    2    Fllpp. 

^^83.  Fed.  Cas.  No.  7,125  ;  Ex  parte  McKean,  3 

^lugbes,    23,    Fed.    Cas.    No.    8.848 :    Ex    parte 

^nUtb,   3  McLean,   121,   Fed;   Cas.   No.  12,968; 

^tate  V.  JaclcBon,  1  L.  R.  A.' 370.  36  Fed.  258; 

^^nlted  States  v.  Fowkes,  49  Fed.  50 ;  Hartman 

^V.  Aveline,  63  Ind.  344.  80  Am.  Rep.  217;  Bx 

Knowles.  16  Ky.  L.  Rep.  263:  Re  Fetter, 

N.  J.  L.  811,  57  Am.  Dec.  382  ;  Re  Hey  ward, 

:i  Sandf.  701 ;  He  Mitchell,  4  N.  Y.  Crim.  Kep. 

r)96. 

And   a  merely   constmctive   presence   in   the 

demanding  state  at  the  time  of  the  alleged  com- 

inlsslon  of  the  ofTense  is  not  snflScient  to  ren- 

^r  the  accused  a  fugitive  from  justice.     Jones 

IMV.  S. 


V.  Leonard,  50  Iowa,  106,  32  Am.  Rep.  116: 
Wilcox  V.  Nolze,  34  Ohio  St.  520 ;  Re  Mohr,  78 
Ala.  503,  49  Am.  Rep.  63;  State  v.  HaU,  115 
N.  C.  811.  28  L.  R.  A.  289,  20  8.  B.  729;  Be 
Lyon.  24  Wash.  L.  Rep.  679. 

But  one  who,  after  setting  in  motion  tbe 
machinery  which  results  in  the  crime,  departs 
from  the  state  before  the  consummation  of  the 
offense  is  a  fu;?itive  from  justice.  Re  Cook,  40 
Fed.  833  ;  Re  Sultan,  115  N.  C.  67,  28  L.  R.  A. 
294.  20  S.  B.  875. 

The  effect  of  visits  to  tlie  demanding  state 
subsequent  to  the  commission  of  the  crlra .  was 
considered  in  Ex  parte  Knowles,  17  Ky.  L.  Rep. 
588,  and  the  conclusion  reached  was  that  by 
again  leaving  the  state  the  accused  thereby  be- 
came a  fugitive  from  justice.  And  there  are 
intimations  to  the  same  effect  in  Re  Mohr,  73 
Ala.  503,  49  Am.  Rep.  63,  supra,  and  State  v. 
Hall,  115  N.  C.  811,  28  L.  R.  A.  289,  20  S.  B. 
375,  supra. 

The  Supreme  Court  of  the  United  States 
talces  the  opposite  view  in  Hyatt  v.  Pboplb  em 
rel.  CoRKRAN,  saying  that,  if  the  accused  was 
not  in  tine  demanding  state  when  the  crime  was 
committed,  "a  subsequent  going  there  and  CfKn- 
ing  away  is  not  a  flight.'* 

For  other  cases  on  the  question  who  are  fugi- 
tives subject  to  extradition  see  note  to  State  t. 
Hail  (N.  C.)  28  L.  R.  A.  289. 


02-604  SiTPBEicE  Court  of  the  United  States.  Oct.  Tboc, 

appear  in  the  papers  that  he  was  personally  the  facts  and  circumstances  relating  ther*- 

prescnt  within  the  state  of  Tennessee  at  the  to. 

time  the  alleged  crimes  were  stated  to  have       Given  under  my  seal  and  the  privy  seal 

been  committed ;  that  the  governor  hfid  no  of  the  state^  at  the  capitol  in  the  city  of  Al- 

jurisdiction  to  issue  his  warrant,  in  that  it  bany,  this  13th  day  of  March,  in  the  year 

did  not  appear  before  him  that  the  relator  of  our  Lord  one  thousand  nine  hundred  and 

was  a  fugitive  from  the  justice  of  the  state  two. 

of  Tennessee,  or  had  fled  therefrom;  that  it  [l.  s.]  B.  B.  Odell,  Jr. 

did  not  appear  that  there  was  any  evidence       By  the  Governor :  James  G.  Graham, 
that  relator  was  personally  or  continuously  Secretary  to  the  Governor. 

present  in  Tennessee  when  the  crimes  were 

alleged  to  have  been  committed ;  that  it  ap-       No  other  paper  was  returned  by  the  chief 

peared  on  the  face  of  the  indictments  accom-  of  police  bearing  upon  his  right  to  detain 

panying  the  requisition  that  no  crime  under  the  relator.     Upon  the  filing  of  the  return 

the  laws  of  Tennessee  was  charged  or  had  the  relator  traversed  it  in  an  aflldavit,  in 

been    committed.    Upon    this    petition    the  which    he   denied   that   he   had   committed 

writ  was  issued  and  served.  either  the  crime  of  larceny  or  false  preten- 

The  return  of  the  plaintiff  in  error,  the  ses,  or  any  other  crime,  in  the  state  of  Ten- 
chief  of  police,  was  to  the  effect  that  the  re-  nessee.  He  denied  that  he  was  within  the 
lator  was  held  by  virtue  of  a  warrant  of  the  state  of  Tennessee  at  the  times  mentioned 
governor  of  New  York,  and  a  copy  of  it  was  in  the  indictment  upon  which  the  requiai- 
annexed.  tion  of  the  governor  was  issued;  he  allesed 

The  governor's  warrant  reads  as  follows:  that  he  had  read  the  indictments  before  the 

governor  of  the  state  of  New  York,  upon 

State  of  New  York,  )  which  *the  warrant  of  arrest  was  issued,  and [6 

Executive  Chamber.    )  that  they  charged  him  with  the  commission 

Tlie  governor  of  the  state  of  New  York  of  the  crime  of  larceny  and  false  pretenses 

to  the  chief  of  police,  Albany,  N.  Y.,  and  the  on  the  20th  and  30th  days  of  April,  the  8th 

sheriffs,  undcrsherifTs  and  other  ofiicers  of  day  of  May,  and  the  17th  and  the  24tli  days 

and   in  the  several  cities  and  counties  of  of  June,  1901.     The  relator  in  his  affidavit 

this  state  authorized  by  subdivision  1  of  sec-  also  asserted  that  he  was  not  in  the  state  of 

tion  827  of  the  Ck)de  of  Criminal  Procedure  Tennessee  at  any  time  in  the   months  of 

to  execute  this  warrant:  March,  April,  May,  or  June,  1901,  or  at  any 

It  having  been  represented  to  me  by  the  time  for  more  than  a  year  prior  to  the 
governor  of  the  state  of  Tennessee  that  month  of  March,  1901,  and  he  denied  that 
Charles  E.  Corkran  stands  charged  in  that  he  had  fled  from  the  state  of  Tennessee,  or 
state  with  having  committed  therein,  in  the  that  he  was  a  fugitive  from  the  justice  of 
county  of  Davidson,  the  crimes  of  larceny  that  state.  He  further  therein  stated  that 
and  false  pretenses,  which  the  said  governor  hd  had  heard  read  the  papers  accompany- 
certifies  to  be  crimes,  under  the  laws  of  the  ix>g  the  requisition  of  the  governor  of  Ten- 
said  state,  and  that  the  said  Charles  E.  nessee  to  the  governor  of  New  York,  and 
[603]  Corkran  has  fied  therefrom  *and  taken  ret-  that  those  papers  did  not  contain  any  evi- 
uge  in  the  state  of  New  York ;  and  the  said  dence  or  proof  that  he  had  been  in  the  state 
governor  of  the  state  of  Tennessee  having,  of  Tennessee  at  any  stated  time  since  the 
pursuant  to  the  Constitution  and  laws  of  26th  and  27th  days  of  May,  1899,  and  they 
the  United  States,  demanded  of  me  that  1  contained  no  evidence  or  proof  that  he  was 
cause  the  said  Charles  E.  Corkran  to  be  ar-  in  the  state  of  Tennessee  on  any  day  in  any 
rested  and  delivered  to  Vernon  Sharpe,  who  of  the  months  set  forth  in  the  indictments 
is  duly  authorized  to  receive  him  into  his  w^en  the  crime  or  crimes  were  alleged  to 
custody  and  convey  him  back  to  the  said  have  been  committed. 

state  of  Tennessee;   which  said  demand  is       Upon    the   hearing   the   following    paper, 

accompanied   by  copies   of   indictment   and  signed  by  the  respective  attorneys  for  the 

other  documents  duly  certified  by  the  said  parties,  was  filed: 

go\^rnor  of  the  state  of  Tennessee  to  be  au-  . 'Jp  is  conceded  that  the  relator  was  not 
thentic  and  duly  authenticated  and  charging  within  the  state  of  Tennessee  between  the 
the  said  Charles  E.  Corkran  with  having  \^\  ^^^S!^  ^ay»  1899,  and  the  Ist  day  of 
committed  the  said  crimes  and  fied  from  the  f  "^y*  ^^^^\  ll"f  ?  conceded  that  the  re- 
said  state  and  taken  refuge  in  the  state  of  L*.  L^'S  7„w    i^i^' ""    Tennessee  on  the 

New  York-  ^"^^^  ®I  ^^H^^'  ^^"^• 

pce\>  xoFK,  ,j^gj.g  ^g  gjg^  another  stipulation  in  the 

\ou  are  hereby  required  to  arrest  and  se-  record,  signed  by  the  attorneys,  and  readii« 

cure  the  said  Charles  E.  Corkran  wherever  ^g  follows: 

he    may   be   found    within    this   state    and       "The  following  additional  facts  are  han- 

thereafter  and    after   compliance   with   the  by  conceded,  and  the  same  shall  be  incoi^ 

requirements   of   section    827    of   the   Code  porated  in  the  appeal  record  herein,  as  a 

of     Criminal     Procedure    to     deliver     him  part  thereof,  and  shall  constitute  a  part  of 

into  the  custody  of  the  said  Vernon  Sharpe,  the  record  upon  which  the  appellate  division 

to  bo   taken   back  to  the  said  state  from  may  hear  and  determine  the  appeal  herein; 

which  lie  fled,  pursuant  to  the  said  requi-  i.  e., — 

sition;    and    also   to    return    this   warrant       "It  is  hereby  stipulated  by  and  between 

and  make  return  to  the  executive  chamber  the  parties  to  the  above  entitled  special  pwh 

within  thirty  days  from  the  date  hereof  of  cecding    that    three    indictments   were    at- 

ail  your  proceedings  had  thereunder,  and  of  tached  to  the  requisition  papers  aent  hj  the 

^^^  188  u.  m. 


Htatt  t.  New  Torr  m  rtt.  Cobxkak. 


governor  of  the  stat«  o(  Tenressce  to  the 
);overnor  of  the  slate  of  New  York  for  the 
eKtrudition  of  Charles  E.  Corkrani  that 
each  of  the  said  indictmetitB  was  found  on 
the  2ath  day  of  KebruarY,  1902,  and  that 
the  alleged  crimes  were  charged  in  said  in- 
SJdictmenlB  to  'have  been  committed  on  the 
lat  day  of  ilay,  1901,  on  the  8th  day  of 
3Iay,  1901,  and  on  the  24th  day  of  June, 
1901,  respectively." 

Upon  the  hoarinp  before  the  judge  on 
Uarch  17.  1902,  the  relator  was  aworn  with- 
out objection,  and  testified  that  he  had  been 
living  in  the  state  of  Nt.v  York  for  the  past 
fourteen  months;  that  hia  residence  when 
«t  borne  was  in  Luthervjlle,  Marjiland ;  that 
he  was  in  the  city  of  Nashville,  in  the  state 
of  Tennessee,  on  July  2,  IBOl,  and  (under 
objection  na  immaterial)  had  gone  there  on 
butunew  connected  with  a  lumber  compony 
in  which  he  was  a  heavy  stockholder;  that 
he  arrived  in  the  city  on  July  2,  in  the 
morning,  and  left  about  half-past  seven  in 
the  evening  of  the  same  day,  and  while  there 
he  notified  the  Union   Bank  &  Trust  Com- 


lumber   company   had    been    demanded   and 
would  probably  be  accepted  that  day.    After 
such  notification,  and  on  the  same  day,  the 
rraicnatioa    was   obtained,   and    the    Union 
Bank  it  Trust  Company  was  notified  thereof 
by  the  relator  before  leaving  the  city  on  the 
erening  of  that  day;  that  he  pasHcd  through 
the  city  of  Nashville  on  the  13th  or  17th  of 
■Iiily  thereafter  on  his  way  to  Chattanooga, 
^ot  did  not  stop  at  Nashville  at  that  time, 
and  had  not  been  in  the  stale  of  Tennessee 
nirtce  the  I6th  day  of  July,  1001,  at  the  time 
he   went  to  Chattanooga ;  that  he  had  never 
lived  in  the  statj  of  Tenucs*c,  and  had  not 
been  in  that  sUte  between  the  2nth  or  27th 
of   May,  18UQ.  and  the  2d  day  of  July,  1001. 
Tipon  this.Btate  of  facta  the  judge,  before 
wl-iom   the  hearing  was  hud.  dismissed  the 
^v-  «-it  and  remanded  the  relator  to  the  cus- 
t*L»<ly   of  the   defendant   Hyatt,   an  chief  of 
r»olice.     This    order    was    afiirmed    without 
*  «*y  opinion  by  the  appellate  divinion  of  the 
au  preme   court,   but,   aa   stated,  it   was  re- 
'^^  raed  by  the  court  of  appeals  and  the  re- 
lator discharged. 

Mr.  J.  MnrrOiT  Downs  argued  the  cuu?'e, 

fc-nd,   with    Mr.   Rohert   0.   ticherer,   filed   a 
brinf  for  plaintiff  in  error: 

The  warrant  of  the  governor  is  ™iiclu- 
mive  aa  to  every  fact  stated  in  this  en«<.', 
bocause  there  is  no  denial  of  ajiv  of  the 
•■n^ta  stated  in  it 

e*  poric  Dau:son,  28  C.  C.  A.  35t,  4U  U, 
S.  App.  874,  83  Fed.  307;  /'co/^/.'  ex  ret. 
'^°»rdan  T.   Donohue,  84  N.  Y.  4.'iS. 

The  Constilution  and  law,  of  i.''miiri-^< 
I'riivjje  fof  ii^j-atate  rendifioii  tit  fiif;ilivuM. 
**''n  in  casis  wlicro  thi-  piirlv  Hiavyi^ii  ua' 
!'"t  actually  pre^nt  in  Uic  di'mmiicliiiH  -itiU 


S.  183,  38  L.  ed.  9.34,  13  Sup.  Ct.  Rep.  40; 
Reg.  V.  Jaoobi,  46  L.  T.  N.  S.  5fl6n. 

The  court  should  not  indulge  in  «  flna 
^ommatical  criticism  of  the  preposition 
"from"  in  the  Ooniititution,  in  order  to  de- 
feat the  mnnifest  inteotion  of  the  i»-ovisioii, 
and  bring  abouL  a  condition  which  would 
make  Uie  atatra  asyluma  for  fugitive  crim- 
inals of  other  statea. 

Griffith  V.  Bogcrt.  18  How.  183,  15  L.  od. 
■MO.  See  also  14  Am.  ft  Eng.  Enc  1mm,  p. 
553. 

Such  is  the  character  of  human  langiMM 
that  no  word  coavqra  to  the  mind,  in  all 
situations,  one  single  definite  idea.;  and 
nothing  is  more  common  tluui  to  use  word* 
in  a  liguralive  sense.  Almost  all  compoei- 
tions  contain  words  which,  taken  in  their 
rigorous  sense,  would  oonvey  a  meaning  dif- 
ferent from  that  which  is  obviously  in- 
tended. 

.VCuUoueh  V.  Maryland,  4  Wheat.  414,  4 
L.  ed.  603. 

The  constitutional  provision  should  b« 
given  a  broad  construction. 

Kenlvehy  v.  Dmniton,  24  How.  66,  lU  L. 
ed.  717;  Martin  v.  Hunter,  1  Wheat  326,  4 
L.  ed.  102. 

The  uniform  tendency  of  the  decisions  has 
bcoi  to  place  the  doctrine  of  interstate  ren- 
dition on  the  broadest  poKsible  basii^. 

Slahon  V.  Jutlice.  127  U.  S.  715,  32  L.  od. 
288,  8  Sup.  Ct.  KiT).  1204;  Lasceflea  ». 
Georgia,  148  U.  S.  542,  37  L.  ed.  551,  13 
Sup.  Ct  Hep.  087;  I-Jx  parte  Reggel,  114  U. 
B.  Q42,  20  L.  «i.  2sn,  6  Sup.  Ct  Rep.  1148; 
Oihbons  V.  Ogden.  It  Wlirat  188,  6  L.  ed.  68. 

Theconatilutioiiul  provision  should  not  be 
weakened  and  maile  only  half  etTective  by  a 
narrow   cunHliruction   of   the   phmee   "frofn 

Jlc  Pallieisr.  136  U.  K.  265.  34  L.  ed.  017, 
10  Sup.  Ct  Rep.  1034;  2  Story,  Oonat.  | 
1800. 

One  nlTending  against  the  laws  of  the 
United  SUte«  may  be  sent  to  any  part  of 
thp  fouritix 

Itfirncr  v.  United  Slutcs.  143  U.  8.  207,  38 
L.  p.1.  128,  12  Sup.  n.  Rep.  407;  Re  Pal- 
lU'-r.   1:IH  U.  S.  257,  :i4  h.  ed.  514,   10  Sup. 


Ct.  , 


lOM. 


t  the  I 


n  the 


I  V.  Cnilid  UttiU-i:  100  U.  S.  12.-!.  41 
'■  «Jd.  3C.'.,  16  Sup.  Ct,  Rep.  244 ;  Ki,h'rls  v. 
'^'Uii,  116  U.  S.  80,  20  L.  eil.  541,  6  Siii- 

Vi  Rg>-    ""    ■     '   '    "  ~ 


leu  the  olTetise  is  against  the  staid 
laws,  the  criminal  should  be  surrendered. 

nic  coiirU  of  Oie  United  States  h*TO 
tliiiilily  tefused  to  inquire  into  the  meens  by 
n  hieh  a  person  is  brought  within  the  juris- 
'liitiiin  for  trial  and  punishment. 

Ifc  Joknaon.  167  U.  S.  120,  42  L.  ed.  103, 
17  Sup.  Ct.  Rep.  735:  Ker  v.  lUinoia,  119 
U.  H.  436,  30  L.  fA.  421.  7  Sup.  Ct.  Kop. 
22,>;  J,aic.lle»  v.  (!.;rgi«.  148  U.  S,  542,  37 
L.  ed.  5.=<l,  13  Sup,  <:i.  Rep,  637, 

Tennc'i'iei'  is  tlie  iil.'ite  having  jurisdiction 
of  the  cri<nc. 

.idai.il-  v.  l;:a,,li:.  I  N,  Y.  173;  State  v. 
Grady.  34  IVmn.  IIM:  f';m.  v.  White,  123 
.\liiss.  431).  2.-.  Am,  Rep,  I  tti :  Com.  v.  SmilH, 
'.y.i  Mh«s.  24:t,-  u»ds'-v  V.  si<iir.  :is  Ohio  St 
:.07;  Uiiiliil  .V/.i/.'v  V.  Dtiris.  2  Sumn.  482, 
K.-.I.  ('.I-,  .Vo,  14.032;  /,■../.  V.  Gnrrrtt,  22 
Kng.  1/..W  &  Kq,  till:  Khiq  V.  Brisac.  4 
East,  164;  Stale  v.  Cha,<in,  17  Aik.  565,  65 


708,  70B  ScPBCUE  CouBT  of  the  Ukitbd  Statm.  Oct.  Tnu, 

Am.   Dec.  462;   etate  v.   Morrow,  40   S.  C.    case   of    Max    Jiihn,    Bitemptei    to   be   ex- 

22!,  18  8.  E.  863;  Noyca  v.  State.  41  N.  J.    tradited  into  New  York. 

L.  418;  Bimpton  v.  State,  92  Ga.  41,  22  L.        2  Moore,  Extradition,  j  SS5. 

R.  A.  248,  IT  8.  E.  684;  Hatfield  v.  Com.  11        And  bj  the  soveruor  of  New  York  in  tbt 

K7.  L.  Rep.  46B,  12  S.  W.  309;   Re  Pat-    caae  of  Mitchell,  att«n)pt«d  to  be  ezlndlted 

liter,  138  U.  S.  267,  34  L.  ed.  614,  10  Sup.    into  Now  Jeraey. 

Ct.  Rep.  1034.  4  N.  Y.  Grim.  Rap.  GOB. 

Mr.  WllllAiD  S.  BryftB,  Jr.,  argued  Uie 
cause,  BJid,  with  Mr  A.  de  R.  Bappington,        Mr.  Justice  Peekham,  after  makins  the 
filed  n  brief  tor  defendant  in  error:  forcing  rtatemeot  of  ficta,  dsliTerea  the 

Whether  tbe  decision  of  the  governor  of    opinion  of  the  court: 
the  aaylun  state  sbail  be  final  on  the  quee-        Bf  clause  2  of  f  2  of  article  4  of  the  Con- 
tion  as  to  wbether  the  person  sought  to  be    etitutiou  of  the  United  States  it  !•  provid- 
cxtmdited  was  in  fact  s.  fugitive  from   the    cd: 

justice  ot  the  demanding  ata.t«  is  a  question  "A  pereon  eharsed  in  any  state  with  tre»- 
propcr  to  be  detarminol  bj  the  courts  of  eon,  felony,  or  ouier  crime,  who  sh«U  flee 
that  state.  from  justice,  and  be  fouad  in  another  state. 

Cook  V.  Hart,  14fi  U.  8.  193,  36  L.  ed.  930,  shall,  on  demand  of  the  erecutive  authority 
13  Sup.  Ct.  Rep.  40.  of  tbe  state  from  which  he  fled,  be  delivered 

In  New  York  such  inquiry  is  open  to  the  "P.  *<>  ^  removed  to  the  etate  having  juri»- 
courts  of  thn.t  stnCe  on  hab&is  corpus.  diction  of  the  crime." 

I'eoiilc  ex  rtl.  Lawrence  v.  Bradu.  56  N.  I'  *'»*  "^^^  i"  Kentucky  v,  Denniton,  84 
y.  i<t±  "  How.  86,  J04,  18  L.  ed.  717,  728,  that  this 

Thp  view  of  the  c^urt  of  appeals  of  New    provinion  of  the  Constitution  was  not  self- 
Vork,  that  the   rcoJUls   in  the  wai mnt  of    executing,  and  that  it  required  tlie  action  of 
the  t".v.-riior  are  only  prinin  fanie,  and  are      Congress  in  that  regard.     Congress  did  act[70 
liahli'  to  be  rebiilled  by  pioof  on  habeas  oor-    ^   passing  the  statute  approved   Februnvy 
piiH    U  the  prevniliu"  view  12,  1793   (1  Stat  at  L.  302,  chap.  7).     The 

lie  Tud,  12  S.  D.  fsfi,  47  L.  R.  A.  566,  81    aul^tance  of  that  act  is  reproduced  in  |  5278 
N.  W.  a!7;  Re  Cook.  49  Fed.  823:  Hx  parte   "'  ""^  Revised  Statutaa  <U.  8.  Comp.  SUt. 
nart.  28  L,  R.  A.  801,  11  C.  C.  A.  165,  22    ^^?.i'  P"  '597),  as  follows: 
U.  S.  App.  22,  03   K«t.  260;   Work  v    Cor-  ^^-  "278.     Whenever  t^e  executive  ma- 

riHfffon,  34  OliJo  St.  B4,  32  Am.  Rep.  345 ;  *-^°"^  "'  ""7  5***!.  ""^  .territory  demands 
Re  MaHehr:,lcr.  5  Cal.  237;  15  Am.  ft  Eng.  "^  Pf.''«"»  \\^  fugitive  from  justice,  of  the 
Enc  la.v>   2<1  ed   20.i  executive  authority  of  any  etate  or  territory 

The  aecu..cd  iin.rt  have  been  physically  to  which  such  person  hae  fled,  and  produce 
present  in  the  dL-n.an.ling  state  at  tjie  time  J  ^W  "'.  an  indictment  ound,  or  an  aE- 
when  the  assumed  crime  i.  alleged  to  have  ''^7'  "?f''*  ^^^"^  ?  w^gistrato  of  any  nUte 
been  committed.  or  territory,  charging  tlie  person  demanded 

Wilcox  V.  yoke,  34  Ohio  St.  520;  Re  Man-  '?,^*'  ''^Y"'S  coniuiirted  treason,  felony  or 
Chester.  5  Cal.  237;  ./o»cs  v.  Leonard.  50  "^^"^  crime,  certified  as  authentio  by  tbe 
lo«-n.  iofi.  32  Am.  Rep.  116;  Rn  Tod.  12  S.  f""",'"''  f  chief  magirtrato  of  the  .tat*or 
D.  ;186.  47  I..  R.  A.  she,  81  N.  W.  637;  Re  t"t^ il'T,iTt'^J'A?,^lT*^  "^"T* 
Ht„hr,-a  AIn.  503,  49  Am.  R.p.  03;  Re  ''"''e^; ''»/»»'«"«  J"^  <>fti»  "ecutv, 
h'rii,',-  ■>1  \  [  r  111  ST  Am  n«.  Ih"  ftutt'onty  of  the  sUta  or  territory  to  which 
uJv/n:,,  , "  l;  v"  T  1  lift  H«  ,  „  V  «•"*'  P*'*""  ■'»*  «e^  ^  **"»«  l"™  to  be  ar- 
fJ;l7a^^.i  -^i.;  "-.^"aI^  'r™  9  7  /;  '■f^t^Tand  secured,  and  to  caUM  notice  of 
i^rl  k!Li»'  "if'Kv  T  ^2'  liV  I.  t**  "«"*  to  be  given  to  the  eiecuUve  an- 
parte  Ano.rlcs.  16  Ky.  L.  Rep.  203;  Re  ^^  j^  mating  %^^  demand,  or  to  Uie 
Orcr«o«i,7.     31   Vt.  279;   K.ngsbury-e  Ca^o,    agent 'of  such  authority  appointed  to  reo<dve 

oi«^o  «   V  7^<,   A,""      V  !  ■  J^f-       ^-^t  delivered  to  such  agent  wben  he  aball  ap- 

28!),20h.  L.720;2Moore,Extrad.tion,So81;  ^ar.     If  no  such  went  appears  within  six 

bpear    t-xfraditioii,  pp.  397,  499;   7  Am    &  l^onths   from   the   fime   of  the   arrest,   the 

tnR    EncLaw,lsted.p646,n^  1;12  Am.  prisoner   may   be  discharged.     All   costs  or 

ft  Kng.  I-.nc   Ltt>v,  2d  ed    p.  603.  note  J ;  Re  expenses  incurred  in  the  apprehending,  se- 

Javk-son,  2  tlipp.   183,  Fed.  Caa.  No.  7,125;  curing,   and   transmitting   such   (ugiUw   to 

n.T  parte  Bmith,  3  Mcl^aji,   121,  Fed.  Oaa.  (|ie  state  or  territory  making  such  demand 

No.    12.968;    hx  yarle   Mchean,   3   Hughes,  si,all  be  paid  by  such  state  or  territory." 

2.1.   Fed.  Cas.   No.   8,848;    OnKcd   Statca  v.  The  proceedings  in  this  case  wei«  under 

fowkn,  49  Fed.  52;  Tennessee  v.  Jackson.  1  this  section,  and  the  warrant  issued  by  the 

L.  R.  A.  370.  36  Fed.  258;  Re  While,  5  C.  ^-oveinor  was  sufficient  prima  facie  to  jus- 

C.  A.  20,  14  U.  S.  App.  84,  55  Fed.  54;  E»  tify  the  arrest  of  the  relator  and  his  deliv- 

po./e  Reggel.  114  U.  S,  651,  29  L.  ed.  253,  5  ery  to  the  agent  of  the  Btat«  of  Tennessee. 

Sup.  Ot.  Rep.   1148;   Roberts  v.  Reillg,   116  Certain  facts,  however,  must  appear  before 

U.  S.  97.  29  L.  ed.  649,  6  Sup.  Ot.  Rep.  201.  the  governor  has  the  right  to  issue  his  war- 

The  same   interpretation  of  the  conslitu-  rant.     As  was  said  in  Roberts  t.  Reilty,  116 

tional  provision  was  followed  by  the  govern-  V.  S.  80,  95,  29  L.  ed.  644,  640,  fl  Sup,  Ct. 

or  of  Klinois  in  the  Btlpni|)t  to  I'xtrnclite  Mr.  licp.  291,  300.  it  must  appear  to  the  sovern- 

Storey.  Editor  xA  the  Chieiigo  Tribune,  into  or,  before  he  can  lawfully  comply  w»Ui  the 

Wisconsin.  demand  for  extradition,  that  the  peraoD  de- 

3  Cent.  L.  J.  036.  manded    is    substantially    charged    with   a 

._j  '—  "■-  — — '  ■*' — '--'  '-|  the  crime  against  the  laws  of  the  atats  from 

18BV.I. 


1002.  Hyatt  v.  New  York  eai  rel.  Cokkhut.  700-71* 

whoae  justice  he  is  alleged  to  have  fled,  Iqr  wm,  if  ever,  committod.     This  is  in  accord- 

an  indictment  or  an  affidavit,  etc.,  and  that  ance.with  the  authoritiea  in  the  Btatea  cit«d 

the  person  demanded  is  a  fugitive  from  the  in  the  opinion  of  Judge  Cnllen  In  the  New 

justice  of  the  atate  the  executive  authority  York  court  of  appeals,  end  is,  as  we  think, 

of  which  makes  the  demand.     It  was  also  founded   upon   correct   principles.     Robb   v. 

■UUd   in  the  same  case  that  the  question  Connolly,  111   U.  S.  024,  2a   L.  ed.  642,  4 

whether  the  person  demanded  was  substan-  Sun.  Ct.  Rep.  044,  recogniEing  authority  of 

[710]tialt7  charged  'with  a  crime  or  not  was  a  states  to  act  by  habeas  corpus  in  extradi- 

auestion  of  law  and  open  upon  the  face  of  tiou  proceedingB. 
le  papers  to  judicial  inquiry  upon  applica-        If  upon  ft  question  of  fact,  made  before 

tion  for  a  discharge  under  the  writ  of  ha-  the   governor,    which    he    ought   to    decide, 

b<^^  corpus;  that  the  question  whether  the  there  were  evidence  pro  and  con,  the  courts 

person  demanded  was  a  fugitive   from   the  might  not  be  justified  in  reviewing  the  de- 

justice  of  the  state  was  a  question  of  fact  cision  of  the  governor  upon  such  question, 

which  the  governor  upon  whom  the  demand  In  a  oat>e  like  that,  where  there  was  some 

was  made  must  decide  upon  such  evidence  evidence  sustaining  the  finding,  the  courts 

as   he   might   deem   satisfactory.     How   far  might  regard   the  decision  of  the  governor 

his  decision  might  be  reviewed  judicially  in  as  ctincluaive.     But   here,   ss   we   have   the 

proceedings  in  habeas  corpus,  or  whether  it  testimony   of   the   relator    (uncontradicted) 

was  conclusive  or  not,  were,  as  stated,  ques-  and  the  stipulation  of  counsel  as  to  what 

tions  not  settled  by  harmonious  judicial  dc'  the  fncta  were,  we  have  the  right,  and  it  is 

eieions  nor  by  any  authoritative  judgment  our  duty  on  such  proof  and  concession,  to 

of  this  court,  and  the  opinion  continues  as  say  whether  a  case  was  made  out  within  the 

follows:  Federal  statute,  justifying  the  action  of  the 

"It  is  conceded  that  the  determination  of  governor.     It  is  upon  the  statute  that  the 

the  fact  by  the  executive  of  the  state  in  is-  inqiiiiy  must  rest. 

suing  his  warrant  of  arrest,  upon  a  demand  In  the  case  before  ua  it  is  conceded  that 
made  nn  that  ground,  whether  the  writ  con-  the  relator  was  not  in  the  state  at  the  vari- 
tains  a  recital  of  an  express  llnding  to  that  ous  times  when  it  is  alleged  in  the  indict- 
effect  or  not,  must  be  regarded  as  sufficient  ments  the  crimes  were  committed,  nor  until 
to  justify  the  removal  until  the  presumption  eight  days  after  the  time  when  the  last  one 
in  its  favor  is  overthrown  by  contrary  is  alleged  to  have  been  committed.  That 
proof."  the  prosecution  on  the  trial  of  such  an  in- 
In  People  ex  rel.  Laicrence  v.  Brady,  68  dictment  need  not  prove  with  exactness  the 
N.  V.  182,  it  was  held  that  the  courts  have  commission  of  the  crime  at  the  very  time  al- 
jurisdiction  to  interfere  by  writ  of  habeas  leged  in  the  indictment  is  immaterial.  The 
corpus,  and  to  examine  the  grounds  upon  indictments  in  this  case  named  certain  dates 
which  an  executive  warrant  for  the  appre-  as  the  times  when  the  crimes  were  commit- 
hension  of  an  alleged  fugitive  from  justice  ted,  and  where  in  a  proceeding  like  this 
from  another  state  is  issued,  and.  in  case  the  there  is  no  proof,  or  oner  of  proof,  to  show 
papers  are  defective  and  insufficient,  to  dis-  that  the  crimes  were  in  truth  committed  on 
charge  the  prisoner.  eome  other  day  than  those  named  in  the  in- 
•  In  the  case  before  us  the  New  York  court  dictnients,  and  that  the  dates  therein  named 
of  appeals  held  that  if  upon  the  return  to  v;ecc  erroneously  stated,  it  is  sufficient  for 
the  writ  «f  habeas  corpus  it  is  clearly  shown  the  party  charged  to  show  that  he  was  not 
that  the  relator  is  not  a  fugitive  from  jus-  in  the  •state  at  the  times  named  in  the  in-[7121 
tice,  and  there  is  no  evidence  from  which  a  dictmcnts;  and  when  those  fscts  are  proved 
contrary  view  can  be  entertained,  the  court  go  that  there  is  no  dispute  in  regard  to 
will  discharge  the  person  from  imprison-  them,  and  there  is  no  claim  of  any  error  in 
ment,  but  that  mere  evidence  of  an  alibi,  or  the  dates  named  in  the  indictments,  the 
evidence  that  the  person  demanded  was  not  facts  so  proved  are  sufficient  U>  show  that 
tn  the  state  as  alleged,  would  not  justify  the  person  was  not  in  the  state  when  the 
his  discharge,  where  there  was  some  evi-  erimes  were,  if  ever,  committed. 
dence  on  the  other  side,  as  habeas  corpus  xhe  New  York  court  of  appeals  has  con- 
was  not  the  proper  proceeding  to  try  the  gtrued  the  stipulation  as  conceding  these 
question  of  the  guilt  or  innocence  of  the  ac-  (^^(3  ^„^  „^  think  that  its  construction  of 
cused.  And  the  court  also  held  that  the  the  stipulation  is  the  correct  one. 
conceded  facts  showed  the  absence  of  the  it  ig,  however,  contended  thst  a  person 
accused  at  the  time  when  the  crimes,  if  „,„„  be  guilty  of  ft  larceny  or  false  pretense 
ever,  were  committed,  and  that  the  demand  ^jthin  a  state  without  being  personally 
was  in  truth  based  upon  the  doctrine  that  p^^^t  in  the  state  at  the  time.  Therefore 
rtl^ij*"*"  I^"  L^  ?™.*rfi,'*  .  "ft^  'n  ^  the  indictments  found  were  sufficient  justt- 
L7llldemanding  «tjl« /''t  the  time  of  the  alleged  j  ^^^  requisition  and  for  the  ac- 
oommiSHion  of  the  crime  was  sufficient  to  "^'"""  "  1  j  ■«■  „  v  t  iv  -.«« 
^thoriic  the  demand  for  his  surrender.  *'»?  "'.^he  govemor  of  New  York  thereon. 
We  a™  of  opinion  that  the  warrant  of  the  This  raises  the  question  whether  the  relator 
governor  is  but  prima  facie  sufficient  to  hold  c»"W  have  been  a  fugitive  from  justice 
fhe  accused,  and  that  it  is  open  to  him  to  "hen  it  is  conceded  he  was  not  in  the  state 
show  by  adiiilHsionH.  such  as  are  herein  pro-  of  Tennessee  at  the  time  of  the  commission 
duccd,  or  by  other  conciucive  evidence,  that  of  those  acts  for  which  he  hod  been  indicted, 
the  chaf^  upon  which  extradition  is  de-  assuming  that  he  committed  them  outside 
manded  assumes  the  absence  of  the  accused  of  the  state. 

son  from  the  state  at  the  time  the  crime       The  exercise  of  jurisdiction  1^  »  stata  ta 

~  tr.  a.  U.  S.,  Book  47.  42  Ml 
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the  duty  of  the  executive  authority  of  Ohio 
under  the  circumstances  to  deliver  the  per- 
son demanded,  and  that  such  dutv  was 
merely  ministerial  and  the  ^vernor  had  no 
right  to  exercise  any  discretionary  power  as 
to  the  nature  or  character  of  the  crime 
charged  in  the  indictment,  yet  it  was  also 
held  that  the  Federal  courts  had  no  means 
to  compel  the  covemor  to  perform  the  moral 
obligation  of  the  state  under  the  compact  in 

[71 8]  the  Constitution,  *and  that  the  courts  could 
not  coerce  the  state  executive  or  other  state 
officer  as  such  to  perform  any  duty  by  act 
of  Congress.  On  that  ground  the  motion 
for  a  mandamus  to  compel  the  governor  of 
Ohio  to  issue  his  warrant  was  refused. 
Nothing  in  that  case  can  be  regarded  as  any 
authority  for  the  proposition  contended  for 
here.  l*he  case  assumed  the  presence  of  the 
party  in  the  state  at  the  time  of  the  alleged 
commission  of  the  crime.  The  question  was 
wliether  upon  such  assumption  the  execu- 
tive of  the  state  upon  whom  the  demand 
was  made  could  examine  as  to  the  character 
of  the  crime  and  refuse  to  deliver  up,  in  his 
discretion. 

To  the  same  effect  is  Ex  parte  Keggel,  114 
U.  S.  642,  29  L.  ed.  250,  6  Sup.  Ct.  Rep. 
1148.  Jn  that  case  the  objection  was  made 
in  the  court  of  original  jurisdiction  that 
there  could  be  no  valid  requisition  based 
upon  an  indictment  for  an  onense  less  than 
a  felony.  It  was  held  that  such  view  was 
erroneous,  and  Kentucky  v.  Denniaon,  24 
Uow.  66,  16  L.  ed.  717,  was  cited  in  support 
of  that  proposition,  yet  it  was  in  this  very 
case  of  Reggel  that  the  remarks  already 
quoted  were  made,  that  the  person  demand- 
ed was  entitled  to  insist  upon  proof  that  he 
was  within  the  demanding  state  at  the  time 
that  he  is  charged  to  have  committed  the 
crime,  and  eubsec^ucntly  withdrew  therefrom 
to  another  jurisdiction,  so  that  he  could  not 
be  reached  bv  the  criminal  process  of  the 
state  whore  the  act  was  committed. 

Many  state  courts  before  whom  the  ques- 
tion has  come  have  hold  that  a  merely  con- 
structive presence  in  the  demanding  state  at 
the  time  of  the  allc^d  coinmis»ion  of  the 
oiTense  was  not  sufficient  to  render  the  per- 
son a  fugitive  from  justice:  that  he  must 
have  been  personally  present  within  the 
state  at  the  time  of  the  alleged  commission 
of  tlie  act,  or  else  he  could  not  be  regarded 
as  a  fugitive  from  justice.  Spear  and  also 
Moore  on  Extradition  are  to  the  same  effect. 
Those  authorities  and  text  writers  are  re- 
ferred to  in  the  margin.f 

[719]     •In  tlie  case  of  Re  White,  5  C.  C.  A.  29,  14 
I'.  S.  App.  84,  56  Fed.  64,  68,  in  the  United 

tWilcox  V.  Nolze  (1878)  84  Ohio  St.  520, 
524;  Joues  v.  Leonard  (1878)  50  Iowa,  IOC,  32 
Am.  Rep.  110;  Re  Mohr  (1883)  73  Ala.  503, 
514 :  Re  Fetter  (1852)  23  N.  J.  L.  311,  57  Am. 
Dec.  382;  Hartraan  v.  Aveline  (1878).  63  Ind. 
846.  30  Aiij.  Rep.  217;  Et  parte  Knowlos 
(1804)  16  Ky.  L.  Rep.  203;  Kingsbury's  Case 
(1870)  106  Mass.  223,  227;  Stnte  v.  Hall 
(1894)  115  N.  C.  811,  28  L.  R.  A.  289.  20  S.  K. 
729;  2  Moore.  Kxtrndltlon.  U  579.  r>Sl.  r.84; 
Spear,  Extradition.  310  ct  acq. ;  Cooley,  (^onst. 
Lim.  4th  ed.  21,  note  1;  3  Crini.  Law  Mag. 
806  et  8€q.,  published  1882. 
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States  circuit  ooiiit  of  appeals  for  the 
ond  circuit,  it  was  said  t^  Laoombe,  circuit 
judge,  that  it  was  proper  to  inquire  upon 
habeas  corpus  whether  the  prisoner  was  in 
fact  within  the  deman^Ung  state  when  the 
alleged  crime  was  committed,  lor  if  he  were 
not  it  could  not  be  properly  held  that  he 
had  fled  from  it. 

The  subsequent  presenee  for  one  day  (un- 
der the  circumstances  stated  above)  of  the 
relator  in  the  state  of  Tennessee,  eight  da^ 
after  the  alleged  conunission  of  the  act,  did 
not,  when  he  left  the  state,  render  him  a 
fugitive  from  justice  within  the  meaning  of 
the  statute.  There  is  no  evidence  or  claim 
that  he  then  oonunitted  any  act  which 
brought  him  within  the  criminal  law  of  the 
state  of  Tennessee,  or  that  he  was  indicted 
for  any  act  then  committed.  The  proof  is 
imcontradicted  that  he  went  there  on  busi- 
ness, transacted  it,  and  came  away.  The 
complaint  was  not  made,  nor  the  indict- 
ments found,  until  months  after  that  time, 
His  departure  from  the  state  after  the  con- 
clusion of  his  business  cannot  be  regarded 
as  a  fleeing  from  justice  within  the  meaning 
of  the  statute.  He  must  have  been  there 
wlien  the  crime  was  committed,  as  alleged, 
and  if  not,  a  subsequent  going  there  and 
coming  away  is  not  a  flight. 

We  are  of  opinion  that,  as  the  relator 
showed  without  contradiction  and  upon  con- 
ceded facts  that  he  was  not  within  toe  state 
of  Tennessee  at  the  times  stated  in  the  indict- 
ments found  in  the  Tennessee  court,  nor  at 
any  time  when  the  acts  were,  if  ever,  com- 
mitted, he  was  not  a  furtive  from  justice 
within  the  meaning  of  the  Federal  statute 
upon  that  subject,  and  upon  these  facts  the 
warrant  of  the  governor  of  the  state  of  New 
York  was  improperly  issued,  and  the  judg- 
ment of  the  Court  of  Appeals  of  the  state  of 
New  York  discharging  the  relsior  from  im- 
prisonment by  reasim  of  such  warrant  must 
he  affirmed. 
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OFFICERS  AND  CREW  OF  THE  U.  S.  8. 
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OFFICERS  AND  ENLISTED  MEN  OF 
THE  U.  S.  SHIPS  NEW  YORK,  INDI- 
ANA, and  WIIJdINGTON,  Appts,, 

V, 

OFFICERS  AND  CREW  OF  THE  U.  S.  a 
MANGROVE.    (No.  34. )t 

(See  S.  C.  Reporter's  ed.  72(K-726.) 
Prize — distribution  of  prize  monej^ — vessels 


tThese  cases  are  reported  by  the  Official  Re- 
porter under  the  title  of  "The  Man^roTe  Prlie 

Monoy." 

NoTK. — Ah  to  what  veaneln  arc  entitled  to 
Hharr  in  the  (mtribution  of  priee  moneif  m 
note  to  United  States  t.  Farragot,  22  L.  ed.  JL 

S.  87U. 

188  US. 
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within  tignai  4i9ianoe — relative  force  of 
emptor  o/nd  pri&e, 

L  A  TMsel  of  the  United  States  nayy  wag  not 
"within  signal   distance**   of  another  vessel 
making  a  capture,  so  as  to  be  entitled  to 
■hare  in  the  distribution  of  the  prise  monej 
under  U.  S.  Rer.  Stat,  f  4682  (U.  S.  Comp. 
Stat.  11M>1,  p.  S188),  where  the  two  Teasels 
ware  from  12  to  15  miles  apart,  and  the  vea- 
■ei   malrtng  the  capture  was  equipped  with 
IXMt  flaga  8  feet  by  4  in  siae,  instead  of  the 
nana!  signal  flaga  8  feet  by  11. 
.    Naral  Teaasla  not  within  signal  distance  of 
m  capture  are  not  veaaela  "making  the  cap- 
^ara.*'  within  tlie  meaning  of  U.  S.  Rey.  Stat 
9  4680   (U.  8.  Comp.  SUt.   1901,  p.  3132), 
and  therefore  cannot  be  taken  into  account 
In  estimating  tlie  relatlTe  force  of  captor  and 
IMrtae,  tor  the  purpoae  of  determining  the  pro- 
gwrtion   of  tiie   prise   money   to   which   tlie 
captor   la   entitled    under    that    aection,    al- 
though their  proximity  may  have  induced  the 
surrender  of  the  prise  to  an  inferior  force. 

[KOB.  24,  34.] 

argued  Jmnuarjf  7,  8,  9,  1909,    Decided  Feb- 
ruary  tS,  1909, 

APPEALS  from  the  District  Court  of  the 
United  States  for  the  Southern  District 
of  Florida  to  review  a  decree  distributing 
Uie  proceeds  of  a  vessel  condemned  as  a 
prize  of  war.    Affirmed, 

The  facta  are  stated  in  tne  opinion. 

Aaaietant  Attorney  Oenerai  Hoyt  argued 
tftie  cause  and  filed  a  brief  for  the  United 
States: 

Thoee  vessels  whose  presence  and  oo-op- 
eration    manifestly   contributed   to  the  re- 
sult, because  their  support  aided  in  intim- 
idating   the    enemv   and   encouraging   the 
friend,  sliould  be  adnutted  to  share. 

The  SfHirkler,  1  Dodson  Adm.  259 :  Story, 
Prize  Courts;  The  Foreigheid,  3  ('  Rob. 
311;  The  HarmorUey  3  C.  Rob.  319.  1/c- 

UmUc,  2  Dodson  Adm.  122. 

In  the  development  of  the  law  in  ICiigland, 
the  terms  '^eigtit"  and  ''sisnal  distance" 
were  considered  as  practicalTy  interchange- 
able. 

Le  Bon  Arenture,  1  Acton,  211. 

If  there  was  any  "chase"'  here  in  the  ordi- 
nary sense,  the  Indiana  certainly  took  part 
in  it. 

L'Awitfte,  6  C.  Rob.  261. 

"Within  signal  distance"  is  not  essen- 
tiaJly  a  narrower  and  stricter  term  than  "in 
sight." . 

The  Anglic,  Blatchf .  Prize  Cas.  506,  Fed. 
Gas.  No.  391;  The  Ella  d  Anna^  2  Spra^e. 
207,  Fed.  Cos,  No.  4,368;  The  Cherokee,  2 
Prague,  235,  Fed.  Cas.  No.  2,640. 

Participation  in  the  capture,  and  the  con- 
sequent right  to  share,  establish  necessarily 
the  effective  superioriiy  of  the  capturing 
force. 

The  Ironclad  Atlanta,  3  Wall.  425,  aub 
nom.  The  Weehawken  v.  The  Atlanta,  18 
li.  ed.  253. 

Mr.  James  H.  Hmyden  argued  the 
cause,  and,  with  Mr.  Joseph  K.  MoOammon, 
filed  a  brief  for  the  New  York: 

A  vetiiie]  which  has  taken  no  potential 
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part  in  a  capture  shall  nevertheless  be 
treated  as  a  joint  captor,  if  her  presence 
at  or  near  the  scene  of  action  was  a  con- 
tributing cause  of  tiie  surrender  of  the 
prize. 

The  Ironclad  Atlanta,  3  Wall.  425,  sub 
nom.  The  Weehawken  v.  The  Atlanta,  18 
L.  ed.  253. 

Mr.  Willlmm  B.  KisK  argued  the  cause, 
and,  with  Mr,  Oeorge  A.  King,  filed  a  brief 
for  the  Indiana  and  Wilmington: 

The  Mangrove's  evidence  waa  all  inter- 
ested. 

Re  Santiago  Bay,  36  Ct.  CI.  203. 

Aflirmative  testimony  must  outweigh  the 
negative. 

Stitt  V.  Huidekopcr,  17  Wall.  394,  21  L. 
ed.  647. 

Meaara.  BeiijmBiii&  Mioou  and  Hilary 
A.  Herbert  argued  the  cause,  and,  with 
Mr.  Jefferson  B.  Browne,  filed  a  brief  for 
the  Mangrove: 

For  the  purpose  of  computing  relative 
force  the  vessels  making  tlie  capture  are 
alone  to   be  considered. 

The  Atlanta,  2  Sprague,  251,  Fed.  Cas. 
No.  619;  The  Cherokee,  2  Spiague,  235,  Fed. 
Cas.  No.  2,640. 

Mr.  Justice  Holmes  delivered  the  opin- 
ion of  the  court: 

These  are  appeals  from  a  decree  of  the 
United  States  district  court  distributing  the 
proceeds  of  the  Spanish  steamer  Panama, 
condemned  by  an  earlier  decree  as  prize  of 
war.  176  U.  S.  535,  44  L.  ed.  577,  20  Sup. 
Ct.  Rep.  480.  Tlie  district  court  awarded 
the  whole  net  proceeds  to  the  officers  and 
crew  of  the  United  States  steamer  Mao- 
grove,  on  the  ground  that  the  Mangrove  was 
the  sole  capturing  ^vessel,  that  the  prize  was  [781] 
of  superior  or  equal  force,  and  that  no  other 
vessel  was  within  signal  distance.  U.  8. 
Rev.  Stat.  (  4630  (U.  S.  Comp.  Stat.  1901, 
p.  3132),  repealed  by  act  of  March  3,  1899 
(30  Stat,  at  L.  1007,  chap.  413,  §  13,  i  4632, 
U.  S.  Comp.  Stat.  1901,  p.  3133).  The 
United  States  appeals,  contending  that  the 
Mangrove  alone  was  of  force  superior  to  the 
Panama,  and  also  that  the  Indiana,  Wil- 
mington, and  New  York  were  within  signal 
distance,  and  that  the  Indiana  at  least  was 
a  joint  captor,  and  that  therefore,  by  8  4630, 
U.  S.  Comp.  Stat.  1901,  p.  3132,  one  half  the 
proceeds  should  go  to  the  United  States. 
The  Indiana  appeals,  taking  the  ground  that 
the  ^fan^ove  was  the  sole  captor  and  of 
force  inferior  to  the  Panama,  but  that  tho 
Indiana  was  within  signal  distance  and  in 
such  condition  as  to  be  able  to  render  ef- 
fective aid  if  required,  and  therefore  enti- 
tled to  share  in  the  prize  by  9  4632,  U.  S 
Comp.  Stat.  1901,  p.  3133.  The  New  York 
and  the  Wilmington  appeal  on  like  ground. 

The  case  turns  upon  findings  of  fact,  and 
the  question  is  whether  it  is  clear  that  the 
district  court  and  the  experienced  naval 
prize  commissioner  were  wrong.  The  Orace 
Oirdler,  7  Wall.  196,  204,  aub  nom.  Lock- 
wood  V.  The  Grace  Oirdler,  19  L.  ed.  113, 
1 16.  But  of  course  we  do  not  leave  out  of 
sight  the  fact  that  much  additional  evidence 
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has  been  put  in  since  the  trial  below.  We 
take  up  first  the  case  of  the  Indiana.  With- 
out discussing  the  details  of  the  contra- 
dictory testimony,  we  will  state  the  facts 
that  seem  to  us  proved. 

At  seven  minutes  after  six  in  the  evening 
of  April  25,  1898,  off  Havana,  the  Panama, 
having  been  brought  to  by  a  shot  across  her 
bow  and  notice  that  she  would  be  fired  into 
if  she  did  not  stop,  was  boarded  by  Ensign 
Dayton  from  the  Mangrove.  At  this  mo- 
ment the  capture  was  complete.  The  Oro- 
tius,  9  Cranch,  368,  370,  3  L.  ed.  762,  763. 
The  Panama  did  not  attempt,  or,  so  far  as 
appears,  intend,  resistance  or  escape.  The 
captain  was  told  that  he  was  a  prize,  war 
having  been  declared  between  the  United 
States  and  Spain,  and  he  acquiesced.  There- 
after the  Panama  proceed^,  with  Ensign 
Dayton  on  board,  under  orders  from  the 
Mangrove.  Her  colors  were  not  hauled  down, 
or  a  prize  crew  put  aboard  until  later, 
but  under  the  circumstances  these  facts 
seem  to  us  controlled  by  others  which  we 
have  mentioned.  It  may  be  added  that  the 
officers  of  the  Mangrove  seem  to  have  con- 
sidered it  usual  for  prizes  to  fiy  their  ensign 
until  they  were,  adjudicated  by  the  prize 
[7M] court,  which  would  •account  for  their  not 
ordering  the  flag  lowered.  Thirty-eight 
minutes  later,  at  forty-five  minutes  after 
six,  the  Indiana,  which  had  been  approach- 
ing from  an  opposite  direction,  fired  a  shot 
across  the  bow  of  the  Panama  and  sent  a 
prize  crew  aboard.  (We  should  remark  in 
passing  that  this  orew  was  subject  to  the 
orders  of  Ensign  Dayton,  the  prize  master, 
and  seems  to  have  been  put  aooard  at  the 
request  of  the  Mangrove,  which  had  not  men 
enough  to  spare.)  The  officer  who  fired  the 
gun  says  that  he  estimated  the  range  at  4,- 
500  yards,  and  that  the  shot  being  accurate, 
the  distance  from  the  Panama  was  about 
4^00  yards.  This  was  the  estimate  formed 
by  the  expert  on  the  spot,  at  the  time,  for 
purposes  of  immediate  action,  when  it  was 
necessary  to  be  accurate.  Whatever  it  was, 
it  was  verified  by  the  result  of  the  shot,  so 
that  really  the  only  question  is  whether  it  is 
remembered  correctly,  which  there  is  no  rea- 
son to  doubt.  It  seems  to  us  to  outweigh 
all  other  estimates  formed  after  the  event 
by  witnesses  who  had  no  similar  duty.  At 
this  time  the  Mangrove  was  abreast  or  a 
little  astern  of  the  Panama. 

The  previous  situations  of  the  ships  were 
as  follows:  All  the  United  States  vessels 
concerned  in  this  cause  were  on  blockade 
off  Havana.  At  4:30  p.  m.  the  Indiana  sig- 
naled the  Mangrove  and  gave  her  orders  to 
proceed  to  Key  West  after  receiving  mail. 
The  Mangrove  started  for  Key  West  before 
6.  At  five  or  ten  minutes  after  5,  and  un- 
til 6:48,  when  her  speed  slackened,  the  In- 
diana went  ahead  at  full  speed  toward  the 
flagship  New  York,  in  an  almost  opposite 
direction  from  that  taken  by  the  Mangrove. 
At  a  quarter  past  5  she  sighted  a  strange 
vessel,  which  torned  out  to  be  the  Panama, 
to  the  northeast.  At  5:52  the  flagship  sig- 
naled ''What  colors  does  strange  vessel  car- 
ryf"  and   was  answered   at   5:55   ''Cannot 
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see."  At  about  6  the  Indiana  was  tamed 
toward  the  Panama  and  went  at  full  speed, 
and  later  at  best  speed  possible  until  6:45, 
when  she  fired  the  shot  and  ston{icd.  The 
Indiana  when  she  turned  at  6  aid  not  at- 
tempt to  signal  the  Mangrove,  and  five  min- 
utes earlier  could  not  see  the  colors  of  the 
Panama,  although  the  Spanish  flag  was 
three  times  the  size  of  the  Mangrove's  signal 
Hag.  It  appears  from  the  steam  log  of  the 
Indiana  that  a  few  *dayB  later  she  made  10.-['! 
15  knots  per  hour  for  two  consecutive  hourSb 
Taking  the  time  during  which  the  Indiana 
and  l£ingrove  had  been  moving  away  from 
each  other,  and  their  probable  speHsd,  cr, 
aeain,  taking  the  distance  at  which  the  In*. 
diana  was  from  the  Panama  and  Mangrofe 
when  she  fired  her  shot,  and  the  fact  that 
she  had  been  making  for  them  at  full  speed 
for  the  greater  part  of  forty-five  minutes^ 
while  they,  during  a  part  of  the  same  time, 
were  sailing  toward  her  at  a  rate  of  8  knot% 
we  think  it  probable,  without  going  into 
nice  calculations,  that  at  6  o'clock  ehe 
must  have  been  12  or  15  miles  away  at  the 
least,  as  was  found  by  the  district  court. 
From  6,  when  she  turned,  to  seven  minutee 
past  6,  when  the  Panama  was  taken,  tiie 
Indiana  cannot  have  got  to  full  speed  or 
gone  far.     The  Panama  had  been  stopped. 

There  is  much  testimony  that  the  capture 
was  seen  from  the  Indiana,  while  the  officers 
of  the  Mangrove  say  that  the  Indiana  could 
not  be  seen  by  thorn.  We  do  not  attempt 
to  determine  precisely  how  much  could  De 
seen,  or  was  seen,  from  the  higher  ship. 
That  testimony  must  reconcile  itself  as  beet 
it  may  with  the  foregoing  facts,  which  WB 
deem  not  open  to  dispute.  And  on  thon 
facts  we  are  of  opinion  that  the  Indiana 
was  not  within  signal  distance  of  the  Mao- 
grove  when  the  capture  took  place.  We 
agiee  with  the  counsel  for  the  appellees  that 
this  view  is  conlirnied  by  the  log  of  the  In- 
diana and  by  licr  claim  as  first  filed,  whidi 
indicates  that  at  that  tinie  her  rights  were 
supposed  to  be  founded  on  the  shot  fired  if 
her,  and  the  hauling  down  of  the  Panama^ 
colors  thereupon.  It  is  unnecessary  to  ad- 
vert to  further  confirmatoiy  details. 

We  need  not  consider  whether,  in  order  to 
bring  a  claimant  within  signal  distance, 
mutual  communication  must  be  possible,  or 
whetlicr  it  is  enough  if  signals  from  the  ves- 
sel making  the  capture  could  be  seen  by  the 
claimant.  Taking  it  the  latter  way,  still 
the  words  "within  signal  distance**  must  be 
read  in  connection  with  the  further  words 
"under  such  circumstances  and  in  such  eon- 
diticHi  as  to  be  able  to  render  effective  aid, 
if  required."  The  whole  sentence  refers  to 
the  actual  conditions  of  this  particular 
case,  not  to  an  abstract  objective  criterioa 
of  ideal  signal  distance  in  general.  See  Tk§ 
Ella  d  Anna,  2  ♦Sprague,  267,  273,  Fed.  G^[^ 
No.  4,3G8.  The  Mangrove  had  no  signal 
flags  but  boat  flags,  aJbout  3  feet  by  4,  tlN 
usual  signal  flags  being  about  8  feet  by  11. 
Under  such  circumstances  we  think  it  prob* 
ably  would  be  safe  to  assume  5  miles  as  an 
outside  limit  of  signal  distance  in  this  !»• 
stance,  if  the  facts  heretofore  found  l^  Ufl 
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rendered  it  neccaaary  to  be  so  nice.  It  is 
ai|pied,  to  be  sure,  that  gun  signals  would 
have  bNBen  possible.  As  to  this  suggestion 
we  deem  it  enough  to  say  that  wc  sec  no 
reason  to  believe  that  it  was  a  practical 
working  possibility  under  the  circumstan- 
ces, and  tnerefore  need  not  consider  whether 
this  statute  would  be  satisfied  by  anything 
less  than  the  possibility  of  reading  the  ordi- 
nary day  signals,  in  the  case  at  bar. 

rtie  claims  of  the  New  York  and  the  Wil- 
mington fall  with  that  of  the  Indiana.  If 
Hlie  was  not  within  signal  distance  of  the 
Alangrove  they  were  not,  and,  as  we  are 
about  to  show,  can  make  no  claim  on  the 
ground  that  the  Indiana  was  a  joint  captor 
u,nd  that  they  were  within  signal  distance 
of  her. 

A   part  of  the  argument  for  the   Unitod 

States  also  is  disposed  of  by  what  we  have 

Haid.     If    none    of    the    othor    vessels    were 

within  signal  distance  of  the  Mangrove,  noun 

of  them  were  "vessels  making  the  capture" 

within  the  meaning  of  §  4iJ30,  U.  S.  Ccwnp. 

Stat.    IwOl,   p.   3132.     The   phrase  must    be 

^akcn  to  bo  used  in  that  section  in  the  same 

8«nse  in  which  it  is  used  in  §  40.32,  U.  iS. 

Comp.    Stat.   1901,  p.  3133,  where  it  is  op- 

posea  to  vessels  witliin  signal  distance,  and 

18  detineil  as  meaning  *'vesse1s  present  at  and 

rendering  actual  assistance  in  the  capture.*' 

Xt  cannot  be  contended  tliat  vessels  too  far 

SLW&y  to  share  in  the  prize  as  being  within 

S9i|;^nal    distance  can   share   under   the   more 

lintiiediate  title  of  vessels  making  the  cap- 

l-ui'C,    on  the  ground  of  some  more  remote 

oonti'ibution  to  the  result.     Vessels  within 

ffti^nal  distance  and  able  to  ren«l<'r  effective 

aid  arc  let  in,  it  is  true,  presumably  because 

t,]iey  are  taken  to  contribute  to  the  result, 

but  a  niore  remote  contribution  is  excluded. 

See  The  Cherolcec,  2  Sprague,  235,  Fed.  Vw^. 

Xo.     2.640;    The   Atlanta,   2    Sprague,    251, 

Ked.    Cas.  No.  G19,  3  Wall.  425,  sub  nom. 

The    Weehaiclxcn  v.  The  Atlauta,  18  L.  ed. 

253;  The  Ella  d  Anna,  2  Sprague,  267,  Fed. 

Cas.  No.  4,3G8,  and  note. 

It    follows   that   these   vessels  cannot   be 
taken  into  account  in  estimating  the  rela- 
tive force  of  captor  and  prize.     Undoubted- 
]ly  *it  is  likely  that  the  Panama  must  have 
known  when  it  left  New  York  that  war  an<l 
a   blockade  of  Havana   were  ])robable,  and 
when  it  was  stopped  by  the  Mangrove,  what- 
ever it  saw  or  did  not  see,  it  may  have  con- 
jectured that  other  vessels  were  not  far  off. 
But,  as  we  have  said,  these  less  immediate 
inlluenccs  are  laid  out  of  account  by  the  act. 
We  may  admit,  with  regard  to  the  ques- 
tion  just  discussed  and  that  to   which   wc 
now  address  ourselves,  that  it  is  impossible 
not  to  feel  that  the  prize  law  had  in  mind 
&  different  kind  of  case  from  this.    To  catch 
t  blockade  runner  or  a  vessel  not  even  in- 
lormed  of  the  blockade,  in  either  case  a  ves- 
sel not  expecting  to  fight  and  having  shrewd 
sround  to  believe  that  to  do  so  would  be  to 
bring  down  upon  herself  an  overwhelming 
force,  i»  not  the  desperate  venture  which  the 
statute    was    framed    to    encourage.       But 
rather  weak  cases  must  fall  within  anv 


There  is  no  denying  that  the  Panama  waa 
of  force  superior  to  the  Mangrove.  She 
was  of  1,4.32  tons  register,  with  a  crew  of 
M'V(Mity-(ine.  She  had  substantially  what 
was  letpiired  by  her  contract  as  a  mail 
steamship  with  the  Spanish  government, 
viz.,  2  Hontoria  9  centimetre  guns  with  30 
round  of  shot  for  each,  1  Maxim  gun  on  the 
bridge,  2  signal  guns,  20  Remington  rifles, 
and  10  Mauser  ritles,  all  with  ammunition, 
also  bayonets  and  swords.  The  Mangrove 
was  a  steel  screw  lighthouse  tender  or  not 
more  than  800  tons,  with  a  crew  of  thirtv 
men,  and  with  2  G-pound  guns,  and  no  small 
arms  or  cutlasst^s.  The  Panama  also  was 
the  nuK'h  faster  boat  of  the  two. 

The  Panama's  armament  was  taken  on 
board  under  contract  with  the  Spanish  gov- 
ernment for  her  own  defense,  and  was  fit 
lor  Jjostile  Ur>e.  170  U.  S.  548,  549,  44  L.  ed. 
58J.  583,  20  Sup.  Ct.  Uep.  4S0.  We  must 
asHume  that  if  the  master  had  thought  that 
there  was  a  fair  chance  of  success,  be  would 
have  shown  tight.  The  fact  that  he  did  not, 
and  that  he  probably  had  made  up  his  mind 
not  to  before  he  saw  the  Mangrove,  and 
therefore  was  not  ready  for  action  at  the 
inon^ent,  does  not  change  the  result.  If  we 
cannot  taike  the  blockading  squadron  or  the 
battleship  Indiana  in  account  as  part  of  the 
Ciipturing  force,  we  cannot  *take  them  into['3 
ac<'ount  as  motives.  If  the  master  was  a 
timid  man,  who  would  not  have  dared  to 
fight  imder  any  circumstances,  there  would 
have  hi>en  the  same  certainty  of  surrender 
to  one  who  knew  the  whole  situation,  but 
the  law  would  have  hx^ked  only  to  the  force, 
nwi  would  not  have  gone  into  psychology. 
It  would  not  matter  that,  because  of  mu 
timidity,  the  breci-h  blocks  of  the  guns  were 
left  stowed  l)elow.  If  he  had  the  materials 
for  resistance  and  the  chance  to  use  tliem, 
that  is  as  far  as  the  law  would  inquire.  So 
here.  As  was  said  by  Judge  Sprague,  we 
must  "<:onsider  the  means  the  vessels  poe- 
s«^s.^ed,  an<l  not  the  use  they  made  of  them." 
The  AtUDtia.  2  Sprague,  251,  258,  Fed.  Caa. 
No.  ()19.  The  adventure  of  the  Mangrove 
may  not  have  been  a  brilliant  event  that 
will  live  in  storv,  but  it  was  sullicient  to 
give  its  oMleers  and  crew  the  profit  of  the 
law.  It  is  decided  that  the  Panama  wa« 
lawful  prize,  and  the  cas4*  <1<k»s  not  fall  with- 
in the  class  in  which  the  I  nitcd  Statefl 
takes  half. 

Decree  affirmed. 


law    which   is    couched    in   general    words. 
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HOMK  LIFK  INSTTRAXCK  COMPANY  OP 
NEW  YOKK,  Plff.  in  IJrr., 

V. 

A.  A.  FISHEU,  as  Executor  of  the  Estate 
of  Alexander  Suter  Maclean,  Deceased. 

(See  S.  C.  Heportor'8  ed.  720  TM).) 

Life   inauranee — wa rran  tics — appeal — harm* 

less  error. 

I  I)*N-!Hintlons  of  an  lnsiir<*(l  to  the  mrdlral 
♦•xiimliKM  for  ibo  insiirrmfc  ('omi»ari>  an*  not 
nuHlr  warranties  by  the  v<^^^^'^^  ^^  ^■'^'^  ^^V- 
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plication  tliat  the  applicant  warranti  that  plea  is  ajdmitited  which  includes  all  the  mat- 

the  statements  In  It  "arc  true,  fuU,  and  com-  ter  alleged  in  the  first  plea,  and  leU  in  all 

plete,     .     .     .     and  nre  offered  to  the  com-  the  proofs  sought  to  be  introduced  under  the 

pany,  together  with   those  contained  in   the  frret  nlea 

declaration    to    the     .     .     .     medical    exam-  z/j"        />           a  rt  r^    a    no^    ^n  rr  a 

Iner  as  a  consideration  for.  and  at  the  basis  ^  ^""^ri^^^Z  ^*'?'"^.®.  ^'  ^'  ^'  ^®^'  ^^  ^'  ^' 

of.  the  contract."  -^PP-  ^^3,  67  Fed.  355. 

2.  A  niUng  in  a  suit  on  a  policy  of  life  Insur-  Where  an  answer  has  been  stricken  out, 

ance.  sustaining  demurrers  to  pleas  of  breach  ^^^  ^^  defendant   has   been   permitted   to 

of  warranty  with  respect  to  the  insured's  use  put  in  his  evidence  as  if  it  remained,  even 

of   intoxicating    liquors,    is   not    prejudicial,  if  the   order    striking    out   the   answer    is 

even  though  erroneous,  where  the  Jury  found  erroneous,   it  ia   hannl<«s. 

for  plaintiff  under  instructions  that,  if  they  Nemaha  County  v.  Frank,  120  U.  S.  41, 

fn'ho  „nr«  r';h!Slw,r^  30  L.  ed.  584,  7  Sup.  l)t.  Rep.  395. 

to  bo  untrue,  they  should  f^nd  for  defendant.  striking  out  pl^s   to  Uie  declanuUon  U 

rNo   121  1  ""^   prcjudicinl,    where  <*vi(leiioe   coiiipeteiit 

under  in«ni  would  be  equally  competent  un- 

Bubmitted    Decemler    17,    1902.     Decided  ^er  other  pleas. 

February  iS,  1903.  .  *^"P.'"',1  ^ T'^^   a^'  .»  t1^«**'-  ^^o' «? 

'  &  C.  Co.  11  C.  <J.  A.  96,  22  U.  8.  App.  430,  tt3 

IN  ERROR  to  the  Circuit  Court  of  the  ^^-  **• 

United  States  for  the  Northern  District  t#     t    i.-      n-  .          j  i-        j  xv 

of  Florida  to  review  a  judgment  for  plain-  ,**[•  J^^t'Pf  Holme,  delivered  the  opinion 

till  in  an  action  on  a  policy  of  life  insur-  J;??  *?'*'■*•                                                . 

ance.     Atfirrixed.  „7''»»  ".  ""•  \«^?»  °»  ^^^H  S!  i*'*  '°' 

The  facts  are  stated  in  the  opinion.  surance,  brought  in  the  United  States  ar- 

Mr.  WlllUm  A.  Blount  su^miitted  the  ««*  «>urt.    "ftie  policy  was  taken  out  ly 

eau*  for  plaintiff  in  error:  *">«  M'cle"".  ""e  plamtiff  s  tesUtor.  on  hi. 

A  revei^l  will  be  directed  unless  it  ap-  <**?  'jjf-     "^  »  ^J^^ute  of  Florida    if  the 

pe<irs    beyond   doubt    that    the  error   coi-  ?'""*'"    J'^V''\  r*"??"''!'^*     '^^TiS 

^ainod  of  did  not  .uid  could  not  have  pre-  jee^  *«"?  ^  ^  ^ound  by  the  juiy  and  added 

judiced  the  rights  of  the  partv.  t  fh    J«'^«'"*"*-    Evnlence  was  offered  a. 

^    r.cA-.6«r„  i.V.  R.  Co.  ^  O'Brien.  119  U.  JL*^*  PlTH./r;i.t"l.'!^.°w^«*l„VL^!l 

8.  103,  30  i.  od.  300,  7  Sup.  Ct.  Rep.  118.  W^^'^'^Jll  f'^^  i***  \*"*^^  was  contrary 

'Au                u            '  ii-J     „     ..        : to  the  14th  Amendment.    The  evidence  was 

The  ve.7  charpr^   rol  ed  upon  as  curing  ^^tt^d  subject  to  exception,  the  plaintiff 

th«  error  in  Mist.ming  the  demurrer  to  the  ^  ^  ^.  ^^j^^J  ^j  judgiient,  and  t^be  eaM 

plea.s  show  that  they  were  mconsistent  with  «  ^  j^^^^^  ^„^  ^J  ^^  of  error. 

th«n.<^lves    and   .^  misladin-  as  tD  ««-  j^  ^^^  „,  ^^^  j-^i^j       j^  pui^utj,  uut. 


assign- 

„     ,      -  ^.      „  ^        ^.         ,,       «     ,     J -»  — - ^  ruling  just  stated  is  not 

Ba«,fc  of  the  Meiropo^xs  y.  New  England  pressed.  But  although  it  wis  that  on  which 

BanJc,  6  How^  212,  12  L.  ed.  409.          ^  ^  the  case  came  up  and  which  gives  us  juri»- 

Mesm.  John  C.  Avery  and  Bieliard  R.  diction,  other  errors  are  assigned,  which  are 

McMahon  subrmt ted  the  cause  for  defend-  relied  upon  and  which  we    must    consider, 

ajjt  in  error.    Mr,  Benjamin  (7.  Tuniaon  was  Uomer  v.  United  States  (No.  2)   143  U.  & 

with  them  on  the  bnef :  570,  577,  36  L.  ed.  266,  269,  12  Sup.  CL  Bep. 

No   judgment   should    be   reversed    in   a  522 

court  of  eirror  when  it  is  eU-nr  that  the  er-  7..e  policy  purports  to  be  made  "in  oon- 

roi-  oould  not  have  prejudiced,  and  did  not  Bideration  of  the  statements  and  agreements 

prejudice,   the   riglit  of  the  party   against  made  in  the    application    for    this    poli<7, 

whom  tlie  i-uling  \vtkA  made.  ^hich  are  hereby  made  a  part  of  this  con- 

Lancaster  v.   Collins,   11.5  U.   S.  222,  29  tract."    The     application   ^'warrants"   that 

L.  ed.  373,  6  Sup.  Ct.  Rep.  33.  the   statements   in   it  "are  true,   full,   and 

Defendant  is  not   prejudiced  by  the  sus-  complete,     .     .     .     and  are  offered    to    the 

taining  of  a  donuirnr  to  a  plea  or  answer,  company,  together  with  those  contained  in 

if  he  has  otlier  ploa8  or  aiLswers  un<ler  which  tlve  declaration  to  the  Home  Life  Insurance 

1»  could  introduce  any  evidence  that  would  Company's  medical  examiner,  as  a  oonsidoT' 

have  been  admissible  under  tliat  demurred  ation  for,  and  as  the  basis  of,  the  contract 

to.  with  said  company."    The  application  oon- 

Pollak  V.  Brush  Electric  Asso.  128  U.  S.  tained  the  following  questions  and  answers: 

446,  32  L.  ed.  474,  9   Sup.  Ot  Rep.   119;  **Q.  Do  you  drink  wine,  spirits,  or  malt  U- 

Hudmon  v.  Cuyas,  6   C.  C.  A.  381,  13  U.  S.  quorsT     A.  Yes.     Q.  If  so,  which  of  these, 

App.  443,  57  Fed.  355.  and    to    what    extentT     A.  Moderately.    Q, 

Defendant  is  not  injured  by  sustaining  a  Have  you  ever  used  them  freely  or  to  ez- 

demurn>r  to  a  cross  bill,  whore  it  appears  cessT     A.  No."  The  declaration  to  the  med- 

that  the  court  treated  the  allegation;^  there-  ical  examiner  contained  the  following  ques- 

of  as  before  it,  applied  the  evidence,  and  tions    and    answers:     "Q,  Do    you     drink 

held  that  they  were  not  suatained.  >\-ine,  spirits,  or  •malt  liquors,  daily  or  hsb-['7* 

Lloyd  v.  Preston,  146  U.  S.  630,  36  L.  ed.  itually?    A.  No  habit  of  drinking  liquors. 

nil.   13  Sup.  Ot.  Rep.  131.  Q.  If  so,  which  of  these,  and  to  what  extent 

77;/»  fiu.f»Lnininff  of  a  demurrer  to  a  valid  daily?     Note. — State     the    daily      amount. 

pJea  y>  not  rcvorsible  error,  when  another  General  terms,  such  as  temperately,  'niod- 
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erately/  'occasionally/  will  not  be  accepted, 
and  will  necessitate  correspondence.''  The 
second  of  these  questions  was  not  answered. 
The  defendant^  with  superfluous  multiplic- 
ity of  pleas,  set  up  that  these  answers  were 
warranties,  and  Ojgain,  that  they  were  ma- 
terial representations,  and  that  they  were 
^Ise. 

Demurrers  to  the  pleas  of  breach  of  war- 
ranty and  some  pleas  of  false  representation 
were  sustained,  mainly,  we  presume,  on  the 
authority  of  Moulor  v.  American  L,  Ins.  Co. 
lU  U.  S.  335,  28  L.  ed.  447,  4  Sup.  Ct.  Rep. 
4G6.  So  far  as  the  declarations  to  the  med- 
ical examiner  are  concerned,  it  will  be  seen 
that  tlie  word  "warrant"  does  not  extend  to 
them.  Grammatically,  the  meaning  of  the 
sentence,  aa  it  stands,  is  that  the  applicant 
warrants  the  statements  in  the  application, 
and  warrants  that  they  are  offered  to  the 
company,  together  with  those  in  the  decla- 
ration to  the  medical  examiner,  aa  the  basis 
of  the  contract.  If  the  sentence  is  taken  a 
little  more  intelligently,  we  should  assume 
that  the  word  "they"  has  dropped  out  be- 
tween "and"  and  "are  offered,"  and  that 
"warrant"  does  not  govern  that  part  of  the 
clause.  However  read,  the  meaning  is  the 
same.  With  regard  to  the  answer  in  the 
application,  denying  that  the  applicant  ever 
had  used  spirits,  etc.,  to  excess,  the  strong 
language  of  the  policy,  making  the  applica- 
tion "part  of  the  contract,"  affords  ground 
for  argiunent,  at  least,  that  the  authority 
cited  does  not  apply,  and  that  this  answer 
was  warranted  by  the  assured.  But  it  is 
not  necessary  to  decide  that  question  in 
view  of  the  trial  and  the  subsequent  ruling 
of  the  court. 

The  case  went  to  trial  on  the  17th,  2l8t. 
26th,  and  27th  pleas.     The  17th  set  up  the 
last-mentioned  answer,  denying  the  use  of 
spirits  freely  or  to  excess,  and  averred  that 
it  was  material,  induced  the  issuing  of  the 
policy,    and    was   false    in   that    the   appli- 
cant   had   a   habit   of    using   spirits    free- 
ly.      The    21st    was    similar,     except     that 
the   falsity  alleged  was  that  the  applicant 
^Jused  spirits  to  excess.     •The  26th  set  up  the 
Answers  to  the  medical  examiner;   averred 
tbat  the    applicant    did    have    a    habit    of 
drinking  spirits;  that  the  answer  was  ma- 
^rial,  and  induced  the  making  of  the  pol- 
icy.     The   27th    plea    was    non    assumpsit. 
^^huB  it  will  be  seen  that  the  facts  relied  on 
in   the  pleas  held  bad  were  in  issue  before 
"^lie  jury.    This  being  so,  it  is  questionable 
'^vtiether  the   plaintiff  in  error  could  com- 

ffeldkin,  unless  it  could  point  out  a  mistaken 
nstruction  with  regard  to  them  at  the  trial. 
J^ollak   V.  Brush  Electric  Asso.    128   U.   S. 
•^46,  452,  463,  32  L.  ed.  474,  477,  9  Sup.  Ct. 
Itep.   119;  Lloyd  v.  Preston,  146  U.  S.  630, 
e41,  36  L.  ed.  1111,  1118,  13  Sup.  Ct.  Rep. 
X31;   Hudmon  v.  Cuyas,  6  C.  C.  A.  381,  13 
XJ.  S.  App.  443,  57  Fed.  355,  358,  360.  Clear- 
ly,  if,   under  proper  instructions,  the  jury 
found  the  facts  not  to  be  as  charged,  the 
plaintiff  in  error  suffered  no  wrong.    That 
was  what  happened  in  this  case. 

The   jury   were   instructed   that,   if   they 
found   **either  one  to  be  true,  that  before 


either   freely  or  to  excess,  or  at  the  time 
that  he  made  the  application  he  had  a  habit 
of  drinking  liquor,"  they  were  to  find  for 
the  defendant,  the  declaration  to  the  medi- 
cal examiner  thus  being  put  upon  the  same 
footing  08  the  application.     The  jury  found 
for  tlie  plaintiff.     Therefore,  they  must  be 
taken  to  have  found  categorically  that  no 
one  of  the  supposed  facts  was  true,  or.  in 
other  words,  that  all  of  the  above  recited 
answers  were  correct.     If  so,  it    does    not 
matter  whether  they  were  warranties  or  not. 
Tliere  is  a  suggestion,  to  be  sure,  that  in  the 
latter  case  the  defendant  would  have   had 
to  prove  only   the   "literal"   falsity  of  the 
statement,   whereas  in  the  other,   proof  of 
its*  substantial  falsity  was  required.  Phwiiix 
Mut.  L.  Ins.  Co.  v.  Raddin,  120  U.  S.  183, 
189,  30  L.  ed.  644,  646,  7  Sup.  Ct.  Rep.  500. 
But  the  plain  question  of  fact  was  put  to 
the  jurj'  with  no  such  niceties  of  discrinii- 
nation. '  Tliey  found  a  plain  answer,  and  the 
distinction  comes  too  late  now.     It  is  said, 
also,  that  the  charge  in    other  parts    did 
away  with  the  requirement  which  we  have 
quoted,  and  that,   under  the  pleas  of  mis- 
representation, the  defendant  had  the  bur- 
den of  proving  other  facts.     It  does  not  ap- 
pear to  us  that  the  requirement  was  done 
away   with.     On   the   contrary,   it   was   re- 
iterated.    The  burden  of  proving  other  facts 
was  largely  cut  down  by  further  instruc- 
tions unnecessary  to  repeat,  and  •the  burden  [7301 
of  proving  them  did  the  defendant  no  harm 
when  the  jury  found  as  they  did  with  regard 
to    Mackan's    drinking.     The    alleged    war- 
ranty that  he  drank  moderately  was  satis- 
fied by  the  findings,  apart  from  other  an- 
swers to  the  point    made    with  regard    to 
that.     We  see  no  reason  to  assume  that  the 
defendant  was  taken  by  surprise  by  the  rul- 
ings in  its  favor  and    put  in  less   evidence 
than  it  v/ould  have  put  in  had  the  demur- 
rers been  overruled. 

We  see  no  ground  for  reversing  the  judg- 
ment in  the  other  instructions  to  tlie  jury. 
Moreover,  the  otlier  questions  raised  are 
made  immaterial  by  what  we  have  said. 

Judgment  affirmed. 


LOUISA  V.  KIDD,  as  Executrix  of  the  Will 
of  \l.  B.  Tulane,  Deceased,  Plff.  in  Err., 

V. 

STATE  OF  ALABAMA. 

(S^e  S.  C.  Reporters  ed.  730-733.) 

Constitutional  law — equal  protection  of  the 
lav-s — taxation  of  stock  of  foreign  rail- 
roads— exemptions. 

The  equal  protection  of  the  laws  Is  not  de- 
nied by  the  provisions  of  Ala.  Code  1886,  | 
453,  cl.  13,  and  Code  1896,  |  3911,  cl.  14,  for 

Note. — As  to  the  validity  of  class  lepiHlation 
— see  State  v.  Goodwill  (W.  Va.)  6  L.  R.  A. 
621,  and  note;  and  State  v.  Loomis  (Mo.)  21 
L.  R.  A.  789.  and  note. 

As  to  constitutional  equality  of  privileuea,  im 
munities.  and  protection — see  Louisville  Safety 
Vault  &  T.  Co.  V.  I^ulavlUe  &  N.  R.  Co.   (Ky.) 
Maclean  made  application  he  drank  liquors    14  U  R.  A.  579,  aod  note. 
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the  taxation  of  railroad  stock,  because  of 
tUc  exemption  of  stock  In  domestic  railroads 
and  In  others  that  list  substantially  all  their 
property  for  tnxntlon. 

[No.  158.] 

Submitted  January  27t  190S.     Decided  Feb- 
ruary 23,  190S. 


IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Alabama  to  review  a  jud^nent 
which  aflirined  a  judgment  of  the  Circuit 
Court  of  Khnore  County  in  favor  of  the 
State  in  a  suit  for  taxes  on  stock  in  foreign 
railroads.     Affirmed. 

The  facts  are  stated  in  the  opinion. 
Mr.  W.  A.  Gvnter  submitted  the  cause 
for  plaintiff  in  error: 

In  the  imposition  of  public  burdens  by 
way  of  taxation,  and  in  other  legislation  by 
the  state  affeotinj?  the  rights  of  citizenw, 
tluMC  mu«t  be  no  discrimination  as  to  per- 
sons or  classes  which  is  purely  arbitrary,  op- 
jjr«wsive,  or  capricious,  such  as  would  be 
pure  fa>'x>ritism  aivd  a  denial  of  the  equal 
protection  of  the  laws  to  the  Icas  favored 
persons  or  classes. 

(iulf,  C.  d  m.  F,  U.  Co.  V.  EUis,  16.i  U.  S. 
150,  41  L.  ed.  GG6,  17  Sup.  C^.  Rep.  255; 
Magoun  v.  Illinois  Trust  d-  Sac.  Bank,  170 
U.  S.  203,  42  L.  ed.  1042,  18  Sup.  Ct.  Rep. 
594;  Mcol  v.  Ames,  173  U.  S.  SOS),  43  L.  ed. 
78H,  19  Sup.  Ct.  Rop.  522;  Atchison,  T.  d  S. 
F.  R.  Co.  V.  Matthews,  174  U.  S.  96,  43  L. 
ed.  909,  19  Sup.  Ct.  Rep.  009. 

Classification  muj*t  always  rest  upon  some 
difference  which  bears  a  reasonable  and  just 
relation  to  the  act  in  respect  to  which  the 
chissidoation  is  proposed,  and  can  never  be 
made  arbitrarily  and  without  any  such 
basis. 

aulf,  G.  d  ii.  F.  R.  Co.  v.  EUis,  165  U.  S. 
150,  41  L.  ed.  606,  17  Sup.  Ct.  Rep.  255; 
atate  V.  Loomis,  115  Mo.  307,  21  L.  R.  A. 
78!>,  22  S.  \V.  350. 

SlwtreR  in  stjite  banks  and  in  national 
JMinks  belong  to  the  saim*  class  for  taxa- 
tion. 

atiUe  Bank  v.  Montgomery  County  Bd.  of 
Rvnniie,  91  Ala.  223.  S  So.  852. 

It  is  equally  cl«ir  thai  shares  in  raih-oads 
belong  to  the  same  cla-ss,  though  they  are 
chart«^rcd  by  different  states. 

Mr.  Franeit  G.  Caffey  submitted  the 
cau«e  for  defendant  in  error.  Mr.  John  C. 
Breckinridge  was  with  him  on  the  brief: 

Tlie  state  has  the  right  to  discriminate 
in  f«)rjuing  cla^ssiv,  for  taxation,  provided  the 
iia«iis  of  discM  imiiMition  is  i-oasomible  in  prin- 
ciple. .  . 

4wurican  Sugar  Ref.  Co.  v.  Louisiana, 
179  V.  S.  89,  45  L.  ed.  102,  21  Sup.  Ct.  Rep. 
43;  Facific  Exp.  Co.  v.  Seiberi,  142  U.  S. 
339,  35  L.  ed.  1035,  3  Inters.  Com.  Rep.  810, 
12  Sup.  Ct.  Rep.  250;  Willia^ms  v.  Fears, 
179  U.  S.  270,  45  L.  ed.  190.  21  Sup.  Ct. 
Kep  121;  Magonn  v.  Illinois  Trust  d  ^'ur. 
Bank,  170  l*.  S.  283,  42  L.  ed.  1037,  18  Sup. 
C\.  Rep.  594;  Bell's  Cap  R.  Co.  v.  Fennsyl- 
.an'.a.  ru  U.  S.  232,  33  h.  ed.  892.  10  Sup. 
(Jt.  Rep.  533;  Home  Ins.  Co.  v.  Scic  York, 

era 


134  U.  S.  594,  33  L.  ed.  1026,  12  Sup.  Ot 
Rep.  593;  Tullis  v.  Lake  Erie  d  W.  R.  Co. 
175  U.  S.  348,  44  L.  ed.  192,  20  Sup.  Ct.  Rep. 
J  36. 

Tlicre  is  no  fixed  test  as  to  what  basis  of 
cinssitieation  is  reasonable.  Kach  case  must 
be  considered  for  itself. 

Bell's  Cap  R.  Co.  v.  Fcnnsylvania,  134  U. 
S.  237,  33  L.  ed.  895.  10  Sup.  Ct.  Rep.  533. 

It  is  within  the  pi-ovince  of  the  stivte,  as 
a  part  of  its  jruhlic  policy,  as  an  induce 
noent  to  invc¥<tmenl  in  .sliares  of  corpoA^ 
tions  organized  or  doing  business  and  own- 
ing projKM'ty  within  the  state,  to  give  an  ad- 
vantage to  persons  liolding  stock  in  such 
coriwrations. 

Facific  Ejp.  Co.  v.  Seibrrt,  142  U.  S.  352, 
35  L.  ed.  I03i),  3  Inters.  Com.  Rep.  810,  12 
Sup.  Ct.  Rop.  250;  Bell's  Gap  R.  Co.  T. 
rcnnsifUania.    1.14   I'.  S.  237.  33  L.  ed.  895, 


10  Sup.  Ct.  \\v\^.  533;  Barbier  v.  Connolly^ 
113  I'.  S.  27,  28  L.  ed.  923,  5  Sup.  Ct.  Rep. 
357. 

Corporate  pix)perty  of  the  railroad  oor- 
}K>ra'tions  here  involved  may  not  be  taxed 
at  all,  and  none  of  the  stock  in  tlieni  be 
owned,  in  the  states  in  which  they  do  busi- 
n«is  and  own  pioperty.  If  the  la\i'y  of  thone 
stau>s  tax  only  shares  of  stock  and  sueb 
stock  is  ta.\ed  at  the  situs  of  its  ownership, 
if  the  coirtcntion  of  plaintiff  in  error  is  up- 
held such  shares  would  ej*caiK*  ailtogetlier 
any  burden  of  taxation,  either  direct  or  in- 
direct. The  n^ujil  situs  of  ta.vation  is  the 
place  of  ownershi]). 

Kirtland  v.  Ilolchkiss,  100  U.  S.  491,  25 
L.  ed.  558;  State  v.  hidd,  125  Ala.  413,  28 
So.  480. 

Such  a  result  would  be  contrary  to  the 
generally  prevailing  policy  of  restricting  ex- 
emptions from  taxation  [St urges  v.  Car/er, 
114  U.  S.  521,  29  L.  e<l.  243,  5  Sup.  Ct.  Rtj^ 
1014)  ;  and  the  adoption  of  a  law  whidi 
renders  this  intpossilde,  as  does  the  Alabama 
statute,  may  be  s;nd  on  that  ground,  to  be 
founded  on  a  rc^asonable  basis. 

The  contention  that  value  is  the  sole  basil 
of  taxation,  and  that  all  classification  must 
be  so  made  that  equal  valuiis  .sliall  be  equal- 
ly taxed,  flies  in  the  face  of  repeated  de» 
cisions  of  this  court. 

aiozza  V.  Ticrnan,  148  C.  S.  657,  37  L.  ed. 
599,  13  Sup.  Ct.  Rep.  721;  Davidson  v.  h'tu 
Orleans,  96  U.  S.  97,  24  L.  ed.  616;  Belli 
(lap  R.  Co.  V.  Fenn.tylvania,  134  U.  S.  23i 
33  L.  ed.  892.  10  Sup.  Ct.  Rep.  533;  Faeifk 
Exp.  Co.  V.  Seihert,  142  U.  S.  339,  35  L.  cd 
1035,  3  Inters.  Com.  Rep.  810,  12  Sup.  Ct 
Rep.  250;  Adams  Exp.  Co.  v.  Ohio  tiiuft 
Auditoi',  105  I'.  S.  V.U,  41  L.  ed.  083,  i; 
Sup.  Ct.  Kep.  30.">:  .Mauoun  v.  lUiuoiM  Trum 
d  Snv.  Bank.  170  V.  S.  283.  42  L.  od.  1017 
18  Sup.  i\.  Kep.  51U  ;  U  f«<<Tn  U.  TcUg.  Ce 
v.  Indiana,  105  U.  S.  304,  41  L.  ed.  725,  l\ 
Sup.  Ot.  Rep.  345. 

It  is  the  general   polic>'  of  the  state  ti 
tax  values  e<iually,  and  to  a\x>id  double  ' 
<vtion  so  far  ms  practicable. 

State  V.  Kidd,  125  Ala.  421,  28  Sou 
1    IK^ty,  Taxn.    199. 

In  accomplishing  this,  however,  the  eteA 
looks  only  to  its  own  tax  law.s,  and  r^ 
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lates  thein  by  its  own  theory  of  fairness, 
and  does  not  consider  the  laws  of  other 
Kfntos. 

fitaic  V.  Kidd,  125  Alu.  413.  28  So.  480; 
Bradley  v.  Bander,  'M\  Ohio  St.  2«,  :J8  Am. 
Rep.  547;  Duight  v.  Boston,  12  Allen,  MG; 
Bcmis  V.  Boston,  14  Allen,  36G;  Dyer  v. 
Osborne,  11  R.  I.  321,  23  Am.  Rep.  460;  1 
JJesity,  Taxn.  62,  63. 

While  this  tax  on  stock  is  required  in 
.some  instajioes,  and  authorized  in  others, 
t^  be  paid  directly  j>y  the  corporation  to 
avoid  double  taxation,  if  any  part  of  the 
tax  is  paid  by  tlie  shareholders  the  corpo- 
ration is  to  that  extent  relieved. 

*SVa/e  V.  Kidd,  125  Ala.  413,  28  So.  480. 
See  also  Firat  Nat.  Bank  v.  Knitncky,  9 
Wall.  3G0,  19  L.  cd.  703. 

The  taxation  on  the  excess  in  value  of 
tlie  capital  stock  above  the  tan<^ible  corpo- 
rate property  is  not  duplicate  taxation,  but 
a  tAx  on  the  franchise. 

}tamilton  Mfg.  Co.  v.  .MassachusettSy  6 
Wall.  632,  18  L.  ed.  904;  Cooley,  Taxn.  2d 
ed.  230. 

Notwilhstandinjv*  there  is  a  clear  distinc- 
tion l>etween  the  shares  In  a  corporation 
and  its  capital  stock,  yet  for  the  purpose  of 
taxaition.  so  much  are  corporate  property 
and  stock  identified  that,  in  many  states,  it 
is  held  that  to  tixx  a  corix)i-ation  on  its 
pn>|)erty  and  its  stockholders  on  their  shares 
in  the  same  jurisdiction  is  double  taxation. 

i^tate  v.  Kidd,  125  Ala.  432,  28  So.  480; 
Gordon  v.  Baltimore.  5  Gill.  231;  Baltimore 
T.  Baltimore  rf  0.  R.  Co.  6  Gill.  288,  4  Am. 
Dec.  531;  American  Bank  v.  Mumfordy  4 
R,  I.  478;  Providence  Inst,  for  Savings  v. 
Gardiner,  4  R.  I.  484;  Cooley  Taxn.  228, 
22!l ;  Burrou«(hs,  Taxn.  §  90;  Farrington  v. 
Tenncsst'c,  95  U.  S.  079,  24  L.  od.  558;  Stur- 
4ftts  V.  Carter,  114  IT.  S.  511,  29  L.  e<l.  240,  5 
iiiip.  Ot.  Rep.   1014. 

ifence,  in  order  that  the  state  in.i|^ht  car- 
ry out  its  policy  of  avoid inj^  double  taxation, 
iLn<l  at  the  sajne  time  im|)ose  as  nearly  as 
pnicUcable  an  equal  burden  of  taxation  ac- 
cording to  \-alues,  it  woa  necessary,  in  Al- 
abama, where  this  view  is  held,  to  frame  a 
statute  such  as  the  one  here  imder  discus- 
aiun.  Discrimination  in  classific^ition  is 
uecessajy  in  order  to  insure  equality. 

BelTa  Gap  R.  Co.  v.  Pennsylvania,  134  U. 
8.  237,  33  L.  ed.  895,  10  Sup.  a.  Rep.  533. 

If  stock  of  foreign  corjwrations  held  by 
citizens  should  bear  any  .share  in  the  sup- 
|K>rt  of  the  state,  this  statutes  is  the  only 
mode  in  which  the  state  caji  reach  their 
aha  res  for  taxation. 

First  Nat.  Bank  v.  Kentucky.  9  Wall.  361, 
19  L.  ed.  703. 

The  Alabama  law  does  not  in  fact  unjust- 
ly discriminate  between  owners  of  stock  in 
foreign  corporations  w-luch  own  and  those 
which  do  not  own  propiMty  in  the  state; 
it  taxes  all,  by  eiiher  direct  or  indii-ect 
method,  only  according  to  its  value. 

Hhehane  V.  Bailey,  110  Ala.  308.  20  So. 
359;   a)oley.  Const."  Lim.  0th  «1.    190. 

Tnder  Ala.  Code  1896.  §  3911,  only  those 
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foreign  corporaitions  which  have  some  prop- 
erty ill  ihe  state  are  taxable. 

State  v.  Kidd,  J25  Ala,  422,  28  So.  480. 

.\fcssrs.  A.  A.  Wiley,  Gordon  MaoDonald, 
and  John  D.  .McNcel  also  filed  a  brief  for 
defendant  in  error: 

Ala.  C'ode  1886,  §  451,  should  be  otmstrued 
to  exempt  from  taxation  the  aharcB  of  stock 
in  only  those  corporations  that  list  all,  or 
practically  all,  their  property  for  taxation 
in  this  state. 

Sturyes  v.  Carter,  114  U.  S.  611,  29  L. 
ed.  240,  5  Sup.  Ct  Hep.  1014. 

This  state  knows  that  the  property  and 
franchises  of  corporations  doing  business 
in  this  state  are  taxed,  and  properly;  but 
it  knows  notliing  of  the  taxation  of  foreign 
corporations,  and  consequently  cannot  be 
aJTected  by  the  action  of  any  foreign  state. 

Duight   V.  Boston,   12  Allen,  316. 

There  is  an  essential  difference,  so  far  as 
the  purjK>ses  of  taxation  are  concerned,  be- 
tween shares  of  stock  in  a  corporation  that 
pays  t>ixes  on  its  tangible  property,  and 
shares  of  stock  in  corporations  that  pay  no 
tax  on  their  corporate  property. 

Pacific  Exp.  Co.  v.  Seibert,  142  U.  S.  339, 
35  L.  ed.  1035,  3  Inters.  Com.  Rep.  810,  12 
Sup.  iX.  Rep.  250. 

ft  has  been  the  policy  of  this  government, 
not  only  to  classify  for  purposes  of  taxa- 
tion, but  to  exempt  producers  from  the  tax- 
ation of  the  methods  employed  by  them  to 
put  their  produce  on  the  market. 

American  Hugar  Ref.  Co.  v.  Louisiana, 
179  U.  S.  89,  45  L.  ed.  102,  21  Sup.  Ct.  Rep. 
43. 

And  if  there  was  an  exemption  here,  it 
might  well  be  sustained  on  the  theorj-  that 
the  state  favored  investments  in  public  util- 
ities doing  busine«!ss  within  hei'  borders,  and 
thus  contributing  to  her  wealth.  Such  ex- 
emptions have  been  repeatedly  sustained; 
thev  are  not  unreasonable. 

ilohilc  d  G.  R.  Co.  V.  Peebles,  47  Ala. 
317;  Soufh  d  North  Ala.  R.  Co.  v.  Morris,  65 
Abi.  193;  State  Bank  v.  Montgomery  Coun- 
ty Bd.  of  Revenue,  91  Ala.  217,  8  So.'852. 

There  is  nothing  in  the  14th  Amendment 
to  forbid  the  classification  of  property  for 
the  purposes  of  taxation.  The  rule  of  equal- 
ity only  i^uires  the  same  means  and  meth- 
ods to  be  applied  impartially  to  all  the  con- 
stituents of  each  class,  so  that  the  law  shall 
o]>erate  equally  and  uniformly  upon  all  per- 
sons in  similar  circumstances. 

Barbier  v.  Connolly,  118  U.  S.  29,  28  L. 
ed.  924,  5  Sup.  Ot.  Rep.  357;  Kentucky 
Railroad  Tax  Cases,  115  U.  S.  321,  sub  nom. 
Cincinnati.  N.  0.  d  T.  P.  R.  Co.  v.  Ken- 
iucky,  29  L.  ed.  414,  6  Sup.  Ct.  Rep.  57; 
BelVs  Gap  R.  Co.  v.  Pennsylvania,  134  U.  8. 
232,  33  L.  ed.  892,  10  Sup.  Ct.  Rep.  533; 
Missouri  P.  R.  Co.  v.  Mackey,  127  U.  S. 
205,  32  L.  ed.  107,  8  Sup.  Ot  Rep.  1101; 
Missouri  v.  Lewis,  101  U.  S.  22,  sub  nom. 
Bowman  v.  Lads,  25  L.  ed.  989 ;  Pacific  Exp, 
Co.  V.  Seibert,  142  U.  S.  339,  35  L.  ed.  1035, 
3  Inters.  Com.  Rep.  810,  12  Sup.  Ct.  Hep. 
250;  Giozza  v.  Tiernan.  148  IT.  S.  657,  37  L, 
<\l.  599,  13  Sup.  Ct.  R«o.  1^\.  _^ 
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Mr.  Justice  Holmei  deU\*ered  the  opin- 
ion of  the  court: 

This  is  an  action  for  taxes  brought  b^  the 
state  of  Alabama  against  the  executrix  of 
the  will  of  a  citizen  of  Alabama.  It  ap- 
pears on  the  record  that  the  property  in  diR- 
[731]pule  is  stock  in  ^railroads  incorporated  in 
other  states  than  Alabama^  and  that  the  ob- 
iection  was  taken  seasonably  by  plea  and 
by  requests  for  instructions  to  the  jury  that 
the  tax  was  unconstitutional  under  the  14th 
Amendment,  because  no  similar  tax  was  lev- 
ied on  the  stock  of  domestic  railroads  or  of 
foreign  railroads  'doing  business  in  that 
state.  Demurrers  to  the  pleas  were  sus- 
tained, there  was  a  verdict  for  the  plaintiff, 
and  judgment,  which  latter  was  affirmed  by 
the  supreme  court  of  the  state  without  dis- 
cussion, on  the  authority  of  its  decision  at 
an  earlier  stage  {State  v.  Kidd,  125  Ala. 
413,  28  So.  418),  and  the  case  is  brought 
here  by  writ  of  error. 

The  statutes  levying  the  tax  in  question 
are  the  Code  of  1886,  i  453,  cl.  13,  and  the 
Code  of  1896,  fi  3911,  cl.  14.  They  are  gen- 
eral clauses,  which  need  not  be  set  forth, 
as  their  effect  is  not  disputed  under  the  con- 
struction given  to  them  by  the  supreme 
court  of  the  state.  The  exemption  by  the 
Code  of  1886  of  stock  in  domestic  railroads, 
and  in  others  that  list  substantially  all 
tlieir  property  for  taxation  [Sturges  v.  Car- 
ter, 114  U.  S.  511,  522,  29  L.  ed.  240,  244, 
5  Sup.  Ct.  Rep.  1014),  is  not  denied,  and 
while  it  is  denied  by  the  defendant  in  error 
that  there  is  a  similar  exemption  by  the 
Code  of  1896,  for  the  purposes  of  decision  we 
shall  assume,  without  examination,  that  it 
is  granted.  State  v.  Kidd,  125  Ala.  413, 
422,  28  So.  418.  On  this  assumption  the 
argument  for  the  plaintiff  in  error  is  that 
if  foreign  stock  is  treated  for  purposes  of 
taxation  as  present  by  fiction  in  the  donii- 
cil,  it  must  be  treated  as  present  also  *for 
purposes  of  protection;  that  the  tax  is  a  tax 
on  values,  and  that  net  values  of  similar 
articles  must  be  treated  alike.  It  is  said 
that  you  cannot  look  further  back. 

If  the  argument  went  further  and  denied 
the  right  to  tax  on  fiction  at  all,  and  there- 
fore denied  the  right  to  tax  foreign  stocks, 
it  would  seem  to  us  to  have  more  logical 
force,  although  we  are  far  from  implying 
that  it  would  be  unanswerable,  or  that  it 
can  be  regarded  as  open.  Very  likely  such 
taxes  can  be  justified  without  the  help  of 
fiction.  Sturges  v.  Carter,  114  U.  S.  511, 
20  L.  ed.  240,  5  Sup.  Ct.  Rep.  1014;  Dmght 
V.  Boston,  12  Allen,  316;  Dyer  v.  Oshorney 
11  R.  I.  321,  23  Am.  Rep.  460.  But  the 
argument  does  not  go  to  that  extent,  and, 
limited  as  it  is,  the  proposition  that  the 
plaintiff  in  error  is  denied  the  equal  pro- 
tection of  the  laws  for  the  reason  which  we 
[732]have  stated  ^strikes  us  as  wholly  without 
force.  We  see  nothing  to  prevent  a  state 
from  taxine  stock  in  some  domestic  corpora- 
tions and  Teavine  stock  in  others  untaxed 
on  the  ground  that  it  taxes  the  property 
and  franchises  of  the  latter  to  an  amount 
that  imposes  indirectly  a  proportional  bur- 
den on  the  stock.  When  we  come  to  cor- 
porations formed  and  having  their  property 
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and  business  elsewhere,  the  state  most  tu 
the  stock  held  within  the  state  if  it  is  tc 
tax  anvthing,  and  we  now  are  assuming  tlM 
right  to  tax  stock  in  foreign  corporationi 
to  be  conceded.  If  it  does  tax  that  atoek 
it  mav  take  into  account  that  the  propnig 
and  franchise  of  the  corporation  are  m 
taxed,  on  the  same  ground  that  it  might  dc 
the  same  thing  with  a  domestic  eoirporatloa 
There  is  no  rule  that  the  state  eavnot  lool 
behind  the  present  net  values  of  diifersiil 
stocks.  See  American  Sugar  Bef,  Oo.*y 
Louisiana,  179  U.  S.  69,  46  L.  ed.  108,  81 
Sup.  Ct.  Rep.  43. 

We  say  that  the  state  in  taxing  stod 
may  take  into  account  the  fact  that  tin 
property  and  franchises  of  the  corporatioK 
are  untaxed,  whereas  in  other  oases  thej  an 
taxed;  and  we  say  untaxed,  because  theg 
are  not  taxed  b^  the  state  in  quMttion.  Thi 
real  grievance  m  a  ci^  like  the  preaent  ii 
that,  more  than  probably,  they  are  tazwi 
elsewhere.  But  with  that  the  state  of  Ala 
bama  is  not  concerned.  No  doubt  it  wouM 
be  a  great  advantage  to  the  country  and  tc 
the  individual  states  if  principles  of  taza 
tion  could  be  agreed  upon  which  did  nol 
conflict  with  each  other,  and  a  oommoi 
scheme  could  be  adopted  by  which  f^^r^tina 
of  substantially  the  same  property  in  tm 
jurisdictions  could  be  avoided.  But  tbi 
Constitution  of  the  United  States  doee  no! 
go  so  far.  Coe  v.  Errol,  116  U.  S.  617,  684 
29  L.  ed.  715,  718,  6  Sup.  Ct  Rep.  476 1 
Knoulton  v.  Moore,  178  XL  S.  41,  44  L.  ed 
909,  20  Sup.  Ct.  Rep.  747 ;  Dyer  v.  Oabama 
11  R.  I.  321,  327,  23  Am.  Rep.  460;  Cooley 
Taxn.  2d  e<i.  221n.  One  aspect  of  ui 
problem  was  touched  in  the  case  of  Bloeft* 
atone  v.  Miller,  at  the  present  term,  188  U. 
S.  189,  ante,  439,  23  Sup.  Ct.  Rep.  877 
The  state  of  Alabama  is  not  bound  to  main 
its  laws  harmonise  in  principle  with  thou 
of  other  states.  If  property  is  untaxed  by 
its  laws,  then  for  the  purpose  of  its  lawi 
the  property  is  not  taxed  at  all. 

It  is  said  that  the  state  may  not  tax  i 
man  because  by  fiction  his  property  is  witli< 
in  the  jurisdiction,  and  then  discrimiaati 
against  him  upon  the  fact  that  it  is  with- 
out. The  state  does  'nothing  of  the  Und. 
It  adheres  throughout  to  the  fiction,  if  it  be 
one,  that  the  stock,  the  property  of  thi 
plaintiff  in  error,  is  within  the  juriedie* 
tion.  There  is  no  inconsistency  in  tin 
state's  recognizing  at  the  same  time  thai 
the  property  of  the  corporation,  that  whieh 
gives  the  plaintiff's  stock  its  value,  is  tasnd 
or  untaxed,  as  the  case  may  be.  There  ii 
no  inconsistency  in  recognizing  that  it  ii 
untaxed  because  it  cannot  oe  reached 
Shares  of  stock  may  be  within  a  state,  and 
the  property  of  the  corporation  outside  it. 

W^e  need  not  repeat  the  commonplaoee  ai 
to  the  large  latitude  allowed  to  tne  statei 
for  classification  upon  any  reasonable  bada 
Pacific  Exp.  Co.  v.  Seibert,  142  U.  S.  880, 
351,  352,  35  L.  ed.  1035,  1039,  3  Intera 
Com.  Rep.  810,  12  Sup.  Ct.  Rep.  260;  (M/, 
C.  d  S.  F.  R.  Co.  V.  Ellis,  165  U.  S.  160,  166, 
41  L.  ed.  606,  668,  17  Sup.  Ct.  Rep.  866; 
2VfcoZ  V.  Ames,  173  U.  S.  509,  521,  43  L.  ed 
786,  793,  19  Sup.  Ct  Rep.  622;  AldUmi, 
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r.  d  B,  F.  R.  Co,  V,  Matthews,  174  U.  S.  cuit  to  review  a  decree  which  affirmed  a  dc- 

06,  48  L.  ed.  009,   10  Sup.  Ct.  Rep.  000;  cree  of  the  Circuit  Court  for  the  District  of 

American  Sugar  Ref,  Co,  v.  Louisiana,  170  Kansas  in  favor  of  defendant  in  a  suit  in- 

U.  8.  80,  46  L  ed.  102,  21  Sup.  Ct  Rep.  43.  volving  the  application  of  the  proceeds  of 

What  is  reasonable  is  a  question  of  practical  assigned   propertv.    Affirmed. 

details,  into  which  fiction  cannot  enter.  See  same  case  below,  46  C.  C.  A.  655,  107 

Practically,   the   law   before   us,   in   the  Fed.  810. 

broad  aspect  in  which  alone  we  are  asked  to  The  facts  are  stated  in  the  opinion. 

consider  it,  seems  to  us  to  work  out  sub-  Mr.  T.  F.  Oarver  argued  the  cause,  and, 

stantial  justice  and  eouality,  if  we  leave  on  with  Messrs.  Frank  Hagerman,  J,  B.  Lari- 

one    side    the    probable   taxation   by    other  mer,  and  C.  N.  Sterry,  filed  a  brief  for  ap- 

states,  which  does  not  affect  the  state  of  pellants; 

Alabama's  rights.  The  action  of  the  trial  court  in  permit- 

Judgment  affirmed,  ting  the  receiver  to  give  evidence  in  cnief  by 

way  of  cross-examination  was  error. 

Justices  Harlam  and  Wldta  dissented.  Philadelphia  d  T.  R.  Go.  v.  Stimpson,  14 

^  Pet.  448,  10  L.  ed.  535;  Houghton  v.  Jones, 
Note.— No.  157.     Kidd  v.  Alabama.  This  i  Wall.  702,  17  L.  ed.  503;  WilU  v.  RusseU, 
case  was  to  abide  the  result  of  the  forego-  loo  U.  S.  621,  26  L.  ed.  607;  Clary  v.  /far- 
ing- deeville  Brick  Co.    100   Fed.   015;    Mine  d 
Judgment  affirmed.  Smelter  Supply  Co.  v.  Parke  d  L.  Co.  47  C. 

C.  A.  34,  107  Fed.  884 ;  Da  Lee  v.  Blackburn, 

11  Kan.  190;  Sullivan  v.  A'cu?  York,  L.  E,  d 

9m^^^^^^r^r^.    vTAmw^^T*^     T>AXTT^    ^™    cm  ^^'  R-  Go.  175  Pa.  301,  34  Atl.  708;  People 

rS^J^FOimra    NATIONAL    BANK    OF    ST.  ^  ^^^^  p^^i      y^  2V>tc  York  County  Oyef  d 

LOUIS,    iirst    National    Bank    of   New  rerminet  C'*:  83  N.  Y.  436 ;  Greenl.  Ev.  15th 

York,  and  Ford  Harvey,  Appts.,  ^  ^  447 

^*  Conceding    that   an   abuse   of   discretion 

JftORTON  ALBAUQH,  Receiver  of  the  First  must  be  shown,  to  warrant  the  reversal  of  a 

National  Bank  of  Emporia;   F.  C.  New-  cose  for  the  infraction  of  the  rule  by  a  trial 

man.  Administrator  of  the  Estate  of  C.  S.  court,  such  abuse  of  discretion  is  clearly  es- 

CroM,  Deceased,  and  William  Martindale.  tablished  in  the  ca«e  at  bar,  under  the  facts 

in  connection  with  the  situation  and  knowl- 

(8ee  8.  C.  Reporter's  ed.  784-738.)  edge  of  tlie  parties. 

Tourtelotte  v.  Broum,  1  Colo.  App.  408,  20 

Appeal — Umits     of     oross-ewamination — re-  Pac.  1310. 

view  of  discretion  of  trial  court — evidence  Martindale,  in  his  testimony  concerning 

— declarations — of  trustee  in  assignment  this  bill  of  sale  of  March  4th,  should  hav« 

— admissibility  as  against  third  persons,  been  held  to  be  the  witness  of  the  receiver, 

and  not  subject  to  impeachment  by  proof  of 

X  The  discretion  of  the  trial  court  In  permit-  contradictory  statements. 

mg  ttie  cross-examination  of  a  witness  to  be  ^  Qreenl.  Kv.  15th  ed.  H  442;  1  Wharton, 

!!^„''«^'lfm'*„n?^^^  Ev.  3d  ed.  5  549;  Be«t,  Ev.  14th  Am.  ed.  S 

amliiatk<i  j/"  ^^^. ^^^J^^^^  .^"  645;  Becker  y.  Koch,  104  N.  Y.  394,  58  Am. 

a.  BvlGence  of  the  declarations  of  a   witness,  t,  ^    k,-     m  vr    t?    -m      v^i^^unJ  *.     n^. 

iBtiodoced,  not  merely  to  contradict  his  tes-  ^^P-   ^lo.   10  N    E.   <01;   J^<^^rchtld  v .  Bas- 

timony  on  cross-examination,  but  as  evidence  comb,  3o   Vt.  3»8;    10  tAiC.  1*1.  &  Fr.   .HO, 

of  the  facts  which  he  declares,  are  not  Inad-  317;  JJlUcott  v.  Pearl,  10  Pet.  412.  9  L.  ed. 

misslble  because  the  party  offering  such  evi-  475;  Dravo  v.  Fabel,  132  U.  S.  487,  33  L.  ed. 

Oeace  may,  by  extending  the  cross-exam Ina-  42 1,  10  Sup.  Ct.  Rep.  170. 

Hon  of  the  witness  to  such  facts,  have  made  This  evidence  of  the  statement  of  Martin- 

hlm  his  own  witness.  ^^^  y^^^  ^  ^  appellants,  mere  hearsay. 

t.  Evidence  of  the  declarations  of  the  trustee  j,,^^  2V>^.  Orleans,  106  U.  S.  13,  sub  nom. 

tJS!^^  t w*??/ ''l%nfr'«-!?crnmpnf  t«^  Gi<^rk  V.  Wteks,  27  L.  ed.  96,  1  Sup.  Ct.  Rep. 

Dresioeot.   that   the   earlier   assignment   was  ._     .,,.     ,      .       >  n    i#-^     ^     ^   A             if^ 

SksSe   to^  secure   the  bank   generally   for  his  ^^''J\'^,^^'t^''' t^;,^^^^^^ 

assignor's    liability    to    It.    is   admissible   ss  U.  S.  161,  29  L.  ed.  591,  6  bup.  Ct.  Rep.  360; 

agilnst  those  claiming  under  the  subsequent  Marchand  v.  Oriffon,  140  U.  S.  516,  35  L. 

assignments,  which  were  made  for  the  pur-  ed.  527,  11  Sup.  Ct  Rep.  834;  W.  B.  Grimes 

pose  of  enabling  the  trustee  "to  pay  himself  Dry  Goods  Co.  v.  Malcolm,  164  U.  S.  483,  41 

for  any  paper"  on  which  he  was  liable  with  j^  ^   524,  17  Sup.  Ct.  Rep.  158;  Greenl.  Ev. 

such  assignor.  l^^^h  ed.  jlli  98-115. 

Mr.    Joseph    R.    Webster    ai-gued    the 

[No.  159.]  cause,  and,   witli  Mr.  J.  Jay  Buck,  filed  a 

brief  for  appelh»cs : 

Argued     January     i9,    SO,    190S.     Decided  The  limit  of  cros«-examination  is  largely, 

February  2S,  190S.  if  not  wholly,  in  the  discretion  of  the  trial 

judge. 

APPEAL  from  the  United  States  Circuit  Philadelphia  d  T.  R.  Co.  v.  Stimpson,  14 

Court  of   Appeals   for  the   Eighth  Cir-  Pet.  448,  10  L.  «1.  :)35 :  Johnston  v.  Jones,  1 

--,^          .     ,     ,,                  r                  -,    V.  Black,  210,  17  L.  ed.  117;  Hickory  v.  United 

NOTK. — As  io  the  ncopc  of  cross-examination  ^,^.    '    1-1   it    <:    -ifvi    oq  t     ^wi    i^n    ^A  c...* 

-«-.  «^*«  ♦«  ti^ka..*^  «    v«.,«»  /v*  \   10  t     i>  States,  l.^l  U.  S.  .^03,  Jo  L.  ed.  1/0,  14  oup. 

— see  note  to  llobart  v.   loung  (vt.)   12  L.  R.  '                            '                           '             g 

A.  693:  and  Rea  v.  Missouri,  21  L.  ed.  U.  8.  ^.t.    Rep.   334;    W  tils   v.   RusseU,   100   U.   S. 

707.  621,  25  L.  ed.  007. 
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The  assertion  of  a  right  to  subrogation 
placed  appellants  in  privity  with  Martin- 
dale,  under  whom  they  claimed,  and  ren- 
dered his  admissions  competent  evidence 
agttinst  them. 

Bouvier,  Law  Diet.  I,  v.;  1  Greenl.  Ev. 
Idth  ed.  i  189. 

Martindale  was  the  sole  witness  by  whom 
the  facts  could  be  proved.  He  was  there- 
fore a  compulsory  witness,  and  subject  to 
impeachment. 

1  Greenl.  £v.  16th  ed.  §§  443,  444;  Cow- 
den  V.  Reynolds,  12  Serg.  &  R.  281;  Htock- 
ton  V.  Demuth,  7  Watts,  39,  32  Am.  Dec. 
735;  Brown  v.  BelloiM,  4  Pick.  179;  Wil- 
liams V.  Walker,  2  Rich.  Eq.  291,  46  Am. 
Dec.  53;  Whitaker  v.  Salishuryy  15  Pick. 
534;  People  v.  Case,  105  Mich.  92,  62  N.  W. 
1017;  Whitman  v.  Morey,  63  N.  H.  448,  2 
AU.  899;  Shorey  v.  Hussey,  32  Me.  579; 
Thornton  v.  Thornton,  39  Vt.  122. 

Mr.  Justice  Holmea  delivered  the  opin- 
ion of  the  court: 

This  is  a  bill  in  equity  brought  to  require 
the  defendant  Albaugh  to  apply  a  certain 
fund  to  XMtyment  of  debts  due  to  the  Fourth 
National  Bank  of  St.  Louis  from  one  Cross, 
of  whose  estate  the  defendant  Newman  is 
administrator,  and  from  the  defendant  Mar- 
tindale. By  cross  bill  and  intervening  pe- 
titions the  other  appellants  set  up  similar 
claims.  The  fund  is  the  proceeds  of  prop- 
erty of  Cross  sold  by  agreement.  The  ap- 
pellants claim  under  an  alleged  assignment 
of  the  property  by  Cross  to  Martindale  as 
[735] trustee,  dated  July  15,  1898,  and  'another 
assignment  to  Martindale  dated  November 
15,  1898.  The  former  instrument  contains 
the  provision  "the  said  Martindale  .  .  . 
is  to  pay  himself  for  any  paper  upon  which 
he  and  I  are  mutually  makers  or  indorsers." 
The  debts  due  to  the  appellants  were  on 
paper  of  this  description,  and  they  claim 
the  benefit  of  the  security  on  this  ground. 
The  later  assignment  was  given  to  Martin- 
dale, according  to  his  testimony,  also  as  se- 
curity for  similar  liabilities.  It  needs  no 
special  mention. 

The  defendant  Albaugh,  as  receiver  of  the 
First  National  Bank  of  Emporia,  claims  the 
fund  under  an  earlier  assignment  to  Martin- 
dale as  trustee,  dated  March  4,  1898.  Cross 
was  president  of  this  bank,  and  had  been 
misusing  its  funds.  Albaugh  contends  that 
this  assignment  was  made  for  the  pui*pose 
of  securing  the  bank,  and  if  that  fact  is  es- 
tablished there  will  be  nothing  left  for  the 
appellants,  assuming  that  otherwise  they 
make  out  their  case.  Only  Cross  and  Mar- 
tindale were  present  when  the  assignment 
was  delivered,  and  as  Cross  killed  himself 
on  November  16,  1888,  Martindale  alone 
could  testify  as  to  the  delivery  and  purposes 
of  the  instrument.  He  was  put  on  as  a  wit- 
ness for  the  plaintiff,  and  on  cross-examina- 
tion teHtifled  to  the  delivery  of  the  paper 
and  by  implication  to  the  trust  being  in 
favor  of  the  bank,  but  he  limited  it  to  a 
sum  of  $7,500,  wJrich  amount  he  testified 
that  Ci'oss  said  he  wanted  to  use  in  a  par- 
ticiilar  wanner.  Exceptions  were  taken  to 
674 


the  allowing  the  cross-examination  to  be 
tended  to  these  facts.  Subsequently  Mm 
witnesses  were  allowed  to  testify,  subject  ti 
exceptions,  that  at  different  times  out  o 
court  Martindale  had  stated  that  the  w 
signment  of  March  4  was  made  to  senn 
the  Emporia  bank  generally  for  Cross's  Ua 
bility  to  it.  There  was  a  decree  for  the  ds 
fendant  Albaugh  in  the  circuit  court,  wkid 
was  affirmed  on  appeal  by  the  circuit  coar 
of  appeals.  46  C.  C.  A.  655,  107  Fed.  819 
An  appeal  then  was  allowed  to  this  court. 

The  only  error  alleged  which  it  is  neees 
sary  to  consider  is  the  admission  of  thi 
above  evidence.  Indeed,  that  is  the  onlj 
ground  on  which  the  appeal  can  be  bassii 
If  that  evidence  was  competent,  and  Mar 
tindale's  declarations  were  -believed,  the  re 
reiver's  case  was  proved.  If  it  should  haw 
been  excluded,  *the  decree  would  be  hard  tc 
support  either  on  the  other  evidence  to  thf 
same  point,  or  on  the  suggestion  that  the 
appellants  had  not  proved  what  the  burden 
lay  on  them  to  prove. 

So  far  as  the  cross-examination  of  Mar 
tindale  goes,  we  see  no  occasion  for  revisiof 
the  discretion  of  the  court.  Wills  v.  RustM^ 
100  U.  S.  G21,  626,  25  L.  ed.  607,  608.  Noi 
do  we  think  the  suggestion  material  tlial 
the  defendant  thereby  made  Martindale  hii 
own  witness.  The  evidence  of  Martindale'i 
declarations  was  put  in,  not  merely  to  con* 
tradict  what  be  said  on  the  stand,  but  as 
evidence  largely  relied  on  to  prove  the 
facts  which  he  declared. 

It  is  said  that  as  soon  as  the  appellants' 
interest  under  the  later  assignment  had 
vested,  Martindale  could  do  nothing  to  de- 
stroy it;  that  he  could  not  release  it,  and 
that  therefore  he  could  not  end  it  obliquely 
by  a  declaration.  The  conclusion  does  not 
follow  from  the  premises,  granting  those 
premises  for  the  purpose  of  argument,  al- 
though they  presuppose  the  rights  of  the 
appellants  under  tnc  later  instruments  to 
be  established.  To  destroy  by  rolense  is  one 
thing,  to  destroy  in  the  sense  of  disproving 
or  qualifying  by  proof  is  another.  The  li^ 
ter  is  free  to  anyone  who  knows  the  facts. 
There  is  no  doubt,  of  course,  that  Martin- 
dale had  a  right  to  testify  to  what  he  wai 
shown  to  have  declared,  however  bad  it 
might  be  for  the  appellants.  Therefore  the 
only  question  is  whether  his  declaration  wai 
some  evidence  as  against  them  of  facte 
which  certainly  might  have  been  established 
l^  his  oath. 

If  ever  a  declaration  not  made  under  oath 
is  to  be  admitted  against  any  other  than  the 
person  making  it,  it  should  be  admitted  in 
this  case.  The  declaration  was  obviously 
against  interest.  It  was  the  only  evidence 
in  the  nature  of  things  that  could  be  had, 
when  Martindale  haltingly  denied  the  ftust 
upon  the  stand.  If  we  were  to  take  it  very 
nicely,  it  simply  did  away  with  a  qualifica- 
tion engi'afted  by  Martindale  upon  his  tes- 
timony that  the  instrument  was  security  lor 
the  bank,  and  luadii  it  easicM'  to  accept  the 
principal  fact  without  tlie  qualification. 
The  appellants  say  tliat  tli(>y  have  a  stand- 
ing  under   the   instrument    independent   of 
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Martiodale.     So    no    doubt    they    have    for 
•ome  purposes,  if  we  follow  the  somewhat 
sweeping   and    undiscriminating    notion    of 
equity  embodied    in    many  decisions  to    be 
f787]/oi]nd.     *NevertbeleB8,  they  claim  in  Martin- 
dale's  right  as  against  the  estate  of  Cross 
or  any  prior  assignee.     The  fact  that  equity 
gives  them  a  right  to  have  the  security  ap- 
plied does  not  enlarge  or  change  the  charac- 
ter of   the    aecurity,  and    that  was,  as    we 
have  quoted,  to  enable  Martindale  "to  pay 
iiitnself  for  any  paper"  on  which  he  was  li- 
al>]c  with  Cross.     The  appellants  get  their 
rig^lits  from  and  through  Martindale.   Their 
ri^lit  is  only  to  have  Martindale's  right  en- 
forced as  it  was  on  July  15  or  November  15. 
Cttvininffham  v.  Maoon  d  B.  R,  Co.  156  U. 
S.     400/419,  39  L.  ed.  471,  476,  15  Sup.  Ct. 
Rep.   301.     It  even     was   argued     on    this 
(T^'ound  that  it  appeared  from  other  evidence 
tHat  Martindale  bad  no  equity  as  against 
the   Emporia  bank,  and  that  therefore  the 
decree  could  be  upheld.     But,  as  we  have 
B&id,  the  evidence  objected  to  was  too  im- 
portant not  to  have  had  an  influence  on  the 
tlecision,  and  therefore  wc  conHno  ourselves 
t^o    the  consideration  of  that. 

Xt  may  be  urged  that,  even  if  the  appel- 
In  nt.H  get  their  rights  by  subrogation  (and  it 
2s  to  be  noticed  that  the  only  claim  mndo  in 
"tlioir  pleadings  is  to  be  subrogated  to  the 
''i^'lits  of  Martindale),  still  their  rights  are 
■  »i*lependent  when  the  subrojyalion  is  oom- 
¥>1o1p.  Jn  reply  we  fall  back  upon  the  dis- 
"^i Action  l>rtwcen  admissions  and  an  attempt 


to  release  the  rights.  The  distinction  was 
recognized  in  Kngland  in  the  case  of  a  suit 
by  a  naked  trusti'e.  If  he  undertook  fraud- 
ulently to  relea.oe  the  cm  use  of  action  and 
his  release  was  pleaded,  the  plea  would  be 
ordered  off  the  files.  Innell  v.  'Sexcman,  4 
Barn,  k  Aid.  419.  See  Payne  v.  Rogers,  1 
Dougl.  407;  AnonymouBt  1  Salk.  260;  Trfh 
eder  v.  Uyama,  153  Mass.  530,  538,  27  N. 
E.  775.  But  his  admissions  were  evidcnot 
for  the  defi>ndant.  Baucrman  v.  RadcniuBp 
7  T.  R.  603;  Craih  v.  D'Aeth,  7  T.  IL  670 
note  b.  The  analogy  by  no  means  is  ptr- 
fect,  but  it  is  snSiicient.  In  these  days, 
when  the  whole  tendency  of  decisions  and 
legislation  is  to  enlarge  the  admissibility  ol 
hearsay  where  hearsay  must  be  admitted  or 
a  failure  of  justice  occur,  we  arc  not  in- 
clined to  narrow  the  lines.  The  interest  of 
Martindale  continued,  the  appellants  claim 
through  it,  and  we  are  of  opinion  that,  on* 
der  tlie  circumstances,  admissions  by  Mar- 
tindale contrary  to  that  interest  properly 
were  let  in.  Cases  of  admissions  by  a  trus- 
tee having  no  interest  in  the  suit  may  stand 
on  different  ground. 

•The  decree  is  objected  to  a**  granting  af-1731 
firmative  relief  to  Albaugh  against  his  de- 
fendant   Newman.     As    the    appcllnnts   are 
dismissed  out  of  coiu-t,  the  error,  if  it  was 
one,  does  not  concern  them. 

Decree  afjprmed. 

Mr.    Justice    Brewer    and    Mr.    Justice 
Pookhmai  dissented. 
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39]* John    S.   SwAinr    et    al.,  TruHtees,  etc., 
Plaintiffs  in  Error,  v.   State  of  West 

ViBGINIA.      [No.  08.] 

In  Error  to  the  Supreme  Court  of  Appeals 
of  the  State  of  West  Virginia. 

Messrs,  George  E,  Price  and  8,  B.  Oreen 
lor  plaintiffs  in  error. 

Messrs,  TV.  Mollohan,  George  W.  JfcCKn- 
Ite,  Alewander  Dttlin,  and  Murray  Briggs, 
far  defendant  in  error. 

January  26,  1003.  Decree  affirmed  with 
eovts,  on  the  authority  of  King  ▼.  Mullins, 
171  U.  S.  404,  43  L.  ed.  214,  18  Sup.  a. 
Bep.  925. 

Theodore  Read,  Plaintiff  in  Error,  v,  Mis- 

8I8RTPPI  COUIfTY.       [Xo.   163.] 

In  Error  to  the  Supreme  Court  of  the 
State  of  Arkansas. 

Mr,  Wm.  H.  Carroll  for  plaintiff  in  error. 

No  counsel  for  defendant  in  error. 

February  2,  1903.  Judgment  affirmed  with 
costs,  on  the  authority  of  Morley  ▼.  Lake 
JShore  d  M,  H.  R,  Co.  146  U.  S.  162,  36  L. 
«d.  925,  13  Sup.  Ct.  Rep.  54. 

Whliaic  £.  Haxe,  Receiver,  etc.,  Peiitionysr, 
V,  James  A.  Hn.T.TKKB.     [No.  483.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

"the  Second  Circuit. 

Messrs.  M.  B.  Bouielle,  W.  E.  Hale,  and 

A,  L.  Pinooffs  for  petitioner. 

Messrs.  Charles  E.  Patterson  and  Alphetis 

^ulkelcy  for  respondent. 
January  19,  1903.    Denied. 

HionABD  A.  BuRQET,  Petitioner,  v.  Horace 

H.  Robinson.    [No.  443.] 
^H      IVtition  for  a  Writ  of  Certiorari  '^to  the 
^  iiiliMi  States  Ciixiuit  Court  of  Appeals  for 
the  First  Circuic, 

Messrs.  Jno.  W.  Corcoran  and  P.  A.  Col- 
difts  for  petitioner. 

Messrs.  Stiles  W.  Burr  and  John  W.  Saxe 
lor  respondent. 

January  19,  1903.     Denied. 


Standard  Sewing  Machine  Company,  Pe- 
titioner,  V.  Arthur  M.  Leslie.  [No.  546.] 
Petition  for  a  Writ  of  Certiorari  to  tlie 

X^nited  States  Circuit  Court  of  Appeals  for 

the  Seventh  Circuit. 

Messrs.  Charles  8.  Holt  and  John  Dane, 

^r.y  for  petitioner. 

Messrs.  Charles  K.  Offield  and  Charles  C 

lAnthicum  for  respondent. 
January  10,  1903.     Denied. 

188  U.  S.  U.  S.,'  Book  47. 


Horace  M.  Dupee,  Peiificner,  «.   Ghioago 
Horse  Shoe  Company.    [Na  548.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  lor 

the  Seventh  Circuit. 

Messrs.  Wm.  M.  Jones  and  Jos.  B.  Mun- 

roe  for  petitioner. 

Mr.  LeRoy  D.  Thomas  for  respondent. 
January  19,  1903.    Denied. 


Washtnoton  National  BuiLonio  ft  Loan 
Association,   Petitioner,   v.   Bertha   L. 
FiSKE  AND  Husband.     [No.  549.] 
Petition  for  a  Writ  of  Certiorari  to  the 
Court  of  Appeals  of  the  District  of  Colum- 
bia. 

Messrs.  George  E.  Hamilton,  M.  J.  Colbert, 
J.  H.  Ralston  and  F.  L.  8iddons  for  petition- 
er. 

Messrs.  D.  W,  Baker,  M.  D.  Rosenberg  and 
Alewander  Wolf  for  respondents. 
January  26,  1903.    Denied. 


Simon  Rothschild,  PeUtioner,  v.  Mbmphib 

ft  Charleston  Railroad  Company  et  aL 

[No.  553.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Sixth  Circuit. 

Mr.  Heber  J.  May  for  petitioner. 

Messrs,  Francis  Lynde  Stetson,  Fairfam 
Harrison,  and  F,  P.  Poston  for  respondents. 

January  26,  1903.    Denied. 


*  James   Galvin,   Petitioner    v.    City    of[741J 

Grand  Rapids.     [No.  571.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Sixth  Circuit. 

Mr.  Timothy  E.  Tarsney  for  petitioner. 

No  counsel  for  respondent. 

February  2,  1903.    Denied. 


C.  M.  Patterson,  Petitioner,  v.  R.  M.  Wade. 

[No.  651.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Cirouit  Court  of  Appeals  for 
the  Ninth  Circuit. 

Mr.  John  H.  Mitchell  for  petitioner. 

Mr.  Joseph  Simon  for  respondent. 

February  23,  1903.     Denied. 
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Atlantic   Trust   Company,   Petitioner,   v. 

liDGAU  C.  CiiAi'MAN,  Uecciver,  etc.     [No. 

657.1 

Petition  for  a  Writ  of  Certiorari  to  tlie 
United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit. 

Messrs,  Stanley  \\\  Dexter,  E.  B.  Whitney 
and  ,/.  t/.  Sci'ivner  for  petitioner. 

Mr.  Charles  N,  Fox  for  respondent. 

Februar}'  23,  1903.     Denied. 


Robert  B.  Wiiallet,  Master,  etc.,  Petition- 
er, V.  Thomas  Tbavers  et  al  [No.  508.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Second  Circuit. 

Mr.  J.  Parker  Kirlin  for  petitioner. 
Mr.  IV.  O.  Beeeher  for  respondents. 
Februnrv  23,  1903.     Denied. 


BUFKAIX)  IClectric  CARRIAGE  COMPANY,  Pe- 
titioner. V.  Electric    Storage    Battery 
Company.     [No.  576.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Second  Circuit. 
[742]    Messrs.  Thomas  *.4.  Banning  and  Ephraiiti 

Banning  for  petitioner. 

Mr.  John  n.  Bennett  for  respondent. 
February  23,  1903.     Denied. 

Frank   J.  Hearne,    Pctiiiomr,   v.  Herman 
Insurance  Company  ct  al.     [No.  503.] 
Petition  for  a  Writ  of  Certiorari  to  the 

Uniti'd  States  Circuit  Court  of  Appeals  for 

the  Third  Circuit. 

Messrs.  Joseph  K.  McCammon  and  James 

H,  Uayden  for  petitioner. 

Messrs.  Wm.  8.  Dalzell,  Ernest  L.  Tustin, 

and  J.  //.  Harrison  for  respondents. 
February  23,  1903.     Detned. 

MuTi*AL  Life  Insurance  Company  op  New 
VoKK,  Petitioner  v.  Eliza  Maud  Hill  ct 
al.     [No.  518.] 
Petition  for  n   Writ  of  Certiorari  to  the 

I'nited  St:)t4's  (*ireuit  Court  of  Appeals  for 

tin*  Ninth  Circuit. 
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Messrs.  John  B.  Allen,  Julirn  T.  D 
Edicard  Lyman  Short,  and  Frcdcrio  D 
Kenncy  for  petitioner. 

Mr.  8.  Warhurton  for  re8)X)ndent8. 

February  23,  1903.     Granted. 

A.  CuESEBHOUOH  et  al.,  Owners,  etc., 

tionera,  v.  Matthew  Bridges.     [No. 

Petition  for  a  Writ  of  Certiorari  t 
United  States  Circuit  Court  of  Appeal 
the  Ninth  Circuit. 

Mr.  Milton  Andros  for  petitioners. 

Mr.  A.  H.  Bicketts  for  respondent. 

February  23,  1903.     Granted. 


Unitbd  States,  Plaintiff  in  Error,  v, 
Shotteb  Company.     [Na  146.] 
In  Error    to  the    Circuit    Court  ai 

United  States  for  the  Southern  Distri 

Alabama. 

Mesere,  jittomey  General,  8olioiiar 

era!  Richards,  and  M.  C.  Burch  for  * 

tiff  in  error. 

Mr.  John  Ridout  for  defendant  in  an 
January  19,  1903.     Dismissed  on  m 

of  Mr.  Solicitor  General  Richarde    fa 

plaintiff  in  error. 

W.  F.  Wyman,  Appellant,  v,  Viboilb 

ard     [No.  154.] 

Appeal  from  the  Supreme  Court   o4 
Territory  of  Oklahoma. 

Mr.  George  Chandler  for  appellant. 

Mr.  John  W.  Shartel  for  appellee. 

January  22,  1903.    Dismissed  with 
pursuant  to  the  10th  rule. 

Oliver  Ames  et  al..  Trustees,  et  al^  I 
tiffs  in  Error,  v.  Board  or  STsner 

MISSIONERS     OP     THE     CiTY     OF     Bd 

[No.  243.] 

In  Error  to  the  Supreme  Judicial  < 
of  the  State  of  Massachusetts. 

Mr.  J.  H.  Benton,  Jr.  for  plaintiffs  in  i 

Mr.  Thos.  M.  Bahson  for  defendant  : 
ror. 

February  24,  1003.     Dismissedj  par  i 
lation. 
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CX  3  •KENNEDY  MINING  k  MILLING  (X)M- 

PANY,  Plff.  in  Err., 

V. 

ARGONAUT  MINING  COMPANY. 

(No.  49) 


KENNEDY  MINING   &    MILLING    COM- 
PANY, Plff,  in  Err., 

V. 

ARGONAUT    MINING    COMPANY. 
(No.  58) 

(See  8.  C.  Beporter'e  ed.  1-7.) 

Error  to  state  court — Federal  question — 
mining  claims — ewtralateral  rights  —  es- 
toppel. 

1.  A  Federal  question  reviewable  In  the  Supreme 
Court  of  the  United  States  is  involved  in  a 
decision  of  a  state  court  in  favor  of  plaintiff 
in  a  controversy  over  the  ownership  of  ore, 
in  which  defendant  claimed  that  under  the 
act  of  May  10,  1872  (17  Stat,  at  L.  91,  chap. 
152,  if  2,  8),  title  thereto  passed  to  it 
through  its  patent,  instead  of  to  plaintiff,  be- 
cause the  end  lines  of  the  latter's  patent  were 
not  parallel,  plaintiff  contending  that  its  ti- 
tle was  acquired  under  the  act  of  July  26, 
1866  (14  Stat,  at  L.  251,  chap.  262),  which 
did  not  require  parallelism  of  end  lines. 

2.  One  of  two  coterminous  mining  proprietors 
is  estopped  to  assert  that,  t)ecause  of  the  non- 
paralieiism  of  the  end  lines  of  the  other's 
claim,  It  did  not  carry  eztralateral  rights  de- 
fined by  extending  the  common  end  line  be- 
tween the  two  surface  locations,  where  such 
common  line,  described  aa  crossing  the  lode, 
was  established  by  the  patent  surveys  as  the 
result  of  an  adverse  proceeding  in  the  Land 


Note. — On  writs  of  error  from  United  States 
Supreme  Court  to  state  courts — see  notes  to 
Hamblln  v.  Western  Land  Co.  87  L.  ed.  U.  S. 
267 ;  Klpley  v.  Hliuois,  42  L.  ed.  U.  8.  998 ;  and 
Re  Buchanan.  39  L.  ed.  U.  8.  884. 

On  estoppel  by  agreement — see  note  to  Keo- 
kuk &  W.  R.  Co.  T.  Scotland  County  Ct.  38  L. 
•d.  U.  S.  468. 
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Office,  and  a  compromise  agreement  with  re- 
spect thereto  entei-ed  into  by  the  immediate 
predecessors  in  title  of  such  proprietors,  who 
succeeded  to  the  Intei-ests  of  their  predeces- 
sors with  a  knowledge  of  the  boundary  line 
so  determined. 

[Nos.  49,  58.] 

Argued  May  i,  1902.  Ordered  for  reargu- 
ment  before  full  bench  October  27,  1902. 
Reargued  December  10,  11,  1902.  Decid- 
ed March  9,  190S, 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  California  to  review  a  judgment 
which  affirmed  a  judgment  of  the  trial 
court  in  favor  of  plaintiff  in  an  action  to 
recover  damages  for  the  taking  of  ore  by  de- 
fendant from  land  alleged  to  belong  to  the 
plaintiff.     Affirmed. 

See  same  case  below,  131  Cal.  15,  63  Pac. 
148. 

Statement  by  Mr.  Cbief  Justice  Fuller i 
This  was  an  action  for  damages  for  tbe 
value  of  ore  alleged  to  have  been  taken  by 
the  Kennedy  Mining  ft  Milling  Company 
from  ground  belonging  to  the  Argonaut 
Mining  Company,  si&ated  in  ionador 
county,  California.  The  Kennedy  Mining 
&  Milling  Company  denied  taking  any  ore 
or  gold-bearing  rock  which  was  the  prop- 
erty of  the  Argonaut  Mining  Company,  and 
averred  that  it  was  the  owner  of  the  vein 
or  lode  from  which  the  rock  was  taken.  The 
case  was  'submitted  to  the  trial  court  on  an  [2] 
agreed  statement  of  facts,  and  resulted  in  a 
judgment  in  plaintiff's  favor,  which  judg- 
ment was  alfirmed  by  the  supreme  court  of 
California.  131  Cal.  16,  63  Pac  148. 
Writ  of  error  was  then  allowed,  and  each 
party  docketed  the  case  in  this  court,  but 
the  record  was  only  printed  in  No.  49. 
The  parties  are  coterminoua  mining  pro- 
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prieton  upon  the  same  vein  or  lode,  the  top 
or  apex  of  which  passes  through  the  Pio- 
neer location,  belon^ng  to  the  Argonaut 
company,  into  the  Kennedy  location,  helong- 
ing  to  the  Kennedy  Alining  &  Milling  Com- 
pany. 

A  certain  map  of  the  Pioneer  and  Ken- 
nedy mining  claims  was  made  part  of  the 
findings  of  fact,  but  the  supreme  court  of 
California  made  use  of  a  diagram  simplified 
from  that  exhibit,  which  is  as  follows: 


and  patented  on  another  vein,  which  hi4 
its  apex  within  the  Silva  ground.  This 
Silva  ground  was  patented  to  the  Kennedy 
Mining  &  Afilling  Company,  February  6, 
1803,  and  the  patent  recited  an  entry  made 
in  October,  1892. 

The  patent  contained  this  reservation: 
"That  the  premises  hereby  granted,  with 
the  exception  of  the  surface,  may  be  en- 
tered by  the  proprietor  of  any  other  vein. 


The  common  boundarv  is  the  line  A-B, 

crossing  the  lode  at  the  i)oiiit  marked  1  on 

[8]this  diagram.   The  lino  A-  B-  H'  is  'this  end 

line  produced   indefinitely  in   the  direction 

of  the  dip  or  downward  course  of  the  vein. 

The  Kennedy  mine  was  entered,  and  poy- 
ment  made  in  November,  1871,  and  the  pat- 
ent was  issued  July  29,  1872. 

The  Pioneer  was  located  under  the  law  of 
1M6;  on  February  23,  1872,  it  was  entered 
and  paid  for;  and  the  patent  was  dated  Au- 
gust 12,  1872. 

During  the  pendency  of  the  patent  pro- 
eeedings  a  confiict  arose  as  to  a  segment  of 
ground  lying  at  the  north  end  of  the  Pio- 
neer, and  at  the  south  end  of  the  Kennedy. 
This  controversy  was  subsequently  adjusted 
by  an  agreement  between  tne  then  owners 
of  the  two  properties.  Both  parties  had 
aunk  working  shafts,  the  openings  of  which 
did  not  start  at  the  apex,  but  each  inter- 
•eoted  the  vein,  and  all  the  workings  of 
both  were  on  this  vein.  The  vein  on  its 
downward  course  passed  undementh  the 
Silva  mining  claim  belonging  to  the  Ken- 
nedy  Mining  &   Milling  Company,   located 


lode,  or  ledge,  the  top  or  apex  of  which  Ilea 
outside  of  the  boundary  of  said  granted 
premises,  should  the  same  in  its  dip  be 
found  to  ]N>netratc,  intersect,  or  extend  into 
said  premise^,  for  the  purpose  of  extracting 
and  removing  the  ore  from  such  other  vaiB, 
lode,  or  ledge." 

The  ore  in  dispute,  although  taken  from 
the  Pioneer-Kennedy  vein,  was  south  of  the 
Kennedy  south  end  boundary,  as  shown  by 
its  patent,  and  the  Kennedy  Mining  4  Mill- 
ing Company  did  not  assert  any  right  to  it 
by  virtue  of  its  ownership  of  the  Kennedr 
mine.  The  ore,  though  taicen  from  beneath 
the  surface  of  tlic  Silva  location,  was  taken 
from  the  discovery  lode  of  the  Pioneer  lo- 
cation, which  was  the  only  lode  that  had  iti 
apex  within  that  location.  It  fntemd  the 
location  near  the  middle  point  of  the  south* 
em  end  line,  and  ran  northerly  through  the 
'location  in  a  direction  practically  parallel[^ 
to  the  side  lines,  through  tlie  center  of  the 
northern  end  line. 

Plaintitr  in  error  admitted  tlie  ownership 

by  the  Argonaut  Mining  Company  of  tae 

'  Pioneer  mine,  and  that    the    lode    had  Re 
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•MX  within  its  surface  location,  but  denied 
that  the  ^artz  taken  by  it  from  that  lode 
WBS  within  that  location,  on  the  ground 
tluit  because  of  non-parallelism  of  the  end 
Ifaies  of  the  Pioneer,  it  carried  no  extralat- 
tnl  rights;  and  that  if  the  court  could,  as 
matter  of  law,  construct  for  it  parallel  end 
Uoes,  the  sou^erly  end  line  being  the  base 
line  from  which  the  location  was  projected, 
the  parallel  would  be  made  by  extending  the 
Dortnem  end  line  in  a  direction  pandlel  to 
tbm  direction  of  the  southerly  end  line. 

The  supreme  court  of  California  held  that 
the  Argonaut  company  was  entitled  to  all 
the  rights  which  would  attach  under  the 
aet  of  1866,  and  to  any  additional  rights 
which  inured  under  the  act  of  1872;  that 
the  act  of  1866  did  not  require  parallel  end 
lines,  and  the  failure  to  so  parallel  them  in 
the  Pioneer  location  did  not  deprive  that 
elaim  of  extralateral  rights;  that  the  ez- 
trmlateral  rights  on  lodes  located  under  the 
act  of  1866,  where  end  lines  were  not  paral- 
lel, were  to  be  defined  by  drawing  lines  at 
right  aneles  to  the  general  course  of  the 
lode,  at  die  extreme  points  of  the  lode  with- 
in the  location;  that  the  contention  of 
plaintiff  in  error,  that  because  the  descrip- 
tion in  the  Pioneer  patent  commenced  at 
the  south  end  of  the  claim,  and  the  south 
end  line  was  first  run,  the  inequalities  aris- 
ing through  diver^ng  end  lines  should  be 
adjusted  by  drawing  a  produced  line  from 
1  to  6  in  the  diagram,  parallel  to  the  pro- 
duced south  end  line  from  3  to  6  in  the  dia- 
gram, could  not  be  sustained. 

The  ore  bodies  in  controversy  were  south 
of  the  northern  end  line  plane  of  the  Pio- 
neer as  made  by  agreement  the  boundary 
line  between  it  and  the  Kennedy  mining 
claim,  and  also  within  the  extralateral  right 
planes  constructed  at  right  angles  to  the 
general  course  of  the  lode  through  the  ex- 
treme points  of  the  lode  within  the  loca- 
tion. 

The  act  of  July  26,  1866  (14  SUt.  at  L. 
251,  chap.  262),  provided  that  patentees 
thereunder  should  have  "the  right  to  follow 
]8Qch  vein  *or  lode  with  its  dips,  angles,  and 
variations  to  any  depth,  although  it  may 
enter  the  land  adjoining,  which  land  adjoin- 
hig  shall  be  sold  subject  to  this  condition." 
[12.] 

The  act  of  May  10,  1872  (17  Stat,  at  L. 
91,  chap.  152,  §§  2,  3),  provided  that  the 
end  lines  of  each  claim  should  be  parallel 
to  each  other,  and  that  locators  should  have 
*the  exclusive  right  of  possession  and  en- 
joyment of  all  the  surface  included  within 
the  lines  of  their  locations,  and  of  all  veins, 
lodes,  and  ledges  throughout  their  entire 
depth,  the  top  or  apex  of  which  lies  inside 
of  such  surface  lines  extended  downward 
vertically,  although  such  veins,  lodes,  or 
ledges  may  so  far  depart  from  a  perpen- 
dicular in  their  course  downward  as  to  ex- 
tend outside  the  vertical  side  lines  of  said 
■urface  locations:  Provided,  That  their 
light  of  po6$«es8ion  to  such  outside  parts  ol 
laid  veins  or  ledges  shall  be  confined  to 
•adi  portions  thereof  as  lie  between  verti- 
cal planes  drawn  downward  as  aforesaid, 
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through  the  end  lines  of  their  locations,  so 
continued  in  their  own  direction  that  such 
planes  will  intersect  such  exterior  parts  of 
said  veins  or  ledges." 

Mr.  John  Garber  argued  the  cause,  and, 
with  Messrs.  John  M,  Wright  and  Byron 
Waters,  filed  a  brief  for  plaintiff  in  error: 

The  abandonment  of  a  claim  of  title  by 
one  party  does  not  oonfer  title  upon  the 
other. 

Walrath  v.  Ohampion  Mxn.  Co.  63  Fed. 
662,  658;  Walrath  v.  Champion  Min.  Co. 
171  U.  S.  293,  43  L.  ed.  170,  18  Sup.  Ct. 
Rep.  009. 

The  controversy  prior  to  patent  is  of  no 
weight  wlistever,  as  to  any  right  arising 
under  the  patent,  for  one  claim  or  the  other. 

Del  Monie  Min.  d  Mill.  Co.  v.  Neu-  York  & 
L.  C,  Min.  Co.  66  Fed.  213;  Doe  v.  Waterloo 
Min.  Co.  64  Fed.  936. 

The  defendant  was  a  stranger  to  tlie  com- 
promise. 

Messrs.  John  M.  Wright  and  Byron  Wa- 
ters also  filed  a  brief  in  opposition  to  the 
iifcoition  to  dismiss  or  afiirm: 

A  case  is  presented,  plainly  within  tlie 
jurisdiction  of  this  court  by  writ  of  error  to 
the  supreme  court  of  the  state  of  California, 
when  measui-ed  by  every  test  that  has  been 
prescri-bed  by  the  Constitution,  by  Congress, 
and  by  tliis  court. 

Matthews  v.  Zane,  4  Cranch.  382,  2  L.  ed. 
664 ;  Cohen  v.  Virginia,  6  Wheat.  379,  5  L. 
ed.  285;  Osborn  v.  Bank  of  United  States,  9 
Wheat.  821,  6  L.  ed.  224;  Ross  v.  Doe  ex 
dem.  Barland,  1  Pet.  662,  7  L.  ed.  305 :  A'w- 
sell  V.  St.  Louis  Public  Schools,  18  How.  19- 
28,  16  L.  ed.  324-328;  Starin  v.  Ncu:  York, 
116  U.  S.  248,  29  L.  ed.  388,  6  Sup.  Ct.  Rep. 
28;  De  Lamar*s  Nevada  Gold  Min.  Co.  v. 
Nesbitt,  177  U.  S.  628,  44  L.  ol.  874,  20  Sup. 
Ct  Rep.  716. 

Where,  as  in  this  case,  the  question  neces- 
sarily involved  is  one  of  the  oonstruction  to 
be  plaoed  upon  a  statute  of  the  United 
States,  no  necessity  exists  that  such  Fedcial 
question  should  be  aflirmatively  set  out  as 
such  upon  the  record. 

Kaukwina  Water  Power  Co.  v.  Oreen  Bay 
d  M.  Canal  Co,  142  U.  S.  254,  36  L.  ed.  1004, 
12  Sup.  Ct.  Rep.  173;  Columbia  Water  Pout- 
er Co.  V.  Columbia  Eleotrio  Street  R.  Light 
d  P.  Co.  172  U.  S.  488,  43  L.  ed.  626,  19 
Sup.  Ct.  Rep.  247. 

Under  the  establiehed  practice  of  this 
court,  tiiere  is  ample  "color"  in  support  of 
our  claim  oi  the  existence  of  a  Federal  ques- 
tion, which  warrants  consideration  upon  the 
merits  after  a  hearing  in  reigular  order. 

Millingar  v.  Hartupee,  6  Wall.  268,  18  L. 
ed.  829 ;  New  Orleans  v.  New  Orleans  Water- 
works Co.  142  U.  S.  79-93,  36  L.  ed.  943-948, 
12  Sup.  OL  Rep.  142;  Uamblin  v.  Western 
Land  Co.  147  U.  S.  632,  37  L.  ed.  268,  13 
Sup.  Ct  'Resp.  363;  Douglas  v.  Wallace,  161 
U.  S.  348,  40  L.  ed.  728,  16  Su|>.  Ct.  Rep. 
486. 

Messrs.  Jolm  M.  Wright  and  John 
Garber  argued  the  cause  for  plaintiff  in  er- 
ror on  reargument. 

Mr.  Oiirtia  K.  Lladley  argued  the  causA^ 
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and,  with  Messrs.  Eenry  Eiokhoff  and  W.  J. 
MoOee,  filed  a  brief  for  defendant  in  error: 

When  two  several  mining  companies  agree 
upon  a  boundary  line  between  the  two  oom- 
paniee,  and  subsequently  other  parties  pur- 
chase the  several  interoBts  of  the  two  com- 
panies, with  a  knowledge  of  the  boundary 
line  so  fixed,  both  parties  are  concluded  by 
it,  and  are  estopped  from  denying  the  line. 

MoOee  ▼.  Stone,  9  Cal.  600. 

Messrs,  Curtis  H,  Lindley  and  Henry 
Kickhoff  also  filed  a  brief  in  support  of  the 
motion  to  dismiss  or  affirm: 

The  mere  allegation  of  ownership  of  the 
mine  and  vein,  and  the  trespass  thereon,  al- 
though the  necessary  inference  is  that  title 
was  derived  through  some  act  of  Oongress, 
does  not  suggest  a  Federal  question. 

Shoshone  Min.  Co,  v.  Rutter,  177  U.  S.  605, 
507,  44  L.  ed.  865,  20  Sup.  Ct.  Rep.  726. 

The  reception  by  the  trial  court  of  imma- 
terial Bud  incompetent  evidence  in  no  sense 
involves  a  Federal  question  of  which  this 
court  will  take  cognizance. 

Doiver  v.  Richards,  161  U.  S.  668,  667,  38 
L.  ed.  305,  308,  14  Sup.  Ct.  Rep.  452.  Quot- 
ing from  Mackay  v.  Dillon,  4  How.  421,  447, 
11  L.  ed.  1038,  1050. 

Section  709  of  the  Revised  Statutes  points 
out  the  casee  in  which  the  judgment  or  de- 
cree of  the  highest  court  of  a  state  in  which 
a  decision  could  be  had  mav  be  reviewed  by 
the  Supreme  Court  of  the  United  States. 

MoKenna  v.  Simpson,  129  U.  S.  506,  510, 
36  L.  ed.  772,  773,  9  Sup.  Ct.  R^.  365. 

Mr.  Chief  Justice  Fnller  delivered  the 
opinion  of  the  court: 

Plaintiff  in  error  contended  in  the  courts 
below  that,  by  force  of  §9  2  and  3  of  the  act 
of  Congress  of  May  10,  1872,  title  to  the 
ore  in  question  passed  to  it  through  its 
patent  to  the  Silva  mine,  and  did  not  pass 
to  the  Pioneer  through  its  patent,  because 
the  end  lines  of  the  latter  were  not  parallel 
to  each  other. 

The  defendant  in  error  contended  that  its 
title  was  not  acquired  under  the  act  of 
1872,  but  under  the  act  of  Jul^  26,  1866, 
which  did  not  require  parallelism  of  end 
lines. 

In  these  circumstances  it  is  held  by  a  ma- 
jority of  the  court  that  a  Federal  question 
was  so  presented  that  we  have  jurisdiction. 
[6]  *  It  was  stated  in  the  agreed  statement  of 
facts  that  the  Kennedv  Mining  Company 
on  October  13,  1870,  filed  its  application  for 

Satent  in  the  United  States  land  office  at 
acramento,  California,  and  that  a  diagram 
of  the  premises  for  which  patent  was  ap- 
plied for  was  posted  in  that  land  office  Oc- 
tober 16,  1870;  that  on  January  13,  1871, 
the  Pioneer  Gold  &  Silver  Mining  Com- 
pany, the  immediate  predecessor  in  title  of 
Uie  Argonaut  company,  filed  its  application 
for  patent  in  the  same  land  office,  and  a 
diagram  of  the  ground  it  claimed,  and  for 
which  patent  was  sought,  was  posted  in  the 
cAce  of  the  register  of  the  land  office,  and 
upon  the  claim;  that  there  was  a  surface 
conflict  as  to  area  claimed  by  the  respective 
applicants  for  patent,  as  shown  by  the  pro- 
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ceedinga  in  the  land  office,  the  conflict 
curring  on  the  northern  end  of  the  Pioneer 
mine  as  applied  for,  and  the  southern  end 
of  the  Kennedy  mine  as  applied  for;  thai 
on  8nid  January  13,  the  register  and  reoeiT* 
er  of  the  land  office  made  and  entered  aa 
order  in  respect  of  the  adverse  claim  of  the 
Pioneer,  directing  proceedings  in  the  case 
of  the  Kennedy  mining  company  to  be  sus- 
pended so  far  as  affecting  the  piece  or  par- 
cel of  land  described  in  the  order;  that  on 
February  20,  1871,  the  Pioneer  Gold  &  Sil- 
ver Mining  Company  and  the  Kennedy  Min- 
ing Company  entered  into  a  compromise 
agreement,  in  which  each  of  the  partiea 
withdrew  from  their  applications  their 
claim  to  a  certain  portion  of  the  surface 
ground  in  dispute;  and  which  provided  thai 
**the  dividing  line  between  the  claims  of  the 
respective  companies  shall  be  one  drawn  at 
right  angles  with  the  general  course  of  the 
lode  or  lend,  and  surface  ground  thereto  ap- 
purtenant, and  at  the  point  hereinbefore 
designated."  The  line  thus  agreed  upon 
was  the  line  from  A  to  B  in  the  foregoing 
diagram.  Thereafter  surveys  for  the  pat- 
ent for  the  Kennedy  mine  and  for  the  Pio- 
neer mine  were  duly  made,  and  patent  was 
issued  to  the  Kennedy  Mining  Company, 
July  29,  1872,  and  to  the  Pioneer  Gold  t 
Silver  Mining  Company,  August  12,  1872. 
Tlie  Argonaut  company  became  the  owner 
of  the  Pioneer  mine,  July  3,  1893,  by  a 
deed  from  the  Pioneer  Gold  &  Silver  Min- 
ing Company,  and  the  Kennedy  Mining  t 
Milling  Company  became  the  owner  of  the 
Kennedy  mine  by  conveyance  from  the 
Kennedy  Mining  Company,  •dated  December[7 
25,  1886;  and  the  Kennedy  Mining  A,  Mill- 
ing Company  became  the  owner  of  the  Silva 
quartz  mine,  February  6,  1893,  by  a  patent 
issued  to  it  on  that  day,  which  recited  that 
that  company  on  February  13,  1892,  duly 
entered  and  paid  for  the  mining  claim  or 
premises  known  as  the  Silva  quartz  lode 
mining  claim. 

It  thus  appears  that  a  common  end  line 
was  established  by  the  patent  surveys, 
which  described  this  line  as  crossing  the 
lode,  and  that  the  Kennedy  Mining  ft  Mill- 
ing Company  purchased  with  the  knowledge 
that  this  was  a  common  boundary  estab- 
lished as  such  by  the  patents  many  yean 
prior  to  its  purchase.  The  common  bound- 
ary A  B,  crossing  the  lode,  was  fixed  as  the 
result  of  an  adverse  proceeding  in  the  land 
office,  and  the  agreement  entered  into  with 
respect  thereof  was  as  set  forth  in  the 
agreed  statement  of  facts. 

We  think,  then,  that  the  Kennedy  Min- 
ing &  Milling  Company  is  estopped  from  as- 
serting any  right  to  the  ore  body  in  dispute^ 
which  it  was  also  agreed  was  extract^  by 
the  Kennedy  Mining  &  Milling  Company 
from  the  vein  south  of  the  vertical  plane 
drawn  through  the  line  A  B  produced  in  the 
direction  B'.  and  which  was  the  same  rein 
which  had  its  top  or  apex  in  the  Kennedy 
quartz  mine,  and  in  the  Pioneer  quarts 
mine,  and  was  continuous  from  the  apex  of 
both  properties  downward  to  the  lowest 
depths.    The  boundary  line  agreed  on  fixed 
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the  rights  of  the  parties  in  length  on  the 
lode,  and  so  involved  the  extralateral  right 
as  between  them. 

The  Argonaut  Mining  Company  and  the 
Kennedy  Mining  &  Milling  Company  suc- 
ceeded to  the  interests  of  the  Pioneer  com- 
pany and  the  original  Kennedy  company, 
with  a  knowledge  of  the  boundary  line  so 
determined,  and  both  parties  were  conclud- 
ed by  it  and  the  results  following  there- 
from. Bichmand  Min.  Co,  v.  Eureka  Min. 
Co.  103  U.  S.  839,  840,  26  L.  ed.  557,  560. 

Apart  from  the  questions  discussed  by 
the  supreme  court  of  California,  we  are  of 
opinion  that  the  judgment  must  be  affirmed 
on  the  foregoing  ground. 

Judgment  affirmed. 

Mr.  Justice  WlUte  and  Mr.  Justice  Mc- 
dissented. 


[8  J  -KOKOMO  FENCE  MACHINE  COMPANY 

V. 

>U.VA  L.  KITSELMAN  and  Davis  M.  Kit- 

selman. 

(See  8.  C.  Reporter's  ed.  8-25.) 

..^P^atenta — wire- fabric  machinea — pioneer  in- 
vention— infringement  —  presumption  of 
difference  from  grant  of  patent. 

..  The  Kltselman  patent.  No.  356.322,  for  an 
Improvement  In  wire-fabric  machines  cannot 
be  regarded  bs  embodying  a  pioneer  invention 
of  a  field  machine  for  weaving  wire-fencing 
fabric,  in  view  of  prior  patents  for  station- 
ary machines  for  weaving  such  fubiic  and 
for  field  machines  for  malcing  wirc-and-picket 
fence,  and  of  the  rejection  of  the  claim  for  a 
pioneer  field  machine  by  the  Patent  Office, 
with  the  acquiescence  of  the  patentee,  who 
thereupon  withdrew  such  claim ;  and  the 
claims  of  such  patent  must  therefore  be  lim- 
ited in  their  scope  to  the  actual  combination 
of  essential  parts  as  shown,  and  cannot  be 
cuuatrued  to  cover  other  combinations  of  ele- 
DQf'nts  of  different  constniction  and  arrange- 
ment. 
3.  There  Is  a  presumption,  from  the  grant  of 
separate  letters  patent  for  two  improvements 
on  a  prior  art,  that  there  Is  a  substantial  dif- 
ference between  the  inventions. 

3.  No  infringement  of  either  the  Kltselman  pat- 
ent. No.  850,322,  the  Davlsson  patent.  No. 
289,507,  or  the  Connor  patent.  No.  357,067, 
for  improvements  in  wire-fabric  machines,  or 
of  the  Pope  patent,  No.  505.607.  for  wire- 
fabric  machines,  results  from  the  manufact- 
ure, under  the  Whitney  patent.  No.  50*2,025, 
of  wire-fence  machines  which  are  substantial- 
ly differentiated  from  those  manufactured  \ 
under  the  earlier  patents,  none  of  which  em- 
body pioneer  Invention. 


[No.  148.] 


Nora.— On  the  conttruction  of  patenta — see 

notes  to  Royer  v.  Coupe,  36  L.  ed.  U.  S.  1073  ; 

and  Dashiell  v.  Orosvenor,  40  L.  ed.  U.  S.  1025. 
On  what  comtitvtes  infringement  of  patent 
see  notes  to  Royer  v.  Coupe,  36  L.  ed.  U.  S. 

1073  :  and  Dashiell  v.  Qrosvenor,  40  L.  ed.  U. 
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2S,  1909. 

ON  WRIT  and  Cross  Writ  of  Certiorari 
to  the  United  States  Circuit  Court  of 
Appeals  for  the  Seventh  Circuit  to  review  a 
decree  which  reversed  a  decree  of  the  Cir- 
cuit Court  for  the  District  of  Indiana  dis- 
missing a  bill  to  restrain  the  infringement 
of  certain  patents.  Reveraed;  decree  of 
Circuit  Court  Affirmed. 

See  same  case  below,  47  C.  C.  A.  538,  108 
Fed.  632. 

Statement  by  Mr.  Chief  Justice  Fuller  t 

This  was  a  suit  in  the  circuit  court  of  the 
United  States  for  the  district  of  Indiana 
for  infringement  of  claims  1,  2,  3,  9,  10,  11, 
15,  and  20  of  letters  patent  No.  356,322,  is- 
cued  January  18,  1887,  to  Alva  L.  Kitsel- 
man  and  Davis  M.  ELitselman  for  an  im- 
provement in  wire-fabric  machines;  of 
claims  1  and  2  of  letters  patent  No.  280,- 
507,  issued  December  4,  1883,  to  W.  J.  Da- 
visson  for  an  improved  machine  for  mak- 
ing wire  fabrics:  of  claims  2,  3,  and  4  of 
letters  patent  No.  357,067,  issued  February 
1,  1887,  to  Theodore  M.  Connor  for  improve- 
ment in  machines  for  forming  netted  wire 
fabrics;  and  of  claims  I  and  10  of  letters 
patent  No.  505,607,  issued  September  26, 
1893,  to  John  C.  Pope,  for  wire-fabric  ma- 
chines. 

Defendants  denied  patentable  novelty  of 
each  of  the  patents,  and  also  denied  in- 
frin<:(ement,  and  alleged  that  they  construct- 
ed their  wire  fabrics  as  licensees  under  and 
pursuant  to  letters  patent  No.  502,025,  is- 
sued to  W.  D.  Whitney  December  24,  1895, 
for   improvements  in   wire-fabric  machines. 

The  cause  was  heard  by  District  Judge 
Bsker,  who  held  *that  the  claims  of  the  four[0] 
patents  sued  on  were  for  specific  construc- 
tions which  defendants  dia  not  use,  and 
that  there  was  no  infringement  of  either  of 
the  letters  patent,  and  dismissed  the  bill. 
The  case  was  carried  to  the  United  States 
circuit  court  of  appeals  for  the  seventh  cir- 
cuit, and  that  court,  one  of  its  members  dis- 
senting, reversed  the  decree,  and  held  that 
the  defendants  had  infringed  the  first,  sec- 
ond, eleventh,  and  fifteenth  claims  of  the 
patent  issued  to  the  Kitselnians.  47  C.  C. 
A.  538.  108  Fed.  632. 

The  writ  of  certiorari  was  granted  on  the 
petition  of  the  Kokomo  fence  company,  and 
afterwards  the  cross  writ  on  the  petition  of 
the  Kitselraans.  The  machine  company 
alleged  error  in  the  judgment  of  the  court 
of  apix'als  sustaining  and  finding  infringe- 
ment of  the  Kitselman  patent,  and  the  Kit- 
sehnans  alleged  error  in  that  court  in  not 
sustaining  and  finding  infringement  of  the 
Davisson,  Connor,  and  Pope  patents. 


Mr.  Thomas  A«  Banning  argued  the 
caufie,  and,  with  Messrs.  Ephraim  Banning 
and  C.  C.  Shirley^  filed  a  brief  for  the  Ko- 
komo Fence  Machine  Company: 

Even  if  the  Kitselman  patent  be  a  pioneer 
I  patent,  it  cannot  cover  every  combination  of 
j  devices  for  producing  the  same  Uiing. 

Weatinghouae  v.  Boy  den  Power  Brake  Co. 


Supreme  Court  of  tiie  United  States. 


Oct.  TkBM j 


170  U.  S.  969,  42  L.  ed.  1148,  18  Sup.  Ct. 
Rep.  707. 

Wlu-rc  a  party  niakos  n  claim  for  a  mech- 
anism broadly,  and  such  claim  is  rejected 
upon  referenced,  and  he  actjuiesco-s  in  the  re- 
jection and  withdnvws  his  claim  in  order  to 
get  his  patent,  he  is  thereafter  forever  pre- 
cluded from  putting  a  construction  upon  the 
claims  allowed  him  which  would  make  them 
mean  the  same  thing,  or  substantially  the 
same  thing,  as  the  claim  which  he  has  once 
presented  and  afterwards  withdrawn. 

Morgan  Envelope  Co.  v.  Albany  Perforated 
Wrapping  Paper  Co.  152  U.  8.  429,  38  L.  ed. 
502,  14  Sup.  Ot.  Rep.  027. 

Where  the  defendants  justify  under  a  pat- 
ent, the  issuance  of  such  patent  to  them 
raises  a  presumption  in  tlu  ir  favor. 

Corning  y.  Burden,  15  How.  271,  14  L.  ed. 
691 ;  Millet  v.  Eagle  Mfg.  Co.  151  U.  S.  208, 
38  L.  ed.  131,  14  Sup.  Ct  Rep.  310;  Boyd  v. 
Janeavillc  Hay  Tool  Co.  158  U.  S.  261,  39 
L.  ed.  973,  16  Sup.  Ot.  Rep.  837. 

Mr.  Robert  H.  Parkinion  ai^ued  .the 
cause  and  filed  a  brief  for  the  Kitselmans : 

The  claims  of  tlie  patent  are,  if  consist- 
ent with  their  terms,  to  be  construed  so  as 
to  protect  the  patentee  in  the  substance  of  his 
invention,  and  a  defendant  who  has  appro- 
priated the  invention  by  disguising  it  under 
changes  of  form,  or  bv  substituting  equiva- 
lents for  some  of  its  elements,  cannot  escape 
liability  by  reason  of  such  disguises ;  nor  can 
the  patent  be  limited  or  defealed  by  showing 
how  earlier  machines  budlt  and  operated 
upon  a  different  plan  might  have  been  con- 
verted into  the  machine  of  the  patent, — es- 
pecially to  where  such  conversion  involves  a 
rejection  of  the  plan  of  construction  and  op- 
eration inherent  in  such  old  machines,  and 
the  adoption  of  a  distinct  plan  borrowed 
from  the  complainant's  patent. 

Consolidated  Safety  Valve  Co.  v.  Crosby 
Bteam  Gauge  Valve  Co.  113  U.  S.  157,  28  L. 
ed.  939,  5  Sup.  Ct.  Rep.  513;  Morley  Scioing 
Mach.  Co.  v.  Ijancaster,  129  U.  S.  263,  32  L. 
ed.  715,  9  Sup.  Ot  Rep.  290;  Royer  v. 
Schultz  Belting  Co.  135  U.  S.  319,  34  L.  ed. 
214,  10  Sup.  Ot.  Rep.  833;  Ives  v.  Hamilton, 
92  U.  S.  426,  23  L.  ed.  494;  Blake  v.  Robert- 
««ii,  94  U.  S.  728,  24  L.  ed.  245;  Cochrane  v. 
Dcener,  94  U.  S.  780,  24  L.  ed.  139;  Union 
Paper-Bag  Mach.  Co.  v.  Murphy,  97  IT.  S. 
120,  24  L.  ed.  935 ;  Sessions  v.  Romadka,  145 
U.  S.  29,  36  L.  ed.  600.  12  Sup.  Ct.  Rep.  799 ; 
Hoyt  v.  Home,  145  U.  S.  302,  36  L.  ed.  713, 
12  Sup.  Ot.  Rep.  922;  Westinghouse  v.  Boy- 
den  Brake  Co.  170  U.  S.  571,  42  L.  ed.  1148, 
18  Sup.  Ot.  Rep.  707;  Clough  v.  Gilbert  d  B. 
Mfg.  Co.  106.  U.  S.  166,  27  L.  ed.  134,  1  Sup. 
Ot.  Rep.  188;  Blake  v.  Robertson,  94  U.  S. 
728,  24  L.  ed.  245;  Hoyt  v.  Home,  145  U.  S. 
302,  36  L.  ed.  713,  12  Sup.  Ot.  Rep.  922;  Mc- 
Cormick  Harvesting  Mach.  Co.  v.  C.  Ault- 
man  d  Co.  16  0.  0.  A.  259,  37  U.  S.  App.  299, 
69  Fed.  371:  Krustone  Mfg.  Co.  v.  Adams, 
151  U.  S.  130,  38  L.  ed.  103,  14  Sup.  Ot  Ren. 
295;  Du  Hois  v.  Kirk,  158  U.  S.  58,  39  L.  ed. 
893,  15  Sup.  Ct  Rop.  720:  Hobbs  v.  Brtich, 
180  U.  S.  383.  45  L.  ed.  580,  21  Sup.  Ct  Rep. 
409;  Busch  v.  Jones.  184  U.  S.  598,  46  L.  ed. 
ZOZ,  22  Sup.  Ct  liep.  611. 


By  "known  e<]uivalent"  the  authorities  do 
not  mean  solely  a  device  which,  in  its  to- 
culiarities  of  structure,  was  known  at  &0 
time,  but  include  any  which  possesses  a  char- 
acter known  to  be  an  equivalent  for  the 
cliaractcr  of  the  element  for  which  it  waa 
substituted,  or  which  performs  a  similar  ol- 
fioe  in  the  patented  combination. 

1  Robinson,  Patents,  §  248. 

The  substitution,  for  elements  of  a  com- 
bination claim,  of  subsequently  patented  im- 
provements which  serve  the  same  purpose  in 
that  combination,  does  not  escape  such  claim, 
even  though  the  improvements  are  them- 
selves the  subject  of  valid  patents,  and  ars 
composed  of  a  different  number  of  parta, 
some  of  them  endowed  with  additional  ca- 
pacity and  having  material  advantages  over 
the  elements  for  which  they  have  been  sub- 
stituted. 

Clough  V.  Gilbert  d  B.  Mfg.  Co.  106  U.  S. 
IGO,  27  L.  ed.  134,  1  Sup.  Ot  Rep.  188; 
Clough  V.  Gilbert  d  B.  Mfg.  Co.  100  U.  a 
178,  27  L.  ed.  138,  1  Sup.  Ot.  Rep.  198;  Wii- 
cox  d  G.  Sewing- Mach.  Co.  v.  Mcrrow  Mack. 
Co.  35  O.  0.  A.  269,  60  U.  S.  App.  451,  03 
Fed.  200. 

In  substantially  all  the  cases  the  defend- 
ant's machine,  though  found  to  inf rinse,  waa 
made  under  patents  o>vned  or  controlled  by 
the  defendant;  and  in  many  of  these  cases 
the  court  recognized  defendant's  patent  aa 
adding  materially  to  the  value  of  the  ma- 
chine. These  subordinate  patents,  in  manj 
cases,  embrace  the  combinations  held  to  ill- 
fringe,  and  greatly  impn>\'e  them. 

Hobbs  V.  Beach,  180  U.  S.  383,  398,  45  I* 
ed.  586,  594,  21  Sup.  a.  Rep.  409;  Du  BoU 
▼.  Kirk,  158  U.  S.  58,  63,  39  L.  ed.  895,  8!>8, 
15  Sup.  Ot.  Rep.  729;  Consolidated  8afet% 
Valve  Co.  v.  Crosby  Steam  Gauge  d  Valv% 
Co.  113  U.  S.  157,  167,  28  L.  ed.  939,  942,  I 
Sup.  Ct.  Rep.  513;  Morley  Sewing  Mach.  Co. 
V.  Lancaster,  129  U.  S.  263,  265,  32  L.  cd. 
715,  716,  9  Sup.  Ot  Rep.  299;  Royer  t. 
Schultz  Belting  Co.  135  U.  S.  319,  34  L.  ed. 
214.  10  Sup.  Ot.  Rep.  833,  28  Fed.  861; 
BUike  V.  Robertson,  94  U.  S.  728,  733,  24  L 
ed.  247;  Cochrane  v.  Deencr,  94  U.  SS.  780, 
782,  24  L.  ed.  139,  140;  Hoyt  v.  Home,  141 
U.  S.  302,  309,  36  L.  ed.  713,  12  Sup.  Ct 
Rep.  716;  Union  Paper-Bag  Mach.  Co.  r. 
Murphy,  97  U.  S.  120,  24  L.  ed.  935;  Clougl 
V.  Gilbert  d  B.  Mfg.  Co.  106  U.  S.  166,  « 
L.  ed.  134,  1  Sup.  Ot  Rax  188;  KcysUm 
Mfg.  Co.  V.  Adams,  161  U.  6.  139,  145,  3( 
\j.  ed.  ion,  104,  14  Sup.  Ot.  Rep.  29."»;  Me 
Cormick  Harvesting  Mach.  Co.  v.  O.  Anit> 
man  d  Co.  16  0.  0.  A.  259,  37  U.  S.  App 
202.  i»9  Fed.  371;  Crown  Cork  d  Seal  Co.  ▼ 
Aluminum  Stopper  Co.  48  0.  0.  A.  72,  101 
Fed.  845. 

Where  defendant  has  offered  expert  Cfvi 
dence  concerning  alleged  anticipations,  pal 
ents  not  referred  to  in  such  expert  evideno 
are  not  entitled  to  consideration. 

Miller  v.  Smith,  5  Fed.  359,  363  (Gliffoid 
0.  J.)  ;  Waterman  v.  SMpman,  5  C.  CL  A 
371.  14  U.  S.  App.  312,  55  Fed.  982,  987, 

Nor  can  patents  issued  after  oompUi 
iints*  invention  be  oonsidexed. 

Bates  V.  Coe,  98  U.  S.  31,  33,  34,  25  L.  «i 
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68,  00;  JTMmtfy  ▼.  Lehigh  Valley  R,  Oo,  32  the  validiiy  of  the  patent  to  Whitney.  And, 
Fbd.  ^0.  taking  up  complainants'  patenta  seriatimt 
DefendantB'  machine  contains  all  the  ele-  the  circuit  court  held  thsCt  the  difference! 
meats  eipreesed  in  the  claims  in  suit,  and  between  their  machines  and  defendants'  ma- 
ths fact  taat  such  claims  were  allowed  after  chine  were  not  *merc  colorable  inyaaiona  I^[10] 
caovBsnng  the  subject,  as  was  done  pending  the  latter,  and  that  the  identity  of  means 
ths  appbcation,  indicates  peihape  more  and  of  o^ration  essential  to  infringement 
clearly  the  ultimate  oonvictioii  of  the  oflloe  were  lacking. 

that  the  patentee  was  entitled  to  all  they  em-  The   circuit  court  of  appeals  concurrsd 

brace  than  if  the  application  had  been  al-  with  the  circuit  court  that  the  case  turned 

lowed  in    the  exact  terms  in  which  it  wvub  upon  the  question  whether  the  patents  sued 

originally  submitted.  on  embodied  a   pioneer  invention;   that  if 

lUeoe   Button-Hole   Mach,    Co.    t.    Olohe  complainants'  invention  was  not  of  a  pri- 

Butt<m-Hole  Mach.  Co.  10  C.  C.  A.  194,  21  mary    character,    a    substantial     departors 

U.   S.   App.  244,  61  Fed.  968;   McCormick  from  the  machines  of  the  prior  art,  defend- 

Harvesting  Mach.  Co.  v.  C.  Aultman,  M.  d  ants'   machine  was  so  sufficiently  differen- 

Co.  169  U.  S.  606,  42  L.  ed.  875,  18  Sup.  Ct.  tiatcd  that  the  claim  of  infringement  could 

Rep.  443.  not   be   maintained;    while,    on   the   other 

In   most  of  tiie  cases  where  the  courts  hand,  if  complainants'   patents   "were  ths 

have  sustained  patents  after  considering  the  first  to  give  to  the  world  a  workable,  portable 

question  of  novelty  or  patentability,  the  ap-  machine    for    weaving   wire    fences   in    ths 

proexrhes  in  the  prior  art  have  been  very  Held,— a  machine  distinctly  creating  a  new 

much  closer  than  those  to  be  found  in  the  product,--and  aptly  embody  in  their  specifl- 

preaent  case.  cations  and  claims  the  mechanical  arrange- 

Clough  V.  Qilhert  d  B.  Mfg.  Co.  106  U.  S.  ^^^^  ^^a^  ^^'^^  *^^t  such  a  result,  ths 

166,  27  L.  ed.  134,  1  Sup.  Ct  Rep.  188:  Con-  '^"^^  ^l^w  is  erroneous.'' 

validated  Safety  Valve  Co.  ▼.  Crosby  Steam  ,  The  opinion  was  preceded  by  an  extended 

CJauge  d  Valve  Co.  113  U.  8.  157,  28  L.  ed.  statement  of  facts,  which  gave  the  specifica- 

»39,  5  Suix  Ct.  Rep.  613;  Re  Barbed  Wire  Vc?o"^  <>'  ?«  Davisson  patent  of  December  4, 

latent,   143  U.  S.  275,  sub  nom.   Washburn  1^3,  and  certain  of  the  accompanying  fl|^ 


:i39   U.  S.  601,  35  L.  ed.  294,  11  Sup.  Ct.  ^,Jf  infringed,  which  were  as  follows: 
»ep.  670;  Topliff  v.  Topliff,  145  U.  S.  156,         }.'  ^^  ?  wire-fabric  machine,  a  series  of 

:36  L.  ed.  058Tl2  Sup.  Ct.  Rep.  825;  C.  d  A.  sectional  txvisters    each  of  which  comprises 

^otis  Co.  V.  Creamer.  155  u!  S.  597,  39  L.  ^  central  section  for  carrying  a  warp  wire, 

«d.  276,  16  Sup.  Ct.  Rep.  194;  Krementz  v.  fJ"^  ,^*''""?,J*'^u'?..  °*°^«^.«°*     imparted 

JS.  Coftie  Co.  148  U.  S.  556,  37  L.  ed.  558,  13  f^^^^tt""'      f,  ^^^  '^'^^^"^  *^*?''"^  ^7  ''*"^' 

^Sup.  Ot.  Rep.  719;  Woost^  v.  Blake,  8  Fed.  11^^  ^'j^  weft  wire   and  receiving  roUry  mo- 

-*2ft ;  Atl^ic  Qiant  Powder  Co.  v.  Parker,  .^»«"/rom  the  central  section  to  form  the 

:i6  Blatchf.  281,  Fed.  Cas.  Na  625;  Seymou^  \^l^   whJ^V""^  ^  ^"""^  ^""^  ^^'^  P"'^^ 
-v.  Oahame,  11  Wall.  516,  20  L.  ed.  33;  Im-       ««    t„  ^  !^' r^KrJn  monV.i«o    fv,.  ^mW 

^taeuser  v.  Buerk,  101  U.  S.  647,  25  L.  ed.  ,,J'J''J^   «    «:rt^J  nf^^^^ 

^5 ;  Parks  ▼.  Booth,  102  U.  S.  96,  26  L.  ed.  ^'  ^,  t^"   fnLfh.r  fnr  .?i,?^n^,fi  tmJ^^ 

51i  ^  ?!^  -/ir*i  l^LU-,?:.^.«'  ^'  J^:.-}'  frlhTon:;ri^^^^^  a  rnVX^rtron'^mS?: 

capa- 
ro- 
lon- 
ds- 

j    nna   oo  o        tM.   -n       ana  scribcd,  for  thc  purposc  sct  forth." 
«d.  908,  22  Sup.  Ct  Rep.  698.  «g    I„  ^  wire-fabric  machine,  the  series 

««      ^t-'  *    T    X-       ««  ««       J  1-        J   Ai_  of   sectional   twisters,   comprising   the  cen- 

Mr.   Chief  Justic^  FnUer  delivered   the  ^^al  and  side  sections,  the  centraf  section  of 

^prnion  of  the  court:  ea^^^  twister  being  geared  to  the  twister  ad- 

The   circuit   court   wbs   of   opinion    that  jacent  thereto  for  simultaneous  operation, 

neither  of  complainants   patents  was  a  pio-  substantially  as  described,  for  the  purpose 

neer  invention;   that  they  were  all  merely  g^^  forth. 

improveinents  on  the  prior  art,  and  to  be        •«io.  in  a  wire-fabric  machine,  thecoiu-[ll] 

construed  in  that  light;  that  complainants  bination  of  a  series  of  twistora  geared  di- 

could  not  be  treated  on  the  basis  that  they  rectly  together  for  simultaneous  operation, 

or  their  aasi^nors  were  the  first  to  make  a  and  each  comprising  a  central  section  and 

portable  machine  for  weaving  wire  fencing  the  side  section,  each  side  section  carrying 

fabric  m   the  field,  which  claim  had   been  ^  spool  or  reel  for  the  wire,  substantially 

distinctly   made   by  complainants,   rejected  as  described,  for  the  purpose  set  forth. 
by  the  Patent  Offlce,  and  the  claim  there-        "11.  In  a  wire-fabric  machine,  a  series  of 

a|X>n    withdrawn.     In    ite    judgment,    com-  twisters  connected  for  simultaneous  opera- 

plainanto  and   defendants  contended  as  to  tion,  and  each  consisting  of  a  central  sec* 

lafringement   on   an    equal    field,    thc    pre-  tion   and   the   side   section,  in  combination 

somption   of  the  validity  of  complainants*  with  the  spools  carried  by  the  side  sections, 

Ktcmts  being  met  by  ttie  presumption   of  tlio   central   section  of   each   twister   being 
J9  V.  M.  ^^ 
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provided  with  a  longitudinal  opening  for 
the  passage  therethrough  of  the  warp  wire, 
substantially  as  described." 

''16.  In  a  wire-fabric  machine,  the  com- 
bination of  a  series  of  rotary  twisters 
geared  directly  together  for  simultaneous 
operation,  each  twister  liaving  a  central  sec- 
tion capable  of  rotary  movement  only,  and 
two  side  sections  which  are  capable  of 
a  shifting  movement  independently  of  the 
central  section  in  opposite  directions  simul- 
taneously, whereby  the  said  shifting  sec- 
tions of  one  twister  are  adjusted  to  register 
with  the  central  sections  of  twisters  on  op- 

Sosite  sides  of  the  same,   substantially  as 
e.5K'ribed,  for  the  purpose  set  forth." 

"20.  In  a  wire- fabric  machine,  a  series  of 
sectional  twisters,  each  comprising  a  cen- 
tral section,  the  central  sections  being 
geared  together  to  be  simultaneously  rotat- 
ed on  their  axes,  and  the  shifting  side  sec- 
tions adapted  to  align  with  the  central  sec- 
tions to  be  rotated  therewith,  substantially 
as  described,  for  the  purpose  set  forth." 

The  drawings  and  specifications  of  the 
Connor  and  Pope  patents  were  not  set  out 
bcciiiisc  unnecessary  in  the  view  taken  of 
the  case.  Both  these  patents  were  issued 
8u1)%quently  to  the  Kitselman  patent. 

Tlie  drawinn^s  and  specifications  of  the 
patent  to  Whitney  of  December  24,  1895, 
were  then  given. 

The  statement  further  set  forth  "the  es- 
sential drawings  and  specifications  of  letters 
patent  No.  10,743,  granted  John  Nesmith 
April  4,  1854,  and  referred  to  in  the  opin- 
ion as  most  adequately  representing  one 
branch  of  the  prior  art'"  namely,  as  stated 
by  the  court,  loom  machines  by  which  wire 
netting  was  made  in  the  factory,  and  then 
[12]tranaforrcd  to  the  field;  and  *al80  figure  2 
of  the  drawings  of  the  Middaugh  and  Wilcox 
imtcnt  of  Doconibcr  23,  1884,  that  patent  be- 
ing regarded  as  "the  best  example  of  the  sec- 
ond brainch  of  the  prior  art,"  field  machines 
which  constructed  the  fence  in  situ. 

The  statement  is  given  in  full,  with  eleven 
pages  of  <lra wings,  in  the  report  of  the  case, 
47  C.  C.  A.  538,  108  Fed.  632. 

The  Kitselman  and  Pope  patents  described 
portable  machines.  The  Davisson  and  Con- 
nor patents  described  stationary  machines. 
The  Kitselman  and  Pope  patents  were  in- 
tended to  be  operated  by  hand.  And  the 
Dansson  and  Connor  patents  were  in- 
tended to  be  operated  by  power.  But  the 
essentials  of  the  mechanism  were  not  de- 
pendent upon  the  circumstance  of  their  being 
embodied  in  either  a  stationary  or  a  portable 
machine,  or  in  a  power  or  a  hand  machine. 
Complainants*  leading  expert  testified  that 
"the  essentials  of  the  invention  described  in 
the  several  claims  here  in  suit  are  not  de- 
pendent on  their  use  in  a  stationarv  or  port- 
able machine,  or  in  a  power  or  nand  ma- 
chine, or  upon  their  capacity  to  weave  a  fab- 
ric in  which  slats  may  or  may  not  be  used, 
or  upon  their  capacity  to  weave  a  fabric  of 
any  special  size  of  mesh." 

In  the  specification  of  the  Kitselman  pat- 
ent the  inventor  said:  "The  primary  ob- 
ject I  have  in  view  in  my  invention  is  to  pro- 
vide a  simple  and  easily  operated  machine  of 
09Jg 


the  class  named  wluch  can  be  adapted  for 
use  in  the  open  field  or  other  place  for  ths 
construction  of  fences,  as  well  as  a  station- 
ai^  or  fixed  machine  for  the  manufacture  of 
wire  fabric."  And  also:  "I  may  either 
construct  a  portable  machine  as  shown  in 
the  accompanying  drawings,  to  work  in  the 
open  field  or  other  place,  or  dispose  the  parts 
in  a  horizontal  instead  of  a  vertical  position, 
and  mount  the  same  on  suitable  oearings 
and  legs  to  provide  a  stationary  machine  for 
indoor  use." 

The  Middaugh  and  Wilcox  patent  of  De- 
cember 23,  1884,  was  a  patent  for  a  "port- 
able fence  machine,"  described  in  the  claims 
as  "a  portable  machine  for  constructing 
wire-and-pickct  fences,"  and  "a  portable 
fencing  machine."  Longitudinal  pairs  of 
wires  were  intertwisted  with  vertical  slata 
inserted  between  the  twists,  the  wires  pass- 
ing through  tubes  or  spindles  in  the  framtt 
of  the  machine,  which  moved  along  the 
wires  as  the  fence  was  formed. 

*In  the  Kitselman  specifications  and  draw-f|. 
ings,  plans  of  picket  and  slat  fencing  and  of 
the  common  form  of  wood  fence  held  togeth- 
er by  wires,  as  made  by  that  machine,  were 
shown.  The  Middaugh  and  Wilcox  machine 
made  wire-and-picket  fence.  The  Kitsel- 
man machine  made  diamond  mesh,  and 
wire -and- picket,  fence.  But  the  diamond 
mesh  fabric  was  old,  as  shown,  not  only  in 
the  Davisson  patejit,  but  in  many  othen 
antedating  those  in  suit,  as,  for  inatanee, 
that  of  Nesmith  of  April  4,  1854. 

llie  diamond  mesh  fabric  had  been  woyen 
while  the  ma<'hine  was  in  a  standing  posi- 
tion. The  Middaugh  and  Wilcox  patent 
made  wire-and-picket  fence  in  the  field. 
Kitselman  converted  the  stationary  into  a 
portable  machine  by  setting  it  on  end  and 
mounting  it  on  a  truck;  and  he  converted 
the  f)ortable  machine,  as  he  himself  says, 
by  dispoK^ing  the  parts  "in  a  horizontal  in- 
stead of  a  vertical  position,"  and  mounting 
"the  same  on  suitable  bearings  to  provide  a 
stationary  machine  for  indoor  use."  Thm 
mechanism  and  operation  were  the  same. 
Whatever  its  merits,  it  was  not  in  itself 
primary  invention  to  mount  a  machine  for 
making  diamond  mesh  fencing  on  a  truck, 
and  use  it  in  the  field,  as  the  old  machine 
had  been  used  to  make  wire-and-pidoet 
fences.  Tlie  getting  up  and  walking  was 
not  new,  though  the  machine  may  have  gone 
at  a  better  gait  and  made  a  better  fence. 

When  Kitselman  made  his  original  appU* 
cation,  his  nineteenth  claim  read:  '^In  a 
wire-fabric  machine,  the  combination  of  a 
track,  a  carrying  frame  geared  to  the  track 
and  having  the  twisting  devices  and  the 
reels,  and  pawl  and  ratchet  mechanism  for 
feeding  the  frame  and  its  devices,  substan- 
tially as  described,  for  the  purpose  set 
forth."  This  claim  was  rejected  by  the 
Patent  Office  on  reference  to  the  Fultz  pat- 
ent of  May  13,  1884,  and  the  Watson  patent 
of  July  21,  1885. 

Fultz's  was  a  patent  for  "an  upright 
chine  for  making  or  weaving  fence  com^ 
of  M'irc  and  pickets,  and  may  be  used,  mor^ 
ably,  along  the  line  where  the  fence  is  to  bs 
made,  or  stationary." 
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Watson's  was  a  patent  for  a  wire-fence 
machine,  the  invention  relating  "to^  that 
class  of  fence  machines  in  which  the  pickets 
and  wires  are  hound  together  and  the  fence 
put  up  in  one  operation." 
S.4j  *Kitselman  acquiesced  in  the  rejection  and 
withdrew  his  nineteenth  original  claim,  and 
cannot  now  reasonably  claim  a  construction 
which  would  protect  his  machine  as  a  pio- 
neer field  maonine. 

The  first,  second,  eleventh,  and  fifteenth 
daims  of  the  Kitselman  patent  were  held  bv 
the  circuit  court  of  appeals  to  be  infringed. 
We  repeat  these  claims  as  follows: 

"1.  In  a  wire-fabric  machine,  a  series  of 
sectional  twisters,  each  of  which  comprises 
a  central  section  for  carrying  a  warp  wire, 
and  ha\inff  rotary  movement  imparted 
thereto,  and  the  shifting  sections  for  carry- 
ing the  weft  wire,  and  receiving  rotary  mo- 
tion from  the  central  section  to  form  the 
^wist,  substantially  as  and  for  the  purpose 
Iherein  defwribed. 

"2.  In  a  wire-fttbvic  machine,  the  combi- 
nation of  a  series  of  Hcctional  twisters 
gesLred  together  for  simultaneous  rotation, 
and  each  comprising  a  central  portion  mov- 
able only  on  its  axis  and  side  portions  capa- 
l>le  of  a  compound  movement, — that  of  rota- 
'tion  on  their  axes, — and  of  a  shifting  longi- 
'(udinal  movement,  substantially  as  de- 
scribed, for  the  purpose  set  forth." 

"11.  In  a  wire-fabric  machine,  a  series  of 
twisters  connected  for  simultaneous  opera- 
tion and  each  consisting  of  a  central  s(>ction 
jind  the  side  section,  in  combination  with 
the  spools  carried  by  the  side  sections,  the 
central  section  of  each  twister  being  pro- 
Tided  with  a  longitudinal  opening  for  the 
passage  therethrough  of  the  wurp  wire,  sub- 
stantially as  described." 

"15.  In  a  wire-fabric  machine,  the  com- 
bination of  a  series  of  rotary  twisters 
geared  directly  together  for  simultaneous 
operation,  each  twister  having  a  central  sec- 
tion capable  of  rotary  movement  only,  and 
two  siae  sections  which  are  capable  of  a 
shifting  movement  independently  of  the  cen- 
tral section  in  opposite  directions  simulta* 
neously,  whereby  the  said  shifting  sections 
of  one  twister  are  adjusted  to  register  with 
the  central  sections  of  twisters  on  opposite 
sides  of  the  same,  substantially  as  de- 
scribed, for  the  purpose  set  forth." 

It  is  obvious,  as  said  by  complainants'  ex- 
pert, "that  the  terms  'sectional  twisters,' 
'twisters/  and  'rotary  twisters,'  used  in  the 
several  claims  under  consideration,  refer  to 
the  same  three-part  twister  devices." 
^  *In  Kitselman's  original  application,  the 
first  claim  called  for  "a  series  of  sectional 
twisters  eeared  directly  together;"  the  sec- 
ond, for  a  series  of  sectional  twisters  capa- 
ble of  sliding  movement  with  relation  to 
each  other  and  geared  for  simultaneous  ro- 
tation;" the  third,  for  "the  series  of  sec- 
tional twisters  comprising  the  central  hub 
section  and  the  two  side  sections  disposed 
on  opposite  sides  of  the  central  section,  the 
hub  section  being  stationary,  while  the  side 
sections  are  capable  of  shifting  movement;" 
the  fourth,  for  "the  series  of  sectional  twist- 
ers, each  of  which  comprises  a  longitudinal- 
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ly  immovable  section  and  two  sections 
which  have  longitudinal  movement;"  the 
fifth,  for  "the  series  of  sectional  twisters, 
each  of  which  compiisc^s  the  central  portion 
carr^'ing  the  warp-wires  and  the  snifting 
side  sections  which  cany  the  weft-wires." 

The  first  and  second  claims  were  rejected, 
and  thereupon  erased,  and  others  substitut- 
ed, which  were  likewise  rejected  (the  Ne- 
smith  patent  of  1854  being  cited),  were 
withdrawn,  and  the  numbers  of  original 
claims  3,  4,  and  5  were  chanced  to  1,  2,  and 
3.  The  latter  were  then  rejected  on  refer- 
ence to  the  Smith  British  printed  publica- 
tion of  1870,  withdrawn,  and  claim  1  as  it 
now  stands  submitted.  That  publication, 
which  was  a  provisional  specification,  de- 
seril>ed  a  two-part  twister,  and  added: 
"Or  I  divide  the  twisting  wheels  into  three 
parts,  my  extra  wire  passing  through  the 
central  division,  and  the  two  side  s^ments 
travel  to  and  fro  to  form  the  twist,  leaving 
the  central  division  in  position  with  my 
supplementary  wire  therein  maintained." 

The  two  substituted  claims  above  men- 
tioned as  reje<'ted  on  reference  to  Nesmith, 
and  withdrawn,  read  as  follows: 

"1.  In  a  wire-fabric  machine,  a  series  of 
rotary  twisters  geared  directly  together  for 
simultaneous  rotation,  and  each  having  two 
sections  which  are  capable  of  a  sliding 
movement,  substantially  as  described,  for 
the  purpose  set  forth. 

"2.  In  a  wire-fabric  machine,  the  combi- 
nation of  a  series  of  rotary  twisters  geared 
directly  together,  substantially  as  described, 
for  the  purpose  set  forth." 

The  Nesmith  patent  described  a  machine 
comprising  two  sc>parate  but  simultaneously 
operating  parts,  termed  in  the  'patent  the  [16] 
"feeder"  and  the  "twister."  It  was  a  loom 
machine,  so  called,  and  adapted  to  produce 
the  wire  netting  and  wrap  it  about  suitable 
rolls.  The  feeder  was  a  complete  device  for 
supporting  the  warp  wires,  and  supporting, 
rotating,  and  shifting  the  woof  wires,  pro- 
vided with  a  take-up  roll  mounted  on  the 
front  end  of  the  "twister."  It  comprised  a 
rectangular  frame,  together  with  operating 
mechanism  supported  thereon.  At  the 
front  and  rear  were  five  gears  in  successive 
engagement,  and  means  were  provided  for 
simultaneously  rotating  both  series. 

The  specification  stated  that  the  border 
wires  of  the  netting  were  placed  on  reels 
supported  on  the  frame  of  the  machine,  and 
these  passed  through  holes  drilled  in  the 
center  of  the  outside  gears;  and  also  showed 
that  the  gears,  other  than  the  outermost 
ones,  were  perforated  for  the  passage  of 
wires  in  case  it  was  desired  to  make  a  nar- 
rower fabric.  Each  of  the  outside  gears 
was  formed  with  two  opposite  radial  slots, 
extending  inward  from  the  margin  sufii- 
cient  to  form  recesses  which  received  the 
ends  of  spool -carrying  frames,  each  carry- 
ing a  woof- wire  spool,  the  front  end  of  each 
frame  Ixung  seated  in  the  marginal  slot  of 
one  of  the  gears,  and  the  rear  end  in  the 
corresponding  slot  of  the  corresponding 
gear.  When  all  the  gears  on  their  spindles 
or  hubs  were  so  adjusted  as  to  bring  the 
slots    into    the   same    horizontal     line    anv 
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spool  carrier  might  be  transferred  from  its  was  ncccssurily  bulky  and  impracticable  for 

fnipporting  ^ars  to  the  gears  next  adjacent  field    use.    The    Kitsclman    spindles     were 

to  those  which  supported  its  front  and  rear  horizontally  placed;  had  no  ^longitudinal  or[l 

ends.    When  the  spool  carriers  of  the  ma-  lateral  movement;   and  were  confined  per- 

chine  were  arrang:ed  in  pairs  on  the  alter-  mancntly  to  the  plane  of  their  rotation.    Ib 

nate  gears  the  rotation  of  all  the  gears  ro-  the  Davisson  machine,  as  in  the  ELitselman, 

tated  each  pair  of  spool  carriers  about  a  the  spindle,  with  its  reels,  acts  as  the  twists 

common  axis,  and  when  the  two  spool  car-  ing  agent,  the  sjpindle  forming  the  rotator; 

Hers  on  one  pair  of  gears  were  shifted  in  but  in  the  Davisson  machine  the  apindley 

opposite    directions   to    the    two    pairs     of  where  the  warp  wire  emerc;cs  from  its  hoi- 

gears  on  the  op]>osite  sides  of  the  pair  pre-  low  center,  stands  well  back  from  the  zee]% 

yiously  forming  the  support  of  the  spool  thus  allowing  the  warp  wire  to  go  unsup- 

carriers  a  rematin^  of  the  spool  carriers  ported  to  the  plane  of  operation;  while  ui 

was  effected,  and  the  next  rotation  of  the  the  Kitselman  machine  the  spindle  extends 

gears  rotated   each   newly   formed   pair  of  clear  forward  to  the  twistine  zone,  to  whidi 

spool  carriers  about  a  common  axis  coinci-  it  carries,  through  its  hollow  center,  the 

dent  with  the  axis  of  the  supporting  sears,  warp    wire    fully    supported    against    side 

As  a  means  of  transferring  the  spool  car-  pulls.     In  the  Davisson  machine  the  ^od 

riers,  the  machine  was  provided  with  "ship-  carriers  arc   transferred   to  their   adjacent 

pers/'  together  with  means  for  sliding  them  spindles  by  means  of  an  apparatus  previous- 

vertically,    one    of    the    ''sIiippcrH"    being  ly  described  as  involving  a  longitudinal  and 

[17]adapted  to  transfer  •the  spool  carriers  in  one  tVansverse    motion.     Kitselman    effects    the 

direction   and  the  other   b<»ing  adapted   to  transfer   of  his  spool   carriers  by   shifting 

transfer  them   in  an  opposite  direction  or  the  one   to  the  spindle  above  the   spindle 

back  to  their  {)osition.     Each  of  the  ship-  with   which  it  has   iust  operated,  and  the 

pors  consisted  in  a  series  of  wedges  sup-  other  to  the  spindle  below;  this  shifting  be- 

ported  in  a  suitable  frame  and  having  in-  ing  brought  about  by  a  longitudinal  motion 

dined  faces  adapted  to  impinge  upon  the  only,  thus  eliminating  the   necessity   of  a 

side  faces  of  the  end  portion  of  the  spool-  transver-^n;  motion. 

carrying  frames,  the  corresponding  faces  of  .   "I"  ^\^.  I^avisson  invention  a  simple  gear 

the  wedges  being  oppositely  inclined  in  or-  >»  ^^  behind  each  spindle,  but  none  of  these 

der  to  impart  to  ttiem  the  reverse  move-  6^*'?  ^"^.e«  «*^^  "ife^  ^^J^  "^^^  ^^ 
j^Qj^l  spool  carriers  are  shifted  to  adjacent  spin- 
There  were  in  effect  five  rotatinir  eonters  ^*®®  *"^  cross-heads  at  each  successive 
n«nh  iirin  fT«  frW  Irila  t^f if  f ifi^^r '  ^wist,  they  are  rcvolvcd  about  a  practically 
each  gear  in  the  front  series  with  the  cor-  „^^^,  ^^^^J  Kitselman  provided  each  twist- 
responding  gear  m  the  rear  series  actmg  as  ^^  ^^  -^  ^^^^1  section  with  a  spur  gear  of 
a  single  rotating  part  or  center.  The  num-  ^uffieient  diameter  to  engage  the  gTars  of 
ber  of  spool  carriers  was  one  less  than  the  the  adjacent  twisters,  and  by  this  means 
number  of  centers  in  use,  the  number  of  ro-  imparted  a  simultaneous  motion  to  the 
tating  centers  being  five  and  the  number  of  vijiole  series  of  twisters.  The  gear  arrange- 
spool  carriers  being  four.  In  the  rotation  ment  of  the  Davisson  machine  tends  to 
of  the  centers  the  two  outermost  centers  twist  the  opposing  carriers  out  of  aligo- 
would  each  support  a  single  spool  carrier,  ment,  subjects  the  central  wire  to  certaia 
and  the  central  rotating  center  would  sup-  deflection,  and  pulls  the  woof  wires  some- 
port  two  spool  carriers.  The  rotation  of  what  from  their  intended  direction.  In  the 
the  gears  when  the  spools  had  the  first  ar-  Kitselman  machine  the  pull,  incident  to 
rangement  would  wrap  the  outer  woof  wires  the  twisting  operation,  is  constantly  equal- 
about  the  marginal  warp  wires  and  inter-  ized,  the  central  portions  of  the  twisters 
twist  the  other  two  warp  wires  at  the  cen-  offsetting  each  other  in  the  plane  in  which 
ter  of  the  machine;  and  the  rotation  of  the  the  strain  comes. 

gears   after   the    spool    carriers   had    been        "These  distinctions  are,  to  a  certain  CK- 
shifted  to  the  second  and  fourth  rotating  ^'J^',  8U»>sidiary,   but   nevertheless    import- 
centers    intertwisted    the    first   and    second  ""J*  *ia  jt  *     a-x,    n  ^     a.  ^%» 
wires  in  front  of  the  second  center  and  the  «  ^°  "71  °^  ^''?*  If 'f*  Z  *''*'  ^**"*  ^' 

third    and    fourth   wires    in    front   of   the  ^J^'^^lV^^tt^l   ^t^H' ^  T^'l^Jli 

...         .         r-,,  ....         -  ...  ^jara    the    Kitselman    patent   as   a    pioneer 

fourth  center     The  repetition  of  this  oper-  7  ^^^^^t,  but  think  its  claims  must  be  limit- [1 

ation  formed  the  fabric.  ^  ed  in  their  scope  to  the  actual  combination 

The  circmt  court  of  appeals  pointed  out  ^j  essential  parts  as  shown,  and  cannot  be 

that  in  the  Davisson  patent  the  supplemen-  construed  to  cover  other  combinations  of  de- 

tal   mechanism   of  Nesmith   was  dispensed  ments  of  different  construction  and  arraqge- 

with,  and  that  the  diamond  mesh  was  made  ment. 

by  a   shifting  of   the    reels   instead   of   the        Passing,  then,  to  the  question  of  infringe- 

wires.  ni<>nt,  we  avail  ourselves  of  the  deecriptMO 

In  respect  of  the  diffeivnces  between  Da-  of  the  Kitst^lnian  patent  by  defendants'  es* 

visson  and  Kitselman,  t|ie  court  stated :  pert  as  sufUcieiitly  comprehensive  to  mishis 

"The   spindles   of   the   Davisson   machiiio  us  to  indicate  our  views  on  that  questiott. 

were   arranj^d   vei-tically,   had,   with    refer-  \\v  yays: 

eiice  to  the  Davisson  inaeliiiie,  a  longitiKli-        *'ThV    Kitselman    machine    has    a    tnam 

nal  iiioveincnt,  and  were  alternately  foreo\l  made  up  of  three  vertical  rigidly  conneelsd 

forward  and  withdrawn  from  the  plane  of  memlRTs  forminjr  respectively  the  front  tad 

operation  by  means  of  a  shifting  device  that  rear  walls  of  the  frame  and  an  intermediat» 
M^  189  v.  B, 
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wall  somewhat  nearer  to  the  rear  member 
than  to  the  front.    The  front  and  interme- 
diate members  of  the  frame  may  each  be 
made  of  two  parallel  bars,  or  may  be  each 
a  single  bar  having  a  veitical  slotted  cen- 
ter;  and  the  rear  member  may  be  either 
open  or  solid,  as  may  be  desired.     .    .     . 
A  series  of  rotatable  horizontal  hollow  spin- 
dles are  mounted  in  suitable  bearings  in  the 
rear     and    intermediate    members    of    the 
frame,  and  are  pro\ided  with  gears  in  suc- 
cessive engagement   with   each  other,  each 
gear  being  rigidly  fastened  on  its  spindle, 
80  that  the  rotation  of  the  gear  must  rotate 
the  spindle.    One  of  the  gears  of  the  series 
is  provided  with  a  bevel  ^ar  rigidly  fas- 
tened to  it,  and  this  gear  is  in  engagement 
with  a  beveled  pinion  mounted  on  a  crank 
ohaft,  the  crank  shaft  in  turn  being  provid- 
ed with  a  suitable  crank  and  handle  for  its 
rotation  and  for  the  consequent  rotation  of 
all  the  gears  of  the  series. 

*'Kach  of  the  rotatable  spindles  is  formed 
\^'ith  a  flat  forward  extension  in  the  form 
of  a  skeleton  frame  made  up  of  two  trans- 
x-erse  members  and  two  longitudinal  mem- 
l:>er9,   the  whole  being  formed   in  a  single 
T^iece    and   beins  of  such   length   that   the 
transverse  members  of  each   flat  extension 
lie  respectively,  one  just  in  rear  of  the  front 
^member  of  the  frame,  and  the  other  just  in 
^ront   of   the   intermediate   member   of   the 
^rame.     These     forward    extensions,    which 
s^re  supported  by  and  rotate  with  the  shafts, 
>iave  their  respective  axes  coincident  with 
*t:.he  axes  of  the  hollow  shafts;  and  the  two 
•transverse  members  of  each  of  the  forward 
extensions  are  centrally  bored,  in  line  with 
-t-he  bore  of  the  corresponding  shaft,  so  that 
3  warp  wires  may  pass  in  ^horizontal  lines 
'through  the  rotatable  shafts  and  their  for- 
Nvard  extensions.    The  machine  is  provided 
^^rith  a  series  of  spool  carriers,  each  of  which 
Ynay  carry  a  woof-wire  spool;  and  each  of 
"Chese  spool  carriers  is  a  single-piece  casting 
of  the  same  length  as  the  forward  extension 
on  each  of  the  shafts.     Each  such  casting 
oonsiHts    of    a    flat    longitudinal    member 
^Adapted  to  lie  side  by  side  with  the  flat 
longitudinal  bars  of  any  one  of  the  forward 
extensions   of    the    rotatable   spindles,    and 
^wo  segmental  heads  or  ends  each  adapted 
-to  lie  with  its  flat  side  against  the  corre- 
sponding transverse  member  of  any  one  of 
-tne  forward  extensions  of  the  rotating  spin- 
dle.    The  segmental  heads  of  the  spool-car- 
rier castings  are  of   such  dimensions  that 
when  two  of  the  castings  are  placed  on  oppo- 
8ite  8ido?«  of  any  one  of  the  forward  exten- 
sions of  the  rotatable  spindles,  the  two  seg- 
ments and  the  intornicdiate  transverse  mem- 
ber of  the  spindle  extension  between  them 
form  a  complete  circle  at  either  end  of  the 
compound  three- part  structure  made  up  of 
the   spindle   extension   and   the  two   spool- 
carrier  cjisiin^.     Eau-li  of  the  sfiool -carrier 
<*nstin.ir>*  in  a<laf)t<'il  to  receive  «nd  support 
a  \v«>of  wire:   and  it  in  evident  that  if  two 
of  tin*  caMtiii;;s.  with  tlirir  spools,  be  held  at 
any  time  in  HxkI  coniici-tion  with  one  of  the 
spindle  extensions  Ix'tw***  n  them,  the  rota- 
tion of  the  spindle  and  its  extension  must 
rotate  the  spool-carrier  castings  and  their 
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spools.  The  segments  at  the  ends  of  eaeh 
spool-carrier  casting  are  similar;  but  only 
one  of  them  ia  perforated  for  the  passage  <h 
the  woof  wire  from  the  spool ;  ana  this  seg- 
ment  is,  in  use,  made  the  front  end  of  tne 
spool  carrier.  It  is  clear  that  the  rotation 
of  any  given  spindle  and  its  extension,  with 
two  spool  carriers  lying  on  opposite  sides 
of  the  extension  and  in  connection  there- 
with, must  intertwist  the  woof  wires  from 
tiie  two  spools,  at  a  point  in  front  of  the 
front  end  of  the  spindle  extension;  and  it 
is  further  evident  that  if  the  machine  is  to 
make  the  diamond-mesh  fabric,  means  must 
be  provided  for  shifting  the  spool  carriers 
to  and  fro  between  the  adjacent  spindle  ex- 
tensions or  rotating  centers  which  effect  the 
rotation  of  the  spool  carriers. 

"For  the  purpose  of  holding  the  spool-car- 
rier frames  temporarily  in  registration  or 
engagement  with  the  rotating  spindle  *eK-[21] 
tensions,  and  for  the  further  purpose  of  shift- 
ing the  spool  carriers,  in  order  to  remate 
the  woof  wires,  the  machine  is  provided 
with  two  vertically  reciprocating  guides  or 
shifters,  one  on  either  side  of  the  vertical 
plane  of  the  axes  of  the  spindles  and  their 
extensions.  Each  of  these  guides  is  made 
up  of  two  rigidly  connected  vertical  burs, 
one  just  in  rear  of  the  front  member  of  the 
frame,  and  the  other  just  in  front  of  the 
intermediate  member  of  the  frame,  each  of 
the  bars  being  provided  with  a  series  of 
castings,  extending  inward  toward  the  cen- 
tral plane  of  the  machine,  and  each  termi- 
nating at  its  inner  end  in  a  re-entrant  seg- 
mental curve  adapted  to  conform  to  the  seg- 
mental margin  of  any  one  of  the  heads  of 
the  carrier  frames  or  castings.  These  cast- 
ings lie  in  the  planes  of  the  segmental 
heads  of  the  earner  frame;  and  when  the 
two  guides  or  shifters  on  opposite  sides  of 
the  machine  are  so  adjusted  that  their  <»Mt- 
ings  are  directly  opposite  each  other,  the 
cur^'ed  edges  of  any  two  opposite  castings 
are  arcs  of  a  common  circle,  and  will  practi- 
cally inclose  and  hold  in  working  relation, 
as  a  complete  circle,  the  two  segmental  car- 
rier frame  heads  lying  between  them,  to- 
gether with  their  interposed  transverse 
member  of  the  spindle  extension.  The  con- 
sequence is  that  the  carrier  frames  may  be 
arranged  in  pairs  on  the  alternate  spindle 
extensions  of  the  machine,  and  held  in  place 
by  the  curved  edges  of  the  castings  on  tiie 
guides  or  shifters,  the  two  curved  edges  of 
any  opposite  pair  of  such  castings  forming  a 
circular  guide  adapted  to  hold  the  three  parts 
of  the  corresponding  circle  of  the  twister  in 
proper  relation  to  each  other  while  they  are 
rotated;  and  when  the  parts  are  thus  ar- 
ranged, the  rotation  of  the  spindle  must 
evidently  effect  the  rotation  of  the  three- 
part  twisters  with  their  spools,  and  thereby 
intertwist  the  wires  from  the  two  spools 
<!arried  by  each  spindle  extension.  Further- 
more, the  guides  on  the  two  opposite  sides 
of  the  machine  are  connected  by  a  walking- 
beam  at  the  U)>f)cr  end  of  the  frame,  so  that 
as  one  of  them  moves  upward,  the  other 
must  move  downward  to  an  equal  extent; 
and  a  lever  is  provided  for  effecting  this 
opposite   reciprocation   of   the    two   guides 
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or  shifters.  Before  each  such  movement 
of  the  guides  or  shifters,  the  twisters 
are  all  rotated  into  such  positions 
[22]  that  their  flat  central  members  *(  the  for- 
ward extensions  of  the  spindles)  are  in  the 
central  vertical  plane  of  the  machine,  the 

Slane  faces  of  the  spool-carrier  castinss  be- 
ic  likewise,  of  course,  in  vertical  planes. 
When  the  parts  are  in  this  relation,  uie  op- 
posite vertical  movement  of  the  two  guides 
or  shifters  must  evidently  carry  the  spool 
carriers  at  one  side  of  the  center  of  the  ma- 
chine downward,  and  those  at  the  opposite 
side  upward;  and  the  shifters  are  given 
suificient  movement  to  transfer  each  spool 
carrier  from  one  spindle  to  the  one  next 
above  or  below  it.  It  will  be  understood 
that  in  the  use  of  this  machine,  as  in  that 
of  any  of  the  others  under  consideration, 
only  the  alternate  spindles  are  provided 
with  spools  during  any  given  rotation  of 
the  parts,  the  intermediate  spindles  being 
empl^.  By  means  of  the  operation  of  the 
guides  or  sh  if  tors  just  described,  the  spool 
carriers,  in  the  intervals  between  the  pe- 
riods of  rotation,  are  transferred  each  time 
from  the  full  spindles  to  the  empty  ones, 
and  this  transfer,  as  in  all  other  machines, 
remates  the  wires  and  effects  the  formation 
of  the  diamond  mesli." 

Defendants*  machine  as  described  in  the 
Whitney  patent  of  December  24,  1896,  con- 
sisted of  a  vertical  upright  bar  or  support; 
a  series  of  horizontal  tubes  set  rigidly 
therein;  a  series  of  intermeshing  gears 
mounted  and  rotating  on  the  tubes,  and  pro- 
>dded  with  two  projecting  studs  at  the  op- 

{>osite  sides  of  their  centers ;  a  set  of  platen 
ooscly  journaled  on  the  tubes,  and  connect- 
ed to  and  rotating  with  the  intermeslnng 
gears,  and  provided  with  two  projecting 
spring  pins  at  opposite  sides  of  their  cen- 
ters, a  small  distance  from  the  forward  pro- 
jecting rtuds  on  the  gears;  a  set  of  spool 
carriers,  each  mounted  on  a  plate  having  in- 
clined notches  at  the  diagonal  corners  on 
one  side,  and  inclined  grooves  at  the  oppo- 
site diagonal  corners  on  the  other  side,  so 
that  when  one  side  of  the  plate  is  inserted 
between  a  gear  and  its  plate  one  of  the 
atuds  may  pass  along  a  groove  on  one  side, 
and  a  spring  pin  or  stud  pass  into  and 
oatch  stfainn  the  notch  on  the  opposite 
side,  and  thus  retain  and  support  the  spool 
carrier,  as  long  as  the  parts  are  rotatea  in 
the  same  direction;  spools  for  the  woof 
wires  mounted  in  the  spool  carriers,  and 
means  for  imparting  rotation  to  the  inter- 
iiipsbinjr  pears.  To  transfer  the  spool  car- 
[23]ricr8  the  parts  axe  rotated  until  the  *cai'- 
ri(T8  are  between  the  stationary  spindles, 
when  the  direction  of  rotation  is  reversed. 
This  causes  a  pin  and  stud  on  the  adjacent 
ffear  to  enter  the  empty  or  imoccupied  groove 
m  the  carrier  plate,  and  to  lift  it  out  of  con- 
nection with  the  gear  plate  with  which  it 
bad  been  rotating,  and  to  carry  it  around 
in  its  new  relation  as  long  as  rotation  is 
continued  in  that  direction.  To  shift  it 
again  to  bring  it  into  relation  with  another 
gear  and  plate,  the  direction  of  rotation  is 
again  reversed. 
Considering  the  complainants  and  Whitney 
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as  alike  having  improved  on  the  prior  art» 
the  question  is  whether  the  specific  improve- 
ments of  the  one  actionably  invaded  tne  do- 
main of  the  other.  The  presumption  from 
the  grant  of  the  letters  patent  is  that  there 
was  a  substantial  difference  between  the  in- 
ventions. 

The  circuit  court  found  these  differenoae 
between  the  two  machines:  That  in  the 
Kitselman  machine  the  spool  carriers  were 
shifted  from  one  section  to  another  by  hid- 
ing them  in  a  straight  path;  that  all  the 
spool  carriers  at  one  side  of  the  spindles 
were  attached  together  and  moved  from  one 
section  to  another  by  means  of  a  common 
bar;  that  the  spindles  were  fastened  to  the 
pinions  and  rotated  with  them;  that  the 
spool  carriers  were  shifted  from  one  section 
to  another  by  a  hand  lever  provided  for 
that  purpose;  that  the  spool  carriers  were 
required  to  be  supported  at  both  ends;  that 
the  spool  carriers  could  readily  be  taken 
out,  turned  end  for  end,  and  reinstated  in 
place  again;  that  the  hollow  spindle  oould 
not  be  made  stationary  without  destroyinc 
the  capacity  to  operate;  that  the  eegmentiu 
ends  of  the  side  sections  of  the  twisters 
made,  with  the  lateral  end  pieces  of  the  cen- 
tral sections,  wheels  at  both  ends  of  the 
twisters,  resting  in  supports,  permitti^g 
their  rotation;  and  that  the  spool  carriers 
could  not  be  transferred  except  when  tiie 
parts  had  been  brought  to  a  position  of  rest 
and  the  pinions  were  stationary. 

That,  on  the  other  hand,  in  defendants' 
nmohine,  the  spool  carriers  rotated  through 
a  curvilinear  path;  that  thc^  spool  carriers 
were  each  separate  from,  and  moved  inde- 
pendently of,  the  others;  that  the  spindlM 
were  fastened  to  the  frame  and  had  tne  pin- 
ions loosely  mounted  on  them,  and  not  ro- 
tating with  the  spindles;  that  the  spool  car- 
riers were  shifted  without  any  *lever  by  re-[S# 
versing  the  direction  of  the  rotation  of  the 
crank;  that  they  were  only  required  to  be 
supported  at  one  end,  and  could  not  be  tak- 
en out,  turned  end  for  end,  and  reinserted; 
that  the  spool  carriers  could  be  made  ro- 
tative instead  of  stationary;  that  the  ends 
of  the  central  spindles  and  the  spool  car- 
riers formed  no  wheels,  and  were  received  is 
no  bearings;  and  that  the  spool  carriers 
could  only  be  transferred  when  they  were 
rotated.  Finally,  that  the  spool  carriers  in 
the  two  machines  were  so  different  and 
mounted  and  operated  in  such  different 
ways  that  they  could  not  be  interchanged 
or  transferred  from  one  to  the  other  with- 
out reorganization. 

We  perceive  no  reason  to  decline  accept- 
ance of  these  findings  of  the  circuit  court, 
and  agree  with  that  court  in  the  conclusion 
that  the  machines  lack  that  identity  of 
means  and  identity  of  operation  which  musti  * 
be  combined  with  identity  of  result  to  eon—— 
stitute  infringement. 

As    we    have   before    stated,   the    circuitt^ 
court  of  appeals  concurred  with  the  circuit 
court  that,  unless  the  patents  sued  on  em^ 
bodied  a  pioneer  invention,  the  defendantair 
machine  was  so  differentiated  from  eitheir 
of  the  others  that  the  charge  of  infringe- 
ment could  not  be  maintained.    The  dreait 
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court  held  all  complainants' .  patents  to  be 
only  improvements  on  the  prior  art,  and 
diamisaed  the  bill  on  the  ground  of  non- 
infringement. 

The  circuit  court  of  appeals  held  that  the 
Kitaelman  patent  was  entitled  to  be  treated 
as  embodying  primary  invention,  and  to 
such  liberal  construction  as  brought  defend- 
ants' machine  within  it.  The  decree  of  the 
circuit  court  was  therefore  reversed  because, 
in  the  opinion  of  the  circuit  court  of  ap- 
peals, certain  claims  of  the  Kitselman  pat- 
ent were  infringed. 

For  the  reasons  given  in  treating  of  the 
Kitselman  patent  we  think  that  none  of 
eomplainanta'  patents  embodied  primary 
inTention.  and  we  concur  with  both  the 
eirarts  below  that,  this  being  so,  the  differ- 
ences in  means  and  operation  between  de- 
fendants' machine  and  the  others  were  such 
that  there  was  no  infringement. 

It  docs  not  seem  necessary  for  us  to  enu- 
merate these  differences  in  respect  of  the 
other  three  patents.  This  was  well  done  in 
the  circuit  court,  and  the  circuit  court  of 
[Kjappeals  accepted  *the  view  of  that  court  as 
to  the  absence  of  infringement  if  primary 
Invention  did  not  exist.  We  are  content 
'With  that  conclusion. 

Decree  of  the  Circuit  Court  of  Appeals  re- 
'wy^Tfti^  ;  decree  of  the  Circuit  Court'  affirmed, 
aa.nd  mandate  to  that  court  accordingly. 


-AMES  HENNESSY,  Maurice  Hennessy, 
Annand  Castellon,  and  Emanuel  Cas- 
taigne,  Appta., 

V. 

RICHARDSON  DRUG  COMPANY. 

(See  S.  C.  Reporter's  ed.  25-35.) 

'-uriadiction  of  circuit  court — diverse  citi- 
zentthip — citizens  of  foreign  states — suffi- 
ciency of  allegation, 

'omplalnants*  description  of  themselves,  in  a 
bin  In  a  salt  against  a  citizen  of  Nebraska, 
an  '*all  of  Cognac  In  France,  and  citizens  of 
tbfc  Republic  of  France,"  is  sufBcient,  without 
any  averment  of  alienage,  to  bring  the  suit 
within  the  provisions  of  25  Stat,  at  L.  433, 
cliap.  866.  conferring  original  Jurisdiction  up- 
on circuit  conrts  of  the  United  States  of  ail 
suits  in  which  there  is  "a  controversy  be- 
tween citizens  of  a  state  and  foreign  states, 
cltlseDS,  or  subjects.* 


*( 


[No.  203.] 

^^gued    and    euhmitted    March    12,     190S. 
Decided  March  2S,  190$. 

APPEAL  from  the  Circuit  Court  of  the 
United   States  for  the  District  of  Ne- 
^'"Sska  to  review  a  decree  which  dismissed 
^^f  want  of  jurisdiction  a  suit  by  citizens  of 
^'^^  Republic  of  France  against  a  citizen  of 
^e  state  of  Nebraska  to  restrain  the  in- 

NoTB. — As  to  sufficiency  of  averments  of  ciii- 
■••Mhip  to  show  jurisdiction  in  Federal  courts — 
■««  note  to  Shipp  v.  Williams,  10  C.  C.  A.  261. 
189  U.  m.  U.  S.,  Book  47. 


fringement  of  a  trademark.  Reversed  and 
remanded  for  rehearing  on  the  merits. 

The  facts  are  stated  in  the  opinion. 

Mr,  Adolph  L.  Pineolfa  argued  the 
cause,  and,  with  Messrs.  James  L.  HopkinB 
and  Richard  8.  Horton,  Hied  a  brief  for  ap- 
pellants : 

All  persons  born  in  the  allegiance  of  the 
King  are  natural-born  subjects,  and  all  ner- 
sons  bom  in  the  allegiance  of  the  T'nitcd 
States  are  natunvl-born  citizens. 

United  States  v.  Wong  Kim  Ark,  169  U. 
S.  640,  662,  664,  42  L.  cd.  800,  805,  896,  18 
Sup.  Ct.  Rep.  456 ;  United  States  v.  Rhodes, 
1  Abb.  U.  S.  28,  Fed.  Cas.  No.  16,161. 

The  term  "citizen,"  in  our  law,  is  pre- 
cisely analogous  to  the  term  "subject,"  in 
the  common  law;  and  the  change  of  phraae- 
ology  hajs  entirely  resulted  from  the  change 
of  go\-^nmcnt.  The  sovereignty  has  been 
transposed  from  one  man  to  the  collective 
body  of  the  poople,  and  a  subject  of  t^ 
King  is  now  a  citizen  of  the  state. 

United  States  v.  Wong  Kim  Ark,  160  U. 
S.  649,  662,  664,  42  L.  ed.  800,  895,  806,  18 
Sup.  Ot.  Rep.  466;  State  v.  Manuel,  20  N. 
C.  144    (4  Dev.  &  B.  L.  20). 

The  word  "or"  may  be  changed  bo  "and," 
in  interpreting  a  statute,  only  where  the 
word  used  would  lead  to  absurd  results  and 
^x>uld  be  clearly  contrary  to  the  intention 
of  the  I^eglislaturc. 

Endlich  Interpretation  of  Statutes,  S  305. 

ilfr.  Charlea  F.  Tnttle  submitted  the 
cause  for  appellee: 

The  junsdictional  facts  as  to  the  alienage 
of  complainants  and  their  alleged  partner- 
ship are  not  properly  pleaded. 

Stuart  V.  Easton,  156  U.  S.  46,  39  L.  ed. 
341,  15  Sup.  Ct.  Rep.  268. 

Mr.  Chief  Justice  Fuller  delivered  the 
opinion  of  the  court: 

Tliis  was  a  bill  alleging  that  complain- 
ants were  "all  of  Cognac  •in  France,  and [33] 
citizens  of  th^  Republic  of  France,"  and 
that  defendant  was  a  citizen  of  Nebraska, 
and  a  resident  of  the  judicial  district  there- 
of;  that  complainants  owned  and  employed 
a  certain  trademark  for  Hennessy  brandy 
(which  they  produced,  bottled,  and  sold), 
of  a  value  exceeding  $2,000,  which  trade- 
mark had  been  properly  registered  in  the 
Patent  Office  unaer  the  act  of  Congress  of 
March  3.  1881  [21  Stat,  at  L.  502,  chap. 
138,  U.  S.  Comp.  Stat.  1901,  p.  3401];  and 
that  defendant  was  selling  an  imitation 
"Hennessy  brandy,"  using  facsimiles  of 
complainants*  trade  name,  devices,  and  la- 
bels. Injunction,  profits,  and  damages  were 
prayed  for. 

The  case  was  brought  to  issue,  heard  on 
pleading  and  proofs,  and  (iT^missed,  it  be- 
ing held  that  the  court  had  no  jurisdiction, 
because  "complainants'  citizenship  or  alien- 
age is  not  alleged,  as  required;"  and  also 
that  the  case  was  with  defendant  on  the 
merits. 

The  decree  stated,  among  other  things: 
"And  the  court  finds  that  neither  the  bill, 
nor  the  bill  as  amended,  nor  the  evidence, 
shows  the  citizenship  of  complainants,  or 
any  of  them,  so  aa  to  confer  jurisdiction  up- 
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on  this  court.  And  the  court  further  finds 
with  and  for  the  defendants  and  against 
the  complainants  on  the  evidence,  and  that 
the  hill  as  amended  is  without  equity. 
And,  for  both  and  all  the  reasons  hereinbe- 
fore recited/'  the  UU  was  dismissed. 

The  court  then  granted  a  certificate  in 
these  words:  "It  is  certified  that  the  ques- 
tion of  jurisdiction  referred  to  in  the  opin- 
ion was  passed  upon,  but  that  the  case  was 
also  determined  upon  its  merits.  The  ques- 
tion of  jurisdiction  set  forth  in  the  opinion 
filed  herein,  together  with  the  question  of 
the  merits  of  the  case,  is  hereby  certified  to 
the  Supreme  Ck)urt,  all  of  which  are  shown 
by  the  decree  and  the  opinion." 

An  appeal  was  taken  directly  to  this 
court  under  the  first  of  the  classes  of  cases 
enumerated  in  §  5  of  the  judiciary  act  of 
March  3.  1891  (2G  Stat,  at  L.  827,  chap. 
617,  U.  S.  Comp.  Stat.  1901,  p.  64i),  and 
we  are  shut  up  to  the  consideration  of  the 
question  of  jurisdiction  alone.  We  do  not 
understand  that  the  amount  in  controversy 
was  treated  below  as  Iiaving  any  bearing  in 
respect  of  that  question.  The  act  of  March 
3,  1881,  provides  for  jurisdiction  "without 
rogard  to  the  amount  in  controversy,**  and 
[34] the  averment  here  was  that  the  *value  of 
the  trademark  exceeded  $2,000.  The  point, 
however,  was  not  roHcd  on,  and  we  confine 
ourselves  to  the  question  of  jurisdiction  as 
dependent  on  citizensliip. 

By  the  Constitution  the  judicial  power  of 
the  United  States  extends  to  controversies 
between  citizens  of  a  state  "and  foreign 
states,  citizens,  or  subjcctrt.'*  And*  by  stat- 
ute, circuit  courts  of  tlie  United  States 
have  original  cognizuiico  of  all  suits  of  a 
civil  nature,  at  common  law  or  in  equity, 
in  which  there  is  "a  controversy  between 
citizens  of  a  state  and  foreign  states,  citi- 
zens, or  subjects.**  25  Stat,  at  L.  433,  chap. 
866. 

In  Stuart  v.  Kaaton,  156  U.  S.  46,  39  L. 
ed.  341,  15  Sup.  Ct.  Kep.  268,  it  was  held 
that  by  the  description  of  plaintiff  as  "a 
citizen  of  London,  England,**  the  fact  that 
he  was  a  subject  of  tlie  British  Crown  was 
not  made  affirmatively  to  appear  as  re- 
quired; but,  in  the  case  at  bar,  complain- 
ants described  themselves  as  **all  of  Cognac 
in  France,  and  citizens  of  the  Republic  of 
France,"  and  this  was  sufficient. 

No  averment  of  alienage  was  necessary. 
It  is  true  that  by  §  6  of  t\\e  judiciary  act  of 
March  3,  1891,  the  judgments  and  decrees 
of  the  circuit  courts  of  appeals  were  made 
final  in  cases,  among  others,  in  which  the 
jurisdiction  was  dependent  entirely  on  the 
opposite  parties  to  the  suit  or  controversy 
being  citizens  of  diff'crent  states,  or  "aliens 
and  citizens  of  tlie  United  States.**  But 
the  word  "aliens"  an  there  used  embraces 
subjects  or  citizens  of  foreign  countries,  and 
not  merely  persons  resident  in  this  country, 
who  owe  allegiance  to  another.  And  the 
language  of  the  Constitution  and  of  tlie  act 
determining  the  jurisdiction  of  the  circuit 
courts  is  explicit. 

In  Chiaholm  v.  Oeorgia,  2  Dall.  419,  456, 
1  L.  ed.  440,  456,  Mr.  Justice  Wilson  said 
that  under  the  Constitution  of  the  United 


States  "there. are  citizens,  but  no  su 
'Citizen  of  the  United  States.'  'Citii 
another  state.*  ^Citizens  of  different  i 
'A  state  or  citizen  thereof.*  The  ten 
iect'  occurs,  indeed,  once  in  the  instrt 
out  to  mark  the  contrast  strongly,  tl 
thet  'foreign*  is  prefixed.** 

The  supreme  court  of  North  Carol 
Htate  v.  Manuel,  20  N.  C.  (4  Dev.  4 
20,  26    (quoted  in  United  States  T. 
Kim  Ark,  169  U.  S.  649,  42  L.  ed.  f 
Sup.  Ct.  Rep.  456),  said:     "The  ten 
zen,'  as  understood  in  our  law,  is  pi 
analogous  to  the  term  'subject'  in  u 
mon  *law,  and  the  change  of  phrase  li 
tirely  resulted  from  the  change  of  | 
ment.     The   sovereignty    has    been 
f erred  from  one  man  to  the  collectiT 
of  the  people :  and  he  who  before  was 
ject  of  the  King*  is  now  'a  citizen 
state.* " 

In  that  view,  the  people  of  Fran 
properly  described  as  citizens  of  th 
public. 

As  complainants  were  citizens  of 
eign  state,  and  defendant  was  a  citi 
Nebraska,  as  aflirniatively  appeared 
the  pleadings,  no  issue  of  fact  aria 
that  regard,  the  circuit  court  had  ji 
tion. 

Decree  reversed,  and  cause  remanc 
rehearing  on  the  merits. 


James  Hennessy  et  al.,  AppU 

V, 

Walter  Motse  et  oi.  (No.  204 


James  Henxesst  et  al.,  Appts 

V. 

Carkie  ^rAT  ct  al.  (No.  205 
(See   S.   r.    Keporler's  ed.   35.) 

Mr.  C^ief  Justice  Fnller: 

These  cases  must  take  the  snnie  coi 

that  just  decided,  and  the  same  dccrt 

be  entered. 


P.  H.  KIUWAN.  as  United  States  Sii 
Oeneral  for  the  District  of  Min 
and  Thomas  H.  Croswell,  Appts,, 

V. 

SIMON  J.  MURPHY,  George  O.  Ro^ 
Elisha  A.  Flinn,  and  Temple  E.  Di 

(See  S.  r.  lleporter's  ed.  :i5-56.) 

Equi table    ju risdic t ion — irreparable 
— multiplicity  of  suits — interfrrenc 
executive  administration, 

NoTK.  -On  the  scope  of  equiiahlr  fwHt 
-se4»  notes  to  Fuller  v.  Detroit  P.  ft  Iff.  1 
i<\  C\  N.  D.  III.)   1  L.  R.  A.  801;  snd  • 
V.  Locke  (Vt.)    11  L.  R.  A.  207. 

On  thv  jurisdiction  of  equity  where  m 
luH  vj'iAttt  -Roe  notes  to  Meldriim  t.  M 
(Colo.)  11  L.  R.  A.  65;  Delawiire.  L.  A 
Co.  V.  Ceiiti-nl  Stackyards  &  T.  Co.  (N. 
6  L.  U.  A.  855 ;  and  Tjler  t.  Savage,  SI 
U.  S.  83. 
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2.  The  preTenfloo  of  Irreparable  injury  and  of 
a  maUlpllclty  of  suits  cannot  Ijr  invoked  os 
grounds  for  equitfrblc  i*eliof  oRnlnst  a  threat- 
ened surrey,  under  direction  of  the  Land  De- 
partment, of  lands  to  which  complainants  as- 
sert title,  but  which  the  Department  claims 
to  be  unsurveyed  public  lands  of  the  United 
States,  where  such  survey  cnn  be  made  with 
out  material  injury  to  the  soil  or  timber,  and 
th^  persons  directly  Inten^sted  in  such  sur- 
▼ey  are  not  made  parties,  are  not  numerous, 
nnd  assert  separate  and  independent  rights. 
2.  Tlic  courts  cannot  interfere  with  the  execu- 
tive administration  of  the  Land  Department 
t>y  enjoining,  iit  the  instance  of  persons 
c^laimluK  to  lie  the  owners  of  tho  land,  a  sur- 
"vey.  under  the  diiTctlon  of  such  Department. 
«f  certain  lands  lyin;;  between  an  alleged 
meander  line  and  the  actual  waters  of  a  lake, 
"^rhlch  are  claimed  by  ihe  Department  to  be 
unsurveyed  public  lnii«ls  of  tho  United  Statea 

INo.   Dil.] 

A9'0jtnti  Jannnn/  .W,  Frluunn/  J,  W03.     He- 
cidrd  April  G,  tfio,!. 

A    ITKAL  frniji  V.io  I-iiitcd   Sfato^  Circuit 

^^_         (runt  of  Api»eaI-»  for  tlio  Eijjlith  Cir- 

*''■•^   In  rrxicw  a  <l«Mrr<'  wliicli  aninnod  a  de- 

**»'*'<•     f.f   tho   C'lVi'Mil  (nurt  for   tlio  District 

"■       ^litiiK'^ofa    |>i'i  |M'lually   onjoiiiinfj  a   fiiir- 

^**>'.      uiulrr   tlie   dirrclion    of   tlic   Land   De- 

l*-«  1*1  iniMil.  of  ccrlnin  l.nuls  cIjmmwmI  bv  it  to 

[^'      ^i  ii-iurvryo(l   piihlic   lands   of   tlic   United 

•   "  -_»1«-^.     Rt,fiM(d  ninl  roiii:iii(b'«l  to  the  Cir- 

I'\''^     <'ourt.   witli   dirf»tioii<  to  dismiss  the 
i>iH. 

Sic^.  siiTiie  case  below.  18  C.  0.  A.  390.  109 

^^ulciiM'ut  by  Mr.  Cbiof  Ju^t  icr  Fullert 
rfci  .'^'*»!>^>v  i>"^J  <itliers  fil<'d  tlu'ir  liill  of  coin- 
P.  '^ijit  in  tbo  United  States  circuit  court  for 
.  J^  <li^trict  of  Minnesota  agaiurtt  Kirwan,  as 
^  «iitt^l  Stntos  surveyor  pencral  for  that  dis- 
^*'*<-^.   and  Thomas  H.  Croswell,  as  deputy 


I     -  •»n    iA'|iui  tiiu'iiL  lo   oc   unsurveycd   publ 

•^•»Us  of  tlie  L'nito<l  States. 

I     ^»>inplainants  allefr<*d  that  they  owned  lots 

^"  ^»  and  .T  of  section  2  :  lots  1  and  2  of  si'ction 

'    '   lots  1  and  8  and  parts  of  lots  G  and  7  of 

v^^Hon  4;  and  certain  tlescribed  parts  of  sec- 

J^^Ms  0.  10,  and   11,  in  townslii])  57  north, 

Htigj,  j7  xNTst,  4th  principal  meridian,  Min- 

'^^sota,  ilerivinp^  title  thereto  throufjh  mesne 

*^ii\u.yaiices   and   patents   from   the   jrovern- 

5^^nt;  that  the  land  was  -surveyed  by  lienry 

^*  Howe  in  .Inne.  1870, and  records  of  the  siir 

^J^  and  field  notes  were  approved  by  the  sur- 

l^^yor  general   August   7.   1S7<J,   and   a   plat 

nerpfiom  was  by  liini  duly  made  and  snb- 

iT^itti-d  to  the  Comini-^sioncr  of  the  (•cneral 

^•^nd  OfTic-e:  that  eomphiint  was  filed  a^rainst 

'^'*  aeeuiacy  and  «rood    f  lilli   ^^i  the  survey. 

j'^'liich  the  Cominis-ioner  <li-nii<-e<l.  an«l  .hint; 

*  ^.    1^70,     a]>prO\ed     the    MMxey     :i!id       |»l:it, 

^^ich  were  diilv  filcMl  siiid  :ive  the  onlv  ^nr 

*V  and  plat  of  the  towinliip  ever  ninde  or 

J^^opted  hy  the  government,  and  aeenrilin;/  1<» 

^^em  the  ;rovt»rnmenl  »old  and  disponed  of  all 

^89  V.  %. 


the  land  in  the  township:  that  the  survey, 
field  notes,  and  plat  were  incorrect,  and  did 
not  accurately  show  the  location  and  subdi- 
yisions  of  the  land  and  water  of  the  town- 
ship, for  that  Cedar  Island  lake  is  smaller 
than  delineated,  and  several  of  the  complain- 
ants* fractional  lots  are  lurp^cr,  and  others 
are  smaller,  than  shown  on  the  plat;  thai 
complainants  purchased  said  lands  for  value 
as  extendinpf  to  the  lake  upon  an  estimate  of 
the  timber  thereon,  without  knowled^  •off37j 
the  inaccuracy  or  fraud  of  tho  survey;  that 
the  principal  consideration  inducing*  such 
purchase  was  that  tho  land  bordered  on  the 
lake  and  they  owned  other  timl>cr  lands,  the 
timber  from  which  could  bo  brought  to  mar- 
ket by  floating;  through  the  lake  and  its  out- 
let down  the  St.  Louis  river,  then  the  only 
means  of  transport:  that  in  1892  five  cer- 
tain settlers,  knowing  complainants*  rights 
and  claims,  petitioned  for  a  survey  of  said 
lands,  which  the  surveyor  general  recom- 
mended to  the  Coumnssioner  of  the  Gener- 
al l^nd  OfTice  should  1)c  allowed,  but  the 
petition  was  disallowed,  whereupon,  on  ap- 
peal to  the  Secretai-y  of  the  Interior,  such 
proceeding  were  thereafter  had  that  in  Oc- 
tober, 1895.  the  Conunissioncr  of  the  Gen- 
eral Land  OfHee  directed  the  United  States 
surveyor  general  of  the  district  of  Minneso- 
ta to  make  a  resurvev,  which  order  was 
ratifie<l  and  confirmed  in  November,  1890; 
that  the  contract  for  the  resurvey  of  said 
land  had  been  let  by  the  surveyor  general 
to  Croswell,  and  the  survey  was  about  to 
commence. 

The  bill  averred  that  *  l)y  a  new  survey  of 
said  lands  your  orators  will  l>e  nut  to  great 
and  vexatious  litigation  in  making  proof  of 
their  title  in  actions  against  parties  who 
are  wholly  irresponsible;  that  a  very  large 
amount  of  the  timl)er  standing  as  aforesaid 
on  the  land  of  your  orators  and  owned  by 
them  will  be  destroyed  in  the  making  of 
such  proposed  survey,  and  the  remainder 
thereof  exposed  to  damage  by  fire  by  reason 
of  said  rcsurvey,  and  your  orators*  will  be 
thereby  irreparably  injured." 

The  prayer  was  that  the  ''surveyor  gen- 
eral, his  agents,  attorneys,  solicitors,  and 
servsuits  may  he  restraine<l  by  the  order 
and  injunction  of  this  honorable  <'Ourt  from 
entering  into  any  contract  for  the  survey 
of  the  lands  herein  descrilxMl.  or  from  sur- 
veying the  same,  or  from  taking  any  action 
for  a  survey  of  said  lands  or  any  part 
thereof,  and  that  boundaries  of  said  lands 
of  vour  orators  mav  l»e  defined  and  set  out 
in  the  decree  and  order  of  this  honorahle 
court,  and  that  all  neces<nry  <liiection  may 
be  given  them  for  that  pnrpo-e  and  to  cs- 
tjildish  the  iKumdaries  of  said  lan<Is.  and 
that  your  orators  may  be  ])rf»t<Mted  in  the 
use  and  enjoyment  of  such  lands  so  owned 
by  them  as  aforesaid,  ext(mdinj»  to  and  in- 
<'lu<iin»j  the  shores  of  said  Cedar  Island 
'  l:«l«e  and  to  the  ci-nter  of  >aid  lake.  nTid|381 
th.'it  said  <lefen<laiit  :i!id  lii<  suec  c^^or^i  in  <»f 
fiee  may  h«,'  jHrpelually  «'ii|uiintl  fmin  letting 
•«ai<l  eontra<*t  for  tlie  snr\ey  of  vij,id  land  or 
Mnv  \y.\\\  tlieienf.  and  fioni  survevin:;  the 
Ma  me   or  anv   part  theivof,  and   that  your 
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orfttora  may  have  such  other  and  further 
relief  as  to  this  court  may  seem  meet." 

Argument  was  had  on  the  application  for 
a  temporary  injunction,  and  the  matter 
taken  under  advisement,  whereupon  defend- 
ants filed  their  joint  answer  to  tne  bill. 

I)efendant.<«  admitted  the  making  of  a 
oontract  of  survey  of  the  unsun'oyed  lands  in 
these  sections  lying  between  Howe's  purport- 
ed meander  line  and  Cedar  Island  lake ;  that 
in  1876  a  contract  was  made  with  Howe  for 
the  survey  of  the  township,  and  that  he  re- 
turned the  field  notes  of  a  pretended  sur- 
vey, from  which  a  plat  was  made  and  ap- 
proved; but  defendants  averred  that  Howe 
surveyed  only  the  exterior  lines  of  the 
township,  and  in  fact  made  no  subdivision 
thereof,  nor  surveyed  the  lands  within  it; 
that  his  field  notes  were  false,  fraudulent, 
and  fictitious,  and  the  plat  made  therefrom 
was  false  and  incorrect; they  admitted  that 
the  survey  and  plat  were  approved  by  the 
(Commissioner  of  the  General  Land  Oflice 
aft^r  complaint  to  him  of  its  inaccuracy, 
but  Jiot  until  after  withdrawal  of  the 
charge  of  inaccuracy  by  the  person  making 
it.  They  admitted  that  an  exhibit  at- 
tac'licd  to  the  bill  was  a  true  copy  of  such 
approved  plat:  they  denied  that  all  of  the 
lands  were  disposed  of  by  the  government, 
and  alleged  that  about  1,200  acres  in  these 
sections  were  never  disposed  of  and  were 
still  unsurveyed,  lying  between  Cedar  Island 
lake  and  the  lots  described,  all  of  which  un- 
surveyed land  is  the  land  referred  to,  and  is, 
by  the  plat  made  from  Howe's  field  notes, 
indicated  as  part  of  Cedar  Island  lake; 
they  allege  that  no  lots  conveyed  to  the 
complainants  were  smaller  than  shown  on 
the  plats:  that  the  true  relative  size  of  the 
lake  to  that  shown  in  the  plat  was  that 
shown  on  an  exhibit  attached,  and  that  the 
land  bewccu  the  lake  and  the  boundary  line 
of  the  fractional  lots  was  1,200  acres  of  un- 
surveyed government  land  as  referred  to; 
defendants  denied  the  good  faith  of  com- 
plainants, and  allepred  complainants*  full 
participation  in  the  contest  proceedings  re- 
sulting in  the  decision  and  order  for  the 
[39]survey  •of  these  lands,  and  that  the  Com- 
missioner and  the  Secretary  of  the  Interior 
had  full  jurisdiction  to  pass  on  the  ques- 
tion, and  to  make  the  decision  and  order. 
The  answer  denied  that  the  timber  on  com- 
plainants* land  would  be  destroyed  or  dam- 
aged in  making  nnch  survey,  and  denied 
•very  averment  of  the  bill  except  as  in  the 
answer  averred  or  denied. 

The  circuit  coiut  granted  the  prelimi- 
naiy  injunction,  and  its  order  was  affirmed 

5r  the  circuit  court  of  appeals  for  the 
ghth  circuit.  28  C.  C.  A.  348,  49  U.  S. 
App.  658,  83  Fed.  275.  An  appeal  was 
taken  to  this  court  and  dismissed.  170  U. 
8.  205,  42  L.  ed.  1009,  18  Sup.  Ct.  Hep. 
692. 

The  cause  then  went  to  final  hearing,  and 
the  circuit  court  found  the  facts  as  fol- 
lows: 

"1.  On  or  about  April  20,  1876,  a  con- 
tract for  the  survey  of  all  lands  in  town- 
aftip   57   nortl),   of   range    17    west,   in    St. 
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Louis  county,  Minnesota,  was  made  bj  the 
government  of  the  United  States  with  one 
Henry  S.  Howe,  as  a  deputy  surveyor  of 
the  United  States,  and  thereafter  said  Howe 
made  and  filed  what  purported  to  be  field 
notes  of  a  survey  of  said  township,  from 
which  a  purported  ofiicial  plat  of  said  town- 
ship was  thereafter  made  and  approved  by 
the  surveyor  general  of  the  United  States 
for  the  district  of  Minnesota  and  by  the 
Commissioner  of  the  General  Land  Office,  of 
which  plat  Exhibit  A,  attached  to  the  bill 
of  complainants,  is  a  substantially  correct 
copy. 

"2.  There  is  no  evidence,  nor  any  mark 
upon  the  ground,  to  indicate  that  any  ac 
tual  survey  of  said  township  57  was  eve 
made  by  said  Howe,  as  required  by  his  sai 
contract,  and  by  the  rules  and  regulatio 
of  the  General  I. And  Ofiice,  or  at  all,  beyo 
the  running  and  due  marking  of  the  ex 
rior  boundary  lines  of  said  township,  whe~ 
the   section,   quarter,   and   other    posts   a 
markings  established   by   him   are   and 
ways  have  been  clear,  distinct,  and  read 
found  and  traced.     There  is  no  evidence 
the  ground  that  section  lines  were  ever 
by  him  in  or  across  said  township,  or 
tion  corner  posts  or  quarter  posts  ever 
cated  or  set  by  him,  except  a  corner  posU._ 
the  northwest  corner  of  section   thirty*   _  «=</ 
(36)  and  a  quarter  post  in  the  western      "^    -~  ^ 
of  said  section  thirty-six  (30),  and  the 
no   evidence   that   witness  trees   were 
bla/od  or  marked  by  him. 

*''3.  Cedar  Island  lake  is  a  navig&H  :ie.[4oi 
deep,  and  permanent  body  of  water«  :^efi  ^ 
principally  by  springs,  having  an  area  o/ 
about  nine  hundred  (900)  acres,  instead 
about  eighteen  hundred  (1,800)  acres 
described  in  the  field  notes  of  Howe  m 
shown  on  said  ofiicial  plat  of  said  townslv. 
Instead  of  the  shores  of  said  lake  being  I 
and  swampy  as  stated  in  said  field  no^ 
the  banks  are  generally  high  and  slop^ 
lands,  suitable  for  agriculture,  extend- 
around  the  lake,  and  support  a 
growth  of  pine  and  other  forest  trees  la 
enough  for  lumbering,  such  as  will 
^row  in  water.  The  condition  was  the  sa^ 
in  1870,  and  no  material  part  of  the  I 
surrounding  the  lake  is  accretion.  Sou 
orly  and  westerly  of  said  Cedar  Island  1 
are  five  other  deep,  navigable,  and  perr 
neiit  lakes  in  the  same  township,  none 
which  are  shown  by  the  field  notes 
Howe's  survey  or  upon  said  govern 
ofiicial  plat  of  said  township,  and  all 
which  have,  since  the  making  of  said 
cial  plat,  been  sold  and  patented  by 
government  as  land  according  to  said 

'*4.  There  is  no  evidence  upon  the  g 
that  any  meander  line  of  said  Cedar  Is 
lake  was  ever  sun'eyed  by  said  Howe,  or 
meander  posts   placed  by   him  abeut 
lake,  except  one  where  the  north  line  of 
township   encounters  said   lake.     And. 
outlet  of  said  lake  ie  at  a  different  -^J^ce 
from  that  de^^ribed  in  said  field  notev  '^ 
shown   upon   said   ofiicial   plat.    After     tAe 
making  of  the  said  survey  and  plat  Mod  be- 
fore  its  approval,  complaints  tonching  the 
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accuracy  thereof  were  made  to  the  Coniinis-  any  statement  of  tlie  acreage  or  amount  of 

woner  of  the  General  Land  Office,  but,  on  *land  in  any  of  the  subdivisions;  and  who[42] 

the  withdrawal  of  such  complaints,  the  said  reported   to  the  complainants   his  estimate 

»urvey  and  plat  were  approved.  of  the  amount  of  pine  timber  on  said  lands, 

**5.  The    lajid    lying    between    the    actual  and  the  general  character  of  said  land,  and 

xvater     line    of     said     Cedar     Island     lake  the  riparian  character  thereof  as  bounded 

a.nd    the    meander    line    of    that    lake,    as  upon  said  Odar  Island  lake;  but  did  not 

delineated  on  said  official  plat  of  said  town-  discover  or  report  any  fraud  or  error  in  the 

ship,  comprises  the  land  in  controversy  in  survey  of  said  township,  or  any  error  or 

this  suit,  and  is  the  same  land  directed  to  mistake  in  the  said  official  plat.     And  the 

lie    surveyed   by    the   Commissioner   of   the  said  complainants  purchased,  paid  for,  and 

Cieiieral  Land  Office  and  referred  to  in  the  took    conveyances    of    said    lands    in    good 

surveyor's  contract,  which    is    attached  as  faitli,  and  without  any  notice  or  knowledge 


pon  such  official  plat, 
as   land,   and   since 
patented    by   the   government   as 


Kxliibit  A  to  the  answer  in  this  suit,  being  of  any  such  fraud,  error,  or  mistake. 

-therein  described  as  'the  public  lands  situ-  ♦qo.  The   other  permanent   lakes  in   said 

mie  in  sees.  2,  3,  4,  9,  10,  and  11,  in  town-  townsliip,  not  shown  u 

«hip  No.  57  N.,  R.  17  W..  of  the  4th  princi-  ^ut  appearing   thereon 

L  J  pal  meridian,  lying  'between  the  old  mean-  ^^^^^    j^^j    patented    by 

^er  boundary  of  Cedar  Island  lake  as  given  j^^^  according  to  such  official  plat,  include 

^y   the  original    field    note^s    of    Henry    S.  ^^^.^^  ^       ^  ^^  the  area  of  said  Cedar  Is- 

liowe,  L.  S.  deputy  surveyor,  approved  by  ,^^^^  ^^^^    ^^^        ^ions  of  such  lakes  were 

-the  surveyror  general  of  Minnesota    Aug.  19,  ,.,,.,^a    ,,y    complainants    as    land    with 

1876    and  the  shore  line  of  said  Cedar  Is-  f^^^j^  ^t,,^^.  ^^,^^,,,1^^  in  ^^.^  township. 

?.i    „  ^-      ^     ^,                              .      .   .,  .  "11.  The  survey  sought  to  be  restrained 

7\F''?^  '^A  ^t  ,^«"""«"^/f  "^  /I  ^^1*  in  this  suit  was  ordered  by  the  Commission- 

Buit  the  Lnited  StaU^s  has  sold,  and  by  its  ^^  ^^  ^he  General  Land  Office,  upon  the  di- 

patents  has  conveyed  to  the  purchaser,  ac-         ..         *  xi      e        *    ,      «  4.1!     f  +    i :« 

^     1'       i.        -jm'iii.        j«             -J  rection  of  the  Secretary  of  the  Interior,  in 

«ordiiig  to  said  official  plat  made  from  said  ,.        •     i..   x   ,   .           ^  •         i^i 

Howe  Purvey,  all  the  land  in  said  township  ^  Proceeding  instituted  by  certain   settlers 

67,  as  the  same  appeared  upon  said  plat;  to  ^P<^"   ^^^    ^^"^    '"    controversy;    of    which 

which  plat  all  of  said  patents  expressly  re-  Proceedings  the   complainants   had   fue  np 

fer;  it  being  then  and  still  the  only  govern-  ^»^«'  ^"^   »"    which    they   appeared.       [103 

ineiit  plat  of  said  township.  red.  104.] 

"7.  The  complainants  are  the  grantees  And  the  circuit  court  decreed: 
and  owners  by  mesne  conveyances  from  the  "That  the  complainants  are  the  grantees 
patentees  of  the  record  title  to  the  follow-  and  owners,  by  mesne  conveyances  from  the 
ing-described  fractional  lots  in  said  town-  patentees,  of  the  title  of  record  and,  in  fact, 
ship,  to  wit:  Lots  one  (1),  two  (2),  and  to  the  following-described  fractional  lots, 
three  (3),  in  section  two  (2)  ;  lots  one  (1)  situate  in  township  fifty-seven  (57)  north, 
and  two  (2),  in  section  three  (3)  ;  lots  one  range  seventeen  (17)  west,  in  the  county  of 
(1)  and  eight  (8),  and  portions  of  lots  St.  I^uis,  state  of  Minnesota,  to  wit:" 
three  (3),  five  (6),  and  six  (6),  in  section  [Here  follows  description  of  lots.]  "btMug 
four  (4)  :  lots  one  (1),  two  (2),  three  (3),  the  same  lands  which  are  more  particularly 
and  four  (4),  in  section  nine  (0)  ;  lots  one  described  in  the  complainants*  bill  of  coin- 
(1),  two  (2),  three  (3),  and  four  (4),  in  plaint  herein;  and  that  said  above  de- 
section  ten  (10)  ;  and  lot  three  (3)  in  sec-  scribed  fractional  lots  extend  to,  and  are 
tion  eleven  (11), — being  the  same  lands  l>ouiided  by  and  upon,  the  actual  waters  of 
which    are   more    particularly   described   in  Cedar  Island  lake. 

complainants'  bill;  and  each  of  which  frac-  "It  is  further  ordered,  adjudged,  and  de- 

tional  lots  appear  and  are  represented  on  creed  that  the  defendants  have  no  jurisdie- 

said  official   plat  as  bounded  by  and  upon  tion  or  authority  to  meddle  with  said  lands, 

said  Cedar  Island  lake.  or  to  make  the  survey  complained  of  in  the 

"8.  So  far  as  appears,  none  of  the  patent-  bill  of  complaint  herein;  and 
ees  of  said  lands  had  any  notice  or  knowl-  "It  is  fuither  ordered,  adjudged,  and  de- 
edge  of   any   fraud   or   misconduct   on   the  creed  that  the  injunction  'heretofore  issuedr43j 
part  of  said  Howe  in  or  about  the  making  in  this  cause  be,  and  the  same  is  hereby, 
of  said  survey  and  field  notes,  and  all  were  made  perpetual;  and  that  the  said  defend- 
purchasers  in  good  faith  of  said  lands.  ants   and  their  successors,   representatives, 

**9.  Complainants     purchased    said     frac-  and  assigns  be,  and  they  are  hereby,  severe 
tional  lots  of  land  of  the  patentees  or  their  ally  and    perpetually    restrained    and    en- 
grantees  for  the  pine  timber  thereon,  and  joined  from  surveying,  or  causing  to  be  sur- 
the  convenience  of  landing  tlie  same  in  the  veyed,  the  lands  hereinbefore  described,  or 
said  Cedar  Island  lake,  to  be  driven  to  the  any  part  thereof."     And  for  costs, 
place  of  manufacture;,  and  before  such  pur-  Appeal    was   then    taken    to    the    circuit 
chase,  in  the  year  1883,  caused  said  lands  court  of  appeals  and   the  decree   affirmed. 
to  be  explored  and  examined  by  an  expe-  48  C.  C.  A.  399,  109  Fed.  354.    Thereupon 
rienced  timber  estimator,   who,   in   making  the  case  was  brought  to  this  court. 
sueh  examination,  used,  as  is  customary  in  The  following  drawing,  taken  from  peti- 
such  cases,  a  copy  of  said  oflieial   plat  of  tioners'    brief,    sufficiently    illustrates     the 
said  township,  which  did  not  have  upon  it  situation: 
189  U.  8.  701 
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till  to  thr  bill. 


1  of  |«-i.<-. 


IMS. 


KiBWAN  V.  MURPHT. 


•d.  870,  7  Sup.  Gt.  Rep.  103;  Grand  Chute 
r.  Winegar,  16  Wall.  355,  21  L.  od.  170. 

The  suit  necessarily  involves  questions  of 
administration  belonging  to  the  executive 
d^MTtment  of  government,  with  which  the 
courts,  either  of  law  or  equity,  will  not  in- 
terfere. 

Gaines  v.  Thompson,  7  Wall.  347,  19  L.  ed. 
02;  Cox  V.  McGarrahnn,  9  Wall.  298,  19  L. 
fld.  679;  Brown  v.  Hitchcock,  173  U.  S.  473, 
43  L.  ed.  772,  19  Sup.  ('t.  Rep.  485;  Liioh- 
field  V.  Richards,  9  Wall.  575,  19  L.  ed.  681; 
Xoble  V.  Union  River  Logaing  R.  Co.  147  U. 
S.  1U5,  37  L.  ed.  123,  13  Sup.  Ct.  Rep.  271; 
Vruickshank  v.  BidiceU,  176  U.  S.  73.  44  L. 
ed.  377,  20  Sup.  Ct.  Rep.  280. 

The  officers  of  the  Liind  Dep^ulment  are 
by  law  nKide  a  special  tribunal  for  adminis- 
tration of  the  public  lands,  and  their  juns- 
dktion  is  exclusive,  and  will  not  be  inter- 
fered with  by  the  courts. 

Litchfield  v.  Rich<irds,  9  Wall.  575,  19  L. 
ed.  681. 

Appc;I]ees  pai-ticii>aled  in  tiie  proceedings 
before  the  Land  Department  holding  up  to 
tlie  order  for  survey,  and  are  thereby  con- 
cluded as  to  all  questions  of  fact  and  as  to 
all  further  administrative  proceedings  of 
the  Land  Department. 

Hroicn  v.  Hitchcock,  173  U.  S.  473,  43  L. 
ed.  772,  19  Sup.  Ct.  Rep.  485;  Quinhy  v. 
Conlun,  104  U.  S.  420,  26  L.  ed.  800;  iiteel 
V.  *V^  Louis  Smvltijig  d  Ref.  Co.  106  U.  8. 
447,  27  L.  «l.  226,  1  Sup.  Ct.  Rep.  389. 

llcs^rs.  M.  H.  Stanford  and  Benton 
Kanchett  argued  the  cause  and  filed  a 
brief  for  appellees: 

With  the  issue  of  the  patent,  all  jurisdic- 
tion and  authority  of  the  Land  Department 
over  the  hind  terminates.  After  the  issue 
of  tlie  patent,  the  matter  becomes  subject 
to  inquiry  only  iu  the  coui-ts  by  judicial 
proeeediug  instituted  to  vacate  the  patent. 

United  Slates  v.  Stone,  2  Wall.  525,  17  L. 
(id.  705;  Moore  v.  Robhi)is,  96  U.  S.  630,  24 
U  ed.  84S;  United  States  v.  Schurz,  102  U. 
S.  378,  26  L.  ed.  167;  BickneU  v.  Gomstock, 
113  U.  S.  149,  28  L.  ed.  962,  6  Sup.  Ct.  Rep. 
39!>;  Iron  Silver  Min.  Co.  v.  Campbell,  135 
U.  S.  286,  34  L.  ed.  155,  10  Sup.  Ct.  Rep. 
;»5;  Davis  V.  Wcihhold,  139  U.  S.  507,  35  L. 
wl.  238,  11  Sup.  Ct.  Rep.  628;  Wiltiams  v. 
Uuifvd  States,  138  U.  S.  614,  34  L.  ed. 
1026,  11  Sup.  Ct  Rep.  454;  Hardin  v.  Jor- 
dan, 140  U.  8.  371,  35  L.  ed.  428,  11  Sup. 
Ut.  Rep.  808,  838;  Noble  v.  Union  River 
lagging  R.  Co.  147  U.  8.  165,  37  L.  ed.  123, 
13  Sup.  Ct.  Rep.  271;  Michigan  Land  d 
Lnmher  Co.  v.  Rust,  168  U.  S.  589,  42  L. 
ed.  592,  18  Sup.  Ct.  Rep.  208. 

Courts  have  power  to  proieot  the  private 
rights  of  a  party  who  has  purchased  in 
rami  faith  from  the  government,  against  the 
interference  or  appropriation  of  corrective 
iur\'oys  made  by  the  department  subsequent 
to  mch  disposition  or  sale. 

Craffin  v.  Poicell,  128  U.  8.  691,  32  L.  ed. 
MM,  9  Sup.  Ct.  Rep.  203;  Mullan  v.  United 
males,  118  U.  S.  271,  30  L.  ed.  170,  6  Sup. 
Ot.  Rep.  1041;  Moore  v.  Robbins,  96  U.  S. 
ri30,  24  L.  ed.  848:  United  States  v.  Schurz, 
102  U.  8.  378,  20  L.  ed.  167;  Steel  v.  St. 
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Louis  Smelting  d  Ref.  Co.  106  U.  S.  447, 
27  L.  ed.  226,  1  Sup.  Ct.  Rep.  389 ;  Davis  v. 
Weibbold,  139  U.  S.  507,  35  L.  ed.  238,  11 
Sup.  Ct  Rep.  628. 

The  defendants,  in  making  the  survey  or- 
dered, propose  to  exercise  an  unlawful  con- 
trol over  this  land.  They  justify  their  ac- 
tion on  the  sole  ground  tliat  they  are  sul>- 
ordinate  oflicers  of  the  Interior  Department 
of  the  United  States,  and  are  acting  under 
and  by  virtue  of  the  authority  and  order  of 
their  superior  officers.  This  alone  is  sutll- 
cient  to  justify  the  decree. 

Caldwell  V.  Robinson,  59  Fed.  053:  La 
Chapelle  v.  Bubb,  6©  Fed.  481;  Noble  v. 
Union  River  Logging  R.  Co.  147  U.  8.  165, 
37  L.  ed.  123,  13  Sup.  Ot.  Rep.  271;  /'««- 
iwyvr  v.  McConnaughif,  140  U.  S.  1,  35  L. 
ed.  363,  11  Sup.  Ct.  Rep.  699;  Osborn  v. 
Bank  of  United  States,  9  Wheat.  738,  6  L. 
cd.  204;  Louisiana  Bd.  of  Liquidation  v. 
McComb,  92  IT.  S.  631,  23  L.  ed.  623;  Allen 
V.  Baltimore  d  O.  R.  Co,  114  U.  8.  311,  29 
L.  ed.  200,  5  Sup.  Ct.  Rep.  926,  962;  Belk- 
nap V.  Schild.  161  U.  S.  10,  40  L.  ed.  599, 
16  Sup.  Ct.  Rep.  443;  Davis  v.  Gray,  16 
Wall.  203,  21  L.  ed.  447;  People  ex  reU 
Xegus  V.  Divyer,  90  N.  Y.  402;  Morgan  v, 
Binghamton,  102  N.  Y.  600,  7  N.  K.  424; 
Dainese  v.  Cooke,  91  U.  8.  580,  23  L.  eti. 
251;  United  States  v.  Lee,  106  U.  S.  244, 
27  L.  eil.  190,  1  Sup.  Ct.  Rep.  240;  Srott  v.' 
Donald,  165  U.  8.  107,  41  L.  ed.  648,  17  Sup. 
Ct  Rep.  262. 

The  act  sought  io  be  enjoined  in  this  suit 
is  a  ministerial  act. 

\ob1e  V.  Union  River  Logging  R.  Co.  147 
U.  8.  165,  37  L.  ed.  123,  13  Sup.  a.  Rep. 
271;  Decatur  v.  Paulding,  14  Pet.  497,  10 
L.  ed.  559;  Kendall  v.  Stokes,  3  How.  87, 
11  1j.  eil.  506;  firashcar  v.  Mason,  6  How. 
92,  12  L.  ed.  357;  Rceside  v.  Walker,  11 
How.  272.  13  L.  ed.  693;  Holloicay  v.  White- 
ley,  4  Wall.  522,  18  L.  ed.  336;  United 
Stales  ca-  rel.  Tucker  v.  Seaman,  17  How. 
225,  15  L.  (>d.  226;  United  States  em  rel. 
Goodrich  v.  Guthrie,  17  How.  284,  16  L.  ed. 
102;  United  StntCR  v.  Edmunds,  5  Wall. 
563,  18  L.  r<l.  6!>2;  Gaines  v.  Thompson,  7 
Wall.  347.  19  f..  e»l.  62:  Cox  v.  McGarra- 
han,  9  Wnll.  298,  19  L.  ed.  579;  United 
States  v.  Schurz,  102  U.  S.  378,  26  L.  ed. 
167;  Bnttcru-orth  v.  United  States,  112  U. 
S.  50,  -is  r..  ed.  656,  5  Sup.  Ct.  Rep.  26; 
United  States  ex  rel.  DunUtp  v.  Black,  128 
U.  8.  40,  32  L.  ed.  354,  9  Sup.  Ct.  R^.  12. 

This  suit  is  not  brought  against  the  de- 
fendants because  they  are  officers  and 
agents,  but  by  reason  of  their  acts  as  indi- 
viduals. And  the  court  is  not  ousted  of  its 
jurisdiction  because  they  a.'^sert  authority  as 
such  oflicers  and  agents.  To  make  out  their 
defense  they  must  show  that  their  authority 
is  sufficient  in  law  to  protect  them. 

Mitchell  V.  Harmony,  13  fiow.  116,  14  L. 
ed.  76;  Bates  v.  Clark,  95  U.  8.  204,  24  L. 
ed.  471;  Meigs  v.  M'Clung,  9  Cranch,  11,  3 
L.  ed.  639;  United  States  v.  Lee,  106  U.  8. 
210,  27  L.  ed.  178.  1  Sup.  Ct.  Rep.  240: 
Wilcox  v.  Jackson  ex  dem.  M*Oonnel,  13 
I'et.  498,  10  L.  ed.  264;  Broton  ▼.  Huger, 
21  Ilow.  305,  16  L.  ed.  125;  Griaar  v.  Mo- 
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Dotcell,  G  Wall.  363,  18  L.  ed.  863;  Nohle  ▼. 
Union  River  Logging  Co.  147  U.  S.  165,  37 
L.  ed.  123,  13  Sup.  Ct.  Rep.  271;  Beach,  Inj. 
S§  1373-4-0;  Belknap  v.  tickild,  161  U.  S.  10, 
40  L.  ed.  599,  16  Sup.  Ot.  Rep.  443;  8ta4ir 
ley  V.  Schicalby,  147  U.  S.  508,  37  L.  ed. 
259,  13  Sup.  Ot  Rep.  418;  Cunningham  ▼. 
Macon  d  B.  R.  Co,  109  U.  S.  452,  27  L.  ed. 
994,  3  Sup.  Gt.  Rep.  292,  609 ;  Virginia  Cow- 
pen  Cases,  114  U.  S.  287,  sub  nom.  Poinded- 
ter  V.  QrcenhoiD,  29  L.  ed.  192,  6  Sup.  Ct. 
Rep.  903,  962. 

This  i»  a  ce^se  which  calls  for  the  equita- 
ble iirterference  of  this  court. 

Niiglish  V.  Foxall,  2  Pet.  595,  7  L.  ed. 
531:  Tuyloe  v.  Merchants'  V.  Ins.  Co.  9 
How.  390,  13  L.  wl.  187;  Texas  v.  Harden- 
herg,  10  Wall.  08,  19  L.  ed.  839;  Jones  v. 
Van  Uoren,  130  U.  S.  084,  32  L.  ed.  1077,  9 
Sup.  iX.  Hep.  685;  Landis  v.  OldSy  9  Min. 
90,  Gil.  79;  Uerdizen  v.  Cockrell,  52  Minn. 
501),  o.)  N.  W.  58:  Jluyck  v.  Graham,  82 
Mich.  353.  46  N.  W.  781;  Story,  Eq.  PI.  42; 
1  Garland  &  R.  Federal  Practice,  266. 

Equity  lias  jurisdiction  to  prevent  a 
eloud  from  being  cast  on  plaintiff's  title  by 
restraining  the  consummation  of  proceed- 
ings which  would  result  in  creating  a  cloud. 

17  Enc.  of  PI.  &  Prac.  288;  Conkey  ▼. 
Dike,  17  Minn.  457,  Gil.  434;  Huntington  v. 
Central  P.  R.  Co.  2  Sawy.  503,  Fed.  Gas.  No, 
6,911:  Sueathen  v.  Sneaihen,  104  Mo.  201, 
1()  S.  W.  497;  Chapman  v.  Brewer,  114  U. 
S.  158,  29  L.  ed.  83,  5  Sup.  Gt  Rep.  799; 
Uioti  V.  Alley,  130  U.  S.  177,  32  L.  ed.  899, 
9  Sup.  Ct.  Rep.  480;  Redmond  v.  Paoken- 
hum.  06  111.  434;  Frederick  v.  Etorig,  82 
ill.  363;  Raweon  v.  Fow,  06  lU.  200;  Mor- 
ris Canal  d  Bkg»  Co.  v.  Jersey  City,  12  N.  J. 
Eq.  227:  King  v.  Toicnshend,  141  N.  Y.  358, 
3«  N.  E.  513. 

Hx|uity  will  always  interfere  to  prevent 
clouds  from  being  cast  upon  a  title,  and  will 
intorfore  to  restrain  a  defendant  from  pro- 
C4*eding  in  an  illegal  act  which,  if  completed, 
will  necessarily  cast  a  cloud  upon  that  title 
and  naturally  diminish  its  value. 

De  Witt  V.  Van  Schoyk,  110  N.  Y.  7, 
17  N.  E.  425;  Conrad  v.  Smith,  32  Mich. 
429. 

Whei^  there  is  no  ocxnplete  and  adequate 
remedy  at  law,  equity  will  assume  juris- 
diction of  a  bill  to  quiet  title  or  prevent 
a  cloud. 

Lyon  V.  Alley,  130  U.  S.  177,  82  L.  ed. 
899,  9  Sup.  Ct.  Rep.  480;  Chapman  v. 
Brvicer,  114  U.  S.  158,  29  L.  ed.  83,  5  Sup. 
Ot  Rep.  790;  Phelps  v.  Harris,  101  U.  S. 
370,  25  L.  ed.  855. 

Mr.  8.  D.  Luckctt  also  filed  a  brief  for 
appellees : 

The  mere  f.tct  tlmt  an  executive  officer 
must  to  some  extent  construe  the  law  and 
exercise  judcrmcut  before  proceeding  to  do 
a  minisUM'ial  act  does  not  prevent  parties 
who  may  be  injured  by  his  proposed  action 
fix>m  resorting  to  a  court  of  equity  to  have 
such  action  oiijoined,  if  in  faot  it  is  without 
^yari^irt  of  law 

Roberts  v.  United  states,  176  U.  S.  221, 
44  L.  ed.  443,  20  Sup.  Ct.  Rep.  390;  Ui- 
erican  School  of  Magnetic  Healing  v.  Me- 
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Annuity,  187    U.    S.    94,   ante,  90,  23  Sup. 
Ot  Rep.  33. 

Mr.  Chief  Justice  Fuller  delivered  the 
opinion  of  the  court: 

The  bill  prayed  for  injunction  and  the  es- 
tablishment of  the  boundaries  of  complain- 
ants' lands.  The  decree  panted  a  nerpetual 
injunction,  and,  describing  the  fractional 
lots,  adjudged  that  they  ''extend  to  and  are 
boundea  by  and  upon  the  actual  waters  of 
Cedar  Island  lake."  The  deflection  of  the 
lines  required  by  the  decree  is  indicated  on 
the  diagram. 

Sections  2395,  2896,  and  2397  of  the  Re- 
vised Statutes  (U.  S.  Comp.  Stat.  1901,  pp. 
1471,  1473),  specifv  the  manner  of  making 
surveys  of  public  lands,  and  prescribe  the 
rules  by  which  the  form  and  boundaries  of 
the  tracts  are  determined.  In  this  case  no 
survey  was  in  fact  made,  no  meander  line 
was  in  fact  run,  and  no  body  of  water  in 
fact  'existed  near  the  false  meander  line  in-[ 
dicated.  The  line  purporting  to  delimit  the 
lake  was  from  one  mile  to  a  quarter  of  a 
mile  from  the  lake«  and  ran  over  high  agri- 
cultural land,  covered  with  ancient  tras, 
which  could  not  have  grown  in  water.  The 
theory  of  the  decree  is  that  the  government 
is  estopped  by  the  pretended  survey  and 
plat  to  deny  that  these  lots  were  bounded 
by  the  lake. 

The  Land  Department  must  necessarily 
consider  and  determine  what  are  public 
lands,  what  lands  have  been  surveyed,  what 
are  to  be  surveyed,  what  have  been  disposed 
of,  wliat  remain  to  be  disposed  of,  and  what 
are  reserved.  The  Department  has  held 
that  the  land  lying  between  the  alleged  me- 
ander line  and  the  lake,  some  1,200  acres, 
is  government  land,  and  has  ordered  it  to 
be  surveyed.  Re  Bums,  20  Land  Dec.  28. 
295,  23  Land  Dec.  430.  The  execution  of 
that  order  was  restrained  by  the  prelimi- 
naiy  injunction  herein,  and  that  has  been 
made  perpetual  by  the  decree. 

We  are  confronted  on  the  threshold  with 
two  objections  to  the  maintenance  of  this 
bill;  namely,  the  want  of  jurisdiction  in 
equity,  and  the  want  of  jurisdiction  thus  to 
interfere  with  executive  administration. 

Equity  jurisdiction  was  invoked  on  the 
ground  of  lack  of  ade<^uate  remedy  at  law, 
m  that  irreparable  injury  in  the  destruc- 
tion of  timber  and  exposure  to  fire  by  the 
survey,  and  multiplicity  of  suits,  were 
threatened. 

Tn  our  opinion  complainants  failed  to 
make  out  a  case  of  liability  to  irreparable 
injury.  The  township  was  resurveyed  by  a 
county  surveyor  in  1893;  defendant  Cm- 
well  has  made  surveys  in  the  township,  lo- 
cating the  actual  meanders  of  the  lake ;  and 
he  testified  that  this  survey  could  be  made 
by  him  "without  any  material  injury  to  the 
soil  or  timber;"  and  that  he  would  not 
**have  to  cut  very  much  valuable  timber." 
If  complainants,  as  owners  of  the  869.88 
acres  contained  in  their  fractional  lots,  be- 
came, through  that  ownership,  owners  of 
the  1,202  acres  lying  between  tnose  lots  and 
the  lake,  the  propo^  survey  would  be  but 
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a  fuffitive  and  temporary  trespass,  lacking 
the  elements  of  irreparame  mischief,  and  of 
such  long  continuance  as  to  become  a  nid- 
sance. 
[S4]  *And  bills  of  peace  will  not  lie  where  the 
legal  remedy  is  otherwise  adequate,  and 
where  the  persons  directly  interested  are 
not  made  parties,  are  not  numerous,  and  aa- 
aert  separate  and  independent  rights.  Hale 
▼.  Allison,  188  U.  S.  56,  ante,  380,  23 
Sup.  Ct.  Rep.  244;  Cruickahank  v.  Bidtoell, 
176  U.  S.  78,  44  L.  ed.  377,  20  Sup.  Ct.  Rep. 
280. 

But,  in  the  next  place,  was  the  circuit 
court  justified  in  thus  arresting  the  action 
-  of  the  Land  Department  in  proceedinff  with 
m  survey  under  the  circumstances?    In  oth- 
er   words.  Can   the  Land  Department    be 
ctayed  in  the  discharge  of  a  duty,  not  min- 
isterial, but  involving  the  exercise  of  judg- 
ment and  discretion,  on  the  ground  that  its 
jurisdiction    has   been     lost     by    estoppel! 
We  do  not  think  so,  and  hold  that  com- 
plainants' contention  that  they  are  entitled 
to   bound   upon   the   lake  involves  a   legal 
right,  which  cannot  be  properly  passed  on 
until  after  the  Department  has  acted. 

Having  participated  in  the  proceedings 
before  the  Department,  complainants,  after 
survey  was  ordered,  obtained  this  injunc- 
tion against  further  administrative  action, 
on  the  ground  of  absolute  want  of  power, 
and  not  of  error  in  its  exercise. 

The  administration  of  the  public  lands  is 
vested  in  the  Land  Department,  and  its 
power  in  that  regard  cannot  be  devested  by 
the  fraudulent  action  of  a  subordinate  offi- 
cer, outside  of  his  authority,  and  in  viola- 
tion of  the  statute.  Whiteside  v.  United 
8tateM,'9Z  U.  S.  247,  23  L.  ed.  882;  Moffat 
V.  United  States,  112  U.  S.  24,  28  L.  ed. 
623,  5  Sup.  Ct.  Rep.  10;  Hume  v.  United 
States,  132  U.  S.  406,  414,  33  L.  ed.  393, 
30G,  10  Sup.  Ct.  Rep.  134.  The  courts  can 
neither  correct  nor  make  surveys.  The 
power  to  do  so  is  reposed  in  the  politica]  de- 
partment of  the  government,  and  the  Land 
Department,  charged  with  the  duty  of  sur- 
veying the  public  domain,  must  primarily 
determine  what  are  public  lands  subject  to 
survey  and  disposal  under  the  public  land 
laws.  I'bssessed  of  the  power,  in  general, 
its  exercise  of  jurisdiction  cannot  be  ques- 
tioned by  the  courts  before  it  has  taken  fi- 
nal action.  Brown  v.  Hitchcock,  173  U.  S. 
473,  43  L.  ed.  772,  19  Sup.  Ct.  Rep.  485. 

In  Litchfield  v.  The  Register  d  Receiver, 
9  Wall.  575,  sub  nom.  Litchfield  v.  Rich- 
ards, 19  L.  cd.  681,  Litchfield  sought  an  in- 
junction to  restrain  the  register  and  receiv- 
er of  the  United  States  land  office  at  Fort 
Dodge,  Iowa,  from  entertaining  and  acting 
upon  applications  made  to  them  to  prove 
pre-emptions  to  certain  lands  which  lay 
>j  within  the  *laad  district  for  which  they 
were  respectively  register  and  receiver.  The 
bill  avviTed  that  complainant  was  the  legal 
owner  of  the  lands ;  that  they  were  not  pub- 
lic lands,  and  were  in  no  manner  subject  to 
sale  or  pre-emption  by  the  government  or 
its  officers.  The  bill  was  dismissed  for 
want    of   jurisdiction    in    equity,    and    tliis 
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court  afiinned  the  decree.  Mr.  Justice  ^lil* 
ler  said:  "The  principle  has  been  so  re- 
peatedly decided  in  this  court,  that  the  iu- 
diciary  cannot  interfere,  either  by  manda- 
mus or  injunction,  with  executive  officers 
such  as  the  respondents  here,  in  the  dis- 
charge of  their  official  duties,  unless  those 
duties  are  of  a  character  purely  ministerial 
and  involving  no  exercise  of  judgment  or 
discretion,  that  it  would  seem  to  be  useless 
to  repeat  it  here."  Qaines  v.  Thompson,  7 
Wall.  347,  19  L.  ed.  62;  The  Secretary  ▼. 
McGarrahan,  9  Wall.  298,  sub  nom.  Com  v. 
United  States  ex  rel.  MoOarrahan,  19  L. 
ed.  579. 

It  was  held  that  the  fact  that  complain- 
ant asserted  himself  to  be  the  owner  of  the 
tract  of  land  which  the  officers  were  treat- 
ing as  public  lands  did  not  take  the  case  out 
of  that  rule,  where  it  was  the  duty  of  these 
oflicers  to  determine,  upon  all  the  facts  be- 
fore them,  whether  the  land  was  open  to 
pre-emption  or  sale;  and,  further,  that  if 
the  court  could  entertain  jurisdiction,  the 
persons  asserting  the  right  of  pre-emption 
would  be  necessary  parties  to  the  suit. 

Mr.  Justice  Miller  further  said:  ''After 
the  land  officers  shall  have  disposed  of  the 
question,  if  any  legal  right  of  plaintiff  has 
been  invaded,  he  may  seek  redress  in  the 
courts.  He  insists  that  he  now  has  the  le- 
ffal  title.  If  the  Land  Department  finally 
decides  in  his  favor,  he  is  not  injured.  If 
they  give  patents  to  the  applicants  for  pre- 
emption, the  courts  can  then,  in  an  appro- 
priate proceeding,  determine  who  has  the 
better  title  or  right." 

And:  ''It  appears  on  its  face,  that  the 
register  and  receiver  have  no  real  interest 
in  the  matter,  but  that  persons  not  named 
are  aaserting  before  them  the  legal  right  to 
preempt  these  lands.  These  persons  are 
the  real  parties  whose  interests  are  to  be 
affected,  and  whose  claim  of  right  is  ad- 
verse to  plaintiff.  If  the  court  should  hear 
the  case,  and  enjoin  perpetually  the  register 
and  receiver  from  entertaining  their  appli- 
cations, they  have  no  further  remcSiy. 
That  is  the  initial  point  of  establishing 
*t)ieir  right,  and  in  this  mode  a  valuable[56) 
and  recognized  right  may  be  wholly  defeated 
and  destroyed,  without  the  possibility  of  a 
hearing  on  the  part  of  the  party  interested. 
This  is  not  a  case  in  which  the  land  officers 
represent  these  claimants.  They  have  no 
such  duty  to  perform." 

The  case  has  been  frequently  cited,  and 
in,  among  others,  Carrick  v.  Lamar,  116  U. 
S.  423,  sub  nom.  United  States  ex  rel.  Car- 
rick V.  Lamar,  29  L.  ed.  677,  6  Sup.  Ct.  Rep. 
424, — an  application  to  the  supreme  court  of 
the  District  of  Columbia  for  a  mandamus 
to  the  Secretary  of  the  Interior  to  order  the 
survey  of  an  island  in  the  Mississippi  river, 
opposite  the  city  of  St.  Louis,  by  an  alleged 
settler  thereon,  who  averred  that  he  had 
applied  to  the  Department  for  a  survey  ^^f 
the  island,  so  that  it  might  be  brought  into 
the  market,  and  that,  on  the  hearing  of  the 
application,  the  city  contended  that  the  is 
land  had  been  surveyed  and  set  apart  to  it. 
under  certain  acts  of  Congress,  which  he  de 
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nied,  because,  as  he  insisted,  the  island  sur* 
veyed  was  then  located  above  this  island. 
The  court  refused  to  grant  the  writ,  and  its 
judgment  was  affirmed,  this  court  holding 
that  the  question  how  far  the  title  of  the 
city  to  the  island  was  affected  by  its  being 
carried  down  river  by  the  action  of  the  cur- 
rent required  consideration  and  judgment 
on  the  part  of  the  Secretary. 

Noble  V.  Union  River  Logging  R.  Co.  147 
U.  S.  105,  37  L.  ed.  123,  13  Sup.  Ct.  Rep. 
271,  is  not  to  the  contrary,  for  that  was  a 
case  where  the  executive  department  had 
confessedly  finally  acted,  and  then  attempt- 
ed to  resume  jurisdiction,  and  an  injunc- 
tion was  sustained.  But  the  government 
raised  no  point  as  to  the  form  of  the  reme- 
dy; deprivation  of  a  vested  legal  right  of 
property,  acquired  before  any  suggestion 
that  it  could  be  taken  away,  was  threat- 
ened ;  and  it  appeared  that  the  only  remedy 
was  through  equity  interposition.  Cruick- 
shank  v.  Bidtcell,  176  U.  S.  73,  80,  44  L.  ed. 
377,  380,  20  Sup.  Ct.  Rep.  280.  In  this 
case,  whether  the  lands  lying  between  the 
alleged  meander  line  and  the  lake  were  pub- 
lic lands  or  not  was  for  the  Land  Depart- 
ment to  determine  in  the  first  instance; 
and,  if  error  was  committed,  this  is  not  the 
way  to  correct  it. 

In  our  judgment  the  circuit  court  should 
not  have  taken  jurisdiction,  and  therefore 
thiv— 

Decree  of  the  Circuit  Court  of  Appeals  ia 
reversed;  the  decree  of  the  Circuit  Court  is 
also  reversed,  and  the  cause  remanded  to 
that  court,  with  a  direction  to  dismiss  the 
bill. 


[67]*J0HN  A.  BRILL  and  J.  G.  Brill  Company, 

PetiiionvrSf 

V. 

PECKHAM   MOTOR   TRUCK   &   WHEEL 
COMPANY  et  al. 

(See  S.  O.  Reporter's  ed.  57-64.) 

Appeal — dismissal   of    hill  on  appeal   from 
preliminary  injunction. 

The  circuit  court  of  appeals  In  reversing  an  or- 
der of  a  circuit  court  granting  upon  ex  parte 
aflidavlts  a  preUminnry  Injunction  in  a  suit 
for  tbo  InfrinKt'inent  of  n  patent  should  not 
dismiss  the  bill,  where  complainants  appar- 
ently had  no  opportunity,  previous  to  the 
beariug  In  the  lower  court,  to  Inspect  the  af- 
fidavits filed  by  defendants,  and  was  grunted 
no  leave  to  rebut  them. 

[No.  18L] 

Argued  March  8,  S,  190S.    Decided  April  6, 

1903, 


Note. — Aa  to  the  effect,  in  the  circuit  court 
of  appeals,  of  previous  adjudications  as  to  the 
validity  and  construction  of  pat  en  la-— see  noten 
to  National  Cash  Register  Co.  v.  Amorlcan  Cash 
TRegl.ster  Co.  3  C.  C.  A.  563  :  Thorapson-TTouston 
Klet'trlc  Co.  v.  TTooalck  K.  Co.  27  r.  C.  A.  427  : 
and  United  States  Freehold  Ixind  &  Emigration 
(*o.  v.  (Jallegos,  82  C.  C.  A.  484. 
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ON  WRIT  of  Certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for  the 
Second  Circuit  to  review  a  decree  which  re- 
versed an  order  of  the  Circuit  Court  for  the 
Southern  District  of  New  York  granting  a 
preliminary  injunction  in  a  suit  for  the  in- 
fringement of  a  patent,  and  remanded  the 
cause  to  that  court,  with  instructions  to  dis- 
miss the  bill.  Reversed,  and  remanded  to 
the  Circuit  Court  for  final  hearing. 

See  same  case  below,  47  C.  C.  A.  315,  108 
Fed.  267,  49  C.  C.  A,  87,  110  Fed.  377. 

Statement  by  Mr.  Chief  Justice  Fuller  t 

This  was  a  bill  in  equity  filed  in  the  cir- 
cuit court  of  the  United  States  for  the 
soutliern  district  of  New  York  by  John  A. 
Brill  and  the  J.  G.  Brill  Company  against 
the  Peckham  Motor  Truck  &  Wheel  Com- 
pany and  others,  praying  for  injunction  and 
accounting  for  infringement  of  letters  pat- 
ent No.  478,218,  for  an  improvement  in  car 
trucks,  issued  July  5,  1802. 

The  J.  G.  Brill  Company  was  a  manufac- 
turer of  street  cars  and  trucks  at  Philadel- 
phia, and  the  Peckham  Motor  Truck  & 
Wheel  Company  was  a  manufacturer  of 
trucks  at.  Kingston,  New  York. 

The  bill  was  filed  October  15,  1900,  and  a 
motion  for  preliminary  injunction  on  behalf 
of  compluinants  on  claims  1  and  2  of  the 
patent  in  suit  was  heard  by  Judge  Lacombe 
on  October  20,  1900,  on  aflidaivits  previously 
served  by  complainants,  including  the  rec- 
ord of  an  adjudication  in  tlie  circuit  court 
in  the  case  of  Brill  v.  Third  Ave.  R,  Co,  in 
which  the  opinion  of  Judge  Shipman  was 
filed  July  0,  1900.     103  Fed.  289. 

Defendants  filed  afildavits  at  the  hearing, 
which  had  been  sworn  to  October  25  and  20, 
and  which  complainants  had  apparently  had 
no  opportunity  to  inspect  before  the  argu- 
ment.    These  affidavits  set  up  two  patents 
(^fanier,  of  August  27,  1889,  •No.  400,993 [ 
and  Peckham,  of  January  21,  1890,  No.  419,- 
870),  which  had  also    been    bcfoi*e    Judge 
Shipman  in  the  prior  case,  and  defendants 
contended,  in  view  of  these  two  patents,  that 
the  two  claims  in  controversy  must  be  lim- 
ited in  their  scope,  and  that  there  had  been 
no  infringement  of  the  claims  as  thus  lim- 
ited.   Judge  Lacomhe  held  that,  as  there  was 
no  prior  patent  before  him  which  had  not 
been  before  Judge  Shipman,  and  as  the  com- 
bination, which  Judge  Shipman  described  as 
tlie  gist  of  the  invention,  was  undoubtedly 
in  defendants'  structures,  complainants  wer& 
entitle<l  to  a  restraining  order  under  "well- 
settled   rules   of   practice."     105    Fed.   626. 
The    preliminary  injunction  was    therefore 
granted.    From  this  interlocutory  order  de- 
fendants took  an  appeal  to  the  circuit  courts 
of  appcjils  for  the  second  circuit,  and  on 
a  hearing  there  the  order  granting  the  pre- 
liminary injunction  was  reversed,  and  th^ 
cause  remanded  to  the  circuit  court  with  in- 
structions to   dismiss  the  bill   with   costs. 
47  C.  C.  A.  315,  108  Fed.  267.    A  petitiom 
was   filed   for  a  rehearing,  and  denied.  49 
C.  C.  A.  87,  110  Fed.  377.    This  writ  of  cer- 
tiorari was  then  granted.     183  U.  S.  098,  46 
L.  ed.  305,  22  Sup.  Ct.  Rep.  946. 
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Messrt.  Francis  Rawie  and  Frederick 

P.  Fish  argued  the  cause,  and,  with   Mr. 
Joseph  L.  Levy,  filed  a  brief  for  petit  ionorn: 

The  rule  in  the  hfast-Fooft  Casr  \viH  not  U* 
applied  unlest*  it  appears  that  the  iMitiro 
merits  are  before  the  rourt  of  appoals.  thnt 
the  complainant  has  fully  proved  ail  the 
facts  which  are  relevant  in  support  of  tlic  hill 
of  complaint,  and  that  no  fact  alleged  on  be- 
iinlf  of  the  defendant  is  disputed. 

Mast,  F.  d  Co.  V.  Stover  Mfg.  Co.  177  U.  S. 
485,  44  L.  ed.  856,  20  Sup.  Ct.  Rep.  708; 
tJartlt  V.  liroirn,  113  111.  476,  55  Am.  Rep. 
-4:U:  Crrrn  v.  Mills,  30  L.  R.  A.  90.  10  C.  C. 
Ji.  51 «,  25  U.  S.  App.  383,  69  Fed.  852;  Kuox- 
€:inc  V.  .\frica,  23  C.  C.  A.  252,  47  U.  S.  App. 
■74,  240,  77  Fed.  501 ;  Electric  Vehicle  Co.  ▼. 
M'intoH  Motor-Carriage  Co.  104  Fed.  814. 

''Sufficient  weight"  was  not  given  to  the 
xule  of  coraitv  by  the  court  below. 

Mant,  F.  dCo.  v.  Htovcr  Mfg.  Co.  177  U.  S. 
-485,  44  L.  ed.  856,  20  Sup.  Ct.  Rep.  708; 
4Jon8olidated  Fastener  Co.  v.  flatfs,  41  C.  C. 
A.  142.  100  Fed.  984;  Electric  Mfg.  Co.  T. 
Edison  ElectHc  Light  Co.  10  C.  C.  A.  106,  18 
V.  S.  App.  637,  61  Fed.  834. 

On  appeal  from  an  order  granting  a  pre- 
liminary injunction,  the  circuit  court  of  ap- 
peals will  consider  only  whether  the  lower 
<?onrt  exereised  a  reasonable  discretion  in 
granting  an  injunction. 

Lijt'tc  Filter  Co.  v.  (7 rrm an- American  Fil- 
ter Co.  47  C.  C.  A.  94,  107  Fed.  040:  Bissell 
i^firpet-Sirvepcr  Co.  v.  Hoshni  Sirrrprr  Co. 
10  C.  C.  A.  25,  43  U.  S.  App.  47,  72  Fed.  545; 
iitrorns- Roger  Mfg.  Co.  v.  Hroun,  52  C.  C.  A. 
550.  114  Fed.  039;  Soiithirn  P.  Co.  v.  Earl, 
27  C.  C.  A.  185,  48  U.  S.  App.  716.  82  Fed. 
«»00. 

The  prior  adjudication,  not  \mn^  the  sub- 
ject of  the  appeal,  is  entitle<l  to  the  same 
weight  in  the  circuit  court  of  appeals  which 
it  r^hould  have  had  in  the  rircuit  court. 

(Consolidated  Fastener  Co.  v.  Littaucr,  28 
C.  ('.  A.  133,  51  U.  S.  App.  ayA.  S4  Fe<l.  1(W: 
Ditplt*x  Print  in  If- Press  Co.  v.  Campbell  Print- 
ing Press  d  Mfg.  Co.  V.\  C.  C.  A.  220,  37  U. 
S.  App.  250.  69  Fed.  250;  American  Paper 
Pail  d  Hot  Co.  v.  National  Folding  Jiox  d 
Paj}er  Co.  2  C.  C.  A.  105,  1  U.  S.  App.  283, 
51  Fed.  229;  Heaton  Peninsular  liutton- 
Fastrner  Co.  v.  Elliott  Button-Fastener  Co. 
58  Fed.  220. 

Messrs.  William  A.  Megrath  and 
Ckarlei  H.  Dnell  argued  the  cause  and 
filed  a  brief  for  respondents: 

The  circuit  court  of  appeals  was  justified 
in  dismissing  the  bill  of  coTnplaint. 

Mast,  F.  d  Co.  v.  St  over  Mfg.  Co.  177  U.  S. 
485,  44  L.  ed.  856,  20  Sup.  Ct.  Rep.  708. 

Mr.  Henry  P.  Wells  lil(«d  a  brief  in  opposi- 
tion to  the  petition  for  certiorari. 

Mr.  Chief  Justice  Fuller  delivered  the 
opinion  of  the  court: 

The  circuit  court  for  the  southern  district 
of  New  York,  Shipman,  J.,  presiding,  in 
July.  1900,  entered  a  decree  in  the  case  of 
Brill  V.  Third  Ave.  K.  Co.,  adjudging  the  let- 
ters patent  to  George  M.  Brill  of  July  5, 
1892,  No.  478,218,  for  improvements  in  car 
trucks,  as  to  claims  1,  2,  9,  10,  11,  12,  14, 
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and  27  thereof,  to  be  good  and  valid,  and 
that  defendant,  as  the  purchaser  of  181 
trucks  of  the  BcMuis  Car  Box  Company,  had 
infringed  the  e\<'lusive  rights  of  complain- 
ani  thereunder;  and  for  injunction,  account- 
in;:!,  and  •recovei-y  of  damages.  And  a  final[59] 
decree  was  entere<l  in  the  caus<»  October  1, 
1900.  This  bill  was  filed  October  15,  1900, 
in  the  same  court,  against  another  truck 
building  company,  and  a  motion  for  prelim- 
inary injunction  was  heard  in  that  court  be- 
fore Lacombe,  J.,  and  sustained  on  the 
strength  of  the  previous  adjudication.  The 
patent  reflated  to  the  construction  of  non- 
pivotal  electric  street  railway  trucks,  and 
the  invention  was  intended  to  remedy  oscil- 
lation. 

Judge  Lacombe.  in  ordering  the  prelimin- 
ary injunction,  said: 

"The  only  question  presented  is  whether 
defendant's  structure  mfringes.  That  in- 
volves the  constniction  of  the  claims  de- 
clared on,  and,  for  the  purpo-ses  of  this  mo- 
tion, the  construction  already  adopted  by 
this  court  on  final  lumring  in  the  Third  .Ave, 
Case,  103  Fed.  280,  should  be  follow<Hl;  for 
there  is  no  prior  piitent,  no  prior  use,  proved 
here,  which  was  not  before  Judge  Shipuian. 
It  is  true  that  in  that  case  the  defendant's 
device  was  a  nmch  closer  copy  than  the  one 
now  under  consideration,  containing,  as  it 
did,  the  feature  that  the  spiral  spring.s  came 
first  into  play,  and  the  further  featun*  of 
depending  caps,  in  which  the  leaves  of  the 
elliptical  springs  play  vertically.  But  the 
court  most  carefully  indicates  that  the  lead- 
ing feature  of  the  invention  lies  outside  of 
these  details;  that  the  'gist  of  the  invention 
consists  in  combining  with  the  frames  of 
the  truck  and  the  spiral  springs  other 
springs,  viz.,  elliptical  springs,  between  the 
car  body  and  the  extensions  of  the  independ- 
ent frame.'  the  object  being  to  break  the 
rhythm  of  the  springs,  and  thus  do  away 
with  the  galloping  or  rocking  motion.  The 
defendant  here  insists  that  there  is  no 
rhythm  broken,  indeed,  that  there  is  no 
rhythm  to  break, — and  that  the  combination 
of  the  quotation  does  not  do  away  with  the 
galloping  motion.  On  those  points,  how- 
ever, this  court  should  follow  the  earlier  de- 
cision. There  are  additional  rods,  and  also 
spirals,  below  the  frame,  which  apparently  in 
defendant's  structure  do  their  share  in  elim- 
inating galloping;  but  the  combination 
which  Judge  Shipman  described  as  the  gist 
of  the  invention  is  undoubtedly  in  defend- 
ant's structure,  and,  under  well-settled  rules 
of  practice,  complainant  is  entilUtd  to  a  re- 
straining order  until  final  he^iring." 

•The  rule  of  practice  for  one  member  of|60] 
a  court  to  regard  the  prior  deci«<ion  of  an- 
other, in  cases  of  this  kind,  as  to  b(»  fol- 
lowed until  otherwise  authoritatively  ad- 
judicated, seems  to  be  justified  in  the  or- 
derly conduct  of  proceedings,  and  the  circuit 
court  of  appeals  did  not  hold  that  the  cir- 
cuit court  had  improvidently  exercised  its 
discretion  in  granting  the  preliminary  in- 
junction in  accordances  with  its  own  prior 
decision  and  di'cree,  which  decree  was  not 
the  subject  of  the  appeal.     But  the  court 
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proceeded  to  dispose  of  the  case  upon  its 
merits  as  one  in  which  it  was  apparent  com- 
plainant could  not  ultimately  prevail,  and 
relied  on  Mast,  F.  d  Co.  v.  Stover  Mfg.  Co. 
177  U.  S.  485,  44  L.  od.  S5G,  20  Sup.  Ct. 
Rep.  708,  as  authorizing  the  pursuit  of  that 
course. 

It  was  contended  there  that  the  circuit 
court  of  appeals  for  the  seventh  circuit  erred 
in  refusing  to  follow  the  opinion  of  the  cir- 
cuit court  of  appeals  for  the  eighth  circuit 
in  respect  of  the  validity  and  scope  of  a 
jxitent,  and  in  reversing  the  order  of  the  cir- 
cuit court,  which,  on  tlie  ground  of  comity, 
had  done  ho,  and  we  hold  that  the  obligation 
was  not  imperative,  but  that  the  circuit 
court  of  appeals  for  the  seventh  circuit  was 
at  liberty  to  exercise  its  own  judgment. 

In  doing  so  the  court  of  appeals  directed 
the  dismissal  of  the  bill,  before  answer  tiled 
or  proofs  taken,  on  an  appeal  from  an  or- 
der granting  a  temporary  injunction,  and  its 
action  in  that  regard  was  a  principal  ques- 
tion discussed  in  this  court. 

It  should  be  observed  that  in  that  case 
complainant  was  served  with  defendant's  af- 
fidavits before  the  argument  below,  and  was 
|H»rmitted  to  put  in  rebuttal  affidavits.  The 
merits  of  the  case  were  fully  before  the 
court,  and  the  pntcnt  in  suit  related  to  the 
u»e  in  a  windmill  of  an  old  and  simple  me- 
chiuiical  devire  for  tho  purpose  of  convert- 
ing a  rotary  into  a  reciprocating  motion.  It 
was  held  that  the  case  fell  within  the  rule 
sometimes  ap]>lied  where  there  is  no  dispute 
upon  the  fncts,  and  there  appears  to  be  no 
reasonable  possibility  that  complainant  may 
succeed.  IJut  this  court  took  care  to  define 
the  class  of  cases  in  which  that  might  be 
done,  and,  speaking  through  Mr.  Justice 
Krown.  said: 

"Does  this  doctrine  apply  to  a  case  where 
a.  temporary  injunction  is  granted  pcndcnic 
[61]/t7e  upon  jifTldavits  and  immodiatoly  'ufHrn 
the  filing  of  a  bill?  We  are  of  opinion  that 
this  must  be  detorniincd  from  the  circum- 
stances of  the  particular  case.  If  the  show- 
ing made  by  the  plaintiff  Ire  incomplete;  if 
the  order  for  the  injunction  be  reversed,  be- 
cause injimction  was  not  the  projxjr  remedy, 
or  because,  imder  the  particular  circum- 
stances of  the  case,  it  should  not  have  been 
granted;  or  if  other  relief  be  possible,  not- 
withstanding the  injunction  be  refused. — 
then,  clearly,  the  case  should  be  remanded 
for  a  full  hearing  upon  pleadings  and  proofs. 
I5ut  if  the  bill  be  obviously  devoid  of  equity 
upon  its  face,  and  such  invalidity  be  in- 
capable of  remedy  by  amendment;  or  if  the 
patent  manifestly  fail  to  disclose  a  patent- 
able novelty  in  the  invention, — we  know  of 
no  reason  why,  to  save  a  protracted  litiga- 
tion, the  court  may  not  order  the  bill  to  be 
dismissed.  Ordinarily,  if  the  case  involve 
a  question  of  fact,  as  of  anticipation  or  in- 
fringement, we  think  the  parties  are  enti- 
tled to  put  in  their  evidence  in  the  manner 
prescribed  by  the  rules  of  this  court  for  tak- 
ing testimony  in  equity  causes.  But  if  there 
be  nothing  in  the  ailidavits  ten<ling  to  throw 
a  doubt  upon  the  existence  or  date  of  the 
anticipating  devices,  and  giving  them  their 
TOif 


proper  effect,  they  establish  the  invalidity  of 
the  patent;  or,  if  no  question  be  made  re- 
garding the  identity  of  the  alleged  infrinf*- 
ing  device,  and  it  appear  clear  that  auch  de- 
vice is  not  an  infringement,  and  no  sugges- 
tion be  made  of  further  proofs  upon  tbB 
subject, — we  think  the  court  should  not  only 
overrule  the  order  for  the  injunction,  but 
dismiss  the  bill." 

In  the  present  case  the  notice  of  the  mo- 
tion for  preliminary  injunction  was  return- 
able Oetol)er  19,  and  due  service  of  com- 
plainant's affidavits  was  made;  the  hearing 
was  adjourned  to  October  26  on  defendants' 
application;  and  on  that  day  defendants'  af- 
liilavits  were  presented  and  the  hearing  pru- 
cecHled,  com]>lainants  not  having  been  af- 
forded previous  opportunity  to  inspect  these 
affidavits,  and  not  being  granted  leave  to  re- 
but them. 

I'he  record  does  not  show  that  leave  was 
asked,  but.  if  so,  it  would  naturally  be  de- 
nied beciiuse.  in  the  opinion  of  the  circuit 
court,  its  previous  decision  necessarily  re- 
quired the  granting  of  the  preliminary  in- 
junction. In  any  view,  the  effect  was  that 
comphiinants,  although  they  were  prepared 
to  go  on  with  the  *  mot  ion  they  had  made.ffl 
were  subjected  on  api>eal  to  the  same  conse- 
quences as  if  the  preliminary  hearing  had 
been  a  final  one. 

Complainants,   if  the  case  had    been    re- 
tained  for  final   hearing,   could  have  cross- 
examined  defendants*  ex  parte  witnesses  as 
to  the  actual  construction  of  defendants*  va- 
rious trucks  containing  the  combination  of 
spiral   and  elliptical  springs  of  the  patent 
in  suit;  the  actual  operation  of  defendants' 
devices;  whether  defendants*  devicc^a  in  fact 
infringed  claims  1   and  2  of  complainants' 
patent  if  limited;  or  claims  0,  10,  11,  and 
14  thereof;   or  whether  the  devices  of  the 
Peckham  patent,  No.  419,876,  were  in  fact 
incapable  of  jiracticable  use,  or  were  ever  in 
fact  used ;   and  could  have  intro<luced  evi- 
dence  on   these   subjects,   as,   also,   on   the 
question    whether    complainants'    invention 
ant('cIat4Hl  the  IVckham  and  Manier  patents; 
to  establish  the  utility  and  value  and  adop- 
tion and  use  of  the  combination  of  claims- 
1  and  2;  and  that  defendants'  trucks  werc» 
not  "radically  difTcrcnt,  both  in  oonstructioa 
and  mod(^  of  operation,  from  that  of  the  pat- 
ent in  suit,"  as  alleged  by  defendants'  coun- 
sel to  have  been  sliown  by  the  experiment* 
set  up  in  defendants*  affidavits. 

Those  experiments  were  performed  by  re- 
spondents and  their  experts  between  the  fil- 
ing of  the  bill  and  the  hearing  of  the  motion, 
some    eleven    days,    and  counsel   say   tba^ 
*'these  experiments   would   seem  to  demon- 
strate conclusively  that  Peckham's  elliptic 
springs  do  not  perform  the  function  claimed 
for  the  elliptic  springs  in  the  patent  in  suit- 
Indeed,  as  far  as  galloping  goes,  their  in- 
troduction  into  the  Peckham  truck  is  dem- 
onstrated to  be  a  positive  disadvantage;  and 
the  only  beneficial   function  they  can  per- 
form,— the  only  reason  for  their  continued 
use  all  these  years, — is  that  stated  by  tlie 
respondents,   t.   e.,  to  prevent    the    latenl 
swaying  of  the  car  body." 
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This  is  said  in  support  of  the  contention, 
OB  which  counsel  lay  great  stress  in  this 
Bomt,  that  respondents  lessen  oscillation  by 
kht  xu%  of  an  underlying  tension  spring,  and 
dliptical  springs  merely  for  bracing  the 
body. 

Counsel  also  say  "that  all  of  these  mat- 
ters in  reference  to  the  functions  of  the 
i|Mring8,  and  whether  they  operated  accord- 
inc  *to  the  theories  of  the  petitioners  or  the 
beuef  of  the  respondents;  and,  incidentally, 
irhether  respondents'  trucks  did  really  em- 
body the  alleged  invention  of  the  patent  in 
nii^ — were  susceptible  of  absolute,  practi- 
iml  demonstration." 

Clearly,  complainants  were  entitled  to  test 
these  experiments  by  cross-examination,  and 
to  introduce  evidence  on  their  part  as  to 
the  operation  of  the  springs. 

If  Judge  Shipman's  definition  of  claims 
1  and  2  was  correct,  no  question  of  infringe- 
ment would  arise,  but  the  court  of  ap|>cals 
beld  that  his  interpretation  wa.s  incorrect, 
iBd  on  reference  to  Manier,  No.  409,003,  and 
Peckham,  No.  419,876,  that  the  claims,  as 
they  read  and  as  Judge  Shipman  construed 
them,  must  be  limited.  Yet  it  is  admitted 
hgr  counsel  that  the  date  of  the  concoption  of 
the  invention  of  the  patent  in  suit  was  prior 
to  the  dates  of  both  the  patents  of  Mnnier 
and  Peckham;  but  it  is  argued  that  tlie  in- 
ventor was  not  sufficiently  diligent  in  re- 
ducing his  invention  to  practice.  If  the 
matter  of  delay  were  of  importance,  as  as- 
sumed, it  was  open  to  the  inventor  to  ex- 
plain the  reason  of  the  delay,  if  any,  and 
complainants  were  entitled  to  make  proof 
of  such  explanation. 

Again,  in  respect  of  "the  actual  operation 
of  defendants'  devices  as  compared  with  the 
devices  of  the  patents  in  suit,"  and  "the 
Question  whether  defendants'  devices  do,  in 
fact,  infringe  claims  1  and  2,  if  said  claims 
are  to  be  limited  as  held  by  the  court  be- 
low," respondents'  counsel  contend  that  this 
imue  was  tendered  by  respondents  and  de- 
cided by  the  circuit  court  of  appeals,  and 
that  the  case  ought  not  to  be  "reopened"  to 
permit  petitioners  to  introduce  additional 
poofs.  The  difficulty  is,  however,  that  the 
MBUe  was  only  tendered  on  the  preliminary 
application,  and  the  hearing  was  not  in  it- 
self a  final  hearing.  If  complainants  in  tev- 
sry  case  must  understand  that  a  motion  for 
preliminary  injunction  requires  the  same 
showing  as  on  final  hearing,  very  few  mo- 
tions of  that  sort  would  be  made. 

We  think  the  case  comes  within  the  ex- 
ceptions pointed  out  in  the  Mast,  Foos,  & 
Company  decision,  and  are  impressed  with 
the  conviction  that  complainants  have  not 
had  their  day  in  court,  and  that  it  ought  to 
|be  accorded  them.  At  *the  same  time  we  do 
not  wish  to  go  into  the  case  so  far  as  to  in- 
dicate any  opinion  .as  to  the  proper  con- 
struction of  claims  1  and  2  or  on  the  ques- 
tion of  infringement.  There  should  be  a 
hearing  below  after  the  case  is  made  ripe 
for  it,  unaffected  by  any  intimations  from 

OS. 

The  situation,  then,  is  this:  The  order 
for  a  preliminary  injunction  wtis  reversed 
180  U.  8. 


as  part  of  the  decree  <lirecting  the  diHuiissal 
of  the  bill,  and  not  independently  of  the 
grounds  on  which  that  conclusion  rested. 
But  the  court  of  appeals  had  the  power  to 
vacate  the  preliminary  injunction,  and  had 
only  this  been  done,  an  appeal  to  this  court 
could  not  have  been  taken,  nor  would  a  cer- 
tiornri  ordinarily  have  been  granted  in  such 
circumstances. 

Considering  the  peculiar  attitude  in 
which  the  case  is  presented,  we  prefer  not 
to  discuss  the  question  how  far  the  appel- 
late courts  are  justified  in  reversing  orders 
of  the  circuit  courts  granting  preliminary 
injunctions,  when  their  discretion  has  not 
been  improperly  exercised,  and  the  order 
will  be — 

Decree  of  the  Circuit  Court  of  Appeals 
reversed,  and  cause  remanded  to  the  Circuit 
Court  with  a  direction  to  proceed  to  final 
honring  in  due  course;  the  latter  court  being 
loft  at  liberty  to  deal  with  the  preliminary 
injunction  as  it  otherwise  might  but  for  this 
decree. 


STATE  OF  TENNESSEE  on  the  Relation 
of  G.  L.  MALONEY  et  aU,  Plffs.  in  Krr,, 

V. 

STEPHEN    P.    CONDON,  T.  T.  McMillan, 
James  Rich,  and  H.  C.  Anderson. 

(See  S.  C.  Reporter's  ed.  64-71.) 

Error  to  state  court — academic  case. 

A  writ  of  error  to  review  the  judgment  of  a 
state  court  in  an  action  for  usurpation  of  pub- 
lic office,  instituted  under  Shannon's  (Tenn.) 
Code  1S06,  §i  516.5  et  acq.,  on  the  relation  of 
persons  superseded  therein  by  a  legislative 
act  challenged  as  unconstitutional,  will  be  dls- 
mlHscd  where  the  terms  of  office  of  all  the 
parties  to  the  suit,  both  relators  and  defend- 
ants, have  expired. 

[No.  209.] 

Argued  March  12,  IS,  190S.    Decided  April 

6,  fOOS. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Tennessee  to  review  a  judgment 
which  affirmed  decrees  of  the  chancellor  and 
the  Court  of  Chancery  Appeals  dismissing 
a  bill  in  an  action  for  usurpation  of  office. 
Dismissed. 

See  same  case  below,  108  Tenn.  82,  66  6. 
W.  871. 

Statement  by  Mr.  Chief  Justice  Fallen 
•This  was  a  bill  tiled  in  the  chanceiy  court [65] 
of  Knox  county,  Tennessee,  under  the  stat- 
ute in  that  behalf,  in  the  name  of  the  state, 
"on  the  information  of"  T.  A.  Rambo  and 
G.  L.  Malonoy,  G.  H.  Strong,  S.  L.  England, 
Sam  Vance,  J.  F.  C.  Harrell,  and  R.  L.  Pe- 
ters against  Stephen  P.  Condon,  T.  T.  McMil- 

NoTK. — On  vrrils  of  etror  from  United  titates 
Supreme  Court  to  9tate  courts — see  uotes  to 
Hamblin  v.  Western  T^nd  Co.  37  ii.  ed.  TJ.  8. 
267  :  Klpley  v.  Illlnola.  42  L.  ed.  IT.  S.  908  :  and 
Be  Buchanan,  39  L.  ed.  U.  S.  884. 
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Ian,  and  Janirs  Rich,  and  H.  C.  Anderson,  Tennessee;  illegal,  null,  and  void;  and  '*iiot 

rcprcsmiiii^    "that    at   the   January  Term,  efTective  to  deprive  the  said  parties  of  thft 

1808.  U.  II.  Stroll*^:  and  T.  A.  Rambo  were  several  offices  aforesaid,  to  which  they  wene 

duly  and  le/^ally  elected  by  the  county  court  regularly  elected,  or  of  the  rights,  powen, 

of  Knox  county,  Tennessee,  members  of  the  privileges,    and    emoluments   thereof,"   and 

pike   commission    of    Knox    county  for  the  that  defendants  "are  unlawfully  holding  and 

term  of  four  year<,  which  would  make  their  exercising  said   offices   of   public  road  com- 

tonns  of  office  expini  in  January,  1902,  and  missioners  and  superintendent  of  roads  and 

<i.   ]j.  Malonoy,  who  is  tlic  jud^e  of  Knox  associate  members,  and  that  they  are  uaurp- 

county,  Tennessee,  is    by    o])cration    of  the  ers  of  said  offices." 

law,  ex  officio  chairman  of  stud  commission.  The  prayer  was  (1)  for  process;  (2) 
'J'lic  said  Sam  Vanoo  and  J.  F.  C.  Harrell  "that  the  said  defendants  may  be  enjoined 
were  duly  elected  members  of  the  said  work-  from  holding  the  said  offices  of  public  road 
house  commiifsion  by  the  said  county  court  commissioners,  or  superintendent  of  public 
of  Knox  county,  Tenn(^see.  at  its  January  roads,  or  associate  members  of  said  road 
Term,  1$>01,  which  wouM  make  their  terms  commission,  or  manager  of  the  workhouse, 
of  office  expire  in  1903.  The  said  S.  L.  Eng-  or  from  exercising  any  of  the  powers  and 
land  and  I.  N.  White  were  duly  elected  rights  which  the  said  act  of  February  8* 
workhouse  commissioners  of  Knox  coimty,  1901,  attempts  to  confer  upon  them,  and 
Tennessee,  at  its  January-  Term,  1900,  which  that  they  may  be  enjoined  from  receiving 
would  make  their  terms  of  office  expire  in  any  of  the  emoluments  appertaining  to  the 
l!)02,  and  the  said  G.  h.  Maloney  as  jud^'e  safd  offices  under  and  by  virtue  of  the  said 
of  the  county  is  vx  officio  chairman  of  the  unconstitutional  and  void  act,  and  that  upon 
said  commission.  The  said  R.  L.  Peters  final  hearing  said  injunction  may  be  made 
was  elected  superintendent  of  the  work-  perpetual;"  (3)  that  the  defendants  be  re- 
house ill  January,  1898,  which  would  quired  to  execute  a  bond  to  indemnify  and 
make  Iiis  term  of  office  expire  in  Jan-  hold  harmless;  (4)  "that  upon  final  hear- 
uary.  1902.  All  of  said  officers  were  injr  a  decree  may  be  remlered  declaring  that 
duly  and  lo.i^'ally  elected,  and  inducted  into  the  said  act  of  February  8,  1901,  ♦is  uncou-[6^ 
their  res[K'ctivc  offices,  and  assumed  the  du-  stitutional,  null,  and  void,  and  that  the 
ties  thereof,  and  up  to  the  time  of  the  quail-  same  confers  no  right  upon  the  defendants, 
ticatioTi  of  defendants,  to  wit,  on  March  2,  and  that  tlie  defendants  are  not  entitled  to 
1001.  cfuitinue<l  to  perform  the  duties  and  exercise  any  of  the  powers  and  privileges 
c\erci-*e  the  functions  and  receive  the  emolu-  therein  contained,  or  to  enjoy  any  of  the 
uKuts  ]>ertaining  to  said  offices."  rights  and  emoluments  therein  given  to 
The  l»ill  then  averred  that,  on  February  them,  and  that  they  be  required  to  surren- 
8,  1901,  an  act  of  the  general  assembly  of  dcr  same  and  turn  over  all  the  powers, 
t  he  state  of  Tennessee  was  approved  by  the  property,  and  privileges  thereof  to  the  right- 
^•overnor.  and  went  into  elTeet,  entitled:  fui  owners  aforesaid;" (6)  and  for  general 
"An  Act  to  Create  a  Board  of  Public  Road  relief. 

CommiKsiont^s,  to  Regulate  the  Laying  Out  On  March  21,  1901,  an  application  for  in- 
and  NVorkinfi  of  Public  Roads  in  this  Slate,  junction  was  denied,  and  on  March  23d  the 
in  Counties  Having  a  Population  of  Not  bill  was  amended  by  striking  out  the  third 
Less  than  70,000  and  Not  More  than  90,000,  clause  of  the  prayer.  Defendants  filed  a  do- 
under  the  Inderal  Census  of  the  Year  1900,  murrer  March  29,  1901,  which,  on  the  next 
or  any  Suhs('«|uent  Federal  Census,  and  to  day,  was  sustained  and  the  hill  dismissed. 
[66|L*rovido  a  Method  for  the  Management  •and  The  case  was  then  carried  to  the  court  of 
c:ontrol  of  (;<»unty  Workhouses  in  Counties  chancery  appeals,  and  it  was  there  contend- 
Coniin<:  under  the  Provisions  of  this  Act."  ed,  on  errors  assigned,  that  the  act  of  Feb- 
That,  in  pursuance  of  the  act,  the  governor  ruary  8,  1901,  was  invalid  because  in  vio- 
of  Tenuoser,  on  Fehruarj'  IG,  1901,  appoint-  lation  of  the  14th  Amendment  to  the  Con- 
ed Stephen  P.  Condon,  .Janie^  Rich,  and  T.  gtitution  of  the  United  States,  as  well  as  of 
T.  Me^VIillan  as  the  hoard  of  public  road  ^.^^  gtate  Constitution.  The  court  of  chan- 
commissioners;  that  Condon  was  appointed  appeals  affirmetl  the  judgment  of  the 
su|»erinte.ndcnt  of  ])ul)lic  roads,  and  the  chancellor,  August  29,  1901,  and  an  appeal 
olher  two  associate  members  of  the  road  ^^^  prosecuteil  to  the  supreme  court  of  the 
eonnnission;  that  the  governor  had  issued  to  ^^^^^^  ^^,^^^^  i^  ^^.„„  ^^^^  alleged,  in  the  as- 
(Icfendants  commissions  as  such  public  road  ^j  .^^t  of  errors,  that  the  act  in  question 
nunnHv^ioners;.nid  that  they  gave  bond  and  ^^..^^  .^  violation  of  the  state  Constitution 
qualified  March  2,  1901,  and  are  now  at-  ^^^  ^^  ^^^  ^^^j^  Amendment.  The  supreme 
tempting  to  perform  the  duties  of  the  said  ^^^^^^  ^^^^^  ^^  November  16.  1901.  th^t  the 

""  That   defen<lants  had   in   fact  ousted  the  ^^^*^*^T  T*  '"  ''^^^'? .^l' ^ill^!!!'  ^^ 

pike  commissioners,  the  workhouse  commis-  ^^J^^^  ^^  ^«^j;*^  «'  *^^«  ^'^^"^i^^*'^ 

iic.iurs,  and   superintendent  from  their  re-  of  the  court  of  chancery  appeals.    108  Tenn. 

>|Mriiv«.   positions,   and    deprived   them    of  82,  65  fe.  W.  871.     Thereupon  a  writ  of  er- 

their  pi  ivilf-.-s  and  powers;  and  that  H.  C.  ror  wa«  sued  out  from  this  court,  and  the 

.\nder-oii   had    been    elected    by  defendants  record  was  filed  and  the  cause  docketed  De- 

iiianayer  of  the  workhouse.  cember  10,  1901.     No  motion  was  made  to 

Complainants    further     represented    that  advance  the  case,  and  it  came  on  for  argn- 

the  act   of  February  8,   1001,  was  in  plain  ment    and    was    argued    March  12  and  13, 
violation  of  the  Constitution  of  the  state  of    1903. 
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Mr.  G.  W.  Pickle  argued  the  cause,  and, 
with  Mr.  J.  IV.  Green  and  Ueaare.  Pickle  d 
Turner,  filfd  a  brief  foi'  plaintiffs  iu  error. 

J/r.  Joslma  W.  Caldwell  argued  the 
cause,  and,  with  Mr.  Charlea  T.  Calet,  Jr., 
filed  a  brief  for  defendants  is  error: 

This  action  is  easGntially  k  persona)  or 
private  one. 

Hlate  er  rel.  Johnson  v.  Campbell,  8  Lea, 
76;  Scott  V.  Johnson,  6  Heiek.  014. 

When  the  relator  aecka  bf  information, 
not  only  to  oust  respondent,  but  also  to  es- 
tablish bis  own  right  to  the  office,  be  must 
■how  both  his  interest  in  and  title  to  the 
office. 

High,  Extr.  Legal  Rem.  3d  Ed.  i  300  cit- 
ii^  State  ex  rel.  Kempf  v.  Boa.1,  40  Mo.  52S; 
indretca  t.  Btatc,  69  Miss.  740,  13  So.  853. 

Ordinarily  it  nould  si'em  to  be  a  sufTicicnt 
□bjectioD  that  the  case  is  one  in  which  the 
court  cannot  give  judgment  of  ouster,  even 
should  the  relator  succeed. 

High,  Extr.  Lcgnl  Bern.  3d  Ed.  i  044. 

The  state  is  not  in  any  real  sense  a  party 
to  a  suit  of  this  kind. 

MiUer  V.  Sew  York,  12  Wall.  159,  20  L. 
ed.  2--.fl. 

This  suit  must  abate. 

United  States  v.  Boutuell,  17  Wall.  604, 
21  L.  ed.  721. 

Mr.  Chief  Justice  Fnller  delivered  the 
opinion  of  the  court: 
S|  *Thi!^  was  a  oroceeding  under  provisionA 
of  the  Code  of  1'ennesaee,  authorizing  a  bill 
in  pquilv  to  be  filed  "whenever  any  person 
unlawfully  holds  or  exercises  any  public  of- 
fice or  franchise  within  this  state."  Shan- 
non's (Tenn.)  Code  1806,  {  5166,  cl.  1;  % 
6167. 

By  sections  616S  and  6179  it  is  provided 
that  the  suit  may  be  brought  "by  the  attor- 
ney general  for  the  district  or  county,  when 
directed  so  to  do  by  the  general  a-iBenihly, 
or  by  the  governor  and  attorney  general  of 
the  'stat«  concurring"  or  "on  the  informa- 
tion of  any  person,  upon  such  person  giving 
security  for  the  costs,"  when  the  attorney 
general  for  the  district  or  oounty  may  in- 
stitute the  proceeding  without  direction. 
Stale  ew  rel.  Johnson  v.  Campbell,  8  Lea, 
74,  76. 

Such  was  this  suit,  which  was  not 
brought  l^  direction  of  the  general  assem- 
bly, or  of  the  governor  and  attorney  gen- 
eral of  the  state,  but  was  instituted  at  the 
instance  of  persons  superseded  in  public  of- 
fice by  an  act  of  the  general  assembly  (np- 
proved  by  the  governor  and  carried  into 
^ect  by  him)  which  they  charged  was  un- 
MnBtitutional.     Acts  1001,  chap.  B. 

The  question  of  constitutionality  had  been 
ruled  in  an  application  for  mandatory  in- 
jnnction  to  compel  the  county  judge  to  ap- 
prove the  bonds  of  the  peraons  appointed 
eommisBioners  under  the  act,  the  writ  had 
been  awarded  and  obeyed,  and  the  decice 
was  afliniied  and  t)ie  act  sustained  by  the 
saprone  court  at  the  same  time  that  the 
decree  in  this  case,  subsequently  brouglit, 
ma  affirmed.  Condon  v.  Moloney,  108 
TenD.  B2,  86  S.  W.  871.  But  Oie  supreme 
1B9V.  S. 
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the  writ  had  been  obeyed  it  had  spent  its 
force,  so  that,  even  if  they  differed  with  the 
clianccllor  as  to  tlie  use  of  the  particular 
process, — an  objection  therein  urged. — a  re- 
verenl  of  his  decree  "could  not  undo  what 
had  lieen  done,"  and  to  enter  it  "would  be 
an  idle  ceremony." 

In  the  circumstances  this  case  assumed 
the  aspect  of  a  civil  contest  between  indi- 
viduals, and  not  of  a  prerogative  writ  to 
correct  usurpation  of  office. 

Sections  G175,  6176,  6177,  and  6180  are 
as  follows: 

"5175.  Whenever  the  action  is  brought 
aHainst  a  person  for  usurping  an  oITice,  in 
addition  to  the  other  allegations,  the*name[eOJ 
of  the  person  rightfully  entitled  to  the  office, 
with  a  statement  of  his  right  thereto,  may 
be  added,  and  the  trial  should,  if  practica- 
ble, determine  the  right  of  the  contesting 
parties. 

"6178.  If  judgment  is  rendeied  in  favor 
of  such  claimant,  the  court  may  order  the 
defendant  to  deliver  to  him,  upon  hia  <]uali' 
fying  as  required  by  law,  all  books  and  pa- 
pers belonging  to  the  office  in  his  (defend- 
ant's) custody,  or  under  his  control,  and 
such  claimant  may  thereupon  proceed  io  ex- 
ercise the  functions  of  the  olTice. 

"5177.  Such  claimant,  in  this  event,  may 
also,  at  any  time  within  one  year  thereiifter, 
bring  suit  against  the  defendant,  and  recnv. 
cr  the  damages  he  has  sustained  by  reason 
of  the  act  of  the  defendant." 

"5180.  When  a  deJendant.  whether  a  nat- 
ural per.son  or  a  corporation,  is  adjudged 
guilty  of  usurping,  unlawfully  holding,  or 
exercising  any  oHice  or  franchise,  judgment 
shall  be  rendered  that  such  defendant  be  ejc- 
cluded  from  the  oflice  or  franchise,  and  that 
he  pay  the  costs." 

In  auile  ex  rel.  Curry  v.  Wright,  S  ITeisk. 
612,  it  was  held  that  the  bond  given  in  ca*e 
of  appeal  in  an  action  for  usurpation  of  of- 
fice need  be  onlv  tor  costs,  and  the  court, 
after  referring  to  S§  51T0.  6177,  and  6180 
(by  the  prior  numbeis),  said; 

"These  provisions  are  specific  and  clear 
that  the  matter  in  content  to  be  decided  is 
the  usurpation  of  the  ufiice  or  fniiichisc; 
and  the  judgment,  exclusion  from  that  oHice 
or  franchise;  and  the  money  judgment  to  be 
given  is  for  costs,  and  the  damages,  if  any 
have  accrued,  are  provided  for  in  another 
suit  to  be  brought  within  a  year  after  the 
judgment. 

"The  provision,  'that  the  suit  will  be  con- 
ducted as  other  suits  in  equity,'  only  meana 
that  it  shall  be  conducted  as  such  a  suit  to 
the  attainment  of  the  results  above  indicat- 
ed, but  cannot  be  held  to  include  an  inquiiy 
into  the  damages  sustained." 

I'he  present  ciise  was  argued  March  12 
and  ]3.  and  it  appears  on  the  face  of  the 
bill  that  the  terms  of  oflice  of  all  the  reiat- 
oiM,  e.\i-e[it  the  eijunty  judge,  expired  befoi* 
that  day.  And  this  \voi  true  as  to  him,  be- 
cause we  find,  by  referpncc  to  •articles  6  [TO] 
tnd  7  of  the  Ckinstitution  of  Tennessee,  and 
i8i<it0  M  rel.  Rantho  t.  ifulooey,  98  Temi. 
Til 
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62,  20  S.  W.  419,  that  his  then  term  of  of-  will  not  proceed  to  a  formal  judgment,  but 
fice  as  county  judge  terminated  in  1902.  will  dismiss  the  appeal."   Mr.  Justice  Gray, 
As  to  the  defendants,  the  bill  shows  that  Mills  v.  Oreen^  159  U.  8.  651,  653,  40  L. 
defendant  Anderson  was  merely  a  sul)ordi-  cd.  203,  294,  16  Sup.  Ct.  Rep.  133. 
nate  appointee  of  his  codefendants,  and  that  We  think  this  writ  of  error  comes  within 
they  had  been  appointed  by  the  governor  the  rule  thus  declared,  and  it  is  therefore 
commissioners  under  the  act  of  February  8,  dismissed  toithoui  oosta  to  either  party, 
1001.    That  act  provided  for  the  appoint- 
ment of  three  commissioners,  to  "hold  their  ..._ 
offices    until    the   next    general  election  of 

county  officers,  when  their  successors  shall  UNION  &  PLANTERS'  BANK  OF  MKM- 

be  elected  by  the  p»eople,  and  every  two  (2)  PHIS,  Appt., 

years  thereafter  said  offices  shall  be  filled  by  '^ 

T^^iy^^^r:  r^r^\o^w«  h^K  CITV  OF  >«EMPHIS  «d  John  H.  Al«.^ 

cording  to  §   1154  of  the  CJode,  in  August,  iTustee.     (jno.  o/) 

1002    So  that  these  commissioners  were  ap.  ^^^^  ^  PLANTERS'  BANK  OF  MKM- 

pomted  to  serve  until  that  date,  and  their  '-'"^^*^^^   **         pmg  ^i«I7^                «*«■» 

temporary  commissions  then  terminated.  '« 

We  cannot  assume  that  relators,  who  were  ^„^,  ^«  «,«,,™,«      ,^,     . 

originally     elected     by    the     county   court,  CITY  OF  MEMPHIS.     (No.  221) 

would  hold  over,  and  manifestly,  the  provi-  «      «.  ^                 .     ^  •    •« 

Hional    title   of   defendants  has  determined.  <®««  ^'  ^'  Reporters  ed.  71-76.) 

It  follows  tliat  the  relief  as  prayed  cannot  ,.,.^.         ,    -       .^          .     »             ,        - 

now  be  granted  Jurisdiction  of  circuit  court  of  appedU-^- 

Tliere  are  cases  in  quo  warranto  in  which  ^^^^  "'f  *'*'«,  i^f^,^^*  «  ^  judicatOr-^ 
jiicli^Tiient  of  ouster  has  been  entered,  al-  9««(ton  of  local  law. 
though  the  term  of  the  person  lawfully  en-  j  ^  ^^^^  ^^  ^^^  ^^^^^  ^^^  ^  aoDeals  af- 
titled  had  wcpired,  and  also  where  informa-  *  flrmmg  a  Judgment  of  a  circuit  cblirt  in  a 
tions  have  been  retained,  when  the  statute  cause  In  which  the  latter*!  jurisdiction  de- 
provided  for  fine  or  damages;  but  here  the  pended  on  the  sole  ground  that  the  cause  of 
proeeedinff  cannot  now  be  maintained  as  on  action  arose  under  the  Federal  ConstitBtloD 
behalf  of  the  public;  and,  considered,  as  will,  on  appeal  to  the  Supreme  Court  of  the 
counsel  insists  it  should  be,  as  merely  a  con-  United  States,  be  reversed  for  the  lack  of 
test  between  two  seta  of  officials,  and  not  Jurisdiction  in  the  circuit  court  of  appeals 
between  the  state  and  its  officials,  the  state  '<>  '•^^^^  ^he  circuit  court  Judgment, 
courts  would    be    at    liberty  to  treat  it  as  2.  A  Judgment  of  a  state  court  sustaining  the 

abated,  and  the  mere  matter  of  costs  cannot  !^!Tom  tu^^Ji^ ^^^  "^nZl^V^^l'i 

1            '\  jt     e  J.          i.*      ••j*x*          o  ter,  from  municipal  taxation  on  Its  capital 

be  availed  of  to  sustain  jurisdiction.     See  ^^^^^   ^^^^^^   ^^^   ^y,^  ^^^    ,^^   qj*'^,,^ 

Bonuff  V.  artffith,  1  Heisk.  457,  401 ;  State  gtate.  is  only  res  fudioata  in  respect  to  the 

V.  McConnell,  3  Lea,  332;  Williamson  Coun-  Identical  taxes  litigated  In  the  suit,  can  be 

ty  V.   Perkins    (Tenn.  Ch.  App.)    30  S.  W.  accorded  no  greater  efficacy  In  the  Federal 

347;  State  ex  rcl.  Robinson  v.  Lindsay,  103  courts. 
Tenn.  635,  53  S.  W.  950. 

Doubtless,  the  question  of  the  validity  of  [Nos.  67,  221.] 
the  act  of  1901  is  of  importance,  but  it  has 

been  upheld  by  the  highest  judicial  tribunal  Submitted  March  20,  190S.    Deciaid  AprU 

of  the  state  of  Tennessee  as  consistent  with  JS   190S. 
the  state  Constitution,  and  it  affects  only 
the  citizens  of  that  state. 


ITllment,  and  that  it  could  not  stand  that  •test,  y/  x-...»---   -  ----  «.  jt.^g„.^„.  ««y.uj; 

we  should  do  nothing  more  than  reverse  the  the   claim   of   a   bank   to   exemption    from 

decree  below  and  remand  the  cause,  and,  as  Note. — On    the   jurisdiction    of   the   circuit 

such   a  judgment  would  be  ineffectual,  we  c^»^'t  <>f  appeals— eee  notes  to  Lau  Ow  Bew  v. 

must  decline  to  intimate  any  opinion  on  the  F.?'^*'^,.^^'l^^'I;,i  ^*  ^'  ^-  .?i,^"^  1'  M!"A 

_„,  .     .  13  C.  C.  A.  374  :  and  United  State*  Freehold 

«JmL     J   X       *  XV.            X           *               xu  '^nd  *  ICmlgratloa  Co.  v.  Gallegos,  32  C.  C.  A. 

"The  duty  of  this  court,  as  of  every  other  475, 

judicial  tribunal,  is  to  decide  actual  contro-  On  conclusiveness  of  judgments  oencrallf — 

versies  bv  a  judgment  which  can  be  carried  see  notes  to  Sharon  v.  Terry  (C.  C.  N.  D.  Cal.> 

into  effect,  and  not  to  give  opinions  upon  1  f-  R-  A.  572 :  Bolloog  v.  Schuyler  Nat.  Bank 

moot  questions  or  abstract  propositions    or  i^^r.^Jeil  Vund  st  Yc\^.  W  ^^ 

to  declare  principles  or  rules  of  law  which  ^111  v.  Morrill   (Or.)  11  L.  R.  A.  155;  Bank  of 

cannot  affect  the  matter  in  issue  in  thecase  United  Static  v.  Beverly,  11  L.  ed.  U.  8,  76; 

before  it.     It  necessarilv  follows  that  when,  The  Johnson  Steel  Street  R.  Co.  v.  Wharton.  88 

pending  an  appt^l  froin  the  judgment  of  a  T-  «!•  ^l  S.   429:   and  Southern  P.   B.  Co.  r- 

l^wer  ?ourt,  S^d  without  an[  fault  of  the  ^^^j^.o^r/Jl^^^^^^^^         ^^^of  jud^enU 

defendant,  an  event  occurs  which  renders  it  ^  i^etxcecn  Federal  and  state  courts— nee  notes 

impossible  for  this  court,  if  it  should  decide  ^^  Kansas  City.  Ft.  S.  &  M.  R.  Oo.  t.  Morgan, 

the  ease  in  favor  of  the  plaintiff,  to  grant  21  C.  C.  A.  478 ;  and  Union  &  P.  Bank  v.  Mem- 

him  any  effectual  relief  wnatever,  the  court  phis,  49  C.  C.  A.  468.                                       _ 

*1S  180  U.  9k 
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municipal  taxes  under  its  charter.  Af-  was  heard  June  10,  1001,  and  the  decree  be- 
firmed,  low  was  affirmed  October  21,  1001.  40  OL 
Also  an  appeal  from  the  United  States  C.  A.  455,  111  Fed.  561.  Thereupon  corn- 
Circuit  Court  of  Appeals  for  the  Sixth  Cir-  plainant,  appellant  in  that  court,  prosecuted 
cuit  to  review  a  decree  which  affirmed  a  de-  an  appeal  from  its  decree  to  this  court,  and 
cree  of  the  Circuit  Court  for  the  Western  the  case  was  docketed  here  January  13, 
District  of  Tennessee  denying  the  claim  of  1902,  and  is  now  No.  221. 

a  bank  to  exemption  from  municipal  taxes  Both  cases  were  mibmitted,  as  one  caae^ 

under    its   charter.     Reversed,   with    direc-  on  printed  briefs. 

lions  to  dismiss  the  appeal  from,  and  writ 

of  error  to,  the  Circuit  Court.    ^^  ^    ^    ^  Mr,  William  H.  OarroU  submitted  the 

8ee  case  number  221  below,  49  C.  C.  A.  g^use   for   appellant.     Mr,   Tim  B.   Cooper 

455,  111  Fed.  561.  ^^as  with  him  on  the  brief: 

«^  X  X  1-  >^  in,, .  *  T  A.  — _,,  The  ™ere  fact  that  the  demand  in  thii 
Statement  by  Mr.  Chief  Justice  TialUxx  ^ase  is  for  a  tax  for  one  year,  and  the  de- 
Thc  Union  &  Planters'  Bank  of  Memphis  ^j^nds  in  the  adjudged  caMS  were  for  taxee 
was  incorporated  under  a  charter  granted  f^r  other  years,  do^  not  prevent  the  opera- 
toy  the  general  assembly  of  the  state  of  Ten-  tion  of  the  thing  adjudg^,  if.  in  the  ^ior 
»iC8see  in  1858,  winch  contained  the  follow-  ^^^^^^  ^he  question  of  exemption  was  nVces- 
Mig  provision:  "That  said  company  shall  ^^^jj  presented  and  deteniined  upon  iden- 
pay  an  annual  tax  of  ^  of  1   per  cent  on    ^j^    --     --                                     '^- 


n  annual   «x  oi   5   01   1   per  ceni,  on  ^ically  the  same  facts  upon  which  the  right 

share  of  stock  subscribed    which  shall  ^^  exemption  is  now  daiW. 

m  heu  of  all  other  taxes.      The  corpo-  j^^^j.^^^  Kentucky  v.  Stone,  88  Fed.  383; 

«tion  was  located  m  the  city  of  Memphis,  ^^^^  ^^^^^^  ^    Citizene*  Bank,  167   TJ.  8. 

Shelby    county,   Tennessee,   and   that   city,  37 1,  42  L.  ed.  202,  17  Sup.  a.  Rep.  905. 

pursuant  to  an  act  of  the  legislature  of  Ten-  .^.j^^  Tennessee  cases  hold  that   where  a 

'^'^'^^iof^T^  *"  ^'  valorem  tax  for  the  .^^^  ^^^^  becomes  the  subject  of  litiga- 

year   1800,  for  iminrcipal  purposes,  on  the  ^j^„  ^      ^^^  ^,  adjudication  by,  a  court  of 

capital  stodc  of  the  bank.    The  bank  there-  competent  jurisdiction,  that  that  matter  is 

i\P^rr'«V^^"'"*i*^'''T     T"^-^     !l?  f^relrer  concluded  between  the  parties  and 

TJnited   States  for  the  western  division  of  ^,   j        j  .       ^^       ^    judgmenl  is  final. 

«ie  western  district  of  Tennessee,  in  which  '.          ^     j^  g  Yerg.  467,  24  Am.  Dec 

:at  was  alleged  that  ^^e  law  ui^er  w^^  49g     ^             ^^^    7  ^erg.  161;   King  v. 

jasesHment  was  made  ^'"P^*^^^  ^^^  ^^^^g^"  Vaughn,    8    Yerg.    59,    29    Am.    Dec    104; 

^,on  of  thj)  contract  created  ^y^^e  above-  ^J     '^  Bauchman,  8  Yerg.  186;  Elrod  v. 

™oted  cl*"^  of  the  charter     The  bilM  ^„„^^^       2  Head,  674,  76*^Am.  Dec.  749; 

^er  «^\\"^  t^^t  »^///>J"^^^^^                 ^:  Waru:ick  v.  Underfed,  3  Head,  238,  76  Am 

^ween    the  bank   ^"^ Jh^  ^^\<^^^^  Dec  767  ;  /?retr«<er  v.  Gaiioiray,  4  Lea,  567 ; 

^%'^V^^o.^on  ?^^.«nX  Xk  T^Z  MoClanahan  v.  ^<oi;aW,  0  Lea,  605;  Ropei' 

inent  of  taxes  on  the  capital  «^1^  ^f  the  j^^^^i^f^    7  Lea    321 ;  Park^  v.  OHftVi 

^""^  ^A'.A^/Z^^.l!uJ^^^  I^'^^   524;    Pcafc   v-.   Ligon,    10   Yerg.   469; 

was  *^^J"^f^Jy,i»^^  «"^^^^^  Westbrook  v.  Thompson,  104  Tenn.  363,  68 

nessee  that   by  the  P^^nsion  afores^^^^  ^   ^y   223;  iiale  v.  Eichherg,  105  Tenn.  333, 

capital  stock  of  the  corporation  was  exempt  .„  ,    ^     •    ^^ .    co  o    u;  Vnon 

from  all  general  taxation.     The  record  and  ''^,^'  W^^T            a'             #    ^-       k. 

.J         \^t„  4i.«4.  ^„:*.  „,«,^  ^4.  ^„f  ;^  *.,ii  rhouprh  the  form  and  causes  of  action  be 

ludfinnent  m  that  Hint  were  set  out  in  lull,  i-o.       7         i    •  •       u                 i.     * 

ind  pleaded  as  a   final  iudicial  determina-  f'^^'!-^^^\^  J^  ^r''']o^  ^^  \  f""'^  ^^  <»"iP^ 

tion  if  the  bank's  exemption  from  the  pay-  tent  jurisdiction  m  respect  to  any  essential 

ment  of   ad    valorem    taxes   on   its   capltkl  fact  or  question  in  the  one  action  is  condu- 

Stock ;   and  it  was  averred  that  the  judg-  ^'''^.  ^tween  the  parties  in  all  subsequent 

ment  so  pleaded  was  based  on  the  identical  actions.          „    „    ^          rr  •*  ^  a*  *  ^    taa 

7  :     ^t^^^^^ti^r.  «r>vw  oa€m*^«/i    anH   ««  Southcm  P,  R,  Co.  V.  Vwiiod  Biates,  168 

claim   of  exemption   now  asserted,  and   on  tt   c    «   ^o  t    ^    i^hk    id  q,i«   Of   n^J  la. 

identicallv   the   same   facts   and  conditions  U.  S.  6   42  L.  ed.  355.  }g  Sup.  a.  Rep    18; 

under  which  this  assossment  was  made.  ^'orsyth  y    Hammond    166^  S.  606.  41  L. 

The  prayer   was  that  the  assessment  be  ed.  1096,  17  bup.  Ct.  Rep.  665. 

canceled,  and  complainant  be  declared  to  be  ^r,    Luke    B.    WHsht    submitted    the 

exempt  from  the  payment  to  the  city  of  ad  cause  for  appellee.     Mr,  John  H,  Watkina 

valorem  taxes  on  itf*  capital  stock.  was  with  him  on  the  brief: 
^1    •Defendants  demurred,  and  the  demurrer       The  precise  point  involved  herein  having 

vvan  susUined   and  the  bill  dismissed,  No-  »>een  determined  by  both  this  court  and  the 

vember    6,    1900,    whereupon     complainant  state  court,  there  is  no  longer  any  Federal 

prayed  and  perfected  an  appeal  to,  and  also  or  other  question  as  to  the  taxability  of  ap- 

took  a  writ  of  error  from,  the  United  States  I><^n»I"t  »     capital     stock     as     contradistin- 

circuit  court  of  appeals  for  the  sixth  cir-  g«»8lit*d  from  the  shares  of  stock 

cuit,  and  the  cast-  was  dorketed  there  on  or  f^helbif  County  v.   Unum  d  P.  Bank,  161 

about  November  27.  1900.  U.  S.  150,  40  L.  ed.  652,  16  Sup.  a.  Rep. 

On     February     11,      1901,      complainant  558;    Union  d   P.   Bank   v.    Memphis,    101 

S rayed,  and  was  granted  an  appoal  from  the  Tenn.  108.  46  S.  W.  557. 

ecree  of  the  circuit  court  directly  to  this  There  is  such  a  well-defined  and  unbroken 

court,  the  record  was  tiled  here,  March  23,  line  of    decisions  in    Tennessee  that    judgf- 

1901,  and  the  case  is  now  No.  67.  ments  and  decrees  in  tax  cases  are  limited 

The  case  in  the  circuit  court  of.  appeals  to  the  taxes  actually  involved  that,  as  a 

180  U.  8.          U.  S.,  Book  47.  45                                                              718 


n,  n                                       SdPBKUB  GOUBT  OF  THK  UltlTn  StaIKS.  OOT.  TRH, 

IcKal  qucBtion,  that  proposition  !■  no  longer  Ditt.  v.  BradU]/,  164  U.  8.   112,  41   L.  ed. 

debatable.  309,  17  Sup.  Ct.  Bep.  66;  ^<ri(  Nat.  Bank 

Btatc  V.  Bank  of  Commerce,  05  Tenn.  221,  v.  Chehatu  County,  166  V.  8.  440,  41  L.  ed, 

31  6.  W.  993 ;  F7iiinn  £  F.  Bank  v.  ^fcmphis,  IO09,  IT  Sup.  Ct.  Rep.  629 ;  Wilion  v.  North 

101  Tenn.  167,  46  8.  W.  657;  Buchanan  v.  Carolina,  169  U.  S.  680,  42  Ia  «d.  865,   18 

Springer   (Tenn.  Ch.  App.)   35  8.  W.  774.  Sup.  Ct.  Rep.  435;  Afissourt  P.  B.  Co.  r.  W* 

The  local  law  u  to  the  effect  of  tax  judg-  brxuka,  164  U.  S.  403,  41  L.  ed.  4S9,  IT  Sup. 

menta  will  be  followed  by  this  court  in  case*  Ct  Rep.  130;  Uerchantt'  it  Mfrt.  Nat.  Bank 

involving  the  conatTuction  of  »  atate  atat-  v.  Pennsylvania,   167  U.  S.  461,  42  L.  ed. 

nta  or  a  former  aUte  judgment.  236,  IT  Sup.  Ct.  Rep.  629. 

Bergman  v.  Big,   13  C.  C.  A.  310,  27  U. 

5.  App.  660  68  Fed.  43;  i^<»n  V  Emigrant  ^r.  Chief  Justice  PBlIer  delivered  the 
iS?"*or*A  «»"■„««"*•,  ^S,?'*^nl-,^'-^  ^^-  "Pinio"  "t  the  courtr 

^«=  ^i^*  "■^''f  ^l^^^o   IV'  th^  Diveraitj  of  dUaenahip  did  not  exiat,.i>d 

miOreenv   Neal,  6  P=t  299,  8  K  ed.  402;  j^e  jurisdiction  of  the  Srcuit  court  r^ted 

i'*Ti7  L^'J'^:i  1,*'o  ^-  ^.*^?;  ^*\Y-  «le'T  O"  the  ground  that  the  cau«  of  ^ 

a  166,  36  L..ed    028    13  Sup.  Ct.  Rep.  64;  tion'.roae   under   the   Conatitution   of   the 

^I'^^jTfJ-  2-  °''-  l  f.^"'"^''  '">"  United  Statea,     The  appeal  lay  directly  to 

Co.  42  Fed.  376;  r»™fl(;|v  thi.  court  under  I  6  of  Te  juicUiT  .A  of 

d  C.  «.  Co.  20  Wall.  137.  22  L.  ed.  331  j^^^  3    igpi    ^2Q  gtat.  et  L.  826.  chap. 

aT^  r'^^VIa  "JVl^  %  IT^  ^"-  U-  S-  Comp.  8Ut.   1001,  p.  647),  ai.d 

136  U.  8.  235,  34  L.  ed.  346,  10  Sup.  a.  j^^  ^^  the  circuit  court  of  appeal*.     Atner- 

1013;  LeiffJIOB  V.  young,  18  L,  R.  A.  2i  i^„  g           ,f^f^  f-^_  ^,  ^.^^  OrUant,  181  U. 

C.  C.  A.  176,  10  D.  S   App.  298,  62  Fed.  43 r  g,  277,  45  L.  ed.  360.  21  Sup.  Ct  Rep.  646. 

Son^ord  V.  Poe.  16  C.  C.  A.  30G,  37  U.  Nevertheless,  an  appeal  having  been  proae- 

App.  37^  89  Fed-  648;  Baiuerman  v.  Biunf,  ^uted  to  the  latter  court,  and  having  tber» 

i*'  ^-J-  !"■   "   ^    *!■  ^"''  }.^  ^"P  .S^-  e"'"^   to  lecrce,  an   appeil   wa.  allowed  to 

Rep.  466;  Thompeon  v.  Searcy  County.  0  C,  jj,ig   p^urt   because   the   judgment   waa   not 

a  A.  674,  12  U.  S.  App.  818,  67  Fed    103U;  ^.^^  „„„[  )„  that  court  by  J  6  of  the  act 

LuthfT  f.  Borden,  7  How.  1,  12  L.  ed.  681;  ^^^^_  the  caae  being  here,  and  the  Juriadic- 

Lavin   T.   Emigrant   Industrial   Sav.   Bank,  jj^n  „(  the  cirwiit  court  having  'dMiMidodtT^ 

18  Blatehf.  I,  1  Fed.  641;   Christy  v.  Prirf-  ^n  the  sole  ground  that  it  arose  under  the 

geoH,  4  Wall.  190.  18  L.  ed.  322;  Lefpngwell  Constitution,  we  are  constrained  to  leveraa 

V.    Warren,  2    Black,    803,  IT    L.  ed.    202;  tj,e  decree  of  the  circuit  court  of  appeals, 

fiioui  CittI  Terminal  R.  6  Ware-ho^ite  Oo.  v.  „„(,  on  the  meriU,  but  by  reaaon  of  the  want 

Trust  Co.  of  N.  .4.  27  C.  C.  A.  73,  40  U.  8.  ^f  jurisdiction  in  that  court.     If  thia  w«re 

App.  623,  82  Fed.  124;  Hill  ».  Bile,  29  Q.  J^g^  gg   the  right  to  two  appeals  would  exist 

C.  A.  640.  58  U.  8.  App.  403.  85  Fed.  268;  ;„  every   rfmilar  caae,   notwithstunding,  as 

Union  P.  R.  Co.  v.  Reed,  26  C,  C.  A,  389,  „e  have  repeatedly  held,  that  auch  waa  not 

40  U.  S.  App,  233,  80  Fed.  234;  Bice  v.  Ad-  the  intention  of  the  act.     Robinson  t.  CaU- 

lerOoldman   Commission   Co.    18   C.   C.   A.  ^.^i;    I66  U.  8.  36B,  41  L.  ed.  746.  17  Sup. 

16,  38  U.  8.  App,  266,  71   Fed.  131;   Body  ot.  Rep.  343;   Ijocb  v.   Columbia   Twp.   179 

don  v.  Burleigh,  4  Fed.  121;  Duden  v.  Jfol-  y.  3.  47-2,  4g  L.  ed.  280,  21   Sup.  Ct.  Rep. 

nil.   43    Fed.   407:    Sutherland-tnnea   Co.   t.  174;   American  Sugar  Kef.  Co.  v,  Nmo  Or- 

Evart,  30  C.  C.  A.  308,  68  U.  S.  App.  335.  88  leans,  IBl  U.  8.  277,  45  L.  ed.  859,  Bl  Sup. 

Fed.  507.  Ct.  Rep.  046. 

The  rule  of  deciaion  in  Tennesaee  upon  tho  in   Pullman's   Pataoe  Car  Co.   t,  Oaniml 

question  of  res  judicata  oonatitutcs  a  prop-  Tranap.  Oo.  171  U.  S.  133,  43  L.  ed.  108,  18 

erty  rule,  as  well  as  its  decisions  upon  its  gup.  Ct.  Rep.  808,  an  appeal  was  taken  to 

statute  laws,  which  rule  of  decision  the  Fed-  this  court  and  also  to  the  circuit  court  of 

era!  courts  have  repeatodly  announced  they  appeals,  and  a   motion   was  made   in  cadi 

will  follow.  court  to  diemisa  the  appeal,  whereupon,  b; 

rraiiklin  County  Ct.  T.  Louisville  i  N.  R.  reason  of  the  ciraumstancee.  we  granted  a 
Co.  84  Ky.  85;  Olcott  v.  Fond  du  Lao  Coun-  writ  of  certiorari,  and  brought  up  the  ree- 
fy, 16  Wall.  678.  21  L.  ed.  382,  ord  from  the  latter  court  before  it  had  an- 

The   present   law,   as   announced   by   thia  ceedcd  to  decree.     The  question  aa  to  which 

court  and  the  supreme  court  of  Tenneaaee,  ia  was  the  correct  route  to  reach  thia  court 

controlling  in  this  case,  became  immaterial,  and  we  disposed  of  the 

Lavin  V.  Emigrant  Industrial  Bav.  Bank,  case  on  its  merits.     But  in  the  present  ease 

16  Blatehf.  1,  1  Fed.  650;  Tomes  v,  Bamry,  the  circuit  court  of  sfipeals  went  to  decree. 

86  Fed,  116;  BonJI:  of  Kentuchy  v.  Slone,  88  and  we  are  obliged  to  deal  with  the  appeal 

Fed.   307  ;   Bausermon  v.  Blunt,   147   U.   S.  therefrom,  in  doing  which  the  Jurisdiction 

647,  37   L.  ed.   316,   IS  Sup.   Ct.  Rep.  486;  of   that  court   necessarily  comes  under   re- 

Uorley  f.  Lake  Shore  d  M.  B.  R.  Co.  146  U.  view. 

6.  162,  36  L.  ed.  026,  13  Sup.  Ct.  Rep.  64;  The  questions  on  the  merits  ai«,  however, 
Ifiller  V.  Bwann,  160  U.  8.  132,  siib  nam.  prexetited  for  disposition  on  the  diivot  ap- 
Miliar  V.  .inderson,  37  L.  ed.  1028.  14  Sup.  peal  from  the  circuit  court 

Ct.  Rep.  52;  Baltimore  Travlhn  Co.  v.  Bal-  In   Shelby   County  v.   Union  4  Planter^ 

(imoi-e  Belt  R.  Co.  161  U.  S.  137,  38  L.  ed.  Bank   (1805)    101  U.  S.  140,  40  L.  «d.  660. 

102,    14   Sup.   Ct.    Eep.   294;    MarchanI    v.  16  Sup.  Ct.  Bep.  668,  it  was  decided  that 

/'riiasylvaaia  R.  Co.  153  U.  8.  380,  38  L.  ed.  the  capital  stock  of  the  bank  was  not  «- 

751.   14  Sap.  CL  fiep.  894:  i^'atlbroofc  Irrtg.  enipt  from  ad  valorem  taxation  Inr  the  pn>- 
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vision  of  the  charter  in  <jnc»tion,  and  was 
liable  to  be  taxed  as  the  state  might  deter- 
mine. Bank  of  Commerce  v.  Tennessee  use 
of  Memphis,  ICI  U.  S.  134,  40  L.  ed.  645, 
16  Sup.  Ct.  Rep.  456. 

But  the  bank  objects  that,  notwithstand- 
ing this  court  has  thus  held  that  the  ex- 
emption asserted  does  not  exist,  it  must, 
nevertheless,  be  recognized  in  this  case  as 
ezistin/v,  because  it  was  so  determined  by 
the  judgment  pleaded  as  res  judicata.  The 
judgment  thus  relied  on  as  a  bar  to  this 
assessment  is  reported  in  Memphis  v.  Union 
d  Planters*  Bank  (1892)  91  Tenn.  546,  19 
8.  W.  758,  which  involved  the  assessment  of 
municipal  taxes  for  the  years  1887  to  1891 
inclusive,  on  the  capital  stock  of  the  bank, 
and  a  privilo'rc  tax  for  the  years  1889,  1890, 
ISJand  1891.  'The  supreme  court  of  Tennessee 
there  held,  in  deference  to  the  supposed 
scope  of  the  decisions  of  this  court  in  Far- 
rifigton  v.  Tennessee  (1877)  05  U.  S.  679, 
24  L.  ed.  658,  and  in  Bank  of  Commerce  v. 
Tennessee  (1881)  104  U.  S.  493,  20  L.  ed. 
810,  that  the  bank  was  exempted  by  the 
charter  from  being  assessed  by  the  state, 
county,  or  municipality  for  any  taxes  ex- 
cept as  8|iecificd. 

In  Union  d  H'nttcrs*  Bank  v.  Memphis 
(18!)8)  101  Tenn.  ir>l,  40  S.  W.  i557,  the 
conclusion  announced  in  Hhclhy  County  v. 
Union  d  Planters'  Bank,  101  U.  S.  149,  40 
L.  ed.  050,  10  Sup.  Ct.  Kep.  558.  was  fol- 
lowed, and  it  was  held  to  be  the  settled  rule 
in  Tennessee  that  the  plea  of  res  judicata 
is  only  applicable  to  the  taxes  actually  in 
litigation,  and  is  not  conclusive  in  respect 
to  taxes  assesseil  for  other  and  subsequent 
years.  State  v.  Bank  of  Commerce,  95 
Tenn.  231,  31  S.  W.  J)n3. 

As  the  judgment  relied  on  as  res  judicata 

was  not  so  regarde<l   in  Shdhy  County  v. 

Union   d   Planters'  Bank,  it  could   not  be 

proix»rly   so   regarded   in   the   present  case; 

but,  apart  from  that,  it  is  enough  that  in 

Tennessee   the   doctrine   of   res  judicata   is 

not  applicable  to  taxes  for  years  otlier  than 

those  under  consideration  in  the  particular 

CSLHC,  inasmuch  as  what  eU'ect  a  judgment  of 

*  fitatc  court  shall  have  as  res  judicata  is  a 

Question  of  slat*?  or  Icx'ul  law,  and  the  taxes 

involved    in    this  suit   are   taxes   for  years 

Other  than  those  involved  in  the  prior  ad- 

J^iJii'ution.     Phnnix   F.    d    M.    Ins.    Co.    v. 

^ciinrssec,  161  U.  S.  174,  40  h.  ed.  6G0,  16 

^up.  Ct.  Kep.  471. 

In  Vor  Orleans  v.  Citiiicns"  Bank,  107  U. 
^.  371,  42  L.  ed.  202,  17  .Snp.  Ct.  Hep.  905, 
^«ferred  to  by  appellants  counsel,  no  claim 
AvaH  made  that  tlic  judgment  relied  on  would 
^ot  have  Xkhhy  res  judicata  in  the  state 
^^onris,  and  attention  was  particularly 
^^allcnl  to  the  fact  that  the  rule  in  T^uisiana 
\ivarf  in  accord  with  the  conception  of  res 
jfudicata  expounded  in  that  ca>e. 

As  the  judgment  pleaded  had  no  force  or 

^^Hect    in   the   Tennessee   state   courts  other 

'^hiin  as  a  bar  to  the  idcntii-.i!  taxes  litigat- 

^^  in    the   suit,    the   co'Jits  of    tlic    United 

UStatcs    can    accord    it    no    greater    efticacy. 

WJooper  V.  yenelt,  173  U.  8.  555,  43  L.  ed. 

%08,     19    Sup.    Ct.    Rep.    500;     Metcalf    v. 

1189  U.  8. 


Wateriovm,  153  U.  S.  671,  88  L.  ed.  861,  14 
Sup.  Ot.  Rep.  947;  Chicago  d  A.  R.  Co.  ▼. 
Wiggins  Ferry  Co.  108  U.  S.  18,  27  L.  ad. 
636,  1  Sup.  Ct.  Rep.  614,  617 ;  Rev.  Stat.  | 
905  (U.  S.  Comp.  Stat.  1901,  p.  677). 

The  litigation  over  the  alleged  exemption 
has  been  protracted,  and  many  dectnona 
have  been  rendered  in  this  court  and  in  the 
highest  tribunal  of  Tennessee  in  respect  of 
it.  They  are  •reviewed  by  Lurton,  J.,  in  the[76] 
circuit  court  of  appeals,  49  C.  C.  A.  465,  111 
Fed.  561. 

Decree  of  the  Circuit  Court  in  No,  97  of' 
firmed. 

Decree  of  the  Circuit  Court  of  Appeals  im 
No.  221  reversed,  with  a  direction  to  dis- 
miss the  appeal  and  writ  of  error. 


MEXICAN    CENTRAL    RAILWAY    COM- 
PANY  (Limited),  Plff.  in  Err^ 

V. 

J.  M.  DUTHIE. 

(See  a  r.  Reporter's  ed.  7^-78.) 

Pleading — amendment     after    verdict    and 

judgment. 

An  amendment  of  plaintiff's  petition,  after  ver- 
dict and  Judgment  thereon,  with  no  further 
pruceedlngs  takon,  by  Inserting  the  words, 
"and  is  a  citizen  of  said  state  and  of  the 
United  States  of  America,"  after  the  allega- 
tion therein  that  "plaintiff  resides  in  EI 
Paso,  in  VA  Paso  county,  state  of  Texas,*' 
may  be  allowod  by  a  circuit  court  of  the 
United  States,  under  U.  S.  Rev.  Stat,  i  964 
(U.  S.  Comp.  Stat.  1901,  p.  697),  giving  the 
trial  court  the  right  at  any  time  to  permit 
either  of  the  parties  to  amend  any  defect  In 
prucoHs  or  plondiogs,  upon  such  conditions  aa 
it  shall  prescribe. 

[No.  336.] 

Submitted  March  23,  1903.     Decided  April 

IS,  1908. 

TN  Kl^liOR  to  the  Circuit  Court  of  the 
J  United  States  for  the  Western  District 
of  Texas  wherein  is  certified  the  question  of 
that  court's  jurisdiction  to  permit  an 
amendment  to  the  petition  after  verdict  and 
judgment,  and  to  retain  the  judgment  after 
such  amendment.    Judgment  affirmed. 

Tlie  facts  are  etated  in  the  opinion. 

Messrs.  Aldis  B.  BrowAe,  Alexaader 
Britten,  and  Eben  Rioharda  submitted 
the  cause  for  plaintiff  in  error: 

The  verdict  found  upon  pleadings  which 
are  substantially  defective  is  itself  defect* 
ive,  and  judgment  entered  thereon  is  void. 

Garland  v.  Davis ^  4  How.  131,  11  L.  ed| 
007;  Barnes  v.  Williams,  11  Wheat.  416,  6 
L.  ed.  508. 

After  the  verdict  and  judgment  entered 
thereon,  the  trial  court  should  not  have  al- 
lowed plaintiff  to  amend  his  pleadings  by  in- 
serting tlie.  neccHsary  jurisdictional  aver- 
ments therein,  without  first  setting  aside 
the  verdict  and  judgment  and  granting  a 
new  trial. 
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76,  77                             SuPUEME  Court  of  the  United  States.  Oct.  Term, 

Smith  V.  Jackson  ex  dcm.  AUi/n,  1  Paine,  Bamberger  v.  Terry,  103  U.  S.  40,  26  L. 

48(i,    Fed.    Cas.    No.    13,065;    Robertson    v,  ed.  317. 

Cease,  97  U.  S.  646,  24  L.  ed.  1057;  H aisled  Certain  amendments  will  be  permitted  at 

▼.  Buster,  110  U.  S.  341,  30  L.  ed.  4()2,  7  any  stage  of  the  case,  so  as  to  bring  in  an 

Sup.  Ct.  Rep.  276;  Chapman  v.  Barney,  129  essential  party  or  to  aver  citizenship. 

U.  S.  677,  32  L.  ed.  800,  9  Sup.  Ct.  Rep.  420 ;  Fisher    v.    Rutherford,  Baldw.    188,  Fed. 

Denny  v.  Pironi,  141  U.  S.   121.  35  L.  ed.  Cas.  No.  4,823;  Hilliard  v.  Brevaort,  4  Mo- 

657,  11  Sup.  Ct.  Rep.  900;  Cooper  v.  Nnrell,  Lean,  24,  Fed.  Cas.  No.  6,505. 

155  U.  S.  .')32,  39  L.  ed.  249,  15  Sup.  Ct.  R<>p.  The  trial  court  did  not  err  in  permitting 

355.     SiM'  :ilso  Hntirv  v.   h'mtr,  8  P<*t.  112,  the  plaintiflT  to  amend  his  original  and  fir»t 

8  L.  ed.  885;  Continental   L,    Ins.    Co.    v.  amiMided    original  petitions    in  said    cause, 

Rhtmda.  \\\)  I  .  S.  '>:\1.  M)  \u.  ed.  3S0,  7  Sup.  after  judgment  rendered,  at  the  same  terra 

Ct.  Rep.  193;   Mciturd  v.  (Joggan,  121  U.  S.  of  court. 

253,   30   L.  ed.   914,   7   Sup.*  Ct.   Rep.   873;  The    Tremolo  Patent,  23    Wall.    618,  suh 

Wolfe  V.  Uartford  L.  d  Annuity  Ins.  Co.  148  nom.  Tremaine  f.  Hitcheock,  23  L,  cd.  97; 

U.  S.  389,  37  L.  ed.  4J)3,   13  Sup.  Ct..Rep.  Maddox  v.  Thorn,  8  C.  C.  A.  574,  23  U.  8. 

602;  Hwne  v.  George  H.  Hammond  Co.  156  App.  189,  60  Fed.  217;  Fitchburg  R,  Co.  v. 

U.  S.  393,  39  L.  ed.  197,  15  Sup.  a.  Rep.  Mchols,  29  C.  C.  A.  464,  50  U.  S.  App.  280, 

107;  Bargh  v.  Page,  4  MeLoan,  10,  Fed.  Cas.  85  Fed.  869. 

No.  980!  Where  the  laws  of  the  state  and  those  of 

By  the  practict*  couforiDity  act  of  June  1,  the  United  States  conflict,  the  laws  of  the 

1872,  U.   S.   Rev.   Stat.   §   914,  the  specific  latter  govern. 

provisions  of  the  state  stiituti's  in  this  re-  Cooley,  Const.  L.  p.  32;   Phelps  v.  OakSf 

spect  are  controlling.  117  U.  S.  236,  29  L.  ed.  888,  6  Sup.  Ct.  Rep. 

Glenn  v.  iivmnvr,  132  U.  S.  152.  33  L.  ed.  714;   Svuthcrn  P.  Co.  v.  Denton,  146  U.  S. 

301,   10    Sup.   Ct.     Rep.  41;     limdevsoti    v.  202,  3(i   L.   ed.   943,   13   Sup.   Ct.   Rep.   44; 

Louisville  &  x\.  R.  Co.  123  U.  S.  01,  31  L.  cd.  Indianapolis  d  8t.  L.  R,  Co,  v.  Horst,  93  U. 

92,  8  Sup.  Ct.  Rep.  60;  Phillips  iC  C.  Constr.  S.  291,  23  L.  ed.  898. 
Co.  v.  Seymour,  91  U.  S.  64(J.  2'A  L.  ed.  :U\  ; 


Atlantic  d  P  R  Co  v.  LainL  WAV   S  3!)3         ^^^.^   ^^^.^^  j^^^.^^  p^U^^  delivered  the 


Post  V    Wt«e  Tirp.   101    ted.  204;    IV o//  v.    ^^^j  i^^,i,,,.^y  CompKny,  Limited,  and  in  hi 

Coofc,  40  tod   4.{2.  original    complaint    averred    that    lie    "re 

Xmendnu.nts  to  pleadmgs  under  the  Texas    ^^^{^^  j,^   ^j  ^^^^^  j^  ^1  Paso  county,  stat 


his 
rc- 
—         state 

statute  and  practice  are  not  allowable  aftvr  orTo.xas,"^inlhrwe^teriTistrict  M  8aidl77] 

verdict  and  judgment,  except  that,  after  ar-  ^^^^^ ,,  ^nj  that  defendant  was  a  citizen  of 

rest  of  judginent  or  new  trial  grante<l    the  ^he  state  of  Massachusetts.    The  cause  was 

court  may  allow  such  ainendment  as  if  no  ^ried  l)efore  a  jury,  and  resulted  in  a  verdict 

trial  had  been  had  or  judgment  readied  ^„^  judgment  thereon  April  10,  1902.     The 

Petty  V.  Lanff.  81   Tex.  238,  16  h.  VJ-  909;  ^^^^,^^^^  ^^ows  "that  no  further  proceedings 

Hefltn  V.  Barns.   tO  lex.  347,  8  S.  W.  48;  ^^^^^  ^^^^  j„  said  cause  after  the  entry  of 

Missouri  P.   R.  Co.  v.   Howe,  4   Tex.  App.  ^^jj  judgment  until,  to  wit,  the   17th  day 

Civ.  Cas.   (Willson)   §  lt)7,  p.  290.  ^^  ^    ,jl^  1902,  on  which  day  plaintiff  filed 

Mr.    Leigh  Clark  submitted    the    cause  j^jg  „,otion  a.sking  leave  to  amend  his  peti- 

for  defendant  in  error :  tlon  »  ^  f;^^  effect  "  that  leave  be  granted 

Judgments  are  under  the  control  of  the  |,im  to  now  amend  his  said  original  and  first 

court  where  entered,  until  the  close  of  the  amended  petition  by  inserting  therein   the 

term.  following:     *And  is  a  citizen  of  said  state 

1  Black.  Judgm.  §  153.  „„<!  of  the  United  States  of  America,'  after 

Mere  matters  of  procedure,  such  bs*  the  the  allegation  made  in  said  pleading  'that 

granting  or  refusing  motions  for  m;w  trial,  plaintiff   resides   in   El   Paso,   in    El    Paso 

and  questions  re8j)ecting  amendments  to  the  county,  state  of  Texas.' "    In  support  of  the 

pleadings,  are  purely  discretionary  matters  uiotion  plaintiff  stated  under  oath  "that  he 

for  the  consideration  of  the  trial  court ;  and  jj,  ^qw  and  was  at  the  date  of  the  filing  of 

unless  there  has  b<"en  gross  abuse  of  that  his  original  petition  herein,  and  was  on  the 

discretion  they  are  not   reviewable  in   this  22d  day  of  July,  1901,  the  date  of  his  in- 

court  on  writ  of  (»rror.  juries,  a   bona   tide  citizen  of  the   United 

Mexican  C.  R.  Co.' v.  I'inkneif,  149  U.  S.  States  of  America  and  of  the  state  of  Texas." 

201,  37   L.  ed.  702,    13  Sup.  Ct.   Kej).  859;  The  court  granted   leave  to  so  amend,  and 

Chapman  v.  Barw  if.  I2U  V.  S.  077,  32  L.  ed.  defendant   excepted.     Thereupon   defendant 

800,  9  Sup.  Ct.   IJep.  42(5:   (Jliirac  v.   Rriji-  applied  to  the  court  to  certify  to  this  court 

tcAvT,  11  Wlieat.  302.  (i  1^.  ed.  479;  Murphy  the  question  of  jurisdiction  to  amend,  and 

T.  Stewart,  2  How.  284,  11  L.  ed.  209;  Span-  to  retain  the  judginent  after  such  ameud- 

cei'  V.  Lapsley,  20  How.  204,  15  L.  ed.  902.  ment,    and    a    certificate    was    accordingly 

And  when  such  amendment  is  permitted,  granted, 
the  court  must,  in  its  discretion,  determine        If  the  complaint  or  petition  had  remained 

whether    any    submission    which    had    been  as  it  was  originally  framed,  and  the  case 

made  ought  to  be  vacated.  had  then  been  carried  to  the  circuit  court 
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of  appeals,  that  court  would  have  heen  con- 
fltrained  to  reverse  the  judgment  and  re- 
mand the  cause  for  a  new  trial,  with  leave 
to  amend.  Metoalf  v.  Watertoum,  128  U.  S. 
586,  32  L.  ed.  543,  9  Sup.  Ct  Rep.  173; 
Same  ▼.  Oeorge  H,  Hammond  Co,  155  U.  S. 
303,  30  L.  ed.  107,  15  Sup.  Ct.  Rep.  167. 

But  plaintiff,  discovering  the  defect  in  the 
averment  hefore  the  case  had  passed  from 
the  jurisdiction  of  the  circuit  court,  applied 
and  obtained  leave  to  amend,  and  maae  the 
tmendment.  So  that  the  only  question  is 
whether  the  circuit  court  had  power  to  allow 
the  amendment. 

By  I  054  of  the  Revised  Statutes  (U.  8. 

Oomp.  Stat.  1001,  p.  607)  it  was  provided 

that  the  trial  court  might  "at  any  time 

permit  either  of  the  parties  to  amend  anv 

defect  in  the  process  or  pleading,  upon  sucn 

conditions  as  it  shall,  in  its  discretion  and 

hy  Its  rules,  prescribe;"  and  since  the  trial 

court  in  the  present  case  still  had  control 

of  the  record,  it  had  jurisdiction  to  act,  and 

]we  may  *add  that  we  do  not  perceive  that 

'there  was  any  abuse  of  discretion  in  permit- 

ting  the  amendment  in  the  circumstances 

^sclosed.     Mexican  0.  R,  Co.  v.  Pinkney, 

149  U.  S.  201,  37  L.  ed.  702,  13  Sup.  Ct 

Bep.  850;    The  Tremolo  Patent,  23  Wall. 

^18,  8uh  nom.  Tremaine  v.  Hitchcock,  23  L. 

cd.   07.     If  the  statutes  of  Texas  forbade 

such  an  amendment^  the  law  of  the  United 

States  must  govern.     Phelps  v.  Oaka,  117 

TJ.  S.  236,  20  L.  ed.  888,  6  Sup.  Ct.  Rep. 

714;  Southern  P.  Co,  v.  Denton,   146  U.  S. 

tm,  36  L.  ed.  043,  18  Sup.  Ct.  Rep.  44. 

Tlie  suggestion  that  defendant  was  cut  off 
from  trying  the  fact  as  to  plaintiff's  citisen- 
diip  is  wi&out  merit.  The  record  does  not 
disclose  that  defendant  sought  to  contest 
plaintifTs  affidavit,  and  for  aught  that  ap- 
pears the  fact  may  have  been  conceded. 
Judgment  affirmed. 


HENRT  J.  JAQUITH,  Trustee,  AppU 

V, 

O.  EDWIN  ALDEN. 

(See  8.  C.  Reporter's  ed.  78-84.) 

^unkrttptcy — preferences  hy  payments    for 
goods  sold  after  insolvency. 


ents  by  the  vendees  on  a  running  account 
for  goods  which  were  sold  and  delivered  after 
tbey  bad  become  InsolveBt,  when  received  by 
the  vendor  In  the  regular  course  of  buslneaa 
and  without  Idea  or  intention  on  bis  part  of 
obtaining  a  preference  thereby,  are  not,  though 
made  within  four  months  before  the  petition 
In  bankruptcy  was  filed  for  such  vendees,  pref* 
erences  within  the  meaning  of  the  bankruptcy 
act  of  1808,  i  60  (30  Stat,  at  L.  562,  chap. 
541,  U.  S.  Comp.  Stat.  1001,  p.  3445).  which 
BDUSt  be  surrendered,  under  |  ^7g,  before  the 
vendor's  claim  for  the  balance  doe  can  be  al- 
lowed. 


[No.  616.] 

Submitted  January  12,  1909. 

21, 1903. 
^89  V.  S. 


Decided  Aprtl 


APPEAL  from  the  United  States  arcnit 
Court  of  Appeals  for  the  First  drenit 
to  review  a  jud^ent  which  affirmed  a  de- 
cree of  the  District  Court  for  the  District  of 
Massachusetts  reversing  a  judgment  of  a 
referee  who  had  disallowed  a  claim  in  bank- 
ruptcy unless  certain  payments  were  surren- 
dered as  preferences,  and  allowing  the  idaim. 
Affirmed, 
See  same  case  below,  118  Fed.  270. 

Statement  by  Mr.  Chief  Justice  Fallen 
F.  N.  Woodward  et  al.  filed  their  petition 
in  bankruptcy,  and  were  adjudicated  bank- 
rupts November  26,  1001.  They  had  become 
insolvent  August  16,  and  on  that  day  were 
not  indebted  to  G.  Edwin  Alden,  who  after- 
wards, in  ignorance  of  the  insolvency,  made 
sales  to  Woodward  et  al,,  and  received  pay- 
ments from  them  therefor  in  the  regular 
course  of  business,*and  without  any  i&a  or[79] 
intention  on  the  part  of  Alden  of  obtaining 
a  preference  thereby,  the  sales  and  payments 
being  as  follows: 

Bales, 

Aug.  17,  1001.  Rubber $289  49 

28,      **            "       657  80 

Sept.  30,      ••             «       644  28 

Oct.    18,      *            ••       636  09 

Oct.    18,      "      Cartage 60 

31,      *«      Asbestine 10  40 

Payments, 
Sept.    4,    1901.     Payment   of   bill 

Aug.  17 $289  40 

Sept.  28,   1901.     Payment  of  bill 

Aug.  28 667  89 

Oct.    29,    1901.    Payment   of    bill 

Sept.  30 644  28 

The  merchandise  sold  Woodward  et  oiL 
was  manufactured  by  them,  and  the  result 
of  the  transactions  was  to  increase  their  «^ 
tate  in  value.  Alden  petitioned  to  be  al- 
lowed to  prove  his  claim  of  $546.89. 

The  referee  disallowed  the  claim  unless  at 
least  the  amount  of  $633.88  was  surrendered 
to  the  estate.  The  district  judge  reversed 
the  judgment  of  the  referee  and  allowed  the 
claim,  and  the  decree  of  the  district  court 
was  affirmed  by  the  circuit  court  of  appeals 
(118  Fed.  270)  on  the  authority  of  Diokwm 
V,  Wyman,  66  L.  R.  A.  349,  49  C.  C.  A.  674» 
111  Fed.  726.  Thereupon  an  appeal  to  this 
court  was  allowed  and  a  certificate  granted 
under  |  25,  6,  2. 

Mr,  Harry  J.  Jaqvith  submitted  the 
cause  in  propria  persona  for  appellant: 

The  record  shows  a  preference  under  the 
bankruptcy  act,  which  the  appellee  should 
surrender. 

Pirie  v.  Chicago  Title  d  T,  Co,  182  U.  a 
438,  46  L.  ed.  1171,  21  Sup.  Ct.  Rep.  906. 

A  new  credit  paid  for  in  full  cannot  be 
set  off  to  reduce  the  preference. 

Peterson  ▼.  If  ash  Bros,  65  L.  R.  A.  844, 
50  C.  C.  A.  260,  112  Fed.  811 ;  Kahn  ▼.  Cone 
Export  d  Commission  Co.  68  C.  C.  A.  92,  110 
Fed.  290;  Kimball  ▼.  B,  A,  Rosenham  Co. 
52  C.  C.  A.  83,  114  Fed.  86;  P.  8.  More^ 
Mercantile  Co.  T.  Sehiffer,  62  0.  C.  A.  240» 
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114  Fed.  447;  Oans  ▼.  FAUhou,  52  C.  C.  A. 
306,  114  Fed.  734;  McSair  v.  Mclntyre,  51 
C.  C.  A.  89,  113  Fed.  113. 

Mr,  Ensene  M.  Johnson  submitted  the 
cause  for  ap])ellee.  Messrs.  A  rthiir  T.  John- 
son and  .42ofi£0  R,  Weed  were  with  him  on 
the  brief: 

The  object  of  the  bankruptcy  act,  so  fur 
as  the  creditors  are  concerned,  is  to  secine 
equality  of  distribution  amon^  them  of  the 
property  of  the  bank  nipt;  not  nmong  some 
of  the  creditors,  but  among  all  of  thom ; 
which  object  could  not  be  secured  if  \hvvv 
were  no  provisions  against  preferences. 

Piriv  V.  Vhicofjo  Title  d  T.  Co.  182  U.  R. 
438,  45  L.  ed.  1171,  21  Sup.  Ct.  Rep.  90(5; 
Wilson  V.  City  Bank,  17  Wall.  473.  21  L.  e«i. 
723;  Toof  V.  Martin,  13  Wall.  40,  20  L.  e<l. 
481. 

The  plain  object  and  policy  of  an  insol- 
vency law  is  to  require  a  debtor,  as  soon  as 
he  has  reason  to  believe  himself  insolvi'nt 
and  before  he  has  frittered  away  his  prop- 
erty, to  put  himself  and  his  assets  at  once 
into  the  hands  of  the  hiw,  with  the  view  to 
making  an  equal  distribution  of  it  among 
his  creditors. 

Fernald  v.  Gay,  12  Cusli.  596. 

From  the  moment  of  actual  insolvenoy  all 
ereditors  become  entitled  to  share  pro  rata 
in  the  estate. 

Be  Knost,  1  N.  B.  N.  403. 

A  preference  is  an  advantage  secured  by 
the  creditor, — the  obtaining  by  the  cr^nlitor 
of  more  than  his  share  of  the  estate  which 
the  bankrupt  had  upon  the  date  of  tlio  oc- 
currence of  insolvency. 

Re  Hapgood,  2  Ix)w.  Dec.  200,  Fed.  Cad. 
No.  0,044. 

The  plain  purpose  of  the  provisions  for 
the  surrender  of  innocent  pref(*r«*ni<'s  In-foro 
proof,  and  the  n'cnvery  of  fraud uh*nt  pref- 
erences, id  to  roMtore,  as  fur  as  ]»ra('tintl)le, 
the  conditions  as  they  existed  at  the  time  of 
actual  insolvency. 

Lowell,  Bankruptcy,  chap.  5. 

Every  payment  made  by  an  insolvent 
debtor  to  his  creditor,  within  four  nionths 
of  the  filing  of  the  petition,  is  not  nen'ssar- 
ily  a  preference,  unless,  taking  all  the  tran- 
sactions bittween  the  {mrticH  into  aci-ount, 
the  payments,  or  some  of  thrm.  mable  the 
creditor  to  obtain  a  greater  poii-eiitjigc  of 
his  debt  than  other  creditors  of  the  same 
class. 

Dickson  v.  IVi/i/i'/ii.  55  1j.  R.  A.  349,  49 
C.  C.  A.  574,  111  Fed.  72(j;  Kimhall  v.  /;. 
A.  Konrnhnm  Co.  52  C.  C.  A.  33,  114  I'Vd. 
85;  7*.  S.  Morvy  Mrrcautilr  Co.  v.  Srhiffvr, 
62  C.  C.  A.  24»;  114  Fed.  447;  Oans  v.  tUli- 
son,  52  C.  C.  A.  30(J.  114  Fed.  734;  Swarts 
V.  Fourth  Sat.  Hank,  54  C.  C.  A.  387,  117 
Fed.  1 :  Quarts  v.  iSicgcl,  54  C.  C.  A.  3U0, 
117  Fed.  13. 

Mr.  Chief  Justice  Fuller  delivered  the 
opinion  of  the  court: 

Tlie  facts  found  established  that  on  Au- 

'^Olgust  15  the  aggregate*of  the  property  of  t lie 

'— '»»ita  was  not,  at  a  fair  valuation,  aulli- 

•^  ♦o  Day  their  debtd,  but  that 


Alden  was  ignorant  of  this,  and,  in  good 
faith  and  in  the  regular  course  of  btisiness, 
^>old  material  to  the  bankrupts,  ami  received 
pa\ment  therefor  several  times  bi'twoen  Au- 
gust 15  and  November  2(*.  when  the  ]ietition 
was  filed,  on  which  day  the  amount  of  $54U.- 
S9  for  material  delivered  shortly  before  had 
not  been  paid.  All  the  material  so  sold  to 
them  was  manufactured  by  the  bankrupts, 
and  increased  their  estate  in  value. 

The  question  is  wlu'ther  the  payments 
nmile  to  Alden  (or  either  of  them)  were 
preferenees  within  §  r»0  of  the  lKinkrupt«-v 
act  of  1898  [3U  Stat,  at  L.  .'Jii'i,  cha]i.  541.  V. 
1?.  Comp.  Stat.  1901,  p.  3145].  which  mustlte 
surrendered,  un<ler  $  57g,  before  hin  claim 
could  Ik*  allowi'd. 

Provisions  of  the  act  Ix'siring  on  the  sub- 
ject are  given  lielow.f 

•In  Piric  v.  Chicago  Title  d  T.  Co.  182  I'l 
S.  43S,  45  L.  ed.  1171,  21  Sup.  Ct.  IIip.  9iKi. 
the  circuit  court  of  appeals  for  the  wventh 
circuit  had  aflirmed  an  order  of  the  disliii-t 
court  for  the  northern  distri«'t  of  Illinois  n*- 
jecting  a  claim  of  Carson,  Pirie,  &  Company 
against  the  estate  of  Frank  iIrother:>i,  hank- 
ruptj*.  and  tin-  case  was  llien  brought  to  this 
trourl  on  findings  of  fact  and  eonrlu^ions  ot 
law  of  the  circuit  court  of  appeals,  ni.idc 
and  tiled  "]>ursuant  to  the  requirements  of 
subdivision  3,  rule  3(5  of  Orneral  Oid«Ts  in 
Bankrujiti'V."  The  first  three  of  the  find- 
ings were  as  follows: 

"First.  That  on  Kebinary  11.  1890.  Au- 
gust Frank,  .Joseph  Frank,  and  IjOUis  Frank, 
t.ra<liiig  as  Frank  Brothers,  were  duly  ad- 
judged bankrupts. 

••S«'co]id.  That  for  a  long  time  prior  there- 
to appellants  earrictl  on  dealings  with  the 
said  bankrupt  firm.  s;iid  dralings  consisting 
of  a  sale  by  said  ap])cllaut*4  to  said  Frank 
Brothers  of  ^'oods.  wares,  and  merchandise 
amoiintipg  to  the  total  sum  of  $4,403.77. 

"Third.  That  said  app^dlants,  in  tin:  regu- 
lar and  nrdinarv  •course  of  business.  and| 
within  four  months  pri(»r  to  the  iKljudica 
tion  in  bankruptcy  herein.  di<l  collect  and 
receive  from  siiid  bankrupts  as  partial  p.iy- 
ment  of  said  account  for  such  goods,  wares, 
and    merchandise   so   sold   and   deli\eri*<l   to 
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f 'S»'r.  1*;.  The  words  and  phrasps  used  la 
this  act  and  in  profofdin^s  pursnant  bPietn  sb.ill. 
unless  (li«^  same  bo  inconsistent  with  the  con- 
text, bo  ntnstnii'd  ns  follows:  .  .  .  {[)) 
'crodltor'  ».1ij«II  Iiu-liidi*  anyone  who  owus  a  df- 
niand  or  chiiiii  pmvnbio  lu  baDl(rnpti-y,  .iimI 
may  Incliido  liis  duly  niitborized  URcut,  nilor 
ncy.  or  proxy;  (1(1)  'dale  of  bunlcruplcy.'  or 
'tlDiG  of  buukniptcy.*  or  'commencement  of  pro- 
coodlnKs,'  or  'Unnkniptcy,'  with  roferemv  lo 
timi>.  Khali  mean  the  dale  when  the  ix'tition 
was  filed;  (11)  'debt'  shall  include  any  debt,  df>- 
iniind,  or  claim  provable  in  bankruptcy  ;  .  .  . 
(15)  a  person  i<hnll  be  deemed  insolvont  wlibin 
the  provisions  of  tbis  act  whenever  the  npirre- 
untc  of  bis  property,  exclusive  of  any  pi-o|HM"ty 
wbhb  he  mny  have  conveyed,  trnnsforred.  con- 
cealed, or  removed,  or  permitted  to  l>e  concealed 
or  removed,  with  intent  to  defraud.  bind<T.  or 
delay  bis  cr»'illt«»rs.  sl'.:'ll  not.  at  a  fair  valna- 
(Ion.  be  sMtti<  lent  in  nnionnt  to  pay  his  dolWi." 

*'.^i'c.  'An.  Alts  of  baiikniplfy  by  a  i>erioB 
shall  consist  of  bis  Ii.ivinK  (1)  conveyed,  tran** 
fL-rrcd,  con('(:iieti,  ur  remuved,  or  i)ermitted  to 
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Frank  Brothers,  the  sum  of  $1,336.79,  thiit  amount,  less  such  dividends  as  the  e5»- 

leaving  a  balance  due,  owing  and  unpaid,  tate  might  pay.*  In  these  circunmtanoea  the[83] 

amounting  to  $3,093.08."  payments  were  no  more  preferences  than  if 

It  was  further  found  that,  at  the  time  this  the   purchases  had  been  for  cash,  and,  as 

payment  was  made,  Frank  Brothers  were  parts  of  one  continuous  bona  fide  transao 

hopelessly  insolvent,  to  their  knowledge;  but  tion,  the  law  does  not  demand  the  segrega- 

that    Carson,    Pirie,    &   Company    had     no  tion  of  the  purchases  into  independent  items 

knowledge  of  such  insolvency,  nor  had  rea-  so  as  to  create  distinct  pre-existing  debts, 

aonable  cause  to  believe  that  it  existed ;  nor  thereby  putting  the  seller  in  the  same  class 

did   they  have  reasonable  cause  to  believe  as  creditors  already   so   situated,   and   ini- 

that  the  bankrupts,  by  the  payment,  intend-  pressing  payments  with  the  character  of  the 

ed  thereby  to  give  a  preference;   and  that  acquisition  of  a  greater  percentage  of  a  total 

they  had  refused  to  surrender  to  the  trustee  indebtedness  thus  made  up. 

the  amount  of  the  payment  made  to  them  by        ^Ve  do  not  think  the  slight  variation  in 

the  bankrupts   as  a  a)ndition  of  the  allow-  ^i,^  ^^^^  ^f  anlcs  and  payments  affords  suf- 

unce  of  their  claim.    Upon  the  facts  the  cir-  ^^.g^^       ^^^^  ^^^  ^^^  distinction  put  for- 

cu.t  court  of  appeals  concluded,  as  matter  of  ^^^^  ^^  j  ^^  ^    payiients  of 

law,  that  tlie  payment  made  "at  the  time  Q^^f^^K^,  a  «„^  oq  ««^  ♦i.^  *v.JL,i»*  «*  rv. 

and  in  the  manne?  above  shown"  constituted  f^f'^'l^^^  ^^t  f  ^    ^J^xa^ 

u  preference;  and  that,  by  reason  of  the  fail-  ^^\  ^^  l;j'*!'«^  he  concedes  should  be  up- 

urc  and  refusal  of  Carson,  Pirie,  &  Company  ^f^^)^  >»  ^^"M?***!?"  *^  ^}%  ^"^J  ^^■ 

to  surrender  the  preference,  they  were  not  n's**^  August  17  and  28  and  September  80. 

entitled  to  prove  their  claim.  All  the  material  was  sold  and  deUvered  after 

The  judgment  below  was  affirmed  by  this  August  16,  and  neither  of  the  items  can 
court,  and  it  was  held  that  a  payment  of  properly  be  singled  out  as  constituting  out- 
moiioy  was  a  transfer  of  property,  and  when  standing  indebtedness,  payment  of  which  op- 
made  on  an  antecedent  debt  by  an  insolvent  erated  as  a  preference. 

was  a  preference  within  §  COa,  although  the  The  facts  as  found  in  Ptrte  v.  Chicago 
creditor  was  ignorant  of  the  insolvency,  and  Title  d  T,  Co.  were  so  entirely  different  from 
had  no  reasonable  cause  to  believe  that  a  those  exibtiiig  here  that  this  case  is  not  con- 
preference  was  intended.  The  estate  of  the  trolled  by  that.  In  view  of  similar  vital 
insolvent,  as  it  existed  at  the  date  of  the  in-  differences  it  has  been  held  by  the  circuit 
solvency,  was  diminished  by  the  payment,  court  of  appeals  for  the  first  circuit  [Dick- 
luid  the  creditor  who  received  it  was  enabled  son  v.  ir^man,  55  L.  R.  A.  349,  49  C.  C.  A. 
to  obtain  a  greater  percentage  of  his  debt  574,  111  Fed.  72G),  second  circuit  {Re  Sa- 
than  any  other  of  the  creditors  of  the  same  gor,  9  Am.  Bankr.  Rep.  301),  third  circuit 
clasn.  {Gaas  v.  FAlison,  62  C.  C.  A.  366,  114  Fed. 

In  the  present  case  all  the  rubber  was  sold  734),  eiglith  circuit  {Kimball  v.  Itosenham 

and  delivered  after  the  bankrupts*  property  Co,  52  C.  C.  A.  33,  114  Fed.  85),  that  pay- 

had  actually  become  insufficient  to  pay  their  raents  on  a  running  account,  where  new  sales 

debt;*,  and  their  estate  was  increased  in  val-  succrcd  payments,  and  the  net  result  is  to 

ue  thereby  to  an  amount  in  excess  of  the  increase  the  value  of  the  estate,  do  not  con- 

payments  made.    The  account  was  a  run-  stitute  preferential  transfers  under  I  OOo. 
ning  account,  and  the  effect  of  the  payments       Judgment  affinned, 
was  to  keep  it  alive  by  the  extension  of  new 

credits,  with  the  net  result  of  a  gain  to  the       Mr.  Justice  WMte  and  BIr.  Justice  Mo- 
estate  of  $540.89,  and  a  loss  to  the  seller  of  Kenna,  not  being  able  to  concur  in  the  rea- 


be  concealed  or  remo?ed,  any  part  of  bis  prop- 
erty with  intent  to  hinder,  delay,  or  defraud  his 
creditors,  or  any  of  them ;  or  (2)   transferred, 
while  insolvent,  any  portion  of  bis  property  to 
one  or  more  of  bis  creditors  with  intent  to  pre- 
fer such  creditors  over  bis  other  creditors ;  or 
(3)   suffered  or  permitted,  while  insolvent,  any 
ct^ditor   to  obtain  a  preference   through   legal 
Proceedings,  and  not  having,  at  least  five  days 
^tore  a  sale  or  final  disposition  of  any  prop- 
^tty  affected  by  such  preference,  vacated  or  dis- 
^barsed  such  proference;  or   (4)   m.  de  a  gen- 
«t«l  assignment  for  the  benefit  of  bis  creditors ; 
^r   (5)  admitted  in  writing  his  inability  to  pay 
j^ts  debts  and  bis  willingness  to  be  adjudged  a 
;rupt  on  that  ground." 
"Sec.  60a.     A  person  shall  be  deemed  to  have 
a   preference  if,  being  insolvent,  he  has 
^krocured  or  snfTered  a  Judgment  to  be  entered 
Ll^lnst  himself  In  favor  of  any  person,  or  made 
L  transfer  of  any  of  bis  property,  and  the  effect 
the  enforcement  of  such  Judgment  or  trans- 
fer will  be  to  enable  any  one  of  his  creditors  to 
^^taln  a  greater  percentage  of  his  debt  than  any 
^^her  of  such  creditors  of  the  same  class. 

**5.     If  a  banicrupC  shall  have  given  a  prefcr- 
1189  V.  8. 


cnce  within  four  months  before  the  filing  of  a 
petition,  or  after  the  filing  of  the  petition  and 
before  the  adjudication,  and  the  person  receiv- 
ing it,  or  to  be  benefited  thereby,  or  his  agent 
acting  therein,  shall  have  had  reasonable  cause 
to  believe  that  it  was  intended  thereby  to  give 
a  preference,  It  shall  be  voidable  by  the  trustee, 
and  he  may  recover  the  property,  or  Its  value 
from  such  person. 

**o.  If  a  creditor  has  been  preferred,  and 
afterwards,  in  good  faith,  gives  the  debtor 
further  credit,  without  security  of  any  kind,  for 
property  which  liecomes  a  part  of  the  debtor's 
estates,  the  amount  of  such  new  credit  remain- 
ing unpaid  at  the  time  of  the  adjudication  In 
banlcruptcy  may  be  set  off  against  the  amount 
which  would  otherwise  be  recoverable  from 
him." 

"Sec.  57y.  The  claims  of  creditors  who  have 
received  preferences  shall  not  be  allowed  unless 
such  creditors  shall  surrender  their  preferences." 

"Sec.  68a.  In  all  cases  of  mutual  debts  or 
mutual  credits  between  the  estate  of  a  bank- 
rupt and  a  creditor,  the  account  shall  be  stated 
and  one  debt  shall  l>e  set  oflT  against  the  other, 
and  the  balance  only  shall  be  allowed  or  paid.** 
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■oni  bj  wMeh  the  eoait»  in  the  opinion  Just 
announeed,  distinguishee  this  ease  from  that 
of  PirU  T.  OhiotLgo  Title  4  T.  Co.,  and  deem 
ing  the  latter  caee  oontroiling  in  this,  die- 
it. 


(84]«Af  JAMES  S.  BARTON  KEY,  PeHHoner. 

(Bet  8.  C  Beporter'B  ed.  84,  8B.) 

Mandamu9 — to  rmriew  diamUmU  of  appeal 
for  fcant  of  juriediotion, 

A  writ  of  mandamot  will  not  He  to  compel  the 
court  of  appeals  oC  the  IMetrlet  of  Columbia 
to  relnetate  en  appeal  from  the  eupreme 
court  of  the  Dlitrlct,  in  an  action  originally 
hrought  before  a  Justice  of  the  peace,  where 
•uch  appeal  was  diamlaeed  by  the  court  oC 
appeals  for  want  oC  Jurisdiction,  although 
the  decree  oC  dismissal  cannot  be  rerlewed  on 
appeal  or  writ  of  error. 

[No.  18,  OriginaL] 

Argued  April  8,  190S.    Decided  April  27, 

190S. 

RULE  entered  on  a  petition  for  a  writ  of 
mandamus  to  compel  the  Court  of  Ap- 
peals of  the  District  of  Ciolumbia  to  rein- 
state an  appeal  from  tb»  Supreme  Court  of 
that  DistrM^  Dieoharged  and  petition  die- 
missed. 

The  facts  are  stated  in  the  opinion. 

Mr,  Frederie  D.  MeXenney  argued  the 
eause,  and,  with  Messrs,  Henry  Blair  and 
John  Bpdlding  Flannery,  filed  a  brief  for 
petitioner: 

Where  the  court  below,  from  a  mistaken 
riew  of  the  law  as  to  its  jurisdiction,  dis- 
misses a  case  properly  cognizable  by  it,  man- 
damus is  the  proper  remedy  to  compel  it  to 
reinstate  the  case  and  proceed  to  finsd  judg- 
ment. A  writ  of  error  or  appeal  does  not 
lie,  for  the  appellate  court  has  nothing  to 
reriew  where  tne  inferior  court  has  not  de- 
cided the  case,  but  has  refused  to  hear  it. 

Ex  parte  Russell,  13  Wall.  664,  20  L.  ed. 
882;  Knickerbocker  Ins.  Oo.  v.  Comstook,  16 
Wall.  268,  21  L.  ed.  493;  Ex  parte  Parker, 
120  U.  8.  787,  30  L.  ed.  818,  7  Sup.  Ct.  Rep. 
787;  181  U.  6.  221,  83  L.  ed.  123,  0  Sup.  Ct. 
Rep.  708;  Re  Atlantic  City  R,  Co.  164  U.  S. 
885,  41  L.  ed.  680,  17  Sup.  Ot.  Rep.  208;  Re 
Hohorst,  150  U.  S.  653,  37  L.  ed.  1211,  14 
Sup.  Ct.  Rep.  221 ;  Re  Oonnaucay,  178  U.  S. 
421,  44  L.  ed.  1134,  20  Sup.  Ct.  Rep.  051. 

Mandamus  lies  to  compel  a  court  to  grant 
an  appeal  where  the  relator  is  entitled 
thereto. 

Nora — As  to  when  mandamut  U  the  proper 
remedy — see  notes  to  United  States  em  rel.  Inter- 
aatloaal  Contracting  Co.  t.  La  Mont,  89  L.  ed. 
U.  8.  160 ;  li'Clnny  v.  Silliman.  4  L.  ed.  U.  8. 
268;  Fleming  t.  Guthrie  (W.  Va.)  8  L.  B.  A. 
54;  Bamsvllle  Tump.  Co.  t.  State  (Ind.)  3  L. 
R.  A.  265 ;  State  ea  rel.  Charleston,  C.  *  C.  R. 
Co.  y.  Whitesides  (S.  C.)  3  L.  R.  A.  777;  and 
Mm  parte  Hurn  (Ala.)  18  L.  R.  A.  120. 

On  mandamus  in  aid  of  appeal — see  note  to 
Lewis  T.  BalUmore  ftL.B.Co.lOCCA.  450. 
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Ex  parte  Jordan,  94  U.  S.  248,  24  L.  ed. 
123;  Ex  parte  ZeUner,  0  Wall.  244,  10  L. 
ed.  686;  Vt^o's  Case,  21  Wall.  648,  22  L.  ed. 
690;  United  States  v.  Oomem,  3  Wall.  752, 

18  L.  ed.  212;  Ex  parte  South  d  North  Ala. 
R.  Co.  05  U.  S.  221,  24  L.  ed.  855. 

The  primary  rule  of  statutory  construc- 
tion is,  of  course,  to  give  effect  to  tne  inten- 
tion of  the  l^slature. 

Rodgers  v.  United  States,  185  U.  S.  83, 
46  L.  ed.  816,  22  Sup.  Ct  Rep.  582. 

Where  provisions  of  one  section  are  irrec- 
oncilable with  the  provisions  of  another  sec- 
tion, the  last  words  stand,  and  others  which 
cannot  stand  with  them  so  to  the  ground. 

Powers  V.  Barney,  5  Blatchf.  203,  Fed. 
Cas.  No.  11,361 ;  State  T.  Hall,  5  S.  C.  N.  S. 
120;  Elliott  V.  Lochnane,  1  Kan.  185;  Ryan 
V.  State,  5  Neb.  276;  Oibhons  v.  Brittenum, 
56  Miss.  232;  Packer  v.  Sunhury  d  B.  R.  Co. 

19  Pa.  211;  Broton  v.  PhiladelpMa  County, 
21  Pa.  37;  Southwark  Bank  v.  Com,  26  Pa. 
446;  Bacon,  Abridgment  tit  Biatutea,  D; 
Ex  parte  Ray,  45  Ala.  15;  Harrington  v. 
Rochester  Trustees,  10  Wend.  547 ;  CwnmcT' 
cial  Bank  v.  Chambers,  8  Smedes  &  M.  9; 
Quick  V.  White-Water  Twp.  7  Ind.  570;  AU 
hertson  v.  State,  9  Neb.  429,  2  N.  W.  742, 
892;  Sams  v.  King,  18  Fla.  557;  Branagmn 
T.  Dulaney,  8  Colo.  408,  8  Pae.  689;  Oee  t. 
Thompson,  11  La.  Ann.  857;  Peet  ▼.  Nalis, 
80  La.  Ann.  949;  Hamilton  v.  Bumian,  8 
Ark.  24. 

In  the  absence  of  an  ezprees  repeal,  the 
later  expression  of  the  legislative  will  ope- 
rates as  a  repeal  of  the  earlier  ezpressioa, 
either  where  the  two  expressions  are  diretly 
repugnant,  or  where  tne  later  expression 
covers  the  whole  subject  of  the  earuer  one, 
and  embraces  new  provisions  which  plainly 
show  that  it  was  intended  as  a  substitois 
therefor. 

United  States  v.  Tynen,  11  Wall.  88,  20 
L.  ed.  163;  Daviess  t.  Fairbaimt  8  How. 
636,  11  L.  ed.  760;  Norris  v.  Crocker,  13 
How.  429,  14  L.  ed.  210;  King  ▼.  Cornell, 
106  U.  S.  395,  27  L.  ed.  60,  1  Sup.  Ct  Bjep. 
312. 

Mr.  William  G.  Prentiss  argued  the 
cause  and  filed  a  brief  for  respondents: 

The  power  of  this  court  to  issue  write  of 
mandamus  to  inferior  courts  is  only  inci- 
dental to  the  exercise  of  its  appellate  juris- 
diction. 

Kendall  v.  United  States,  12  Pet  824,  0 
L.  ed.  1181;  Ew  parte  Bradstreet,  7  Pet 
634,  8  L.  ed.  810;  Re  Atlantic  City  B,  Co. 
164  U.  S.  C33,  41  L.  ed.  679,  17  Sup.  Ct  Rep. 
208;  Knickerbocker  Ins,  Co.  v.  Comstoek,  16 
Wall.  258,  21  L.  ed.  493;  Ex  parte  RueieU, 
13  Wall.  664,  20  L.  ed.  632. 

As  no  Federal  question  within  the  mean- 
ing of  D.  C.  Code,  §  223,  is  presented,  and 
the  amount  involved  is  too  small  to  come  to 
this  court  by  writ  of  error,  mandamua  wlli 
not  lie. 

Re  Burdett,  127  U.  S.  771,  88  L.  ad.  8tlg 
8  Sup.  Ct.  Rep.  1394. 

The  last-clause  rule  is  not  sound  or  es- 
tablished by  authority. 

St.  Clements  v.  St.  Andrew,  6  Mod.  UFi 
Atty.  Gen,  t.  Chelsea  Water  Worka^  WHt^ 
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flibbons,  106;  1  Kent  Com.  462;  Fartner^ 
Hank  v.  Hale,  59  N.  Y.  50 ;  Bishop,  Written 
Lau'8.  §S  63-65;  Sutherland,  Stat.  (Jonstr. 
II  220-221;  State  ex  rel.  Atty,  Gen,  v.  Hei- 
dorn,  74  Mo.  410;  Sams  v.  King,  IS  Fla. 
557;  State  ew  rel,  Wilnon  v.  Williams,  8 
Ind.  101. 

Mr.  Chief  Jtutice  Fuller  delivered  the 
opinion  of  the  court: 

William  F.  Roberts  brought  an  action 
against  J.  S.  Barton  Key  and  James  P.  Scott 
in  February,  1901,  before  a  justice  of  the 
peace  of  the  District  of  Columbia,  and  re- 
«>vorcd  jndjfniciit  for  $196.30;  whereupon 
Key  and  Scott  carried  the  case  by  appeal 
lo  III'*  siipri'iiic*  court  of  the  District  of  Co- 
lumbia, giving  an  undertaking  on  appeal 
with  the  united  States  Fidelity  k  Guaranty 
Company  as  surety.  The  case  was  tried  in 
the  District  supreme  court,  and  resulted  in 
a  judgment  in  favor  of  Scott  and  against 
K^  and  the  guaranty  company.  From  this 
Ju&ment  Key  alone  prosecuted  an  appeal 
to  Uie  court  of  appeals  of  the  District  of  Co- 
lumbia, without  summons  and  severance  or 
any  equivalent.  Roberts  moved  to  dismiss 
)]on  two  ^grounds:  (1)  The  want  of  parties 
{Mason  v.  United  States,  136  U.  S.  581,  34 
L.  ed.  545,  10  Sup.  Ct  Rep.  1062;  Hardee  v. 
Wilson,  146  U.  S.  170,  36  L.  ed.  033,  13  Sup. 
Ct.  Rep.  39) ;  (2)  that  the  court  of  appeals 
had  DO  jurisdiction  on  appeal  from  the  judg- 
ment of  the  court  below  in  such  cases. 

The  court  of  appeals  had  held  in  Chroff  v. 
Miller,  30  Wash.  L  Rep.  434,  that  such  an 
appeal  could  not  be  maintained,  and  ac- 
cordingly dismissed  the  appeal  in  this  case 
on  the  second  ground.  Id.  436.  Key  then 
applied  to  this  court  for  leave  to  file  a  peti- 
tion for  mandamus  requiring  the  couit  of 
appeals  to  reinstate  the  appeal  and  proceed 
to  a  hearing  and  determination  of  the  same 
on  the  merits.  Leave  was  granted,  and  due 
return  has  been  made  to  a  rule  entered  on 
the  petition  thereupon  filed. 

The  case  could  not  have  been  brought  here 
on  appeal  or  writ  of  error.  Code  District  of 
Columbia,  9  233.  And  no  application  for 
certiorari  was  made  under  §  234.  Act  of 
March  3,  1901  (31  Stat  at  L.  1189,  chap. 
854). 

The  controversy  in  respect  of  appeals  to 
the  court  of  appeals  from  judgments  in  the 
supreme  court  of  the  District  in  cases  ap- 
pealed from  justices  of  the  peace,  raised  un- 
der §9  82  and  226  of  the  act  of  1001,  was  not 
only  disposed  of  by  the  court  of  appeals  in 
Oroif  V.  Miller,  but  determined  by  the  re- 
peal of  I  82  by  the  act  of  June  30,  1002.  32 
SUt.  at  L.  ohap.  1320. 

The  writ  of  mandamus  cannot  be  used  to 
perform  the  office  of  an  appeal  or  writ  of  er- 
ror, and  doea  not  lie  to  review  a  final  judg- 
ment or  decree  sustaining  a  plea  to  the  juris- 
dietioii,  even  if  no  appeal  or  writ  of  error  is 
given  by  law.  It  is  not  granted  in  doubtful 
eaaes,  or  where  there  is  another  adequate 
remedy,  and  whether  it  shall  go  or  not  usu- 
ally rests  in  the  sound  discretion  of  the 
coort.  If  sometimes  demandable  ew  debito 
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justiliat,  it  is  certainly  not  on  a  record  like 
this.  American  Constr.  Co.  v.  Jacksonville, 
T.  d  K.  TV.  R,  Co,  148  U.  S.  379,  37  L.  ed. 
489,  13  Sup.  Ct.  Rep.  758;  Re  Rice,  155  U. 
S.  403,  39  L.  ed.  201,  15  Sup.  Ct.  Rep.  149; 
High,  Extr.  Legal  Rem.  3d  ed.  S  9. 

Tested  by  these  well-settled  principles,  the 
rule  must  be  discharged  and  the  petition  dts- 
missed. 

So  ordered. 


•KAORU  YAMATAYA,  Appt, 

V. 

THOMAS  M.  FISHER,  Immigrant  ai.  .i  Chi- 
nese Inspector.! 

.  (See  8.  C.  Reporter's  ed.  86-102.) 


Aliens — exclusion  of  paupers — effect  of 
treaty  with  Japan— -deportation  after 
entry — review  by  habeas  corpus, 

1.  Japanese  subjects  who  are  "paupers  or  per- 
sons likely  to  become  a  public  charge."  and 
are  therefore  forbidden  to  enter  the  United 
States  by  the  Immigration  act  of  March  3, 
1891  (26  Stat,  at  L.  1083,  chap.  551,  U.  8. 
Comp.  Stat.  1901,  p.  1294),  are  not  given  such 
right  of  entry  by  the  provision  of  the  treaty 
of  March  21.  1895.  with  Japan,  that  tho  citi- 
zens or  subjects  of  each  of  the  two  countries 
shall  have  "full  liberty  to  enter,  travel,  or  re- 
side in  any  part  of  the  territories  of  the  other 
country," — especially  since  such  treaty  ex- 
pressly excepts  from  its  operation  any  ordi- 
nance or  regulation  relating  to  "police  and 
public  security." 

2.  Aliens  of  the  excluded  class  are  not  protected 
from  deportation  by  the  executive  offlcers  of 
the  government,  because  they  have  effected  an 
entry  into  the  United  States,  In  view  of  the 
power  given  the  Secretary  of  the  Treasury  by 
the  act  of  October  19,  1888,  chap.  1210  (25 
Stat,  at  L.  566,  U.  S.  Comp.  Stat.  1901,  p. 
1294),  if  satisfied  that  un  immigrant  has  beeu 
allowed  to  land  contrary  to  law,  to  cause  his 
deportation  at  any  time  within  a  year  after 
the  landing,  which  power  was  again  substan- 
tially, conferred  by  the  provision  of  the  act 
of  March  3,  1891,  chap.  551,  |  11,  that  an 
alien  Immigrant  may  be  sent  out  of  the  coun- 
try, "ns  provided  by  law,"  at  any  time  within 
a  year  after  his  Illegal  entry  into  the  United 
States. 

8.  Executive  officers  of  the  United  States  gov- 
ernment were  not  invested,  by  the  provisions 
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tThls  case  is  reported  by  the  Official  Reporter 
under  the  title  of  "The  Japanese  Immigrant 
Case." 

Note. — On  treaty  guaranties  to  aiiens — see 
note  to  Gandolfo  v.  Hartman  (C.  C.  8.  D.  Cnl.) 
16  L.  R.  A.  277. 

On  the  jurisdiction  of  tJie  United  States 
courts  on  habeas  corpus — see  Re  Relnltz  (C.  C 
8.  D.  N.  Y.)  4  L.  R.  A.  236,  and  note.  See  also 
notes  to  State  e»  rel.  Cochran  v.  Winters  (Kan.) 

10  L.  R.  A.  616 ;  Re  Huse,  25  C.  C.  A.  4  ;  and 
Tlnsley  v.  Anderson,  43  L.  ed.  U.  S.  91. 

As  to  questional  reviewable  by  habeas  cor- 
pus— see  notes  to  State  v.  Jacltson  (D.  C.  B.  D. 
Tenn.)   1  L.  R.  A.  873  :  Bion's  Appeal   (Conn.) 

11  L.  R.  A.  694  ;  United  States  v.  namilton,  1 
L.  pd.  V.  S.  490 :  E9  parte  Carll,  27  I.,  ed.  U.  S. 
28S  ;  Otrlzn  y  CortPS  v.  Jacobus,  34  L.  ed.  TI.  8. 
404  ;  nnd  IVarce  v.  Texas,  39  L.  ed.  U.  S.  104. 
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of  the  acts  of  October  19.  1888,  chap.  1210. 
and  March  3,  1801,  chap.  551,  for  the  deporta- 
tion of  aliens  of  excluded  classes  within  a 
yenr  after  their  Illegal  entry,  with  the  power 
orbit Viirlly  to  deport  an  alien  who  has  en- 
tered the  country  and  hns  become  subject  In 
all  respects  to  Its  jurisdiction  and  a  part  of 
its  population,  without  giving  hlni  an  oppor- 
tunity to  be  heard  upon  the  question  Involv- 
ing his  right  to  be  and  ivmnin  in  the  United 
Stairs. 

4.  IVdiM-ai  courts  will  not  Intervone  by  habeas 
corpus  to  prevent  the  deportation  by  the  ex- 
iM  iitlve  olllcors  of  the  governnirnt,  undor  the 
authority  of  the  acts  of  October  19,  1S88. 
cbni».  1210,  and  March  3,  I8i)l.'  chnp.  ."iril.  of 
an  alien  found  tu  be  one  of  the  excluded  clnss 
where  such  alien  had  notice,  though  not  a 
formal  one,  of  the  Investigation  Instituted  for 
the  purpose  of  ascertaining  whether  she  was 
legally  In  the  United  States,  and  was  not  de- 
nied an  opportunity  to  l»e  heard,  altliough  sho 
pleads  a  want  of  knowledge  of  llje  I^ngllsh 
language  preventing  her  from  understanding 
the  nature  and  Import  of  the  questions  pro- 
pounded to  her,  and  thai  the  invest igat Ion 
made  w.is  a  "pretended"  one.  and  that  she  did 
not  ut  the  time  know  that  it  had  reference  to 
her  deportation. 

[No.  171.] 

Argued  Frhniary  2'/,   liWS.     Decided  April 

6,  lOOS. 

ON  APPEAL  from  the  District  Court  of 
the  United  States  for  the  District  of 
Washington  to  review  a  decree  dismissing  a 
writ  of  habeas  corpus  to  inquire  into  the 
(iet(Mition  of  an  alien  immigrant  under  a 
warrant  from  the  Secretary  of  the  Treasury 
requiring  her  deportation.     Affirmed. 

The  facta  are  stated  in  the  opinion. 

Mr.  Vere  Qoldthwaite  argued  the 
cause,  and  Messrs.  Harold  Preston  and  Wal- 
ter A.  Kecne  filed  a  brief  for  appellant: 

The  word  "person,"  as  used  in  the  Consti- 
tution, includes  aliens  as  well  as  citizens. 

Ur  Ah  Fong,  3  Sawv.  144.  Fed.  Cn.«».  No. 
102;  Uc  Parrott,  6  Sa\vy.  349,  1  Fed.  481; 
II o  Ml  Koic  V.  yunau.  5  Sawy.  o.Vi  Fed. 
Cas.  No.  0,540;  Fong  Yue  Tinq  v.  h'nitcd 
states,  149  U.  S.  698,  37  L.  ed.  90.1,  13  Sup. 
Ct.  Rop.  1016. 

No  principle  is  more  firmly  imbedded  in 
our  jurisprudence  than  the  one  wliich  as- 
serts tlwit  before  a  person  can  be  deprived 
of  any  of  his  rights  he  must  be  given  his  day 
ill  court. 

U olden  v.  Hardy,  169  U.  S.  306,  42  L.  ed. 
780,  18  Sup.  Ct.  Rep.  383;  loiva  C.  R.  Co. 
V.  lovoa,  160  U.  S.  389,  40  L.  ed.  467,  16 
Sup.  Ct.  Rep.  344;  Hovey  v.  Elliolt.  167  U. 

5.  409,  42  L.  ed.  215,  17  Sup.  a.  Roj).  841 ; 
McVeiqh  v.  United  States,  11  Wall.  2r)9.  20 
L.  cd.  80;  Charles  v.  Marion,  98  Fed.  166; 
(I recite  V.  Briggs,  1  Curt.  C.  C.  311,  Fed.  Cas. 
No.  5,764;  Scott  v.  Toledo,  1  L.  R.  A.  088, 
36  Fed.  385;  Railroad  Tax  Cases,  8  Sawy. 
238,  13  Fed.  722;  Meyers  v.  8hi<'ld8,  01  Fed. 
713:  Stuart  v.  Palmer,  74  N.  Y.  183,  30  Am. 
Rep.  289;  2  Kent  Com.  13;  Hagar  v.  Recla- 
mation Dist.  .Yo.  108.  Ill  U.  S.  708,  28  L. 

ed.  572,  4  Sup.  Ct.  Rop.  6(i3. 
Appellant  has,  ao  far  as  any  queatioiui 
TSS 


involved  in  this  appeal  are  concerned,  the 
same  rights  as  an  American  citizen. 

Yick  Wo  V.  Hopkins,  118  U.  S.  369,  30  Ij. 
ed.  226,  6  Sup.  Ct.  Rop.  1064. 

Assistant  Attorney  Ocnrral  Hoyt  argued 
the  cause  and  tiled  a  brief  for  appellee: 

An  alien  landing  surreptitiously  may. 
within  a  year,  be  arrested  and  deported  by 
the  Secretary  of  the  Treasury  without  judi- 
cial proceedings  before  a  court. 

United  States  v.  Yamasaka,  40  C.  C.  A. 
454,  100  Fed.  404. 

Tlie  ininist<»rial  officer  has  bt^en  clothed 
with  the  autiiority  to  detcrniino  and  act,  and 
tliis  court  lias  in  numerous  eaH«*s  dccidiMl 
that  the  executive  determination  is  filial. 

A'w/iiiuiira  Fkin  v.  United  States,  I4*i  U. 
S.  651.  3,1  L.  ed.  1140,  12  Sup.  Ct.  Rep.  Xlii; 
Fong  Yue  Tinq  v.  United  States,  14!>  V.  8. 
098,  37  L.  ed.  9(15,  13  Sup.  Ct.  Rep.  1016: 
J^em  Moon  Sing  v.  United  States,  158  U.  S. 
.•»38,  39  L.  ed.'l082,  15  Sup.  Ct.  Rep.  967; 
Wong  Winq  v.  United  States,  103  I^.  S.  228, 
41  L.  cd.  140,  16  Sup.  Ct.  Rep.  977;  Fok 
Yung  Yo  v.  United  States,  18r>  1-.  S.  296,  4G 
L.  ed.  917,  22  Sup.  Ct.  Rep.  080. 

The  presumption  is  that  the  result  i% 
proper. 

Lee  Lunq  v.  Pgttvrson.  ISO  U.  S.  108.  40 
L.  cd.  IIOS.  22  Sup.  Ct.  Rep.  795. 

Mr.  Justice  Harlan  delivered  the  opinion 
of  the  court: 

•This  case  pic-sonts  some  questions  aii*iiii;:(87] 
under  the  act  of  Congres:*  relating  to   the 
exclusion  of  cc»rtain  classes  of  alien   immi- 
grants. 

On  the  11th  day  of  July,  1901,  appellant, 
a  subject  of  tfapan,  landed  at  the  port  of 
Seattle,  Washington;  and  on  or  about  July 
15th,  1901,  tlic  appellee,  an  immigrant  in- 
spector of  the  United  States,  having  insti- 
tuted an  investigation  into  the  circumstance.^ 
of  her  entering  the  United  States*,  decided 
that  Hhe  came  here  in  violation  of  law,  in 
that  she  was  a  ])auper  and  a  person  likely 
to  become  a  public  charge, — aliens  of  that 
class  being  excluded  altogether  from  this 
<'ou]itiy  by  the  act  of  March  3d,  1891  (26 
Stat,  at  L.  1085,  chap.  551.  U.  S.  Comp. 
Stat.  1901,  p.  1294). 

The  evidence  obtained  by  the  inspector 
was  trarismittcd  to  the  Secretary  of  the 
Treasuiy,  who,  under  date  of  July  23d,  1901, 
Lssued  a  warrant  addressed  to  the  immi- 
grant inspector  at  Seattle,  reciting  that  the 
appellant  had  come  into  the  United  States 
conlraiy  to  the  provisions  of  the  above  act 
of  1S91,  and  ordering  that  she  be  taken 
into  custody  and  returned  to  Japan  at  the 
expense  of  the  vessel  importing  her. 

The  inspector  being  about  to  e.Tecute  this 
warrant,  an  application  was  presented  in 
Ix'half  of  the  appellant  to  the  aistrict  court 
of  the  United  States  for  the  district  of 
Washington,  northern  division,  for  a  writ 
of  habeas  corpus.  The  application  alleged 
that  the  imprisonment  of  the  petitioner  was 
unlawful,  and  that  she  did  not  come  here 
in  violation  of  the  act  of  1801,  or  of  any 
other  law  of  the  United  States  relating  to 
tSae  exclusion  of  aliens. 
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The  writ  having  been  issued,  a  return  was 
made  by  the  inspector,  stating  that  he  had 
found  upon  due  investigation  and  the  ad- 
missiona  of  the  appellant  that  she  was  a 
pauper  and  a  person  likely  to  become  a  pub- 
lic chai*ge,  and  had  "  surreptitiously,  clan- 
destinely, unlawfully,  and  without  any  au- 
thority come  into  the  United  States;"  that, 
"  in  pursuance  of  said  testimony,  admissions 
of  the  petitioner,  Kaoru  Yamataya,  evi- 
dence, facts,  and  circumstances,"  he  had  de- 
cided that  she  had  no  right  to  be  within  the 
territory  of  the  United  States,  and  was  a 
proper  person  for  deportation;  all  which  he 
n'|>orted  to  the  proper  officers  of  the  gov- 
/ornment,  who  confirmed  his  decision,  'and 
thereupon  the  Secretary  of  the  Treasury  is- 
sued hia  warrant,  requiring  the  deportation 
of  the  appellant.  That  warrant  was  pro- 
duced and  made  part  of  the  return. 

The  return  of  the  inspector  was  traversed, 
the    traverse  admitting  that  the  inspector 
iiad   investigated  the  case  of  the  petitioner, 
a.nd   had  made  a  finding  that  she  had  ille- 
gally come  into  this  country,  but  alleging 
t^bat   the  investigation  was  a  "  pretended " 
und  an  inadequate  one;  that  she  did  not  un- 
derstand the  English  language,  and  did  not 
Iwnow   at   the  time  that  such    investigation 
^vas    with  a  view  to  her  deportation  from 
^lie  country;  and  that  the  investigation  was 
iTied   on   without  her  having  the  assist- 
nce  of  counsel  or  friends,  or  an  opportunity 
show  that  she  was  not  a  pauper  or  likely 
boconie  a  public  charge.    The  traverse  al- 
Ic^ged    tluit   the   petitioner   was   not   in   the 
XJiiited  States  in  violation  of  law. 

A  demurrer  to  the  traverse  was  sustained, 
^  he  writ  of  hal)eas  corpus  was  dismissed, 
.La.  lid  the  appellant  was  remanded  to  the  cus- 
^  *wly  of  the  inspector.  From  that  order  the 
^3r«:.sent  app<'al  was  prosecuted. 

it  will  conduce  to  a  clear  understanding 
cz>f  the  questions  to  be  determined  if  we  re- 
«.-;iU  certain  legislation  of  Congress  relating 
^o  the  exclusion  of  aliens  from  the  United 
2***tate8,  and  to  the  treaty  of  1894  between 
•  f  a])an  and  the  United  States. 

By  the  deficiency  appropriation  act  of  Oc- 

-t  «»lior  19th.  1888,  chap.  1210,  it  was  provided 

t  Imt  the  net  of   February  23d,   1887,  chap. 

---(».  inneiichitory  of  tfie  act  prohibiting  the 

importation  and  immigration  of  foreigners 

^-nd  aliens  imder  contract  or  agreement  to 

l^rform  labor  in  the  United  States,  its  ter- 

•'tories,  and  the  District  of  Columbia    (24 

^tat.  at  L.  414,  U.  S.  Comp.  Stat.  1901,  p. 

l-i)0),  be  so  amended  "as  to  authorize  the 

^^•c-retai-y  of  the  Treasury,  in  case  he  shall 

^^*  ?%atiHtied  that  an  immigrant  has  been  al- 

j^Wed  to  land  contrary  to  the  prohibition  of 

J'* 2^-1  law,  to  cause  such  immigrant,  within 

'*^     period   of    one   year    after    landing   or 

^nti-y^  to  be  tiiken  into  custody  and  returned 

^    t-he  country  from  whence  he  came,  at  the 

^^P«n.«c  of  the  owner  of  the  importing  vessel, 

'^•^>    if  he  entered  fiom  an  adjoining  country, 

?^   t,he  expense  of  the  person  previously  con- 

^^I'^irting  for  Hip   services."     25   Stat,  at  L. 

^•^^i    (U.  S.  Conip.  Stat.  1901,  p.  1204). 

liy  the  Ist  s4'ction  of  the  act  of  Congress 
'^'      March   lid,   1891,  chap.  551,  amendatory 


of  the  various  acts  relating  to  inunigration 
and  importation  of  aliens  under  contract  or 
agreement  to  perform  labor,  it  was  pro- 
vided :  **  That  the  following  classes  of 
aliens  shall  be  excluded  from  admission  into 
the  United  States,  in  accordance  with  the 
existing  acts  regulating  immigration,  other 
than  those  concerning  Chinese  laborers :  All 
idiots,  insane  persons,  paupers,  or  persons 
likely  to  become  a  public  charge,  persons 
suffering  from  a  loathsome  or  a  dangerous 
contagious  disease,  persons  who  have  been 
convicted  of  a  felony  or  other  infamous 
crime  or  misdemeanor  involving  moral  turpi- 
tude, polygamists,  and  also  any  person 
whose  ticket  or  passage  is  paid  for  with  the 
money  of  another  or  who  is  assisted  by 
others  to  come,  unless  it  is  affirmatively  and 
satisfactorily  shown',  on  ^special  inquiry, [05] 
that  such  person  does  not  belong  to  one  of  the 
foregoing  excluded  classes,  or  to  the  class 
of  contract  laborers  excluded  by  the  act  of 
February  twenfy-sixth,  eighteen  hundred  and 
eighty-five  [23  Stat,  at  L.  332,  chap.  164, 
U.  S.  Conip.  Stat.  1901,  p.  1290].  .  .  ." 
20  Stat,  at  L.  1084  (U.  S.  Comp.  Stat.  1901, 
p.  1294). 

fiy  the  8th  section  of  that  act  it  was  pro- 
vided: "  That  upon  the  arrival  by  water  at 
any  place  within  the  United  States  of  any 
alien  immigrants  it  shall  be  the  duty  of  the 
commanding  officer  and  the  agents  of  the 
steam  or  sailing  vessel  by  which  they  came 
to  report  the  name,  nationality,  last  resi- 
dence, and  destination  of  every  such  alien, 
before  any  of  them  are  landed,  to  the  proper 
inspection  ollicers,  who  shall  thereupon  go 
or  send  coni))etent  a.ssistants  on  board  such 
vessel  and  there  inspect  all  such  aliens,  or 
the  inspection  officers  may  order  a  tempo- 
rary removal  of  such  aliens  for  examination 
at  a  designated  time  and  place,  and  then  and 
there  detain  them  until  a  thorougli  inspec- 
tion is  made.  .  .  .  The  inspection  officers 
and  their  assistants  shall  have  power  to  ad- 
minister oaths,  and  to  take  and  consider  tes- 
timony touching  the  right  of  any  such  aliens 
to  enter  the  United  States,  all  of  which  shall 
be  entered  of  record.  During  such  inspec- 
tion, after  temporary  removal,  the  superin- 
tendent shall  cause  such  aliens  to  be  prop- 
erly housed,  fed,  and  cared  for,  and  also,  m 
his  discretion,  such  as  are  delayed  in  pro- 
ceeding to  their  destination  after  inspection. 
All  decisions  made  by  the  inspection  officers 
or  their  assistants  touchin^the  right  of  any 
alien  to  land,  when  adverse  to  such  right, 
shall  be  final  unless  appeal  be  taken  to  the 
superintendent  of  immigration,  whose  action 
shall  be  subject  to  review  by  the  Secretary 
of  the  Treasury.  It  shall  be  the  duty  of  the 
aforesaid  officers  and  agents  of  such  vessel 
to  adopt  due  precautions  to  prevent  the 
landing  of  any  alien  immigrant  at  any  place 
or  time  other  than  that  designated  by  the 
inspection  oflicers,  and  any  such  officer  or 
agent  or  person  in  charge  of  such  vessel  who 
sliall,  either  knowingly  or  negligently,  land 
or  permit  to  land  any  alien  immigrant  at 
any  place  or  time  other  than  that  designated 
by  the  inspection  officers,  shall  be  deemed 
guilty  of  a  misdemeanor  and  punished  by  a 
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fine  not  exceeding  one  thousand  dollars,  or 
by  imprisonment  for  a  term  not  exceeding 
one  year,  or  by  both  such  fine  and  imprison- 
ment." 26  Stat,  at  L.  108.5  (U.  S.  Comp. 
Stat.  1901,  p.  1298). 
[96]  'By  the  10th  section  it  is  pro>  idod  that 
"  all  aliens  who  may  unlawfully  como  to  the 
United  Stales  shall,  if  practicable,  be  im- 
mediately sent  back  on  the  vessel  by  which 
they  were  brought  in." 

The  11th  section  of  the  same  act  pro- 
vided :  *'  That  any  alien  who  shall  come 
into  the  United  States  in  violation  of  law 
nuiy  be  returned  as  by  law  provided,  at  any 
(ini*^  within  one  year  thereafter,  at  the  ex- 
pens<'  of  the  person  or  persons,  vessel,  trans- 
portation company,  or  corporation  bringing 
sucli  alien  into  the  United  States,  and,  if 
that  i-annot  be  done,  then  at  the  exi^nse  of 
tln'  Unitoil  States:  and  any  alien  who  l)e- 
conirs  a  public  charge  within  one  year  after 
his  arrival  in  the  United  States,  from  causes 
existing  prior  to  his  landing  therein,  shall 
Ik*  deemed  to  have  come  in  violation  of  law, 
and  .shall  be  returned  as  aforesaid."  20 
Stat,  at  L.  1086  (U.  S.  Comp.  Stat.  1901, 
p.   1299). 

In  the  sundry  civil  appropriation  act  of 
August  18th,  1894,  chap.  301.  was  the  fol- 
lowing provision:  "  In  every  case  where  an 
alien  is  excluded  from  admission  into  the 
United  States  under  any  law  or  treaty  now 
existing  or  hereafter  made,  the  derision  of 
the  appropnate  immigration  or  customs  of- 
ficers, if  adverse  to  the  admission  of  such 
alien,  shall  be  final,  unless  reversed  on  ap- 
peal to  the  S<K;retarv  of  the  Treasury,"  28 
Stat,  at  L.  372,  390  (U.  S.  Comp.  Stat. 
19(»1,  p.  1303). 

Then  came  the  treaty  between  the  United 
States  and  the  Empire  of  Japan,  con- 
cluded November  23d,  1894,  and  pro- 
claimed March  21st,  1895,  and  which, 
by  it.s  terms,  was  to  go  into  operation 
July  17th,  1899.  By  the  Ist  article  of  that 
treaty  it  was  provided:  "The  citizens  or 
subjects  of  each  of  the  two  high  contract- 
ing parties  shall  have  full  liberty  to  enter, 
travel,  or  reside  in  any  part  of  the  terri- 
tories of  the  other  contracting  party,  and 
shall  enjoy  full  and  perfect  protection  for 
their  persons  and  property."  29  Stat,  at 
1..  848.  But  by  the  2d  article  it  was  de- 
clared :  "  It  is,  however,  understood  that 
the  stipulations  contained  in  this  and  the 
preceding  article%lo  not  in  any  way  affect 
the  laws,  ordinances,  and  regulations  with 
regard  to  trade,  the  immigration  of  labor- 
ers, police  and  public  security,  which  are 
in  foree  or  which  may  hereafter  be  enacted 
in  either  of  the  two  countries."  29  Stat, 
at  L.  849. 

1.  From  the  above  acts  of  Congress  it  ap- 
[97] pears  that  among  *the  aliens  forbidden  to 
enter  the  United  States  are  those,  of  what- 
ever country,  who  are  "  paupers  or  persons 
likely  to  become  a  public  charge."  We  arc 
of  opinion  that  aliens  of  that  class  have 
not  been  given  by  the  treaty  with  Japan 
full  liberty  to  enter  or  reside  in  the  United 
States :  for  that  instrument  expressly  ex- 1 
cepts  from  its  operation  any  ordinance  or 
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regulation  relating  to  "police  and  public 
security."  A  statute  excluding  paupers  or 
persons  likely  to  l)econie  a  public  charge  is 
manifestly  one  of  police  and  public  security. 
Aside  from  that  specific  exception,  we  should 
not  be  inclined  to  hold  that  the  provision  in 
the  treaty  with  Japan,  that  the  citizens  or 
subjects  of  each  of  the  two  counties  should 
have  "  full  liberty  to  enter,  travel,  or  reside 
in  any  purt  of  the  territories  of  the  other 
contracting  party,"  has  any  reference  to  that 
cla.ss,  in  either  country,  who,  from  their 
habits  or  condition,  are  ordinarily  or  prop- 
erly the  object  of  police  regulations  designed 
to  protect  the  general  public  against  con- 
tact with  dangerous  or  improper  persons. 

2.  The  constitutionality  of  the  legislation 
in  question,  in  its  general  as|)ects,  is  no 
longer  open  to  discussion  in  this  court. 
That  Congress  may  exclude  aliens  of  a  par- 
ticular race  from  the  United  States;  pre- 
scriU;  the  ttnnis  and  conditions  upon  which 
certain  classes  of  aliens  may  come  to  this 
country;  establish  regulations  for  sendii^g 
out  of  tlie  country  such  aliens  as  come  here 
in  violation  of  law ;  and  commit  the  enforce- 
ment of  such  provisions,  conditions,  and  reg- 
ulations exclusively  to  executive  officers^ 
without  judicial  intervention, —  are  princi- 
ples firmly  established  by  the  decisions  of 
this  court.  NUhimura  Ekiu  v.  United 
States,  142  U.  S.  651,  35  L.  ed.  1146,  12  Sup. 
Ct.  Rep.  330;  Fonq  Yue  Ting  v.  United 
Statva,  149  U.  S.  698,  37  L.  ed.  905,  13  Sup. 
Ct.  Eep.  1016;  Lem  Moon  Sing  v.  United 
Slates,  158  U.  S.  638,  39  L.  ed.  1082,  16  Sup. 
Ct.  Rep.  907;  Wong  Wing  v.  United  States, 
103  U.  S.  228,  41  L.  ed.  140,  16  Sup.  Ct. 
Rep.  977;  Fok  Yung  Yo  v.  United  States, 
185  U.  S.  296,  305,  46  L.  ed.  917,  921,  22 
Sup.  Ct.  Rep.  080,  690. 

In  Nishimura  Ekiu' a  Case  the  court  said: 
"  The  supervision  of  the  admission  of  aliens 
into  the  United  States  may  be  intrusted  by 
Congress  either  to  the  Department  of  State, 
having  the  general  management  of  foreign 
relations,  or  lo  the  Department  of  the  Treas- 
ury, charged  with  the  enforcement  of  the 
laws  regulating  foreign  commerce:  and  Con- 
gi-ess  has  often  passed  *act3  forbidding  tlic[98] 
immigration  of  particular  classes  of  foreigu- 
ers,  and  has  committed  the  execution  of 
these  acts  to  the  Secretary  of  the  Treasury, 
to  collectors  of  customs,  and  to  inspectors 
acting  under  their  authority."  After  ob- 
serving that  Congress,  if  it  saw  fit,  could 
authorize  the  courts  to  investigate  and  as- 
certain the  facts  on  which  depended  the 
right  of  the  alien  to  land,  this  court  pro- 
ceeded :  "  But,  on  the  other  hand,  the  tinal 
determination  of  those  facts  may  l>c  in- 
trusted by  Congress  to  executive  odicers; 
and  in  such  a  case,  as  in  all  others  in  which 
a  statute  gives  a  discretionary  power  to  an 
officer,  to  be  exercised  by  him  upon  his  own 
opinion  of  certain  facts,  he  is  made  the  sole 
and  exclusive  judge  of  the  existence  of  tliose 
facts,  and  no  other  tribunal,  unless  expressly 
authorized  by  law  to  do  so,  is  at  liberty  to 
re-examine  or  controvert  the  sufliciency  of 
the  evidence  on  which  he  acted.  Martin  v. 
Mott,  12  Wheat.  19,  31,  6  L.  ed.  537,  541; 
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Philadelphia  d  T.  R.  Co.  v.  Stimpsorif  14 
Pet.  448,  458,  10  L.  ed.  535,  540 ;  Benson  v. 
McMahon,  127  U.  S.  457,  32  L.  ed.  234,  8 
Sup.  Ct.  Rep.  1240;  Re  Oteiza  y  Cortes,  136 
U.  S.  330,  8uh  nom.  Oteiza  y  Cortes  v.  Ja- 
cobus, 34  L.  ed.  464,  10  Smp.  Ct.  Rep.  1031. 
It  is  not  within  the  province  of  the  judiciary 
to  order  that  foreigners  who  have  never 
been  naturalized,  nor  acquired  any  domicil 
or  residence  within  the  United  States,  nor 
even  been  admitted  into  the  country  pursu- 
ant to  law,  shall  be  permitted  to  enter,  in 
opposition  to  the  constitutional  and  lawful 
measures  of  the  legislative  and  executive 
branches  of  the  national  government.  As  to 
such  persons,  the  decisions  of  executive  or 
administrative  officers,  acting  within  powers 
expressly  conferred  by  Congress,  are  due 
process  of  law.  Den  ex  deni.  Murray  v.  Ho- 
hohen  Land  rf  Improv.  Co.  18  How.  272,  15 
L.  ed.  372;  Hilton  v.  Menitt,  110  U.  S.  97, 
28  L.  ed.  83,  3  Sup.  Ct.  Rep.  648." 

In  Lem  Moon  Sing's  Case  it  was  said: 
"The  power  of  Congress  to  exclude  aliens 
altogether  from  the  United  States,  or  to  pre- 
scribe the  terms  and  conditions  upon  which 
they  may  come  to  this  country,  and  to  have 
its  declared  policy  in  that  regard  enforced 
exclusively  through  executive  officers,  with- 
out judicial  intervention,  is  settled  by  our 
previous  adjudications."  And  in  Fok  Yung 
Yo^s  Case,  the  latest  one  in  tliia  court,  it  was 
said:  **  Congressional  action  has  placed  the 
finnl  determination  of  the  right  of  admission 
IJin  executive  officers,  without  judicial  *inter- 
vcr.tion,  and  this  has  been  for  many  years 
the  recognized  and  declared  policy  of  the 
country.** 

What  was  the  extent  of  the  authority  of 
the  executive  officers  of  the  government  over 
the  petitioner  after  she  landed  ?    As  has  been 
«een,  the  Secretary  of  the  Treasury,  under 
the  above  act  of  October  19th,  1888,  chap. 
1210,  was  authorized,  within  one  year  after 
an  alien  of  the  excluded  class  entered  the 
country,  to  cause  him  to  be  taken  into  cus- 
tody  and  returned  to  the  country   whence 
he  came.    Substantially  the  sjime  power  was 
conferred   by   the   act   of   ^larcli    3d,    1891, 
chap.  551,  by  the  11th  section  of  which  it  is 
provided  that  the  alien  immigrant  may  be 
sent   out  of  the  countiy,   "as   provided   by 
law,"  at  any  time  within  the  year  after  his 
illegally    coming    into    the    United    States. 
Taking   all    its  enactments    together,   it   is 
clear  that  Congress  did  not  intend  that  the 
mere  admission  of  an  alien,  or  his  mere  en- 
tering the  country,  should  place  him  at  all 
times  thereafter  entirely  beyond  the  control 
or  authority  of  the  executive  officers  of  the 
^vernment.    On  the  contrary,  if  the  Secre- 
tary of  the  Treasury  became  satisfied  that 
the  immigrant  had  been  allowed  to  land  con- 
trary to  the  prohibition  of  that  law,  then  lie 
could  at  any  time  within  a  year  aft(»r  tlie 
landing  cause   the   immigrant  to   be   taken 
into  custody  and  deported.    The  imniigiaiit 
must  be  taken   to  have  entered   subject  to 
the  condition  that  he  might  be  sent  out  of 
the  country  by  order  of  the  proper  executive 
offacer  if,  within  a  year,  he  was  found  to 
have  been  wrongfully  admitted  into,  or  had 
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illegally  entered,  the  United  States.  Tliese 
were  substantially  the  views  expressed  by 
the  circuit  court  of  appeals  for  the  ninth 
circuit  in  United  States  v.  Yamasakay  40  C. 
C.  A.  454,  100  Fed.  404. 

It  is  contended,  however,  that  in  respect 
of  an  alien  who  has  already  landed  it  is  con- 
sistent with  the  acts  of  Confess  that  he 
may  be  deported  without  previous  notice  of 
any  purpose  to  deport  him,  and  without  any 
opportunity  on  his  part  to  show  by  compe- 
tent evidence  before  the  executive  officers 
charged  with  the  execution  of  the  acts  of 
Congress,  that  he  is  not  here  in  violation  of 
law;  that  the  deportation  of  an  alien  with- 
out provision  for  such  a  notice  and  for  an 
opportunity  to  be  heard  *was  inconsistent  [100 
with  the  due  process  of  law  required  by  the 
5th  Amendment  of  the  Constitution. 

Leaving  on  one  side  the  question  whether 
an  alien  can  rightfully  invoke  the  due  proc- 
ess clause  of  the  Constitution  who  has  en- 
tered the  country  clandestinely,  and  who  has 
been  here  for  too  brief  a  period  to  have  be- 
come, in  any  real  sense,  a  part  of  our  popu- 
lation, before  his  right  to  remain  is  dis- 
puted, we  have  to  say  that  the  rigid  con- 
struction of  the  acts  of  Congress  suggested 
by  the  appellant  are  not  justified.  Those 
acts  do  not  necessarily  exclude  oppor- 
tunity to  the  immigrant  to  be  heard,  when 
such  opportunity  is  of  right.  It  was 
held  in  Ucn  ex  dcm.  Murray  v.  Iloboken 
Land  d  Improv.  Co.  18  How.  272.  280,  281, 
283,  15  L.  ed.  372,  376,  377,  that  "though 
*  due  process  of  law '  generally  implies  and 
includes  actor,  reus,  judex,  regular  allega- 
tions, opportunity  to  answer  and  a  trial  ac- 
cording to  some  settled  course  of  judicial 
pix>ceedings,  .  .  .  yet  this  is  not  univer- 
sally true:**  and  "that  though,  generally, 
both  public  and  private  wrongs  arc  redressed 
through  judicial  action,  there  are  more  sum- 
mary extra-judicial  remedies  for  both." 
Hence,  it  was  decided  in  that  case  to  be  con- 
sistent with  due  process  of  law  for  Congress 
to  provide  summary  means  to  compel  reve- 
nue officers  —  and,  in  ease  of  default,  their 
sureties  —  to  pay  such  balances  of  the  pub- 
lic money  as  might  be  in  tlieir  hands.  'Sow, 
it  has  been  settled  that  the  |)0\vor  to  exclude 
or  expel  aliens  belonged  to  the  political  de- 
partment of  the  government .  and  that  the 
order  of  an  executive  ofhet-r  invested  with 
the  power  to  determine  finally  the  farts 
upon  which  an  alien's  «'ight  to  enter  this 
country,  or  remain  in  it,  dopende<l.  was 
"due  process  of  law,  and  no  other  trii)unal, 
unless  expressly  authorized  to  do  so,  was  at 
liberty  to  re-examine  the  evi<lenee  on  which 
he  acted,  or  to  controvert  its  sufficiency.** 
'  Nishin^ura  Ekiu  v.  I'liitcd  States,  142  U. 
S.  651,  059,  35  L.  ed.  1146,  1149,  12  Sup. 
Ct.  Rep.  336;  Fontf  Yih  Tinq  v.  United 
Stales,  140  U.  S.  61KS.  713.  37  L.'ed.  905,  913, 
13  Sup.  Ct.  Rep.  1016:  hem  .l/oo/i  Sing  v. 
United  States,  158  U.  S.  r»;{8,  .'547.  39  L.  ed. 
10S2.  1085.  15  Sup.  Ct.  IN'p.  9(i7.  Hut  this 
court  has  never  held,  nor  niunt  we  now  be 
understood  as  holding,  that  administrative 
officers,  when  executing  the  provisions  of  a 
statute  involving  the  liberty  of  persons,  may 
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1902.                               Obbgon  &  C.  R.  Co.  ▼.  United  States.  108,  104 

homestead  la  we  as  soon  as  the  land  should  be  141   U.  S.  358,  35  L.  ed.  766,  12  Sup.  Ci. 

surTeyed.  Rep.  13. 

4.  The  rights  of  one  who  has  settled  In  good  The  relative  rights  of  two  railroads  claim- 

f*!.***  °?J°„  *^?'°T?^'*^  *^^.**S°  within  the  i„g  tlic  same  land  within  the  indemnity  lim- 

Indemulty  limits  of  the  grant  by  the  act  of  uf^*  *u^;«  ,«„«««4.:„«  »*«^4-<.  •-«  xi«f«jL:«.^ 

July  25.  1866.  chap.  242,  to  the  California  &  ^^«  ?f  ^^'""^  respective  grants  are  determined 

Oregon  Railroad  Company  prior  to  their  se-  ^7  ^"«    question    as  to  which    has    first  ac- 

lection  by  that  company  to  supply  deficiencies  quired  the  record  evidence  of  its  claim. 

In  the  place  limits,  cannot  be  affected  by  the  St,  Paul  d  8.  0.  R,  Co,  v.  Winona  d  St, 

fact,  subsequently  appearing,  that  all  the  odd-  P.  R,  Co.  112  U.  S.  720,  28  L.  ed.  872,  5 

numbered  sections  within  such  Indemnity  11m-  Sup.   Ct    Rep.  334. 

Its  were  needed  to  supply  deficiencies  In  the  Indemnity  lands  are  appropriated  to  tlio 

place    m  a.  grant  without  selection,  when  they  are  in- 

r<kT      ^A«i  sufficient  to  supply  the  deficiencies  in  the 

[No.  186.]  place  limits. 

St.  Paul  d  P.  R.  Co.  V.  Northern  P.  R.  Co. 

Argued    March    4,    190S.    Decided    April  139  U.  S.  1,  35  L.  ed.  77,  11  Sup.  a.  Rep. 

6,  mS.  389. 

The   bill   should   be   dismissed   upon  the 

•..««<r^A-r    *         X,      *,  ..    ,  r,.   ,       ^.       ..  ground  that  the  United  States  cannot  bring 

APPEAT^  from  the  United  States  Circuit  suit  to  cancel  this  patent,   for  the   reiison 

Court  of  Appeals  for  the  Ninth  Circuit  that  the  outcome  of  the  suit  would  simply 

to  review  a  decree  wliich  anirmed  a  decree  be  to  benefit  one  of  two  claimants  to  the 

of  the  Circuit  Court  for  the  District  of  Ore-  i^nd,  and  would  not  subserve  any  interest 

Ijon  canceling  a  patent  issued  to  the  Oregon  ^f  the  government. 

A  California  Railroad  Company.     Affirmed.  United  States  v.  Beehe,  127  U.  S.  338,  32 

See  same  case  below,  48  C.  C.  A.  520,  109  l,  gd.   121,  8  Sup.  Ct.  Rep.   1083;    United 

^^  514.               ,       ,  .      .  States  v.  San  Jacinto  Tin  Co.  12.5  U.  S.  273, 

The  facts  are  stated  m  tlie  opinion.  31  l.  ed.  747,  8  Sup.  Ct.  Rep.  850. 

Mr.  Maxwell  Evarts  ar;;iKd  the  cause  ^^,    Oliarlee   W.    Bussell    argued    the 

and  filed  a  brief  for  appellant :  cause  and  filed  a  brief  for  appellee: 

The  mere  occupancy  of  public  laud  ere-  i^^ds   within   the    indemnity    limits    rc- 

ates  no  right  therein  as  a-anist  the  I  nitod  rained  open  to  homestead  and  pre-emption 

States,  and  the  land  still   n'mains  part  of  without    regard    to    whether    a    sufficient 

the  public  domain  and  subject  to  disiiosal  by  amount  would  be  left  for  the  company  or 

the  government.  not. 

The  Yoscmiie  VaUnj  Case,   15   Wall.  77,  Southern  P.  R.  Co.  v.  BcU,  183  U.  S.  i;80, 

sub  nom.  Uutohtngs  v.  Loic,  21   L.  ed.  82;  45  l.  ed.  31»0.  22  Sup.  Ct.  Rep.  232. 

Lansdale  v.  Darnels,   100  U.  8.   113.  25  L.  Settlement  U^forc  dotinite  location,  wlure 

ed.  687;  Sparks  v.  Pwrcc.  115  U.  S.  408,  29  ^^^    declaratory    statement    could    be    filed. 

L.  ed.  428,  6  Sup.  Ct.  Rep.  102.  takes  land  out  of  the  place  grant  if  stated, 

Relative   rights  of  a    railroad   under   its  ^fter  dolinite    location,  in    the    declaratory 

land  grant  and  an   indindual     are     deter-  statomciit  as  occurring  prior  to  such  definite 

mined,  and  determined  only,  by  tiie  question  location. 

as  to  which  one  first  filed  record  evidence  of  Tarpcy  v.  Madsen,  178  U.  S.  215,  44  L.  ed. 

*  claim.  1042,  20  Sup.  Ct.  Rep.  849. 

Tarpcy  v.  Madsen,  178  U.  S.  215,  44  L.  Settlement  of  unsurveyed  place  lands  in 

ed.  1042,  20  Sup.  Ct.  Rep.  849.  1881,  prior  to  definite  location  in  1884,  there 

The  fact  and  dat«  of  occupancy  are  unun-  b^ing    ^  survey  and    application    to  file    in 

portant  in  deterniiiiing  conUioting  claims  of  1393^  ]ong  ^fter  definite  location,  gave  the 

an    individual   and   a   railroad   com  pa  uy   to  gettler  the  land, 

hinds  within  a  railroad  grant.  Nelson  v.  Northern  P.  R.  Co.   188  U.  S. 

Ibtd.;  Northern  P.  R.  Co.  v.  Colbnrn,  164  igg   ante,  406,  23  Sup.  Ct.  Rep.  302. 
U.  &.  383,  41   L.  etl.  479.   17  Sup.  Ct.   Kep.  »          '         »             i'               i' 
98;   Whitmy  v.  Taiflor.  US  U.  S.  s.",.  M)  L.  Mr.  Justice  Harlan  delivered  the  opin- 
ed.  906,   15   Sup.  Ct.   Kep.   79(5;   liiuton   v.  ion  of  the  court: 

Trater,  130  U.  S.  232,  32  L.  ed.  1)20,  9  Sup.  By  the  act  of  Congress  of  March  3d,  1887, 

Ct.  Rep.  509.  chap.  376,  it  \nifi  provided  •that  if,  at  thetl04] 

Under  the  ordinary   ]»nmiples  of  ecpiity  completion  of  the  adjustmenU  of  land  granU 

the   right  of  the  railroad  to  the  patout  for  thereby  directed   to  be  made,  or  sooner,  it 

tJiis    land,    being    first    in    point    of    time,  appeared  that  lands  had  been  from  any  caUM* 

^vhethcr  as  to  its  record  title  or  as  to  its  erroneously  certified  or  patented  to  or  for 

Original  inception,  should  be  held  to  be  su-  any  company  claiming  by,  through,  or  under 

|>erior  to  the  right  thereto  ol  the  individual  grant  from  the  United  States  to  aid  in  tlie 

Occupants.  construction  of  a  railroad,  it  should  be  thr 

Shepley  v.  Coican,  91  U.  S.  330,  23  L.  ed.  duty  of  the  Secretary    of    the    Interior  to 

^24.  thereupon  demand  from  such  company  a  re- 

Ab    between    an    occupant   of    the    public  linquiKhnient  or  reconveyance  to  the  United 

l%ndB    and    a    railroad    claiming    indemnity  State's    of    all    such    lands,  whether  within 

Imnde  under  a  grant  from  the  «;(»vernm<ut,  grunted  or  indemnity  limits;  and,  if  the  com- 

^bat  one  is  to  be  preferred  who  first  obtaiu:^  pany  did  not  reconvey  within  ninety  days 

Record  evidence  of  his  claim.  after  demand  made,  it  should  thereupon  be 

United  States  v.  Missouri,  K.  d  T.  R.  Co.  the  duty  of  the  Attorney  General  to  com- 
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mence  and  prosecute  in  the  proper  courts  the 
necessary  proceedings  to  cancel  the  patents, 
certification,  or  other  evidence  of  title  there- 
tofore issued  for  the  lands,  and  to  restore  the 
title  thereof  to  the  United  States.  24  Stut. 
at  L.  556  (U.  S.  Gomp.  Stat.  1901,  p.  1595). 

In  United  States  v.  Missouri,  K.  d  T.  R. 
Co.  141  U.  S.  360,  380,  382,  35  L.  ed.  760, 
778,  774,  12  Sup.  Ct.  Rep.  13,  21,  which  was 
an  action  brought  by  the  United  States  after 
the  passage  of  the  above  statute  to  have 
certain  patents  for  land  canceled,  this  court, 
after  observing  that  as  to  some  of  the  lands 
the  United  Ste^tes  appeared  to  have  a  di- 
rect interest  in  them,  said:  "As  to  others, 
it  is  under  an  obligation  to  claimants  un- 
der the  homestead  and  pre-emption  laws  to 
undo  the  wrong  alleged  to  have  been  done 
by  its  officers,  in  violation  of  law,  by  re- 
moving the  cloud  cast  upon  its  title  by  tlie 
patents  in  question,  and  thereby  enable  it 
V>  properly  administer  these  lands,  and  to 
give  clear  title  to  those  whose  rights,  under 
those  laws,  may  be  superior  to  those  of  the 
railway  company.  A  suit,  therefore,  to  ob- 
tain a  drcrce  annulling  the  patents  in  ques- 
tion, so  far  as  it  is  proper  to  do  so,  was  re- 
quired by  the  duty  the  government  owed, 
as  well  to  the  public  as  to  tiie  individuals 
who  acquired  rights  which  the  patents,  if 
allowed  to  stand,  may  defeat  or  embarrass." 
Reference  was  made  in  that  case  to  United 
Stoics  V.  San  Jacinto  Tin  Co,  125  U.  S.  273, 
286,  31  L.  ed.  747,  752,  8  Sup.  Ct.  Rep.  850, 
in  which  it  was  held  that  the  United  States 
could  sue  to  set  aside  a  patent  improperly 
issued,  where  it  appeared  that  there  was  an 
obligation  on  the  part  of  the  United  States 
to  the  public,  or  to  any  individual,  or  where 
it  had  any  interest  of  its  ovra;  also,  to 
United  States  v.  Beehe,  127  U.  S.  338,  342, 
32  L.  ed.  121,  123.  8  Sup.  Ct.  Rep.  1083,  in 
105] which  it  was  *held  that  patents  procured  by 
fraud  could  be  cnnoelod  at  tlio  suit  of  the 
United  Sfate<«,  where  that  was  nocessary  to 
be  done  in  order  that  it  might  fulfil  its 
obligations  to  others.  The  court  then  ob- 
served: "These  principles  equally  apply 
where  patents  have  been  issued  by  mistalce, 
and  they  are  specially  applicable  where,  as 
In  the  present  case,  a  multiplicity  of  suits, 
each  one  depending  upon  the  same  facts 
and  upon  the  same  questions  of  law,  can 
be  avoided,  and  where  a  comprehen- 
sive decree,  covering  all  contested  rights, 
would  accomplish  the  substantial  ends  of 
Justice."  See  also  United  States  v.  Oregon 
S  C.  R.  Co.  176  U.  S.  28,  44  L.  ed.  358,  20 
Sup.  Ct.  Rep.  261. 

In  this  state  of  the  law,  the  present  suit 
was  brought  by  the  United  States  against 
the  Oregon  &  California  Railroad  Company 
in  order  to  obtain  a  decree  canceling  certain 
patents  for  lands  which,  it  was  alleged,  had 
been  illegally,  and  by  mistake,  issued  in  the 
name  of  the  United  States  to  that  company, 
which  succeeded  to  the  rights  of  the  Oregon 
Central  Railroad  Company. 

The  case  was  heard  upon  a  stipulation  as 
to  evidence,  from  which  the  following  facts 
appear: 

By  the  act  of  Congress  of  July  25th,  1866, ' 


chap.  242,  14  Stat,  at  L.  239,  the  California 
&  Oregon  Railroad  Company,  and  such  com- 
pany organized  under  the  laws  of  Oregon  as 
the  legislature  of  the  latter  state  designated, 
were  authorized  to  locate,  oonstruct,  and 
maintain  a  railroad  and  telegraph  line  be- 
tween Portland,  Oregon,  and  the  Central  Pa- 
cific Railroad  Company  in  Oftlifomia. 

For  the  purpose  of  aiding  in  the  construc- 
tion of  that  Ime,  Congress  granted  to  those 
companies,  their  successors  and  assigns,  ev- 
ery alternate  odd-numbered  section  of  public 
lands,  not  mineral,  to  the  amount  of  twenty 
sections  per  mile  (ten  on  each  side)  of  the 
railroad  line.  But  the  act  provided  that 
when  any  of  the  alternate  sections  or  parts 
of  sections  should  be  found  "to  have  been 
granted,  sold,  reser\'ed,  occupied  hy  home- 
stead settlers,  pre-empted,  or  otherwise  dis- 
posed of,  other  lands,  designated  as  afore- 
said, shall  be  selected  by  said  companies  in 
lieu  thereof,  under  the  direction  oi  the  Sec- 
retary- of  the  Interior,  in  alternate  sections 
designated  by  odd  numbers,  as  aforesaid, 
nearest  •to,  and  not  more  than  10  miles  be-[! 
yond  the  limits  of,  said  first-named  alter- 
nate sections;  and  as  soon  as  the  said  com- 
panies, or  either  of  them,  shall  file  in  the 
office  of  the  Secretary  of  the  Interior  a  map 
of  the  survey  of  said  railroad,  or  any  por- 
tion thereof,  not  less  than  60  continuous  , 
miles  from  either  terminus,  the  Secretary 
the  Interior  shall  withdraw  from  sale  public:^  ^ 
lands  herein  granted  on  each  side  of  sai(^  ^  •  > 
railroad,  so  far  as  located  and  within  th»  ^--^^i^ 
limits  before  specified.  .  .  .  Settlers  nir  .^  ^j,, 
der  the  provisions  of  the  homestead  act  wh^  ^-  j^^ 
comply  with  the  terms  and  requirements 
said  act  shall  be  entitled,  within  the  lim 
of  said  grant,  to  patents  for  an  amount  n«> 
exceeding  80  acres  of  the  land  so  reserv* 
by  the  United  States,  anything  in  this 
to  the  contrary  notwithstanding." 

The   Oregon    Central    Railroad    Compa 
was  designated  by  the  Oregon  lejifislature 
the  company  organized  under  the  laws 
Ore^n.  entitled  to  receive  the  granted  1 
in  Oregon,  and  the  benefits  and  privil 
the  above  act  of  1866. 

Prior  to  October,  1869,  that  company 
initely  fixed  on  the  ground  and  surveyed 
first  section  of  the  railroad  in  Oregon. 
section  extended  from  Portland  to  JefTeraBBSBon, 
and  com])rised  not  less  than  60  continu^^Kioiu 
miles    from    the    northern  terminus  of  the 

road;  and  on  October  25th,  1869,  ^e 
pany  filed  in  the  office  of  the  Secrets 
the  Interior,  and  on  January  29th,  1870,' 
Secretary    duly    accepted    and  ap' 
map  of  the  survey  and  definite  locatioi 
that  section. 

During  the  year  1869  and  the 
January  and  February,  1870,  the  com 
definitely  fixed  on  the  ground  and  sunr    ^f* 
the  second  section  of  its  road,  which  ui  a       ^^ 
comprised    not    less    than    124    contiik.  ^■ww 
miles  from  Jefferson;  and  on  March  ^SA'^* 
1870,  filed  in  the  offioe  of  the  S^ecretary*.    »b^ 
on  Marcli  29th,   1870,  that  officer  slcc^P^ 
and  approved,  a  map  of  the  survey  aodi    dtf' 
inite  location  of  that  section. 

On  the  7th  of  April,  1870,  tlie  Oontm/f-  4 
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•loner  of  the  General  Land  Office,  under  the 
direction  of  the  Secretary  of  the  Interior, 
withdrew  all  the  odd-numbered  sections  of 
hind  ^^g  within  30  miles  on  each  side  of 
the  railroad  (as  shown  on  the  map  of  survey 
and  definite  location,  Hied  with  the  Secre- 
tary on   March   26th,   1870)    from   sale  or 
[  107] location ,  pre-emption    or    homestead    *en- 
try;    and    that    withdrawal    remained   con- 
tinuously thereafter  in  force,  except  so  far 
a9,  if  at  all,  it  was  affected  by  an  order 
of  the  Secretary  made  August  15th,  1887, 
revoking  the  order  of  April  7th,  1870,  as  to 
the  odd-numbered  sections  lying  within  the 
indemnity  limits  of  the  grant  made  in  1860, 
and  declaring  the  odd-numbered  sections  ly- 
ing within  such  indemnity  limits  to  be  re- 
stored to  the  public  domain,  subject  to  pre- 
emption and  homestead  entry,  as  well  as  to 
the  provisions  of  the  above  grant.    The  lands 
so  withdrawn  April  7th,  1870,  were  within 
the  jurisdiction  of  the  district  local  land  of- 
^ce  at  Roscburg,  and  notice  of  such  with- 
drawal was  received  at  that  office  on  April 
25th,  1870. 

During  the  years  1868  and  1869,  and  pri- 
or to  December  the  25th,  1 869,  the  Oregon 
Central  Railroad  Company  constructed  and 
fully  equipped  the  first  20  miles  of  the  rail- 
road contemplated  by  the  act  of  1866,  com- 
mencing at  Portland  and  extending  along 
the  line  shown  upon  the  map  filed  in  the  of- 
fice of  the  Secretary  of  the  Interior  on  Oc- 
tober the  29th,  1869.  And  in  the  years  1869 
and  1870,  and  prior  to  September  the  Ist, 
1870,  the  above  two  companies  fully 
equipped  the  second  20  miles  of  the  rail- 
road, commencing  at  the  end  of  the  first 
constructed  20  miles  and  extending  along 
the  line  shown  on  the  map  to  a  point  dis- 
tant 40  miles  from  the  commencment  of  the 
railroad  at  Portland, — a  portion  of  the  sec- 
ond 20  miles  having  been  constructed  by  the 
Oregon  Central  Railroad  Company,  the  re- 
mainder by  the  defendant. 

The  whole  line  of  railroad  contemplated 
by  the  act  of  1866,  commencing  at  the  end 
of  the  second  constructed  20  miles,  was  con- 
structed by  the  defendant  company  during 
the  years '1870,  1871,  and  1872;  and  prior 
to  December  the  4th,  1872,  the  entire  line 
from  Portland  to  Roscburg  was  continuous- 
ly operated  for  all  the  purposes  contem- 
plated by  Congress. 

Commissioners    were   appointed    by    the 
President  to  examine  the  railroad  as  con- 
structed from  Portland  to  Roscburg.    That 
duty   was  performed,  and  they  reported  to 
the  Ih-esident,  under  oath,  that  the  railroad 
hetw^een  those  points    had    been    completed 
And  equipped  in  all  respects  as  required,  and 
H-as   ready  for  the  service  contemplated  by 
^Jthe  act  of  1866.     Those  reports  were  'duly 
Accepted  and  approved    by    the    President. 
'X'he    report  as  to  the  seventh,  eighth,  and 
>^inth  sections,  including  the  last  78  miles  of 
'tlie    road   from   Portia nd  to   Roscburg,   was 
^•lade  on  July  lOtli,  1878,  and  the  next  day 
\Vai<  accepted  and  approved. 

The  remaining  ywtrt  of  the  road  in  Ore- 
^^o^,  extending  from  Roscburg  to  the  south- 
ern boundary  of  that  state,  was  constructed, 
1 89  U.  8.         U.  S.,  Book  47. 


fully  equipped,  and  made  ready  by  the  de- 
fendant company  during  the  years  1878  to 
1889,  inclusive,  and  all  prior  to  the  year 
1900.  It  was  duly  examined  by  commission- 
ers, who  reported  thereon,  and  their  reports 
were  accepted  and  approved. 

All  the  lands  described  in  the  bill  of  com- 
plaint are  distant  more  than  20  miles  from, 
but  lie  within  30  mihn  on  one  side  of,  the 
road  extending  from  JeflTerson  to  Roseburg, 
shown  OR  the  map  filed  March  26th,  1870; 
and  they  were  all  included  and  embraced 
by  the  withdrawal  made  by  the  Secretary 
on  the  7th  of  April,  1870. 

No  part  or  portion  of  the  lands  described 
in  the  bill  of  complaint  are  mineral  lands, 
nor  are  they  included  by  any  exception  or 
reservation  from  the  indemnity  land  grant 
in  Oregon,  made  by  the  act  of  1866,  except 
so  far  as,  if  at  all.  they  were  excepted  or 
reserved  therefrom  by  reason  of  the  settle- 
ments and  facts  hereinafter  to  be  referred 
to. 

On  August  16th,  1802,  all  the  lands  de- 
scribed in  the  bill  were  free  and  clear  for 
selection  by  the  defendant  company  as  part 
and  parcel  of  the  indemnity  lands  granted 
by  the  act  of  Congress,  except  so  far  as,  if  ' 
at  all,  they  were  excepted  or  reserved  by 
those  settlements  and  facts. 

On  the  16th  of  August,  1892,  and  the  19th 
of  October,  1892,  the  defendant  company 
filed  with  the  register  and  receiver  of  the 
United  States  land  office  at  Roseburg  its 
several  lists  selecting  the  lands  in  question 
as  indemnity  lands  in  lieu  of  lands  of  equal 
area,  parts  of  odd-numbered  sections  within 
the  primary  limits  of  the  grant  made  in 
1866  and  otherwise  disposed  of  by  the  United 
States  prior  to  the  passage  of  that  act.  Those 
lists  were  accompanied  by  the  fees,  costs, 
and  charges  required  by  law,  and  in  all  re- 
spects conformed  to  the  directions,  rules,  reg- 
ulations, and  requirements  of  the  Secretary 
of  the  Interior  and  of  the  Connnissioner  *of  [  109] 
the  General  Land  Office.  They  wore  sever- 
ally approved  and  certified  by  the  register 
and  receiver,  and  the  defendant  company 
had  not  then,  nor  has  it  subsequently,  se- 
lected or  received  lands  in  lieu  of  those  there- 
in described  as  the  basis  of  selections  by  it 
made,  other  than  the  lands  so  selected  by 
said  lists. 

In  the  following  years  the  following  per- 
sons, each  being  a  duly  qualified  entryman 
under  the  homestead  laws  of  the  United 
States,  settled  upon  the  lands  respectively 
claimed  for  them  in  this  suit,  to  wit:  1869, 
Louis  [Charles]  Heller;  1878,  J.  R.  Poters; 
1878,  John  Sapp;  1882,  George  C.  Peck; 
1883,  Uriah  W.  Wren;  1885,  Baxter  W.  Jen- 
kins; 1885,  Charles  E.  Barton;  1888,  Jo- 
seph A.  Cox;  1889,  Charles  W.  Seeley;  1889, 
John  W.  Carey;  1890,  F.  W.  Huddleston; 
1890,  Alfred  R.  Young;  1890,  Abraham  M. 
Peck.  Each  person  made  his  settlement 
with  the  intention  of  making  a  homestead 
entry  of  tlie  lands,  whenever  that  could  be 
done  under  the  acts  of  Congress.  After  the 
date  of  settlement  each  settler  continuously 
resided  and  made  improvements  upon  his 
land  in  the  way  of  a  dwelling  house,  barn, 
40  T89 
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outhouses,  fencing,  clearing:,  and  planting  of 
trees.  And  on  October  27th,  1802,  within 
ninety  days  after  the  oflficia]  plat  of  the  sur- 
vey of  the  lands  was  filed  in  the  United 
States  land  office  at  RoAoburg,  each  settler, 
in  good  faith,  filed  a  formal  application  in 
the  land  office  for  a  liomostead  entry  of  and 
for  the  lands  upon  which  he  settled  and 
improved  and  upon  which  he  continuously 
resided  after  the  date  of  his  first  occupancy. 

On  the  20th  of  February,  1893,  the  Com- 
missioner of  the  Land  Office  and  the  Sec- 
retary of  the  Interior  having  approved  the 
selections  made  by  the  railroad  company, 
a  patent  was  issued,  conveying  to  it  all  the 
lands  in  dispute.  But  when  the  company's 
lists  were  approved,  neither  the  Commis- 
sioner nor  the  Secretary  had  any  knowledge 
of  the  adverse  claims  of  the  above  settlers 
to  the  lands  upon  which  they  respectively 
resided,  and  which  the  United  States  now 
claims  for  them. 

On  the  27th  day  of  October.  1893,  the  land 
grant  made  by  the  act  of  1866  being  still 
unadjusted,  the  Commissioner  of  the  Land 
Office  demanded  of  the  railroad  company  a 
reconveyance  of  the  lands  covered  by  the 
[110]  pa  tent  of  1893,  upon  the  ground  ''tliat  the 
patent  to  it  had  been  erroneously  issued. 
The  company  refused  to  reconvey,  and 
claims  to  be  the  owner  of  such  lands.  Hence 
the  present  suit  to  have  that  patent  can- 
celed. 

The  circuit  court,  upon  final  hearing, 
found  the  equities  of  the  case  to  be  with  the 
United  States,  and  a  decree  was  entered, 
canceling  the  patent  issued  to  the  Oregon  & 
California  Railroad  Company.  That  decree 
was  affirmed  by  the  circuit  court  of  appeals. 

1.  Some  of  the  questions  referred  to  in 
argument  as  bearing  upon  the  issues  pre- 
sented by  the  record  have  been  determined 
by  decisions  of  this  court  rendered  since 
this  litigation  commenced. 

In  Hcicitt  V.  Schultz,  180  U.  S.  139,  45 
L.  ed.  463,  21  Sup.  Ct.  Rep.  309,  which  re- 
lated to  the  grant  of  lands  made  to  the 
Northern  Pacific  Railroad  Company  by  the 
act  of  July  2d,  1804,  chap.  217  (13  Stat,  at 
L.  365),  this  court  accepted  the  construc- 
tion of  that  act  as  adopted  and  adhered  to 
by  the  I^nd  Department,  and  held  that  the 
Secretary  of  the  Interior  had  no  power, 
simply  upon  the  definite  location  of  the 
Northern  Pacific  Railroad,  to  withdraw 
from  the  operation  of  the  pre-emption  and 
honioHtead  laws  lands  within  the  indemnity 
liniitH  of  the  road  as  defined  by  Congress. 
\orthcrn  P.  R.  Co.  v.  Afiller,  7  Land  Dec. 
100.  125;  Northern  P,  R.  Co,  v.  Davis,  19 
liand  Dec.  87,  90.  In  the  present  case,  the 
line  of  the  railroad,  opposite  to  which  are 
the  lands  here  in  dispute,  was  definitely 
locateil  in  1870,  while  (with  the  ex«^ption 
of  one  tract,  about  which  the  railroad  com- 
pany makes  no  question)  the  lands  in  dis- 
pute were  not  settled  upon  until  after  that 
year.  We  have  seen  that,  upon  aoj-fptaiiee 
of  the  map  of  definite  locution,  tlie  S«'<Te- 
tary  of  the  Interior,  according  to  the  sti])U- 
lated  facts,  made  an  order  (which  wa^  duly 
^  «f  the  local  land  office)   withdraw- 


ing all  the  odd-numbered  sections  within  oo 
miles  on  each  side  of  the  road  shown  on  the 
map  of  survey  and  definite  location,  from 
sale  or  location,  pre-emption  or  homcHtend 
entry.  That  withdrawal  included  the  odd- 
numbered  sections  in  the  indemnity  limit n. 
within  which  the  lands  in  dispute  were  sit- 
uated. We  hold  on  the  authority  of  Hcicitt 
V.  Sehultz  that  it  was  beyond  the  power  of 
the  Secretary  to  make  such  nn  order  in  re- 
spect of  lands  within  the  indemnity  *limitjt[l] 
of  the  grant  made  by  the  act  of  1860.  The 
reasoning  in  that  case,  touching  this  proposi- 
tion, applies  to  the  case  now  before  us.  In 
1887  the  Secretary,  as  if  to  remove  the  ap- 
parent obstacle  placed  in  the  way  of  pre- 
emption and  homestead  settlers  created  by 
the  order  of  1870,  made  an  order  revoking 
the  previous  one  of  withdrawal  so  far  as  it 
relatcid  to  indemnity  limits,  and  declaring 
the  odd-numl)ered  sections  lying  within  the 
entire  indemnity  limits  of  the  grant  restored 
to  the  public  domain  and  su!>ject  to  pre- 
emption and  homestead  entrj'.  as  well  as  to 
the  provisions  of  the  act  of  ISfiO.  We  ne«l 
not  discuss  here  the  question  of  the  |>owcr 
of  the  Secretary  of  the  Interior  to  revoke 
an  order  of  withdrawal  once  h'gally  nuMle 
and  notice  then»of  given   at  the  local   land 

;  office.     It  is  suHicient  to  say  that   the  rail-     ^ 
road  company  did  not,  by  the  order  of  IS70^ 
relating  to  lan<ls  witjiin  the  indemnity  lim-- 
its.  acquire   an    interest   in   any    particular- 
odd- nun  i  Ik*  red  sei'tions  within  tlioso  limits      _ 
nor  dill  that  order  prevent  tlie  Uma  tide 
cupancy   by    settlers   of   (xld  nuniln'red 
tions  irithin  surh   limits  up  to  the  time 
the  approval  of  si'h'ctiotK  !nu«le  by  tlie  ra 
road  eonipany  of  lieu   lancU  to  supply  a 
deficit  in  the  place  limits. 

In  yelsou  V.  Xorthrrn  P.  R.  Co.,  deoi 
at  the  pn.»sjnt  term  of  the  court  fl^^  ^'^ 
108,  a;./..,   4O0,  23   Sup.   Ct.   Krp.   ;?0J1. 
was   held   that  the  act    of   1804,   makiii 
land   grant   to   the   Northern    Pacific   iLsr^  it- 
road   Company,  and  the  act  of   May  I-^fh. 
1880,  chap.  89,  for  the  relief  of  settlerr%     on 
the   public   lands,   recognized   the   right      »t 
any  time  prior  to  definite  location  to  sottls 
upon  the  unsurveyed  public  lands  cmbr^iced 
by  the  grant  of  1864,  notwithstanding  there 
was,  at  the  time,  in  existence  an  order  of 
withdrawal,  based  only  upon  a  map  of  gen- 
eral  route  not  issued  pursuant  to  any  ex- 
press direction  of  Congress;  provided  sueb 
settlement  was  accompanied  bj'  residence  on 
the  land,  in  good  faith,  with  the  intention 
on  the  part  of  the  settler  to  avail  hinisflf 
of  the  benefits  of  the  homestead  law  as  noon 
as  the  lands  were  surveyed.     Tliis  decisiw 
rested  mainly  on  the  ground  that  Congnw 
intended  by  *the  act  of  1804  to  protect  th« 
rights  of  bona  fide  settlers  acquired  brfoi* 
the  railroad  company  had,  by  an  accei^fj 
map  of  definite  location,  obtained  a  v«^tN 
interest  in  particular  odd-numbm-il  sefti**' 
grant<'<l. 

'These    prineijdes   are   applicable  to  y 
present  ease  if,  as  eontendinl  by  the  rm* 
States,   the   railroad   CimijKiny   di»l  not 
quiri\  and  could  not  have  acquired,  tn 

'  terest  in  specific  sections    of    lands  wi 
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the  indewnity  liiiiilH  before  <h<Mr  actual  uikI 
approved  selection,  iiml<>r  tlio  dinretion  of 
the  Secretary,  prior  to  tlie  date  of  oerupan- 
cy  by  the  respective  settlers. 

2.  We  have  seen,  from  tlie  Htipulated 
facts,  that  it  was  not  iin'il  ISJ)2  that  tlie 
railrc»ad  eon)]Miny  nia<1e  its  >ele<-tioii  of  hinds 
within  the  indemnity  limits,  to  supply  <le- 
1icieneic*H  in  its  f>lace  ov  ;;ranlc(l  limits.  Jliit 
this  ociMirreil  aft4'r  c»a«*]i  one  nf  the  entrymen 
\vho«»  rit/hts  the  ;;<»venimenl  i^  now  swk- 
ini'  to  pH»te<t  had  niado  his  Mlth'MHMit  with 
the  intefitiou  to  follow  it  up  l>y  a  homi  Ijdo 
entry  under  tin*  honir-lrail  law-s.  In  other 
wortU.  tin*  land-*  wrrr  "orcnpifil  l»y  home- 
!*l«Mil  <cllhT-"'  flo  u^c  tlir  x\ords  of  the 
pnnitinjLT  a<t  of  iSdih  at  Hh*  I  imc  iIkv  \\«n- 
w^leeted  l»y  llie  railroad  «uiii(>.tii\ .  Now.  it 
liMH  Ion*.;  JMi'ii  srllli-d  ili.J  wliilr  :i  railroad 
o(»m|»a)iy.  alh'r  il^  dcliiii:*  ]*;-'lii>n.  Mi-<piirr.s 
nn  inl«*r«*>t  in  tlir  odd  I'liiuli -i  cd  />••«!  ions 
uithin  its  plat-o  or  ,u:rai:t  d  iimiK.  \\hi(d] 
intrrr.st  nd:itr->  liaik  to  ihr  i\,\\v  of  tin* 
;:rantin.L»  a«'l,-  tin*  riih-  i-  ".I  h«-r\\  i^«-  a>  to 
hinds  within  indnriiily  limit -<.  \<<  t<»  laitd> 
of  the  latter  cl.i-s,  tlu'  ««»iiip.ju\  a««piir«^s  no 
iiilnT'*!  in  any  .-.pci  ii;«  v,.,liini>  until  a  .-«• 
Ut't  ion  is  mailr  with  th<'  appro\al  ot  Ww 
l.iind  Dopart  Mi«-id  ;  and  tlicii  its  i  i::ld  r«  I.t1«'^ 
to  Iho  4latt*  of  ihr  si-ltM-f  i«Mi.  And  noilun;: 
sl;nid-  ill  the  way  of  a  disposition  of  in 
•I'amity  lands,  prior  to  •»'lr«'t  ion.  ;:»,  ('«.■• 
•.Ti--*-  may  elioo«-r  to  ina'^r.      In  Ifii'in  \.  f'tii 

imi  i\  />.  fo.  !)'.)  I",  s.  ::sj.  2:/l.  cd.  ;n>;.. 

wliirli   \\a^  :i  »'>nl«-t    ;•>.  to  land^  within  tin- 

ihdeiisnily   limit*',  thi-^  fiaiit    >:iid:         It    ni-- 

withiii   tin*  ^^H•t.||d:M•v  of  indtniniiv   tcrritnrx 

Mli,«ro    t!i.it    d«(ici.nfy    was    ti>    In*    >iipp!ii't|. 

Tli4'    railroad    r.jnpaiy    lia<I    not    mid    could 

Hot    ItMM'  an\    «laii:    to  it    iinlil  *«iMriaII\    s( 

'<*<-ii'il.    a-    it    w;i>.    lor    thai    piir|io^«'."      ,\"d 

tli.»    r«-.i-on    '.lixni   was   lli:i|    "uh.Mi   tlu-.   road 

v<;i>.     hK.'tiil     ind    thf    )M:ip-    w«r»'   niad<-.    tin' 

''iirlit    of   tin-   <-omp;iny    to   tli.-   o<ld    >ci-tions 

fii>,1    nan«<d   lif<Mine  //#.so  fat  in  fi\rd  and  aN- 

>*oliitr.      With   ri-p<«t    to  *h«'  'lim  lands.'  as 

tlu«y    are  calloil,  the  riyht    was  j.nly   a  lluat. 

Uii«|    at  Inched   to  in)  spfciiii*  trails  until   the 

>*eIoc»tion   was  arntally  uv.u\c  in   th(»  manner 

pn-r^rrilMil."      In  St.  Paul  d    N.  r.  li.  r„.  v. 

lliwoim  d  .\7.  /'.  A',  fo.  J|-.i  y.  S.  Ili),  7:U, 

L>s    1^.  ed.  872,  STtJ.  .".  Sup.  Cl.  IJ.p.  :V.\\,  310, 

^J*lhc  court,  ri'frrrin;^  to  this  prijjiijdr.  >aid: 

**'riu:    roasnn    <.f    this   is    that,   as    no   v<'..^t<?d 

i*i*;ht  eaui  attach  to  the  hnnis  in   place; — ihe 

«Hld-fiundHT(>d    .actions    within    (»    miles    on 

csirli    side  of  tlu»  nuol-— until   tlu-c  >rction8 

an*  ar-<*erlaine<l  and  id^jdified  hy  a  h*;.'al  lo- 

('utiou  of  tlu'  lim*  of  tlw  ro.oi.  .s'>.  in  r(';,Mrd 

t«>    the    lands   to   ho   s»de(ttMl    withiji    a    still 

liirjier    limit,   their   identiTHMi  ion   <annol   he 

known  until  the  selection  i«>  nia<h».     It  may 

ho.  a  loniT  tinn*  aftcT  the  linr  of  the  road   is 

located    ln-fon*   it   is  ascertaim'<I   how    many 

W'xdi<»n><  or  parts  of  srctioiis  within  tin*  pri- 

nuiry   limit"-   Invt*  In-cii   hi  t    l»y  s.ilc  or  pr«r- 

i*in]»tioii.       It    \v.\\    ho   still    lon;'rr    lid'on-   a 

wUfti^in  i-  nnoh'  to     iippl>    tlii»  hi--^."     .\f( 

i-r   i»l».st'r\  inu    that    twi-nlv    v«';irs    rxpiml    in 

that    vi\s*'  .ifttT  the   liM-ation   of  tin*  road   hr 

for*',  nny  s(d«*ciion  of   li«Mi   lands  was  made. 

the  court  ndded:     "Was  there  a  vesji^cl  rij^ht 
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in  this  company,  during  all  this  time,  to 
have,  not  only  these  lands,  but  ull  the  other 
o<ld  sections  within  the  20-mile  limits  on 
each  side  of  the  line  of  the  road,  await  its 
plea.sure?  Had  the  settlers  in  that  popu- 
lous n'<:ion  no  rip;ht  to  buy  of  the  govern- 
nn'iit  hecans(»  tin*  company  mi;:;ht  choose  to 
take  them,  or  mi<»ht,  after  all  this  delay, 
tind  out  that  they  were  nec<?ssary  t^  nnike 
up  deticienci(»s  in  other  ipnirters?  IIow  long 
were  such  hnnls  (o  be  withheld  from  mar- 
ket, and  wit  Intra  wn  from  taxation,  or  for- 
bidden to  enltivation?"  To  the  same  effect 
art*  the  following;  cases:  (irintuU  v.  Chi- 
roffo,  h\  /.  cf  l\  ir  Co.  ]0'A  V.  S.  730,  2U  L. 
e.l.  4.1(1;  Culfir  ik*a/nits  rf  .1/.  Uimr  R.  Co.  v. 

!  Ihrrintf,  lit)  l.  S.  27.  2«  L.  ed.  .50.  3  Sup. 

,  Ct.  Kep.  4H."»:  Kitnsns  I*,  li.  Co.  v.  Atchison, 
T.  cf  N.  /'.  ir  rn.  112  V.  S.  tl4,  421,  28  L. 
e<l.  704,  7J»7.  r>  Sup.  Ct.  Itep.  208;  Sioux 
f'itlf    i(    St.    r.    /.».    Cn.    V.    rinratf.^,    M.    cf    St, 

r.  //.  Co.  117  \  .  S.  4m;.  lOS,  2\)  li.  e<l.  028. 
!)2!».  n  Sup.  ct.  IJ.'p.  71MI;  Unni't/  v.  Wintnia 
d  St.  /'.  //.  Co.  117  I'.  S.  228.  232.  2\)  L.  ihI. 
S.YS.  S(iO,  i;  Sup.  Ct.  Hep.  f;.'i4:  Wisi'onsin  C. 
I{.  Ctt.  V.  /N/f  Cnuutif,  133  C.  S.  400,  508, 
r)l3.  .33  K.  ed.  (iS7.  003.  10  Sup.  Ct.  Hop. 
311  :  Xilsiiu  V.  \f>rflirrn  /'.  A*.  I'n.  IS8  U.  S. 
ins.  uiif',  3(rj.  L>3  Sup.  C\.  Hep.  .302. 
Ilaviii;;  refianl  t<»  the  a«ljud;:ed  eas<'s,  it  is 
to  he  takui  as  eNl.ildi-^hed  tliat.  nnh'ss  other- 
wi-^e  evpre-sly  declared  hv  Con;rress,  nn 
ri;jlit  of  the  railroad  company  attar  lies  «>r 
can  attach  to  ^pecilic  lands  within  indem- 
nity limits  until  there  i-  a  selection  under 
tin*  direilion.  or   with   the  apj>ro\al.  of  the 

SerT,.|;n  \  . 

3.  r.nt  it  is  eont<n<h'd  that,  as  the  selec- 
tion by  the  company  (except  as  to  the  tract 
whieli  wa-«  o(  ciipi<'d  in  ISd't.  hef<»re  any  •se.-|114] 
le<'t  ion  bv  the  company  <»f  lien  la  nd.«)  was 
prior  to  the  application  by  the  res]H'<'tive 
-settlers  for  <ntiv  nnd<r  tin*  home^'teaul  laws, 
ils  ri;:ht  t<»  the  lands  in  (]ne>tiori  was  stipe- 
rior  to  that  asserted  hy  the  settlers.  Thia 
view  is  eomfdi'tclv  met  bv  tlw  fad  that  the 
settler,  by  prior  occupancy  in  goo«l  faith, 
conhi  avail  himself  of  the  homestead  acta 
,  whenever,  by  an  ollicial  siirvey.  thi»  way  is 
'  op<*ned  by  tinr  ;^overnna'id  for  him  to  do  so, 
,  and  by  the  fact  that,  within  ninety  days 
after  these  lands  wcn^  siirvoy^*<l.  he  flle<l  in 
the  proper  otlice  his  application  to  etiter 
them  under  the  homestead  laws  of  the  Unit- 
ed Statr»s.  He  niovi'd  with  due  dilij,'erK»e 
to  protect  aixl  perfect  the  ri;rht  ac- 
(piiri'd  by  his  fx-cupancy  of  the  land  with 
the  intention  to  avail  himself  of  the 
Ixncfit  of  those  laws.  That  right  was 
imt  to  l>e  atl'cH'ted  or  impaired  hy  the 
fact  that  the  lands  were  not  surveye<l  at  the 
date  of  occu]>ancy.  Nelsoti  v.  Northrrn  I*. 
U.  Co.  1S8  U.  S.  108,  ante,  400.  23  Sup. 
Ct.  Kep.  302;  .4rd  v.  Jirandon,  150  C.  S. 
r.:{7.  543,  .30  r..  ed.  524,  520.  15  Sup.  (  t.  Kep. 
100,  100:  Tarpct/  v.  MadNm,  178  C.  S.  215. 
210,  4t  L.  ed.  1042,  1044.  20  Sup.  Ct.  Hep. 
HtO.  H.*iO.  In  the  .Xrd  Casf  the  court  said: 
"Tin*  law  ilea  Is  tenderly  with  one  who,  in 
i,'o»)d  faith,  ^'oes  u[Kin  the  public  lands  with 
;i  view  of  making  a  home  thereon.  Jf  he 
does  !ill  that  the  statute  prescribes  as  the 
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condition  of  acquiring;  rights,  the  law  pro- 
tects him  in  those  rights,  and  does  not  make 
their  continued  existence  depend  alone  upon 
the  question  whether  or  no  he  takes  an  ap- 
peal from  an  adverse  decision  of  the  officers 
charged  with  the  duty  of  acting  upon  the 
application."  Jn  the  Tarpcy  Vase  it  was 
said  that  "the  right  of  one  who  has  actu- 
ally occupied  [public  lands],  with  an  intent 
to  make  a  homestead  or  pre-emption  entry, 
cannot  be  defejUcd  by  the  mere  lack  of  a 
place  in  which  to  make  a  record  of  his  in- 
tent;" that  if  a  settlor  was  in  possession  be- 
fore definite  location,  "with  a  view  of  enter- 
ing it  as  a  homestead  or  pre-emption  claim, 
and  was  simply  deprived  of  his  ability  to 
make  his  entry  or  declaratory  statement  by 
the  lack  of  a  local  land  office,  he  could,  un- 
doubtedly, when  such  ofllce  was  established, 
have  made  his  entry  or  declaratory  state- 
ment in  such  way  as  to  protwt  his  rights." 
So,  if  tlie  condition  of  the  hinds,  being  un- 
8urve3'ed,  prevents  the  making,  by  a  bona 
fide  occupant,  of  a  proper  application  of  rec- 
ord to  enter  them  under  the  homostoad  laws, 
his  riL'hts  will  not  Ik;  lost,  if,  after  the  lands 
[115]are  surveyed,  'he  ap|)lied  in  due  time  to  en- 
ter the  lands  undi-r  those  laws.  And  such 
has  been  held  to  be  the  object  and  effect  of 
the  act  of  May  14th,  1880.  chap.  89,  21  Stat. 
at  L.  140  (U.  S.  Com]).  Stat.  1001,  p.  1302). 
We  could  not  otherwise  adjudge  in  this  case 
without  holding  that  the  mere  selection  of 
the  lands  by  the  railroad  com])any  displaced 
or  destroy e<l  the  rights  of  a  bona  fide  s€»ttler 
arising  from  previous  occupancy  with  the 
intention  of  making  the  required  homestead 
entry  wlionever  he  was  pennitted  to  do  so. 
We  cannot  so  hold.  We  adjudge  that  the 
rights  which  bona  fide  occupancy  gave  to 
the  settler  under  the  act  of  18GC  are  not  de- 
feated bv  a  mere  selection  afterwards  of  the 
lands  by  the  railroad  company, — the  settler 
having,  after  the  lands  were  surveyed, 
promptly  taken  the  necessary  steps  to  pro- 
tect his  rights  under  the  homestead  laws. 
And  in  such  case,  the  entry  made  under 
those  laws  relates  back  to  the  date  of  settle- 
ment on  the  lands.  It  was  so  substantially 
held  in  'Sclaon  v.  Northern  P.  R.  Co.  188  U. 
S.  108,  ante,  400,  23  Sup.  Ct.  Rep.  302. 

4.  It  is  also  said  that  all  the  lands  with- 
in the  indemnity  limits  were  required  to 
supply  the  deficit  in  place  limits  arising 
from  the  disposition,  prior  to  definite  loca- 
tion, by  sale  and  otherwise,  of  lands  within 
the  granted  limits.  But  the  extent  to  which 
lien  lands  could  be  required  to  supply  such 
deficit  in  place  lands  could  not  be  properly 
or  legallv  determined  until  there  was  an  ad- 

O  ft 

justnient  of  the  grant  of  lands  in  respect  of 
place  limits.  In  any  event,  no  such  adjust- 
ment having  taken  place  prior  to  the  date 
of  the  settler's  bona  tide  occupancy,  his 
rights,  hascd  upon  snrh  occupancy,  would 
not  be  afTcc1(Hl  by  the  fact,  sub.«?equently  ap- 
pearing, in  whatever  way,  that  all  the  odd- 
numbtM'tid  sections  within  the  indemnity  lim- 
its were  n<HHh»<l  to  suj)ply  deficiencies  in 
place  limits.  At  the  time  the  settler  went 
upon  tho  J;ind.  in  good  faith,  to  make  it  his 

home  :ind    to    nvrfcct    his    title  under  the 

732 


homestead  laws,  there  was  nothing  of  record 
that  stood  in  the  way  of  his  right  to  occupy 
the  lands  and  to  remain  thereon  until  ne 
could  perfect  his  title  by  formal  entry  un- 
der the  homestead  laws. 

Other  points  were  made  in  the  argument 
of  the  case,  but  they  need  not  be  specially 
noticed,  as  what  we  have  said  requires,  'intl 
dependently  of  those  points,  an  aflirmance  of 
the  decree  of  the  Circuit  Court  and  the  Cir- 
cuit Court  of  Appeals. 

The  decree  is  affirmed, 

Mr.  Justice  Brewer  and  Mr.  Justice  Me* 
Kenna  took  no  part  in  the  decision  of  this 
case. 
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UNITED  STATES. 
(See  S.  C.  Reporter's  ed.  116-119.) 

Railroad  land  grants — land  within  indem- 
nity limits — occupancy  in  advance  of  se- 
lection— effect  of  delay  to  make  survey. 

Delay  upon  the  part  of  the  Commissioner  of  the 
liUnd  Oflice  In  making  the  survey  called  for 
with  all  "convenient  speed'*  by  the  act  of  May 
4,  1870.  chap.  00  (16  Stat,  at  L.  04),  granting 
land  in  aid  of  railroad  construction,  cannot 
defeat  the  rights  of  a  settler  attaching  under 
that  act  in  virtue  of  his  bona  flde  occupancy 
of  lands  within  the  indemnity  limits  of  such 
grant  In  advance  of  their  selection  to  supply 
a  deflciency  In  the  place  limits,  with  the  in- 
tention of  perfecting  his  title  under  the  home> 
stead  laws  as  soon  as  the  lands  should  be  sur- 
veyed. 

[No.   187.] 

Argued   March   4^  190S.     Decided  April  6, 

1903. 

APi»KAL  from  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit 
to  review  a  decree  of  the  Circuit  Court  for 
the  District  of  Oregon  cancelinff  a  patent 
issued  to  the  Oregon  &  California  Railroad 
Company.    Affirmed. 

See  same  case  below,  48  C.  C.  A.  620,  109 
Fed.  614. 

The  facts  are  stated  in  the  opinion. 

Mr.  Maxwell  Evarta  argued  the  cause 
and  filed  a  brief  for  appellant. 

Mr.  Charles  W.  Rnssell  argued  the 
cause  and  filed  a  brief  for  appellee. 

For  contentions  of  counsel  see  tlieir  briefs 
as  reported  in  Oregon  rf  C.  R.  Co.  v.  United 
Statesy  ante,  726. 

Mr.  Justice  Harlan  delivered  the  opinion 

of  Llie  court: 

The  controlling  question  in  thin  case  is 
whether  the  United  States,  in  1893,  errone- 
ously issued  to  the  Oregon  &  California  Ruil- 
road  Company,  which  succeeded  to  the  riglit-* 

NnTK.~vl>»  to  hiinl  t/iiniln  to  railrwiUH — set 
iiou-  »o  Kans.is  P.  It.  Co.  v.  Atchison.  T.  k  S.  F. 
U.  Co.  28  L.  ed.  U.  S.  704. 
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of  the  Oregon  Central  Railroad  Company,  a 
patent  for  certain  lands  in  Oregon. 
Theiie  lands  are  without  the  place  and 
17]  with  in  the  indemnity  'limits  of  the  ^rant 
made  by  the  act  of  (>)ngres8  of  May  4th, 
1870,  chap.  CO,  granting  landn  to  aid  in  the 
construction  of  ;i  railroad  and  telegraph  lino 
from  Portland  to  Astoria  and  McMinnville, 
in  the  state  of  Oregon.  Iti  Stat,  at  L.  U4. 
The  provisions  of  this  act  were  substantially 
the  same  as  those  of  the  act  of  July  25th, 
18GG  (14  Stat,  at  L.  230,  chap.  242),  re- 
ferred to  in  Oregon  d  C.  R.  Co.  v.  United 
StaicH,  case  No.  Isu,  just  decided  [189  U.  S. 
103,  antt,  720,  23  Sup.  Ct.  Rep.  615],  except 
that  the  act  of  1870  contains  a  provision  not 
found  in  the  act  of  1800,  to  wit:  **Tl)at  the 
Commissioner  of  the  General  Land  Office 
shall  cause  the  lands  along  tlic  line  of  the 
said  railroad  to  be  surveyed  with  all  con- 
venient speed." 

The  line  of  the  proposed  road  was  definite- 
ly fixed,  and  a  plat  thereof  filed  in  the  ofHce 
of  the  Secretary  of  the  Interior. 

On  the  16th  day  of  February,  1872,  the 
first  20  miles  of  the  contemplated  railroad 
were  completed  from  Portland  to  a  point 
near  Forest  Grove,  in  Oregon,  and  on  the 
23d  of  June,  1876,  the  road  to  the  Yamhill 
river,  near  McMinnville,  was  completed,  but 
it  has  never  been  constructed  to  Astoria, 
Oregon. 

The  final  plat  and  survey  of  the  township, 
in  which  the  lands  in  dispute  are  situated, 
was  not  filed  and  approved  until  July  27th, 
1893 ;  and  on  that  day  the  company's  list  of 
■elections  of  lands,  which  included  the  land» 
in  question,  was  duly  approved. 

Prior  to  the  year  1893,  to  wit,  on  the  12th 
day  of  January,  1891,  Joseph  H.  Elison,  a 
duly  qualified  entryman  under  the  laws  of 
the  United  States,  settled  upon  the  lands  in 
dispute  with  the  intention  in  good  faith  of 
''honiesteading  the   same,"  and  since    that 
date  he  has  continuously  resided  upon,  culti- 
Vateil,  and  improved  them ;  and  within  nine- 
ty days  from  the  date  of  the  filing  of  the 
township  plat  of  survey  he  made  application 
tor  "filing  a  homestead"  covering  these  lands. 
The  selections  by  the  company  having  been 
Approved  by  the  Land  Department,  a  patent 
^vas  issued  to  the  Oregon  &  California  Rail- 
X"oad  Company  on  October  15th,  1895.     But 
it  was  issued  without  any  knowledge  at  the 
"^ime  on  the  part  of  the  Secretary  or  the  Gren- 
oral  Land  Ofhce  of  the  adverse  claim  of  Eli- 
taon,  arising  from  his  occupancy  of  the  land. 
For  the  reasons  stated  in  the  opinion  just 
^lUelivered  in  case  *No.  180,  we  hold  that,  in 
virtue  of  Klison's  bona  fide  settlement  upon 
t.he  lands  in  dispute  in  1891,  with  the  in  ten- 
t^ion,  whenever  the  way  was  open  by  a  sur- 
vey, to  enter  the  lands  under  the  homestead 
laws,  his  rights  were  superior  to  those  ac- 
quired, or  that  could  have  been  acquired,  by 
the  railroad  company  under  any  selection  by 
it  of  indemnity  lands,  made  after  the  date  of 
«uch   settlement.     The  com|)any's    selection 
did  not  diftjilace  or  defeat  the  right  which 
the  Hettler  acquired  by  his  settlement,  made 

lAo  u.  a. 


previously  in  goo<l  faith,  with  the  intention 
to  avail  himself  of  the  IxMiefits  of  the  home- 
stead laws  within  iXwoi  time  after  the  lands 
were  surveyed. 

The  railrna<l  company   rests  ils  claim  to 
liiive  a  superior  right  fo  the^*  lands  on  the 
ground,  in  pjirt,  of  lor.g  delay  by  the  Com- 
missioner of  tlie  Land  Ollice  in  having  them 
surveyed,  although   it  frequently   requested 
the  survey  to  b<»  made.     There  is  nothing  of 
substance  in  this  contention.     The  statute, 
it  is  true,  required  the  lands  to  be  surveyed 
with  all  "convenient  speed."     But  the  ques- 
tion as  to  the  precise  time  the  lands  should 
be  surveyed  was  exclusively  for  the  Land  Of- 
fice to  determine :   and   it   was  to  be  deter- 
mined with  refiTeiiee  to  all  the  facts  and  cir- 
cumstanees  I'ormeeted  with  tlie  surveying  of 
the  public  lands  under  the  direction  of  the 
Ijand  l>partnieiit.     Wc  cannot  say  from  the 
record  thnt  the  Land  Olfiee.  in  the  matter  of 
the  surveying  of  the  particular  lands  here  in 
dispute,  <lid  not  att  with  convenient  speed. 
Besides,  the  railroad  company  acceptea  the 
grant  of  Congress  subject  to  the  possibility 
of  delay  in  tlie  surveying,  as  well  as  to  the 
power  of  the  Land  Olliee  to  determine  when 
the  lands  should  be  surveyed.     The  action  or 
nonaction  of  the  l^nid  Department  in  such  a 
matter  cannot  be  controlled  by  the  judiciary, 
unless,  perhaps,  in   a  cas<'  in   which   it  ap- 
I)eared,  beyond  question,  that  its  refusal  to 
order  the  survey  was  merely  arbitrary  and 
without  any  real  excuse.     It  may  Ik?  that  in 
such  a  case  the  Conunissioner  could  be  com- 
pelled by  judicial   process  to  discharge  the 
duty  imposed  upon  him  by  statute.     But  up- 
on that  jx)int  we  need  not  express  a  decided 
opinion,  for  no  such  ease  is  presented  by  the 
record  before  us.     The  allegation  in  the  de- 
fendant's plea  is  simply  that  the  Commis- 
sioner neglect (hI  to  perform  his  duty  in  the 
matter  of  the  surveying.   But  the  *faets  eon-[119J 
stituting  such  alleged  ncgleit  are  not  .stated. 
Besides,  we  may  observe  that  since  the  right 
of  the  settler  attached  in  \irtue  of  his  bona 
fide  o<-eupancy  of  these  lantls  before  the  rail- 
road company  made  its  selection,  that  right 
could  not  Ixj  displiiced  by  reason  of  juiy  de- 
lay or  negligence  upon  the  part  of  the  Com- 
missioner  to  cause  a   survey   of  the   lands. 
The  act  contains  no  provision  that  requires 
a  contrary  view.     The  court  must  determine 
the   rights  of  the  settler  according  to  the 
!  facts  as  they  existed  at  the  time  his  occu- 
■  pancy    in    good    faith    began.     The    statute 
does  not  otherwise  declare.     In  that  view,  as 
already  suggested,  the  settler's  right  was  su- 
[>erior  to   any   right   acquired   by   the   com- 
pany, after  the  date  of  his  occupancy,  in  vir- 
tue of  its  selection  of  these  lands  to  supply  a 
deficiency  in  the  place  limits. 

Upon  the  authority  of  the  case  just  decid- 
ed, the  decree  of  the  Circuit  Court  of  Ap- 
peals must  he  affirmed. 

And  it  is  so  ordered. 

Mr.  Justice  Brewer  and  Mr.  Justice  Mc- 
Kenna  took  no  part  iTi  the  decision  of  this 
case. 
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SuPBEME  Court  of  tiie  United  States. 


Oct.  Teem, 


MANUKL  S.  De  CAMERA,  Plff,  in  Err., 

V. 

HANNAH  EOCiKRS  and    Frank  J.  Korr<rs. 

(Sec  S.  C.  nriM.rliTs  od.   11!)  122.) 

Decisions  of  Land  Di  fmrtmciil — conclusive' 

luim  oil  courts. 

1.  A    derision    of    the    l^and    l>o|)artmrnt    upon  j 
qiirstionK  of  fact  Is  conrluslvo  on  tho  courts.  : 

2.  CouriH  will   not  ent«'i*lnln   an   Inquiry  us  to  ; 
the  «»xti»nt  of  tin*  In v^s titration  by  llie  Score-  [ 
tary  of  ihe  Interior  and  his  knowledge  of  the 
points  Involved   In   his  decision  of  a  contest 
In  the  Land  iVpartment,  nor  as  to  the  nietb- 
€id.s  by  which  he  reached  his  deleruilnaiioii. 

[No.   170.] 

Argued   and   suhmitltd   Fchruurtf   .?.J,   iiKhi. 
Ih'cid'd  Mnirh   Hi,  ii'd.L 

IN  ERllOU   to  tlH'   Suprcine  (N.inl    <if  tlie 
Stntf  of  California  to  n*\  ie>v  :i  jn«i;;nient 
of  the   Superior  Court   of   AlaiiMila   (  ouiity 
in  favor  of  jdaiutitN  in  an  :i«  lioii  in  eject 
ment.     A/limud. 

StM!    same    case    Im-Iow,    ]:V2   C.iI.    .'»m2.   lid 
Pac.  8G;i,  <»4   Pac    S!)I. 

•  

StntcMuent  liy  Mr.  .Iu>1ice  Brewer: 
On  April  2S,  1S!>7,  llannali  IN.-n-  ami 
Fniiik  .1.  Koi^'cr**,  lioM<T>i  <>f  Ww  IcL'a]  title 
[120|to  a  tract  of  land  in  .\l:Minda  muiity.  toni 
Hioneod  in  tlie  snjM'rior  court  <»f  that  ecnnity 
an  action  in  <»i««ln)ent  aizain-t  Manuel  S. 
l)c  (-nnihra  ami  <»t!ie.rs.  The  tiel\-mlants  an- 
Hwonrd  with  a  ;;eni  ral  «le!iial.  and.  as  an 
tlioriy.(Hl  by  tin*  |>raclic(»  in  California.  De 
Camhra  til*'d  a  cn»>s-rom|daint  iu  e(|uily, 
aUe<rin^  that  the,  plainlitrs  had  obtained 
the  le^ral  title  \vron;.'fully  and  held  it  in 
trust  for  bin',  and  prayerl  a  <le«'ree  ipiietin-j 
hiH  title  to  the  land.  '  A  tlemurnr  to  tlii> 
f»ros»*  <'omplaint  was  sustain<Hl.  and  u|>nn  a 
trial  of  the  action  a  judgment  was  rendenHl 
in  favor  of  tbo  iilaintitr>,  which  jndumeni 
was  atlirmetl  bv  the  suprem<'  couit  of  Cali- 
fornia (IMi  Cs'il.  ^^iyl.  r,()  Pac.  Sr,:J.  (it  Pac. 
894),  ami  tlM»nu|M»n  this  writ  of  ern»r  wa - 
Ane<I  mit. 

Mr.  J.  C.  Bates  -submitted  tlw  cause  for 
plaintitV  in  error. 

Mr.  Franklin  H.  Mackey  ar;;ued  tlie 
cause  and  tibul  a  lirief  for  d«'fendants  in  er- 
ror. 


Mr.  .lustice  Brewer  delivtMiMl  tht;  <»pin- 
ion  of  the  court  : 

The  only  question  pnsrnted  ari>e>  on  the 
dcinurn»r  to  tlie  cr«i?NS  coniplaint.  That 
cross  complaint  avern»<l  that  in  lSt>7  l>t? 
Cambra  imrclias<«d  from  one  llewett  Stivle 
the  preniises  in  c<Hilrnv«T^y.  with  other  ad- 
joininir  huids,  all  of  whieli  were  inclos<'d 
with   f<niccs  and   well  known  exterior  boun- 

NinTT  Oh  tUr  rtiiirlusirt  u>  sn  ami  rffvrt  of 
tht:  #/crfx/o//v  uf  l.nnd  Ih  jHHtim  nt  *••«•  nutes  to 
llarlnnm  v.  Wjmt.'Ii.  JJ  i\  i\  \  Us.  ami  <ar>on 
r\\:  «:i«lil  &  S.  Mhi    (**».  v.  .N.irth  Star  Mln.  To. 
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daries;  thnt  he  entered  into  actual  posses- 
sion thorMf,  and  has  over  since  continuous- 
ly residcil  tlien'on;  that  in  1H71  he  M>M  an 
undivitioil  half  interest  in  the  tnict  to  Eiios 
.1.  l\o;;ers.  tlu'  husbsiiid  of  Hannah  and  the 
father  of  Frank  d.  l*o;'ers:  that  at  that 
time  the  land  was  Hupi>oscd  to  l>c  a  portion 
of  a  Mexican  "^rant,  and  was  within  its  ex- 
terior bouiidari«'s:  that  on  Au;^ust  10.  1878. 
I  ho  final  ollieial  survey  disclosed  that  tluMV 
were  mon^  than  'A  l;*a;jues  of  laud  within 
the  c\t<rior  boundariivs  of  said  ;;rant.  and 
thereupon  a  ])art  thereof.  ineludin«ir  tin*  lanil 
in  controversy,  was  restonnl  by  tli»»  Cnitml 
States  to  tin*  public  domain:  that  I)c  Cam 
bra  and  lJoi.^-rs.  wIh»  were  lirotln^r?*  in-law. 
n;!re«Ml  npdn  a  divi'^it»n  of  the  laml  cxcUitlcil 
from  tin'  ;rrant  and  ie^tore«l  to  the  pubhc 
domain.  !)«♦  Cand»ra  to  take  one  jvirtion. 
and  thai  the  tract   iii  <-ont  r«»ver>y,  an<l  Ki*;::-  J 

cr-«  Jie  illii'i:  lliti    "  1  li'Teujiou  1  liev  \>ent  tt-;      ^    ^ 
the   bM-al    l.nnl     oiKce    to    hie   tlieir  applica-       *  _ 
litin-.  for  iMilrv:  that    l)«*  Caud»ra.  l»ein;r  un-      ^   jj 
able  lo    r«:id    4)r    write,  and   undtTstandin*!  ;^^_^ 
|lliv'     Kn;.di.-h      lan;iua;.:e     very      ini|H*rfitlly._    -^^^.' 
Itrusteil   to    Uo;:«'rs   li>    i>rei>;ni'  Ihi!   pre  cnip—  -m- ^^ 
tion    pajM-rs:    that    l»o;:i'rs    knowiu;:Iy  anJ"^^  ^•, 
fraiidub-ntly    pn-paifd    tin'   pa|H-r.<   so  as  itm,    ^^^^^ 
make  Hi'  Caiidjia  an  applicant    ft»r  land  U|- 
on    wliich    there   was   no   dweliinj:    hi»u«^'  «- 
oHiir   improvement,  and   only   a    ^mall   \k\w 
nf   whirb    \\a>    ill    bi^   |M>^-.'--itin.   ami    I'lr* 
l'«)urtl»s  of  wbicli   wa-  tbi»»t>u-hly  w«-rthl» 
lJo;:ers   liliii-«dl     lilin;;    a    prermption  da 
fur    tin:    l.iml     which     it     bad    Imi'ii   a^n 
>lu)Uld    be   4'!|le|«Hi    by   Pe   Cnidir.i.   th»-  la 
wlii«"h    was   hi-    bome-icad    and    U|Min    wli 
bi-^    impi(i\«'!iM  :i1s   bad   bnn   m.ide:   that 
<'aiiil»ra   did   not  di-^<'o\er  ibi-   until   l>*i' 
i-.r   2').    ISS.I;    that    tbereujMMi    be   ma-le 
propiT    apjdij'atioii    a1     tin-    lafMl    t»tli««* 
ihi^  land:  that  a  content  en-uiil.  whi.h  ■ 
liiially   d<i'i«led   by   the  SeiTetary  of  the         fri- 
i.ri.ir  iu  fa><»r  of  Ibu'er-.  and  the  kind   f  ».it- 
rn(.<l   tt»  tin*  ]daintiir<.  his   widow    and    — *>n. 
'Ibi-.cn.-- enmplaint     fiirthiT    avernsl     "t  li;it 
alllinuidi    tiie   deei'don    apparently    rend<-rt-«I 
by  the  Seciciary  <if  the  Interior  was  s.i^r"*"'' 
by   him.   \t*\    in   fact    f«»r   w.mt   of  lime     Jii«'l 
o'p|M»rtuniiy  the  Secretary  had  n<»l   nvi*!     «^"" 
lieard    read    the    e\i«h'n<-<'    in    the   «ontf  t^^l 
ca>e,  .Hid   simjdy   >i.L'netl   hi-,  name  to  a     » «'■ 
port   pre! »a red   by   one  of  the  clerk:*  in    ^''•' 
depaitmcnt. 

This  cro>s-com|daint    states    no   ipu-^t '•^" 
nf  hiw   dt'citl*"*!   in  tlu*si'  content   priK'<»'»li»'i'^ 
in    the    Lain!    I)<['arlm<*nt    .-nher-ely   to     '^' 
Caudira.      Indi'ed.   tin'  ^-rounds  of  tlHi  tN"**'' 
sion  are  imt   di^cb^scd.     Tbeie  is  ntt  «"0|*.^' 
the  te>timon\    ;.'iv«'n  tin  the  ctuitest.     It   :»I' 
jKMrs    that     De    C.imbra    oireretl   ti-tiin«»»».v 
-slnmin;;  bis  tpialilical  ion-,  sett  lennMik  <»^'V 
pati«»n.  etc..  and   it    i>  >1atri|  that   sonic  i**'" 
deuc»»   was   ;;iv<'U    in   su|kp«>rl    of  the  \\**'^'J^ 
application.      It  is  alle.u«d  that  the  laii'l  <»»' 
cers  cann^  to  their  conclusion   "by  the  m"'' 
<<mstnntion    of   tin*   evidence   -Nubniitlwl  ^*^ 
them  and  the  misaj»plieat  ion  of  the  law  to 
the  evidence,   ami    in    vi«dation   of  tin*  j«=*j 
and   etpiilable  ri«:bts  mid  ebiinis  of  Mrtiiun 
S.    De  Cambra."     V**v  all  thai   apiNsin*,  tbe 
olVn«i-  mi\    have  f<'UUil  the  fails  to  lie  ju*^ 
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the  eoutwary  to  the  averments  in  the  cross- 
complaint-,  and  if  they  mixapplied  any  rule 
ttl  law  to  the  tivtimony  wc  nre  not  iidviiied 
CS]of  the  rule  tUfgr  miHiiiiplied,  nr  "how  tJipy 
mJAappiied  it.  An  it  iippcnm  AlQrmatively 
that,  before  the  contest,  Do  Cnmbra  wna  in', 
fonned  of  the  nature  of  the  wronfjiH  he  al- 
leges were  perpetrated  upon  him  by  Hog- 
era,  it  may  he  presumed  that  evidence  was 
offered  by  both  parties  upon  tliat  question, 
and  that  it  was  decided  adversely  to  his 
contention.  Under  those  circuinstancea, 
notliinf;  ia  shown  except  an  ordinary  con- 
test between  two  applicnnts  for  pre-emp- 
tion, in  which  the  land  olTicers  upon  the  tes- 
timony decided  in  favor  of  one  and  against 
the  other.  Hut  it  is  well  settled  that  the 
decision    of     the     Land    Department    upoa 

Iuostionn  of  tact  is  conclusive  in  the  courts. 
vrfrnitiTtg  v.  Chieaiio,  Bt.  P.  if.  <t  O.  R. 
Co.  1«3  U.  B.  321,  323,  41  L.  ed.  176,  176, 
18  Sup.  Ct.  Rep.  lOlS,  and  cases  cited; 
/oAfiaun  v.  Dreic,  171  U.  S.  93,  99,  43  L. 
cd.  8S,  90,  18  Sup.  Ct.  Bep.  SOO;  Gardner 
*.  BvneateU,  ISO  IT.  S.  302,  46  L.  ed.  &T4, 
81   Sup.  Ct  Rep.  -lOft 

It  is  hardly  neceesary  to  say  that  when 
m.  ilKciHicn  hai  been  made  by  the  Secretary 
of  the  Interior,  courts  will  not  entertain  an 
inquiry  as  to  the  extent  of  his  invextigation 
nnd  knowledge  of  the  points  decided,  or  aa 
to  the  methods  by  which  bo  reached  his  de- 
termination. 

These  are  the  only  Federal  questions  pre- 
Mented,  and  their  deciaion  was  unqiieslion- 
•«l>)y  correct. 

The  jvilguienl  of  the  Supreme  Court  of 
t7«lif,.mia  it  a0r«i(d. 


BRIOHT  WILLIAMSON. 


2.  Ad  absolDtc  pnimlM  br  a  bnlldtng  and  loan 
aaaoelatloD  to  mature  Its  sharea  In  a  specl- 
fl«d  time  la  do)  cbanged  to  a  ctmditloDiI  one 
depcDiIent  upan  (lie  >utv.'e9>  ot  tbc  CDtsrprias, 
by  tbe  Bbareholder's  agreemeDt.  a<  cipresud 
In  lb*  certificate  of  itock.  to  pay  a  specified 
moatbly  Ingtolmenl  on  each  abare  Dtttll  It 
maturea  or  la  irltbdrawn.  and  the  provlilon 
ot  the  by-laws,  accepted  bi  blm,  tbat  ancb 
lastalments  ahall  be  paid  nhtll  each  shaft  la 
fully  paid. 

1.  Tbe  defense  that  aa  abiolnte  pramlw,  coo- 
ttlned  In  u  certlflcale  of  stock  leaned  br  a 
buJIdlag  aad  loan  aaaoclatloa  lncon)0''Bted 
under  tbe  laws  oC  the  itata  ot  New  York,  to 
mature  Its  abarea  In  a  apeclSed  time,  was 
ultra  xlrci  tbe  corporatloD.  Is  not  aTallable 
In  on  actloD  on  auch  promise  by  a  sbare- 
bQldcr  wbo  baa  In  good  faltb  fully  performed 
bla  part  of  tbo  contract. 

4.  Tbe  uodertaklng  of  a  building  and  loan  ai- 
soclatlon  to  tnuture  certain  abare*  ot  Its  Slock 
In  s  speclfled  time  la  not  affected  by  (be  fact 
tbat  tbe  bolder  ot  sucb  sbarea  obtained  a 
loan  from  tbe  aaaoclatlon  on  tbe  security  ot 
hi*  share*  after  the  by-laws  of  the  corpora- 
tion bad  been  amended  to  provide  that  Its 
stock  should  mature  and  be  payable  when  the 
dues  paid  tbcreon,  with  tbe  apportioned  prof- 
its, equaled  tbe  par  value  thereof. 

[No.  152.] 


IN  KRROR  to  the  Supreme  Court  of  the 
State  of  South  Carolina  to  review  a 
judgment  which  affirmed  a  judgment  of  the 
Circuit  Court  of  Darlington  County  in  fa- 
vor of  nlaintitf  in  an  action  to  recover  the 
face  value  of  shares  of  stock  in  a  building 
and  loan  association.     Affirmed. 

See  same  case  below,  62  S.  C.  390,  38  8. 

B.  eie. 

Statement  by  Tlr.  Justice  Breweri 
This  action   was  commenced  on   January 
the  circuit  court  of  Darlin^n 
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C^tnmlitutional  lau> — full  faith  and  ciedit — 
jtidicial  conatructitm — building  and  loan 
•MKUcialfoni— «onlracl  to  maitire  stuck  in 
specifird  time — ultra  oireg— uhen  avaih 
able  at  defense. 

1..  The  decision  of  a  state  eonrt  wltb  reference 
to  the  cETeet  which  tbe  charter  and  by-laws 
of  ■  foreign  bollding  and  loan  SBSOClatlon  and 
tbc  statutes  of  the  state  of  Its  iDcorporstloa. 
together  with  tbe  declslona  ot  tbe  courts  of 
tbat  state  tbereou.  have  upon  tbe  abaotata 
promise  of  sucb  asaoclatlon  to  mature  Ita 
■hares  In  a  specified  time,  can  Inrolve  no  da- 
nlol  of  tbe  full  tslth  and  credit  which,  by  tl. 
S.  Const,  art.  4.  I  1.  must  be  glren  by  the 
courts  of  each  slate  to  tbe  public  acts,  rec- 
ords and  Judicial  proceedloga  of  other  atates. 


.\i>rt:.— ^*  la  fuH  failh  oni 
to  •late  record*  und  judUHe 
Uadley  v.  O'llellly  (N.  J.  I 
■ad  note;  Commlneton  v.  Beli 
L  R.  A.  131,  and  note: 
(Haaii.)  12  I..  It.  A.  IIT4  ai 
■Mm  to  WIese  v.  Sun  frant 


rrdlt  t> 


county,  South  Carolina,  by  Bright  William- 
son against  the  Eastern  Building  ft  Loan 
Association  of  Syracuse,  New  York,  to  re- 
cover the  face  value  of  twenty-five  slisrea  of 
stuck  in  the  defendant  awociation,  Iphs  a 
Hiun  theretofore  borrowed  by  the  plaintiff 
from  the  association.  Judfimmt  in  his  fa- 
vor for  the  full  amount  claimed  was  ren- 
dered in  the  trial,  affirmed  bj  tlie  auprema 
court  of  the  aUte  {02  S.  C.  390,  36  S.  E. 
018),  and  thence  brouglit  here  on  this  vrrit 
of  error. 

The  case  is  similar  to  tbat  of  ths  same 
plnintiir  in  error  v.  Ebaugh,  1S6  U.  S.  114, 
4G  L.  ed.  S30,  22  Sup.  Ct.  Kep.  500.  Here, 
as  there,  the  d«ck  certiflcatce  contained  an 
absolute  promise  to  pay  "the  sum  of  one 
hundred  dollara  tor  each  of  said  shares  at 
the  end  of  seventy-eight  month*  from  tbe 
date    hereof."      Here,    aa    there,     cinnilara 

'B  givcK  1  L.  ed.  U.  S.  367  ;  and  Ullla  v.  Duryee,  S  L.  ed. 


irCo.  SQ  L.  ed.  U.%.  %. 


Its-US  SupREui  CoDRT  or  the  Uhitkd  (States.  Oct,  Tbm, 

were  shown  to  the  plaintifT  to  induce  bitlthe  proflta  apportioned  to  his  shares,  mak* 

Hubscription,   ore   of   which   conUined   this   thein   equal    their   par   value    of   (100   p«r 

staUnient:  slinrr."     Other    instriKtions    of     a    nmiUr 

nnture.  or  lookine  tn  the  same  reault,  wet* 

For  the  invefttfir.  also  nnkcil,  but  all  were  refused. 

This   association    insues   three   clawKS   of 
eertlflcatet,  designated  as  instalment,  paid-         „      »„....         •.      . 

up,  and  fully  piSd.  All  of  which  are  guar-  ,,*''■  wUU»«  Hepburn  RnsMll  arfiued 
anteed  to  mature  in  six  and  one  half  ycflrs.   ^^^     "'"""■     ""a-     •'tli      ilcMr*.  William 

Amply  aecured  by  first  mortgages  on  real  ^■"."crij/  W.imloir  and  D.  A.  Pierce,  flleS  m 
ertat*.  brief  for  plaintiff  in  error: 

Paid-up  ttock  doubles  in  six  and  one  half  l>e/eiid«nt  in  error,  as  a  borrowliig  or  ad- 
jeara.  vhikwI   member  of  the  Raetem  Boildlng  A 

Fully  paid  eertiflcates  guaranteed.  ly>nn  AiuMwiation,  whose  stock  has  been  k- 

Quarterly  diridenda,  7   per  cent  per  an-    •'"■""^  nnd  the  certificatea  pledged  as  eol- 

num.  laterol  to  the  association,  ie,  by  the  statute 

For  the  borrower.  law  of  New  York  under  which  the  assoeia- 

This  association  has  no  auction  sales.  tion   in   incorporated,    pxpresslj    prohibited 

[1S4]     *No  bidding  for   loans.  from  witiulrawing  the  htock  until  ita  rnatar* 

And  a  deRiute  time  for  repaying  a  loan.    >ty- 

Bidfnni  v.  Eontrm   Bldn.  4  L.  Alio.  181 

Another,  the  following:  U.  S.  227.  228-231,  237-239.  45  L.  ad.  834, 

"'Only  association  giving  investor  and  8311,  843,  21  Sup.  Ct.  Rep.  697;  Thomp.  BIdg, 
borrower  definite  maturity  contract  in  sev-    Aatms.  'Jil  iJ.  f  134. 

enty-eight  months.  Only  association  isau-  Paynu'iit  of  a  share  until  its  full  par 
luit  definite  oontracta.'"  value  lins  been  attained  by  payments  made 

The  defendant  pleaded  that  there  was  no  niiil  ilitiilcnilx  credited  constitutes  "roatur- 
absolute  promise  to  pay  at  the  end  of  sev-  ity"  and  makes  the  share  "fully  paid" 
enty-eight  months,  but  only  an  estimate  of  under  the  building  and  loan  aKaociation 
the  time  a.t  which  the  stock  would  mature;    plan. 

that  an  absolute  promise  to  pay  at  the  end  Thomp.  Bldg.  Assa  2d  ed.  (  4,  p.  S.  See 
of  seventy-eight  months  was  inconsistent  also  }  l;J4;  Kndlich.  Bldg.  Aaeo.  2d  ed.  ff 
with  the  nature  of  tlie  corporation  as  a  mu-  117,  118,  4Ul,  4113;  3  New  International 
tual  company,  and  against  the  provisions  of  Knc.  11)02,  p.  584.  title  Bldg.  i  Loan  Amo.; 
ita  charter  and  by-laws,  and  also  illegal  by  Kaivr  v.  International  Bldg.  ^  L  Imw 
the  laws  of  New  York,  under  which  the  com-  (i„a.  App.)  63  N.  B.  772;  Dexter,  Cu- 
pany  was  incorporated.  o|>erulive  Bldg.  t  L.  Askob.  chap.  3,  p.  17. 

On  the  trial  before  a  jury,  defendant,  in        Mittusil     cori>orationH    cannot    gunrantM 
support  of  its  answer,  introduced  the  char-    profttn  to  stm-kholders 

ter  and   by-laws  of  the  compnny,  the  stat-        ]    M„rn„pt/.   I'riv.   C:orp.   2d  ed.   »   438, 
utes  of  New  York  under  which  it  was  in- -,57.   ,   ji.ourp.  Corp.  H  ai.W,  2236;  1  Cook, 
oorporated,  certain   decisions  of  the  court«",or,,   4,1,  ed.  |  277;  Taft  v.  ffarffor*  P  4 
of  that  stoU,  and  the  testimony  of  the  as-    y^  ,{_  c„.  8  R.  I,  310,  S  Am.  Kep.  67B :  Board- 
sjstAnt   secretary    «nd   actuary   of   the   de-    ,„„„  ,..  f.„}.e  Shore  rf  M.  N.  K   Co.  84  N.  Y. 
lendant  that  the  shares  of  stock   had   not,    1J3.  ■|"„y|or   Piiv   Corn   -ith  ed    I  "HH    Jer- 
In  f«ol,  maturrfi  .!«.  the  depclllon  of  iU    „„„;,  ,,   im,  Blion,!  )/.«.  R.'no.'iil  K.  Y. 
ni.ir.1   .tto™.    »ho,   alter   .mrin.ng   U.   4,,.   „„^„  ,    B..A,r«  R.  Co.  75  N.  ». 
(.mllarlty  wilt  th<  l"w  ol  th.t  .tH.  i»  .,,, .  ,.„,,„,  ,  Bigelo^,  03  N.  Y.  ew. 
mrdmB  tailding  .nd   lo.n  uiocr.t.on.,  ol         4  oo,|Kir.tton  mJnot  mt.r  into  or  bind 
which,  oa  he  aaid,  he  had  made  a  special -ii..,!!  i...  .  ..,ni...i  ..i.!.i.  t.  .....^.i..  —^ 

.ludy/  U..IM  Iha.    ™d„  .h.  d.l.aS. IJ- ^^  Tc'l    '!."»%  ."'"^-'S^- 

articles  of  incorporation  and  by-laws,  and!,, „iii„ii™,  „*  ,i.j,  „,:„„;„!.  :.  ■    "ZLI 

the  laws   and   decisions  of   New   York.  the"*i"  ' VTi^TVl?^  "*  *V.^^^^^ 
heretofore-referred-to   clause   in  the  certifl-    Jf„""Ut;  ',|  i  ,„^f "i  "^  '    '^    '*"  f™*""* 
cate  of  stock  "is  not  to  be  construed  or  held        „  ,,,    ,,„  ,.  , ,    ,,  '   ,.     -,,   _       ,_,   „    „ 
as  a  guaranty  period  of  maturity,  but,  on    94  3n  I    R  A   mu  4S  N  y  3M 
Uie  oflier  hand,  an  estimated   period,"  and    ^*'.'k   -ir  ^1  ■  .."  -... 

that  the  aasociition  is  not  required  to  pay  ,  *  •> mid ing  and  loan  Msoc.atfon  cwnot. 
the  face  value  of  the  certificates  until  'We  ^y  "^""tracl  not  expr«wly  uutliorized  by  ita 
amount  paid  by  the  plaintiff  on  his  share.  '^'^^^Y' ■>""  *'  '  .!i?  ,  *  ?**'  .""'^ 
of  stock,Vugmented  ij  the  earninRs  appor-  *'"'^''  .  ^  '•  '?f '""i^'  <1 '.»"!"'; ""t^  »«- 
tioned  and  credited  thereto,  equal  the  per  '"""'  '^^  ""-"'t*".  »nd  bind  itself  to  pay  t« 
value."  Upon  this  teatimoay.  the  defend  -:'^''  "'•■';'™"  definite  proJiU  at  a.  deSaite 
ant  asked  the  court  to  charge  the  jury  that^^inie  without  regard  to  the  artunl  Mimlaga 
full  faith  and  credit  must  be  given  to  the'o'  the  corporation. 

Uwa  of  New  York  as  construed  by  its-:  A''"!'  v.  Intemattonal  ttldg.  r^am  4  /» 
courts,  and  that  by  reason  thereof,  "under O'*'.  l!»ion,  170  III.  13.\  48  N.  E.  «T7i 
the  terms  of  the  contract  of  membership,  .-Bcr/cftr  v.  Equitable  Loan  d  ftiivnt.  Ana. 
and  the  contract  ol  loan,  by-laws,  and  char-  :-147  Mo.  343,  48  S.  W.  934;  Sc*cfi  v.  Kq»i- 
ter,  the  transaction  between  the  plaintiff  >((iblR  Loan  d  Invelt.  Ano.  ISO  Mo.  103,  SI 
and  defendant  does  not  terminate  merely  iS.  W.  406;  Pmiintv  v.  Intrnttale.  BUf. 
ii/yin  niakins  »  fixed  number  of  payments,  A  I,,  .t.i.io.  (Tenii.)  ."iM  S.  W.  205. 
[JXSIl.iil  imlr  wlieu  Die  dues  puii)  in  by'him.  witk  Tbe  settled  rule  of  law  u  that,  no  matter 
T3e  180  V.  ■• 
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how  unqualified  may  be  the  contract  of  an 
association  with  its  members  to  pay  them 
profits,  it  can  only  do  so  if  profits  have  been 
fiamcd 

1  Cook,  Corp.  4th  ed.  S§  271,  277 ;  1  Mora- 
wetz,  Priv.  Corp.  2d  ed.  58  435.  436,  444, 
457;  Lookhari  v.  Van  Alstyne,  31  Mich.  76, 
18  Am.  Rep.  156. 

The  articles  of  association,  which  showed 
the  scheme  of  the  organization  and  defined 
the  obligations  of  the  association  and  the 
rights  of  members,  are  binding  upon  each 
member  thereof.  They  establish  the  rela- 
tion between  the  association  and  the  stock- 
holder, and  constitute  a  contract  between 
them. 

Engelhardi  r.  Fifth  Ward  Permanent 
MHme  8av,  d  L,  A$80,  148  N.  Y.  285,  35  L. 
XI.  A.  289,  42  N.  £.  710. 

A  subscriber  for  shares  must  at  his  peril, 
not  only  ascertain  the  contents  of  the  sub- 
scription paper  which  he  signs,  but  also  the 
provisions  of  the  charter  of  the  company  or 
its  articles  of  association,  and  the  general 
laws.  Every  subscription  for  shares  must 
necessarily  refer  to  these  and  incorporate 
their  provisions. 

1  Morawetz,  Priv.  Corp.  2d  ed.  5  96;  2 
Cook,  Corp.  4th  ed.  i  493;  Taylor,  Priv. 
Corp.  5th  ed.  S  512;  Bedford  v.  Eastern 
Bldg.  d  L,  A880.  181  U.  8.  227.  240,  45  L. 
•d.  834,  844,  21  Sup.  Ct.  Rep.  51)7. 

The  contract  to  pay,  imlcBs  profits  have 
"been  earned  which  will  permit  the  payment, 
is  absolutely  void. 

1  Cook,  Corp.  4th  ed.  9  277;  King  v.  In- 
teinatwnnl  Bldg.  Loan  d  Invest.  Uniony  170 
111.   135,  48  X.  E.  677;  Bedford  v.  Eastern 
Bldg.  d  L.  A880.  181  U.  S.  227,  4.5  L.  ed.  834, 
21   Sup.  Ct.  Rep.  597;   Bennett  v.  Eastern 
Bldg.  d  L.  A880.  177  Pa.  233,  34  L.  R.  A. 
595,  35  Atl.  684;  Campbell  v.  Eastern  Bldg, 
d  L.  A880.  98  Va.  729,  37  S.  E.  350;  Eastern 
Bldg.  d  L.  A880.  v.  Snyder,  98  Va.  710,  37  S. 
E.  298;  Miller  v.  Eastern  Bldg.  d  L.  Asso, 
(Tenn.  Ch.  App.)   53  S.  W.  231;  Daley  v. 
People's  Bldg.f  Loan  d  8av.  Asso.  172  Mass. 
533,  52  N.  E.  1090;  Opinion,  per  Holmes,  J. 
The  supreme  court  of  South  C-urolina  was 
required  to  give  to    the    statutes    of    New 
York  and  the  articles  of  association  and  by- 
laws of  the  Eastern  Building  &  Loan  Asso- 
ciation,  made   in  pursuance  of  those  stat- 
utes, the  same  faith,  credit  and  effect  given 
to  them  by  the  courts  of  New  York  in  con- 
struing like  contracts. 

Cooley,  Const  L.  2d  ed.  S  203;  Chicago  d 
A.  R.  Co.  V.  Wiggins  Ferry  Co.  119  V.  S. 
615,  622,  623,  30  L.  ed.  519,  522,  7  Sup.  Ct. 
Rep.  398. 

The  decisions  of  the  courts  of  New  York 
establishing  the  meaning,  construction,  and 
effect  of  such  laws  were  given  in  evidence 
and  proved,  and  admitted  as  undisputed 
facts  in  the  courts  of  South  Carolina.  It  is 
upon  these  laws  and  decisions  proved  as 
facts,  that  this  case  must  be  decided. 

O'lialley  v.  People's  Bldg.,  Loan  d  Sav. 
A890.  92  Hun,  672,  36  N.  Y.  Supp.  1016; 
Engelhardi  v.  Fifth  Ward  Permanent  Dime 
8av.  d  L.  Asso.  148  N.  Y.  281,  35  L.  R.  A. 
189  V.  8. 


289,  42  N.  E.  710;  People  v.  Lowe,  117  N.  Y. 
175,  22  N.  E.  1010;  Concordia  Sar.  d  Aid 
A  880.  v.  Rend,  93  N.  Y.  474. 

The  full  faith  and  credit  to  wlii«'li  the 
public  acts,  records,  and  proceedings  arc  en- 
titled in  other  states  ib  tlio  same  faith  and 
credit  to  which  they  arc  entitled  in  the  state 
whose  acts,  records,  and  judicial  proceed- 
ings they  are. 

Cooley,  Const.  L.  2d  ed.  p.  203;  Chicago 
d  A.  R.  Co.  V.  MHggins  Ferry  Co.  119  U.  S. 
615,  022,  623,  30  L.  ed.  519,  522,  7  Sup.  Ct. 
Rep.  398. 

Tlie  "full  faith  and  credit"  to  be  given  to 
the  statute  of  a  foreign  jurisdiction  form- 
ing a  part  of  a  coutract,  and  properly 
proved  as  such,  is  to  apply  such  statute  in 
accordance  with  its  terms  and  its  settled 
construction  in  the  jurisdiction  of  its  en- 
actment. 

Fitzsiwons  v.  Ouanahani  Co.  16  S.  C. 
195;  Thornton  v.  Dean,  19  S.  C.  583,  45  Am. 
Rep.  796;  Pegram  v.  Williams,  4  Rich.  L. 
219;  Belcher  v.  Orphan  House,  2  McCord 
L.  23;  MVnndlish  v.  Criiger,  2  Bay,  377; 
Touro  V.  Cassin,  1  Nott.  &  M'C.  173,  9  Am. 
Dec.  680. 

Full  faith  and  credit  can  only  be  given  to 
the  laws  of  New  York  by  giving  to  them  the 
same  eflfeet,  in  connection  with  tiie  contract 
of  meuilHTship,  that  has  Ix^en  given  them  by 
the  courts  of  New  Y'ork. 

Glenn  v.  (iurth,  147  U.  S.  360,  37  L.  ed. 
203.  13  Sup.  Ct.  Rep.  350;  Canada  Southern 
R.  Co.  V.  Gebhard,  109  U.  S.  527,  537,  27  L. 
ed.  1020,  1024,  3  Sup.  Ct.  Rep.  303;  Chase 
V.  Curtis,  113  U.  S.  452.  458,  28  L.  ed.  1038, 
1040.  5  Sup.  Ct.  Rep.  554;  Whitntan  v. 
ICational  Bank,  170  U.  S.  559,  564,  5(;5,  44 
L.  ed.  587,  591,  20  Sup.  Ct.  Rep.  477;  Car- 
penter V.  Strange,  141  U.  S.  87.  103,  35  L. 
ed.  040,  646,  11  Sup.  Ct.  Rep.  9(i0. 

Whenever  a  court  of  one  .state  is  require<l 
to  ascertain  what  effect  a  pu4)lic  act  of  an- 
other state  has  in  that  state,  tlie  law  of 
such  other  state  must  be  proved  as  a  fact. 

Lloyd  V.  Matthius,  155  U.  S.  222.  227,  39 
L.  ed.  128,  130,  15  Sup.  Ct.  Rep.  70. 

And  when  so  proved,  as  in  the  case  at  bar, 
then,  not  only  the  validity,  but  the  con- 
struction and  efTect,  of  the  law,  nuist  he.  de- 
termined by  the  state  court  in  accordance 
with  the  Constitution  and  judicial  decisions 
of  the  state  by  whose  legislature  it  was  en- 
acted. 

Ibid.;  Chicago  d  A,  R.  Co.  v.  Wiggins 
Ferry  Co.  119  U.  S.  615,  30  L.  ed.  519,  7  Sup. 
Ct.  Rep.  398. 

State  statutes  establishing  rules  of  prop- 
erty can  be  given  full  faith  and  credit  only 
by  giving  them  the  same  construction,  inter- 
pretation, and  efTect  which  they  have  in  the 
state  of  their  enactment. 

Walker  v.  Marks,  17  Wall.  648,  651,  21 
L.  ed.  744,  745;  Randall  v.  Brigham,  7  Wall. 
523,  19  L.  ed.  285;  Allen  v.  Massey,  17 
Wall.  351,  21  L.  ed.  542;  Ohio  v.  Frank,  103 
U.  S.  697,  26  L.  ed.  531  ;  Creen  v.  Seal,  6 
Pet.  291,  299,  8  L.  ed.  402,  405;  Bucher  v. 
Cheshire  R.  Co.  125  U.  S.  582,  31  L.  ed.  798, 
8  Sup.  Ct.  Rep.  974;  Hartford  F.  Ins.  Co.  v. 
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Chicago,  M,  d  8t,  P.  R.  Co.  175  U.  S.  100, 
44  L.  ed.  89,  20  Sup.  Ct.  Rep.  33. 

The  construction  of  a  state  statute  by  the 
courts  of  the  state  of  its  enactment  forms  a 
part  of  the  statute,  and  will  be  fol]o>v^cd,  no 
Federal  question  being  involved,  even 
though  this  court  does  not  agree  with  such 
construction. 

Forsyth  v.  Hammond,  166  U.  S.  518,  41 
L.  ed.  1100,  17  Sup.  Ct.  Rep.  665;  Board  of 
Liquidation  of  City  Debt  v.  Louisiana,  170 
U.  S.  622,  45  L.  ed.  347,  21  Sup.  Ct.  Rep. 
263;  Jaffray  v.  McQcliee,  107  U.  S.  361,  305, 
27  L.  ed.  495,  2  Sup.  Ct.  Rep.  367 ;  Brashear 
V.  West,  7  Pet.  608,  8  L.  ed.  801;  May  v. 
Tenncy,  148  U.  S.  60,  64,  37  L.  ed.  3C8,  370, 
13  Sup.  Ct.  Rep.  491 ;  Louisiana  v.  Pilsbury, 
105  U.  S.  278,  294,  20  L.  ed.  1090.  1095; 
South  Branch  Lumber  Co.  v.  Ott,  142  U.  S. 
622,  628,  35  L.  ed.  113G,  1138,  12  Sup.  Ct. 
Rep.  318. 

Where  the  same  statute  has  been  enacted 
in  different  states,  and  the  courts  of  such 
states  differ  in  their  construction  of  it,  this 
court  will  follow  the  different  constructions 
in  cases  coming  from  the  different  states, 
even  though  the  statute  thus  bcH^umes  a  dif- 
ferent law  in  one  state  from  what  it  is  in 
the  other. 

Union  Nat.  Bank  v.  Bank  of  Kansas  City, 
136  U.  S.  223,  235,  34  L.  ed.  341,  345,  10 
Sup.  Ct.  Rep.  1013. 

So,  this  court  will  change  its  construction 
in  obedience  to  later  decision:^  of  a  state 
court  of  last  resort  changing  the  construc- 
tion of  a  statute  of  such  state,  when  no 
vested  rights  or  contract  obligations  will  be 
affected  thereby. 

Leffingwell  v.  Warren,  2  Black,  599,  17 
L.  ed.  261 ;  Wade  v.  Travis  County,  174  U. 
S.  499,  508,  43  L.  ed.  1060,  1064,  19  Sup.  Ct. 
Rep.  715;  Bauserman  v.  Blunt,  147  U.  S. 
647,  37  L.  ed.  316,  13  Sup.  Ct.  Rep.  406; 
Moores  v.  Citizen^  Nat.  Bank,  104  U.  S. 
625,  26  L.  ed.  870. 

So,  the  construction  as  to  the  powers  of  a 
corporation,  placed  by  the  highest  court  of 
a  state  upon  a  state  statute  chartering  it,  is 
conclusive  in  this  court. 

Smith  v.  Kemochen,  7  How.  198,  12  L.  ed. 
666. 

And  in  like  manner,  the  construction  by 
the  state  courts  of  a  clause  regulating  the 
liability  of  stockholders,  in  a  state  statute 
authorising  the  formation  of  corporations, 
will  be  followed  by  this  court. 

Flash  v.  Conn,  109  U.  S.  371,  27  L.  ed. 
966,  3  Sup.  Ct.  Rep.  263. 

It  is  also  settled  that  the  laws  which  sub- 
sist at  the  time  and  place  of  the  making  of 
a  contract  and  where  it  is  to  be  performed 
enter  into  and  form  a  part  of  it,  as  if  they 
were  expressly  referred  to  or  incorporated 
in  its  terms.  This  principle  embraces  alike 
those  which  affect  its  validity,  construction, 
discharge,  and  enforcement. 

Mr.  Justice  Swayne  in  Von  Hoffman  v. 
Quincy,  4  Wall.  535,  550,  18  L.  ed.  403. 

The  decision  and  judgment  of  the  supreme 
court  of  South  Carolina  denied  to  plaintiff 
In  error  "the  equal  protection  of  the  laws," 


within  the  true  meaning  and  intent  of  tbt 
14th  Amendment. 

Allgrycr  v.  Ijouisiana,  165  U.  S.  578,  41 
L.  ed.  832.  17  Sup.  Ct.  Rep.  427;  Holden  t. 
Hardy,  169  U.  S.  366,  391, 42  L.  ed.  780,  790, 
18  Sup.  Ct.  Rep.  383;  Brannon,  '*The  14th 
Amendment,"  07,  98;  Barbier  v.  Connolly, 
113  U.  S.  27,  28  \j.  ed.  923,  5  Sup.  Ct.  Rep. 
357 ;  Blake  v.  McClung,  172  U.  8.  239,  247,  43 
L.  ed.  432,  435,  19  Sup.  Ct.  Rep.  165,  176  U. 
S.  59,  03,  65,  68,  44  L.  ed.  371,  372,  373,  374, 
20  Sup.  Ct.  Rep.  307;  Sully  v.  American 
Nat.  Bank,  178  U.  S.  289,  303,  44  L.  ed. 
1072,  1078,  20  Sup.  Ct.  Rep.  935;  Belfa9i 
Sav.  Bank  v.  Stowe,  34  C.  C.  A.  229,  63  U. 
S.  App.  14,  92  Fed.  102. 

Williamson,  by  reason  of  his  contract  of 
membership,  acquired  vested  contract  lights 
which  cannot  be  impaired,  and  may  be  en- 
forced by  him  under  the  laws  of  New  York. 

Bedford  v.  Eastern  Bldg.  d  L,  Asso,  181 
U.  S.  227,  240,  45  L.  ed.  834,  844,  21  Sup. 
Ct.  Rep.  597. 

Therefore  the  association  had  correBpond- 
ing  rights  as  agiiinst  him,  and  the  state  of 
South  Carolina  cnnnot,  by  judicial  decision, 
diHcriininate  in  his  favor,  and  at  the  same 
time  deny  validity  to  the  laws  of  New  York 
forming  a  part  of  the  contract  itself.  This 
violates  aliko  the  *'full  faith  and  credit" 
clause  of  the  Foderal  Constitution,  and  the 
"equal  protection  of  the  laws"  clause  of  thi» 
14th  Amendment. 

Sully  V.  American  Nat.  Bank,  178  U.  8. 
289,  30:{.  44  L.  ed.  1072,  1078,  20  Sup.  Ct. 
Rep.  935. 

It  is  for  this  court  to  say,  and  it  is  its 
duty  under  the  (institution  to  detiTniine, 
whether  in  the  doeiHion  in  the  ca^te  at  bar 
the  supreme  court  of  South  (.Carolina  gave 
to  the  laws  of  New  York,  and  the  <'ontract 
made  under  those  laws,  the  some  effort  that 
such  laws  and  contracts  have  had  in  the 
courts  of  New  York. 

Crccn  V.  Van  Buskirk,  5  Wall  307,  311, 
314,  18  L.  ed.  599,  000,  001;  Christmas  y. 
Jfusstll,  5  Wall.  290.  302,  18  L.  ed.  475.  478; 
Mills  V.  Durycc,  7  Crancli,  481.  483,  484.  3 
L.  ed.  411,  413;  Carpenter  v.  Strange,  141 
U.  S.  87,  103,  35  L.  ed.  040,  640,  11  Sup.  Ct. 
Rep.  900;  Dupassenr  v.  Rocherrau,  21  Wall. 
130,  138,  22  L.  ed.  588,  592;  Huntington  v. 
Attrill,  140  U.  S.  057,  060,  30  L.  ed.  1123, 
1127,  13  Sup.  Ct.  Rep.  224;  Chicago  d  .4. 
ir  Co.  V.  Wi(fgins  Fctry  Co.  119  U.  S.  015, 
(522,  024,  30  L.  ed.  51!),  522,  523,  7  Sup.  Ct. 
\ie\).  :i\)H;  Chicago,  U.  I.  d  F,  R.  Co,  v.  Sturm, 
174  U.  S.  710,  43  L.  ed.  1144,  19  Sup.  Ct. 
Rep.  797. 

The  amended  articles  of  incorporation, 
under  which  the  defendant  in  error  became 
a  borrowing  or  advanced  member  in  April, 
1895,  are  binding  u])on  the  defendant  in  er- 
ror in  this  case,  and  limit  and  qualify  tJie 
terms  and  conditions  of  the  stock  certiftcatSb 
upon  which  alone  he  bases  his  right  to  re- 
cover. 

Pepe  V.  City  d  Suburban  Permanent  Bldg, 
Sac.  [1893]  2  Ch.  311,  3  Rep.  472;  iJavies  v. 
Second  Chatham  Permanent  Benefit  Bldg^ 
Soc.  01  L.  T.  N.  S.  080;  Supreme  Lodge,  A\ 
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of  P.  v.  KtiigM,  117  Ind.  489,  3  U  R.  A.  403, 
20  N,  B.  479;  Pain  v.  Sociifc  Ht.  J'-an  Bap- 
tisle,  ITS  Masx.  319,  62  N.  K.  r,02;  Saprciae 
Commander^  K.  of  (1.  R.  v.  Ainawortb,  71 
AU.  445,  4fi  Am.  Rrp.  y.t-i;  Kutilh  v.  Oailo- 
u-ny  (1898]   1  Q.  1!.  71. 

ifr.  H.  E.  Toiuis  iir|;ii<Hl  the  cause  and 
filed  a  brief  for  defendant  in  error: 

It  doei  not  raise  a  Fcclcral  questioD  when 
the  court  of  a  stxU  refiiHca  to  follow  the 
Uw  of  another  stjitc. 

Terry  v.  Davy,  10  U.  C.  A.  141,  107  Fed. 
SI;  UUnn  v.  Oartli,  147  U.  S.  3U7.  37  L.  ed. 
£<U,  13  Sup.  Ct.  Reii.  3'iO. 

All  tliat  a  nation  can  be  justly  rci{Uii'ed  to 
do  it  to  open  its  own  tribunals  to  fun-i^iera 
in  tlie  aiinic  manner  and  to  the  sitme  extentua 
Ihry  are  open  to  it«  own  subjects,  and  to 
give  them  the  same  redress  on  to  ri);bte  and 
MrDii|,ii  as  it  deems  Ht  to  acknowledge  in  its 
OHii    municipal  code  for  natives  and  resi- 

Story,  Confl.  h.  S  HSfl. 
The  law  never  sustains  the  defence  oi 
iiltiit  rim  out  of  ri'gHrd  for  the  cor|)orn- 
tioii.  It  dm-*  HO  only  wlnii  the  iiiust  [H-r- 
suiisivf  <'iin<iiil('riitionH  of  pjililii-  policy  uri- 
iiivolvi-d. 

ItUi-nialiuml  ItUlg.  rf  /..  -lumi.  v,  lirullun, 
'^A  lliil.  App.  1151.  itii  N.  v..  lO-'i:  Hiuilh  v. 
Alia,ui  CoHHi'j,  U  Ind.  Aj.p.  \:>i,  :t3  \.  K. 
■i-i:;-,  Wii'ilil  \.  Huiihis,  III!  Iixl.  ilX.  ^1  X. 
12.  tH>7:  ivhiliiiti  l'r«.»  Vii.  v.  Harhic,  03  N, 
V.   02,  'M  Am.  ilfp.  S114. 

All  iirnitiKi-nH'Ml  for  the  ri'iuiymi-tit  of 
If>iiii^  iitiU  M'ilhilrjiwnt  of  miin tiers,  dilTerent 
fr.>ir<  n«-  trriM-  i.r.-.-rilo'.l  llicrMor  in  thi- 
«tiHulf  "T  I'liMiiiT,  ivhcn  wholly  or  jiartinlly 
•  ■>,..-.iil<'<l.  t-iiiui.it,  Hhetbcr  it  Ih-  alh-a  virt-i 
or   iitil.  Ih-  ri'ni'iiiilml  or  qiii'slioiird  by  I'ltlicr 


Mr.  .TustJce  Brewer  deUvcrnl  the  opinion 
of  the  court: 

The  Federal  qiiciitloii  presented  arises  on 
the  contention  that  the  South  Carolina 
courts  did  not  give  "full  faith  and  credit 
.  .  ,  to  the  public  iict»,  records,  and  Ju- 
dicial proceedings"  of  the  atnte  of  New 
York,  as  required  by  |  1,  art.  4,  of  the  Con- 
stitution ol  the  United  States. 

Courts  of  one  Ktulc  do  not  take  judicial 
notice  of  the  laws  of  another  state,  whether 
written  or  unwritten.  Tliey  must  be  proved 
as  facta.  Talbot  v.  Seaman,  1  CraiKh,  1, 
38,  2  L.  ed.  15,  27;  Livingalun  v.  Maryland 
Ins.  Co.  0  Cranch.  274,  3  L.  ed.  222;  BitHit 
V.  ISinitk,  14  How.  400,  428,  14  L.  ed.  472, 
4S4:  Fieme  v.  Jnttucth,  lOG  U.  S.  540,  Col, 
27  I-  ed.  254,  250,  1  Sup.  Ct.  liep.  418;  Vhi- 
vago  d  A.  ft.  Co.  v.  Wiggins  Fvrnj  Co.  119 
U.  S.  61S.  022,  30  L.  eil.  GIO,  S2-i.  7  Sup. 
Ct.  Bop.  398:  Uovd  v.  MallhaiK.  I.-.S  U.  8. 
222,  3U  L.  ed.  12»,  15  Sup.  Ct.  lEip.  70; 
i:asl,it,  Illdg.  A  L.  ,1s™.  v.  El-nitiU.  IB.)  U. 
IS.  114,  121,  40  1,.  ed.  83(1.  ,s;(:l.  -Ji  Sup.  Ct. 
Rep.  .-.RU:  .V«,s^ir.i  Nur.  H-ul.  v.  . I  ».((.,- 
.\i,i,n,«„  l.u,„l.  V.  ,(  .1.  (■...  IH9  LI.  S.  JJI. 
poll.  7R-Z,  23  Sup.  CI.  Rq..  ,'il7, 

Tbr  luw  of  .\..«  Voik  «a-  Ml  iirov.d  m 
thi-*  (.-iiM>,  itnd  thi'  iiiMli'Mlioi.  U  lluit  it  wua 
(Kit  rixhlly  .■..iiMrii.-l  by  th,-  S,mi\,  C.,,.,- 
linn   coiirtM:    that    tbr    huv    ol    Xiw    York 


which  I' till- J 

rd  )ii(«  ;iiid 

fori>ii<<l  . 

1  p:ll 

t  of  the 

(■onttiitt   sii 

lid   on    un-< 

.lot   -ii 

Hmrts  tlie  > 

«.tii.-  fov-T  .1 

lliii 

t  it  li»d 

drcl^lT 


retro 


I  'I'liouip.  Corp.  i  1010;  A'xi'/Afs  7'i'hi/i- 
/«,«■  .1-  M.  f'ifv  Imlrmiiili,  Co.  v.  Ji,r,,„.„,  44 
O.    l\    A.  n;i.  104  K.-.I.  043. 

Niii'  i-i>n  thcv.  I'Vi-ii  if  d«-lnn-d  rctiiHii-tivc, 
di^liirh  vi'stnl  rit:ht^<. 

1    Tlioinp.  Corp.  Oil  lot!),  87.'i7. 
Kveti  vrliere  the  idiiiilcr  ■rives  tin-  risjht  Ui 
nlti't.  umend,  und  ri-tH'nl  ili>  by-lii»H.  it  i-iiii- 
)>ot    <1<>   this  so  UH   to  i>ii|<iiir   H^Ms   vcstiii 
unilLT  it. 

Ibid.  Citing  Kr,if  v,  </iiirl.sil,,r  Mh<.  Co. 

78   N.  Y.  15!);  Kiii'jhl^  r<H-iiliir^'  .E  U.  f.ifi- 

I,„l,iii,iity   Co.   v.  Jarmiia,  44   C.    C.    A.   93. 

104    Fe<l.  043;   til.  /.uln-'n  Chun-h   v.   Malh- 

'■irs,  4  IX-saUH.*.  Eq.  tiM.  0  Am.  Un:.  01!l ;  I'lil- 

Willu  Lmige  Xo.  S,  I.  O.  O.  f.  v.  Ilubbrll,  2 

ISti-ubh.  i>.  4li3,  49  Am.  Di-c.  004;  Colu.iihiu 

Ublg  i  L.  Astto.  v.  Bvllingrr,   12  RilIi.  Kq. 

lail.  7B  Am.  Ihi:  403 :  4  Am.  &  Kiig.  Kii<-.  of 

Uw   2d   ed.  p.    1019,  noteH;    Suprimt-  Couii- 

til,  A.  L.of  H.  V.  Oct!:,  50  C.  C.  A.  l.>3,  112 

Vol.  110. 

Tli»-  court  of  np|H-ulB  of  Nsw  I'ork.tlioiiHh 
on  difTcrcnl  grounds.  Iiiih  decided  n.i.th  iis 
tlif  nuprenir  court  ol  South  Carulinu. 

18B  n. «. 
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.   Hi'p. 


Dut  it  i»  <'>ml>-Ti<l<>d  that  tiu-  <<uMMii»'Iiol- 
ol  till-  Ki-w  York  HtiitutcH  uH  upplictililc  tu 
lliis  contrio't  wa»  »liuwn  by  the  dcii-'ioiiH  of 
the  courts  of  that  ntutc  and  the  opiuimi  of 
otic  h-arncd  in  itx  lawn;  that  tlierc  wii-t  no 
(vnlradii-toiy  testimony,  and,  tin- re  lore,  it 
ivas  the  duty  of  tht  JS-iuth  Curidinii  .ourbt 
to  (ind  OH  a  fiict  that  such  wa:t  the  ti  ue  i-oii- 
struction. 

The  promine  to  [tay  $lflU  at  tlie  l-rid  of 
i^i^vcnty- eight  niontlis  is  ptiiin  nud  uuiimbig- 
iious.  It  is  a  poxitive  pioniisc  t«  |i:i>  lit  a 
(1?<i-d  time,  Tlie  eirculura  presented  by  the 
I'limiiiiiiy  to  the  plniutilf  as  an  iiiducnnent 
friv  hin  Hulwt-riptiiiii  only  ciiiphiiMi«'  (he  cer- 
tainty of  the  promisi-.  So.  if  the  iiiquiiy 
ivcre  liniitcil  to  tlie  mer«  Ningu.ip'  of  Ihi- 
promise  ami   the  reprus..|itiilioti*  which   led 


1  Hint  the  I 


11  the  < 
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ance  with  the  term?,  conditions,  and  by-lawe  dues    paid    Bud    dividends    declared     aball 

printed  on  the  front  and  back  o(  this  certifl-  equal  the  par  value  of  the  shares  held  liw 

tatc;"  tlmt  one  of  the  uonctitions  exprcsned  any  shsreholder,  Aaid  shares  of  stock  shaU 

on    the    fare    of    the    rprliticate    iai     "The  be  eaitceled,"  and  the  shareholder  "shall  be 

slinreliolder  agrees   to   pay,  or  cause  tu  be  entitled   to   receive     .     .     .     the   par   valtM 

])Hid,  a  montlily  instnlmont  of  75  cents  on  of  the  shares  named     .     .     .     and  no  more." 

cuch  share  named  in  tliis  contract,  the  same  Here  "all  shareholders  Bhall  paj  or  cause  lA 

to  be  paid  on  or  before  the  last  Saturday  be  paid  n  monthly  instalment  of  7S  cents  on 

of  each  month  until  such  share  matures  or  each  share  named  in  their  certificate,  until 

19  withdrawn  i"  that  it  contained  this  fur-  the  same  shaJl  be  fully  paid."      (Art.  14,  1 

tlier  stipulation:     "Payable  in  the  manner  14.)      But  in  ff  21  and  22  of  the  same  arti- 

and   upon   the  conditione  set  forth   in  said  cle  are  these  provisions  for  a  dilfeient  mode 

tcriiiH.   conditions,   and    by-laws    hereto   at-  and  amount  of  payment: 

fiifhcd."   and   that   these   matters  thus   re-        ""Sec.   21.      And   it   ii   hereby   ezpr(w«ly[ll 

fciTcd  to  had  the  effect  of  changing  the  ab-  agreed   between   all    shareholdera    and    thid 

solute    promise    to   a   conditional   one.     All  association,   that   a   payment   of   $100    per 

llie»G  were   received   in  evidence,  and   when  share,  named  in  their  certificate,  that  tiaa 

»o   received  it  became  a  matter  of  judicial  been  in  force  till  maturity,  shall  be  accepted 

construction  to  determine  whether  they  had  as  full  payment  of  all  claims  on  their  cer- 

such  r'lTcct,  and  that  wus  a  question  which,  tificate  or  against  this  association, 
iiotliinj;  else  being  shown,  was  for  the  con-        "Sec.     22.  Paid-up      and      no n- assessable 

sideration  of  the  courts  in  which  the  litiK*.-  stock  may  be  issued  end  sold  at  the  price  of 

lion    was   pending.     In    like   manner,   after  fSO   per   share,    payable   on   date   oi    issue. 

the   decisions  of   the   courts  of   New   York  Any    parties    holding    such    paid-up    stock, 

^^'(■re    received    in    evidence,    their    meaning  wanting  to  withdraw   the  some  before   ma- 

nnd  scope  Iwcamo  matters  for  the  same  con-  turity,  may  do  so  and  receive  6  per  cent  an- 

Hideration.     While  statutes  and  decisions  of  nual  interest  from  the  date  of  issue  of  said 

oilier  htittcfl  arc^  fuctn  to  he  proved,  yet  when  stock." 

"rovi'd  their  rniiHtruction  and  meaning  are        Neither  was  the  promise  ultra  Hires  the 

for   llic  consideriition  and  judgment  of  the  corporation.     We  arc  saved  from  the  necea- 

I  127  liniirl.i  *in  which  tliey  liove  been  proved.    Nor  sity  of  an  extended  discussion  of  these  quea- 

is  tbf  riilf  cliiLii;;pd  by  tlie  testimony  given  tionaby  a  recent  opinion  of  thecourt  of  ap. 

in  the  disposition  of  defendant's  counsel,  for,  peals  of  Kew  York  in  the  case  of  Vaught  T. 

an  he   states,   his  opinion   is   based   on   the  (this  defendant),  Eaitom  Bldg.  d  L.  Asao. 

Miiluteii,  the  urticleM  of  incorporation,  and  decided  December  2,  1902,  172  N.  Y.  608,  OS 

llic  deciiiions  admitted  in  evidence,  together  N.  K.  4Ue.     It  is  true  that  the  decision  was 

with  similar  decisions  of  other  states  under  not  ofTered  in  evidence  on  the  trial  of  this 

like  statutes,  articles  of  incorporation,  and  case  in   the   South  Carolina  court.     It  had 

l)y-liiwit.     Ko  witness  can  conclude  a  court  not  then   been   announced.     And   it   is   also 

hy    his    opinion    of    the    construction    and  true  that  we  do  not  take  judicial  notice  of 

iiii'iintni;  of  statutes  and   decisions   already  the  decisions  of  the  courts  of  one  state  in  a 

in    evidence.     Liing   v.   Rigney,    160   U.   S.  case  coming  to   us  from   the  courts   of  an- 

,-,;!l,  40   I,,  ed.   525.   IC   Sup.   Ct.  Rep.   366.  other.     Ilanley  v.  Domghue,  116  U.  S.  1,  », 

Tlie  dntv  of  the  court  to  construe  and  de-  28  L.  ed.  53,^,  6  Sup.  Ct.  Kep.  242;  Chicago 

.■ide  reinoiiis  the  same.     It  must  be  remem-  d  A.  R.  Co.  v.Wiggins  Ferry  Co.  118  U.  S. 

biTed  that  the  effort  here  made  is  to  change  615-622,  30  L.  ed.  510,  522,  7  Sup.  Ct.  Rep. 

the  obligations  which  the  defendant  oppar-  308;  Lioyd  v.  Mallhctcs,  155  U.  8.  222,  227, 

eiitly  assumed  by  the  issue  to  plaintiff  of  39   L.  ed.   128,   15  Sup.   Ct.  Rep.   70.     But, 

it?,  ecitillcatiTi  of  stock,  and  to  justify  such  nevertheless,  we  may  properly  refer  to  the 

:hnn|re  hy  its  articles  of  incorporation,  the  opinion  as  a  construction  of  the  law,  and  the 

statnlps   of   the   state  of   New   York  under  views  therein  expressed  not  only  commend 

■vhich  it  was  created,  and   the  decisions  of  themselves  to  our  judgment  as  intrinaiealiy 

llic  courts  of  that  state.     There  is  no  eug-  sound,  but  also,  as  the  views  of  the  law  M 

nestion   of  any   peculiar   local   law   in   New  jfew  York  entertained  by  the  justices  of  ito 

^'ork  independent  of  that  created  by  these  highest  court,  have  a  peculiar  and   persiw 

articles  and  statutes  and  shown  by  its  deci-  gj^g  appropriateness.     Referring  to  the  a 


uon  by  the  courts  of  South"  Carolina.     That  ^i,?^'^''pTOmiBe'"i»i 

llic  defendant  so  understood  the  matter   is  ^j^^j  court  said- 
apparent  fro,n  the  instructions  it  asked.  „j     ^j^^^  ^^^j      y,g  defendant',  conten- 

1  he  cone  us.on  reached  by   the  ""rts  of     ;       j    ^y^^  t^^^  provisions  were  autOeient 

:,■;  :  ^rby"Vra  S\Srrti7u^Vrrw  ^  <^|;-^  -  ahaom^te  promise  to  pay  i^ 

York  did  not'.lter  the  apparent  meaning  of  conditional  one,  dependent  upon  the  euM^ 

the    contract    was    eorrlct.     The     absolute  ot  its  enterprise      VVe  find  nothing  in  tbM 

promise   was   not   so   inconsistent   with   the  provisions    which    would   justify   any   sodi 

articles  of  incorporation  or  by-laws  as  to  be  conclusion.     The  provision  in  paragraph  1, 

void.     Tlie   by-laws  at  the  time  of  making  that  the  plaintiflT  should  pay  until  the  Aa» 

thii  contract  contained  no  such  provision  as  is  paid  or  withdrawn,  is  enUrely  consistent 

H|)rieiirs  in  Italcii  v.  People't  Bldg.  Loan  <t  with   the   agreement   for   absolute    payment 

A'li!'     I.'so.    172   Mass.  533.  52   N.   E.   lOOO.  for  the  shares  by  the  defendant  at  the  Urns 

T/iero  the  provision  was  that  "whenever  the  npmed,  as  by  ita  oootnwt  "it  agreed  that  Ih^ll 
7-tfO  IM  v.  M. 
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plaiotifTs  shares  should  mature  at  that 
time." 

Again,  referring  to  the  contention  that 
the  absolute  promise  contained  in  such  cer- 
tificate was  ultra  vires  the  corporation,  it 
observed: 

"We  deem  it  unnecessary  at  this  time  to 
determine  whether  the  defendant  was  au- 
thorized by  that  statute  to  enter  into  such 
contracts,  }or,  if  we  assume  that  the  making 
of  tliem  was  in  excess  of  the  express  power 
conferred  upon  the  corporation  by  that  stat- 
ute, still,  as  the^  contracts  involved  no  moral 
turpitude,  and  did  not  offend  any  express 
statute,  they  were  not  illegal  in  a  sense  that 
would  prevent  the  maintenance  of  an  action 
thereon.  It  is  now  well  settled  that  a  cor- 
poration cannot  avail  itself  of  the  defense 
of  ultra  vires  when  the  contract  has  been, 
in  good  faith,  fully  performed  by  the  other 
|)arty,  and  the  corporation  has  had  the 
benefit  of  the  performance  and  of  the  con- 
tract. As  has  been  said,  corporations,  like 
natural  persons,  have  power  and  capacity  to 
do  wrong.  They  may,  in  their  contracts 
and  dealings,  break  over  the  restraints  im- 
posed upon  them  by  their  charters;  and 
when  they  do  so  their  exemption  from  lia- 
bility cannot  be  claimed  on  the  mere  ground 
that  they  have  no  attributes  or  facilities 
which  rendejT  it  possible  for  them  thus  to 
act.  While  they  have  no  right  to  violate 
their  charters,  yet  tliey  have  capacity  to  do 
ho,  and  arc  bound  by  their  acts  where  a  re- 
pudiation of  them  would  result  in  manifest 
wrong  to  innocent  parties,  and  especially 
where  the  offender  alleges  its  own  wrone  to 
avoid  a  just  responsibility.  It  may  be  that, 
while  a  contract  remains  unexecuted  upon 
both  sides,  a  corporation  is  not  estopped  to 
say  in  its  defense  that  it  had  not  the  power 
to  make  the  contract  sought  to  be  enforced; 
yet,  when  it  becomes  executed  by  the  other 
party,  it  is  estopped  from  asserting  its  own 
wrong,  and  cannot  be  excused  from  payment 
upon  the  plea  that  the  contract  was  beyond 
its  power.  Biasell  v.  Michigan  8.  d  N.  I, 
R.  Cor.  22  N.  Y.  258;  Whitney  Arms  Co.  v. 
Barlow,  03  N.  Y.  62,  20  Am.  Rep.  504;  Ri- 
der Life  Raft  Co.  v.  Roach,  97  N.  Y.  378; 
Holmes,  B,  d  H.  v.  Willardy  125  N.  Y.  76, 
80,  11  L.  R.  A.  170,  25  N.  E.  1083;  Buffalo 
v.  Balcom,  134  N.  V.  532,  32  N.  E.  7 ;  Bath 
jCaslight  Co.  v.  *Claffy,  151  N.  Y.  24,  36  L. 
R.  A.  604.  45  N.  E.  390;  Moss  v.  Cohen,  158 
N.  Y.  240,  249,  63  N.  E.  8 ;  Hannon  v.  Sie- 
gelCoojtrr  Co.  167  N.  Y.  244,  52  L.  R.  A. 
420.  60  N.  E.  597." 

Wc  deem  it  unnecessary  to  add  any  ob- 
servations of  our  own  to  these  satisfactory 
declarations  of  the  law  of  New  York. 

A  single  matter  remains  to  be  noticed. 
It  is  contended  that  the  contract  evidenced 
by  the  certificates  was  changed  by  a  loan 
siilvseouently  obtained  by  the  plain  tiff  from 
the  uefendant  upon  the  security  of  the 
Hhares, — a  loan  obtained  after  the  by-laws 
had  been  amended  to  make,  as  alleged,  more 
clear  the  obligations  aH.siniied  by  the  issue 
of  share  certificates.  That  amendment  is 
found  in  I  3,  art.  8,  wliich  as  amended 
reads: 

"Sec.  3.  Instalment  stock  shall  mature 
189  V.  S. 


and  be  payable  when  the  dues  paid  thereon, 
with  the  profits  apportioned  and  credited 
thereto,  shall  equal  $100  per  share.  Paid- 
up  stock  shall  mature  and  be  payable  when 
the  dues  thereon,  with  the  profits  appor- 
tioned and  credited  thereto  in  excess  of  any 
cash  dividends,  if  any,  that  may  be  paid, 
shall  equal  $100  per  share;  and  unless 
otherwise  provided  all  other  stock  shall  be 
payable  as  provided  by  the  by-laws  or  cer- 
tificates of  snares." 

But  it  is  not  shown  that  there  was  any 
express  agreement  between  the  parties  to 
change  the  terms  of  the  original  contract; 
the  amendment  was  clearly  prospective  in 
its  operation  {Knights  Templars'  d  M.  Life 
Indemnity  Co.  v.  Jarman,  187  U.  S.  197, 
ante,  139,  23  Sup.  Ct.  Rep.  108),  and  wo 
are  unable  to  perceive  that  the  mere  bor- 
rowing or  the  promise  to  return  the  money 
so  borrowed  had  in  themselves  any  efTect 
upon  the  prior  contract. 

We  sec  no  error  in  the  record,  and  the 
judgment  of  the  Supreme  Court  of  South 
Carolina  is  affirmed. 

Mr.  Justice  Harlan  and  Mr.  Justice 
Wl&ite  concurred  in  the  result. 


•SAMUEL  BELL,  Clerk,  Prfilioner,       [131) 

V. 

COMMONWEALTH    TITLE    INSURANCE 
&  TRUST  COMPANY. 

(See  S.  C.  Iteporter's  ed.  131  134.) 

Clerks  —  pu blic   records  —  examination,    by 
title  guaranty  companies. 

A  corporation  engsRed  In  examining  titles  and 
certifying  thereto  may.  so  far  as  necessary 
to  assist  in  the  examination  of  a  title  for 
which   It   Is  employed.   Inspect  and  examine 


Note.—  On  the  rif/ht  to  innprrt  public  rrconln 
— see  notes  to  He  Caswell  (R.  I.)  27  L.  R.  A. 
82 ;  and  Bell  ▼.  Commonwealth  Title  Ina.  &  T. 
Co.  4»  C.  C.  A.  210. 

Right  of  access  to  public  records  for  privats 
abstract  purposes. 

The  extent  to  which  public  records  may  ho 
used  for  the  purposes  of  a  private  abstract  busi- 
ness depends  upon  the  provisions  of  th(*  various 
statutes  conferring  the  right  of  access  to  such 
records. 

Under  statutory  or  charter  provisions  nulhor- 
izlDg  any  person  or  abetrncter  to  Inspect  the 
records,  they  are  «»ntit1ed  to  a  reasonable  iiho 
of  the  same :  and  other  persons,  though  not  ab- 
stracters, aro  entitled  to  the  same  privi1og«*H. 
Stocknan  v.  Brooks.  17  Colo.  248.  29  Tac.  7U5 : 
State  ex  rel.  Cole  v.  Rachac,  37  Minn.  372.  .^.5 
N.  W.  7 ;  People  ex  rcl.  Title  Guarantee  &  T. 
Co.  V.  Reiily.  38  Hun,  129;  Hanson  v.  Kich- 
stuedt,  CO  Wis.  5:W.  .15  N.  W.  30;  Johnson  v. 
Wakulla  County.  2S  Fin.  720,  9  So.  090;  State 
rx  rvl.  C\av\i  v.  Ixmg.  37  W.  Va.  20«,  IC  S.  R. 
578 :  Ri'  CliiimhoP!*,  44  Fed.  780 ;  Burton  v. 
Tulte.  78  MIcli.  303.  7  L.  K.  A.  73.  44  N.  W. 
282  :  Burton  v.  Tuite.  HO  Mich.  218.  7  L.  R.  A. 
824.  4.'i  N.  \V.  88;  Uay  v.  Button.  !»0  Midi.  <H»0. 
r»G  N.  W.  3  ;  Aitcheson  v.  Ilueliner.  90  Mich.  tJ43, 
51  N.  W.  034. 

The  Michigan  cases  above  cited  in  effect  o^^t- 


181 


SiTPREME  COUBT  OK  THE  UNITED  STATES. 


Oct.  Term, 


the  Indices  and  cross  indices  of  the  Judg- 
ment records  prepared  by  the  clerks  of  United 
Statf-d  courts,  which,  by  the  act  of  August  1, 
1888,  §  2  (25  Stat,  at  L.  357,  chap.  729,  U. 
8.  Comp.  Stat.  1001,  p.  701),  "shall  at  all 
times  be  open  to  the  Inspection  and  examina- 
tion of  the  public/'  so  long  as  It  does  not  In- 
terfere with  the  rlcrk  or  his  assistants  in 
the  dischnr^o  of  their  duties,  or  with  the 
efpial  richts  of  other  persons  to  make  snch 
InHpni'tinn  and  examination. 

[No.  191.] 

i^uhwUtrd  March  10,  HW.i.     Decided  April 

e,  Ji)03. 

ON  WHIT  of  Oriioraii  to  the  United 
States  Circuit  Court  of  Appeals  for  the 
Third  Circuit  to  review  a  decree  which  af- 
firmed n  docn»e  of  the  ('ircuit  Court  for  the 
Eastern  District  of  Pennsylvania  giving  a 
title  guaranty  company  accesH  to  the  judg- 
ment indices  and  cross  indice:^  kept  by  a 
clerk  of  the  United  States  Court.     Affirmed. 


See  same  ease  below,  49  C.  C.  A.  208,  110 

Fed.  828. 

Statement  by  Mr.  Justice  Brewer t 

By  §  828,  Rev.  Stat.  (U.  S.  Comp.  SUt 
1001,  p.  635),  clerks  of  the  circuit  and  dis- 
trict courts  are  allowed  certain  fees  for 
searching  records  for  judgments,  decreet, 
etc.,  and  certifying  the  results  of  such 
searches.  In  the  bame  section  is  this  pro- 
vision : 

"All  books  in  the  ofTices  of  the  clerks  of 
the  circuit  and  district  courts,  containing 
the  docket  or  minute  of  the  judgments,  or 
decrees  thereof,  shall,  during  office  houn, 
be  open  to  the  inspection  of  any  person  de- 
siring to  examine  tne  same,  without  any  fees 
or  charge  therefor." 

Section  2  of  the  act  of  August  1,  1888 
(25  Stat,  at  L.  357,  chap.  720,  U.  S.  Comp. 
Stat.  1001,  p.  701),  reads: 

**The  clerks  of  the  several  courta  of  the 
United  States  shall  preftare  and  keep  in 
their  res{)ective  ofliced  complete  and  conven- 
ient indices  and  cross  indices  of  the  judg^ 


riih-  WcI.lMT  V.  Townloy.  4.{  Mich.  .'i.'U.  38  Am. 
Rop.  lll.i,  .'  N.  W.  !)7],  which  rtMHiIrcd  the  al) 
sJrnrttT  tn  l»:i\«'  t\  simtIiiI  IntiTosI  In  the  records 
to  Ik*  w.inluMl.  Iirfoiv*  In-  was  onlltb^l  to  the 
privlIo»;«»  nf  liis|M'('i  ioii  ;  but  thf»s««  rnsoa  were 
iMiiIcr  a  stntiilo  which  •  xpn'ssly  crnntcd  the 
v'liiUt  to  absinirii-rs. 

A  note  or  fco  pivcii  for  InspiM-ilon  ivf  nM-ordx 
lo  which  (ho  pnlilic  is  cniiilrrl  is  without  con- 
sldcr.-itioii  .'iixl  ric.ilnst  piiMIc  policy.  pMrKonR 
V.  Kaiidolpli.  L»l  Mo.  App.  .".ri.'I  :  Linn  v.  .McJ'arty, 
:m  N.  .1.  L.  -js-. 

Tills  last  case  In  vffori  overruled  Kleinniin^  v. 
inidsoii  (•..iiniy.  :;(»  .\.  .T.  I..  'JSti,  which  held 
thai  ovrry  person  had  access  io  the  n*cords, 
only  on  ])aynicnt  t>f  n  fei«  fi>r  the  prlvlh^Ro  of 
search. 

While  nuiler  tlic  fon-roin^r  statutory  pro- 
visi<»n«<  and  dccisi'ms  n  n>a.s4innhlo  uho  of  (ho 
ri'i'ords  is  allowed,  six  liourK  n  day  whon  not 
u.sed  by  the  coniuiissiiuicrs.  nnd  (wo  hours  on 
Kiich  days,  is  a  reasonable  re;4xlHtlon.  lipton 
V.  f'ailiu.  17  t'.»lo.  T*\V,.  17  !..  U.  A.  2S'2.  IW  Tar. 
1 7J. 

.So,  a  resirietitin  in  (hi*  uso  of  the  otiieo  to 
tlire<»  on»pIoy«M's  of  nn  abstract  company  was 
b«  III  to  be  a  reasonable  reuulation.  People  rj? 
rr/.  Crrinan  AiueiUan  Loan  A:  T.  Co.  v.  Rich- 
ards. 91»  N.  Y.  tJl'o.  1   N.  K.  2r.S. 

A  surveyor  h  is  no  rljrht  fo  doslc  room  In  tho 
recorder's  oflico,  to  copy  all  the  field  notes  of  all 
tho  surveys  In  the  <ounty.  IMiolan  v.  State.  70 
Ala.  4I>. 

And  In  Hurton  ▼.  Kpyn(»lds.  102  Mich.  55. 
Co  .\.  W.  L'2,  It  was  hold  that,  while  a  peneral 
use  In  n  matter  of  public  privilege,  the  clalmnnt 
mnsi  lake  his  (urn  with  tho  public:  nnd  it  was 
said  that.  If  ho  refuses  to  pay  for  spoilal  prlvi- 
loRcs  for  whnh  others  pay,  he  will  not  bo  on- 
tltloii  to  such  special  privllogos  by  mandnmus. 

Where  abstracters  have  not  btn^n  expressly 
provided  for  by  the  statutes,  they  have  been  rc- 
fiiMMl  the  privilege  <»f  the  use  of  the  otrice 
when  they  had  no  special  inurest  in  tlie  iiMonl 
at  that  time.  Uean  v.  reople.  7  Colo.  200.  2 
I'ac.  JiOi*  :  linck  v.  Collins.  .".I  Hn.  .T.M.  21  Am. 
Uep.  2:U»:  Ran«lol|di  \.  state.  S2  Ala.  .%27.  <io 
Am.  Rep.  7t»l.  2  S<».  714  :  <'«unia<k  v.  Wtilcult. 
:;7  Kail.  ."»ol.  L".  I'ac  24.".:  Land  Title  Wairaiity 
\  S.  I>.  Co.  v.  Tamier.  '.»!»  iUi.  17o.  27  S.  K.  727  : 
HmiImM-  v.  West  .jersey  Title  \  (iuaraUily  Co.  ."i:{ 
\  ,L  lOq.  1">**.  ••'-  •^''-  ---•  '•^'*^'  Reversinj;  »1»  N. 
./.  t:Q.  474,  '24  Aih  a81. 
7^2 


Hut  they  are  entitled  to  use  tho  ttanie  if  they 
have  a  prcsi'nt  interesj.  lloylan  v.  W'nrron.  30 
Kan.  :{01.  LS  Par.  17t:  liarber  v.  Wont  .lersej 
Title  &  (iuarnnty  Co.  r»:i  \.  J.  Kq.  1.'8.  :i2  All. 

222.    371  :     \\VA.\.    V.    CnMMONWBAl.TlI    TiTI.B    ISI- 

MfiJAXCE  &  Tar.ST  Co. 

Under  Md.  Code.  art.  17.  i  1.  providing;  that 
every  clerk  shall  have  (ho  custody  and  care- 
fully keep  the  books  and  papers  of  his  oince. 
and  );ive  copies  on  payment  of  a  fev,  nn  aliMtract 
company  <*annot  compel  the  dorks  nf  courts  tn 
furnish  copies  or  alistracts  and  to  make  Koari-lii>f( 
without  i»ayment  of  fees,  or  siMirch  tho  riM-ordsi 
of  tlie  ofllce  thri»uKh  its  own  omployoes,  al- 
(hoiitfh  the  charter  i»f  the  company  provides  for 
exaniimitlon  of  title,  licit  v.  Prince  <ieorKe*s 
County  Abstract  Co.  73  Md.  2Mt»,  10  L.  IL  A. 
212.  20  Atl.  0S2. 

And  tlie  same  was  held  to  lie  the  rule  in  re- 
;;ard  to  absiractors  generally  In  Illinois  prior 
to  the  IIIinolH  actR  of  May  :{1  and  .liino  16^ 
1S.S7.     Scrlbn«»r  v.  Cliaae.  27  III.  App.  'M\. 

And  in  L.iUKhiln  v.  llawley.  \\  Cobi,  171.  11 
Tac.  \7\,  it  was  Bald  that  the  n^fntcil  by  Ihe 
county  clerk  of  the  opportunity  to  examine  (he 
tiles.  sou;;ht  by  a  land  purchaser  who  was  af- 
fected by  a  Judgment  lien,  was  a  pornonal  mat- 
ter betw»M«n  liini  n:id  the  clerk. 

Tho  clerk  of  the  New  .lersoy  Riiprome  conrt 
cannot  l)e  compelled  to  permit  a  Kuaranty  tltls 
company  to  examine  patent  or  nhort  form  le- 
dices  to  judKUieuls,  which  are  not  rf>«|ulre<l  hy 
law  to  be  kept,  (hou;;;h  such  Indices  are  kept  up 
at  the  public  cost.     Fidelity  TruKt  Co.  v.  Clerk 

i  of  Supreme  Court,  65  N.  J.  L.  495,  47  Atl.  451. 

I  A  torei;;n  corporation  owning  land  was  re- 
fu.scd  the  prlvile«o  of  mnkine  nbntractfi  of  th« 

1  wlioie  county,  where  the  charter  of  the  company 
was  not  shown.     Diamond  .Match  ('o.  v.  Towers, 

,  51   Ml'h.  145.  16  .V.  W.  314. 

And  in  Newton  v.  Fisher,  98  N.  C.  20.  3  ».  K. 

I  822,  an  opportunity  was  refused  an  attorney  to 
inspect  all  chattel  mortgages  of  a  ceriain  year 

.  to  ascertain  the  financial  condition  of  all  tte 
debtors  of  his  clients.  There  appears  to  haft 
Ixen  no  statute  Involved  in  this  case. 

Ity  tttatute  in   Minnesota   the  privlleife  of  Uh 
spection    and   examination   of   puhllc   n*cords  is 

'  now    denied    when    tlu>    purpose    thereof    la   to 

,  .ertify  aiistracls  of  title.  Stale  vx  rcl.  Cl!»y 
(*oiiiilv    Abslrai't    Co.    V.    McCubrey,    84    Miuu. 

i  439,  87  N.  \V.  1126. 
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ment  records  of  said  courts,  and  such  indices  hold  the  position  of  the  petitioner  in  this 

and  records  shall  at  all  times  be  open  to  the  case. 

inspection  and  examination  of  the  public."  Bean  v.  People,  7  Colo.  200,  2  Pac.  009; 

On  December  28,  189G,  the  Commonwealth  Buck  v.  Collins,  51  Ga.  391,  21  Am.  Rep. 

Title     Insurance    &    Trust   Company   com-  236;  Land  Title  Warranty  d  8.  D,  Co,  v. 

menced  a  suit  in  the  circuit  court  of  the  Tanner,  99  Ga.  470,  27  S.  E.  727;  Phelan  v. 

United   States   for  the   eastern   district  of  State,  76  Ala.  51;  Cormack  v.  Wolcott,  37 

Pennsylvania  against  Samuel  Bell,  clerk  of  Kan.  391,  15  Pac.  245;  Keller  v.  Stone,  96 

that  court.    The  company  is  engaged  in  the  Va.  667,  32  S.  E.  454;  Newton  v.  Fisher,  98 

business  of    inauri ag    titles  to  real    estate,  N.  C.  20,  3  S.  E.  822;  Belt  y.  Prince  George's 

]niakinc*soarehes  for  liens  and  encumbrances  County  Abstract  Co.  73  Md.  289,  10  L.  R.  A. 

upon  tiie  same,  and  issuing  certificates  in  212,   20  Atl.   982;   Barber  v.   West  Jersey 

resi>ect  thereto,  and  sought  a  decree  giving  Title  d  Guaranty  Co.  53  N.  J.  Eq.  158,  32 

to    it  access  to    the  judgment    indices    and  Atl.  222,  371. 

eross  indices  kept  by  the  clerk.     The  case  Mr.    Jolin    O.  Johnaon    submitted    the 

proceeded  to  a  aecree  as  follows:  cause  for  respondent: 

"And  now  this  16th  day  of  January,  1901,  A  person  about  to  take  title  to  real  estate, 

this  case  having  come  on  to  be  heard  upon  and   obliged  to  inform   himself  concerning 

pleadings  and  proofs,  and  having  been  ar-  the  existence  or  nonexistence  of  liens  against 

gued  by  counsel,  it  is  ordered,  decreed,  and  the     same,     can     make     this     examination 

adjudged  that  the  respondent  shall  permit  through  a  person  or  corporation  conducting 

the   properly  authorized    representatives  of  for  him  the  business  of  examining  the  title 

the  complainant  to  inspect  and  examine  the  of  the  property  about  to  be  purchased,  and 

judgment  indices  and  cross  indices  kept  by  the  condition  of  the  encumbrances  against 

the  respondent,  as  clerk  of  the  circuit  court  the  same. 

of  the  United  States  for  the  eastern  district  i^m  ▼.  McCarty,  39  N.  J.  L.  287;  PeopU 

of  Pennsylvania,  in  such  way  and  manner  ^x  rrl.   German    AmrrirAin   Loan  &   T.   Co. 

as  will  enable  the  complainant  to  prosecute  ^  Richards,  99  N.  Y.  620,  1  N.  E.  258;  Day 

ite  business  as  insurer  of  titles,  but  subject  ^   Button,  96  Mich.  600,  56  N.  W.  3;  State 

to  the  following  restrictions:  ^^^   ^^^  ^   j^^^,^       37  ^j^^   372,  35  n. 

"The    inspection    and    examination    must  ^^^,^^  ^,    j,          7g  ^.^^            .  ^^ 

in  each  instance  relate  and  be  confined  to  a  '         ^^  j^    ^    ^^^     ^^^^^^^  y.  Eich^ 

transa^ion   or   transactions    which    at   the  ^  ^,.       33   35  j^   ^  3 

time  being  shall  be  current  or  depending;  "          *                       * 

and  such  inspection  and  examination  shall  j^^  Justice  Brewer  delivered  the  opinion 

be  made  only  at  such  times  and  under  such  ^  ^^^^  court: 

drcumsUnces  as  will  not  interfere  with  the  rj^^  question  presented  is  to  what  extent 

respondent  or  his  assistants  in  the  discharge  ^  company  engaged  in  the  business  of  exam- 

of  their  duties,  or  with  the  exercise  of  the  i^i^  titles  and  certifying  thereto  may  have 

right  of  other  persons  to  have  access  to  said  access  to  and  use  the  indices  and  cross  in- 

indices  and  cross  indices."  ^jices  of  the  •judgment  records  prepared  by[I33j 

This  decree  was  affirmed  on  September  27,  ^jje   clerks   of   United   States   courts.     The 

1901,  by  the  circuit  court  of  appeals.     49  C.  statute  declares  that  they  "shall  at  all  times 

C.  A.  208,  110  Fed.  828.     On  December  2  of  i^  open  to  the  inspection  and  examination 

the  same  year  tlie  case  was  brought  here  on  ^f  the  public."     [25  Stat,  at  L.  358,  chap, 

certiorari.     183  U.  S.  6D9,  46  L.  ed.  396,  22  729,  u.  S.  Comp.  Stat.  1901,  p.  701.]     This 

Sup.  Ct.  Rep.  946,  company  as  one  of  the  public  nas  a  right  to 

this  inspection  and  examination.     It  has  no 

Solicitor  Gvncral  Richards   and    Assist-  monopoly  therein,  and  cannot  interfere  with 

ant  Attorney  Gmcral  Beck  Hubniitted    the  the  clerk  or  his  assistants  in  the  discharge 

cause  for  petitioner.  of  their  duties,  or  with  the  equal  rights  of 

Assistant  Attomeij  General  Beck  filed  a  other  persons  to  such  inspection  and  exam- 

separate  brief  for  petitioner:  ination.     But   this   limitation   is   expressly 

The  complainant  must  found  his  case  up-  provided  for  by  the  second  of  the  two  re- 

on  a  statutory  right,     if  there  can  be  said  strictions    imposed    in    the    decree.     Under 

to  have  l)een  any  rule  of  common  law  upon  this  decree  the  clerk,  as  custodian,  can  make 

the  Kuhj«»ct,  it  was  tliat  the  ri^fht  to  inspect  guch  reasonable  regulations  as  will  secure  to 

public  records  was  confined  to  a  person  hav-  him  and  his  assistants  full  use  of  all  the 

^nft  Home  diretrt   interest   in   the   particular  books  and  records  of  his  office, — which,  of 

""^H^ord  sought  to  be  inspected  or  copied,  and  course,  is  a  primary  matter  to  be  considered, 

^hat  the  right  did  not  extend  to  one  stacking  — and  also  will  guard  against  any  tamper- 

^o  do  HO  from  mere  curiosity  or  for  his  own  ing  with  or  injury  to  those  books  and  ree- 

pY-ivate  gain.  ords,  and  at  the  same  time  give  to  the  plain- 

1  Greenl.  Ev.  473,  475;   TTanaon  v.  Kick-  tiff  and  others  access  to  the  indices.     From 

•tocdt,  69  Wis.  538,  35  N.  W.  31  j  State  ex  the  testimony  it  is  clear  that  there  can  be 

•"oi.  Coli'  V.  Ituchac,  37  Minn.  372,  35  N.  W.  no  difficulty  on  the  score  of  time  or  other- 

^  ;  Cormack  v.  JVo/roN,  'M  Kan.  .JDJ,  l.'i  Pac.  wise  in  affording  to  this  company  and  all 

^4;).  others  interested  every  proper  facility  for 

The  question  here  involved  has  fnH]U<>ntly  inspection  and  examination.     Indeed,   it  is 

^^^en   b<>fore  the  courts,   and,   aithou;rh   the  not  contended  that  there  is  any  trouble  in 

decisions  are  not  uniform,  the  majority  up-  that  direction. 

^89  V.  IL  TCa 
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But  the  contention  is  that  the  office  of 
clerk  is  not  a  salaried  otBce;  thfi.t  he  ia  paid 
b^  feea;  that  th«  fees  tor  searches  and  cer- 
tiflcates  thereof  have  amounted  to  a  veij 
considerable  Bum,  end  in  this  office  have  re- 
Bulted  in  a  aurpluB  above  tbe  maximum  of 
oompensation  allowed  by  law  to  tbe  clerk, 
which  has  pine  into  the  Treasury  of  the 
United  States,  whereas,  if  this  plaintiff  and 
other  like  companies  situated  in  Philadel- 
pliia,  which  are  monopolizing  the  business 
of  examinations  of  title,  should  be  permitted 
to  make  their  own  innpection  and  examina- 
tion of  these  indices,  a  large  part  of  the  fees 
hitherto  received  bj  tbe  clerk  will  be  lost, 
bis  mnximum  of  compensation  will  not  be 
reached,  and  there  will  be  no  surplus  to  In 

Eaid  into  the  Treasury  of  the  United  States. 
t  is  insisted  that  although,  by  the  terms  of 
f  828  (U.  8.  Comp.  Stat.  1901,  p.  63ri),  the 
judgment  records  are  open  to  the  inspection 
of  any  person  without  any  fee  or  charge 
therefor,  Confess,  in  directing  tbe  prepara- 
tion ol  the  indices  and  cross  indices,  and 
that  they  should  be  open  to  the  inspection 
and  examination  of  the  public,  did  not  add 
[134](hereto  "without  nny  'fee  or  charge  there- 
for," and  thus  mnnifcsted  ita  intent  that  they 
should  not  be  so  used  an  to  interfere  with 
the  fees  theretofore  received  by  the  clerk. 
We  cannot  so  interpret  the  statute.  If 
these  indices  were  intended  merely  for  the 
convenience  of  the  clerk  and  to  facilitate 
his  work,  the  making  of  tliero  would  un- 
doubtedly have  been  left  to  his  discretion. 
The  convenience  of  the  public  and  nssistance 
to  those  interested  in  the  judgments  were 
obi'iously  in  the  thought  of  Congress,  for  it 
declared  that  they  should  be  open  to  the 
inspection  and  examination  of  the  public. 

Very  likely,  at  the  time  of  the  passage  of 
the  act,  the  monopolizing  of  the  business  of 
examining  titles  by  one  or  two  corporations 
was  not  contemplated.  The  work  was  scat- 
tered among  the  separate  members  of  the 
bar,  each  one  for  his  own  client  examining 
the  title  to  property  in  which  such  client 
was  interested-  But  if  Congress  provided 
and  intended  to  provide  that  one,  interested 
ID  the  title  to  real  estate  and  desiring  an 
examination  of  judgnient  liens  thereon, 
should,  either  by  himself  or  agent,  have  ac- 
cess to  these  indices,  that  intent  and  that 
provision  are  not  changed  by  the  (act  tliat 
the  businesa  has  passed  from  the  many  to  a 
few.  The  lame  right  of  inspection  exists 
whether  one  is  examining  only  the  title  to 
a  single  piece  of  real  estate  or  the  titles  to 
a  hundred.  The  inspection  is  an  assistance 
to  the  examination  of  titles  and  obviously 
Congress  intended  that  these  indices  should 
be  open  to  the  inspection  ol  those  right- 
fully making  such  examinations. 

Whether  parties  have  a  right  to  make  cop- 
ies in  full  of  these  indices  is  not  a  question 
before  u^,  (or  the  decree  carefully  limits 
the  right  of  iiisjieetion  to  n  transiLclimi  or 
transact tun.4  uL  the  time  current  or  de|H'nd- 
ing.  So  that  all  that  thix  plaiiitilT  U  iil 
Jowed  by  this  decree  is  an  inspection  nnd 
exaraiaatioD  of  these  indices,  so  fat  as  niuy 

rss 


be  necessary  to  assist  in  the  examiiMtioii  of 
a  title  for  which  it  is  then  employed. 

We  see  no  error  in  tlu  deoree,  tutd  it  it 
afpirmei. 


L.  BUCKI   A  SON  LUMBER   COMPANY 

(See  8.  C.  Reporter-i  ed.  18S-14S.) 

Damages — in  «ui(>  on  attachment  bonds — 
oounwl  fees — injur j/  to  credit — lau  tf 
profi  It —  Iria  I — oon  tinuanee. 

1.  Attomers'  '«■  Incurred  In  dlasoI*lex  an  at- 
tachmenl.  which  by  the  local  law  of  tbe  atat* 
in  which  tbe  attachment  .waa  Isaned  can  be 
recovered  In  an  action  Id  ■  caort  of  aaeti  state 
on  the  attachment  bond,  are  do  less  an  ele- 
ment of  damage*  because  the  action  baa  beea 
removed  to  ■  Federal  court. 


darnagpa  recoverable  tn  a  suit  on  tbe  attacta- 
meot  boDda  laaued  In  sucb  actlona. 
3.  Tbe  refusal  to  discharge  a  Jnrr  and  poal- 
pone  the  trial  because  at  the  mlsleadltic  etFect 
ol  rullngB  admitting  leatlmoDj  on  tbe  quc» 
tlon  of  damagea,  afterward  a  excluded  tram 
tbe  conalderatlon  ol  tbe  Jury,  la  not  an  abuse 
of  dlacretloD,  where  do  wltnesMS  had  been 
dIachiirKed,  ncrany  trooha  or  documcDti  Inpoa- 
seiHlon  of  counael  sent  away,  during  the  trial. 
and  there  was  do  oITer  at  the  time  to  pnaent 
further  testlDiou]'. 


[No.  220.] 


ON  WRIT  and  Crois  Writ  of  Cwtiocari 
to  the  United  States  Circuit  Court  of 
Appeals  for  the  Fifth  Circuit  to  review  a 
judgment  modifying,  and  aa  modifled  af- 
firming, a  judgment  of  the  United  Stata 
Circuit  Court  for  the  Southern  District  of 
Florida  in  favor  of  plaintilT  in  an  action  oa 
attachment  bonds.     Alfirmed. 

See  same  case  bek>w,  48  C.  G.  A.  4S0,  109 
Fed.  393. 

Statement  by  Mr.  Justice  Breirari 
On  October  I,  IROT,  the  Atlantic  Lumber 
Company  commenced  two  mictions  ftt  law  in 
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the  circuit  court  of  Duval  county,  Florida, 
against  The  L.  Bucki  &.  Son  Lumber  Com- 
pany. In  each  of  these  actions  a  writ  of 
attachment  was  issued,  the  Fidelity  &,  De- 
posit Company  of  Maryland  being  the  sure- 
ty on  the  attisichment  bonds.  Both  of  the 
attachments  were  dissolved.  Soon  after 
such  dissolution  the  Bucki  Company 
brought  the  present  action  against  the  Fi- 
delity Company  upon  the  attachment  bonds. 
The  action  was  commencnd  in  the  circuit 
court  of  Duval  county,  Florida,  but  subse- 
quently removed  to  the  United  States  cir- 
cuit court  for  the  southern  district  of  Flor- 
ida. On  a  trial  in  that  court  the  Bucki 
Oom[>any  obtaincnl  a  judpniont  which  by  the 
court  of  appeals  of  tho  fifth  circuit  was 
modified,  and,  as  modi  tut],  aninucd.  48  C. 
B]0.  A.  43G,  109  Foil.  ;«):{.  *Subsoqnontly 
thereto,  each  of  the  parcies  obtained  a  writ 
of  certiorari  -  from  tliis  court.  184  U.  8. 
698,  46  L.  ed.  64,  22  Sup.  Ct.  Rep.  946. 


Mr.  B.  H.  lilKsett  argued  the  cause, 
and,  with  Mr.  Winficld  Ligfjett,  6 led  a  brief 
for  Fidelity  &  Deposit  Company: 

Attorneys*  fees  are  not  an  element  of 
actual  damages  in  an  action  of  treKpaAs. 

Lake  Shore  d  M.  8.  R.  Co.  v.  Prentice,  147 
U.  S.  106,  37  L.  ed.  101,  13  Sup.  C:t.  Rep. 
2«l :  Datf  v.  lVoof/iror//i.  13  How.  370,  14  L. 
e^.  181  :  Flanders  v.  Tireed,  1.5  Wall.  453,  21 
1-..  oii.  204. 

Nor  in  a  suit  on  a  bond. 
Oclrichs  v.  ^';w/h,  15  Wall.  211,  suh  nom. 
nrlrichs  v.  William ft^  21    L.  ed.  43;   TuUock 
^.  3iulvane,  184  V.  S.  524,  40  L.  ed.  070,  22 
Bup.  Ct.  Kep.  372. 

There  are  two  Federal  dt*eisionH  which  re- 
Imte  directly  to  the  rij»l»t  to  recover  attor- 
neys' fees  upon  an  atiaclinient  bond,  and  in 
^K>th  of  these  the  riglit  to  recover  such  dam- 
mgon  was  denied. 

Bing  Oee  v.  Ah  Jim,  7  Snwy.  117.  7  F(h1. 
912;  Jacohu9  v.  Afnnongnhrln  \at.  Bank,  35 
^ed.  395. 

The  Federal  courts  have  oonsistentiv  re- 
^used  to  allow  counHel  fees,  not  merely  in 
S^stions  at  law,  but  also  in  a<innralty  and 
^Mitent  cases. 

Arcamhel  v.  TViscmon,  3  Dall.  306,  1  L. 
€?d.  613;  The  Baltimore,  8  Wall.  377,  19  L. 
^d.  463;  The  Mnrqaret  v.  The  Connrstoga^ 
2  Wall.  Jr.  116,  Fed.  Cas.  No.  9.070. 

Tlie  word  "costs"  refers  only  to  the  costs 
M'hieh  the  defendant  may  have  taxed  in  his 
favor  in  the  attachment  proceedings. 

Anderson.  Law  Diet.  267;  Apperson  v. 
Mutual  Ben.  L.  Ins.  Co.  38  N.  J.  L.  388. 

The  fees  which  parties  have  to  pay  coun- 
sel for  asserting  their  rights  have  never 
been  considered  as  costs  chargeable  to  the 
party  cost. 

Melancon  v.  Rohichaud,  10  La.  357;  Con- 
stant V.  Matteson,  22  111.  r)4(»;  I'Umcr  v. 
Kimer,  47  111.  373:  Mrhounld  v.  Page, 
Wright  (Ohio)  121:  Frost  v.  Jordan,  37 
Minn.  546,  36  N.  W.  713. 

Assinning  the  word  "damages"  to  be 
broad  enough  to  include  the  expeiis<»s  of  de- 
fending the  suit,  yet  must  the  meaning  of 
that  word  be  controlled  ami  restrained  by 
180  U.  8.       U.  S.,  Book  47.  47 


the  word  "costs."  which  has  special  relation 
to  this  subject. 

Reiche  v.  Smythe,  13  Wall.  162,  20  L.  ed. 
566;  Sutherland  Stat.  Constr.  §  219. 

At  the  time  this  Florida  statute  was 
passed,  attorneys'  fees  were  not  treated  as 
an  element  of  damages  for  any  breach  of 
contract  or  for  the  commission  of  any  tort. 

Skinner  v.  Pinney,  19  Fla.  48,  45  Am. 
Rep.  1;  Ijc/fifigwell  v.  IJlliott,  10  Pick.  204. 

There  is  even  less  reason  for  allowing  at- 
torneys* fees  for  the  recovery  of  property 
taken  under  process  of  law  than  there  is 
for  the  recovery  of  property  t^iken  by  a 
naked  trespasser. 

Patton  v.  Garrett,  37  Ark.  613. 

Where  the  judge  who  writes  the  o] union 
of  the  court  expressc^s  a  view  u^ion  any  point 
f»r  principle  which  he  is  not  required  to  de- 
cide, his  opinion  as  to  such  point  is  an 
obiter  dictum,  and  is  binding  upon  no  one. 

Hart  V.  Slribling,  25  Fla.  435,  6  So.  455. 

State  decisions  which  treat  the  question 
of  the  measure  of  damages  not  as  one  of 
local  law  or  of  statutory  construction,  art 
not  binding  on  the  Federal  courtH. 

Venice  v.  Mnrdock,  92  U.  S.  501,  23  L.  ed. 
583:  Pana  v.  Bonier,  107  IJ.  S.  529.  27  L. 
e<l.  424,  2  Sup.  Ct.  Rep.  704;  Lake  Shore  d 
V.  8.  R.  Vo.  V.  Prentiee,  147  U.  S.  106,  37 
L.  ed.  101.  13  Sup.  Ct.  Hep.  201. 

In  construing  statutes  the  Federal 
courts  are  not  re<inin»d  to  aidopt  a  construc- 
tion based  on  the  implications  of  a  judicial 
opinion. 

Caesar  v.  Capelt,  83  Fed.  403. 

This  is  not  a  question  of  local  law. 

Sirift  V.  Tyson,  16  Pet.  18,  19,  10  L.  ed. 
871,  872. 

This  court  does  not  follow  the  static 
courts  in  their  construction  of  a  will  or  any 
other  instrument,  as  they  do  in  the  con- 
struction of  statutes. 

Lane  v.  Vick,  3  How.  476,  11  L.  ed.  687,  ap- 
proved in  Barber  v.  Pittaburghy  Ft.  W.  A  0, 
R.  Co.  166  U.  S.  100,  41  L.  ed.  925,  17  Sup. 
Ct.  Rep.  488. 

The  fact  that  the  contract  or  bond  was 
given  in  pursuance  of  statute  can  make  no 
difference. 

Blackburn  v.  Portland  Gold  Min.  Co.  175 
U.  S.  671,  44  L.  ed.  276,  20  Sup.  Ct.  Rep. 
222 :  Florida  C.  d  P.  R.  Co.  v.  BeU,  176  U. 
S.  321,  44  L.  ed.  486.  20  Sup.  Ct.  Rep.  399; 
DeLamar^s  Nevada  Gold  Min.  Co,  v.  NeS' 
bitt,  177  U.  S.  523,  44  L.  ed.  872,  20  Sup.  C;t. 
Rep.  715;  Provident  Sav,  Life  Asaur.  Soc. 
V.  Ford,  114  U.  S.  636,  29  L.  ed.  261,  5  Sup. 
Ct.  Rep.  1104. 

Assuming  the  question  to  be  one  of  local 
law,  yet  it  is  the  duty  of  the  court  to  exer- 
cise an  independent  judgment,  because  of 
the  fact  that  the  Florida  court  had  not, 
prior  to  the  execution  of  these  bonds,  passed 
upon  the  right  to  recover  attorneys'  fees  as 
damages  on  an  attachment  bond. 

Burtfcss  V.  Fielxgman,  107  U.  S.  33.  34.  27 
L.  etl.*  305,  2  Sup.  Ct.  Rep.  10:  Pleasant 
Tv)p.  V.  .Etna  L.  Ins.  Co.  138  U.  S.  67,  72, 
34  L.  ed.  H(i4.  800,  11  Sup.  Ct.  Rep.  215, 
f  treat  Southrrn  Fiwprtyof  Hotel  Co,  v. 
Jones,  64  C.  C.  A.  165,  116  Fed.  798. 

74* 


SuPRBias  Ck)URT  OF  THE  Uiom)  States. 


Oct.  Tkiif , 


The  removal  of  the  attachment  suits  to 
the  Federal  court  broup^ht  the  subject  with- 
in the  purview  of  the  Federal  statute;  and 
only  such  fees  as  are  thereby  allowed  may 
be  recovered. 

Flanders  v.  Tweed,  16  Wall.  452,  21  L.  ed. 
204;  United  Biaiee  v.  Treadwell,  15  Fed. 
532. 

According  to  those  authorities  which  rec- 
ognize the  right  to  recover  counsel  fees  on 
attachment  bonds,  all  the  services  rendered 
in  defense  of  the  attachment  proceedings 
must  have  been  capable  of  separation  from 
those  which  would  have  been  incurred  in 
the  defense  of  an  action  in  any  event. 

1  Sedgw.  Damages,  §  237. 

Lose  M  credit  or  custom  generally  involves 
the  intervention  of  the  will  of  strangers,  and 
it  is  therefore  generally  remote.  Thus,  in  a 
case  of  wrongful  attachment,  no  compensa- 
tion is  allowed  fdr  loss  of  credit. 

1  Sedgw.  Damages,  §  127. 

Tlie  impairment  of  plaintiff's  credit,  the 
inability  to  sell  lands  levied  on,  or  to  con- 
tract a  loan  upon  the  security  of  such  land, 
was  not  a  proximate,  but  a  remote,  conse- 
quence of  the  attachment. 

Elder  v.  Kvtner,  97  Cal.  490,  32  Pac.  563. 

Injuries  to  credit,  reputation,  or  business 
are  too  remote  and  speculative. 

Union  Nat,  Bank  v.  Croee,  100  Wis.  174, 
76  N.  W.  992. 

Depreciation  to  real  property  upon  which 
an  attachment  has  been  levied,  which  occurs 
while  the  levy  remains  in  force,  if  there  be 
no  change  of  possession,  is  not  the  imme- 
diate result  of  the  attachment,  and  recovery 
therefor  cannot  be  had  of  the  attaching 
creditor. 

TisdaU  v.  Major,  106  Iowa,  1,  75  N.  W. 
663;  Marw  Bros,  v.  Leinkauff,  93  Ala.  453, 
9  So.  818;  Shinn,  Attachm.  094;  Gerard  v. 
Moore  (Tex.  Civ.  App.)  24  S.  W.  052. 

Damages  to  credit  and  buMiness,  and  los-t 
of  profiU,  camiot  be  recovered  in  a  suit  on 
an  attachment  bond. 

Bates  V.  Clark,  96  U.  S.  204,  24  L.  ed. 
471;  Ooulson  v.  Panhandle  Nat.  Bank,  4 
C.  C.  A.  616,  13  U.  S.  App.  39,  54  Fed.  859 ; 
Watson  V.  Sutherland,  5  Wall.  74,  18  L.  »mI. 
580;  North  v.  Peters,  138  U.  S.  271,  34 
L.  ed.  936,  11  Sup.  Ct.  Rep.  340;  Vance  v. 
W.  A,  Vandercook  Co.  170  U.  S.  480,  42 
L.  ed.  1116,  18  Sup.  Ct.  Rep.  045;  Howard 
V.  Stilhrell  dS  B,  Mfg,  Co.  139  U.  S.  203.  35 
L.  ed.  149,  11  Sup.  Ct.  Rep.  500;  1  Sedgw. 
]>amages,  8th  ed.  {  127 ;  1  Sutherland,  Dam- 
ages, 2d  ed.  §  55;  2  Sutherland,  Damages, 
2d  ed.  §  515;  Drake,  Attachm.  §§  175,  179b; 
1  Shinn,  Attachm.  342;  Wade,  Attachm. 
§§  300,  301;  2  Sedgw.  Pamages,  8th  ed. 
§§  682,  436;  Thompson  v.  Webber,  4  Dnk. 
240,  29  N.  W.  671;  Watson  v.  Sutherland, 
6  Wall.  74,  18  L.  ed.  580;  Hurd  v.  Bam- 
hart,  63  Cal.  97 ;  Traicick  v.  Martin  Broirn 
Co.  79  Tex.  400.  14  S.  W.  504;  Kirbs  v. 
Provine,  78  Tex.  353,  14  S.  W.  849;  Sabine 
d  K.  T.  H.  Co.  V.  Joavhimi,  58  Tex.  4iT7; 
Wallace  v.  Finberg,  40  Tex.  35;  Seattle 
Crockery  Co.  v.  Haley,  «  Wash.  302,  33  Vnc. 
650;  Crymble  v.  Mulraney,  21  Colo.  203, 
40  Pac.  499;  Casper  v.  Klippen,  61  Minn. 
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353,  63  N.  W.  737 ;  .4  ndcrson  v.  Sloane,  72 
Wis.  666,  40  N.  W.  214;  Braunsdorf  v.  Fell- 
ner,  76  Wis.  1,  45  N.  W.  97 ;  Obcme  v.  Gay- 
lord,  13  111.  App.  30;  Pettit  v.  Mercer,  8 
B.  Mon.  51;  Reidhar  v.  Bergcr,  8  B.  Mon. 
160;  Holliday  Bros.  v.  Cohen,  34  Ark.  707; 
Campbell  v.  Chamberlain,  10  Iowa,  337; 
Lowenstein  v.  Monroe,  55  Iowa,  82,  7  N.  W. 
406;  Weeks  v.  Prescott,  53  Vt.  57;  John 
Hutchinson  Mfg.  Co.  v.  Pinch,  91  Mich.  150, 
61  N.  W.  930;  Lcvinski  v.  Middlesex  Bkg. 
Co.  34  C.  C.  A.  452,  92  Fed.  455;  Withcrbeo 
V.  Meyer,  165  N.  Y.  446,  50  N.  E.  68;  Cen- 
tral Trust  Co.  V.  Clarke,  34  C.  C.  A.  354,  92 
Fed.  298. 

An  exceptional  rule  exists  in  Alabama  and 
Tennessee,  by  force  of  statutes,  in  those 
cases  where  an  attachment  is  maliciously 
sued  out. 

Sedgw.  Damages,  §  683;  Jerman  v.  Stew- 
art, 12  Fed.  268. 

Profits  that  are  speculative  or  conjectural 
are  not  generally  regarded  as  elements  in 
fixing  damages,  not  because  there  is  any- 
thing in  their  nature,  per  se,  which  demands 
their  rejection,  but  because  they  cannot  be 
estimated  with  reasonable  certainty. 

Hodges  v.  Fries,  34  Fla.  64,  15  So.  682; 
Chipley  v.  Atkinson,  23  Fla.  206,  1  So.  934. 

Mr.  H.  Bispee  argued  the  cause,  and, 
with  Mr.  George  C.  Bedell,  filed  a  brief  for 
L.  Bucki  &  Son  Lumber  Co.: 

Contributing    causes    do    not    defeat   th 
right  to  recover  full  damages  for  the  cau 
complained  of. 

Davis   V.    Garrett,   6   Bing.    710;    Bishn^ 
Noncontrnct  l^w,   §   39;   Grimes  v.  Bower 
man,  92  Midi.  258,  .-)2  X.  W.  751 ;   Ring 
Cohoes,   77    N.    Y.    83.   .33    Am.    Rep.    574       =^ 
Hackett   v.   Smelsley,  77   111.   110;   Prek 
Neil,  3  Mclx»an,  22,  Fed.  Cns.  No.   10,80-2 


Lake  v.  Miliiken,  62  Me.  240.  10  Am.  Re 
450;  8  Am.  &,  Kng.  Knc.  Law,  2d  ed.  pp.  5 
581 ;  Myers  v.  Malcolm,  6  Hill,  292,  41  A 
Dec.   744;    Chaeey  v.   Fargo,   5   N.   D.    17 
04  N.  W.  932;  Barrett  v.  Third  Ave.  B.  C 
45  N.  Y.  028;  Webster  v.  Hudson  River 
Co.  38  N.  Y.  200;   Burroxrs  v.  March 
«f  Coke  Co.  L.   R.  5  Exch.   07;    Pastcne 
Adams,  49  Cal.  87;  Beauchamp  t.  Sagin 
Min.   Co.   50   ^licli.    103,   45   Am.   Rep. 
15  N.  W.  65. 

It  was  for  the  jury  to  decide  whether      ^Clie 
other  so-called  causes  so  infected  plaint ^ft.  fl^s 
business   with   disease  that   it   would  W  .^^ve 
censed  to  do  business  if  the  other  injur^^* — 
the  attachments. — had  not  happened. 

Louisville  <t  N.  R.  Co.  v.  Jones,  83  ^-Al*. 
376,  3  So.  902 ;  Jacksonville,  T.  d  K.  W^  -  it 
Co.  V.  Peninsular  Ijand,  Transp.  d  Mfg^  ^o, 
27  Fla.  110,  17  L.  R.  A.  33,  9  So.  053. 

And  the  rule  of  damage^  is  a  questioYS    of 
Uycn\   law. 

8  Am.  A,  Kng.  Kno.  T^w,  2d  ed.  p.  5^1; 
Milwaukee  d  St.  /'.  /?.  Co.  v.  Krlloqtf.  ^< 
U.  S.  470,  24  L.  ed.  iTm. 

Reasoiiabli*  tri-taiiily  does  not  mean  al>**o- 
lute    certainly,    but  misonaltle    prcilmbi/' ^ J^* 

Sedgw.  DaiuiagCH,  §  249. 

The  fact  and  amount  of  future  loss  i«  * 
question  for  the  jury,  which  has  discretion 
in  establishing  it. 
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Scdf<\v.  Daninjj:ps,  §$  249,  5G0,  561;  AWi- 
«on  V.  ChnudhT,  11  Midi.  642;  M'Ncill  v. 
/Jcirf,  9  Ding.  (iS :  /<f/^Zci/  v.  /S^wit/^i,  10  N.  Y. 
489.  01  Am.  Doc.  75«;  /)ri.(/.9S  v.  Dwight, 
17  Wend.  71,  31  Am.  Dec.  28.3;  Dushanc  v. 
Benedict,  120  U.  S.  047,  30  L.  ed.  814,  7 
Sup.  Ct.  Rep.  (590;  (/iwid  Trunk  R.  Co.  v. 
/t7C«,  144  U.  S.  408,  30  L.  ed.  485,  12  Sup. 
Ct.  Rep.  079;  Bnltiinorr  d  O.  R.  Co.  v. 
Orif/ifh,  l-">f^  U.  S.  003.  40  L.  ed.  274,  10 
Sup.  Ct.  Roj).  105;  Warner  v.  Baltimore  d 
O.  /^  Co.  IGS  U.  S.  339,  42  L.  ed.  491,  18 
Sup.  Ct.  Hop.  08. 

Thouglj  there  may  be  difHculty  in  arriv- 
ing at  the  damnges,  tlierc  is  no  n-ason  for 
not  submitting  the  subject  to  tho  jury. 

Simpson  v.  Jjomlon  d  N.  W.  R.  Co.  L.  R. 
1  Q.  B.  Div.  274;  Wakeman  v.  Whrcler  d 
Wilson  Mfff.  Co.  101  N.  Y.  205,  54  Am.  Rep. 
070.  4  N.  E.  2G4;  1  Sutherland.  Damages, 
ll.S:  fhtitiis  V.  Mar/ichiy  10  Allen,  138; 
WriLs  V.  A«/io;i<//  Life  Anso.  63  L.  R.  A.  33, 
39  C.  (\  A.  470,  99  Fed.  222. 

TJir  anifumt  of  «lamagos  from  interruption 
of  plaiutilW  business  caused  by  the  attach- 
iTM^ntH  must  1)0  submitted  to  the  jury. 

1    Sodgw.  l>5nn;ii:c«,  Stli  od.   §§   127,  182; 

£iaffletf  V.  Smifh,  10  N.  Y.  489,  01  Am.  Doc. 

Ti>«»;    Anvil  Mill.  Co.  v.  JJumhlCy  153  U.  S. 

f540,  38  L.  od.   814.   14  Sup.  Ct.  Rep.   876; 

]     Snthorlnnd,     D;niiJigos,     §§    54,    59,    70; 

JtffiokH  V.  Coqnartl.  5  MoCrar}',  588,  18  Fed. 

Cilii:  Jrrman  v.  Stcinirt,  12  Fed.  266;  Flon- 

mtrlmrn  V.  Sincarly  2  Wo<ids,  599,  Fed.  Cas. 

>:<».    13.176;  Bnuer  v.  Jacobs,  22  Fed.  220; 

l////.r  liios.  V.  Lriiil'ouff,  93  Ala.  453,  9  So. 

«1H;  Tiflirdl  v.  /b'M/c,  70  Ala.  38;  Alexander 

■\-.  Jarohif.  23  Ohio  Si.  358;  Grimes  v.  £Jotc- 

mrmnn,   92   Mich.   200.   52   N.    W.    751;   Du- 

^/ifnir   V.   Biurdivt,    120   U.    S.   630-648,   30 

X.    od.   810-814,  7   Sup.  Ct.  Rep.   696;   Pol- 

inrh  V.  (iantt,  60  Ala.  373,  44  Am.  Rep.  519; 

<:hoflr  V.  MackinsiCy  43  La.  Ann.   1062,   10 

ISO.  .172. 

It  \v;is  not  tho  duty  of  plaintiff,  imposed 
by  law,  to  have  had  casli  in  bank,  securities, 
<or  oth«T  property  not  Icviod  on,  to  enable 
it  tn  contiiuio  in  busino>>. 

fllinois  C.  R.  Co.  v.  Cohh,  64  111.  128; 
Ih'irif  V.  Flitiiri.  118  Mass.  131;  Watson  t. 
8i*1hnland,  6  Wnll.  74,  18  L.  ed.  580; 
Vorth  V.  Veins,  138  U.  S.  271,  34  L.  ed. 
f)3tl.  11  Sup.  Ct.  H«'p.  346. 

All  parties  concoriiod  in  wrongfully  issu- 
ing a  statutory  attachment  are  in  the  posi- 
tion of  and  liable  as  trcspas^sors  as  soon  as 
Iho  attacinu«*nt  is  dissolved.  They  are  lia- 
ble in  daniagos  sustained  by  such  trespass, 
though  thoy  actcfl  in  good  faith  and  in  the 
belief  that  thry  wore  onfith'd  to  the  writ. 

Ihiiidlrij  V.  Vhadick.  109  Ala.  575,  19  So. 
845;  Bryan  v.  Cnin/don,  29  C.  C.  A.  670, 
57  U.  S.  Ap)).  505.  86  Fod.  223;  Kerr  v. 
Mount,  28  X.  V.  600;  yorlhrup  v.  McQill, 
27   Mich.  2:5  4;    1   Sodgw.  §  .'.9. 

Tho  suprcnu'  rourt  of  l-Morida  has  held 
that  th(>  rojiditiou  of  thr  alta«  luncnt  bond 
inrludcs  olcuicuts  of  daniagos  for  which  a 
nak«'d  tn*!Npas>cr  is  uol  lial)l(>  in  a  common- 
law  action  of  trespass. 

Wiitiih  v.  O'A'ca/,  22  Fla.  592;  Gonzales 
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V.  Dc  Funiak  Havana  Tobacco  Co.  41  Fla. 
477. 

When  no  Federal  element  is  involved,  the 
elements  of  damages  recoverable  on  an  in- 
jimction  and  attadiment  bond  are  questions 
of  local  law. 

Tullock  V.  Mulvane,  184  U.  S.  497,  46 
L.  ed.  657,  22  Sup.  Ct.  Rep.  372;  Missouri, 
K.  d  T.  R.  Co.  V.  EUiott,  184  U.  S.  530,  46 
L.  ed.  673,  22  Sup.  CJt.  Rep.  446. 

The  condition  of  the  bond,  being  fixed  by 
the  remedial  statute,  should  be  liberally 
construed.  At  least,  it  should  be  given  its 
natural  construction,  and  the  well-under^ 
stood  meaning  of  the  words  employed  should 
be  applied  to  effectuate  the  legitimate  in- 
tent. 

Mitchell  v.  Duncan,  7  Fla.  13;  Hardee  ▼. 
Lanuford,  6  Fla.  23;  Beiton  v.  Willis,  1 
Fla.  226;  Southern  Bell  Teleph.  d  Teleg, 
Co.  V.  D'Alcmbertc,  39  Fla.  25,  21  So.  670; 
1  Shinn,  Attachm.  §S  153,  173,  294;  Frankel 
V.  Stern,  44  Cal.  168. 

Compensatory  and  actual  damages  arc 
identical,  and  they  should  be  commensurato 
with  the  injury  suffered. 

Uirdsall  v.  Coolidge,  93  U.  S.  64,  23  L. 
ed.  802;  Wicker  v.  Hoppock,  6  Wall.  99, 
18  L.  ed.  753;  Dow  v.  Humbert,  91  U.  S. 
298,  23  L.  ed.  370. 

The  obligors  are  liable  in  consequeiniial 
damages  to  the  extent  of  all  actual  and  com- 
pensatory damages  that  can  be  traced  to  the 
writs. 

1  Sedgw.  Damages,  S§  110-112,  126;  Etm 
V.  Luyslcr,  60  N.  Y.  252. 

Where  the  plaintiff  has  been  deprived  of 
machinery  or  other  means  of  carrying  on 
his  business,  he  may  recover  for  loss  of 
business,  if  such  loss  naturally  followed. 

1  S<'(lgw.  Damages,  §  133;  Waters  v. 
Toiccrs,  8  Exch.  401 ;  A'cu?  York  d  C.  Min. 
Syndicate  d  Go.  v.  Frascr,  130  U.  S.  611,  32 
L.  ed.  1031.  9  Sup.  Ct.  Rep.  666;  Jolly  v. 
Single,  16  Wis.  280;  Savannah,  F.  d  W.  R, 
Co.v.  Pritehard,  77  Oa.  412.  1  S.  E.  261; 
Van  Winkle  v.  Wilkins,  81  Ga.  93,  7  8.  K. 
644;  Sitton  v.  Macdonald,  25  S.  C.  68,  60 
Am.  Uep.  484;  .Ycir  Haven  S.  B.  Co,  v.  The 
Mayor,  36  Fed.  716;  1  Shinn,  Attachm. 
§  1*84. 

Loss  of  profits  by  interruption  of  business 
and  like  damages  caused  by  the  writs,  were 
proper  elements  of  damages. 

Pollock  V.  Gantt,  69  Ala.  373,  44  Am.  Rep. 
519;  1  Shinn,  Attachm.  §§  188,  190,  pp.  327, 
342;  Carpenter  v.  Stevenson,  6  Bush,  2.59; 
Knapp  d  S.  Co.  v.  Barnard,  78  Iowa,  347, 
43  N.  W.  197;  Marqueze  v.  Sontheimcr,  .59 
Miss.  430;  Bifnic  v.  Gardner,  33  La.  Ann. 
6:  Flournoxf  v.  Lyon,  70  Ala.  308;  Obcrne 
V.  Gaiflord.  13  111.  .\pp.  30;  Mayer  v.  Duke, 
72  Tox.  445,  10  S.  W.  565;  1  Sedgwick  Dam- 
ages. H  127.  134,  182;  New  York  d  C.  Min. 
Sifudicatv  d  Co.  v.  Frascr,  130  U.  S.  611, 
32  L.  ed.  1031,  9  Sup.  Ct.  Rep.  665;  Du- 
shaiiv  V.  lit  in  dirt.  120  U.  S.  631,  30  L.  ed. 
SIO,  7  Sup.  Ct.  Rep.  096;  McAfee  v.  Crof- 
ford.  13  How.  447-455,  14  L.  ed.  217-221; 
Allifton  V.  Chandler,  11  Mich.  542;  Bagley 
v.  Smith,  10  N.  Y.  489,  61  Am.  Dec.  756; 
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Annil  Min.  Co.  v.  Humble,  153  U.  S.  540, 
38  L.  ed.  814,  14  Sup.  Ct.  Rep.  876;  How- 
ard V.  Stilltcell  d  B,  Mfg.  Co.  139  U.  S.  199- 
206,  35  L.  ed.  147-151,  11  Sup.  Ct.  Rep. 
500;  Cincinnati  Siemens-Lungren  Gas  Il- 
luminating Co.  V.  Western  Siemens-Lungren 
Co.  152  U.  S.  200,  38  L.  ed.  411,  14  Sup.  Ct. 
Rep.  523;  Hundley  ▼.  Chadick,  109  Ala. 
575,  19  So.  845;  Birmingham  Dry  Goods  Co. 
V.  Finley,  122  Ala.  534,  26  So.  138;  Pollock 
y.  Ganit,  69  Ala.  373,  44  Am.  Rep.  519; 
Floumoy  v.  Ltyon,  70  Ala.  308 ;  Doll  v.  Coop- 
er, 9  Lea,  676;  Grimes  y.Bowerman,92  Mich. 
258,  52  N.  W.  761;  Sonneborn  v.  Stewart, 
2  Woods,  003,  Fed.  Cas.  No.  13,176,  Re- 
versed in  98  U.  S.  187,  25  L.  ed.  116,  but 
not  on  this  ground;  Meyer  v.  Fagan,  34 
Neb.  184,  51  N.  W.  753;  Kyd  v.  Cook,  56 
Neb.  71,  76  N.  W.  524;  Hangen  v.  Hache- 
meister,  114  N.  Y.  566,  5  L.  R.  A.  137,  21 
N.  £.  1046;  Marx  Bros.  v.  Leinkauff,  93 
Ala.  453,  9  So.  818;  Brewer  v.  Jacobs,  22 
Fed.  220;  Kennedy  v.  Meacham,  18  Fed. 
312;  Comer  v.  Mackintosh,  48  Md.  389;  2 
Greenl.  Ev.  §  268;  Wilcox  v.  Plummer,  4 
Pet.  172,  182,  7  L.  ed.  821,  824;  Mayne, 
Damages,  33-35. 

When  there  is  no  intermediate  efficient 
cause,  the  original  wrong  must  be  consid- 
ered as  reaching  the  effect,  and  as  proxi- 
mate to  it.  Refinements  beyond  this  rule 
are  too  remote  for  rules  of  social  conduct. 

Milwaukee  d  St.  P.  R.  Co.  v.  Kellogg,  94 
U.  S.  470,  476,  24  L.  ed.  257,  259;  JEtna  F. 
/tw.  Co.  V.  Boon,  95  U.  S.  117-132,  24  L.  ed. 
395-399. 

The  relation  of  cause  and  effect  is  for  the 
jury. 

Mtna  F.  Ins.  Co.  v.  Boon,  95  U.  S.  117- 
132,  24  L.  ed.  395-399;  Jacksonville,  T.  d 
K.  W.  R.  Co.  y.  Peninsular  Land,  Transp. 
d  Mfg.  Co.  27  Fla.  116,  17  L.  R.  A.  33,  9 
So.  653. 

Damages  to  credit,  though  generally  too 
remote  are  not  always  so. 

Pet  tit  V.  Mercer,  8  B.  Mon.  51 ;  Reidhar 
V.  Bcrgcr,  8  B.  Mon.  160;  Holliday  Bros.  v. 
Cohen,  34  Ark.  707;  State  use  of  Roe  v. 
Thomas,  19  Mo.  613,  61  Am.  Dec.  580; 
Offutt  V.  Edwards,  9  Rob.  (Tja.)  90;  Camp- 
bell V.  Chamberlain,  10  Iowa,  337;  Mitchell 
V.  Harcourt,  62  Iowa,  349,  17  N.  W.  581; 
MacFarland  v.  Lehman,  38  La.  Ann.  351; 
Kaufman  v.  Armstrong,  ?4  Tex.  65,  11  S. 
W.  1048. 

The  value  of  the  use  of  the  property  seized 
and  taken  from  defendant  by  virtue  of  the 
writ  may  be  recovored  in  an  action  on  the 
bond. 

2  Sutherland,  Damages,  2d  ed.  521;  2 
Sedgw.  Damages,  §  682. 

Where,  in  a  case  of  malicious  attachment, 
injuries  to  credit  are  sustained,  they  may 
be  recovered  for. 

1  Shinn,  Attachm.  %  379;  Laurence  v. 
Haqvrman,  56  111.  68,  8  Am.  Rep.  074; 
Parks  V.  Youn^,  75  Tex.  278,  12  S.  W.  JI80; 
Kaufman  v.  Armstrong,  74  Tex.  05,  11  S. 
W.  1048;  Marx  Bros.  V.  Leinkauff,  93  Ala. 
45;{,  9  So.  818;  Bradley  v.  Borin,  53  Kan. 
«2.S.  36  Pac.  977;  Pettit  v.  Mercer,  8  B. 
Mon.  51 ;  MacFarland  v.  Lehman,  38  Le. 
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Ann.  351;  Sonnebom  v.  Stewart,  2  Woodi, 
599,  Fed.  Cas.  No.  13,176;  Wheeler  v.  Han- 
son,  161  Mass.  370,  37  N.  £.  382. 

Damages  for  injury  k>  credit  are  som^ 
times  allowed. 

Meyer  v.  Fagan,  84  Neb.  184,  51  N.  W. 
753;  Kyd  v.  Cook,  56  Neb.  71,  76  N.  W. 
524;  Leu:4s  v.  Taylor  (Tex.  Oiv.  App.)  24 
S.  W.  92;  Hangen  v.  Hachemeister,  114  N. 
Y.  566,  5  L.  R,  A.  137,  21  N.  E.  1046; 
Haverly  v.  Elliott,  39  Neb.  201,  57  N.  W. 
1010;  Floumoy  v.  Lyon,  70  Ala.  308;  Pol- 
lock v.  Gantt,  09  Ala.  373,  44  Am.  Rep. 
519;  Birmingham  Dry  Goods  Co.  v.  Finley, 
122  Ala.  534,  26  So.  138;  Doll  v.  Cooper^ 
9  Lea,  576;  Brewer  v.  Jacobs,  22  Fed.  220; 
Kennedy  v.  Meacham,  18  Fed.  312;  Grimes 
V.  Bowef^man,  92  Mich.  258,  52  N.  W.  751; 
McVeagh  v.  Bailey,  29  111.  App.  606;  Son- 
nebom V.  Stewart,  2  Woods,  603,  604,  Fed. 
Cas.  No.  13,176;  1  Sedgw.  Damages,  |  127, 
p.  184;  1  Sutherland,  Damages,  §  77;  Prrhn 
V.  Royal  Bank,  5  L.  R.  Exch.  92;  Schaffncr 
V.  Ehrman,  139  111.  109,  15  L.  R.  A.  134. 
28  N.  E.  917;  Blnir  v.  Kinch,  Ir.  K  R.  10 
C.  L.  284;  8  Am.  k  Eng.  Enc.  of  Law,  2d  ed. 
p.  634. 

Publication  of  notices  of  the  attachment 
may  be  properly  put  in  evidence  for  the 
purpose  of  showing  injury  to  business  and 
credit. 

Brand  v.  Hinchman,  68  Mich.  .590,  .36 
N.  W.  664;  Waples,  Attachm.  2d  ed.  1012. 

Counsel  fees  are,  under  the  laws  of  Flor- 
ida, proper  elements  of  damages,  within  the 
condition  of  the  bonds. 

L.  Bucki  d  Son  Lumber  Co.  v.  Fidctitff 
d  Deposit  Co.  48  C.  C.  A.  436,  109  Fed.  393; 
Wittich  v.  O'Neal  22  Fla.  592;  Carter  v. 
Bennett,  6  Fla.  258 ;  Gonzales  v.  De  Funiak 
Havana  Tobacco  Co.  41  Fla.  471,  26  Sa 
1012. 

There  is  a  stronger  reason  for  allowing 
sucli  foes  on  an  attachment  than  on  an  in* 
junction  bond. 

Territory  ex  ml.  Lyser  v.  Rindskopf,  0 
N.  M.  93.*  20  Pac.  180;  Oelrichs  v.  Spain, 
15  Wall.  211,  sub  nom.  Oelrichs  v.  WHliamM^ 
21  L.  ed.  43. 

The  obligor,  when  the  case  was  removed 
to  the  Federal  court,  must  then  have  oon- 
templnted  that  the  Federal  court,  if  not 
bound  by  a  prior  state  decision,  would  con- 
strue the  bond  and  determine  the  liability 
in  harmony  with  prior  decisions  of  the  stale 
court. 

Burgess  v.  Seligman,  107  U.  S.  21-34,  27 
L.  ed.  361,  2  Sup.  Ct.  Rep.  10. 

The  very  general  rule  prevailing  in  mont 
of  the  states  is  that  counsel  fees  are  a  proper 
element  of  damages. 

1  Sedgw.  Damages,  S  237. 

Counsel  fees  were  held  to  be  an  element 
of  damages  in  the  following  Federal  eases: 

Ttmritory  ex  rel.   Lyser  v.   Rindskopf,  5 

N.  M.  93,  20  Pac.  180;  Chambers  v.  Vpton, 

34  F(h1.  474  470:    Bhtuk   v.   Atchison.   T.  d 

S.  F.  R.  Co.  38  Fed.  .1!  1-317;  Sonurbom  v. 

!  Steuart,    2     WoodM,    003,     F«l.     Chh.     Nu. 

I  13,176;    Tiblier    v.    Mford,    12     Fed.    26*; 

•  Lake  Shore  d  M.  S.  R.  Co.  v.  Prentice,  147 

U.  S.  103-111,  37  L.  ed.  98-102,  13  Sup.  Ct. 
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Rep.  261;  Newark  8av.  Inst.  t.  Panhorat, 
7  Biss.  99-101,  Fed.  Cas.  No.  10.142. 

So  far  as  any  question  of  public  policy  is 
involved,  each  state  dcH^laren  its  own  upon 
all  questions;  and  when  declared  it  in  con- 
dusive  on  the  Federal  courtH, — eHpecially 
BO  on  a  rule  of  damages  arising  out  of  con- 
tract. 

Hartford  F.  Ins.  Oo.  v.  Chicago^  M.  d  8t. 
P.  R.  Co.  176  U.  S.  91,  44  L.  ed.  84,  20  Sup. 
Ct.  Rep.  33;  Meyers  v.  Block,  120  U.  S.  210, 
30  h.  ed.  643,  7  Sup.  Ct.  Rep.  525;  Vanoe 
V.  W.  A.  Vandercook  Co.  170  U.  S.  472, 
473,  42  L.  ed.  1112,  18  Sup.  Ct.  Rep.  645. 

Mr.  Justice  Brewer  delivered  the  opin- 
ion of  the  court: 

The  principal  question  arises  in  the  claim 
to  recover  counsel  fees  incurred  in  securing 
the  dissolution  of  the  attachments.  The 
reasonable  value  of  such  fees  was  specially 
found  by  the  juiy  to  have  been  $7,600.  The 
circuit  court  refused  to  include  this  in  its 
judgment,  but  the  court  of  appeals  ruled 
otherwise,  and  ordered  judgment  for  that 
sum  in  addition  to  the  amount  of  the  gen- 
eral verdict. 

By  the   law   of    Florida,  counsel  fees  in- 
currcHi  in  securing  the  dissolution  of  an  at- 
tachment are  recoverable  in  actions  upon  at- 
tachment bonds.     This  was  distinctly  ruled 
in   Gonzales  v.  De  Funiak  Havana  Tobacco 
Co.  41  Fla.  471,  26  So.  1012,  in  which  the 
aecond  headnote  recites  that  "attorneys'  fees 
a.nd  other  expenses  incurred  in  relation  to 
the   attachment,  or  in  procuring  its  disso- 
lution, are  properly  allowed  as  elements  of 
damage  in  actions  upon  attachment  bonds." 
^nd  this  is  conclusive,  for  by  McClellan's 
X>ie.  345,  S  21,    it    is    provided    that   "the 
judges  of  the  supreme  court  of  this  state 
shall,  in  deciding  cases,  prepare  and  make 
ci   syllabus  or  statement  of  the  points  and 
principles  intended    to    be    decided  by  the 
<x>urt,  which  shall  be  published  in  the  re- 
ports  in  lieu  of  that  usually  prepared  by 
the   reporter."     Hart    v.    Striblingy  25  Fla. 
-435,  6  So.  455.     It  is  true,  as  contended  by 
counsel,  that  the  case  in  41  Fla.  was  not  de- 
<;ided  until  after  the  bonds  sued  on  in  this 
case  had  been  executed,  but  the  decision  de- 
clares the  law  of  the  state,  and  that,  in  the 
absence  of   statutes   affecting  the  question, 
"  J  'must  be  taken  to  have  been  always  the  law. 
And  in  its  opinion  the  court  refers  as  au- 
thority, among  other  cases,   to   Wittich  v. 
O'Neal,  22  Fla.  692,  599  (decided  in  1886), 
in  which  it  was  held  that,  'in  a  suit  on  the 
bond  given  to  obtain  a  temporary  injunc- 
tion, counsel  fees  incurred  by  the  defendant 
in  the  suit  to  dissolve  such  injunction  are 
damages  that  may  be  recovered,  if  covered 
by  language  of  the  bond."     In  the  opinion 
in  that  case  the  court,  while  conceding  that 
other  appellate  courts  had  ruled  differently 
(among   them     this    court    in    Oelrichs   v. 
Spain,  16  Wall.  211,  sub  nom.  Oelrichs  v. 
Williams,  21  L.  ed.  43),  declined  to  follow 
such   ruling,  and  said: 

"It  seems  just  and  right  that  where  a 
party  asks  the  interposition  of  the  power  of 
the  courts,  in  advance  of  a  trial  of  the  mer- 
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its  of  the  cause,  to  deprive  the  defendant  of 
some  right  or  privilege  claimed  by  him, 
even  though  temporarily,  that,  if  on  inves- 
tigation it  is  found  that  the  plaintiff  had 
no  just  right  either  in  the  law  or  the  facts 
to  justify  him  in  asking  and  obtaining  from 
the  court  such  a  harsh  and  drastic  exercise 
of  its  authority,  that  he  should  indemnify 
the  defendant  in  the  language  of  his  bond 
for  'all  damages  he  might  sustain,'  and  that 
reasonable  counsel  fees  necessary  to  the  re- 
covering of  such  injunction  are  properly  a 
part  of  his  damage." 

The  promise  in  the  bonds  sued  on  here  is 
like  that  referred  to  in  the  language  just 
quoted,  and  was  "to  pay  all  costs  and  dam- 
ages which  the  said  L.  Bucki  Lumber  Com- 
pany may  sustain  in  consequence  of  it,  the 
said  Atlantic  Company's  improperly  suing 
out  said  attachment."  Liability  for  these 
counsel  fees,  being,  as  declared  by  its  high- 
est court,  a  part  of  the  obligation  assumed 
by  the  obligor  in  an  attachment  bond  given 
in  the  courts  of  Florida,  should  be  enforced 
in  every  court  in  which  an  action  on  such 
a  bond  is  brought.  This  action  was  com- 
menced in  a  circuit  court  of  the  state,  and, 
if  it  had  proceeded  thereto  judgment,  un- 
questionably a  liability  for  counsel  fees 
would  have  been  sustained;  and  it  cannot 
be  that  by  removing  the  case  to  the  Federal 
court  such  liability  has  been  taken  away. 
In  Tullock  V.  Mulvane,  184  U.  S.  497,  605, 
46  L.  ed.  657,  663,  22  Sup.  Ct.  Rep.  372,  375, 
we  held  that  when  a  bond  had  been  given  in 
a  case  pending  in  the  Federal  court,  and  an 
action  was  thereafter  brought  in  the  state 
court  on  such  *bond,  the  rule  of  liability  wai([138] 
that  existing  in  the  Federal  court  in  which 
the  bond  was  given,  and  said: 

"It  is  clear  that  if  it  be  true  that  the 
bond  given  in  a  Federal  court  of  equity  on 
the  granting  of  an  injunction  is  not  to  be 
construed  with  reference  to  the  rules  of  law 
applicable  to  such  bonds  in  such  court,  then 
there  can  be  no  certain  general  rule  by 
which  to  determine  the  liability  of  the  ob- 
ligors upon  the  bond.  Their  responsibility 
would  be  one  thing  in  a  court  of  the  United 
States  and  a  different  thing  in  the  courts  of 
the  various  states,  which  would  imply  that 
the  parties  did  not  contract  with  reference 
to  any  definite  rule  of  liability."  See  also 
Missouri,  K.  d  T.  R.  Co.  v.  Elliott,  184  U. 
S.  530,  46  L.  ed.  673,  22  Sup.  Ct.  Rep.  446. 

In  reference  to  the  other  alleged  errors, 
the  court  of  appeals,  without  referring  to 
them  in  particular,  said:  "On  the  fullest 
consideration  of  the  whole  case,  we  conclude 
that  the  record  presents  no  error  on  the  part 
of  the  trial  judge  for  which  the  judgment 
should  be  reversed." 

We  do  not  wonder  at  this  observation  of 
the  court  of  appeals,  as  we  find  from  the 
record  that  the  plaintiff  filed  in  that  court 
thirty-seven  assignments  of  error,  covering 
seventeen  printed  pages,  and  the  defendant 
thirty-nine  such  assignments.  It  may  be 
true,  as  the  Scriptures  have  it,  that  "in  the 
multitude  of  counselors  there  is  safety,** 
but  it  is  also  true  that  in  a  multitude  of 
assignments  of  error  there  is  danger. 
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Perhaps  it  is  well  to  first  briefly  outline 
the  case  and  the  testimony.  Prior  to  Oc- 
tober, 1807,  the  Atlantic  Company  had  un- 
der contract  bcon  engaged  in  himishing  the 
Bucki  Company  with  logs  with  which  to  op- 
erate its  sawmills,  at  the  rate  of  2,000,000 
feet  per  month.  It  canceled  its  contract  on 
account  of  an  alleged  breach  by  the  Bucki 
Company,  and  brought  the  two  actions  at 
law,  one  for  $200,000  damages,  resulting 
from  such  breach,  and  the  other  for  $9.- 
980.80,  claimed  to  be  due  for  logs  delivered, 
and  in  these  actions  sued  out  the  two  at- 
tachments. Th^  were  levied  upon  the  mill 
plant,  the  logs,  lumber,  and  all  other  per- 
sonal property  of  the  Bucki  Company. 
While  tne  personal  property  was  taken  into 
possession  by  the  sheriff,  the  mill  was  a 
fixtiir-*.  n  pirf  of  \hp  r**:ilty,  and  the  writs 
130]did  *iiot  operate  to  dispossess  the  Bucki 
Company  therefrom,  but  simply  established  a 
lien  upon  it.  By  forthcoming  bonds  the  per- 
sonal property  was,  after  a  few  days,  re- 
leased, and  subsequently  the  attachments 
were  dissolved.  On  the  trial,  the  plaintiff 
was  permitted  to  show  the  extent  of  its  mill 
plant,  the  amount  of  business  it  had  been 
doing  in  prior  years,  the  net  profits  of  sucli 
business  during  the  nine  or  ten  months  pre- 
ceding the  levy  of  the  attachments,  the  or- 
ders and  contracts  which  it  had  on  hand  for 
timber  and  lumber,  an  alleged  increase  in 
the  price  of  timber  in  the  year  succeeding 
the  levy.  Tlicre  was  testimony  bearing  upon 
the  question  of  its  ability  to  get  logs  else- 
where, the  means  of  transi)orting  them  to 
its  plant,  and  the  existence  of  negotiations 
for  a  loan  of  money  secured  by  the  mate- 
rial it  then  had  on  hand.  There  was  evi- 
dence also  tending  to  show  the  financial  con- 
dition of  the  company,  its  default  in  certain 
payments,  and  efforts  it  made  to  utilize  its 
property  subsequently  to  the  attachments. 
After  all  the  testimony  had  been  pn»sented, 
the  defendant  made  a  motion  in  writing  to 
exclude  a  number  of  items  thereof  from  the 
consideration  of  the  jury,  upon  which  mo- 
tion the  court  ruled  as  follows: 

"This  cause  coming  on  to  be  heard  on  a 
motion  of  the  defendant's  attorney  to  ex- 
clude certain  testimony  from  the  jury,  and 
it  being  considered  that,  under  the  testi- 
mony introduced,  any  damages  arising  from 
the  consideration  of  injury  to  credit  or  loss 
of  profits  would  be  too  remote,  uncertain 
and  speculative,  it  is  therefore  orderwl  that 
this  motion  be  granted  as  to  the  testimony 
relating  to  the  cost  of  manufacturing  lum- 
ber and  the  supply  of  timber  lands;  all  tes- 
timony to  the  damage  to  credit,  loss  of  prof- 
its, and  all  evidence  relative  to  the  market 
prices  of  lumber  subsequent  to  the  attach- 
ment. Tliat  in  regard  to  the  profits  plain- 
tiff's mill  had  been  making  prior  to  Octo- 
ber 1,  1897,  be  retained  and  considered  only 
for  the  purpose  of  determining  the  actual 
damages  suffered  during  the  time  the  opera- 
tion of  the  mill  was  suspended  on  account 
of  the  attachment,  and  the  motion  be  denied 
in  oil  other  respects." 

An(i  in  making  this  ruling  it  said: 
**T/ii3  order  is  made  at  this  time  only  for 
T30 


the  purpose  of  confining  the  argument  to  the 
Jury  upon  these  lines.  1  nni  fully  *sntisficd[14( 
in  my  own  min<l  Hint  d:nna;;es  from  the  losi* 
of  profits  arising  from  llie  «ul>sequent  or  fu- 
ture business  which  might  possibly  have 
been  carried  on  is,  under  Ihe  evidence,  too 
remote  and  speculative  for  the  testimony  to 
go  to  the  jury.  Some  courts  have  held 
that  every  fact  should  go  to  the  jury  to  Ih* 
considered,  but  the  I  Tnited  States  courts  have 
uniformly  held  that  where  the  testimony  in 
such  that  any  reasonable  man,  or  any  rea- 
sonable court,  could  view  it  in  but  one  liglit. 
the  court  may  exclude  it  from  the  jury.  In 
this  matter  I  have  admitted  the  testimony, 
but  I  fail  to  find  that  there  is  such  evidence 
of  damage  from  loss  of  future  profits  as 
should  go  to  the  jury.  If  there  was  no  com- 
bination of  circumstances  other  than  the  at- 
tachment; had  a  third  party  come  in  and 
levied  an  attachment  and  stopped  the  busi- 
ness, and  there  had  been  no  suspension  save 
by  the  attachment. — then  there  might  have 
been  such  testimony  as  would  prove  a  lotjs 
of  profits;  but  in  this  case  the  particular 
circumstances,  the  sU'*iH»nsion  of  the  con- 
tract for  the  delivery  of  logs  and  the  bring- 
ing of  the  two  common-law  suits,  so  changttd 
the  circumstanees  that  there  is  no  et»rtainty 
that  there  could  have  been  any  i>n>(it. 

"Every  author  of  authority  refernnl  to, 
even  by  the  plaintiff's  attorney,  says  there 
must  be  some  certainty. 

"Now  the  certainty  of  profits  here  de|)ends 
upon  this:  It  is  claimed  that  on  aeeount 
of  these  attachments  the  plaintilV's  (^nnlit 
was  injured;  that,  had  it  not  been  for  the 
attachments,  money  could  have  been  bor- 
rowed, timber  land  or  stuni|>:ige  could  have 
betMi  ]»rccured.  lo'is  eouM  have  Immmi  pro- 
cured profitably;  if  lous  could  hiive  iKsen 
procured  profitably,  lumluT  eo\ild  have  biH»n 
niannfacture<l  and  niarketi^d  j»roIllably. 
Now.  between  the  Imrntw  in*'  of  the  !iion<*v 
and  the  marketing  of  ihe  linnJH'r  there  are 
so  many  uncertainties  thnt  tlie  court  eannot 
say  that  there  is  suflifient  to  justify  the 
jur>'  in  finding,  perhaj»s,  large  damages 
against  the  defendant  in  this  ease  on  ac- 
count of  loss  of  credit  and  profit, — from  the 
levying  of  the  attachments." 

The  ])laintiff  excei>ted  on  the  ground  of 
an  invasion  of  the  jn-ovince  of  the  jury,  and 
because  it  was,  as  it  all(»g(Hl,  misled  by  the 
rulings  of  the  court  in  admitting  such  tes- 
timony, and  therefore  failed  to  introduce 
other  testimony  whieh  it  elainied*to  imisscss[14] 
and  whieh  uiK)n  anothcM*  theory  would  have 
tended  to  show  the  damages  it  had  sus- 
tained. Because  it  was  so  misled  it  also 
filed  a  motion  to  discharge  the  jury  and 
postpone  the  trial  of  the  case,  which  motion 
was  denied  and  the  ca.se  submitted  to  the 
jury.  Many  instructions  were  asked  by 
counsel  on  both  sides  looking  to  the  question 
of  damages,  and  exceptions  were  taken  to 
the  refusal  of  the  court  to  give  those  in- 
structions. Tn  its  general  charge  the  court 
said: 

"The  only  (piestion  is  a  clear-cut  ques- 
tion. It  is.  How  !nueh  damages  did  tho 
Bucki  ComiKiny  suffer T     This   question    be- 
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comes  more  difficult  by  reason  of  facts  and  sible  for  all  the  damages  which  the  Bucki 

oireumstanoes  attending  the  writs  of  attach'  Company  might  sustain  by  every  act  of  the 

ment.    At  the  time  the  writs  of  attachment  Atlantic  Company,  but  simply  that  it  would 

were  levied  there    were    two  common-law  be  responsible  for  the  damages  resulting  di- 

suits  commenced^  both  of  which  have  been  rectlyirom  the  attachments.  The  direct  result 

terminated.    That  is  one  attending  circum-  of  the  attachments  was  the  placing  of  a  lien 

stance.    The  other  is  that  the  Atlantic  Lum-  upon  the  realty,  and  for  a  certain  time  in- 

her  Company  canceled  its  contract  or  consid-  terrupting  the  Bucki  Company's  business  by 

ered   it   canceled.    That    is,    the    Atlantic  taking  possession  of  its  personal  property. 

Company  refused  and  ceased  to  deliver  any  and   the   damages    which    resulted  directly 

more  logs  to  the  Bucki  Company.    So  that  from  these  alone  were  the  damages  which 

the  three  combining  cireumstiBinces,  the  levy  the  surety  company  agreed  to  Income  re- 

of  the  writs  of  attachment,  the  ceasing  to  sponsible  for.    The  court  very  properly  ad- 

furnish    lo^,    and    the   common-law   suits  mitted  in  evidence,  and  permitted  the  jury 

unite  in  bemg  the  cause  for  subsequent  suf-  to  consider,  the  net  profits  which  had  been 

fering  of  damage  by  the  Bucki  Company.  earned  from  the  carrying  on  of  the  business 

in  the  few  months  prior,  not  as  in  and  of 

"But  in  this  case  the  attachment  did  not  itself  constituting  the  measure  of  damages, 

cause  the  stoppage  of  the  furnishing  of  logs,  but  as  tending  to  show  what  damages  the 

nor  did  the  issuing  of  the  attachment  cause  Bucki  Company  sustained  by  the  brief  in- 

the  institution  of  the  common-law  suits.  terruption  of  its  business.    When  the  lien 

on  the  realty  was  ended  and  the  personal 

"I  have,  therefore,  as  you  have  seen  in  property  restored,  the  attachments  *hAd[143] 
the  course  of  the  case,  granted  a  motion  to  spent  their  force  and  the  surety  company 
exclude  from  your  consideration  all  testi-  became  responsible  for  all  the  damages  at- 
mony  as  to  damages  for  loss  of  credit  and  tributable  directly  to  the  attachments.  The 
all  testimony  as  to  all  profits  the  Bucki  failure  to  further  deliver  logs,  and  the  re- 
Company  might  have  made  in  the  future  in  flection  on  the  credit  of  the  Bucki  Company 
procuring  capital,  in  procuring  lands,  in  by  the  bringing  of  the  actions  may  also  have 
procuring  logging  plants,  and  procuring  logs  damaged  or  added  to  the  damages  of  the 
at  a  profit,  and  so  manufacturing  lumber  Bucki  Compai^,  but  such  result  was  not 
therefrom  at  a  profit.  due  to  the  attachments.     The  Atlantic  Com- 

p&ny,  and  not  the  surety  company,  was  the 

"I  therefore  instruct  you,  gentlemen,  that  party  responsible  therefor, 
the  damage  must  be  confined  to  the  damages       Neither  can  we  see  that  there  was  error 
sufTered  by  the  detention  of  the  mill  for  the  in  refusing  to  discharge  the  jury  and  post- 
time  being;  those  damages  that  have  arisen  pone  the  trial.    A  postponement  or  continu- 
^^Jliy   the  ^detention  of  and  taking  the  mill  ance  is  largely  witnin  the  discretion  of  the 
properties  from  the  possession  of  the  plain-  trial  court,  and,   unless   that  discretion  is 
tiff."  shown  to  have  been  abused,  there  is  no  suffi- 
Without   further  quotations,   enough  ap-  cient  ground  for  reversal.     It  does  not  ap- 
pears to  show  the  general  scope  of  the  ml-  pear  that  any  witness  had  been  discharged 
ixigH  of  the  court  in  reference  to  the  meas-  or  any  books  or  documents  in  possession  of 
Xare  of  damages,  and,  even  conceding  that  its  the  counsel  sent  away  during  the  trial,  and 
action,  as  said  by  the  court  of  appeals,  "is,  there  was  no  olTer  then  and  there  to  present 
^Ti   several  particulars,  subject  to  the  criti-  further  testimony.     It  docs  not  seem  to  us 
c^ism  which  is  leveled  at  it  by  some  of  the  that  the  Bucki  Company  was  prejudiced  by 
^:^ther  numerous  assiffnments  of  error,"  we  the  ruling  of  the  court  in  this  respect. 
<^re  of  opinion  that  there  was  no  such  sub-       The  liability  for  counsel  fees  and  the  true 
s^tantial  error  as  justifies  a  reversal  of  the  measure  of  damages  are  the  main  questions 
judgment.    That  there    may  be    such  cer-  in  the  case.    This  latter  question  was  pre- 
tuiinty  of  profits    as    in    some    actions  for  sented  in  different  forms  and  with  variouA 
1.3reuch  of  contract  will  justify  their  recov-  limitations,  but  we  think  the  rulings  of  the 
^ry  is  undoubtedly  true.     Hotoard  v.  Still-  trial  court  thereon  were  substantially  cor- 
•^^71  d  B.  Mfg.  Co.  139  U.  S.  199,  206,  36  rect.     We  see  no  error  in  the  record  which 
X.  ed.  147,  150,  11  Sup.  Ct  Rep.  500;  Cin-  justifies  a  reversal  of  the  judgment,  and  it 
^sinmtti  Siemens-I/ungren   Oas  Illuminating  is  affirmed. 
^o.  V.  Western  Siemens- Ltungren  Co.  152  U.  i 
S.  200,  38  L.  ed.  411,  14  Sup.  Ct.  Rep.  529; 

.^nvil  Min,  Co.  v.  Humble,  153  U.  8. 540, 549,  IDA  McCLUNG.  Plff.  in  Err^ 

38  I.,  ed.  814,  817,  14  Sup.  Ct.  Rep.  876.   If  v. 

^hi8  action  had  been  one  by  the  Bucki  Com-  WILLIAM  A.  PENNY, 

pany  against  the  Atlantic  Company  to  re- 
cover damages  for  a  breach  of  its  contract  (See  8.  C.  Reporter's  ed.  143-147.) 

ted  in  the  present  case.  But,  as  pointed  out  ^^    ' 

in  the  charge  of  the  court,  the  failure  of  the  The  affirmance  by  a  territorial  sapreme  court  of 

Atlantic  Company  to    further   deliver   logs  — 55—- — 7—-; — ^.  .  ,  . — rr — ,.  j»  ^  -^t-t- 
«,„»  -^f  «.«,,oiTiv.r   ^^  ♦!,*»  Ai^^^  «^»u  ^4         Note. — At  to  nview   by  the  United  Btaten 

was  not  caused  by,  or  the  direct  result  of,  supreme  Oouf^  of  tcrHtorial  decUionn  —  see 

the  ftttachmenU.     By    signing  these   bonds  note  to  Miners'  Bank  v.  Iowa,  18  U  ed.  U.  8. 

the  surety  did  not  agree  to  become  respon-  sOT. 
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a  Jndgment  for  plaintiff  In  an  action  of  forci- 
ble entry  and  detainer,  In  which  defendant 
aet  np  an  equitable  title  to  the  land,  cannot 
be  reviewed  by  the  Supreme  Court  of  the 
United  States,  where  the  value  of  the  posiies- 
Blon,  which  alone  could  be  In  contest  In  such 
an  action,  and  which  alone  was  determined 
by  the  Judgrment,  was  less  than  |5,000. 

FNo.  884.] 

Argued    March   6,   190S.    Decided  April  6, 

1909. 

IN  ERROR  to  the  Supreme  Court  of  the 
Territory  of  Oklahoma  to  review  a  judg- 
ment which  affirmed  a  judgment  of  the  Pro- 
bate Court  of  Kay  County  In  favor  of  plain- 
tiff in  an  action  of  forcible  entry  and  de- 
tainer.   Dismissed, 

See  same  case  below,  69  Pac.  409. 

Statement  by  Mr.  Justice  Brewer  i 
This  was  an  action  of  forcible  entry  and 
detainer,  commenced  by  Penny,  the  defend- 
ant in  error,  in  the  probate  court  of  Kay 
county,  Oklahoma  territory,  a  court  ad- 
judged by  the  supreme  court  of  the  territory 
to  have  jurisdiction  in  such  actions  by  vir- 
tue of  f  4805,  art.  13,  chap.  67,  and  §  1562, 
art.  15,  chap.  18,  Rev.  Stat  1803.  A  judg- 
ment for  the  plaintiff  was  affirmed  by  the 
supreme  court  of  the  territory  (60  Pac. 
409),  and  thereupon  the  case  was  brought 
here  on  a  writ  of  error.  The  testimony  on 
the  trial  developed  these  facts :  The  parties 
contested  in  the  Land  Department  ttie  right 
to  enter  the  tract  in  controversy  as  a  home- 
stead. The  plaintiff's  contention  was  sus- 
tained, and  he  was  permitted  to  make  entiy. 
Having  received  the  homestead  certificate, 
he  commenced  this  action. 

Mr,  Samuel  H.  Harris  argued  the  cause 
and  filed  a  brief  for  plaintiff  in  error: 

The  title  to  real  estate  is  involved  in  the 
action. 

Black  V.  Jackson,  177  U.  S.  340,  44  L.  ed. 
801,  20  Sup.  Ct.  Rep.  «48;  Longford  v. 
Monleith,  102  U.  S.  145,  26  L.  ed.  53.  See 
also  New  Orleans  P.  It.  Co.  v.  Parker,  143 
U.  8.  42,  30  L.  cd.  60,  12  Sup.  Ct.  Rep.  304; 
Price  V.  Olds,  9  Kan.  66;  Alderman  v.  Boc- 
ken,  25  Kan.  (J58;  Duffrif  v.  Rafferty,  15 
Kan.  9;  Simpson  v.  Boring,  16  Kan.  248; 
Mooney  v.  Olsen,  21  Kan.  697;  Hollenhack 
▼.  Ess,  31  Kan.  88,  1  Pac.  275;  Conavay  v. 
Gore,  27  Kan.  122. 

Messrs.  Samuel  H.  Harris  and  J.  J.  Dar- 
lington also  filed  a  supploniontal  brief  for 
plaintiff  in  error: 

The  real  matter  to  b<'  adjinlicated  is  the 
question  of  title,  and  this  court  cannot 
properly  determine  how  that  que«tion  should 
be  adjudicated  until  the  controversy  is  be- 
fore the  court  from  a  court  having  jurisdic- 
tion to  determine  that  matter  and  permit  of 
its  being  properly  brought  to  this  court  for 
review. 

Malioy  V.  Malloy,  24  Neb.  766,  40  N.  W. 
285. 

It  is  admitted  by  the  record  before  this 
court  that  the  plaintiff  in  error  lias  done 
all  things  necessary  to  entitle  her  to  a  pat- 
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ent  to  the  land  in  dispute,  unless  the  d^ 
fendant  in  error  is  entitled  to  have  tlit 
legal  title  of  the  government  conveyed  to 
him.  This,  we  think,  constitutes  an  equity 
in  the  prcuiiHt^s,  and  a  right  which  the  court 
should  respect. 

Black  v.  Jacksoft,  177  U.  8.  349,  44  L.  ed. 
801,  20  Sup.  Ct.  Rep.  648;  Cornelius  r. 
Kesael,  128  U.  S.  456,  32  L.  ed.  482,  9  Sup. 
Ct.  Rep.  122. 

A  justice  of  the  peace  has  no  jurisdictioa 
in  an  action  of  forcible  entry  and  detainer. 

Smith  V.  Kirchner,  7  Okla.  166,  64  Pac. 
430;  Mghtingale  v.  Barens,  47  Wis.  389, 
2  N.  W.  767;  Chicago,  B.  A  Q.  R,  Co.  v. 
Skupa,  16  Neb.  341,  20  N.  W.  393. 

The  Code  of  Oklahoma  territory  prior  to 
its  adoption  from  the  state  of  Kansas  was 
construed  to  make  provision  for  equitable 
titles,  both  in  support  of,  and  in  defense  to, 
actions  of  forcible  entry  and  detainer  and 
ejectment. 

Alderman  v.  Boeken,  25  Kan.  668;  HoU 
lenback  v.  Ess,  31  Kan.  87,  1  Pac  275;  Cof^ 
airay  v.  Gore,  27  Kan.  122;  Duffey  v.  Raf- 
fcrty,  15  Kan.  9;  Simpson  v.  Boring,  16 
Kan.  248;  Mooney  v.  Olsen,  21  Kan.  697; 
Gale  V.  Eckhart,  107  Mich.  465,  65  N.  W. 
274. 

ifr.  A.  O.  O*  Blerer  argued  the  cause, 
and,  with  Messrs.  Prank  Dale  and  C  W, 
Ransom,  filed  a  brief  for  defendant  in  error: 

Title  to  real  esttite  is  not  an  issue,  and 
cannot  be  put  in  issue,  in  forcible  entry 
and  detainer. 

Armour  Packing  Co.  v.  Howe,  62  Kan. 
587,  64  Pac.  42;  McClain  v.  Jones,  60  Kan. 
039,  57  Pac.  -)00;  Wideman  v.  Taylor,  63 
Kan.  884,  65  Pac.  664;  McDonald  v.  Stiles, 
7  Okla.  327,  54  Pac.  487;  Dysart  v.  Enslow, 
7  Okla.  386,  54  Pac.  550;  Cope  v.  Braden, 
11  Okla.  291,  07  Pac  475;  Waite  v.  Teeters, 
36  Kan.  604,  14  Pac.  146;  Redden  v.  Tefft^ 
48  Kan.  302,  29  Pac.  157. 

The  property  which  is  the  subject  of  tht 
possession  not  being  involved,  its  value 
should  not  be  considered. 

Loicnsdale  v.  Parish,  21  How.  290,  16 
L.  ed.  80;  Cameron  v.  United  States,  140 
U.  6.  533,  36  L.  ed.  1077,  13  Sup.  Ct.  Rep. 
184;  Came  v.  Russ,  152  U.  S.  250,  38  L.  ed. 
428,  14  Sup.  Ct.  Rep.  578. 

In  order  to  give  jurisdiction  in  a  case  de- 
pendent upon  the  amount  in  controversy, 
the  matter  in  dispute  must  be  money,  or 
some  right  the  value  of  which  in  money  can 
be  calculated  and  ascertained. 

Potts  V.  Chumasero,  92  U.  S.  358,  23  L. 
cd.  499;  Barry  v.  Mercien,  5  How.  120.  12 
L.  ed.  77 ;  United  States  v.  l/'niun  P.  R.  Co. 
105  U.  S.  263,  26  I^  ed.  1021. 

A  jurisdiction,  conferred  by  Couj^ress 
upon  any  court  of  the  United  States,  of  suits 
at  law  or  in  equity  in  which  the  matter  in 
dispute  exceeds  the  sum  or  value  of  a  cer- 
tain number  of  dollars,  includes  no  case  in 
which  the  right  of  neither  party  is  ca|>able 
of  being  valued  in  money. 

Kurtz  V.  Moffitt,  115  U.  8.  487,  29  L.  ed. 
458,  6  Sup.  Ct.  Rep.  148. 

Where  the  issue  between  the  parties  to  a 
suit  is  not  the  right  of  ownerHhip,  but  Uie 
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right  of  possession,  and  the  value  of  the 
latter  ri^ht  is,  as  to  amount,  below  the  ap- 
pellate jurisdiction  of  the  supremo  court, 
an  appeal  taken  to  that  court  will  h4>  dis- 
missed ex  propria  mntu. 

Re  Oenella,  45  I^a.  Ann.  1377,  14  So.  30*i. 

Where  the  issue  in  a  case  is  not  the  ri^ht 
of  ownership  of  specific  property,  but  of  the 
possession  thereof,  it  is  the  value  of  the  hit- 
ter right  which  determines  the  jurisdiction 
on  appeal  to  the  supreme  court. 

I^ea  V.  Orleans,  40  I^.  Ann,  1444,  16  So. 
45U. 

Tlie  supreme  court  of  Kan.Has  in  Duncan 
Y,  Yordy,  27  Kan.  349,  held  that  the  mere 
tiling  of  an  answer  stating  that  the  bound- 
aries of  land  are  in  dispute,  although  veri- 
lied,  as  required  by  statute,  will  not  neces- 
sarily ouvt  the  justice  of  jurisdiction. 

This  construction,  having  been  placed 
upon  this  statute  before  its  adoption  into 
Oklahoma,  was  adopted  as  a  part  of  the 
statute. 

Willis  V.  Eastern  Trust  d  Bkg,  Co,  169 
U.  S.  295,  42  L.  ed.  752,  18  Sup.  Ct.  Rop. 
347. 

An  entry  man  nuiy  maintain  an  action  of 
forcible  entry  and  detainer. 

Black  T.  Jackson,  177  U.  S.  349,  44  L.  ed. 
801,  20  Sup.  Ct.  Rep.  648. 

That  the  successful  contestant  for  the 
right  to  make  homestead  entry  is  entitled 
to  the  possession  of  the  land  has  been  re- 
peatedly aflfirmed  by  the  supreme  court  of 
Oklahoma. 

Broicn  v.  Hartshorn  (Okla.)  69  Pac. 
1049;  McQuiston  v.  Walton  (Okla.)  69  Pac. 
1048;  Anderson  v.  Ferguson  (Okla.)  71 
Pac.  225. 

So  long  as  the  title  remains  in  the  United 
States  the  courts  have  no  jurisdiction,  and 
will  not  interfere  with  departmental  deci- 
sions concerning  the  disposition  of  the  pub- 
lic domain, 

Johnscn  v.  Towsley,  13  Wall.  72,  20  L.  ed. 
485;  Moore  v.  Rohhins,  90  U.  S.  530,  24  L. 
ed.  848:  Wilboume  v.  Baldwin,  5  Okla. 
265,  47  Pac.  1045. 

Mr.  Justice  Brewer  delivered  the  opin- 
ion of  tlie  court: 

The  defendant  in  error  has  filed  a  motion 
to  dismiss  the  writ  of  error  for  want  of  ju- 
risdiction, on  the  ground  that  the  value  of 
the  matter  in  controversy  docs  not  exceed 
$5,000,  and  in  supi>ort  thereof  has  filed  the 
^  ] affidavits  of  himself  and  five  *othcrs  that 
the  reasonable  rental  value  of  the  laud  is  not 
more  than  $620  per  annum.  The  plaintiff  in 
error  contends  that  the  matter  in  dispute  is 
in  fact  not  the  possession  of  the  land,  but 
the  ownership,  and  at  the  time  the  writ  of 
error  was  allowed  he  filed  the  affidavits  of 
four  persons;  one,  his  counsel,  who  testified 
that  the  action  involved  both  the  possession 
and  the  ownership  of  the  lands,  that  the 
matter  in  controversy  exceeded  in  value  the 
sum  of  $6,000,  that  the  value  consisted  in 
the  rifjht  of  possession  and  power  to  relin- 
quish to  the  government  the  homestead  en- 
lfi9  U.  S. 


try;  the  others,  who  stated  that  the  value 
of  such  relinquishment  was  $8,000  or  $8,- 
500.  The  record  shows  that  in  the  answer 
was  this  averment:  "That  said  land,  with 
the  improvements  of  the  defendant  thereon, 
is  reasonably  worth,  and  the  relinquishment 
thereof  could  be  sold  for,  the  sum  of  $5,000; 
that  this  defendant  demands  the  right  to  re- 
main in  possession  of  said  land  by  virtue  of 
her  vested  interest  therein,  and  as  against 
the  claims  of  said  plaintiff  under  his  void 
and  unlawful  homestead  entry,  in  order  to 
protect  the  limited  title  which  defendant 
has  acquired  in  said  land,  and  to  acquire  a 
perfect  legal  title  therein,  under  and  by  vir- 
tue of  tlie  laws  of  the  United  States;"  and 
also  that  on  the  trial  she  testified  that  the 
value  of  the  land  was  $5,000.  In  her  an- 
swer she  set  up  facts  which  she  insisted 
showed  that  she  had  an  equitable  right  to 
the  land,  and  averred  that  she  intended,  as 
soon  as  the  patent  was  issued  to  the  plain- 
tiff, to  b^in  an  action  in  the  proper  court 
to  have  the  same  declared  a  title  in  trust 
for  her  benefit,  and  asserted  that  by  reason 
thereof  an  action  of  forcible  entry  and  de- 
tainer could  not  be  maintained  against  her. 
The  supreme  court  of  the  territoiy,  in  af- 
firming the  judgment,  held  that  the  matter 
in  controversy  was  simply  the  right  of  pos- 
session. It  closed  its  opinion  in  these 
words : 

"This  court,  in  the  case  of  Kirtley  v. 
Dykes,  10  Okla.  18,  62  Pac.  808,  says: 
'.  .  .  When  the  matter  was  finally  decid- 
ed by  the  Land  Department,  and  a  judgment 
rendered  in  favor  of  the  plaintiff,  her  right 
to  the  possession  of  the  premises  was  com- 
pleted.* Armour  Packing  Co.  v.  Bowe,  62 
Kan.  587,  64  Pac.  43;  Wideman  v.  Taylor, 
63  Kan.  884,  65  Pac.  664.  Tlie  entire  the- 
ory of  this  action  is  that  it  is  purely  pos- 
sessory; that  it  deals  with  the  possessory 
rights,  *and  not  the  ultimate  rights,  of  the[146 
parties.  Questions  other  than  the  immedi- 
ate rights  of  the  parties  cannot  be  litigated 
in  such  action.  If  the  party  desires  to  have 
an  adjudication  on  her  right  to  a  resulting 
trust  in  the  land,  she  must  resort  to  another 
forum  and  another  form  of  action." 

Affidavits  on  the  motion  to  dismiss  show 
the  value  of  possession  to  be  not  more  than 
$040  per  annum.  Her  own  allegation  in 
the  answer  is  that  the  land  and  the  relin- 
quishment thereof  were  reasonably  worth 
$5,000.  Her  testimony  on  the  trial,  and 
there  was  none  other,  was  that  the  land  was 
worth  $5,000.  Affidavits  of  witnesses  assert 
that  the  ownership  was  in  controversy,  and 
that  the  value  of  that  ownership  with  the 
right  of  relinquishment  was  in  excess  of 
$5,000. 

Upon  these  facts,  we  think  the  motion  to 
dismiss  should  be  sustained.  The  matter  in 
dispute  being  only  the  possession,  clearly 
the  value  of  that  possession  was  but  a  few 
hundred  dollars.  Even  if  the  title  had  been 
in  controversy,  the  record  up  to  the  time  of 
the  decision  of  the  supreme  court  showed 
t  at  there  was  not  exceeding  $5,000  in  con- 
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troveny.  The  Bupreme  court  held  that  the 
matter  in  dispute  was  only  the  right  of  pon- 
sc<^4ioDy  and  tnat  right  of  i^ossossion  wuh  all 
that  it  decided.  If  the  question  of  title  wns 
involved  an  action  of  forcible  entry  and  de- 
tainer could  not  have  been  maintained,  and 
the  probate  court  had  no  jurisdiction  of  an 
action  of  ejectment.  But  before  we  can  in- 
quire whether  the  supreme  court  committed 
any  error  in  its  decision,  it  must  appear 
that  we  have  jurisdiction  of  the  case.  Now, 
whether  the  supreme  court  erred  in  permit- 
ting this  forcible  entry  action  to  be  main- 
tained involves  an  inquiry  whether  it  erred 
in  permitting  an  action  to  be  maintained  in 
respect  to  something  whose  value  is  less 
than  $5,000.  If  that  which  alone  could  be 
in  contest  in  the  action,  and  which  alone 
was  determined  by  the  judgment,  is  of  a 
value  less  than  $5,000,  then  it  is  beyond  our 
jurisdiction  to  inquire  whether  the  court 
erred  in  permitting  the  action  to  be  main- 
tained. 

Furtlier,  neither  of  the  four  witnesses 
whose  afhdavita  were  filed  to  secure  the  wi'it 
of  error  testified  directly  to  the  value  of  the 
land,  and  while  they  said  that  the  value  of 
the  relinquishment  was  from  $6,000  to  $K,- 
500,  yet,  clearly,  the  value  of  a  relinquiah- 
L 47] ment  *caimot  be  greater  than  that  of  tlir 
land  itself.  But  what  is  the  relinquishment 
to  which  these  witnesses  refer?  When  one 
has  made  a  homestead  or  preemption  entry 
he  may  file  in  the  land  office  a  relinquishment 
of  all  rights  obtained  thereby,  and  if  he  docs 
so  the  land  becomes  open  to  entry  by  an- 
other. If  there  has  been  no  contest  and  the 
land  records  are  free  from  any  other  claim 
than  that  which  is  relinquished,  the  second 
entryman  may  perfect  a  title.  But  if  the 
records  of  the  land  office  show  that  there 
has  been  a  contest,  and  the  suece:jdful  con- 
testant makes  a  relinquishment,  a  third 
party  entering  the  land  is  charged  with  no- 
tice of  the  ecjuitable  rights  of  the  unsuccess- 
ful contestant;  and  if,  as  a  matter  of  law, 
those  rights  are  entitled  to  protection,  they 
cam  be  enforced  whenever  the  legal  title  has 
pu8>«ed  from  the  government.  In  other 
words,  the  relinquishment  operates  only 
ii«;ainKt  the  party  making  the  relinquish- 
ment, and  does  not  destroy  any  adverse 
rights  of  which  there  is  in  the  land  office  an 
existing  record.  The  plaintiff,  although 
|X)(Wossion  be  obtained  by  him  through  this 
forcible  entiy  and  detainer  action,  cannot, 
l>y  thereafter  relinquishing  his  entry,  and 
|>ermitting  someone  else  to  make  an  entry, 
destroy  the  equitable  rights,  if  any,  which 
defendant  possesses.  Hence,  as  a  relinquish- 
ment will  not  deprive  the  defendant  of  her 
equitable  rights,  and  simply  substitutes  one 
party  for  another  in  any  legal  proceedings 
which  she  may  hereafter  institute  to  assert 
those  rights,  it  is  clear  that  it  cannot  have 
any  such  value  as  is  ascribed  to  it  in  these 
ii/Zrdavits. 

TAe  writ  of  error  is  dismissed, 
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V. 

EDWARD  C.   FORNEY 
(See  «.  r.  KopDiter's  ed.  148-154.) 

Public  landft — settlewcnt  in  Cherokee  OuU 
let— 100-foot  atrip. 

The  description  in  the  President's  prociamation 
of  August  19,  1803,  opening  to  settlement  a 
portion  of  the  land  ceded  by  tlie  Cherokee 
Nation,  of  the  100-foot  strip  which  might, 
without  gaining  any  settlement  right,  be  oc- 
cupied in  advance  of  the  time  set  for  the 
opening  by  persons  Intending  to  talie  part  in 
the  race  for  the  land,  as  running  "around  and 
Immediately  within  the  outer  boundaries  of 
the  entire  tract  of  country  to  l>e  opened  to  set- 
tlement under  this  proclamation,"  controls 
any  doubt  arising  from  the  further  statement 
In  that  portion  of  the  proclamation  defining 
the  purpoitPH  for  which  the  strip  was  to  be 
used,  that  the  Inner  boundary  of  such  strip 
"shall  be  100  feet  from  the  exterior  boundary 
of  the  country  Icnowu  as  the  Cherokee  Oat- 
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190S. 

APPEAL  from  the  Supreme  Court  of  the 
Territory    of   Oklahoma    to    review    a 
judgment  which  a(lirme<l    a    decre<»    of   tlic^-^ 
District  Court  of  Kay  County  dismissing  av^ 
suit  to  establish  an  equitable  right  to  rvnT  m 
property.    Affirmed. 
See  same  case  below,  69  Pac.  879. 

Statement  by  Mr.  Justice  Brevrer: 
The  appellee  holds  the  government  i>atenrj 
to    the    southwest   quarter   of    section    1!^ 
township  20  north,  range  1  east,  of  the  Iw . 
dian  meridian  in  Kay  county,  Oklahoma  U 
ritory.    The  appellant  claimed  an  equitnf 
right  to  the  land,  and  brought  this  suit 
have  the  defendant  declared  a  trustee  of 
title  for  his  benefit.    A  demurrer  to  a 
ond  amended  petition  was  sustained  by 
trial  court,  and  a  decree  entered  dismis«iii 
the  suit.     This  decree  was  affirmed  by  ^ 
supreme    court   of  the   territory    (C9 
879),  and   from   that  decision  this  ap]i 
was  taken.    Tlie  tract  is  within  that  poii 
of  the  Cherokee  Outlet  opened  to  settlei 

by  the  President's  proclamation  of  Auf ^st 

19,  1803,  and  the  only  (question,  as  ag^^^recd 
by  counsel  on  both  sides,  is  whetlier  appt         ?llw 

was  disqualified  by  reason  of  being  wi" Hu'n 

prohibited  limits  on  September  IG,  18fl3 tlie 

day  on  which  by  the  President's  procli^^^ina* 
tion  the  land  was  opened  for  settieinei—       it. 

Mr.    Samuel    H.    Harris    urguiKl  the 

cause,  and,  with  Mr.  J.  ./.  Ihwlington^  ^^^ 

a  brief  for  appellant: 

The  court  will  take  judicial  knowled^^?*'^  ^' 
the  general  conditions  surrounding  the  i^— ^o- 
ing  of  the  lands  in  the  country  known  a^  -=*  ^^^ 
Clierokt»e  Outlet. 

timith   v.   Toirmend,   148   U.   8.   4»0,  S7 
L.  ed.  r)33.  13  Sup.  Ct.  Rep.  034. 

('ontiMn|>onnMH)u«    construction    botTi    by 
till-  Secretary  of  the  Interior  and  the  Com- 
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misstoner  of  the  General  Land  Office,  the 
President  of  the  United  States  and  the  Sec- 
roiiiry  of  War,  the  vast  number  of  intending 
nettlers,  ajid  the  hiwyers  of  the  country  who 
were  tlieir  advisers,  is  entitled  to  couBidera- 
tion. 

United  Hlotra  v.  Slate  Bank,  6  Pet.  29, 

8  L.  ed.  308;  United  States  v.  Moore,  95 
U.  S.  760,  24  L.  ed.  588;  United  States  v. 
Johnston,  124  U.  S.  230,  31  L.  ed.  389,  8 
Sup.  Ct.  R<*p.  440;  I*ninoyer  v.  McCon- 
nattyhy,  140  U.  S.  1,  3;')  h.  ed.  303,  11  Sup. 
CH.  Kep.  0!M):  Vnitvd  States  v.  Alabama 
O.  8,  R.  Co,  142  U.  S.  615,  35  L.  ed.  1134, 
12  Sup.  a.  Bep.  30(5. 

Mr,  A.  6.  C  Bierer  argued  the  cause, 
and,  with  Mr.  Frank  Dale,  filed  a  brief  for 
appellee: 

Where  the  language  of  an  act  is  clear,  it 
need3  no  construction. 

Ycrke  v.  United  States,  173  U.  S.  439,  43 
L.  ed.  700,  19  Sup.  Ct.  Rep.  441. 

One  section  or  part  of  a  statute  will  not 
be  so  eoi»s*trued  as  to  destroy  another. 

JhntuT  V.  Btrnier,  147  U.  S.  242,  37  L. 
cd.  l.VJ,  13  Sup.  Ct.  Rep.  244. 

Courts  in  construing  a  state  statute  may, 
witli  propriety,  recur  to  the  history  of  the 
tiiiK*s  when  it  was  passed;  and  tliis  is  fre- 
uuentlj  necessary  in  order  to  jiscrrtiun  the 
reason  as  well  as  the  meaning  of  the  par- 
tieuhir  provisions  in  it. 

Smith  V.  Tonnscnd,  148  U.  S.  490,  37  L. 
9h\.  3:)3,  13  Slip.  Ct.  Rep.  034. 

Notliing  is  better  settled  than  that  stat- 
utes should  receive  a  sensible  ((mstruetion, 
f4ucli  as  will  elfeetuate  the  legislative  inten- 
'tioii,  and,  if  pos.sible,  avoid  an  unjust  or 
Jibsurd  coiiehiNion. 

Lau  Oto  Bni:  v.  United  States,  144  U.  S. 
-47.  30  L.  ed.  340.  12  Sup.  Ct.  Rep.  517. 

N\  lieu  a  provision  ailinits  of  more  than 
oiu^  1-on.st ruction,  tliat  one  will  be  adopted 
'^vliieh  Wat  serves  to  carry  out  the  purposes 
«f  the  act. 

Brrvicr  v.  Bvmier,  147  U.  S.  242,  37  L. 
«d.  ir)2.  13  Sup.  Ct.   Kep.  244. 

The  iHiiimlaries  of  Oklahoma,  as  defined 
"fcy  the  orgjinic  act,  did  not  include  the  Cher- 
^ke«.*  Outlet. 

United  States  v.  Pridgeon,  153  U.  S.  48, 
38  L.  ed.  031,  14  Sup.  Ct.  Rep.  740. 

The  departmental  construction  placed 
V])on  the  President's  proclamation,  even  if 
%h(*.  language  is  conceded  to  be  open  to  con- 
struction, should  have  very  great  weight 
yifiih  this  court,  and  in  ease  of  doubt  should 
lie  given  controlling  weight. 

Ifnitrd  Slates  v.  State  Hank,  0  Pet.  29, 

9  L.  ed.  :U)8;  Ihtitrd  States  v.  Moore,  95 
IT.  S.  70(»,  24  L.  ed.  5SS ;  tutted  States  v. 
Johnston,  124  V.  S.  230,  31  L.  ed.  389,  S 
iSup.  C't.  Rep.  44<i;  I'ennoyer  v.  .1/cCo/i- 
•nauahif,  140  V.  S.  1.  35  ]j.  ed.  303,  11  Sup. 
<*t.  Hep.  099:  United  States  v.  Alat)ama  f*. 
K.  H.  Co.  142  C.  S.  015,  35  L.  e<l.  1134,  12 
Sup.  Ct.  Rep.  300. 

'riie  Depart ment  of  the  Interior  has  uni- 
formly held  that  tht»  lOO-foot  strip  on  the 
esist  line  of  the  (hrroker  Outlet  was  west 
of  the  Osage  Nation  and  I'onca  and  Otoe 
reservations. 
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Cfigle  y,  Mendenhall,  20  Liind  Dec  446; 
Brady  v.  Williams,  23  I^nd  I3cc.  533. 

The  intention  of  the  prohibitory  words 
was  to  give  absolute  equality  to  the  intend- 
ing homesteaders,  and  this  etpiality  was  in- 
tended to  Ixi  maintained  by  requiring  the 
homesteaders  to  start  from  the  border  of 
the  territory  that  was  being  opened  to  set- 
tlement, at  tlie  moment  of  the  opening. 

Smith  V.  Toicusend,  148  U.  S.  490,  37  L. 
ed.  633,  13  Sup.  Ct.  Rep.  034. 

The  evident  intention  of  Congress  was  to 
give  all  persons  desiring  homes  an  t^qual 
chance  to  obtain  them. 

Kiny fisher  Townsitc  v.  Wood,  11  Land 
Dec.  330;  Onthrie  Toicnsite  v.  Paine,  12 
Land  Dec.  653. 

*Mr.  Justice  Brewer  delivered  the  opin-[149] 
ion  of  the  court: 

The  President's  proclamation,  after  recit- 
ing that  the  Cherokee  Nation  of  Indians  had 
"ceded,  conveyed,  transferred,  relinquished, 
and  surrendered  all  its  title,  claim,  and  in- 
terest of  every  kind  and  character  in  and  to 
that  part  of  the  Indian  territory  bounded  on 
the  we.«»t  by  the  one  hundredth  degree  ( 100** ) 
of  west  longitude ;  on  the  north  by  the  state 
of  Kansas;  on  the  east  by  the  ninety-sixth 
degree  (96®)  of  west  longitude;  and  on  the 
south  by  the  Creek  Nation,  the  territory'  of 
Oklahoma  and  the  Cheyenne  and  Arapahoe 
reservation  created  or  defined  by  executive 
order  dated  August  10th,  1809"  [28  Stat,  at 
L.  1223] ;  and  also  that  Congress  had  passed 
an  act  authorizing  the  President  of  the 
United  States  to  open  to  settlement  any  or 
all  lands  included  in  such  cession  not  allot- 
t4Ml  or  reserved,  declared  that  on  September 
10,  1893,  the  lands  so  acquired  would  be 
open  to  settlement,  saving  and  excepting  cer- 
tain specified  tracts  and  portions,  including 
in  the  latter  the  f)sagt»,  the  Kansas,  the 
Ponca,  the  Otoe,  and  Alissouri  reservations. 
Thtj  diagram  on  tlie  next  page  shows  in 
a  general  way  the  land  first  al)ove  described 
as  ceiled  an«l  relinquished  by  the  Cherokee 
Indians,  the  land  0(x;ned  to  settlement,  and 
the  excepted  reservations.  The  proclama- 
tion declared  that  the  land  should  be  0|>cncd 
to  settlement  "under  the  terms  of,  and  sub- 
ject to  all  the  conditions,  limitations,  res- 
ervations, and  restrictions  contained  in,  said 
agreements,  tlie  statutes  above  specified,  the 
laws  of  the  United  States  applicable  there- 
to, and  the  conditions  prescribed  by  this 
proclamation."  The  act  of  1893  (27  Stet. 
at  L.  040,  043,  chap.  209),  which  is  one  of 
the  statutes  referred  to,  contained  this  pro- 
vision: 

**No  person  shall  be  permitted  to  occupy 
or  enter  upon  any  of  the  lands  herein  re- 
ferred to,  except  in  the  inanuer  prescribed 
by  the  proclamation  of  the  President  open- 
ing th(;  same  to  settlement ;  and  any  person 
otherwise  occupying  or  entering  upon  any  of 
said  lands  .shall  forfeit  all  right  to  acquire 
any  of  said  lands.  The  Secretary  of  the  In- 
terior shall,  under  the  direction  of  the  Pres- 
ident, prescril)c  rules  and  regulations  not  in- 
consistent with  this  act  for  the  occupation 
jind  st'.tllenient  of  *said  lands,  to  be  incor  [151] 
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first  is  entitled  to  preference,  as  at  that  time 
the  attention  of  the  writer  must  be  supposed 
to  have  been  directed  to  the  location  of  the 
■trip.     But  there  are  other  reasons  which 
make  more  clear  the  true  construction.     In 
addition  to  the  equity  referred  to  heretofore, 
these  matters  may  be  noticed:  If  the  strip 
was  within  the  tract  to  be  opened  to  settle- 
ment it  was  public  land,  and  the  President 
might   well   set   that   apart  for  temporary 
occupancy  by  those  who  were  designing  to 
3]go  into  *the  body  of  lands  to  be  opened  to 
settlement;  whereas,  if  the  contention  of  the 
plaintiff  is  conect,  the  President  would  be 
setting   apart   a   strip    100    feet   in   width 
through    lands   reserved   to   certain   Indian 
tribes,  and  allowing  a  temporary  occupancy 
thereof.     We  do  not  mean  to  deny  the  power 
of  the  President,  but  it  is  more  reasonable 
to  suppose  that  he  was  setting  apart  a  strip 
of  the  public  domain  than  a  strip  of  Indian 
i^servations  for  such  temporary  occupancy. 
Further,  the  last  sentence  in  the  paragraph 
^rom  which  the  second  clause  is  taken  says 
^hat  the  occupancy  of  the  strip  "shall  not 
Ijc   regarded  as  trespass,  or  in  violation  of 
Chis  proclamation,  or  of  the  law  under  which 
t  is  made;  nor  shall  any  settlement  rights 
^ined  thereby," — language  which  is  apt 
:£.!  it  described  a  portion  of  the  larger  body 
^^i  the  public  domain  to  be  opened  to  settle- 
X3ient,  and  not  apt  if  it  referred  to  a  portion 
^3f  Indian  reservations.    The  significance  of 
^he    description,    "around  and  immediately 
"^ivithin  the  outer  boundaries  of  the  entire 
^^jract    of   country   to   be   opened   to   settle- 
:xnent,"  is  found  in  the  purpose  to  prevent 
anyone  from  being  upon  a  railroad  right  of 
"^^ay  running  through  the  tract  or  upon  any 
^f  the  separate  quarter  sections  or  sections 
isreserved  by  the  proclamation  for  school  and 
^M>unty  purposes  within  the  limits  of  the  en- 
tire body.     Smith  v.  7'oicnsendy  148  U.  S. 
-490,  37  L.  ed.  533,  13  Sup.  Ct.  Rep.  634; 
J^ayne  v.  Robertson,  109  U.  S.  323,  42  L.  ed. 
^64,  18  Sup.  a.  Rep.  337. 

Our  conclusions,  therefore,  are  that  the 
contention  of  the  defendant  is  correct,  and 
^at  the  strip  was  one  which  ran  around  and 
immediately  within  the  outer  boundaries  of 
Ihe  entire  body  of  lands  opened  to  settle- 
ment. 

Such  conclusion  is  in  accord  with  the  rul- 
ings of  the  Land  Department.  It  is  true 
that  at  or  about  the  time  of  the  opening  of 
the  land  to  settlement  there  were  one  or  two 
contradictory  orders  and  despatches  sent  out 
from  that  Department,  but  these  were  simply 
responses  to  requests  for  information,  and 
made  without  any  hearing  from  parties  in- 
terested adversely,  and  it  is  also  true  that 
in  the  subsequent  consideration  of  the  ques- 
tion there  were  some  differences  of  opinion 
between  successive  Secretaries  of  the  In- 
terior, but  the  final  conclusions  were  in  har- 
mony with  the  views  we  have  expressed. 
Cagle  v.  Mendenhall,  20  Land  Dec.  440,  2G 
Land  Dec.  177;  Welch  v.  Butler,  21  *Land 
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Dec.  369;  Brady  v.  Williams,  23  Land  Dec. 
533,  26  Land  Dec.  65,  402. 

The  judgment  of  the  Supreme  Court  of 
Oklahoma  ia  affirmed. 

Mr.     Justice    Wlilte    and     Mr.    Justice 
PeoUiam  dissented. 


JOSEPH  A.  SAWYER  and  Nellie  A.  Saw- 
yer, Plffs,  in  Err,, 

V. 

DANIEL  S.  PIPER. 

(See   S.   C.   Reporter's  ed.   154-158.) 

Krror  to  state  court — Federal  question, 

A  claim  that  a  right  under  the  Federal  Consti- 
tution would  be  denied  by  the  rendition  of  a 
decree  of  foreclosure  by  a  state  court,  unless 
leave  to  file  a  supplementary  answer  should 
be  granted,  is  so  clearly  without  foundntlon, 
where  the  defense  sought  to  be  Interposed  Is 
without  merit,  as  to  confer  no  Jurisdiction  on 
the  Supreme  Court  of  the  United  States  of  a 
writ  of  error  to  the  state  court. 

[No.  226.] 

Argue4  April  6,  7,  1909,    Decided  April  Tt^ 

1909, 

TN  ERROR  to  the  Supreme  Court  of  the 
State  of  Minnesota  to  review  a  judgment 
which  affirmed  a  decree  of  foreclosure  en- 
tered in  the  District  Court  of  Steele  County 
of  that  State.     Dismissed, 

Sec  same  case  below,  78  Minn.  221,  80  N. 
W.  970. 

Statement  by  Mr.  Juatioe  Brewer  1 
On  April  27,  1897,  Daniel  S.  Piper,  the 
defendant  in  error,  commenced  a  suit  in  the 
district  court  of  Steele  county,  Minnesota, 
against  the  plaintiffs  in  error  and  L.  0. 
Woodman.  The  complaint  alleged  the  own- 
ership by  the  Sawyers  of  a  tract  containing 
790  acres,  upon  which  were  several  mort- 
gages, all  of  them  fully  set  forth  and  all  be- 
longing to  the  plaintifi.  It  also  averred  an 
agreement,  made  on  February  19,  1895,  by 
the  terms  of  which  the  Sawyers  were  to  pay 
plaintiff  the  sum  of  $20,400,  with,  in  addi- 
tion, monthly  payments  of  $100;  that  the 
Sawyers  were  to  convey  the  land  to  plain- 
tiff; that  he  should  execute  a  deed  to  them, 
the  deed  to  be  placed  in  escrow  in  the  hands 
of  Woodman,  the  other  defendant,  and  to  be 
delivered  to  them  on  full  payment  of  the 
sums  named;  with  a  proviso  that upon*fail-[  155 
ure  of  the  Sawyers  to  make  payment  of  the 
$20,400,  with  the  monthly  additions  of  $100, 
all  their  rights  under  the  contract  should 
cease  and  determine.  The  complaint  further 
alleged  a  failure  to  make  the  monthly  pay- 
ments.   The  prayer  was  for  a  judgment  of 

Note.'— OfrirHf«  of  error  from  United  Statei 
Suftreme  Court  to  state  courts — see  notes  to 
Ilamblln  v.  Western  Lnnd  Co.  37  L.  ed.  U.  S. 
267:  Klplpy  V.  Illinois.  42  L.  ed.  IT.  S.  998: 
sad  Re  Bochsnan,  39  L.  ed.  U.  S.  884. 
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C  forTClonuTfl  of  the  contract  unless  ra- 
ted irltlili  r  bj  the  payment  of  the 
uni  due,  ;  or,  in  the  alter- 
.ve,  if  the  deem  it  inequitu- 
to  adjudge  •  ,  that  the 
.tr*ei  ktid  all  d 
the  Mle  of  tti  d 
f  Buch  otlier  a  d 
eiD   jiint   and    M|uitah1e.     Tlie    defendant 
'OodmBn,   who   hriil    the   doed    in    encrow, 
lodp  no                              8a^            answered, 
dmittins  the                                     com  plaint 

that    by    aiith    eodliiict    the 

thp  plaintin  wa»  lixcrl  at  ?2<l.- 

400,   which   included   interc<it    upon   nil   tlio 

mortf  to  Ffbrjiarv  ID.  ISH'i.     Tbev 

Uiat   thp   p'laintiir    hod    c-oni- 

M   tS  aanic  coiiii  an  action  of  cjccl- 

men£  S|)riiditi(r,  und  therefore 

this  aluitcd.     In  his  reply 

the  %  '  cdMuncni-rment  of 

the  lilt  nnc(,'ed  tliat  it 

had  to  this  unit.     On  , 

the  ■I'-l  tlic  ptiiintifT  a  ! 

decree  of  foreclosure  for  !lir:  S2i),4l»l),  namuil 

in  the  11  unpaiil  inontlily  p,iy- 

merits,  which  ofTer  wiim  dectinwl.     Tlic  court 

thereupon  found  the  fact*  in  rc*i«'rt  to  tlie 

niorl^cea  and  aKn.'''"K'nt  i'"  all'W'  '"  *•'* 

romplaint;   ruled   thiit  xui'h   nffrcciitcnt  did 

not  extin^iiih.  by  mprf,ir  or  otlicrwisp,  the 

Heveral    mortKupcii.   und    that   the    plaintilT 

yim^r,  rccloHUn-  nt  each  of  the 

amount  due  thereon,  nnd 

t  nf   fureclosnre  and   anle 

Hivorilin-'  ra-*-  uns  tiiken  t«  the  su- 

Kvnic  riinri  r.f  the  '^talc.  which  held  (73 
inn,  tin-.'.  7il  N.  W.  57).  thut  the  prior 
mort.pii^i-  wc-t.-  m<u;;i"1  iit  thi>  iiKrernient, 
which  creiit-Ml  ;.ii  ■■iiiiitiihlc  ni..l(;,Ms.'  in  llin 
land,  iind  Ti-niiindol  the  cn-e  with  instnic- 
tioDH  to  tlic  i-(inrt  Iwlow  to  ilptirniinc  llic 
amount  due  iipun  such  (Miiiitiihlc  nmrtKiii.'c. 
and  amend  it-  riiidin>r«  of  fui-t  aii<l  com^lu- 
aiona  of  law  i>cn>r>linfily.  On  the  second 
trial,  tlie  Snwyi-i--  ajiplicil  for  lca\'c  to  file 
u  Mupplcmeiitiiiy  hihivit.  wtlint;  forth  their 
Hirer  on  llic  liri't  tii'il  In  let  .jud'cnii'nt  and 
R61deci«e  be  entered  for  thi-  foreclosure  'of  the 
equitable  *?    the  refiiml  of  tlic 

Huch  olfer,  and  R<«'i'ting 
lintilT  hn<l   waived   the 
lien  of  8uch  eqiiita  and  preclud- 

ed hiiiiBelf  froiii  foreclosing  the  aanie:  and, 
further,  thnt  a  judgment  in  phunlilT's  tn- 
■jt£^  lien  fM^nny  »uin  would 

deprive  them  of  "4      "t  due  pro- 


Wliile   this 
eady  * 


■Hi    i 


iiirt,   jiiriwltcti 


on  hcinfi  al- 
In-inn  nf  the 
condition  of. 


itiitp  court  is  ju-lilii'd. 
in  the  c\<'r<iM-  of.  .iii' 

Krllcy  \.  l{h'.;,U.  IBS  U.  S.  1.  anlr.  Mn, 
23  Suji.  (  t.  I{q..  L'lil):  Ilhilhr  v.  Iliift.!.;. 
ISO  T-.  H.  j:f.l,  45  I..  1-.1.  5.17.  21  Sup.  Ct. 

r.cp.  son. 

.\  corrnrl.  deci-iion  therein  bv  the  sl.ile 
coiii'l  could  not  alTi-et  Ihe  jiirii'dii'lion, 

.ii»(rn.»  V.  .l»Wr.irit.  188  U.  S.  U.  aiilr, 
:im.  2:1  Sup.  t:f.  «ep.  2»7. 

.\  di'i-ixioii  by  a  »tiite  court  lli.il  it  hii-i  not 
pnsrwil  n|riin  n  Fi'dernI  iiiic-tliini.  or  hit-  de 
ciiled  one  cnrimtlv,  d.«'M  mil.  nflcd  eith.-r 
the  flirt  or  the  extent  of  tliC  jl 
this  c<      ■ 
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hy  the  siipriiiie  enurt  ;ill> 
cisc  )nviiind.  nlmn's  on  iIh 

d>-<'idi'<)  i>v  it.    Tli:it  !•>  Niitncienl.  Ihi.i'i 
record  did  iinl  ohnw  imv  further  f.iet. 
Mrtl"-  V.    Itirhwumf.    17i   V.   S.   HI. 
ed.  374.  Ill  Sup,  {^L  K.|i.   UK!; 
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m.  II.  .1  V    K-  (■"    V.  fhi.m,.,.  ICii  V. 
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elusions  of  law  ao  ea  to  show  that  the  dc 
fendunts  had  defaulted  in  the  monthly  pay 
nicntK  rrfcrnil  to.  and  that  tli,-reforc  tl 
equilabh-  ni'nl^'iise  hrtd  lieconn.'  due.  and  u 
t*-re<l  :l  ilwiiT  <iC  furi'-lo.iure  thereof  and  fi 
llie  ^;^ll■  of  tile  iiiort({^LKcd  pri'iiii-cA.  Tlii- 
diKiri^  ivMB  taken  to  the  miprcnie  i-uiiit  uii 
allirnied  (T8  tlinn.  221,  80  N'.  W.  <J70),  un 
fhereujion  thia  writ  af  error  wm  aued  out, 
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IR  not  in  a1)  cascn  BiifDciont.  It  must  not  be 
wholly  without  foundation.  There  must  be 
at  least  color  of  ground  for  such  averment, 
otherwise  a  Federal  question  might  be  set 
up  in  almost  any  case,  and  the  jurisdiction 
Of  this  court  invoked  simply  for  the  pur- 
pose of  delay. 

A'rir  Orleans  v.  l^ctc  Orleans  Watencorks 
Co.  142  V.  S.  70,  35  L.  ed.  043,  12  Sup.  Ct. 
Rep.  142;  MiUlngar  v.  Hartupee,  6  Wall. 
2o8,  18  L.  ed.  829. 

To  give  tliis  court  jurisdiction  of  a  writ 
of  error  to  a  state  court,  it  must  appear 
aflTirmativoly,  not  only  that  a  Federal  ques- 
tion was  prcsonted  for  decision  by  the  high- 
est court  of  the  state  having  jurisdiction, 
but  that  its  decision  was  ncccspary  for  the 
determination  of  the  cause,  and  that  it  was 
actually  decided,  or  that  tlie  judgment  as 
rendered  could  not  have  licrn  given  without 
deciding  it. 

I)r  Saussinc  v.  iiuinard,  127  U.  S.  216, 
32  L.  ed.  125.  8  Sup.  Ct.  Kep.  10.)3;  John- 
Kon  V.  Pisk\  137  r.  S.  300.  34  h.  cd.  083,  11 
Suj).  Ct.  llep.  HI;  Cook  County  v.  Calumet 
cC-  C.  Canal  <C  Dock  Co.  138  IT.  S.  G3o,  34 
L.  tnl.  1110,  11  Sup.  Ct.  Kcp.  435;  Haley  v. 
Jircrzr,  144  U.  S.  130.  30  L.  cd.  373,  12  Sup. 
Ct.  Rep.  83(i. 

Kvrn  the  averment  of  the  alleged  Federal 
question  in  this  cause  was  made  entirely  too 
/ate. 

Jiifffhnrll  V.  Crookc  Min.  d  Smelting  Co, 
l4«  r.  S.  (i82.  37  L.  e<l.  010.  13  Sup.  Ct. 
-I^ep.  771:  Lorltvr  v.  Schrordrr^  140  U.  S. 
•"»«(!.  M  L.  cd.  8.')0,  13  Sup.  Ct.  Rep.  934; 
^^f\ifts  <fe  /'.  Jr  Co.  V.  F!outhrrn  P.  Co.  137 
t  r^.  S.  48,  .34  k  ed.  014,  11  Sup.  Ct.  Rep.  10; 
at/iraid  v.  Ih  nn\i.  158  U.  S.  180.  39  L.  ed. 
41.  15  Sup.  Ct.  Rep.  777. 
The  question  on  wJiich  the  jurisdiction  of 
liB  court  ilepeiids  (if  such  jurisdiction  ex- 
its) is  so  frivolous  as  not  t^  need  further 
rjjunient;  and  such  question  was  rightly 
crided  in  the  state  court,  and  therefore  it 
s  unnecessary  to  keep  the  case  in  this  court 
or  further  argument. 
Spies  V.  Illinois,  123  U.  S.  131,  31  L.  ed. 
8  Sup.  Ct.  Rep.  21 ;  Church  v.  Kelsey, 
21  U.  S.  282,  30  T..  ed.  900,  7  Sup.  Ct.  Reo. 
07;  Arrou'smith  v.  Harmoninyj  118  U.  S. 
:^94.  30  L.  ed.  243.  0  Sup.  Ct.  Rep.  1023. 

Mr.  Justice  Brewer  delivered  the  opinion 
^>f  the  court: 

In  their  application  for  leave  to  file  a  sup- 
^lenientAry  answer,  the  plaintilTs  in  error 
^vorr(>d  that  to  render  a  decree  foreclosing 
"^lie  equitable  mortgage  would,  under  the  cir- 
^^iimstances,  be  a  taking  of  property  without 
^uo  process  of  law,  and  denying  to  them  the 
^!>qiial  protection  of  the  laws,  and  claimed 
^*the  protection  guaranteed  to  all  citizens  of 
%he  United  States  by  the  provisions  of  S  10 
^f  art.  1  of  the  Constitution  of  the  United 
^taten  and  of  §  1  of  the  14th  Amendment  to 
the  Constitution  of  the  United  States." 
While  they  thus  asserted  the  existence  of  a 
Fetleral  question,  yet  it  is  well  settled  that 
llie  mere  averment  of  such  a  question  is  not 
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sufHcient.  As  said  in  Bamhlin  v.  Western 
Land  Co,  147  U.  S.  631.  632,  37  L.  ed.  268, 
13  Sup.  Ct.  Rep.  353,  354: 

*"A  real,  and  not  a  fictitioas.  Federal  [1 57 J 
question  is  essential  to  the  jurisdiction  of 
this  court  over  the  judgments  of  state 
courts.  MiUingar  v.  Hartupee,  6  Wall.  268, 
18  L.  ed.  829;  Neto  Orleans  v.  New  Orleans 
Waterworks  Co,  142  U.  S.  79,  87,  35  L.  ed. 
943,  946,  12  Sup.  Ct.  Rep.  142,  145.  In  the 
latter  case  it  was  said  that  'the  bare  aver- 
ment of  a  Federal  question  is  not,  in  all 
cases,  sufficient.  It  must  not  be  wholly  with- 
out foundation.  There  must  be  at  least 
color  of  ground  for  such  averment:  other- 
wise a  F^eral  question  might  be  set  up  in 
almost  any  case,  and  the  Jurisdiction  of  this 
court  invoked  simply  for  the  purpose  of  de- 
lay.' •* 

See  also  Wilson  v.  North  Carolina,  100  U. 
S.  680,  42  L.  ed.  866,  18  Sup.  Ct.  Rep.  435; 
St.  Joseph  d  G,  /.  R.  Co.  v.  Steele,  167  U.  S. 
659,  42  L.  ed.  316,  17  Sup.  Ct  Rep.  925; 
Netc  Orleans  Watencorks  Co,  v.  Louisiana, 
185  U.  S.  336,  46  L.  ed.  936,  22  Sup.  Ct. 
Rep.  601. 

We  think  this  case  comes  within  that 
rule.  Rulings  in  respect  to  the  amendment 
of  pleadings  are  largely  within  the  discre- 
tion of  the  trial  court,  and,  unless  a  gross 
abuse  of  that  discretion  is  shown,  there  is  no 
ground  for  reversal.  Oormley  v.  Bunyan, 
138  U.  S.  623,  34  L.  ed.  1080,  11  Sup.*  Ct. 
Rep.  453.  Here  the  trial  court  refused  to 
permit  any  amendment  of  the  plead ini^s, — 
for  a  supplementary  answer  is  substantially 
such  an  amendment.  We  cannot  see  that 
the  trial  court  abused  its  discretion,  even  if 
that  were  a  Federal  question  and  properly 
l)efore  us  for  consideration.  All  the  facts  in 
reference  to  the  original  mortgages  and  the 
agreement  were  set  forth  in  full  in  the  orig- 
inal complaint,  and  relief  was  asked  in  the 
alternative,— either  a  strict  foreclosure  of 
the  agreement,  or,  if  that  were  deemed  in- 
equitable, a  foreclosure  of  the  original  mort- 
gages. The  defendants,  in  thehr  answer,  set 
up  all  their  defenses  to  plaintiff's  claiifi  of 
relief  upon  the  facts  stated  in  the  complaint. 
That  at  the  hearing  they  offered  to  consent 
to  a  decree  of  foreclosure  of  the  equitable 
mortgage  created  by  the  agreement  (which 
offer  was  declined  by  the  plaintiff)  did  not 
pay  the  debt,  or  release  the  property  from 
the  liens.  Debts  are  not  paid  nor  lien/«  can- 
celed in  that  way.  A  defendant  cannot,  by 
offering  on  a  trial  to  consent  to  a  judgment 
or  decree  for  a  part  of  the  claim  su^  on, 
prevent  the  plaintiff  from  subsequently  ob- 
taining the  judgment  or  decree  demande<i  by 
the  facts  of  the  case,  although  it  be  thut 
which  had  been  offered  and  also  declined. 
All  the  facts  were  before  the  trial  court  as 
*well  as  the  supreme  court,  and  the  decision  [158 J 
was  that  which  right  and  justice  demanded. 
There  is  no  merit  in  the  defense  which  was 
sought  to  be  intcr]K)Hcd,  and  certainly  noth- 
ing which  calls  upon  this  court  to  interfere 
with  the  d(K*iHion  of  the  state  court. 

Tlie  icrit  of  error  is  disntiased, 
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OoT.  Tebm  , 


THE  OSCEOLA. 

(Roe  S.  C.  Reporter's  ed.  158-177.) 

Admiralty — liahility  of   ship   for   8€aman*8 

injuries, 

1.  A  Tessel  Is  not  liable  in  rem  to  one  of  the 
crew,  under  the  general  principles  of  admir- 
alty, for  damages  for  personal  Injuries  sus* 
talned  by  blm  through  the  improvident  and 
negligent  order  of  the  master  In  directing  a 
gsngway  for  the  discharge  of  citrgo  to  be 
hoisted  before  the  arrival  of  the  ves^l  at  her 
dock  and  during  a  heavy  wind. 

2.  Injuries  sustained  by  a  member  of  the  crew 
on  board  a  ship  in  attempting  to  hoist  a 
gsngway  In  a  heavy  wind  are  not  done  "by 
such  ship."  within  the  meaning  of  Wis.  Rev. 
Stnt.  1898,  I  3848.  Imposing  liability  on  every 
ship  "for  all  damages  arising  from  injuries 
done  to  persons  or  property  by  such  ship,*' 
as  such  statute  was  Intended  to  cover  only 
cases  of  damnice  done  by  the  ship  herseir,  as 
the  offending  thing,  to  persons  or  property 
outside  the  ship. 

[No.  98.] 

Arffnrtf  Dccvnihrr  2,    1902.     Decided  March 

2,   J003. 

ON  A  CRT^TIFICATK  from  the  United 
Sfafo'?  Circuit  Court  of  Appeals  for  the 
RcvMitb  Cirrnit  present  in  <▼  questions  as  to 
the  liability  <»f  a  vessel  i>i  rau  to  a  member 
nf  the  erew  for  injuries  suslaiued  Ibrouph 
the  neplip:enec  of  the  master.  Anfticrred  in 
the  negative. 

Statement  by  Mr.  Jiistieo  Brown: 

This  was  a  libel  in  rem  liled  in  the  dis- 
trict court  for  the  eastern  district  of  Wis- 
contain,  in  adniiralty,  against  the  propeller 
Ortceoln.  to  re<'Over  daniaj^es  for  a  personal 
injury  sustained  by  one  Patrick  Shea,  a  sea- 
man on  Ijoard  the  vessel,  through  the  negli- 
gence of  the  master. 

The  case  resulted  in  a  decree  for  the  libel- 
lant,  from  which  an  appeal  was  taken  by 
the  owners  to  the  circuit  court  of  appeals, 
which  eertilied  to  this  court  certain  ques- 
tions arising  upon  the  following  statement 
of  facta: 

"The  owners  had  supplied  the  vessel  with 
a  movable  derrick  for  the  purpose  of  rais- 
ing the  gangways  of  the  vessel  when  in 
port,  in  order  to  discharge  cargo.  The  ap- 
pliance was  in  every  respect  fit  and  suitable 
lor  the  purjwse  for  which  it  was  intended 
and  furnished  to  he  used,  and  at  the  time 
of  the  injury  was  in  good  repair  and  condi- 
tion. The  gangways  which  were  to  be 
raised  by  the  derrick  were  each  about  10 
feet  long  lengthwise  of  the  ship,  about  7 
feet  high,  and  weighed  about  1,050  pounds. 
In  the  month  of  December,  189tJ,  the  vessel 
was  on  a  voyage  bound  for  the  port  of  Mil- 
waukee, ami  when  within  3  miles  of  that 
port,  ami  while  in  the  open  lake,  the  master 
of  the  vessel  ordered  the  forward  port  gang- 
way to  Iwf  Iioisted  by  means  of  the  derrick, 
in  order  that  the  vessel  might  be  ready  to 
difichnrge  cargo  immediately  upon  arrival 
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at  her  dock.  At  this  time  the  vessel  was 
proceeding  at  the  rate  of  11  miles  an  hour 
against  a  head  wind  of  8  miles  an  hour. 
Under  the  supervision  of  the  mate,  tiie  crew, 
including  the  appellee,  Patrick  Shea,  who 
was  one  of  the  crew,  proceeded  to  execute 
the  order  of  the  master.  The  derrick  was 
set  in  place  to  raise  the  gangway.  As  soon 
as  the  gangway  was  swung  clear  of  the  ves- 
sel, the  front  end  was  cau^t  hy  the  wind 
and  turned  outward  broadside  to  the  wind, 
and  by  the  force  of  the  wind  was  pushed  aft 
and  pulled  the  derrick  over,  which  in  falling 
struck  and  injured  the  libcllant.  The  neg- 
ligence, if  any  there  was,  consisted  solely  in 
the  order  of  the  master  that  the  derrick 
should  be  used  and  that  the  gangway *should[ 
be  hoisted  while  the  vessel  waa  yet  in  the 
open  sea,  when  the  operation  might  be  im- 
peded and  interfered  with  by  the  wind. 
The  mate  and  the  crew  in  executing  the 
orders  of  the  master  of  the  vessel  acted  in 
all  rcsj)ects  properly,  and  were  guilty  of  no 
negligence  in  the  performance  of  the  work. 
Tlic  libel  charged  negligence  upon  the  own- 
ers of  the  vessel  in  'requiring  and  permit- 
ting the  work  of  unshipping  said  gangway 
to  be  done  while  the  saia  vessel  was  at  sea 
and  running  against  the  wind.'  The  owners 
were  not  present  upon  the  vessel,  nor  was 
the  master  a  part  owner  of  the  vessel.  It 
is  contended  that  the  vessel  and  its  owners 
are  liable  for  every  improvident  or  negli- 
I  gent  order  of  the  captain  in  the  course  of 
I  the  navigation  or  management  of  the  ves- 
sel." 

The  questions  of  law  upon  which  that 
court  desired  the  advice  and  instruction  of 
the  Supreme  Court  are — 

"First.  Whether  the  vessel  is  responsible 
for  injuries  happening  to  one  of  the  crew  hy 
reason  of  an  improvident  and  negligent  or- 
der of  the  master  in  respect  of  the  naviga- 
tion and  management  of  the  vesael. 

**Se<-ond.  Whether  in  the  navigation  and 
management  of  a  vessel  the  master  of  the 
vessel  and  the  crew  are  fellow  servants. 

"Third.  Whether,  as  a  matter  of  law,  the 
vessel  or  its  owners  are  liable  to  the  ap- 
pellee, Patrick  Shea,  who  was  one  of  the 
crew  of  the  vessel,  for  the  injury  sustained 
by  him  by  reason  of  the  improvident  and 
negligent  order  of  the  master  of  the  vessel 
in  ordering  and  directing  the  hoisting  of 
the  gangway  at  the  time  and  under  the  cir- 
cumstances declared;  that  is  to  say,  on  tii< 
assumption  that  the  order  so  made  was  im- 
provident and  negligent." 


ISO] 


Mr.  John  H.  Roemer  argued  Uie  cau 

and  filed  a  brief  for  appellees: 

If  a  state  statute  gives  a  right  of  action 
touching    a    subject    of    maritime    natu 
admiralty    can    administer    the    law    by    a^ 
proceeding  i?i   rem   if  the  statute  grants  a— ■ 
lien,  or  in  prraoiwui,  no  lien  being  granted..^ 

The  Cuisair,  145  U.  S.  335,  anh  tiowi.  Bar^ 
ton  V.   Uroirn,   31)   L.   rd.   727.    12   Sup.   Ct^ 
Rep.  94!»:  liiiiiloiv  v.  MvLrrson,  30  L.  R.  A^ 
:{:j(),   17   (\  ('.   A.   1,  34   V.  S.  App.  201,  70 
Fed.  113. 

if  the   Wisconsin   statute  merely  applies 
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to  causes  in  personam  already  mnintuinable 
under  the  statute,  or  the  ponimon  or  the 
maritime  law,  it  is  submitted  that  it  is 
eflfective  to  create  liens  in  all  cases  within 
its  scope,  and  ^  that  such  liens  may  be  en- 
forced by  proceeding  in  rem  in  admiralty. 

Mcndell  v.  The  ^farHn  Whiter  Hoff.  Op. 
460,  Fed.  Cas.  No.  9,419;  The  J.  E.  Rum- 
bell,  14S  U.  S.  1,  37  L.  ed.  340,  13  Sup.'Ct. 
Rep.  498;  The  Oregon,  158  U.  S.  186,  39 
L.  ed.  943,  15  Sup.  Ct.  Rep.  804;  The  J,  F. 
Warner,  22  Fed.  342. 

The  subjects  of  admiralty  jurisdiction  in- 
clude all  affairs  relating  to  mariners, 
whether  ship  officers,  or  common  mariners; 
their  rights  and  privileges  respectively; 
iUeir  ofBce  and  duty;  their  wages;  their 
offenses,  whether  by  wilfulness,  casualty, 
il^norance,  negligence,  or  insufBcienoy,  with 
their  punishments. 

Chamhcrlain  v.  Chandler,  3  Mason,  242, 
Fed.  Cas.  No.  2,675. 

The  rule  of  the  Kiijt^lish  courts  tliat,  un- 
less the  owner  is  liable  at  common  law.  the 
Tesvel  cannot  be  held  in  adniirulty,  has  been 
rejected  in  this  country. 

Homer  liamsdcll  Transp.  Co.  v.  La  Com- 
paffuic  (jcniralc  Travnat Uint'ujuc,  182  U.  S. 
40iK  45  L.  ed.  1155,  21  Sup.  Ct.  Rep.  831. 

Even  in  cases  of  marine  torts,  independ- 
ent of  pri/c,  courts  of  admiralty  arc  in  the 
habit  of  giving  or  withholding  damages 
upon  enlarged  principles  of  justice  and 
e<|uity,  and  have  not  circumscribed  thcm- 
selvos  within  the  positive  boundaries  of 
mere  municipal  law.  They  have  exercised 
a  conscientious  discretion  on  the  subject. 

The  Marianna  Flora,  11  Wheat.  54,  6  L. 
ed.  405;  The  Palmyra.  12  Wheat.  1,  6  L.  ed. 
531;  The  Explorer,  20  Fed.  135;  The  Wan- 
dert-r.  20  Fed.  140;  The  Max  Morris,  24  Fed. 
8G0,  28  Fed.  881,  137  U.  S.  1,  34  L.  ed.  586, 
i  1   Sup.  Ct.  Rep.  20. 

If  it  should  be  determined  that  the  pro- 
Ceeiling  should  have  been  commenced  in  per- 
^onatny  and  not  in  rem,  the  question  cannot 
1^  raised  at  this  tinie. 

Betts,  Admiralty  Practice,  99;  The  Ze- 
9^ohia,  Abb.  Adm.  48,  Fed.  Cas.  No.  18,208; 
Roberts  v.  The  Hvntaville,  3  Woods,  386, 
^eid.  Cas.  No.  11,  904;  The  Union,  4  Blatchf. 
OO,  Fed.  Cas.  No.  14,346;  The  White 
^qit'tU,  4  Blatchf.  103,  Fed.  Cas.  No.  17,570; 
^he  Monte  A.  12  Fed.  331;  The  Willamette, 
dl  L.  R.  A.  716,  18  C.  C.  A.  366,  44  U.  S. 
-App.  26,  70  Fed.  874;  Leathers  v.  Blessing, 
X06  U.  S.  626,  26  L.  ed.  1192;  Chamberlain 
Xr.  Ward,  21  How.  554,  10  L.  ed.  211;  The 
Charles  Morgan,  116  U.  S.  69,  29  L.  ed.  316, 
fS  Sup.  Ct.  Rep.  1172;  2  Brown,  Civil  & 
-Adm.  Law,  p.  400;  The  Warren,  2  Ben.  498, 
^ed.    Ca«.   Na    17,192;    The  Bilbao,   Lush. 

The  reported  cases  show  that  there  is  a 
conflict  of  opinion  as  to  whether  or  not  the 
VcBsel  and  its  owners  are  liable  in  admiralty 
<or  the  negligence  of  the  master  in  the  man- 
Cigeinent  and  navigation  of  the  ship,  proxi- 
mately causing  injury  to  an  ordinary  sea- 
man.    The  line  of  cases  holding  that  the 
Yeasel    and   its   owners   are   responsible   in 
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such  cases  is  certainly  supported  by  1^  bet- 
ter reasoning. 

Peterson  v.  The  Chandos,  4  Fed.  645;  The 
Clatsop  Chief,  7  Sawy.  274,  8  Fed.  163,  767; 
The  Titan,  23  Blatchf.  177,  23  Fed.  418; 
The  A.  Beaton,  43  Fed.  692;  The  JuKa 
Fowler,  49  Fed.  277;  The  Frank  d  Willie, 
45  Fed.  494;  McCullough  v.  New  York,  Jf, 
H.  d  B.  R.  Co.  9  C.  C.  A.  521,  20  U.  S.  App. 
570,  61  Fed.  364. 

To  the  same  effect  see  also  Keating  v. 
Paoifie  Steam  Whaling  Co.  21  Wash.  415, 
68  Pac.  224. 

Mr.  Oharlee  H,  Van  Alatine  argued 
the  cause  and  filed  a  brief  for  appellants: 

A  proceeding  in  rem  in  admiralty  is  a  pro- 
ceeding to  give  effect  to  a  maritime  lien; 
and  such  alien  must  always  e.xist,  to  form 
the  basis  of  such  a  proceeding. 

Beane  v.  The  Mayurka,  2  Curt.  C.  C.  72, 
Fed.  Cas.  No.  1,175;  The  Rock  Island 
Bridge,  6  Wall.  213,  215,  aub  nom.  Galena, 
D.  D.  d  M.  Packet  Co.  v.  Rock  Island  R. 
Bridge,  18  L.  ed.  753,  754;  The  Corsair,  145 
U.  S.  335,  347,  sub  uom.  Burton  v.  limn  n, 
36  L.  ed.  727,  731,  12  Sup.  Ct.  Rep.  040; 
Vandeicater  v.  Mills,  10  J  low.  82,  SiK  l.'>  L 
ed.  554,  556;  The  Olidr,  167  U.  S.  606,  012, 
42  L.  ed.  206,  298,  17  Sup.  Ct.  Rep.  030. 

The  question  as  to  the  true  limits  of  mar- 
itime law  and  admiralty  jurisdiction  is  un- 
doubtedly exclusively  a  judicial  question. 
But  what  the  law  is  within  those  limits,  as- 
suming the  general  maritime  law  to  be  the 
basis  of  the  system,  depends  upon  what  has 
been  received  as  law  in  the  maritime  uj|- 
ages  of  this  country,  and  on  such  legislation 
as  may  have  been  compet<»nt  to  affect  it. 

The  Lottawanna,  21  Wall.  558,  euh  nom. 
Uodd  V.  Heart  t,  22  L.  ed.  654. 

The  ancient  maritime  codes ^  are  insuffi- 
cient to  give  a  seaman  a  lien  upon  the  ves- 
sel for  damages  based  on  mental  and  physi- 
cal pain  and  loss  of  earning  capacity. 

Appendix  to  30  Fed.  Cas.  pp.  1174,  1191, 
1200,  1209;  The  City  of  Alexandria,  17  Fed. 
390. 

The  court  cannot  make  the  law;  it  can 
only  declare  it.  If,  within  its  proper  scope, 
any  change  is  desired  in  its  rules  other  than 
those  of  procedure,  it  must  be  made  by  the 
legislative  department. 

The  Lotta^ranna,  21  Wall.  676,  577,  eub 
nom.  Rodd  v.  Heartt,  22  L.  ed.  662,  663. 

As  the  appellee  resorted  to  a  libel  in  rem^ 
the  court  is  bound  by  the  maritime  law. 

Homer  Ramsdcll  Transp.  Co.  v.  La  Com' 
pagnie  06n6rale  Transatlantique,  182  U.  S. 
406,  45  L.  ed.  1165,  21  Sup.  Ct.  Rep.  831. 

By  the  maritime  law  of  this  country  the 
liability  of  the  vesrel  owner,  in  cases  like 
the  present,  is  limited  to  medical  and  surgi- 
cal attendance,  and  wages  to  the  end  of  the 
voyage. 

The  City  of  Alexandria,  17  Fed.  390. 

Cases  holding  the  owner  liable  in  perean- 
am  are  rested  on  the  common  law. 

The  Titan  and  The  Hills,  23  Blatchf.  177, 

23  Fed.  413;  The  A.  Beaton,  43  Fed.  592; 

The    Sachem,  42    Fed.  66;   McCullough    v. 
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»•«.  Tork,  y.  H.  d  n.  R.  Go.  B  C.  C.  A.  621, 
M  U.  B.  App.  570,  fil  Ftd.  384. 

Tht  Federal  courts  enforce  liens  created 
bj  tta.le  statutes,  upon  veBsels,  when  such 
BtAtutee  are  not  in  conflict  with  the  laws 
and  usages  of  the  United  States,  because, 
and  only  because,  the  lien  touches  a  subject 
within  the  constitutional  jurisdiction  of  the 
Federal  courts;  and  it  necessarily  follows 
that  the;  cannot  go  beyond  the  state  or  mu- 
niaipal  law  creating  tHe  cause  of  action  and 
lieu. 

Bigeloxe  v.  Siekeraort,  30  L.  R.  A.  336,  17 
C.  C.  A.  I,  34  U.  8.  App.  2B1,  70  Fed.  113; 
The  City  of  Honcallc,  55  Fed.  98.  107,  108, 
112i  Bherlcek  v.  Atling.  93  U.  S.  104,  23 
L.  ed.  820;  The  Coraair,  145  U.  8.  347,  *u6 
twin.  Barron  v.  Broicn,  36  L.  ed,  731,  12  Sup. 
Ct.  Rep.  049. 

Under  the  facts  certified,  appellee  and  the 
mastAr  of  the  vessel  were  fellow  servants; 
and  the  oniiers  are  not  liable  under  the  laws 
of  the  state. 

Hedley  v.  Pinkncy  £  Bona  S.  8.  Co.  [18D2] 
1  Q.  B.  68;  Dtt'jrr  v.  AnKrican  Exp.  Co.  82 
WU.  307,  52  N.  W.  304;  Stutz  v.  Irmour, 
S4  Wis.  623,  54  N,  W,  1000;  Cadden  v. 
American  Steel  Barge  Co.  88  Wis.  400,  GO 
N.  W.  800;  Earlford  v.  Aor/hcrn  P.  R.  Co. 
91  Wis.  374,  64  N.  W.  1033;  Klochimki  v. 
Bhofcs  Lumber  Co.  03  Wis.  417,  67  N.  W. 
t34;  UcHi^on  t.  Ida  if  in.  Co.  05  Wis.  308, 
70  N.  W.  478;  Albrecht  v.  Chicago  &  V.  W. 
R.  Co.  108  Wis.  530,  53  L.  R.  A.  663,  84  N. 
W.  882;  Wisfcic  v.  Muatcllo  Qramtc  Co.  Ill 
Wij.  443,  87  N.  W,  461;  Thompson  v.  Her- 
■Mnn,  47  Wis.  602,  32  Am.  Rejp.  784,  3  N. 
W.  670;  Uathcica  v.  Ca»e,  61  Wis.  401,  60 
Am.  Rep.  161,  21  N.  W.  613. 

Ur.  Justice  Bromt  delivered  the  opinion 
Of  the  courl: 

In  the  view  we  take  of  this  case,  we  find 
it  neoessarr  to  eipress  an  opinion  only  up- 
on the  first  and  third  questions,  which  are. 
In  substance,  whether  tne  vessel  was  liable 
in  rem  to  one  of  the  crew  by  reason  of  the 
improvident  and  negligent  order  of  the  mas- 
ter in  directing  the  hoisting  of  the  gangway 
for  the  discharge  of  cargo,  before  the  ar- 
rival of  the  vessel  at  her  dock,  and  during 
a  heavy  wind.  As  this  is  a  lilwl  in  rem,  it 
1b  unnece»iary  to  determine  whether  the 
owners  would  be  liable  to  an  action  in  per- 
honam,  either  in  admiralty  or  at  common 
law,  sJthou^h  cases  upon  this  aubject  are 
not  wholly  irrelevant. 

It  the  rulings  of  the  district  court  were 
eorrrct,  that  the  vessel  was  liable  *n  rem 
for  these  injuries,  such  liability  must  be 
founded  either  npon  the  general  admiralty 
law  or  upon  a  focal  statute  of  the  state 
within  which  tbe  accident  occurred.  As  the 
admiralty  law  upon  the  subject  must  be 
gathered  from  the  accepted  practice  of 
courts  of  admiralty,  both  at  home  and 
abroiid.  we  arc  lioiinri  in  unawering  thin 
[16S]qnestion  to  examine  'the  sources  of  this  law 
and  its  adininistration  in  the  courts  o(  civ- 
ilixul  roiintries,  and  to  apply  it,  so  far  ss  it 
in  consonant  with  our  own  usaeet  and  prin- 
ciples, or,  as  Mr,  Justice  Bradley  observed 
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in  The  LottawantM,  21  WalL  6U.  Mb  noM. 
Rodd  V.  Reartt,  ZS  L.  ed.  664,  "haTinc  re- 

Krd  to  our  own  legal  history  OonstitiAion, 
^slation,  usages,  and  adjiuuisationa." 

By  article  6  of  the  Rules  of  Oleron,  sail- 
ors injured  by  their  own  miseondnet  could 
only  be  cured  at  their  own  expenae,  and 
might  be  discharged;  "hut  if,  bv  tbe  roas- 
ters order  and  commands,  any  of  the  ship's 
company  he  in  tlie  service  of  the  ship,  and 
thereby  happen  to  be  wounded  or  otherwise 
hurt,  in  that  case  they  shall  be  cured  and 
provided  for  at  the  cost  and  charges  of  tbe 
said  ship."  By  article  18  of  the  Laws  of 
Wisbury,  "a  mariner  bein^  ashore  in  tlie 
master's  or  tbe  ship's  service,  If  be  should 
happen  to  be  wounded,  he  shall   be   main-  ^ 

tained  and  cured  at  the  charge  of  the  ship,"         ^ 

n-ith  a  further  provision  that,  if  he  be  in-       

jured  by  his  own  recklessness,  he  may  be  — ^, 
discharged  and  obliged  to  refund  what  he  ^-^ 
has  received.  Practically  the  same  prori —  ^ 
sion  is  found  in  article  39  of  the  Iaws  oK-^^_ 
the  Hanse  Towns;  in  the  Marine  Ordinnn-  .^- ^ 
ces  of  Louis  XIV.  book  JIT.  Utie  4,  article .fl^ 
11;  and  in  a  Treatise  upon  the  Sea  lam  '  a.  ' 
published  in  2  Pet.  Adm.  Dec.  In  neithe=^^^ 
of  thnsc  sncient  Codes  does  there  appear  1  ■  (^ 
be  any  distinction  between  injuries  receive^;^  ^ 
accidentally   or  by   negligence,   nor  does  » 

appear  that  the  seaman  is  to  be  indemnitii^^  ^^ 
beyond  his  wages  end  the  expenses  of  hm.  _Miia 
maintenance  and  cure.     We  are  also  left  jg 

the  dark  as  to  whether  the  seaman  ii 
a  case  has  recourse  to  the  ship  herself,  __ 

is  remitted  to  an  action  against  the  owne^^^sji^ 

l)y  the  modem  French  Commercial  C^^^tm^D 

(art,   262),   "seamen   are   to   be   paid   T*^ j, 

wages,  and  receive  medical  treatment  at  y,g 

e.'ipense  of  the  ship,  if  they  fall  sick  dui in- 

a  voyaee,  or  be  injured  in  the  service  of  the 

vessel.'  Commenting  upon  this  art^-rScle, 
Goirand  says  in  his  commentaries  upon  tJtt 

French  Code,  that  "when  a.  sailor  tall^^a  jt( 
before  the  Bailing  of  the  vessel  he  hs^^a  no 
right     to     his     wages;    if    be    becoTneii.  in 

during  the  voyiigc,  and  from  no  fault  o  -S  bfj 
own,  he  is  paid  his  wages,  and  tended  a'^  tie 
expense  of  the  ship,"  and  if  he  is  leC"*  on 
shore,  the  ship  is  also  liable  for  the  ex-^^iw 
of  bis  retui-n  home;  and  'under  articles  A^flTOi 
the  same  treatment  is  accorded  to  sxB.iJon 
wounded  or  injured  in  the  service  of  tbe 
ship.     The  exjirnM^s  of  treatment  and   *ln»  j 

ing  are  chargeable  to  the  ship  alone,    <3r  to  j 

the  ship  and  cargo,   according   to  wlfetfcer  ; 

the  wounds  or  injuries  were  received  in  iht  .' , 

service  of  the  ship  alone,  or  that  of  the  skip 

tiiniiliir  provisions  are  found  in  tlw  IttI-  ,^. 
iaii  Code,  article  363;   the  Belgian,  artick 

2tI2:  the  Dutch,  articles  423  and  424;  thi  : 
Brazilian,  article  660;   the   Chilian,  Kticle 

^41:  the  Argentine,  article  1174;  the  Pwto  ^ 

gueae,  article  1460;  the  Spanish,  irticka  ... 
718  and  710;  the  German,  articles  64B  (»d 

549.     In  some  of  these   Codes,  notably  lli«  _j 

Portuguese,  Argentine,  nnd  Dutch,  these  »■  "_ 

[len^N^!<  are  made  a  cliargr  upon  the  sUp  w\  ~j. 

her  cargo  und  freight,  and  considered  ■>>  ~.^ 

subject  of  general  average.     By  the  Argtrt-  -_,, 

tine   Code,  article   1174,   the   sailor  is  Hi*  -  Ji 

entitled  to  an  indemnity  beyond  his  vtfta  i^ 
1MV.1 
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ind  cure  in  case  of  mutnaiion;  nnd  by  the 
3erniaTi  (.'ckIo  ho  appears  to  be  entitled  to 
ui  Indrmniiy  in  all  ca«oa  for  injuries  in- 
iirrefl  in  defense  of  hia  ship;  and  by  the 
Hitch  CVxlo,  the  sailor,  if  disaliled.  is  enti- 
led to  such  damages  as  the  judge  shall 
Iccni  equitable.  In  all  of  them  there  is  a 
provision  against  liability  in  case  of  inju- 
ip5t  received  by  the  siiilor's  wilful  miscon- 
Inot. 

Kxeopt  as  above  indic-ated,  in  a  few  coun- 
rioR.  tne  expense  and  niaintenanee  and  cure 
lO  not  seem  to  con»*titnte  a  privilege  or  lien 
ipon  a  ship,  ainoc  by  the  French  Co<le,  arti- 
le  101,  classifying  privileged  debts  against 
TW»«»1»,  no  mention  is  nuule  of  a  lien  for 
lerHonal  injury.  The  other  Continental 
nd  South  American  Codes  do  not  dilFer 
latcrially  from  the  Kienoh  in  this  particu- 
ar.  l*robably,  lir>wevcr,  tho  expenses  of 
naintenanee  and  cure  would  be  regarded  as 
.  more  inei<lent  to  tlu*  wages,  for  which 
hrre  is  undoubte<lly  a  privilege. 

Bv  Ihe  Knglish  nieKiunit-i'  shipping  art 
17* A  18  Viet.  ehap.  104.  ji  228,  sulxl.  1), 
if  the  master  or  any  seaman  or  apprentice 
ipc^'ives  any  hurt  or  injury  in  the  service 
if  the  ship  <o  which  ho  belongs,  the  expcMise 
►f  ]»rovi(ling  the  necessary  surgical  and 
nrdienl  a«lviee,  with  nltendani-e  and  medi- 
iiirs,  and  of  his  subsist enee  until  he  is 
•iired.  or  <Hes,  or  is  brought  back  to  some 
jort  in  the  United  Kingdoni.  if  shipped  in 
rhn  •I'nited  Kingdom,  or,  if  shipped  iii  some 
iritish  possession,  to  some  port  in  such  pos- 
lession,  and  of  his  eonveyaiiee  to  sucli  port, 
ind  the  expense  (if  any)  of  his  burial,  shall 
le  defrayc'd  by  the  owner  of  such  ship,  with- 
Mit  any  deduction  on  that  account  from  the 
vages  of  such  master,  seaman,  or  appren- 
tice." 

These  provisions  of  the  Britisli  law  seem 
to  he  practically  identieal  with  the  Conti- 
Rontal  CfHles.  In  the  Knglish  courts  the 
iwncr  is  now  held  to  Ih»  liable  for  injuries 
received  by  the  unseaworthiness  of  the  ves- 
lel,  though  not  by  the  negligence  of  the 
master,  who  is  treated  as  a  fellow  servant 
)f  the  owner.  Kes|)on8ibility  for  injuries 
rvici*]ved  through  the  unseaworthiness  of  the 
diip  is  imposed  upon  the  owner  by  the  mer- 
.^lants'  shipping  act  of  1876  (30  &  40  Vict, 
rliap.  80,  §  5),  wherein,  in  every  contract  of 
«rrvic»e,  ex|)re8s  or  implied,  between  an  own- 
Kf  of  n  shi])  and  the  nnister  or  any  seamau 
thereof,  there  is  an  obligation  implied  tliat 
UI  reasonable  means  shall  be  used  to  io- 
Mire  the  seaworthiness  of  the  ship  before 
%nd  during  the  voyage,  llrdley  v.  Pinkncy 
i  Hons'  K.  «.  Co.  flSlM]  A.  C.  222,  an  ac- 
tion at  common  law.  Beyond  this,  how- 
n-^T,  wc  find  nothing  in  the  English  law  to 
indicate  that  a  ship  or  its  owners  are  liable 
Lo  an  indemnity  for  injuries  received  by 
negligence  or  otherwise  in  the  service  of  the 
diip.  None  such  is  given  in  the  admiralty 
Jovurt  jurisdiction  act  of  18(il,  although  it 
leems  an  action  in  admiralty  will  lie 
igninst  the  master  in  pcmonaui  for  an  as- 
sault committed  upon  a  passenger  or  sea- 
fian.  The  Agincourt,  1  Hagg.  Adm.  271; 
rke  Lotcthcr  Castle,  1  Hagg.  Adm.  384. 
rhis  feature  of  the  law  we  have  ourselves 
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adopted  in  general  admiralty  rule  16,  de- 
claring that  'in  all  suits  for  assault  or 
beating  on  the  high  seas,  or  elsewhere  with- 
in the  admiralty  and  maritime  jurisdiction, 
the  suit  shall  be  in  personam  only.*'  In 
England  the  master  and  crew  are  also  treat- 
ed as  fellow  servants,  and  hence  it  would 
follow  that  no  action  would  lie  by  a  mem- 
ber of  the  crew  against  either  the  owners  or 
the  ship  for  injuries  received  through  the 
negligence  of  the  master.  Hvdleu  v.  7*1  mA-- 
ney  d  Sous*  8,  8.  Co.  [1804]  A.  C.  222.  It 
is  otherwiw,  however,  in  Ireland  {Ramsay 
V.  Quinti,  Ir.  Kep.  8,  C.  L.  322),  and  in  Scot- 
land, where  *thc  master  is  regarded  as  a[172] 
vice  principal.  Lcddy  v,  Qibson,  11  Ct.  Sess. 
Cas.  3d  series,  304. 

The  statutes  of  the  United  States  contain 
no  provision  upon  the  subject  of  the  liabil- 
ity of  the  ship  or  her  owners  for  damages 
occasioned  by  the  negligence  of  the  captain 
to  a  member  of  the  crew;  but  in  all  but  a 
few  of  the  more  recent  cases  the  analogies 
of  the  Knglish  and  Continental  Codes  have 
l»een  followed,  and  the  recovery  limited  to 
the  wages  and  exftenses  of  maintenance  and 
cure.  The  earliest  case  upon  the  subject  is 
that  of  Harden  v.  Gordon^  2  Mason,  541, 
Fed.  Cas.  No.  0.047,  in  which  Mr.  Justice 
Story  held  that  a  claim  for  the  expen.ses  of 
cure  in  cast*  of  siekiM'ss  constituted  in  con- 
templation of  law  a  pjirt  of  the  contract  for 
wages,  over  wliieh  the  admiralty  had  a 
rightful  jurisdiction.  The  action  was  in 
personam  against  the  master  and  owner  for 
wages  and  other  expenses  occasioned  by  the 
sickness  of  the  plaintifT  in  a  foreign  port  in 
the  course  of  the  voyage,  all  of  which  wen? 
allowed.  The  question  of  indemnity  did 
not  arise  in  this  case,  but  the  court  held 
that  upon  the  authority  of  the  Continental 
Codes,  and  by  it^  intrinsic  enuity,  there  was 
no  doubt  of  the  seaman's  right  to  the  ex- 
penses of  his  sickness. 

This  case  was  followed  in  The  GcorgCy  1 
Sumn.  l.*)!,  Fed.  Cas.  No.  5,320,  and  in  ^Rced 
V.  CantUddt  1  Sumn.  105,  Fed.  Cas.  No.  11,- 
041.  Though  the  last  case  did  not  involve 
the  question  of  indemnity,  Mr.  Justice 
Story,  in  delivering  the  opinion,  remarked 
that  "the  sickness  or  other  injury  may  oei-a- 
sion  a  temporary  or  permanent  disability, 
but  that  is  not  a  ground  for  indemnity  from 
the  owners.  They  are  liable  only  for  expenses 
necessarily  incurred  for  the  cure;  and  when 
the  cure  is  completed,  at  least  so  far  as  the 
ordinary  medical  means  extend,  the  owners 
are  freed  from  all  further  liability.  They 
are  not  in  any  just  sense  liable  for  conse- 
quential damages.  The  question,  then,  in 
all  such  cases  is.  What  expenses  have  been 
virtually  incurred  for  the  cure?** 

The  question  of  indemnity,  however,  was 
fully  considered  by  Judge  Brown,  of  the 
southern  district  of  New  York,  in  The  City 
of  Alexandria,  17  Fed.  390,  which  was  an 
action  in  rrrn  for  personal  injuries  received 
by  the  cook  in  falling  through  the  fore 
hatch  into  the  hold ;  and  it  was  held  that 
upon  common-law  principles  the  claim 
could  not  l>e  sustained,  as  the  •negligence[173] 
through  which  the  accident  occurred  was 
that  of  fellow  servants  engaged  in  a  com- 
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in    caaea    arising     from     unseaworthiness,  ing    insufBciently     protected     (The     Theta 

niis  departure  originated  in  England  in  the  [1894]   Prob.  280),  or  to  loss  of  life   {The 

merchants'    shipping    act    of    1876,     above  Vera  Cruz,  L.  U.  9  Prob.  Div.  96).     As  we 

(juoted    {CoHch   v.  *s'/cr/,   3  El.  &.  B\.  402;  have  indicated  above,  the  statute  was  con- 

Jledhy  v.  Pinkney  <£•  Hons^  8.  S.  (Jo,  7  Asp.  fined  to  cases  of  damage  done  by  those  in 

M.  L.  Cas.  135   [1894]   A.  C.  222),  and  in  charge  of  a  ship  with  the  ship  as  the  '**nox- 

this  country,  in  a  general  consensus  of  opin-  ious  instrument,"  and  that*  cases  of  dam- 

ion  among  the  circuit  and  district  courts,  ages  done  on  hoard  the  ship  were  not,  with- 

that  an  exception  should  be  made  from  the  in  the  meaning  of  the  act,  damages  done  by 

general  principle  before  obtaining,  in  favor  the  ship. 

of  seamen  suffering  injury  through  the  un-  In  the  case  under  consideration  the  dam- 

■eaworthiness   of   the   vessel.     We   are   not  age  was  not  done  by  the  ship  in  the  ordi- 

disposed  to  disturb  so  wholesome  a  doctrine  naiy  sense  of  the  word,  but  by  a  gangway, 

by  ainr  contrary  decision  of  our  own.  which  may  be  assumed  to  be  an  ordinary 

2.  It  is  insisted,  however,  that  a  lien  is  appliance  of  the  ship,  being  blown  against 

given  upon  the  vessel  by  a  local  statute  of  the  libellant  by  the  force  of  the  wind. 

BjWisconsin   (Rev.  Stat.   1898,  S  3348) /*re-  It  results  that  the  first  and  third  que^- 

peating  a  previous  statute  upon  the  same  tions  must  be  answered  in  the  negative. 
subject,    which    provides    that    every    ship, 

boat,  or  vessel  used  in  navigating  the  wa*  -^-^— 
ters  of  that  state  shall  be  liable  "for  all 

damages  arising  from  injuries  done  to  per-  SAN  JOSE  LAND  &  WATER  COMPANY, 

sons  or  property  by  such  ship,  boat,  or  ves-  Plff.  in  Err., 

sel,"  and  that  the  claim  for  such  damages  v. 

shall  constitute  a  lien  upon  such  ship,  boat,  g^N  JOSE   RANCH  COMPANY, 
or  vessel,  which  shall  take  precedence  of  all 

other  claims  or  liens  thereon.     As  the  acci-  (See  S.   C.  Reporter's  ed.   177-185.) 
dent  happened  within  3  miles  of  the  port  of 

Milwaukee,  and  as  the  Constitution  of  Wis-  Error  to  state  court — Federal  question-^ 
eonsin  fixes  the  center  of  Lake  Michigan  as  railroad  land  grants  —  forfeiture  —  6ofia 
the  eastern  boundary  of  the  state,  there  is  fi^  purchasers — rights  as  against  prior 
no  doubt  that  the  vessel  was  navigating  the  appropriators. 
waters  of  that  state  at  the  time  of  the  acci- 
dent. But  the  vital  question  in  the  case  is  1.  A  Federal  right  is  "«peclally  set  up  or 
whether  the  damages  arose  from  an  injury  claimed  in  a  state  court,"  within  the  mean- 
done  to  persons  or  property  by  such  ship,  L"!*,**'  ^;  ^-  ^7;.^^**^*  *  J^  ^V*  ^;  ^f^J"' 

boat,  or  Vessel.    The  stktute  was  doubtless  f/«^-  ^^^li^' ^^^1:^  rlur,  ""^t  tU^'in^t^ 

.'.,..      J  J    .                                r       ii:  tion    on  toe    supreme   Court   of   toe   United 

pnmarily  intended  to  cover  ca^s  of  colli-  gt^tcs  of  u  writ  of  error  to  such  court,  where 

sion   with  other  vessels  or  with   structures  ^  claim  of  such  right  sufficiently  appears  in 

affixed  to  the  land,  and  to  other  cases  where  a  motion   for  new  trial  and  In  the  asslgn- 

the  damage  is  done  by  the  ship  herself,  as  mcuts  of  error  In  the  state  supreme  court. 

the  ofTending  thing,  to  persons  or  property  and  was  fully  considered  In  the  opinion  of 

outside  of  the  ship,  through  the  negligence  that   court,   whoso   decUIon   was  adverse   to 

or  mismanagement  of  the  ship  by  the  offi-  ^^^^  claim. 

cer»  or  seamen  in  charge.     To  hold  that  it  2.  Land    within    the    Indemnity   limits   of   the 

applies  to  injuries  suffered  by  a  member  of  fU*'lo^''/f/L*?®  ft  **Lo''°5'*"*o^,'o.^"i^ 

t:fr  crew  on/b^rd  the  ship  i  to  give  the  ?,^;  '^Z!^^^  f  ^^ic^fl^ ViMX 'o'o^V  ^y 

act  an  effait  beyond  the  ordinary  meaning  reason  of  the  forfeiture  of  such  grant  by  the 

of  the  words  used.     Would  it  apply,  for  in-  act  of  July  6,  1886  (24  Stat,  at  L.  123.  chap. 

-s^tance,     to     injuries     received     in     falling  637),  pass  to  the  Southern  Paclflc  Railroad 

t.hrough  an  open  hatchway;   or  to  a  block  Company,  although  such  land  was  within  the 

t>lown  against  a  seaman  by  the  force  of  the  place  limits  of  the  grant  to  the  Texas  &  Pa- 

»rind,    though    the    accident    in    either   case  cific  Railroad  made  by  the  act  of  March  3, 

vnight  have  resulted  from  the  negligence  of  1?71    dO  Stat,  at  L.  573.  chap.   122),  the 

th«.  mimtpr*     Wp  think  not  ''**^^*"     ^^^^^    ^^^^^     subsequenUy     became 

t.liernnster.     we  think  not.  ^^^  ^^  ^^  ^^^  Southern  Pacinc  Railroad  Com- 

The  act  m  this  particular  uses  the  same  p^^^  ^^,^b  built  the  road  and  selected  the 


language  as  the  7tn  section  of  the  English 
admiralty  court  act  of  1861,  which  declares 


land  under  that  act,  since  the  forfeiture  of 
the  earlier  grant  did  not  inure  to  the  benefit 

%hat    "the    hi^h    court   of    admiralty    shall  of  the  Inter  Rrantee,  but  to  the  benefit  of  the 

liave  jurisdiction  over  any  claim  for  damage  United  States. 

<Jone  Dy  any  ship."     Construing  that  act,  it  3.  One  who  enters  on  public  land  and  constructs 

lias    been   held   by   the   court   of   admiralty  a  Plpe  Hue  thereon,  under  a  claim  of  owner- 

that  it  applies  to  damages  occasioned  by  a  «blp  of  a  water  right.  Is  entitled  to  the  protec- 

vesfiel  coming  in  collision  with  a  pier   {The  "^°  *''^^^,  Tf*'^^  ^'^%^  ""J^  ^*^?oJ*K^! 

Tri.f«    TWO    kA,^    1,  TiVw^i    OQ    ««f a \  \t>a  ^J  the  act  of  Congress  of  July  26,  1866  (14 

Vhla,  L.  R.  2  Adm.  &  Eccl.  29,  note)    and  g'^     ^^  ^   ^^    ^^       262).  |  9.  as  against 

also  to  cases  of  personal  injury  {The  Sylph,    ^ 

JL  R.   2   Adm.   &  Eccl.   24,   where   a   diver,  Note. — On  writs  of-  error  from  United  Staten 

while  engaged  in  diving  in  the  river  Mersey,  Supreme  Court   to  state  courtn—aee  notes  to 

WAS  cau|ht  by  the  paddle  wheel  of  a  steam-  ilSP^"°  7'  ^«»*«r/*  V^°l^?-  ^\  Hr^o  ^aJ' 

r.   -«^    ...#r«^^    ^J»o;^»^oKi»   ;.i;i,,-»\  .    Ki»f  267;   Klpley  v.   Illinois,  42  L.   ed.   U.   S.  008; 

er  and  suflTered  considerable  injury)  ;    but  ^„^  ^^  Buchanan.  .39  L.  ed.  U.  8.  884. 

not  to  a  case  where  personal  injuries  were  4,  ^^  ,a„d  prant/i  to  railrondn—Bee  note  to 

,      wwtained  by  a  seaman  falling  down  into  the  Kansas  P.  R.  Co.  v.  Atchison,  T.  &  8.  P.  R.  Co. 

^77] hold  of  a  vessel,  *owing  to  the  hatchway  be-  28  L.  ed.  CJ.  8.  704. 
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ITS,  1TB  SiTPREME  Court  ov  thi  United  States.  Oct.  Tbk, 

■abseiiiient  purrbaBerii  ol   Ihe   Innd   from  the  portion  of  wliitli  the  San  IHmOs  creek  Hows-, 

Souihprn   rneltic   Itallroad   Compony.   wbow  that  prior  to   December,   1883,  one   Btowell 

only  flnlio  lo  auch  Innd  reals  upon  the  rif[hl  duimwl  to  own  a  natcr  riaht  in  tlip  Wattrs 

or  purrbuw- from  'li» J  nlt^  S"";".  fl"^';  j-/  llowinfi  down  s.i.'ii  >wk.  t.l.o  ch.rnrtcr  an.l 

,i^„    <-«    II   K   .-^mn   H,»V  V^i   „   iVa-i'  P^t''"'  "^  "'i"''''  'I"'  ™uit  did not ailjiiJicale. 

I    n,    10   bona   Ode   pi.rrhawra    (rom   rallwaj  """l  ">*"'  "'"'  l"'"'  '"tei.-d  upon  tlie  land  ; 

eoDipiDles  o(  forfeited  laads.  o""  coiislnictM  ncrohM  a  portion  of  it  a  12-        _J^ 

4.  Bona  Ude  purchaiera  ot  (orfelled  landa  from  '"ch  P'pe  I'nc  for  Oif  puriw*;  o(  conducting    ^^ 

B  mllroad  voinpan;,  wbo  are  not  In  poaaeialon  the  water  no  elninied  by  niin  irom  its  point    Tf~' 

■ad    hiLve   not   attemplrd   to  eiprclse   tbeir  of  divcrdioii  acroitH  anidlnnd])  to  other  land:!;  f: 

rlRht  und.T  tliQ  act  of  Congivas  of  March  3,  thiit  prior  to  July,  1B87,  the  San  Jowi  Kaucla-^^ 

1887   (24  8(at.  at  I,,  sno.  <-linp.  3T6,  U.  8.  Company,  dtfi'ndaiit,  hail,  Iw  nu'AiK-  convTV    -^^T* 

Cooip.  Slat.  IfWl.  p   innr,),  (  n,  to  |mr<l.aw  n,,^^  KUc«.iile<I  to  tlie  rights  of  Stoivfl!.  anc*^"^ 

the  land.  fro...  the    Jnlled  Slatca,  Br«  not^  by  „|^  ..„„H(n,cUHi  ..|H.n  Hillh  land,  ut  u  !«in.-i^» 

■oni  eluiuloe  ilu  ui1vb™i!  Inri-ri'st  iLurpIn.  flowed,  a  brick  nnd  ceinfiit  foreUiy,  !*iiiid  '"•'■w-,^^^ 

or  duni,  mid  laid  tliorrfruin  acroa*  a  iiurtii^K  ^  v"* 

.„      ,,,,  of   wiid   Innd   ,1   14im-h   pipe   Hne.   U.th  "" 

l'^"'  ^'•'■J  whi<h  |,ipi»  lines  it  .Uirtis  the  rig!.!  to  tnaf  ^  _:*' 

tain,  hut  inakeri  uu  olhiT  claim  of  riuht  .^  J* 

Bubmillfd     fkctmitT     2,     ;902.       Dcciiftit  audi  lands.  ^"^  " 

Jforc/i  2,  /.'"'.f.  L'|>oii    lliiH    atiite    of    facts    the    ^niwr  -».  ,. 

eomt  i'iitri-.Hi  ,i  iudinnent  in  favor  of  tiic  _'?' 

IS  ERltOR   to  tliP  Rnprrnie  Court  of  the  fwidaut.  whi.h  Mas  adintJi-*!  \<v  the  sui.n  _«.  -  "^ 

State  of  Ca1ifurui>i  to    re^-i.'W    a    i\tvr<f.  ranii-t.      IJ(t  V-.i\.  (17;!,  Hi    I'lie.' •2ll!l.      \\\tm-  ^-^.^^ 

which  aflinnod  a  judpueiit  of  thn  Supi-rior  n|Hin  the  plniiititr  sued  out  thia  writ  of    ^^g  Jj" 

Court  in  fivor  ot  di'f.-ndiint  in  iin  aclion  lo  ror.  "' 

(juict  title.     A/!irm'-l. 

S*e    «a.ne   caae    belo«v,   120  Cal.  673,  62        y^     y^     H.    Anderso.    *ul.,nitlcl  „ 

P"":-  209.  ^„„^  f„,  ,,,„i„tiff  i„  ..,r„r.     .»,«„.  J,         ,^ 

_  /I  i'(f i-iM/ji  and  UirJiiird  DuiiiiigaM  were  u.^ 

Statement  hv  Mr.  JiMtire  Browni  l,j,„  „„  t[,j.  ij^j^.f.  '  """ 

11781     "fhiii  wM  nn  action  brought  in   1981)  by        -n,;^   i,  „„  ^..^'j,^  ^^j^r  „  s,„(^  „^ 

the  Land  &  Water  Coiupuny.ui.der  the  lode  „,,,i„,,  ,M^^,mits  the  holder  of  anv  kin.l  t   ,/,„ 

of  Civil   Pioec<ii.re  of  California,  to   quiet  t..r,.,t  in  real  prolrtty,  whether' etiiiil-.h  ,i,. ," 

the  title  ..t  the  olaintilf  and  .letermine  the  ,,      j    ^^  ,„ainl.iin   an   action   to  dei,r,„„  '  J 

nntun-  of  the  n<lvcr«.  elanii  of  the  defend-  „|J,  ^,„i„„  ^j  „„,„,.^  „j^p^   ^^  l,i„,  .  / 

nnt  to  the  half  of  a  quarter  seetion  of  land,  ,[|jg    ,j.i„.(ii,.r   in  or  out  of   iK>s-e->iipi»    ii  / 

which  luid  l>ecn  sold  hy  the  Southern  I'acitic  ^^^j'  |in,j,,i,j,„|  i^.,,,.,  that  the  holder  t>l  an  ■ 

Hailroiul    Comi.any    I-ebnuiry   28,    1887     to  i„,„-itnble  till.-  .ii«y  i.ot  nmintain  llie  =.,ii,„, 

nl«int.ir«  prede«.8«>r8  in  title,  as  part  of  ^^^^^^  ^,,,.  ,,„,,,'  „,  j,,^  ,       ,     jti,, 
ita  land  (trant  of  1871.  ;v«miV  v    ini.l.-ih    MI   f.il     Mil   ->■•  I'je.  r 

Tlie  ciw   waa  tried  in   18110,  thouRh  the  3.,3:7ici-<v\    /w/, / 53(^1  "iS    M,,,  v  •\ 

decree    «-,.«    not   entered    until    ;8»7.    The  /.o,,;^,,,,;,.  los  C.l,  liVo,' 4l"pae.  NiMl.  - 

faH'"  found  bv  the  court  were  aubstantially        ,,-  .      ,   ii ,,,,,],   ->     lun-    ,,m[>r.  .muw  > 

that    the    Southern    Pacific   Knilroad    Com-  ^Jht  orinteHTi^i  tile  lind  \ii3tU^ 

jiuny   hud   accepted   the   benefit   ot   a   land  (iJ.. ,,,.,., .i,,.,,;^  t1i,.i-.M,f  in  .i,.-!  f.Iiili  lor  vi\»>'         '■  ' 

grant  made  Mareh  3,  1871,  to  the  Texas  &  J„i^  ,,„;:,;',„,,     t'"     „ii  i,  ,,,,,-    t«         i 

I'acillc   railroad,   filed   ita   map   of   location  '^!^  .*' ^:V'?^   .  TL  '      "  '  '  ' 

April    3,    1B71,   and   on    August    12.    1873,  ''X-iTmn"'  K      17  l.,,ml  l>.-t-   W.n''         * 
formed    a    new    corporation,     alwl    Itnown      .  ,,    ...     ^ ,'  ,       ,   ,,    ^    _.■_     _'         jj 

ax    the    Soutlrtjrn    Fiieilic    Kailroad     Com-  '"'""  ^-   "■"■"'•  -'   ';"",',■     i  ,V    Ta     1; 

n^nyi    built  and   eon,t.rn..ted   a   road   from  );^:J^':'"1,/T^^!   .yJVT;}  tl}t-^ 

Tehathapi    pass    Uv    way    of    Lo-»    Anijelca  V> T     ^l\^       -u-      A         h         ii-' 

to  Yun.;!.  aid  >«.le,tted  the  land  in  oueation  r-  ':""''   ^J^'  ■"'*.'.■   '"""'    *■   ".""'?"■ 


to  Ynnia,  ami  >«.le,tted  the  land  in  question  "  ';«"^      -,,/„■   ',  *"    ,/"«7      ii 

under  the  act  of  March  3,  1871 ;  that  Mich  !;''"', ™' ,,   ,,■   """'  V,  j   "^1,;       ,  ti^r 

land    was   within   the   pla™   limit*   of   the  ',^f-  ^^f:  """"•'  ]•  «"  '-■rff<--  21)  L..n<l  ^ 

Southern  ratilic.  and  aJBo  within  the  indem-  -%•  :    '•/■""'^   '-   '','"!''" "^'' •. —,.^'™ ,'^^^ 

nitv  liuiitaof  a  land  grant  to  the  Atlantic  *  '-■     ."'"''''','■•    '■'',,  "'A'  ,."',:  "^.  ■",  ^^   „ 

Pacific   railroad   by  Set  of   July   27,    180B.  '=«■•','',''>   ',"!.""  '"  "■  '"■  '■  -"''""''*. 

This   latUr   coinpany   never   complied   with  '-""d  »!■<;-  2.)..  .      ,      ..,         ^     ».*. 

llie  termB  of  tlie  grant,  and  never  built  ita        The  riBhl  of  a  honu-st.-ad  wttlor  who   t^ 

^g^  **  made  entry,  hut   has   not  iitndo  tinal  |ir«^ 

That  on  Februarj-  28,  1887,  the  Southern  of  residence  and  cultivalion,  or  oUaim-J  » 

Pncilie  agreed  with  two  parties  named  No-  patent,    i.nio. mis    to    an    equitable   mtei*" 

Ian  and  lU^kenlively  to  (ill  them  this  land.  ■"  the  land,  « lib j vet  to  the  future  P«-r(urw 

nnd.afler  the  receipt  from  the  Inited  States  ""W  of  certain  coiid.ti.«i«  ;   nn.1,  until  ftf 

of  a  iMilent  therefor,  to  delii-cr  lliem  a  deed;  '"led  by  failure  to  iH-r(orm  Ihe  comlilrew 

that  bv  subsequent  conveyances,  and  on  Au-  it   must   prevail,   not   only   OKiiin-t  iiidiiiH 

gust  211.  1888,  the  riBht  of  the  craiitees  be-  uals,  but  against  the  governinent. 
^ine  vcMed  in  the  plainlilT,  the  San  .lose        .W<'.-.....    v.   «,u,r„.    lOtt   Cal.  <MJO.  JO  !• 

I_tnd  A   WaU'r  Companv:   that  the  land  is  K.  A.  y34.  a!)  Pac.  lOUO. 
mlinrii-J   in   Sun  Uiiiian' eaiiyun,   through   a        The  clfcct  of  a  withdruwa)  of  the  Uid' 

ree  inv-t 
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from  settlement,  by  virtue  of  a  grant  to  the 
railroad  company,  is  well  settlwl. 

SI.  Paui  d  /'.  y^  ('o.  V.  SortfuTti  P.  R, 
Vo.  VM)  V.  S.  1.  17,  :i5  L.  ed.  77,  H4,  11  Sup. 
Ct.  Rep.  .{SI):  liuttz  v.  iWorthnn  P.  R,  Co, 
119  U.  S.  (il),  30  L.  ed.  33fi,  7  Sup.  Ct.  Rep. 
100;  Saye  v.  titrcuson,  64  Minn.  517,  67  N. 
W.  544;  Wolcott  v.  Des  Bloinea  Nav.  d  R. 
Co,  5  Wall.  681,  18  L.  ed.  689;  Williams  v. 
Baker  J  17  Wall.  144,  153,  8uh  nom.  Cedar 
Rapids  A  U.  R,  Co.  v.  Mariindale,  21  L.  ed. 
5U1,  5G3;  United  Slates  v.  Des  Moines  Nav. 
d  R.  Co.  142  U.  S.  510,  546,  36  L.  ed.  1099, 
1109,  12  Sup.  Ct.  Kep.  308;  Riley  v.  Welles, 
154  U.  S.  578,  19  L.  ed.  048,  14  Sup.  Ct. 
Rep.  1100;  Wood  v.  Beach,  150  U.  S.  548, 
39  L.  ed.  528,  15  Sup.  Ct.  llep.  410;  Nortk- 
era  P.  R.  Co.  v.  Musscr-Saiintry  Land,  Log- 
gituf  d  Mfg.  Co.  168  U.  S.  008,  611,  42  L. 
ed.  598,  599,  18  Sup.  Ct.  Rep.  205. 

The  right  to  acquire  any  kind  of  interest 
in  the  United  Statvd  public  domain,  whether 
it  be  a  right  to  settle  upon,  to  appropriate 
water  upon  it,  or  to  construct  or  maintain 
&  ditch  upon  it,  or  to  divert  water  upon  it, 
ia  confined  to  such  portion  of  such  domain 
as  is  legally  known  as  ''public  land." 

By  public  lands  is  meant  such  land  as  is 
open  to  sale  or  other  disposition  under  the 
general  laws.  Land  to  which  any  claims  or 
rights  of  otliers  attach  does  not  fall  within 
the  designation  of  public  lands. 

Bardon  v.  Northern  P.  R.  Co.  145  U.  S. 
535.  30  L.  ed.  800,  12  Sup.  Ct.  Rep.  850. 

The  term  "public  lands,"  in  a  statute  au- 
thorizing location  of  scrip,  does  not  include 
•*tide  lands."  The  words  "public  lands" 
are  liabitually  used  in  our  legislation  to  de- 
scribe such  iis  are  subject  to  sale  or  other 
disposal  under  general  laws. 

Mann  v.  Tnvoma  Land  Co.  153  U.  S.  274, 
38  L.  ed.  715,  14  Sup.  Ct.  Rep.  820. 

One  who  has  acquired  a  right  to  maintain 
a  pii>e  line  over  public  lands  cannot,  after 
the  rights  of  others  have  intervened  in  the 
hind,  acquire  any  new  rights  on  the  land 
di  ire  rent  from  those  already  acquired  by  vir- 
tue uf  his  old  easement. 

Mcauirc  V.  Broion,  100  Cal.  670,  30  L.  R. 
A.  3S4,  39  Pac.  1060;  Sturr  v.  Beck,  133  U. 
S.  541,  33  L.  ed.  701,  10  Sup.  Ct.  Rep.  350. 

One  who  has  an  easement  for  a  ditch  can- 
not change  it  to  a  12-inch  pipe  line. 

Allen  v.  San  Jose  Land  d  Water  Co.  92 
Cal.  138,  15  L.  R.  A.  93,  28  Pac.  215. 

By  iMirity  of  reason,  a  12-inch  pipe  across 
the  land  c^iiinot  be  changed  to  a  14-inch  pipe 
connected  with  a  forcbay  or  dam  constructed 
upon  the  land. 

Mr.  W.  H.  Anderson  also  filed  a  separate 
brief  for  plaintiff  in  error: 

Tlie  court's  opinion  upon  writ  of  error 
from  the  decision  of  the  highest  judicial  tri- 
bunal of  the  state  is  part  of  the  record. 

Cousin  V.  Labatut,  19  How.  202,  15  L.  ed. 
601 ;  Murdock  v.  Memphis,  20  Wall.  633,  22 
L.  ed.  443;  Gross  v.  United  States  Mortg. 
Co.  108  U.  S.  485,  27  L.  ed.  795,  2  Sup.  Ct. 
Rep.  940;  Fire  Asso.  of  Philadelphia  v.  Xew 
York,  119  U.  S.  110,  30  L.  ed.  340,  7  Sup.  Ct. 
Rep.  108;  Creiyer  v.  Shelby  R.  Co,  125  U. 
189  v.  S. 


S.  44,  31  L.  ed.  078,  8  Sup.  Ct.  Rep.  752; 
Scudder  v.  Coler,  175  U.  S.  36,  44  L.  ed. 
64,  20  Sup.  Ct.  Rep.  2(5. 

Where  the  record  affirmatively  shows  that 
a  Federal  question  was  raised, — that  is,  that 
it  was  "set  up"  or  "claimed," — ^whether  that 
fact  is  deducible  from  the  pleadings  or  from 
the  judgment  or  from  any  other  part  of  the 
record,  it  is  sufficient  to  confer  jurisdiction ; 
nnd  it  is  immaterial  where,  when,  or  how 
it  was  raised,  provided  it  wa«  raisetl  prior  to 
the  final  judgment,  and  was  determined  and 
passed  upon  adversely  in  the  final  judgment. 

Maxwell  v.  Newhold,  18  How.  511-510, 
15  L.  ed.  506-508;  Sully  v.  American 
Nat.  Bank,  178  U.  S.  289,  44  L.  ed.  1072, 
20  Sup.  Ct.  Rep.  935;  Cross  v.  United  Slates 
Mortg.  Co.  108  U.  S.  484,  27  L.  ed.  797, 
2  Sup.  Ct.  Rep.  940;  Fire  Asso.  of  Philadel- 
phia v.  New  York,  119  U.  S.  116,  30  L.  ed. 
340,  7  Sup.  Ct.  Rep.  108;  Sayward  v.  Den- 
ney,  158  tJ.  S.  180,  181,  39  L.  ed.  941,  942, 
15  Sup.  Ct.  Rep.  777;  Meyer  v.  Richmond, 
172  U.  S.  82,  43  L.  ed.  374,  19  Sup.  Ct.  Rep. 
106;  Deu)cy  v.  Des  Moines,  173  V.  S.  193- 
201,  43  L.  ed.  665-667,  19  Sup.  Ct.  Rep.  379. 

Mr.  John  8,  Ohapman  submitted  the 
cause  for  defendant  in  error: 

Under  U.  S.  Rev.  Stat.  8  709a,  title,  right, 
privilege,  or  immunity  claimed  under  the 
Constitution  must  be  specifically  made.  And, 
more  than  that,  such  right  or  title  must  be 
sj^ecially  set  up  or  claimed  on  the  record. 

Murdock  v.  Memphis,  20  Wall.  690,  634, 
22  L.  ed.  429,  444;  Clark  v.  Pennsylvania, 
128  U.  S.  395,  397,  32  L.  ed.  487,  488,  9  Sup. 
Ct.  Rep.  2,  113. 

The  arguments  of  counsel  cannot  be  looked 
into  to  show  a  Federal  question. 

Sayward  v.  Denny,  158  U.  S.  180,  39  L. 
ikI.  941,  15  Sup.  Ct.  Rep.  777;  Zadig  ▼. 
Baldwin,  166  U.  S.  485,  41  L.  ed.  1087,  17 
Sup.   Ct.  Rep.   639. 

Nor  are  the  assignments  of  error  available 
to  show  the  Federal  question,  for  they  are 
not  a  part  of  the  record. 

Sayward  v.  Denny,  158  U.  S.  180,  39  L. 
ed.  041,  15  Sup.  Ct.  Rep.  777;  Fowler  v. 
Lamson,  164  U.  S.  252,  41  L.  ed.  424,  17 
Sup.  Ct.  Rep.  112. 

Nor  is  it  sufficient  that  such  a  claim  ap- 
pears in  the  j)otition  for  the  writ. 

Clark  v.  Pennsylvania,  128  U.  S.  395, 
32  L.  ed.  487,  9  Sup.  Ct.  Rep.  2,  113. 

Nor  can  it  be  made  out  by  the  certifi- 
cate of  the  judge. 

Caperton  v.  Boivyer,  14  Wall.  216,  236, 
20  L.  ed.  882,  885 ;  Dibble  v.  Bellingham  Bay 
Land  Co.  163  U.  S.  63,  41  L.  ed.  72,  16  Sup. 
Ct.  Rep.  939. 

The  claim  made  must  be  distinct  and  pos- 
itive, and  not  left  to  mere  inference.  "Spe- 
cially set  up"  means  unmistakably,  distinct- 
ly, and  positively  brought  to  the  attention 
of  the  court. 

F.  G.  Oxley  Stave  Co.  v.  Butler  County, 
160  U.  S.  648,  652,  41  L.  ed.  1149,  1151,  17 
Sup.  Ct.  Rep.  709;  Green  Bay  d  M.  Canal 
Co.  V.  Patten  Paper  Co.  172  U.  S.  58,  66-70, 
43  L.  ed.  304,  368,  369.  19  Su^.  Ct.  ¥jk^.^"1- 
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particular  statute  or  law  of  the  United 
Sttites  under  which  the  party  clainiR. 

Speed  V.  McCarthy,  181  U.  S.  2rtft,  272- 
27H,  45  L.  ed.  855,  858,  830,  21  Sup.  (^.  Rep. 
613. 

This  court  sonictimos  takes  juriH<lictiun 
where  it  manifestly  appears  from  the  record 
that  a  Federal  question  was  involved;  but 
that  is  not  done  when  the  case  corner  under 
the  particular  provision  of  the  act  of  Con- 
gress whicli  we  are  now  considering. 

Eastern  Bldg,  Asso,  v.  Welling,  ibi  U.  S. 
47,  48,  45  L.  ed.  739,  741,  21  Sup.  Ct.  Kep. 
531. 

The  plaintiff  had  no  title  under  the  facts 
as  found  in  this  case. 

12!)  Cal.  673,  62  Pac.  269. 

Mr.  Justice  Brown  delivered  the  opinion 
of  the  court: 

Motion  is  made  to  dismiss  this  writ  of  er- 
ror upon  the  ground  that  no  Federal  right, 
title,  privilege,  or  immunity  was  "specially 
set  up  or  claimed''  by  the  plaintiff  In  error, 
as  required  by  the  3d  clause  of  Rev.  Stat.  S 
700  (U.  S.  Ck)mp.  Stat.  1901,  p.  575).  None 
Huch  a|>i)ears  in  the  complaint,  although  we 
think  it  sufficiently  appears  in  the  motion 
for  a  new  trial  and  in  the  assignments  of 
error  in  the  state  supreme  court.  It  also 
apjuiars  from  the  opinion  of  the  court  that 
plaintiff  relied  upon  the  act  of  Congress  of 
March  3,  1887,  for  the  readjustment  of  land 
ffrants  (24  Stat,  at  L.  556,  chap.  376,  U.  S. 
Comp.  Stat.  1901,  p.  1595) ;  and  the  ques- 
tion considered  by  the  court,  and  upon 
which  the  case  turned,  was  whether  the 
plaintiff  had  brought  itself  within  the  scope 
of  that  act.  This  question  was  fully  con- 
aidered  by  the  court,  and  it  was  held  that 
the  defendant,  faavinff  acquired  its  rights 
prior  to  the  act  of  1887,  must  prevail 
against  the  right  claimed  by  the  plaintiff. 

While  the  right  under  the  act  of  1887, 
thus  considered,  was  not  originally  special- 
ly set  up  and  claimed  by  the  plaintiff,  inas- 
much as  it  was  not  an  original  right,  but  a 
right  available  in  rebuttal  of  the  defense, 
it  is  one  which  appears  to  have  been  insist- 
ed upon  in  the  argument;  and  under  the 
[180]  rule  of  this  court  *  requiring  the  opinions  to 
be  sent  up  with  the  record,  it  has  been  fre- 
quently held  to  be  a  sufficient  compliance 
with  the  words  "specially  set  up  and 
claimed,"  that  it  was  fully  considered  in  the 
opinion  of  the  court  and  ruled  against  the 
plaintiff  in  error.  Murdoch  v.  Memphis,  90 
Wall.  590,  633,  22  L.  ed.  429,  443:  Gross  v. 
United  States  Mortg.  Co.  108  U.  S.  477,  27 
L.  ed.  795,  2  Sup.  Ct.  Rep.  940;  Fire  Asso. 
of  Philadelphia  v.  AVir  York,  119  U.  S.  110, 
115,  30  L.  ed.  342,  345,  7  Sup.  Ct.  Rep.  108; 
Fsyan  v.  Hart,  165  U.  S.  188,  41  L.  ed.  680, 
17  Sup.  Ct.  Rep.  300;  Sayicard  v.  Denny, 
158  U.  S.  180,  184,  39  L.  ed.  941,  942,  15 
Sup.  Ct.  Rop.  777;  Mallett  v.  North  Caro- 
lina. 181  U.  S.  589,  45  L.  ed.  1015.  21  Sup. 
Ct.  Rep.  730.  These  must  be  considered  as 
leading,  under  our  change  of  rule,  to  a  dif- 
ferent result  from  that  reached  in  some 
prior  cases  (Williams  v.  N orris,  12  Wheat. 
117.  6  L.  ed.  671 :  Rector  v.  Ashley,  6  Wall. 
142,  18  L.  ed,  733s  and  Qibson  v.  Chouteau, 

Tea 


8  Wall.  314.  19  L.  ed.  317),  in  whieh  w 
lield  that  the  opinion  of  the  state  court 
i^ould  not  be  resorted  to  for  the  purpose  of 
showing  that  a  question  of  Federal  cogni- 
zance was  decided. 

2.  The  case  upon  the  merits  presents  but 
little  difficulty.  The  action  is  Drought  un- 
der ff  738  of  the  Code  of  Civil  Prooedura  of 
California,  which  provides  that  "an  action 
may  be  brought  by  any  person  against  an- 
other who  claims  an  estate  or  interest  ii^ 
real  pro])erty  adverse  to  him,  for  the  pur-> 
pose  of  determining  such  adverse  claim." 

The  land  in  question  was  within  the  in- 
demnity limits  of  the  land  grant  of  July  27, 
1866  (14  Stat,  at  L.  292,  <£ap.  278),  to  the 
Atlantic    &     Pacific     Railroad      Company. 
Plaintiff,    however,    claims    nothing    under 
this  grant,  as  the  railroad  company  never 
complied    with   its   terms;    never   built  it« 
road;  and  the  grant  was  forfeited  by  act  of 
July   6,    1886    (24    Stat,   at   L.    123,  chip. 
637),  and  the  land  restored  to  the  publie 
domain.     The  act,  however,  becomes  perti- 
nent in  another  connection. 

The  land  in  micstion  was  also  within  the 
place  limits  of  tlic  grant  to  the  Texas  ft  Pa- 
cific Railroad  Company  by  act  of  March  .% 
1871  (10  Stat,  at  L.  573,  chap.  122),  tod 
subsequently  became  vested  in  the  Southen 
Pacific,  which  constructed  the  road  and  »- 
lected  the  land  in  question,  claiming  it  un- 
der that  act. 

It  was  held  by  this  court,  however,  in 
United  Htatcs  v.  Southern  P.  R.  Co,  14«  U. 
S.  570,  36  L.  ed.  1091,  13  Suu.  Ct.  Rep.  152, 
that  the  forfeiture  of  the  Atlantic  ft  Wdfk 
ffrant  of  July  6,  1886,  did  not  inure  to  the 
benefit  of  the  Southern  Pacific,  which  held 
the  *  later  grant  of  the  same  land,  but  to  thi'[181] 
benefit  of  the  United  States,  and  thereby  be- 
came a  part  of  their  public  lands.    In  th*! 
next  following  case   {United  States  v.  Cot- 
ton Marble  d  Lime  Co,  146  U.  S.  616,  3G  L 
ed.  1104,  13  Sup.  Ct.  Rep.  163),  this  ruling 
was  extended  to  the  indemnity  lands  of  the 
Atlantic  ft  Pacific,  which,  upon  forfeiture  of 
its  land  grant,  also  reverted  to  the  Uiiit<d 
Stat<?s. 

Hence,  on  February  28,  1887,  when  the 
Southern  Pacific  company  contracted  to  »]^ 
these  lands  to  Nolan  and  Ueckenli\'ely»  it 
had  really  nothing  to  sell,  and  no  intere^^t 
in  the  land  that  could  pass  under  that 
agreement.  There  was  a  stipulation  in  it 
to  make  a  deed  of  the  premises  as  toon  ft* 
the  railroad  had  received  a  patent  therefor 
from  the  United  States ;  that  it  would  use 
ordinary  diligence  to  procure  such  patent, 
and  tliat  if,  in  consequence  of  circumstances 
beyond  its  control,  it  failed  to  obtain  a  Pat- 
ent, it  guaranteed  nothing  with  regaru  to 
the  title,  but  agreed  to  repav  cvwything 
which  had  been  paid  by  the  grantees- 
There  was  a  further  agreement  thtt  the 
contract  should  not  be  assignable  oceept^ 
indorsement,  and  with  the  written  co««"J 
of  the  company,  and  a  written  promiie  of 
the  aAsignee  to  perforin  all  the  undertik- 
ings  and  promises  of  the  grantees. 

After  making  the  first  payment  and  p^ 
\r\<i  the  annual  interest  to  February  A 
18})2,  the  grantees  ceased  all  further  Pif 


1902.  Ban  Jose  L.  and  W.  Ck>.  ▼.  San  Jobs  Ranch  Co.  181-184 

ments.    The  findings  show  that  at  the  time  so;  nor  does  a  patent  ever  appear  to  have 

of  the  execution  of  the  contract  "said  tract  been  issued  to  them.     In  short,  the  plaintiff 

of  land  was  not  in  the  bona  fide  occupation  relies   upon    the   statute    without   showing 

of  any  adverse  claimant  under  the  pre-emp-  that  anything  was  done  under  it.     (2)  The 

tion    or    homestead    laws    of    the   United  provisions  of  this  section  do  not  apply  to 

States,  and  the  same  had  not  been  settled  lands  occupied  adversely  under  the  pre-emp- 

upon  at  the  date  of  such  purchase,  or  on  the  tion,  homestead,  or  settlement  laws  *of  the[183] 

•Sa  day  of  March,  1887,  or  subsequent  to  De-  United  States,  and  the  finding  in  this  con- 

eember  1,  1882,  by  any  person  claiming  to  nection  is  that  in  1883  one  Stowell  owned, 

enter  the  same  under  the  settlement  laws  of  or  claimed  to  own,  a  certain  water  right  in 

the    United     States."     That     neither    the  ^^    waters    of    San    Dimas    creek,  which 

ffrantees  nor  their  assigns  ever  settled  upon  flowed  through  a  portion  of  the  land,  the 


the  land,  cultivated  or  fenced  it,  although  character  and  extent  of  which  water  right 

Heckenlively    did,   shortly   after   the    pi^-  ^^  "^11^  ^'"^  ""^L^"^,*,  ""^  *^Ilf  *  "\u^T"J* 

chase,  ente?  upon  the  land  and  begin  the  ber  of  that  year  Stowell  entered  on  the  land, 

construction  of  a  ditch  and  tunnel  thereon.  1*'^  *!I^  constructed  across  a  portion  of  it  a 

SS»«iuentlv   the  land  oassed  bv  interme-  12-inch  pipe  line  for  the  purpose  of  taking 

bu&sequentiy  tne  lana  passea  oy  mterme  ^^^  ^^^^  ^^^^^  ^^^  ,^5  ^  ^^^^^  j^^^^ 

diato  conveyances  to  the  plaintiff.    Mani-  p^bably  for  the  purposes  of  irrigation ;  and 

festly,  however,  there  was  a  clear  failure  of  f^at  in  July,   1887,  the  defendant,  which 

title  on  the  part  of  the  plaintiff  to  main-  jj^^  |,y  j^^g^^  conveyances  succeeded  to  this 

tain  this  action.    The  Southern  Pacific  had  ^ater  right  of  Stowell,  entered  upon  the  land 

182]no  title  to  convey,  and,  beyond  this,  there  *i8  and  built  and  constructed  thereon  a  sione, 

no  finding  that  the  contract  was  assigned  brick,   and   cement   forebay,   sand   box,   or 

by  indorsement  or  with  the  written  consent  dam,  and  also  a  14-inch  pipe  line  across  a 

of  the  railroad  company,  or  that  there  was  portion   of  the  lands.    It  still  claims  the 

any  promise  on  the  part  of  the  assignees  to  right  to  these  improvements,  but  makes  no 

perform  the  undertakings  of  the  original  other  claim  of  right,  title,  or  interest  to  the 

grantees.  land  or  any  part  thereof. 

Plaintiflfs  claim  to  the  land  must  rest,  if  The  recora  does  not  show  exactly  how 
at  all,  upon  the  act  of  Congress  of  March  Stowell  obtained  his  rights  to  the  waters  of 
3,  1887  (24  SUt.  at  L.  556,  chap.  376,  U.  this  creek,  although  the  testimony  sent  up 
8.  Ctomp.  Stat.  1901,  p.  1595),  entitled  "An  with  the  record  indicates  that  one  Haynes 
Act  to  Provide  for  the  Adjustment  of  Land  settled  upon  the  land  in  question  in  1869, 
Grants  made  by  Concress  to  Aid  in  the  Con-  and  obtained  a  patent  either  in  August  or 
stmction  of  Railroads,  and  for  the  Forfeit-  September,  1878;  that  he  used  the  water 
ore  of  Unearned  Lands,  and  for  Other  Pur-  from  the  creek  to  irrigate  the  land;  made 
poses," — the  main  purpose  of  which  act  was  a  dam  and  a  ditch  and  ran  it  down  to  the 
to  relieve  bona  fide  purchasers  from  railway  ranch;  that  he  began  using  the  water  in 
companies  of  forfeited  lands,  by  permitting  March,  1870,  and  so  used  it  up  to  the  spring 
such  purchasers  or  settlers  to  perfect  their  of  1878,  when  he  obtained  the  patent,  sold 
entries  upon  compliance  with  the  public  to  Stowell,  and  conveyed  the  land  by  deed. 
land  laws.  By  {  5  of  this  act,  "where  any  Conceding,  however,  that,  under  the  find- 
said  company  shall  have  sold  to  citizens  of  ings,  we  cannot  look  back  of  1883,  when 
the  United  States,  ...  as  a  part  of  its  Stowell  entered  the  land  and  laid  a  12-inch 
grant,  lands  not  conveyed  to  or  for  the  use  pipe  line  there,  under  a  claim  of  ownership 
of  such  company,  .  .  .  and  where  the  of  the  water  right,  we  see  no  reason  why  he 
lands  so  sold  are  for  any  reason  excepted  and  his  grantees  are  not  protected  by  {  9  of 
from  the  operation  of  the  grant  to  said  com-  the  act  of  July  26,  1866  ( 14  Stat,  at  L.  251, 
pany,  it  snail  be  lawful  for  the  bona  fide  chap.  202),  which  declares  that,  "whenever, 
purchaser  tnereof  from  said-  company  to  by  prioritv  of  possession,  rights  to  the  use 
make  payment  to  the  United  States  for  said  of  water  K)r  mining,  agricultural,  manufao- 
lands,  at  the  ordinary  government  price  for  turing,  or  other  purposes  have  vested  and 
like  lands,  and  thereupon  patents  shall  is-  accrued,  and  the  same  are  recognized  and 
sue  therefor  to  the  saia  bona  fide  purchaser,  acknowledged  by  the  local  customs,  laws, 
his  heirs  or  assigns."  The  section,  how-  and  the  decisions  of  courts,  the  possessors 
ever,  contained  provisos  excepting  from  its  and  owners  of  such  vested  rights  shall  be 
terms  all  lands  which  at  the  date  of  such  maintained  and  protected  in  the  same;  and 
■ales  from  the  government  were  in  the  bona  the  right  of  way  for  the  construction  of 
fide  occupation  of  adverse  claimants  under  ditches  and  canals  for  the  purposes  afore- 
the  pre-emption  or  homestead  laws,  and  al-  said  is  hereby  acknowledged  and  confirmed." 
00  of  lands  settled  upon  subsequent  to  the  Bearing  in  mind  that  these  lands  were 
1st  day  of  December,  1882,  by  persons  from  July  6,  1886,  the  *date  of  the  forfeit- [184] 
claiming  to  enter  the  same  under  the  settle-  ure,  public  lands,  subject  to  the  prc-emp- 
ment  laws  of  the  United  States.  tion,  homestead,  or  settlement  laws,  and 
There  are  two  difficulties  connected  with  that  at  the  time  Stowell  entered  upon  the 
the  application  of  this  statute:  (1)  As-  land,  and  constructed  a  pipe  line  thereon 
somlnff  that  Nolan  and  Heckenlively  were  (1883),  which  at  that  time  seems  to  have 
bona  fide  purchasera  in  good  faith  from  the  been  wholly  unoccupied,  we  think  the  fact 
ffovernment,  which,  indeed,  is  a  part  of  the  that  Heckenlively,  under  his  agreement  of 
finding,  there  is  nothing  to  inaicate  that  purchase  of  February  28,  1887,  and  short- 
tbey  had  ever  made  payment  to  the  United  fy  after  the  same  was  executed,  entered  up- 
states for  the  lands,  or  ever  applied  to  do  on  the  land  and  began  the  oonstructioci  ol  %» 
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ditch  and  tunnel  there,  becomes  immate- 
rial, since  there  is  a  finding  that  he  never 
Kcttled  upon  the  land,  cultivated  or  fenced 
it,  or  took  poHscsHion  of  it,  and  no  finding 
how  long  he  continued  the  construction  of 
the  ditch  or  tunnel,  or  the  amount  of  work 
in  connection  therewith.  For  aught  that 
appears  he  may  have  abandoned  it  immedi- 
ately. There  is  no  evidence  that  the  orig- 
inal grantees  from  the  railroad  company,  or 
their  successors  in  interest,  ever  sought  to 
take  advantage  of  the  act  of  1887,  or  ever 
applied  to  purchase  the  lands,  or  made  pay- 
ment to  the  United  States,  or  did  anytliing 
whatever  before  the  beginning  of  this  suit 
to  indicate  that  they  relied  upon  this  stat- 
ute. We  agree  with  the  supreme  court  of 
California  that  the  plaintiff  was  not  enti- 
tled, upon  the  showing  of  a  mere  right  to 
purchase,  to  demand  that  its  title  be  ad- 
judged good  and  valid,  and  that  the  defend- 
ant had  no  estate  or  interest  in  the  land,  or 
that  it  should  be  enjoined  from  asserting 
any  claim  adverse  to  the  plaintiff,  or  that 
it  should  recover  possession  of  the  land, 
with  the  right  of  ousting  the  defendant 
from  the  improvements  which  its  predeces- 
sors had  made  thereon. 

An  inceptive  right  under  the  statute  was 
an  insufficient  basis  of  recovery.  A  party 
cannot  rest  forever  on  such  a  right,  but  iM 
required  by  the  statute,  before  asserting  it 
against  innocent  third  parties,  to  take  some 
steps  to  perfect  it.  The  litigation  seems  to 
turn  really  upon  the  respective  rights  of  the 
parties  to  the  waters  of  San  Dimas  creek, 
and  as  defendant's  predecessors  first  appro- 
priated them,  and  the  plaintiff  shows  no  su- 
perior title,  it  cannot  prevail  against  the 
ranch  company.  In  view  of  the  uncertain 
character  of  the  finding  that  Heckenlively 
did,  shortly  after  his  purchase,  enter  upon 
the  land  and  commence  the  construction  of 
a  ditch  and  tunnel  thereon,  we  are  unable 
to  see  how  the  case  is  affected  by  the  fact 
[185]  that,  in  *July  and  August  of  the  same  year, 
the  defendant  entered  upon  the  land  and 
constructed  their  forebay  or  dam,  and  laid 
a  14-inch  pipe  in  addition  to  the  12-inch 
pipe  which  Stowell  had  laid  in  1883.  We 
express  no  opinion  as  to  the  possibility  of 
the  plaintiff  maintaining  a  second  action 
upon  its  patent  since  obtained,  or  how  far 
this  case  may,  if  at  all,  operate  as  res  judi- 
cata in  that. 

There  teas  no  error  in  the  decree  of  the 
Supreme  Court,  and  it  is  therefore  affirmed. 

Mr.  Justice  MoKenna  took  no  part  in 
the  disposition  of  this  case. 


terferenoe  ioith  Federal  admiraliy  fwH^ 
diction. 

An  unlawful  interference  with  the  ezcliulT* 
jurisdiction  of  admiralty  and  maritime  casM^ 
vested  by  the  Federal  Constitution  in  the 
courts  of  the  United  States,  is  made  by  tlie 
attempt  by  2  Bnl.  (Wash.)  Code  &  StaL  || 
6958,  5954,  to  create  a  preferred  lleo  ov 
ocean-going  vessels  owned  in  other  statea  or 
countries  for  work  done  and  materials  for- 
nished  on  the  order  of  a  contractor,  whick 
lien  may  be  enforced  at  any  time  within 
three  years,  although  such  contractor  has 
been  paid  in  full  by  the  owner  without  knowl- 
edge of  any  unpaid  claims. 

[No.  123.] 

Suhmitted    Decemhcr    17,     1902.    Decided 

March  2,  190S, 

APPEAL  from  the  District  Court  of  the 
United  States  for  the  District  of  Wash- 
ington to  review  a  decree  enforcing  a  lien 
for  labor  and  materials  furnished  to  a  con- 
tractor charged  with  the  repair  of  a  ves- 
sel. Reversed  and  remanded,  with  di^B^ 
tions  to  dismiss  the  libel. 


THE  ROANOKE. 
(See  8.  C.  Reporter's  ed.  186-199.) 

Constitutional  law — validity  of   etate   etat- 
uto  creating  lien  on  foreign  veeeels — in- 

Note. — Oh  the  validity  of  state  statu  tea 
mutiny  liens  on  vessels — soe  note  to  Balxley 
V.  The  Odorilia   (I'a.)   1  U  R.  A.  505. 


Statement  by  Mr.  Ju>4tice  Browas 

This  was  a  libel  in  rem  for  materials,  and 
also  for  work  and  labor,  ullejred  to  have 
been  furnished  by  the  libellants  Kin;;  and 
Win^c  in  the  repair  of  the  stcuniship  Roiui- 
okc,  to  ceilain  contractors  with  the  own- 
ers, who  had  full  charge  of  the  alteration 
and  repair  of  tlie  steamship.  An  intcn'cn- 
ing  libel  was  also  filed  by  one  Fruscr  for 
laboi*  and  material  furnished  under  the 
same  conditions. 

The  cases  resulted  in  decrees  for  the  li- 
bellants, from  which  the  North  American 
Transportation  &  Trading  Company,  owner 
of  the  steamship,  appealed  directly  to  this 
court,  and  the  following  facts  were  found: 

"The  North  American  Transportation  4 
Ti'ading  "Company  appeared  as  cUiiniaut 
and  owner,  and  the  vessel  was  releiiscd  upon 
its  stipulation. 

"It  admitted  all  the  allegations  of  the 
libel  except  that  the  work  was  done  on  the 
credit  of  the  ship,  which  it  denied  except 
that  it  admitted  that  libellants  had  acted 
under  the  belief  that  they  had  a  lien  by  vi^ 
tue  of  law.  It  then  alleged  its  incorporir 
tion  and  existence  under  the  laws  of  the 
state  of  Illinois,  the  residence  there  at  sH 
times  of  its  president  and  general  mana^i 
its  maintaining  only  agencies  ut  Seattle  «»» 
at  other  places  in  Alaska  and  Canada,  «i^ 
its  enjoying  a  high  credit.  The  Roanoke  » 
alleged  to  be  an  ocean-going  vessel,  r^ 
tered  at  Chicago,  Illinois,  under  the  navi^ 
tion  laws  of  the  United  Stetes,  with  the 
name  of  "Chicago"  painted  on  her  ^^..^ 
She  was  alleged  'to  have  been  purchaaed  wl*^^ 
claimant  in  1898  on  the  Atlantic  coast,  •»! 
upon  the  Pacific  coast  since  that  time,  €■»• 
ployed  l>etween  Seattle  and  the  moutli  el 
the  Yukon  in  the  summer,  and  between  Stt 
Francisco  and  southern  ports  in  the  winttf- 
It  was  further  alleged   that   the   daimti* 
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lad  never  {(iven  any  order  for  the  material 
tad  labor  deacribed  in  the  libel,  and  that 
liese  were  tumisbed  on  the  order  of  the 
mntmctor.  who,  brfore  thn  filing  of  the  li- 
>cl  and  without  any  knowledge  by  ctaimant 
if  thene  unpaid  clnims.  had  been  paJd  by 
his  claimant  for  these  materials  and  labor 
n  full.  It  was  allefred  in  conclusion  tbat 
h*  lien  claimed  by  libellnnta  was  claimed 
inder  t!  5053  end  5<t^  of  Ballinger'n  Code 
Old  fitntutes  of  WaBhington,  that  such  a 
ien  was  in  this  instance  void,  being  in  vio- 
ation  at  the  8th  section  of  the  lat  article 
>f  th«  Constitution  of  the  United  States, 
nnferring  upon  Congress  the  power  to  reg- 
■late  commerce  among  thp  several  states, 
vas  an  Illegal  burden  upon  intemtate  com- 
merce, and  in  violation  also  of  the  14th  ar- 
kle  of  the  ConRtitiition  of  the  United 
states,  as  depriving  clalmnnt  of  its  property 
rithout  due  process  of  law  and  without  iU 
■qual  protection,  and  was  in  violation  of 
he  2d  section  of  the  3d  article  of  the  Con- 
ititullon  conferi'ing  on  the  courts  of  the 
Unttetl  States  admiralty  and  maritime  ju- 
risdiction. 

•To  the  intervening  libel  of  Fraaer  the 
lame  onswcr  «'as  made. 

"To  TOch  of  these  answers  respectively 
the  libeltantB  and  intervening  libellant  ex- 
xpted  as  insufficicnl,  and  the  whole  of  each, 
u>  constitute  any  answer  or  defense  to  the 
libel. 

'"The  eiceptiona  were  ouHtained,  the 
claimant  elected  to  stand  <m  Its  answer,  and 
a  decree  v/an  enferct)  iigiiiii-'t  it  and  its 
itipuliitora  for  the  wliole  sum  claimed  in 
the  libclB." 

Mamr*.  FredeHok  Banaman  and  Dan- 
lal  Kelleber  submitted   the  ciiU'C   for  ap- 

Whatever  encroachments  of  state  law  may 
be  tolerated  in  commerce  on  iiind,  ciimmi'rce 
on  sea  is  a  subject  even  more  excliisivi-ly 
within  the  national  care. 

Baltimore  d  O.  H.  Co.  v.  M<iniln,»I.  21 
Wall.  45C,  470,  22  L.  ed.  679.  (!S;(;  rullmim'i 
Palace  Car  Co.  v.  Peni<t'ilriiiiia.  141  l'.  S, 
J2,  3o  L.  ed.  020,  3  Inters.  Com.  Rep.  .lur,, 
II  Sup.  Ct.  Rep.  87S. 

Hard  as  It  is  to  conceive  that  the  Federal 
Averiinicnt  wilt  ever  permit  tbe  encroach- 
neat  of  state  liens  where  both  conimenu  unJ 
dmiralty  are  concerned,  it  is  altogether  tot 
ftTd  to  imagine  tbat  they  will  perniit  sncli 
«iw   to  be  unrc.isonnbie  In  themselves. 

The  Bcl[a»l,  7  Wall.  624,  1!)  L.  e<l.  2W. 

As  regards  the  admiralty  jurisdiction  ol 
Im  Federal  government,  such  laws,  whelbei 
Mflonable  In  terms  or  not,  are  void  as  t( 
Maela  of  other  states,  because  wliolty  un 
mofninrj  and  In  their  nature  Incompntibli 
ritb  the  complete  system  of  admiralty  am 
ti   policy.  . 

The  General  Smith,  4  Wheat.  433,  4  L.  ed 
M;  Peyroux  v.  ffoirard,  7  Pet.  .124,  8  L 
«1  700;  Tht  Belfast,  7  Wall.  624,  19  L.  ed 
W;  TAe  LottaKanaa.  21  Wall.  55R.  sul 
MM.  Hodd  T.  Heartt,  22  L.  ed.  054 ;  The  J 
K.  Rutnbt-U,  14K  I'.  S.  1,  37  T..  ed.  :(4.->.  1! 
Sop.  Ct.  Rep.  498;  The  Chusaii,  2  Story,  4:j,>, 
1 A  V.  B. 


?ed.  Cas.  No.  2,717)  The  Kern  York  t.  Am, 
18  How.  223.  15  L.  ed.  359;  Ball  v.  De  Cnir, 
15  U.  S.  485,  24  L.  ed.  547 ;  The  Olobr,  2 
aiatchf.  427.  F«l.  Cas.  No.  5,483;  Tlic  Selah. 
I  Sa»7.  40,  Fed.  Can.  No.  12.030;  The  Lj/n<J. 
iurst,  48  Fed.  ASO:  Hughes,  Admiralty,  p. 
108. 

,irr.  Harold  Freatoa  submitted  the  cause 
'or  appellees.  Mensrs.  Benton  Bmbrev  and 
Jlnreiicc  8.  Preslou  were  with  him  on  the 

The  laws  of  the  state  in  wliicli  pcr<ional 
>roperty  is  situiilcd  govern  re«|H'ctiH<!'  the 
Tiinsfer  of  title  to  and  liens  thi'niiii.  even 
vherc   the   owner   U   a    noun-ident   of   the 

IVuIiiorffi  V.  Harris.  1211  I!.  S.  :i.-..-).  3i  L. 
■d.  710,  0  Sup.  CL  liep.  34U;  Hroirn  v. 
imarl,  145  U.  S.  4.i4.  30  f.,.  ,f\.  77:1.  12  Sup. 
"!t.  Rep,  0.19;  Piillmaii-1  I'lil.iir  fur  I'l..  v. 
}-enmyl,n„ia,  141  U.  S.  :U,  :t.-.  1..  c-d,  l.l!(, 
I  Inters.  Com,  Rep.  :,m,  II  Si.|..  Ct,  Hep. 
^70;  The  Iris.  40  V.  C.  A.  3(11.  Hill  Tiil. 
104,  100:  Orre,,  v.  V'ln  Hwl.i'l..  .".  Wall. 
107,  18  L.  ed.  GOH,  7  Wall.  l:l!i.  I!>  L.  .4. 
109. 

In  those  res]>eetB  in  wtiieh  Cotijtii'^s   liu'* 

iiid   foreign  ciuii 
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X  Rep.  4(i.'>,  and  citutix 
T.  K.  Co.  v.  Ilttlrr,  1(19  1",  S.  (iKS.  42  I..  I'.l. 
878,  18  Sup.  Ct.  Re|i,  48S;  /....nAciHi  A  S. 
It.  Ho.  V.  Kcxlarl;,,  Kil  V.  S.  (i77.  4tl  i„  ...I, 
840,  HI  Sup.  «.  liep,  714:  t!'-  It.ihv. ,:  110 
IT.  S,  545.  nub  i,om.  \rill.>,f>i:  V.  H'lhr-r,  33 
Ij.  ed.  572,  II  Sup.  Ct.  Rep,  8(i,'i. 

distinction  bctwe<'n  nimnierei-  on   hind  and 

H'lllim'irr  dc  O.  K.  Co.  v.  M-ir./lam}.  21 
Wall.  450,  22  L,  ed.  (i7«:  !ihcrloik  v.  Mlii,!,, 
03  v.  S.  90,  23  L.  e<l.  819. 

This  court  draws  a  distinction  bt4"-een 
the  effect  of  tnMition  upon  the  instrumeuta 
of  intcrcstate  eiimmeree,  and  the  regiilntinn 
of  .^uch   eoniiniTW  bv   iithiT   means, 

Hhrrtuek  V.  Alli.i'i.  93  U.  S,  l)!l.  23  [,,  eil. 
810;  .Miai>i>ari,  K.  it  T.  K.  Co.  v.  Il«l.-r.  1(19 
U.  S.  013,  632,  42  L.  eil,  878.  H84,  18  .'^iip,  V.t. 
Rep.  488;  Loiiimille  d  .V,  K.  Co.  v.  h'rn- 
tuek-y.  161  U.  S.  077,  7(11.  40  L.  e.1.  840.  Id 
Slip.  Ct.  Rep,  714;  I'illxl.-ri/  <E  «,  rwl  Co. 
V.  Louisiana,  156  U.  8,  590.  598,  .IHO.  3!l  l^ 
ed.  544,  548,  S  Inters.  Com.  Rep,  18,  l.i  Sup. 
Ct.  Bcp.  469, 

Compulsory  pilotnge  laws  of  a  .state,  while 
admitted  to  be  regtlliitions  of  commerii',  iire 
held  valid  so  long  as  Congress  refrains  from 
legislating-  on  the  Bubjwt. 

Cooley  V.  Philadelphia  Purl  TVorrfcn*.  12 
How,  2fl9,  320,  13  L.  ed.  000,  100.'):  II  una 
V.  New  York  d  P.  R.  S.  S.  Co.  182  1'.  S.  392, 
.303,  45  L.  ed.  1140.  1147,  21  Sup.  Ct.  Kep. 
827;  The  China,  7  Wall.  r.3.  10  L.  e-l.  (17; 
t:x  pane  -l/e.Viel,  13  Wall.  230,  20  I..  "1. 
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024;  Pacific  Mail  8.  8.  Co.  v.  Joliffe,  2  Wall. 
450,  17  L.  ed.  805. 

So  long  as  Congress  docs  not  inter i>ose  to 
regulate  tlic  subject,  the  li^jlits  of  nntcrial- 
men  furnishing  necessaries  to  a  vessel  in  her 
home  port  may  he  rc;^uhit('d  in  each  state 
by  state  regulation. 

The  Lottaicanna,  21  Wall.  558,  auh  nom. 
Rodd  V.  Heart  ty  22  L.  ed.  654. 

Tliere  would  be  no  reason  or  justice  in 
exempting  vessels  owned  by  nonresidents, 
when  employed  within  this  state,  from  lia- 
bilities and  burdens  imposed  upon  vessels 
having  resident  owners. 

McRae  v.  Boicers  Dredging  Co.  86  Fed. 
344,  350. 

Any  law  which  discriminates  in  favor  of 
nonresident  shipowners  is  equally  as  obnox- 
ious to  the  principles  of  justice  and  the  re- 
quirements of  fair  trade  as  a  law  which  dis- 
criminates  ag;iinst   nonresident   shipowners. 

The  Robert  Dollar,  115  Fed.  218,  221. 

A  lien  conferred  by  a  state  statute  as  in- 
cident to  a  maritime  contract  is,  for  all 
practical  purposes,  a  maritime  lien;  and 
such  a  lien  is  cognizable  in  tlie  admiralty. 

The  ,!.  IJ.  Rumbell,  148  U.  S.  1,  20,  37  L. 
ed.  34.'),  350,  13  Sup.  Ct.  Rep.  498;  The 
Glide,  107  U.  S.  60(1,  42  L.  ed.  290,  17  Sup. 
Ct.  Ki'p.  930;  The  Robert  Dollar,  115  Fed. 
218. 

Jt  \\U\  not  do  to  confound  (picstions  of  ju- 
risdiction witli  tliose  of  uivvv  jirocedure. 

The  aiiile,  107  U,  S.  612,  42  L.  ed.  298,  17 
Sup.  Ct.  Kep.  930. 

Tlie  changes  made  in  the  12th  admiralty 
rule  by  this  court  seem  to  evince  a  purpose 
to  place  vessels,  both  domestic  and  foreign, 
on  an  equal  footing  as  regards  tlie  enforce- 
ment of  liens,  whether  arising  under  the 
general  maritime  law  or  created  by  state 
statutes. 

The  Robert  Dollar,  115  Fed.  223;  Tlie 
Lotlatcanna,  21  Wall.  558,  sub  nom.  Rodd 
v.  Hcarit,  22  L.  ed.  654. 

The  distinction  between  the  effect  in  ad- 
miralty of  local  laws  which  are  consistent 
with  the  principles  of  the  general  maritime 
law,  and  those  which  are  inconsistent  there- 
with, is  upheld  in  Workman  v.  \ew  York, 
179  tj.  S.  552,  45  L.  ed.  314,  21  Sup.  Ct.  Rep. 
212. 


Mr.  Justice  Brown  delivered  the  opinion 
of  the  court: 

This  case  is  appealed  directly  from  the 
district  (;ourt  to  this  court  under  that 
clause  of  §  5  of  the  court  of  appeals  act 
which  permits  such  appeal  ''in  any  case  in 
which  the  Constitution  or  law  of  a  state  is 
claimed  to  be  in  contravention  of  the  Con- 
stitution of  the  United  States."  [26  Stat, 
at  L.  828,  chap.  517,  U.  S.  Comp.  Stat. 
1901,  p.  549.]  No  additional  significance 
is  given  to  the  appeal  by  certain  quest ion;j 
certitieil  by  the  district  court,  as  the  power 
to  certify  is  only  given  in  cases  appealed 
upon  questions  of  jurisdiction.  But  as  the 
case  is  pro|>erly  before  us  upon  direct  ap- 
peal from  the  district  court;  we  proceed  to 
dispose  of  the  question  of  the  constitution- 
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ality  of  the  law  of  Washington,  under  which 
these  proceedings  were  taken. 

*By  that   law   (2  Ballinger's    Codes   and[193] 
Statutes,  $§  5953  and  5954)  — 

"5053.  All  steamers,  vessels,  and  boats, 
their  tackle,  apparel,  and  furniture,  are 
liabh 


(S'  .si- 


''3.  For  work  done  or  material  furnished 
in  this  state,  for  their  construction,  repair, 
or  equipment,  at  the  request  of  their  re- 
spective owners,  masters,  agents,  consign- 
ees, contractors,  subcontractors,  or  other 
person  or  persons  having  charge  in  whole  or 
in  part  of  their  construction,  alteration,  re- 
pair, or  equipment;  and  every  contractor, 
subcontractor,  builder,  or  person  having 
charge,  either  in  whole  or  in  part,  of  the 
construction,  alteration,  repair,  or  equip- 
ment of  any  vessel,  shall  be  held  to  be  the 
agent  of  the  owner,  for  the  purposes  of  this 
chapter;     .     .     . 

'^Demands  for  these  several  causes  con- 
stitute liens  upon  all  steamers,  vessels,  and 
boats,  and  their  tackle,  apparel,  and  furni- 
ture, and  have  priority  in  their  order  here- 
in enumerated,  and  have  preference  over  all 
other  demands;  but  sucn  liens  only  con- 
tinue in  force  for  the  period  of  three  yeara 
from  the  time  the  cause  of  action  accrued."* 

"5954.  Such  liens  may  be  enforced  in  all 
cases  of  maritime  contracts  or  service  by 
suit  in  admiralty,  in  rem,  and  the  law  r^—  ^S* 
ulating  proceedings  in  admiralty  shall  gov  ^^• 
ern  in  all  such  suits;  and  in  all  cases  o~  ^bH 
contracts  or  service  not  maritime  by  a  civi^^K"  U 
action  in  any  district  court  of  this  terri^c  — i- 
tory." 

In  this  connection  the  following  proposi 
tions  may  be  considered  as  settled: 

1.  That  by  the  maritime  law,  as  admini^ 
tered  in  England    and    in    this  country, 
lien  is    given    for    necessaries  furnished 
foreign  vessel  upon  the  credit  of  such  ves- 
sel   {The   acvcral  Smith,  4  Wheat.   438, 
L.  ed.  609;  The  Grapeahot,  0  Wall.  129. 
nom.  T%e  Grapeshot  v.  Walleraiein,   19 
ed.  651 ;  Gen.  Admiralty  Rule  12)  ;  and  thi 
in  this  particular  the  several  states  of  tl 
Union  are  treated  as  foreign  to  each  otl 
The  General  Smith,  4  Wheat.  438,  4  L. 
609;  The  Kalorama,  10  Wall.  204,  212, 
nom.   Pender gant  v.   The  Kalorama^   19 
ed.  943. 

2.  That  no  such  lien  is  given  for  n< 
saries  furnished    in    the   home  port  of 
vessel  or  in  the  port  in  which  the  vessel 
owned,  registered,  enrolled,  or  licensed, 
the  remedy  in  such  *case,  though  enforceal 
in  the  admiralty,  is  in  personam  only.   1 
Lottaxcanna,  21  Wall.  658,  sub  nom.  JSUr^^ 
V.  neartt,  22  L.  ed.  654;  The  Edith,  94    ^^ 
S.  518,  sub  nom.  Poole  v.  Tyler,  24  L.  ^^^ 
167.    This  is  a  distinct  departure  from  ^-  ^^ 
Continental   system,   which     maltos   no  ^^^ 
count  of  the  domicil  of  the  yessd,  and  is     ' 
relic    of    the    prohibitions    of    Westmins'C^^ 
Hall  against  the  court  of  admiralty,  to  ^^ 
principle  of  which  this  court  has  steadif/ 
adhered. 

3.  That  it  is  competent  for  the  states  to 
create  liens  for  necessaries  furnished  to  do* 
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tic  vessels,  and  that  such  liens  will  be 
tniorced  by  the  courts  of  admiralty  under 
their  general  jurisdiction  over  the  subject 
of  necessaries.  The  Oeneral  Smithy  4 
Wheat.  438,  4  L.  ed.  600;  Pcyroux  v.  Eow- 
mrd^  7  Pet.  324,  8  L.  ed,  700;  The  8t.  Law- 
rencCf  1  Black,  522,  sub  worn.  Meyer  v.  Tup- 
per,  17  L.  ed.  180;  The  Lottawanna,  21 
Wall.  558,  8uh  nom.  Rodd  y.  Heartt,  22  L. 
«d.  654;  The  Belfast,  7  Wall.  624,  suh  nom, 
TKe  Belfast  v.  Boon,  19  L.  ed.  266;  The  J. 
S.  Rumhell,  148  U.  S.  1,  12,  37  L.  ed.  345, 
S47,  13  Sup.  Ct.  Rep.  408.  The  right  to 
extend  these  liens  to  foreign  vessels  in  any 
ease  is  open  to  grave  doubt.  The  Chusan, 
2  Story,  455,  Fed.  Cas.  No.  2,717;  The 
Lyndhurst,  48  Fed.  839. 

The  question  involved  in  this  case,  how- 
ereor,  is  whether  the  states  may  create  such 
lions  as  against  foreign  vessels  (vessels 
owned  in  other  stated  or  countries ) ,  and  un- 
der such  circumstances  as  would  not  au- 
thorize a  lien  under  the  general  maritime 
Imw.  The  question  is  one  of  very  consider- 
mble  importance,  as  it  involves  the  power 
of  each  state,  which  a  vessel  may  visit  in 
the  course  of  a  long  voyage,  to  impose  liens 
mider  wholly  different  circumstances  and 
upon  wholly  different  conditions.  In  the 
ease  under  consideration  the  vessel  was 
owned  by  an  Illinois  corporation,  enjoying 
a  high  credit,  and  maintaining  agencies  at 
Seattle  and  at  other  places  in  Alaska  and 
Canada.  The  Roanoke  was  an  ocean-going 
vessel,  registered  at  Chicago  under  the  navi- 
gation laws  of  the  United  States,  with  the 
name  "Chicago"  painted  on  her  stern,  al- 
though she  was  engaged  in  trade  upon  the 
Pacific  coast  between  Seattle  and  the  mouth 
of  the  Yukon  in  summer,  and  between  San 
Francisco  and  southern  ports  in  winter. 
Neither  the  owner  nor  master  nor  other  offi- 
eers  of  the  vessel  had  given  an  order  for 
the  material  and  labor  set  forth  in  the  li- 
bel, which  were  furnished  upon  the  order  of 
]a  contractor,  who,  before  the  filing  *of  the 
libel  and  without  any  knowledge  by  the 
owner  of  these  unpaid  claims,  had  been 
paid  in  full  for  these  claims. 

Although  this  court  has  never  directly 
decided  whether  materials  and  labor  fur- 
nished by  workmen  or  subcontractors  con- 
stitute a  lien  upon  a  vessel,  —  in  other 
words,  whether  the  contractor  can  be  re- 
garded as  an  agent  of  the  vessel  in  the  pur- 
diaae  of  such  labor  and  materials, — ^there  is 
a  general  consensus  of  opinion  in  the  state 
eoarts  and  in  the  inferior  Federal  courbs 
that  labor  and  materials  furnished  to  a  con- 
traetor  do  not  constitute  a  lien  upon  the 
ntsel,  unless  at  least  notice  be  given  to  the 
owner  of  such  claim  before  the  contractor 
has  received  the  sum  stipulated  by  his  con- 
tiact.  Smith  v.  The  Eastern  Railroad,  1 
Curt.  C.  C.  253,  Fed.  Cas.  No.  13,039; 
iouthwick'  V.  The  Clyde,  6  Blackf.  148; 
Huhhell  V.  Denison,  20  Wend.  181;  Burst 
V.  Jackson,  10  Barb.  219;  The  Whitaker,  1 
fibprague,  229,  282,  Fed.  Cas.  Nos.  17.524, 
17,525;  Harper  v.  The  New  Brig,  Gilpin, 
036,  Fed.  Cas.  No.  6,090;  Ames  v.  Swett, 
S3  Me.  479;  Squire  v.  100  Tons  of  Iron,  2 
IMU.S. 


Ben.  21,  Fed.  Cas.  No.  13,270;  The  Mar- 
quette, Brown,  Adm.  354,  Fed.  Cas.  No. 
9,101. 

The  injustice  of  permitting  such  claims 
to  be  set  up  is  plainly  apparent.  The  mas- 
ter is  the  agent  of  the  vessel  and  its  owner 
in  more  than  the  ordinary  sense.  During 
the  voyage  he  is  in  fact  the  alter  ego  of  his 
principal.  He  is  intrusted  with  an  uncon- 
trolled authority  to  provide  for  the  crew, 
and  for  the  preservation  and  repair  of  the 
ship.  He  engages  the  cargoes,  receives  the 
freight,  hires  and  pays  his  crew,  and  is  in- 
trusted, perhaps  for  years,  with  the  com- 
mand and  disposition  of  the  vessel.  With 
full  authority  to  bind  the  vessel,  his  |>o8i- 
tion  is  such  that  it  is  almost  impossible  for 
him  to  acquaint  himself  with  the  lawH  of 
each  individual  state  he  may  visit,  and  he 
has  a  right  to  suppose  that  the  goneral 
maritime  law  applies  to  him  and  his  ship, 
wherever  she  may  go,  unhampered  by  laws 
which  are  mainly  intended  for  local  appli- 
cation, or  for  domestic  vessels.  Local  laws, 
such  as  the  one  under  consideration,  ordi- 
narily protect  the  ship  by  requiring  n(»lic<» 
of  the  claim  to  be  filed  in  some  public  oWicv, 
limiting  the  time  to  a  few  weeks  or  months 
within  which  the  laborer  or  subcontractor 
may  proceed  against  her,  requiring  notice 
to  be  given  of  the  claim,  before  the  con- 
tractor him»olf  has  been  paid,  and  limiting 
his  recovery  *to  the  amount  remaining  un-\106J 
paid  at  the  time  such  notice  is  received. 
The  statute  of  Washington,  however,  pro- 
vides for  an  absolute  lien  upon  the  ship  for 
work  done  or  material  furnished  at  the  re- 
quest of  the  contractor  or  subcontractor, 
and  makes  no  provision  for  the  protection 
of  the  owner  in  case  the  contractor  has 
been  paid  the  full  amount  of  his  bill  before 
notice  of  the  claim  of  the  subcontractor  is 
received.  The  finding  in  this  case  is  that 
the  contractor,  who  had  agreed,  in  conso- 
nance with  the  usual  course  of  business,  to 
make  the  roiwirs  \\\Hm  this  vessel,  had  been 
paid  in  full  by  the  claimant.  The  injus- 
tice of  holding  the  ship  under  the  circum- 
stances is  plainly  manifest. 

Not  only  is  the  statute  in  question  ob- 
noxious to  the  general  maritime  law  in  de- 
claring every  contractor  and  subcontractor 
an  agent  of  the  owner,  but  it  establishes  a 
new  order  of  priority  in  payment  of  liens, 
abolishes  the  ancient  and  equitable  rule  re- 
garding "stale  claims,"  and  permits  the  as- 
sertion of  a  lien  at  any  time  within  three 
years,  regardless  of  the  fact  that  the  vessel 
may  have  been  sold  to  a  bona  fide  purchas- 
er, not  only  without  notice  of  the  claim,  but 
without  the  possibility  of  informing  him- 
self by  a  resort  to  the  public  records.  It 
also  gives,  or  at  least  creates  the  presump- 
tion of,  a  lien,  though  the  materials  be  fur- 
nished upon  the  order  of  the  owner  in  per- 
son. 

No  opinion  upon  this  subject  can  aflTord 
to  ignore  the  admirable  discussi<m  of  Mr. 
Justice  Story  in  the  case  of  The  Chusan,  2 
Stor>',  455,  Fed.  Cas.  No.  2,717,  in  which  he 
refused  to  apply  to  a  Massachusetts  vessel 
a  law  of  the  state  of  New  York,  requiring 
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lOe-in  Sttpbeme  Coubt  of  the  Unitu>  States.  Oct.  Tsui, 

a  lion  for  xupplies  to  be  enforced  before  the  this  principle    it    u-na    he\<l    that  a  l>w  of 

vcAHel  left  the  state:  Louisiana      excl<[ding      Milored     passengers 

"This  statute  Is,  n»  I  conceive,  perfectly  from   the  cnhin   set   *npart   for   tJie  um  of[ll 

Minstitutioiml,  as  applied  to  rnsea  of  rerairs  whites  during  the    pnanagc    of    stenmboati 

of  domestic  ships,  ttint  is,  of  siiipa  belong-  donti  the  Mississippi,   was  a   regulation  of 

inj;  to  the  ports  of  that  state.     .     .     .     But  interstate   commerce,   and   therefore   iincon- 

in  cnsoa  of  foreign  ships  and  supplies  fur-  stilntional.     To  the  same  efTert  is  Sinnot  t. 

ni-ihed  to  them  the  juriadiolion  of  the  courts  Daocnjwrt,  22  How.  227,  16  h.  cd.  243.    In 

of  the  ITnited  States  is  governed  by  the  Con-  the  suhsoqnunt  cases  of  Louin'illr,   \.  O,  4 

stitution  and  laws  of  the  United  States,  and  T.  R.  Co.  v.  MimUssippi,  133  U.  S.  887.  3.1 

in  in  no  sense  governed,  controlled,  or  lim-  L.  ed.  784,  2  Inters.  Com.  Sep.  901.  10  Sup. 

ited   by  the   locul   legislation.     .     .     .     For  Ct.  Rep.  34B,  and  Plraay  v.   Ferguiton.   163 

myself,   I    can    only   sh^  that    during    the  U.  S.  G37,  41  L.  ed.  296,  16  Sup.  Ct.  Rep. 

tviiole  of  my  judicial  hfo  I  hB.ve  never  up  1138,  state  laws  requiring  separate  railway 

in  the  presejit  hour    heard    a    single  doubt  carriages  for    the    wliite   and  colomd  races 

hrenthed   upon  the  suhject."     To  the  same  were  BUBt4iined  upon  the  ground  that  they 

clfret  is  Titr  Lj/ndfiiiral.  48  Fed.  8311.  applied  only  between    places    in    the    same 

[107]     'While  no  caae  involving  this  precise  ques-  state. 

tioii  swniH  to  have  arisen  in  this  court,  we  In  the  very  recent  case  of  Eatlon  v.  /oim, 
hiive  several  times  had  occasion  to  hold  188  U.  8.  230,  ante,  4^2,  23  Bup.  Ct.  Rep. 
that  where  Congress  has  dealt  with  a  sub-  ggg,  it  was  held  that  a  stale  law  puniRhinR 
jocl  within  its  esclusivo  power,  or  whore  presidents  of  banks  receiving  deposits  irf 
Kiteh  exclusive  power  is  given  to  the  Fed-  money  at  a  time  when  the  bank  was  insol- 
eral  eoiirts.  as  in  cases  of  admiralty  and  vent,  and  when  such  insolvency  was  known 
niiiriliiiu'  jurisdiction,  it  is  not  competent  to  thejn,  was  unconstitutional  as  applied  to 
for  stiiti-s  to  inviide  that  domain  of  legiala-  national  banks  whose  nperntions  were  goV' 
linn,  iind  enact  laws  which  in  any  way  tn-ncd  exclusively  by  actfl  of  Congress.  Raid 
tri-neh  uiwm  the  power  of  the  Federal  gov-  Mr.  Justice  Sbiras:  "Hut  we  are  itnahk 
erniiM'iit.  Tases  arising  in  other  branches  to  {KTceive  that  Congress  intended  to  leave 
of  I  lie  law  turnirtb  apt  analogies.  The  prin-  the  field  open  for  the  stntes  to  attempt  to 
ri]>te  is  "Inted  in  a  nutshell  by  Chief  .Tus-  promote  the  welfare  and  stability  of  nation- 
lice  Mnr«b;ill  in  Oliirges  v.  Croioninxhield ,  4  al  hanks  bv  direct  legislation.  II  they  had 
Wliivit.  122.  Il>3,  4  L.  ed,  620,  548:  "Hut  n„c\\  power  it  would  hnvo  to  be  e\ereis(4 
if  has  nii'ei-  been  supjnsed  that  tliis  con-  a„d  limited  by  their  own  diacmlion.  and 
.■lUTiiit  piiHiT  of  lefnslation  extended  Ui  eonfiision  would  necessarily  rernilt  from 
wiiy  pfKsilde  rase  in  which  its  exercise  hy  rontrol,  |Ki»spBsed  and  exerciso<l  by  two  in- 
llii'  >it;ites  has  not  been  e\presaiy  prohibit-  dejiendent  mil h or i tics."  See  also  formers' 
eel.  The  eonfnsiiin  n-Hulting  from  such  a  ^  m,  Vo/.  Bartl;  v.  Draring.  »1  U.  S.  29.  21 
piaMicc  would  be  endless.  .  ,  .  That  i,.  pj.  108:  il'Oullnch  v,  Itarj/Utnd,  ( 
wliciicv.rr  the  teims  in  which  a  power  is  Wheat.  425.  4  L.  ed.  600. 
gniiifcd  to  (Congress,  or  the  nature  of  the  fhe  following  eases  are  also  to  the  sams 
[lower,  rcfiuired  that  it  should  be  exercised  jrencnil  cITcrt:  Drgatit  v.  ilichacl,  2  Ind. 
ex<'lii.ivi-l_v  liy  Congri-ss.  the  subject  is  as  ^dq;  Sfifc  v.  Pikr.  IS  N.  TI.  83;  LyTich  t. 
coinplif elv  taken  from  the  state  legtslnturea  Clarke.  1  Sandf.  Ch.  583,  044 ;  Jnck  v.  Jfor- 
as  if  Ihcy  had  been  expressly  forbidden  to  ,i„^  ]2  Wend.  311;  Ex  por/c  Hill,  38  Ala. 
.lot  on  i1."  This  was  said  of  a  bankrupt  jjfl.  4.10;  People  v.  Fonda,  62  Mich.  401.  21 
h.w  of  \i:w  Vnrk  which  asstimed  to  dia-  j,  ^  26.  Although  it  is  equally  tnie  that 
charge  (b.;  d.;blor  from  all  liability  tor  ^,y^^^^  Congress,  having  the  power,  has  a- 
dibts  |.ii-virtii,-ly  e..ntra.-led,  notwitbstand-  ^^^j^^  jt  |,„t  incidenially,  and  obviously 
ms  the  f  on-tilu  .on  had  vested  the  power  .^^  intention  of  covering  the  subject 
m  {■nnpres.  of  e-lahhshing  uniform  laws  on  supplement  its  leRi.lation 
he  s„l,j,.H  of  baukiuirtcy    It  was  held  that                 ,^ti„„,  it  their  own  not  in^nsistent 

the  sljiti-s  hart    a    right    to    pass  bankrupt  '.,,';.       „  ..        .-,  ■ j.    ,o,   ii    o    i« 

l,.ws  un.il  the  power"  had   bJii  acted  upin  «'""  '^^^'f''  ^2'°%^'>-   ^^   U.   S.   137, 

bv  <V>n„ress.  though  the  law  of   New  York  <""«.  !<«.  23  Sup   Ct.  Rep.  92.  _ 

dischar^ng   the   debtor   from   liability  was        Bearing  in  n;md   that  exelus.vo  jiir.sdic- 

held  loV  void  H-.  impairing  the  obli^tion  tion  of  all  admiralty  and  mantlrno  ^sa  >• 

of   prinr   eonlracta   within   the   meaning  of  vested   by   the  Constitution   in   the   Fedei^ 

the  ConstituI  ion.  courU.   which   are  tliereby   made  judges  « 

In   lloll  V.  Drfuir,  OS  VI,  ti.  485,  498    24  the   scope   of    such  jurisdieUon,  eubject,  vi 

L.  ed.  547.  551,  it  wa*.  said  that,  inasmuch  course,  to  congressional  legislation,  the  stat- 

as   interstate    commerce    is    regiilated  very  ute  of  the  state  of  Washington,  in  so  far  si 

largely  hy   congrewionnl   liyislation,   it  fol-  it  attempts  to  •control  th«  administntion  oflW 

loH^cd  that  stieli   legislation  must  supersede  the  maritime  law  by  creating  and  superadd- 

all  slate  legislation  upon  the  same  subject,  ing  conditions  for  the  benefit  of  a  particular 

"    ■       necessary   implication,   prohibit   it,  class  of  creditors,  and  thereby  depriving  th» 

cases  when?  tbe  leginlation  of  Con-  owners  of  vessels  of  defenses  to  which  th«f 

nifests  on   inlcntion  to  leave  some  would   otherwise   have  been   entitled,   is  tB 

^Kirlieiiinr  matter    to    be    regulated  by  tbe  unlawful    interference    with    that    jurisdir 

m-veral  slates,  as.  for  instance,  in  the  case  tion,  and  to  that  extent  is  unconstitntionil 

of  pilotage.     Conlrt/    v.    PhiUldrlphia    Port  and  void. 

H^inl'ii'  12  IIow.  20B,  13  L.  ed.  006.   Upon       Th«  decree  of  the  Diafrict  Court  if  lfc«i* 
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fort  reversed,  and  the  case  remanded  to  that   United  States  marshal  for  a  portion  of  the 
eourt  with  directions  to  dismiss  the  Hbcls.    fees  claimed  by  him   in   his    petition.    Re- 

versed  and  remanded  for  further  proceed- 
Mr.  Justice  Harlan  concurred  in  the  re-    ings. 
•alt.  See  same  case  below,  36  Gt.  CI.  598. 


Statement  by  Mr.  Justice  Brows  s 

UNITED  STATES,  AppU  This  is  a  petition  for  marshal's  fees  for 

^*  the  district  of  Oklahoma,  upon  which  the 

EVKTT  D.  NIX.     (No.  142)  court  of  claims  made  the  findings  of  fact 

set  forth  in  the  margin.f 

EVEIT  D.  NIX,  AppU,  fl.  The  claimant,  Evett  D.  Nix,  was  United 

^*  States  marshal   for  the  district   of  Oklahoma 

UNITED  STATES.    (No.  196)  from  .luly  1,  1893,  to  February  24,  1890.  ap- 

pointed,  qualified,  and  acting. 

(Bee   S.   C.   Reporter's  ed.   199-200.)  U-  During  said  period  the  claimant,  as  such 

marshal,    by    his   deputies,    performed    services 

--       -    ,          .,           ,             ^  J'        f          -^  and  travel  and  Incurred  expenses  in  behalf  of 

UarBhaU— mileage  fees-^per  dtem  fee--  ap-  ^^e  United  States,  and  his  accounts  therefor. 

^01701    of    account    by  court— statutes-^  verified  by  his  oath  and  approved  by  the  court  in 

repeal — special     and     general    acts — etn-  accordance  with  the  law,  were  finally  acted  up- 

d&nce — escape    of    prisoner — presumption  on  by  the  accounting  ofllcers  of  the  Trensury 

of  negligence.  Department,  and  part  thereof  was  allowed  and 

paid,  but  a  part  thereof,  as  more  specifically  set 

L  A  United  States  marshal  is  not  entitled  to  f?'^^  **>  ""/'"«  t  ''"  ?J?"?k''^'^;  ?°^  T  ^"^ 

mileage  for  the  distance  traveled  in  serving  t ion  thereof  has  been  paid  to  the  claimant, 

warr^ts  of  arrest,  in  excess  of  the  usually  ,   J"'  ^tem  2.  To  travel.  1.153  miles  In  going 

travelod  route  between  the  place  of  receiving  ^JL^VrZ''"V^\''^  '^T^'  ""^  ^  'T.k  Pfr'""*' 

the  writs  and  the  place  of  service,  however  $69.18.  being  for  travel  In  excess  of  the  distance 

groat  the  necessity  of  pursuing  a  circuitous  f'"?'^   **»«  ^l'''^  r^L\Z^^\  ^V^SJ'\^'^  ""f  7^ 

?oote.  in  view  of  U.  8.  Rev.  Stat.  I  829  (U.  ^»^*°«  ''''^^^-     ^H^  IT^J,  <*harged  for  was  In 

Tcomp.  Stat.  1901.  p.  6.30).  which  directs  *  "^^  »"^  unsettled  Indian  country,   without 

such  mileage  to  be  computed  "from  the  place  J^^f^?^*?'  P°«^  '•^"*7'  «r  section   lines.     The 

whej.  the  Trocess  is  returned  to  the  place  of  ^'^'^^^J^.r^T.^^^^^^^^                         \l 

.  \:.r*             .,        -      *       *w       i.x     ^             •  .  travel  a  tircultous  route.     The  deputies  had  to 

*•  P.** J?''o/.*^'"  '^  K^'r  ?•  *^'!2^'"K*i^K''l  And  fordable  places  to  cross  the  river  to  locate 

United  States  marshal  at  a  court  which  has  ^,,^  defendants,  thore  being  no  bridges.     After 

been  opened  for  business  by  order  of  the  judge  ^^^^^  ^he  defendants  were  token  by  the  most 

is  allowable,  although  business  may  not  have  ^j^^^^  ^^^^^  ^^  commissioners  for  examination, 

been  transacted  In  court  on  such  day.  and  the  j^^^  ^q    p^^  attendance  of  the  marshal  at 

Judge  may  not  have  been  present.  ^^^^    ^     deputy,  for  twenty  days,  at  $S  per 

t.  The  special  provision  of  26  Stat,  at  L.  81,  jay,  $100.00.  ^  *  ▼  i~ 
chap.  182,  i  10.  that  iKjrsons  charged  with  jj  ^^  ^ot  appear  whether  business  was 
any  offense  against  the  territory  of  Okia-  transacted  In  the  court  on  said  days,  although 
homa  shall  in  all  cases  be  taken  before  the  y,^  <.o„rt  ^^s  opened  for  business  by  order  of 
United  SUtes  commissioner  whose  office  is  ^jj^  judge.  It  does  not  appear  that  the  judge 
nesfVest  to  the  place  where  the  offense  was  ^^^  present  at  court  on  any  of  these  days, 
committed,  was  not  repealed  by  the  general  ^^j^  12.  This  Item  was  charged  in  claimant's 
provisions  of  the  sundry  civil  appropriation  accounts  as  transportation  of  prisoners,  depo- 
blil  of  August  18,  1894  (28  Stat,  at  L.  372,  ^ies.  and  guards  from  the  several  places  of  ar* 
chap.  SOI),  that  marshals  shall  take  arrested  ^^^^  j^^  hearing  before  the  United  SUtes  corn- 
persons  before  the  commissioner  nearest  the  miggioners  whose  offices  were  nearest  the  places 
place  of  arrest,  or  shall  be  entitled  to  no  ^here  the  crimes  for  which  the  prisoners  wers 
mileage  therefor.  arrest«»d  were  committed.   The  number  of  miles 

4.  llie  allowance  by  the  district  Judge  of  the  charged  In  claimant's  accounts  for  this  travel 
account  of  a  United  States  marshal  is  prima  was  Sl.S.'iS  miles,  at  10  cents  a  mile,  amounting 
facie  evidence  of  the  correctness  of  the  mile-  to  $r».135.50. 

age  items  of  such  account.  Those  accounts  were  submitted  to  the  United 

5.  The  expense  of  transporting  a  prlsouer  on-  States  district  court  for  Oklahoma  under  tha 
der  a  warrant  of  commitment  cannot  be  al-  provisions  of  the  act  of  February  22.  1875  (18 
lowed  a  United  States  marshal,  where  such  Stat,  at  L.  chap.  90,  333),  and  the  said  ac- 
prisoner  escaped  from  the  custody  of  his  dep-  counta  Including  this  item,  as  above  charged, 
oty  before  he  could  be  delivered  to  the  pen-  were  approved  by  that  court.  When  the  ac- 
itentlary,  and  there  is  no  finding  of  due  dill-  counts  so  approved  were  submitted  to  tha 
fence  on  the  part  of  the  officer  to  prevent  the  accounting  officers,  all  the  charges  for  travel  la- 
escape,  eluded   In   that  Item   were  disallowed  by  them 

0.  A  prisoner  who  escapes  from  the  custody  of  under  the  provisions  of  the  sundry  civil  appro- 

a  depnty  marshal  while  going  to  supper  in  a  priation  act  of  August  18,  1894  (28  Stat,  at  L. 

hotel    will    be    presumed    to    have    escaped  372-4IO  chap.  301,  U.  S.  Comp.  Stat.  1901,  p. 

ttirough  the  officer's  negligence.  717)^  which  made  it  the  duty  of  the  marshal 

iQKi  to    take    the    defendant    before    the    nearest 

[Nos.    142,    196.J  circuit    court     coramlHSlouer     or     the     nearest 

«  u     '^^  J      n          t          *o       *n/»«      r^     -J  J  Judlclsl  officer  having  Jurisdiction  under  exlst- 

Buhmttted     December     7«,     JVOZ.     Deculcd  j^g  j^ws.  for  a  hearing,  commitment,  or  taking 

March  2^  WOS.  ball  for  trial.     Subsequently  the  accounting  of- 
ficers allowed  and  paid  claimant  of  this  item 

AN  APPEALS  from  the  Court  of  Claims  $27. 

xJ  to  review    a    judgment    in    favor  of  a  After  suit  was  brought  la  this  court,   the 
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was  returned  to  the  place  of  service.  It  re- 
imburses the  marshal  his  expenses,  but  de- 
nies him  a  profit  upon  them.  This  item 
must  be  disallowed. 

(2)  Item  10.  "For  attendance  of  the 
marshal  at  court  by  deputy,  20  days  at  $5 
per  day,  $100."  The  fact  that  it  did  not 
appear  whether  business  was  transacted  in 
QDurt  on  these  days,  or  whether  the  judge 
was    present    in    court,  was  immaterial,  in 

SOS]* view  of  the  fact  that  the  court  was  opened 
for  business  by  order  of  the  judge.  United 
States  V.  Finnell,  185  U.  S.  236,  46  L.  ed. 
800,  22  Sup.  Ct.  Rep.  633;  McMullen  v. 
United  States,  146  U.  S.  360,  36  L.  ed.  1007, 
13  Sup.  Ct.  Rep.  127.  For  aught  that  ap^ 
pears,  the  attendance  may  have  been  under 
the  circumstances  in  which  a  similar  charge 
was  allowed  in  United  States  v.  Pitman, 
147  U.  S.  669,  37  L.  ed.  324,  13  Sup.  a. 
Rep.  425.  Where  the  court  is  open^  for 
business  by  order  of  the  judge,  it  is  the 
duty  of  the  marshal  to  attend,  and  there  is 
no  reason  why  he  should  not  receive  his  per 
diem  therefor  as  if  the  judge  were  actually 
present.  This  claim  is  not  contested  by  the 
government,  and  should  be  allowed. 

(3)  Item  12,  for  the  transportation  of 
prisoners  arrested  under  warrants  issued 
uy  United  States  commissioners,  involves 
two  miestions:  First,  whether  travel 
should  nave  been  charged  from  the  place  of 
arrest  to  the  nearest  circuit  court  commis- 
sioner, or  to  the  oflfice  of  the  commissioner 
nearest  to  the  place  where  the  crimes  with 
which  the  prisoners  were  charged  loere  com- 
mitted; second,  whether,  assuming  the  po- 
nition  of  the  claimant  in  this  particular  to 
be  correct,  as  matter  of  law,  there  was  suf- 
ficient evidence  of  the  number  of  miles  trav- 
eled to  entitle  him  to  the  charge  of  $5,135.50. 

By  "An  Act  to  Provide  a  Temporary  Gov- 
ernment for  the  Territory  of  Oklahoma" 
(26  Stat,  at  L.  81,  chap.  182),  a  certain 
portion  of  the  Indian  territory  was  set  off 
204]as  a  territorial  government  under  the  *name 
of  Oklahoma.  By  {  9  the  judicial  power 
of  the  territory  was  vested  in  certain 
courts,  and  the  usual  executive  and  judicial 
offices  created.  By  {  10,  "persons  charged 
wiUi  any  offense  or  crime  in  the  territory  of 
Oklahoma,  and  for  whose  arrest  a  warrant 
has  been  issued,  may  be  arrested  by  the 
United  States  marshal  or  any  of  his  depu- 
ties, wherever  found  in  said  territory,  but 
in  aU  oases  the  accused  shall  be  taken,  for 
preliminary  examination,  before  a  United 
States  commissioner,  or  a  justice  of  the 
peace  of  the  county,  whoAe  office  is  nearest 
to  the  place  where  the  offense  or  crime  was 
eomroitted.  All  offenses  committed  in  said 
territory,  if  committed  within  any  organ- 
ised county,  shall  be  prosecuted  and  tried 
wHhin  said  county."  By  fi  28,  "the  Con- 
stitution and  all  the  laws  of  the  United 
States  not  locally  inapplicable  shall,  except 
•o  far  as  modified  by  this  act,  have  the 
same  force  and  effect  as  elsewhere  within 
the  Unit^  SUtes." 

This  is  the  act  upon  which  the  claimant 
relies  for  his  right  to  travel,  while,  upon 
the  other  hand,  the  government  contends 
189  U.  S.         U.  S.,  Book  47. 


that  this  act  was  repealed  by  a  aeneral  act 
of  August  18,  1894  (28  SUt  A  L.  372, 
chap.  301),  making  appropriations  for  sun- 
dry civil  expenses  for  the  year  1895,  one  of 
the  clauses  of  which,  under  the  head  of 
"Judicial,"  provides  that  «it  shall  be  the 
duty  of  the  marshal,  his  deputy  or  other 
officer,  who  may  arrest  a  person  charged 
with  any  crime  or  offense^,  to  take  the  de- 
fendant before  the  nearest  circuit  court 
commissioner,  or  the  nearest  judicial  officer, 
having  jurisdiction  under  existing  laws,  for 
a  hearing,  commitment,  or  taking  bail  for 
trial;  and  the  officer  or  magistrate  issuing 
the  warrant  shall  attach  thereto  a  certified 
copy  of  the  complaint,  .  .  .  and  no 
mneage  shall  be  allowed  any  officer  violat- 
ing the  provisions  hereof." 

The  object  of  this  statute  was  manifestly 
to  amend  Rev.  Stat.  {  829,  which  provided 
that  the  mileage  of  the  marshal  for  trans- 
portation of  prisoners  should  be  computed 
from  the  place  where  the  process  was  served 
to  the  place  where  it  was  returned.  This 
statute  provides  that  he  shall  be  taken  to 
the  circuit  court  commissioner  nearest  the 
place  of  arrest,  regardless  of  the  fact  by 
whom  the  warrant  was  issued.  Inasmuch 
as  the  later  act  is  a  general  one,  applicable 
to  marshals  generally  throughout  *  the  coun-[  205] 
try,  we  do  not  think  it  was  intended  to  re- 
peal or  interfere  with  the  former  act,  pro- 
viding specially  for  pcs-sons  charged  with 
any  offense  or  crime  in  the  territory  of 
Oklahoma,  and  that  in  all  cases,  whether 
the  crime  was  committed  against  the  terri- 
tory or  the  general  government,  the  ac- 
cused shall  be  taken  before  a  commissioner 
whose  office  is  nearest  to  the  plaoe  where 
the  offense  or  crime  was  committed. 

The  rule  of  statutory  construction  is  well 
settled  that  a  general  act  is  not  to  be  con- 
strued as  applying  to  cases  covered  by  a 
prior  special  act  upon  the  same  subject. 
On  this  principle  we  held  in  Townsend  v. 
LittUy  109  U.  S.  504,  27  L.  ed.  1012,  3  Sup. 
Ct.  Rep.  357,  that  special  and  general  stat- 
utory provisions  may  suosist  together,  the 
former  qualifying  the  latter.  See  also 
Churchill  Y.  Crease,  5  Bing.  177;  Magone  v. 
King,  2  C.  C.  A.  883,  1  U.  S.  App.  267,  51 
Fed.  526,  and  cases  cited ;  State  t.  Clarke, 
25  N.  J.  L.  54. 

It  would  seem  that  this  construction 
works  no  particular  hardship  upon  the  gov- 
ernment, since  in  all  cases  where  the  crim- 
inal is  unable  to  give  bail  he  is  reauircd  to 
be  ultimately  transported  for  trial  to  the 
county  wherein  the  crime  was  committed. 

The  second  question  connected  with  this 
item  is  whether  the  marshal  produced  suffi- 
cient evidence  of  the  number  of  miles  trav- 
eled. His  claim  was  for  51,350  miles  at  10 
cents  per  mile.  He  was  unable  to  prove,  of 
his  own  knowledge,  more  than  11,433  miles. 
As  to  the  remainder  he  could  not  testify  of 
his  own  knowledge,  because  that  travel  had 
been  performed  by  certain  of  his  deputies 
who  were  not  then  in  the  territory,  and 
who,  he  supposed,  were  in  Alaska  or  the 
Philippine  islands.  The  depositions  of 
those  deputies  were  not  taken.  He  showed, 
40  77T 


906-S06                         SuFRSiiB  OouBT  or  the  Uihted  Statu.  Oct.  Tknc, 

however,  that   his    accounta   had   been    al-  of  the  United  States  from  a  decree  of  a  clr- 

lowed  by  the  district  judge.    That  was  suf-  <^u't  court  dismissing  a  bill  whicb  Is  based. 

fieient  to  cast  upon  the  government  the  bur-  "<>*  ^^\y  ^^,^^  f  *^®"'^L.^'  .f '*'"f."'''P;  ^"^ 

den  of  showing  any  errw  of  fact  in  his  ac-  "P**°  the  alleged  unconstltutloiiallty  of  e». 

Aonnf      rfmii^A  B*nil^  ^    7^ J-.    1 QA  TT    Q  ^aln  municipal  ordinances  as  ImiMlrlBg  tbs 

522^  ••  T     f?**  i^*l'^*i7a'^^^%    «^  ^;,?*  obligation  of  a  contract  with  the  moalelpallty 

483,  33  L.  ed.  1007,  10  Sup.  Ct.  Rep.  615.  under  prior  ordinances. 

In  that  case  we  held  that  the  approval  of  2.  The  absence  of  an  adequate  remedy  at  Uw       — 

the    commissioners    account    by    a    circuit  cannot  bo  urged  by  a  subcontractor  who  has      .=■ 

court  of  the  United  States,  under  the  act  contracted    to   erect   gas   works   on   certain      

of  Februaiy  22,  1876   (18  Stat,  at  L.  333,  premises,  as  a  ground  for  Injunctive  relief    -^ 

ehapu  95),  was  prima  facie  evidence  of  the  ^®  prevent  the  enforcement,  by  criminal  pro-    — 

correctness    of    the    items  of  that  account,  ^^'"^  ***'°?.K^lf  ^Ji***^'*^?'  munldpaLr 

and,  in  the  ia>sence  of  clear  and  unouestion-  SSi^/eS^f  TuTV^Jc^r.^^^^ 

,-.^-.,      •_?'2^'v      ™»8***^®    ®"  }^^   lur^^i.  ilmlts.  Which  are  alleged  to  Infringe  the  obli— 
[206]coart^  it  should  be  conclusive.     We  •adhere  gatlon  of  the  contract  of  the  owner  of  tho 
to  that  view.     It  would  be  an  insupportable  land  with  the  municipality  under  prior  or~ 
burden  upon  the  officers  of  courts  if,  every  dlnances,  since  his  remedy,  if  any,  is  by  ac- 
time  a  question   was  made  before  the  ac-  tlon  against  the  principal  contractor,  who  Iw 
oounting  officers  of  the  Treasury  of  the  cor-  presumed  to  be  able  to  respond  In  damages 
rectness  of  their  account,  they  were  required  ^^^  «»  f"J^  .^J»!^*>  ^^^  I^^''^"'^?^  °*^ 
to   produce  affirmative   evid^ce    of%very  JSi^^.""^*"^  ^^  ^^"^  Interruption  of  the  coo- 
item.    This  was  evidently  not  contemplat- 
ed   by  the    statute.     Notwithstanding  this,  [^o.  507.] 
however,  there  is  no  doubt  that  the  account 

may  be  impeached   for   error    of  law.    Mc-  Submitted     January     If,     1903,     Decided 

MuUen  v.  United  States,  146  U.  S.  360,  36  March  2,  1903. 
L.  ed.  1007,  13    Sup.    Ct.    Rep.    127.    This 

item  should  have  been  allowed  in  full,  less  /\N  APPEAL  from   the   Circuit   Court  of 

the  amount  paid.  U  the  United  States  for  the  Southern  Dis- 

(4)    Item    24,    for    actual    expenses    in  trict  of  California  to  review  a  decree  which 

transporting   a  prisoner   from    Sprin^eld,  dismissed  a  bill  to  enjoin  the  enforcement 

Ohio,  to  the  penitentiary  at  Brooklyn,  New  of  certain  municipal  ordinances  alleged  to 

York,  under  a  warrant  or  commitmwit,  is  impair  the  obligation  of  a  contract  with  the 

tlie  only  other  one  contested.    The  prisoner  municipality  under    prior   ordinances.    Af- 

with  a  deputy  and  guard  arrived  in  New  firmed, 

York  too    late    for   the    prisoner  to  be  re-  See  same  case  below  on  motion  for  pre- 

ceived  at  the  Brooklyn  penitentiary  on  the  liminaiy  injunction,  115  Fed.  637. 
game  day,  and  that  nignt  he  escaped  from 

the  custody  of  the  deputy  while  they  were  statement  by  Mr.  Justice  Browmi 

going  to  supper    in   tbe   hotel   where  they  ^j^.^  ^^^  ^  j,i„  j„        j^  A,^  in  ^^e  cir- 

were  staying.                                  ,     xv    j-  cuit  court  for  tlie  southern  district  of  Cali- 

As  there  is  no  finding,  either  by  the  dis-  f^^„.^  ^    appellant,  a  dtiaen  of  Massachu- 

trict  judge  in  approving  his  accounts  or  by  ^^^^^    ^o  restrain  the  city  of  Ijm  Angeles 

the  court  of  claims,  of  due  diligence  on  the  ^^     ^^     officers    from    enforcing     cerUin 

part  of  the  officer  to  prevent  the  escape,  the  municipal  ordinances  prohibiting  the  erec- 

item    was    properly   disallowed.    The    pre-  ^.j^^  ^j,  maintenance  of  gas  tanks  or  reser- 

sumption  is  that  he  Reaped  by  n^ligcnce.  ^^j^s  witiiin  certain  portions  of  the  city. 

State  v.  Hunter,  94  N.    C.    829;    State    v.  rpiie  gravamen  of  the  bill  was  that  on  Sep- 

Leu>i8,  113  N.  C.  6^,    18    S.    E.  69;  Shat-  tembcr  1,  1901,  Caroline  W.  Dobbins  made 

tuck  v.  State,  51   Miss.  575.  a  contract  with  the  Valley  Gas  ft  Fuel  Com- 

The  judgment  of  the  Court  of  Claims  tcill  pj,ny^  a  California  corporation,  to  build  cer- 

thercfore  he  reversed,  and  the  case  remand-  ^^in  gas  works  for  her,  including  all  things          m 

ed  to  that  court  for  further  proceedings  in  necessary   for  the   manufacture,   *ieeovei7,| 

conformity  with  this  opinion.  and  storage  of  gas,  on  lands  thereafter  to 

be  designated ;  that  on  September  17  the  sp- 

„.^«„,«,*^^  pellant  made  a  contract  with  the  gas  and 

[«07j*DAVlS  k  FARNUM  MANUFACTURING  fuel  company  to  erect  upon  Mrs.  I&bbina's 

COMPANY,  Appt,,  premises  a  water  tank  and  gaa  holder  hav- 

V*  mg  a  capacity  of  100,000  cimic  feet  of  gas, 

CITY  OF  LOS  ANGELES.  and    that   immediately   thereafter    it    con 


structed  and  prepared  the  material  and  ma -^r 

(See  S.   C.  Reporter's  ed.  207-221.)  chinery   necessanr   for  the  erection   of  t 

.   .  .      .^  ^  tank  and  gas  holder,  and  shipped  the  aai 

Appeal— direct  appeal  from  circuit  court—  ^  j^  Angeles;  that  on  September  28  Mrs- 

eqvihh-^njunction  against  criminal  pro-  bobbins  purchased  certain  lands  in  Los  An- 

eeedings— adequate  remedy  at  law.  ^^j^.^,   ^.j,^ich  were  within  the  limiU  wherei^ 

1.  Ad  apiMMl  Hps  directly  to  the  Supreme  Court  it  was  lawful  to  erect  gaa  works  aad 


NoTK. --On  tlircrt  review  in  the  Supreme 
Conrt  of  the  United  Sfatrn  nf  circuit  an^l  dis- 
trict court  fudomcntn — see  note  to  Owin  v. 
United  States,  46  L.  ed.  U.  S.  741. 

Om  the  jurisdiction  of  equity  where  remedy 


at  law  exists — see  notes  to  Meldmm  t.  Meldra 
(('i>lo.)   11  L.  R.  A.  05:  Delnware.  L.  k  W. 
Co.  V.  Central  Stcx'k  Yards  &  Transit  CN>,   ( 
J.  Kq.)  6  L.  R.  A.  855 ;  and  Tyler  t.  SsTage, 
L.  ed.  U.  S.  83. 


T7S  IBQ  U. 


inn.  Datts  a  FAunnt  Mfd.  Co.  r.  Loa  ANOEua.  206,  300 

la  a   municipal   ordinance   adopt«d   August  tn  invatii!  ordinnnce,  for  the  }mrpoK  of  oom- 

20,  1001,  nnd  on  November  I  aiijilipd  to  the  pelling   the    rclinquisbinent    of   ■    property 

baud  of  fire  commissioners  for  n  permit  to  right. 

erect  siieh  gan  works;  that  on  November  22        Central   Trust   Co.   v.  CUUent'   Street  R. 

her  petition  cnme  on  for  hearing  before  the  Vo.  80  Fed.  226,  82  Fed.  1;  Reagan  v.  Farm- 

Rre  nm imiiwionorB,  and  aft«r  jtroof  had  been  -ri'  Loan  i  T.  Co.  164  U.  S.  362,  38  L,  ed. 

made  that  all  proviBions  of  prior  ordinanoes  1014,  4  Iiiteri.  Com.  Hep.  580,  14  Sup.  Ot. 

had    been    complied   with,   the   matter   was  Rep.  1047;  fioufAL-m  Bxp.  Co.  v.  iJnjIej/,  116 

duly   connidered,   and    finally   reaulted,   No-  Fed.   756;   LoaUiana   State   Lotfcry   Co.    v. 

vtmber  21',  in  a  vote  to  grajit  a.  permit  to  ritzpatrick,    3   Wooda,   222,   Fed.   Cas     No. 

eroet  and  maintnin  the  gua  works.  5,641;  8pHnghca4  Spinning  Co.  v.  fliieii,  L. 

That  upon  the  22d  day  of  November  Mrs.  r.   6   Eq.   dGS ;    Osbom   v.   Bank   of   United 

Dobbins  a  contractors  began  at  once  to  la.y  stales,  I)  Wheat.  738,  6  L.  ed.  204;   Wood 

th«   fonndation  for  eaid  works  at  a  cost  of  ,_  Brooklyn,  14  Barb.  425;  .Manhatlan  Iron 

upwards  of  $2,500,  when,  on  November  26,  Works  Co.   v.  French,   12  Abb.    N    C.    446; 

the    city    adopted    an   ordinance,   amending  lUehtiiUc  v.  RushvUle  Natural  Gat  Co,   132 

that  of  August  26,  1001,  including  her  prop-  j^j,  575     ,5   ^    R.  A.   321,   28   N.   K.   853; 

orty    in    the    prohibited    territory    for    the  n^^i^  ^   f„,i      ,28  j„a.  271,  27  N.  B.  72« 

erectinnorniainl^nanee  of  gas  works  {which  I'laiu  £  U.  Canal  A  UiU.  Co.  y.  Lee.iOAo. 

ordinanre,   however    aecms   to   have   proved  ^        1^4   20  Pac  1036;  Smith  v.  Bang;  15 

drfj^t.ve),  and   aiibsequently.   in   February,  mSm-,  Baltimore  v.  Radeoke.' i%  ill  i\i. 

1902.  caused  certain  of  the  employees  of  the  33  ^,„    jj,      23i);  Cape  Uay  d  8.  L.  R.  Co. 
pM  an.I  fuc   company    o  be  arrested   charg-         f,         y  •-  ^   ^^        *  Angtle* 

■  ni;  them  with  a  violation  of  this  ordinance,  nii.,   \i„i,.f  r-^    „     /„.    j    »-L.     i/n^~j 

SuVquently,   under   new   p^^eedinga,   cer-  ^   !^  j,?,    C^'^"'  Oat^rilt&Jtrof^ 

t-ir.  en-ployee,  ot  the  pUintiff  were  ar«^  l\'  •  ,^^  'Tu,LT^^  ^n''"  i'cc^i  JJ 

-"InotUtdt^rwa.  passed  on  March  ^^A'  ? VT^  f  A^C  ^'a^I^ 

3.    11*02,  also  amending  that  of  August  20,  ■^"^'.'Jf'ZVtt^  aJL  ^«o^.    «"  HI' 

VW\.  nnd  other  arrc«W   were   made*^  of  the  *  ?"■   '»?=  fS  *aiO    fiir?«   ^1    r,    rS^ 

wmployees  for  a  violation  of  this  ordinance.  ^/''  «  /'■  ,?"■   ^}^;  ^??'   *?.  ^"P    C''   ?«£• 

It    «-„;  ,ivr.rr»l  *l,nt   tl.r.  no.,  wnrl*.  nrn  in  an  *'8l    WetrOl*    V.    Detroit    ClilJCTia'    SIrect    «. 

It  WHM  a\prreil  inni  Ltic  gas  uorks  are  in  an  -,     ■,..  „    „  jn  t      j    =«.,    aaa 

Mnooinplete.1  condilion,  cx|io«ed  to  the  ele-  ??"   '"  "^.^  ,?^^'  f?5'  *t^  f^'  ^^^  ".'*• 

■«-iit«  and  ill  danger  o(lK.ing  destroyed,  and  ^2   Sup^   Ct.   Rep.    ilO-,    Vicksburg    Water- 

♦hat   all   of   the   afoie.ald   ordimvn/es  'wero  T^^  aoi  ^ai^'^of  a*"'' ?5^i'^,:^-'  ^^' "'*' 

■dopt^-d   by  llir  .■oninion  council  at  the  in-  L.  ed.  808   815^  22  Sup.  Ct.  Rep.  5fl.^. 

utiL-ation   of   the   1^8   AitgHes   Ught   Com-  ^  The  plaintiff  haa  no  remedy  against  the 

raiiv.  whicli  ha»  ,-uj.iyeil  a  monopoly  of  the  aeiendunt  for  damages  for  the  wronirfui  ar- 

un-^'biD-inesa  for  Uie  Inst  ten  years.  ''°^'-  ™  '^  employees,  or  tor  the  destruction 

J      'A  deniurrfr  was  til.d  to  this  bill  by  the  "'  '*«  bueiBess  and  property  rights. 
*-ily  for  want  of  cinilv  and  of  juriwiiction,        Stcdman  v.  San  Francxsco,   63   Cal.    1B3; 

■whii-li  was  Bii»tnin.d  by  the  court,  and  the  '^'"'P^  "■  f^weka.  78  C»l.  688,  4  L.  R.  A.  325, 

bill  disiiii«wil    (115   Fed.   537),  apparently  21   Pac.   304;   Doeg  v.   Cook,   126  Cal.  213, 

upon  the  ground  tliat  n  court  of  chancery  58  Pac  707. 

Iwia  no  power  to  restrain  criminal  proceed-        ft  is  not  enough  that  the  plalntllT  lian  a 

ingn.  unWa  tlioy  11  re  iiiafitiited  by  a  party  remedy  at  law.     It  must  be  as  ellicient  and 

to  a  suit  alriiulv  landing  before  it,  and  to  "»    prompt    in    its    administration    as    th« 

try   the  same  riV'lit  that  is  in   issue  there,  remedy   in  equity. 

Whei'cupon   an   au|>eal    was   taken   to   this        Boyoe  v.  Qrundy,  3  Pet.  210,  7  L.  od.  fl55; 

court.  Walla  Walla  v.  WaUa  ICalta  Wafer  Co.  172 
U.  S.  1,  12,  43  L.  ed.  341,  348,  19  Sup,  Ct 
Rep.  77;  Phcenix  Jful.  L.  Ins.  Co.  v.  Bailey, 

_  1.1  Wall.  016.  821,  20  L.  ed.  601,  603  1   KiU 

Urxsrs.  F.dirard  C.  Bailey.  Henry  T.  'Ut,  and  6o«m  v.  Banderland,  130  U,  B.  605,  614,  32 

J.  R.  Heott  were  «itli  Ihem  on  tlir-  brief;  I',  ed.  1003,  1008,  B  Sup.  Ct.  Rep.  504;   fy 

TliiH  court  having  jurisdiction  of  (his  case  Irr  v.  Savage,   143  U.  S.   79,  95,  3S  L.  ed. 

tor  Ihr  piir(Hwe  of  d.-tciiiiininft  wlirlber  the  H2.  12  Bup.  Ct.  Rep.  340;  2  Story,  Eq.  .Tur. 

onliiiiitirc<  ;irr  in  contravention  of  the  Con-  i  1128. 

Ktiluliriu  of  the  United  States,  tlu'vi-  cxi>ld        .V   court  of  equity   will   entertain   a  Ul] 

the  jHinrr  in  this  court  to  coiivirlrr  all  olli-  ill  the  nature  of  a  bill  ot  peace  to  restrun 

er  lUi'itl ions  arising  on  the  record.  the   (rnrorcement   of   void     dty    ordinances, 

llnrnrr  v.   Ilnitid  Rlalca,   143  II,   S,  570,  where  numerous  prosecutions  are  threatened 

36  L.  ed.  2(16,  12  Sup.  Ct.  Rep.  fi22 ;  Chap-  or  instituted  thereunder,  causing  irreparable 

pell  V.   l.'nitcd  HInlce.  100  U.  S.  4S)9,  40  L.  damage. 

•d.  510,  Iti  Sup.  Ct.  Rep.  307;  hoeb  v.  Co-        Uvtehinson  v.  Beckham,  H  C.  0.  A.  333, 

Iiimftm  TKp.   170  IT,  S.  472,  478,  45  L.  ed.  118   Fed.   390. 

280,   21    Pup.   (;t.   Hop.   174:    I'nm   ifut.   L,        A  court  of  equity  may  1^  injunction  r«- 

/«».  Co.  V.  Aunlin.  IfiH  IT.  S.  lis.i,  (H)."i,  42  L.  ulrain  the  enforcement  of  a  municipal  ordi- 

nl.  Il2(i,  6:10.   18  Sup.  CI.   I(<'p.  223.  nance,  provided  a  proper  showing  1>«  msda 

A  <-ourt  ofeipiily  lia>  \«n\,-r  to  rr-.lNiin  by  tu  wiirraiiL  tho  i-Mraordinary  Teller, 
injunction  a  municipal  I  ly   from   inslituling        21  Am.  &  Eng.  Enc.  Law,  2d  ed.  098. 
enminal    proci-eding-',   iiln'u    rucIi    criminal        Another  distinction   is  made  between  t*— 

prosecutions  are  threatc-niil   under  color  of  power  o' '     '  '"   '       -■  ■-  ■■-     - 
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forormeat  of  criminal   Btatut«s  adopted  bj  o(   these   Drdinanoes  waa   by   criminal    pro- 

the  legislature,  and  the  power  to  eajoin  th«  ceedinga,  it  follows  that  the  prayer  of  the 

enforcement   cf  municipal   ordinances,  bill  to  enjoin  the  city  from  enforcing  these 

Hylvetter  Coal  Co.  v.  8l.  Loui»,  130  Mo.  ordinaneea,  or  prevent  plaintiff  trom  cirrj- 
323,  32  S.  W.  640 ;  Sovfhem  Exp.  Co.  v.  £n«-  ing  out  ita  worlc,  must  be  construed  as  de- 
le;/. 116  Fed.  766.  manding  the  discontinusnce  of  such  crimi- 

Mr.  Albert  H.  Oratoher  submitted  the  nal    proceedings   as   were   already   pending, 

cause  for  appellee.    Jfessri.  IF.  B.  Malheirt,  and  inhibiting  the  institution  of  others  of 

Le  Compte  Davis,  and  J.  B.  RutK  were  with  a  similar  character. 
him  on  the  brief:  That   a  court   of   equity   baa   no   general 

A  court  of  equity  haa  no  power  to  inter-  power   to  enjoin  or  stay  criminal   procced- 

fere  with  the  enforcenipiit  of  criminal  laws,  "igs  unless  they  are  instituted  by  a  party 

/Cc  Saicyer,   124  U.  S.  200-225.  31  L.  ed.  to  a  suit  already  pending  before  it,  and  to 

402-410,  8  Sup.  Ct.  Kep.  482;  SueM  v.  A'o-  try  the  same  right  that  is  in  isBue  there,  or 

hie,  31  Fed.  855;  Hemsley  v.  Uyen,  45  Fed.  to   prohibit   the   invasion   of   the   rights  of 

288;  FilU  v.  McGhee,  172  U.  S.  828,  43  L.  property  by  the  enforcement  of  an   uncon- 

ed.  5-(l,  10  Sup.  Ct,  Rep.  28B;   MinneapoiU  "titutional  law,  was  so  fully  considered  and 

Brewing  Co.  v.  SI cGillir in y,  104  Fed.  259.  settled  in  an  elaborate  opinion  by  Mr.  Jus- 

A  bill  in  equity   «-in   not  lie  to  restrain  tice  Gray,  in  Re  Bavyer,  124  U.  S.  200,  31 

prosecutions   under   a   nmiiicipiil   ordinance,  !'■  ed.  402,  6  Sup.  Ct.  Rep.  482,  that  no  fur- 

upon  the  mere  ground  of  its  alleged  invalid-  t^er  reference  to  prior  authorities  is  deemed 

ity.  necessary,  and   we  have   tittle   more   to  do 

Denver  v.  Bcede,  25  Colo.   172,    54    Pac.  *'«"'  '"  consider  whether  there  is  anything 

r,24 ;  HI.  Piter  a  Epucopal  Church  v.  ll'oJf'i-  exceptional  in  the  case  under  consideration 

ingion,   lOB  K.  C.  21,   13  S.   E.  700;   l^tale  ^   •"'^e   '*■   •"■*   o*   ^e   general    rule.     The 

ex  Tcl.  Kciiamore  v.   Wood.  155  Mo.  425,  48  Pla">t'ff  ""  the  case  of   Sawyer  sought  to 

L.   R    A    i''5    56   8    W    477-    Criijkton   v  "^strain  the  mayor  and  committee  of  a  city 

mhmer,  70  Sl'isB.  602,  2l'  L.  r!  A.  84.  13  So!  '"   Nebraska   from   removing  a  city   officer 

237;   Wolfe  v.  Burke,  50  N.  Y.   116;   Wal-  "naM  charges  fllod  against  him  for  majfena. 

taek  V.  Hoeiely  far  Reformation,  of  Juvenile  "?"*  '"  °^-     This  was  held  to  f^l  within 

llelin^ente.  6T  N.  Y.  28 ;  Weet  v.  New  York,  J!'«  B*"*"^'  "■"'«■  »"<'  ""»*  "'''■'"°  *^  eicep- 

10  PtifTc.  5.in:   Raivhridge  v.  Reiinotda,  HI  ""£:  ,,.,_.         •       -.  ,     . 

Oa.758,30S.  E.B35;  JfouJiHev.PafferwH,  .^^f,?!"!"^'';"''  *'^'i*  *  circuit  court  of 
lOi)  Ua    370    34  S    E    000  United    etates   sitting   as   a   court   of 

'  equity  cannot  stay  by  injunction  proceed- 
ings pending  in  a  ataU  court  to  enforce  the 
criminal  laws  of  such  Etat«  was  applied  in 

.     „     ,.„  .     „  .  ■    .        ,        ^       ,  Barkrader  v.  Wadlcy,  172  U.  8.  148,  43  L. 

As  the  bill  in  tins  caae  is  based,  not  only  ^d.  309,    10    Sup.    Ct.   Rep,    119,   to   a  case 

upon  diversity  of  citizenship,  but  upon  the  „i,^^   the   plaintiff   sought   to   enjoin    pro- 

nllrgcd  unconstitiitional.ty  of  the  municipal  feedings  against  him  for  the  embl^iilenient 

ordinances     of     November    26,    1901,     and  of  the  assets  of  a  bank;  and  in  Fi((g  v.  «c- 

March  3    1902,  as  impairing  the  obligation  ^^^^  ,72  u.  s.  510,  43  L.  ed,  535.  19  Sup. 

of  Mrs.  Dobhins  s  contract  with  the  city  uii-  ct.  Rep,  209,  to  a  auit  brought  by  the  re- 

Atr  prior  ordinances,  an  appeal  lies  directly  ceWer   of   a   railroad   against   the   attorney 

to   this   court,    and    upon   such    appeal   the  -neral  of  the  state   to   restrain   him   from 

whole    case    is    oppned    for     consideration  instituting  or  prosecuting  criminal  proceed. 

T''"!rJk",'o"l'^  ^'%i'%^^^  ^hW^-  ^?,  ing»  •toenforce*^againstt£e  plaintiff  the  pn>L 

I-e''-.2C0.  12  Sup    Ct    Rep.  622;   Ohappell  ^.A^n^   of   a   state   law   reducing   the   tolls 

^n^r^'^o  ^'°<Z''^''°  H;,  -4^'  iW'^'  which  had  been  enacted  of  the  public  by 

510    16  Sup    Ct.  Rep.  397.     The  state  hav-  ^^^  ^^j^^    „,  „^i^  the  plaintiff  waa  Z 
ing  delegated  certain  powers  to  the  cits',  the        .  j^-^  j,^„   ^^  f^^   ■  y. 

ordinances  of  the   municipal   authorities  in  .„.,  „„,;„  ,.  n,^  .»..„  *„  ■„!_;_  .1.     t     A 

this   particular   are   the   acts   of   the    state  "I"*  "E^mst  the  state  to  enjoin  the  institn- 

throuS^  one  of  its  properly  constituted  in-  tmn    of    criminal    proceedings,     and    hence 

atrumentalities,  and'^their  unconstitutional-  ^'^l""  ,^1^  ff  "^"' I"'*  .  ^..^^,  C""U 

itv  is  the  unconstitutionality  of  a  stat*  law  S'""' """  ^-  »■  S",  on/e.  684,  23  Sup.  CL 

I217]within  the  -meaning  of  !  5  of  the  circuit  ^%  ^™:-       ,     .  .  ,  ,     „    .  .„ 

court  of  appeals  act.  (26  Stat,  at  L.  827.  „  P'o'ntiff  seeks  to  maintain  its  bill  under 
ehap.  517,  U.  B.  Comp.  Stat.  1001.  p.  B49.]  ''"'  exception  above  noted  wherein,  in  a  few 
City  n.  Co.  v.  CiliienP  Street  R.  Co,  166  U.  ''"^^  *"  injunction  has  been  allowed  to  is- 
S.  667,41  Led.  1114,  17  Sup.  Ct.  Bep.  853;  s"*  *"  ""train  an  invasion  of  nghta  of 
Penn  Hut.  L.  Int.  Co.  v.  Auetin,  168  U.  8.  Property  by  the  enforcement  of  an  unconeti- 
085,  894,  42  L.  ed.  626,  630,  18  Sup.  Ct.  tutional  law,  where  such  enforcement  would 
Rep.  223:  81.  Paul  Oaalight  Co.  v.  Bt.  Paul,  result  in  irreparable  damagea  to  the  pUin- 
181  U.  S.  142.  14B,  45  L,  ed.  788,  TBI,  21  t'"-  "  "tea  in  that  regard  the  cue  of 
Sup  Ct  Rep  676  Reagan  v.  Farmer*'  Loan  d  T.  Go.  1G4  V. 
2.  The  court  below  did  not  pass  upon  the  S.  362,  38  L.  ed.  101*,  4  Inters.  Com.  Rep- 
nlidity  of  these  ordinances,  but  came  to  the  -^OO,  U  Sup.  Ct.  Rep.  1047,  in  which,  under 
eonctuNion  that  a  bill  in  equity  would  not  a  law  of  Tesos  giving  express  authority  to 
lie  to  restrain  their  enforcement,  and  in  this  a  railroad  company  or  other  party  in  inter- 
•apect  we  shall  discusa  the  case.  As  the  cHt  to  bring  suit  against  the  railroad  corn- 
only  method  employed  tor  the  enforcement  inissioncrs  of  that  state,  a  bill  waa  aus- 
T80  189  V,  a. 
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tallied  against  such  commiaaion  to  reairain 
the  enforcement  of  unreaaonable  and  unjust 
rates,  ajid  in  the  opinion  a  few  instances 
¥nere  cited  where  bills  were  sustained 
aninat  officers  of  the  state,  who,  under 
color  of  an  unconstitutional  statute,  were 
oonunitting  acts  of  wrong  and  injury  to  the 
rights  and  property  of  t^  plaintiff  acquired 
under  a  contract  with  the  state.  It  would 
seem  that,  if  there  were  jurisdiction  in  a 
court  of  equity  to  enloin  the  invasion  of 
property  rights  througn  the  instrumentality 
of  an  unconstitutional  law,  that  jurisdic 
tion  would  not  be  ousted  by  the  fact  that 
tbe  state  had  chosen  to  assert  its  power  to 
enforce  such  law  by  indictment  or  other 
criminal  proceeding.  Springhead  Spinning 
Co.  V.  Riley,  L.  R.  6  £q.  558. 

In  order  to  determine  the  exact  property 
rights  at  stake  in  the  case  under  consider- 
ation, it  should  be  borne  in  mind  that  this 
is  not  a  bill  by  Mrs.  Dobbins,  the  owner  of 
the  land  and  of  the  proposed  gas  works,  to 
enjoin  the  city  from  interfering  with  carry- 
ing out  the  permit  she  had  obtained  to  erect 
these  gas  works,  nor  by  the  Valley  Gas  A 
Fuel  Oampany,  with  which  she  had  made  a 
contract  to  erect  these  works  but  by 
a  subcontractor  which  had  made  a  con- 
tract with  the  gas  and  fuel  company  to 
erect  for  it,  and  upon  premises  to  be  desig- 
nated by  Mrs.  Dobbins,  a  water  tank  and 
IfOLB  holder;  and,  without  even  'alleging  that 
tne  gas  and  fuel  company  had  refused  to 
carry  out  its  contract,  or  pay  to  plaintiff 
damages,  or  that  Mrs.  Dobbins  had  refused 
to  settle  any  claim  the  gas  and  fuel  com- 
pany might  have  against  her,  seeks  to  enjoin 
the  city  of  Los  Angeles  in  the  assumed  right 
of  Mrs.  Dobbins  from  interfering  with  its 
aenrants  and  employees,  and  from  prevent- 
ing plaintiff  from  carrying  out  the  work  of 
erecting  the  water  tank  and  gas  holder,  and 
also  to  desist  and  refrain  from  enforcing  its 
ordinances.  It  sets  up  no  contract  of  its 
own  with  the  city  which  the  municipal  ordin- 
ances have  impaired,  but  a  contract  of  the 
dty  with  Mrs.  Dobbins,  to  which  it  was  no 
party,  in  which  it  had  no  direct  interest, 
and  that,  too,  without  averring  that  the  gas 
and  fuel  company  was  insolvent,  or  unaole 
to  respond  to  its  claim  for  damages.  It 
proceeas  wholly  upon  the  assiunption  that 
the  revocation  of  Mrs.  Dobbins's  license  will 
operate  injuriously  to  it,  and  that  it  can- 
not obtain  a  full  and  adequate  remedy  at 
law  by  an  action  against  tne  gas  and  fuel 
company  upon  its  contract  to  pay  the  price 
agreed  upon  between  them. 

It  is  true  the  bill  is  based  upon  the  the- 
ory that  plaintiff  would  suffer  great  and  ir- 
reparable loss  by  the  interference  of  the  city 
and  by  the  exposed  condition  of  the  works, 
and  that  the  refusal  of  an  injunction  would 
result  in  inniunerable  actions  at  law  and  a 
multiplicity  of  suits,  which  would  have  to 
be  instituted  at  great  expense  and  without 
the  possibility  of  recovering  indemnity. 
We  are  not,  however,  bound  bv  this  allega- 
tion, when  the  facts  set  forth  in  the  bill 
show  that,  if  the  plaintiff  be  entitled  to  a 
remedy  at  all,  it  has  an  action  against  the 

TIB  and  fuel  company,  which  is  presumed 
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at  least  to  be  able  to  respond  in  damages 
for  all  such  as  plaintiff  may  have  suffered 
by  the  interruption  of  the  contract.  Wheth- 
er the  gas  and  fuel  company  in  such  action 
could  defend  upon  the  ground  that  the  mu' 
nicipality  had  forbidden  the  prosecution  of 
the  work  might  depend  somewhat  upon  the 
terms  of  the  contract,  and  upon  the  right  of 
the  gas  and  fuel  company  to  take  advantage 
of  the  interference  of  the  city.  As  to  this 
we  express  no  opinion.  It  is  true  the  em- 
ployees of  the  plaintiff  were  arrested,  but 
that  fact  alone  wrought  no  legal  injury  to 
the  plaintiff,  since,  if  it  were  prevented  from 
any  cause  for  which  the  gas  and  fuel  com- 
pany *were  chargeable,  it  might  bring  an  ac-[220J 
tion  for  damages  against  that  company, 
with  which  alone  its  contract  was  made, 
and  recover  such  damages  as  it  could  prove 
to  have  sustained. 

It  is  true  that  in  a  number  of  cases  bills 
have  been  sustained  by  one  or  more  stock- 
holders in  a  corporation  against  the  corpo- 
ration and  other  parties,  to  restrain  the  en- 
forcement of  an  unconstitutional  law 
against  the  corporation  itself,  but  it  has  al- 
ways been  held,  and  seneral  equity  rule  94 
requires,  that  such  bill  must  contain  an  al- 
legation under  oath  that  the  suit  is  not  a 
collusive  one  to  confer  on  a  court  of  the 
United  States  jurisdiction,  and  must  also 
contain  an  allegation  that  the  directors  of 
a  corporation  have  refused  to  institute  the 
proceedings  themselves  in  the  name  of  such 
corporation,  and  the  efforts  of  the  plaintifr 
to  secure  such  action  on  the  part  of  tlie  <li- 
rectors,  and  the  cause  of  his  failure  to  ob- 
tain it.  Dodge  v.  Woolsey,  18  How.  331, 
15  L.  ed.  401;  Hawea  v.  Oaklandy  104  U.  S. 
450,  sub  nom,  Haices  v.  Contra  Costa  Wa* 
ter  Co.  26  L.  ed.  827;  Corhus  v.  Alaska 
Treadwcll  Gold  Min.  Co.  187  U.  S.  455,  ante, 
256,  23  Sup.  Ct.  Rep.  157.  This  rule, 
however,  has  no  application  to  subcontract- 
ors, who  stand  in  no  position  to  enforce  the 
right  of  their  immediate  contractors,  such 
as  was  the  gas  and  fuel  company,  or  of  the 
owner  of  the  property,  who  had  agreed  with 
such  immediate  contractors  to  do  the  work. 
The  plaintiff  in  this  case  stands  practically 
in  the  position  of  one  who  seeks  to  take  ad- 
vantage of  the  unconstitutionality  of  a  law 
in  which  it  has  only  an  indirect  interest, 
and  by  the  enforcement  of  which  it  has  suf- 
fered no  legal  injury.  In  this  it  stands 
much  in  the  position  of  the  plaintiff  in  Ty- 
ler V.  Registration  Ct,  Judges,  179  U.  8. 
405.  45  L.'ed.  252,  21  Sup.  Ct.  Rep.  206;  and 
in  Tiirpin  v.  Lemon,  187  U.  S.  51,  ante,  70 
23  Sup.  Ct.  Rep.  20;  Wellington,  Petitioner, 
10  Pick.  87,  96,  26  Am.  Dec.  631;  Sinclair 
V.  Jackson,  8  Cow.  543;  Jones  v.  Black,  48 
Ala.  540;  Shehane  v.  Bailey,  110  Ala.  308, 
20  So.  359;  Dejamett  v.  Haynes,  23  Miss. 
600. 

In  this  connection,  also,  the  appellant 
cites  the  case  of  Reagan  v.  Farmer^  Loan 
rf  T.  Co.  154  U.  S.  362,  393,  38  L.  ed.  1014, 
1022,  4  Inters.  Com.  Rep.  560,  14  Sup.  Ct. 
Rep.  1047,  in  which  we  held  that  the  trustee 
of  the  bondholders  of  a  railway  corporation 
could  maintain  a  suit  against  the  state  rail- 
way commission  to  restrain  the  enforcement 
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of  unreasonable  and  anjuat  rates.  The 
case,  however,  was  put  upon  the  express 
ground  that  the  bondholders  were  the  equit- 
able and  the  beneficial  owners  of  the  prop- 
erty of  the  corporation,  and  in  that  capac- 
[221]ity  *ini|^t  'Invoke  the  judgment  of  the  Fed- 
eral  courts  as  to  whether  the  contract 
rights  created  by  the  charter,  and  of  which 
it  is  the  beneficial  owners,  are  violated  by 
subsequent  acts  of  the  state  in  limitation  of 
the  right  to  collect  tolls."  In  that  case  the 
bondholders  were  not  only  the  beneficial 
owners  of  the  property,  but  a  reduction  of 
the  tolls  miofht  have  resulted  in  the  practi- 
cal destruction  of  their  securities,  and  un- 
less the  bill  were  maintained  they  were 
practically  remediless.  The  case  has  but  a 
remote  analogy  to  the  one  under  considera- 
tion. 

As  the  appellant  has  shown  no  legal  in- 
terest in  this  litigation,  and  no  lack  of  a 
complete  and  adequate  remedy  at  law,  it  re- 
sults that  the  bill  was  properly  dismissed, 
and  the  decree  of  the  court  below  is  there- 
fare  affirmed. 


NASHUA     SAVINGS     BANK,    Petitioner, 

V, 

ANGLO-AMERICAN  LAND.  MORTGAGE, 
&  AGENCY  COMPANY. 

(See  8.  C.  Reporter's  ed.  221-232.) 

Evidence — proof  of  foreign  law — foreign 
corporations — liability  of  shareholder  for 
calls  —  pleading  —  defective  declaration 
cured  by  verdict — sufficiency  of  notice  of 
call — necessity  of  express  promise  to  pay. 

1.  Copies  of  acts  of  Parliament  are  safflciently 


aathenticated  to  be  admissible  In  evidence  la 
a  Federal  coart  sitting  in  New  Hampshire, 
when  produced  by  an  attorney  and  solicitor 
of  the  supreme  court  of  Judicature  In  Eng* 
land  of  thirty  years*  experience.  In  connec- 
tion with  hi8  testimony  that  be  was  Intimate- 
ly acquainted  with  such  acts,  and  that  the 
copies  were  "issued  by  authority,  being 
printed  by  Her  Majesty's  printer,  and  are 
as  such  by  law  receivable  in  evidence  without 
further  proof." 

2.  By  subscribing  to  stock  in  a  foreign  corpora- 
tion the  subscriber  subjects  himself  to  the 
laws  of  the  foreign  country  in  respect  to  the 
powers  and  obligations  of  such  corporation. 

3.  Courts  cannot.  In  the  absence  of  fraud.  In- 
quire into  the  necessity  for  an  assessment  by 
the  directors  of  a  foreign  corporation  upon 
Its  capital  stock. 

4.  The  lack  of  essential  averments  In  a  dec- 
laration in  indebitatus  assumpsit  is  cured  by 
the  verdict,  if  the  evidence  offered  was  suffi- 
cient to  support  the  verdict,  and  no  objection 
was  made  to  a  variance  t>etween  allegations 
and  proof. 

6.  The  posting  of  a  notice  of  a  call  upon  share- 
holders In  an  English  corporation,  in  a  con- 
spicuous place  in  the  registered  office  of  the 
company,  for  more  than  a  month  before  the 
call  was  payable,  nnd  the  forwarding  of  a 
printed  notice  of  the  call  to  a  foreign  share- 
holder, is  u  sufficient  compliance  with  the  pro- 
visions of  the  articles  of  nssociation  that  no- 
tices for  a  nonresident  shareholder  who  neg- 
lects to  give  hl8  nddn'tiS.  as  therein  provided, 
shall  be  posted  in  a  conspicuous  place  In  such 
office,  which,  for  all  purpoaes  of  the  regula- 
tions shall  be  deemed  to  be  his  registered 
place  of  abode. 

6.  A  sale  or  forfeiture  of  a  stockholder's  shares 
in  an  English  corporation  is  not  a  condi- 
tion precedent  to  the  maintenance  of  an  ac- 
tion against  him  to  recover  nn  assessment  on 
the  capital  stock  of  the  coiiioration,  although 


Note. — On  the  right  to  enforce  stockholder's 
liability  outside  the  state  of  incoifwratlon—sea 
note  to  Gushing  v,  Perot  (Pa.)  34  L.  R.  A.  737. 

As  to  what  defects  are  cured  by  verdict — sec 
note  to  Wills  V.  Claflin.  23  L.  ed.  U.  S.  400. 

On  subscriptions  to  corpomte  slock;  im- 
plied  promise  to  pay — see  note  to  Winston  v. 
Brooks  (lU.)  4  L.  R.  A.  507. 

Proof  of  the  statute  law  of  foreign  countries. 

Foreign  statutory  law  is  to  be  proved  as  a 
fact  (Talbot  v.  Seeman,  1  ("ranch.  1.  2  L.  ed. 
15),  by  the  law  itself  or  by  cxerap'llfied  copies 
(Baltimore  &  O.  H.  Co.  v.  Glenn.  2S  Md.  2«7.  02 
Am.  Dec.  088:  De  Sol)iy  v.  De  I/alstre,  2  llarr. 
ft  J.  191,  3  Am.  Dec.  535;  Gardner  v.  I^ewls, 
7  Gill.   370). 

The  production  of  an  exempllfli^  copy  of  the 
foreign  statute,  pri4>eriy  authenticated  under 
the  seal  of  the  state,  is  sulUcient.  I<:nnis  v. 
Smith,  14  How.  400.  14  L.  ed.  472  :  Allen  v. 
Watson,  2  Hill  L.  310;  Lincoln  v.  IJattelle,  6 
Wend.  475. 

The  statute  may  be  proved  by  a  sworn  copy. 
Ennis  V.  Smith,  14  How.  400,  14  L.  ed.  472; 
Innerarity  v.  Mima,  1  Ala.  660 :  Lincoln  v.  Hat- 
telle,  6  Wend.  475 ;  Phillips  v.  Gregj,',  10  Watts, 
108,  36  Am.  I>ec.  158. 

A  copy  proved  to  be  a  true  copy  by  a  witness 
who  has  examined  and  compared  it  with  the 
original  will  be  received  in  evidence.  Knnls  v. 
Smith,  14  How.  400,  14  L.  ed.  472;  Anglo- 
American  Land  Mortg.  ft  Agency  Co.  v.  Dyer, 
181  Mass.  5»3,  64  N.  E.  416. 

It  has  even  been  held  that  an  expert  in  for- 
•Ign  law  might  testify  orally  as  to  what  such 


lofws  were,  and  might  produce  a  copy  of  the  for- 
eign statutes  or  code,  and  refer  to  the  same  for 
the  purpose  of  refrt^shliiK  his  recollection.  Bar- 
rows V.  Downs,  9  H.  I.  -1 16,  11  Am.  Hep.  283. 

So.  in  Hall  v.  Costello.  48  N.  H.  176,  2  Am. 
Rep.  207.  Ne^-  Hampshire  attorneys  who  had 
investigated  the  Canadian  laws  were  i>ermltted 
to  give  the  results  of  their  investigatioti. 

To  the  contrary  are  a  numt)er  of  cases  hold- 
ing that  a  copy  of  the  law,  properly  authenti- 
cated, is  essential.  Hemphill  v.  Bank  of  Ala- 
bama,  6  Smedcs  &  M.  60 ;  Gardner  v.  LewiK,  7 
Gill.  370;  Uobiuson  v.  Clifford,  2  Wash.  C.  C 
1,  Fed.  Cas.  No.  11,948 ;  Liacohi  y.  Uattelle,  6 
Wend.  475. 

Parol  testimony  as  to  foreign  written  laws 
was  rejected  in  Innerarity  v.  Mims,  1  Ala.  660. 

And  the  evidence  of  a  Canadian  attorney  con- 
cerning the  Canadlnn  law  of  interest  was  held 
inadmissible  to  show  the  terms  of  the  Cana- 
dian statute,  in  Kermott  v.  Ayer,  11  Mich.  181. 

And  in  United  States  v.  Ortega,  4  Wash.  C. 
C.  531,  Fed.  Cas.  No.  15,971,  the  court  alated 
that,  although  the  unwritten  law  of  for«lgu 
countries  might  be  proved  by  witnesses,  the 
written  law  could  be  proved  only  by  itself. 

A  copy  of  the  Irish  statutes  sworn  to  by  an 

Irish   barrister   as   having   l)eeu    received   from 

the   King's   printer,   and  as   receivable   in   evl- 

I  dence  in  all  courts  in  Ireland  as  authentic,  was 

held  admissible  in  Jones  v.  Maffet,  5  Serg.  ft  B. 

!  523. 

And  the  English  written  law  was  allowed  to 
be  proved  by  printed  statutes  proved  to  be  offi- 
cially publbihed  by  that  government,  a  copy  ©f 
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a  remedy  by  forfeiture  Ib  given  by  Its  artl- 
eles  of  association. 

T.  An  express  promise  by  a  stodEbolder  In  an 
Knfllsb  corporation  need  not  be  proved  In  an 
■ctloQ  to  recover  an  assessment  on  Its  capital 
■tock.  In  view  of  the  promise  Implied  from  a 
■nbscrlptlon  to  the  shares  by  25  ft  26  Vict, 
chap.  89,  which  declares  that  all  moneys  pay- 
able by  any  member  In  parsnance  of  the  ar- 
ticles of  the  company  shall  be  deemed  a  debt 
doe  by  such  member. 

[No.  167.] 

Buhmitted    January    f9,     190S,      Decided 
March  16,  1903. 

ON  WRIT  of  Certiorari  to  the  United 
States  Circuit  Court  of  App^s  for  the 
First  Circuit  to  review  a  judgment  which 
affirmed  a  judgment  of  the  Circuit  Court 
for  the  District  of  New  Hampshire  in  favor 
of  plaintiff  in  an  action  by  a  foreign  cor- 
poration to  recover  an  assessment  on  its 
eapital  stock.    Affirmed, 

See  same  case  below,  48  C.  C.  A.  16,  108 
Fbd.  764. 

Statement  by  Mr.  Justice  Browns 
This  was  an  action  by  the  defendant  in 
error,  a  British  corporation,  in  the  circuit 
court  for  the  district  of  New  Hampshire, 
against  the  Nashua  Savings  Bank,  a  New 
Hampshire  corporation,  to  recover  an  as- 
sessment made  by  such  corporation  in  pur- 
suance of  its  charter  and  by-laws,  upon  de- 
fendant's subscription  to  a  thousand  shares 
of  its  stock. 
The    case    was    tried    before   the   circuit ' 


judge  and  a  jury,  and  resulted  in  a  yerdict 
for  the  plaintiff  by  direction  of  the  court, 
and  a  iudgment  against  the  bank  in  the 
sum  of  $7,131.10,  which  was  affirmed  on 
writ  of  error  by  the  circuit  court  of  ap- 
peals.   48  C.  C.  A.  16,  108  Fed.  764. 

Mr,  John  S.  H.  Frink,  arubmitted  the 
cause  for  petitioner.  Mr.  A.  T.  Batohelder 
was  with  him  on  the  brief: 

The  statutes  of  Great  Britain  are  facta 
of  which  this  court  does  not  take  oognizanoe 
without  proof. 

Liverpool  d  O,  W,  Steam  Co,  v.  Pheniw 
Ina.  Co.  129  U.  S.  446,  32  L.  ed.  793,  9  Sup. 
Ct.  Rep.  469. 

The  ordinaiy  modes  of  proof  are:  (1) 
By  exemplification  under  great  seal;  (2) 
by  certificate  of  an  officer  having  authority 
to  make  it;  (3)  by  testimony  from  compar- 
ison with  original  enrollment. 

Church  V.  Huhhard,  2  Cranch,  187,  2  L. 
ed.  249;  Emery  v.  Ben-y,  28  N.  H.  486,  61 
Am.  Dec.  622. 

If  it  is  enough  to  present  a  portion  of  the 
enactment  of  a  foreign  country,  purport- 
ing to  be  printed  by  authority,  without  any 
verification,  then  these  statutes  have  lN>en 
proved,  otherwise  not. 

Beach  v.  Workman,  20  N.  H.  379. 

The  general  rule  as  to  the  proof  of  foreign 
laws  is  that  the  law  which  is  written — that 
is,  statute  law — must  be  proved  by  a  copy 
properly  authenticated,  and  that  the  un- 
wTitten  law  must  be  proved  by  the  testimonjr 
of  experts;  that  is,  by  those  acquainted  with 
the  law. 

Ennie  y.  Smith,  14  How.  400,   14  L.  ed. 


the  statutes  being  shown,  to  the  reasonable  sat- 
isfaction of  the  court,  to  be  genalne.  The  Paw- 
ashlck,  2  Low.  Dec.  142,  Fed.  Cae.  No.  10,851. 

8o,  where  the  books  offered  in  evidence  pur- 
ported to  contain  the  laws  of  a  British  province, 
printed  by  the  printer  to  His  Majesty,  and  dis- 
tributed by  the  government  to  its  officers,  and 
cited  and  read  in  the  courts  there  as  laws  in 
force,  regulating  che  administration  ot  justice, 
sad  receiving  the  sanction  of  the  executive  and 
judicial  officers  of  the  province  as  containing 
its  laws,  the  latter  fact  being  proved  by  the 
oath  of  witnesses,  the  court  held  that  snch  evi- 
dence was  equally  as  eatisfactory  as  the  ez- 
eapUflcstlon  of  a  roll  found  in  the  possession 
of  the  eusio9  rotulorum,  accompanied  by  the 
oath  of  the  person  making  it,  and  was  no  de- 
parture from  the  rule  requiring  the  best  evi- 
dence. Owen  V.  Boyle,  15  Me.  147,  82  Am.  Dec. 
148. 

And  where  the  claimant  offered  in  evidence 
of  tlie  French  law  volumes  of  the  4th,  24th,  and 
otksfs  of  the  Bulletin  Des  Lois,  sent  to  the 
■opveme  court  by  the  French  government,  they 
ware  held  admissible  In  evidence  without  far- 
ther proof,  for  the  purpose  of  proving  the 
French  law.     Dauphin  v.  United  States,  6  Ct. 

a.  221. 

But  the  laws  regulating  the  court  of  con- 
■ulado  of  Havana  were  held  not  provable  by  a 
printed  book  purchased  in  Havana,  purporting 
to  oontaln  the  royal  charter  establishing  that 
eonrt.     Packard  v.   Hill,  2  Wend.  411. 

And  in  Chanoine  v.  Fowler,  8  Wend.  178, 
the  chancellor  of  the  French  consulate  of  New 
York  produced  a  book  In  the  French  language 
iontalnlng  the  Commercial  Code  of  France, 
which,  he  stated,  though  not  the  official  edition, 
&MU.  S. 


was  conformable  to  that  edition,  and  testified 
that  he  regulated  his  official  conduct  by  the 
laws  as  contained  in  that  book,  which,  he  stated, 
was  an  exact  copy  of  the  laws  famished  by  the 
French  government  to  his  consul,  and  the  de- 
fendant agreed  so  to  consider  It;  but  the  court 
held  such  book  was  not  evidence  of  the  laws  of 
France. 

But  testimony  of  a  former  United  States 
consul  at  Santiago  de  Cuba,  that  a  book  printed 
in  Spanish  contained  the  general  ordinanceii  of 
the  customhouse  of  that  Island  In  existence  **by 
the  force  of  the  law"  and  was  the  official  book 
in  general  use,  is  sufficient  evidence  of  its  pul>- 
lication  by  authority  of  the  Spanish  govern- 
ment to  warrant  Its  reception  in  evidence  under 
N.  Y.  Code  Civ.  Proc.  f  942,  over  an  objectloo 
that  no  proper  foundation  had  been  laid  for  its 
introduction.  Heels  Powder  Co.  v.  Sigua  Iron 
Co.  157  N.  Y.  487,  52  N.  K.  660. 

Marine  ordinances  of  foreign  countries,  pro- 
mulgated by  the  executive  by  order  of  the  legis- 
lature of  the  United  States,  may  be  read  In  the 
courts  of  the  United  States  without  further 
authentication  or  proof.  Talbot  v.  Seeman,  1 
Cranch,  1,  2  L.  ed.  16. 

Spanish  pamphlets  which  purport  to  be  regu- 
latlons  of  railroads  hi  and  for  the  Republic  ot 
Mexico  are  not  receivable  in  evidence  as  Mex- 
ican laws,  under  Sayles'  Civ.  Stat.  (Tex.)  art. 
2804,  where  there  is  no  proof  that  they  were 
printed  under  the  authority  of  the  laws  of 
Mexico.  Mexican  National  R.  Co.  v.  Ware 
(Tex.  Civ.  App.)  60  S.  W.  843. 

For  other  authorities  upon  the  quest  ion  of  the 
oral  proof  of  foreign  laws,  see  note  to  State  r. 
Behrman  (N.  C.)  26  L.  R.  A.  449. 
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472;  Pierce  ▼.  Indseth,  106  U.  S.  646,  27 
L.  ed.  254,  1  Sup.  Ct.  Rep.  418. 

The  rule  that  the  courts  of  one  country 
cannot  take  cognizance  of  the  laws  of  an- 
other without  plea  and  proof  has  constantly 
been  maintained  at  law  and  in  equity,  in 
England  and  America. 

Bank  of  North  Amerioa  ▼.  Rindge,  164 
Mass.  203,  13  L.  R.  A.  66,  2^  N,  £.  1016; 
Hancock  Nat,  Bank  v.  Ellis,  166  Mass.  414, 
44  N.  E.  349. 

In  the  absence  of  anything  to  show  the 
contrary,  there  is  a  presumption  that  the 
common  law  of  another  state  (foreign  coun- 
try) is  like  that  prevailing  here. 

'Kcllcy  V.  Kelley,  161  |£ias.  Ill,  25  L.  R. 
A.  806,  36  N.  E.  837. 

Contracts  made  in  a  foreign  country,  in 
the  absence  of  evidence  of  what  their  le- 
gal etFect  would  be  in  the  place  in  which 
they  were  executed,  receive  the  same  con- 
struction and  have  the  same  effect  as  if  they 
were  executed  in  the  place  Where  the  action 
to  enforce  them  is  brought. 

Whidden  v.  Seelye,  40  Me.  247,  63  Am. 
Dec.  661. 

Qreat  Britain  being  an  alien  country,  the 
burden  was  on  plaintiff  to  prove  its  laws. 

Liverpool  d  G.  W.  Steam  Co.  v.  Phenia 
Ina,  Co.  129  U.  S.  397,  32  L.  ed.  788,  9  Sup. 
Ct.  Rep.  469;  Pierce  v.  Indseth,  106  U.  S. 
546,  27  L.  ed.  254,  1  Sup.  Ct.  Rep.  418. 

Under  the  law  of  New  Hampshire  an  ex- 
press promise  is  necessary  to  sustain  this 
action. 

Franklin  Olaaa  Co.  v.  Alexander,  2  N.  H. 
381,  9  Am.  Dec.  92;  New  Hampshire  0.  R. 
Co.  V.  Johnson,  30  N.  H.  390,  64  Am.  Dec. 
300;  Rockingham  Bldg.  Co.  v.  Burlingame, 
07  N.  H.  301,  31  Atl.  23;  Shattuck  v.  Rob- 
bins,  68  N.  H.  565,  44  Atl.  694. 

There  are  no  Federal  decisions  contraven- 
ing the  New  Hampshire  cases,  and  the  Fed- 
eral courts  will  therefore  follow  the  views 
of  the  state  courts. 

Burgess  v.  Seligman,  107  U.  8.  20,  27  L. 
ed.  359,  2  Sup.  Ct.  Rep.  10. 

There  seems  to  be  a  principle  of  reciproc- 
ity attending  the  administration  of  the 
laws  of  an  alien  country,  which  would,  as 
a  matter  of  international  comity,  induce  our 
country  to  give  the  same  weight  to  these 
acts  that  they  give  to  ours. 

Hilton  V.  Quyot,  159  U.  S.  113,  40  L.  ed. 
96,  16  Sup.  Ct.  Rep.  139. 

The  delivery  and  receipt  of  shares  of  stock 
does  not  imply  a  promise  to  pay  a  call  or 
assessment. 

New  Hampshire  C.  R.  Co.  v.  Johnson,  30 
N.  H.  390,  64  Am.  Dec.  300;  Rockingham 
Bldg.  Co.  V.  Burlingame,  67  N.  H.  301,  31 
Atl.  23 ;  Shattuck  v.  Bobbins,  68  N.  H.  565, 
44  Atl.  694. 

Mr.  Omar  Po^rell  submitted  the  cause 
for  respondent.  Messrs.  Qilbert  A.  Davis 
and  Daniel  L.  Cody  were  with  him  on  the 
brief: 

The  New  Hampshire  law  of  evidence  is 
that  of  the  United  States  circuit  court  when 
sitting  in  that  district. 

M'Neil  v.  Holbrook,  12  Pet.  84,  9  L.  ed. 
J009;  Connecticut  Mut.  L.  Ins.  Co.  v.  Union 
TS4 


Trust  Co.  112  U.  S.  260,  28  L.  ed.  .708»  6 
Sup.  Ct.  Rep.  119. 

Foreign  statutory  laws  may  be  proved 
by  a  printed  copy  produced  by  a  licensed 
practicing  attorney  of  the  foreigii  country, 
authenticated  bv  his  oath  aa  £ayiii£  been 
officially  printed,  and  as  receivable  in  evi- 
dence in  tnat  country  without  further  proof. 

Hall  V.  Costello,  48  N.  H.  176,  2  Am.  Rep. 
207;  Kennard  v.  Kennard,  63  N.  H.  303: 
State  ex  rel.  Bartlett  v.  Davis,  69  N.  H. 
350,  41  Atl.  267;  Barrows  v.  Downs,  9  R. 
I.  446,  11  Am.  Rep.  283;  The  Pavfoshick,  2 
Low.  Dee.  142,  Fed.  Cas.  No.  10,861;  Jones 
V.  Maffct,  5  Serg.  &  R.  523;  Zjocon  v.  Big- 
gins, 3  Stark.  178;  Merrifield  v.  Robbins,  8 
Grav,  150. 

When  a  jud^  will  take  a  book  from  his 
library  shelf,  cite  it  as  the  law  of  England, 
and  follow  it  as  an  authority,  why  should 
an  attorney  do  more  than  present  the  same 
book  and  swear  to  it  as  the  officially  printed 
laws? 

Church  V.  Hubbart,  2  Cranch,  238,  2  L. 
ed.  265 ;  Ennis  v.  Smith,  14  How.  426,  14  L. 
ed.  484 ;  Pacific  Pneumatic  Cos  Co.  v.  Wheel- 
ock,  80  N.  Y.  278;  Dundee  Mortg,  d  Trust 
Invest.  Co,  ▼.  Cooper,  26  Fed.  665. 

By  becoming  a  stockholder  the  petitioner 
subjected  himself  to  the  laws  of  England 
governing  the  respondent  company,  and  to 
all  reasonable  rules  of  the  company. 

Canada  Sot^them  R.  Co.  v.  Oebhard,  109 
U.  S.  527,  27  L.  ed.  1020,  3  Sup.  a.  Rep. 
363 ;  Hudson  River  Pulp  d  Paper  Co.  v.  H. 
H.  Warner  d  Co.  39  C.  C.  A.  452,  99  Fed. 
187 ;  Mandel  v.  Sxoan  Land  d  Cattle  Co.  154 
111.  177,  27  L.  R.  A.  313,  40  N.  E.  462. 

In  the  absence  of  fraud  a  stockholder  can- 
not question  the  wisdom  or  necessity  of  a 
call. 

Oglesby  v.  AttriU,  105  U.  S.  605,  26  L.  ed. 
1186. 

A  stockholder  cannot  question  the  neces- 
sity or  advisability  of  a  call. 

Cook,  Stock  ft  Stockholders,  §§  111-113. 

A  call  made  by  directors  is  conclusive  ev- 
idence of  its  necessity,  and  binds  the  stodc- 
holder  without  notice. 

Great  Western  Teleg.  Co.  v.  Purdy,  162 
U.  S.  339,  40  L.  ed.  991,  16  Sup.  Gt.  Rep. 
810;  Bailey  v.  Birkenhead,  L.  d  U.  Junction 
R.  Co.  12  Beav.  443;  Anglo-American  Land, 
Mortg.  d  Agency  Co.  v.  Dyer,  181  Mass.  598, 
04  N.  E.  416;  2  Thomp.  Corp.  §  1710. 

The  accepting  and  holding  of  the  riiares 
by  petitioner  created  an  impHed,  if  not  an 
express,  promise  to  pay  the  balance  when 
called. 

Tucker  v.  Haughton,  9  Cush.  350 ;  Buffalo 
d  xV.  y.  City  R.  Co.  V.  Dudley,  14  N.  Y.  361; 
Howarth  v.  Lombard,  175  Mass.  674,  49  L. 
R.  A.  301,  56  N.  E.  888;  Webster  v.  Upton, 
91  U.  S.  67,  23  L.  ed.  386;  Upton,  v.  Trihil- 
cook,  91  U.  S.  45,  23  L.  ed.  203;  Anglo- Am- 
erican Land,  Mortg,  d  Agency  Co,  ▼.  Dyer, 
181  Mass.  593,  64  N.  £.  416. 

Comity  is  the  common  law  of  this  oountiy, 
which  the  courts  must  enforce. 

Bank  of  Augusta  v.  Earle,  13  Pet.  589* 
10  L.  ed.  308. 

A  corporation  organized  under  a  fordga 

189  V.  f. 


1008.  Mabhoa  8AT»«a  Baux  t.  Anou) -Ambricak  L..  H.  A  A.  Oo,  887-491 

gOTemment  eUiad«  in  iitit  respect  upon  the  proof."     To  the  'admiasion  of  tlte  Btatiit«B[SSI 

ume  footins  as  corporationB  of  other  atatcR.  the  defendant    nrcepted    upon    the   ground 

Britith   American   Land   Co.   t.   Ama,   6  that  they  were  not  proved  according  to  the 

Met.  391;  Story,  Confl.  L.  gf  5~G5;  2  Mora-  eittablinhed  mlm  of  Tavr. 
w«tz,  Priv.  Corp.  H  060.  Dill.  As  these  Htntntm   were  the  basis  of  the 

Petitiooer's     ahare     ccrtiBcate     expressly  plaintiff's  eorpcrnte  existence,  and  its  right 

bound  him  to  an  English  contract.  to  bring  this  action,  they  must  undoub^d- 

MilUkeu  v.  Pratt,  125  Mass.  374,  28  Am.  I7  be  proved  as  facts.     lAvtrpool  d  O.  W. 

Bep.  241.  Stfam  Co.  v.  P*eni»  Imi.  Co.  129  U.  8.  39T, 

It  requires  no  greater  quantum  of  proof  445,  32  L.  ed.  788,  TS3,  9  Sup.  Ct.  Rep.  4611. 

to  make  •  ease  for  an  EuKli'^h  corporation  While  it   was   stated   t^   this  court   in   tlie 

than  it  would  for  a  corpointion  of  anymie  early  case  of  Church  v.  Bubbart,  2  Cranch, 

of  the  United  States.  I)i7,  233,    2    L.    ed.  24S,  266,  that  foreign 

Uanada  Southern  R.  Co.  v.  Qebhari,   lOO  judgmenta  are  usually   and   most   properly 

U.  S.  S27,  27  L.  ed.   1020,  3  Sup.  Ct.  Rep.  authentiettted   either  by   an   exemplification 

303.  under  the  great  seal,  by  a  copy  proved  to  be 

To  save  the  right  of  objection  upon  the  »  true  copy,  or  by  the  certificate  of  nn  offl- 

ground  of  variance,  the  party  must  object  cer    authorized    by    law,    which   cprtiflcate 

to  the  admission  of  the  evidence  when  it  is  must   itself  be   properly   authenticated,   the 

offered,  and  if  he  doee  not  da  BO,  it  is  waived,  circuit  court  oF  the  United  States  sitting  in 

Soberti  T.   Graham,   6   Wall.   578,   18   L.  New   Hampshire   may,   under   Rev.   Stat.    1 

•d.  791;  flo*(on  d  A.  R.  Co.  v.  O'Reilly,  158  721    (U.  S.  Comp.  Stat.   1001,  p.  581),  de- 

tl.  S.  334,  39  L.  ed.  1006,  16  Sup.  Ct.  Rep.  daring    that    "tlie    laws     of    the    several 

830;   Qrave*  v.  StaU,   121  Ind.   359,  23  N.  states,"   with    certain    exceptions,  "shall  be 

E.   156;   Dunttan  v.  The  R.  R.  KWkland,  3  regarded   as   rules   of   decision   in   trials   iit 

Hughoi,  641,  Fed.  Cas.  No.  4,181.  common  law    in    the    courls  of  the  Uniti'd 

n   the  objection  be  not  taken   when   the  States,"   receive   such   evidence   of   the   au. 

evidence  is  offered,  the  court  may  instruct  thentication  of  foreign  statutes  as  the  prnc. 

the   jury    upon   the   whole   field   of  inquiry  tico  of  the  courts  in  that  state  may  aUtliur- 

covered  by  the  evidence.  ij*  ond    justify,     if'f/iel    v.    Holbrook,   12 

Boyce  v.  aaiifomia  Stage  Co.  25  Gal,  460.  Pet-  84,  8B,  9  L.  ed.  1009,  1011;   Ooiinccti- 

Aa  the  common-law  tuIm  of  pleadings  pre-  ="'  if «'-    ''■    '"*-    '^o.  v.   Union  Trust  Co. 

vail  in  New  Hampshire,  it  is  stdimitted  that  '12  U,   .S,   230,  2.15.  28   L.  ed.   708.  710,  5 

d«hitatut  luiumpiit  is  the  proper  form  of  Sup.   Ct.   Rep.    IIB;    Vance  v.   Campbell,   1 

Mtion.  Black,  427,   17    L.    ed.    168.     The  "laws  ot 

1  Chitty,  PI.  13th  Am.  ed.  340,  341,  401,  *•■«  several  states"  with  respect  to  evidence 

106;  2  Chitty,  PI.  52;  Pullman  v.  Pp(on,  Bfl  within   the  meaning  of  this   section   apply, 

U.  S.  328,  24  L.  ed.  818;   Mandcl  v,  Smaii  not  only  to  the  statutes,  hut  to  the  decisions 

iMbe  &  Callle  Co.  154  111.  177,  27  L   K.  A.  of  their  highest  courts.     H^icher  v.   Che»h- 

313.  40  N.  K.   402;    DernioK    v.    Jonea,  2  '"   f^-   Co.    125   U,   S.   5.5.-},   582.   31    L.   cd. 

Wall.  1,  iut  mm.  Ingle  v.  /one*.  17  L.  ed.  TB6.  798.    8    Sup.    Ct.    Rep.  974;   Bx  parte 

702.  J^t,  113  U.  R.  713,  720,  2S  h.  ed.  1117, 
1120,  6  Sup.  Ct.  Rep.  724;  Ryan  v.  Bindley, 

a  delivered  the  opinion  ^  ;Wall    00,   17  L.  ed.  659. 

The  law    of    New    Hampshire  upon  thin 

The  assessment  in  qu(«tion  bad  been  8«W«t  appears  to  have  been  settled  in  Hatt 
made  by  the  directors  of  the  company.  In  "■  Costello,  48  N.  H.  170,  2  Am.  Rep.  207, 
pursuance  of  their  amended  articles  of  as-  ™  wh"'''  an  attorney,  resident  in  New 
sociation,  which  declared  that  "the  direct-  Hampshire,  who  had  pone  to  Canada  to  in- 
on  may,  from  time  to  time,  make  such  vestigiite  Canadian  law,  was  permitted  to 
calls  as  they  think  fit  upon  the  members  in  state  orally  what  he  found  the  law  to  be, 
reapeet  ot  all  moneys  unpaid  on  their  as  embodied  in  the  Queen's  proclamation  of 
■hares,  and  each  member  shall  pay  the  neutrality.  To  same  effect  are  Barrotn*  t. 
amount  of  every  call  so  made  upon  him  to  Uotrne,  9  R.  I.  44li,  11  Am.  Rep.  283;  Jones 
the  persons,  and  at  the  times  and  places,  v.  .Ifaffef,  6  Serg.  ft  R.  623.  Them  is  an 
5-'-J  «■-  *he  directors."  "Ten  greater  reason   for  permitting  a  loeal 

.. J3  prove  the  incorporation  of  attorney,  of  thirty  years    experioice,  who, 

the  plaintiff  company,  as  well  as  the  li^il-  "    *">    states,    was    intimately   acquainted 

Ity  and  rights  of  the  stockholders,  the  depo-  ""th    the    English    company  or  corporation 

■itioD   o(  an   attorney   and   solicitor  of  the  law*,  to  produce  as  evidence  of  such   laws 

■upreme    court    of    judicature   in   England,  copies  of  the  statutes  printed  by  authority 

who  was    also    managing    director    of    the  *of  th"   English   government,   and   used   bs[2SS; 

Slaintiff  company,   was    read    in    evidence,  proofs  of  statutes  in  the  English  courts. 
:is   testimony   showed    that    the    plaintiff        It  would  appear  that  such  authentication 

was    a    corporation    organiied  with  limited  of  foreign  laws  would  be  deemed  sufficient 

liability  under  five  different  acts  of  Parlia-  in  the  Knglish  courts,  as  in  I^icon  v.  Hig- 

mmi,  from  1862  to  1880,  copies  of  which  he  gins,  3  Rtarkie,  176,  it   was   held    that  the 

produced  and  delivered  to  the  commission-  French   Code  was   sufficiently   proved   by   a 

ar,   stating  that  these  copies   were   "issued  witness — a    French    vice   consul — who    pro- 

1^     authoritv,     being      printed      by      Her  duced  n  book   printed   by   authority  of  the 

liajsstVs  printer,  and  are  as  such  by  law  French     government,     which     the     witness 

receivaUe     in     evidence     without     further  stated  contained    the    French    Code,    upon 
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which  he  acted  in  his  office  as  vice  consul. 
In  most,  if  not  all^  of  the  states  of  this 
Union  statutes  have  been  passed  permitting 
laws  of  sister  Htatcs  to  be  proved  simply  by 
the  production  of  a  book  containing  what 
purports  to  be  an  authorized  edition  of 
such  la\vB  printed  by  state  authority. 
Emery  v.  Berry,  28  N,  H.  473,  61  Am.  Dec. 
022.  While  the  same  liberality  is  not  ex- 
tended to  foreign  laws  required  to  be  proved 
ud  facts,  it  would  seem  like  sticking  in  the 
bark  to  hold  that  a  foreign  expert  might 
testify  orally  as  to  what  such  laws  were, 
and  not  be  able  to  produce  what  pur[K)vts 
to  be  the  otik'ial  edition  of  such  laws,  and 
to  testify  as  to  the  authenticity  of  such  edi- 
tion, and  to  the  fact  tliat  it  was  received 
as  evidence  in  the  domestic  courts  of  that 
country.  To  the  average  mind  it  would 
seem  as  though  there  was  much  less  liabil- 
ity to  mistake  in  a  printed  copy  of  a  stat- 
ute from  the  ofllcial  printer,  than  in  a  copy 
written  and  compared  by  an  ordinary  scrive- 
ner. The  evidence  was  properly  received. 
2.  Exception  was  also  taken  to  the  dec- 
laration, in  that  it  contained  no  averment 
or  allegation  upon  what  conditions  the 
plaintiff  was  authorized  to  make  assess- 
ments. In  this  connection,  it  is  insisted 
that  the  declaration  should  have  averred 
Uiat  such  an  assessment  was  necessary  to 
pay  the  debts  of  the  plaintiff,  or  was  made 
for  tile  benefit  of  its  creditors;  that  it  is 
also  defective  in  that  it  contains  no  aver- 
ment of  not  ice  of  such  assessment  to  defend- 
ant, or  that  defendant  ever  made  an  express 
promise  to  nay  sueli  assessment;  and  no  di- 
rect allegation  that  defendant  was  a  stock- 
holder at  the  time  the  assessment  was  made. 
It  appears,  however,  by  the  act  of  25  and 
26  Vict.;  chap.  8ft,  "for  the  incorporation, 
ri*gulation,  and  winding  up  of  trading  com- 
panies and  other  associations/*  that  the  ar- 
[2  30  J  tides  *of  association,  "when  registered, 
.  .  .  shall  bind  the  company  and  the 
members  thereof  to  the  same  extent  as  if 
each  membi^r  had  subscribed  his  name  and 
affixed  his  si'jil  thereto,  and  there  were  in 
such  articles  contained  a  oovenant  on  the 
part  of  himself,  his  heirs,  executors,  and 
administrators,  to  conform  to  all  the  regu- 
lations contained  in  such  articles,  subject 
to  the  provisions  of  this  act;  and  all 
moneys  payable  by  any  member  of  the  com- 
pany, in  pursuance  of  the  conditions  and 
regulations  of  the  company  or  any  of  such 
conditions  or  regulations  shall  he  deemed  to 
he  a  dchi  due  from  such  member  to  the  com- 
pany, and  in  England  and  Ireland  to  be  in 
the- nature  of  a  specialty  debt."  It  also  ap- 
peared by  the  articles  of  association  of  the 
plaintiff  corporation.  No.  3,  '*that  every  per- 
son who  has  accepted  any  share  or  shares 
in  this  company,  and  whose  name  is  entered 
in  the  registry  of  members,  and  no  other  per- 
son, shall  be  deemed  to  be  a  member." 
These  rt»gulations  also  contained  the  provi- 
sion heretofore  mentioned,  that  the  direct- 
ors might  from  time  to  time  make  such 
calls  as  they  think  fit  ujion  the  members  in 
nwpiK'.t  of  all  moneys  unpaid  on  their 
shanks,  llie  board  of  directors  is  thus  con- 
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stituted  a  tribunal  to  determine  when  and 
to  what  amount  assessments  shall  be  made 
ui)on  the  unpaid  shares  of  stock.  By  sub- 
scribing to  stock  in  a  foreign  corporation, 
deft^ndnnt  suhjeeled  it.self  to  the  laws  of 
such  foreign  country  in  respect  to  the  pow- 
ers and  obi  igiit ions  of  such  corporation. 
Canada  Southern  R.  Co,  v.  Oehhard,  109 
U.  S.  627,  27  L.  ed.  1020,  3  Sup.  Ct.  Rep. 
303;  Relfe  v.  Rtnidlc,  103  U.  S.  222,  sub 
nom.  Life  Asso.  of  America  v.  Bundle,  20 
L.  cd.  337. 

In  the  absence  of  fraud  the  necessity  for 
an  assessmejit  upon  the  capital  stock  can- 
not be  made  the  subject  of  inquiry  by  the 
courts.  As  was  said  by  M^.  Justice  Field 
in  Ogleshy  v.  Attrill,  105  U.  S.  605,  609,  26 
L.  ed.  118G,  1188:  "As  to  tlie  wisdom  of 
an  assessment,  or  its  necessity  at  the  time, 
or  the  motives  which  prompt  it,  the  courts 
will  not  inquire,  if  it  be  within  the  legiti- 
mate authority  of  the  directors  to  levy  it,  • 
and  the  objects  for  which  the  company  was 
incorporaUnl  would  justify  the  expenditure 
of  the  nioney  to  be  raised.  They  will  not 
examine  into  the  affairs  of  a  corporation  to 
determine  the  expediency  of  its  action,  or 
the  motives  for  it,  when  the  action  itself 
is  lawful."  Bailey  v.  Birkenhead,  L.  d  C, 
Junction  R,  Co.  12  Bcav.  433.  See  also 
Cook,  Stock  &  •Stockholders,  fi  113;  ar«i<[28 
Western  Teleg.  Co,  v.  Purdy,  162  U.  S.  320, 
40  L.  ed.  98G,  16  Sup.  Ct.  Rep.  810.  Wheth- 
er such  assessment  could  be  imjieached  by 
showing  that  the  corporation  was  not  a 
bona  fide  enterprise,  or  had  never  actually 
engaged  in  business,  or  become  a  goins  con- 
cern, or  that  the  assessment  was  made  un- 
necessarily and  in  bad  faith,  or  that  a  dis- 
crimination was  made  against  foreign  stock- 
holders, it  is  unnecessary  to  determine, 
since  no  evidence  to  that  effect  was  offered 
on  behalf  of  the  defendant.  Certainly,  un- 
der the  cases  almve  cited,  it  would  bo  un- 
necessary in  order  to  make  a  prima  facie 
case  to  negative  these  facts.  There  is  a 
presumption  of  good  faith  attaching  as  wdl 
to  foreign,  as  to  domestic,  corporations. 

The  trial  proceeded  under  the  third  count 
of  the  declaration,  which  was  in  indebitatui 
assumpaity  and  no  objection  was  made  to 
the  evidence  ofl'ered  upon  the  ground  of  va- 
riance. Under  such  circumstances,  and 
without  expressing  an  opinion  as  to  the  ad- 
missibility of  the  evidence  offered,  the  dee- 
lanitiou  is  good  after  verdict.  In  RoherU 
v.  Graham,  6  Wall.  578,  18  L.  ed.  791,  we 
held  that  variances  between  the  alle^tion 
and  proof  must  be  taken  when  the  evidence 
is  offered,  and  if  such  evidence  be  sufficient 
to  support  the  verdict  the  defect  in  the  dec- 
laration is  cured.  Patrick  v.  Oraham,  1S2 
U.  S.  627,  33  L.  ed.  460,  10  Sup.  Ct.  Repc 
194. 

The  court  in  charging  the  jury  in  this 
case  instructed  them  that  there  was  no 
doubt  the  call  for  this  assessment  had  been 
properly  proved;  that  the  only  possible 
question  which  could  have  arisen  was 
whether  or  ;iot  certain  persons  were  direct- 
ors of  the  corporation  at  the  time  of  the 
call,  and  that  as  the  amended  articles  of 
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til*  aasociation  provided  that  calls  might  be 
made  by  the  directors,  there  was  no  doubt 
that  the  call  in  question  was  properly  made. 
Ab  the  bill  of  exceptions  contains  noth- 
ing  to  indicate  that  the  call  wax  not  prtip- 
erly  made,  and  doeti  not  show  that  it  con- 
tained all  the  evidence  in  the  case,  we 
should  be  at  libertv,  if  the  circumstances 
of  the  case  required  it,  to  infer  that  there 
was  other  evidaice  to  supply  any  defect  in 
respect  to  the  legality  of  the  call.  Hansen 
V.  Oi,yil,  101  U.  S.  307,  40  L.  ed.  T40.  IH 
Sup.  Ot.  Rep.  r.71;  Frovideaee  v.  Uabcock, 
3  Wall.  240.  «ub  nom.  Uardnir  v.  ifobciKib, 
ItJ  I.,  ed.  31;  United  Slalta  v.  Piitrick.  20 
0.  C.  A.  11,  30  U.  S.  App.  tt45,  73  Fed.  800. 
Tin-  HtillU'ieitcy  ot  the  evidonrc  cunnot  be  re- 
laiviewed  on  writ  of  *fmt.  Vr,wre»  v,  t'uwip- 
hctl,  11  Wall.  193,  190,  20  L.  ed.  110,  112; 
Woicer  V.  Richard*,  151  U.  S.  658,  38  L.  ed. 
305,   14  Sup.  Ct.  Bep,  4G2. 

It  ap|)eiirs  from  the  lebtimony  of  the  sec- 
retary of  the  company  ttiut  a  notice  of  the 
call  was  posted  up  in  a  conspicuous  place 
in  ttle  n^storcd  olPice  of  tlie  company  for 
mure  than  a  month  before  the  call  uus  pny- 
uble,  and  in  addition  thereto  a  printed  no- 
tice of  the  call  wan  also  forwarded  to  the 
di-fendant  bank.  TIiIk  wns  n.  eutlirient  com- 
pliance witJi  article  140  of  the  articles  of 
UBsociation,  which  provides  that  "if  any 
ijiuniber  midcnt  out  ot  the  United  King- 
dom neglect  to  give  sucli  address  as  is  heru- 
before  required,  notices  for  him  may  be 
pasted  up  in  aconspicuouaplacc  in  thcn-gis- 
lerccl  o[1ice  of  the  company,  and  for  all  the 
fiur|>o:4'i<  nf  these  regulations  the  registered 
olllce  of  the  company  shall  be  deemed  to  be 
the  rcfpstered  place  of  abode  of  Huch  mcm- 

3.  A  sale  or  forfeiture  of  defenilant's 
hhurrH  was  not  a  condition  precedent  to  the 
ri;.'lit  to  recover  this  assessment.  While  a 
rciiiudy  by  forfeiture  is  given  by  the  nrti- 
i-l<-H  of  tile  asxieiation.  thU  remedy  is  cuniu- 
tutive,  and  is  no  bar  to  on  action  at  law 
for  the  <lcbt.     'Diis  is  clearly  intended  as  a 

4.  Nor  do  we  think  there  wus  any  neces- 
sity of  proving  an  express  promise  to  pay 
1.lii4  n>Hi-itsmi'nt.  Tlie  KiigliHh  Htatnte  above 
quoted  provides  that  nil  moneys  payable  by 
Any  niember  in  pursuance  of  the  articles  of 
Ihe  company  shnll  he  deemed  a  debt  due  by 
tnich  TriLmbtT  of  the  company,  and  as  this 
statute  implies  a  promise  to  pay  from  a 
mibscription  to  the  xhares,  it  clearly  obvi- 
».tcs  the  necessity  of  proving  an  express 
prumine.  Upton  v.  TribUcock,  91  U.  S.  45. 
23  I*  eil.  20.T;  Hcb.Kcr  V.  Upton,  31  U.  S. 
Ci,  23  I.,  ed.  384;  Chubb  v.  Vplon,  05  U. 
8.  005,  24  I-  ed.  523;  lloumrth  v.  Lomhard, 
175  MiisH.  574,  40  I..  R.  A.  301,  SO  N.  K. 
S8S.  Although  the  law  of  New  Hampshire 
seems  to  be  that,  in  the  absence  of  an  ex- 
pretM  promiHC,  no  pergonal  action  will  lie 
iBkallitck  V.  ItohbiHS,  68  N.  U.  5G5,  44  Ail. 
684).  yet  even  there  an  irfjligation  createil 
ky  the  charter  is  treated  us  the  eqiiivalenl 
irf  sn  expreas  proniise.  Cook.  Stork  & 
Stockholders,  S  T^i  AHslo-AiniricuB  Land, 
1S»  0.  ■■ 


liortg.   i   Agency   Co.   v.   Dyer,   181   Maai. 
603,  04  N.  E.  410. 

There  nas  no  error  in  the  action  of  the 
conrt  below,  aJid  iia  judgment  is,  therefore. 


•MARIANO  F.  SENA,  App(,  [S 

UNITKD  «TATKS. 
(Ree  8.   C.   Reporter's  eJ.  -.283-342.) 

iilf  land  elaims — adoiitiim  of  findingt  of 

t  beloic — rij/kt  to  cfHi/iimaliun — iibtm- 
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A  Hiidlag  ot  the  court  ol  iirlvale  land  claims. 
tliut  "ilie  evlilrnce  as  (o  llie  setttvoii'Dt  nud 
occupalluD  of  Ibe  Iract  purimrtlnR  lo  buve 
txH-ii  Ki'aatei],  contlnulff  ot  possesslou.  cultt- 

eiiiliiii.  notorlpljr  ot  the  gi-ani,  and  knowledtte 
of  Ihe  eilBlencf!  la  the  fiiminunlty  ur  by  tbe 
dldcat  latialillnnls  now  living  Is  so  vague. 
)ry,  und  UDcertt " 


*'  win.  I 


wl».llj  « 

IK'S!    by    the    Supre: 


,  tie  adupled  on  up- 
'ourt    ot   the    Unltfd 


2.  Conlinu.itlon  ot  a  !1[>un1sh  Innd  Ktant  cannot 
be  bad  In  Ilii>  court  ot  private  tund  rlalms. 
wbcrp  ijoKSPBslon  ot  the  land  had  bivn  uban- 
doui-d  by  tbe  desi-endiMits  ot  Ibe  gi'snlee  tur 
at  tniHi  ulne  years  before  tbe  treaty  la  184)i 
wlib  Mexleu,  under  wblrh  tbe  land  passed 
Into  tbe  iHissesfiloa  ot  Ibe  United  Suites,  and 


il'l'KAL  from  the  Court  ot  Pi  iviitc  Liind 
Clailiis  to  review  a.  deer™  dinnii>"'in{{  a 
ii'litioii  for  con  11  r Illation  of  a  Spanish  land 
;ruiit.    Aljirmid  tcilhoat  prvjudiix  to  fitrtk- 


Ijtatement  by  Mr.  Justice  Brovai 

This  was  a  (letition  for  the  conltrmation 
ot  a  tract  of  land  in  the  county  of  Santa  FS, 
New  Mexico,  known  as  tbe  Jose  de  Leybu 
grant,  which  has  never  been  odicialty  sur- 
veyed, but  is  estimated  to  contain  about 
1S,0(HI  acres. 

After  filing  the  petition,  it  was  found 
there  wcie  a  number  of  persons  holding  por- 
tions of  the  tract  sued  for  under  a  claim  of 
title  adverse  to  the  grunt;  and,  upon  motion 
of  the  United  States,  requirinj;  these  acIvei'He 
claimants  to  be  made  parties  defendant,  the 
original  petition  was  amended,  and  two  of 
tlicsc,  the  Amcrieuj)  Turquoise  Company  and 
one  AlcNulty,  joined  with  the  UniUd  States 
in  defending  the  case. 

*Tlie  coui't  disallowed  tbe  claim  upon  the[S34] 
ground  thut  the  evidence  did  not  show  a 
perfect  grunt,  inasmuch  as  there  was  no  evi- 
tleiice  of  a  eompljance  with  tbe  royal  ordi- 
ituiiee  of  1754,  which  provided  that  all 
787 


284 


SUPBBMB  COUBT  OF  THE  UNITED  STATES. 


Oct.  Tebm^ 


giants  subsequent  to  1700  must  be  confirmed 
as  a  prerequisite  to  their  validity ;  and  that, 
if  it  were  an  imperfect  grant,  it  should, 
under  the  act  creating  the  court  of  private 
land  claims,  have  been  filed  within  two  years 
from  the  taking  effect,  of  the  act,  and  was 
therefore  barred. 

Since  the  decree  of  the  court  of  private 
land  claims,  certain  additional  evidence  has 
been  discovered,  tending  to  show  possession 
of  the  land  covered  by  the  grant  for  a  long 
period  subsequent  thereto,  and  which,  it  is 
BOW  insisted,  supplies  the  defects  which 
caused  the  rejection  of  the  grant. 

Mr.  Frank  W.  Glaney  argued  the  cause, 
and,  with  Mr.  H.  8.  Clancy,  filed  a  brief  for 
appellant : 

Possession  in  1783,  under  the  grant  of 
1728,  shows  a  perfect  title  and  a  compliance 
with  the  ordinance  of  1754. 

United  States  v.  Chavez^  176  U.  S.  520, 
44  L.  ed.  258,  20  Sup.  Ct.  Rep.  159;  United 
States  V.  Pendell,  186  U.  S.  189,  46  L.  ed. 
866,  22  Sup.  Ot.  Rep.  624. 

Existence  of  ownership,  or  possession  or 
both,  being  proved,  it  is  a  well -recognized 
presumption  that  they  continue  unless  their 
cessation  is  proved  by  evidence ;  and  the  rule 
is  that  the  burden  of  proof  is  upon  him  who 
disputes  their   continued   existence. 

Lazarus  v.  PJielps,  156  U.  S.  205,  39  L. 
ed.  398,  15  Sup.  Ct.  Rep.  271;  Gray  v. 
Finch,  23  Conn.  513;  Leport  v.  Todd,  32  N. 
J.  L.  128 ;  Bayard  v.  Colefax,  4  Wash-  C.  C. 
41,  Fed.  Cas.  No.  1,130;  Kidder  v.  Stevens, 
60  Cal.  419;  Table  Mountain  O.  d  8.  Min. 
Co.  V.  Waller's  Defeat  Min.  Co.  4  Nev.  220, 
97  Am.  Dec.  526;  Bates  v.  Pricket,  5  Ind. 
22,  61  Am.  Dec.  73;  lAnd  v.  Lind,  53  Minn. 
51,  64  N.  W.  934;  Anderson  v.  Watt,  138  U. 
8.  706,  34  L.  ed.  1082,  11  Sup.  Ct.  Rep.  449; 
Adams  v.  Slate,  87  Ind.  675;  Sullivan  v. 
Ooldman,  19  La.  Ann.  13;  Thotnas  v.  Hatch, 
3  Sumn.  182,  Fed.  Cas.  No.  13,899 ;  Clements 
V.  Hays,  76  Ala.  280;  Cargile  v.  Wood,  63 
Mo.  514;  Oilleland  v.  Martin,  3  McLean, 
491,  Fed.  Cas.  No.  5,433;  Higdon  v.  Higdon, 
G  J.  J.  Mars-hall,  51;  O'Oara  v.  Eisenlohr,  38 
N.  Y.  299;  Best,  Presumptions,  186;  Wilkins 
V.  Earle,  44  N.  Y.  172,  3  Am.  Rep.  655; 
8(Hiles  V.  Key,  11  Ad.  &  El.  819;  Broum  v. 
King,  5  Mot.  173:  Currier  v.  Gale,  9  Allen, 
625;  Rowland  v.  Updike,  28  N.  J.  L.  101. 

A  complete  legal  title  to  land,  once  vested, 
cnnnut  be  lost  by  failure  to  occupy. 

1  Escriclio.  IMctionary  of  Legislation  & 
Jurisp.  pp.  6-8,  ed.  of  1847 ;  3  Washb.  Real 
Prop.  chap.  2,  §§  1,  5;  Rohie  v.  Sedgwick,  35 
Barb.  329;  Picket  v.  Dowdall,  2  Wash. 
(Va.)  115;  1  Moreau-Lislet  &  Carleton,  Par- 
tidas,  365,  400;  Philadelphia  v.  Riddle,  25 
Pa.  2G3 ;  Crespin  v.  United  States,  168  U.  S. 
218,  42  L.  ed.  441,  18  Sup.  a.  Rep.  53; 
Jones  V.  Monies,  15  Tex.  363. 

Evidence  of  reputation  of  ancient  owner- 
ship and  possession  of  land,  as  shown  by 
statements  of  aged  persons  now  deceased,  is 
competent. 

Casey  v.  Inloes,  1  Gill.  492,  39  Am.  Dec. 
058;  Boardman  v.  Reed,  0  Pet.  341,  8  L.  ed. 
415:  Shutte  v.  Thompson,  15  Wall.  162,  21 
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L.  ed.  126;  Sansorainte  v.  Torongo,  87  Midi. 
69,  49  N.  W.  497;  Wooster  v.  Butler,  13 
Corni.  313;  Scott  v.  Ollabaugh,  3  Harr.  k 
M'H.  511 ;  Sparrow  v.  Hovey,  44  Mich.  64,  6 
N.  W.  93;  McCausland  v.  Fleming,  63  Fa. 
38. 

Mr.  Matthew  G.  Resmolds  argued  ths 
cause,  and,  \«ith  Solicitor  General  Bichmrds 
and  Messrs.  William  H.  Pope  and  Eduxurd 
L.  Bartletl,  filed  a  brief  for  appellee: 

Where  there  is  uncertainty  in  specific  de- 
scription, the  quantity  named  may  be  of  de- 
cisive weight,  and  necessarily  so  if  the  in- 
tention to  convey  only  so  much,  and  no  more, 
is  plain. 

Ainsa  v.  United  States,  161  U.  S.  208,  40 
L.  ed.  673,  16  Sup.  Ct.  Rep.  644;  Ely  T. 
United  States,  171  U.  S.  220,  43  L.  ed.  142, 
18  Sup.  Ct.  Rep.  840;  United  States  ▼. 
I^Iaish,  171  U.  S.  242,  43  L.  ed.  150,  18  Sup. 
Ct.  Rop.  948:  Perrin  v.  United  States,  171 
U.  S.  292,  43  L.  ed.  169,  18  Sup.  Ct.  Rep. 
861;  Reloj  Cattle  Co.  v.  United  States,  184 
U.  S.  624,  46  L.  ed.  721,  22  Sup.  Ct.  Ri^. 
499;  Arivaca  Land  d  Cattle  Co.  y.  United 
States,  184  U.  S.  649,  46  L.  ed.  731,  22  Sup. 
Ct.  Rep.  525. 

Where  doubt  arises  respecting  a  royal 
grant,  even  a  congressional  grant,  it  is  re- 
solved in  favor  of  the  government. 

Slidt'Il  V.  (Jrandjean,  111  U.  S.  412,  28 
L.  ed.  321,  4  Sup.  Ct.  Rep.  475;  United 
States  V.  Oregon  d  C.  R.  Co.  164  U.  S.  526, 

41  L.  ed.  541,  17  Sup.  Ct.  Rep.   165. 

As  bearing  upon  the  exercise  by  the  Crown 
of  the  jus  dtsponendi  of  the  overplus  within 
the  metes  and  bounds,  the  absence  of  serious 
open,  exclusive,  actual  possession  anciently 
begun  and  consistently  continued  cannot  be 
overlooked  as  affecting  the  original  intent 
and  assertion  of  ownership  to  the  exclusion 
of  others,  in  determining  the  estate  granted, 
and  the  extent  thereof. 

Bergere  v.   United  States,   168  U.   S.  60, 

42  L.  ed.  383,  18  Sup.  Ct.  Rep.  4. 

This  court  will  defer  to  the  judgment  of 
the  court  below  on  matters  of  fact,  such 
as  possession. 

United  States  v.  Pendell,  185  U.  S.  189, 
46  L.  ed.  866,  22  Sup.  Ct.  Rep.  624. 

This  claim  is  a  stale  one,  and  not  en- 
titled to  recognition,  according  to  justice 
and  right,  from  a  court  proceeding  upon 
equitable  principles. 

United  States  v.  Martinez,  184  U.  S.  441, 
46  L.  ed.  632,  22  Sup.  Ct.  Rep.  422 ;  Gilder- 
sleeve  v.  A'eu?  Mexico  Min,  Co.  161  U.  S. 
573,  40  L.  ed.  812,  16  Sup.  Ct.  Rep.  603; 
United  States  v.  MoorCj  12  How.  209,  13 
L.  ed.  958;  Indiana  v.  Kentucky,  136*  U. 
S.  479,  34  L.  ed.  329,  10  Sup.  Ct.  Rep.  1051 ; 
United  States  v.  Repcntigny,  5  Wall.  211,  18 
L.  ed.  627;  Muse  v.  Arlington  Hotel  Co. 
68  Fed.  637;  Tiebout  v.  Millican,  61  Tex.614. 

Knowledge,  on  the  part  of  the  Leybas,  of 
the  passage  of  the  act  of  July  22,  1854,  and 
their  right  to  file  their  claim  with  the  sur- 
veyor general  and  preserve  their  evidence, 
is  to  be  presumed. 

Gilderslceve  v.  New  Mexico  Min.  Co.  101 
U.  S.  573,  40  L.  ed.  812,  16  Sup.  a.  Rep. 
663. 
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A  court  of  equity  will  not  aid  a  party 
whose  application  is  destitute  of  conscience, 
eood  faith,  and  reasonable  diligence,  but  will 
discourage  stale  demands,  for  the  peace  of 
■ocicty,  by  refusing  to  interfere  where  there 
have  been  gross  laches  in  prosecuting  rights, 
or  where  long  acquiescence  in  the  assertion 
of  adverse  rights  has  occurred. 

Hammond  v.  Hopkins,  143  U.  S.  224,  36 
L.  ed.  134,  12  Sup.  Ct.  Rep.  418. 

This  claim  is  void  because  of  abandon- 
ment. 

1  Moreau-Lislet  &  Carleton,  Partidas,  50, 
p.  365;  Landea  v.  Perkins,  12  Mo.  238;  Fine 
V.  8t,  Louis  Public  Schools,  30  Mo.  166; 
Tayon  v.  Ladew,  33  Mo.  205 ;  Clark  v.  Ham- 
merle,  36  Mo.  639 ;  Sideck  v.  Duran,  67  Tex. 
256,  3  S.  W.  264. 

'fhere  must  be  such  proof  of  boundaries 
AS  will,  with  reasonable  certainty,  define 
and  limit  the  thing  claimed,  differentiating 
it  from  other  things  of  the  same  kind. 

United  States  v.  Delcspine,  15  Pet.  229, 
10  L.  ed.  720;  United  States  v.  King,  3  How. 
773,  11  L.  ed.  824;  Arivaca  Land  d  Cattle 
Co.  v.  United  States,  184  U.  8.  640,  46  L. 
•d.  731,  22  Sup.  Ct.  Rep.  525. 

Mr.  James  W.  Vroom  filed  a  brief  on  be- 
half of  respondent  L.  Bradford  Prince,  for 
the  purpose  of  raising  the  question  of  juris- 
diction of  the  court  of  private  land  claims. 

Mr.  Justice  Brown  delivered  the  opinion 
of  the  court: 

The  petition  of  Leyba,  upon  which  the 
ipant  wns  originally  made,  and  which  is 
the  material  document  in  this  case,  and  is  in 
the  t^panish  language,  is  thus  translated  in 
the  record: 

City  of  Santa  F6,  May  24,  1728,  before 
the  governor  and  captain  general  of  tiiis 
kingdom,  there  was  presented  this  petition 
with  its  contents: 

Joseph  de  Leyba,  resident  of  the  city  of 
Santa  F6,  appear  before  your  excellency  in 
due  legal  form,  and  state  that,  in  accordance 
with  the  royal  ordinance  of  His  Royal  Ma- 
jesty, I  enter  a  piece  of  land  and  wood,  va- 
cant and  unsettled,  enough  for  half  a  fanega 
of  corn-planting  land,  somewhat  more  or 
!oH«,  which  is  bounded  on  the  east  by  the  San 
tl] Marcos  road;  on  the  ♦south  by  an  axroyo 
called  Cucsta  del  Oregano;  on  the  west  by 
land  of  Juan  Garcia  de  las  Rivas,  and  on 
the  north  by  lands  of  Captain  Sebastian  de 
Vargas. 

Therefore,  I  ask  and  pray,  your  excellen<^ 
be  pleased  to  make  me,  in  the  name  of  His 
Majesty,  a  grant  for  the  said  piece  of  land, 
for  myself  and  my  children,  heirs  and  suc- 
cessors, and  that  the  act  of  royal  possession 
be  executed  to  me,  whereby  I  will  receive 
benefit  and  favor  as  well  as  Justice  which  I 
seek.  And  I  swear  in  due  form  that  this, 
my  petition,  is  not  made  in  malice,  and  as 
It  may  be  necessary,  etc. 

Joseph  de  Tjcyba. 

Annexed  thereto  is  the  grant  of  the  gov- 
ernor and  captain  general  of  the  province, 
with  the  condition  that  the  grantees  settle 
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the  land  within  the  term  prescribed  by  the 
royal  ordinances,  and  a  direction  to  the  al- 
calde to  put  the  party  in  possession. 

Following  this  is  the  report  of  the  chief 
alcalde  of  the  city  of  Santa  F6,  that,  having 
taken  witnesses  and  "inspected  the  lands 
and  woods  prayed  for  by  the  said  peti- 
tioner," he  put  him  in  royal  possession  by 
performing  the  customary  ceremonies  of 
livery  of  seisin. 

There  are  two  disputed  propositions  con- 
nected with  this  petition  of  feyba's:  (1) 
As  to  the  quantity  of  land  granted;  (2)  as 
to  its  boundaries.  It  is  admitted  by  both 
parties  that  the  above  translation  from  the 
record  of  the  quantity  of  the  land  granted 
''as  a  piece  of  land  and  wood,  vacant  and 
unsettled,  enough  for  half  a  fanega  of  corn- 
planting  land,  somewhat  more  or  less,"  is 
incorrect,  the  original  Spanish  being  as  fol- 
lows :  "  Registro  un  pedaso  de  tierras  y 
monte,  yermo  y  despoblado,  que  cahe  media 
fanega  de  maitg  de  sembradura,  poco  mas 
6  menos.'' 

The  argument  of  the  government  is  that 
the  quantity  covered  by  the  grant  was  only 
enough  land  to  plant  half  a  fanega  of  corn, 
a  little  more  or  less,  and  that,  as  a  fanega  de 
maiz  is  a  measure  of  corn  which  will  plant 
8.82  acres,  half  of  a  fanega  would  measure 
4.41  acres;  the  government  translation  be- 
ing: "  I  register  a  piece  of  land  and  woods, 
uncultivated  and  unsettled,  that  will  contain 
half  a  fanega  de  maiz  de  sembradura,  a  *lit  [236] 
tie  more  or  less."  The  inference  from  this 
is  that  all  that  was  conveyed  was  a  piece  of 
land  that  "  will  contain "  enough  for  half 
a  fanega  of  maiz.  Claimant's  translation, 
however,  of  the  words  que  cabe  is  that 
it  is  a  tract  of  land  that  *'  contains  "  within 
its  outer  boundaries  half  a  fanega  of  corn, 
that  is,  of  land  capable  of  cultivation. 

The  probabilities,  aside  from  the  fact  that 
the  word  cabe  is  a  verb  of  the  present 
tense,  favor  the  construction  of  tiie  claim- 
ant, as  the  words  "  lands  and  woods  "  would 
hardly  be  used  as  descriptive  of  a  tract  of 
4^  acres.  In  addition  to  that,  however,  the 
description  of  quantity  is  wholly  inconsist- 
ent with  the  boundaries  (hereafter  stated), 
which  evidently  contemplated  a  large  tract 
of  land,  according  to  the  Spanish  and  Mex- 
ican customs  of  making  grants  to  settlers. 
Indeed,  a  grant  of  4|  acres  of  land  at  a  dis- 
tance from  any  town,  city,  or  settlement  is 
so  rare  that  the  presumptions  are  all  against 
it.  If  the  boundaries  were  defined  with  ac- 
curacy, we  should  have  very  little  diflSculty 
in  holding  that  they  would  not  be  controlled 
by  the  vague  description  of  **  a  parcel  of  land 
and  woods,  uncultivated  and  unsettled, 
which  includes  half  a  fanega  of  corn-plant- 
ing land." 

This  is  the  more  apparent  by  an  inspec- 
tion of  the  subsequent  documents,  which  in- 
clude a  will  of  Simon  de  Leyba,  son  of  the 
grsntee,  of  the  year  1783,  giving  the  bound- 
aries of  the  tract,  and  a  deed  of  Salvador 
Antonio  de  Jx*yba,  grandson  of  Jos4,  to  his 
son  in  1834,  also  describing  the  lands  by  sim- 
ilar boundaries.  Indeed,  none  of  the  subse- 
quent documents  make  any  reference  what- 
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ever  to  the  half  fan^ga  of  corn-planting  land. 
The  wHl  also  contains  a  bequest  of  live 
stock  and  farming  tools  seemingly  appurte- 
nant to  the  ranch  and  greatly  in  excess  of 
what  would  naturally  belong  to  a  tract  of 
4i  acres. 

2.  The  difficulty,  however,  is  with  the  de- 
scription of  the  boundaries  themselves, 
which  is:  "On  the  east  by  the  San  Marcos 
road;  on  the  south  by  an  arroyo  called 
Cuesta  del  Oregaoo;  on  the  west  by  land  of 
Juan  Garcia  de  las  Rivas,  and  on  the  north 
bgr  lands  of  Captain  Sebastian  de  Vargas." 
In  the  will  of  Simon  de  Leyba  of  1783,  the 
boundaries  are  the  same  upon  the  south  and 
east,  and  on  the  north  **  the  road  which 
[237]goes  ^towards  Pecos  from  the  Corrillos,  or 
lands  of  Captain  Sebastian  de  Vargas,"  and 
on  the  west  "with  the  lands  of  the  old 
pueMo  of  the  Cienega."  The  land  is  de- 
scribed in  8ub<vtantia]ly  the  same  terms  in 
the  deed  of  1834.  The  description  of  the 
lands  on  the  cast  side  as  bounded  by  tlie 
San  Marcos  road  is  clearly  defined.  The 
description  of  the  nortli  boundary  as  the 
road  from  Pecos  to  the  Cerrillos  is  also  de- 
fined with  somewhat  less  certainty,  the 
lands  of  Sebastian  de  Vargas  having  been 
located,  surveyed,  and  confirmed  several 
miles  to  the  east  of  the  Leyba  grant;  but 
upon  the  west  and  south  the  boundaries, 
even  as  sworn  to  orally  by  witnesses,  are  so 
uncertain  as  to  afford  little  guide  to  a  sur- 
veyor in  attempting  to  locate  the  tract. 

The  west  boundary,  which  is  described  in 
the  grant  as  "  the  lands  of  Juan  Garcia  de 
las  Rivas,"  is  described  in  the  will  of  1783  as 
"the  lands  of  the  jold  pueblo  of  the  Cicn- 
ega."  While  there  is  some  evidence  from 
the  archives  that  the  father  of  Garcia  de 
las  KivHS,  in  1701,  owned  a  piece  of  land 
jwincwhere  west  of  the  I^yba  tract,  known 
even  then  as  the  old  Pueblo  of  la  Cienega, 
there  is  nothing  to  show  the  east  boundary 
of  tlie  pueblo,  and  consequently  the  west 
boundary  of  the  Leyba  tract.  The  south 
boundary,  said  to  be  "  an  arroyo  called 
Cuesta  del  Oregano,"  it  seems  to  be  impos- 
sible to  locate  with  any  degree  of  certainty, 
though  it  was  probably  near  the  Coyote 
spring,  at  which  the  only  house  built  upon 
this  tract  appears  to  have  been  located. 
This  house  long  since  fell  into  ruins,  and 
there  is  no  evidence  that  it  has  been  occu- 
pied since  the  last  owner  of  the  grant,  Juan 
Angel  de  Levba,  was  supposed  to  have  been 
killed  by  the  Indians  in  1839. 

The  evidence  of  possession  subsequent  to 
the  grant  docs  not  afford  much  aid  in  fix- 
ing the  boundaries,  since  the  land,  like  most 
of  that  in  Spanish-American  territories,  was 
not  of  a  kind  admitting  of  a  well-defined, 
actual,  and  adverse  possession,  such  as  that 
of  cultivated  land.  The  most  favorable 
view  for  petitioner  that  can  be  taken  of  this 
evidence  is  that  possession  of  a  house  or  a 
certain  field  of  arable  land  may  be  referable 
to  the  entire  tract  included  within  the 
boundaries  of  the  grant;  but  when  the 
boundaries  themselves  are  indefinite,  the  pos- 
session of  a  house  is  of  no  value  in  fixing 
fMS^Itbe  boundaries.    A  grant  too  *  indefinite  to 


be  located,^  and  never  fixed  by  any  survey,  it 
void  as  against  the  United  States.  As  was 
observed  in  Untied  States  y.  Deleapine,  of  a 
Spanish  grant  in  Florida  (15  Pet.  319,  335, 
10  L.  ed.  753,  758),  "the  public  domain  can- 
not be  granted  by  the  courts."  They  may  lo- 
cate the  boundaries  fixed  by  grant,  but  the 
boundaries  must  be  so  fixed  as  to  admit  of 
a  survey.  United  States  v.  Miranda,  16 
Pet.  153,  160,  10  L.  ed.  920,  922;  United 
States  ▼.  King,  3  How.  773,  11  L.  ed.  824; 
Villalohos  v.  United  States,  10  How.  551,  IS 
L.  ed.  535;  Arivaoa  Land  d  Oaitle  Co.  v. 
United  States,  184  U.  S.  649,  652,  46  L.  ed. 
731,  733,  22  Sup.  Ct  Rep.  525. 

Tlie  grant  was  made  and  possession  was 
given  to  the  grantee  in  1728.  Nothing  being 
shown  to  the  contrary,  we  presume  that  the 
possession  continued  until  1783,  the  date  of 
the  will  of  Simon  de  Leyba  to  his  son,  Sal- 
vador Antonio  de  Leyba,  "  whom  I  recog- 
nize as  my  sole  heir."  The  next  item  of  in- 
terest tending  to  show  possession  is  the 
deed  of  Salvador  Antonio  de  Leyba  in  1834 
to  his  son,  Juan  Angel  de  Leyba,  who  are 
both  described  as  residents  of  the  city  of 
Santa  F^,  wherein  the  same  boundaries  are 
also  given,  although  the  land  is  c4iIUm1  ''  the 
rancho  of  the  Coyote  spring,  with  its  houses 
and  corrals,  togctlier  with  the  grant  in 
which  the  said  ranch  is  situated,  which  was 

fiven  to  my  grandfather  by  the  King  of 
pain.  May  25,  1728."  Juan  Angel  appears 
to  have  been  killed  by  Indians  a  few  years 
after  this  deed  was  made,  but  it  seems  to 
have  been  uncertain  whether  he  was  in  ac- 
tual possession  of  the  tract. 

To  rebut  the  case  made  by  the  claimant, 
the  government  offered  in  evidence  the  de- 
positions of  several  residents  of  that  neigh- 
borhood, who  swore  that  they  had  never 
heard  of  the  Jos6  de  Leyba  grant,  or  its 
boundaries.  Objection  was  made  to  the  rtai- 
ing  of  these  depositions  upon  the  ground 
that  the  witnesses  named  were  present  in 
court,  and  might  be  sworn  orally.  It  is  un- 
necessary to  determine  whetlier  the  court 
erred  in  admitting  the  depositions  under 
such  circumstances,  in  view  of  the  vague  and 
unsatisfactory  evidence  on  behalf  of  the 
claimant  of  the  boundaries  and  poswession 
of  this  tract. 

Admitting  that  the  documents  introduced 
afforded  a  sufficient  presumption  of  a  con- 
tinued possession  from  1783  to  1834,  there 
was  no  evidence  of  the  occupation  of  the 
land  by  any  member  of  the  Leyba  family 
subsequent  to  1839.  This  fact  of  •a  total [231 
absence  of  any  claim  to  the  land  made  by 
the  last  heirs  of  the  occupant,  and  that  the 
house  was  allowed  to  fall  into  ruins,  is 
strong  evidence  either  that  the  land  was 
abandoned  as  not  worth  cultivating,  or  that 
a  residence  there  had  become  too  dangerous 
hv  reason  of  the  presence  of  hostile  Indians. 
Ill  this  connection  the  court  below  found  that 
the  evidence  as  to  the  settlement  and  oc- 
cupation of  the  tract  pur|>orting  to  have 
Ix'cn  granted,  continuity  of  possession,  culti- 
vation, residence,  impn>vnnent,  claim  of 
ownership,  notoriety  of  the  grant,  and 
knowledge  of  the  existence  in  the  community 
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or  bj  the  oldest  inhabitants  now  living,  is 
■o  Tftgue,  contradictory,  and  uncertain  as  to 
be  almost  wholly  wanting."  In  the  absence 
of  dear  evidence  to  the  contrary,  we  deem  it 
oar  duty  to  adopt  the  opinion  of  the  court 
below  in  tliat  particular.  United  States  v. 
PendeU,  185  U.  S.  189,  197,  46  L.  ed.  866, 
870,  22  Sup.  Ct.  Rep.  G24. 

While,  in  construing  these  Spanish  grants, 
om'ing  to  the  loose  manner  in  which  they 
were  made  and  the  boundaries  described,  we 
bare  been  extremely  liberal,  still  we  are 
bMind  to  consider  that  grants  of  this  descrip- 
tlon,  as  of  all  others,  must  be-  construed 
favorably  to  the  government,  and  the 
^aiitco  is  bound  to  show,  not  only  the  grant 
itself,  but  that  the  boundaries  were  fixed 
with  reasonable  certainty.  Slidell  v.  Grand- 
iean.  111  U.  S.  412,  437,  28  L.  ed.  321,  329, 
i  Sup.  Ct.  Rep.  476;  United  States  v. 
Jrepnn  d  C.  It.  Co.  104  U.  S.  520,  639,  41 
1  ed.   541,  644.  17  Sup.  Ct.  Rep.  165. 

3.  But,  conceding  that  an  experienced  sur- 
wor.  'acquainted  with  tbo  land  in  that 
iri^lilH>rliood,  niipfht  locate  the  Iwundaries 
f  ihin.  tract,  there  is  a  still  more  serious 
ifllculty  in  the  evidence  of  abandonment 
nd  tlic  hiclies  of  the  elaiiiinnt.  which  de- 
buscs  may  properly  be  eonsidtTcd  togethcT. 
fn<1or  our  AnsfloSaxon  system  of  juris- 
rtMleuce.  questions  of  the  abandonment  of 
uid  by  the  owner  rarely  arise,  since  they  arc 
isually  sold  to  a  purcha5»er  or  to  the  state 
i>r  taxes;  but  the  Spanish  law  recognizes 
jBtiuctly  the  ripht  to  abandonment.  It  is 
tatcHl  in  1  Partidas.  Law  50,  p.  305,  that 
if  a  man  be  dis-«iiti>^ried  with  his  inunov- 
We  estate  and  abandons  it.  imnuMliatcly  he 
lepnrtfl  from  it  corporally,  with  an  intention 
hat  it  shall  be  ro  lo»i^'er  liis,  it  will  bc- 
xmie  the  properly  of  him  who  first  enters 
.hereon.*'  »See  also  Hall's  ^lexiean  I>;iw,  § 
4S9.  The  same  principle  is  stated  by 
H^icriche,  title,  AOnndotin  dr.  conas:  *"l{ 
in  owner  voluntarily  abandons  a  thing, 
irhct^cr  personal  or  real,  with  intent  no 
longer  to  count  it  in  the  nnm1)er  of  his  pos- 
lessions.  Weause  it  is  useless  or  bnrden- 
Kmic,  or  for  mere  eapri^v,  he  lose**  his  own- 
viihip.  and  the  first  who  oeenpics  it  makes 
It  his."  We  are  also  referred  by  counsel  to 
Ik  law  of  the  Departmental  Council  of  New 
Ifexico,  enacted  in  1837.  whieh  declares  that 
*  every  individual  who  abandons  the  land 
upon  which  he  has  settled,  and  which  he  ac- 
quired by  grant,  with  the  intention  of  es- 
tahtishin'j?  liimself  elsewhc»rc  to  live  there. 
Uid  docs  not  leave  someone  to  take  his 
place  in  ordinary  lal)or.  shall  lose  the  real 
property  he  had  acquired."  See  also  Fm tides 
r.  Perkinn,  12  Mo.  238,  250;  Sidcck  v.  Dutan, 
•7  Tex.  250,  3  S.  W.  264. 

As  there  is  no  testimony  tending  to  show 
that  the  Leybas  ever  sought  to  resume  |M)s- 
scssion  of  the  land  after  the  death  of  .lunn 
Angel,  in  183!),  there  was.  at  least,  a  pre- 
auiiiption  of  ahan(l(»inn<'iit.  Not  only  is 
there  no  evidener  tendinjj:  to  show  fM)ss«»ssioii 
of  the  land  by  represiMitatives  of  the  orig- 
inal grantee  sinet*  1830,  but  for  sixty  years 
tliercafter  there  was  no  attempt  made  to 
aaeert  title  thereto.  By  §  7  of  the  private 
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land  claims  act  [26  Stat,  at  L.  864,  chap. 
539,  U.  S.  Comp.  Stat.  1901,  p.  765],  "all 
proceedings"  therein  "shall  be  conducted, 
as  near  as  may  be,  according  to  the  practice 
of  the  courts  of  equity  of  the  United  States;" 
&nd,  by  §  13,  no  claim  shall  be  allowed  upon 
an  imperfect  title  unless  "  the  claimant 
would  have  had  a  lawful  right  to  make 
perfect  had  the  territory  not  been  acquired 
by  the  United  States;"  nor  upon  a  perfect 
title,  "  if  the  same  was  not  at  said  date  al- 
ready complete  and  perfect."  While  it  is 
true  that  we  have  held  that  evidence  of  pos- 
session since  the  date  of  the  treaty  cannot 
be  regarded  as  an  clement  going  to  make  up 
a  title  {Crcspin  v.  United  States,  108  U.  S. 
208,  42  L.  ed.  438,  18  Sup.  Ct.  Rep.  53; 
Uayes  v.  United  States,  170  U.  S.  637,  663, 
42  L.  ed.  1174,  1180,  18  Sup.  Ct  Rep.  735; 
Hays  V.  United  States,  176  U.  S.  248,  259. 
44  L.  ed.  160,  154,  20  Sup.  Ct.  Rep.  80),  it 
does  not  follow  that  abandonment  of  the 
land,  and  failure  to  assert  a  title  since  the 
treaty,  may  not  operate  as  a  bar.  It  is  dear 
that,  in  the  establishment  of  a  title  as  of 
a  certain  date,  possession  sul>sequent  to  that 
date  *i8  of  no  value;  but, considering  the  title[241] 
to  have  been  sufficient  as  of  that  date,  fail* 
ure  to  a«vscrt  such  title  within  a  reasonable 
time  thereafter  opens  the  case  to  the  defense 
of  laches. 

In  United  States  v.  Moore,  12  How.  209, 
13  L.  ed.  958,  it  was  said  of  a  Spanish  grant 
in  liouisiana:  "  We  are  called  on  to  decide 
in  this  case  according  to  the  rules  governing 
a  court  of  equity,  and  arc  boimd  to  give  due 
wei;?ht  to  lapse  of  time.  The  party  was 
under  no  disahilitv,  and  slept  on  his  rights, 
as  he  now  claims  them,  for  nearly  fifty  years, 
without  taking  a  single  step.  He  makes  no 
excuse  for  his  long  delay,  and  cannot  now 
get  relief  by  having  his  title  completed.  No 
case  has  come  within  our  experience  where 
the  obscurity  and  antiquity  of  the  transac- 
tion more  forcibly  than  In  the  present  case 
required  a  court  of  equity  to  bar  a  com- 
plainant on  legal  presumntions  founded  on 
lapse  of  time ;  and  where  the  bar  should  take 
the  place  of  individual  belief."  To  the  same 
efTect  are  (iildcr sleeve  v.  TJcir  Mexieo  Min. 
Co,  1(51  U.  S.  573,  40  L.  ed.  812,  16  Sup.  Ct. 
Kep.  00.1,  and  United  States  v.  Marti neg, 
ISA  U.  S.  441,  46  L.  ed.  632,  22  Sup.  Ct. 
\U'[).   422. 

'hure  are  facts  connected  with  this  case 
which  reudiT  the  do<rtrinc  of  laches  p<»cu- 
liarly  applicable.  This  land  passe<l  into  the 
posM's<ion  of  the  L'nited  States  under  the 
treaty  with  Mexieo  of  1848.  Possession  of 
the  land  had  then  been  almndoned  by  the 
<lescendants  of  the  grantees  for  at  least  nine 
years,  and  probably  longer.  In  1854,  six 
years  after  the  treaty,  a  surveyor  general 
was  nppolntcil  for  New  Mexico  (10  Stat,  at 
]j.  308,  chap.  103),  whose  duty  it  was  to 
ascrcrtain  the  origin,  natui-e,  <;haraet«'r,  and 
existene«-  of  all  claims  to  lands  under  the 
laws,  usii^rs,  and  customs  of  Spain  and 
Mt'xic'o.  and  ri»|>ort  to  Congress  with  a  view 
of  I'onfi ruling  bona  fide  grants,  and  giving 
full  eO'eet  to  the  treaty.  No  action  appears 
to  have  been  taken  before  him  to  ascertain 
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the  validity  or  boundaries  of  this  grant,  al' 
though  the  act  seems  to  have  remained  in 
force  until  1891,  when  the  court  of  private 
land  claims  was  created.  The  public  land 
surveys  were  extended  over  the  tract  in 
18G1 ;  homestead  and  other  entries  were 
made,  improvements  established,  patents  se- 
cured, minea  opened  and  developed,  but  no 
attempt  made  to  assert  the  rights  of  the 
grantee  or  his  descendants.  The  court  of 
private  land  claims  was  established  in  1891, 
r242]and  all  persons  having  imperfect  *tiUes  were 
required  to  present  them  within  two  years, 
and  all  having  perfect  titles  had  the  right, 
but  were  not  bound,  to  apply  to  that  court 
for  confirmation  of  such  title.  It  was  not 
until  1899  that  the  petition  in  this  case 
was  filed  by  a  person  who  appears,  in  1895, 
to  have  found  lineal  descendants  of  the  orig- 
inal grantee,  from  whom  he  had  secur^ 
deeds  of  this  abandoned  grant,  the  very  ex- 
istence of  which  seems  to  have  been  forgot- 
ten. If  this  be  considered  an  imperfect 
grant,  tht  right  to  file  it  expired  years  ago; 
if  it  be  a  perfect  grant,  aa  now  claimed, 
we  see  no  reason  why  the  owner  may  not 
prosecute  his  claim  in  the  territorial  courts. 
Without  expressing  an  opinion  as  to  whether 
this  was  a  perfect  or  imperfect  grant  within 
the  meaning  of  the  law,  or  whether  the 
boundaries  might  not  still  be  ascertained  by 
a  survey,  we  are  satisfied  that  it  is  one 
which  the  court  of  private  land  claims  could 
not  be  called  upon  to  confirm,  and  that,  if 
for  no  other  reason,  the  petition  should  be 
dismissed  upon  the  ground  of  laches. 

The  decree  of  the  court  helotc  is  therefore 
affirmed. 

On  petition  for  modification  of  the  above 
decree  of  aifirmance,  Mr.  Justice  Brown  an- 
nounced on  June  1,  1903,  the  order  of  the 
court  that  sudi  decree  be  amended  by  adding 
the  following  words :  "So  far  as  such  decree 
orders  that  the  petition  be  dismissed,  but 
without  prejudice  to  such  further  proceed- 
ings aa  petitioner  may  be  advised  to  take." 


GEORGE  C.  RANKIN,  Receiver,  etc.,  Plff. 

in  Err., 

V, 

FIDELITY  INSURANCE,  TRUST  &  SAFE 
DEPOSIT  COMPANY. 

(See  S.  C.  Reporter's  ed.  242-254.) 

'National  hanks — personal  liability  of  share- 
holder— when  pledgee  liable  as  oumer — 
evidence — province  of  court  and  jury. 

1.  A  pledgee  of  national  bank  stock  which  he 
took  as  collateral  security  for  a  loan  Is  not 
chargenble  with  the  personal  liability  for  the 
debts  of  the  bnnk  imposed  on  ''shareholders" 


NoTK. — On  enforcement  of  statutory  liability 
of  sitirkhohlrrn  in  national  hank — seo  note  to 
Wini.'unson  v.  Aiiiorlcan  Dank,  ri2  C.  C.  A.  G. 

Ak   to   ir/io   ore.   liable  at  sharehold4trH  in  na- 
tional banks  —see  notes  to  Karlo  ▼.  Carson,  46 
C.  C.  A.  oO.S  ;  and  Deal  v.  Kssez  Sav.  Bank,  15 
C.  C.  A.  130. 
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by  U.  8.  Rev.  Stat.  I  5161  (n..8.  Comp.  BUt 
1001,  p.  8465),  unless  he  has  either  becoat 
the  owner  of  the  shares  in  fact,  or  has  held 
himself  out  to  be  the  owner,  and  there^ 
estopped  himself  to  deny  his  personal  lia- 
bility as  such. 

2.  A  memorandum  made  by  the  assignee  of  a 
pledgeor  of  national  bank  stock,  without  tht 
knowledge  or  acquiescence  of  the  pledgee,  to 
the  effect  that  such  stock  had  been  conrerted 
by  the  latter  and  did  not  sell  for  enough  U 
pay  the  debt  for  which  It  was  pledged.  It 
Inadmissible  in  evidence  on  tlie  Issue  whether 
such  pledgee  had  become  the  owner  of  tht 
shares,  and  as  such  chargeable  with  the  per* 
sonai  liability  of  the  shareholders,— especial- 
ly where  such  memorandum  was  obvlousl; 
untrue,  as  the  stock  had  nsTer  been  sold. 

8.  Whether  a  pledgee  of  national  bank  stock 
is  estopped  to  deny  his  personal  liability  as 
a  shareholder  by  speaking  of  himself  as  hold- 
ing or  owning  the  stock.  In  letters  to  tiie 
officers  of  the  bank,  who  understood  per- 
fectly the  capacity  in  which  such  stock  was 
retained,  is  a  question  for  the  Jury. 

4.  A  pencil  memorandum  In  the  stock  ledger 
of  a  national  bank,  at  the  top  of  an  acooont 
with  the  person  to  whom  certain  pledged 
shares  of  stock  had  been  transferred  at  the 
request  of  the  pledgee,  which  consists  m««1y 
of  the  name  of  the  latter,  with  whom  the 
correspondence  in  regard  to  such  aecoant  was 
carried  on.  Is  inadmissible  In  oTldenee  on 
the  Issue  whether  such  pledgee  had  become 
the  owner  of  the  stock  and  was  chargeablt 
with  the  personal  liability  of  a  shareholder. 

6.  A  case  which  turns  upon  the  proper  eon- 
elusions  to  be  drawn  from  a  commercial  cor> 
respondence,  In  connection  with  other  facts 
and  circumstsnces.  Is  properly  referred  to  a 
Jury,  although  the  constmctUm  of  written 
Instruments  Is  ordinarily  a  question  for  the 
court. 

[No.  178.] 

Argued   February   26,   27,   1909.     DtfotcMa 

April  6,  190S. 

TN  ERROR  to  the  United  States  CSreiii^^ 
1  Court  of  Appeals  for  the  Third  CireoiSti 
to  review  a  judgment  which  affirmed  a  ji 
ment  of  the  Circuit  Court  for  the  Eastei 
District  of  Pennsylvania  entered  upon  a 
diet  for  the  defendant  in  an  action  to 
cover  an  assessment  upon  shareholders  in 
national  bank.     Affirmed. 

See  same  case  below,  46  C  0.  A.  600»  II 
Fed.  475. 

Statement  by  Mr.  Justice  Brows  t 
This  was  an  action  at  law  by  the 
of   the   Keystone   National    Bank   of 
Penusylvania,  against  the  defendant 
pany,  as  the  actual  owner  and  holder 
172y2  shares  of  the   capital    stock    of 
bank,  standing  upon  its  books  in  the 
of  one  William  W.  Hand,  to  recover  an    ms 
sessment  upon  the  shareholders  of  100   par 
cent  made  oy  the  Comptroller  of  the  CEd^ 
rency  pursuant  to  Rev.  Stat.  §  5151  (U.  & 
Comp.  Stat.  1901,  p.  3465). 

Tlie  facts  of  the  case  are  substantially  it 
follows:     On  November   15,  1890,  DeUni* 
ter  &  Co.,  a  banking  firm  of  Meadville,  Il> 
borrowed  $15,000  of  defendant  oomnany,  in 
renewal  of  prior  loans,  giving  therefor  tbib 
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note  for  sixty  days,  and  as  collateral  le- 
curity  deposited  230  shares  of  the  capital 
stock  of  the  Keystone  National  Bank  of  the 
par  value  of  $100  per  share,  standing  in  the 
name  of  the  individual  members  of  the 
flnu.  The  shares  were  valued  at  the  time 
at  par,  $23,000;  the  bank  was  in  good 
<n^it,  and  for  twenty-seven  years  had  re^- 
larly,  and  was  then  paying,  semiannual  divi- 
dends. With  its  certificates  of  stock  thus 
deposited,  powers  of  attorney  signed  by  the 
individual  holders  of  the  stock  were  also  de- 
livered to  the  defendant.  These  documents 
i4J  empowered  the  defendant  to  ^transfer  the 
shares — ^the  name  of  the  transferee  and  the 
attorney  being  blank. 

Twenty  days  thereafter,  and  on  December 
^f  1890,  Delamater  &  Co.  failed  and  made  a 
^neral  assignment  for  the  benefit  of  their 
creditors,  and  on  December  17,  defendant 
liaving  received  notice  of  the  assignment, 
'wrote  to  the  assignees  declining  to  renew  the 
note,  but  offering  to  anticipate  its  payment 
and  return  the  collaterals.  It  seems  the 
msaets  of  Delamater  &  Co.  were  insufficient 
lor  this  purpose. 

On  January  10,  1801,  defendant  sent  to 
"the  Keystone  National  Bank  of  Erie  the 
original  certificates,  deposited  as  collateral, 
and  requested  the  bank  to  transfer  the 
shares  j»  WJlIigni  W.  Hand,  a  clerk  in  the 
employ  of  the  defendant.  Three  days  later, 
and  on  January  13,  the  bank  paid  a  semi- 
annual dividend  of  2  per  cent,  but  it  does 
not  appear  who  received  this  dividend, 
"which  proved  to  be  the  last  one  paid  by  the 
bank.  The  transfer  was  made  on  the  books 
of  the  bank,  and  new  certificates  issued  in 
the  name  of  Hand,  dated  January  15,  1891, 
and  were  transmitted  by  the  bank  to  the 
company,  which  acknowledged  receipt  of 
the  stock,  and  stated  that  it  would  like  to 
have  a  bid  for  the  stock  "if  you  know  of  a 
purchaser.**  Hand  signed  the  transfer  in 
blank  on  the  back  of  Uiese  certificates,  and 
in  that  form  they  were  retained  by  the  dc- 
iendant.  There  was  no  receipt  for  the  cer- 
tificates except  a  memorandum  in  the  hand- 
"writing  of  the  clerk  on  the  stub  of  the  stock 
book :  "  Sent  to  the  Fidelity  Insurance, 
Trust,  and  Safe  Deposit  Company,  Phila- 
delphia, Penn.,  1/17/91." 

fourteen  months  thereafter,  and  on 
>farch  10,  1892,  the  Comptroller  of  the  Cur- 
rency, finding  that  the  capital  of  the  bank 
was  impaired,  ordered  an  assessment  of  25 
per  cent  on  the  capital  stock  to  make  good 
the  deficiency.  The  assessment  upon  these 
ahares  amounted  to  $5,750.  This  amount 
wafl  paid  by  the  defendant  and  charged  on 
its  books  to  Delamater  &  Co.  as  an  addi- 
tional advance.  Its  clieck  was  sent  to  the 
bank  in  a  letter  signed  by  Mr.  Hand. 

On  December  22,  1892,  pursuant  to  Rev. 
SUt,  S  5143  (U.  S.  Comp.  Stat.  1901, 
p.  34G3),  and  with  the  approval  of  the 
Comptroller  of  the  Currency,  the  capital 
stock  of  the  bank  was  roduccd  from  $250,- 
*1000  to  $150,000,  •divided  into  1,500  shares 
of  $100  each.  Thereupon,  and  on  January 
24,  1893,  the  defendant  sent  to  the  bank  the 
certificates  for  230  shares,  and  on  February 
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7  received  the  certificates  in  the  name  of 
Hand,  for  172%  shares,  being  the  reduced 
number.  Hand  signed  a  transfer  in  blank 
on  the  back  of  the  certificates,  and  in  that 
form  they  remained  in  the  possession  of  the 
defendant.  On  March  20,  1894,  the  vice 
president  of  the  defendant  company  ad- 
dressed a  letter  to  the  bank,  stating  that  the 
company  held  172Vi  shares  of  the  stock 
registered  in  the  name  of  W.  W.  Hand,  and 
requesting  a  copy  of  their  last  statement 
and  any  other  information  regarding  the 
business  of  the  baidc,  and  as  to  whether 
there  were  any  sales  of  stock,  saying  "We 
would  like  to  sell  our  holdings,  if  market- 
able." No  reply  being  received  to  this  let- 
ter, the  defendant  company  repeated  its  sub- 
stance in  another  letter  of  April  4,  stating 
that  "as  we  have  a  loan  of  $22,000  depend- 
ing upon  the  value  of  172%  shares,  we  de- 
sire the  above  information."  Several  other 
letters  were  written  to  the  same  purport. 

On  June  20,  1897,  the  Keystone  National 
Bank  closed  its  doors,  on  July  26,  the  Comp- 
troller of  the  Currency  appointed  a  receiver, 
and  on  November  3  ordered  an  assessment  of 
100  per  cent  on  the  stockholders.  Where- 
upon this  action  was  brought  to  recover  an 
assessment  of  $17,500  on  the  shares  regis- 
tered in  the  name  of  Hand. 

The  case  was  tried  before  a  jury,  and  the 
question  submitted  to  them  "whether,  before 
this  Keystone  National  Bank  failed,  the  de- 
fendant company,  the  Fidelity  Trust  Com- 
pany of  this  city,  was  the  real  owner  of 
these  shares  of  stock,  or  whether  it  contin- 
ued to  be  the  pledgee  of  the  stock, — whether 
the  stock  had  become  theirs  in  the  sense  in 
which  we  use  in  ordinary  speech  the  word 
'owner,*  or  whether  it  had  been  continued  to 
be  pledged  to  them  as  collateral  security  for 
the  payment  of  the  note  which  has  been  of- 
fered in  evidence." 

Upon  the  issue  thus  submitted  the  jury 
retuiTied  a  verdict  for  the  defendant,  upon 
which  jud^ient  was  entered,  and  the  case 
taken  to  the  circuit  court  of  appeals  upon 
writ  of  error.  That  court  afRrmed  the 
judgment.     46  C.  C.  A.  509,  108  Fed.  475. 

Mr.  Asa  W.  Waters  argued  the  cause 
and  filed  a  brief  for  plaintiff  in  error: 

The  trial  court  erred  in  excluding  from  the 
jury  the  evidonee  that  defendant,  upon  its 
notice  that  it  owned  the  shares,  had  been  en- 
tered upon  the  books  of  the  hank,  before  its 
failure,  as  a  stockholder,  by  the  bank's  cash- 
ier. 

Carey  v.  Williama,  25  C.  C.  A.  227,  51  U. 
S.  App.  204,  79  Fed.  906;  Turnhull  v.  Pajf- 
son,  95  U.  S.  418,  24  L.  ed.  437. 

The  refusal  of  the  trial  court  to  permit 
the  assignees  to  testify  that  their  memory 
was  refreshed  and  recol  loot  ions  confirmed  as 
to  the  representations  made  by  the  ofTicors  of 
the  defendant  company  to  thrni,  by  their 
own  official  report,  was  error. 

Greenl.  Ev.  lewis's  ed.   1806,  §  436. 

Defendant  in  error  is  estopped  to  deny 
ownership  of  the  172^  shares,  to  the  in- 
solvent bank's  creditors. 

Priestly  v.  Fcrnie,  3  Hurlst.  &  C.  977; 
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Bigelow,  Estoppel,  5th  ed.  124;  Kingaley  v. 
Davis,  104  Masa.  178;  Kirk  v.  Hartman,  63 
Pa.  97;  2  Morawetz,  Priv.  Corp.  §  870;  Ho- 
hart  V.  Johnson,  19  Blatchf.  359,  8  Fed.  495; 
Langtry  v.  Wallace,  38  C.  C.  A.  510,  97 
Fed.  867;  Upton  v.  Englehart,  3  Dill.  496, 
Fed.  Cas.  No.  16,800;  Schalucky  v.  Field, 
124  111.  617,  16  N.  E.  904;  Sawyer  v.  Hoag, 
17  Wall.  610,  21  L.  ed.  731;  Bouvier,  Law 
Diet,  title  Estoppel;  Bigelow,  Estoppel,  4th 
ed.  445;  Lewis  v.  Oarstairs,  5  Watts.  &  S. 
206;  Turnipseed  v.  Hudson,  50  Misa.  429, 
19  Am.  Eep.  15;  Mayer  v.  Ramsey,  46  Tex. 
371;  Coleman  v.  Pearce,  26  Minn.  123,  1  N. 
W.  846;  Vermont  Copper  Min.  Co.  v.  Orms- 
hy,  47  Vt.  709;  Barnard  v.  German  Ameri- 
can Seminary,  49  Mich.  444,  13  N.  W.  811; 
Pawson  V.  Brown,  10  C.  C.  A.  135,  27  U.  S. 
App.  49,  61  Fed.  874;  Philadelphia,  W.  d 
B,  J^,  Co.  V.  Hoicard,  13  How.  307,  335,  337, 
14  L.  ed.  157,  169,  170;  Dickerson  v.  Col- 
grove,  100  U.  S.  578,  580,  584,  25  L.  ed.  618, 
619,  621;  Southern  L.  Ins.  Co.  v.  McCain, 
96  U.  S.  74-86,  24  L.  ed.  653,  654;  Bronson 
V.  Chappell,  12  Wall.  681,  sub  nom.  Town- 
send  V.  Chappell,  20  L.  ed.  436;  Thompson 
V.  First  Nat.  Bank,  111  U.  S.  529,  28  L.  ed. 
607,  4  Sup.  Ct  Rep.  689;  Bwart,  Estoppel. 

The  registry  of  the  shares  on  the  books  of 
the  bank  by  defendant  in  error  in  the  name 
of  W.  W.  Hand,  its  agent,  in  contemplation 
of  law  was  a  registry,  upon  the  facts  in  this 
case,  in  its  own  name,  and  closes  its  mouth 
to  contradict  ownership,  just  as  if  its  own 
name  had  been  registered.  This  is  beciiuse 
of  the  legal  identity  of  agent  and  principal. 

Huhhell  y.  Houghton,  86  Fed.  547;  Davis 
y.  Stevens,  17  Blatchf.  259,  Fed.  Cas.  No. 
8,653;  Case  y.  Small,  4  Woods,  78,  10  Fed. 
722. 

The  defendant  in  this  case  is  not  a  "mere 
pledgee;"  it  at  least  became  a  mortgagee, 
and  it  is  "registered"  upon  the  books  of  the 
bank  in  legal  effect,  because  of  the  legal  iden- 
tity of  agent  and  principal,  and  further, 
because  the  cashier  of  the  bank  did,  in  fact, 
enter  its  name  in  the  stock  ledger  of  the 
iMink  as  a  shareholder. 

Germania  Nat.  Bank  v.  Case,  99  U.  S.  628, 
25  L.  ed.  448. 

If  the  owner  transfers  his  shares  to  an- 
other person  as  collateral  security  for  a 
debt  due  to  the  latter  from  such  owner,  and 
if,  by  the  direction  or  with  the  knowledge 
of  the  pledgee,  the  shares  are  placed  on  the 
books  of  the  association  in  such  a  way  as 
to  imply  that  he  is  the  real  owner,  then  he 
may  be  treated  as  a  shareholder. 

Pauly  V.  State  Loan  d  T,  Co.  165  U.  S. 
606,  41  L.  ed.  844,  17  Sup.  Ct.  Rep.  465. 

The  estoppel  upon  all  the  eyidence  is  a 
question  of  law  for  the  court. 

Lewis  V.  Carslairs,  5  Watts  ft  S.  205; 
Keating  v.  Ornc,  77  Pa.  89;  Ewart,  Estop- 
pel, pp.  189-191. 

Mr.  Richard  C.  Dale  argued  the  cause 
and  filed  a  briof  for  defendant  in  error: 

A  mere  ple(i*j;ee  of  stock  is  not  chargeable 
with  the  stockholder's  liability,  where  he  is 
not  registered  as  owner. 

An/frrson  v.  Philadelphia  Warehouse  Co. 
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111  U.  S.  479,  28  L.  ed.  478,  4  Sup.  Ct  Rep. 
525;  National  Park  Bank  v.  Harmon,  25 
C.  C.  A.  214,  51  U.  S.  App.  148,  79  Fed.  891; 
Wilson  V.  Merchants*  Loan  d  T,  Co,  39  C. 
C.  A.  231,  98  Fed.  688;  Robinson  y.  South- 
ern Nat.  Bank,  36  C.  C.  A.  584,  94  Fed.  964 ; 
Matteson  v.  Dent,  176  U.  S.  621,  44  L.  ed. 
571,  20  Sup.  Ct.  Rep.  419;  Pauly  v.  State 
Loan  d  T.  Co.  165  U.  S.  606,  41  L  ed.  844, 

17  Sup.  Ct.  Rep.  465. 

The  books  of  a  corporation  in  themselves 
are  not  evidence,  against  persons  charged  as 
stockholders,  to  establish  the  fact  of  their 
ownership  oif  stock. 

Sigua  Iron  Co.  v.  Greene,  44  C.  C.  A.  221, 
104  Fed.  854,  31  C.  C.  A.  458,  88  Fed.  203, 
31  C.  C.  A.  477,  59  U.  S.  App.  555,  88  Fed. 
207 ;  Carey  v.  Williams,  25  C.  C.  A.  227,  51 
U.  S.  App.  204.  79  Fed.  906. 

Mr.  Justice  Brown  delivered  the  opinion 
of  the  court: 

There  being  but  little  conflict  in  the  test!- 
mony  as  to  the  actual  facts,  the  question 
really  is  whether  the  court  should  haye  sub- 
mitted tlie  case  to  the  jury,  or  instructed  a 
verdict  for  the  plaintiff. 

By  Rev.  Stat.  S  5151  (U.  S.  Comp.  Stat 
1901,  p.  3405),  "  the  shareholders  of  every 
national  banking  association  shall  be  held 
individually  responsible,  equally  and  rata- 
bly, and  not  one  for  another,  for  all  con- 
tracts, debts  and  engagements  for  sach  as- 
sociation to  the  extent  of  the  amount  of 
their  stock  therein,  at  the  par  value  thereof, 
in  addition  to  the  amount  invested  in  such 
shares;"  and  by  §  5234  (U.  S.  Comp.  Stat 
1901,  p.  3507),  the  receiver  may,  upon  order 
of  the  proper  court,  enforce  this  individual 
liability. 

Most  of  the  cases  arising  under  this  sec- 
tion have  turned  upon  the  question  whether 
defendant  was  in  fact  the  owner  of  the 
shares.  In  this  connection  the  following 
propositions  may  be  considered  as  settled: 

1.  That  liability  may  be  established  by 
allowing  one's  name  to  appear  upon  the 
books  of  the  corporation  as  owner,  though 
in  fact  he  be  only  a  pledgee.  Pullman  v. 
Upton,  9G  U.  S.  328,  24  L.  ed.  818.  Nor 
can  the  real  owner  exonerate  himself  from 
responsibility  by  making  a  colorable  trans- 
fer of  tlie  stock,  with  the  understanding 
that,  at  his  request,  it  shall  be  retrans- 
ferrcd.  (Jcnnania  Nat.  Bank  v.  Case,  99 
U.  S.  G28,  25  L.  ed.  448;  Bowden  y.  John- 
son, 107  U.  S.  251,  sub  nom.  Adams  y.  John- 
son, 27  L.  ed.  386,  2  Sup.  Ct.  Rep.  246; 
Stuart  y.  Hayden,  169  U.  S.  1,  42  L.  ed.  689, 

18  Sup.  Ct.  Rep.  274. 

2.  Stockholders  of  record  are  liable  for 
unpaid  instalments,  though  in  fact  they 
may  have  parted  with  their  stock,  or  held 
it  for  others.  Hawkins  v.  Glenn,  131  U.  S. 
319,  33  L.  ed.  184,  9  Sup.  Ct  Rep.  739. 

3.  A  mere  pledgee,  however,  who  receives 
from  his  debtor  a  transfer  of  shares,  sur- 
renders the  certillcate  to  the  bank  and  takes 
out  new  ones  in  his  own  name,  in  which  lie 
is  described  as  "pledgee,"  and  holds  them 
aft^^Twards  in  good  faith,  and  as  •collateral [***i 
security  for  the  payment  of  his  debt,  is  no^ 

189  v.  S. 


1002. 


Rankin  v.  Fidei^ity  Ins.  T.  &  6.  D.  Co. 


247-249 


subject    to    i)cr8onu]    liability    aa    a    share- 

lioldcr.      Paiihf  v.  State  Loan  <6  T.  Co.  105 

U.  S.  COG,  411..  ed.  844,   17   Sup.  Ct.  Kep. 

4G5.      But  it  is  otherwise  if  he  allow  his 

name  to  apiKMr  on  the  book  as  owner,  or, 

beiii<^  the  owner,  makes  a  colorable  transfer 

of  the  Rtock.     Oermania  Sal,  Bank  v.  Case, 

01)  U.  S.  028.  25  L.  cd.  448. 

Three  cases  in  this  court  are  specially  per- 
tinont  to  the  one  under  consideration,  and 
ive  li.nve  little  more  to  do  tlian  to  point  out 
tlie  salient  facts  of  each  and  dotcrmine  by 
B^'Jiic'li  one  of  them  this  ca>e  is  controlled. 

In  (Jcrmuvia  Sat.  LinnJ:  v.  Ct/vc,  09  U.  S. 
S28,  25  h.  ed.  448.  it  appeared  that  tlie  Ger- 
iianin  Bank  lent  $14,000  to  the  firm  of 
.^liclp.s,  .McCullou'rh,  &  Co.,  wlio,  to  secure 
lie  pajnncnt  of  the  h):in,  pled'jcd  to  the 
Minlc  100  .sharc-i  of  tlic  stn<k  of  tjic  Crescent 
Zity  Dank,  with  i>owim-,  n;j  )i<»npayment  of 
lie  note,  to  dispoM?  of  tlic  j-fo-k  for  cash  at 
public  or  privjilc  sale,  wilhout  recourse  to 
ugul  proceeding's.  At  the  i*.'nne  time  a 
►o\vc»r  of  attorney  was  jrivon,  authori/Jn^Dj  a 
yan.^fer  of  the  stock  to  the  (Jcrmania  Bank. 
?lie  note  not  Leinf;  paid  at  matnrity,  a 
xan«fcr  was  made  to  .the  ClermaTiia  Bnnk 
■n  tlic  tran.^fer  bfioks  of  th«»  Crescent  City 
lank.  The  stock  wa-*  snbMijucntly  trans- 
Rrred  to  one  of  the  clerks  of  tht  (Jcrmania 
latiVc  with  an  understanding.'  lM»twccn  him 
ml  lb<*  officer^  of  the  bank  that  he  should 
t;triiii^f<^r  it  at  their  rccpiot.  h  was  held 
hat,  notwithstanding  tiie  traii  fcr  to  the 
lerk,  tlie  .stock  remained  snlw>ci  to  the 
ntik's  control:  that  the  tr.nisfrr  was  made 
o  evade  the  liability  of  tin*  tjue  owner.«»; 
jid  that,  as  Phelps,  McCullonjjh,  &  Co.  had 
east^d  to  l>e  the  owners  of  the  stock,  the 
tank  was  liable.  The  liability  was  put  b}' 
lie  court  upon  the  j^round  tliat  the  stock 
^as  transfcrre<l  to  the  Gerniania  Bank  upon 
"he  transfer  books  of  the  Crescent  City 
^aiik,  and  thereby  the  bank  became  snbject 
,o  the  liabilities  of  a  stockhohh-r,  and  that, 
Ls  a  transfer  of  the  stock  to  its  clerk,  Wal- 
lo,  was  colorable,  it  had  not  exonerated  it- 
Keif  from  that  liability. 

The  ca.se  is  di<tiii;rnishablc  from  the  in- 
Btent  ca.se  by  tiie  fact  that  the  stock  was 
actn.illy  transferred  to  the  bank  upon  the 
transfer  book*  of  the  Crescent  City  Bank, 
^-hicli  thus  appeared  as  owiu  r,  and  that  the 
*inhs<'quent  tran.-fer  to  Waldo  was  merely 
■*ool<»rnble.  Ther(^  wa-^  also  the  further  fact 
tlint  the  Crescent  Citv  Hank  was  in  a  fail- 

• 

inp  condition  when  the   transfer  to  Waldo 
was  made,  and  there  was  no  rea^^onable  doubt 
t.fint   the  defendant.  Cermania   Bank,   knew 
it,  and  made  the  transfer  to  escape  respon- 
«iliility.      In  the  present  easje  the  stock  was 
Tifver  transferred  to  tlie  defendant,  and  the 
tran'ifer   1o    Hand    took    place    within    two  < 
i^»onths  of  the  tini(»  of  the  oriirinal   pledji^e,  ; 
^vhen  the  Key.stone   Bank   was  supposed   to  j 
^  l»erfeetly   Holv<?nt,   and   remained   so   for  ' 
'••oiv  than  a  year  thereafter,   when  the  as-  I 
•*«»^-nienl  of  25  jwr  cent  was  made,  the  bank 
•'••iiJinuinf^  in  business  nntil  ,Jnne  liO,  1S07, 
■••ore  than   .six  years  after   the   transfer   to  , 
Hand. 

In  Anderson   v.   Philadelphia   Warehouse  ' 
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Co.  in  U.  S.  479,  28  L.  ed.  478,  4  Sup.  Ct. 
Rep.  525,  the  law  as  laid  down  in  the  prior 
case  was  somewhat  rela.xed,  and  a  tendency 
manifested  to  look  more  closely  at  the  equi- 
ties. In  that  case  Blumer  &  Co.  borrowed 
a  sum  of  money  from  the  defendant,  and  as 
security  for  the  loan  transferred  450  shares 
of  stock  of  the  First  National  Bank  of  Al- 
len town  standing  in  the  name  of  one  Kern, 
a  partner  in  the  firm  of  Blumer  &  Co.,  on 
the  books  of  the  bank,  and  had  a  new  certi- 
ficate issued  in  the  name  of  one  Henry,  pres- 
ident of  the  defendant  warehouse  company. 
The  fact  of  the  transfer  of  this  stock  to  its 
president  was  brought  to  the  attention  of 
the  directors  of  the  warehouse  company, 
who  deemed  it  inadvisable  to  have  the  stock 
stjind  in  the  name  of  the  president,  and  it 
was  therefore  transferred  to  one  McClo.«ikey, 
a  porter  in  the  employ  of  the  company,  and 
irresponsible.  ^IcCloskey  never  had  posses- 
sion of  the  certificate,  and,  at  the  request  of 
the  warehouse  company,  fjave  a  power  of 
attorney  for  the  sale  and  transfer  of  the  . 
stock,  and  shortlv  thereafter  died.  The 
stock  was  subsequently  transferred  to  one 
Ferris,  another  employee,  also  irresponsible. 
Dividends  were  regularly  paid  on  this  stock 
to  Kern,  and  the  warehouse  company  never 
acted  as  a  shareholder.  It  was  held  that, 
as  there  was  no  evidence  of  fraud  or  bad 
faith, — as  the  warehouse  company  was  never 
the  owner  of  the  stock,  and  never  held  it -elf 
out  as  such:  never  con.s<»nted  to  a  transfi-r 
of  the  stock  on  the  books;  never  claimed 
dividends,  or  acted  as  a  shareholder,  or  ever 
]>retended  to  be  anythinj^  but  a  mere 
pled;;ee, — it  wa«  not  liable.  "Said  the  court  :|249] 
'•'I'he  creditors  were  put  in  no  wor.-e  po-i 
tion  bv  the  transft^rs  that  were  ma<le  than 
thev  wouhl  have  bei'U  if  the  stock  had  le- 
mained  in  the  name  of  Kern,  or  Hhnner  S: 
Co.  who  were  always  the  real  owners."  It. 
was  held  tlwil.  as  the  defen<lant  promptly 
deeliiied  to  allow  itself  to  stand  as  a  re«»is- 
teied  sharelH»I(ler.  because  it  was  unwillin;: 
to  incur  the  lial»ility  .such  a  registry  wonM 
impose,  and  asked  that  the  tran>fer  Im»  made 
to  McCloskey,  from  that  time  the  ease  stootl 
l)reoisely  as  it  ^\ould  if  the  transfer  had 
IxM'u  orijjfinally  made  to  him  instead  of  to 
Henry,  tin*  pre-ident  of  tin-  company.  "All 
this  was  done  in  ;20od  faith,  when  the  bnnk 
was  in  good  credit  and  payinpr  large  divi- 
dends, and  years  iK^fore  its  failure  or  even 
its  embarrassment.'*  The  ca«e  differs  from 
this  onlv  in  the  fact  that  here  there  was 
some  evidence  lennu'jh  to  go  to  the  jury) 
that  defendant  ha<l  held  itself  out  as  the 
owner  of  the  shares. 

In  Patily  v.  State  Loan  rf  T.  Co.  1(55  U.  S. 
000,  41  L.  ed.  814,  17  Sup.  Ct.  Kep.  4t)5,  tin* 
stock  which  was  delivered  to  the  defendant 
as  collateral  securitv  was  reissued,  and  new 
eerlilieates  issued  to  [\w  defendant  as 
"pledj^ee."  It  was  lieKl  that,  as  the  stock 
book  «ja\e  information  that  the  d(^f(>ndant 
held    I  lie  sloeU    a^   pJrdLM'e   only,    it    wa>«   not 


liabh?  t.o  an  a>-«>-iM«ail .      See 
V.' Stmiln  in    \<il.   j:n,il,\    ISO 
\j.  ed.   r^'Ml  21    Sup.   (I.    IJep. 
Park  Hank  v.  II annuity  2't  C 
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S49-852                           Supreme  Court  of  the  United  States.  Oct.  Tboi, 

U.  S.  Add.  148,  79  Fed.  891,  8,  C.  172  U.  S.  as  well  as  to  the  rights  of  the  assignees  of 

644,  43  L.  ed.  1182,  19  Sup.  Ct.  Rep.  877.  the  pledgeors. 

Iliere  is  no  doubt  whatever  that  the  de-  It  is  also  evident  that  the  assignees  of 
fendant  originally  took  blank  transfers  of  the  Delamaters  treated  the  interest  of  the 
the  certificates  of  stock  in  question  as  se-  defendant  in  the  stock  as  a  mere  pledge, 
eurity  for  its  loan  to  the  Delamaters;  that  since  in  their  account  filed  in  the  court  of 
at  that  time  the  stock  was  worth  its  face  common  pleas  of  Crawford  county,  July  13, 
value,  $23,000;  had  paid  dividends  for  1896,  they  charee  themselves  in  the  account 
twenty-seven  years  prior  thereto,  and  was  as  follows:  "Equities  in  stocks  and  bonds, 
in  good  credit.  To  charge  the  defendant  pledges  as  collateral  on  loan  unadjusted,  as 
with  liability  as  a  shareholder  it  must  be  follows:  (a)  $23,000,  stock  of  *the  Kegr-I 
made  to  appear  that  it  had  either  become  stone  National  Bank  of  Erie,  pledged  for  a 
tiie  owner  of  the  shares  in  fact,  or  had  held  loan  of  $15,000,  appraised  at  $8,000."  Proof 
itself  out  to  be  the  owner,  and  thereby  es-  was  offered  that  in  this  account  the  as- 
topped  itself  to  deny  its  liability  as  such.  signees  had  made  another  entry,  "said  stook 

Ijie  first  change'  in  it^  attitude  toward  having  been  converted  by  the  holder  of  the 

the  stock  took  place  within  two  months  after  note,  and  said  stock  having  been  assessed  to 

the  original  pledge,  and  was  caused  by  the  the  amount  of  25  per  cent  of  its  face  value, 

failure  of  the  Delamaters,  which  occurred  did  not  sell  for  enough  to  pay  the  debt  for 

within  twenty  days  after  the  loan  was  made,  which  it  was  pledged."     This  memorandum 

The  change  consisted  in  sending  back,  Jan-  was  excluded,  and  properly  so,  by  the  court 

uary  10,  1891,  the  original  certificates,  and  below,  inasmuch  as  it  was  a  mere  assertion 

requesting  the  bank  to  transfer  the  shares  of  fact  made  by  these  assignees  without  the 

[250]  to  Hand,  which  was  *done.    Defendant  evi-  knowledge  of  the  defendant.     The  company 

dently  did  not  then  intend  to  become  the  owner  could  not  be  bound   by  a  statement  thus 

of  the  stock,  as,  immediately  after  receiving  niade  by  these  assignees  without  its  knowl- 

notice  of  the  failure  of  the  Delamaters,  the  edge  or  acquiescence.      Again,   it  was  oh- 

vice  president  of  the  company  addressed  a  viously  untrue,  as  the  stock  had  never  been 

note  to  them,  or  their  assignees,  calling  at-  gold.      Evidently  all  that  was  intended  ^J 

tention  to  the  note  and  the  pledge  of  the  the  word  "converted"  was  that  the  stock  was 

stock,  and  saying  that  if  they  were  prepared  not  worth  enough  "to  pay  the  debt  for  whieh 

to  anticipate  the  payment  of  the  note  and  it  was  pledged."      There  can  be  no  doubt 

have  the  collateral  returned,  they  would  be  that  defendant  would  have  been  willing  at 

glad  to  so  arrange  it;  and  in  a  further  letter  any  time  to  surrender  the  stock  upon  pay- 

of  May  6,  1891,  to  the  Delamaters,  he  noti-  ment  of  the  debt,  and  that  it  reUined  it 

fied  them  that  the  note  was  secured  by  the  simply  because  it  was  forced  to  do  so. 

Keystone  Bank  stock,  and  "if  we   cannot  it  is  also  tnie  that  a  number  of  letters 

secure  payment  for  the  note  and  interest,  1  ^^re  written  during  the  time  the  defendant 

have  to  notify  you  that  we  shall  proceed  to  y^^i^  possession  of  its  certificates,  in  which 

sell  the  collateral  at  auction."     It  also  tap-  jt  made   inquiries  as  to  the  value  of  the 

pears  that  on  July  7,  1892,  the  vice  presi-  ^^^j^^  ^j^^  number  of  sales  made,  and  spoke 

dent  of  the  company  addressed  a  letter  to  ^^   .^^^^j  ^  holding  or  owning  the  sUnk 

the  auditor  of  the  Delamater  estate,  notify-  ^,^.^j^  .^  ^^^.^^^  ^  ^^  ^^^  ^^^|  ^^^^  ^^ 

mg  him  of  their  ^^f"^.^'^^^ J^'±^^^  or  twice  voted  the  shares  by  proxy;  but  the 

upon  the  note  ^r  ^16>000  and  stating  that  ^^^^  ^            ^^^^^  ^^^  ^^^^  ^^  ^^          ^ 

the  company  held  the  shares  of  the  Key-  ^^^  ^^ture  of  such  ownership  was  shown  in 

stone    Bank    as    collateral    for    the    loan.  ^^^^^.^  ^^.^^  ^ 

Thereafter,  and  on  ^arch  30,  1993,  t^^^^^  ^  ,^^/^j      ^         depending  upon 

pany    received    a    dij'dend    of    $795.60,    to  V                                    ;^    ^^  repiatSly 

which     It    was    undoubtedly    entitled    as  ^^^^^^^^r,  and  as  late  as  April,  1897,  ssia 

pledgee.                   ,««,  ^,                    .j    i.    *  they   were   anxious  to  sell  this   stock  *Ho 

Kven  so  lato  as  1894  the  vice  president  of  ^^^^  ^^  account"  for  which  it  was  collst- 

the  defendant  company  ad.dressed  a  note  to  gj.j^| 

the  Keystone  Bank,  requesting  information  if  g^^.^   representations  had   been  msd^ 

regarding  their  business;  whether  there  had  either  by  a  formal  entry  upon  the  booki  vH 

l>ccn  any  sales  of  the  stock  and  at  what  the  bank  or  to  the  public,  or  to  anyone 

])ricx»,  and  saying  that  "as  we  have  a  loan  ^ho  could  have  been  prejudiced  by  them, 

of    $22,000    depending   upob    the   value   of  defendant  might  be  held  to  be  estopped,  \»U 

172V2  shares,  we  desire  the  above  informa-  as  they  were  made  to  officers  of  the  banlr, 

tion."      It  is  true  that  the  defendant  in  who   understood   perfectly   the   capacity  ^ 

1802  paid  an  assessment  of  $6,750  upon  this  which  the  defendant  retained  the  stock,  tt 

stock,  but  the  amount  was  charged  to  the  was  properly  held  to  be  a  question  for  the 
Delamaters  as  an  additional  advance,  and 


was  evidently  paid  to  save  its  interest  in  the 
stook  from  forfeiture.  Rev.  Stat.  S  5205 
(U.  S.  Conip.  Stat.  1901,  p.  3495),  as 
amended  in  187G  (19  Stat,  at  L.  64,  chap. 
156,  U.  S.  Comp.  Stat.  1901,  pp.  3509,  2398, 


jury. 

Plaintiff  also  offered  to  show  in  the  slo* 
ledger  of  the  'bank  over  the  name  of  W.  ^'[M 
Hand,  in  an  account  opened  with  him  at  the 
request  of  the  defendant,  a  pencil  ineinor*^ 

. ,  rir  '  ^""'  ^^*  ^^^^  ^^  ^'  ***®  P*^^®  *"*  tlieae  wordi: 

3500,  3574).     It  is  not  easy  to  see  how  the  j  "Fidelity  Trust   &  Safe   Deposit   CompaJg. 

defendant  could  have  done  otherwise  than    Philadelphia."     As  it  does  not  apMar  W 

it  did  without  prejudice  to  its  own  right»,   made  this  memorandum,  when  or  for  wMX 

9Wtf  AoV  If*  ^ 


I90i. 
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purpose  it  was  made,  or  what  it  was  in- 
tended to  indicate,  it  was  properly  excluded 
from  the  considei'ation  of  the  jury.  It  was 
probably  explanatory  of  the  fact  that  cor- 
respondence with  regard  to  Hand's  account 
was  kept  up  with  the  defendant  company. 
It  had  no  tendency,  however,  to  show  any- 
thing inconsistent  with  defendant's  position 
as  pledgee  of  the  stock.  As  the  stock  stood 
in  Hand's  name,  the  entry  had  no  tendency 
to  prove  ownership  in  another.  Carey  v. 
WiUiafna,  25  C.  C.  A.  227,  51  U.  S.  App. 
204,  79  Fed.  906 ;  Sigua  Iron  Co.  v.  Greene, 
44  C.  C.  A.  221,  104  Fed.  854. 

The  fact  that  the  certificates  were  put  in 
the  name  of  Hand,  though  calculated  upon 
its  face  to  awaken  suspicion,  wrought  no 
material  change  in  the  situation.  If  de- 
fendant were  in  fact  the  owner  of  the 
shares,  it  could  not  avoid  liability  by  listing 
them  in  the  name  of  another.  Oermania 
Nat.  Bank  v.  Case,  99  U.  S.  G28,  25  L,  ed. 
448.  If  it  were  the  pledgee,  it  had  the 
option  of  listing  these  shares  in  its  own 
name  as  pledgee;  Pauly  v.  State  Loan  d  T. 
Co.  105  U.  S.  606,  41  L.  ed.  844.  17  Sup.  Ct. 
Rep.  4G5;  or  in  the  name  of  another  and 
irresponsible  party,  even  thou^  this  were 
done  for  the  purpose  of  avoiding  liability. 
Anderson  v.  Philadelphia  Warehouse  Co. 
Ill  U.  S.  479,  28  L.  ed.  478,  4  Sup.  Qi.  Rep. 
525.  The  creditors  were  not  injured,  since 
if  the  exact  truth  had  appeared  upon  the 
face  of  the  certificates,  by  registering  the 
shares  as  pledgee,  they  would  have  had  no 
recourse  against  the  defendant.  Upon  the 
other  hand,  if  defendant  had  really  owned 
the  shares,  it  would  have  been  a  fraud  to 
list  them  in  the  name  of  Hand.  Perhaps  it 
would  have  been  less  open  to  criticism  to 
hmre  listed  them  in  its  own  name  as  pledgee, 
but  as  its  failure  to  do  so,  under  the  theory 
of  the  defendant  that  it  was  in  fact  the 
pledgee,  misled  no  one,  it  should  not  be  held 
liable  for  what  was  done  in  good  faith  and 
with  no  intent  to  defraud. 

The  case  then  really  turned  upon  the 
actual  ownership  of  the  shares,  and  this 
question  was  properly  left  to  the  jury  as 
one  of  fact.  Although  the  construction  of 
] written  instruments  is  one  *for  the  court, 
where  the  case  turns  upon  the  proper  con- 
clusions to  be  drawn  from  a  series  of  letters, 
particularly  of  a  commercial  character, 
taken  in  connection  with  other  facts  and  cir- 
cumstances, it  is  one  which  is  properly  re- 
ferred to  a  jury.  Brown  v.  M*Oran,  14  Pet. 
479,  10  L.  ed.  550.  In  that  case  it  was  said 
by  Mr.  Justice  Story  that  "there  certainly 
are  cases  in  which,  from  the  different  senses 
of  the  words  used  or  their  obscure  and  in- 
determinate reference  to  unexplained  cir- 
cumstances, the  true  interpretation  of  the 
huBguage  may  be  left  to  the  consideration  of 
the  jury  for  the  purpose  of  carrying  into 
effect  the  real  intention  of  the  parties.  This 
is  especially  applicable  to  cases  of  commer- 
cial correspondence,  where  the  real  objects, 
and  intentioiLs.  and  agreements  of  the  par 
ties  are  often  to  be  arrived  at  only  by  allu 


sions  to  circumstances  which  are  but  imper- 
fectly developed."  This  case  is  specially  ap- 
plicable to  the  one  under  consideration,  inas- 
much as  plaintiff  relies  chiefly  upon  the  fact 
that  defendant,  in  its  correspondence  with 
the  bank,  spoke  of  itself  as  owning  or  hold- 
ing the  shares  standing  in  the  name  of 
Hand.  Under  the  circumstances,  it  is  en- 
tirely possible  that  the  word  "owner"  may 
have  been  used  in  its  ordinary  sense,  or  as 
representing  a  pledgee  upon  whom  the  own- 
ership of  tne  shares  had  been  cast  by  the 
failure  of  the  pledgeor,  and  the  depreciation 
of  the  value  of  the  shares  to  an  amount  in- 
sufficient to  pay  the  note.  It  can  hardly  be 
possible  that  the  statute  was  intended  to 
impose  a  liability  upon  a  pledgee  who  had 
taken  the  shares  as  collateral  security,  and, 
through  the  failure  of  the  pledgeors,  had 
been  forced  against  its  will  into  the  posi- 
tion of  ownership.  Such  a  result  might 
operate  to  destroy  altogether  the  possibility 
of  raising  money  upon  the  deposit  of  na- 
tional bank  shares  as  collateral.  See  also 
Fagin  v.  Connoly,  25  Mo.  94,  69  Am.  Dec. 
450;  Prather  v.  Ross,  17  Ind.  495;  Roberts 
V.  Bonaparte,  73  Md.  191,  10  L.  R.  A.  689, 
20  Atl.  918;  Macdonald  v.  Morrill,  154 
Mass.  270,  28  N.  E.  259. 

This  case  could  only  have  been  withdrawn 
from  the  jury  upon  the  theory  that,  taking 
all  the  testimony  together,  there  could  be  but 
one  reasonable  interpretation  put  upon  the 
conduct  of  the  defendant  with  respect  to 
these  certificates.  Such,  in  our  opinion,  is 
not  the  case.  The  fact  undoubt<»dly  was 
that  the  •defendant  did  not  intend  to  impose [25 4] 
upon  itself  the  statutory  liability  of  a  share- 
holder, and,  considering  that  it  had  not  only 
lost  its  original  debt  of  $15,000  (less  a  small 
dividend)  by  the  failure  of  the  Delamaters, 
as  well  as  the  additional  assessment  of 
$5,750,  paid  to  save  tlie  share.s  from  forfeit- 
ure, that  there  was  no  evidence  of  fraud  or 
double  dealing  in  its  conduct,  and  that  its 
liability  was  purely  a  technical  one,  it  was 
not  unnatural  for  the  jury  to  require  that 
such  liability  sliould  be  clearly  established, 
before  imposing  upon  it  an  additional  bur- 
den of  $17,250,  for  which  it  had  received  ne 
possible  consideration. 

Some  stress  is  laid  by  the  plaintiff  upon 
the  fact  tliat  neither  the  Delamaters  nor 
their  assignees  ever  gave  their  consent  to 
the  transfer  of  the  stock  to  Hand;  but,  as 
the  power  of  attorney  originally  given  upon 
the  deposit  of  the  stock  expressly  author- 
ized such  transfer,  and  the  rights  of  the  de- 
fendant could  only  be  protected  in  that  way, 
there  is  no  force  in  the  objection,  particu- 
larly in  view  of  the  fact  that  neither  the 
Delamaters  nor  their  assignees  complained 
of  such  transfer.  Being  an  act  which  it 
was  authorized  to  take  as  pledgee,  it  cannot 
be  made  responsible  as  owner  therefor. 

There  was  no  error  in  the  action  of  the 
Court  of  Appeals,  und  its  judgment  is  ther^- 
fore  affirmed. 


Mr.  Justice  Harlan  dissented. 
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JOHN  H.  HARRINGTON,  CoUeetor. 

(Sec  &  C  Reporter's  ed.  255-260.) 

€hm9titutional  law  —  due  proce99  in  tawa" 
tion  proeeedinga. 

Do9  prooeM  of  law  li  not  Tiolated  by  proceed- 
loffs  taken  In  conformity  with  a  state  stat- 
ute providing  that  personal  property  held  In 
trust  shall  be  assessed  to  the  trustee,  which 
requires  the  assessors  to  give  public  notice  to 
the  Inhabitants  to  return  a  list  of  their  per- 
■onal  estates,  and.  In  case  of  failure  to  make 
mch  return,  to  ascertain  as  nearly  as  possible 
the  particulars  of  the  estate,  and  estimate  Its 
just  value,  which  shall  be  conclusive  upon  the 
•wner  unless  he  can  show  a  reasonable  excuse 
tor  omitting  to  make  his  return :  and  which 
makes  provision  for  an  application  to  the  as- 
sessors for  an  abatement  of  taxes,  and  for  an 
appeal  to  the  county  commissioners  in  case 
9l  a  refusal  of  the  assessors  to  abate  the  tax. 

[No.  199.] 

Argued  March  It,  1903.    Decided  AprU  6, 

1903, 

IN  ERROR  to  the  Superior  Court  of  the 
Commonwealth  of  Massachusetts  to  re- 
riew  a  judgment  entered  in  pursuance  of 
the  mandate  of  the  Supreme  Judicial  Court 
of  that  State  in  favor  of  plaintiff  in  a  suit 
to  recover  a  tax  upon  personal  property. 
Affirmed. 

See  same  case  below,  179  Mass.  480,  61 
N.  £.  64. 

Statement  by  Mr.  Justice  Brown  t 
This  was  an  action  brought  in  the  supe- 
rior court  of  Middlesex  county  by  Harring- 
ton, collector  of  taxes  for  the  city  of  Ix)well, 
to  recover  a  tax  upon  personal  property,  as- 
fleaecd  upon  the  aefendant  as  trustee,  for 
the  year  1880. 

The  case  resulted  in  a  verdict  for  the 
plaint  ifT,  which  was  carried  by  except  ions 
to  the  8uprt'nie  Judicial  court,  where  the  cx- 
eeptions  were  onlered  overruled  (170  Mass. 
486,  61  N.  E.  54)  and  the  csa^  remanded  to 
the  superior  court,  in  which  judgment  was 
•ntered. 

Mr.  Harvey  M.  Shepard  ar^ed  the 
cause  and  filed  a  brief  for  plaintiff  in  er- 
ror: 

The  statutes  in  question  provide  a  remedy 
which,  if  the  person  assessed  is  an  inhabi- 
tant of  the  town  or  city  levying  the  tax, 
and  has  property  subject  to  taxation  by  the 
assessors,  is  exclusive.  He  cannot  recover 
such  a  tax  if  paid  under  protest,  or  defend 


Nora. — At  to  %chat  oonMtituteg  due  prooett  of 
law — see  Knnta  v.  Sumptloo  (Ind.)  2  L.  R  A. 
t55,  and  B«te ;  Re  Gannon  (R.  I.)  6  L.  R.  A. 
S59,  and  note;  Ulmaa  v.  Baltimore  (Md.)  11  L. 
R.  ▲.  224.  and  note:  and  Gllman  v.  Tucker  (N. 
T.)  1.?  h.  B.  A.  304,  and  note.  And  see  notes  to 
F^ple  r.  O'Brien  (N.  T.)  2  L.  R.  A.  255  ;  Peai^ 
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in  an  action  hj  the  collector  to  ooUaei  it^  on 
the  ground  that  the  meuMUisnt  ia  partially 
unlawful. 

Batee  ▼.  Boeton,  6  Gush.  08;  Wright  ▼. 
BoMton,  0  Cush.  233;  Boum€  ▼.  Botfoa,  2 
Gray,  494;  Davis  v.  Maeg,  124  BCaM.  193; 
Chapel  of  Good  Shepherd  ▼.  Botloik  120 
Maaa.  212. 

Whether  the  exoesa  is  due  to  placii^  too 
great  a  valuation  upon  property  lawfnllr 
taxable,  or  to  including  property  for  wlu^ 
the  person  is  not  lawfully  taxable,  there  it 
merely  an  overvaluation,  and  tdie  remedy 
must  be  by  abatement. 

Little  y.  Greenleaf,  7  MaM.  236;  Otbom. 
V.  Danvera,  6  Pick.  98;  Lincoln  ▼.  Woreee 
ter,  8  Cush.  55. 

In  this  respect  the  three  classes  of  taxea-^ 
polls,  personal  property,  and  real  property* 
are  separate.  If  a  person  is  properly  aa- 
sessable  for  any  tax  of  a  certain  daas,  the 
inclusion  of  property  of  that  class  for  which 
he  is  not  properly  assessable  can  be  shown 
only  in  proceedings  for  abatement. 

tialem  Iron  Faetory  Co.  v.  Dawoera,  10 
Mass.  514;  Preston  v.  Boffofi,  12  Pick.  7; 
Lincoln  v.  Worcester,  8  Cush.  55. 

An  injunction  does  not  lie  to  restrain  the 
collection  of  a  tax  or  assessment. 

Brewer  v.  Springfield,  97  Mass.  152;  Loud 
v.  Charlestown,  99  Mass.  208;  Norton  v. 
Boston,   119  Mass.   194. 

The  decisions  of  a  state  court  upon  the 
construction  of  its  own  statutes  are  fimd, 
and  are  adopted  by  this  court  without  rs- 
gard  to  this  court's  opinion  of  their  cor- 
rectness. 

State  Railroad  Tax  Cases,  02  U.  8.  617,^ 
sub  nam.   Taylor  v.  Secor,  23  L.   ed.  674;  ,^ 
Veu}  York  v.   Weaver,  100  U.  S.  539,  25  L- 
ed.  705:  BclVa  Gap  R.  Co.  v.  Pennsylvania^ 
134  U.  S.  232,  33  L.  ed.  802,  10  Sup.  Ct  Kep 
533;    McKlvaine  v.   Brush,    142   tJ.   8.    li 
35  L.  ed.  071,  12  Sup.  Ct.  Rep.  156;  Wood 
Brady,  150  U.  S.  18,  37  L.  ed.  981,  14  Su 
Ct.  Rep.  6;   First  'Nat.  Bank  v.  Ayers,  16* 
U.  S.  6G0.  40  L.  ed.  573,  16  Sup.  Ct.  Re 
412:   First   Nat.  Bank  v.  Chchalia  Count 
160  U.  S.  440.  41  L.  ed.  1009,  17  Sup.  (P 
Rep.  629;   W.  IV.  CargiU  Co.  v.  Minncaotm^ 
180  U.  S.  452,  45  L.  ed.  619,  21  Sup.  Ct.  Re^ 
423;   Columbus  Southern  R.  Co.  v.   Wrigf 
151  U.  S.  475,  38  L.  ed.  241,  14  Sup.  ( 
Rep.  390;  Pittsburgh,  C.  C.  d  St.  L.  k. 
V.  Backus,  154  U.  8.  425,  38  L.  ed.  1036, 
Sup.  Ct.  Rep.  1414;  Commeroiai  Nat.  B 
y.  Chambefs,  182  U.  8.  566,  45  K  ed.  1 
21  Sup.  Ct.  Rep.  863. 

The  Federal  requirement  of  due  process 
law  extends  to  judicial,  as  wdl  as  to  Icgifl 
tive,  action  of  the  states.    The  judgments 
a  court  may  invade  the  requirement,  no  Ife 
than  a  statute. 

Chicago,  B.  d  Q.  R.  Co.  t.  Chicago,  1 
S.  226,  41  L.  ed.  979,  17  Sup.  Ct.  Rep.  58 
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son  ▼.  Tewdall,  24  L.  ed.  U.  8.  436;  and  WiMM 
V.  North  Carolina,  42  L.  ed.  U.  8.  865. 

On  notice  and  hearing  requiired  fa  ooasf^^i^ 
4me   procetB    of    laic — see    notes    to   Knots   f. 
Sumption    (Ind.)  2  L.  R.  ▲.  657;  AaovlB  r. 
Vallton  (Moat.)  8  L.  R.  ▲.  194 :  and  Ulsias  r. 
BalUmore  (Md.)  11  L.  R.  ▲.  235. 

imut 
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Gltdden  v.  Harbinqtoii. 


The  collection  of  taxes  is  within  the 
plirase  "due  process  of  law." 

United  States  v.  Ferreira,  13  Huw.  40,  14 
L.  ed.  42. 

The  court«  have  uniforuily  recognized  the 
necessity  of  some  sort  of  hearing  before 
property  can  be  seized  under  the  power  of 
taxation.  Notice  and  an  opportunity  to  be 
heard  are  essential  to  due  process  of  law. 

Violett  V.  Alexandria,  1)2  Va.  561,  31  L. 
R.  A.  382,  23  S.  E.  909;  Boxcler  v.  Huston, 
30  Gratt.  273,  32  Am.  Rep.  673;    Cook  v. 
Oregg,  46  N.  Y.  442;  Happy  v.  Mosher,  48 
N.  Y.  317;  Overing  v.  Fooie,  06  N.  Y.  203; 
Stuart  V.  Palmer,  74  N.  Y.  183,  30  Am.  Rep. 
289;  Patten  v.  Oreen,  13  Cnl.  329;  Mulligan 
V.  Btniih,  69  Cal.  206;   Boorman  v.  Santa 
Barbara,  66  Cal.  313,  4  Pac.  31:  People  v. 
Pittsburg  R.  Co.  67  Cal.  625,  8  Pac.  381; 
Brewster  v.  tieuiark,  11  N.  J.  Eq.  118;  Sor 
vannah,  F,  d  W.  R.  Co.  v.  Savannah,  90  Ga. 
680,  23  S.  E.  847 ;  Thomas  v.  Oain,  35  Mich. 
165,  24  Am.  Rep.  535;   Kundinycr  v.  Sagi- 
ttate, 59  Mich.  365,  26  N.  W.  (>34 ;  Marshall 
▼.  McDaniel,  12  Bush,  378;   Dasey  v.  Skin^ 
ner,  33  N.  Y.  S.  R.  16,  11  N.  Y.  Supp.  821, 
B23;    Oriswold  College    v.    Davenport,    66 
Iowa,   633,  22  N.    W.    904;     McFadden  v. 
Jjongham,  58  Tex.  679 ;  Relfe  v.  Columbia  L. 
Jna.  Co,  11  Mo.  App.  378;  Darling  v.  Ounn, 
50  111.  424;  Kuntz  v.  Sumption,  117  Ind.  1, 
2  L.  R.  A.  665,  19  N.  E.  474 ;  OHfjxn  v.  Mix- 
on,  38  Miss.  424;   Neave  v.  Weather,  3'Q. 
B.    084;   Den  ex  dem.   Murray  v.   Hoboken 
Land  d  Improv,  Co,  18  How.  276,  16  L.  ed. 
374;    Railroad  Tax  Case,  8  Bawy.  238,   13 
Fed.  722;  Santa  Clara  County  v.  Southern 
P.  R.  Co,  9  Sawy.  165,  18  Fed.  385;  Meyers 
T.   Shields,  61  Fed.  713;   Davidson  v.  Veui 
Orleans,  96  U.  S.  97,  24  L.  ed.  616;  Palmer 
V.  McMaium,  133  U.  S.  660,  33  L.  ed.  772, 
10  Sup.  Ct  Rep.  324;  Lent  v.  Tillson,  140 
U.   S.  316,  35  L.  ed.  419,  11  Sup.  Ct.  Rep. 
825 ;  Holdcn  v.  Hardy,  169  U.  S.  366,  42  L. 
ed.  780,  18  Sup.  Ct.  Rep.  383 ;  King  v.  Mul- 
lins,  171  U.  8.  404,  43  L.  ed.  214,  18  Sup.  Ct. 
Rep.  925;  Hagar  v.  Reclamation  Dist.  No. 
108,  111  U.  8.  701,  28  L.  ed.  569,  4  Sup.  Ct. 
Rep.  663. 

A>  notice  essential  to  confer  jurisdiction 
upon  any  tribunal  in  any  proceeding  must 
point  to  the  party  to  whom  it  is  addressed, 
to  the  tribunal  in  which,  and  to  the  time 
when,  and  to  the  place  where,  he  may  be 
Ibeard  in  that  proceeding. 

State,  Brinkley,  Prosecutor,  v.  Perth  Am- 
hoy,  29  N.  J.  L.  259;  State,  Boice,  Prosecu- 
tor, V.  Plainfield,  38  N.  J.  L.  96;  State,  Cen- 
tral R,  Co,,  Prosecutors,  v.  Bayonne,  49  N. 
J.  L.  313,  8  Atl.  296;  Lent  v.  Tillson,  140 
U.  8.  316,  36  L.  ed.  419,  11  Sup.  Ct.  Rep. 
825. 

Due  process  of  law  implies  the  right  to  be 
present  before  the  tribunal  which  pronounces 
Judgment  upon  the  question  of  life,  liberty, 
or  property,  in  its  most  comprehensive  sense; 
to  be  heard  by  testimony  or  otherwise,  and 
to  have  the  right  of  controverting,  by  proof, 
every  material  fact  which  bears  on  the  ques- 
tion* of  right  in  the  matter  involved.  If  any 
question  of  fact  or  liability  be  conclusively 
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presumed  against  him,  this  is  not  due  pro- 
cess of  law. 

Zeigler  v.  South  d  North  Ala.  R.  Co.  68 
Ala.  594;  McGavock  v.  Omaha,  40  Neb.  75, 
58  N.  W.  543. 

A  distinction  is  to  be  made,  in  consider- 
ing the  legality  of  assessment  lawB,  between 
cases  where  taxes  can  be  collected  hj  dis- 
traint or  arrest,  and  cases  where  the  inhab- 
itant has  an  opportunity  to  defend  in 
court. 

Davidson  v.  New  Orleans,  96  U.  S.  97,  24 
L.  ed.  616;  Meyers  v.  Shields,  61  Fed.  713; 
Hagar  v.  Reclamation  Dist.  No.  108,  111  U. 
S.  701,  28  L.  ed.  669,  4  Sup.  Ct.  Rep.  663. 

Opportunity  to  redeem  property  forfeited 
under  the  statute  was  given  under  the  stat- 
ute invalidated  by  the  decision  in  Marshall 
V.  McDaniel,  12  Bush,  378. 

Where  the  city  charter  provided  for  ap- 
pointment, by  the  board  of  aldermen,  of  as- 
sessors to  assess  damage  caused  by  the  con- 
struction of  highways,  no  provision  for  no- 
tice to  property  holders  being  included,  nor 
for  the  promulgation  of  their  decision  when 
made,  it'  was  held  that  the  statute  was  not 
rendered  valid  by  the  provision  that  any 
property  holder  affected  might  appeal  to  a 
jury  in  a  superior  court. 

Savannah,  F,  d  W.  R.  Co.  v.  Savannah,  90 
Ga.  680,  23  S.  E.  847;  Violett  v.  Alexandria, 
92  Va.  561,  31  L.  R.  A.  382,  23  S.  E.  909. 

The  Massachusetts  statutes  discriminate 
against  the  inhabitant  who  has  failed  to 
bring  in  a  list.  Discrimination  of  some:  sort 
is  usual  in  several  states,  and  may  be  unob- 
jectionable, but  it  cannot  go  to  the  extent 
of  inflicting  a  penalty  without  a  trial. 

Railroad  Tax  Case,  8  Sawy.  238,  13  Fed. 
722;  Meyers  v.  Shields,  61  Fed.  713;  King  v. 
Miillins,  171  U.  S.  404,  43  L.  ed.  214,  18  Sup. 
Ct.  Rep.  925 ;  Marshall  v.  McDaniel,  12  Bush, 
378. 

It  is  not  within  the  power  of  the  legisla- 
ture by  a  simple  act  to  deprive  a  person  of 
his  property  by  declaring  it  shall  be  forfeited 
to  tnc  state.  A  judicial  judgment  is  neces- 
sary under  our  Constitution  and  form  of 
government. 

Griffin  v.  Mixon,  38  Miss.  424. 

There  can  be  no  proceedings  against  life, 
liberty,  or  property,  which  may  resi^lt  in  the 
deprivation  of  either,  without  the  observance 
of  those  general  rules  established  in  our  sys- 
tem of  jurisprudence  for  the  security  of  pri- 
vate rights. 

Hagar  v.  Reclamation  Dist,  No,  108,  111 
U.  8.  708,  28  L.  ed.  572,  4  Sup.  Ct.  Rep.  663. 

Mr.  Oeorge  F.  Riohardsoa  argued  the 
cause,  and,  with  Messrs.  Francis  W,  Qua  and 
William  A.  Hogan,  filed  a  brief  for  defend- 
ant in  error: 

In  judging  what  is  due  process  of  law,  re- 
spect must  be  had  to  the  cause  and  object  of 
the  taking,  whether  under  the  taxing  power, 
the  power  of  eminent  domain,  or  the  power 
of  assessment  for  local  improvement,  or 
none  of  these,  and,  if  found  to  be  suitable  or 
admissible  in  the  special  case,  it  will  be  ad- 
judged to  be  due  process  of  law,  but  if  found 
to  be  arbitrary,  oppresdve,  and  uii^ust^  it 
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may  be  declared  to  be  not  due  process  of 
law. 

Daiidaon  v.  New  Orleans,  96  U.  S.  97,  24 
L.  ed.  616. 

Proceedings  to  raise  the  public  revenue  by 
levying  and  collecting  taxes  are  not  neces- 
sarily judicial,  and  due  process  of  law  as  ap- 
plied to  that  subject  does  not  imply  or  re- 
quire the  right  to  such  notice  and  hearing  as 
are  considered  to  be  essential  to  the  validity 
of  the  proceedings  and  judgments  of  judicial 
tribunals.  Notice  by  statute  is  generally 
tbe  only  notice  given,  and  tliat  has  been  held 
sufTieient. 

Kentucky  Railroad  Tax  Cases ^  115  U.  S. 
321,  sub  nom,  Cincinnati,  V.  O.  d  T,  P.  R. 
Co,  V.  Kentucky,  29  L.  ed.  414,  6  Sup.  Ct. 
Rep.  57. 

A  tax  law  which  grants  to  the  taxpayer  a 
right  to  be  heard  on  the  assessment  of  his 
property  before  final  judgment  provides 
due  process  of  law  for  determining  the  valu- 
ation, although  it  makes  no  provision  for  a 
rehearing. 

Pittsburgh,  C.  C.  d  8t,  L.  R.  Co.  v.  Back- 
us, 154  U.  S.  421,  38  L.  ed.  1031,  14  Sup.  Ct. 
Rep.  1414. 

If  the  supreme  court  of  a  state  has  acted 
in  consonance  with  the  constitutional  laws  of 
a  state  and  its  own  procedure,  it  could  only 
be  in  very  exceptional  circumstances  that  this 
court  would  feel  justified  in  saying  that 
there  had  been  a  failure  of  due  legal  process. 
Ulen  V.  Georgia,  166  U.  S.  138,  41  L.  ed. 
949,  17  Sup.  Ct.  Rep.  525. 

The  manner  of  notice,  and  the  specific 
period  of  time  in  the  proceedings  when  a 
party  may  be  heard,  are  not  very  material, 
if  reasonable  opportunity  is  afforded  before 
he  has  been  deprived  of  his  property  or  the 
lien  thereon  is  irrevocably  fixed.  So  it  has 
been  held  that  it  is  sufficient  if  the  party  is 
accorded  the  right  of  appeal  or  to  be  heard 
upon  an  application  for  abatement,  or  the 
assessment  is  to  be  enforced  by  a  suit  to 
which  he  is  to  be  made  a  party. 

King  v.  Portland,  184  U.  S.  61,  46  L.  ed. 
431,  22  Sup.  Ct.  Rep.  290. 

A  property  ownor  need  not  have  notice  of 
every  step  of  the  proceedings. 

Weyerhaueser  v.  Mimicsola,  176  U.  S.  550, 
44  L.  e(l.  683,  20  Sup.  Ct.  Rep.  486;  Voigt  v. 
Detroit,  184  U.  S.  115,  46  L.  ed.  459,  22  Sup. 
Ct.  Rep.  337. 

If  the  essential  requisites  of  full  notice 
and  an  opportunity  to  defend  were  present, 
this  court  will  accept  the  interpretation  giv- 
en by  the  state  court  as  to  the  r^^larity, 
under  the  state  statute,  of  the  practice  pur- 
sued in  the  particular  case. 

Simon  v.  Craft,  182  U.  S.  427,  45  L.  ed. 
11 05,  21  Sup.  Ct.  Rep.  836. 

The  due  process  clause  in  the  14th  Amend- 
ment to  the  Constitution  does  not  require 
that  the  proceedings  in  a  state  court  should 
be  by  a  particular  mode,  but  only  that  there 
should  be  a  regular  course  of  proceedings  in 
which  notice  was  given  of  the  claim  as- 
serted, and  an  opportunity  offered  to  defend 
against  it. 

New  Orleans  Waterworks  Co,  t.  Louisi- 


ana, 185  U.  S.  336,  46  L.  ed.  036/ 22  Sup.  O. 
Rep.  691 

Due  process  of  law,  under  New  York  Con- 
stitutior ,  need  not  be  a  legal  proceeding  ac- 
cording to  the  course  of  the  common  law; 
neither  niust  there  be  a  personal  notice  to 
the  party  whose  property  is  in  question.  It 
is  sufficient  if  a  Innd  of  notice  is  provided  by 
which  it  is  reasonably  probable  that  the  par- 
ty proceeded  against  will  be  apprised  of 
what  is  going  on  against  him,  and  an  oppor- 
tunity offered  him  to  defend. 

Happy  v.  Mosher,  48  N.  Y.  313. 

Mr.  Justice  Brown  delivered  the  opinion 
of  the  court: 

This  case  involves  the  question  whether 
the  proceedings  taken  to  enforce  this  tax  de- 
prived the  defendant  Glidden  of  his  prop- 
erty without  due  process  of  law,  within  the 
meaning  of  the  14th  Amendment. 

The  facts  of  the  case  are  substantially 
that  a  resolution  for  the  assessment  of  taxes 
for  the  year  1889  was  passed  by  the  munici- 
pal council  of  Lowell,  and  approved  by  the 
mayor  on  March  22  of  that  year ;  and  it  was 
ordered  that  a  copy  of  the  resolution  be  fur- 
nished to  the  assessors  on  or  before  April  1. 
Before  proceeding  to  make  the  assessment, 
the  assessors,  in  the  latter  part  of  April, 
gave  proper  notice  to  the  inhabitants  of  the 
city,  by  posting  in  public  places  in  the  sev- 
eral wards  of  said  city,  notifications  that 
they  were  about  to  assess  taxes,  and  requir- 
ing the  inhabitants  to  bring  into  the  asses- 
sor's office  on  or  before  June  15  of  that  year 
true  lists  of  their  polls  and  personal  estates 
not  exempt  from  taxation. 

Two  members  of  the  board  of  aaaesson 
were  appointed  a  committee  "to  inquire  into 
telephone  matters  for  taxation."  The  com- 
mittee "advised  that  a  suitable  person  be 
sent  to  Albany  to  look  up  matters  in  that 
direction,"  which  committee  was  authorised 
by  the  board  to  use  its  discretion  in  the  mat- 
ter. The  expert  employed  by  the  eommit- 
tee  to  look  up  foreign  corporations  reported 
stock  of  the  Erie  Telegraph  &  Telephone 
Company  held  by  individuals  in  Lowell,  and 
mentioned  seven  trustees  one  of  whom  was 
the  defendant.  On  July  25,  1889,  the  board 
"voted  to  tax  (assess)  the  directors  of  the 
Erie  Telegraph  &  Telephone  Company  as 
trustees  $160,000  each."  There  were  $1,600- 
000  held  by  ten  trustees,  of  which  the  de- 
fendant was  one.  No  list  of  personal  estate 
held  in  trust  had  *been  or  was  submitted  by[8< 
defendant.  The  tax  bill,  as  trustee,  was  de- 
livered personally  to  the  defendant  about 
September  first.  About  two  months  after 
such  assessment,  September  10,  the  warrant 
for  the  collection  of  the  taxes  was  put  in 
the  hands  of  the  collector. 

On  February  24,  1890,  defendant  filed  a 
statement  to  the  effect  that,  although  be 
was  informed  that  certain  shares  of  stodc 
stood  in  his  name  as  trustee,  he  was  not  the 
owner  of  the  shares  and  not  taxable  there- 
for, and  thereupon  made  application  as  trus- 
tee for  an  abatement,  upon  which  applica- 
tion a  number  of  hearinipB  were  hod.     But, 
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before  the  proceedings  were  determined,  this 
action  was  Drought  by  a  succeeding  collector. 

Upon  the  trial  in  the  superior  courts  it 
appeared  that  the  defendant  was  assessed 
as  trustee  upon  certain  shares  of  three  tel- 
ephone companies,  which  the  assessors  un- 
derstood were  held  by  him  in  trust  for  the 
Jhie  Tel^praph  &  Telephone  Company.  The 
basis  of  valuation  adopted  by  the  assessors 
ymm  the  market  ^ice  of  the  shares  of  this 
latter  company.  jDefendant  offered  evidence 
tending  to  show  that  at  the  time  of  the  as- 
aeesment  he  owned  no  personal  property 
^irhatever  as  trustee;  that  said  shares  were 
owned  l^  the  Brie  Telef^^aph  &  Telephone 
Company  and  were  in  its  possession  and 
control,  althou^  they  stood  in  his  name; 
and  further  evidence  tendine  to  show  that 
aaid  property  was  not  taxable  to  him,  and 
iiraa  not  within  the  jurisdiction  of  the  as- 
sessors or  of  the  state.  This  evidence  was  ex- 
cluded by  the  court,  which  ruled  that  the  only 
questions  for  the  Jury  were  "whether  the 
assessors  ascertained  as  nearly  as  possible 
"the  particulars  of  l^e  personal  estate  held 
hy  the  defendant  as  trustee,  for  the  purposes 
of  making  this  assessment,  and  whether, 
having  obtained  those  particulars,  they  es- 
timated such  property  at  its  just  value,  ac- 
cording to  their  best  information  and  be- 
lief." 

The  court  held  the  validity  of  the  tax 
to  depend  upon  the  question  wnether  the  as- 
sessors had  jurisdiction  to  make  the  assess- 
ment. Having  found  that  the  defendant 
was  an  inhabitant  of  Lowell,  and  had  tax- 
able personal  proi)crty  there,  it  was  thought 
that  be  was  within  the  jurisdiction  of  the 
^  J  assessors,  *and  that  it  made  no  difference 
whether  such  property  was  all  held  by  him 
individually,  or  partly  as  individual  and 
partly  as  trustee,  inasmuch  as  it  was  all  a 
personal  tax.  The  court,  having  held  that 
the  proceedings  conformed  to  the  state  stat- 
ute, and  that  defendant's  only  remedy  wss 
the  statutory  proceeding  for  abatement,  it 
only  remains  for  us  to  consider  whether 
these  proceedings  constitute  due  process  of 
law  within  the  14th  Amendment. 

This  was  not  a  special  assessment,  but  the 
ordinary  annual  tax  upon  personal  prop- 
erty. The  act  requires  that  all  personal  es- 
tate, within  or  without  the  commonwealth, 
shall  be  assessed  to  the  owner ;  that  personal 

Sroperty  held  in  trust,  the  income  of  which 
I  payable  to  another  person,  shall  be  as- 
sessed to  the  trustee  in  the  city  or  town  in 
which  such  other  person  resides,  if  within 
the  commonwealth ;  and,  if  he  resides  out  of 
the  oomm<Miwealth,  shall  be  assessed  in  the 
place  where  the  trustee  resides.  Before 
making  the  asiessment,  the  assessors  shall 
give  notice  by  posting  in  some  public  place 
or  places;  that  in  case  the  taxpayer  shall 
fail  to  make  return,  they  shall  ascertain,  as 
nearly  as  possible,  the  particulars  of  the  es- 
tate and  estimate  its  just  value,  which  shall 
be  conclusive  upon  the  owner,  unless  he  can 
show  a  reasonable  excuse  for  omitting  to 
make  his  return.  Provision  is  also  made 
for  an  application  to  the  assessors  for  an 
abatement  of  taxes^  and  for  an  appeal  to 
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the  county  commissioners  in  case  of  a  re- 
fusal of  the  assessors  to  abate  the  tax. 

These  proceedings  are  sufficient  to  consti- 
tute due  process  of  law.  Although,  with  re- 
spect to  this  class  of  taxes,  we  nave  never 
had  occasion  to  determine  exactly  what  the 
14th  Amendment  required,  we  have  held 
that  the  proceedings  should  be  construed 
with  the  utmost  lil^rality,  and,  while  a  no- 
tice may  be  required  at  some  stage  of  the 
proceeduigs,  such  notice  need  not  be  per- 
sonal, but  may  be  given  by  publication  or  by 
posting  notices  in  public  places.  It  can 
only  be  said  that  such  notices  shall  be  given 
as  are  suitable  in  a  given  case,  and  it  is 
only  where  the  proceedings  are  arbitrary,  op- 
pressive, or  unjust  that  they  are  declared  to 
be  not  due  process  of  law.  Davidson  v.  New 
Orleans,  96  U.  S.  97,  24  L.  ed.  616;  Hagar 
V.  Reclamation  Diet,  No,  108,  111  U.  S.  701, 
28  L.  ed.  669,  4  Sup.  Ct.  Rep.  663;  *Pattf«en[860] 
V.  Portland,  149  U.  S.  30,  37  L.  ed.  637,  18 
Sup.  Ct.  Rep.  750;  Pittahurgh,  C.  C.  A  8t, 
L.  R.  Oo,  V.  Backus,  154  U.  S.  421,  38  L.  ed. 
1031,  14  Sup.  Ct.  Rep.  1114;  Allen  v.  Geor- 
gia,  166  U.  S.  138,  41  L.  ed.  949,  17  Sup. 
Ct.  Rep.  525;  King  v.  Portland,  184  U.  S. 
61,  46  L.  ed.  431,  22  Sup.  Ct.  Rep.  290; 
Simon  v.  Craft,  182  U.  S.  427,  46  L.  ed. 
1105,  21  Sup.  Ct.  Rep.  836;  Turpin  v. 
Lrmon,  187  U.  S.  61,  ante,  70,  23  Sup.  Ct. 
Rep.  20. 

In  the  Kentucky  Railroad  Taa  Cases,  115 
U.  S.  321,  sub  nom.  Cincinnati,  N.  0.  d  T, 
P.  R.  Co.  V.  Kentucky,  29  L.  ed.  414,  6  Sup. 
Ct.  Rep.  57,  it  was  held  that  a  state  statute 
for  the  assessment  of  taxes,  which  gave  no- 
tice of  the  proposed  assessment  to  the  owner 
by  requiring  him,  at  a  time  named,  to  pre- 
sent a  statement  of  his  property,  with  an 
estimate  of  its  value,  which  fixed  time  and 
place  for  public  sessions  of  other  oflicers,  at 
which  this  statement  and  estimate  were  to 
be  considered,  where  the  party  interested 
had  a  right  to  be  present  and  to  be  heard 
and  which  gave  him  opportunity  to  judi- 
cially contest  the  validity  of  the  proceed- 
ings, was  due  process  of  law  within  the  14th 
Amendment.  In  Lent  v.  Tillson,  140  U.  S. 
316,  35  L.  ed.  419,  11  Sup.  Ct.  Rep.  825,  it 
was  held  that  in  a  case  of  a  special  assess- 
ment for  widening  streets,  publication  in  a' 
newspaper  was  sufficient  notice  to  property 
owners  interested. 

The  complaint  in  this  case  is  based  upon 
the  proposition  thus  stated  by  plaintiff: 
That  it  IS  not  due  process  of  law  for  a  state 
"to  compel  a  man,  who  holds  no  property 
in  trust  and  makes  no  return  to  the  asses- 
sors, to  pay  a  tax  assessed  against  him  as 
such  trustee,  without  opportunity  to  show 
that  he  held  no  property  in  trust."  This 
proposition,  however,  assumes  that  no'op- 
portunitv  was  given  the  defendant  to  show 
that  he  held  no  property  in  trust,  when  the 
fact  was  that  public  notice  was  given  the 
inhabitants  to  produce  before  the  assessors 
a  list  of  their  personal  estates,  among  which 
there  was  specified  by  the  statute  personal 
property  held  in  trust.  Defendant  did  not 
choose  to  comply  with  that  notice  by  submit- 
ting a  list  of  the  property  held  by  him  in 
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trust,  although  he  Bubsequentlv  made  appli- 
cation for  abatement,  upon  which  applica- 
tion a  number  of  hearings  were  had.  Upon 
his  failure  to  make  his  returns  the  assessors 
did  the  only  thing  they  could  do:  ascertain 
as  nearly  as  possible  the  particulars  of  the 
personal  estate  and  estimate  it  at  what  they 
believed  its  just  value.  If  defendant  held 
personal  property  as  trustee  it  was  as  much 
his  dutv  to  disclose  it  as  if  it  had  been  in- 
dividual property,  and  his  contention  now, 
that  he  had  no  reason  to  anticipate  that  he 
160]  would  be  taxed  for  'property  held  in  trust, 
because  he  held  none,  is  met  by  the  fact  that 
he  applied  for  an  abatement  of  this  tax,  and 
that,  after  several  hearings  upon  the  case, 
it  was  refused  him.  Kentucky  Railroad 
Taw  Ca9e8,  116  U.  S.  321,  335,  8ub  nom.  Cm- 
oinnatiy  N,  0.  d  T,  P.  R.  Co.  v.  Kentucky, 
20  L.  ed.  414,  418,  6  Sup.  Ct.  Rep.  57. 

There  was  nothing  in  the  proceedings  of 
which  the  plaintiff  liad  any  right  to  com- 
plain as  a  violation  of  the  14th  Amendment, 
and  the  judgment  of  the  Superior  Court  %$ 
therefore  affirmed. 

Mr.  Justice  WHite,  not  having  heard  the 
argument,  took  no  part  in  the  decision  of 
this  case. 


CLINTON  B.  WISER  et  al,  Appts., 

V, 

JOHN  LAWLER  et  al 

(See  8.  C.  Reporter's  ed.  260-274.) 

Fraud — misatatemente  ae  to  title — effect  of 
owner's  silence. 

The  owners  of  the  leiral  title  to  a  group  of  mines 
being  operated  by  a  corporation  pursuant  to 
the  terms  of  an  escrow  agreement  which  re- 
quired the  proceeds  of  operation  to  be  applied 
on  the  purchase  price,  and  provided  for  a  for- 
feiture In  case  of  default  In  payment,  are  not 
chargeable,  because  of  their  silence,  with  tte 
fraud  perpetrated  on  subscribers  to  the  stock 
of  such  corporation  by  misstatements  as  to 
the  corporation's  title,  contained  in  prospec- 
tuses, Issued  to  promote  the  sale  of  its  stock, 

-  although  they  may  have  known  the  contents 
of  such  prospectuses,  and  that  some  of  the 
payments  on  account  of  the  purchase  price 
were  from  proceeds  of  the  sales  of  the  stock. 

[No.  174.] 

Argued    February    25,    26,    190S.    Decided 

April  27,  1903. 

APPEAL  from  the  Supreme  Court  of  the 
Territory  of  Arizona  to  review  a  decree 
which  affirmed  a  decree  of  the  District  Court 
of  Yavapai  County  dismissing  a  bill  which 
seeks  to  charge  the  owners  of  mining  prop 
erties  ^ith  the  fraud  perpetrated  on  sub- 
acril)ers  to  the  stock  of  a  corporation  in  pos- 
session of  such  property  by  misstatements 

NOTK. — As  to  wJicn  sitcncc  amounts  to  fraudu- 
lent concealment — see  note  to  Jackson  v.  Combs 
(D.  O.)  1  L.  B.  A.  742. 
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as  to  title  contained  in  its  prospectnsaSi 
A^rtned. 

See  same  case  below  (Ariz.)  62  Pac.  695. 


Statement  by  Mr.  Justice  Browras 
This  was  a  complaint  in  the  nature  of  a 
bill  in  equity  ftled  in  the  district  court  of 
Yavapai  county,  Arizona,  by  appellants,  *for  [26 1£ 
themselves  and  all  others  interested,  against 
John  Lawler  and  Edward  W.  Wells,  princi- 
pal defendants,  and  the  Seven  Stars  Qold 
Mining  Company,  the  Industrial  Mining 
&  Guaranty  Company,  and  John  Griffin, 
receiver  of  such  companies,  to  adjudge  Law- 
ler and  Wells  to  be  estopped  from  disputing 
the  title  of  the  Seven  Stars  Company  to 
certain  mining  properties,  and  to  decree  such 
properties  to  belong  to  that  company,  and 
for  an  account  of  the  proceeds  of  all  ore 
taken  from  the  mines  and  received  by  de- 
fendants Lawler  and  Wells,  or,  in  the  alter- 
native, for  a  money  decree  against  them  for 
the  aggregate  amount  paid  by  plaintiffs  and 
others  for  stock  in  the  company,  upon  the 
representations  contained  in  certain  pros- 
pectuses and  maps,  by  which  the  plaintiffs 
were  induced  to  purchase  stock  in  such  com- 

Sany,  and  for  a  confirmation  of  the  title  to 
iie  property  in  such  defendants. 
The  cause  came  on  for  hearing  upon  the 
pleadings,  and  at  first  resulted  in  an  inter- 
locutory decree  in  favor  of  the  plaintiffs, 
with  an  order  for  an  accounting  by  defend- 
ants.   The  case  was  then  referred  to  a  mas- 
ter to  report  the  number  of  shares  in  the       ^ 
Seven  Stars  Company  subscribed  and  paid       ^ 
for,  and  to  ascertain  the  amount  paid  to  de-     — ^ 
fendants  Lawler  and  Wells  on  account  of  the 
purchase  price  of  the  property.     This  was 
finally  fixed  at  the  sum  of  $180,130.82,  which 
was  held  to  be  a  lien,  and  the  property  wj 
ordered  sold  in  satisfaction  thereof.    A  ne 
trial   was   subsequently   granted,   upon 
hearing  of  which,  upon  pleadings  and  eW 
dence,  it  was  held  that  plaintiffs  were  en 
titled  to  no  relief,  and  the  complaint  wa 
dismissed,  and  an  appeal  taken  to  the  s 
preme  court  of  Arizona,  which  affirmed 
decree  of  dismissal.    62  Pac.  695. 

The  supreme  court  made  a  finding  of  fa 
in  sixty-four  paragraphs,  which  is  quite 
long  to  be  reproduced  here,  but  which 
be  summarized  as  follows: 

In  May,  1892,  the  defendants  Lawler  a 
Wells  were  the  owners  of  the  legal  title  "^ 
a  collection  of  mines  known  as  the  "Hillsi* 
Group,"  the  muniments  of  such  title  beic 
of  record  in  the  county  recorder's  office 
Yavapai  county. 

Lawler  and  Wells  offered  these  mines 
sale  at  $450,000  cash,  and  on  May  12 
Warner  visited  the  mines  and  oontracted  * 
their  purchase  for  $450,000,  paying  $20, 
in  casn,  the  remainder  to  be  paid  in  ins 
ments  in  accordance  with  the  terms  of 
escrow  agreement  entered  into  between 
ler  and  Wells  and  one  Cowland.  This 
ment  provided,  among  other  things, 
deed  conveying  the  mines  to  Cowland  be 
in  escrow  by  the  Bank  of  Arizona  an 
I  (l<'livered  upon  paying  the  full  sum  of  $^  y.- 
000 ;  and  that,  upon  the  failure  of  the  ^'•f 
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tnents,  the  deed  should    be    redelivered    to 
Lawler  and  Wells,  and  all  payments  be  for- 
feited.    Cowland    a-grecd    that    all    moneys 
paid  by  him  should  belong  to  Lawler  and 
\Vells,  and  should   be  retiiinod   by  Iheni  as 
liquidated  damages  accruing  from  the  fail- 
ure to  pay  for  the  property,  and  Lawler  and 
Wells   be  released   from   any   obligation   to 
oonvey  the  property.    It  was  further  agreed 
'that  Cowland  might  take  possession  of  the 
property,  develop  and  operate  it,  the  pro- 
cseeds  to  be  paid  to  the  vendors  and  credited 
upon  the  purchase  price;   that  Lawler  and 
Wells  should,  nevertheless,  remain  in  legal 
possession  of  the  property  until  full  pay- 
fnent,    but    should    not    work    it   or    inter- 
fere with  its  operation  by  Cowland.     It  was 
further  agreed  that,  should  Cowland  fail  to 
niake   any  payment^,  all   improvements  on 
^he  property  and  ore  taken  therefrom  should 
l>e  the  property  of  Lawler    and    Wells.     A 
cieed  of  the  property  was  executed  to  Cow- 
land  and  placed  in  escrow  as  above  stated. 
^Vamer  was  the  real  party  in  interest  and 
CJowland  only  his  agent. 

On  June  14  Warner  and  Cowland,  with 
^ome  otliers,  incorporated  the  Industrial 
Alining  &  Guaranty  Company  for  the  pur- 
^x>8e  of  handling  mines  and  buying  and  sell- 
S  ng  stock,  to  which  company  Cowland  de- 
livered  a  written  assignment  of  all  his  in- 
terest in  the  escrow  agreement,  as  well  as  a 
Oeed  of  the  mining  properties,  with  a  cov- 
«^nant  of  warranty  against  encumbrances. 
*Xhe  new  company  assumed  all  the  covenants 
^3f  Cowland  in  the  escrow  agreement,  to  make 
^he  payments  therein  stipulated,  and  to  pro- 
<2ure  the  escrow  deed,  then  in  the  hands  of 
'k.he  Bank  of  Arizona.  Possession  of  the 
properties  was  delivered  to  the  new  com- 
f  3nny  with  full  knowledge  on  its  part  of  the 
^jenns  of  the  escrow  agreement.  The  com- 
f-tanv  remained  in  possession  until  October 
:!.,  1*892. 

On  August  15,  1892,  Warner  and  several 
.1  otliers  incorporated  'the  Seven  Stara  Gold 
Alining  Company  under  the  laws  of  New 
Oci  sey,  of  which  certain  persons,  including 
^Dnc  of  the  plaintiffs,  were  elected  directors. 
-About  the  same  time  the  guaranty  company 
^:>ffered  to  sell  and  convey  all  its  interests  in 
^^ertain  mining  properties,  including  a  part 
^^f  those  described  in  the  escrow  agreement, 
^o  the  Seven  Stars  Company,  upon  receiving 
92,800,000  in  cash  or  stock  of  such  company. 
CDn  October  1  the  guaranty  company  placed 
"^he  Seven  Stars  (>>mpany  in  possession  of 
%ihe  Hillside  Group,  with  full  knowledge  on 
^he  part  of  the  latter  of  the  terms  of  the  es- 
^srow  agreements 

The  guaranty  company,  as  the  agent  of 
^he  Seven  Stars  Company,  issued  in  Septem- 
^aer,  1802.  a  prospectus,  known  as  the  Ameri- 
^2an  prospectus,  to  promote  the  sale  of  the 
c^tock  of  the  Seven  Stars  Company,  300,000 
^»f    which    prospectuses,   accompanied    by   a 
S3iap  and  an  application  for  subscription  to 
^toek,  were  circulated  throughout  the  United 
States.     In  October,  1892,  the  guaranty  corn- 
puny  directed  the  issuing    of    an    English 
prospectus,  which  was  never  circulated.  l>nt 
^inoUier,  issued  without  the  authoi  ity  of  the 
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guaranty  company  or  the  Seven  Stars  Com- 

f>any,  was  prepared,  supervised,  and  oircu- 
ated  by  Cowland.  The  dosiriptivr  niul.lrr 
in  this  prospectus  was  ohtjiinod  fnmi  data 
furnished  by  the  olficcrs  of  llio  «;uarnnty 
company.  The  circulation  of  this  prospoctus 
amounted  to  80,000  copicn,  and  accompany- 
ing each  copy  was  a  map  and  application  for 
subscription  to  stock;  but  neither  Lawler 
nor  Wells  had  any  knowledge  or  informa- 
tion that  this  prospectus  had  been  or  was 
being  circulated  in  England,  or  had  any 
knowledge  of  its  contents  until  some  time  in 
October,  1893.  The  further  material  facts 
are  set  forth  in  the  opinion. 

Mr.  Michael  F.  Gallagher  and  G.  W. 
Kretxinger  ar<;mHl  the  cause  and  filed  a 
brief  for  apjx'llauls: 

In  statcinciiU  sent  to  the  public  for  the 
purpose  of  inducing  investments  in  a  cor- 
poration, representations  of  fact  must  be 
made  with  strict  accuracy,  and  every  fact 
material  to  the  investment  must  be  disclosed. 

Bispham,  Eq.  5th  ed.  §  208;  Central  R,  Co. 
V.  Kisch,  L.  R.  2  II.  L.  113;  LaguncLS  Nitrate 
Oo,  V.  Lagunas  Nitrate  Syndicate,  68  L.  J. 
Ch.  N.  S.  699;  New  Brunsnick  d  0.  R.  d 
Land  Co.  v.  Muygeridge,  1  Drew.  &  S.  363; 
Re  Olympia  [1898]  2  Ch.  Piv.  153:  Edging- 
ton  V.  Fitzmauricc,  L.  R.  20  Oh.  Div.  459; 
Henderson  v.  Lacon,  L.  R.  5  Eij.  2(>2;  IluJh 
hard  v.  Wcarc,  79  Iowa,  678,  44  N.  W.  915; 
Hay  ward  v.  Lcrson,  176  Mass.  310,  40  L.  R. 
A.  725,  57  N.  E.  656. 

The  prospectus  and  accompanying  docu- 
ments must  be  construed  togctlier,  to  deter- 
mine the  meaning  of  any  pait. 

Schuylkill  Nav.  Co.  v.  Moore,  2  Whart. 
491. 

The  effect  produced  by  the  whole  proa- 
pectus  and  map  is  to  be  considered. 

Andrews  v.  Mockford  [1806]  1  Q.  B.  372; 
Antison  v.  Smith,  L.  R.  41  Ch.  Div.  350. 

The  court,  in  readinpr  statements  of  this 
character  circulaliHl  generally  aiiKui*;  the 
people,  will  consider  how  they  would  inllu- 
ence  the  ordinary  mind. 

New  Brunsuick  d  C.  R.  <(•  iMud  Co.  v. 
Muggeridge,  1  Drew.  &  S.  363;  Scnsions  v. 
Rice,  70  Iowa,  300,  30  N.  W.  735;  Aniisun 
v.  Smith,  L.  R.  41  Ch.  Div.  350:  Ellsworth 
V.  Campbell  Bros.  87  Iowa,  532,  54  N.  W. 
477;  Qreenwood  v.  Leather  Shod  Wheel  Co. 
69  L.  J.  Ch.  N.  S.  135. 

Due  weight  should  be  given  to  the  testi- 
mony of  the  large  number  of  persons  wIki 
say  they  were  led  by  the  statements  in  the 
prospectiLS  to  believe  the  company  the  :il»st>- 
lute  owner  of  the  mines. 

Clarke  v.  Dickson,  6  C.  B.  N.  S.  463. 

The  public  had  the  right  to  rely  on  the 
prospectus  without  inquiry. 

Boshcr  V.  Richmond  d  U.  Land  Co.  80  Va. 
455,  16  S.  E.  360;  Clarke  v.  Dickson,  6  C.  B. 
N.  S.  463;  Andrews  v.  Mockford  [1800]  1  Q. 
H.  372;  Wilson  v.  Higbee,  62  Fed.  723; 
Quirk  V.  Thomas,  6  Mioh.  120;  Morgan  v. 
Skiddy,  62  N.  Y.  325;  Thonip.  Corp.  §'  1312; 
Richardson  v.  Silvester,  L.  R.  9  Q.  B.  .34. 

The  false  representation  must  be  niaterini 
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to  the  investment,  but  it  need  not  be  the  sole 
inducement. 

Morgan  v.  Skiddy,  62  N.  Y.  310;  Peek  v. 
Derry,  L.  R.  37  Ch.  Div.  541 ;  1  Bigelow,  Fr. 
p.  544;  Jamt'S  v.  Hodadcu,  47  Vt.  127;  Ar- 
niaon  v.  Smith,  L.  R.  41  Ch.  Div.  359;  Puis- 
ford  V.  Richards,  17  Himv.  !)();  ^miih  v. 
Ghadunck,  L.  R.  20  Ch.  Div.  27;  Edgington 
T.  Fiiztnaurice,  L.  R.  29  Ch.  Div.  459. 

Tlie  law  presumes  that  subscriptions  com- 
ing in  within  a  reasonable  time  after  the 
general  circulation  of  a  prospectus  were  in- 
duced by  it.  The  estoppel  will  be  extended 
far  enough  to  protect  everyone  who  may  be 
presumed  to  have  acted  upon  or  been  gov- 
erned by  it. 

Herman,  Estoppel  &.  Res  Ad  judicata,  §§ 
794,  795;  Hatch  v.  Spooner,  35  N.  Y.  S.  R. 
151,  13  N.  Y.  Supp,  642;  Bradley  v.  Poole, 
98  Ma.ss.  183,  93  Am.  Dec.  144 ;  Smith  v. 
Chadwick,  L.  R.  9  App.  Cas.  187. 

The  principle  of  the  doctrine  of  equitable 
estoppel  is  honesty  and  fair  dealing,  and  in 
its  application  the  court  seeks  to  make  par- 
ties do  what  honesty  and  fair  dealing  re- 
quire. 

Gill  v.  Qrifflth,  2  Md.  Ch.  270 ;  Wendell  v. 
Van  Rensselaer,  1  Johns.  Ch.  353;  2  Pom. 
Kq.  Jur.  §  802;  Watson  v.  Thrclkeld,  2  Eep. 
037;  Ranisdcn  v.  Dyson,  L.  R.  1  H.  L.  135; 
Jones  V.  Bolhs,  9  Wall.  364,  19  L.  ed.  734; 
Uorn  V.  Cole,  51  N.  H.  287,  12  Am.  Rep.  Ill; 
iirajy  v.  Wells,  10  Ad.  &'  El.  90 ;  Joicers  v. 
}*hrlps,  .'J3  Ark.  465:  Lucas  v.  Hart,  5  Iowa, 
415;  Anderson  v.  Hubble,  93  Ind.  670,  47 
Am.  Rop.  394;  Herman,  Estoppel  &  Res  Ad- 
judicata,  943,  938,  939,  952-954;  Kcttlewell 
V.  Watson,  L.  R.  20  Ch.  Div.  507;  Radant 
V.  Werheim  Mfg.  Co.  106  Wis.  600,  82  N.  W. 
502;  Cairncross  v.  Loi'imcr,  3  MacQ.  H.  L. 
Cas.  829;  Trucsdail  v.  Ward,  24  Mich.  117; 
O'Connor  v.  Clark,  170  Pa.  318,  29  L.  R.  A. 
607,  32  Atl.  1029;  Erie  County  Sav.  Bank  v. 
Roop,  48  N.  Y.  292;  Heyn  v.  O'Hagen,  60 
Mich.  150,  26  N.  W.  861;  Pickard  v.  Scars, 
6  Ad.  &  El.  469;  Wells  v.  Pierce,  27  N.  H. 
503;  Powers  v.  New  Haven,  120  Ind.  185,  21 
N.  E.  1083 ;  Hendrix  v.  Southern  R.  Co.  130 
Ala.  205,  30  So.  596;  Greene  v.  Smith,  57  Vt. 
268;  Logan  v.  Gardner,  130  Pa.  588,  20  Atl. 
625 ;  Tilton  v.  Nelson,  27  Barb.  595 ;  Storrs 
V.  Barker,  6  Johns.  Ch.  166,  10  Am.  Dec. 
316:  Richardson  v.  Hyams,  1  La.  Ann.  286. 

No  oontractual  or  fiduciary  relation  is 
necessary;  knowledge  imposes  the  duty  to 
disclose  the  legal  title. 

Logan  v.  Gardner,  136  Pa.  588,  20  Atl. 
025;  Anderson  v.  Hubble,  93  Ind.  570,  47 
Am.  Rep.  394;  The  Ottumwa  Belle,  78  Fed. 
643 ;  Bosher  v.  Richmond  d  H.  Land  Co.  89 
Va.  455,  10  S.  E.  360;  Clarke  v.  Dickson,  6 
C.  B.  N.  S.  463;  Andrews  v.  Mockford  [1896] 
1  Q.  B.  372 ;  WiUon  v.  Higbee,  62  Fed^  723 ; 
Quirk  v.  Thomas,  6  Mich.  120;  Morgan  v. 
Skiddy,  62  N.  Y.  325;  Thomp.  Corp.  §  1312; 
Richardson  v.  Silvester,  L.  K.  9  Q.  B.  34. 

Intent  to  mislead  is  unnecessary;  "fraud- 
ulent effect''  or  "unjust  result"  is  sufficient. 

Hart  V.  Gilts,  67  Mo.  179;  Dair  v.  United 

States,  16  Wall.   1,  4,  21  L.  ed.  491,  492; 

^17/  V.  Blackwclder,  113  HI.  283;   The  Ot- 

iumwa  BcUe,  78  Fed,  643;  Horn  v.  Oo(c,  51 


N.  H.  287,  12  Am.  Rep.  Ill;  Anderson  v. 
Bubble,  93  Ind.  670,  47  Am.  Rep.  394;  Com- 
mcrcial  Loan  <C  Bld(/.  Asso.  v.  Trevette,  160 
111.  390,  43  N.  E.  769. 

The  presence  of  title  on  the  record  is  no 
excuse  or  justification  for  the  acquiescence, 
participation,  and  re<>eipt  of  benefits  here 
shown  on  the  part  of  Lawler  and  Wells. 

Sumner  v.  Seaton,  47  N.  J.  Eq.  103,  19 
Atl.  884;  Kingman  v.  Graham,  51  Wis.  232, 
8  N.  W.  181;  Carr  v.  Wallace,  7  Watts, 
394;  Markham  v.  O'Connor,  52  Ga.  183,  21 
Am.  Rep.  249;  Dodge  v.  Pope,  93  Ind.  480. 

There  need  be  no  dired;  communication 
between  parties  claiming  the  estoppel  and 
the  party  alleged  to  be  estopped. 

Andei'son  v.  Hubble,  93  Ind.  570,  47  Am. 
Rep.  394;  Clarke  v.  Dickson,  6  C.  B.  N.  B. 
463;  Kelley  v.  Fisk,  110  Ind.  552,  II  N.  E. 
453;  Stevens  v.  Ludlum,  46  Minn.  160,  13 
L.  R.  A.  270,  48  N.  W.  771. 

"Standing  by"  does  not  necessarily  mean 
actual  presence. 

Anderson  v.  Hubble,  93  Ind.  570,  47  Am. 
Rep.  394;  Herman,  Estoppel,  §  954;  Thomp- 
son V.  Blanchard,  4*  N.  Y .  309 ;  Richardson 
V.  Chickering,  41  N.  H.  380,  77  Am.  Dec. 
769 ;  Powers  v.  Large,  75  Wijs.  494,  43  N.  W. 
1120;  Qailing  v.  Rodman,  6  Ind.  289. 

Estoppel  may  arise  in  favor  of  one. not 
purchasing  directly  into  the  title.  The  doc- 
trine has  been  applied  for  the  protection  of 
stockholders  and  creditors. 

Jo7ies  V.  Bolles,  9  Wall.  364,  19  L.  ed.  734; 
Trenton  Bkg.  Co.  v.  Duncan,  86  N.  Y.  222; 
Herman,  Estoppel  &  Res  Adjudicata,  {  397; 
Livermore  v.  Maxwell,  87  Iowa,  705,  55  N. 
W.  37. 

The  persons  defrauded  in  the  act  of  pur- 
chasing stock  are,  under  no  theory  of  the 
law,  chargeable  with  the  notice  of  what  the 
records  of  the  company  showed.  Even  stock- 
holders are  not  cnargeable,  as  a  matter  of 
law,  with  notice  of  the  acts  of  officers  or 
resolutions  of  the  directors. 

Thomp.  Corp.  {  4455;  Cook,  Stockholders, 
§  731. 

A  party  who  receives  benefits  gained  by 
representations  that  the  title  to  his  property 
is  in  another  will  not  be  permitted  to  assert 
rights  inconsistent  with  the  transaction,  to 
the  injury  of  the  person  misled. 

Brewster  v.  Baker,  16  Barb.  613 ;  Wilkin^ 
son  V.  Blades  [1896]  2  Ch.  788;  Breeding  T. 
Stamper;  18  B.  Mon.  175;  Whitaker  v.  Wil- 
liams, 20  Conn.  109. 

A  party  cannot  participate  in  the  fruits 
of  a  fraud,  and  at  the  same  time  repudiate 
it  as  not  his  act. 

Perry,  Tr.  $172;  Tewas  Consol  Compress 
ds  Mfg.  Asso.  v.  Dublin  Compress  d  Mfg,  Co. 
(Tex.  Civ.  App.)  38  S.  W.  404;  Olmsted  v. 
Hotailing,  I  Hill,  317;  Crans  v.  Hunter,  28 
N.  Y.  389;.  Morse  v.  Ryan,  26  Wi«.  356. 

He  who  receives  money  or  property  or  ft 
benefit  of  any  kind,  under  fm  inatrument, 
whatever  its  character  or  his  relation  to  the 
maker,  cannot  question  the  instrument  in 
whole  or  in  part. 

Re  Peaslee,  73  Hun,  113,  25  N.  Y.  Supp. 
!U0:  Havens  v.  Sackeit,  15  N.  Y.  305;  Bir- 
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ntinghamy,  Kirijcan J  2  Sch.  &hef.  44^;  Wood  The  funds  thus  impressed  with   a  tmst 

▼.  Seely,  32  N.  Y.  105.  will  be  followed  into  the  hands  of  Lawler 

The  following  are  difTerent  applications  of  and  Wells. 

the  same  principle :  Bundy  v.  Montioello,  84  Ind.  119;  Smith 

Field  V.   Doyon.  64  Wis.  500,  26  N.  W.  v.  Bowen,  36  N.  Y.  83;  Holmes  v.  Gilmant 

653;  Leathers  v.  Koss,  74  Iowa,  630,  38  N.  138  N.  Y.  384,  20  L.  R.  A.  566,  34  N.  E.  205; 

W.   616;  Maple  v.  Kussa-^,  63  Pa.  348,  91  Knight  v.  Knight,  75  Ga.  386;  Calhoun  ▼. 

^m.  Dec.  214;  Herman,  Estoppel  &  Res  Ad-  Burnett,  40  Miss.   599;     United    States    ▼. 

judieata,  §§  1003,  800;  Wilkinson  v.  Blades  Waterhorough,  2  Ware,   158,  Fed.  Cas.  No. 

[1896]  2  Ch.  788;  McConnell  v.  People,  71  16,648;  Contineyital  Ins,  Co,  y.  Insurance  Co. 

111.  481;  Dame/*  v.  Tcarney,  102  U.  S.  415,  2  C.  C.  A.  541,  1  U.  S.  App.  201,  51  Fed.  884; 

26  L.  ed.  187 ;  Franklin  v.  Pollard  Mill  Co,  Clarke  v.  Shee,  Cowp.   197 ;    Morrow    Shoe 

BS  Ala.  318,  6  So.  685;  Swain  v.  Seamens,  9  If/y.  Co.  v.  ^eu?  England  Shoe  Co.  24  L.  R. 

Wall.  254,  19  L.  ed.  554;  Fry  v.  Morrison,  A.  417,  6  C.  C.  A.  508,  18  U.  S.  App.  256, 

159  111.  244,  42  N.  E.  774;  Kinyon  v.  Kinyon,  57  Fed.  685;  Sadler's  Appeal,  87  Pa.   154; 

e  Misc.  584,  27  N.  Y.  Supp.  027.  Sunft  v.  Williams,  68  Md.  236,  11  Atl.  835. 

The  ooncealinent  of  the  important  terms  Upon  the  facts  found  by  the  supreme  court 

of  a  transnction,  or  the  secret  retention  of  of  Arizona  the  court  should  adjudge,  as  a 

^Sienefits,  by  a  grantor,  has  always  been  held  matter  of  law,  that  if  Lawler  and  Wells  did 

fiiufllcieiit  to  show  the  friiud  of  a  transaction,  iioL  have  actual,  they  had  implied  or  con- 

Sftnd   .'Mpport  a  decree  for  the  restoration  of  structive,  notice  of  how  such  funds  had  been 

khe  property  or  money  of  the  deceived  pur-  obtained. 

chaser  or  creditor.  Condit  v.  Maxwell,  142  Mo.  266,  44  S.  W. 

Robinson  v.  Elliott,  22  Wall.  513,  22  L.  467;  Williamson  v.  Brown,  15  N.  Y.  364;  1 

«d.  758;  Gill  V.  Griffith,  2  Md.  Ch.  270;  Wen-  Perry,  Tr.  §  223,  note  b;  First  Nat,  Bank  ▼. 

«fe/<  V.  Van  Rctissclacry  1  Johns.  Ch.  353.  National  Broadway  Bank,  156  N.  Y.  459,  42 

That  one  or  two  of  the  stockholders  may  L.  R.  A.   139,  51   N.  E,  398;   Baltimore  T. 

Slave  purchased  with  knowledge  is  no  defense,  Whittington,  78  Md.  231,  27  Atl.  984;  HciO' 

CXhcrwise,  to  corrupt  one  would  protect  the  itt  v.  Loosemore,  9  Hare,  455;   Whlthrcad  ▼. 

^raud.  Boulnois,  1  Younge  &  C.  Exch.  303. 

A'eio  Sombrero  Phosphate  Co.  v.  Erlanger,  The  question  as  to  whether,  upon  conceded 

Xi.  R.  5  Ch.  Div.  73.  facts,  implied  or  constructive  notice  arises^ 

Ekjuitable   estoppel   is    frequently    held   a  is  a  question  of  law. 

^rround  for  aflirmative  relief.  Olaflin  v.  Lcnheim,  66  N.  Y.  306;  Birdsall 

Jones  V.  BolUs,  9  Wall.  304,  10  L.  ed.  734;  v.  Russell,  29  N.  Y.  220;  Van  Doren  v.  Rob- 

JCirk  V.  IJamiHon,  102  U.  S.  08,  20  L.  ed.  79;  inson,  10  N.  J.  Eq.  261;  Plumb  v.  Fluiit,  2 

JStorrs  V.  Barker,  6  Johns.  Ch.  100,  10  Am.  Anst.  432;   Hewitt  v.  Loosemore,    9    Hare, 

S>ec.  316;  Lueas  v.  Hart,  5  Iowa,  415;  An-  455;  Kennedy  v.  Oreen,  3  Mylne  &.  K.  699. 

Person  v.  Hubble,  93  Ind.  570,  47  Am.  Kep.  The  fact  that  the  Industrial    Mining    & 

304;  Drexel  v.  Bemey,  122  U.  S.  241,  30  L.  Guaranty  Company  deposited  the  funds  ob- 

«d.    1219,  7  Sup.  Ct.  Kep.  1200.  tained  from  the  stockholders  in  its  general 

The  estoppel   is   commensurate   with   the  bank  account,  and  therefrom  drew  in  favor 

X'epresentation,  and  operates  to  put  the  title  of  Lawler  and  Wells  to  make  the  payments 

^^vibere  it  was  represented  to  be.  on  account  of  the  Cowland  contract,  does  not 

Orissler  v.  Powers,  81  N.  Y.  57,  37  Am.  destroy  the  identity  of  the  funds  and  make 

Xtep.    475;    Beach,    Modern    Eq.    Jur.    800;  relief    by    money    decree     impossible.     The 

^Trenton  Bkg.  Co.  v.  Duncan,  86  N.  Y.  221;  withdrawals  on  account  of  the  Seven  Stars 

JBllaworth  v.  Campbell  Bros.  87  Iowa,  532,  Gold  Mining  Company  will  be  attributed  to 

^4  N.  W.  477.  i^  funds. 

A  court  of  equity  has  power  to  decree  a  ^^  Hallett,  L.  R.   13  Ch.  Div.  696;  Cen- 

-title  to  real  estate,  as  against  a  party  whose  J^^^  K^^'rJ^^^  ^-  £^x'*^^^,**^' «^Hf *  ^'  l^* 

«>nduct  raises  an  estoppel.  ^^'^^  ^-^  ^4^  26  L.  ed    693;  Pennell  v. 

Jones  V.  Holies,  9  Wall.  364,  19  L.  ed.  734 ;  ^'ff'^\f  ^\f'  tP\VV  ^^''a^?^''  Il 

Mohhins  V.  Moo^e,  129  III.  57,  21  N.  E.  934  ST^"a  ^^2Ji\  l^,  ^«®- m.    i^*  ^^'  ^ 

Jjuoas  V.  Hart,  5  Iowa,  415;  Kirk  v.  HamiJr  ^'^:  ^^^'*  ^«"  ^-  ^^^'  ' '  ^^«-  ^^2. . 

ton,   102  U.  S.  68,  26  L.  U.  79;   Stone  v.  ,  ^^^^*^    °^°'?^{    "H  ^^""^a'^^ ,  ""^^X'^f   ^^ 

ryree,  30  W.  Va.  701,  5  S.  E.  878    Storrs  v.  ^^*"1  P«^^  ?"^,  the  hands  of  a  third  per- 

^rk^,  6  Johns.  Ch.  i66,  10  Am.  Dec.  316.  "^'^'^f  P*"?^^  '^^^^^^  ^J  r^^"""^  %^'''^°*  f** 

The  moneys  obtained  from  appellants  and  receipt  in  due  course  of  business   for  a  vain- 

others  in  like  estate,  by  the  fraudulc^t  mis-  able  consideration,  and  without  any  notice 

representutions  and  concealment   will  be  im-  j  BigeTow,'Fr.  p.  494 ;  Miller  v.  Fraley,  21 

preyed  with  a  trust  in  the  hands  of  the  In-  ^^j^   3^    ^^;tirw  v.  Warren,  115  Mass.  514; 

4ustnal  Mining  &  Guaranty  Company.  ^haffin  v.  Kimball,  23  111.  36;  Campbell  y. 

Fiiifo,!  v/aws^n,  99  Cal.o9l,  34  Pac.  331;  whitson,   68   111.   240,    18    Am.    Rep     553; 

^ebraska   Nat,   Bank   v.   Johnson,  51    Neb.  Brown  \.  Fitch,  ^2  Conn.  ^oi2',  Throckmorton 

54C,  71  N.  W.  294 ;  Dunn  v.  Zmlling  Bros.  94  v.  Rider,  42  Iowa,  84;  Perry,  Tr.  S  219. 

lou-a.  233,  62  N.  W.   740;   American  Sugar  Where  a  note  is  shown  to  have  been  fraud- 

R*f.  Co.  V.  Fonchrr,  145  N.  Y.  r)52,  27  L.  R.  ulently    put    into    circulation,     the     burden 

A.  757,  40  N.  E.  200;   Nester  v.   Gross,  66  shifts  to  the  holder  to  show  he  received  it 

Minn.  371,  69  N.  W.  39;  Perry,  Tr.  SS  171,  before  maturity,  without  notice,  and  for  a 

217 :  Beach,  Trusts  &  Trustees,  {  182.  valuable  consideration. 
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Thompson  v.  Sioua;  Falh  Nat.  Bank,  150  Porter  v.   Wheeler,  105  Ala.  451,   17  So. 

U.  S.  237,  37  L.  ed.  1005,  14  Sup.  Ct.  Kep.  221;    Knouff  v.    Thompson,     16    Pa.    357; 

94;  Stetiart  v.  Lansing,  104  U.  S.  500,  20  Sulphinc  v.  Z>wfi6ar,  55  Mi88.  255;  Bales  ▼. 

L.  ed.  868;  Smith  v.  Livingston,  111  Muss.  Perry,  51  Mo.  449;  Frazee  v.  Frazcc,  7f>  Md. 

342;  Camden  Safe  Deposit  d  T.  Co.  v.  A 6-  27,  28  Atl.   1105;   7?ice  v.  Dewey,  64  Barb. 

6o/f,  44   N.  J.  L.  257;    2  Randolph,  Ck)m.  455;  Brinckerhoff  v.  Lansing,  4t  Johns.  Ch. 

Paper,  §  1026;  Louisville,  xV.  A.  «£■  C.  jB.  Co.  65,  8  Am.  Dec.  538. 

V.  O/'io  Valley  Tmprov.  d  Contract  Co.  57  Knowledge  by  an  owner  of  land  that  one 

FcmI.   42;    Shain  v.   Oooduin,  46  Fed.  564;  is  about  to  4)U7  it  from  another  doc«  not  im- 

Merchants  Exrh.  Nat,  Bank  v.  New  Bruns-  pose  upon  the  owner  the  duty  to  5<ock  out 

irirk  Sav.  hist.  33  N.  J.  L.  170.  that  one^and  advise  him  not  to  buy. 

In  cases  like  that  at  bar.  equity  requires  Bramble  v.  Kingsbury,  3ft  Ark.  131. 

tlie   nio«it    positive  and   specific   denial   and  A  landowner  is  not  estopped,  by  knowin;; 

disproof  of  knowledge.  that  a  lithographed  map  showing  n  suImH- 

i'orry,  Tr.  §  219;  Story,  Eq.  Jur.  S  400;  vision  of  his  land  into  lots  and  blocks  is  in 

If  oily  V.  Missionary  Society,  180  U.  S.  284,  circulation,  to  deny  the  validity  of  such  sub- 

45  L.  ed.  531,  21  Sup.  Ct.  Rep.  395.  division. 

Before  the  party  can  retain  the  funds,  he  Sullitan  y.  Davis,  29  Kan.  28. 

ntiisl  show  he  gave  credit  on  the  faith  of  The  party  yvho  has  placed  his  written  title 

them.  on  record  has  given  the  notice  which  every 

Wilson  V.  Smith,  3  How.  763,   11  L.  ed.  person  is  bound  to  know  and  respect.    The 

820:   United  States  v.  State  Nat.  Bank,  96  law  does  not  require  him  to  go  further.  But 

U.  S.  30,  24  L.  ed.  647.  if  he  speaks  or  acts,  it  must  be  consistent 

Wliero  an  njjent  receives  funds  of  his  prin-  with  his  legal  title.     The  law  distinguishes 

cipnl,.  and  mingles  them  with  his  own,  and  between  silence  and  encouragement, 

then   draws   from   the  common   fund,   with-  Knouff  v.  Thotnjtson,   16  Pa.  357. 

drawals  for  his  own  use  will  be  attributed  The  doctrine  of  estoppel  tw  pais  should  not 

to  his  fimds,  and  withdrawals  in  behalf  of  be  too  readily  extended,  when  the  effect  of 

his  principal  attributed  to  the  funds  of  his  it  is  to  devest  men  of  their  estates  in  lands. 

print'ipal.  Davis  v.  Davis,  20  Cal.  23,  85  Am.  Dec. 

Pcarc^  V.  Dill.  149  Ind.  142.  48  N.  E.  788;  157;  Trenton  Bkg.  Co.  v.  Duncan,  86  N.  Y. 

Blair  v.  Uill,  16r.  N.  Y.  672,  59  N.  E.  1119;  221. 

Smith  V.  Combs,  49  N.  J.  Eq.  420,  24  Atl.  9.  It   is  diftieult  to  imagine  how  the  conceal- 

Mcssrs.  W.  C.  Scarritt  and  H«  C.  Mo-  ment  of  a  fact  which  an  individual  of  com- 

Dongal  argued  the  cause,  and,  with  Mr.  E.  mon  pnidenee  and  sagacity  ean  discover  can 

L.  Scarritt,  filed  a  brief  for  appellees:  con**titnte  a  fraud. 

There  is  no  such  thing  as  an  estoppel  in  Alexander  ▼.  Kerr,  2  Rawlo,  00,  19  Am. 

pais  for  neglecting  to  speak  or  act,  where  Dec.  616. 

the  party  did  not  know  the  facts  which,  if  Plaintiffs  were  not  justified  in  relying  on 

known,    would    have   made    it   his   duty   to  the  statements  of  the  prospectus  a-*  estnblish- 

speak.  ing,  as  against  the  world,  that  the  title  to 

Delaplaine  v.  Hitchcock,  6  Hill,  14;  Acton  the  mines  was  vested  in  the  Oold  Couipany. 

V.  Dooley,  74  Mo.  63;  Oalbrcath  v.  Newton,  Bnnqvr  Franro-Fgyptimnc  v.   /?roirt».  34 

30  Mo.  App.  380;  Boggs  v.  Merced  Min.  Co.  Fed.  196;  MacSwinnev,  Mines*,  pp.  187,  189; 

14  Cal.  '279.  Curling  v.  Fliifht.  2  IMiill.  (^h.  613;   JInlmcs 

Mere  silence  or  inaction  of  one  who  holds  v.  Powell,  8  DcG.  M.  &  G.  572. 

the  record  title  to  real  property  will  not  es-  If  the  purchaser  is  intending  to  rely  upon 

top  him  from  asserting  his  title  thereto  as  the  loose  expressions  of  a  prospectus,  it  be- 

evidenced  and  proclaimed  by  the  public  rec-  comes  his  duty  to  read  every  word  of  it,  and 

ords.  to  give  those  words  their  usually  accepted 

Kingman  v.  Oraham,  61  Wis.  232,  8  N.  W.  meaning. 

181;  Rice  v.  Dewey,  54  Barb.  455;  Snlphine  l^igdow,  Estoppel,  p.  562. 

V.    Dunbar,   55   Miss.   255;    Mayo   v.    Cart-  rphe  representation  to  justify  a  prudent 

Wright,  30  Ark.  407 ;  Knouff  v.  Thompson,  ,„j^„  j^  acting  upon  it  must  be  plain,  not 

16  Pa.  357;   i/arA-^iairt^y.  0  Coimor,  52  Ga.  doubtful  or  matter  of  questionable  inference. 

183,  21  Am.  Rep.  249;  Bigolow  Estoppel   pp.  rUlotson  v.  Mitchell,  111  111.  518;  Blodg- 

•"/!;.  576;    V'tcte   V    Judson    82   N     \.    32;  ^^^  ^,   ^           97  ^^^  o,..,    jj  ^   y^y   ,,,,,     ,^^^^ 


ntii  :  rcopit:  V.  nauK  of  a.  a.  to  n.  x.  0*0;  ,   ,       •  .». 

11    Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  432;  «^^  of  things.                 ^^«     ,     ^             ^, 

Thorn ps^on  v.  Simpson,  128  N.  Y.  270,  28  N.  ^'^^i^r^  Estoppel,  p.  555;  Jackson  v.  Al- 

E.  027;  Dameron  v.  Jamison^  143  Mo.  483,  ^y  120  Mass.  64;  Burgess  v.  ScUgmau,  107 

45  S.  W.  258.  U.  S.  20,  27  L.  ed.  359,  2  Sup.  Ct.  Rep.  10; 

Aiid  ho  will  not  be  estopped  by  his  silence,  Starry  v.  Koiab,  65  Iowa,  267.  21    N.  W. 

tlK>iigli   lie  may  know  or  be  informed  that  600. 

othns  jiH'  negotiating  for  rights  and  inter-  Presumptions  favor  defendants, 

ests  in  property  bound  by  Ids  title  of  record,  Southun  ncvclopmentro.  v.  Silra.  12.'.  TT. 

as  he  is  under  no  obligation  to  warn  or  ap-  S.  249,  31  L.  ed.  680,  8  Sup.  VX.  Rop.  8sl. 

priae  thom  of  that   which   the  record  dis-  The  words  "lielonging  to"  mean  alnrnt  the 

same  as  "the  property  of,"  and  the-se  terras 
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when  applied  to  real  estate  are  of  a  vague 
and  indefinite  significance. 

Gitchell  V.  Kreidler,  84  Mo.  476;  People 
ex  rel,  Morgenihau  v.  Cody,  105  N.  Y.  299, 
11  N.  E.  810. 

The  silence  and  inaction  which  create  an 
estoppel  occur  under  such  circumstances, 
nnd  are  committed  by  a  person  sustaining 
aiich  a  relation  to  the  other,  that  the  person 
seeking  to  enforce  the  estoppel  would  reason- 
ably presume  such  silence  and  inaction  to  be 
Si  positive  representation,  on  the  part  of  the 
c^tner,  of  the  truth  of  the  fact,  of  which 
"t^he  contrary  is  sought  to  be  asserted. 

Pom.  Eq.  Jur.  §  805;  Bloomfield  v.  Char- 
ter Oak  Xat.  Bank,  121  U.  S.  121,  30  L.  ed. 
023,  7  Sup.  Ct.  Rep.  865;  Bigelow,  Estoppel, 
-4th  ed.  p.  445;  Oray  v.  Gray,  83  Mo.  106; 
:yate8  V.  Hurd,  8  Colo.  343,  8  Pac.  575;  Dela- 
^laine  v.  Hitchcock^  6  Hill,  14;  Sulphine  v. 
J)uf%har,  65  Miss.  255;  Herman,  Estoppel  & 
I?cs    Adjudicnta,   §   948;   Com.  v.   Moltz,   10 
-■.'a.  527,  51  Am.  Dec.  499;  Brevoer  v.  Boston 
«t  W.  R.  Corp.  5  Met.  479,  39  Am.  Dec.  694; 
Sogge  v.  Merced  Min.  Co.  14  Cal.  279;  Hen- 
^mhaw  V.  Biascll,  85  U.  S.  255,  21  L.  ed.  835; 
JU organ  v.  Chicago  d  A.  It.  Co.  90  U.  S.  716, 
24   li.  ed.  743;  Leather  Mfrs.  Nat.  Bank  v. 
JU  organ,  117  Q.  S.  108,  29  L.  ed.  816,  6  Sup. 
<Dt.  Rep.  657 ;  Brant  v.  Virginia  Coal  d  /.  Co. 
03  U.  S.  326,  23  L.  ed.  927. 

When  one  has  got  the  estate  of  another, 
lie  ought  not,  in  conscience,  to  be  allowed  to 
Iccrep  it  without  paying  consideration. 

Chilian  v.  Braidcn,  67  U.  S.  458,  17  L.  ed. 
r?04 ;  Slide  d  S.  Gold  Mines  v.  Seymour,  153 
TJ.  S.  509,  38  L.  ed.  802,  14  Sup.  Ct.  Rep. 
942. 

Mr.  Justice  Brown  delivered  the  opinion 
of  the  court: 

The  principal  defendants  to  this  suit  are 
3  l>awler  and  Wells  •(hereinafter  termed  "the 
defendants''),  and  the  case  turns  upon  their 
«oniplicity  in,  and  responsibility  for,  the  con- 
tents of  the  prospectuses,  which  are  full  of 
exaggerated   and   delusive    statements,   and 
'were  undoubtedly  a  gross  fraud  upon  persons 
^who  took  stock  upon  the  faith  of  their  ex- 
uberant promises.     Indeed,  they  were  of  such 
«  character  as  to  create  surprise  that  intel- 
ligent investors  should  have  believed  their 
«tatements  to  be  true.     The  representation 
upon  which  the  greatest  reliance  is  placed 
38  that  contained  in  the  American  prospec- 
tus; that  "the  titles  are  unquestionable  to 
the  Seven  Stars,  Hillside,  Happy  Jack,  and 
other  mines,  being  held  under  United  States 
patents;"  and  in  the    English    prospectus, 
that  "the  mines  oumed  by  the  company  are 
situated    in    the    Eureka     mining    district, 
Vavapai  county,  Arizona,"    and    that    "the 
title  18  indefeasible,  being  United  States  pat- 
ents to  five  chiims,  together  with  several  lo- 
cations as  ensenients." 

Attached  to  these  prospectuses  was  a  map 
entitled  ''map  of  the  group  of  mines  belong- 
ing to  the  Seven  Stars  Gold  Minini:  CoJii- 


pany."'  Jt  is  true  that  there  is  neither  in 
the  prospectuses  nor  in  the  map  a  distinct 
assertion  that  the  legal  title  to  the  proper- 
180  If.  8. 


ties  mentioned  was  vested  in  tlie  Seven  Staim 
Company;    but  we  think   that  no  one  can 
read  them  without  inferring  and  believing 
that  the  Seven  Stars  was  the  owner  of  these 
properties,  and  that  the  net  proceeds  of  their 
operation  would  be  distributed  in  dividends 
to  stockholders.    Ab  they  were  circulated  as 
an  inducement  to  take  stock  in  the  enter* 
prises,  we  are  bound  to  interpret  them  by  the 
effect  they  would  produce  upon  an  ordinary 
mind.    Andretce  v.  Mookford  [1896]  1  Q.  a. 
372.    They  were,  however,  even  more  dam- 
aging in  their  omissions  than  in  their  state- 
ment.   No  mention  was  made  of  the  fact 
that  the  title  to  these  properties  stood  in  the 
names  of  Lawler  and  Wcdls ;  no  allusion  to 
the  Cowland  agreement,  witii  its  provisions 
for  forfeiture,  nor  to  the  fact  that  liie  only 
interest  of  the  company  was  an  equitable 
right  to  the  properties    after   the   sum   of 
$450,000  had  been  realized  from  the  profits 
and  paid  to  defendants.    In  estimating  tJie 
probability  of  subscribers  being  misled  Inr 
these  prospectuses  we  may  take  into  consid- 
eration, not  only  the  fsucta  stated,  but  the 
facts  suppressed.    New  Brunnciok  d  *0,  R,[ZB5] 
d  Land  Co.  v.  Muggeridge,  1  Drew.  &  S.  363. 
They  are  entitled  to  know  the  cons  as  well 
as  the  pros.     Ohickstein   v.  Bamea  [1900] 
A.  C.  240;  Hubbard  v.  Weare,  79  Iowa,  678, 
44  N.  W.  915;  Uayvyard  v.  Leeaon,  176  Mass. 
310,  49  L.  R.  A.  725,  57  N.  E.  656;  Re  Leeds 
d  H.  Theatres  [1902]  2  Ch.  809. 

It  does  not  appear,  however,  that  these 
defendants  were  promoters  or  interested  in 
the  organization  of  the  guaranty  companT, 
or  the  Seven  Stars  Company,  or  in  the  sale 
of  the  capital  stock  of  such  companies,  id- 
though  they  knew  that  Warner's  intention 
wajB  to  incorporate  a  company,  and,  to  use 
the  language  of  one  of  the  defendants,  "work 
it  for  all  there  was  in  it."  As  they  were  not 
concerned  in  the  methods  used  to  procure 
subscriptions  to  stock,  or  in  tiie  statements 
made  in  the  prospectuses,  it  is  difficult  to 
see  how  they  can  be  held  responsible,  unless 
they  are  made  so  by  the  fact  that  they  knew 
and  connived  in  the  misstatements  as  to  the 
title  of  the  company.  But  while  they  miffht 
have  known  that  the  prospectuses  were  being 
issued,  they  were  under  no  obligation  to  read 
them  or  contradict  thdr  exag^rated  state- 
ments and  promises.  In  their  agreement 
with  Cowland  thefv  had  stipulated  that  he^ 
or  his  assignee,  should  explore,  work,  and 
operate  the  property,  and  they  could  not 
have  failed  to  know  that  this  would  be  done 
through  a  company  organized  for  that  pur- 
pose. Such  company  would  be  authorised 
to  issue  prospectuses  and  obtain  subscrip- 
tions to  stock  as  best  it  could,  and,  clear ^, 
defendants  were  not  bound  to  supervise  its 
methods  in  doing  so,  or  render  themselves 
responsible  for  statements  made  by  the  com- 
pany, provided  they  did  not  indorse  them. 
Tliere  were  no  relations  between  them  and 
tlie  purchasers  of  the  capital  stock,  and  no 
duty  on  their  part  to  interfere  with  the  cir^ 
culation  and  distribution  of  the  prospectuses 
and  mapH,  or  to  inform  the  subscribers  per- 
sonally that  they  were  the  owners  of  the 
legal  title  to  the  property.     They  had  the 
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right  to  rdy,  so  far  as  respected  these  com- 

S;iue8  and  their  stockholders,  upon  the  fact 
at  their  title  was  of  record,  and  was  notice 
of  their  rights  to  every  one  who  contem- 
plated taking  stock  in  the  company. 

The  testimony  hearing  upon  the  complicity 
of  Lawler  and  Wells  with  the  preparation  of 
[866  J  these  prospectuses  and  maps  is  *such  as 
amounts  rather  to  a  suspicion  that  they 
may  have  known  and  approved  of  their  con- 
tents, than  to  positive  proof  that  they  re- 
ceived their  indorsement.  Of  course,  if  it 
were  shown  that  they  were  put  forth  by 
them  personally,  with  knowledge  upon  their 
part  of  their  contents,  and  of  the  falsity  of 
their  statements,  and  that  they  were  issued 
as  a  hasis  of  obtaining  subscriptions  to  stock, 
th^  would  be  justly  held  liable  as  partici- 
pants in  the  fraud;  but  tlie  mere  fact  that 
they  turned  over  the  organ! zaiion  of  the 
company  to  other  parties,  who  would  pursue 
the  usual  course  of  issuing  prospectuses  for 
the  purpose  of  raising  subscriptions,  would 
not,  of  itself,  charge  them  with  the  duty  of 
eocamining  and  verifying  their  statements. 

The  facts  principally  relied  upon  are  that 
the  defendants  caused  to  be  delivered  to  Mr. 
Rickard,  an  agent  of  Cowland,  a  report  pre- 
viously made  upon  the  mines,  known  as  the 
Blauvelt  report,  together  with  a  map  of 
the  underground  workings  of  the  mines, 
known  as  the  Blauvelt  map,  as  well 
as  copies  of  the  smelter  and  milling 
returns  of  ores  shipped  from  the  mines, 
known  as  the  "  smelters'  returns.'*  It 
is  not  found,  however,  that  these  docu- 
ments were  false  in  any  particular,  except 
tlie  map,  which  was  prepared  by  one  Brodie, 
without  the  knowledge  of  the  defendants, 
but  was  seen  by  defendant  Lawler  hanging 
in  the  oflioe  of  the  companies  in  New  York, 
and  was  entitled  'Tlat  of  the  Hillside  and 
adjoining  claims,''  although  it  appears  that 
afterwards,  without  the  knowledge  of  Law- 
ler, these  entitling  words  were  changed,  be- 
fore the  maps  were  distributed,  to  the  words, 
"Map  of  group  of  mines  belonging  to  the 
Seven  Stars  Gold  Mining  Company."  It 
thus  appears  that  when  Lawler  saw  this  map 
it  contained  no  words  indicative  of  owner- 
ship in  the  Seven  Stars  Company.  It  also 
appeared  that  in  August  of  the  same  year 
defendant  Wells  visitiKl  the  office  of  the  guar- 
anty company  in  New  York,  and  while  there 
had  an  interview  with  Warner,  president  of 
both  companies:  but  the  evidence  does  not 
show  that  anything  was  said  to  Wells  about 
the  plans  of  the  companies,  or  the  issue  and 
circulation  of  a  prospectus;  although  Lawler 
became  aware  of  the  fact  that  the  prospec- 
tus was  being  prepared  for  circulation,  and 
[267]  for  the  *  purpose  of  promoting  the  sale  of  the 
stock  of  tne  company,  and  that  the  Blauvelt 
report  and  map  were  being  used  in  connec- 
tion with  it. 

In  October,  1892,  Warner  represented  to 
the  defendants  that  he  was  unable  to  place 
the  securities  he  held,  in  time  to  meet  the 
puyniont  of  that  portion  of  the  pricv.  falling 
due  November  12,  and,  relying  upon  liiu  rep- 
resentitionH  and  requests,  defendants  agree<l 
to  An  cxteiiF'ion  of  the  time;  but  on  May  8, 
SOS 


1803,  the  whole  scheme,  to  far  as  Warner 
was  connected  with  it,  collapsed  by  his  exe- 
cuting a  general  assignment  of  his  property 
for  the  b^efit  of  his  creditors.  Derancunts, 
learning  of  this,  made  a  further  agreement 
with  Cowland,  extending  the  time  for  pay- 
ment under  his  agreement,  receiving  as  part 
of  the  consideration,  $50,000  par  value  of 
the  guaranteed  capital  stodc  of  the  Seven 
Stars  Company,  and  the  aj^pointment  of 
Lawler  as  manager  of  the  mines.  In  May, 
1893,  Lawler  received  notice  in  writing  that 
remittances  on  account  of  the  Cowland  con- 
tract were  being  made  from  money  derived 
from  the  sale  of  stock  of  the  Seven  Stars 
Company,  and  in  August,  1893,  the  chancery 
court  of  New  Jersey,  in  which  state  the  com- 
pany was  incorporated,  appointed  defendant 
Griffin  receiver  of  both  companies.  In  Sep- 
tember, defendants,  as  owners  of  the  legal 
title,  and  exercising  their  rights  under  the 
original  escrow  agreement,  entered  into  pos- 
session of  the  group  of  mines,  and  remained 
in  exclusive  possession  until  September, 
1897,  when  a  receiver  was  appointed  by  an 
Arizona  court. 

The  moat  important  item  of  testimony, 
and  one  which  lies  at  the  basis  of  this  suit, 
is  the  fact  that  the  defendants  received  from 
the  proceeds  of  the  mines,  during  their  op- 
eration by  the  Seven  Stars  Company,  sums 
aggi'<^<^ting  $47,812.25,  and    also    received 
from  Warner  and  others,  on  account  of  thi 
purchase  price  of  the  property,  $112,339.U(>. 
This,  however,  they  had  a  perfect  right  t< 
do  under  their  contract,  unless   they  wer<^  —  ^ 
distinctly  apprised  of  the  fact  that  it  was 
fraudulently  procured.     But  the  prospect uj^^ 
map,  and  application  were  prepared  undo 
the  supervision  of  Warner,  and  the  docic 
ments  framed  in  accordance  with  his  views 
The  evidence  tends  to  show  that  while 
fendants  had  knowledge  of  the  preparatic 
and  circulation  of  the  prospectus  *and  map& 
knowledge  of  the  statements  and  represent, 
tions  contained  in  them  is  not  brought  h< 
to  them,  nor  were  they   bound  to  infc 
themselves  as  to  their  contents. 

There  are  further  findings  that 
ants  in  October,  1892,  became  aware 
the  American  prospectus  was  being  disti  ib- 

uted  by  the  guaranty  company,  and  tl^^rtat 
they  did  not  at  any  time  protest  against  iti 

preparation  or  circulation,  or  in  any* 
give  notice  of  their  rights  in  the  mines 
any  of  the  purchasers  of  the  stock  of 
Seven  Stars  Company,  except  as  such  noi 
miglit  bo  Imputerl  to  them  through  the 
ord  title  in  defendants.     But  it  is  furt= — -W 
found  that  they  did  not,  at  the  time  the  ^sub- 
scriptions  to  the  stock   were  being  m^i^dc^ 
make  any   representations    or    eonunui^^  Mo- 
tions to  any  subscriber  to  said  stock;        nor 
did  tliey  have  any  notice  or  knowledge   "A^st 
any  moneys  received  by  them  on  aocouTB.'^  <xf 
the   ])iircliase   price   formed   a   part  of       ^ 
money  ruiscxl  from  subscriptions    to   m^ock 
and  paid  by  the  guaranty  company  oam  ac> 
count  of  the  purchase  price, — at  least,   A^ 
until  May  20,  1893,  when  nearly  all  the  psy- 
ii>ents  hud  been  made.     Neither  wers   ihej 
interested,  as  promoters  or  otherwise,  in  tht 
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organization  of  either  of  the  corporations, 
or  in  the  issue  or  circulation  of  the  prospec- 
iusesy  or  the  sale  of  the  capital  stock. 

Were  they  bound  to  refuse  the  money 
when  it  was  tendered  them?  Even  if  de- 
fendants had  knowledge  or  notice  that  pay- 
ments received  by  them  on  account  of  the 
purchase  price  were  made  from  moneys 
raised  from  subscriptions  to  stock,  there 
was  no  impropriety  in  receiving  their  money 
from  the  proceeds  of  the  sales  of  the  stock, 
although  the  contract  specified  only  that 
Uiey  should  be  entitled  to  the  proceeds  of  the 
ore  mined.  As  they  had  agreed  to  sell  their 
interests  at  $460,000,  and  Cowland  had 
agreed  to  pay  that  amount,  it  may  be  as- 
sumed that  Uiis  was  the  reed  value  of  the 
properties  at  that  time.  This  amount  de- 
fendants had  a  right  to  receive  before  they 
surrendered  the  deed  of  the  properties,  but 
how  it  was  to  be  raised  was  no  concern  of 
theirs.  Granting  the  pro\ision  in  the  con- 
tract for  the  forfeiture  of  all  moneys  paid, 
in  case  the  sale  finally  fell  through,  to  have 
been  a  harsh  one  (and  in  fact  it  was  much 
less  harsh  than  it  appeared  to  be),  it  was 
[869] fully  understood  *and  asreed  upon  by  both 
parties;  and  while  a  bill  m  equity  might  not 
have  lain  to  enforce  it,  it  docs  not  follow  that 
defendants  will  be  compelled  to  return  the 
money  unless  they  actively  participated  in 
the  representations  under  which  it  was 
raised.  The  case  would  have  been  stronger 
if  the  Cowland  agreement  had  provided  dis- 
tinctly that  a  mining  company  should  be 
form^  and  defendanU  paid  from  the  pro- 
ceeds of  sales  of  its  stock,  but  the  agree- 
ment made  no  provision  how  the  money 
should  be  raised  or  from  what  fund  it  should 
be  paid,  except  that  the  proceeds  of  the  op- 
ei'ation  of  the  mines  and  the  ores  should  be 
at  once  paid  to  the  defendants  and  be  cred- 
ited on  tlie  agreement.  It  was  not  provided, 
however,  that  this  should  be  the  only  source 
from  which  the  money  should  be  raised. 

As  matter  of  fact,  the  guaranty  company 
was  engaged  in  promoting  sundry  mining 
and  industrial  enterprises,  including  the 
business  of  the  Seven  Stars  Company;  and 
during  the  time  the  payments  were  being 
made,  it  received  and  disbursed  the  sum  of 
$824,142.13,  which  was  deposited  in  its  own 
name  in  a  common  fund  in  the  Continental 
National  Bank,  and  checked  out  by  the  guar- 
anty company  in  its  various  business  enter- 
prises as  required,  and,  amongst  others,  to 
Hie  defendants  on  account  of  the  Cowland 
agreement.  These  checks,  which  were  gen- 
erally payable  to  Cowland,  were  collected  by 
the  payee,  the  money  transmitted  to  the 
Bank  of  Arizona,  and  placed  to  the  credit 
of  defendants  on  account  of  the  purchase 
price  of  the  property.  Between  June  15, 
1892,  and  September  18,  1893,  the  guaranty 
company  paid  out  for  operating  expenses, 
purchase  of  machinery,  purchase  price  of  the 
Hillside  group  of  mines,  dividends,  and  all 
other  expenses,  an  aggregate  sum  of  $380,- 
295.81, — over  $100,000  more  than  the 
amount  of  money  received  from  the  sale  of 
the  Seven  Stars  guaranteed  stock. 

The  case,  then,  comes  to  this:  Whether 
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the  mere  facts  that  defendants  knew  that  a 
prospectus  was  to  be  issued,  that  they  fur- 
nished the  Blauvelt  report  (not  shown  to  be 
false)  to  which  was  appended  a  map  indi- 
cating (though  not  to  their  knowledge)  that 
the  mines  belonged  to  the  Seven  Stars  Com- 
pany, and  that  *the^  might  have  informed [870] 
themselves,  if  they  had  cliosen  to  do  so,  of 
the  contents  of  the  prospectus,  and  did  ac- 
tually receive  a  large  amount  of  money 
without  knowing  the  source  from  which  it 
came, — render  them  liable  as  participants  in 
the  fraud  perpetrated  by  the  circulation  of 
the  prospectus. 

Putting  the  case  in  the  roost  favorable 
light  for  the  plaintiffs,  it  was  only  a  case  of 
estoppel  by  silence.  Indeed,  it  was  not  even 
an  ordinary  case  of  estoppel  by  silence,  but 
an  estoppel  by  silence  concerning  facts  of 
which  defendants  maj  have  had  no  actual 
knowledge.  To  constitute  an  estoppel  by  si- 
lence there  must  be  something  more  than  an 
opportunity  to  speak.  There  must  be  an  ob- 
ligation. This  principle  applies  with  pecu- 
liar force  where  the  persons  to  whom  notioe 
should  be  given  are  unknown.  So,  too,  tv 
constitute  an  estoppel,  either  by  express  re^ 
resentution  or  by  silence,  there  must  not  only 
be  a  duty  to  speak,  but  the  purchase  must 
have  been  made  in  reliance  upon  the  conduct 
of  the  party  sought  to  be  estopped;  and  the 
express  finding^  of  the  court  in  this  case  it 
"that  the  subscribers  to  the  capital  stock  of 
the  Seven  Stars  Company,  in  making  their 
several  subscriptions  therefor  and  payments 
thereon,  did  so  without  any  knowled^ 
of,  and  without  relying  on,  anything  said 
or  done,  or  omitted  to  be  said  or  done, 
in  the  premises  by  the  said  Trawler  and 
Wells,  or  either  of  them."  Granting  that  if 
these  subscribers  had  known  all  the  defend- 
ants knew  regarding  the  title  to  this  prop- 
erty, they  would  not  have  subscribed  to  tne 
stock  of  the  company,  it  does  not  follow 
that  defendants  were  bound  to  take  active 
steps  to  inform  the  public  of  that  which  al- 
rea!dy  appeared  upon  the  record. 

This  case  does  not  belong  to  that  class  of 
which  aregg  v.  Von  Phul,  1  Wall.  274,  17  L. 
ed.  536,  is  an  example,  wherein  it  was  said 
that  "if  one  has  a  claim  against  an  estate, 
and  does  not  disclose  it,  but  stands  by  and 
sufTers  the  estate  [to  be]  sold  and  improved, 
with  knowledge  that  the  title  has  been  mis- 
taken, he  will  not  be  allowed  afterwards  to 
assert  his  claim  against  the  purchaser." 
Such  cases  are  believed  to  be  confined  to 
those  where  the  party's  silence  is  inconsist- 
ent with  the  position  subsequently  assumed 
by  him,  as  where  he  sufl'ers  land  to  be  im- 
proved while  holding  an  unrecorded  deed  of 
it.  In  this  case,  however,  defendants'  posi- 
tion "was  perfectly  consistent  with  their  ti-[871] 
tie  of  record  and  with  the  Cowland  asree- 
ment,  which  distinctly  provided  that  Cow- 
land or  his  assignees  should  enter  into  pos- 
session, develop  and  work  the  mines  upon 
their  own  account,  though  paying  the  pro- 
ceeds to  them. 

But,  conceding  defendants  to  have  been 

apprised  of  the  contents  of  the  prospectus, 

it  would  certainly  be  an  exceptional  case  if 
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a  person  holding  a  deed  of  property  which 
he  has  placed  upon  record  would  be  bound 
to  disclose  his  title  to  a  person  contemplating 
purchasing  or  making  improvements  upon 
the  land,  or  would  be  estopped  from  making 
his  claim  thereto  by  mere  silence,  since  he 
has  a  right  to  rely  upon  the  constructive  no- 
tice ffiven  by  the  record;  although  the  rule 
would  be  otherwise  in  case  of  positive  mis- 
representations upon  )iis  part.  Brant  v. 
Virginia  Coal  d  I.  Co.  93  U.  S.  326,  337,  23 
L.  ed.  927,  929;  Knouff  v.  Thompson,  16  Pa. 
357;  Brinckerhoff  v.  Lansing,  4  Johns.  Ch. 
65,  8  Am.  Dec.  638;  Rice  v.  Devcey,  54  Barb. 
455;  Kingman  v.  Graham,  61  Wis.  232,  8  N. 
W.  181;  Sulphine  v.  Dunbar,  66  Miss.  265; 
Porter  v.  Wheeler,  105  Ala.  461,  17  So.  221. 
The  authorities  also  recognize  a  distinction 
between  mere  silence  and  a  deceptive  silence 
accompanied  by  an  intention  to  defraud, 
which  amounts  to  a  positive  beguilement. 
Bumner  v.  Beaton,  47  N.  J.  Eq.  103,  19  Atl. 
884;  Hill  v.  Epley,  31  Pa.  331;  Markham  t. 
O'Connor,  52  Ga.  183,  21  Am.  Rep.  249. 

For  instance,  if  a  mortgagee  stood  by 
while  a  mortgagor  was  selling  a  piece  of 
property  to  a  person  whom  the  mortgagee 
knew  was  purchasing  the  property  upon  the 
supposition  that  it  was  unenciunbered,  he 
might  be  estopped  by  his  silence,  even  thoufffa 
his  mortgage  were  of  record.  But,  upon  the 
other  hand,  if  he  were  merely  informed  that 
the  moi*tgagor  was  endeavoring  to  sell  the 
property  as  unencumbered,  he  would  clearly 
be  under  no  obligation  to  look  up  the  pur- 
chaser, or  to  inform  the  public  generally  of 
the  existence  of  the  mortgage.  In  such  case 
he  might  safely  rely  upon  the  record.  No 
duty  to  speak  arises  from  the  mere  fact 
that  a  man  is  aware  that  another  may  take 
an  action  prejudicial  to  himself  if  the  real 
facts  are  not  disclosed.  Sullivan  y.  Davie, 
29  Kan.  28.  As  stated  by  Bigelow  on  Estop- 
])el,  5th  ed.  page  596:  "So  Ions  as  he  is 
not  brought  into  contact  with  the  person 
[272]  about  to  act,  and  does  *not  know  who  that 
person  may  be,  he  is  under  no  obligation  to 
seek  him  out,  or  to  stop  a  transaction  which 
is  not  due  to  his  own  conduct  as  the  natural 
and  obvious  result  of  it."  It  cannot  be  that 
A  would  be  estopped  by  silence  with  respect 
to  his  title  to  property  which  B  is  about  to 
purchase,  when  he  has  no  knowledge  that  B 
contemplates  buying  and  B  has  no  knowledge 
that  A  is  connected  with  the  property.  We 
know  of  no  case  holding  that  a  man  is  es- 
topped by  silence  as  against  the  public,  or 
any  particular  person  with  whom  he  has  no 
fiduciary  relation.  It  was  said  by  the  court 
of  appeals  of  New  York  in  Viele  v.  Judson, 
82  N.  Y.  32,  40,  of  the  cases  holding  a  party 
to  be  estopped  by  his  silence:  "In  all  of 
them  the  silence  operated  as  a  fraud  and  ac- 
tually itself  misled.  In  all  there  was  both 
the  specific  opportunity  and  apparent  duty 
to  speak.  And,  in  all,  the  party  maintain- 
ing silence  knew  that  some  one  else  was  rely- 
ing upon  that  silence,  and  either  acting  or 
ab^ut  to  act  as  he  w^ould  not  have  done,  had 
the  truth  be^i  told.  These  elements  are  es- 
sentia)  to  create  a  duty  to  speak." 
Before  holding  that  defendants  are  liable 
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by  reason  of  their  silence  it  ought  to  be 
to  appear  what  action  they  could  have  taken 
to  prevent  the  perpetration  of  the  fraud  eai> 
bodied  in  the  prospectus  and  maps.  If  thij 
had  actually  participated  in  it  by  etreolttt 
ing  these  documents,  or  representing  them  to 
be  true,  the  case  would  have  been  different; 
but  if  they  be  held  at  all  it  muat  be  fay  re^ 
son  of  their  silence  and  inaction,  when  ft  to 
not  even  shown  that  they  were  cognisant  of 
the  statements  contained  in  them.  They  mnj 
have  seen  them,  but  they  were  not  bound  to 
read  them,  or  inform  themselves  of  the  truth 
of  their  statements,  since  they  were  no  party 
to  them  in  any  way  whatever,  and  were  in- 
terested only  in  obtaining  payment  for  their 
property.  But,  conceding  tiiat  they  wen 
fully  apprised  of  their  contents,  what  aetimi 
were  they  bound  to  have  taken  ?  They  oould 
not  give  notice  to  the  hundreds  of  thousands 
to  whom  the  prospectuses  were  sent,  sinos 
th^  were  not  even  apprised  of  their  namei 
or  addresses.  A  notice  to  the  company  not 
to  send  out  these  prospectuses  would  have 
been  equally  futile,  in  case  the  directors 
chose  to  disregard  *it,  since  they  could  not[ 
control  their  action,  nor  could  they  haw 
sustained  a  bill  for  injunction,  since  tlisj 
could  have  shown  no  personal  injuir  to 
themselves  by  reason  of  the  action  of  the 
promoters. 

The  difficulty  of  doing  exact  justice  to  tlis 
plaintiffs  in  this  case,  without  also  doing  an 
injustice  to  the  defendants,  suggests  awSher 
reason  why  they  should  not  be  charged  with 
liability  for  the  circulation  of  this  prospee* 
tus  and  map,  without  clear  proof  of  tncir 
complicity.  At  the  time  of  the  sale  of  these 
mining  properties  their  real  value  must  hate 
been  unknown.  If  the  mines  proved  success 
ful  they  may  have  been  worth  millions;  if 
unsuccessful,  they  would  be  of  little  value,^ 
perhaps  worthless.  The  amount  agreed  upoBi 
$460,000,  was  one  which  the  defendants 
willing  to  take  as  a  compromise,  and 
which  the  plaintifTsf  were  willing  to  pay 
a  speculation.  Each  party  to  the  sale  took 
his  own  chances,  and  no  complaint  is  made 
of  unfair  dealing  on  either  side.  In  their 
cross  complaint  defendants  tendered  to  the 
court,  and  offered  to  deliver,  the  deed  and 
possession  of  the  mines,  upon  the  payment 
of  the  residue  due  them  under  the  escrow 
agreement.  If  the  property  be  now  mors 
valuable  than  the  amount  agreed  to  be  paid, 
no  reason  is  apparent  why  tne  tender  should 
not  have  been  accepted.  If,  as  appears  to  be 
more  probable,  it  is  of  less  value,  or  wholly 
valueless,  the  defendanto  in  refunding  the 
amount  paid  would  not  only  lose  thai 
amount,  but  all  possibility  of  reselling  tl» 
mines  to  other  parties,  and  would  tberdqr 
assume  the  risk  of  an  unfortunate  specolft- 
tion,  which  the  whole  design  of  the  sale  was 
to  impose  upon  the  purchasers  under  tht 
Gowland  agreement,  namely,  the  plaintiffaf 
In  making  the  purchase  the  vendees  wen 
willing  to  assume  the  risk  of  the  mines  pior- 
ing   unsuccessful.    The   vendors    were  etl- 

t[The  word  "plalotiffs**  is  obviously  here  tUr 
advertently  used  for  '*other  defendants'*  or  "^0^ 
defendanta**~Ed.] 
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dently  unwilling  to  take  this  risk,  and  pre- 
ferred to  take  a  sum  certain  for  their  spec- 
ulative chances.  Assuming  that,  in  equity, 
the  defendants  could  be  called  upon  to  re- 
fund the  money  paid,  it  seems  unjust  that 
they  should  also  be  saddled  with  the  burden 
of  an  unfortunate  speculation.  In  short, 
the  circumstances  have  so  changed  that  jus- 
tice cannot  be  done  without  imposing  dam- 
ages upon  tlic  defendants  which  were  not 
within  the  contemplation  of  the  parties. 
574]  'If  the  first  alternative  prayer  of  the  bill 
were  granted,  and  it  were  adjudged  that  the 
defendants  were  estopped  from  asserting 
that  the  Seven  Stars  Company  was  not  the 
owner  of  the  mining  properties,  and  adjudg- 
ing such  company  to  have  full  title  thereto, 
and  that  defendants'  should  also  repay  all 
the  proceeds  of  ore  taken  therefrom  and  re- 
ceived by  them,  amounting  to  $47,812.25,  it 
will  result  that  of  the  $450,000,  agreed  upon 
as  the  price  of  the  property,  they  would  have 
rcooived  but  $112,339.90,  and  would  lose 
$337,060.04  of  the  amount  agi-eed  to  be  paid. 
Upon  Uie  other  hand,  if  the  second  alterna- 
tive prayer  were  granted,  and  defendants 
wore  adjudged  to  return  the  money  found 
due  in  the  first  decree  of  the  district  court, 
namely,  $180,130.82,  and  retake  the  prop- 
eii.y,  which  now  appears  to  be  of  little  value, 
thoy  would  bo  practically,  in  either  case, 
charged  with  the  entire  burden  of  the  ven- 
ture which  it  was  the  ex]ircss  object  of  the 
Cowland  agreement  to  avoid.  A  decree  that 
would  bring  about  this  result  would  savor  of 
punishment  to  defendants  rather  than  of 
compensation  to  plaintiffs. 

We  think  the  phiin tiffs  have  wholly  failed 
to  make  out  such  a  complicity  on  the  part 
of  the  defendants  with  the  preparation  and 
circulation  of  these  prosprctuaes  as  would 
make  them  liable  for  the  losses  which  the 
plaintiffs  have  doubtless  sustained. 

The  decree  of  the  court  below  is  therefore 
affirmed. 


MISSOURI     PACIFIC     RAILWAY    COM- 
PANY, Appt, 

V. 

UNITKD  STATES. 
(See  S.  C.  lUimrtiM-H  cd.  27-4   201.) 

Commerce  —  diftcriminatio)}  hjj  carriers  — 
riffht  of  Federal  la  to  offierm  to  maintain 
suit  to  restrain. 

1.  A  Kiilt  to  enjoin  a  common  currier  from  dis- 
criminating; between  lornlitios  in  viol»tion  of 
the  Act  to  UoKuJnto  ('omnior<'o  could  not  be 
broufirbt  on  behalf  of  tbo  United  States  by  its 
law  officers  at  the  roquest  of  the  Interstate 
Commerce  Commission  prior  to  the  passage 
of  the  act  of  Congress  of  February  19.  1903, 
the  3d  section  of  which  rxi)rcssly  authorizes 
the  proHecutloD  of  Ruch  suiis. 

2.  The  new  remedies  to  com|M«l  compliance  with 
the  Act  to  KefOilnte  Commerce,  given  by  the 
act  of  Congrcfls  of  February  19,  1903.  $  3,  are 
so  far  made  applicable  to  prior  pending  pro- 
ceedlngfp  to  enforce  the  former  act  by  the  pro- 
Tlalon  of  $  4,  that  pending  causes  shall  not  be 
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affected  by  the  repeal  of  conflicting  laws  pro- 
vided for  therein,  but  shall  be  prosecuted  to 
a  conclusion  in  the  manner  theretofore  pro* 
yided  *'and  as  modified  by  the  provisions  of 
this  act/*  that  a  decree  granting  the  relief 
prayed  for  irf  a  suit  brought  on  behalf  of 
the  United  States  by  its  law  officers  to  en- 
Join  discrimination  between  localities,  which 
suit  was  unauthorised  because  brought  before 
the  paasage  of  the  later  act,  must  l>e  reversed 
and  the  cause  remanded  for  further  proceed- 
ings  consistent  with  the  Act  to  Regulate 
Commerce  as  originally  enacted  and  subse- 
quently amended. 

[No.  108.] 

Arffued    January    2S,    26,   190S.    Decided 

March  9,  1905. 

APPEAL  from  the  United  States  Circuit 
Court  of  Appeals  for  the  Eighth  Circuit 
to  review  a  decree  which  affirmed  a  decree 
of  the  Circuit  Court  for  the  Second  Division 
of  the  District  of  Kansas  enjoining  a  com- 
mon carrier  from  discriminating  between 
localities  in  violation  of  the  Act  to  Regulate 
Commerce.  Reversed  and  remanded  io  the 
Circuit  Court  for  further  proceedings. 

Statement  by  Mr.  Justice  White  t 
The  original  bill  of  complaint  in  this 
cause  was  filed  on  behalf  of  the  Unit-cd 
States  against  the  present  appellant  in  the 
circuit  court  of  the  United  States  for  the 
second  division  of  the  district  of  Kansas  on 
July  26,  1893.  To  the  bill  a  demurrer  was 
filed  and  overruled.  5  Inters.  Com.  Rep. 
lOG,  65  Fed.  003.  Subsequently,  exceptions 
were  sustained  to  an  answer,  and  thereafter 
an  amended  answer  and  a  replication  were 
fijed.  The  questions  now  presented  for  de- 
cision, however,  were  raised  by  an  amended 
bill  filed  on  July  19,  1897.  In  such  amend- 
ed bill  it  was  alleged  that  the  suit  was 
hrouglit  on  behalf  of  the  United  Stat-es  by 
the  United  States  attorney  for  the  district 
of  Kansas,  by  the  authority  of  and  under 
the  direction  of  the  Attorney  General  of  the 
United  States,  and  that  such  authority  and 
direction  had  been  given  in  pursuance  of  a 
request  of  the  Interstate  Commerce  Com- 
missiion  of  the  United  States  "that  the 
United  States  attorney  for  the  district  of 
Kansas  be  authorized  and  directed  to  insti- 
tute and  prosecute  all  necessary  proceed- 
infjs.  legal  or  equitable,  for  the  enforcement 
of  the  provisions  of  the  Interstate  Com- 
merce I^w  against  the  defendant  in  relation 
to  the  matters  herein  complained  of."  It 
was  further  averred,  in  substance,  that  the 
respondent  was  subject  to  the  terms  and 
provisions  of  the  Act  to  Regulate  Com- 
merce, and  operated  lines  of  railway  be- 
tween the  city  of  St.  Louis,  in  the  state  of 
Missouri,  and  the  city  of  Omaha,  in  the 
state  of  Nebraska,  a  distance  of  501  miles, 
and  betw(»en  the  city  of  St.  Louis  and  the 
city  of  Wichita,  in  the  state  of  Kansas,  a 
distance  of  i58  miles.  It  was  charged  that 
in  the  transportation  of  freight  betwwn  St. 
Louis  and  said  cities  of  Omaha  and  Wichita 
the  service  was  •substantially  of  a  like,  con- [2761 
temporaneous  character,  and  was  made  un- 
*^  811 
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der  subBtantiallj  BimilBr  circumatances  and  such  courts  are  such  lawH  as  are  enacted  bj 

eonditionB,   but  that,   notwithstandiiiK  such  Congresa  in  pursuance  of  the  Conftitution. 
fact,  tbe  rates  exacted  upon  ghipmenta  ol       United  Stalei  v.  Hudson,  7  Crancb,  32,  S 

freiKlit  between  St.  Louis  and  Wichita,  very  L.  ed.  2G9. 

much  exceeded  the  latea  charged  oa  freight       The  hitherto  uniform  course  of  procedure 

■hipped  between  St.  Louis  and  Omaha..    It  in  caaee  of  this  chftraeter  b  against  the  right 

was  averred  that  the  collection  of  such  al-  to  maintain  the  preunt  suit. 
le^ed  excessive  freight  rates  or  any  rate  of       Interttatt      Oommeroe      Committion      v. 

freight  on  shipments  between  St.  Louia  and  Noriheaalem  R,  Co,  6  Intera.  Com.  Rep.  650, 

Wichita  in  excess  of  the  rate  charged  for  74  Fed.   TO;   Interstate  Oommeree  Commu- 

■hipnients  ol  freight  of  a  similar  character  «ion  v.  Louuvilto  d  N.  R.  Oo.  5  Inters.  Com. 

ann  classiflcation    between    St.    Louis    and  Rep.  d67,  73  Fed.  409;  Bwifl  v.  Philadelp\i9 

Omaha,   operated   an  unjust  and   unreason-  d  k.  R.  Oo.  4  Inter*.  Com.  B^-  033,  68  Fed. 

able  prejudice  and  disadvantage  against  the  858,  5  Inters.  Com.  Rep.   116,  64   Fed.  59( 

city  of  Wichita  and  the  localities  tributary  Slate  y.  RcpubUean  Viilioy  R.  Co.   17  Neb. 

thereto,  and  against  the  shippers  of  freight  S4T,  G2  Am.  Rep.  424,  24  M.  W.  32D;   In- 

between  St.  Louis  and  the  city  of  Wichita,  terslate  Oommtree  Oommittio*  r.  Alabama 

Averring    that    the    wrongs    complained  of  Uidland  R.  Oo.  168  V.  8.  174,  42  L.  ed.  425. 


ordinary  forms  and  proceedings  a  , 

are  relievsble  only  in  a  court  of  equity  and  Co.  167  U.  B.  496,  42  L.  e^.  261,  17  Sup.  CL 

in  this  torrn  of  procedure,"  the  ultimate  re-  Rep.  896;   Teaa»  d  P.  R.  Co.  t.  Intcretat* 

lief  asked  was  the  grant  of  a.  perpetual  in.  Commeroe  CommiBsion,  IBZ  U.  8.  2M,  40  L. 

junction    restraining    the    respondent  from  e6,  942,  G  Inters.  Com.  R«p.  406,  16  Sup.  Ct. 

continuing  to  exact  a  greater  rate  for  trans-  Rep.  686. 

portdtion  of  freight  of  like  classification  he.  An   original    bill   in   equity   will    not  Ke 

twccn  the  city  of  Wichita  and  the  city  of  against  a  railway  company  for  diacrimina- 

St.  I»ui8  than  was  a»ked  between  the  eity  tory  rates,  unless  the  Commission  has  fint 

of  St.  Louis  and  the  city  of  Omaha.     A  de-  investigated  and  ncted. 

murrer  was  filed  to  the  amended  bill  upon  Vander^itioeLyndc  Meroantile  Co.  v.  Uit- 

variouB   grounds,   one  of   which   denied  the  »"""  f-  ^-  Oo.   (U.  8.  0.  C.  Kan.,  Jan.  7, 

rirfit  of  the  United  States  to  institute  the  1802.) 

g„{|.  In   the  absence  of   an  express  statute,  ft 

On  hMTiog,  the  demurrer  was  overruled  remedy  by  bill  in  equity  is  not  the  proper 

exception  wm  reserved,  and,  the  defendant  "^^.y  to  enforce  the  performance  by  a  cor- 

electing  to  stand    on    its    demurrer,  a  fln^l  l»"fon  o(  public  duties  pr«cn bed  by  law 

decree  was  entered  granting  a  perpetual  in-  ^^'[^''f^T^^"''  ^  '^"'"'^  ^'  injunction  penal 

junction  as  prayed,  and,  on  app«a,  the  cir-  a„     'y^^  ,.  u(i„  i^_  p^.  g  j^h^.  ch. 

emt   court   of   appeals  affirmed   the   decree,  3jj     ^      ,^  ^_  jjf.^  ^^   ^^    jg  j^j^^   j^g 

but  filed  no  opinion.     An  appeal  was  ther«-  g  ^^    ^^   243;  Com.  t.  Commercial  Bank, 

upon  allowed.  28  Pa.  389. 


_  _.  ,  ^.  Tlie  remedy  to  compel  performance  of  pub- 
Mr.  Job.  F.  Dillon   argued   the  =»"«!.  lie  duty  by  corporations  ia  by   mandamus, 

and,  with  Messrs.  ./.  h.  Iticharda,  C.  E.  ISen-  ^^^^  ^^l  j^'  gnuity 

(on,  B.  P.  Waggener,  and  AU^anier  G.  Coch-  „„ii,      y^isu^^atine,  6  Wall.  481,  18  L. 

ro".  filed  a  bnef  for  appellant:       _  ^   03^;  Seine  v.  Levee  Con^rt.  19  Walt.  655, 

The   Interstate  Comi.ieroe  Act  i«  a  com-  ^2  L.  ed.  223 ;  Barklev  v.  Levee  Comrs.  93 

plcte  code  of  law*  and   rule*  of   procedure,  „   g   253,  23  L.  ed.  893;  Thompson  v.  AUta 

toth  civil  and  enminal.govermng  interstate  county,  115  U.  8.  550,  29  L.  ed   472,  6  Sup. 

conimerce  and  it  radically  revolutionizes  all  (^    ^        ^^^.  Roienbaum  v.  Bauer,   120  V. 

prior  procedure.                                           „  „■  8.  450,  30  L.  ed.  743,  7  Sup.  Ct.  Rep.  633; 

Intcr8tateCo«,,neree  Comn..ss.on  v.  Bait.-  g^j^^  ^   Bourbon  Cou,,iy,  127  U.  S.  105,  32 

■jore  rf  0.  B.  Co.   145  U-  ».  263,  38  L    ed.  l.  «i.  73,  8  Sup.  Ot.  Rep   IMS;  BaKeru^ffc 

«9»,  *  Int^'«-  Com.  Rep.  92    12  Sup.  CT   Rep^  p   -^  ^^   ^     ,j2  jj.  S.  SO,  28  L.  ed.  656, 

vV  ^,-    'I'^JalTrnn.lTo.cLl^s's^  ^   Sup.   Ct.   Rep.' 26;    Bo  Sa-ryer,    124   U.  S. 

m.  42  L.  ed.  255,  17  Sup.  Ct.  Rep.  806.  J^"""    T  .  „      ^""'i"^"^'.  ^^  Wall-  547, 

By  every  rule  ot  construction  the  Inter-  ^^IJ-.^^^  ^^' 'a? "^l,    M^^^^^^..^^ 

sUte  Commerce  Act  is  nece.-isarily  exclusive  ^^^^  L.  ed.  66;  Dill.  Mun.  Corp.  1|  826, 

as  a  rule  or  aystem   of  procedure  for  pri-  ^'%Z               u                      #  „  ■,  1.1 

mary  examination  into  t*e  facts,  and,  in  the  There  can  be  no  case  of  eqmt*W8  oogni- 

lanptage  of  the  act,  for  "the  execution  and  "»""  ^^ere  there  »  •  plain  ud  »dequate 

enforcement  of  its  provisiona."  remedy  at  law.             ._,„.,.,»,     , 

Sutherland.  Stat.  Constr.  SS  204,  325,  326;  Htcung  v.  St.  Loan,  6  Will.  il3.  IB  L.  «d. 

Fourth  Xat.  Sank  v.  Francklyn,   120  U.  B.  6H7. 

747,  30  L.  ed.  825,  7  Sup.  Ct.  Rep.  757.  "r.  W.  C.  Perry  argued  the  cause,  vO, 

No  court  of  the  United  States  has  juris-  with  A»»i»tant  Attorney  General  Bed:,  filed 

dictinn,  right,  or  power  to  hear  and  deter-  a  brief  for  appellee: 

mine  causes,  except  such  aa  is  derived  from  The  purpose  of  the  Act  t«  RcRuUte  Ocn- 

Concress;  and  the  Duly  laws  enforceable  in  merce  was  to  compel  equality  of  treKtnMst, 
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to  provide  a  new  remedy,  and  preserve  all 
existing  remedies. 

Interatate  Commerce  Commission  v.  Gin^ 
dnnati,  N,  O.  d  T,  P.  R.  Co.  167  U.  S.  479, 
42  L.  ed.  243,  17  Sup.  Ct.  Rep.  896. 

Proceedings  before  the  Commission  are  not 
exclusive  of  other  remedies. 

State  ew  rel,  Mattoon  v.  Republican  Valley 
R,  Co.  17  Neb.  648;  Utate  ex  rel.  Webster  v. 
Nebraska  Teleph.  Co.   17  Neb.   126,  52  Am. 
Rep.  404,  22  N.  W.  237;  Lowry  v.  Chicago, 
B.  d  Q.  R.  Co.  46  Fed.  86;  Little  Rock  d  M. 
R.  Co.  v.  East  Tennessee,  V.  d  O.  R.  Co.  4 
inters.   Com.  Rep.   261,  47   Fed.  771;    Vin- 
cent V.  Chicago  d  A.  R.  Co.  49  111.  33;  Suth- 
erland Stat.  Const.  S  202 ;  Smith  v.  Stevens, 
JO  Wall.  321,  19  L.  ed.  933;  United  States  v. 
Uacon  County,  99  U.  S.  590,  25  L.  ed.  332 ; 
Nashville  v.  Ray,   19  Wall.  475,  22  L.  ed. 
168;  Thomas  v.  West  Jersey  R.  Co.  101  U.  S. 
72,  25  L.  ed.  950;   South  v.  Maryland,   18 
How.  402,   15  L.  ed.  436;   Hearne  v.   yew 
England  Mut.  Marine  Ins.  Co.  20  Wall.  493, 
22  la.  ed.  397;  Amy  v.  Salma,  12  Fed.  414; 
Oregon  Short  Line  d  V.  N,  R.  Co,  v.  North' 
ern  P.  R.  Co.  4  Inters.  Com.  Rep.  249,  51 
i«'od.  4(55:  Chicago  d  N.  W.  R.  Co.  v.  Osborne, 
48  Fed.  49,  4  Inters.  Com.  Rep.  257,  3  C.  C. 
A.    :U7,    10  U.   S.   App.   430,   52   Fed.   912; 
Vniofi  I\  R.  Co.  V.  QoodHdge,  149  U.  S.  680, 
Zi7    L.  ed.  896,  13  Sup.  Ct.  Kep.  970;  Ken- 
tucky d  1.  Bridge  Co.  v.  Ijouisville  d  N.  R, 
Co.  2  L.  R.  A.  289.  2  Inters.  Com.  Rep.  351, 
37    Fed.   667;   Wight  v.   Vnited  States,  167 
\J.   S.  512,  42  L.  ed.  258,   17  Sup.  Ct.  Rep. 
^22;  Atty.  Oen.  v.  Chicago  d  N.  W.  R.  Co. 
35    Wis.   425;    Buck  Mountain  Goal  Co.  v. 
l.ehigh  Coal  d  Nav.  Co.  88  Am.  Dec.  537, 
note;    2  Morawetz,  Corp.  §    1132;   Cumber- 
iand   Valley  R.   Co.'s  Appeal,   62  Pa.   227; 
Eparhaick  v.  Union  Pass.  R.  Co.  54  Pa.  421; 
J^fate   ex  rel.   Circuit    Attorney    v.    Saline 
County  Ct.  51  Mo.  350,   11  Am.  Rep.  454; 
State  ex  rel.  Circuit  Attorney  v.  Callaway 
County  Ct.  61  Mo.  395;  High,  Inj.  §§  1303, 
1304,    1654;    Interstate   Commerce   Commis- 
sion V.  Cincinnati,  N.  0.  d  T.  P.  R.  Co.  167 
U.  S.  479,  42  L.  ed.  243,  17  Sup.  Ct.  Rep. 
896. 

Even  if  the  Commission  has  exclusive  or- 
ieinal  jurisdiction  of  complaints  made  by  in- 
dividuals, the  rule  does  not  apply  to  the 
government. 

The  Dollar  Sav.  Bank  v.  United  States,  19 
Wall.  239,  22  L.  ed.  82;  Booth  v.  United 
States,  11  Gill.  &  J.  373;  Com.  v.  Baldicin,  1 
Watts.  64,  26  Am.  Dec.  33;  United  States 
T.  Hoar,  2  Mason,  314,  Fed.  Cas.  No.  15,  373; 
People  V.  St.  Louis,  10  111.  351,  48  Am.  Dec. 
339;  Re  Debs,  158  U.  S.  564,  39  L.  ed.  1092, 
16  Sup.  Ct.  Rep.  900. 
Section  12  specially  authorizes  this  suit. 
Sutherland,  Stat.  Const.  §  240;  Wilkin- 
son ▼.  Leland,  2  Pet.  627,  7  L.  ed.  542. 

In  the  following  cases  mandatory  injunc- 
tions have  been  granted. 

Great  North  of  England  C.  d  H.  Junction 
R,  Co,  ▼.  Clarence  R.  Co.  1  Colly.  Ch.  Cas. 
607;  Lindsey  v.  Great  Northern  R.  Co.  10 
Hare,  664 ;  Coming  v.  Troy  Iron  d  Nail  Fac- 
tory, 40  N.  Y.  191;  Btorer  v.  Great  Western 
R.  Co.  2  Younge  &  C.  Oh.  Ca^.  48;  Wilson 
189  U.  Mr 


V.  Fumcss  R.  Co.  L.  R.  9  Eq.  28 ;  Sanderson 
V.  Cockermouth  d  W,  R.  Co.  11  Beav.  497; 
Great  Northern  R.  Co.  v.  Manchester,  S,  d 
L.  R.  Co.  5  DeO.  &  S.  138;  Greene  v.  West 
Cheshire  R.  Co.  L.  R.  13  Eq.  44;  Hood  ▼. 
North  Eastern  R.  Co.  8  Eq.  666;  Com.  v. 
Eastern  R.  Co.  103  Mass.  259,  4  Am.  Rep. 
555;  Harris  v.  Cockermouth  d  W.  R.  Co,  3 
C.  B.  N.  S.  693;  Marriott  v.  London  d  S.  W. 
R.  Co.  1  C.  B.  N.  S.  489 ;  Vincent  v.  Chicago 
d  A.  R.  Co.  49  111.  37;  District  Attorney  v. 
Boston  R.  Go.  16  Gray,  242;  Atty.  Gen.  ▼. 
Boston  Wharf  Co.  12  Gray,  653;  Atty.  Gen, 
v.  Tudoi'  Ice  Co.  104  Mass.  244,  6  Am.  Rep. 
2.32;  Atty.  Gen.  v.  Cohoes  Co.  6  Paige,  133, 
29  Am.  Dec.  756;  TJiompson  v.  Paterson  d 
H.  River  R.  Co.  9  N.  J.  Eq.  626;  Com,  ▼. 
Pittsburgh  d  C.  R.  Co.  24  Pa.  159,  62  Am. 
Dec.  372;  Georgetown  v.  Alexandria  Canai 
Co.  12  Pet.  98,  9  L.  ed.  1012;  Atty.  Gen.  ▼. 
Street  R.  Co.  14  Grant  Oh.  (U.  C.)  673; 
Atty.  Gen.  v.  Great  Northern  R.  Co,  1  Drew. 
&.  Sm.  164;  Atty.  Gen.  v.  Leicester,  7  Beav. 
176. 

Equity  is  equal  to  every  emergency. 

2  Redf.  Railways,  §  205;  Taylor  v.  Salmon, 
4  Myl.  &  C.  14;  Mare  v.  Malachy,  I  Myl.  ft 
C.  559;  WalUcmth  v.  Holt,  4  Myl.  &  C.  619; 
Munn  v.  Illinois,  94  U.  S.  113,  24  L.  ed.  77; 
Chicago,  R.  I.  d  P.  R.  Co.  v.  Union  P.  R.  Co, 
47  Fed.  24;  Joy  v.  St.  Louis,  138  U.  S.  1, 
34  L.  ed.  843,  11  Sup.  Ct.  Rep.  243;  Atty. 
Gen.  V.  Chicago  d  N.  W.  R.  Co.  35  Wis.  426. 

That  tliere  may  be  a  remedy  at  law  to  per- 
sons for  damages  is  no  defense  to  this  suit. 

Atty.  Gen.  v.  Chicago  d  N.  W.  R.  Co.  35 
Wis.  425;  United  States  v.  Barker,  1  Paine, 
156,  Fed.  Cas.  No.  14,517. 

Mr.  Justice  White,  after  making  the 
foregoing  statement,  delivered  the  opinion 
of  the  court: 

The  violation  of  the  Act  to  Regulat^  Com- 
merce, complained  of  in  the  amended. bill, 
was  an  asserted  discrimination  between  lo- 
calities by  a  common  carrier  subject  to  tlM 
act,  averred  to  operate  an  unjust  prefer- 
ence or  advantage  to  one  locality  over  an- 
other. The  right  to  bring  the  suit  was  ex- 
pressly rested  upon  a  request  made  by  the 
Interstate  Commerce  Commission  to  do  80^ 
in  order  to  compel  compliance  with  the  pro> 
visions  of  the  Act  to  Regulate  Commeroe 
relating  to  the  matters  connplained  of  in  the 
bill. 

Bearing  in  mind  that,  prior  to  the  requeei 
of  the  Commission  upon  which  the  suit  was 
brought,  no  hearing  was  had  before  the  Com- 
mission concerning  the  matters  of  fact  com- 
ptained  of,  and  therefore  no  finding  of  fact 
whatever  wae  made  by  the  Commission,  and 
it  had  issued  no  order  to  the  carrier  to  de- 
sist from  any  violation  of  the  law  found  to 
exist,  after  opportunity  afforded  to  it  to  de- 
fend, the  question  for  dedeion  is  whether, 
under  such  circumstances,  the  law  offieen 
of  the  United  States  at  the  request  of  tiM 
Commission  were  authorifed  to  institals 
this  suit. 

Testing  this  question  by  the  law  which 
was  in  force  at  the  time  when  the  suit  was 
begun  and  when  it  was  decided  below,  ^wefSSS] 
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are   of   the   opinion    that  the  authority  to 
bring  the  suit  did  not  exist. 

But  this  is  not  the  case  under  the  law  as 
it  now  exists,  since  power  to  prosecute  a 
suit  like  the  one  now  under  consideration 
is  expressly  conferred  by  an  act  of  Con- 
gress adopted  since  this  cause  was  argued 
at  bar,  that  is,  the  act  "to  Further  Regu- 
late Commerce  *  with  Foreign  Nations  and 
among  the  States."  approved  February  19, 
1003.    By  S  3  of  that  act  it  is  provided: 

"That  whenever  Uie  Interstate  Commerce 
Commission  shall  have  reasonable  ground 
for  belief  that  any  common  carrier  is  en- 
gaged in  the  carriage  of  passengers  or 
freight  traffic  between  given  points  at  less 
than  the  published  rates  on  file,  or  is  com- 
mitting any  discrimination  forbidden  by 
law,  a  petition  may  be  presented  alleging 
such  facts  to  the  circuit  court  of  the  Unit- 
ed States  sitting  in  equity  having  jurisdic- 
tion; and  when  the  act  complained  of  is 
alleged  to  have  been  committed  or  is  being 
committed  in  j>art  in  more  than  one  judi- 
cial district  or  state,  it  may  be  dealt  with, 
inquired  of,  tried,  and  determined  in  either 
such  judicial  district  or  state,  whereupon 
it  shall  be  the  duty  of  the  court  summarily 
to  inquire  into  the  circumstances  upon  such 
notice  and  in  such  manner  as  the  court 
shall  direct,  and  without  the  formal  plead- 
ings and  proceedings  applicable  to  ordinary 
suits  in  equity.     .    .     . 

And  the  same  section,  moreover,  provides 
as  follows: 

"It  shall  be  the  duty  of  the  several  dis- 
trict attorneys  of  the  United  States,  when- 
ever the  Attorney  General  shall  direct, 
either  of  his  own  motion  or  upon  the  re- 
quest of  the  Interstate  Commerce  Commis- 
sion, to  institute  and  prosecute  such  pro- 
ceedings, and  the  proceedin^^  provided  by 
this  act  shall  not  preclude  the  bringing  of 
suit  for  the  recovery  of  damages  by  any 
party  injured  or  any  other  action  provided 
by  said  act  approved  February  4,  1887,  en- 
titled *An  Act  to  Regulate  Commerce,'  and 
the  acts  amendatory  thereof." 

Although  by  the  4th  section  of  the  act 
conflicting  laws  are  repealed,  it  is  provided, 
"but  such  repeal  shall  not  affect  causes  now 
pending,  nor  rights  which  have  already  ac- 
[284Jcrued,  but  *Budi  causes  shall  be  prosecuted 
to  a  conclusion  and  such  rights  enforced  in 
a  manner  heretofore  provided  by  law  [ital- 
ics ours]  and  as  modified  hy  the  provisions 
of  this  act."  We  think  the  purpose  of  the 
latter  provision  waa  to  cause  the  new  rem- 
edies which  the  statute  created  to  be  ap- 
plicable as  far  as  pcwsible  to  pending  and 
undetermined  proceedings  brought,  prior  to 
the  passage  of  the  act,  to  enforce  the  provi- 
sions of  the  Act  to  R^ulate  Commerce.  In 
the  nature  of  things,  it  cannot  be  ascer- 
tained from  the  record  whether  the  railroad 
company  now  exacts  the  rates  coin]>Iained 
of  as  being  discriminatory  and  which  it  was 
the  purpose  of  the  suit  to  correct ;  but  if 
it  does,  of  course  the  power  to  question  the 
lejrality  of  such  rates  by  a  suit  in  equity, 
broil ;;ht  like  the  one  now  here,  clearly  ex- 
ists. Under  these  conditions  we  think  the 
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ends  of  justice  will  best  be  served  by  reveiv- 
ing  the  decrees  below  and  remanding  the 
cause  to  the  circuit  court  for  such  further 
proceedings  as  may  be  consistent  with  the 
Act  to  Regulate  Commerce  as  originally  en- 
acted and  as  subsequently  aniended,--e8- 
pecially  with  reference  to  the  powers  con- 
ferred and  duties  imposed  by  the  act  of  Con- 
gress approved  February  19,  1903,  hereto- 
fore referred  to. 

The  decree  of  the  Circuit  Court  of  Ap- 
peals is  reversed;  the  decree  of  the  Circuit 
Court  is  also  reversed,  and  the  cause  is  re- 
manded to  the  Circuit  Court  for  further 
proceedings  in  conformity  with  this  opin- 
ion. 


Mr.  Justice 
suit. 


concurs   in  the  re- 


Mr.  Justice  Brewer,  dissenting: 
I  am  unable  to  concur  in  either  the  opin- 
ion or  the  judgment  in  this  case. 

I  think  there  was  no  final  decree  in  tho 
circuit  court,  and  that,  therefore,  the  court 
of  appeals  should  have  dismissed  the  ap- 
peal. After  the  cause  had  been  once  put 
in  issue  by  bill,  answer,  and  replication,  a 
stipulation  was  filed  as  follows: 

Whereas,  after  joining  issue  upon  the 
pleadings  heretofore  file<i  in  the  above-en- 
titled suit,  to  wit,  the  original  bill  of  com- 
plaint, the  demurrer  thereto,  the  ori<;inal 
answer,  the  amended  "answer,  and  tlie  n»pli-[28 
cation  thereto,  it  has  been  determined  by  all 
of  the  parties  to,  and  all  of  the  parties  in- 
terested in,  said  suit,  that  it  is  desirable  and 
best  that  the  questions  of  law  arising  upon 
the  bill  of  complaint  as  amended  and  a  de- 
murrer thereto  be  first  finally  adjudicated 
and  put  at  nst  by  the  circuit  court  of  ap- 
peals of  the  United  States  and  the  Supreme 
(^ourt  of  the  ITnited  States; 

Now,  therefore,  it  is  hereby  agreed  and 
stipulated  by  and  between  the  above-named 
complainants,  by  their  solicitors,  W.  C 
Periy  and  M.  Cliggitt,  and  the  above-named 
defendant,  by  its  solicitors,  J.  II.  Richards 
and  C.  K.  Benton,  that  said  complainants 
shall  file  an  amended  bill  of  complaint  in 
said  suit  J  to  which  said  defendant  shall  file 
a  demurrer,  and  that,  if  tlie  court  before 
which  said  cause  is  now  pending  shall  over- 
rule said  d(MiniiTer  and  allow  the  relief 
prayed  for  in  said  amended  bill  of  com- 
plaint, then  said  defendant  shall  proc(!od  to 
api>eal  said  cause  in  due  course,  and  that 
the  ]>arty,  complainants  or  defendant, 
against  which  said  circuit  court  of  appeaU 
shall  decide  adversely,  shall,  if  said  party 
so  desires,  in  due  course  appeal  said  cause 
for  final  determination  to  the  Supreme 
('ourt  of  the  United  States. 

And  it  is  further  hereby  agreed  and  stip- 
ulated that  pending  said  appeal  and  all  the 
procedure  incident  thereto  the  decree  and 
order  of  said  courts,  whether  it  be  said  cir- 
cuit court  of  the  United  Stat<?s  for  the  die- 
trict  of  Kansas,  or  said  circuit  court  of  ap- 
peals, or  said  Supreme  Court  of  the  United 
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States,  if  adverse  to  said  defendant,  allow- 
ing and  decreeing  the  reliefs  and  remedies 
prapred  for   in    said   amended   biU  of  com- 
plaint, shall  be  suspended  and  not  enforced 
against   said   defendant   the   Missouri    Pa- 
cific Railway  Ck>inpan7,  and  when  a  deci- 
Bion  has  been  rendered  in  said  suit  by  said 
circuit  court  of  appeals,  or  by  the  Supreme 
Court  of  the  United  States,  if  the  cause  is 
taken  to  that  court,  then  it  is  further  here- 
by agreed  and  stipulated  that  the  decision 
and  judgment    of    either    or    both  of  said 
courts,  if  adverse    to    said    defendant    the 
Missouri    Pacific    Railway    Company,  shall 
be  vacated,  set    aside,    and    annulled,  and 
shall  not  be  regarded  as  of  any  force  or  ef- 
fect against  said    defendant    the    Missouri 
^6] Pacific  Railway  Company  except  so  far  *as 
holding  the   amended   bill  to  be  sufficient, 
but  that  said  the  Missouri  Pacific  Railway 
Company  shall  have  the  right  and  shall  l>e 
permitted  to  file  an  answer  in  said  suit,  to 
which  said  complainants  the  United  States 
of  America  shall  in  due  course  file  a  repli- 
cation thereto,  and  the  issues  shall  be  duly 
joined  and  the  cause  proceed  to  hearing  and 
determination     upon     its     merits     in     due 
course,  the  intention  of  this  agreement  being 
that  the  proceedings  had  upon  the  demur- 
x-er  to  said  amended  bill  of  complaint  and 
the  proposed  appeal  of  said  suit  to  a  higher 
court    shall    in    no    manner  prejudice  the 
right  of  said  defendant  to  a  trial  of  said 
suit  upon  its  merits. 

Dated  this  10th  day  of  July,  1897. 

W.  C.  Perry, 
Morris  C.  Cliggitt, 
Solicitors  for  Complainant. 

On  an  application  made  by  the  complain- 
ant, supported  by  the  affidavit  of  its  solicit- 
or, stating  -  that  the  defendant  consented 
thereto,  an  order  was  entered  giving  the 
complainant  leave  to  file  an  amended  bill, 
and  also  to  the  defendant,  with  consent  of 
the  complainant,  like  leave  to  file  a  demur- 
rer. An  amended  bill  of  complaint  and  a 
demurrer  thereto  were  filed,  the  demurrer 
was  sustained,  and,  the  defendant  electing 
to  stand  on  its  demurrer,  a  decree  was  en- 
tered in  behalf  of  the  complainant.  A 
transcript  before  us  shows  that  all  this, 
from  the  filing  of  the  stipulation  to  the  en- 
tering of  the  decree,  took  place  on  the  same 
day,  to  wit,  July  19.  Obviously,  all  subse- 
quently thereto  was  done  in  pursuance  of 
tne  stipulation.  That  the  stipulation  was 
not  signed  by  the  solicitors  for  the  defend- 
ant is  immaterial,  as  it  was  for  its  benefit 
alone.  In  the  brief  for  the  government  in 
this  court,  after  a  statement  of  preliminary 
proceedings,  it  is  said: 

*1t  being  manifest  that  the  great  volume 
of  testimony  would  have  to  he  taken,  and 
aa  the  defendant  had  raised  the  serious 
question  whether  the  United  States  could 
maintain  the  suit,  or  had  the  right,  in  its 
own  name,  and  without  a  preliminary  hear- 
ing before  the  Interstate  Commerce  Com- 
mission, to  enforce,  by  injunction,  the  pro- 
l^]vision8  of  the  Interstate  Commerce  *Act 
wfaidi  forbids  discrimination,  it  was 
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thought  best  to  finally  settle  that  question. 
Therefore,  the  stipulation  on  pages  53,  64 
was  entered  into.  That  stipulation  pro- 
vides for  the  filing  of  an  amended  bill,  the 
leveling  of  a  demurrer  thereat,  and  an  ap- 
peal or  appeals  to  the  United  States  circuit 
court  of  appeals  and  to  this  court.  The 
amended  bill  was  filed  (pp.  55-60) ;  the  de- 
fendant demurred  (p.  61) ;  the  court  over- 
ruled the  demurrer,  and  the  defendant, 
electing  to  stand  on  its  demurrer,  final  de- 
cree was  entered  in  favor  of  the  complain- 
ant,   (pj).  62-73.)" 

And  m  the  brief  for  the  defendant  and 
appellant  it  is  in  like  manner  said: 

"After  all  this,  the  parties  made  the  stip- 
ulation found  on  page  53,  to  the  effect  that 
'it  is  desirable  and  best  that  the  questions 
of  law  arising  upon  the  bill  of  complaint 
as  amended  and  a  demurrer  thereto  be  first, 
finally  adjudicated  and  put  at  rest  by  the 
circuit  court  of  appeals  of  the  United 
States  and  the  Supreme  Couit  of  the  Unit- 
ed States,'  which  it  was  stipulated  might  be 
done  without  prejudice  to  the  right  of  the 
defendant  if  it  were  held  that  the  bill  was 
maintainable  to  a  trial  of  the  suit  upon  its 
merits. 

"The  amended  bill  was  accordingly  filed 
(Record,  pp.  65-60) ;  demurrer  thereto  was 
filed  (p.  61),  and  a  decree  rendered  in  fa- 
vor of  the  complainant." 

Now,  although  it  may  be  that  the  stipu- 
lation was  not  brought  into  the  record  bv 
means  of  a  bill  of  exceptions,  and,  although 
it  does  not  affirmatively  appear  that  the 
trial  court  was  made  aware  of  this  stipula- 
tion, or  acted  in  pursuance  thereof,  yet  as 
the  railway  company  brings  here  a  record 
containing  the  stipulation,  and  as  it  is  ad- 
mitted by  counsel  for  both  parties  that  it 
was  entered  into,  and  that  subsequent  pro- 
ceedings were  had  in  pursuance  of  its  agree- 
ments, I  think  notice  should  be  taken  of  it 
by  this  court.  Indeed,  if  nothing  appeared 
of  record,  and  counsel  should  admit  before 
us  that  a  stipulation  had  been  entered  into 
between  the  parties  in  respect  to  the  final- 
ity of  the  decree,  ought  we  not  to  act  on 
such  admission?  Can  parties  stipulate 
that  questions  of  law  shall  alone  be  pre- 
sented to  this  court,  and  that  if  our  deci- 
sion be  one  way  the  case  shall  thereafter 
•proceed  in  the  trial  court  for  an  inquiry[288] 
and  decree  upon  the  facts?  I  know  that 
the  statutes  of  some  states  permit  the  tak- 
ing of  a  case  to  the  appellate  court  upon  a 
ruling  made  on  a  demurrer,  but  we  have 
always  held  that  the  decree  or  judgment 
must  be  final  before  we  are  called  upon  to 
review  it.  When  a  case  has  once  been  de- 
cided by  this  court  no  further  proceedings 
can  be  had  in  the  trial  court  except  upon 
our  direction,  whereas  here  the  parties  have 
stipulated  that  without  such  direction  a 
new  trial  may  be  had.  In  other  words,  our 
decision  is  not  to  be  final  although  we  af- 
firm the  decree.  It  seems  to  me  that  the 
decree  of  the  court  of  appeals  should  be  re- 
versed, and  the  case  remanded  to  that  court 
with  directions  to  dismiss  the  appeal. 

Upon  the    merits,    also,    I    dissent.    The 
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bill  is  an  original  biU  in  behalf  of  tbe  Unit- 
ed States,  fi£sd  under  the  direction  of  the 
Attorney  General,  and  the  fact  that  the  In- 
terstate Commerce  Oommission  reauested 
him  to  cause  this  suit  to  be  instituted  in  no 
manner  adds  to  or  affects  the  cmestion  of 
tibe  government's  right  to  maintain  it.  The 
Commission  was  not  asking  the  Department 
of  Justice  to  enforce  any  of  its  orders,  in 
which  case,  as  we  held  in  )B<i8i  Tennessee, 
V,  d  G,  R.  Co,  V.  Interstate  Commerce  Com- 
mission, 181  U.  8.  1,  46  L.  ed.  719,  21  Sup. 
Ct.  Rep.  616,  it  would  become  our  duty  to 
examine  the  proceedings  had  before  the 
Commission.  This  is  an  independent  suit  in- 
stituted by  the  goyemment,  not  to  carry 
into  effect  any  orders  of  the  Commission, 
but  to  enforce  a  duty  cast  upon  carriers  of 
interstate  commerce,  and  the  right  of  the 
government  to  maintain  such  a  suit  does 
not  depend  upon  tlie  request  of  any  individ- 
ual  or  board.  The  22d  section  of  the  Act 
to  Regulate  Commerce  provides  that  "noth- 
ing in  this  act  contained  shall  in  any  way 
abridge  or  alter  the  remedies  now  existing 
at  common  law  or  by  statute,  but  the  pro- 
visions of  the  act  are  in  addition  to  such 
remedies."  Evexy  remedy,  therefore,  that 
the  government  or  any  individual  had  to 
compel  the  performance  by  carriers  of  inter- 
state commerce  of  their  legal  obligations 
remains  unaffected  by  that  act. 

We  held  in  Re  Debs,  158  U.  S.  564,  39  L. 
ed.  1092,  15  Sup.  Ct.  Rep.  900,  that  the 
United  States  had  a  right,  even  in  the  ab- 
sence of  a  statute  specially  authorizing 
[289]*such  action,  to  come  into  the  Federal  courts 
by  an  original  bill  to  restrain  parties  from 
d^structing  and  interfering  with  interstate 
commerce.  It  seems  to  me  singular  that 
the  government  can  maintain  a  bill  to  pre- 
vent others  from  obstructing  and  interfer- 
ing with  interstate  commerce,  and  yet  can- 
not maintain  a  bill  to  compel  carriers  to 
fully  discharge  their  duties  in  respect  to 
such  commerce.  Can  it  be  that  the  govern- 
ment has  power  to  protect  the  carriers  of 
interstate  commerce,  and  not  power  to  com- 
pel them  to  discharge  their  duties? 

It  is  said  that  this  is  a  suit  to  compel  the 
carrier  to  refrain  from  discriminating  be- 
tween places;  that  there  was  no  common- 
law  duty  to  abstain  from  such  discrimina- 
tion; that  it  is  forbidden  only  by  statute. 
But,  confessedly,  it  was  a  common-law  duty 
of  a  carrier  to  make  no  unreasonable 
charges.  It  is  distinctly  averred  in  the 
amended  bill   (Rec.  57,  59)  : 

"And  your  orators  further  aver  and  show 
unto  your  honors  that  said  defendant  has 
established,  and  for  a  long  time  has  main- 
tained, and  still  maintains,  in  force  on  the 
line  of  its  railroad  between  the  city  of  St. 
Louis  and  the  city  of  Wichita  rates,  rules, 
and  regulations  governing  all  freight  traf- 
fic between  said  cities  over  the  said  rail- 
road which  are  uujust  and  unreasonable,  in 
this,  that  said  charges  for  services  rendered 
by  said  company  in  the  transportation  of 
property  and  freight  of  each  and  every 
classification  between  the  said  city  of  St. 
Louis  and  the  city  of  Wichita  is  excessive, 
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exorbitant,  unreasonable^  and  unjust  to  the 
extent  and  amouaf  that  such  ratea  and 
chai^ges  exceed  the  rates  and  charges  on  the 
line  of  said  defendant's  railroad  between 
the  cities  of  St.  Louis  and  Omahay  all  of 
which  is  to  the  great  detriment  and  hin- 
drance of  commerce  and  trade  between  the 
said  cities  of  St.  Louis  and  Wichita,  and 
betwe^i  the  localities  U>  which  said  citiea 
contribute  as  a  supply  point,  and  to  the  ir* 
reparable  injury  of  the  public  and  to  tha 
people  of  the  United  States. 

"And  your  orators  further  aver  and  ahow 
unto  your  honors  that  anv  schedule  ratea 
and  freight  charf;es  for  the  various  ship- 
ments and  classifications,  hereinbefore  set 
forth  between  the  said  citiea  of  St.  Louis 
and  Wichita,  that  are  in  excess  of  the  ^tariff  [2f 
schedules  and  freight  charges  for  shipments 
of  the  like  kind  and  class  of  property  be- 
tween the  cities  of  St.  Louis  and  Omaha,  are 
unreasonable,  excessive,  exorbitant,  and  un- 
just in  and  of  themselves,  and  constitute  an 
unreasonable  discrimination  against  Wichita 
and  the  localities  tributaiy  thereto  and  the 
people  living  therein  and  against  persons 
shipping  freight  between  the  cities  of 
Wichita  and  St.  Louis,  and  subject  sudi 
persons  and  localities  to  an  unjust  and  un- 
reasonable prejudice  and  disadvantage." 

The  truth  of  these  allegations  is  admitted 
by  the  demurrer.  The  charges  for  ship- 
ments for  freight  between  St.  Louis  and 
Wichita  are  "unreasonable,  excessive,  exor- 
bitant, and  unjust  in  and  of  themselves." 
Surely,  here  is  a  disregard  of  what  was  at 
common  law  a  plain  and  recognized  duty  of 
the  carrier. 

Further,  while  at  common  law  a  mere 
difference  in  the  prices  char^;ed  by  the  car" 
rier  to  two  shippers  respectively  might  not 
have  been  forbidden,  yet  it  may  well  be 
doubted  whether,  if  the  differ^ioe  was  so 
great  as  to  amount  to  an  unreasonable  dis- 
crimination, the  rule  would  not  have  been 
otherwise.  In  Interstate  Commerce  Com- 
mission v.  Baltimore  d  0.  R.  Co,  145  U.  S. 
263,  275,  36  L.  ed.  699,  703,  4  Inters.  Com. 
Rep.  92,  96,  12  Sup.  Ct  Rep.  844,  847,  we 
said: 

"Prior  to  the  enactment  of  the  Act  of 
February  4,  1887,  to  Regulate  Commerce, 
commonly  known  as  the  Interstate  Com- 
merce Act  (24  Stat,  at  L.  379,  chap.  104), 
railway  traffic  in  this  country  was  reguli^ 
ed  by  the  principles  of  the  common  law  ap- 
plicable to  .  common  carriers,  which  de- 
manded little  more  than  that  th^  should 
carry  for  all  persons  who  applied,  in  the 
order  in  which  the  goods  were  delivered  at 
the  particular  station,  and  that  their 
charges  for  transportation  should  be  rea- 
sonable. It  was  even  doubted  whether  thcj 
were  bound  to  make  the  same  charge  to  afi 
persons  for  the  same  service.  Fitchhurg 
R,  Co,  V.  Cage,  12  Gray,  393;  BaxendaU  y. 
Eastern  Counties  R,  Co,  4  C.  £.  N.  8.  6S; 
Great  Western  R.  Co,  v.  Button,  L.  R.  4  H. 
L.  226,  237 ;  Ew  parte  Benson,  18  S.  C.  88, 
44  Am.  Rep.  564;  Johnson  v.  Pensaoola  4 
P.  R,  Co,   16  Fla.  623,  26  Am.  Rep.  781» 
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tbongli  the  weight  of  author  it  j  in  thia 
eounfi7  was  in  favor  of  on  equality  of 
charm  to  all  persona  for  aimilar  semce." 
I'ut  bnond  this,  the  Interstate  Commerce 
MllAc  ititelf  foriiidi  'unjust  discrimination, 
And  aiich  discrimination  is  also  clearlj  and 
fall;  set  forth  in  the  bill.  Can  it  be  that 
the  jforenunent  is  powerless  to  compel  the 
ckmen  to  discharge  their  statutory  dutieeT 
It  is  nowhere  aaid  !n  the  loterstate  Com- 
merce Act  that  this  duty  or  any  other  duty 
preaeribed  by  statute  is  to  be  enforced  only 
through  the  action  of  the  Commission.  On 
the  eontrary,  as  we  have  seen,  it  expresaty 

S^idea  tJiat  all  other  remedies  are  left  un- 
eeted  by  the  act,  and  a  duty  cast  by  stat- 
ute eqnally  with  a  common-law  duty  may 
by  the  rery  ianmiage  of  the  act  be  enforced 
in  any  manner  known  to  the  law. 

Further,  the  Act  to  Regulate  Commerce, 
as  originally  passed,  in  }  Ifl,  required  the 
diatrict  attorneys  of  the  United  States,  un- 
der the  direction  of  the  Attorney  Oeneral, 
to  prosecute  suits  to  compel  carriers  to  obey 
the  orders  of  the  Commission.  It  all  rem- 
adiee  were  to  be  secured  only  through  action 
in  the  &nt  instance  by  the  commission  that 

Crovision  was  all  that  was  necessary,  but 
1  the  amendatory  act  of  1B89  <2S  Stat,  at 
L.  86S,  chap.  362),  there  was  added  in  9  IS 
this  clause :  "The  Commission  is  hereby 
anlJioriEed  and  required  to  execute  and  en- 
force the  provisions  of  this  act;  and,  upon 
the  request  of  the  Commission,  it  shall  he 
the  duty  of  any  district  attorney  of  the 
United  States  t«  whom  the  Commission  may 
Apply  to  institute  in  the  proper  court  and 
to  prosecute,  under  the  direction  of  the  At- 
torney General  of  the  United  States,  all 
necessary  proceedings  for  the  enforcement 
of  the  provisions    of   this    act.  and  for  the 

Einishment      of      all     violations     thereof." 
learly,  that  contemplates  just  such  a 


eeedinga  should  be  had  primarily  in  the 
courts,  it  may  call  upon  the  l^al  officers 
of  the  United  States  to  bring  the  proper  ac- 

FoT  these  reasons,  I  am  compelled  to  dis- 
Mnt,  and  I  am -authorized  to  say  that  Mr. 
Justice  HatIas  concurs  in  this  opinion. 


I  •THOMAS  W.  POTTEE,  Appt., 

MARY  HALL. 

(See    8.    C.    Bsportcr'i   fd.    292-301.) 

Public  Itmdt  —  right  to  parltcipale  in  rocs 
for  Oklahoma  land*  oa  affected  by  entry 
toithin  prohibited  period^— concluaiveneta 
of  decititm  of  Land  Department. 


loTB. — On  the  cOHcliuivtneu  and  tffeet  of 
decMoiti  of  Laiul  Departmrnt — ace  Doles  to 

■tmnn  V.  Wsrron,  22  0.  C.  A,  38 ;  SDH  Csr. 
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(2S  Stat,  at  L.  TST.  chsp.  SIT),  Mircb  2, 
ISeS  <2B  Stat,  at  L.  B80,  lOOS,  cbip,  413), 
■sd  tbe  President's  proclnmatlon  ol  Unrch 
23,  188S  (26  Stat,  at  L.  1546),  at  the  time 
of  «ucb  openlDg.  kbb  not  dlsqualifled  from 
particIpnUnB  in  the  race  far  the  laod,  be- 
cause, prior  to  tbst  lint*  and  wltblu  the  pro. 
hlblled  period,  he  hid  been  within  such  ter- 
ritory,  where  no  manltest  sdvantOKS  over 
hli  competitors  resulted  to  him  from  hie 
prior  entry  Into  such  territory. 
2.  The  llnal  copcIusIod  oI  tbe  Land  Depart- 
ment that  DO  substsDtlal  advantsge  OTW 
others  taklDS  part  Id  the  race  for  land  opened 
to  lettlemeDt  by  the  acts  of  March  1.  1889, 
Marrb  2.  ISSQ,  and  tbe  PrealdeDt's  procla- 
mntlon  of  March  23.  1B8U,  resulted  to  aa 
enCrymau  who  made  the  start  from  tbe 
boundary  line  irllb  the  othan,  because  of 
bl>  prior  entry  latajiucb  territory  some  three 
or  four  boura  before  tbe  atart  was  made.  In- 
Telres  but  tbe  QudlDK  of  an  ultimate  fuct. 
and  not  u  conuluBlon  of  Inw.  and  Is  (hrrefore 
not  reviewable  bj  tbe  courts. 

[No.  lee,] 


APPEAL  from  the  Supreme  Court  of  the 
Territory  of  Oklahoma  to  review  a  judg- 
ment which  nlflrnied  ii  decree  of  the  District 
Court  of  Canadian  County  in  favor  of  de- 
fendant in  a  suit  involving  conBictlng 
claims  to  a  tract  of  land.  Reverted  and  re- 
manded for  further  proceedings. 
See  same  case  below,  6E  Pac.  B41. 

Statement  by  Mr.  Justice  WlUtct 
This  ease  involves  conflicting  claims  to  m 
tract  of  land  in  Oklahoma.  Potter,  the  ap- 
pellant, who  was  plaintiff  below,  claiming 
to  be  the  owner  by  title  derived  under  the 
homeBtead  laws  of  the  United  States,  sued 
to  recover  the  property.  Mrs.  Hall,  lie  ap- 
pellee, the  defendant  below,  by  atuwer  and 
cross  petition  averred  that  herself  and  hus- 
band, being  duly  qualified  to  enter  the  land 
under  the  homestead  laws,  were  the  first  to 
enter  upon  and  occupy  it  in  the  year  1S89, 
when  it  was  opened  lor  settlement,  and  that 
they  had  resided  on  It  as  their  homestead 
up  to  the  time  of  the  death  of  the  husband, 
and  she  therenftir  had  'continued  to  reside[293] 
on  it  BS  n  homei'tead  up  to  the  bringing  of 
the  suit.  It  was  alleged  thnt  Potter,  claim- 
ing that  he  had  duly  entered  upon  the  land, 
contested  the  right  of  Mall  to  make  entry 
thereof,  on  the  ground  that  Hall  did  not 
posnexs  the  requisite  qual  i  Hcationii  and  had 
abandoned  the  land,  and  that  Hall,  on  the 
other  hand,  hud  contested  the  right  of  Pot- 
ter on  tlie  ground  that  be  had  unlawfully 
entered  upon  the  land  prior  to  the  time 
when  it  was  open  for  settlement  in  viola- 
tion of  the  act  of  ISttO  and  the  proclamation 
of  the  President,  carrying  out  the  provi- 
sions of  that  act.  It  was,  moreover,  al- 
leged that  the  result  of  these  contests  waa 
a  recommendation  by  tbe  local  land  officers 
that  Hall'B  application  be  approved  and  that 
Potter's  be  rejected.  A  copy  of  the  report 
of  the  register  and  reociver  was  made  a 
part  of  the  erou  petition.      It  was  then 
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averred  that  the  Secretary  of  the  Interior, 
in  reviewing  the  action  of  the  Ck)inmi88ioner 
of  the  General  Land  Oflfice,  passing  on  the 
recommendation  of  the  register  and  receiver, 
had  approved  the  finding  of  the  local  offi- 
cers, but  that  subsequently  the  Acting  Sec- 
retary had  reviewed  the  previous  decision 
of  the  Secretary,  had  rejected  the  claim  of 
Hall  and  sustained  the  right  of  Potter,  and 
that  the  patent  of  the  United  States  had 
issued  to  Potter  in  consequence  of  such  de- 
cision. The  opinion  of  the  Secretary  on  the 
first  hearing  and  that  on  the  second  were 
also  made  part  of  the  cross  petition.  Charg- 
ing that  the  decision  of  the  Secretary  in 
favor  of  Potter  involved  error  of  law  review- 
able by  the  court,  the  prayer  of  the  cross 
]>otitioiK'r  was  that,  as  the  widow  of  Hall, 
slie  he  recognized  as  entitled  to  make  entry 
of  the  land ;  that  Potter  be  adjudged  to  hold 
tlie  land  under  the  patent  of  Uie  United 
Stales  for  her  benefit,  and  that  a  decree  be 
awarded  directing  a  conveyance.  To,  the 
cross  petition  Potter  demurred  on  the 
ground  of  no  cause  of  action.  The  demur- 
rer having  been  overruled,  and  Potter  de- 
clining to  plead  further,  a  decree  was 
entered  in  favor  of  the  defendant  Hall,  ad- 
judging the  land  to  her  and  decreeing  a 
conveyance.  The  supreme  court  of  the  ter- 
ritory affirmed  the  decree.  The  material 
facts  found  by  the  Land  Department  arc 
these:  Potter  entered  on  the  land  the  22d 
of  April,  1889,  the  day  upon  which  it  was 
open  for  settlement,  and  continuously  main- 
[294]tained  *his  residence  thereon.  Hall  first  en- 
tered upon  a  part  of  the  land  about  six 
months  after,  that  is,  in  October,  1889.  The 
facts  concerning  Potter's  entry  were  stated 
by  the  Secretary  in  his  opinion  on  the  first 
hearing  as  follows: 

''The  history  of  the  case  and  the  material 
facts  are  set  out  in  the  decision  appealed 
from  and  need  not  be  restated  in  detail. 
The  tract  in  question  formed  a  part  of  the 
lands  in  Oklahoma  which  were  opened  to 
settlement  at  noon  on  April  22,  1889; 
shortly  before  this  date  Potter  had  been  ap- 
pointed by  the  Indian  agent  of  the  Cheyenne 
and  Arapahoe  agency  as  assistant  chief  of 
police,  with  instructions  to  proceed  to  the 
east  line  of  the  reservation,  preserve  order 
and  prevent  any  settlement  on  the  same. 
The  east  line  of  the  Cheyenne  and  Arapahoe 
reservation  is  also  the  west  line  of  the  lands 
opened  for  settlement  as  aforesaid,  and  is 
within  possibly  a  quarter  of  a  mile  from  the 
tract  in  question.  On  this  morning  of  April 
22,  1889,  some  three  or  four  hours  before 
Uic  hour  of  noon,  Potter,  who  it  seems  was 
at  said  line,  seeing  some  freighters  camped 
on  tlic  land  involved,  went  thereon  to  order 
them  off;  he  then  returned  to  the  line,  and 
(at)  the  hour  of  noon  started  in  the  race 
for  a  claim;  he  reached  the  land  before  any 
of  his  competitors,  and,  as  he  states,  com- 
menced his  settlement  at  one-half  or  one 
minute  after  twelve  o'clock." 

Ilie  deduction  which  the  Secretary  drew 
from  these  facts  was  thus  stated  by  him : 
"Jn  my  opinion  the  facts  just  stated  sus- 
Uun  the  conclusion  reached  by  the  local  of&' 


cers  to  the  effect  that  Potter  was  not  quali- 
fied to  enter  the  tract  in  question  hy  going 
into  the  territory  on  the  morning  of  April 
22,  1880,  before  the  hour  when  the  lands 
therein  were  opened  to  settlement;  he  neces- 
sarily secured  an  opportunity  to  observe  the 
various  tracts  lyine  near  the  line  and  the 
ways  of  reaching  them,  and  this,  taken  in 
connection  with  the  fact. that  at  the  said 
hour  he  went  directly  from  the  line  to  the 
land  in  question,  makes  it  plain  in  my  mind 
that  if  he  did  not  previously  select  the  tract 
of  land  in  dispute,  he  obtained  informaticm 
that  gave  him  an  advantage  oyer  rival 
claim  seekers.  It  follows  under  the  pre- 
vailing rulings  (Dean  v.  Simmons,  17  lAnd 
Dec.  526),  and  cases  cited,  that  *Pottcr  w[Z* 
not  qualified  to  make  entry  of  land  in  Okla- 
homa, and  that  his  application  to  enter  the 
tract  in  question  must  be  rejected." 

The  Acting  Secretary,  when  he  came  to 
consider  the  case  on  a  rehearing  or  review, 
whilst  accepting  the  facts  concerning  Pot- 
ter's entry  as  stated  in  the  previous  opinion, 
drew  from  them  a  different  conclusion  from 
that  which  had  previously  been  deduced. 
He  said: 

"Accepting  this  statement  as  correct,  and 
a  re-examination  of  the  record  satisfies  me 
of  its  correctness  so  far  as  it  goes,  I  scarce- 
ly think  the  conclusion  warranted  that  he 
necessarily  secured  an  opportunity  to  ob- 
serve the  various  tracts  of  land  lying  near 
the  land  and  the  way  of  reaching  them,  so 
that  he  obtained  information  that  gave  him 
an  advantage  over  rival  claim  scekeiv. 
He  had  been  employed  at  the  Cheyenne  ami 
Arapahoe  agency  near  by  since  1883,  and 
for  six  years  before  the  ooening  of  the  coun- 
try to  settlement  he  had  lived  in  close  prox- 
imity to  the  land  in  dispute.  He  had 
nothing  to  gain  or  to  learn.  Therefore,  bv 
the  short  excursion  with  which  he  is  charged, 
and  which,  it  cannot  be  denied,  was  made  in 
the  performance  of  duty  devolved  upon  him 
by  ztte  orders  of  the  agent  who  appointed 
him  to  the  command  of  the  police  at  that 
point,  he  neither  gained  nor  sought  ad- 
vantage, and  it  was  error  to  hold  that  under 
the  circumstances  of  entry  into  the  terri- 
tory he  was  disqualified  thereby." 

Messi'S.  J.  W.  Shartell  and  J.  H.  Etov- 

est  submitted  the  cause  for  appellant: 

The  act  of  the  plaintiff  in  entering  the 
Oklahoma  country  on  the  morning  of  the 
day  those  lands  were  thrown  open  to  settle- 
ment did  not  disqualify  him  from  making 
entry  on  any  of  such  lands. 

Donncll  v.  KittrcU,  15  I^nd  Dec.  580; 
Raff  V.  Coplin,  18  T^nd  Dec.  128;  Higgina 
V.  Adams,  18  I-rfind  I>ec.  598;  Gumutt  v. 
Jones,  21  Land  Deo.  40;  Tipton  v.  Moloney, 
23  Land  Dec.  180;  Metz  v.  Hcely,  21  Land 
Dec.  148;  McCoiinick  v.  Turner,  21  Land 
Dec.  151;  Jackson  v.  Oairctt,  25  Land  Dec. 
273;  Hcnslvy  v.  Waner,  24  I-rfind  Dec  92; 
Blanchard  v.  White,  13  Land  Dec.  C«; 
Ouihrie  Totcnsitc  v.  Faine,  13  Land  Dee. 
562;  White  v.  Marvel,  18  Land  Dec  560; 
Mullen  V.  Porter,  20  Land  Dec.  334. 
TVic  &tid\wtt  of  the  Secretary  of  the  Inter 
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ior  that  Potter,  in  the  discharge  of  his  duty 
in  charge  of  the  border  police,  went  into  tlie 
country  to  warn  cAnii>cr8  who  had  gone  over 
the  line,  to  get  out,  was,  at  least,  a  mixed 
conclusion  of  law  and  fact,  if  not  strictly  a 
finding  of  fact,  which  tlie  courUs  must  rccog- 
Bize  as  final  and  accept  as  conclusive. 

Marquez  v.  Friabiv,  101  U.  S.  47^  47!),  2.") 
L.  ed.  800-802;  Lee  v.  Johntton,  lit)  l'.  S. 
48,  29  L.  ed.  570,  G  Sup.  a.  Rep.  249;  John- 
8vn  V,  Toiceley,  I'A  Wall.  72,  20  L.  ed.  485; 
Warren  v.  Van  Brunt,  19  Wall.  640,  22  L. 
e«l.  219;  Uniird  i!Hatr8  v.  Minor,  114  U.  S. 
L'.W,  29  ]..  ed.  no,  .')  Sup.  C't.  Kep.  S'Ml 

Mr.  Charles  P.  Lincoln  submitted  the 
caiUHo  for  appellee.  Mr.  Mark  D.  Libby  was 
witli  him  on  the  brief: 

As  there  is  no  exception  in  the  language  of 
the  statute,  there  can  be  none  in  its  enforce- 
ment. 

timith  V.  Toumsend,  148  U.  S.  490,  37  L. 
ed.  533,  13  Sup.  Ot.  Kep.  634. 

That  portion  which  describes  the  qualifi- 
cation for  entry  must  be  liberally  construed, 
i  .  order  that  no  one  be  permitted  to  avail 
himself  of  the  bounty  of  Congress,  unless 
eviilently  in  one  of  the  classes  Congress  in- 
ten<led  should  enjoy  that  bounty. 

tbid.:  Payne  v.  Robertson,  109  U.  S.  323, 
42  L.  ed.  704,  18  Sup.  Ot.  Kep.  337 ;  Calhoun 
V.  Violet,  173  U.  S.  OO-Go,  43  L.  ed.  014-GlG, 
19  Sup.  Ct.  Uep.  324. 

The  doctrine  of  **no  advantage  gained/* 
conternhnl  for  in  this  ca.se.  \\\\»>  no  place  with- 
in the  meaning  of  the  statute. 

Patterson  v.  \VU4ionr,  11  Okla.  75,  05  Pac. 
921. 

Mr.  Justice  WHite,  after  making  the 
foregoing  statement,,  delivered  the  opinion 
of  the  court: 

The  supreme  court  of  the  territory  disre- 
garded the  final  action  of  the  Land  Depart- 
ment as  expressed  in  the  opinion  of  the  Act- 
ing Secretary  on  the  rehearing,  and  decreed 
that  Potter  held  the  land  in  trust  for  the 
^6]defendant  and  appellee  on  two  *ground8: 
First,  because  the  final  action  of  the  Depart- 
ment was  held  to  be  a  violation  of  the  pro- 
visions of  the  law  opening  the  land  in  ques- 
tion to  settlement;  and  second,  because,  as 
stated  by  the  court,  "We  feel  the  less  hesi- 
tation in  reversing  the  conclusion  of  the  last 
tribunal  of  the  Land  Department  'on  re- 
Tiew,'  not  only  because  the  conclusion  we 
now  arrive  at  is  that  which  must  neces- 
tarily  he  arrived  at  upon  the  facts  (italics 
ours),  but  also  because  it  was  the  one  ac- 
eepted  by  the  Secretary  of  the  Interior,  as 
well  as  the  Commissioner  of  the  General 
Land  Office.''  The  conclusion  of  the  coui-t, 
that  the  final  action  of  the  I^nd  Depart- 
ment was  contrary  to  law,  was  rested  upon 
what  was  deemed  to  be  the  controlling  effect 
of  the  rulings  in  Smith  v.  Townscnd,  148 
U.  S.  490,  37  L.  ed.  533,  13  Sup.  Ct.  Rep. 
634;  Payne  v.  Robertson,  169  U.  S.  323,  42 
L.  ed.  764,  18  Sup.  Ct.  Rep.  337,  and  Cal- 
houn V.  Violet,  173  U.  S.  60,  43  L.  ed.  614, 
19  Sup.  Ct.  Rep.  324.  But  the  decisions 
relied  upon  do  not  sustain  the  conclusion 
which  the  court  deduced  from  them.  In  all 
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three  of  the  cases  the  only  question  decided 
was  the  validity  of  an  entry  made  by  one 
who  was  within  the  inhibited  territory  at 
the  time  when  the  land  was  opened  by  law 
for  settlement.  The  cases,  therefore,  did 
not  involve  whether  one  who  was  outside  of 
the  territory  at  the  moment  of  time  when 
the  land  was  opened  lost  his  right  to  take 
part  in  the  race  into  the  territory  because, 
at  a  time  previous  to  that  moment,  he  had 
been  within  the  territory  in  question.  In- 
deed, not  only  was  the  question  which  this 
case  presents  not  embraced  within  the  de- 
cisions upon  which  the  court  below  based 
its  conclusion,  but  it  was  expressly  excluded 
from  the  rulings  made  in  the  cases  in  ques- 
tion. Thus,  in  Smith  v.  Tou:nsend,  in  re- 
ferring to  the  statute  and  the  President's 
proclamation  opening  the  land  for  settle- 
ment, it  was  said  in  the  concluding  passage 
of  the  opinion  (p.  501,  L.  ed.  p.  536,  Sup. 
Ct.  Rep.  p.  638)  : 

''It  may  be  said  that  if  this  literal  and 
comprehensive  meaning  is  given  to  these 
words  it  would  follow  that  anyone  who 
after  March  2  and  before  April  22  should 
chance  to  step  within  the  limits  of  the  ter- 
ritory would  be  forever  disqualified  from 
taking  a  homestead  therein.  Doubtless  he 
would  be  within  the  letter  of  the  statute; 
but  if,  at  the  hour  of  noon  on  April  22, 
when  the  legal  barrier  was  by  the  President 
destroyed,  he  was  in  fact  outside  of  the 
limits  of  the  territory,  it  may  perhaps  be 
*said  that  if  within  the  letter  he  was  not [297] 
within  the  spirit  of  the  law,  and,  therefore, 
not  disqualified  from  taking  a  homestead. 
Be  that  as  it  may, — and  it  will  be  time 
enough  to  consider  that  question  when  it  is 
presented, — it  is  enough  now  to  hold  that 
one  who  was  within  the  territorial  limits  at 
the  hour  of  noon  April  22  was,  within  both 
the  letter  and  the  spirit  of  the  statute,  dis- 
qualified to  take  a  homestead  therein." 

The  court  below  having,  then,  erroneously 
held  that  the  case  was  controlled  by  the 
previous  adjudications  of  this  court,  we  are 
called  upon  to  determine  the  question  which 
was  expressly  reserved  in  Smith  v.  Town- 
send;  tnat  is,  whether  one  who  was  outside 
of  the  legal  barrier  at  twelve  o'clock  li.  on 
April  22,  the  day  and  time  when  that  bar- 
rier was  removed  by  operation  of  law  and 
the  terms  of  the  proclamation  of  the  Presi- 
dent, was  disQualified  from  participating  in 
the  race  for  tlie  land  because,  prior  to  that 
date  and  within  the  prohibitea  period,  he 
had  been  within  the  territory  which  was 
thereafter  to  be  opened  for  settlement.  The 
statutes  and  proclamation  of  the  President 
by  which  this  question  is  controlled  were 
fully  set  out  in  Smith  v.  Totcnsend,  148  U. 
S.  490,  37  L.  ed.  533,  13  Sup.  Ct.  Rep.  634, 
and  need  not  be  at  length  restated.  Suffice 
it  to  say,  that  the  provisions  opening  the 
land  for  settlement,  regulating  the  mode  of 
settlement,  and  the  President's  proclamation 
executing  these  statutes,  are  found  in  the 
act  of  March  1,  1889  (26  Stat,  at  L.  767, 
chap.  317),  the  act  of  March  2,  1889  (25 
Stat,  at  L.  980  and  1005,  chap.  412),  and 
the  proclamation  of  thib  Pi«iA!^KniL  ^\  SlLvc^ 
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23,  1889  (26  SUt  at  L.  1546).  The  first 
of  these  acts  contained  the  proirision  that 
"any  person  who  may  enter  upon  any  part 
of  Raid  lands  in  said  agreement  mentioned 
prior  to  the  time  that  the  same  are  opened 
to  settlement  hy  act  of  Congress  shall  not 
be  permitted  to  occupy  or  to  make  entry 
of  such  lands  or  lay  any  claim  thereto." 
The  act  of  the  subsequent  day  (March  2, 
1880)   contained  the  following  provision: 

"But  until  said  lands  are  opened  for  set- 
tlement by  proclamation  of  the  President, 
no  person  shall  be  permitted  to  enter  upon 
and  occupy  the  same,  and  no  person  violat- 
ing this  provision  shall  ever  be  permitted 
to  enter  any  of  said  lands  or  acquire  any 
rights  thereto." 

The  proclamation  of  the  President  con- 
tained these  words: 
[298]  *"\Vaming  is  hereby  again  expressly 
given,  that  no  person  entering  upon  and 
occupying  said  lands  before  said  hour  of 
twelve  (vclock,  noon,  of  the  22d  day  of 
April,  A.  D.  1889,  hereinbefore  fixed,  will 
ever  be  permitted  to  enter  any  of  said  lands 
or  acnuire  any  rights  thereto." 

Douotless,  as  observed  in  Smith  v.  Toicn- 
aendf  a  rigorous  adherence  to  the  mere  let- 
ter of  these  statutes  and  the  terms  of  the 
proclamation  would  exclude  every  person 
from  the  right  to  enter  and  occupy  land 
within  the  prohibited  territory,  even  al- 
though such  person  was  outside  of  the  ter- 
ritory, and,  therefore,  on  an  equality  with 
all  others,  if,  perchance,  such  persons  had 
accidentally  or  otherwise  gone  into  the  pro- 
hibited territory  between  the  2d  day  of 
March  and  the  22d  day  of  April.  But  it  is 
also  true  that  if  the  provisions  of  the  stat- 
ute and  proclamation  be  enforced,  not  ac- 
cording to  their  mere  letter,  but  in  harmony 
with  the  intention  which  may  be  fairly  de- 
duced from  them,  a  contrary  rule  would  re- 
sult. Whilst,  as  held  in  Smith  v.  Totonsend 
and  the  cases  referred  to  which  have  fol- 
lowed it,  obviously  the  purpose  of  the  stat- 
ute was  to  exclude  anyone  from  entering 
land  who  was  within  the  territory  at  the 
period  fixed  for  the  opening,  it  may  well  be 
doubted  whether  the  words  "enter  upon  and 
occupy,"  as  used  in  the  act  of  1889  and  in 
the  President's  proclamation,  embrace  the 
mere  accidental  or  casual  presence  in  the 
prohibited  territory  subsequent  to  the  2d 
of  March  and  prior  to  the  22d  of  April  of 
one  who  was  outside  on  the  22d  of  April, 
and,  therefore,  in  a  position  of  substantial 
equality  with  others  seeking  to  make  the 
race  for  the  land. 

The  Land  Department,  charged  with  the 
execution  of  the  act,  was  early  called  upon 
to  determine  whether  one  who  was  outside 
of  the  territory  at  the  time  of  the  opening, 
and  took  part  in  the  race  for  land,  was 
disqualified  because,  subsequent  to  the  2d 
of  March,  and  before  the  opening,  he  had 
been  within  the  limits.  In  the  case  referred 
to  the  entryman  had.  on  the  20th  of  April, 
crossed  the  line  accidentally  and  gone  two 
miles  into  the  territory;  but,  on  being  in- 
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formed  of  the  fact,  had  retired  and  waited 
with  others  on  the  line  until  the  22d,  the 
day  *of  opening.  After  considering  tlie[29ft^ 
terms  of  the  statute  the  conclusion  was 
reached  that  an  entry  of  this  kind  was  not 
within  the  spirit  of  the  prohibition  of  the 
statute,  and  the  entry  was  confirmed.  Don- 
nell  v.  Kittrcll  (1892)  15  Land  Dec.  580. 
This  ruling  was  followed  in  Higgina  t. 
Adams,  18  Land  Dec.  598,  where  it  was  held 
that  one  who  had  gone  into  the  diluted 
territory  on  the  morning  of  the  day  of  the 
opening  for  the  purpose  of  watering  his 
team,  and  who,  on  completing  this  object, 
had  returned  to  the  boundary  and  made  a 
start  with  the  others,  did  not  come  within 
the  spirit  of  the  statute.  In  Cumutt  v. 
Jones  (1805)  21  Land  Dec  40,  the  whole 
subject  was  elaborately  reviewed  and  many 
prior  cases  referred  to.  Briefly,  the  facte 
in  the  case  were  these:  The  entryman  had 
resided  for  several  years  in  the  vicinage  of 
the  prohibited  territory,  and  had  habituall 
entered  therein  for  the  purpose  of  gettin 
his  mail.  On  the  day,  however,  of  th 
opening  he  was  at  the  line  with  oth 
and  took  part  in  the  race  for  land.  It  wa- 
held  that  the  prior  entry  did  not  deprive- 
him  of  the  right  to  enter  land ;  that  wheth< 
entry  prior  to  the  day  of  the  opening  a 
fected  the  right  to  make  entry  would  de 
upon  the  facts  of  each  particular  case, 
upon  whether,  in  considering  them,  it 
concluded  that  the  prior  entry  placed  t 
one  who  had  made  it  in  such  a  position  of 

advantage  over  others  as  to  render  it  unji^^^gt 
and  inequitable  to  allow  him  to  make  an 

entry  of  land.      In  summing  up  the  c 
Mr.  Secretary  Smith,  in  his  opinion,  said 

"Jones,  the  defendant  in  this  case,  ' 
lived  for  some  time  on  the  border  of  the 
ritory,  within  less  than  a  mile  from  the  I'lK.iie. 
and,  almost  from  the  necessity  of  his  8i^.Tii- 
tion,  was  familiar  with  the  lands  in  the      im- 
mediate vicinity.     His  information  res;^  cet- 
ing  them,  and   particularly  respecting       the 
tract  subsequently  entered  by  him,  is  sb^awn 
to  have  been  acquired  long  prior  to  M««.iTh 
2,  1889,  and,  as  was  well  said  in  the  ca^^  of 
Golden  v.  Cole,  16  Land  Dec.  375,  'it      iras 
impossible  to  deprive  people  who  had    Txen 
over  the  territory  of  a  knowledge  that    *lwy 
had  thus  acquired.'     His   periodical  visits 
to  Oklahoma  City,  which  was  at  onoe   Ws 
postoffice,  his  most  convenient  and  aco*««' 
ble  railway  station,  and  his  market  -fc^wn, 
do  not  appear  to  have  brought  him  any  *^' 
vantage  over  other  persons  seeking  laia<^  » 
the  territory." 

•In  Tipton  v.  Moloney   (1896)   23   I^aJf^OOJ 
Dec.  18(5,  it  was  held  that  one  who  wit^^'o 
the  prohibited  period  had  passed  along  ^ 
highways  in  the  territory  was  not  diaqu*''' 
fied  for  making  an  entry,  provided  he  ww 
outside  of  the  line  on  the  day  of  the  openi^? 
and  took  part  on  an  equality  with  othen  in  ^ 

the  efl'ort  to  secure  land.      And  ruling*  ^  3 

the   like    effect   were   made    in   Henskji  v*  M- 

Waner,  24  Land  Dec.  92,  and  Hendertwy-  sa 

Smithy  28  Land  Dec.  303.     The  settled  role  «■ 
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then  applied  by  the  Land  Department  in 
the  execution  of  the  statute  is  that  one  who 
took  part  in  the  race  for  land  on  the  day  of 
the  opening  was  not  prohibited  from  taking 
land  because  of  a  prior  entry  into  the  terri- 
tory unless  it  be  shown  that  manifest  ad- 
vantage resulted  to  the  entryman  from  his 
previous  going  into  the  territory.  The  rule 
thus  for  a  long  period  and  consistently  en- 
forced must  obviously  have  become  the 
foundation  of  many  rights  of  property. 
And,  as  we  consider  that  the  rule  thus  ap- 
plied in  the  practical  administration  of  the 
statute  by  the  officials  by  law  charged  with 
its  execution  conforms  to  its  intention,  we 
are  unwilling  to  overthrow  it  by  a  resort  to 
a  narrow  and  technical  construction.  It 
remains  only  to  consider  whether  error  was 
committed  by  the  Department  in  finally  rul- 
ing that  the  entry  made  by  Potter  on  the 
morning  of  the  22d,  before  he  returned  to 
the  line  to  take  part  in  the  race,  which  in- 
volved error  of  law  reviewable  by  the  courts. 
But  as  such  entry  did  not,  as  a  matter  of 
law,  preclude  Potter's  right  to  go  outside  of 
the  territory  and  take  part  in  the  race  for 
land,  but  depended  upon  whether,  as  a  mat- 
ter of  fact,  he  obtained  by  his  previous  go- 
ing into  the  territory  a  substantial  advan- 
tage over  others,  which  he  would  not  have 
otherwise  possessed,  it  follows  that  the  final 
conclusion  of  the  Department  that  no  such 
advantage  resulted  involved  but  the  finding 
of  an  ultimate  fact,  and  not  a  conclusion  of 
law,  and  it  is  therefore  not  reviewable.  If 
the  facts  found  by  the  Secretary  had  no 
tendency  to  sustain  the  conclusion  reached 
by  him,  it  might  be  that  a  question  of  law 
would  arise,  but  such  is  not  the  case.  In- 
deed, in  view  of  the  finding  that  Potter  had 
been  for  a  long  period  of  time  living  across 
the  line,  in  close  proximity  to  the  land 
which  he  entered,  and  which  was  only  a 
quarter  of  a  mile  distant  from  the  place 
[Ml] where  the  *race  began,  and  that  he  reached 
the  land  in  two  minutes  from  the  time  when 
the  start  was  made,  it  might  well  be  argued 
that  his  going  into  the  territory,  as  stated, 
had  no  tendency  to  establish  that  he  ob- 
tained an  advantage  by  reason  of  acquiring 
information  which  he  had  not  previously 
possessed.  But  so  to  say  would  lead  only 
to  the  conclusion  that,  as  a  matter  of  law, 
the  Department  rightly  held  that  Potter 
was  a  qualified  entryman.  The  fact  that 
the  final  conclusion  as  to  the  ultimate  facts 
reached  by  the  Department  differed  from 
the  conception  of  such  ultimate  facts  enter- 
tained by  the  Department  in  previous  stages 
of  the  controversy,  affords  no  ground  for 
disregarding  the  conclusion  of  ultimate  fact 
finally  reached,  which  was  binding  between 
the  parties. 

The  judgment  of  the  Supreme  Court  of 
the  Territory  must  be  reversed,  and  the 
cause  remanded  for  further  proceedings  in 
accordance  with  this  opinion. 

And  it  is  so  ordered. 
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FARMERS'  &  MERCHANTS'  INSURANCS 
COMPANY,  Plff.  in  Err^ 

V, 

FRANK  DOBNEY. 

(See   S.   C.    Reporter's  ed.   801-306.) 

Error  to  state  omirt — Federal  question — 
constitutional  law  —  equal  protection  of 
the  laics — validity  of  state  statute  0110X0- 
ing  attorneys*  fees  in  successful  actions 
on  insurance  policies, 

1.  A  Federal  question  was  not  set  ap  too  late 
to  confer  Jurisdiction  on  the  Supreme  Court 
of  the  United  States  of  a  writ  of  error  to  a 
state  court,  where  it  was  raised  by  the  as- 
signments of  error  In  the  sttte  supreme 
court,  and  was  considered  and  decided  by  a 
commission  appointed  to  aid  that  court  In 
the  discharge  of  Its  duties,  and  the  Judgment 
of  such  commission  was,  for  the  reasons 
stated  In  its  report,  affirmed  by  the  state 
supreme  court. 

2.  The  equal  protection  of  the  laws  is  not  de- 
nied Insurance  companies  by  the  provisions 
of  Neb.  Comp.  Stat.  chap.  43,  ii  43-45,  al- 
lowing a  reasonable  attorney's  fee  to  plain- 
tiff in  case  of  the  unsuccessful  defense  by 
an  insurance  company  of  a  suit  on  a  policy 
of  Insurance  covering  real  property  which 
has  been  totally  destroyed  by  the  causes 
Insured  against. 

[No.  189.] 

Submitted  March  9,  J90S,     Decided  April 

6,  1903. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Nebrasica  to  review  a  judgment 
which  affirmed,  for  the  reasons  stated  in  the 
report  of  a  commission   appointed  to   aid 

Note. — On  torita  of  error  from  United  Wtaten 
Supreme  Court  to  state  courts — see  notes  to 
Hamblln  v.  Western  Land  Co.  37  L.  ed.  U.  S. 
267 :  Klpley  v.  Illinois,  42  L.  ed.  U.  S.  998 ;  and 
Re  Buchanan,  39  I.,  ed.  V.  S.  884. 

A»  to  the  validity  of  class  legislation — see 
State  V.  Goodwill  (W.  Va.)  6  L.  R.  A.  621.  and 
note;  and  State  v.  Ix>omIs  (Mo.)  21  L.  R.  A. 
789,  and  note. 

As  to  constitutional  equality  of  privileges,  im- 
munities, and  protection — see  LouIbvUIc  Safety 
Vault  ft  T.  Co.  v.  I.K>ul8vIlle  ft  N.  R.  Co.  (Ky.) 
14  L.  R.  A.  579,  and  note. 

Unconstitutional  inequality  or  discrimination  in 
statutes  allowing  attorneys*  fees. 

The  question  flrst  came  before  the  Supreme 
Court  of  the  United  States  on  a  writ  of  error 
to  the  supreme  court  of  Texas  to  review  a 
Judgment  of  that  court  sustaining  the  validity 
of  a  statute  of  that  state  which  allowed  an  at- 
torney's fee  of  |10  to  the  sut^cessful  plaintiff  in 
suits  against  railroad  companies  founded  upon 
certain  classes  of  claims,  not  exceeding  $50  In 
amount,  which  the  company  had  omitted  to  pay 
within  a  certain  time  after  presentation.  The 
Judgment  of  the  state  court  was  reversed,  and 
the  statute  held  unconstitutional  as  a  denial  of 
the  equal  protection  of  the  laws  to  a  certain 
clatMB  of  debtors  arbitrarily  singled  out  and  pen- 
alized for  failure  to  pay  certain  debts.  Gulf, 
C.  ft  S.  F.  R.  Co.  V.  Ellis.  165  U.  8.  150.  41  L. 
ed.  666,  17  Sup.  Ct.  Rep.  255,  Reversing  87  Tex. 
19,  26  S.  W.  985.  (The  state  court  had  also 
sustained  the  validity  of  this  statute  in  Gulf, 
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0ueh  court  in  discharging  its  duties,  a  judg- 
ment of  the  District  Court  of  Holt  County 
in  favor  of  plaintiff  in  a  suit  on  a  policy  of 
fire  insurance.    Affirmed. 

See  same  case  below,  62  Neb.  213,  86  N. 
W.  1070. 

The  facts  are  itated  in  the  opinion. 

Mr,  Halleck  F.  Boae  submitted  the 
cause  for  plaintiff  in  error. 

The  provision  of  the  valued  policy  law  of 
Nebraska,  directing  the  taxation  of  an  at- 
torney's fee  to  plaintiff  on  rendition  of  judg- 
ment om  a  policy  insuring  real  estate,  is  vio- 
lative of  the  equality  of  the  I4th  Amend- 
ment of  the  Constitution  of  the  United 
States. 

Gulf,  0,  d  8,  F.  R.  Co,  V.  FAlia,  165  U.  S. 
150-165,  41  L.  ed.  666-671,  17  Sup.  Ct.  Rep. 


255;  Atchison,  T,  d  8.  F.  R,  Co,  v.  MaUhc\C9, 
174  U.  S.  97,  43  L.  ed.  010,  19  Sup.  a.  Rep. 
609;  8outh  d  North  Ala,  R,  Co.  v.  Morris, 
65  Ala.  199. 

The  Nebraska  court,  in  analogous  cases, 
has  itself  upheld  the  position  contended  for 
by  plaintiff  in  error. 

'  Moore  v.  Herron,  17  Neb.  703,  24  N.  W. 
451;  Oarncau  v.  Omaha  Printing  Co.  42 
Nob.  847,  61  N.  W.  100;  Cohurn  v.  Watson, 
48  Neb.  257,  67  N.  W.  171;  Atchison  d  N, 
R,  Co,  V.  Baiy,  6  Neb.  47;  Grand  Island  d 
W.  C,  R.  Co,  V.  S^cinhank,  51  Neb.  521, 
71  N.  W.  48. 

A  law  of  Texas  imposing,  as  a  condition 
of  perfecting  appeals  by  receivers,  special 
provisioiiB  in  all  cases  touching  appeal  bonds, 
was  Iield  void  by  the  supreme  coart  of  that 
state. 


C.  ft  8.  P.  R.  Co.  ▼.  Ellis  (Tex.)  17  L.  R.  A. 
286.  18  S.  W.  723.) 

It  has  been  held  In  Michigan  that  a  statute 
allowlngr  plalntlfT.  If  snccpfrsful.  to  tax  an  at- 
torney's fee  as  part  of  his  coats  In  an  action 
Sfi^alnst  a  railroad  company  to  recover  damages 
for  killing  cattle  was  an  unconstitutional  dis- 
crimination between  suitors,  where  no  such  ad- 
vantage is  conferred  on  the  defendant  If 
sur«»«sful.  Wilder  v.  Chicago  &  W.  M.  R.  Co. 
70  Mich.  382,  38  N.  W.  280 :  Schut  v.  Chicago  & 
W.  M.  R.  Co.  70  Mich.  433,  38  N.  W.  291: 
RInpnr  v.  Grand  Rapids  &  I.  R.  Co.  70  Mich. 
620,  38  N.  W.  599 ;  lAfferty  v.  Chicago  ft  W.  M. 
R.  Co.  71  Mich.  35.  38  N.  W.  660. 

So,  In  Washington,  the  allowance  of  attor- 
neys' fees,  which  was  provIdiMl  for  by  Wash. 
Laws  1803,  p.  418,  I  4,  In  favor  of  successful 
plaintirra  In  actions  for  Injuries  to  stock  by 
collision  with  moving  railroad  trains,  was  held 
an  invalid  attempt  to  grant  special  privileges 
to  one  class  of  litigants  at  the  expense  and 
detriment  of  another.  Jolllffe  v.  Brown,  14 
Wash.  155,  44  Pac.  149. 

In  deference  to  the  decision  in  Gulf,  C.  ft  S.  F. 
R.  Co.  V.  Ellis,  105  U.  S.  150,  41  L.  ed.  666.  17 
Sup.  Ct.  Rep.  255.  the  supreme  court  of  Mis- 
sourl  held  unconstitutional  a  statute  which 
authorized  an  allowance  of  attorneys'  fees  to 
the  successful  plaintiff  in  a  suit  to  recover 
damages  from  the  railroad  company  for  the 
loHS  of  stock  due  to  its  failure  to  furnish  for 
the  shipment  of  the  stock  cars  with  trap  doors 
in  the  roof,  as  required  by  such  statute.  Pad- 
dork  v.  Missouri  P.  R.  Co.  155  Mo.  524,  66  S. 

W.  453.  ,      , 

The  court  overruled  Perkins  v.  St.  Louis,  I. 
M.  ft  S.  It.  <'o.  IWJ  Mo.  52,  11  L.  R.  A.  420. 
15  S.  \V.  320,  which  uphold  a  statute  allowing 
an  attorney's  fee  on  recovery  against  a  railroad 
<omp:(uy  f(»i'  Injury  to  live  stock  l)eo}nise  of  a 
defective  lence,  and  must  be  deemed  likewise  to 
have  overniled  Briggs  v.  St.  Louis  &  S.  F.  II. 
Co.  Ill  Mo.  168,  20  S.  W.  32,  which  reaffirmed 
the  foiiuer  holding. 

But  the  Missouri  court  seems  to  have  given 
greater  eft'cct  to  the  decision  in  Gulf,  C.  ft  S.  F. 
R.  Co.  V.  Ellis,  165  U.  S.  150,  41  L.  ed.  G«n;.  17 
Sup.  Ct.  Rep.  255.  than  the  court  annonncincr 
that  decision  was  willing'  to  accord  It;  for  when 
the  Kansas  statute,  wlil«h  allows  a  reasonable 
attornt'y's  fee  to  the  successful  plaintiff  in  an 
action  against  a  railroad  company  for  damages 
from  fire  eauh»Ml  by  operating  the  railroad  came 
l)ofore  it  for  adjudication  as  to  its  constltution- 
•ilty.  It  laboriously  distinguished  its  former  de- 
rision, and  upheld  the  statute.  Atchison,  T.  ft 
892 


8.  F.  R.  Co.  ▼.  Matthews,  174  U.  8.  96.  43  L. 
ed.  909.  10  Sup.  Ct.  Rep.  609.  The  oliject  of 
the  statute  under  consideration,  the  court  s-mUI. 
was  protection  against  fire. — a  matter  in  the 
nature  of  a  police  regulation. — while  the  obJe<>t 
of  the  Texas  statute  was  simply  to  compH  tbe 
payment  of  small  debts,  and  comi)elIlng  the  pay- 
ment of  Indebtedness  does  not  come  within  tb 
purpose  of  police  regulations. 

The  Kansas  statute  had  previously  been  ap-^ 
held  in  Missouri  P.  R.  Co.  v.  Merrill,  40  Kan. 
404,  19  Pac.  793,  which  decision  wns  also  fol 
lowed  In  Clark  v.  Elllthorpe,  7  Kan.  App.  337 
51  Pac.  940,  though  the  court  apparently  sa 
no  ground  for  distinguishing  Gulf.  C.  ft.  S.  F^ 
R.  Co  V.  Kills,  165  U.  S.  150,  41  L.  ed.  666,  1 
Sirp.  Ct.  Rep.  255,  which  It  regarded  as  havin 
decided   that   "a   similar   statute  In   the   sta 
of  Texas  was  unconstitutional.** 

A  statute  allowing  attorneys*  fees  to  su 
ful  plaintiffs  in  actions  to  recover  for  damage 
done  to  live  stock  by  railroad  trains  was  he 
constitutional   In   Illinois   on   the   gi*ound   t 
such  attorneys'  fees  may  be  upheld  as  a  pena 
for  failure  to  fence.     Peoria,  D.  ft  E.  R.  Co. 
Duggan,  109  111.  587,  50  Am.  Rep.  610. 

So,  the  Imposition  of  an  attorney's  fee  up 
a   railroad   company   which   unsuccessfully 
fends  on  action  to  recover  the  value  of  sti 
killed  upon  or  near  Its  unfcnced  tracks  does 
violate   the  constitutional   rule  of  equality 
right,  privilege,  and  exemption  by  impoali 
burden  upon  one  class  of  litigants  in  favoe 
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another,    since   the    legislation    Is   Intended  to 

compel  railroad  companies  to  fence  In  f^^Belr 
tracks,  and  the  liability  imposed  is  a  co  nse- 
quence  of  their  neglect  to  take  such  precau^=iion. 
Illinois  C.  R.  Co.  v.  Crlder,  01  Tenn.  489,  1 
W.  G18. 

The  provision  for  an  attorney's  fee  for 
successful  prosecution  of  an  action,  under 
Laws  1KK\.  chap.  100.  for  failure  of  a  carrii 
safely   trausi)ort  and  deliver  goods  comm 
to   its  charge,   is  constitutional.     Missouri 
&  T.  It.  Co.  V.  Slmonson,  64  Kan.  802,  57 
A.  70r>.  C8  Pac.  653. 

So,  in  Arkansas  an  attorney's  fee  provide 
by  statute  as  part  of  the  fenalty  for  an 
charge  by  a  carrier  does  not  violate  a 
tutional  provision  against  partial  and  on. 
le;:islation.     Dow  v.  Iteidelman,  49  Ark.  4^  •0^>  '» 
S.  W.  718. 

And  in  Iowa,  perrolttivig  the  allowance  <jt  &t- 
tomeys'    fees    on    r«x)very    against    a   nil'^d 
company   for  violation  of  a  statute  TTgalMtlnf 
rates   does   not   violate    the  constltuticHial   pro- 
vision as  to  equality.    Burlington,  C.  R.  ft  >'•  B. 
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Dillingham  v.  Putnam  (Tex.)  14  S.  W. 
303.  To  the  same  effect  are  Durkee  v.  Janes- 
ville,  28  Wis.  465,  9  Am.  Rep.  500;  South 
d  North  Ala,  R.  Co.  v.  Morris,  65  Ala.  199; 
8t.  Louis,  I,  M.  d  8,  R,  Oo.  v.  Williams,  49 
Ark.  492,  6  S.  W.  F83;  Chicago,  8t.  L,  d 
N,  O.  R.  Oo.  V.  Moss,  60  Miss.  641. 

A  statute  which  declared  that  no  costs 
fthould  be  recovered  against  the  city  in  any 
action  where  the  sair.e  is  commenced  to  set 
aside  any  tax  assessnent  or  tax  deed,  or  to 

prevent  the  collection  of  taxes  or  assessments 

in  .said  city,  has  be./n  held  invalid. 

To  the  same  eflfect  are  Durkee  v.  Janes- 

ville,  28  Wis.  465,  9  Am.  Hep.  500;  Colder  Y. 

Bull,  3  Dall.  387,  388,   1  L.  ed.  648,  649; 

Fletcher  v.  Peck,  6  Crunch,  143,  3  L.  ed.  180; 

Wilkinson  v.  Leland,  2  Pet.  656,  658,  7  L.  ed. 

652,  553;  Terret  v.  Taylor,  9  Cranch,  50,  3 

li.  ed.  653. 


An  act  allowing  a  pla'.ntiff  in  a  suit 
against  a  railroad  company  to  recover  for 
killing  cattle,  to  tax  as  part  of  his  costs 
an  attorney's  fee  of  $25,  is  uncoastitutional. 

Wilder  v.  Chicago  d  W.  M.  R.  Co,  70  Mich. 
382,  38  N.  W.  289:  Ldffeity  v.  Chicago  d 
W.  M.  R.  Co.  71  Mich.  37,  38  N.  W.  600; 
Jolliffe  V.  Brown,  14  Wash.  159,  44  Pac.  149; 
Orand  Rapids  Chair  Co.  v.  Runnels,  77  Mich. 
104,  111,  43  N.  W.  1006;  Chicago,  8t,  L.  d 
N.  0.  R.  Co.  V.  Moss,  60  Miss.  641;  Denver 
d  R.  0.  R.  Co.  V.  Outcalt,  2  Colo.  App.  406, 
31  Pac.  177. 

A  statute  declaring  that  in  the  event  of 
a  railroad  company's  refusing  to  pay  an 
employee  within  fifteen  days  of  demand,  ''it 
shall  be  liable  to  pay  such  employee  20  per 
cent  on  the  amount  due  him  as  damages," 
is  invalid  and  unconstitutional  because  ''not 
protecting  alike  the  interest  of  employer  and 
employee." 


Co.   V.  Dey.  82  I(vwa,  312,  12  L.  R.  A.  486,  8 
Inters.  Com.  Rep.  584,  48  N.  W.  98. 

The  decision  hi  Gulf.  C.  ft  S.  P.  R.  Co.  v. 
KlIlR.  165  U.  S.  150.  41  L.  ed.  666.  17  Sup.  Ct 
Rei>.  255,  wai  held  by  the  Georgia  supreme  court 
to  be  conclusive  as  to  the  unconstitutionality 
of  the  provision  of  Ga.  Civ.  Code,  f  2140,  allow- 
ing damages  and  attorneys'  fees  to  plalntiflT  In 
an  action  upon  an  Insurance  x>oIlcy  In  case  of 
tho  rofusal  of  the  insurance  company  to  pay 
a  Ioi(s  within  sixty  days  after  demand,  whore 
It  i«hnll  appear  to  the  jury  that  the  refusal  to 
p.iy  was  In  bad  faith.  Pheniz  Ins.  Co.  v.  Hart, 
112  Ga.  765,  S8  S.  E.  67  ;  Phoenix  Ins.  Co.  v. 
T.  BchwarU,  115  Ga.  118,  67  L.  R.  A.  752.  41 
8.  K.  240. 

But  when  the  question  came  before  the  Su- 
prome  Court  at  the  United  States,  that  court 
aim  In  refused  to  sanction  tho  state  court's  In- 
terpretation of  Gulf,  C.  &  S.  F.  R.  C.  V.  Ellis, 
165  U.  S.  150,  41  L.  ed.  666.  18  Sup.  Ct.  Rep. 
235,  but  still  further  refined  away  that  decision, 
and  held  that  the  equal  protection  of  the  laws 
was  not  denied  to  life  or  health  insurance  com- 
panies by  the  provision  of  Tex.  Rev.  Stat,  art. 
4071,  imposing  on  such  companies,  upon  failure 
to  pay  a  loss  within  the  time  specified  in  the 
policy  after  demand  therefor,  a  liability  to  the 
holders  of  the  policy  for  damages  and  reason- 
able attorneys*  fees,  although  such  obligation 
was  not  Imposed  upon  other  classes  of  Insur- 
ance companies  or  associations.  Fidelity  Mut. 
IJfe  Asso.  V.  Mettler.  185  U.  S.  308,  46  L.  ed. 
022,  22  Sup.  Ct.  Rep.  662. 

And  this  ruling  was  reaffirmed  In  Iowa  L. 
InH.  Co.  V.  Lewis.  187  U.  8.  ^35,  ante,  204,  23 
Sup.  Ct.  Uep.  126. 

The  Texas  courts,  with  tbe  exception  of  a 
decision  on  rehearing  In  New  York  L.  Ins.  Co. 
V.  Smith  (Tex.  Civ.  App.)  41  S.  W.  684,  In 
«*hleh  the  court  said  that  the  decision  in 
(Sulf,  C.  &  S.  F.  R.  Co.  v.  Kills  was  conclusive 
agnlnRt  the  validity  of  the  statute,  uniformly 
upliHd  the  validity  of  such  legislation.  Union 
Cent.  L.  Ins.  Co.  v.  Chowning,  86  Tex.  664,  24  L. 
U.  A.  r»04.  20  S.  W.  9S2,  8  Tex.  Civ.  App.  455, 
28  8.  W.  117  :  Mutual  L.  Ins.  Co.  v.  Blodgett.  8 
Tex.  Civ.  App.  45.  27  S.  W.  286 ;  Washington  L. 
Ins.  Co.  V.  (;oodlng.  1J«  Tex.  Civ.  App.  400,  49 
8.  W.  123;  Sun  L.  Ins.  Co.  v.  Phillips  (Tex. 
Civ.  App.)  70  S.  W.  COa;  Fidelity  Sc  C.  Co.  v. 
AUlbone,  t)U  Tex.  UOO.  40  S.  VV.  390;  Mutual 
L.  Int.  Co.  V.  Walden  (Tex.  Civ.  App.)  20  S. 
W.  1012 ;  New  York  L.  Ins.  Co.  v.  Orlopp  (Tex. 
dv.  App.)  61  S.  W.  336.  And  the  same  condu- 
■Ion  waa  reached  In  Merchants'  Life  Asso.  v. 
Ymikam.  08  Fed.  251.  30  C.  C.  A.  56. 
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Similar  legislation  In  Kansas  allowing  at- 
torneys' fees  to  plaintiffs  In  suits  upon  fire  In- 
surance policies  has  been  held  not  to  deny  the 
equal  protection  of  the  laws.  Hrltlsh  Anierlcji 
Assur.  Co.  V.  Bradford.  60  Kan.  82,  55  Vav. 
835 ;  Shawnee  F.  Ins.  Co.  v.  Bayha,  8  Kau. 
App.    169,    55    Pac.    474. 

And  the  Nebraska  legislation  assailed  In 
F.MiBfERS'  &  M.  Ins.  Co.  v.  Dobnrv  had  been 
sustained  by  the  state  courts  In  prior  miration. 
Insurance  Co.  of  North  America  v.  Baehler,  44 
Neb.  549,  62  N.  W.  911;  I*ancashlre  Ins.  Co. 
V.  Bush.  60  Neb.  116,  82  N.  W.  313. 

The  lnHM)8ltion  of  attorneys'  fees  upon  unsuc- 
eessfnl  appoilunts  In  particular  kinds  of  ac- 
tions has  l)een  field  nnconstltutlonni  as  unequ.il. 
partial,    and    cUscii minatory    le^^islatiou. 

For  this  1  en  son  the  supreme  court  of  Alaba- 
ma declared  invalid  a  statute  allowing  attor- 
neys' fees  agiiinst  iinsuicexMful  api>ellants  from 
judgments  of  justices  of  the  peace  In  suits  to 
enforce  the  llibllity  of  railroads  for  damages 
to  live  stork.  Sf.uth  k  N(>rth  Ala.  R.  Co.  v. 
MoiTls,  65  Ala.   ^l».^. 

And  for  a  like  mason  the  provision  of  Miss. 
Acts  1882.  p.  1U>,  imposing  a  reasonable  at- 
torney's fee  uiH>n  unsuccessful  appellants  from 
the  "Judgmont  of  any  cMirt  in  any  action  for 
damagefi  brou;:hf  by  any  citizen  of  this  state 
afrainst  any  corporation,**  was  held  Invalid  In 
Chicago,  St.  L.  &  .\.  O.  R.  Co.  v.  Moss,  60  Miss. 
041. 

An  analogous  case  l.s  St.  I/f>uis,  I.  M.  Sc  S. 
K.  Co.  V.  Williams.  4l>  Ark.  4J>'i,  5  S.  W.  HHll, 
holding  Invalid  a  statute  which  in  eflTect  pro- 
vided fo»  the  a.ssessiiKMit  of  attorneys*  foes  as 
a  penalty  for  refusing  to  abide  by  the  df*fl 
slon  of  a  board  appointed  tf)  as.McsK  tho  dam- 
ages for  thekliling  of  stock  by  railway  trains,  in 
the  event  that  the  diK.sa1isti:Hl  party  did  not 
recover  in  the  courts  a  more  favorable  judg- 
ment than  the  award  of  the  board. 

But  in  Iowa  a  statute  requiring  a  railroad 
company  seeking  to  condemn  a  right  of  way  to 
pay  an  attorney's  fee  to  the  landowner  In  fas4> 
of  his  successful  appeal  from  the  award  of 
the  sherlflTs  jury  is  held  not  to  t>e  an  unconsti- 
tutional discrimination  against  the  company, 
a  denial  to  It  of  the  equal  protection  of  the 
law,  or  the  conferring  of  an  Illegal  special  priv- 
ilege on  the  landowner,  (iiino  v.  Minneapolis 
k  St.  L.  U.  Co.  114  l«.\va.  Tin,  .^.5  I..  K.  A. 
203.  87  N.  W.  714.  The  court  rests  Its  decl- 
kIou  on  the  ground  that  the  condemnation  pro- 
cet'dingH  uoi  I)eing  a  common  or  natural  right, 
but  a  remedy  created  by  the  legislature,  that 
body   might  Impose  conditions  on   Its  exercise. 
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San  Antonio  d  A,  P.  R.  Co.  v.  Wilson 
(Tex.  App.)  19  S.  W.  910. 

An  act  directing  dismissal  of  certain 
olasses  of  suits  growing  out  of  the  reser- 
yations  of  land  to  heads  of  Indian  families, 
upon  a  certain  state  of  facts  being  made  to 
appear,  was  held  uncon;$titutional. 

SVally  V.  Kennedy,  2  Vergor,  554,  24  Am. 
Dec.  511. 

To  the  same  efTect  are  Bank  of  the  State 
T.  Cooper,  2  Yerger,  605;  Jonca  v.  Perry, 
10  Yerger.  71,  30  Am.  Dec.  430;  Budd  v. 
State,  3  Humph.  491,  30  Am.  Dec.  189. 

An  act  whicn  provides  for  the  appointment 
of  a  board  to  assess  damages,  and  that  if 
either  party  refuses  to  abide  hy  such  assess- 
ment, and  makes  it  necessary  for  the  other 
to  sue,  he  shall  be  taxed  with  an  attorney's 
fee  in  the  event  the  judgment  of  the  court  is 
not  more  favorable  than  the  award,  is  in- 
valid. 

St.  Louis,  I.  M.  &  8.  R.  Co.  v.  Williams^ 
40  Ark.  492,  5  S.  W.  883. 

Mr.  M.  P.  Kinkaid  submitted  the  cause 
for  defendant  in  error.  Mr.  M.  F.  Harring- 
ton was  with  him  on  the  brief: 

It  is  the  settled  law  of  Nebraska  that,  un- 
less the  .ittcntion  of  the  trial  court  is  called 
to  it,  a  question  cannot  be  raised  for  the 
fivvX  time  in  the  supreme  court. 

Dunham  v.  Courtnay,  24  Neb.  629,  39  N. 
W.  784:  Dayton  Spice-Mills  Co.  v.  Sloan, 
49  Neb.  022,  68  N.  W.  1040;  Hyde  v.  Hyde, 
60  Neb.  r>02.  83  N.  W.  673;  Chicago,  R.  /. 
d  P.  R.  Co.  V.  OWeill,  58  Neb.  239,  78  N. 
W.  521;  Broadwater  v.  Foxworthy,  57  Neb. 
406,   77   N.   W.    1103;    Vnion  P.   R.   Co.   v. 


James,  163  U.  S.  485,  41  L.  ed.  236,  16  Sup. 
Ct.  Rep.  1100;  Backus  ▼.  Ft.  Street  Union 
Depot  Co.  169  U.  S.  567,  42  L.  ed.  853,  18 
Sup.  Gt.  Rep.  445. 

No  exception  having  been  saved  to  the 
interlocutonr  order  djrecting  taxation  of 
attorney's  fees  as  costs,  the  queBtion  could 
not  be  reviewed  in  Nebraska  l^  the  supreme 
court.  The  order  having  -been  made  with- 
out objection  or  exception  on  the  part  of  the 
insurance  company,  it  must  stand. 

Reynolds  v.  State,  58  Neb.  49,  78  N.  W. 
483 ;  Tuomey  v.  Willma.  ,  43  Neb.  28,  61  N. 
W.  126;  Lou?r%e  v.  France,  7  Neb.  191; 
Murray  v.  School  Dist.  No.  S,  II  Neb.  438, 
9  N.  W.  573 ;  Hosford  v.  Stone,  6  Neb.  378 ; 
Morgan  v.  State,  51  Neb.  672,  71  N.  W.  788. 

It  has  been  held  by  this  court  that  an 
order  of  the  judge  of  a  state  court  at  cham- 
bers cannot  be  regarded  as  an  order  of  the 
court. 

McKnight  v.  James,  155  U.  8.  686,  39  L. 
ed.  310,  15  Sup.  Ct.  Rep.  248. 

A  reference  to  the  '^Constitution"  must 
construed   as  a  reference  to  the   Nebrask 
Constitution  alone,  and  not  the  14th  Amend 
ment  to  the  Federal  Constitution. 

Kipley  v.  Illinois,  170  U.  S.   182,  42  I 
ed.   998,    18   Sup.   Ct.   Rep.   550;    Miller 
Cornwall  R.  Co.  168  U.  S.  131,  42  L.  ed.  401 
18  Sup.  Ct.  Rep.  34. 

The  Federal  question  was  raised  too  la 
to  be  available  in  this  court. 

Erie  R.  Co.  v.  Purdy,  185  U.  S.   14R, 
L.  ed.  847,  22  Sup.  Ct.  Rep.  605;  Re  Buc 
nuan,  158  U.  S.  31,  39  L.  ed.  884,  15  S 
Ct.   Rop.   723. 


To  the  objection  that  the  statute  did  not  Im- 
pose tbn  obliKiitioD  on  corporations  other  than 
railway  companies  exercising  the  power  of  em- 
inent domain,  the  court  replied  that  because  of 
the  spoclal  privileRes  granted  to  railroad  com- 
panies they  formed  a  special  class  upon  which 
peculiar  burdens  might  be  imposed  as  a  con- 
dition of  exercising  the  powers  grunted ;  and 
that,  even  were  the  objections  valid,  the  un- 
constitutionality of  the  statute  could  not  be 
insisted  upc^n  by  a  corporation  attempting  to 
exercise    rights   under   it. 

A  Minnesota  statute  allowing  reasonable  at- 
torneys' fees  In  an  action  to  recover  the  i>ob- 
session  of  land  taken  without  compensation  by 
a  railroad  company  for  its  right  of  way.  in 
cases  where  the  company  does  not  elect  to  con- 
vert the  action  into  condemnation  proceedlnt;B, 
is  not  unconstitutional  as  class  discrimination. 
Cameron  v.  Chicago,  M.  &  St.  V.  It.  Co.  63 
Minn.  liHK  M  L.  U.  A.  553,  65  N.  W.  652; 
l*fdend(>r  v.  Chicago  &  N.  W.  R.  Co.  80  .Minn. 
218.    JK)    N.    W.    303. 

In  a  number  of  cases,  statutes  allowing  at- 
torneys* fees  to  successful  plain  tiffs  in  suits 
to  foredoRi^  liens  have  been  held  invalid  as  dis- 
criminating and  class  legislation.  Randolph  v. 
Builders  &  Paint  era  Supply  Co.  100  Ala.  501, 
17  So.  721 ;  Los  Angeles  ({old  Mine  Co.  v.  Camp- 
bell, 13  Colo.  App.  1,  50  Pac.  240 :  Davidson 
V.  Jennings,  27  Colo.  187,  48  L.  R.  A.  .S40.  60 
Pac.  354  :  Brnbakcr  v.  Bennett.  10  Utah,  401, 
67  Pac.  170. 

On  the  other  hand,  such  provislon.s  have  been 
upheld  in  Dell  v.  Marvin.  41  Kla.  221.  45  L. 
R.  A.  201.  26  So.  18H:  Duckwall  v.  Jones,  156 
Ind.  0552,  58  N.  K.  1055.  00  N.  E.  797:  Wort- 
man  V.  Kleinschmldt.  12  Mont.  316.  30  Pac. 
280 :  Tvall  v.  Willis,  17  Wash.  645.  50  Pac.  467. 
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The  provision   of   Utah   Rev.   Stat.    |   2 
for  the  allowance  of  attorneys'  fees  to  a 
cessfui  plaintiff  In  a  suit  to  cancel  a  mortg 
which   the   mortgagee  falls  to   release   or 
charge  after  It  has  been  fnlly  aatUtted. 
no  provision  for  a   like  allowance  to   the 
fendant  if  he  succeeds.  Is  unconstltntlonal 
discriminating   and   special   legislation.     O 
Shaw  v.  Ualfln,  24  Utah,  426.  68  Pac.  138 

A   statute  authorizing  an  attorney's   t 
be  taxed  by  a  Ju8tk*e  In  entering  Judgment 
personal  services  in  favor  of  the  plaintiff 
violates    a    constitutional    prohibition 
class   legislation.      Grand  Rapids   Chair 
Runnels,  77  Mich.  104,  43  N.  W.  1006. 

And   the  provision  for  an  attorney**  fi 
a  successful  plaintlfT  In  an  action  for  w: 
which  is  made,  by  Ohio  Rev.  Stat.  |  6563 
case  the  wages  have  not  been  paid  within  1 
days  after  a  dt^mnnd  in  writing,  la  an  ni 
stitutional  denial  of  the  equal  protection  o 
laws,  since  the  statute  Imposes  the  reatrl 
against  Invoking  the  courts  except  at  the 
of  being  mulcted  in  an  attorney's  fee  If  n 
cessfui.  upon  one  class  of  cltisens  only. 
ing  Valley  Coal  Co.  v.  Rosser,  53  Ohio  S 
29  L.   R.  A.  386,  41  N.   E.  268. 

A  similar  statute  In  Illinois  was.  h 
upheld  In  Vogel  v.  Pekoe,  167  111.  839,  80  '^^  ^ 
A.  491,  42  N.  E.  886,  over  an  objection  tlras  at  U 
was  obnoxious  as   special   legislation. 

A   Texas  statute  requiring  the  appoint  "^^^ 
of  an  attorney  for  the  defense  In  suits  a^^'^"'' 
nonresidents,  with  an  allowance  of  reasc^^'^^' 
com  pen  sat  It)  n   to  be  taxed  as  costs,  is  no^  <'''' 
constitutional  because  Imposing  on  plaint  I  ^' '^ 
suits  against  nonresidents  a  burden  not  ImposMf 
In    suits   against    other   i>er8onB.      Willltfli*  ^' 
Sapleha   (Tex.  Civ.  App.)  69  8.  W.  047. 


IMS. 


Fabmkbs'  &  M.  Ins.  Oo.  v.  Dobrkt. 


a08^«M 


That  the  legislature  may  prescribe  the 
eonditione  under  which  an  insurance  corpora- 
tion may  do  business  within  a  state  has  been 
reeognized  by  this  court. 

Fidelity  Mut,  Life  Aaso.  v.  Met  tier,  185 
U.  8.  316,  46  L.  ed.  929,  22  Sup.  U.  Kep. 
662;  Waters  Pierce  Oil  Oo,  v.  Texas,  177  U. 
a  42,  44  L.  ed.  663,  20  Sup.  Ct.  llep.  518; 
New  York  L.  Ins.  Co,  v.  Cravens,  178  U.  S. 
395,  44  L.  ed.  1122,  20  Sup.  Ct.  Rep.  9G2. 

l%e  term  "citizen"  does  not  include  a  cor- 
poration. 

Orient  Ins.  Co,  v.  Daggs,  172  U.  S.  657, 
43  L.  ed.  552,  19  Sup.  Ct.  Rep.  281;  Blake 
T.  MoOlung,  172  U.  S.  239,  43  L.  ed.  432, 
19  Sup.  Ct.  Rep.  165;  Paul  v.  Virginia,  8 
Wall.  168,  19  L.  ed.  357. 

Hie  right  of  the  Nebraska  legislature  to 
enact  the  statute  in  question  is  fully  recog- 
nized, by  implication  at  least,  by  this  court 
in  the  following  cases: 

John  Hancock  Hut,  L.  Ins,  Oo.  v,  Warren, 
181  U.  8.  73,  45  L.  ed.  755,  21  Sup.  Ct.  Rep. 
535;  Orient  Ins,  Co.  v.  Daggs,  172  U.  S.  557, 
43  L.  ed.  652,  19  Sup.  Ct.  Rep.  281;  il^o^t- 
eon,  T.  d  8.  F.  R.  Co,  v.  Matthevos,  174  U. 
8.  96,  43  L.  ed.  909,  29  Sup.  Ct.  Rep.  609. 

Mr.  Justice  WHite  delivered  the  opinion 
of  the  court: 

Having  been  adjudged  to  pay  the  amount 
of  a  fire  poli<^  written  on  the  dwelling  house 
of  the  defendant  in  error,  which  was  totally 
destroyed  by  fire,  the  plaintiff  in  error  pros- 
ecutes this  writ.  The  judgment  was  for 
$861.40  with  interest,  costs,  and  $150  as  a 
reasonable  attorney's  fee.  This  latter 
amount  was  fixed  under  authority  conferred 
on  ^e  court  by  f  f  43,  44,  and  45  of  chapter 
43  of  the  Compiled  Statutes  of  Nebraska, 
which  are  a  reproduction  of  chapter  48  of 
the  Laws  of  Nebraska  for  1899.  The  sec- 
tions in  question  are  reproduced  in  the  mar- 
gin.! The  allowance  of  the  attorney's  fee  is 
the  basis  of  the  Federal  ri^ht  asserted.  It 
is  moved  to  dismiss  the  writ  on  the  ground 
tliat  tlic  Federal  right  was  not  specially  set 
t]up*below  as  required  by  Rev.  Stat.  S  709(13. 
S.  Comp.  Stat.  1901,  p.  575),  or  was,  in  any 
event,  alleged  too  late  to  enable  the  supreme 
court  of  Nebraska  to  consider  it.  Among 
the  assignments  of  error  contained  in  the 
petition  in  error  filed  before  the  hearing  in 
the  supreme  court  of  Nebraska  was  the  fol- 
lowing: 

"Section  45  of  chapter  43  of  the  Compiled 
Statutes,  under  which  the  court  assumed  to 
allow  and  order  an  attorney  fee  to  be  taxed, 
is  unconstitutional  and  void  for  want  of 
mutuality  of  the  provisions,  and  for  exclud- 
ing defendant  from  the  benefits  and  privi- 


leges thereby  given  to  plaintiff,  and  for  de- 
priving defendant  of  the  equal  protection  of 
the  laws;  in  each  of  which  particulars  the 
said  section  is  in  confiiot  with  S  1  of  the 
14th  Amendment  to  the  Constitution  of  the 
United  States,  and  in  confiict  with  S  3  of  ar- 
ticle 1  and  f  15  of  article  3  of  the  Constitu- 
tion of  Nebraska." 

The  case  was  considered  by  commissioners 
appointed  pursuant  to  the  Nebraska  law  to 
aid  the  supreme  court  of  the  state  in  the  dis- 
charge of  its  duties.  The  commission  in  an 
elaborate  opinion  recommended  the  affirm- 
ance of  the  judgment.  In  such  opinion  tlie 
assignment  of  error  concerning  the  attor- 
ney's fee,  above  quoted,  was  considered  and 
numerous  cases  decided  by  the  supreme 
court  of  Nebraska  sustaining  its  allowance 
under  the  statute  in  question  were  referred 
to.  It  was  said  in  the  opinion  that  the  le- 
gality of  the  attorney's  fee  "was  not  an 
open  question  in  this  state"  because  the 
right  to  allow  the  fee  had  been  previously 
sustained  by  the  supreme  court  of  the  state 
in  many  cases.  A  passage  from  the  case 
of  Lcmoashire  Ins,  Co,  v.  Bissh,  60  Neb.  116, 
82  N.  W.  313,  expressly  declaring  that  the 
statute  concerning  the  allowance  of  the  at- 
torney's fee  was  consistent  boUi  with  the 
Constitution  of  the  United  States  and  of  the 
state  of  Nebraska,  was  approvingly  cited, 
the  passage  in  question  being  as  follows: 

"These  decisions  are  vigorously  attacked, 
but  we  are  convinced,  as  a  result  of  further 
investigation  of  the  subiect,  that  they  are 
sound  and  should  be  adhered  to.  There  is 
nothing  in  the  Constitution  of  the  United 
States  or  of  this  state  which  forbids  classi- 
fication of  subjects  for  the  purpose  of  legis- 
lation." 

The  supreme  court  of  Nebraska,  for  the 
reasons  stated  in  *the  report  of  the  oommi8-[804] 
sion,  affirmed  the  judgment.  It  results  that 
not  only  was  the  Federal  question  relied 
upon  specially  called  to  the  attention  of  the 
supreme  couit  of  the  state  of  Nebraska,  but 
it  was  by  that  court  expressly  decided.  The 
flrrounds  upon  which  the  motion  to  dismiis 
18  predicated  are,  therefore,  without  merit, 
ana  it  is  overruled. 

All  the  grounds  relied  upon  to  demon- 
strate that  the  statute  allowing  a  reasonaUe 
attorneys'  fee  in  case  of  the  unsuccessful 
defense  of  a  suit  to  enforce  certain  insurance 
policies  is  repugnant  to  the  equality  clause 
of  the  14th  Amendment  are  embraced  in  the 
following  propositions:  First,  because  it 
arbitrarily  subjects  insurance  companies  to 
a  liability  for  attorneys'  fees  when  other  de- 
fendants in  other  classes  of  cases  are  not 
subjected  to  such  burden;  second,  beoeiuse, 


tComplIed  Statutes  of  Nebraska,  chapter  48. 
Sec.  43.  WheneTer  any  policy  of  insurance 
shall  be  written  to  Insure  any  real  proiierty  In 
this  state,  against  loss  by  fire,  tornado,  or  light- 
ning, and  the  property  insured  shall  be  wholly 
destroyed,  without  criminal  fault  on  the  part 
of  the  Insured  or  his  assigns,  the  amount  of 
the  insorance  written  in  such  policy  shall  be 
taken  condusiveiy  to  be  the  true  value  of  the 
property  insured  and  the  true  amount  of  loss 
sad  measure  of  damages. 

Sec.  44.  This  act  shall  apply  to  ail  pollciox 
189  U,  S.         U.  8.,  Book  47.  o 


of  in8uranc«»  hereafter  made  or  written  upon 
real  property  in  this  state,  and  also  to  the  re- 
newal, which  shall  hereafter  be  made,  of  all 
policies  heretobefore  written  In  this  state,  and 
the  contracts  made  by  such  policies  and  renew- 
als shall  be  construed  to  be  contracts  made  un- 
der the  laws  of  this  state. 

Sec.  45.  The  court,  upon  rendering  judgment 
against  an  insurance  company  upon  any  such 
policy  of  insurance,  shall  allow  the  plaintiff  a 
reasonable  sum  as  an  attorney's  fee,  to  be 
taxed  as  part  of  the  costs. 
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OnonpAOA  Natiok  v.  Thaobxb.  UW-SOS 

Id  BLiljBtance  the  answer  contained  a  re- 
cital of  the  facts  conncctfid  with  thp  pur- 
chase of  the  belts,  and  it  was  aeserUd  that 
absolute  ownei'Hhi|i  thereof  existed  in  the  de- 
fendant, 
j,„j  The  action  was  trieil  at  «  special  term  of 
TN  ERROR  to  the  Supreme  Court  of  the  the  supreme  court  of  Onondaga  county,  New 
1  State  of  Kew  York  tc  review  a  iu-lK-  T"''^-  -*"*■"  ""*  ">troduction  of  oral  and 
nient  oUbliahinK  defendant's  al>fiolute  own-  "f^umfntary  eTidence.  the  court  fllwi  find- 
ership  of  cerUin  Indiaji  wampum  belta,  en-  J"*!  "'  fact* and  Mnclusi.nis  of  law.  The  de^[308] 
tered  in  pursuance  of  the  mandate  of  the  '^''f""*  ""'  'f"  '*'  ^'."'*  a'.solutc  owner 
Court  of  Appeals  of  that  SUte,  which  had  "'  *r^  property  m  question;  the  Onondajva 
affirmed  a  Jud^ent  of  the  Appellate  DLvi-  Y  "  ^,'"'  ^f^  '"'■  J"  ^"lI*  'S^'  ="?"«">■ 
■ion  of  the  Supreme  Court  of  Sfew  York  for  *?  »"« ^  "'«  Uniwrsity  of  the  State  of  New 
the  Fourth  Judicial  Department  affirming  York  was  deeded  not  to  have  such  intereat 
the  judgment  of  the  Special  Term  of  the  8u-  ■"  the  subject-matter  of  the  acUon  as  en- 
preme  Court  of  Onondaga  County.  Uit-  '^'"^  '*  *°  }'""«  »"  fct'on  for  the  recovery 
i^itt^  'at  any  or  either  of  the  wampum  bcltH;  and 
Sea  Unie  case  below,  BS  App.  Div.  661,  66  '•'"  individual  Indians  made  parties  plaintiff 
N.  y,  Snpn  1014  ^'"'■^  adjudged  not  to  possess  such  a  com- 
munity of  interest  with  the  members  of  the 
Statement  t^  Mr.  Justice  WUtei  various  tribes  constituting  the  league,  or 
This  action  was  onKiniilly  brought  by  the  confederacy,  which,  it  was  alleged,  originally 
Onondaga  Nation  and  Tc-lias-ba,  an  Onon-  owned  the  belts,  as  to  permit  the  nminte- 
dagA  Indian.  Subsequently,  several  other  nance  by  them  of  the  action.  Beyond  state- 
OnoDdBga  Indians,  one  Seneca  Indian,  a  ments  made  in  testimony  or  in  recitals  of 
OT}Cayug»  Indian,  'and  the  University  of  the  hisUnical  tacts,  allowing  that  the  general 
State  of  New  York  were  made  additional  Kovemnient  had  made  treaties  with  the  con- 
plaintifTa.  The  ultimate  object  of  the  action  federacy  of  the  Six  Nations  and  with  cer- 
waa  to  recover  from  the  defendant  four  tain  of  the  tribes  which  had  composed  the 
wBjnpuni  belts  to  which  defendant  asserted  confederacy,  and  that  said  treaties  had  been 
ownership  by  purchase,  but  which  were  evidenced  by  the  exchange  of  belts  of  wani- 
■verred  by  the  plsintifl's  to  be  the  property  puin,  theie  was  not  contained  in  the  cvi- 
of  a  league,  or  confederacy  of  Indian  tribes,  dence,  or  in  the  findings  referred  to,  or  in 
known  aa  Uie  "  Ho-de-no-sau-nee."  The  On-  the  judgment  rendered,  or  in  the  excepUona 
onilaga  Nation,  through  an  oMcer  selected  thereafter  filed  by  the  plaintifTs  to  the  flnd- 
by  it,  was  averred  to  be  the  lawful  keeper,  ings  of  the  court,  any  allusion  to  the  Con- 
or custodian,  of  said  belts.  The  league,  or  stitution.  treaties,  or  statutes  of  the  United 
confederacy,  referred  to  was  also  at  one  time  States. 

known  as  the  Iroquois  Confederacy,  aa  the  On   appeal   the   appellate   division  of  the 

Five   Nations    (consisting  of   the   Mohawk,  supreme  co\irt  of  New  York  for  the  fourth 

Onondaga,     Seneca,     Oneida,     and     Cayuga  judicial  department  affirmed   the   judgment 

tribes),  and  after  the  Tuscarora  Nation  of  "f  the  trial  court.    An  appeal  »as  then  taken 

Indians  came   into  the   league,   aa  the  Six  to  the  court  of  appeals  of  the  state  of  New 

Nallona.      By   an   amendment   to   the   com-  York,  and  that  court  affirmed  the  judgment 

plaint  it  was  alleged  that  on  February  26,  (16»  N.  Y.  584.  62  N.  B.  1098)  upon  the  fol- 

18U8.  "  the  Onondaga  Nation  elected  the  Uni-  lowing  per  curiam  opinion: 

versity  of  the  State  of  New  York  to  the  of-  ''  We  think  the  judgment  appealed  from 

fice  of  wampum  keeper,  and,  by  bill  of  sale,  should   be   affirmed,   upon   the   ground   that 

BOld  and  transferred  to  the  University  of  the  neither  the  Onondaga  Nation  nor  the  indi- 

State  of  New  York  all   it«  interest  in   the  vidual  Indians  nam^  as  plaintifTs  had  legal 

saiil  wampums,"  and  the  right  to  the  cus-  i:apacity  to  bring  and  maintain  the  action, 

tody  of  the  belU  wb*  alleged  to  be  in  wtid  Strong  v.  Waterman,  11  Paige,  007;  Seneca 

university.    These  wampum  belte  were  thus  Nation  v.  Chriatir,  I2C  N.  Y.  122,  27  N.  E. 

described:  275;  Johnson  v.  Long  [aland  R.  Vo.  162  N. 

"  One  belt  of  dark  wampum  beads,  rcpre-  V.  402,  66  N.  E.  9112. 
■CDting  the  confederation  organization  of  the  'Aa  to  the  Univcridty  of  the  State  of  New 
Kve  Nations  under  Hiawatha  ;  one  belt  rep-  York,  one  of  the  plnintiffs,  the  finding  of 
resenting  the  first  treaty  stipulation  between  fact  by  the  trial  judj^  '  that  the  Univerrity 
the  Six  Nations  and  General  George  Wash-  '*f  the  State  of  New  York  never  purchased 
iogton,  picturing  in  wampum  beadwork  the  &ny  or  either  of  the  wampum  belts  men- 
council  house.  General  Washington,  the  tioned  and  described  in  the  complaint,  and 
O-do-ta-lio,  or  president  of  the  tribes,  and  ''bat  said  University  of  the  State  of  New 
thirteen  representatives  of  the  colonies;  also  i'ork  ne^er  wns  selected  or  "raised  up"  to 
two  fragments  of  other  belts,  one  represent-  the  position  or  office  of  "wampum  'keeper," [309] 
ing  the  first  approach  to  the  Indiana  of  the  ii-nd  no  official  proceedings  were  ever  begun 
'people  with  wnite  faces,'  and  the  other,  a  °"  the  part  of  any  of  the  tribes  of  Indiansi 
narrow  l>elt,  representing  the  unity  of  the  which  formerly  composed  the  Iroquois  Con- 
Five  Nations."  federacy  for  the  purpose  of  conferring  any 
The  complaint  contained  no  allusion  to  such  position  or  office  upon  said  University 
the  Constitution,  treaties,  or  statutes  ot  the  of  the  State  of  Kew  York,  asaumloK  tha*. 
United  States.  there  is  or  wns,  at  tlia  Vwat  (A  •».=*.  AV^wS. 
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proceedings,  any  such  official  position/  is 
supported  by  evidence,  and  the  judgment 
having  been  affirmed  at  the  appellate  divi- 
sion, it  is,  therefore,  conclusive  upon  us." 

The  record  and  the  proceedings  in  the 
cause  having  been  remitted  to  the  supreme 
court  of  Onondaga  county,  and  the  judgment 
of  the  court  of  appeals  having  been  made  the 
judgment  of  the  lower  court,  a  writ  of  error 
was  allowed  to  review  this  latter  judgment. 

Mr,  Edward  Winslow  Paige  argued 
the  cause  and  filed  a  brief  for  plaintiffs  in 
error. 

Mr.  Joliii  A.  Delehanty  argued  the 
cause  and  filed  a  brief  for  defendant  in  er- 
ror. 

Mr.  Justice  WHite,  after  making  the  fore- 
going statement,  delivered  the  opinion  of  the 
court : 

The  jurisdiction  of  this  court  to  review 
the  judgment  complained  of  is  controlled  by 
f  709  of  the  Revised  Statutes  (U.  S.  Ck)mp. 
Stat.  1901,  p.  575).  Now,  so  far  as  we  have 
been  able  to  ascertain  from  a  careful  ex- 
amination of  the  record,  there  was  not 
drawn  in  question  in  the  courts  of  the  state 
of  New  York  in  the  case  at  bar,  in  any  man- 
ner, the  validity  of  a  treaty  or  statute  of, 
or  an  authority  exercised  under,  the  United 
States,  and  the  courts  of  the  state  of  New 
York  rendered  no  decision  against  the  valid- 
ity of  any  such  treaty,  statute,  or  authority. 
Nor  is  there  anything  contained  in  the  rec- 
ord to  indicate  that  there  was  drawn  in 
question  in  the  state  courts  the  validity  of 
any  statute  of,  or  the  validity  of  an  author- 
ity exercised  under,  a  state,  and  necessarily 
there  was  no  decision  sustaining  the  valid- 
ity of  any  state  statute  or  authority  exer- 
cised under  a  state,  alleged  to  be  repugnant 
to  the  Constitution,  treaties,  or  laws  of  the 
United  States.  Neither  can  we  fin4  any- 
thing in  the  record  to  warrant  the  conten- 
tion that  the  plaintiffs  in  error  ever,  spe- 
310]cially  or  otherwise,  *set  up  the  claim,  in  the 
course  of  the  litigation  in  the  courts  of 
New  York  which  is  under  review,  of  any 
title,  right,  privilege,  or  immunity  under 
the  Constitution,  or  a  treaty  or  statute  of, 
or  commission  held  or  authority  exercised 
under,  the  United  States. 

There  are  no  formal  assignments  of  error 
in  the  record  or  in  the  brief  of  counsel  for 
plaintiffs  in  error.  It  is,  however,  asserted 
in  such  brief  that  a  Federal  question  arises 
upon  the  record  because  of  the  ruling  by 
the  court  of  appeals  of  the  state  of  New 
York,  that  there  was  evidence  supporting 
"  the  finding  of  fact  by  the  trial  judge  *  that 
the  University  of  the  State  of  New  York 
never  purchased  any  or  either  of  the  wam- 
pum belts  mentioned  and  described  in  the 
complaint,  and  that  said  University  of  the 
State  of  New  York  never  was  selected  or 
''raised  up"  to  the  position  or  office  of 
''wampum  keeper,"  and  no  official  proceed- 
ings were  ever  bec^n  on  the  part  of  any  of 
the  tribes  of  Indians  which  formerly  com- 
posed the  Iroquois  Confederacy  for  the  pur- 
poae  of  conferring  any  such  position  or  of- 
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fice  upon  said  University  of  the  State  of 
New  York,  assuming  that  there  is  or  was,  at 
the  time  of  said  alleged  proceedings,  any 
such  official  position.'  " 

Referring  to  this  ruling  of  the  court  of 
appeals  of  New  York,  counsel  for  plaintiffs 
in  error  say: 

''  It  is  plain  that  this  is  a  holding  that 
the  council  of  the  Onondngas  had  no  poirer 
to  select  a  depositaiy  for  the  wampums,  it 
is  not  that  the  University  could  not  take, 
could  not  act,  and  could  not  sue,  but  '  that 
it  never  teas  selected  *  for  the  position  of 
wampum  keeper.  As  the  action  of  the  coun-  - 
cil  seleeting  it,  or  toting  its  selection,  is  ad — 
mitted  on  the  record,  this  can  only  meana^  ^~ 
that  the  action  of  the  council  of  the  Onon-  M-.m-n- 
dagaa  was  void  as  beyond  its  power,  an£^  .^rzid 
thus  the  Federal  question  is  riffht  up,  be-=: 
cause  tlie  case  .vas  decided  by  the  court 
appeals  upon  that  question  solely'* 

But,  even  if  the  quoted  matter  is  susce] 
tible  of  the  construction  that  it  adju<~ 
that  the  council  of  the  Onondaga  Nation 
Indians  did  not  possess  the  power  which  r- 
is   claimed   they   attempted    to   exercise  ^e 
1898,  to  select  the  University  of  the  Sta*^ 
of  New  York  as  the  depositary  for  the  wai 
pums,  it  is  not  apparent,  and  no  reason  hi 
been  advanced  which  enables  •us  to  discov 
how  a  Federal  question  can  be  evolved  fn 
the  holding  referred  to  which  would  entil 
us  to  review  the  judgment  below.    Certain 
the  court  of  appeals  of  New  York  did  n 
suppose  that  a  Federal  question  was  1 
in^  in  the  record  presented  for  its  oonsid 
ation. 

In  any  event,  as  we  find  that  no  claim 
Federal  right  was  specially  set  up,  or 
to  the  attention  of  the  state  court  in 
way,  we  are  without  jurisdiction  to  re 
the  judgment  of  the  state  court.     Tellu 
Poicer    Transmission    Co.    v.    Rio 
Western  R.  Co.  187  U.  S.  569,  680,  ante,  " 
312,  23  Sup.  Ct.  Rep.  178. 

Writ  of  error  dismissed  for  tcant  of  / 
diction. 
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FERDINAND  N.  SHURTLEFP,  App=^B»^ 

V. 

UNITED  STATES. 

(See  S.  C.  Reporter's  ed.  311-  319.) 

Officers — removal  by  President, 

1.  A  Federal  official  sought  to  be  remove^^    from 
office  by  the  President  for  any  of  the  ^^:^uses 
specified  by  Congress  as  grounds  for  su  ^^^h  n- 
moval  Is  entitled  to  notice  and  hearln^^'* 

2.  The  removal   of  a   Federal   official  X^"^  tbe 
President   without   notice  or  opportune ^  to 
defend  will  be  presumed  to  ha?e  been     SM<fr 
for    other    causes    than    those    specifl^^  by 
Congress  as  grounds  for  his  removal. 

3.  The  general  power  of  the  President  to  te- 
move  a  Federal  official  for  any  reason  be  at/ 
think  sufficient,  even  though  such  officlai  wu 

NoTK. — On  the  right  to  remove  offteert  nm- 
iiuirUy — see  note  to  Trainor  v.  Wayne  Coontj 
(Mich.)    15   L.   R.   A.  96. 
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appointed  by  and  with  the  advice  and  consent 
of  the  Senate,  is  not  restricted,  aa  regards 
general  appraisers  of  merchandise,  to  a  re- 
moval for  "InefDciency,  neglect  of  doty,  or 
malfeasance  In  office"  by  the  provision  In 
the  customs  administrative  act  of  June  10, 
1800,  I  12  (26  Stat,  at  L.  131,  136,  chap.  407, 
U.  S.  Comp.  Stat.  1901,  pp.  1886,  1922,  1895, 
1924,  1031).  which  authorises  the  appoint- 
ment of  such  offlclalB,  that  they  *'may  be  re- 
moved from  office  at  any  time  by  the  Presi- 
dent** for  those  causes. 

[No.  76.] 

Argued   January  20,  190S.    Decided   April 

6,  190S. 

APPEAL  from  the  Court  of  Claims  to  re- 
view a  judgment  denying  the  right  of 
a  general   appraiser  of  merchandise  to  lie 
paid  his  salary  after  he  was  removed  from 
office  by  the  President.     Affirmed. 
See  same  case  below,  36  Ct.  CI.  34. 

Statement  by  Mr.  Justice  Peekhami 
The  appellant  seeks  to  review  a  judgment 
of  the  court  of  claims  denying  his  right  to 
t]be  paid  the  salary  pertaining  to  'theoffice  of 
a  general  appraiser  of  merchandise  and  ac- 
cruing between  May  16  and  November  1, 
1890.  The  court  refused  to  decree  payment 
of  the  claim  on  the  ground  that  he  waa  not 
one  of  the  appraisers  during  the  time  for 
which  he  demanded  such  salary. 

The  facte,  as  they  appear  in  the  findings 
of  the  court  of  claims,  are  that  the  appel- 
lant was  nominated  on  July  17,  1890,  to  be 
one  of  the  general  appraisers  of  merchandise 
under  the  act  of  June  10,  1890,  chapter  407 
(26  SUt.  at  L.  131,  U.  S.  Comp.  Stat.  1901, 
p.  1886),  and  that  nomination  was  con- 
■ented  to  on  the  following  day  by  the  Sen- 
ate, and  the  appellant  was  thereupon  com- 
missioned  to  biB  such  general  appraiser  of 
merchandise.  He  accepted  that  office  and 
took  the  oath  required  on  July  24,  1890,  and 
remained  in  such  office  and  was  paid  the 
salary  attached  thereto  up  to  May  15,  1899. 
On  May  3  of  that  year  he  received  the  fol- 
lowing communication  from  the  President: 

Executive  Mansion, 
Washington,  D.  C,  May  3,  1899. 

Sir:— 

You  are  hereby  removed  from  the  office  of 
general  appraiser  of  merchandise,  to  take 
efi'cct  upon  the  appointment  and  qualifica- 
tion of  your  successor. 

William  McKinley. 

The  appellant  never  resigned  his  office  nor 
acquiesced  in  any  attempted  removal  there- 
from, and  he  was  never  notified  or  informed 
of  any  charges  made  against  him,  either  of 
inefficiency,  neglect  of  duty,  or  malfeasance 
in  office,  and  ho  knows  of  no  cause  for  his 
removal  from  the  ofVice  having  been  ascer- 
tained or  assigned  by  the  President. 

Since  May  15,  180!),  he  has  iKH^n  ready  and 
willing  and  offere<l  to  discharge  the  duties 
of  the  ofTirc,  and  has  not  been  paid  any  sal- 
ary since  that  date.  He  has  made  monthly 
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demand  upon  the  Treasury  Department  for 
the  salary  attaching  to  the  office  from  May 
15  to  November  1,  and  such  demand  has 
been  refused. 

On  May  12,  1899,  an  appointment  was 
made  during  the  recess  of  the  Senate  to  fill 
the  vacancy  caused  by  the  removal  of  the  pe- 
titioner from  his  office,  and  such  appoint- 
ment was  to  be  *in  efiject  not  longer  than  to[313J 
the  end  of  the  next  session  of  the  Senate  of 
the  United  States.  The  appointee  under 
that  commission  took  the  oath  of  office  and 
entered  upon  the  duties  thereof  on  May  12, 

1899,  and  has  received  pay  as  such  officer, 
beginning  on  May  19,  1890,  up  to  the  present 
time.  Chk  December  15,  1890,  he  was  nom- 
inated to  the  Senate  and  the  nomination  to 
that    office    was  confirmed    on  January  17, 

1900,  and  he  was  commissioned  by  the  Pres- 
ident under  the  above  confirmation  on  Jan- 
uary 22,  1900,  and  took  the  oath  of  office 
under  that  appointment  on  January  26, 
1900,  and  since  that  time  has  remained  in 
the  office  to  which  he  was  so  appointed. 

Upon  these  finding  the  court  of  claims 
decided  as  a  conclusion  of  law  that  the  ap- 
pellant was  not  entitled  to  recover,  and  his 
petition  was  therefore  dismissed. 

Mr.  Edwin  B.  Smith  argued  the  cause, 
and,  with  Messrs.  Smith  d  Barker,  filed  a 
brief  for  appellant: 

Where  causes  of  removal  are  specified  by 
tlie  Constitution  or  statute,  as  also  whore 
the  term  of  office  is  for  a  fixed  period,  no- 
tice and  hearing  are  os.<«ential. 

Reagan  v.  United  States,  182  U.  S.  42."», 
45  L.  ed.  1164,  21  Sup.  Ct.  Rep.  842. 

Congress  can  restrict  removals  from  s^uch 
inferior  offices  as  it  may  e^tablisli. 

Ex  parte  Henncny  13  Pet.  221),  10  L.  <m1. 
136;  Marhury  v.  Madison,  1  Cranch,  lti2, 
2  L.  ed.  60;  United  States  e-x  rcl.  (imnlrivh 
V.  Ouihrie,  17  How.  306,  15  L.  ed.  107. 

Those  who  control  the  right  of  apjioiut- 
ment  to  an  office  may  declare  its  terms  and 
tenure.  Tliis  has  bc^n  many  times  decidtMl 
in  states  whose  Constitutions  in  this  respect 
were  like  that  of  the  United  States. 

Fox  V.  McDonald,  101  Ala.  72,  74,  21  L. 
R.  A.  529,  13  So.  416;  People  ex  rcl.  Dun- 
ham V.  Morgan,  90  111.  562;  Baltimore  v. 
State,  15  Md.  455,  74  Am.  Dec.  572 ;  People 
ex  rel.  Waterman  v.  Freeman,  80  Cal.  233, 
22  Pac.  173 ;  People  ex  rel.  he  Roy  v.  Hurl- 
hut,  24  Mich.  63,  9  Am.  Rep.  103;  People 
ex  rcl.  Brown  v.  Woodruff,  32  N.  Y.  3<J4 ; 
State  y.  Oonstantine,  42  Ohio  St.  441,  51 
Am.  Rep.  833;  Long  v.  New  York,  81  N.  Y. 
425;  Taft  v.  Adams,  3  Gray,  130;  People 
V.  Osborne,  7  Colo.  608,  4  Pac.  1074;  State 
ex  rel.  Atty.  Oen.  v.  Hawkins,  44  Ohio  St. 
114,  5  N.  E.  228;  State  ex  rel.  Kennedy  ▼. 
McOarry,  21  Wis.  498. 

Where  the  Constitution  confers  the  power, 
it  imposes  the  only  limitations  of  it.  Whore 
it  is  only  derived  from  a  law  establishing 
the  office,  that  law  may  prescribe  the  re- 
quirement for  tlie  appointment,  and,  neces- 
sarily, the  conditions  for  removal  from  the 
office. 

Hovey  v.  State,  119  Ind.  403,  21  N.  E.  21 ; 
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ColHns  ▼.  State,  8  Ind.  344;  State  ex  rel. 
Roaenstock  v.  Stcift,  11  Nev.  137;  Field  v. 
People,  3  111.  79;  People  ex  rel.  Hatfield  v. 
Oomatockf  78  N.  Y.  361 ;  People  ex  rel.  Ward 
▼.  Soheu,  167  N.  Y.  296,  60  N.  E.  650. 

The  distinction  is  one  that  has  b^en  fre- 
quently recognized  by  the  courts. 

People  ex  rel.  Ward  ▼.  Scheu,  60  App. 
Div.  694,  69  N.  Y.  Supp.  597 ;  People  ex  rel. 
Burhy  v.  Hotcland,  155  N.  Y.  270,  41  L.  R. 
A.  838,  49  N.  K.  776;  People  ex  rel.  he  Roy 
V.  Foley,  148  N.  Y.  677,  43  N.  E.  171;  People 
ew  rel.  Miiehell  v.  Sturgca.  156  N.  Y.  580, 
61  N.  E.  295,  27  App.  Div.  387,  50  N.  Y. 
Supp.  5,  21  Misc.  605,  47  N.  Y.  Supp.  999. 

The  legislature  can  do  what  it  thinks  best 
with  a  public  office,  or  public  othcer.  All 
statutory  offices  are  taken  subject  to  legis- 
lative action. 

People  ex  rel.  MUohell  v.  Sturges,  21  Misc. 
607,  47  N.  Y.  Supp.  999. 

The  power  which  creates  an  olFice  csin  reg- 
ulate the  incidents  to  its  creation  and  exist- 
ence. 

2  Story,  Const.  S  1537;  People  ex  rel.  Hat- 
field v.  Gomstock,  78  N.  Y.  361;  People  ex 
rel  Ward  v.  Scheu,  167  N.  Y.  206,  60  N.  E. 
650. 

"Tenure"  means  the  other  terms,  manner, 
and  conditions  of  holding  an  oflice,  as  well 
as  the  calendar  time   prescribed   for   it. 

United  States  v.  HartucU,  6  Wall.  393, 
18  L.  ed.  832;  People  v.  M'aite,  9  Wend.  58; 
E»  parte  Herrick,  78  Ky.  32. 

When  CJongress  by  law  vests  the  appoint- 
ment of  inierior  otticers  in  the  heads  of  de- 
partments, it  may  limit  and  restrict  the 
power  of  removal  as  it  deems  best  for  the  " 
public  interest.  The  constitutional  author- 
ity in  Congress  thus  to  vest  the  appointment 
implies  authority  to  limit,  restrict,  and  reg- 
ulate the  removal  by  such  laws  as  Congress 
may  enact  in  relation  to  the  ollicers  so  ap- 
pointed. 

United  States  v.  Perkins.  116  U.  8.  485, 
29  L.  ed.  700,  6  Sup.  Ct.  Rep.  449. 

Having  the  power  to  confer  the  right  of 
nomination  upon  the  Presid(»nt,  or  head  of 
a  department,  or  a  court,  or  to  leave  it  to 
the  President  subject  to  the  Senate's  ap- 
proval, the  correlative  power  existed  to  re- 
strict the  original  selection  or  limit  the 
power  of  removal.  Determining  where  these 
powers  shall  be  lodged  has  naught  to  do 
with  the  restrictions  to  be  placed  upon  their 
exercise. 

Marhury  v.  Madison,  1  Cranch,  167,  2  L. 
ed.  60:  People  ex  rel.  Peek  v.  Depart meufs  of 
Fire  d  Bldgs.  Comrs.  106  N.  Y.  68,  12  N.  E. 
641:  liigufi  v.  MclirUh,  17  Or.  (mI.  5  I^. 
R.  A.   lis,  21  Pac.  878. 

The  formulation  of  charges  and  an  inves- 
tigation of  them  are  conditions  precedent 
to  anv  removal  from  the  ollice  in  question. 

Mechem.  Pub.  Off.  §  4:.4 :  Throop,  Pub.  Off. 
9  364;  25  Am.  Law  \\v\.  *212:  Denver  v. 
Darrou\  13  Colo.  460.  22  Viw.  7S4:  Com. 
ex  rel.  Boicntan  v.  SUfer,  2')  Pa.  23,  64  Am. 
Dec.  680;  Field  v.  Cum.  ;i2  V;\.  47S:  Stotr. 
Clark,  Proseeutor,  v.  Cdpr  Ma  if.  .")0  N.  .1.  L. 
558,  14  Atl.  581;  »Sf/fi/f'  f.r  /W.  CumithrU  v. 
J^oltcc  Comrs.  H  Mo.  App.  305,  Allirmed  in 
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88  Mo.  144;  Biggs  v.  McBride,  17  Or.  651,  5 
L.  R.  A.  115,  21  Pac.  878. 

Removal  for  cause,  though  no  particular 
cause  is  statutorily  specified,  by  implica- 
tion imposes  investigation  before  action. 

People  ex  rel.  Gere  v.  Whitlock,  92  N.  Y. 
191. 

Where  the  statute  states  causes  for  dismis- 
sal, the  plain  implication  is  that  they  cannot 
be  made  in  any  other  cases  or  for  any  oilier 
causes. 

People  ftT  rel.  Peek  v.  Departments  of  Fire 
d  Bldgs.  Comrs.  106  N.  Y.  68,  12  N.  E.  641. 

An  officer  has  the  right  to  be  heard  before 
being  removed  for  cause,  whether  the  sUit- 
ute  expressly  requires  a  hearing  or  not. 
If  not  expressed,  it  is  iniplic<l. 

Bagg's  Case,  11  Coke,  98;  King  v.  Gaskin,  ^ 
8  T.  R.  209;   Fx  parte  Ramshay,   18  Q.  B.  _ 
190;  Queen  v.  Canterbury,  1  El.  &  El.  54.>:^    ^ 
Capel  V.  Child,  2  Cromp.  &  J.  574;  Ui7/i.i«ia,=^  ^^ 
v.  Bngol,  3  Barn.  &  C.  786;  Re  Brook,  R"..^  j* 
C.    B.    N.    S.    416;    DuUam    v.    Willson.   5r-   ,^ 
Mich.  402,  51  Am.  Rep.  128,  19  N.  \V.  112       ,^. 
Page    v.    Hardin,    8    B.    Mon.    672;     llifc.      -?/.' 
lard's     Appeal,     4     R.     I.     601;     Com.    e. 
rel.  Bowman  v.  Slifcr,  25  Pa.  28,  64  Ai 
Dec.  680;  People  ex  rel.  Andrexcs  v.  Lord, 
Mich.  227 ;  People  ex  rel.  Mead  v.  Ingha. 
County,  36  Mich.  418;  State  ex  rel.  Att 
(len.  V.  Hawkins,  44  Ohio  St.   115,  5  N.  - 
228;  State  ex  rel.  Kennedy  v.  McGarry. 
Wis.  496;   Biggs  v.  MeBride,  17  Or.  6.M, 
L.  R.  A.   115,  21  Pac.  878;   Ham  v.  Bost 
Bd.  of  Police,   142  Mass.  90,  7  N.  E.  54=^0; 

West  River  Bridge  Co.  v.  Dix,  6  How.  5 18, 

12  L.  ed.  r^:y2.  

In  ascertaining  and  determining  whet    T3ier 
charges  such  as  require  or  justify  remc^      val 
are  sustained,  the  President  acts  judieia    ^Hly. 
and  his  jurisdietion  to  remove  is  not  to 
inferred  argumentatively. 

Runkle  v.   United  States,  122  U.  S. 
30  L.  ed.    1170,   7   Sup.   Ct.  Ri-p.   1141: 
Guden,  171  N.  Y.  531,  64  N.  K.  451. 

Assistant    Attorney    General    Pradt  »r- 

gued  the  c:iuse  and  filed  a  brief  for  ai        rjpel- 
lee: 

The  incumbents  of  these  oflico  are  re^^Mnov- 
able  from  oflice  at  the  plejusure  of  the  ^^^*' 
ident,  although  no  limitation  in  resp 
tlie  tenure  of  the  offices  has  been  presi* 
by  law. 

Parsons  v.  United  States,  167  U.  S. 
42  L.  ed.   185,  17  Sup.  Ct.  Rep.  880. 

The  greatest  force  that  can  bo  givi 
the  word*?,  "and  may  be  removed  from 
at  any  time  by  the  President  for  inellir 
n^lect  of   duty,   or  malfeasance  in 
is  to  regard  them  as  directory,  and 
fore  not  intended  as  an  encroachment 
the  executive  power  of  removal. 
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Blake  V.    raited  States,    103   U.   S- 
26  L.  ed.  464:  Keifes  v.  United  State-s 
U.  S.  336,  27   L.  ed.  954,  3  Sup.  Ct-     V?r/». 
202. 

Even   in  cjises   where  the  statute  ha-"'  ex- 
|)H»ssly    provided   for  a   four  years'  tenii  oi 
oilircthiN  cmirl  Inis  held  that  the  Hxinf;  vf 
i\  definite  term  of  years  dot's  not  grant  ain 
tenuif  of  I  he  ofiiee  agtiinst   the  Presidcnf'< 
will.     The  court  holds  that  the  purpose  of 
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such  l^slation  is  to  limit  the  duration  of 
the  term  of  office,  and  not  to  secure  to  the 
incumbent  a  term  of  office  for  that  period. 
Parsons  v.  United  States,  167  U.  S.  338, 
42  L.  ed.  190,  17  Sup.  Gt  Rep.  880. 

Mr.  Justice  Pecliliain,  after  makine  the 
fore^ing  statement  of  facts,  delivered  the 
opinion  of  the  court: 

The  office  of  general  appraiser  of  mer- 
chandise was  created  by  the  12tli  section  of 
the  act  of  Congress  approved  June  10,  1890, 
commonly  called  the  customs  administrative 
act.  26  SUt.  at  L.  131,  136,  chap.  407,  U. 
8.  Comp.  Stat.  1901,  pp.  1886,  1922,  1895, 
1924,  1931.  The  material  portion  of  that 
section  reads  as  follows : 

"Sec  12.  That  there  shall  be  appointed  by 
the  President,  by  and  with  the  advice  and 
oonsent  of  the  Senate,  nine  general  apprais- 
ers of  merchandise,  each  of  whom  shall  re- 
ceive a  salary  of  seven  thousand  dollars  a 
year.  ^  Not  more  than  five  of  such  general 
appraisers  shall  be  appointed  from  the  same 
political  party.  They  shall  not  be  engaged 
in  any  otner  business,  avocation,  or  employ- 
ment, and  may  be  removed  from  office  at  any 
time  by  the  President  for  inefficiency,  neg- 
lect of  duty,  or  malfeasance  in  office.    .    .    ." 

There  is,  of  course,  no  doubt  of  the  power 
of  Congress  to  create  such  an  office  as  is  pro- 
^  ^vided  for  in  the  above  section.  Under  *the 
provision  that  the  officer  might  be  removed 
from  office  at  any  time  for  inefficiency,  neg- 
lect of  duty,  or  malfeasance  in  office,  we  are 
of  opinion  that  if  the  removal  is  sought  to 
be  made  for  those  causes,  or  either  of  them, 
the  officer  is  entitled  to  notice  and  a  hear- 
ing. Reagan  v.  United  States,  182  U.  S. 
419,  425,  46  L.  ed.  1162,  1104,  21  Sup.  Ct. 
Rep.  845.  In  speaking  of  causes  of  removal, 
Mr.  Chief  Justice  Fuller  said  in  that  case: 

"The  inquiry  is,  therefore,  whether  there 
were  any  causes  of  removal  prescribed  by 
law  March  1,  1895,  or  at  the  time  of  the 
removal.  If  there  were,  then  the  rule  would 
apply  that  where  causes  of  removal  are 
specified  by  constitution  or  statute,  as  also 
where  the  term  of  office  is  for  a  fixed  period, 
notice  and  hearing  are  essential.  If  there 
were  not,  the  appointing  power  could  re- 
move at  pleasure  or  for  such  cause  as  it 
deemed  sufficient." 

Various  state  courts  have  also  held  that, 
where  an  officer  may  be  removed  for  certain 
causes,  he  is  entitled  to  notice  and  a  hearing. 
See  Dullam  v.  Willson,  53  Mich.  392,  401,  51 
Am.  Rep.  128,  19  N.  W.  112;  Page  v.  Ear- 
iin,  8  B.  Mon.  668,  672;  Willard's  Appeal, 

4  R.  I.  597 ;  Com.  ex  rel.  Bowman  v.  Slifer, 
25  Pa.  23,  28,  64  Am.  Dec.  680 ;  State  ex  rel. 
Atty.  Gen.  v.  Hawkins,  44  Ohio  St.  98,  114, 

5  N.  E.  228 ;  Biggs  v.  McBride,  17  Or.  640, 
650,  6  L.  R.  A.  115,  21  Pac.  878;  Ham  v. 
Boston  Bd.  of  Police,  142  Mass.  90,  7  N.  E. 
540. 

It  must  be  presumed  that  the  President 
did  not  make  the  removal  for  any  cause  as- 
signed in  the  statute,  because  there  was 
given  to  the  officer  no  notice  or  opportunity 
to  defend.  The  question  then  arises,  Can 
the  President  exercise  the  power  of  removal 
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for  any  other  causes  than  those  mentioned 
in  the  statute?  In  other  words.  Is  he  re- 
stricted to  a  removal  for  those  causes  alone, 
or  can  he  exercise  liia  general  power  of  re- 
moval without  such  restriction? 

We  assume,  for  the  purposes  of  this  case 
only,  that  Congress  ooiud  attach  such  condi- 
tions to  the  removal  of  an  officer  appointed 
under  this  statute  as  to  it  might  seem 
proper ;  and,  therefore,  that  it  could  provide 
that  the  officer  should  only  be  removed  for 
the  causes  stated,  and  for  no  other,  and  after 
notice  and  an  opportunity  for  a  hearing. 
Has  Congress,  by  the  12Ui  section  of  the 
above  act,  so  provided? 

It  cannot  now  be  doubted  that,  in  the  ab- 
sence of  constitutional  *or  statutory  proyi-[316] 
sion,  the  President  can,  by  virtue  of  his  gen- 
eral power  of  appointment,  remove  an  offi- 
cer, even  though  appointed  by  and  with  the 
advice  and  consent  of  the  Senate.  Bw  parte 
Hennen,  13  Pet.  230;  Parsons  ▼.  United 
States,  167  U.  S.  324,  42  L.  ed.  186,  17  Sup. 
Ct.  Rep.  880,  and  cases  cited.  To  take  away 
this  power  of  removal  in  relation  to  an  in- 
ferior office  created  by  statute,  although 
that  statute  provided  for  an  appointment 
thereto  by  the  President  and  confirmation 
by  the  Senate,  would  require  very  clear  and 
explicit  language.  It  should  not  be  held  to 
be  taken  away  bv  mere  inference  or  implica- 
tion. Congi  {^  nas  regarded  the  office  as  of 
sufficient  importance  to  make  it  proper  to 
fill  it  by  an  appointment  to  be  made  by  the 
President  and  confirmed  by  the  Senate.  It 
has  thereby  classed  it  as  appropriately  com- 
ing under  the  direct  supervision  of  the  Pres- 
ident, and  to  be  administered  by  officers  ap- 
pointed by  him  (and  confirmed  by  the  Sen- 
ate) with  reference  to  his  constitutional  re- 
sponsibility to  see  that  the  laws  are  faith- 
fully executed.     Art.  2,  S  3. 

In  Blake  v.  United  States,  103  U.  S.  227, 
26  L.  ed.  462,  there  were  two  constructions 
that  might  have  been  placed  upon  the  act 
there  under  consideration,  determining  the 
tenure  by  which  army  and  naval  officers  held 
their  commissions  in  time  of  peace,  and  that 
construction  was  placed  upon  the  5th  section 
of  the  act  of  July  13,  1866,  chapter  176  (14 
Stat,  at  L.  92 ) ,  which  left  with  the  President 
his  power  to  remove  an  officer  of  the  Army 
or  Navy,  by  the  appointment  of  his  succes- 
sor, by  and  with  tne  advice  and  consent  of 
the  Senate.    Although  the  question  was  re- 

garded  as  not  free  from  difficulty,  it  was 
eld  that  there  was  no  intention  on  the  part 
of  Congress  to  deny  or  restrict  the  power  of 
the  President,  with  the  consent  of  the  Sen- 
ate, to  displace  army  and  naval  officers  in 
time  of  peace  by  the  appointment  of  others 
in  their  places.  This  inaicates  the  tenden<7 
of  the  court  to  reouire  explicit  language  to 
that  effect  before  nolding  the  power  of  the 
President  to  have  been  token  away  by  an 
act  of  Congress. 

The  appellant  contends  that,  because  the 
stetute  specified  certein  causes  for  which  the 
officer  might  be  removed,  it  thereby  impli- 
edly excluded  and  denied  the  right  to  re- 
move for  any  •other  cause,  and  that  ^ePres-[3]6] 
ident  was  Uierefore  by  the  statute  prohib- 
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itod  from  any  removal  exoepting  for  the 
flaoset,  or  aame  of  them,  therein  defined. 
The  maxim,  Empres^io  uniut  eat  eweluaio 
«l<erMM,  ia  uaad  aa  an  illustration  of  the 
Drincipio  ^poo  which  the  contention  is 
xomided.  We  are  of  opinion  that,  as  thus 
vaedy  the  maxim  does  not  Justify  the  conten- 
tion of  the  appellant.  We  regard  it  as  inap- 
pUoahle  to  the  facts  herein.  The  right  of 
Tomoval  would  exist  if  the  statute  had  not 
contfiined  a  word  upon  the  subject.  It  does 
not  exist  hj  Tirtue  of  the  grant,  but  it  in- 
herea  in  the  right  to  appoint,  unless  limited 
bv  uoiutitutioo  or  statute.  It  requires 
plain  language  to  take  it  away.  Did  Con- 
greas,  by  the  use  of  language  providing  for 
removal  for  oertain  causes,  thereby  provide 
that  the  right  oould  only  be  exercised  in  the 
apeeified  causes?  If  so,  see  what  a  differ- 
tnoe  in  the  tenure  of  office  is  effected  as  to 
this  office,  from  that  existing  generally  in 
this  country.  The  tenure  of  the  judicial  of- 
ficere  of  the  United  States  is  provided  for  by 
the  Constitution;  but,  with  that  exception, 
no  civil  officer  has  ever  held  office  by  a  life 
tenure  since  the  foundation  of  the  govern- 
ment. Even  judges  of  the  territorial  courts 
may  be  removed  by  the  President.  McAllia- 
t0r  T.  United  States,  141  U.  S.  174,  35  L.  ed. 
698,  11  Sup.  Ct.  Rep.  949.  To  construe  the 
■tatute  as  oontendea  for  by  appellant  is  to 
give  an  appraiser  of  merchandise  the  right 
to  hold  that  office  during  his  life,  or  until  he 
•ball  be  found  guilty  of  some  act  specified 
in  the  statute.  If  this  be  true,  a  complete 
revolution  in  the  general  tenure  of  office  is 
effected,  by  implication,  with  regard  to  this 
particular  office.  We  think  it  ^uite  inad- 
miasible    to  attribute  an    intention  on    the 

Skrt  of  Congress  to  make  such  an  extraor- 
nary  change  in  the  usual  rule  governing 
the  tenure  of  office,  and  one  which  is  to  be 
applied  to  this  particular  office  only,  with- 
out stating  such  intention  in  plain  and  ex- 
£  licit  language,  instead  of  leaving  it  to  be 
nplied  from  doubtful  inferences.  The  rule 
fHiich  is  expressed  in  the  maxim  is  a  very 
proper  one  and  founded  upon  justifiable  rea- 
aoning  in  many  instances,  but  should  not  be 
aooorued  controlling  weight  when  to  do  so 
would  involve  the  alteration  of  the  uni- 
versal practice  of  the  government  for  over  a 
oentury,  and  the  consequent  curtailment  of 
the  powere  of  the  Executive  in  such  an  un- 
^\J  ] usual  manner.  *We  can  see  no  reason  for 
^  auoh  action  by  Congress  with  reference  to 

thia  office  or  the  duties  connected  with  it. 

The  appellant  has  cited  some  cases  in  the 
•tate  courts,  where,  under  the  peculiar  cir- 
eumstances  therein  set  forth,  and  with  re- 
gard to  the  particular  provisions  of  the 
•tatutes,  it  has  been  held  that  the  power  to 
remove  is  restricted  to  the  causes  stated  in 
■ueh  statutes.  We  do  not  regard  them  as 
applicable  to  a  case  like  this. 

IB  making  removals  from  office  it  must  be 
OMumed  that  the  President  acts  with  refer- 
€BOi  to  hia  constitutional  duty  to  take  care 
that  the  laws  are  faithfully  executed,  and 
wo  think  it  would  be  a  mistaken  view  to 
hold  that  the  mere  specification  in  the  stat- 
ute  of  aome  causes  for  removal  thereby  ex- 


cluded the  right  of  the  Preaident  to  remove 
for  any  other  reason  whieh  he,  acting  with  a 
due  sense  of  hia  official  responaibility,  abonld 
think  sufficient. 

By  the  4th  section  of  article  2  of  the  Ck»- 
stitution  it  is  provided  that  all  eivil  officen 
shall  be  removed  from  offioe  on  impeachment 
for,  and  conviction  of,  treason,  bribery,  or 
other  high  crimes  and  misdemeanora.  No 
one  has  ever  supposed  that  the  effect  of  this 
section  was  to  prevent  their  removal  for 
other  causes  deemed  sufficient  hjr  the  Preai- 
dent. No  such  inference  oould  bo  reaaon- 
ably  drawn  from  such  language. 

We  are  not  unmindful  of  the  foree  of  the 
contention  that,  if  the  power  of  removal  is 
not  limited    to   the  causes  specified   in  the 

statute,  that  then  those  words  providing  for 

a  removal  for  inefficiency,  neffleet  of  duty,  ^  -^ 
or  malfeasance  in  office  fulfil  no  funetioB.^.  j 

because  without  them  the  Preaident  haa  un 

limited  power  of  removal,  and  with  them 
still  has  the  same  power. 

It  may  be  said,  however,  that  there 
some  use  for  the  provision  for  removal  fo^r< 
the  causes  named  in  the  statute.     A  removals 
for  any  of  those  causes  can  only«be  mad^. 
after  notice  and  an  opportunity  to  defend 
and  therefore,  if  a  removal  ia  made  wi  ~ 
such  notice,  there  is  a  oondusive  presum 
tion  that  the  officer  waa  not  removed  fi 
any  of  those  causes,  and  his  removal 
be  regarded  as  the  least  imputation  on  h 
eharecter  for  integrity  or  capacity, 
causae  for  removal  may,  however,  exiat,  a 
be  demanded  by  the  interests  of  the  ^aervi 
in  order  that  the  office  may  be  better 
ducted,   although    the    officer   may    not 
proved  guilty  of  conduct  coming  within 
statute  aa  a  cause  for  removal.     It  ia 
that,  under  this  oonstruction,  it  is  possL   "l>)e 
that  officers  may  be  removed  for  causes  ^^aia* 
connected  with  the  proper  administration^  of 
the  office.    That  is  the  case  with  moefc>      of 
the  other  officen  in  the  government.    ^TTbt 
only  restraint  in  cases  such  aa  this  nr^mC 
consist  in  the  responsibility  of  the  Presi<L  ^nt, 
under  his  oath  of  office,  to  so  act  as  shaft.  1  be 
for  the  general  benefit  and  welfare. 

It  may  be,  perhaps,  that  the  sugge^'^ioB 
above  indicated,  of  the  purpose  of  the  s» tat- 
ute as  evidenced  by  this  language  is  no  ^fc  en- 
tirely satisfactory  as  a  reason  for  its      ezn- 
ployment.     We  by  no  means  overloolc     the 
objections  to  it.     But  we  are  called  upon  to 
place  a  meaning  upon  language  whicta,  ai 
used  in  this  section  of  the  statute,  gives  nm 
to  doubta  as  to  what  its  true  meaning  ia- 
We  are  asked  not  alone  to  interpret  the  iio- 
guage  actually  used,  but  to  infer  or  iwplf 
therefrom  a  further  meaning  aa  to  its  tr* 
feet,  which  does  not  necessarily  flow  tnm 
the  language  itself,  and,  if  adopted,  resolti 
in  the  creation  of  a  tenure  of  this  partienltf 
office,  not  attached  to  a  single  other  civil  (rf* 
fice  in  the  government,  with  the  exception  of 
judges  of  the  courts  of  the  United  Ststsi 
'  We  cannot  bring  ourselvea  to  the  belief  tbit 
i  Congress    ever   intended    this   result  whili 
omitting  to  use  language  whieh  would  ^ 
,  that   intention   beyond  doubt.    But  we  il* 
not  shut  up  to  the  necetai^  of  flading  soai 
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other  and  more  plaueible  reason  for  the  use 
of  this  language,  or  else  to  adopt  the  mean- 
ing contended  for  hj  the  appellant.  The 
right  of  removal,  at  we  have  already  re- 
marked^  would  eziBt  aa  inherent  in  the  power 
of  appointment  unless  taken  away  in  plain 
and  unambiguous  language.  This  has  not 
been  done,  and  although  huiffuage  has  been 
used  from  which  we  might  speculate  or 
guess  that  possibly  Congress  did  intend  the 
meaning  contended  for  by  appellant,  yet  it 
has  not  in  fact  expressed  that  meaning  in 
words  plain  enough  to  call  upon  the  courts 
to  determine  that  such  intention  existed. 

The  claim  made  by  the  appellant,  it  will 
be  seen,  is  for  salary  accruing  prior  to  the 
appointment  and  confirmation  of  his  succes- 
sor by  the  President  and  Senate;  but  hold- 
ling,  as  we  do,  that  *the  President  had  the 
power  to  remove  on  other  grounds  tlian 
those  mentioned  in  the  act,  he  exercised  that 
power  by  appointing  the  appellant's  succes- 
sor for  the  time  which  elapsed  between  such 
appointment  and  his  reappointment  after 
the  meeting  of  the  Senate  and  his  confirma- 
tion by  t^at  body. 

We  are  of  opinion  that  the  jttdgment  of 
ih0  Court  of  Olaimt  thould  he  affirmed. 


JOHN  E.  SEXTON,  Plff.  in  Err,, 

V, 

PEOPLE   OF  THE  STATE   OF  CALI- 
FORNIA. 

(See  8.  C.  Reporter's  ed.  810-325.) 

Federal  courts — exclusive  jurisdiction  over 
crimes  against  Federal  lau:s — exceptions. 

The  offense  of  extorting  money  under  a 
threat  to  accuse  a  person  of  a  criminal  viola- 
tion of  a  Federal  internal  revenue  law, 
tboQgh  made  a  crime  by  U.  S.  Rev.  Stat. 
f  5484  (U.  8.  Comp.  Stat.  1001.  p.  3702),  is 
excepted  from  the  exclusive  Jurisdiction  con- 
ferred on  the  Federal  courts  by  ff  620,  711 
(pp.  607,  577),  of  "all  crimes  and  offenses 
cognisable  under  the  authority  of  the  United 
States,'*  by  the  provision  of  I  5328 
(p.  8622),  that  "nothing  in  this  title  shall 
be  held  to  talce  away  or  Impair  the  jurlsdlc- 
tion  of  the  courts  of  the  several  states  un- 
der the  laws  thereof." 

[No.  165.] 

Argued  and  submitted   January   28,  1903. 
Decided  April  6,  190S. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  California  to  review  a  judgment 
which  affirmed  a  judgment  of  conviction,  in 
the  Superior  Court  of  the  0>unty  of  £1 
Dorado  in  that  State,  of  the  crime  of  extor- 
tion.    Affirmed. 

See  same  case  below,  132  Cal.  37,  G4  Pac. 
107. 

Nan. —  On    ooncunrnt    furisdiction    of    Fed- 
eral and  state  vourt« — s^e  Copp  v.  Ixiuisvllle  & 
N.  R.  Co.  (La.)  12  L.  R.  A.  726,  and  note. 
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Statement  by  Mr.  Justice  PeoU&amt 

Plaintiff  in  error  was  convicted  in  the  su* 
perior  court  of  the  county  of  £1  Dorado,  Cal- 
ifornia, of  the  crime  of  extortion.  Judg- 
ment was  entered,  and,  upon  appeal  to  the 
supreme  court  of  California,  it  was  there 
affirmed,  and  the  plaintiff  in  error  brings 
the  case  here  for  review. 

The  indictment  upon  which  the  conviction 
was  had  alleged  that  on  June  20,  1808,  at 
the  county  of  £1  Dorado,  state  of  California, 
one  S.  H.  Briggs  and  the  plaintiff  in  error — 
**  .  .  .  did  wilfully,  unlawfully,  and  fe- 
loniously obtain  from  one  C.  Greenwald  cer- 
tain personal  property  consisting  of  money, 
the  property  of  the  said  C.  Greenwald,  to 
the  amount  and  value  of  $30,  with  the  con- 
sent of  said  Greenwald,  induced  by  the 
wrongful  use  and  exercise  upon  him  of  fear 
by  means  of  a  threat  then  and  there  made  by 
the  said  John  £.  Sexton  and  S.  H.  Briggs 
to  accuse  him,  the  said  Greenwald,  of  *the[320J 
crime  of  having,  in  violation  of  the  laws  of 
the  United  States  of  America,  sold  and  de- 
livered cigars  in  a  form  other  than  in  a  new 
box  not  l»fore  used  for  the  purpose  of  pack- 
ing cigars  therein,  contrary  to  the  form, 
force,  and  effect  of  the  statute  in  such  case 
made  and  provided." 

After  the  finding  of  this  indictment  the 
defendant  Sexton  moved  the  court  to  set  it 
aside  on  various  grounds,  the  nintli  being 
that  the  court  had  no  iurisdiction  of  the 
offense  charged  in  the  indictment,  nor  of  the 
person  of  the  defendant,  and  it  was  con- 
tended tiiat  the  Federal  court  alone  had  ju- 
risdiction over  the  act  for  which  he  was  in- 
dicted in  the  state  court.  The  motion  was 
denied,  and  the  defendant  then  pleaded  not 
guilty.  Upon  the  trial  the  jury  found  the 
defendant  guilty,  as  charged  in  the  indict- 
ment, and  he  was  sentenced  to  be  imprisoned 
in  the  state's  prison  for  the  term  of  two 
years. 

Mr.  James  Parker  argued  the  cause  and 
filed  a  brief  for  plaintiff  in  error. 

Messrs.  John  E.  Sexton  and  Oeorge  D. 
Collins  also  filed  briefs  for  plaintiff  in  er- 
ror. 

Mr.  Henry  H.  Olaasie  submitted  the 
cause  for  defendant  in  error.  Messrs.  R. 
Woodland  Gates,  U.  S.  Webb,  and  George  A. 
Sturtevant  were  with  him  on  the  brief. 

Messrs.  Tirey  L.  Ford  and  C.  N.  Post  also 
filed  a  brief  for  defendant  in  error. 

Contentions  of  counsel  sufficiently  appear 
in  the  opinion. 

Mr.  Justice  Peckham,  after  makinff  the 
foregoing  statement  of  facts,  delivered  the 
opinion  of  the  court: 

The  record  now  before  us  raises  but  a 
single  question  for  our  determination,  and 
that  is  whetlier  the  state  court,  upon  the 
facts  alleged  in  the  indictment,  had  any  ju- 
risdiction over  the  subject-matter. 

The  plaintiff  in  error  contends  that  the 
right  01  the  general  government  to  exercise 
jurisdiction  over  the  crime  of  which  he  was 
convicted   is   exclusive,    and    therefore    the 
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state  court  had  no  right  to  try  him  upon  the 
indictment  found  in  that  court. 

The  act  which  the  plaintiff  in  error  is  al- 
leged to  have  threatened  to  accuse  Green- 
wald  of  committing  is  mentioned  in  S  3392 
of  the  Revised  Statutes  of  the  United  States 
(U.  S.  Ck>mp.  Stat.  1901,  p.  2219),  which 
makes  it  an  offense  to  sell  cigars  unless  in 
[381]  new  boxes,  with  the  'exception  therein  de- 
tailed. Having  created  the  offense  above  de- 
scribed, C!ongress  also  provided  for  the  pun- 
ishment of  the  offense  of  extoHion  by 
threats  to  accuse  an  individual  of  a  viola- 
tion of  the  provisions  of  that  among  other 
sections  of  the  internal  revenue  law. 

Sec.  5484,  Revised  Statutes  (U.  S.  Comp. 
Stat.  1901,  p.  3702),  provides  that— 

"BJvery  person  who  shall  receive  any 
money  or  other  valuable  thing  under  a 
threat  of  informing  or  as  a  consideration 
for  not  informing  against  any  violation  of 
any  internal  revenue  law  shall,  on  convic- 
tion thereof,  be  punished  by  a  fine  not  ex- 
ceeding two  thousand  dollars,  or  by  impris- 
onment not  exceeding  one  year,  or  both,  at 
the  discretion  of  the  court,  with  costs  of 
prosecution." 

The  provision  prohibiting  the  sale  of  ci- 

gars  in  any  but  new  boxes  is  part  of  the  in- 
imal  revenue  law. 

By  the  20th  subdivision  of  §  020,  Revised 
Statutes  (U.  S.  Comp.  Stat.  1901,  p.  507), 
Uiere  is  given  to  the  United  States  circuit 
coiurts — 

'•Exclusive  cognizance  of  all  crimes  and 
offenses  cognizable  under  the  authority  of 
the  United  States,  except  where  it  is  or  may 
be  otherwise  provided  by  law,  and  concur- 
rent jurisdiction  with  the  district  courts  of 
crimes  and  offenses  cognizable  therein." 

The  Revised  Statutes  also  provide: 

"Sec.  711.  The  jurisdiction  vested  in  the 
courts  of  the  United  States  in  the  cases  and 
proceedings  hereinafter  mentioned  shall  be 
exclusive  of  the  courts  of  the  several  states: 

"First.  Of  all  crimes  and  offenses  cogniz- 
able under  the  authority  of  the  United 
SUtes."     (U.  S.  Comp.  Stat.  1901,  p.  577.) 

Upon  these  various  statutes  the  plaintiff 
in  error  founds  his  contention  that,  as  the 
offense  which  it  is  alleged  in  the  indictment 
he  threatened  to  accuse  Green wald  of  having 
committed  is  one  which  exists  solely  under  S 
3392  of  the  Revised  Statutes  which  creates 
it,  and  as  S  5484  provides  the  penalty  for 
extorting  money  by  threatening  to  inform  or 
as  a  consideration  for  not  informing  against 
any  violation  of  that  law,  the  authority  to 
punish  for  extorting  upon  such  grounds  is 
exclusively  in  the  Federal  courts. 

On  the  other  hand,  it  is  claimed  upon  the 

[322] part  of  the  state  *that  the  offense  of  which 

the  plaintiff  in  error  has  been  convicted  was 

one  against  the  state,  under  S§  518  and  519 

of  the  Penal  Code  of  the  state  of  California. 

Those  sections  provide  that — 

"Sec.  518.  Extortion  is  the  obtaining  of 
property  from  another,  with  his  consent,  in- 
anoed  by  a  wrongful  use  of  force  or  fear,  or 
under  color  of  official  right. 

"Sec.  519.  Fear  such  as  will  constitute 
BS4 


extortion    may  be    induced   by  a    thnat^ 
either: 

.  •  •  •  • 

"2.  To  accuse  him,  or  any  relative  of  his 
or  member  of  his  family,  of  any  crime.'* 

Upon  this  subject  the  supreme  court  of 
California  said: 

"In  substance  it  may  be  said  that  defend- 
ant threatened  to  accuse  Greenwald  of  Tio- 
lating  the  United  States  revenue  laws,  and 
under  fear  induced  by  such  threat  secured 
from  Greenwald  the  aforesaid  sum  of  $30. 
It  is  insisted  that  the  facts  alleged  do  not 
constitute  an  offense  against  the  taws  of  the 
state  of  California,  but,  upon  the  contrary, 
constitute  a  crime  exclusively  within  the  ju- 
risdiction of  the  Federal  courts.     We  find 
nothing  in  this  contention.    The  defendant 
is  charged  with  the  crime  of  extortion, — an 
offense  directly  within  the  jurisdiction  of 
the  state  courts.     He  is  not  charged  with  a 
violation  of  a  Federal  statute,  but  with  a 
violation  of  a  state  statute.     He  threatened 
to  accuse  a  man  with  the  commission  of  a. 
crime.     It  makes  no  difference  if  that  erii 
be  one  solely  triable  in  the  Federal  courts, 
for    defendant  is  not    being  tried    for  thai 
crime.     If  he  had  threaten^  to  have  Green^. 
wald  an-ested  upon  the  charge  of  counter-- 
feiting  the  money  of  this  counti-y,  and  wi 
charged  with  the  crime  of  extortion  for  tha- 
reason,    clearly    his   offense    would   be   om 
against  the  laws  of  this  state.     It  would  ' 
extortion  as  defined  by  the  Penal  Code 
l^is  state,  and  this  court  would  not  be  coir: 
cemed    as   to    whether   or   not   defendant^ 
crime   was   also   punishable  under   Federi 
laws.    The  court  finds  no  substantial  defc 
in  the  indictment,  and  the  demurrer  therel 
is  not  well  taken." 

The  case  of  counterfeiting  the  money 
the   United    States   is  excepted   by   statu' 
from  the  law  giving  exclusive  jurisdictic^i? 
•to  the  United    States    courts    of    offens«*.*'/323i 
against    the    laws    of    the    United    States. 
Foo)  V.  OhiOf  5  How.  410,   12  L.  ed.  213; 
Houston  V.  Moore,  5  Wheat.  26,  5  L.  ed.  25. 
It  has  also  been  held  that  the  United  States 
could   punish   the    crime   of   counterfeiting 
coin  under  the  Federal  statute.    The  same 
act  may  be  an  offense  both  against  the  state 
and  the  United  States,  punishable  in  each 
jurisdiction  under  its  laws. 

The  foundation  of  the  claim  of  counsel  for 
the  state  is  the  statement  that  the  defend- 
ant was  not  tried  for  or  convicted  of  an  of- 
fense under  the  Federal  statute,  but  the  in- 
dictment simply  alleged  that  he  extorted 
money  by  threatening  to  accuse  Greenwald 
of  an  offense  under  the  Federal  statute.  It 
was  the  extorting  of  the  money  by  reason 
of  fear  induced  by  the  threat  that  consti- 
tuted the  crime,  and  that  was  a  crime  pro- 
vided for  by  the  state  statute,  and  it  is  in- 
sisted that  the  state  is  not  prevented  from 
trying  the  individual  under  that  statute  be- 
cause he  might  have  been  proceeded  against 
in  the  Federal  court  imder  a  Federal  stat- 
ute (§  5484  [U.  S.  Comp.  SUt,  1901,  p. 
3702])  of  a  somewhat  similar  nature;  that 
the  threat  to  accuse  another  of  crime  is  the 
material  matter  in  the  state  statute,  and  it 
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material  that  the  threat  was  pointed 
rime  made  such  only  by  the  Federal 
I. 

true  that  the  offense  of  extortion  by 
I  to  accuse  a  person  of  a  violation  of 
rt  of  the  internal  revenue  law  is  made 
m  by  virtue  of  the  Federal  statute. 
D  were  no  statute  in  regard  to  the  sale 
in  other  than  in  new  boxes,  as  pro- 
for  in  §  3302  of  the  Revised  Statutes 
Comp.  Stat.  1001,  p.  2219),  a  threat 
IBS  a  person  of  doing  such  an  act 
not  be  a  threat  to  accuse  him  of  any 
•ad  hence  would  not  be  punishable. 
erime  itself  exists  only  by  virtue  of  the 
leetion,  and  as  the  threat  to  accuse 
the  commission  of  such  an  act  is  also 
m1  for  by  another  section,  there  might 
e  plausibility  in  the  contention  of  the 
ff  in  error  that,  under  the  Federal 
•    above    cited,    jurisdiction    of    the 

States  courts  was  exclusive.  We  do 
side  that  such  contention  is  well  or 
oded,  nor  do  wc  express  an  opinion 
I,  because  wc  do  not  regard  it  as  nec- 
for  our  decision  in  this  case. 
I  section  which  makes  it  an  offense  to 
money  under  a  threat  of  informing  in 

to  an  alleged  violation  of  any  in- 
revenue  law  (S  5484)  is  contained  in 
I,  denominated  Crimes,  in  the  United 
Revised  Statutes,  and  in  that  title  is 

another     section,     which     provides 

.  6328.     Nothing  in  this  title  shall  be 

take  away  or  impair  the  jurisdiction 

courts  of  the  several  states  under  the 

lereof."     (U.  S.  Comp.  Stat.  1901,  p. 

ming  that,  but  for  this  section,  the 
Durt  would  be  without  jurisdiction, 
of  opinion  that  it  takes  the  case  out 
provisions  of  the  other  sections  of  the 
1  Statutes  above  cited,  namely,  the 
ibdivision  of  §  020  ( U.  S.  Comp.  Stat. 
►.  607 ) ,  and  §  7 1 1  ( U.  S.  Comp.  Stat. 
>.  677).  Sec.  5328  must  be  construed 
ting  on  exception  to  the  general  rule 
d  in  these  other  sections  in  regard  to 
isdiction  of  the  Federal  courts.  The 
ork  court  of  appeals  placed  the  same 
iction  on  that  section,  in  a  very  well 
sd  opinion  prepared  by  Andrews,  Ch. 
Uie  case  of  People  v.  Welch,  141  N. 
-277,  24  L.  R.  A.  117,  30  N.  E.  328. 
ffh  S  3392  (U.  S.  Comp.  Stat.  1901,  p. 
?•  the  sole  foundation  for  the  crea- 
the  offense  which  the  plaintiff  in  er- 
leatened  to  accuse  Groenwald  of  hav- 
iimitted,  yet  the  jurisdiction  of  the 
ourta  is  neither  taken  away  nor  im- 
on  that  account.  The  state  statute 
IS  for  the  punii^hnient  of  the  crime 
rtion,  committed  as  therein  described, 
hen  the  Federal  Htatute  creates  the 
the  threat  to  aecuse  a  person  of  the 
udon  of  such  crime  Ixicomes  of  itself 
It  under  the  state  statute,  and  the 
1  statute  whicli  provides  for  extortion 
yt  take  away  or  impair  the  jurisdic- 
the  courts  of  the  several  states  under 


their  laws  to  proceed  and  punish  aa  is  there- 
in provided  for. 

The  jurisdiction  of  the  state  court  over 
the  crime  of  extortion  when  perpetrated  un- 
der the  circumstances  stated  in  the  indict- 
ment is  at  least  concurrent  with  that  of  the 
courts  of  the  United  States. 

The  section  (5328)  was  not  intended  to 
merely  permit  a  state  court  to  punish  a  dif- 
ferent offense  involved  in  the  one  aet.  It 
waa  intended  to  leave  with  the  state  court, 
unimpaired,  the  *same  jurisdiction  over  the[&251 
act  that  it  would  have  nad  if  Congress  had 
notpassed  an  act  on  the  subject. 

There  is,  also,  as  we  think,  considerable 
weight  to  be  attached  to  the  contention  that 
the  Federal  statute  is  not  essentially  the 
same  as  the  state  statute  regarding  extor- 
tion. In  the  state  statute  it  is  specified 
that  the  property  must  be  obtained  from  an- 
other with  his  consent,  and  that  such  con- 
sent must  be  induced  by  a  wrongful  use  of 
force  or  fear,  while  those  words  are  lacking 
in  the  other  statute.  Without  expressing 
an  opinion  upon  the  question  whether  the 
indictment  and  conviction  could  be  sus- 
tained without  the  provisions  of  S  5328,  Re- 
vised Statutes,  we  hold  that,  taking  such  sec- 
tion into  consideration,  the  state  court  had 
jurisdiction  in  this  case.  The  judgment, 
therefore,  must  he  afflrmed. 


GEORGE  A.  FOSTER,  Sheriff  of  Noble 
County,  Oklahoma  Territory,  et  dLp 
Appta,, 

V. 

I.  T.  PRYOR  et  al 

(See  8.  €.  Reporter's  ed.  826-886.) 

TcLxes — uniformity  throughout  tawing  di*- 
trict  —  Indian  reservation  attached  to 
county. 

An  Indian  reservation  attached  to  a  county  for 
Judicial  purposes  by  order  of  the  supreme 
court  of  tbe  territory  of  Oklahoma  pursuant 
to  tbe  organisation  act  of  May  2,  1890,  f  9 
(26  Stat,  at  L.  81,  85,  chap.  182).  waa  not. 
by  Okla.  Sess.  Laws  1895,  chap.  48,  art.  6, 
making  personal  property  In  such  reserva- 
tions subject  to  taxation  In  the  counties  to 
which  they  were  so  attached,  so  made  a  part 
of  the  same  taxing  district  as  the  county  as 
to  render  invalid  for  want  of  uniformity 
Okla.  Sess.  Laws  1899,  p.  216,  limiting  the 
right  of  taxation  in  such  reservations  to 
taxes  for  territorial  and  court  purposes. 

[No.  173.] 

Argued  and  submitted  February  95,  190S» 
Decided  AprU  6,  190$. 

APPEAL  from  the  Supreme  CJourt  of  the 
Territory  of  Oklahoma  to  review  a  judg- 
ment which  reversed  a  judgment  of  the  trial 
court  dismissing  a  petition  in  an  action  to 
enjoin  the  payment  of  certain  taxes  levied 
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Cuok    V.   Fori   of   Portland    (Or.)    18   L.   E.   A. 
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on  property  situated  in  an  Indian  reserva- 
tion.    Affirmed. 

See  same  case  below,  66  Pac.  348. 

Statement  by  Mr.  Justice  Peokliaiiis 

This  is  an  action  to  enjoin  the  payment 
of  certain  taxes  levied  upon  property  be- 
longing to  the  appellees  (plaintiflTs  below) 
[326]ana  *Bituated  in  an  Indian  reservation 
within  the  territory  of  Oklahoma.  The  ap- 
pellee, Hite,  resides  in  the  Ponca  and  Otoe 
Indian  resen^ation  within  that  territory; 
the  Stafford  Land  &  Cattle  Company  is 
a  corporation  organized  under  the  laws  of 
the  state  of  Texas  and  doing  business  in  the 
above-named  territory;  and  the  101  Live 
Stock  Cattle  Company  is  a  corporation  or- 
ganized under  the  laws  of  the  state  of  Kan- 
sas. The  appellees,  severally,  owned  large 
numbers  of  cattle  which  wore  grazing  in 
the  Indian  reservation,  and  they  were  as- 
sessed therein  for  purposes  of  taxation  by 
the  taxing  oflicer  of  Noble  county,  to  which 
such  reservation  had  been  attached  for  ju- 
dicial puri)oaes.  The  reservation  is  with- 
out the  boundaries  of  Noble  county  and  is 
not  within  those  of  any  organized  county 
of  the  territory',  and  it  comprises  land  owned 
and  occupied  by  Indian  tribes,  consisting 
principally  of  wild,  unimproved,  and  unal- 
lotted land  uscil  for  grazing  purposes.  The 
reservation  was  dulv  attached  to  the  county 
of  Noble  for  judicial  puriwsos  by  order  of 
the  supreme  court  of  the  territory,  pur- 
suant to  the  provisions  of  §  9  of  the  act  or- 
ganizing the  territory,  approved  May  2, 
1890   (26  Stat  at   L.  *81,  85.  chap.   182). 

By  art.  6,  chap.  4M,  Sc^^sion  Laws  of  Ok- 
lahoma, 1895,  it  is  provided: 

"That  §  13,  art.  2,  chap.  70,  of  the  Okla- 
homa statut<«  relating  to  revenue,  be  and 
the  same  is  hereby  amended  so  as  to  road  as 
follows:  §  13.  That  when  any  cattle  are 
kept  or  grazed,  or  any  other  personal  prop- 
erty is  situated  in  any  unorgiinized  coun- 
try, district  or  reservation  of  this  territory, 
then  such  property  shall  be  subject  to  tax- 
ation in  the  organized  county  to  which  said 
country,  district  or  reservation  is  attached 
for  judicial  purj)oses,  and  the  board  of 
county  commissioners  of  the  organized  coun- 
ty or  counties  to  which  such  unorganiztnl 
country,  district  or  res<»rvation  is  attached 
shall  appoint  a  special  assessor  each  year, 
whose  duty  it  shall  be  to  assess  such  prop- 
erty thus  situated  or  kept;  such  special  as- 
sessor shall  have  all  the  powers  and  be  re- 
quired to  perform  all  the  duties  of  a  town- 
ship assessor,  and  shall  give  a  similar  bond 
and  take  the  same  oath  as  required  of  such 
toT^ship  assessor,  and  receive  the  same  fees 
as  a  township  assessor,  and  the  officer  whose 
327]duty  'it  shall  be  to  collect  the  taxes  in  tlie 
organized  county  to  which  such  country,  dis- 
trict or  reservation  is  attached  shall  collect 
the  taxes,  and  is  vested  with  all  the  powers 
which  he  may  exercise  in  the  organized 
county,  and  his  official  bond  shall  cover 
such  taxes,"  etc. 

In  1899   (p.  216,  Session  Laws),  the  Ok 
lahoma  legislature  passed  an  act  which  pro- 
rJded— 


"That  from  and  after  the  passage  and  ap- 
proval of  this  act  no  taxes  shall  be  assessed, 
levied  or  collected  in  any  unorganized  coun- 
try, district  or  reservation  which  shall  be 
or  which  may  hereafter  be  attached  to  any 
county  for  judicial  purposes,  except  taxes 
for  the  territorial  and  court  funds.  All  acts 
and  parts  of  acts  in  conflict  herewith  are 
hereby  repealed." 

The  tax  assessor  of  Noble  county  being  of 
opinion  that  the  law  of  1899  was  void  for 
reasons  hereafter  stated,  proceeded  to  assess 
for  taxation  under  the  act  of  1805,  aupra, 
the  cattle  of  the  appellees  which  were  graz- 
ing in  the  Indian  reservation,  instead  of  as- 
sessing such  property    for    territorial    and 
court  funds  only,  as  provided  for  in  the  act 
of  1899.     The  assessment  for  all  purposes 
was  at  the  rate  of  26.2  mills  on  the  dollar 
of  valuation,  divided  as  follows:     For  ter- 
ritorial purposes  5.2  mills,  for  court  pur- 
poses 3  mills,  for  salaries  6  mills,  for  Toa< 
and  bridge  fund  2  mills,  for  sinking  fund 
mills,  for  poor  and  insane  1  mill,  for  su, 
plies  2  mills,  for  county  school  fund  2  millB 
and  for  contingent  purposes  1  mill,  makin 
a  total  of  26.2  mills.    If  the  assessment  ha* 
been  ior  territorial  and  court  purposes  onl; 
!  it  would  have  been  at  the  rate  of  8.2  mill 
on  the  dollar  of  valuation. 

The  appellees  insisted  that  the  taxing  o! 
fleer  had  no  ri;4ht  to  assess  them  upon  Ui 
property  in  the  resen'ation  at  any 
rate  than  8.2  mills  for  territorial  and  cour- 
purposes,  as  provided  for  by  the  act  of 
while  the  appellants  contended  that  the 
of  1899  was  void,  and  that  the  tax  assess 
had  the  power,  and  it  was  his  duty  un 
the  act  of  189.5,  to  assess  the  property 
the  appellees  situated  in  the  reservation, 
all  purposes;   or,   in   other  words,   for 
whole  26.2  mills. 

The  trial  court  held  in  favor  of  the 
officials  and  dismissed  the  petition  of 
appellees,  but  upon  appeal  the  judgmen 
*disnii.ssal  was  reversed  by  the  territorial 
preme  court  and  the  tax  declared  invalid 
more  than  8.2  mills,  assessed  for  terrii 
and  court  purposes.  The  tax  author: 
have  brought  the  case  here  by  appeal. 

Mr.  Horace  Speed  argued  the  cause  and 

filed  a  brief  for  appellants. 

Messrs.  Horace  Hpeedy  William  J.  H 
and  William  It.  Hart  also  filed  a  bri 
appellants. 

Mr.  Henry  E.  Asp  submitted  the 
for  appellees.     Messrs.  S.  11.  Harris 
L.  Hurnum  were  with  him  on  the  brief"     - 

Contentions  of  counssel  sufficiently  a^E=>pear 
in  the  opinion. 

Mr.  Justice  Peckhaai,  after  makiia.^  Ae 
foregoing  statement  of  facts,  deiiyema^  the 
opinion  of  the  court: 

If  the  statute  of  1899,  limiting  the    right 
of  a.ssessnient,  is  valid,  it'  follows  that  the 
judgment  of  the  supreme  court  of  the  ter 
ritory,  setting  aside  an  assessment  for  inof* 
than  such  limited  amount,  must  be  aflSmh(/. 
But  it  is  urged  that  the  act  of  1899  is  mi 
and  that,  being  void,  the  taxing  offiotf  was 
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JoBtifled  and  required  by  the  act  of  1895  to 
make  the  assessment  he  did.  The  grounds 
upon  which  the  appellants  base  their  claim 
that  the  act  of  1809  is  invalid  rest  upon 
the  provisions  of  §  6  of  the  organic  act,  ap- 
proved May  2,  1890  (26  Stat,  at  L.  81,  chap. 
182),  and  upon  §  1  of  the  act  approved  July 
do,  1880  (24  Stat,  at  L.  170,  chap.  818). 

That  portion  of  the  6th  section  of  the  act 
cf  May  2,  1890,  material  to  the  present  in- 
quiry, reads  as  follows: 

"That  the  legislative  power  of  the  terri- 
tory shall  extend  to  all  rightful  subjects  of 
legislation  not  inconsistent  with  the  (insti- 
tution and  laws  of  the  United  States,  but 
xio  law  shall  be  passed  interfering  with  the 
primary  disposal  of  the  soil;  no  tax  shall 
be  imposed  upon  the  property  of  the  United 
States,  nor  shall  the  lands  or  other  property 
of  nonresidents  be  taxed  higher  than  the 
lands  or  other  property  of  residents,  nor 
shall  any  law  be  passed  impairing  the  right 
to  private  property,  nor  shall  any  unequal 
diacrimination  be  made  in  taxing  different 
kinds  of  property,  but  all  property  subject 
to  the  taxation  shall  be  taxed  in  proportion 
to  its  value." 

9  1  of  the  act  approved  July  30,  1886  (24 
Stat,  at  L.  170,  chap.  818),  provides: 
I  •««That  the  legislatures  of  the  territories 
of  the  United  States  now  or  hereafter  to  be 
organized  shall  not  pass  local  or  special  laws 
in  any  of  the  following  enumerated  cases, 
that  is  to  say: 

"For  the  assessment  and  collection  of 
taxes  for  territorial,  county,  township  or 
road  purposes." 

The  main  objection  offered  to  the  act  of 
1809  is  that  it  results  in  a  violation  of  the 
rule  of  uniformity  which,  as  appellants  al- 
lege, must  exist  in  the  same  taxing  district 
with  reference  to  the  same  kind  of  proper- 
ty. The  appellants  contend  that  the  Indian 
reservation  is,  for  taxing  purposes,  a  part 
of  the  county  of  Noble,  and,  therefore,  part 
of  the  same  taxing  district  as  that  county, 
and  that  the  taxation  under  the  act  of  1899, 
for  that  reason,  violates  the  rule  of  uniform- 
ly above  referred  to.  As  a  basis  for  the 
contention  that  it  is  the  same  taxing  dis- 
trict, it  is  maintained  that  the  order  of  the 
supreme  court  made  by  virtue  of  S  9,  of  the 
act  of  1890,  attaching  the  reservation  to  No- 
ble county  for  judicial  purposes,  made  it  a 
part  of  the  judicial  district  of  that  county, 
and  that  the  subsequent  act  of  the  legisla- 
ture in  substance  placed  the  reservation  un- 
do: the  general  taxing  jurisdiction  of  Noble 
county,  and  therefore  made  it  a  part  of  the 
same  taxing  district,  and,  being  a  part  of 
the  same  district,  the  personal  property  in 
the  reservation  must  be  taxed  at  the  same 
late,  and  for  all  the  purposes  that  personal 
property  is  taxed  in  the  organized  county 
of  Noble. 

It  must  be  remembered  at  the  outset  that 
the  reservation  was  never  any  part  of  Noble 
oonnty,  for  the  legislature  had  no  power 
to  mf^e  it  such.  Thomas  v.  Gay,  169  U.  S. 
204,  275,  42  L.  ed.  740,  744,  18  Sup.  a. 
Sep.  340.     It  was,  as  its  name  implies,  a 
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reservation  set  apart  by  the  general  govern- 
ment as  a  home  for  the  Indians,  and  as  such 
it  formed  no  part  of  any  organized  county. 
Although,  by  reason  of  the  act  of  1895,  the 
personal  property  in  the  reservation  was 
subject  to  taxation  in  the  organized  county 
to  which  it  was  attached  for  judicial  pur- 
poses, but  of  which  it  formed  no  part,  yet 
that  act  did  not  thereby  make  the  reserva- 
tion a  part  of  the  same  taxing  district  as 
the  county.  The  act  of  1895  (and  that  of 
1899)  reached  for  taxation  the  owners  of' 
•cattle,  or  any  other  personal  property  sit-  [MO} 
uated  in  the  reservation,  and  that  was  the 
full  effect  of  each  act.  All  other  property 
than  above  described  was  left  untouch etl, 
and,  we  assume,  could  not  have  been  taxed 
if  owned  by  Indians,  by  reason  of  the  treat- 
ies or  agreements  under  wliich  the  reaerva 
tion  was  set  apart  for  the  use  of  such  In- 
dians. The  right  of  taxation  in  the  re:^er- 
vation  was  not  as  full  and  entire,  even  un- 
der the  act  of  1895,  as  it  is  in  an  or<,'aii- 
ized  county!  This  is  a  most  important,  if 
not  conclusive,  distinction,  between  the  or- 
ganized county  and  the  reservation,  when 
considering  whether  one  and  the  same  tax- 
ing district  has  been  created  by  legislation 
which  does  not  in  terms  purport  to  create 
it.  That  lepfislation  was  only  for  the  pur- 
pose of  thereby  reaching  for  taxation  a  cer- 
tain class  of  property  in  the  reservation,  and 
the  whole  balance  that  was  in  the  reserva- 
tion was  left  untouched.  What  is  there  in 
such  legislation  which  necessarily  creates  a 
single  taxing  district,  within  which  all 
property  must  be  taxed  alike? 

Then,  too,  the  property  under  the  act  of 
1805  was  assessed  by  a  separate  officer,  and 
althou;!;h  the  same  officer  who  collected  the 
taxes  in  the  organized  county  was  author- 
ized and  recjuircd  to  collect  the  taxes  in  the 
reservation,  yet  that  fact  did  not  make  it 
part  of  the  same  taxing  district  so  as  to 
prevent  the  legislature  from  altering  the 
proportion  of  the  taxes  which  the  owner  of 
property  in  the  reservation  should  be  liable 
to  pay  as  compared  with  the  owner  of  prop- 
erty in  the  organized  county  to  which  it  was 
attached  for  certain  purposes  only.  It  was 
simply  a  convenient  method  of  collecting  the 
taxes  on  property  in  the  reservation;  but 
the  legislature  was  not  thereby  prevented 
from  exercising  the  right  to  recognize  the 
difference  between  property  situated  within 
an  organized  county  and  that  which  was  sit- 
uated in  a  reservation,  and  to  make  a  dif- 
ference in  the  rate  of  taxation  in  the  two 
cases.  If  a  separate  taxing  district  was  not 
created  under  the  act  of  1895,  still  less  can 
it  be  contended  that  one  was  created  by.  the 
act  of  1899,  which  enacted  a  different  rate 
of  taxation  than  prevailed  in  Noble  county. 

Even  the  assessment  of  the  same  amount 
of  taxes  and  their  collection  by  the  same 
officers  that  acted  for  the  organized  *ex)unty[331] 
would  not  necessarily  render  the  reservation 
part  of  the  same  taixing  district  as  the  or- 
ganized county.  The  material  and  import- 
ant fact  remains  that  the  reservation  is  no 
part  of  the  county,  but  is  a  totally  distinct 
and  separate  domain,  set  apart  for  a  home 
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for  Indiana  under  the  care  and  custody  of 
the  general  government,  and  that  taxation 
therein  is  permitted  only  to  a  limited  ex- 
tent and  upon  certain  kinds  of  property, 
not  including  Indians  or  their  property ;  and 
the  imposition  and  collection  of  those  taxes 
which  are  permitted  do  not  thereby  render 
the  reservation  a  part  of  the  same  taxing 
district  as  the  organized  county  to  which 
it  is  attached  for  judicial  purposes.  The 
difference  between  the  two  domains,  the  res- 
ervation and  the  organized  county,  is  rad- 
ical and  wide.  The  lands  in  the  former  are, 
as  we  have  said,  mostly  wild  and  unculti- 
vated and  used  principally  for  grazing  pur- 
poses, and  the  domain  is  the  home  of  a  dif- 
ferent and  distinct  race  from  that  occupying 
the  organized  county,  the  inhabitants  of 
which  are  of  civilized  races,  following  the 
customs  of  civilized  life,  and  in  almost  ev- 
erything differing  from  their  Indian  neigh- 
bors. Property  therein  is  clearly  very  £f- 
ferently  placed  than  the  same  kind  in  an  or- 
ganized county.  Those  who  live  and  own 
property  in  an  organized  county  receive 
more  benefit  from  the  taxes  levied  for  gen- 
eral purposes  than  do  the  owners  of  prop- 
erty located  in  a  reservation.  The  act  of 
1890  makes  certain  personal  property  in  the 
reservations  bear  its  proportion  of  the  bur- 
dens of  taxation  for  territorial  and  court 
purposes,  from  which  such  property  derives 
some  benefit.  The  owners  of  such  personal 
property  can  derive  very  little,  if  any,  ben- 
efit from  the  taxes  raised  for  other  purposes 
than  those  just  mentioned.  There  is  no 
township  government  existing  there;  no  pro- 
vision for  the  organization  of  school  and 
road  districts  or  for  the  establishment 
of  other  municipal  governments,  and  hence 
it  may  be  seen  tnat,  even  assuming  the  pow- 
er of  the  legislature  to  tax  for  all  such  pur- 
poses at  the  same  rate  as  in  an  organized 
ciNinty,  and  to  provide  for  the  collection  and 
payment  of  such  taxes  into  the  county  treas- 
ury for  disbursement  for  county  purposes, 
yet  still  the  injustice  of  such  a  rate  of  taxa- 
tion would  naturally  appeal  to  the  legisla- 
332]ture  and  result  in  *8ome  legislation  of  the 
kind  passed  in  1809.  The  territorial  legis- 
lature has  evidently  recognized  that  fact 
and  enacted  that  statute  in  consequence. 

All  this  goes  to  show  the  legislature  never 
intended  to  create  a  single  taxing  district 
of  an  organized  county  and  a  reservation 
composed  of  such  different  materials.  As 
furtner  evidence  of  the  substantial  differ- 
ence between  the  two  places,  attention  is 
called  to  the  fact  that  the  general  laws  pro- 
viding for  taxation  in  an  organized  county 
do  not  authorize  such  taxation  in  a  reserva- 
tion, even  after  it  has  been  attached  to  a 
county  for  judicial  purposes.  There  must 
be  special  legislative  autnority  for  it.  Wag- 
oner V.  Evans,  170  U.  S.  688,  592,  42  L.  ed. 
1164,  1156,  18  Sup.  Ct.  Rep.  730. 

Whether  the  legislature,  by  the  act  of 
1897,  providing  the  method  of  thereafter 
making  asseBsments  in  townships  by  means 
of  one  assessor  for  each  county,  did  thereby 
repeal  the  provision  in  the  act  of  1895,  in 
relation   to  a  special  assessor  for  ttwf  \i\- 


dian  reservations,  we  do  not  determine,  be- 
cause, even  if  such  were  the  caae,  and  the 
asjiossor  for  the  county  were  the  one  to  make 
the  assessment  in  the  reservations  also,  the 
mere  fact  of  the  change  of  the  ofRcer  who 
was  to  make  the  assessment  did  not  on  that 
account  make  a  reservation  part  of  the 
same  taxing  district  as  the  county  to  which 
it  was  attached  for  judicial  purposes,  with- 
in the  meaning  of  the  rule  requiring  uni- 
formity of  taxation  within  the  same  taxing 
district,  assuming  such  rule  to  apply  to  the 
territory  named. 

The  foundation  of  the  rule  which  may  be 
said  generally  to  obtain,  that  there  shall  be 
uniformity  in  taxation  of  the  same  kind  of 
property  in  the  same  taxing  district,  rests 
on  the  assumption  that  in  such  district  the 
circumstances  repirding  the  property  to  be 
taxed  are  ordinarily  the  same  in  substance, 
although  there  may,  and  necessarily  mw^i 
be,  some  differences  as  to  the  extent  to  which 
the  different  owners  of  property  may  be  ben- 
efited by  the  taxes  collect^nl  thereon,  and  it 
is  to  be  assumed  that  an  alteration  as  to 
rate  would  work  an  unjust  and  illegal  dis- 
crimination in  taxing  property  situated 
alike.  When  the  difference  is  deep  and  rad- 
ical between  the  two  domains  in  which  the 
same  kind  of  property  may  be  situated,  the 
law  which  makes  them  one  district  for  tax- 
ation, so  that  all  the  proi)erty  *of  the  sanio[ 
kind  in  the  same  district  must  be  taxed 
alike,  and  no  reasonable  distinction  be  per- 
mitted, must  itself  be  so  plain  and  urgent 
that  no  other  intention  can  be  suggested.  No 
such  case  is  now  before  us. 

It  is  true  the  taxation  in  the  reservation 
under  the  act  of  1805  was  for  all  purposes, 
and  tliis  court  held  that  the  act  was  nut  fo 
that  reason  nn  illegal  exercise  of  legisla- 
tive power.  It  WHS  roco^ized  that  ther 
were  differences  in  the  amount  of 
derived  from  such  taxation  by  the  organ 
ized  county  aa  compared  with  the  reserva 
tion,  but  it  was  not  thought  that,  for  tha 
reason,  the  law  was  invalid.  Thomas  v 
Gay,  160  U.  S.  204,  275,  42  L.  ed.  740,  744 
18  Slip.  Ct.  Rep.  340.  It  was  a  matter  o: 
legislative  discretion  with  which  the  cou 
had  in  general  no  concern. 

It  has  not,  however,  been  held  that  th 
legislature  could  not  recognize  the  differen 
in  circumstances  and  provide  for  a  different 
rate  of  taxation  for  property  in  the  rcflenra- 
tion  from  that  levied  on  property  in  the  or- 
ganized county  to  which  the  reservation  was 
attached  for  judicial  purposes.  The  power 
to  make  this  distinction  does  not  depoid 
upon  the  existence  of  a  separate  officer  to 
assess  or  to  collect  the  tax. 

If  it  required  special  legislative  authority 
to  tax  at  all,  how  can  it  reasonably  be  main- 
tained by  the  taxing  officer  that  the  act 
which  provides  for  the  taxation,  although  at 
a  reduced  rate,  is  illegal?  And  if  an  act 
wore  once  passed  which  authorized  the  same 
rate  of  taxation  as  in  the  organized  county, 
rould  not  the  legislature  repeal  it?  And  if 
it  could  repeal,  why  could  it  not  modify  it 
hy  reducing  the  rate  of  taxation,  although 
not  totally  exempting  property  from  all  tax- 
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T  If  the  legislature  had  repealed  the 
(  1S96,  and  hftd  passed  no  other,  there 
Ij  would  be  in  that  case  no  law  for  tax- 
u  properly  in  the  reservation.  If  Buh- 
nt^  it  pa«8ed  an  act  for  the  taxation 
wh  property  at    a   reduced    rate  front 

codsting  in  the  organized  county,  it 
[  sot  be  said  there  was  any  exemption 
taxation,  but,  on  the  contrary,  it 
1  be  the  case  of  an  act  providing  for 
Ion. 

e  only  answer  made  t^  the  appellants 
t  assumed  fact  that  all  property  of  the 

Idnd  in  the  same  taxing  district  of  this 
my  must,  in  all  circumstances,  be 
I  at  the  'same  rate  or  must  be  wholly 
ptad,  and  that  no  discriminatioa  can, 
ly  event  or  under  any  circumstances; 
irmitted;  othenvise  there  is  a  discrim- 
im  which  is  illegal.  But  if  it  be  not  in 
ame  taxing  dis^ict  the  reasoning  fails, 

if  otherwise  Kood. 

a  recognition  by  the  legislature  of  the 

ence  in  the  situation    between    Noble 

J  proper  and  the  Indian  reaervation  at- 
to  it  for  judicial  pvirposes,  and  the 
ion  of  the  property  in  the  latter  at  a 
tnt  rate  from  that  in  the  county,  may 
iheld  upon  the  same  principle  as  in  the 
of  general  ci^  taxation,  where  the 
I  of  the  city  is  flrst  assessed  equally  as 
ing  district  and  then  the  more  compact 
m»  thereof  are  assessed  at  a  Rreater 
and  required  to  pay  a  greats  propor- 
t*  share  of  the  expense  of  the  city  gOT- 
mt,  because  of  the  fact  of  the  greater 
irtionate  protection  and  beneflt  afforded 
a  police  and  Are  departments  and  other 
natters,  to  the  portions  of  the  city  thus 
eted  to  greater  taxation. 
Hty,  in  his  work  on  Taxation  (p.  118), 
la  the  validity  of  such  l^slation,  and 
I  in  a  note  (3)  to  cases  which  estab- 
t,  and  he  dissents  from  the  view  taken 
s  Wisconsin  court  in  Knoiolton  v.  Roole 
tp,  9  Wis.  410,  421.  Where  the  differ- 
between  the  different  portions  of  ter- 
r  {•  plain  and  palpable,  the  right  of  the 
ature  to  reoo^ize  that  difference  and 
Dvlde  for  a  difference  in  taxation  can- 
•  denied  without  imposing,  as  said  by 
I  Cooley,  restraints  upon  Uie  constitu- 
1  power  of  the  legislature  which  can- 
I  reason  be  justifl^.  Whether  there  is 
a  difference  would  generally  be  for  the 
ature  to  determine,  althou^  we  would 
•7  that  the  courts  could  not  in  any 
)1«  atate  of  facta,  review  that  determin- 
In  the  case  before  us  the  legislative 
roriding  for  this  difference  in  taxation 
nta,  in  itself,  to  a  provision  for  a  dif- 
:  tajcing  district  within  the  principles 
teted,  and  certainly  no  one  would  say 
it  waa  not  a  most  ressonable  and  just 
lition  of  a  plain  difference  in  cireum- 
1^  which  ought  to  lead  to  a  difference 
■  proportion  of  taxation  between  the 

•tiler  the  proper  ofHcer  made  the  as- 
■nt  or  not  is  immaterial  *in  this  case. 
Iflfcndants  in  error  have  not  only  not 
led  from  the  decree  of  the  supreme 


court,  hut  th^  have  paid  the  taxes  assessed 
for  the  purposes  mentioned  in  the  act  of 
180Q,  and  do  not  seek  to  recover  them  back 
in  thia  case,  and  the  question  is  of  no  eon- 
sequence  to  them. 

In  the  view  we  take  of  the  eaee  we  are 
unable  to  aee  that  any  provision  of  the  act 


territories  then  or  thereafter  to  be  organ- 
ized, has  been  violated  hy  the  territorial 
act  of  18D9,  and  the  fudgment  of  the  <Su- 
pr«in«  Court  of  Oklahotaa  it  therefore  af- 


MABY  A.  GUY,  ote. 

(See  8.  C.  SeiKirtar's  ed.  S3S-S4e.> 

Judgment* — full  faith  and  eredil — enforee- 
ment  of  elookholdera'  liability  oulaido 
itate  of  M  corpora  lion — pleadmg» — eon- 
ttmction  of  gtalutes  of  other  itate  not  ad- 
mtlled  by  demurrer — wmity. 

1.  Full  faith  and  credit  are  not  denied  to  a 
Jadgm^ut  of  a  Ulnnesota  court  aSBlDit  res- 
ident Btcickhoiders  of  ■  domMIle  corporation 
Id  bu  acllon  to  enlorce  their  statutory  lis- 
btlltr.  b;  the  Jndgmeiit  of  a  court  of  snotber 
stitr  denjlng  tbc  right  lo  maJntaln  a  farther 
action  to  enforce  such  llablUtr  outside  tb* 
■tats  al  iDconioratlon,  where,  under  the  Uin- 
oesota  laws  la  construed  bj  Its  coorts,  the 
odIt  remed;  proilded  for  the  enfarccment  of 
the  liability  of  stockholders  In  domestic  cor- 
porations la  a  suit  In  «|nlt7  In  that  state  tj 
a  creditor  In  behalf  of  himself  and  all  other 
creditors  agaleat  the  stockholders  who  can 
be  served  with  process. 

2,  A  ststs  coert  Is  not  concluded  ss  to  the 
proper  con  struct  Ion  of  the  iCatutea  of  an- 
other state  and  the  decision  of  Its  courts 
construing  them,  on  the  thearj  that  defend- 
ant, bj  demnrrlng  to  tbe  complaint,  which 
coDtalued  an  allegation  Id  the  form  of  an 
averment  of  tact  is  to  the  meaning  of  such 
laws  end  declalouB  set  forth  therein,  admit 
ted  that  such  was  the  correct  conclusion  to 
be  dnwD  from  them. 

a.  Wbether  a  state  court  ahoald  permit  an 
action  to  be  maintained  tfaerala  on  the  prin- 
ciple of  comltr  between  the  atatea  la  a  qeea- 
tlon  nelaslvelr  tot  the  courts  ol  that  atate 
to  decide. 


tNo.  180.J 


?JOTB.— J>  to  fiat  fallh  and  credit  to  »e  given 
to  (fate  record*  ant  jiuKrlol  proceedtnai — aeC 
LlDdlej  V.  U'BelllT  (N.  J.  L.)  1  U  H.  A.  TS.  and 
DOLe:  CammlngloD  v.  Belcbertown  (Mass.)  4 
L.  B.  A.  ISl,  aitd  note ;  Rand  T.  Hanson 
(Mass.)  12  L.  R.  A.  5T4,  and  note.  And  ipr 
notes  to  Wine  v.  San  Francisco  Hnalcsl  Fund 
Soc.  (Cal.)  7  L.  R.  A.  GTS:  DaAf  v.  Hnjer, 
6  L.  «l.  U.  B.  SeT;  snd  Mills  v.  Dar7H.  3  L. 
ed.  O.  8.  411. 

Oh  the  rlgM  to  enforce  ttocklmlder^t  Ilablt- 
(Iir  OHfilile  of  ttate  ol  tHcorporatlim — see  note 
to  Cusblnc  V.  Perot  (Fa.)  S4  L.  K.  A.  TBT. 
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IN  ERROn  to  the  Supreme  Court  of  the 
State  of  Wisconsin  to  review  a  judgment 
which  reversed  a  judgment  of  the  Circuit 
Court  of  Pierce  County  in  favor  of  plaintiff 
in  an  action  to  enforce  the  liability  of  stock- 
holders in  a  foreign  corporation.  Affirmed, 
See  same  case  below.  111  Wis.  296.  87  N. 
W.  256. 

Statement  by  Mr.  Justice  PeokHams 
[336]  *This  action  was  commenced  in  the  proper 
court  of  the  state  of  Wi<)coni»in  to  enforce 
the  shareholders'  liability  under  a  Minneso- 
ta statute,  in  a  corporation  of  Minned«>ta 
and  doing  business  in  that  state.  The  de- 
fendant demurred  to  the  complaint  on  Ihe 
ground,  among  others,  that  it  did  not  state 
facts  sulHcient  to  constitute  a  cause  of  ac- 
tion. The  demurrer  was  overruled  by  the 
trial  court  and  judgment  given  for  the 
plaintiff,  which  was  reversed  by  the  supreme 
court  of  the  state,  and  the  case  has  been 
brought  here  by  plaintiff  to  review  the  judg- 
ment of  reversal. 

The  facts  alleged  in  the  complaint  are 
in  substance  these:  That  during  all  the 
times  therein  mentioned  the  American  Sav- 
ings &  Loan  Association,  one  of  the  plain- 
tins  heroin,  was  a  corporation  organized  un- 
der the  laws  of  the  state  of  Minnesota,  and 
on  June  18,  1896,  William  D.  Hale,  another 
plaintiff  in  this  action,  was  appointed  re- 
eeiver  thereof;  that  the  Farmers'  &  Mer- 
chants' State  Bank  was  on  June  6,  1H88,  a 
hanking  organization,  by  virtue  of  the  laws 
of  the  state  of  Minnesota,  and  doing  busi- 
ness as  such;  that  the  bank  became  insol- 
vent in  June,  1893,  and  the  entire  net  pro- 
coeds  of  the  bank's  assets  amounted  to  the 
sum  of  $12,539.95,  all  of  which  had  been 
paid  over  to  the  state  of  Minnesota  on  ac- 
count of  the  indebtedness  of  the  bank  to  the 
state  of  over  $28,000,  which  was  a  preferred 
claim  under  the  laws  of  that  state;  that 
its  other  debts  amounted  to  the  sum  of  more 
than  $100,000,  and  it  had  no  property  to 
satisfy  the  same;  that  the  defendant,  Mary 
A.  Guy,  a  resident  of  the  state  of  \Viscon- 
sin,  was  the  owner  of  three  shares  of  the 
capital  stock  of  the  bank  in  her  own  right, 
and  that  she  owned  sixteen  shares  of  the 
stock  of  the  bank  as  executrix  of  the  will 
of  her  husband  and  as  legatee  thereunder. 

It  was  then  averred  that  suit  had  been 
commenced  in  Minnesota  in  1894  to  enforce 
the  liability  of  the  stockholders  of  the  bank 
under  and  bv  virtue  of  the  laws  and  Con- 
stitution  of  the  state  of  Minnesota;  that 
such  suit  had  been  commenced  by  the  Amer- 
ican Savings  &  Loan  Association,  which  was 
a  creditor  of  the  bank,  in  behalf  of  itself  and 
all  other  creditors  who  should  come  in  and 
make  themselves  parties  to  the  suit  and 
[337] prove  *their  claims  therein,  and  against  all 
the  stockholders  of  the  bank;  process  was, 
however,  not  served  on  this  defendant,  but 
only  on  those  residing  within  the  state;  that 
such  proceedings  were  had  in  the  suit  that 
judgment  was  duly  rendered  therein  on 
April  28,  1897,  in  favor  of  the  complainant. 
the  American  Savings  &  Ix)an  Association.  | 
/or  the  antount  of  tlie  indebtedness  of  the 
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bank  to  it,  and  also  in  favor  of  the  other 
creditors  of  the  bank,  who  had  duly  inter- 
vened, for  the  various  amounts  due  them 
from  the  bank.  It  was  also  adjudged  that 
the  amount  of  the  debts  of  said  baiS:  aggre- 
gated the  sum  of  $106,471.71. 

It  was  then  further  averred  in  the  com- 
plaint that  Finn^  (one  of  the  plaintiffs 
herein)  was  appointed  receiver  in  the  Min- 
nesota suit  for  the  purpose  of  collecting  and 
enforcing  the  respective  liabilities  of  the  de- 
fendant stockholders,  and  that  an  order  had 
been  made  authorizing  and  empowering  him 
to  proceed  against  those  of  the  defendant 
shareholders  residing  in  other  jurisdictions 
in  such  other  jurisdictions,  for  the  purpose 
of  enforcing  the  liabilities  of  such  share- 
holders, and  with  full  power  and  authority 
to  distribute  the  proceeds  of  such  action 
among  the  parties  entitled  thereto,  after  fi- 
nal payment  in  full,  out  of  the  proceeds,  of 
the  costs  and  expenses  incurrra,  etc.  It 
was  then  averred  that,  pursuant  to  the  in- 
structions of  the  Minnesota  court,  Finney, 
as  receiver  therein,  commenced  this  action 
against  M%ry  A.  Guy,  and  joined  with  him 
as  plaintiffs  all  the  creditors  of  the  bonk 
who  had  proved  their  claims  in  the  Minne- 
sota suit,  and  it  was  also  averred  that  Mrs. 
Guy  was  liable  to  the  creditors  of  the  bank 
in  the  sum  of  $3,800,  double  the  amount 
of  the  par  value  of  the  three  shares  owned 
by  her  individually  and  of  the  sixteen  shares 
formerly  owned  by  her  husband,  and  that 
she  was  the  only  stockholder  who  was  a  res- 
ident of  Wisconsin,  and  therefore  the  only 
defendant  in  the  case,  and  that  the  full 
amount  of  her  double  liability,  if  recovered, 
would  be  wholly  insufficient  to  pay  the  in- 
debtedness of  the  bank  after  applying  every- 
thing that  could  be  collected  from  all  the 
other  stockholders,  some  of  whom  were  in- 
solvent, some  had  been  compromised  with, 
and  from  others  nothing  could  be  collected. 

*The  complaint  then  Mt  forth  several  8ec-[ 
tions  of  the  General  Statutes  of  the  State 
of  Minnesota  of  1878,  among  them  being  §f 
5905-5007  and  5911,  and  it  was  averred  that 
this  action  could  be  maintained  by  reason  of 
such  sections.  They  arc  the  same  as  are  set 
forth  in  Hale  v.  Allinton,  188  U.  S.  66, ante, 
380,  23  Sup.  Ct  Rep.  244.  It  was  then 
averred  that  decisions  in  the  courts  of  the 
state  of  Minnesota  had  been  rendered  re- 
lating to  the  liability  of  stockholders  under 
those  statutes,  in  corporations  organised  un- 
der the  laws  of  that  state,  as  to  the  proper 
method  of  enforcing  sudi  liability.  The 
complaint  then  referred  to  some  twenty  dif- 
ferent decisions  in  the  state  courts  of  Min- 
nesota by  titles,  and  gave  a  reference  to  the 
volumes  in  which  they  were  reported,  and 
it  then  stated  what  the  law  of  Minnesota 
was  under  those  decisions  and  statutes  as  to 
the  liability  of  stockholders  and  the  manner 
in  which  that  liability  could  be  enforced, 
and  the  effect  of  a  judgment  recovered  in  a 
state  court  bv  a  creditor  in  his  own  behalf 
and  in  behalf  of  all  others  similarly  sit- 
uated, and  it  averred  that  a  judgment  such 
as  was  obtained  in  the  Minnesota  suit  was 
conclusive  upon  stockholders,  even  though 


190e.  FiRRET  V.  Gut.  888 

they  were  not  parties  thereto,  as  to  all  ques-  1 ;  Riohniand  ▼.  Irons,  121  U.  8.  27,  30  J^. 

tions  of  indebtedness  of  the  bank  and  who  ed.  864,  7  Sup.  Ct.  Rep.  788. 
were    its    creditors,     and    that    defendant,       As  r^ards  its  enforcement  in  foreign  ju- 

though  not  served  with  process  in  that  suit,  risdictious,  there  is  no  essential  difference 

was  concluded  by  the  judgment  as  to  her  between  this  liability  and  the  liability  for 

liability  as  shareholder,   except  as  therein  assessments    for    unpaid    subscriptions    for 

stated.     It  also  averred  that,  after  such  a  stock. 

judgment  had  been  obtained,  the  Minnesota       Howarih  r.  AngJSt  162  N.  Y.  179,  47  L. 

decisions  held  that  under  those  statutes  a  R.  A.  726,  56  N.  £.  489 ;  Howarth  v.  Lorn- 

suit  could  be  maintained  in  the  courts  of  hard,  175  Ma8&  570,  49  L.  R.  A.  301,  56  N. 

another  jurisdiction,  similar  to  the  one  be-  E.  888;  Whitman  ▼.  National  Bank,  176  U. 

fore    us,  and    the    complaint  ended  with  a  S.  559,  44  L.  ed.  567,  20  Sup.  Gt.  Rep.  477; 

prayer  for  judgment    that    the    defendant  Hancock  Jfai,  Bank  ▼.  Famum,  176  U.  S. 

sliould  pay  the  plaintiff  the  sum  of  $3,800,  640,  44  L.  ed.  619,  20  Sup.  Ct  Rep.  506; 

with  interest  thereon  since  April  28,  1897,  Holland  ▼.  Duluth  Iron  if  in.  d  Development 

and  that  A.  C.  Finney,  one  of  the  plaintiffs,  Co.  65  Minn.  324,  68  N.  W.  60;  Ha/naon  r. 

be  appointed  receiver  herein,  to  collect  the  Davison,  73  Minn.  454,  76  N.  W.  254. 
amount  and  distribute  the  same  pro  rata       The  right  to  enforce  this  liability  is  not 

among  the  other  plaintiffs.  a  mere  matter  of  comity,  but  It  is  a  right 

Ur.   Frederiek   W.   Beed   argued   the  "n^er  the  general  pnadpl.  <rf  jurkprudenc 
eause,  and,  with  ^r.  *r.<f  G.  Ooldren,  filed       ^^^„.^^  ^   ^^^^  ^   p^    ^^3  jj   g    „ 

a  bnef  for  plamUffa  in  error:  26  L.  ed.  439;  Western  Jfa*.  Bank  t.  Reok- 

Such  provngiona  as  those  of  the  Minnesota  ^,       g,  5.^  '^^    Morawet«,  Priy.  Corp.  S 

CoHBtitution   are   not  merely  directory   to  g^g'    y^^fem  Nat.  Bank  y   Lawrence,  IV 

Uie  U'gwlature,  but  themselves  declare  and  ^^j,  ggg  ^g  jj  ^   j^^g    jr^^  ^.  St(^t, 

»''  ».  ••»'»'>ty  "<1  "«  ??'*"Ta"*\  7  Ohio  N.  P.  180;  BeU  v.  Faru^U,  176  lU. 

,c^-"**  'o,'"S'""5-  «*  ^}T-    n  '  *,«  T     S'  489,  42  L.  R.  A.  804,  62  N.  B.  348;  First 

'/*oo*1  '«X  «•  w"*! ,  .'?>*"1^1  T  ^°^  l-^-     ;  '^a'-  Bank  v.  Gustin  Minerva  Consol.  Uin. 

Bank,  176  U.  8.  559,  44  L.  ed.  587,  20  bup.  iqo 

a.  Rep.  477.  ^•'**- 


miT  i  •*  if-i-V     1  u  *i.      A      «j;..         1'J'«  construction  of  the  statute  by  the 

The  liability,  however,  whether  dept^nding    ,,^^^^  ^^^.^  j^  ^.^^.      ^^  ^„  ^^^^^  ^^-j;^ 


penal,  in  lU  nature.  (^   j^  ^    30j    gg  jj  j.   ggg    ffanoocfc  Vot. 

ioroo**B'-  *A  '^'  ^io^wnv   '„    ,^-  »»"t  V.  Fonluw.  176  U.  S.  640,  44  L.  ed. 

12S,  22  Sup.  Ct.  Rep  52;  WMtm(m  T.  ^a-  gjj,    go  Sup.  Ct  Rep.  606;  ^an^;?.  B.  Rice 

Uonal  Bank    1,6  U.  S.  ^0,  44  L.  ed.  ,,87  (^,„   ^  ^.^^^    45  ^  g  j^   ^g,  lO.".  Fed.  826; 

80  Sup.  Ct-  l{*p.  477;  JJopJcy  x.  fyhr,  43  „„,„.j,^^.  j^J.'  ^^;fc  ^.  g„,-     io6  Mass.  414, 

ifo.  -^PP;  l»-':Orni..«v. /^,  .4, ^(/,•^^f»  County  ^^  j,    g_  3^g     Br«n»u>icfc  rer».iiiaJ  Co.  t. 


1*1    *.^u*     Qco     Q    i?«^     Ani.    n^ah    V     rf/^^...  >.  t/oitc»,  /urea.  104;  jorou  i/*a»re /▼»».  00 

i^H  ?     S   171   I7  r    ;/o««  ^S!,„  rt   RP  ■  ^-  fie"*"".  10«  ^Vis.  624,  82  N.  W.  604. 
I  Oil   U.  S.  371,  27  L.  ea.  UOo,  .5  bup.  Ot.  Kep.        «,,       •x-jv.ww»/ii««»    ;«   ♦ia   )i/w»ia   ^/vn.^   «•« 

:iti;i;    Uowarth  v.  An^/e,   ir.2  N.  Y.   170,  47  ,.^.^   ^""^^"St  ^\     ^\^^^  '^♦"w"* 

iJ:  R.  A.  726,  56  N.  E  489;  BeU  v.  Far  well,  ^^»nding  on  stockholders  who  are  not  before 

1^0   111.  489,  42  L.  R.  A.  804,  52  N.  E.  346  ^^^  court  other^nse  than  by  virtue  of  their 

l\restem  Nflt  Bank  v.  Reckless,  96  Fed.  70;  '''^.^^"^'P   '"   ^^^^  oTS^^'lorkn  Afi   tia 

tJJirman  v.  White,  14  Wis.  700   80  Am.  Dec.  ^^^*^  y.  Cleaves  95  Me.  498  50  Atl  714; 

T97;    Oianella  v.  Bi^^etot.,  96  Wis.   185,  71  ^TZ^j^'^h  ^a^o    o^  I       ^'  T  ^^VJ?* 

>J.  W.   Ill;  Rehhevny.  Rahr,  109  Wis.  137.  ^f^'  ^^,^'  i'  ^J^'  ^0  Sup^a.  Rep.  606; 

%o    N.   W.  315;   First  Nat,  Bank  v.  Gustin  ^^"^^i^  ""'  I'T^^'^i'J^^c^'^/'  ^'?*  ^^  ^' 

funeral  Consol  Min.  Co.  42  Minn.   327,  6  ^'  ^'  p^^'  ^^  N-  E.  888;  Sheafe  v.  I^rimer, 

X^  R,  A.  676,  44  N.  W.  198;  Hcncke  v.  Two-  79  Fed.  921;  Howarth  v.  i^«w?an^^,  ??/^^ 

»»»*'#/,  58  Minn.  550,  60  N.  W.  667;  Farwon  ?^J^****^"  ,!f*  „^^*^V.  .  ."J"?^  *w^»      . 

^.  'l>atn*on>  73  Minn.  454.  76  N.  W.  254;  N.  W.  254;  Holland  y.  Duluth  Inm  Mtn    d 

JSvans  V.  Nellis,   101   Fed.  920;   Deweese  v.  Development   Co.   65  Minn.   324,  68   N.  W. 

^vniih,  45  C.  C.  A.  408.  106  Fed.  438;  Brown  50;  Hinckley  v.  Kettle  Rtver  R.  Co.  80  Minn. 

^.    Hitclicock,  36  Ohio  St.   667;   Judson  v.  32,  82  N.  W.  1088;  Qaw  v.  Gi(M«6oro  Vovel- 

Stctcart,  7  Ohio  N.  P.  160;  First  Nat.  Bank  ty  Class  Co.  20  Ohio  C.  C.  416;  Dexter  v. 

V.   Uawkins,  174  U.  S.  305,  43  L.  ed.   1007,  J-Jdmands,  89  Fed.  467;   Hawkins  v.  Qlenn, 

in   Sup.  Ct.  Rep.  739;   Western  Nat.  Bank  131  U.  S.  319,  33  L.  ed.  184,  9  Sun.  Ct.  Rep. 

y.  Lawrence,  117  Mich.  669,  76  N.  W.  105;  739;  Hale  v.  Harden,  37  C.  C.  A.  240,  95 

H dearth  v.  Lombard,  175  Mass.  570,  49  L.  Fed.  747. 

L.  R.  301,  56  N.  E.  888:  Kirtley  v.  Holmes,       This  does  not  mean  that  it  is  conclusive 

52  L.  R.  A.  738.  46  C.  C.  A.  102,  107  Fed.  n^iin/st  any  stockholder  that  he  is  such,  or 
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that  he  has  not  discharged  his  liahilily,  or 
that  he  has  not  offsets  against  the  claim; 
but  he  is  so  far  a  part  of  the  corporation 
that  it  is  in  other  respects  an  adjudication 
against  him. 

Hancock  Nat,  Bank  ▼.  Fmrwum,  176  U.  S. 
640,  44  L.  ed.  619,  20  Sup.  Ct  Rep.  506; 
Hanson  ▼.  Davison,  73  Minn.  464,  76  N.  W. 
254. 

Where  the  home  court  has  thus  construed 
the  nature  of  the  liability,  and  determined 
such  to  be  the  effect  of  the  proceedings  there, 
to  refuse  to  give  the  same  effect  to  such  con- 
tract and  proceedings  in  the  courts  of  an- 
other state  is  contrajy  to  the  Constitution 
and  \sLvm  ot  the  United  States. 

Huntington  v.  Attrill,  146  U.  S.  657,  36  L. 
ed.  1123,  13  Sup.  Ct.  Rep.  224;  Hancock  Nat. 
Bank  v.  Famutn,  176  U.  S.  640,  44  L.  ed. 
619,  20  Sup.  Ct  Rep.  506. 

Messrs,  W.  B.  Hale  and  Frederick  W. 
Reed  also  filed  a  brief  in  support  of  the  pe- 
tition for  certiorari. 

Mr,  Robert  M.  Basliford  argued  the 
cause  and  filed  a  brief  for  defendant  in  er- 
ror: 

The  demurrer  admits  the  existence  of  the 
decisions  and  statutes  of  Minnesota  specifi- 
cally referred  to  in  the  complaint,  but  It 
does  not  admit  the  interpretation  placed 
upon  the  law  of  Minnesota  by  the  pleader, 
or  his  legal  conclusions  therefrom. 

State  ex  rel.  Veeder  y.  Collins,  6  Wis.  339 ; 
Broum  v.  PhiUips,  71  Wis.  239,  36  N.  W. 
242;  Stedman  y.  BerUn,  97  Wis.  605,  73  N. 
W.  57 ;  6  Enc  PI.  &  Pr.  836. 

Where  a  special  remedy  is  provided, — and 
especially  if  it  contemplates  a  joint  action 
in  favor  of  all  creditors  against  all  stock- 
holders,— it  can  be  enfor^  only  in  the 
courts  of  the  state  which  creates  the  liabil- 
ity, and  where  the  corporation  is  organized 
to  carry  on  business. 

PoUard  v.  BaiUy,  87  U.  S.  520,  22  L.  ed. 
376;  May  v.  Black,  77  Wis.  102,  45  N.  W. 
940;  Fourth  Nat,  Bank  v.  Francklyn,  120 
U.  S.  747,  30  L.  ed.  825,  7  Sup.  Ct.  Rep. 
757;  Thomp.  Corp.  9  3055. 

The  courts  of  Minnesota  have  enforced  the 
statutory  liability  there  created,  within  their 
own  jurisdiction,  but  they  have  not  enforced 
a  statutory  liability  created  by  the  legisla- 
ture of  another  state  against  citizens  of  their 
own  state,  or  even  the  common-law  liability 
of  the  stockholders  of  a  foreign*  corporation, 
resident  in  that  state. 

First  Nat,  Bank  v.  Oustin  Minerva  Oonsol, 
Min.  Oo,  42  Minn.  327,  6  L.  R.  A.  676,  44 
N.  W.  198;  Rule  v.  Omega  Stove  d  Orate  Oo. 
64  2^nn.  326,  67  N.  W.  60. 

The  remedy  prescribed  by  the  Minnesota 
statute  is  by  a  single  action  in  which  all 
the  creditors  shall  m  joined  or  represented, 
against  all  the  stockholders. 

Allen  V.  Walsh,  25  Minn.  543. 

The  unpaid  subscription  is  an  obligation 
arising  from  contract,  and  must  be  recov- 
ered in  the  ri^t  of  the  corporation. 

Oager  v.  Paul,  111  Wis.  638,  87  N.  W. 
875. 

The  statutory  liability  cannot  be  enforced 
bjr  the  corponJaou,  or  through  its  right,  or 
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hj  its  assignee  or  receiver.  It  is  an  obliga- 
tion of  the  stockholders  to  the  creditors,  and 
must  be  enforced  for  the  benefit  of  the  lat- 
ter in  a  proper  proceeding  instituted  for 
that  purpose,  to  which  all  the  stockholders 
and  creditors  must  be  made  parties. 

Oolemam  v.  White,  14  Wis.  700,  80  Am. 
Dec  797;  Oager  v.  Marsden,  101  Wis.  598, 
77  N.  W.  922;  Booth  v.  Dear,  96  Wis.  516, 
71  N.  W.  816;  Terry  v.  Little,  101  U.  S.  216, 
25  L.  ed.  864. 

The  settled  construction  of  a  statute,  so 
far  as  contract  rights  thereunder  are  ac- 
quired, is  as  much  a  part  of  the  statute  as 
the  text  itself;  and  a  change  of  decision  U 
the  same  in  its  effect  on  pre-existing  con- 
tracts as  a  repeal  or  an  amendment  of  a 
legislative  enactment. 

Douglass  v.  Pike  County,  101  U.  6.  677, 
25  L.  ed.  968;  JRotoon  v.  Runnels,  5  How. 
134,  12  L.  ed.  85;  Oelpcke  v.  Dulntque,  1 
Wall.  175,  17  L.  ed.  520;  Ohieago  v.  Sheldon, 
9  Wall.  50,  19  L.  ed.  594;  Oloott  v.  Fond  du 
Lac  County,  16  Wall.  678,  21  L.  ed.  382; 
Chicago  L,  Ins.  Oo.  v.  Needles,  113  U.  8. 
574,  28  L.  ed.  1084,  5  Sup.  Ct.  Rep.  681; 
Anderson  v.  Santa  Anna  Twp.  116  U.  8. 
356,  29  L.  ed.  633,  6  Sup.  Ct  Rep.  413;  Bost- 
wick  v.  Brinkerholf,  106  U.  8.  3,  27  L.  ed. 
73,  1  Sup.  Ct.  Rep.  15;  Johnson  r.  Keith, 
117  U.  S.  199,  29  L.  ed.  888,  6  Sup.  Ct.  Rep. 
669 ;  Oerman  Sav.  Bank  v.  Franklm  County, 
128  U.  S.  526,  32  L.  ed.  519,  9  Sup.  Ct.  Rep. 
159;  Knox  County  v.  ^tii<^  Nat.  Bank,  147 
U.  S.  91,  37  L.  ed.  93,  13  Sup.  Ct.  Rep.  267; 
Bacon  v.  Texas,  163  U.  8.  207,  41  L.  ed.  132, 
16  Sup.  Ct.  Rep.  1023;  Wade  v.  Travis  Coun- 
ty, 174  U.  8.  499,  43  L.  ed.  1060,  19  Sup.  Ct 
Rep.  715;  Loeb  v.  Columbia  Ttop.  179  U.  8. 
472,  45  L.  ed.  280,  21  Sup.  Ct  Rep.  174. 

llie  question  here  involved  is  not  one 
local  law,  to  be  settled  by  the  decisions  o! 
the  Minnesota  court;  but  it  is  one  of  geor 
eral  law,  to  be  determined  by  reference 
all  the  authorities  and  a  consideration 
the  principles  underlying  the  contract  rela 
tions  between  the  parties. 

Baltimore  d  0.  R,  Co,  v.  Bough,  149  U. 
368,  37  L.  ed.  772,  13  Sup.  Ct  Rep.  914. 

Plaintifiis  have  not  the  l^gal  capacity 
sue. 

HHUker  v.  Hale,  54  C.  0.  A.  252,  117  F 
220;  Booth  v.  Clark,  17  How.  322,  15  L.  ed. 
ie4:  FHkins  v.  Nunnemiaeker,  81  Wis. 
51  N.  W.  79. 

A  suit  to  reach  equitable  assets  oan  oi 
be  maintained  by  a  creditor  w4io  has  re- 
covered judgment  and  whose  execation  has 
been  retniuM  unsatisfied,  under  the  Wlseon- 
sin  Code  and  practice. 

North  Hudson  Mut.  Bldg,  d  L.  Ajsso.  v. 
Ohilds,  86  Wis.  292,  56  N.  W.  870;  Weher 
T.  Weher,  90  Wis.  467,  68  N.  W.  767;  Narthr 
western  Iron  Oo.  v.  Central  Trust  Oo.  90 
Wis.  570,  63  N.  W.  752,  64  N.  W.  323. 

The  same  rule  has  been  recognized  and  en- 
forced by  this  court. 

Case  y.  Beauregard,  99  U.  8.  119,  25  L. 
ed.  370;  National  Tuhe  Works  Co.  v.  Bel- 
leu,  146  U.  8.  517,  36  L.  ed.  1070,  18  Sup. 
Ct.  Rep.  166. 

Jurisdictional  facts  must  be  pleaded. 
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Wwrthem  Trust  Co,  ▼.  Snyder,  113  Wis. 
6ie,  80  N.  W.  460;  Eldred  v.  Leahy,  31  WU. 
646;  Oanfield  v.  Smith,  34  Wis.  381;  Fc»u7e« 
▼•  Oakland,  104  U.  8.  450,  suh  nom.  Hatces 
T.  Contra  Costa  Water  Co.  26  L.  ed.  827; 
Hmtfcrd  y.  />(M^iM,  163  U.  8.  273,  41  L. 
ed.  157,  16  8u|p.  Ct.  Rep.  1051. 

The  laws  of  one  state  have  no  operation 
fai  other  states. 

Paul  Y.  Virginia,  8  Wall.  168,  19  L.  ed. 
357;  Norfolk  d  W.  R.  Co,  ▼.  Pennsylvania, 
136  U.  8.  114,  34  L.  ed.  394,  3  Inters.  Com. 
Rep.  178,  10  Sup.  Ct.  Rep.  958. 

Mr.  Justice  PeoUiain,  after  making  the 
foregoing  statement  of  facts,  delivered  the 
opinion  of  the  court: 

The  demurrer  raises  the  question  whether 
the  complaint  states  facts  sufficient  to  con- 
stitute a  cause  of  action.  The  plaintiffs 
contend  that  their  cause  of  action  is  based 
upon  the  decisions  and  judgments  of  the 
courts  of  the  state  of  Minnesota,  and  upon 
the  statutes  of  that  state,  and  that  the  VVis- 
oonsin  supreme  court,  in  sustaining  the  de- 
murrer, has  thereby  failed  to  give  that  full 
faith  and  credit  to  the  laws  and  judgments 
of  the  state  of  Minnesota  and  its  courts 
which  they  receive  in  that  state  and  which 
th^  are  entitled  to  under  the  Constitution 
and  laws  of  the  United  States,  and  that  by 
reason  thereof  a  Federal  right  has  been  de- 
nied them. 

They  urge  that,  under  the  judgment  of 
the  A  mcrican  8av,  d  L.  Asso.  v.  Farmers*  d 
M,  State  Bank,  which  was  recovered  in  the 
Minnesota  court,  and  is  referred  to  in  the 
foregoing  statement  of  facts,  the  defendant 
is  concluded  as  to  her  defense  to  the  same 
extent  she  would  have  been  had  she  appeared 
and  contested  her  liability  in  the  Minnesota 
courts,  and  that,  as  a  conse(][^uence,  the  Wis- 
consin courts  are  bound  to  give  the  same  ef- 
fect to  that  judgment  in  their  courts  that 
it  has  in  the  coui*tA  of  Minnesota;  that  il 
such  effect  had  been  awarded  that  judgment, 
:hen  this  action  could  have  been  maintained ; 
and  the  Wisconsin  court,  in  sustaining  the 
demurrer,  denied  such  effect  to  the  judg- 
ment, which  was  a  violation  of  a  right 
founded  upon  the  Federal  Constitution. 

It  is  stated  by  the  supreme  court  of  Wis- 
consin that  that  state  for  many  years  has 
had  a  statute  for  the  enforcement  of  the  lia- 
bility of  stockholders  in  corporations  sim- 
ilar to  that  which  exists  in  Minnesota,  and 
that  it  had  been  frequently  decided  under 
mch  statute  that  an  action  of  the  nature 
of  the  one  at  bar  could  not  be  maintained 
in  her  courts,  and  also  that  it  was  against 
the  public  policy  of  Wisconsin  to  permit  it; 
that  the  remedy  under  the  Wisconsin  stat- 
ute was  exclusive,  and  consisted  in  a  suit 
in  equity  at  the  home  of  the  corporation,  in 
khe  nature  of  a  partnership  accounting,  the 
parties  to  which  would  be  all  the  creditors 
or  a  creditor  in  his  own  behalf  and  in  behalf 
of  all  ^others  similarly  situated  who  would 
Bome  in  and  make  themselves  parties,  and 
the  ftockholders  who  could  be  served  with 
pnxieea  in  the  state. 

Whether  a  cause  of  action  is  stated  in  a 
IMV.S. 


pleading  is  generally  to  be  decided  with  ref- 
erence to  the  law  of  the  state  where  the  ac- 
tion is  p«iding.  If  the  state  court  hold  that 
no  cause  of  action  is  set  forth  in  the  plead- 
ing, and  that  it  is  against  the  public  pol- 
icy of  the  state  to  permit  an  action  for  such 
a  purpose,  we  should  generally  hold  that 
there  was  no  Federal  question  involved  in 
such  determination.  The  plaintiffs,  how- 
ever, urse  that  there  is  here  an  exception  to 
that  rule,  founded  upon  the  considerations 
just  stated,  and  that  if  under  the  Minne- 
sota law  this  action  could  be  maintained, 
the  courts  of  Wisconsin  are  bound  to  aiter- 
tain  jurisdiction  to  the  same  extent.  It  is 
not,  however,  the  case  that  every  decision 
regarding  the  proper  construction  of  the 
statute  of  another  state  involves  a  Federal 
question.  Where  the  case  turns  upon  the 
construction,  and  not  the  validity,  of  the 
statute,  a  decision  of  that  question  is  not 
necessarily  of  a  Federal  character.  John- 
son V.  New  York  L.  Ins,  Co,  187  U.  8.  491, 
496,  ante,  273,  275,  23  Sup.  Ct  Rep.  194, 
196.  Without  precisely  determining  just 
how  far  questions  of  this  kind  can  in  all 
cases  be  regarded  as  coming  under  the  rule 
giving  full  faith  and  credit  to  the  public 
acts,  records,  and  judicial  proceedings  of  an- 
other state,  depending,  as  such  queetions 
must,  upon  the  particular  facts  of  each  case, 
and  the  manner  in  which  they  are  present- 
ed, we  may,  nevertheless,  examine  tne  con- 
tentions of  the  plaintiffs  in  error  to  see  how 
far  they  are  justified  in  the  law. 

After  quite  a  full  examination  of  the  Min- 
nesota decisions  on  the  question,  we  have 
just  decided  in  Hale  ▼.  Allinson,  188  U.  8. 
66,  ante,  380,  23  Sup.  Ct  Rep.  244,  that 
a  receiver  appointed  in  Minnesota,  under 
these  same  statutes,  could  not  maintain  an 
action  outside  of  that  state  to  enforce  the 
liability  of  a  stockholder;  and  it  was  said 
that  the  courts  of  Minnesota  had  held  the 
same  thing  for  many  years.  An  examination 
of  the  decisions  of  the  Minnesota  courts 
shows  that  they  had  held  that  the  remedy 
provided  by  the  statutes  of  the  state  for  the 
enforcement  of  stockholders'  liability  waa 
a  suit  in  equity  in  that  state  bv  a  creditor 
in  his  own  behalf  and  that  of  all  other  cred- 
itors, against  all  the  stockholders  of  the 
'corporation,  or  so  many  of  them  aa  could[341] 
be  served  with  process,  and  that  it  was  ex- 
clusive, and  no  other  remedy  could  be 
availed  of  even  within  the  jurisdiction  of 
the  courts  of  Minnesota.  That  being  the 
law  of  Minnesota,  it  would,  of  course,  pre- 
vent an  action  outside  the  state  by  a  re- 
ceiver, as  well  as  by  any  other  plaintiff,  to 
enforce  the  stockholders'  liability.  Hence, 
in  the  Hale-Allinson  Case,  we  held  the  re- 
ceiver could  not  maintain  such  an  action 
in  a  foreign  jurisdiction  and  in  a  Federal 
court. 

The  case  of  Allen  v.  Walsh,  25  Minn.  543. 
has  been  cited  as  sustaining  this  rule.  Mahj 
other  cases  have  been  cited  as  holding  the 
same  rule,  an  exclusive  remedy  under  the 
statute,  and  to  be  pursued  only  in  the  courts 
of  the  state.  Allen  v.  Walsh  does  hold 
(and  it  has  been  followed  by  many  others 
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to  the  same  effect)  that  the  only  remedy 
is  that  created  by  the  statute,  and  that  rem- 
edy is  an  action  in  equity  in  the  home  courts 
wherein  all  the  creditors  and  all  the  stock- 
holders are  parties,  or  as  many  of  the  lat- 
ter as  can  be  served,  and  in  that  action  all 
the  rights  of  the  different  parties  can  be  ad- 
justed. The  remedy  being  exclusive,  the 
statute  must  be  followed^  and  the  result  is 
that  no  other  action  to  enforce  the  liability 
can  be  availed  of  in  another  state.  This 
would  call  for  an  affirmance  of  the  judg- 
ment but  for  the  claim  now  urged  by  coun- 
sel for  plaintiffs,  ^hat  the  case  of  Allen  v. 
Walah  has  been  overruled  by  subsequent 
cases  in  Minnesota,  and  that  the  law  is  cor- 
rectly set  forth  in  the  complaint.  He  calls 
attention  to  the  fact  that  this  case  has  not 
gone  to  trial  upon  an  issue  of  any  question 
of  fact,  but  the  questions  to  be  determined 
have  arisen  on  demurrer  to  the  complaint; 
that  the  complaint  avers  as  a  fact  that  by 
the  law  of  Minnesota  such  an  action  as  this 
can  be  maintained  in  the  courts  of  a  foreign 
jurisdiction  after  a  judgment  has  been  re- 
covered in  an  action  m  the  state  court,  such 
lis  is  referred  to  in  the  complaint,  and  that 
the  defendant  by  demurring  admits  that  the 
law  is  as  stated  in  the  complaint,  and  there- 
fore the  court  is  bound  to  give  effect  to  the 
law  of  Minnesota  such  as  is  set  forth  in  that 
pleading.  This  is  too  broad  a  claim  to  be 
nmintnined. 

If  the  case  had  been  on  trial  upon  issues 
[342] of  fact,  among  them  *being  one  as  to  what 
the  law  of  Minnesota  was,  and  the  statutes 
as  well  as  the  decisions  above  mentioned  had 
been  proved,  and  a  witness  learned  in  the 
law  of  Minnesota  had  testified  what  such 
law  was,  as  deduced  by  him  from  those  stat- 
utes and  decisions,  his  testimony  would  not, 
even  though  uncontradicted,  conclude  the 
court  upon  that  issue.  Although  the  law  of 
a  foreign  jurisdiction  may  be  proved  as  a 
faet,  yet  tne  evidence  of  a  witness  stating 
what  the  law  of  the  foreign  jurisdiction  is, 
founded  upon  the  terms  of  a  statute,  and 
the  decisions  of  the  courts  thereon  as  to  its 
meaning  and  effect,  is  really  a  matter  of 
opinion,  although  proved  as  a  fact,  and 
courts  are  not  concluded  thereby  from  them- 
selves consulting  and  construing  the  stat- 
utes and  decisions  which  have  been  them- 
selves proved,  or  from  deducing  a  result 
from  their  own  examination  of  them  that 
may  differ  from  that  of  a  witness  upon  the 
same  matter.  In  other  words,  statutes  and 
decisions  having  been  proved  or  otherwise 
properly  brought  to  the  attention  of  the 
court,  it  may  itself  deduce  from  them  an 
opinion  as  to  what  the  law  of  the  foreign 
jurisdiction  is,  without  being  conclusively 
bound  by  the  testimony  of  a  witness  who 

fives  his  opinion  as  to  the  law,  which  he  de- 
uces  from   those  very   statutes   and   deci- 
sions. 

It  was  stated  by  Mr.  Justice  Brewer, 
speaking  for  the  court  in  Eastern  Bldg.  d 
L,  A990.  V.  Williamaon,  189  U.  S.  122,  ante, 
786,  23  Sup.  Ct.  Rep.  527,  a  case  just 
decided  and  where  the  same  question  in  sub- 
was  before  us,  as  follows: 


"But  it  is  contended  that  the  construc- 
tion of  the  New  York  statutes  as  applicable 
to  this  contract  was  sliown  by  the  decisions 
of  the  courts  of  that  state  and  tlie  opinion 
of  one  learned  in  its  laws;  that  there  was 
no  contradictory  testimony,  and,  therefore, 
it  was  the  duty  of  the  South  Carolina  courts 
to  find  as  a  fact  that  such  was  the  true  con- 
struction.*' 

This  was  the  contention  of  the  defend- 
ant, and  then,  after  referring  to  the  con- 
struction of  the  contract  as  contended  for 
by  the  plaintiff,  the  justice  continued: 

"It  is  said  that  the  promise  iiiude  in  the 
certificate  is  expressly  based  upon  'full  com- 
pliance with  the  terms,  conditions,  and  by- 
laws printed  on  the  front  and  back  of  this 
certificate ;  *  *that  one  of  the  conditions  ex-  [ 
pressed  on  the  face  of  the  certificate  is:  *The 
shareholder  agrees  to  pay,  or  cause  to  be 
paid,  a  monthly  instalment  of  $.75  on  each 
share  named  in  this  contract,  the  same  to 
be  paid  on  or  before  the  last  Saturday  of 
each  month  until  such  share  matures  or  is 
withdrawn;'  that  it  contained  this  further 
stipulation:  ^Payable  in  the  manner  and 
upon  the  conditions  set  forth  in  said  terms, 
conditions,  and  by-laws  hereto  attached,' and 
that  these  matters  thus  referred  to  had  the 
effect  of  changing  the  absolute  promise  to 
a  conditional  one.  All  these  were  received 
in  evidence,  and  when  so  received  it  became 
a  matter  of  judicial  construction  to  deter- 
mine whether  they  had  such  effect,  and  thai 
was  a  question  which,  nothing  else  bein| 
shown,  was   for  the  consideration    of    th< 

courts  in  which  the  litigation  was  pending 

In  like  manner,  after  the  decisions  of  tU< 
courts  of  New  York  were  received  in  evi — 
dence,  their  meaning  and  scope  became  mat— 
ters  for  the  same  consideration.    While  stat — 
utes  and  decisions  of  other  states  are 
to  be  proved,  yet,  when  proved,  their  con- 
struction and  meaning  are  for  the  consid — 
eration  and  judgment  of  the  courts  in  whichr'^^  }^ 
they   have  been   proved.     Nor  is   the   rul 
changed  by  the  testimony  given  in  the  de 
sition  of  defendant's  counsel;    for,    as    h 
states,  his  opinion  is  based  on  the  statutes, 
the  articles  of  incorporation,  and  the  deci- 
sions  admitted   in   evidence,   together  wi 
similar  decisions  of  other  states  under  lik( 
statutes,  articles  of  incorporation,  and  by — 
laws.     No  witness  can  conclude  a  court  b; 
his  opinion  of  the  construction  and  meanin 
of  statutes   and   decisions   already   in  evi 
dence.     Laing  v.  Rigney,  160  U.  S.  631, 
L.  ed.  625,  16  Sup.  Ct.  Rep.  366.    The  dut 
of  the  court  to  construe  and  decide  remaixM 
the  same." 

This  right  and  duty  of  the  courts  to  them- 
selves construe  the  statutes  and  decisions 
are  not  altered  because  the  law  of  the  for- 
eign state  and  the  various  decisions  of  its 
courts  are  alleged  to  be  as  set  forth  in  a 
pleading  which  is  demurred  to,  instead  of 
being  proved,  on  a  trial. 

In  this  case  the  statutes,  together  with 
references  to  the  decisions  of  the  state 
courts,  are  given  in  the  complaint,  and  the 
pleader,  by  making  an  averment  in  the  form 
of  a  fact,  assumes  to  give  a  meaning  to  them 
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]snch  as  he  thinks  to  be  correct;  but* the  duty 
ttill  remains  with  the  courts  to  themselves 
determine  from  those  statutes,  and  decisions 
what  is  in  truth  the  law  of  the  foreign  ju- 
risdiction.  The  courts  are  not  concluded 
b¥  an  averment  of  what  is  the  law  in  a  for- 
ogn  jurisdiction,  contained  in  a  pleading 
which  is  demurred  to,  any  more  than  they 
would  be  by  the  testimony  of  a  witness  to 
the  same  efrect  upon  a  trial;  certainly  not 
when  the  statute  upon  which  the  case  rests 
18  set  forth  and  the  decisions  under  it  are 
also  referred  to  as  evidence  of  the  law.  The 
demurrer  does  not  admit  as  a  fact  that  the 
oonstruction  (in  the  form  of  an  averment 
of  fact)  which  the  pleader  may  choose  to 
put  upon  thof^c  statutes  or  decisions  is  the 
right  conclusion  to  be  drawn  from  them. 
Notwithstanding  the  averments  in  the  com- 
plaint, we  are  brought  to  an  examination  of 
the  statutes  and  decisions  referred  to,  in  or- 
der to  ourselves  determine  what  the  law  of 
Minnesota  is. 

We  are  unable  to  see  that  the  case  of  Al- 
len v.  Walsh,  26  Minn.  543,  has  been  over- 
mled  upon  the  material  point  in  this  case 
tar  Hanson  v.  Davison,  73  Minn.  454,  76  N. 
W.  254,  so  as  to  call  for  a  different  deci- 
•ioQ  than  would  be  made  undc^r  Allen  v. 
Walsh,  and  the  many  similar  cases.  We 
have  already  referred  to  the  Hanson  Case 
in  Hale  v.  Allinson,  188  U.  S.  56,  ante, 
380,  23  Sup.  Ct.  Rep.  244,  and  do  not  re- 
gard it  as  neoesbiiry  to  continue  the  discus- 
sion here.  It  is  enough  to  say  that  it  is  no 
authority  for  the  contention  that  the  former 
cases  are  overruled  further  than  the  issue 

S resented  in  the  case  called  for.  The  right 
>  bring  into  the  original  case  in  equity  in 
the  state  court  after  judgment  had  been 
obtained  therein,  a  stockholder  who  was  not 
served  with  process  in  that  suit,  but  who  ap- 
peared after  jud^nent  and  after  his  prop- 
erty had  been  nttached,  was  asserted  in  and 
decided  by  the  state  court,  but  it  did  not 
decide  that  the  remedy  in  the  state  court  as 
provided  in  the  statute  did  not  continue  to 
be  exclusive,  nor  did  the  state  court  as- 
sume to  decide  that  any  further  action  could 
be  maintained  in  the  courts  of  a  foreign  ju- 
risdiction to  enforce  the  stockholders'  lia- 
bility. No  such  issue  was  involved  in  the 
Hanson  Case,  and  the  opinion  r^urding  such 
question  is  only  the  opinion  of  the  very  able 
judge  who  gave  it,  upon  an  abstract  prop- 
osition, as  distinguished  from  an  adjudica- 
tion upon  a  point  actually  in  issue,  and  in 
]that  case,  in  'speaking  to  that  point,  the 
judge  only  said  he  saw  nothing  in  the  stat- 
ute to  prevent  such  an  action  in  the  courts 
of  another  state,  provided  such  courts  would 
permit  it.  We  think  the  law  of  Minnesota 
still  remains  upon  this  particular  matter  as 
stated  in  the  former  cases  which  have  not 
been  overrule<l  by  Hanson  v.  Davison.  This, 
in  effect,  has  been  held  in  the  Hale-Allinson 
Case,  which  we  have  just  decided. 

Nor  is  this  case  controlled  or  covered  by 
Whitman  v.  J^'ational  Bank,  176  U.  8.  559, 
44  L.  ed.  587,  20  Sup.  Ct.  Rep.  477,  and 
Hancock  Nat.  Bank  v.  Famum,  176  U.  S. 
640,  44  L.  ed.  619,  20  Sup.  Ct.  Rep.  606.  in 
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the  former  case  the  special  provisions  of  the 
Kansas  statutes  were  referred  to.  It  was 
stated  to  be  the  law  in  Kansas  that  it  only 
required  a  judgment  against  the  corporation 
and  an  imsatisfied  execution  returned,  after 
which  any  creditor  could  sue  any  share- 
holder wherever  he  could  be  found.  There 
was  no  suit  in  equity  in  the  nature  of  a 
partnership  accounting  necessaiy.  The  lia- 
bility of  the  shareholder,  although  statutory 
in  origin,  was  held  contractual  in  its  na- 
ture, and  under  the  statute  the  cause  of  ac- 
tion was  transitory  and  could  be  maintained 
in  any  tribunal  having  jurisdiction  where 
process  could  be  served  upon  the  individual 
shareholder,  and  in  such  an  action  the  lat- 
ter could  set  off  debts  due  him  from  the 
company.  The  Kansas  cases,  expressing 
these  views,  were  referred  to  in  the  opinion. 

In  the  second  case  it  was  again  held  that 
under  the  statute  and  the  decisions  of  the 
Kansas  courts,  after  a  judgment  had  been 
obtained  against  the  corporation  and  an  exe- 
cution returned  unsatisfied,  the  individual 
creditor  could  maintain  an  action  against 
a  single  stockholder  in  any  court  of  compe- 
tent jurisdiction.  Having  the  right  to 
maintain  such  action,  it  was  held  that  when 
it  was  commenced  in  another  state  and  in 
a  proper  court  thereof,  the  judgment  which 
was  obtained  in  Kansas  must  have  the  same 
faith  and  cn^dit  given  it  in  the  courts  of  an- 
other state  that  was  given  it  in  Kansas. 
Neither  case  is  applicable  to  the  one  before 
us.  The  statutes  are  radically  different,  and 
no  one  creditor  can  maintain  the  action  un- 
der the  ^linnesota  statute,  and  if  all  unite, 
they  must  sue  in  the  courts  of  that  state. 

Whether,  aside  from  the  Federal  consid- 
erations just  discussed,  *the  Wisconsin  coui-t(346] 
should  have  permitted  this  action  to  be 
maintained,  because  of  the  principle  of  com- 
ity between  the  states,  is  a  question  exclu- 
sively for  the  courts  of  that  state  to  decide. 
The  right  to  maintain  it  under  the  facts  of 
this  case  is  not  founded  upon  any  provision 
of  a  Federal  nature,  and  we  cannot  super- 
vise the  action  of  the  Wisconsin  court  in 
this  particular. 

The  judgment  of  the  Supreme  Court  of 
Wisconsin  must  he  affirmed. 

Mr.  Justice  MoKemna  did  not  hear  the 
argument  and  took  no  part  in  the  decision 
of  this  case. 

Mr.  Justice  Brewer  dissented. 


O.  H.  THAYER,  Administrator,  etc.,  et  al^ 

Plffs.  in  Err., 

V. 

A.  N.  8PRATT. 
(See  S.  C.  Reporter's  ed.  346-354.) 

Public  lands  —  entry  under  timber  act  — 

NuTK. — On  liOi'ita  of  error  from  United  States 
Supreme  Court  to  state  courts — see  notes  to 
Ilamblln  v.  Western  Land  Co.  37  L.  ed.  U.  S. 
2G7  :  KIpley  y.  ininols.  42  L.  ed.  U.  ».  908<  and 
Re  Buetaanan,  89  L.  ed.  U.  8.  884. 
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cancelation  of  entry  certificate — conolu' 
aivenesa  on  transferee  —  error  to  state 
court  —  review  of  evidence. 

1.  Pablic  land  coyered  by  a  heayy  growth  of 
timber,  which  constituted  Its  chief  yalue,  was 
subject  to  entry  under  the  timber  act  of  June 
S»  1878  (20  Stat,  at  L.  80,  chap.  151,  U.  S. 
Comp.  Stat.  1001,  p.  1646),  although  it  would 
have  been  lit  for  cultiyation  when  the  timber 
had  been  remoyed. 

2.  The  cancelation  of  a  certificate  of  entry  un- 
der the  timber  act  of  June  3,  1878  (20  Stat, 
at  L.  80,  chap.  151,  U.  S.  Comp.  Stat.  1001,  p. 
1546),  is  not  concluslye  as  against  a  trans- 
feree who  had  no  notice  and  no  opportunity 
to  be  heard  upon  the  question  of  the  original 
▼alidity  of  such  entry,  but  he  is  left  free  to 
prove  the  validity  of  the  entry  by  any  means 
other  than  the  certificate. 

8.  The  evidence  upon  which  the  findings  of 
fact  in  a  state  court  rest  cannot  be  reviewed 
by  the  Supreme  Court  of  the  United  States 
on  writ  of  error  to  the  state  court. 

[No.  207.] 

Argued  March  12,  1903.     Decided  April  6, 

1903. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Washington  to  review  a  judg- 
ment which  affirmed  a  judgment  of  the  Su- 
perior Court  for  the  County  of  Cowlitz  in 
that  State  in  favor  of  plaintiff  in  a  suit  to 
quiet  thle.    Affirmed. 

See  same  case  below,  26  Wash.  62,  64  Pac. 
010. 

Statement  by  Mr.  Justice  Peokltaini 
The  plaintiffs  in  error  in  December,  1808, 
brought  this  action  in  the  state  court 
against  the  defendant  for  the  purpose  of 
quieting  their  title  to  certain  land  described 
as  section  32  in  township  0,  etc.,  situated  in 
Cowlitz  coimty,  state  of  Washing^ton.  Tliey 
obtained  judgment  in  their  favor  for  the 
northwest  and  southwest  quarters  of  the  sec- 
tion, but  the  court  gave  judgment  in  favor 
of  the  defendant  for  the  northeast  and  the 
southeast  quarters  of  the  same  section,  and 
directed  that  the  patents  for  the  two  quar- 
ters of  the  section,  which  had  been  issued 
on  June  25,  1800,  to  plaintiffs'  grantors, 
should  be  held  by  the  plaintiffs  in  trust  for 
the  defendant,  and  that  the  plaintiffs  should 
execute  a  proper  deed  therefor,  and,  in  de- 
fault of  such  deed  of  conveyance,  the  decree 
of  the  court  was  to  stand  and  be  treated  in 
the  place  of  such  deed.  The  plaintiffs  ap- 
pealed from  that  portion  of  the  judgment 
just  described  to  the  supreme  court  of  the 
state,  where  it  was  affirmed,  and  they  have 
brought  the  case  here  for  review. 

The  northeast  and  the  southeast  quarters 
of  the  section  were  entered  in  the  proper 
land  office  in  Washington  under  the  act  of 
Congress  approved  June  3,  1878,  and  enti- 
tled "An  Act  for  the  Sale  of  Timber  Lands 
in  tlie  Stiites  of  California,  Oregon,  Nevada, 
and  in  Washington  Territory."  20  Stat,  at 
L.  80,  chap.  161,  U.  S.  Comp.  Stat.  1001,  p. 
1545;  Those  entries  were  made  on  May  26, 
1883,  and  the  entrymen,  after  payment  for 
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the  land  by  them  to  the  land  oflloe  and  the 
receipt  of  a  certificate  of  such  payment,  and 
about  six  months  thereafter,  aaaimed  and 
transferred  the  certificates  to  the  defendant 
for  a  valuable  consideration  paid  to  them  by 
him.  After  such  transfers  nad  been  made 
and  a  record  of  the  deeds  of  conveyance  had 
also  been  made  in  the  records  of  Cowlitz 
county,  which  was  the  proper  office,  the 
Land  Department  informed  the  register  and 
receiver  of  the  land  office  at  vanoouver, 
Washington,  that  action  had  been  suepended 
upon  the  entries,  baaed  upon  the  report  of 
the  special  agent  regarding  the  lands,  and 
the  I>epartment  directed  the  register  and  re- 
ceiver to  give  notice  to  the  original  entry- 
men  of  a  time  and  place  when  and  where 
the^r  *might  be  heard,  and,  in  default,  that[S48] 
their  entry  would  be  canceled.  The  Depart- 
ment also  stated  that  it  appeared  from  the 
report  of  its  special  agent  that  the  lands 
had  been  transferred  by  warranty  deed  of 
March  13,  1884,  to  the  defendant,  and  it 
therefore  directed  that  notice  should  be 
given  him  as  the  transferee;  but  for  some 
reason  this  direction  was  overlooked  and  no 
notice  was  ever  given  defendant  of  the  pen- 
dency of  any  proceedings  towards  the  can- 
celation of  the  certificates  or  either  of  them 
which  had  been  transferred  to  him. 

At  the  time  he  purchased  the  certificates, 
the  defendant  resided  in  Alpena,  Michigan, 
and  resided  there  for  thirty  years,  and  the 
deeds  to  defendant,  which  were  on  record, 
showed  his  residence  to  be  in  that  place. 

The  notices  by  mail  to  the  entrymen  were 
not  received,  the  letters  to  them  being  re- 
turned as  "uncalled  for,"  and  so  it  happened 
that  there  was  no  hearing  before  the  Land 
Department  upon  the  return  of  the  order, 
and  the  entry  was  canceled  in  the  absence  of 
both  of  the  entrymen  and  the  defendant,  the 
transferee. 

The  action  of  the  Department  was  taken 
upon  the  report  of  one  of  its  inspectors, 
which  was  founded,  as  stated  in  the  report 
of  such  inspector,  upon  the  fact  that  the 
land  was  not  of  the  character  provided  for 
in  the  act,  for  the  reason  that,  although  cov- 
ered by  a  heavy  growth  of  valuable  timber 
and  chiefly  valuable  as  such  at  that  time, 
yet,  as  it  would  be  fit  for  cultivation  when 
the  timber  should  be  removed,  it  was  oo 
that  ground  held  that  the  land  was  not  sub- 
ject to  entry  imder  the  timber  act  of  1878, 
supra.  This  was  the  sole  and  only  reason 
upon  which  the  Land  Department  rested  its 
action  in  canceling  the  entries  and  certifi- 
cates. 

After  their  cancelation,  certain  homestead 
entries  were  made  upon  these  two  quarter 
sections  by  Benjamin  L.  Hennia  for  the 
northeast  quarter,  and  by  Ellis  Walker  for 
the  southeast  quarter,  patents  were  issued 
to  them,  and  the  plaintiffs  deraign  title  ^m 
those  patentees. 

Upon  the  trial,  evidence  was  given  by  the 
defendant  as  to  the  character  of  his  owner- 
ship;  that  he  purchased  the  different  ouar- 
ter  sections  in  good  faith  from  each  of  the 
parties  who*had  entered  them«  and  without^^ 
any  agreement  in  reference  to  the  purchase 

189  U.  S. 


1908. 


Thateb  y.  Sfbatt. 


849,850 


before  final  proof,  etc.,  and  that  he  had 
never  heard  of  the  entrymen  before  he  made 
the  purchase  from  them  through  his  agent, 
and   paid  them  the  sum   of  $800    for  each 

rrter  section  (double  the  price  paid  for 
land  by  the  entrymen  to  the  govern- 
ment), and  that  the  total  cost  of  the  land, 
kieliiding  his  expenses  paid  to  his  agent  and 
to  the  parties  ijnio  made  the  locatione,  etc., 
amounted,  as  the  defendant  testified,  to 
about  $4,400. 

The  defendant  on  the  trial  also  gave  evi- 
dence tending  to  show  that  the  land  in  ques- 
tUm  had  the  finest  quality  of  timber  on  it, 
and  that  in  its  then  existing  condition  the 
land  was  chiefly  valuable  for  timber  and 
would  probably  run  200,000  feet  to  the  acre. 
The  land  would  have  to  be  cleared  and  then 
it  might  be  cultivated,  but  it  would  all  have 
to  be  cleared  first. 

It  was  stipulated  between  the  parties,  on 
the  trial,  that  certain  papers  named  and  on 
file  in  the  office  of  the  Commissioner  of  the 
General  Land  Office,  and  certain  exhibits 
from  the  land  office  in  Vancouver,  in  the 
state  of  Washington,  relating  to  the  proceed- 
ings in  making  the  entry  for  the  lands  in 
question  by  the  defendant's  p^antors,  might 
be  regarded  as  in  evidence  in  the  case  and 
be  considered  by  the  court,  and  the  copies 
of  such  papers  then  presented  to  the  court 
were  admitted  to  be  '^sorrect,  full,  true,  and 
complete  transcripts  of  all  proceedings  of 
the  land  office  at  Vancouver,  Washington, 
and  of  the  General  Land  Office,  Department 
of  the  Interior,  Washington,  D.  C.,  touch- 
ing .  .  .  the  timber  land  entry  of 
Frank  Smith,  for  the  northeast  quarter  of 
section  32  (etc.)»  and  also  the  timber  land 
entry  for  tiie  southeast  quarter  of  section 
32,"  etc.  These  papers  showed  that  the  en- 
trymen for  the  northeast  and  the  southeast 
Quarters  were  entitled  to  enter  the  lands  un- 
er  the  timber  act,  and  that  all  the  neces- 
sary facts  required  by  the  act  and  the  Land 
Department  officials  had  been  proved  by 
them  to  entitle  them  to  enter  the  apecifie 
lands. 

The  finding  of  the  court  shows  there  has 
never  been  anv  dispute  as  to  the  actual  con- 
dition of  the  land,  but  the  entries  were  va- 
f!ated  and  the  certificates  canceled  because 
the  Land  Department  held  the  land  was  not 
^lof  the  kind  to  be  entered  under  'the  timber 
^ct  of  1878,  for  the  reason  that,  after  the 
timber  should  be  cleared,  the  land  would  be 
^ood  agricultural  land. 

3ir.  Joseph  Simon  argued  the  cause, 
%nd,  with  Afr.  John  M,  €h<irin  and  Messrs. 
M}olph,  Malloi-y,  Simon,  d  Oearin,  filed  a 
lirief  for  plaintiffs  in  error: 

An  equity  was  all  that  Spratt  got  or  could 
^et  by  his  purchase  from  Smith  and  Rad- 
eliffe.  He  could  not  get  the  legal  title,  be- 
oanse  that  was  still  in  the  government.  He 
got  only  such  right  as  Smith  and  Radcliffe 
bad,  and  he  bought  at  his  peril. 

American  Uortg.  Co.  v.  Hopper,  12  C.  C. 
A.  293,  29  U.  8.  App.  12,  64  Fed.  559 ;  Cal- 
ifornia Redtcood  Co.  v.  Liiile,  79  Fed.  856; 
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Cooke  V.  Blakely,  6  Kan.  App.  707,  60  Pae. 
981. 

That  the  department  had  a  right  to  cancel 
the  Smith-Raddiffe  certificates  cannot  be 
questioned. 

Ouaranty  8av.  Bank  v.  Bladow,  176  U. 
S.  457,  44  L.  ed.  543,  20  Sup.  Ct.  Rep.  425. 

The  court  does  not  interfere  with  the  titlo 
of  a  patentee  ^en  tiie  alleged  mistake  re- 
lates to  a  matter  of  fact  concerning  which 
those  officers  may  have  drawn  wrong  conclu- 
sions from  the  testimony. 

Lee  V.  Johnson,  116  U.  8.  49,  29  L.  ed. 
570,  6  Sup.  Ct.  Rep.  249. 

The  application  to  purchase  only  imtiates 
the  proceeding.  The  statements  contained 
in  it  may  or  may  not  be  true.  And  the  de- 
partment may  at  any  time  cause  the  truth 
of  these  statements  te  be  inquired  into. 

Hawley  v.  DiUer,  178  U.  8.  488,  44  L. 
ed.  1161,  20  Sup.  Ct.  Rep.  986. 

If  notice  had  been  served  upon  Spratt  of 
the  proceedings  to  cancel  these  entries,  an4 
if  he  had  appeared  before  the  register  and 
receiver,  the  burden  would  have  been  upon 
him  to  show  the  good  faith  of  the  entry  in 
each  case,  and  a  full  compliance  with  the 
statute  and  in  the  manner  provided  by  the 
statute. 

United  States  v.  Steenerson,  1  C.  G.  A. 
552,  4  U.  S.  App.  332,  50  Fed.  508 ;  Guaran- 
ty Sav.  Bank  v.  Bladow,  6  N.  D.  108,  69  N. 
W.  43;  Parsons  v.  Venzke,  4  N.  D.  452,  61 
N.  W.  1041. 

Mr.  George  C.  Stout  argued  the  cause, 
and,  with  Messrs.  John  H.  MitoJiell  and  T, 
H.  Ward,  filed  a  brief  for  defendant  in  er- 
ror: 

The  Land  Department  having  canceled  the 
entries  without  notice  to  the  transferree 
Spratt,  it  would  not  conclude  him,  and  he 
would,  notwithstanding  the  decision,  have 
the  right  to  show,  by  proof  other  than  the 
canceled  certificate,  that  the  entries  were 
valid. 

Ouaranty  Sav.  Bank  v.  Bladow,  176  U.  8. 
448,  44  L.  ed.  540,  20  Sup.  a.  Rep.  425; 
Hawley  v.  Diller,  178  U.  S.  488,  44  L.  ed. 
1161,  20  Sup.  Ct.  Rep.  986;  American  Morig. 
Co.  V.  Hopper,  12  C.  C.  A.  293,  29  U.  S.  App. 
12,  64  Fed.  559;  Ouaranty  Sav.  Bank  T. 
Bladow,  6  N.  D.  108,  69  N.  W.  41. 

It  is  a  settled  rule  in  the  Land  Depart-, 
inent,  that  if  it  appears  from  a  special 
agent's  report  (as  it  did  in  this  case),  or 
by  other  evidence,  that  the  land  had  been 
transferred  to  a  third  party  by  the  original 
entrymen,  then  it  becomes  the  imperative 
duty  of  the  officers  of  the  government  to 
give  such  transferee  notice  of  the  proceed- 
ings relative  to  the  cancelation  of  such  en- 
try. 

United  States  v.  Copeland,  5  Land  Deo. 
170;  United  States  v.  Richardson,  5  Land 
Dec.  253;  Windsor  v.  Sage,  6  Land  Dec.  440; 
United  States  v.  Thomas,  9  Land  Dec.  576; 
Fleming  v.  Bowe,  13  Land  Dec.  78;  United 
Htates  V.  Newman,  15  Land  Dec.  224. 

In  order  to  defeat  the  holder  of  the  equi- 
I  table  title,  on  the  ground  of  having  pur- 
'  chased  on  the  faith  of  the  record  title  in 
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good  fnitli,  it  must  be  specially  pleaded  and 
provod. 

2  ?oni.  Bq.  Jur.  §S  784,  786;  Story,  Eq. 
PI.  8th  ed.  §  805a. 

The  trial  court  having  made  full  findings 
of  fact  which  were  approved  by  the  supreme 
court  of  the  state,  such  findings  are  conclu- 
sivo  on  a  writ  of  error  to  such  courts  from 
the  Supreme  Ck>urt  of  the  United  States. 

Jnikina  v.  Ncff,  186  U.  S.  230,  4G  L.  ed. 
1140,  22  Sup.  Ct.  Rep.  905;  E.  Bcment  d 
Rons  V.  NaUonal  Harrow  Co.  180  U.  S.  70, 
46  L.  ed.  1058,  22  Sup.  Ct.  Rep.  747. 

This  court  can  look  beyond  the  Federal 
question  only  when  that  has  been  decided 
erron«»ousJy,  and  then  only  to  see  whether 
th<>!re  arc  any  other  matters  or  issues  ad- 
judged by  the  state  court  sufficiently  broad 
to  maintliin  the  judgment  notwithstanding 
the  error  in  the  decision  of  the  Federal  ques- 
tion. 

McLaughlin  v.  Fowler,  154  U.  S.  663,  and 
26  L.  ed.  176,  14  Sup.  Ct.  Rep.  1192. 

Mr.  Justice  Peokham,  after  making  the 
foregoing  statement  of  facts,  delivered  the 
opinion  of  the  court: 

The  decision  of  the  Land  Department  as 
to  the  character  of  the  land  in  question  re- 
sulted from  an  erroneous  construction  of 
the  timber  act  of  June  3,  1878.  There  was 
no  dispute  as  to  the  actual  condition  of  the 
land,  but  the  Department  held  that  land  so 
situated  could  not  be  entered  under  the  tim- 
ber act.  In  this  construction  the  Depart- 
ment made  a  legal  error.  It  has  been  held 
by  this  court  that  the  act  included  land^  cov- 
ered with  timber,  but  which  might  be  made 
fit  for  cultivation  by  removing  the  timber 
and  working  the  land.  United  States  v. 
Buddy  144  U.  S.  154,  36  L.  ed.  384,  12  Sup. 
Ct.  Rep.  575.  Mr.  Justice  Brewer,  in  de- 
livering the  opinion  of  the  court  in  tlie  above 
case,  stiites  as  fdllows: 

"Lands  an*  not  excluded  by  the  scope  of 
the  act  because  in  the  future,  by  large  ex- 
penditures of  money  uud  labor,  they  may  be 
rendered  suitable  for  cultivation.  It  is 
enough  that  at  the  time  of  the  purchase  they 
are  not,  in  their  then  condition,  tit  therefor. 
The  statute  dtK'S  not  refer  to  the  probabili- 
ties of  the  future,  but  to  the  facts  of  the 
present.  Many  lock'v  hill-slopes  or  stony 
'fields  in  New  Kiigland  have  been,  by  patient 
years  of  gatheriii*j  up  and  removing  the 
stones,  made  fair  farming  land;  but  surely 
no  one,  before  the  commencement  of  these 
labors,  would  have  called  them  fit  for  culti- 
vation. We  do  not  mean  that  the  mere  ex- 
istence of  timber  on  land  brings  it  within 
the  scope  of  the  act.  The  significant  word 
in  the  statute  is  'chiefly.'  Trees  growing  on 
a  tract  may  be  so  few  in  numlM'r  or  so  small 
in  size  as  to  be  easily  cleared  off,  or  not 
seriously  to  affect  its  present  and  general 
[3511  fitness  for  *cultivation.  So,  on  the  other 
hand,  where  a  tract  is  mainly  covered  with 
a  dense  forest,  there  may  be  small  openings 
scattered  through  it  susceptible  of  cultiva- 
tion. The  chief  value  of  the  land  must  be 
its  timber,  and  that  timber  must  be  so  ex- 
tensive and  so  dense  as  to  render  the  tract 
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as  a  whole,  in  its  present  state,  subetan- 
tially  unfit  for  cultivation." 

The  lands  in  this  case  are  within  that  de- 
scription. The  evidence  shows  that  the  tim- 
ber was  excellent;  as  good  as  any  in  Hiat 
section  of  the  country.  It  was  as  good  as 
any  ever  examined  by  the  witness,  who  had 
had  large  experience.  In  fact,  he  said  there 
was  none  better  in  that  part  of  the  country, 
and  the  quality  of  the  timber  was  large  to 
the  acre,  but  the  land  was  not  especially  Tal- 
uable  for  cultivation  until  it  had  been 
cleared. 

Even  though  the  decision  of  the  Land  De- 
partment was  erroneous,  yet  having  been. 
made,  and  the  entries  ana  certificates  can- 
celed, although  without  notice  to  defendant^ 
they  could  not  thereafter  be  used  even  a» 
prima  facie  evidence  of  the  validity  of  tha 
original  entries.  It  was  perfectly  easy  to 
have  given  defendant  notice  of  the  propoeed 
cancelation.  He  resided  in  Alpena,  Michi- 
gan, and  the  deeds  showed  that  faet,  and. 
the  record  shows  the  Department  was  awar^ 
of  their  existence  through  the  report  of  it» 
special  inspector.  There  is  no  hardship  or 
inconvenience,  therefore,  in  holding  that,  im. 
a  case,  at  least,  where  the  residence  is 
known,  the  transferee  has  the  right  to  no- 
tice. If  not  known,  a  publication  of  notice 
ought  at  least  to  be  nuuie.  It  seems  ^is  is 
the  practice  of  the  Land  Department. 

It  has  been  held  in  this  court,  in  Chuuranty 
8av.  Bank  v.  Bladow,  176  U.  S.  448,  44  L. 
ed.  640,  20  Sup.  Ct.  Rep.  425,  and  Hawley  t. 
Diller,  178  U.  S.  476,  488,  44  L.  ed.  1157, 
1162,  20  Sup.  Ct.  Rep.  986,  that  a  cancela- 
tion of  a  certificate  of  entry  was  not  con- 
clusive as  against  a  transferee  who  had  no 
notice  and  no  opportunity  to  be  heard  upon 
the  question  of  the  original  validity  of  the 
entry,  but  that  it  left  the  transferee  without 
Uie  right  to  use  the  entry  certificate  si 
prima  facie  evidence  of  the  yalidity  of  the 
entry  or  of  his  subsequent  daim.  The 
transferee  is,  however,  left  free  to  prove  the 
validity  of  the  entry  bv  any  means  other 
than  the  certificate.  Although  the  aasiflo- 
ment  or  conveyance  of  the  certificates  aid 
not  transfer  the  legal  title  to  the  *1and8  de[3d 
scribed  therein,  yet  the  transferee  or  g^rantee 
thereby  became  possessed  of  an  equitable  in- 
terest in  the  lands  which  could  not  be  takes 
from  him  without  some  notice.  The  diar- 
acter  of  the  certificates  as  a  mere  means  of 
evidence  could  be,  and  was,  destroyed;  but 
the  transferee  was,  nevertheless,  not  thereby 
deprived  of  his  right  to  show  the  validity  of 
the  former  entry. 

In  this  case  we  think  he  has  done  so.  He 
proved  by  his  own  evidence  that  he  was  a 
bona  fide  purchaser  of  the  property  for 
value  paid  to  the  entry  men  and  that  he  had 
no  agreement  or  understanding  of  any  kind 
with  them  prior  to  the  time  that  he  puT" 
chased  the  land  from  them. 

We  do  not  refer  to  the  bona  fide  character 
of  the  purchase  by  defendant  from  the  en* 
trynien  for  the  purpose  of  thereby  showing 
the  defendant  to  be  entitled  to  the  benefit  of 
that  character  under  §  2  of  the  timber  act 
of  1878.    The  reason  that  he  is  not  so  en- 
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titled  ii  that  by  the  assignment  of  the  eer- 
Uieates  he  did  not  become  clothed  with  the 
strict  legal  title  to  the  land,  but  simply  with 
an  equity,  and  the  act  does  not  cover  such 
a  OMe.  Hawley  ▼.  DiUer,  178  U.  8.  476,  487, 
44  L.  ed.  1167,  1161,  20  Sup.  Ct  Rep.  086. 
We  refer  to  the  bona  fide  character  of  the 
poreliaae  by  defendant,  for  the  purpose  only 
el  ehowing  it  was  without  any  prior  agree- 
UMBt  or  understanding  with  the  oitrymen, 
and  was  not  in  yiolation  of  the  provisions 
el  the  timber  act. 

The  stipulation  between  counsel,  that  the 

Cpers  on  file  in  the  Land  Department  might 
regarded  as  in  evidence  and  considered  by 
the  court,  permitted  the  court  to  regard 
those  papers  as  properly  introduced  in  evi- 
dence and  competent  to  be  considered  by  it 
in  the  further  considoration  of  the  case. 
Those  papers  show  a  compliance  on  the  part 
of  the  entrymen  with  all  the  provisions  of 
the  timber  act,  and  a  valid  entry  under  it  in 
vipard  to  the  lands  in  question.  As  the  en- 
trws  had  not  been  canceled  for  anpr  fraud  in 
faet,  but  only  upon  an  erroneous  interpreta- 
tion of  the  law  oy  the  Department,  the  evi- 
dence of  such  error  being  apparent  on  the 
trial,  the  defendant  did  all  he  was  required 
to  do  in  order  to  show  the  entries  valia ;  and 
if  the  plaintiffs  wished  to  show  any  fraud 
in  fact,  to  overcome  the  case  made  by  the 
delendant,  they  were  called  upon  to  do  so; 
]*otherwise,the  original  proof  being  sufficient 
to  warrant  the  issuing  of  the  certificates, 
that  proof  would  be  regarded  as  sufficient 
en  the  trial  of  this  suit. 

There  is  not  a  word  of  any  proof  showing 
any  fraudulent  act  on  tlie  part  of  the  entry- 
men  or  of  their  transferee,  tne  defendant 
herain,  and,  on  tlie  contrary,  there  is  proof 
of  an  absence  of  any  fraud  and  the  bona  fide 
purpose  on  the  part  of  the  entrymen  to  prop- 
erly avail  themselves  of  the  act  of  1878. 

But,  however  this  may  be,  we  are  pre- 
eluded  by  the  finding  of  facts  in  tlie  state 
eourt  from  looking  at  the  evidence  upon 
which  such  findings  may  rest.  Upon  a  writ 
el  error  to  a  state  court  this  court  has  no 
right  to  review  its  decision  upon  the  ground 
that  the  finding  was  against  evidence  or 
the  weight  of  evidence.  Egan  v.  Hart,  165 
U.S.  188,41  L.ed.680, 17  Sup.  Ct.  Rep.  300 ; 
Bwrdncr  v.  Bonestclh  180  U.  S.  362,  370,  45 
L.  ed.  574,  577,  21  Sup.  Ct  Rep.  390;  Be- 
w^ent  d  Sons  v.  National  Harrow  Co,  186  U. 
&  70,  46  L.  ed.  1058,  22  Sup.  Ct  Rep.  747 ; 
JmMn9  V.  Neff,  186  U.  S.  230,  235,  46  L.  ed. 
1140,  1143,  22  Sup.  Ct.  Rep.  905. 

By  the  findings  in  this  case  it  appears 
that  the  entrymen  at  the  time  of  making 
their  entries  were  entitled  to  purchase  the 
lands  under  the  act  of  Congress  of  1878, 
and  that  they  duly  made  such  application, 
duly  verified  by  the  oath  of  the  applicants 
hilore  the  register  of  the  land  office,  and 
that  in  the  purchase  of  the  land  they  fully 
eomplied  witn  the  laws  of  the  United  States 
and  the  rules  and  regolations  of  the  Land 
Department  and  that  all  the  requirements 
el  the  timber  and  stone  act  in  regard  to 
making  a  legal  and  valid  entry  and  pur- 
chase thereunder  were  fully  complied  with 
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bf  the  entrymen,  and  that  thereafter  the  ap- 
plications were  allowed  and  certificates  duly 
issued  as  applied  for,  and  the  lands  included 
in  the  entries  were  at  all  times  chiefly  val- 
uable for  the  timber  thereon,  and  at  that 
time  unfit  for  cultivation.  It  was  also 
found  that  the  action  of  the  land  office  in 
canceling  the  timber  entries  was  based  upon 
a  misconstruction  of  the  act  of  1878,  and 
that  the  department,  by  reason  of  such  mis- 
construction, erroneously  held  that  land  cov- 
ered with  a  heavy  growth  of  valuable  tim- 
ber, if  it  could  be  successfully  cultivated 
after  the  timber  was  removed,  was  not  sub- 
ject to  entry  as  timber  land  under  that  act, 
although  the  timber  on  the  land  might  be 
itself  the  chief  dement  of  the  value  *of  the[8M] 
land,  and  the  land  could  not  be  cultivated  at 
all  in  its  then  condition. 

Upon  these  findings  it  is  apparent  that 
the  defendant  showed  the  validity  of  Uie  en- 
tries by  his  grantors,  and  that  their  convey- 
ances to  him  passed  a  good  equitable  title 
to  the  lands  in  question  for  wnich  he  was 
entitled  to  a  patent  from  the  United  States; 
and  that,  as  such  patent  was  granted  to  ap- 
pellants, the  defendant  was  entitled  to  the 
relief  given  him  by  the  judgment. 

The  judgment  of  the  Supreme  Court  of  the 
etate  of  Waehington  it  therefore  affirmed. 


TEXAS    &    PACIFIC    RAILWAY    OOli- 
PANY,  Plff,  in  Err,, 

e. 

MICHAEL  CARLIN. 

(See  8.   C.   Reporter's  ed.   864-36S.) 

Master  and  eervant — negligenee  of  vim 
principal — trial — queetion  for  jury. 

1.  The  neglect  by  the  foreman  of  a  railway 
bridge  gan9,  of  his  special  duty  to  see  that 
the  workmen  under  blm  performed  their  duty 
to  leave  a  clear  track  for  an  approaching 
train.  Is  the  neglect  of  a  duty  which  he  owes, 
not  as  a  fellow  senrant  with  such  workmen, 
but  as  a  vice  principal  of  the  railroad  com- 
pany, under  Sayles's  (Tex.)  Civ.  Stat.  18f7. 
art.  4660^,  providing  that  railroad  employees 
Intrusted  with  the  control  or  command  of 
other  employees,  or  with  the  authority  to  dK 
rect  any  other  employee  In  the  performance 
of  his  duty,  are  vice  principals  of  the  rail- 
way company,  and  not  fellow  servants  with 
their  coemployees. 

2.  The  question  of  the  negligence  of  the  ftee- 
man  of  a  railway  bridge  gang  In  falling  to 
discover  a  spike  maul  upon  or  near  the  bridge, 

NOTS. — On  vioe  prkuApalship  eoaHdered'ieSS 
reference  to  the  superior  rank  of  a  negUgemt 
servant — see  note  to  Stevens  v.  Chasiberltai  (C. 
C.  App.  1st  C.)  51  L.  R.  A.  518. 

As  to  vies  prinoipalship  as  detertnined  wUh 
reference  to  the  character  of  the  act  which 
caused  the  infury — see  note  to  Lafayette  Bridge 
Co.  V.  Olsen  (C.  C.  App.  7th  C)  64  L.  B.  A.  8S. 

Aa  to  ioho  are  fellow  servat^ts — see  note  ts 
Central  R.  Go.  v.  Keegan,  40  L.  ed.  U.  8.  418. 

On   the  statutory  UabiHtp  of  een^loyers  for 
the  negligence  of  employees  emercisimg  sepwia 
tendcnce — see  note  to  Canney  v.  Walkelae  (C. 
C.  App.  1st  C.)  68  L.  B.  ▲.  88. 


S54~3S7  BcpREMB  ConBT  or  the  Uirrnn  Statbb.  Oct.  Tuaa, 

Immediately'  prior  to  (he  paawige  ot  a  tralo,  before  the  train  came.     The  maul  weighed 

ta  tor  the  Jurj  Id  an  action  to  recoxer  dam-  »bout  10  pounds.     At  the  time  Carrer  wu 

age*  from  the  railroad  eompanr  lor  peraona)  uaing  the  maul,  be  bad  it  out  on  tite  bridjn 

;oi"Xrr.r.^:o^sr/aut':.'.'!^'aSf;  ^^ts^^-.'^r^^  ^  the  ae*,^ 

than   that   the   train   Id   patalng  struck   th«  •»«"  ">»*  "«  "Wa  ™Bn  UBlnff  the  maul  OB 

maul  and  threw  It  against  the  workman,  al-  *■■•  ™"*  "i^e  of  the  brid^  for  putting  up 

tbouKh  the  toreoiBD  testlfled  that  he  looked  the  staging  or  icaffolding,  and  when  he  fln- 

tor  and  did  not  dlscoTer  any  abstraction  to  ished  he  handed  It  to  someone  on  the  top  of 

the  appraachinK  train,  where  there  waa  Both-  tbe  bridge,  who  handed  it  to  Carver  m  tha 

ioE  to  pre»ent  Ita  dlscoverj  It  It  waa  there  north  side  of  the  bridge,  to  spike  on  a  bn«e. 

.  ,!.„  . _.g  .njthini  It  wag  used  but  ten  or  fifteen  minutea  befora 

^•^^.  «.   .^.^-^  u^e.  y^  passage  of  the  train.     Carver  stated  he 

TNn   QQ9  1  ^'^  '^'*^  remember  where  be  had  put  tile  man] 

l«o.  ai6s.j  ^^^^  ^^  ji^^  finished  using  it,  hnt  he  said 

Argued  and  tuhmilted  Mareh  80,  19QS.     D«-  "he  waa  alwajs  careful  to  put  it  out  of  thetSI 

cided  April  6,  J90S.  war  ao  there  would  be  no  accident.     He  had 

nailed  ths  last  piece  of  ttmtwr  on  tbe  bridge 

IN  ERROR  to  the  United  States  Circuit  and  got  down  on  the  ground  and  waa  about 
Court  of  Appeals  for  the  Fifth  Circuit  jo  feet  from  the  plaJntlfT,  and  had  not  been 
to  review  a  judgment  which  affirmed  a  judg-  there  over  three  or  four  minutes  when  tba 
ment  of  the  Circuit  Court  for  the  Nortliera  train  passed.  The  witnesa  saw  no  other 
District  of  Texas  entered  upon  a  verdict  of  spike  maul  or  hammer  there  that  morning 
a  jury  in  favor  of  plaintiff  in  an  action  to  than  the  one  which  he  used,  which  was  tlM 
recover  dsmagea  from  a  railway  company  regular  spike  maul  deacribed  1^  the  vitncM, 
for  personal  injuries.  Affirmed.  and  which  he  found  after  the  train  passed. 
See  same  case  below.  111  Fed.  777,  The  train  coming  from  the  west  waa  seen 
Bome  little  distance  before  it  reached  thtt 
Statement  ^  Mr.  Justice  PeekbkBit  bridge,  and  the  people  on  the  bridge  got  out 
The  plaintiff  in  error  brings  this  case  here  of  its  way,  and,  as  the  train  passed  over  tb» 
(o  review  the  judgment  of  tbe  United  States  bridge  towards  the  east  the  plaintiff,  who 
circuit  court  of  appeals  for  the  fifth  circuit,  was  standing  a  short  distance  frcon  the  east 
affirming  the  judgment  in  the  circuit  court  end  of  the  bridge,  was  struck  by  tbe  spHw 
for  the  northern  district  ot  Texas,  entered  maul  on  tiie  leg,  and  waa  so  baldly  injured 
[35B]*upon  the  verdict  of  a  jury  in  favor  ot  de-  that  amputation  of  the  leg  above  the  knee 
fendant  in  error  on  tbe  trial  of  this  action  was  necessary,  and  was  pra^onned.  Tlw 
brought  by  him  against  the  railway  com-  train  on  its  passage  across  the  bridge  struck 
pany  to  recover  damages  for  personal  inju-  the  spike  maul  and  threw  it  io  tbe  direction 
ries.  On  the  trial  it  appeared  tliat  Carlin,  that  the  train  waa  going  with  sucb  fores 
the  plaintitT  below,  was  in  the  employment  toward  the  plaintiff  as  to  effect  the  injtuy 
of  the  railway  company  in  September,  1898,  mentioned,  although  the  train  was  not  tem 
as  a  bridge  carpenter.  On  that  day  he,  with  to  strike  the  maul,  nor  was  the  maul  seen  to 
a  number  of  others  forming  what  is  termed  strike  the  plaintiff.  All  that  is  known  l> 
the  bridge  gang,  of  which  George  Welsh  was  that  the  train  passed  the  bridge,  and  as  it 
foreman,  was  employed  in  making  some  re-  passed  the  maul  struck  the  plaintiff,  and 
pairs  on  a  bridge  near  the  Aledo  water  tank,  the  handle  was  broken  close  up  to  the  head, 
not  far  from  Weatherford,  Texas,  The  It  was  cuntomary  when  workmen  were  en- 
bridge  was  over  a  creek,  and  waa  SO  to  66  gaged  in  repairing  a  bridge  for  the  foreman 
feet  Ions.  The  force  got  to  work  on  the  Eo  see  that  the  bridge  was  cleared  and  us- 
bridge  about  ten  minutes  after  S  o'clock  in  obstructed  whenever  &  train  was  about  ID 
the  morning  under  Welsh,  the  foreman.  Tbe  pass.  It  was  tbe  duty  of  the  workmen  ts 
surface  of  the  bridge  waa  plain  j  the  ties  put  their  tools  out  of  the  way  when  a  train 
were  about  S  inches  apart,  and  there  was  waH  coming,  but  it  was  specially  the  dotf 
notliing  on  top  ot  them  except  the  rails  and  of  the  foreman  to  see  that  the  bridge  was 
tlic  giinrd  rails,  the  rails  being  of  ordinary  clear,  and  "that  was  his  business  and  that 
size,  and  the  guard  rails  about  10  inches  was  what  he  was  for."  Welsh,  the  foreman 
from  the  rniU  and  parallel  with  them.  The  of  the  bridge  gan^,  testified  that  he  had  o) 
^uard  ruils  were  S  inches  wide  and  stood  4  recollection  of  seeing  anyone  naing  tbe  spiki 
Indies  above  the  ties,  being  let  down  over  maul  that  morning;  that  be  had  been  aroand 
the  tics  about  2  inches,  and  were  of  wood,  all  parts  of  the  bridge,  both  on  top  and  un- 
Some  time  after  the  men  had  been  working  demeath  it,  before  the  train  had  paaaed. 
on  the  bridge  a  freight  train  was  seen  ap-  He  says  when  he  saw  the  train  oominif  hi 
proachiug  at  the  rate  of  from  3D  to  40  miles  looked  up  and  down  tbe  track  to  see  if  eveij- 
an  hour.  Within  a  very  few  pinutes  be-  thii^  was  clear,  and  did  not  see  anytbiu 
fore  the  train  was  seen  one  of  the  workmen  and  stepped  one  side  when  the  train  was  KM 
on  the  bridge  had  in  his  hand  what  is  called  or  400  yards  from  him.  He  said  he  had 
a  spike  maul,  used  for  the  purpose  of  driv-  plenty  of  time  if  there  bad  been  anjrthing  ne 
ing  spike.  Tlic  maul  was  ot  iron  with  a  the  bridge  to  have  taken  it  off;  that  wboi  a^^ 
handle  about  3  feet  long,  the  hammer  being  man  was  using  tools  and  got 'through  withfl"' 
6,  6,  or  perba^  10  inches  in  length,  and  the  titem  he  was  supposed  to  take  oare  of  tbMi 
handle  went  into  the  middle  of  the  head,  and  put  them  out  of  tbe  way;  that  the  fbiv 
which  had  a  double  face.  Carver  was  tbe  man  waa  liable  to  be  anywhere  about  tht 
man  who  was  using  the  maul  a  few  minutes  bridge  at  any  Ume,  and  eonld  not  ba  it 
880  1S0  V.  ft 
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Ead«d  upon  to  be  at  any  pirticular  place;  it  waa  not  actionable  negligenoe  to  tail  to  da 

t  it  thare  were  men  working  on  top  of  tbe  Ml  act  when  it  would  not  hare  been  antiol- 

bridge  it  would  be  their  dutj  to  be  on  the  pated  by  a  man  ot  ordinary  care  and  pru- 

lool^out  always,  aa  they  tnuet  expect  a  train  dence  that  aucb  failure  to  pertorm  the  act 

at  any  time.     He  also  said  that  he  was  fore-  would  result  in  injuiy  to  anyone, 

man,  and  that  as  bridge  foreman  he  had  em-  Various  requests  to  eharge  were  made  by 

plorcd  Carlin  and  had  superviaion  over  him,  counwl  for  tbe  defendant  and  refueed  by  the 

and  bad  power  to  employ  and  diiebarge  him  court,  not  Deoeaaary  to  be  here  specifically 

aa  well  as  the  other  bridge  men  who  were  mentioned, 

working  there  that  morning.  The  JU17,  U  statod,  found  a  Twdiet  for 

The   evidence  wbh    not  disputed    that,  al-  the  plaintUT. 

though  it  was  the  business  of  each  workman  „_.,__                         .  ,, 

to  see  to  it  that  his  tools  were  not  in  the  ?♦"■  »"'"  "■  "??•*?  "K**  "'•."^^ 

way  of  an  approaching  train,  yet  that  it  was  »,"''■  7'1-"*^b,X'''^ '■  /^"*"*?^,.2^'?'- 

parUcularly  the  duty  of  the  foreman  to  see  •'""'  *"  '^°''  ^'"^  '  '"'*'  '"'  pl»mt.ff  in 

that  the    bridge    »a«  cleared    from  all    ob-  "Wa,  t  1.    ...     .                                ,1       ^   ■ 

rtaclea  when  a  train  came.  "  WeUh,  the  foreman    wai  n<«Hgant  in 

This  ia  in  substance  the  evidence  submit-  ^J"^'^^^  '  "^"^   ""l"*  ^T"  ••l'^''?  *^" 

ted  to  the  jury  upon  the  question  of  the  neg-  ?".*?  "'  **>?"*  ""?/'u?'?l'  '"'  "^^''Ke'"*,  "n 

ligence  of  the  defendant.  J'',^  ^"P^*-  f""'*  be  the   negligence  of   a 

The   judge   charged    that   the   burden    of  f""°T  "ervant,  and  not  that  of  vice  prind- 

proof  was   ij|>on  the  plaintiff  to  show  that  P' '  'f  '»''«1'  tlie  railway  oompany  would 

the  defendant  was  negligent,  and  that  the  ""Jl  ™  ^po^iWe 

pUintifT  was  injured  thereby;  that  the  itr  o.^.T/'o™  o^l,-  /^S?,  W*™'^, 'l"-    ■' 

bndant  was  bouid  to  exercise  ordinary  care  Blatchf.  209,  23  Fed- 3»3 ;  Hofce  v.  81  Louis. 

to   furnish   a   reasonably  safe   place   iithin  ^-  *  '*■„''■,  ^<'''  ^"^  ^Pa  "*•,"*!'*",'■ 

which  employees  could  pertorm  their  duties;  2'"^1'°"  ^."^J  '^^    t^""  **  C-  C.  A.  61,  IM 

that  the  foreman  of  tE  bridge  gang  was,  l"^-  ^1*' .^^  /T";*"S3',  ^L  ^^i   S?i' 

unUtr  the  evidence,  the  vice  prTncfpal  of  the  J**  *"•"»•  3S  C.  C.  A    281,  93  Fed    210; 

defendant  company,  and  that  the  ^gligence  Sto^meyer  v    Reed.  56   Fed.   269;    Illmo>* 

of  which  the  defendant  was  accused  coSsist-  C.  R.  Go.  t.  fioiloa,  90  Tenn.  273,  41  S.  W. 

cd  in  the  failure  on  the  part  of  the  foreman  "?;    Buswell,   Personal   Injuries,   387. 

of  the  bridge  gang  to  use  ordinary  care  to  ^  There  was  no  evidence  of  the  n^lisence  of 

remove,  or  to  see  and  remove,  the  spike  maul  **>*  (oreraan  in  failing  to  discover  the  manl 

before  the  arrival  of  the  train  at  the  bridge.  •"■   ''"nwnf   ."P°".  the   bridge,   sutBcient   to 

The  court  also  charged  that,  if  the  iuij  "•"ant  the  jury  in  finding  a  verdict  for  the 

believed   from   the   evidence  th«t  the   spike  plamtiff.                    ,„„„„„„   o   =.= 

maul  was  left  on  the  bridge  by  a  fellow  wrv-  ff">"  *■  ^"«f  f"-  ^  ^o,  179  U.  S.  668. 

ant  of  the  plaintiff,  and  tflat,  at  the  time  the  *B  L,  ed.  381,  21  Sup.  Ct  Rep.  276. 

train  approached,  the  foreman  of  the  bridge  '"  every  ease,  before  the  evidence  is  left 

ging  was  the  only  person  upon  the  bridge,  ^  tn"  J^T-  '"«"■*  "  ■  preliminary  question 

■Bd  that  be  could,  by  the  etereisc  of  ordi-  '<"■  ^"^  J<»a«e.  not,  whether  there  is  literally 

naiy  care  have  seen  the  spike  maul  and  re-  ^  evidence,  but  whether  there  if  any  upon 

moved  it  from  the  track  and  from  proxim-  "i''':''  »  Jury  can  properly  proceed  to  find  a 

ity  thereto;  and  if  they  believed  it  was  on  verdict   for   the   party    producing   it.    upon 

tbe  track  or  within  proximity  thereto;  and  "hom  the  onus  of  proof  is  imposed. 

if  the  jury  believed  that  it  was  the  duty  of  Schuylkill  £  D.  i  R.  Improv.  Co.  v.  Uwn- 

the  loreman  to  use  such  care  to  eee  that  the  »<^-  »  Wall.  448.  20  L.  ed.  867;  PleMoaU 

tmck  was  clear  and  no  obstructions  on  it,  v.  Font.  22  Wall.  116.  22  L.  ed.  780. 

|or  so  near  to  it  as  to  'lie  struck  by  a  pass-  ^r.  F.  E.  Albrlsht  submitted  tbe  cause 

ing  train;  and  it  the  jury  believed  that  the  for  defendant  in  error.    Meaara.  B.  C.  Orriok 

hrenian  did  not  use  that  can-,  and  that  the  "Od  J.  C.  Terrell,  Jr.,  were  with  him  on  the 

spike    maul    was   struck   by   the   train   and  brief: 

hurled  against  the  plaintiff  and  caused  the  When  a  given  state  of  tacts  is  such  that 

Irjuries;  and  if  the  jury  believed  it  was  the  reaaonable  men   may  fairly  differ  upon  the 

Dwligence  of  the  foreman  in  tailing  to  see  queation  as  to  wliether  there  was  negligence 

And  remove  the  npike  maul ;  and  if  his  neg-  or  not.  the  determination  of  the  matt«r  i« 

ligence  in  that   lespect  was  the  direct  and  for  the  jury.     The  question  of  negligence  ia 

Cxiinate  cause  of  the  injuries  sustained  by  one  of  law  only  when  the  facts  and  circum- 

plaintiff.— then  the  court  charged  that  stances   are  such   that  all    reasonable    men 

the   plaintiff   wa^   entitled   to   recover;    but  must  draw  the  aame  conclusion  from  them, 

that,  if  the  injury  was  caused  by  the  neg-  QardTier  v.  iliohigan  C.  R.  Co.   150  U.  S. 

Uoencc   of  a   fellow  servant,  and   the   foi«-  349,  37  L.  ed.   1107.   14  Sup.  Ct.  Rep.   140; 

man  in  cbarse  of  the  bridge  gang  was  not  Grand  Trvnk  R.  Co.  v.  Ira,  144  U.  S.  406, 

Kilty  of  negligence  which  directly  and  prox-  36  L.  ed.  485,  12  Sup.  Ct.  Rep.  679. 

ately  contributed    to    the   injury   of   the  The  stntutes  of  the  state  of  Texas  defin- 

plaintifT,  then  the  verdict  should  bo  for  the  ing  vice  principal  and  fellow  servant  make 

oefenJant.  the  question  of  fellow  iiervant  depend  upon 

The  court  further  char;red  tliiit  the  defend-  the  grade  of  employment,  and   not  the  act 

ut  should  not  be  held  rpsponaible  for  the  done  or  omitted  to  be  done.     This  was  tlie 

Eonsequencfs  of  nn  net  of  negligence  which  rule  governing  the   relation   of  master  and 

gtmld  not  reasonably  be  foreseen,  and  that  servant,  ultimately  adopted  Iqr  the  supreme 
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courts  of  this  state  prior  to  the  passage  of 
the  act 

Nix  V.  Tea^as  P.  R.  Co.  82  Tex.  473,  18  S. 
W.  571;  Sxceeney  v.  Qulf,  C,  d  8.  F,  R.  Co. 
84  Tex.  433,  19  8.  W.  565. 

The  master  owes  to  the  servant  a  reason- 
ably safe  place  in  which  to  perform  his 
work,  and  to  use  ordinary  care  to  keep  the 
same  in  a  reasonably  safe  condition;  and 
if,  in<*tr5id  of  personally  performing  these 
obligiitions,  he  en^age.o  another  to  do  so,  he 
is  liable  for  the  neglect  of  that  other. 

Northern  P.  R.  Co,  v.  Peterson,  162  U.  S. 
340,  40  L.  ed.  994,  16  Sup.  a.  Rep.  843; 
}lc88  V.  Rosenthal,  160  111.  621,  43  N.  E. 
743;  Harrison  v.  Detroit,  L.  d  N.  R.  Co.  79 
Mieh.  409,  7  L.  R.  A.  623,  44  N.  W.  1034. 

The  supreme  court  of  the  state  of  Texas 
having  construed  this  statute,  the  Supreme 
Court  of  the  United  States  will  follow  this 
con.struclion. 

U.  S.  Rev.  Stat.  5  721  (U.  S.  Comp.  Stat. 
1901,  p.  581);  Baliimore  d  0.  R.  Co.  v. 
Bniigh,  149  U.  S.  368,  37  L.  ed.  772,  13  Sup. 
Ct.  Rep.  914:  Long  v.  Chicago,  R.  I.  d  T. 
II.  Co.  94  Tex.  53,  57  S.  W.  802;  Fenunck 
V.  /;/i;io/>?  C.  R.  Co.  40  C.  C.  A.  369,  100  Fed. 
247 ;  Pcirce  v.  Van  Ditsen,  24  C.  C.  A.  280, 
47  U.  S.  A  pp.  339,  78  Fed.  693. 

If  an  orclinarily  ]»rudent  person  ought  to 
have  foreseen  that  injury  might  result  to 
any  jMTsnn  by  n'a<ion  of  the  negligence  of  the 
foivnian  in  failing  to  discover  the  maul  on 
the  track,  under  the  circumstances,  the  an- 
ticipation of  any  injury  would  be  sufficient 
to  t'Oiistitute  the  leaving  of  the  maul  there 
while  a  train  was  approaching  the  probable 
consequence  of  the  injury  done  and  the  prox- 
imate cause  thereof. 

Texas  d  P.  R.  Co.  v.  Short  (Tex.  Civ. 
.\pp.)  58  S.  W.  57;  Chieago,  St.  L.  d  N.  0. 
R.  Co.  V.  Doyle,  60  Miss.  977;  Baltimore 
«(  O.  R.  Co.  v.  Anderson,  29  C.  C.  A.  235, 
.'•(•  V.  S.  A  pp.  137,  85  Fed.  413:  Uerrick  v. 
Quigleij,  41  C.  C.  A.  294,  101  Fed.  187;  Zop/l 
\.  fosfal  Trleg.  Cable  Co.  9  C.  C.  A.  .308, 
22  v.  S.  App.  136,  60  Fed.  987;  Chicago  d 
A.  W.  R.  Co.  v.  Pre.seott,  23  L.  R.  A.  654, 
S  C.  r.  A.  109,  19  U.  S.  App.  291,  59  Fed. 
237 :  JaeJ.son  v.  Galveston,  H.  d  8.  A.  R.  Co. 
m  Tex.  372,  38  S.  W.  766;  Qulf,  C.  d  8.  F. 
R.  Co.  v.  \Vood  (Tex.  Civ.  App.)  63  S.  W. 
164;  Gulf,  C.  d  8.  F.  R.  Co.  v.  Marchand,  24 
Tex.  Civ.  App.  47,  57  S.  W.  860. 

Mr.  Justice  Peokliaiii,  after  makinff  the 
foregoing  statement  of  facts,  deliTerea  the 
opinion  of  the  court: 

Two  grounds  have  been  urged  upon  the 
court  for  reversing  this  judgment  and  grant- 
ing a  new  trial :  One  was  that  the  negli- 
gence of  the  railway  company,  if  any,  was 
that  of  a  fellow  servant,  for  which  it  was 
l350]not  liable;  and  (2)  that  there *was  no  evi- 
dence of  the  negligence  of  the  foreman,  in 
failing  to  discover  the  maul  or  hammer  upon 
the  bridge,  sufficient  to  warrant  the  jury  in 
finding  a  verdict  for  tlie  plaintiff. 

The  right  to  maintain  this  action  is 
founded  upon  a  statute  of  Texas,  the  ma- 
terial sections  of  which  read  as  follows: 

"Art.  4560y.  All  persons  engaged  in  the 
852 


service  of  any  person,  receiver,  or  corpora- 
tion controlling  or  operating  a  railroad  or 
street  railway,  the  lines  of  which  shall  be 
situated  in  whole  or  in  part  in  this  8tat«^ 
who  are  intrusted  by  such  person,  receiver, 
or  corporation  with  the  authority  of  super* 
intendence,  control,  or  commana  of  omr 
servants  or  employees  of  such  person,  re- 
ceiver, or  corporation,  or  with  the  authori^ 
to  direct  any  other  employee  in  the  perform- 
ance of  any  duty  of  such  employee,  are  Tice 
principals  of  such  person,  receiver,  or  co^ 
poration,  and  are  not  fellow  servants  with 
their  coemployees. 

''Art.  4560/1.  All  persons  who  are  engaged 
in  the  common  service  of  such  person,  n- 
ceiver,  or  corporation  controlling  or  operate 
ing  a  railroad  or  street  railway,  and  who 
while  so  employed  are  in  the  same  grade  d 
employment,  and  are  doing  the  same  chane- 
ter  of  work  or  service,  and  are  working  to* 
gether  at  the  same  time  and  place  and  at 
the  same  piece  of  work  and  to  a  oommoi 
purpose,  are  fellow  servants  with  each  other. 
Employees  who  do  not  come  within  the  pro- 
visions of  this  article  shall  not  be  consid- 
ered fellow  servants."  Sayles's  Civil  Stsi 
(Tex.)  1897. 

With  reference  to  this  statute,  counsel  lor 
the  defendant  requested  the  court  to  charge 
the  jury  that — 

"Although  Welsh,  the  bridge  foreman, 
may  have  been,  in  law,  the  representatiye  of 
the  company,  yet,  if  they  find  that  the  act  of 
examining  the  track,  as  the  train  might  be 
approaching,  for  the  purpose  of  ascertaining 
whether  or  not  any  obstruction  was  upon  or 
near  it,  was  a  duty  that  may  be  expected  to 
be  performed  by  any  one  of  the  men,  irre- 
spective of  his  grade  or  rank;  that  is  to 
say,  by  the  foreman  and  men  alike  as  oca- 
sion  and  circumstances  may  require, — ^then, 
in  any  such  event,  the  act  or  duty  of  Welsh 
in  this  respect  was  one  which  existed  be- 
tween fellow  servants,  and  defendant  would 
not  be  liable  for  the  negligent  acts  of  Webb 
in  this  respect,  if  any  there  were.** 

*This  charge  was  refused*  and  counsel  for[30Ol 
defendant  excepted. 

The  court  did  charge  that  the  foreman  fA 
the  bridge  gang  was.  Under  the  evidence, 
the  vice  principal  of  the  defendant  company. 
This  charge  was  duly  excepted  to  by  de- 
fendant's counsel. 

Defendant  contends  that  if  the  negligence 
which  caused  the  accident  was  the  failure 
of  the  foreman  to  see  the  maul  or  hammer 
upon  the  bridge  and  to  remove  it,  it  was  not 
the  failure  to  perform  a  duty  peculiar  to 
him,  the  foreman,  and  specially  imposed 
upon  him  as  such  foreman  within  the  mean- 
ing of  article  4560y,  because  it  was  a  duty 
resting  equally  upon  all  the  members  of  the 
bridge  gang.  The  testimony  in  regard  to 
this  question  leaves  no  doubt  as  to  the  duiy 
of  the  foreman,  although  it  also  appeared 
that  when  a  man  was  using  tools  and  got 
through  with  them  he  was  supposed  to  put 
them  out  of  the  way  where  a  train  would 
not  strike  them,  and  it  was  his  business  to 
do  so.  The  evidence  showed,  in  addition, 
that  it  was  the  special  business  of  the  fore- 
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man  to  see  that  the  track  was  unobstructed 
on  the  bridge  when  a  train  was  about  to 
croes,  and  that,  although  the  men  were  sup- 
posed to  see  that  the  track  was  clear,  it  was 
the  foreman's  business  to  supervise  them  and 
aee  that  the  men  left  a  clear  track  as  the 
train  came  on.  This  was  his  duty  as  fore- 
man, and  not  as  fellow  workman;  and  the 
duty  of  oare  on  the  part  of  the  workmen 
under  him  to  keep  the  tools  off  ^he  track 
when  the  train  came  on  the  bridge  in  no  de- 
gree lessened  the  duty  of  the  foreman  to  see 
that  the  men  under  him  did  as  they  ought, 
and  that  a  free  and  unobstructed  track  was 
left  for  the  train.  In  other  words,  it  was 
the  special  duty  of  the  foreman,  as  such,  to 
aee  that  the  men  performed  their  duty. 

The  negligent  act  of  the  foreman  did  not 
arise  in  the  performance  of  tlic  duty  of  a 
mere  servant,  although  each  servant  was  un- 
der an  obligation  to  be  careful,  hut  it  was 
the  negligent  act  of  the  vice  principal  in  the 

Srformance  of  his  duty  as  such.  As  it  was 
e  special  duty  of  the  foreman  to  see  that 
the  men  performed  their  duty,  his  neglect  so 
to  do  was  the  neglect  of  a  duty  which  he 
owed,  not  as  fellow  servant,  but  as  vice 
principal  within  the  statute  above  cited. 
Upon  the  second  ground,  we  are  of  opin- 
l]ion  that  there  was  'evidence  sufficient  to  go 
to  the  jury  upon  the  question  of  the  negli- 
gence of  "Uie  foreman  in  failing  to  discover 
the  maul  upon  the  bridge  immediately  prior 
to  the  passage  of  the  train.  The  foreman 
himself  swears  that  he  did  look  along  the 
track  just  prior  to  the  coming  of  the  train, 
and  that  he  did  not  see  any  obstruction  on 
the  track,  and  did  not  see  the  spike  maul  in 

auestion.  Whether  ho  looked  or  not  is,  im- 
er  the  evidence,  one  of  the  material  fact« 
in  the  case.  He  says  that  he  did,  but  we 
are  of  opinion  that  other  facts  proved  in  the 
ease  were  of  such  a  character  as  to  make  it 
proper  to  submit  the  question  to  the  jury. 
The  foreman's  evidence  was  that  of  a  some- 
what interested  witness.  If  the  foreman 
did  in  fact  neglect  to  perform  his  duty  by 
looking  over  the  track  just  prior  to  the  com- 
ing of  the  train  for  the  purpose  of  seeing 
that  the  bridge  was  clear  of  obstructions,  it 
might  be  quite  a  serious  matter  for  him  in 
his  future  relations  with  the  company.  At 
any  rate,  no  man  is  an  absolutely  disinter- 
ested witness  where  his  testimony  relates  to 
the  question  of  the  performance  or  nonper- 
fbrmance  of  a  duty  which  he  owed  on  ac- 
eoimt  of  the  position  which  he  occupied.  It 
was,  therefore,  a  question  for  the  jury  as  to 
what  measure  of  credence  should  be  given 
to  his  testimony.  Of  course,  the  mere  ab- 
sence of  evidence  that  the  foreman  did  his 
duty  would  not  be  equivalent  to  evidence,  di- 
rect or  circumstantial,  that  he  did  not,  and 
It  rested  with  the  plaintiff  to  show  negli- 
gence of  the  foreman  for  which  the  defend- 
ant would  be  liable. 

But  there  are  certain  facts  proved  in  this 
ease  which  we  think  rendered  it  necessary 
to  submit  the  question  of  negligence  to  the 
Jury,  notwithstanding  the  testimony  of  the 
fbreman.  We  have  here  a  bridge  not  more 
than  60  or  66  feet  long, — ^an  open  top  bridge, 
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the  surface  of  which  was  plain.  The  ties 
for  the  rails  were  the  usual  distance  apart, 
and  there  was  nothing  on  top  of  them  ex- 
cept the  rails  themselves.  The  guard  rails 
were  10  inches  from  the  track  and  parallel 
with  it,  and  they  stood  up  about  4  inches 
above  the  tics.  There  was,  therefore,  noth- 
ing to  obstruct  or  prevent  the  view  of  the 
length  of  the  bridge  by  anyone  at  either 
end,  and  nothing  to  prevent  ttie  discovery  of 
the  maul  if  the  glance  of  the  individual  were 
anything  more  than  casual  or  formal.  The 
maul  could  not  'have  been  hidden  betweei.  [808] 
the  track  and  the  guard  rails  so  as  not  to 
be  above  the  track,  for  if  the  maul  were 
lower  than  the  track,  the  train  could  not 
have  hit  it,  as  it  is  perfectly  clear  that  any- 
thing lower  than  the  surface  of  the  track 
could  not  be  struck  by  the  train.  So  it 
would  seem  quite  obvious  that  if  anyone  in 
the  position  of  the  foreman  had  looked,  it 
would  have  been  possible  for  him  to  have 
discovei-ed  this  maul  if  it  were  there.  Was 
it  there?  Workmen  had  been  using  the 
maul  on  the  bridge  during  the  morning  and 
a  few  moments,  not  more  than  ten  or  fifteen 
minutes,  prior  to  the  cro.ssing  of  the  train. 
The  maul  was  struck  by  it  and  hurled  with 
great  force,  sufficient  to  break  the  handle, 
against  the  plaintiff,  who  was  standing  near 
the  east  ena  of  the  bridge.  The  man  who 
was  known  to  have  used  the  maul  a  few  min- 
utes before  the  arrival  of  the  train  says  him- 
self that  he  has  no  recollection  of  what  be 
did  with  it.  Now,  whether  the  maul  were 
left  exactly  on  the  bridge,  or  just  off  the 
bridge,  and  so  near  the  track  as  to  be  struck 
by  the  passing  train,  it  is  not  necessary  to 
determine,  because  if  it  had  been  left  in  a 
position  just  off  the  bridge,  and  yet  so  near 
the  track  as  to  be  struck  by  the  train,  the 
failure  of  the  foreman  to  see  it  and  have  it 
removed  was  the  same  as  if  it  had  been  on 
the  bridge.  The  maul  being  left  so  that  it 
was  struck  by  the  train  and  hurled  against 
the  plaintiff,  the  failure  of  the  foreman  to 
see  it  might  have  been  found  by  the  jurv  to 
be  a  negligent  failure,  and,  it  being  his  auty 
to  see  that  the  track  was  kept  clear  for  the 
passage  of  trains,  that  failure  was  a  neglect 
which  was  the  proximate  cause  of  the  in- 
jury. To  be  sure,  it  was  negligence  on  the 
part  of  the  servant  who  left  the  tool  there 
in  the  first  place,  but  after  such  negligence 
had  occurred  the  duty  of  the  foreman  arose, 
and  he  had  plenty  of  time  in  which  to  per- 
form it,  to  overlook  the  bridge  where  the 
track  was  and  see  that  there  was  no  obstruc- 
tion for  the  passing  train,  and  his  failure  to 
look,  or,  looking,  to  discover  the  obstruction, 
thus  became  the  immediate  and  proximate 
cause  of  the  injury  which  followed. 

There  is  no  otlier  cause  assignable  for  this 
injury  than  the  fact  that  the  train  did  strike 
the  maul,  and  that  fact  is  proved  from  the 
fact  that  it  was  thrown  in  the  direction  in 
which  the  train  was  going.  Counsel  for  the 
defendant  admits  that  the  evidence  *shows[363] 
that  fact,  but  he  avers  that  it  does  not  ap- 
pear that  the  maul  was  in  such  a  position 
as  to  convict  the  foreman  of  negligence  in 
not  discovering  it,  and  as  to  that  fact  ooun- 
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sel  insists  that  the  negligence  of  the  fore- 
man is  disproved  by  the  uncontradicted  tes- 
timony. 

The  facts  already  stated  rendered  it  nec- 
essary, in  our  judgment,  to  submit  the  ques- 
tion to  the  jury  as  to  the  negligence  of  the 
foreman,  even  although  he  testified  that  he 
looked  and  did  not  discover  any  obstacle  on 
the  bridge. 

These  two  are  the  propositions  particu- 
larly argued  before  us.  We  do  not  see  in 
them  any  ground  for  disturbing  the  verdict 
of  the  jury. 

We  have  looked  at  the  other  exceptions 
taken  in  the  course  of  the  trial,  and  are  of 
opinion  that  they  do  not  show  any  error  re- 
quiring a  reversal  of  the  judgment,  and  it 
%9  therefore  affirmed. 


UNION  STEAMBOAT  COMPANY,  Claim- 
ant of  the  Propeller  New  York,  Peti- 
iioner, 

V. 

ERIE    &    WESTERN  TRANSPORTATION 
COMPANY  et  alt 

(Sec  S.  C.  Reporter*8  ed.  363-370.) 

Appeal — construction  of  mandate  —  decree 
in  conformity  tcith  opinion — statutes — re- 
peal hy  implication, 

1.  A  mandate  from  the  Supreme  Court  of  the 
United  States,  which  directs  the  entry  of  a 
decree  in  conformity  with  its  opinion  dlvid- 
ing  the  damages  caused  in  a  coliision  between 
vessels  held  in  fault,  but  leaving  undisturbed 
a  Judgment  obtained  by  the  owners  of  the 
cargo  against  one  of  such  vessels  for  the  full 
amount  of  their  damages,  does  not  require 
that  such  decree  provide  for  the  recoupment 
by  the  latter  vessel  of  one  half  of  the  dam- 
agies  to  such  cargo  from  the  moiety  of  dam- 
ages awarded  to  the  other  vessel. 

2.  Tho  rate  of  interest  on  Judgments  and  de- 
crees, fixed  in  Michigan  at  7  per  cent  by  a 
statute  originally  enacted  in  1888  and  carried 
forward  in  the  various  compilations  of  the 
statutes  of  that  state,  was  not  changed  by  a 
autute  enacted  In  1891,  which,  according  to 
its  title,  was  one  to  regulate  the  interest  of 
money  on  account  and  interest  on  money 
Judgments,  but  which  actually  provided  only 
for  the  reduction  of  the  rate  of  "Interest  of 
money"  to  6  per  cent,  and  which  was 
amended  by  the  act  of  September  22,  1809, 
by  a  further  reduction  of  such  rate  to  6  per 
cent 
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Sixth  Circuit  to  review  a  decree  which  af- 
firmed a  decree  of  the  District  Court  for 
the  Eastern  District  of  Michigan  entered  in 
pursuance  of  a  mandate  from  the  Supreme 
Court  of  the  United  States.    Affirmed. 

See  same  case  below,  47  C.  C.  A.  232,  106 
Fed.  102. 
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N    WRIT   of    Certiorari   to   the   United 
States  Circuit  Court  of  Appeals  for  the 

t  This  case  is  reported  by  the  Official  Report- 
er  under  the  title  of  "The  Oonemaugh." 

NOTK. — On  repeal  of  atatutea  by  implication 
— see  notes  to  Stale  v.  Massey  (N.  C.)  4  L.  B. 
A.  309;  BMrst  Nat.  Bank  v.  Weldenbeck.  38  C. 
C.   A.   186;  and  United  States  v.  366  Caddies 

of  TobMcco,  20  L,  ed  U.  8.  235. 
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Statement  by  Mr.  Justice  MoKeasas 

*The  facts  of  this  case  are  fully  set  out  in [86 
previous  decisions  of  this  court.     175  U.  S. 
187,  44  L.  ed.  126,  20  Sup.  Ct.  Rep.  67;  178 
U.  S.  317,  44  L.  ed.  1084,  20  Sup.  Ct.  Rep. 
004. 

The  steamer  Conemaugh,  owned  by  re- 
spondents, and  the  propeller  New  Yori[, 
owned  by  the  petitioner,  collided  in  the  De- 
troit river,  November  11,  1891.  The  Cone- 
maugh for  herself,  and  as  bailee  of  her  car 
go,  filed  a  libel  against  the  New  York  for 
the  sum  of  $70,000  damages  in  the  district 
court  for  the  eastern  district  of  Michigan. 
Subsequently,  certain  underwriters  of  tlie 
cargo  of  the  Conemaugh  filed  an  interven- 
ing petition  in  the  cause.  Subsequently, 
the  New  York,  for  damages  sustained  by 
her,  filed  a  cross  libel  against  the  Cone- 
maugh for  $3,000  damages,  sustained  by 
the  New  York  in  the  collision.  No  ansvrer 
was  filed  to  this  cross  libel. 

The  district  court  held  the  New  York  to 
have  been  solely  in  fault,  and  passed  a  d^ 
cree  a^inst  her.  The  circuit  court  of  ap- 
peals for  the  sixth  circuit  reversed  the  de- 
cree of  the  district  court  on  the  ground  thit 
the  Conemaugh  had  been  solely  in  fault,  and 
adjudged  that  her  owners  pay  the  ownen 
of  the  New  York,  petitioners  here,  the  dam- 
ages sustained  by  the  New  York.  The  case 
was  then  brought  here  by  certiorari,  and 
both  vessels  were  pronounced  to  have  ben 
in  fault.  The  decrees  of  the  lower  courts 
were  reversed  and  the  damages  caused  by 
the  collision  ordered  to  be  divided.  The 
following  is  the  material  part  of  the  jodf^ 
ment  and  mandate: 

"On  consideration  whereof,  it  is  now  or 
dered,  adjudged,  and  decreed  by  this  cooit 
that  the  decree  of  the  said  United  Statci 
circuit  court  of  appeals  in  the  cause  be  and 
the  same  is  hereby  reversed;  the  claimtft 
of  the  Conemaugh  and  the  claimant  of  the 
New  York  each  to  pay  one  half  of  all  oofti 
in  this  cause. 

''And  that  the  said  Erie  k  Western 
Transport!lttion  Company  recover  agaimt 
the  Union  Steamboat  Company  $276.75  for 
one  half  of  the  costs  herein  expended,  and 
have  execution  therefor. 

"And  it  is  further  ordered  that  this  caoie 
be  and  the  same  is  her^y  remanded  to  the 
district  court  of  the  United  States  lor  the 
eastern  district  of  Michigan,  with  directioB 
to  enter  a  decree  in  conformity  with  the 
opinion  of  this  courts  with  interest  *ttoml^ 
July  3,  1896,  until  paid,  at  the  same  nte 
per  annum  that  decrees  bear  in  the  coiilti 
of  the  state  of  Michigan." 

Upon  the  return  of  the  case  to  the  dl^ 
trict  court,  that  court  made  its  decree  in  U^ 
vor  of  the  several  intervening  under wfifaw 
upon  the  cargo  for  their  respective  eUiai» 
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UOe.                        Unioir  SnuicBcuT  Co.  t.  Gbir  ft  W.  TMitnp.  Co.                     SU.  SM 

with  interest  at    7    per    cent  from  July  3,  title   of   an   act   ib  si^iflratnt,  and   usuiilf 

18M.     The  court  also  decreed  tliat  the  own-  controlling  in  deteniiining  it«  ecope. 

MB  of    the    cargo    and  their  underwrlt«n,  McKMar  v.  Dttroit,  57  Mich,  IS8,  68  Am. 

other  than  the  intervenera,  bj  reason  of  the  Rep.  357,  23  N.  W.  621. 

eollision,  lustained  damagea  in  the  anm  of  The  body  of  the  act  muit  reasonably  h&r- 

<10,a27.67.    "for    which  the     said      Erie   &  rooniie  with   the  title. 

Western    Transportation    Company  appears  Booth  y.  Eddy.  Si  i3\eYi.  Mi;  BaiM  v.  VeU 

in  this  suit  as  trustee  only."     And  it  wa«  son,  iS  Mit^.  45»,  13  N.  W.  817;  VorthicMf- 

•djudged  and  decreed  "that  sold  trustee  re-  «r»  lift.  Co.  v.  Ohambera.  58  Mich.  381,  65 

cover  from  the  said  Union  Steamboat  Com-  Am.  Rep.  Bfi3,  25  N.  W.  372;   UoKeUar  r. 

puiy  and  its  surety,  in  trust,  for  the  said  Detroit,  67  Mich.   158,  SS  Am.  Rep.  357,  23 

owners   of   and   underwriters  on  cargo,  the  N.  W.  621. 

aforesaid   sum  of  $19,ti27.fi7,   with   interest  Mr.    Harder   D.   GoBlder    argued     the 

thereon  at  the  rate  of  7  per  cent  per  annum  e«use,  and,  with  )lea»r«.  S.  B.  BMing  and 

from  July  3,   189B,  until  paid,  and  that  it  P.  8.  Moulin,  lllpd  a  brief  for  respondents: 

have  execution   therefor."  The  sterootyppil   phrase  of  the   mandate. 

Judgment  v/aa  also  given  in  favor  of  the  "as  according  to  right  and  justice  and  tha 

Conemaugh  for  one  half  of  the  damages  of  laws  of  the  United  States  ought  to  be  had," 

that  steamer,  less  one  half  of  the  damages  did  not  autliori*:e  the  district  court  to  de- 

d  the  New  York,  with   interest.  part   in  any  respect  from   the  judgment  of 

At  tha   hearing  in   the  district  court  on  this  court. 

tk«  return    of    the    mandate  the  petitioner  jfe  Washington  rf  G.  R.  Oo.  140  U.  8.  91, 

"tebmitted  a  decree  to  the  effect  that  both  35  l,  ed.  339,  11  Sup.  Gt.  Rep.  673;  Oainet 

TCHola  were  in  fault  for  the  collision,  and  v.  Hugg,  148  U.  S.  228,  tub  noin.  Oainet  v. 

I^t   the     damage    resulting   therefrom   be  Caldnell,  37   L.  ed.  432,   13   Sup.  Ct.   Rep, 

■qnally  divided  between  the  Erie  A  Western  mi, 

l^Misportalion     Company,     owner     of    the  xhe  district  court  could  not  revise  or  con- 

Oonemaugh,  and  the  Union  Steamboat  Com-  aider  in  any  respect  the  deciHion,  and  was 

Soy,  owner  of  the  New  York;   that  such  entirely   without   authority   to   admit   "new 

magea  amounted  in  all  to  the  sum  of  •74,-  matter,"   had  such  been   proffered,   without 

119.49,  of  which  cerUin  intervening  under.  1^^^  ^f  this  court. 

writers  of  the  cargo  were  entitled  to,  and  jig  Potis,  166  U.  S.  263,  41  L.  ed.  994,  17 

fcoovered     from     the     steamboat   company,  Sup    Ct    Rep    520. 

119,841.66;    that    the    tranaportation   com-  xhia  was  an  admiralty  cause  brought  to 

pftny,  OB  trustees  for  the  underwriters  and  ti,ig  <„urt  on  writ  of  certiorari,  and  treated 

owners  of  the  cargo  of  the  Conemaugb,  not  m  if  on  appeal ;   all  questions  presented  in 

Intervening,  suffered  daniagea    in    the   anm  ^^^  ^ose  were  here  decided,  and  the  decree 

of  118,627.67;  that,  as  owner  of  the  propel-  entered   in   pursuance  of  the  mandate   was 

tor,  it  had  suffered  damages  in  the  sum  of  the  decree  oJ  this  court. 

|M,508.46,    aggregating   the    sum    of    |50,-  Siewort  r.  Salomon,  97  U.  S.  381,  24  L.  ed. 

1S8.13;   that    the    transportation    company  i(H4;  i/umpAfcy  v.  Bofcer,  103  U.  8.  736,  26 

renn-er     of     the     petitioner     one     half     of  l    ed.   456;   Soufharii  v.   Russell,   16  How. 

150,136.13,  less  one   half  the  sum   of   $19,-  547^  ^  I^  ed.   1052. 

g41.ee,  decreed  to  ba  paid  to  the  mtervening  ^here  was  no  power  In  the  district  court 

pcAitionera,  etc.  to  ^Ilow  new  pleading,  amendments,  or  re- 

•TTiO   court,    however,    declmrf    *<»  ,^t«r  hearing;  and  sHeace  upon  any  pobt  involved 

tUt  decree;  refused  to  permit  Uie  petltlcm-  ;„  the  case  would  have  to  be  taken  aa  a  de- 

]er  to  recoup  any  aum  that  it  might  pay  'to  ^|^,   ^j  j^e   point. 

the  ownera  or  underwritera  of  the  cargo  of  ^9  fpashington  d  Q.  R.  Oo.  140  U.  B.  9!, 

tho  Conemaugb,  from  any  sum  that  was  due  35  l.  eJ.  339,   11  Sup.  Ct.  Rep.  873;  Texas 

tnm   the  steamboat  company   for   damagw  ^  p   ^   p„   ,   Andtrjon.  149  U.  8.  237,  87 

nutafned  by  the  Conemaugb,  so  that  such  j^   ^    jj^^  ,3  g^p   qj   H^p    g^g 

eompany  was  compelled  to  pay  of  the  total  ^^  nppenl   from  a  decree  entered  by  the 

dunages   about   76   per   cent   instead   of   50  ^^^^^  b^iow  in  accordance  with  the  mandate 

cent."     178    U.    S.    317,  318,  44  L.  ed.  of  the  appellate  court  cannot  be  maintained, 

..J,  20  Snp.  a.  Rep.  904.  .Upr,!  Min.  A  Smelting  Oo.  v.  Billings,  IfiO 

The  action  of  the  district  court  was  af-  y   g    31    37  j^  ^_  ggg^  14  gup,  C3t,  Rep.  4. 

tinned  by  the  circuit  court  of  appeals   (47  y^.   Wllbelmiia   Mynderae  argued   the 

a  C.  A.  232,   108  Fed.  102),  and  the  case  ^ause  and  filed  a  brief  for  interveners: 

was  then  brought  hero.  The   only   proceedings   now   under   review 

are  tho»ie   taken   under  the  mandate  issued 

Mr.  O.  E.  Kremer  argued  the  cause,  and,  out  of  this  court  January  22,  1900. 

with  Uetart.  F.  C.  Earvey  and  W.  0.  John-  Sibbald  v.   United  States,   12  Pet.  488,  0 

mm,  filed  a  brief  for  petitioner;  L.  ed.   1167;   The  Lady  Pika,  96  U.  8.  461. 

Any  provision  of  an  act.  directly  or  indi-  nub  noin.  I'earce  v.  Oermania  Ins.  Co.  24  L. 

notly  relating  to  the  subject  expressed  in  ed.  072;   The  Nueatra  Senora  de  Regia,  106 

tk«  title,  and  having  a  natural  connection  U.   3.   101,  sub  nom.   United  States  v.   The 

tkanwith,  and   not   foreign  thereto,  ahould  J/ueatra  Senora  De  Regla,  27  L.  ed.  668,  2 

toembraMd  by  it.  Sup.  Ct.  lUp.  287;  Kreiger  v.  Shelby  R.  Oo. 

Xyctrnm  t.  Otley.  16  Mich.  278.  125  U.  S.  39,  31  L.  ed.  676,  B  Sup.  Ct.  Rep. 

tfirfer  the  Crastitution   of  Michigan  the  7.'.2:  Si/un  v.  Bart,  16S  U.  8.  188,  41  U.  •*. 

!■•  IF.  a.  •■* 
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GS3,  17  Sup.  Ct.  Rep.  300;  Thompson  T. 
Maxwell  Land  Grant  d  H,  Co,  168  U.  S.  461, 
42  L.  ed.  539,  18  Sup.  a.  Rep.  121;  Ex 
parte  Union  S.  B.  Co.  178  U.  S.  317,  44  L. 

ed.  1084.  20  Sup.  Ct.  Rep.  904. 

The  repeal  of  a  statute  is  not  to  be  effected 
by  inferenoe  or  by  implicationa,  but  only  by 
expreM  legislation. 

Roaenorans  v.  United  States,  165  U.  8. 
167.  41  L.  ed.  708,  17  Sup.  a.  Rep.  302. 

While  the  title  of  an  act  ahould  not  be 
altogether  ignored,  and  may  afford  a  key  to 
vnlMk  the  meaning  of  a  very  doubtful  stat- 
ute, yet  it  cannot  be  used  to  extend  the  pro- 
Turions  of  an  act  so  as  to  include  within  its 
■cope  that  which,  without  such  aid,  would 
plainly  not  be  included. 

tiaddtn  ▼.  Barney,  5  Wall.  107,  18  L.  ed. 
618;  Ooodlett  v.  LouievUle  d  N,  R,  Co.  122 
U.  S.  301,  30  L.  ed.  1230,  7  Sup.  Ct.  Rep. 
1254;  United  States  ▼.  Palmer,  3  Wheat 
610,  4  L.  ed.  471. 

Air.  P.  H.  Canfield  filed  a  brief  for  under- 
writers who  originally  intervened  in  the  dis- 
trict court: 

Repeals  by  implication  are  not  favored; 
the  rule  being  that  there  must  be  a  positive 
repugnancy  between  the  provisions  of  the 
new  statute  and  those  ol  the  old,  in  order 
to  work  a  repeal  by  implication. 

Rosenorans  v.  United  States,  165  U.  S. 
257,  41  L.  ed.  708,  17  Sup.  Ct.  Rep.  302; 
People  ▼.  Hanrahan,  75  Mich.  622,  4  L.  R. 
A.  751,  42  N.  W.  1124;  Rioe  v.  Hosking,  105 
Mich.  303,  63  N.  W.  311;  Brown  v.  McCor- 
mickt  28  Mich.  216;  Connors  ▼.  Carp  River 
Iron  Co.  64  Mich.  168,  19  N.  W.  938 ;  Lake 
Superior  Ship  Canal,  R.  d  Iron  Co.  v.  Aplin, 
79  Mieh.  353,  44  N.  W.  616;  Regents  of 
University  v.  A%tditor  Oeneral,  109  Mich. 
184,  66  N.  W.  956;  Wood  v.  United  States, 
16  Pet.  842,  10  L.  ed.  987;  Chew  Heong  v. 
United  States,  112  U.  S.  549,  28  L.  ed.  773, 
6  Sup.  Ct.  Rep.  255;  Frost  v.  Wenie,  157  U. 
8.  46,  39  L.  ed.  614,  15  Sup.  Ct.  Rep.  532. 

There  to  no  inconsistency  or  conflict  be- 
tween •  statute  which,  in  terms,  provides  for 
intereet  on  Judgments  or  decrees,  and  one 
wlddi  Axes  the  rate  of  interest  in  matters 
el  eontraet,  and  preseribes  a  penalty  for 
vsury.  The  two  may  well  eziet  together  in 
perfeet  nannonQT* 

Henderson's  Tobaeoo,  11  WalL  662,  sub 
nom.  United  States  r.  S56  Caddies  of  Tohao 

ee,  20  L.  ed.  235;  United  States  t.  Tynen, 
II  Wall.  92,  20  L.  ed.  164;  South  OmnHnm 
T.  StoU,  17  Wall.  431,  21  L.  ed.  654. 

If  the  act  is  read  without  the  title,  no 
ene  would  suppose  that  it  was  intended  to 
Inelnde  either  Judgments  or  decrees  Is  ehaii- 
eery.  The  title  of  an  act  furnishes  but  little 
■id  in  its  construction.  It  cannot  extend  its 
effect  or  meaning  beyond  the  scope  of  the 
text  or  body  of  the  act  itself. 

Hodden  v.  Barney,  5  Wall.  107,  18  L.  ed. 
618;  United  States  v.  Churoh  of  the  Holy 
fVintty,  36  Fed.  304;  Wilson  v.  Spaulding, 
19  Fed.  304;  United  States  r.  Palmer,  3 
Wheat  610,  4  L.  ed.  471;  Northern  P.  R. 
Co.  V.  Borden^  46  Fed.  692;    Ooodlett     v. 

sse 


Louisviae  d  N,  B.  Co.  122  U.  S.  891,  SO  I^ 
ed.  1230,  7  Sup.  Ct  Rep.  1264. 

The  decisions  of  the  supreme  eoart  of  ^ 
state  r^pard  S  4865  as  beinff  still  in  fores. 

Hayden  r.  Hefferan^  99  Mich.  262,  58  ' 
W.  69 ;  Plini  d  P.  M.  R.  Co.  v.  State  Ai 
tors,  102  Mich.  500,  60  N.  W.  773. 

Mr.    Justice    KoKeamA   delivered 
opinion  of  the  court: 

There  is  one  main  and  several  subsidli^^ 
propositions    asserted     by    petitioner.    ""^^ 
mam  proposition  is  that  in  all  cases  of 
lision,  if  ooth  vessels  are  in  fault,  the 
ages  resulting  are  to  be  equally  divided     _^ 
twcen  the  owners  of  the  vessels. 

The  subsidiary  propositions   are   tha^    ff 
one  of  the  offending  vessels  pay  more  tJum 
half  the  damages  to  a  third  or  innooest 
party  she  may  recoup  or  set  off  such  ezeaii 
against  any  claim  lor  damages  which  the 
other  vessel  may  have  without  bringing  ii 
the  other  vessel  as  a  codefendant  under  id- 
miralty  rule   69,  or   filing   other  pleadimi 
than  an  answer  to  the  libel.    In  such  eus 
it  is  insisted  that  all  the  parties  are  befon 
the  court.    And  further,  tnat  it  is  not  nee- 
essary  upon  an  appeal  to  the  circuit  oooit 
of  appeals,  or  to  this  court,  that  the  plet^ 
ings  show  a  demand  for  recoupment,— tiM 
hearing  in  both  courts  being  a  trial  de  soft. 

The  main  proposition  asserted  msj  bi 
conceded.  It  was  the  basis  of  our  dseuios 
when  the  case  was  here  on  the  first  ^^^^^ 
rari  *and  determined  the  judgment  rendsieipv 
175  U.  8.  187,  44  L.  ed.  126,  20  Supi  OL 
Rep.  67.  And  if  under  some  cireumstsBMi 
the  other  propositions  could  be  sffM 
(which  is  not  necessary  to  decide),  thif 
cannot  be  under  the  circumstances  ol  tkft 
case.  The  petitioner  made  no  claim  for  ft 
division  of  damages  upon  the  original  trill 
of  the  case.  It  asserted  its  own  innoeeDei 
and  the  entire  guilt  of  the  Conemaugh,  sM 
submitted  that  issue  for  judgment  B 
sought  to  escape  all  liability,  not  to  dim 
liability,  and  on  the  issues  hence  arisisf 
judgments  were  entered  against  it,  not  ostf 
for  the  Conemaugh,  but  for  the  cargo  ovt* 
ers,  some  having  intervened,  others  still  b» 
Ing  represented  by  the  Conemaugh.  V^ 
tioners  maintained  the  same  attitude  to  thi 
circuit  court  of  appeals  and  in  thto  coeii 
After  the  decision  in  this  court  it  ehan^ 
its  attitude,  and  for  justification  ssyi  ^ 
hnd  no  earlier  opportunity  to  do  so.  I^ 
urgos  that  the  decision  of  the  district  eo0| 
was  completely  against  it;  the  dsdsioin  <■ 
tlie  circuit  court  completely  lor  it;  and  tk» 
the  judgment  from  which  its  riAi  si  f** 
coupment  arose  was  rendered  by  thto  eotf* 

But  the  controversy  as  presented  by  t^ft 
pleadings  was  not  only  b<iween  the  Ooi^ 
maugh  and  the  New  York,  but  between  thft 
latter  and  cargo,  and  thto  court  did  sci  ^ 
turb  the  judgment  obtained  by  the  eil|* 
owners  a^inst  the  New  York.  BsptotaM 
our  decision  we  said: 

"The  only  questions  decided  mn  mj^ 
the  respective  faults  of  the  two  wietob  ij^ 
the  claim  of  the  underwriten  »pc»  g 
Conemaugh's  oargo^  that  they  wsao  sallUf 
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to  a  recovery  to  the  full  amount  of  their 
damages  against  the  New  York,  notwith- 
■tanding  the  Conemaugh  was  also  in  fault 
for  the  collision.  This  claim  was  sustained, 
and  directions  given  to  oiter  a  decree  in 
eooformity  to  the  opinion  of  this  courf 

The  decree  against  it,  the  New  York  now 
bmIcb  to  shift  in  part  to  the  owners  of  the 
Conemaugh;  indeed,  not  to  shift  it,  but  vir- 
tually  to  vacate  it  and  put  the  claims  of 
the  cargo  owners  into  controversy  with  the 
Oonemaugh.  This,  we  think,  should  not  be 
done.  The  cargo  owners'  judgments  were 
afllrmed  by  this  court,  as  we  have  neen,  and 
the^  are  none  the  less  entitled  to  them  un- 
der the  circumstances  of  this  record,  al- 
though as  to  some  of  them  they  were  rep- 
I resented  by  the  Conemaugh.  The  *New 
York,  having  been  in  fault,  was  responsi- 
ble to  the  cargo,  and  if,  as  between  her  and 
the  Conemaugh,  she  have  a  claim  for  re- 
coupment, the  way  is  opi'n  to  recover  it. 
We  think  that  tlie  district  court  rightly 
•onstrued  our  mandate. 

2.  Our  mandate  directed  that  a  decree  be 
entered  "with  interest  from  July  3,  1800, 
until  paid  at  the  same  rate  per  annum  that 
decrees  bear  in  the  courts  of  the  state  of 
Michigan."  The  district  court  and  the  cir- 
cuit court  of  appeals  found  the  rate  to  be  7 
per  cent.    This  is  assigned  as  error. 

The  statute  which  provided  for  interest 
on  judgments  and  decrees  in  Michigan  at  7 
per  cent  was  enacted  in  1838,  and  has  been 
carried  forward  with  amendments  into  the 
muioue  compilations  of  the  statutes,  and 
appears  as  §  4865,  Compiled  Laws  of  Michi- 
gm  of  1897.    It  is  as  follows: 

''Interest  may  be  allowed  and  received 
upon  all  judgments  at  law,  for  the  recovery 
of  any  sums  of  money,  and  upon  all  decrees 
in  ^ancery  for  the  payment  of  any  sums  of 
moneiy,  whatever  may  be  the  form  or  cause 
of  action  or  suit  in  which  such  judgment  or 
decree  shall  be  rendered  or  made;  and  such 
faiterat  may  be  collected  on  execution,  at 
the  rate  of  7  per  centum  per  annum :  Pro- 
widedt  That  on  a  judgment  rendered  or  any 
written  instrument,  having  a  different  rate, 
the  interest  shall  be  computed  at  the  rate 
•peoifled  in  such  instrument  not  exceeding 
10  per  centum." 

This  section,  it  is  insisted  by  appellants, 
wae  repealed  by  a  statute  passed  in  1891, 
which  statute  was  entitled  "An  Act  to  Reg- 
idate  the  Interest  of  Money  on  Account,  In- 
terest on  Money  Judgments,  Verdicts,"  etc., 
and  provided  as  follows: 

''Sec.  1.  The  people  of  the  state  of  Michi- 
|ui  enact:  That  the  interest  of  money 
ihall  be  at  the  rate  of  $6  upon  $100  for  a 
Mr,  and  at  the  same  rate  for  a  greater  or 
IBM  sum,  and  for  a  longer  or  shorter  time, 
tBcept  that  in  all  cases  it  shall  be  lawful 
for  the  parties  to  stipulate  in  writing  for 
the  payment  of  any  rate  of  interest  not  ex- 
•eeding  8  per  cent  per  annum:  Provided, 
Ihat  this  act  shall  not  apply  to  existing 
188  U.  8.         U.  S.,  Book  47. 


contracts,  whether  the  same  be  either  due, 
not  due,  or  part  due." 

*"Sec  4.  All  acts  or  parts  of  acts  contra- [368] 
vening  the  provisions  of  this  act  are  hereby 
repealed." 

Subsequently,  the  rate  was  reduced  to  5 
per  cent  by  a  statute  passed  September  22, 
1899,  which  reads  as  follows: 

"Sec.  1.  That  {  1  of  act  numbered  166 
of  Public  Acts  of  1891,  entitled,  <An  Act  to 
Regulate  the  Interest  of  Money,  on  Ac- 
count, Interest  on  Money  Judgments,  Ver- 
dicts,' etc.,  the  same  being  compiler's  S 
1694  of  volume  3  of  Howell's  Annotated 
Statutes,  and  9  4807  be,  and  the  same  is 
hereby,  amended  to  read  as  follows: 

"S^.  1.  The  people  of  the  state  of  Michi- 
gan enact:  That  the  interest  of  money 
shall  be  at  the  rate  of  $6  upon  $100  for  a 
year,  and  at  the  same  rate  for  a  greater  or 
less  sum,  and  for  a  longer  or  shorter  time, 
except  that  in  all  cases  it  shall  be  lawful 
for  the  parties  to  stipulate  in  writing  for 
the  payment  of  any  rate  of  interest  not  ex- 
ceeding 7  per  cent  per  annum:  Provided^ 
That  this  act  shall  not  apply  to  existing 
contraotA,  whether  the  same  be  either  due, 
not  due,  or  part  due." 

According  to  its  title  the  act  is  one  to 
regulate  the  interest  of  money  on  account 
and  interest  on  money  judgments.  Section 
1,  however,  provides  only  "that  the  iniertBt 
of  money  shall  be  at  the  rate  of  $6  upon 
$100  for  a  year."  It  is  urged,  however, 
that  \  1  must  take  meaning  from  the  title 
of  the  act,  and  that  by  "interest  of  money  " 
is  meant  "interest  of  money  on  account" 
and  "interest  on  money  judgments,"  and 
having  that  meaning  it  repeals  {  4805,  su- 
pra. But  money  on  account  and  money 
judgments  are  distinguished  in  the  title, 
and  it  is  hard  to  suppose  that  the  formci 
was  intended  to  include  the  latter  in  the 
body  of  the  act.  They  are  distinguished 
also  in  the  prior  statutes.  "Interest  of 
money"  was  provided  for  in  9  3  of  the  act 
of  1838  in  substantially  the  same  language 
as  in  the  acts  of  1891  and  1899,  and  it  is 
certain  that  it  was  not  intended  thereby  to 
include  interest  on  judgments  and  decrees. 
The  •latter  were  provided  for  in  9  8  of  the[870] 
act  of  1838,  which  became  9  4866,  and  as 
such  has  been  given  a  place  in  the  compiled 
laws  of  the  state  ever  since. 

If  it  is  anomalous,  as  uroed  by  counsel 
and  as  observed  by  the  circuit  court  of  ap- 
peals, for  legal  interest  in  the  state  to  be 
fixed  at  5  per  cent,  and  judgments  left  to 
bear  7  per  cent,  we  cannot  correct  the  anom- 
aly. Nor  can  we  regard  the  words  "inter- 
est of  money"  to  have  been  suddenly  given 
a  meaning  in  1891  or  1809  different  from 
that  which  they  had  borne  for  over  fifty 
years  in  the  statutes  of  the  state  with  the 
intention  to  work  by  implication  the  repeal 
of  a  provision  with  which  for  the  same 
length  of  time  they  were  re|;arded  as  con- 
sistent. 

Decree  affirmed. 
U  867 
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HARRIET  M.  ZAHE,  FeO'ttonor,  the  boodi  Is  inaertod  in  tlw  mArgiiL.t    Tha 

V.  foUowiDg  ia  a  copy  of  tbe  coupon*  a"    *    ' 

OOUNTY  OF  HAMrLTON",  ILUNOIS.        ^  *^*  bonda: 
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HcLuuBboro,  Hamilton  Connty,  Illinoia. 
January  lit,  1S72. 

Contraeti — impairment   of   obligation — pur-        The  County  of  Hamilton,  in  tlie  Stat«  of 

oAoM  in  reliance  on  fh«  decision*  of  ttate    JUinoia,  promiaea  to  pay  the  >um  of  Uiir^- 

oourti.  Ave   dollars   on   the    first    day    of    Janiuuy, 

1892,  lawful  money  of  the  UniUd  Statu  of 

A  pDrebaier  of  ccunty  bond*  liaupd  In  aid  ef  a    America,  being  aii  montha'  intereet  on  iMiid 

railroad,  under  the  auppowd  auihorltj  of  the    No.  4S  for  one  thousand  dollars,  issued  Od 

set  iDcotporitlDf  the  road,  wblcb   I*  sobse- -    ■  ■.  ■  j 

qncntlj    held    nnconatltndonal    bj    Ihe    aCate  TBnlted  States  of  America, 

court!  ttecause  the  proTlalooa  for  the  trims-    "O.  SA.  tl.000.00 

(er    to    the    rsllroad    compnOT    of    manlclpsl  Bond  of  i 

mbSFrlpilona  In  eld  of  anotber  railroad  were  Baialiton  Ceontr  I 

mat    within    Ifa    tltln.    him    nn    mnFrarl    r\abtm  ^     ' 


t   within  Its  title,  baa  no  contract   rights 
protected  b7  tbe  FedersI  Constitution  sgalnat    Intereet  M*en  per  cent.    Fsrsble 


Impslrment  because  tbe  purcbase  was  made  State  «(  Illinois. 

on  the  faith  of  prior  decisions  that  munici- 
pal eubectiptlons  to  rallroud  alock  were  >o  Know  sti  men  bj  thcM  prestDts,  that  the 
far  germane  to  rsllraid  Incorporation  as  not  eonntj  of  Hamilton,  In  tbe  state  ot  Illinois  ae- 
to  reqntre  speclBc  mention  In  the  title  of  an  knowledses  ItseIC  Indebted  end  flrmlr  boo&d  t* 
set  providing  tor  the  Incorporation  at  a  tbe  St.  Louis  *  Southeaitem  Kallwar  Coinpanr, 
tallraad.  or  bearer,  in  tbe  sum  of  one  thonaand  dollan 

lawful  moner  of  the  United  States  of  America, 
fKit   1 1 K  1  which  sum  said  coontj,  tor  Talne  recelred,  prom- 

ino.  iiD.j  y^^  j^  pg^  jjj,  ^,j  compan;.  or  bearer,  In  tbe 

cltr  and  Btate  of  New  York,  twtnt;  rears  sfier 
Argued   and   tubmitted   Deoemher   5,    190Z.    *■'»■  P"T»b]e  at  any  time  before  this  trond  be- 
rtuniAjul  Anril  K    fofle  comea  due  after  llTe  jeara  at  tbe  plessnra  ot 

Deovied  Aprxl  6,  1903.  ^,j  ^^^^^  ^  Hamilton,  with  Interest  thenm 

from  the  date    bereof  at  tbe  rate  ot  seven  ptf 

nS   WKIT   01  CerUor.ri   to   tl»   UoIM  S  ^.'.  TC-'i".'.'!  JJI^'ST,!'™,  "2 

I  1  a&  A      n-_     -A.  r\     -..     M   A  If      AL  flret  dajs  of  Jsnuarj  ana  July  in  eacn  year,  oa 

y  Stft^C'"""*  Court  of  Appeals  for  the  the  presenlstlon  and  surrender,  at  the  plan  la 

Seventh  arouit  to  review  s  judgment  which  ^j  ,[(,  of  New  York  wbere  the  treasurer  «< 

affirmed  a  judgment  of  the  Circuit  Court  for  tbe  state  of  Illinois  pays  tbe  Interest  and  deM 

the  Northern  District  of  Illinois  sustaining  of  said  stale,  of  the  coupons  hereto  attached  as 

a  demurrer  to  a  declaration  in  an  action  on  tbsy  severslly  become  due, 
municipal  bonds  issued  in  aid  of  a  railroad        This  bond  Is  one  of  two  hnndred  of  llfce  tMMr 

;3ri..'Sri, « <=.  <=.  a.  «.,  >«  ErHH-'UvH-rj/Es^ 

*•!£:  ™-   ,  .  .    .  ,     ,1  by  their  voles,  at  an  eleetloo  held  Id  said  eaoa. 

TIM  taeta  an  stated  In  tbe  opinion.  ^j.  porsoant  to  law,  on  tbe  third  day  ot  Noves- 

lir,  OaoTse  A.  Sanders  argued  the  cause    ber,  a.  o.  18&8,  and  also  by  the  anthorltj  fivw 

and  filed  a  brief  for  petitioner.  by  the  provlaloni  of  an  act  of  the  general  sssMS 

Mr.  J.  M.  HaniU  submitted  ths  oauis    biy  of  the  stats  ot  Illinois,  In  force  Uareh  la. 

-    ISee,  entitled  "An  Act  to  Incorporate  the 

'    Soutbeastem   Railway  Conpaay.' 

Is  also  Isaned  under  the  prorlslMW 

ths  general  assembly  of  the  state  tt 

IlllnolB.  la  force  April  10,  A.  &  IBB*,  entitled 
Hr.  Justice  MoKmw*  delivend  the  opin-    "An  Act  to  Fund  and  Frovlds  tor  the  Psjmeat 
Ion  of  the  court:  »!  tbe  Sallroad  DebU  of  Counties,  Townships 

This  is  an  aeUon  brought  in  the  United    (^'"«-  ""  7?"°»-"  ,  .        ^  .        ^ 

States  circuit  court  for  the  southern  district  I"'.'  *>°°'^1*  i""*?  J"  P»rt  parment  of  «  «b- 
of  lUinois  on  Ave  coupon  bonds  which  were  r"""^-""^,?  T?  7 I^J"?'  f^  ^  ^ 
Usued  to  the  St.  Ix.uis'"*  Southeaetem  Rail-    ;?:^°'„;'"r"B'Xo'i.t^..^^HS!iS 


for  respondent.  -  ■.„!,        „„         a 

^tStion.  of  co««d  sufficiently  appear    \^ZJ^  ^f^T^Z  ^^S^^'^^StSi, 
"  ""«  opinion.  ^,  ^n  ,^1  of  the  general  assembly  of  the  stats  rf 


bona  fide  purchaser  ef  tbe  bonds.    A  copy  of 

^'"^!i^~:f'  W  »Aol    UMt  ore  toW  o*  (mpalr.  jnfl^' rf"  Mii  Vo'nntyr  ^derrhe'Srd^  ST 

too  "bi'oo'to"  of  oonlraoti-eee  notes  to  Frank-  ^matj  court  of  ssid  county,  slgnlna  u.  n 

iS«y^^  C    C    A  V  iSd  m"  tana  ori  '«  «'"'  "■"•  "«  ^'^J  hsreto  the  ssal  of 

Ponduslnf  Co.  v.  Boston  *  It.  CODxit.  Copper  *"^  "^""""^  '°  "P*"  *»"«• 
k  m.  Uln.  Co.  85  C.  C.  A.  12.  I^a«  't  "»•  courthouss  St  ItcLesnabero. 

A»  U,  oAa»0e  ■.!  deoMiM  ef  ttatt  ^-^rt  o»  said  county,  on  tbl^  the  Ud  dey  of  -  '  - 

tmpairino  ObUpsHon  ot  eoHtraot— see   iiutes  to  Anno  Domini  ISTl. 
Los   Angeles   v.   Los   Angeles   Cltr    water   Co.        (ssu-l 

44  L.  ed.  D.  8.  880 ,  and  Allen  V.  AUMt  (Cat.)  T.  B.  Bteds. 

tS  L.  B.  A.  MB.  Connty  Judge  at  Haialltoa  Coanto.  ID. 

esa  1B0  iL  I 


1002. 


ZANS  v.  BAiULTOJX  COUNTT. 


879-38t 


subscription  to  the  St.  Louis  &  Southeastern 
Railway  Company. 

This  coupon  is  payable  in  the  city  of  New 
York. 

J.  W.  Marshall,  Clerk. 

O  ]  *Tlie  bonds  were  a  part  of  an  issue  of  two 
hundred  of  like  tenor  and  amount,  save  as 
to  dates  of  issue,  registration  and  numbers. 
There  was  a  general  demurrer  filed  to  the 
declaration,  which  was  sustained,  and  the 
case  was  taken  to  the  circuit  court  of  ap- 
peals for  the  seventh  circuit.  That  court 
aflirmed  the  judgment  of  the  circuit  court. 
43  C.  C.  A.  416,  104  Fed.  63. 

The  question  presented  is  the  validity  of 
the  statute  of  the  state  under  which  the 
bonds  were  issued.  The  circuit  court  of  ap- 
peals followed  the  case  of  People  ex  rel. 
Hiandcrfcr  v.  Hamilly  134  111.  006,  17  N.  E. 
791),  29  N.  E.  280,  and  (quoting  from  the 
case)  held  that  the  statute  was  invalid  "be- 
cause §  20  of  the  act  mentioned  was  void, 
as  being  in  violation  of  the  provision  of  the 
Constitution  of  the  state  (art.  3,  $  23)  that 
'no  private  or  local  law  .  .  .  shall  em- 
brace more  than  one  subject,  and  that  shall 
be  expressed  in  the  title.' " 

It  was  alleged  in  the  declaration,  and  the 
bonds  recited,  that  they  were  issued  under 
the  provisions  of  an  act  of  the  general  as- 
sembly of  the  state  of  Illinois,  in  force 
March  10,  1809,  entitled  "An  Act  to  In- 
corporate the  St.  Louis  &  Southeastern 
Railway  Company,"  and  also,  under  the  pro- 
vision of  an  act  in  force  April  16,  1869,  en- 
titled "An  Act  to  Fund  and  Provide  for  the 
Payment  of  Railroad  Debts  of  Counties, 
Townships,  Cities,  and  Towns." 

The  act  of  April  16,  1869,  was  a  mere  reg- 
istration act,  and,  it  is  conceded,  conferred 
no  authority  to  issue  the  bonds.  Ample  au- 
thority, however,  it  is  insisted,  was  given 
by  the  act  of  March  10,  1809.  Sees.  16,  10, 
and  17  provided  for  the  subscription  by 
counties  and  cities  and  incorporated  towns 
to  the  stock  of  the  company,  and  the  terms 
of  issue  and  payment  of  the  bonds,  and 
(  20  provides  as  follows: 

''And  the  said  company  may  lease  or  pur- 
chase^  upon  such  terms  as  may  be  agreed 
upon,  any' other  railroad  or  part  of  railroad, 
either     wholly     or     partially     constructed, 
^hich  may  constitute  or  be  adopted  as  part 
Of  their  line;  and  by  such  lease  or  purchase 
tJhey  shall  acquire,  and  become  vested  with, 
^11   the  rights  and  franchises  pertaining  to 
%iiid  road  or  part  of  road  in  the  right  of 
^"ay^   construction,  maintenance,  and  work- 
^^g  thereof.     And  the  county  court  of  Gal- 
l^atin  county  is  hereby  authorized  and  em- 
J>owered  to  subscribe  to  the  capital  stock  of 
wiis  company  the  $100,000  or  any  part  there- 
of   heretofore  voted  by  a   majority   of  the 
l^gal  voters  of  said  county  to  the  Shawnee- 
V>wn  branch  of  the  Illinois  Central  Railroad 
^    Oompany.     And  the  county  court  of  Hamil- 
^llon  county  is  hereby  *authorized  and  empow- 
ered to  subscribe  to  the  capital  stock  of  this 
company  the  $200,000  or  any  part  thereof 
heretofore  voted  by  a  majority  of  the  legal 
voters  of  said  county  to  the  Shawneetown 
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branch  of  the  Illinois  Central  Railroad  Com- 
pany. And  the  county  court  of  Jefferson 
county  is  hereby  authorized  and  empowered 
to  subscribe  to  the  capital  stock  of  this  com- 
pany the  $100,000  or  any  part  thereof  voted 
by  a  majority  of  the  legal  voters  of  said 
coimty  to  the  Mount  Vernon  Railroad  Com- 
pany. 

"And  it  shall  not  be  necessary  to  submit 
the  question  of  making  the  several  subscrip- 
tions in  this  section  mentioned  to  the  vote  of 
the  legal  voters  of  said  respective  counties: 
Provided^  That  nothing  herein  shall  be  so 
construed  as  to  prevent  either  of  the  coun- 
ties mentioned  in  this  section  subscribing 
any  other  or  larger  amounts  to  the  capital 
stock  of  this  company  than  the  amount  men- 
tioned in  this  section. 

"This  act  shall  be  deemed  a  public  act  and 
shall  be  liberally  construed  for  all  purposes 
therein  expressed  and  declared,  and  shall  be 
in  force  from  and  after  its  passage." 

As  we  have  seen,  this  act  was  declared 
by  the  supreme  court  of  the  state  in 
People  ea  rel,  Sianderfer  v.  Hamill,  134 
lU.  666,  17  N.  E.  799,  29  N.  E.  280,  to  be 
in  violation  of  the  Constitution  of  the  state, 
and  that  the  bonds  issued  under  it  were 
void.  This  decision,  plaintiff  in  error  con- 
tends, is  contrary  to  prior  decisions  inter- 
preting the  Constitution  of  the  state,  and 
under  the  faith  of  which  she  purchased  the 
bonds;  and  she  insists  that  a  contract  hence 
arose  which  is  protected  by  the  Constitution 
of  the  United  States.  To  support  the  con- 
tention a  number  of  decisions  are  cited,  but 
we  do  not  consider  it  necessary  to  review 
them.  The  conclusion  of  plaintiff  in  error 
is  but  a  deduction  from  them,  and  we  need 
only  consider  the  more  direct  cases. 

In  83  111.  436,  it  was  decided  that  the  pro- 
visions of  the  Constitution,  that  "no  private 
or  local  *law.  .  .  .  shall  embrace  more [382] 
than  one  subject,  and  that  shall  be  expressed 
in  its  title,"  did  not  require  that  the  subject 
of  the  bill  should  be  specifically  and  exactly 
expressed  in  the  title,  and  it  was  concluded 
that  when  the  title  calls  attention  to  the 
subject  of  the  bill,  although  in  general 
terms,  it  fulfills  the  requirement  of  the  Con- 
stitution. In  Ottawa  v.  People  em  rel, 
Caton,  48  111.  233,  it  was  held  that  the  "ad- 
juncts of  the  subject  are  not  required  to  be 
expressed,  or  the  modus  operandi," 

In  Belleville  d  I,  R.  Co,  v.  Gregory  (1863) 
15  111.  20,  58  Am.  Dec.  589,  and  Schuyler 
County  V.  People  ex  rel.  Rock  Island  d  A. 
R.  Co.  (1800)  25  111.  181,  it  was  held  that  a 
subscription  to  the  stock  of  a  railroad  com- 
pany by  a  municipal  corporation  was  so  far 
germane  to  the  incorporation  of  the  railroad 
as  not  to  require  specific  mention  in  the  title 
of  an  act  providing  for  the  incorporation  of 
such  road.  But  whatever  may  be  said  of 
tlie  reasoning  of  those  cases,  the  contention 
of  plaintiff  in  error  goes  beyond  it.  If  an 
incorporation  of  a  railroad  and  a  subscrip- 
tion to  its  stock  are  parts  of  the  same  sub- 
ject, the  incorporation  of  one  road  and  the 
transfer  to  it  of  the  stock  authorized  to  be 
taken  in  another  road  are  certainly  not 
parts  of  the  same  subject,  more  particularly 
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when  the  subscription  to  the  stock  of  the 
latter  depended  upon  and  was  based  upon 
the  vote  of  the  people  of  the  county.  And 
this  the  supreme  court  decided  in  People  ex 
rel.  Standerfer  v.  Hamill,  134  111.  666,  17 
N.  E.  799,  29  N.  E.  280.  It  was  also  decided 
that  the  act  of  1869  was  a  private  and  local 
act.     The  court  said: 

"It  is  seen  the  act  of  March  10,  1869,  to 
which  reference  is  made  as  giving  the  requi- 
site authority  to  the  county  to  subscribe  for 
the  stock  and  issue  the  bonds,  is  'An  Act  to 
Incorporate  the  St.  Louis  &  Southeastern 
Railroad  Company.'  That  is  all  it  purports 
to  be  by  its  title.  The  Constitution  of  1848, 
under  which  this  act  was  passed,  contained 
a  restriction  that  'no  private  or  local  law 
which  may  be  passed  by  the  general  assem- 
bly shall  embrace  more  than  one  subject, 
and  that  shall  be  expressed  in  the  title.' 
This  is  a  private  or  local  act,  and  although 
the  subscribing  by  counties,  etc.,  to  the  capi- 
tal stock  of  the  corporation  thereby  created 
[383]  is  germane  to  the  object  'expressed  in  the 
title  {Belleville  <£■  /.  R,  Co.  v.  Gregory ,  15 
111.  20,  58  Am.  Dec.  589;  Virden  v.  Allan, 
107  111.  505),  the  diversion  to  that  corpora- 
tion of  a  subscription  theretofore  authorized 
by  a  vote  of  the  people  to  be  made  to  a  dif- 
ferent corporation  is  a  wholly  different 
thing.  That,  it  is  to  be  presumed,  affects 
adversely  the  corporation  from  which  the 
subscription  voted  is  to  be  diverted,  and  is 
therefore  clearly  not  germane  to  the  title  of 
the  act,  and  §  20  must  therefore  be  held  to 
have  been  inhibited  by  the  Constitution  of 
1848,  and  is  for  that  reason  void  and  of  no 
effect.  Lockport  v.  Oaylord,  61  111.  270; 
Middlepori  v.  ^ina  L.  Ins,  Co.  82  111.  562." 

It  was  held  in  Belleville  d  I.  R.  Co.  v. 
Gregory,  16  111.  20,  58  Am.  Dec.  580,  that 
the  provision  of  the  Constitution  of  that 
state  could  not  be  evaded  by  declaring  a  pri- 
vate act  to  be  a  public  one. 

From  these  views  it  follows  that  the  bonds 
of  plaintiff  in  error,  having  been  illegally 
issued,  do  not  constitute  a  contract  which 
is  protected  by  tlie  Constitution  of  the 
United  States. 

Judgment  affirmed. 


lator  claimed  anti  set  up  a  risrht  nnder  tte 
Constitution  of  the  United  States,  Is  tmnta- 
moanl  to  the  denial  of  that  right,  and  Is 
therefore  reviewable  in  the  Supreme  Court  of 
the  United  States. 

2.  Neither  due  process  of  law  nor  the  equal 
protection  of  the  laws  is  denied  a  street  rail- 
way company  by  an  order  of  the  commis- 
sioner of  railroads  made  and  Issued  under 
Mich.  Pub.  Acts  1893,  act  No.  171,  |  5.  re- 
quiring such  street  railway  to  pay  one  half 
of  the  expense  of  constructing  and  main- 
taining safety  appliances  at  a  grade  cross- 
ing of  a  steam  railroad  which  was  not  built 
until  after  the  street  railway  had  been  con- 
structed. 

8.  An  objection  that  a  state  statute  violates 
the  Federal  Constitution  because  It  does  not 
provide  for  notice  to  those  who  may  be  af- 
fected by  It  is  not  available  to  a  party  who 
was  In  fact  given  notice,  and  who  at  ths 
hearing  objected  to  the  ■  action  proposed  to 
be  taken  under  such  statute. 

[No.  139.] 

Argued  January  15,  190$,    Decided  AprU 

6, 190$, 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Michigan  to  review  a  judgment 
wliich  denied  a  petition  for  a  writ  of  man- 
damus to  vacate  an  order  of  a  railroad  com- 
missioner requiring  a  street  railway  com- 
pany to  pay  a  portion  of  the  expense  of  coa- 
stnicting  and  operating  safety  appliances  at 
a  grade  crossing  of  a  steam  railroad.  Af- 
firmed. 

See  same  case  below,  127  Mich.  219,  86  N. 
W.  842. 


DETROIT,  FORT  WAYNE,  &  BELLE  ISLE 
RAILWAY,  Plff,  in  Err., 

V, 

CHASE  S.  OSBORN,  Commissioner  of  Rail- 
roads. 

(See  S.  C.  Reporter's  od.  383-391.) 

Error  to  state  court — Federal  qucation — 
constitutional  laic — due  process  of  law 
— equal  protection  of  laics — validity  of 
order  requiring  safety  appliatices  at  grade 
crossings, 

1.  A  decision  of  a  state  court  refusing  a  peti- 
tion for  a  writ  of  mandamus,   in  which  re* 
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Statement  by  Mr.  Justice  MoKesnat 

This  case  involves  the  legality  of  an  order 
of  the  commissioner  of  railroads  of  the  stats 
of  Michigan,  reouiring  the  plaintiff  in  error 
and  the  Union  Terminal  Association  of  De- 
troit, at  their  own  cost  and  expense,  to 
maintain  and  operate  safety  gates  and  de- 
railing and  signaling  appliances  at  Clark 
avenue,  in  said  city.  The  order  is  inserted 
in  the  margin.! 

*The  order  was  made  and  Issued  under  *ct[5» 
171  of  the  Public  AcU  of  the  state  of  18W, 
§  5  of  which  provides  as  follows: 

"The  commissioner  of  railroads  shallf  •* 

tState  of  Michigan,  1 

Office  of  the  Commissioner  of  Railroads,  j 
In  Re  Application  of  The  Common  Coonell  oC 
the  City  of  Detroit  for  Additional  P^ot•^ 
tloD  at  the  Clark  Avenue  Crossing  of  ^ 
Tracks  of  the  Union  Terminal  AssocUtlon, 
in  the  City  of  Detroit,  County  of  Wsy"** 
Mlcblgan.  . 

Application  having  been  received  by  JjJJJ 
commissioner  of  railroads  from  the  ca0^ 
council  of  the  city  of  Detroit,  Wayne  cow- 
Michigan,  for  additional  protection  at  ^* 
Clark  avenue  crossing  of  the  tracks  of  ^ 
Union  Terminal  Association  in  said  city  of  ^ 
trolt,  Wayne  county,  Michigan  : 

And  after  a  personal  inspection  of  the  P**"* 
fses  aforesaid,  and  after  hearing  reprefeB^' 
tlons  of  the  city  officials  of  the  city  of  D^^^ 
as  well  as  the  arguments  of  the  repreoentatl^ 

•JOT  :  Kipley  v.  Illinois,  42  L.  ed.  U.  a  W8;*"^ 
He  Buchanan,  39  L.  ed.  U.  8.  884. 

A8  to  the  right  of  a  raUroad  company  to^ 
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aa  possible  after  the  passage  of  Uiis  act, 
lamiiie  the  crossings  of  the  tracks  of  rail- 
mda  and  street  railroads  then  existing,  and 
rder  such  changes  made  in  the  manner  of 
aeh  crossings,  or  such  safeguards  for  pro- 
letion  against  accidents  to  be  provided 
lereat,  as  in  his  judgment  ought  to  be  so 
lade  or  provided;  and  shall  apportion  any 
cpense  incidental  thereto  between  the  com- 
tDies  affected,  as  he  may  deem  just  and 
sasonable." 

The  statute  and  order  are  attacked  as  de- 
riving the  plaintiff  in  error  of  its  property 
ithout  due  process  of  law,  because  conipli- 
nee  with  the  order  "will  involve  the  exi)end- 
.ure  of  a  large  sum  of  money;  first,  in  the 
mstruction  of  the  said  safety  devices,  and, 
'  the  same  are  constructed,  in  the  mainte- 
ance  and  repair  thereof." 

Tlie  plaintiir  in  error  is  a  street  railroad 
>nipany  incorporated  under  the  laws  of 
[ichigan,  and  oponitos  a  railroad  on  eer- 
lin  streets  of  the  city  of  Detroit,  including 
lark  avenue.  It  succeeded  in  ownership 
nd  operation  a  company  known  as  the  Fort 
trcet  &  Elmwood  Avenue  Railway,  which 
aa  also  a  street  railway  corporation.  Tlie 
liter  company  was  authorized  to  construct 
a  road  on  Clark  avenue,  and  under  its 
rant  did  construct  and  operate  its  road 
lereon.  "At  the  time  the  track  was  con- 
ducted" (we  quote  from  the  opinion  of  the 
ipreme  court  of  the  state)  "on  Clark  avo- 
iie  there  was  no  railroad,  or  highway, 
;reet,  lane,  or  alley,  or  crossinjr  of  any  kind 
rer  Clark  avenue  Ix^t.ween  Fort  street  and 
le  river  •road.  In  18S2  or  18.S3  the  Wabash 
ail  road  constructed  a  single  track  across 
lark  avenue  and  across  petitioner's  tracks. 
p  to  that  time  there  had  been  no  crossini^ 
^er  Clark  avenue,  between  Fort  street  and 
le  river  roud,  of  any  kind, — either  that  of 

railroad  or  a  public  highway,  a  private 


!  the  said  railroad  cninimny  above  named  in 
elation  thereto,  and  having  decided  after  due 
rilberatioQ  that  the  public  Interests  required 
lid  additional  protection  at  the  said  crossing; 

Now,  therefore,  by  authority  vested  Id  me 
r  law,  it  Is  hereby  ordered : 

That  within  sixty  days  from  date  hereof, 
>u,  the  said  Union  Terminal  Association  Ball- 
ay  Company,  cause  to  be  constructed  and 
lereafter  operatt^d  and  maintained  safetj 
ites,  and  derailing  and  slen:illng  appliance! 
»  be  operated  day  and  night  by  a  watchman 
tnn  a  tower.  Said  tower  to  be  constructed 
:  the  best  point  of  vision  at  the  said  crossing, 
id  to  constructed  that  the  said  operator  may 
iTe  plain  view  of  movements  of  ail  trains  or 
irs  on  both  of  the  respective  lines.  Derallers 
laJl  be  provided  and  placed  In  the  tracks  of 
le  Fort  Wnyne  &  Belle  Isle  Railway,  not  less 
lan  75  feet  from  clearance  point  of  crossing, 
id  signals  shall  be  placed  on  the  traclcs  of  the 


9H»aUon  for  laying  street  railway  acroaa  rail- 
ed track  at  a  street  crosftinff  -soo  note  to  Cbl- 
iffOb  B.  db  Q.  R.  Co.  V.  West  Chicago  Street  R. 
0.  (111.)  29  L.  R.  A.  485. 
A$  to  trhat  constitutes  due  process  of  law — 
w  Kuntz  V.  SumiUIon  (Ind.)  2  L.  11.  A.  05.5, 
id  note;  Re  Gannon  (U.  I.)  5  L.  R.  A.  350. 
id  nore ;  Ulman  v.  I^altlmore  (Md. )  11  L. 
.  A.  224,  and  note:  and  Oilman  v.  Tn«kcr  <N'. 
.)  i:{  L.  R.  A.  304,  and  note.  And  8<'o  iioIi^k 
I  l»e«>ple  v.  O'Brien  (N.  Y.)  2  L.  R.  A.  ::.-.."i : 
89  V.  U. 


way,  road,  street,  or  alh\v.  In  tlie  year 
1893,  or  thereabouts,  the  union  station  was 
opened  at  the  corner  of  Third  and  Fort 
streets,  in  Detroit;  and  since  that  time  said 
station  has  been  used  jointly  by  the  Wabash, 
the  Dot  mil.  r,nnsin«r.  &  Northern,  the  Flint 
&  Pere  ^farquetto,  the  Detroit  &  Lima 
Northern,  and  the  Canadian  Pacific  rail- 
roads as  a  terminal  point,  the  tracks  over 
Clark  avenue  at  this  poinl^  having  been  in- 
creased from  one  to  three  to  accommodate 
the  increased  trattic.  These  tracks  are  used 
as  approaches  to  the  union  station,  and  in- 
coming and  outgoing  trains  and  cars  of  all 
the  foregoing  roads,  except  the  Canadian 
Pacific  Riiilroad  pass  over  said  tracks. 
There  are  thirty-eight  regular  daily  passen- 
ger trains  cro.ssing  Clark  avenue  upon  these 
tracks.  Besides  this,  the  Canadian  Pacific 
uses  the  station  as  an  (.-astern  terminus,  con- 
necting with  the  otiier  roads  for  purposes  of 
through  east  and  west  trafTic." 

In  1803  the  legislature  of  the  state  passed 
the  act  hereinbefore  set  out,  and  under  its 
authoritv  the  defendant  in  error  made  the 
order  complained  of. 

The  case  was  submitted  upon  the  ])etition 
of  relator  (plaintiff  in  error)  and  the  an- 
swer of  re?5pondent  (defendant  in  error), 
and  the  mandamus  praved  for  denied.  127 
:^Iieh.  219,  80  N.  \V.  842.  This  writ  of  er- 
ror was  then  sued  out. 

.1//-.  Jolin  C  Donnelly  argued  the  cause, 
ami,  witli  Mr.  Michivl  linunan,  filed  a  bri**f 
for  ])laiiititr  in  error: 

Wlini'  a  pnl)lic  oHicer  is  given  authority 
to  deterniini'  that  certain  things  should  be 
done  in  the  inten'>ts  of  public  .safety,  and 
is  given  the  further  authority  to  impo'^r  the 
cost  thennif  uptm  certain  individuals  who 
are  bound  by  Ids  action,  the  matter  is  <piasi- 
judicial  in  its  character;  and  if  the  law  does 


Union  Tonnln.nl  Association  at  a  distance  of 
not  less  til  an  GOO  feet  from  said  cross  iuR.  Said 
derallers  and  signals  to  be  operated  by  levers 
in  said  tower,  and  such  levers  to  be  properly 
Interloclced. 

And  it  is  further  ordered  that  cost  and  ex- 
pense of  the  coQslnictlon,  maintenance,  and 
operation  of  said  srates,  tower,  and  derailing 
and  signaling  appliance  shall  be  borne  by  the 
Union  Tprminal  Association  and  the  Fort 
Wayne  &  IJelle  Isle  Railway  Company,  equally, 
share  and  siiare  alllce.  This  appliance  to  be 
constructed  in  accordance  with  plans  to  l>e  sub- 
mitted to  and  approved  by  the  commissioner  of 
railroads  within  thirty  days  from  date  hereof, 
and  such  appliance  to  be  further  approved  by 
the  commissioner  of  railroads  before  l)eing  put 
into  use.  This  order  is  subject  to  modifica- 
tion at  any  time  when  in  the  opinion  of  the 
commissioner  of  railroads  the  public  safety 
will  be  more  eflTcctually  secured. 


Pearson  v.  Yewdall,  24  L.  ed.  U.  S.  430;  and 
Wilson  V.  North  Carolina,  42  L.  ed.  U.  S.  sr,Tt. 

On  notice  and  heming  rrtiuind  to  coiiMUlutc 
due  process  of  late  —  soo  notrs  to  Kiinix  v. 
Sumption  (Ind.)  2  L.  R.  A.  Cr>7 :  Chauvlu  v. 
Vallton  (Monr.)  3  L.  R.  .\.  I'M:  and  I'lman 
V.    Baltimore    (Md.)    11    L.    R.    A.   223. 

As  to  const  it  utionnl  eqimlitii  of  privileges, 
immunities,  and  prutri'lion—  Rt*(*  I^uiIhvIIIc!  Safe- 
ty Viuill  &  T.  Co.  V.  Louisville  &  N.  R.  Co. 
(Ky.>   14  L.  R.  A.  570,  and  note. 
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i:<>t  iii  express  terms,  or  by  necessary  impli- 
cYtioii  ii rising  from  the  langimge  of  the  act 
iUclf.  ^^tant  to  the  party  aj^ainst  whom  the 
Jjuiuiiu'iii  is  rendered  the  ri^i^ht  to  a  hearing 
iK'fdre  condeninalion,  such  a  proceeding  and 
jiid;(i)ienl  lunoiint  to  a  deprivation  of  prop- 
erty witiiouL  due  process  of  hiw,  within  the 
meaning  of  the  constitutional  provision. 

Onrriu  v.  Daiifisnian,  114  Ind.  429,  16  N. 
K.  S2G:  hiintz  v.  Sumption,  117  Ind.  1,  2 
J..  U.  A.  0.M,  II)  N.  E.  474;  Stuart  v.  PalnuT, 
74  N.  V.  1S;J,  .30  Am.  Rep.  289;  Ulman  v. 
HuHiinuiv,  72  Md.  687,  11  L.  R.  A.  224,  20 
Atl.  141.  21  Atl.  709;  Baltimore  v.  Scharf, 
64  Md.  499,  39  Am.  Rep.  397;  Baltimore  v. 
Johns  Hopkins  Hospitaly  5C  Md.  1;  Spencer 
v.  Merchant,  125  U.  S.  345,  31  L.  ed.  7G3,  8 
Sup.  Ct.  Rep.  921;  Whiteford  Twp.  v.  Phin- 
nry,  53  Mich.  130;  Paulsm  v.  Portland,  149 
U.  S.  30,  37  L.  ed.  tt.37,  13  Sup.  Ct.  Hep.  750; 
Railroad  Ta^  Cases,  13  Fed.  722.  8  Sawy. 
238;  Sonoma  County  Tax  Case,  8  Sawy.  312, 
13  Fed.  789;  Bums  v.  Multnomah  R.  Co.  8 
Sawy.  643,  16  Fed.  183;  Santa  Clara  County 
V.  Southern  P.  R.  Co.  9  Sawy.  166,  18  Fed. 
410;  Seifcrt  v.  Brooks,  34  Wis.  443;  State 
ax  rvl.  Flint  v.  Fond  du  Lac,  42  Wis.  287. 

Aeeording  to  a  fundamental  principle  of 
law.  the  railroad  seeking  an  intersection 
must  make  compensation  for  all  damages 
and  loss  that  may  result  therefrom. 

8  Am.  &  Eng.  Enc  Law,  p.  351 ;  Opinion 
by  Mr.  Justice  Brewer,  Chicago,  B.  d  Q.  R. 
Co.  V.  Chicago,  166  U.  S.  259,  41  L.  ed.  904, 
17  Sup.  Ct.  Rep.  992;  Illinois  C.  R.  Co.  v. 
Bloomiiigton,  70  111.  447. 

A  "-treet  railway  which  has  been  granted  a 
franchise  to  occupy  a  public  street  acquires 
a  ri.uht  to  use  tne  same  in  common  with 
otliur  members  of  the  traveling  public,  and 
is  not  an  additional  burden  upon  the  street, 
but  is  merely  an  adaptation  of  the  highway 
to  a  particular  means  of  travel,  and  does  not 
con.stitute  an  additional  servitude.  A  rail- 
road is,  on  the  other  hand,  an  additional 
servitude;  and  if  it  is  built  across  a  high- 
way, it  must  do  all  things  necessary  to  ren- 
der t.lie  highway,  for  all  its  legitimate  uses, 
as  safe  as  it  was  before  the  railroad  was 
built  across  it,  or  would  be  if  <>uc'li  railroad 
were  not  built  across  it  at  all. 

Chicago  d  C.  Terminal  U.  (-o.  v.  Whitinq, 
B.  d  E.  G.  Street  R.  Co.  139  hid.  207,  20  L. 
R.  A.  337,  38  N.  E.  604;  Chicago,  B.  d  Q>.  A'. 
Co.  V.  West  Chicago  Street  R.  Co.  150  ill, 
255,  29  L.  R.  A.  485.  and  note,  40  N.  E. 
1008;  New  York,  N.  H.  d  H.  R.  Co.  v. 
Bridgeport  Traction  Co.  05  Conn.  410.  29  L. 
R.  A.  ,367,  32  Atl.  953;  Chicago.  B.  d  Q.  R. 
Co.  V.  Steel,  47  Neb.  741,  66  N.  W.  830;  Du 
Bois  Tractic  i  Pass.  R.  Co.  v.  Buffalo,  R.  d 
P.  R.  Co.  149  Pa.  1,  24  Atl.  17i>;  Detroit 
Cxiy  U.  Co.  V.  Mills,  85  Mich.  (»..4.  48  N.  W. 
1007;  Nichols  v.  Ann  Arbor  d  Y.  Street  R. 
('(..  X7  Mich.  :M>0.  10  L.  H.  A.  371,  40  N.  W\ 
638;  Mr.  Justice  Cooley  in  Grand  Rapids  d 
I.  R.  Co.  V.  Ueistl,  38  Mich.  02.  31  Am.  Rep. 
306. 

Mr.  Fred  A.  Maynard  argued  the  cause, 
and.  with  Mr.  Uorace  M.  Oren,  tiled  a  brief 
for  defendant  in  error: 
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This  court  has  no  jurisdiction  to  review 
the  judgment  rendered  by  the  supreme  court 
of  Michigan  in  this  case. 

Harrison  v.  Morton,  171  U.  S.  38-47,  43  L. 
ed.  63-66,  18  Sup.  Ct.  Rep.  742;   Eustis  v. 
Boiler,  150  U.  S.  301,  37  L.  ed.  1111,  14  Sup. 
Ct.  Rep.  131;  Simmcrman  v.  Nebraska,  116 
I'.  S.  54,  20  L.  ed.  635,  6  Sup.  Ct.  Rep.  333; 
California  Powder  Works  v.  Davis,  161  U.  S. 
3.Sf»,   '.i-i^    L.  ed.   200,    14   Sup.   Ct.  Rep.   350; 
Missouri  P.  R.  Co.  v.  Fitzgerald,  100  U.  S. 
650,  40  L.  ed.  636,   16  Sup.  Ct.  Rep.  38N; 
Fouhr  V.  hanison,  104  U.  S.  2r>2,  41  L.  ed. 
424,  17  Sup.  (;t.  Rep.  112;  hnra  C.  R.  Co.  v. 
Iowa,  100  V.  S.  3S9,  40  L.  ed.  407,  10  Sup.  Ct. 
Rep.  344;  Long  Island  Water  Supph/  Co.  v. 
Brooklyn,  KiO'U.  S.  085.  41  L.  ed.   il05.  17 
Sup.  Ct.  Rep.  718:  Miller  v.  ConnvaH  R.  Co. 
168  IT.  S.  131,  42  L.  ed.  400,  18  Sup.  Ct.  i\v\>. 
34;    Chapp'H   Cheniieul   d  Fertilizer   Co.  v_ 
Sulphur  Mines  Co.   172  V.  S.  405.  43  L.  mV  . 
517,  19  Suj).  Ot.  Rep.  2(i5:  Xeiv  Ot  leans  Wlm.- 
terworka  Co.  v.  Louisiana  Suqnr  Rcf.  (Jo.  r.io 
U.  S.  18,  31  L.  ed.  007,  8  Sup.  Ct.  Rep.  7-k  A; 
Clark  v.  I'<iuisglrauia,  128  V.  S.  305.  32       U 
ed.  487,  9  Sup.Ct.  Rep.  2.  113;  f)c  Sauss^  •!• 
V.  Oaillard,   127  U.  S.  210.  32  L.  ed.   12.V   ,S 
Sup.  Ct.  Rep.  1053;  Endouhirnt  Bcncr.  Ai^^  m. 
V.  Kansas,  120  U.  S.  103.  30  1..  ed.  503,  7  S  -^wp. 

Ct.  Rep.  409;   Church  v.   Kclscy,  121  U S. 

282,  30  L.  e<l.  000,  7  Sup.  Ct.  Rep.  897;  A""     •'"• 

nehcc  d  P.  R.  Co.  v.  Portland  d  K.  R.  Co U 

Wall.  25.  20  L.  ed.  850;  Rector  v,  Ashle^^  J.  6 
Wall.  142,  18  L.  ed.  733;  Gibson  v.  Chouit.  —ou, 
H  Wall.  314,  10  L.  ed.  317;  Klingcr  v.  .».-^'>- 
sowrt,  13  Wall.  257,  20  L.  ed.  6.35;  Det^^^oit 
City  R.  Co.  V.  Guthnrd,  114  U.  S.  133,  2i_  ^  L. 
ed.  118,  5  Sup.  Ct.  Rep.  811. 

It  is  the  peculiar  province  and  privilcg  ^^  ot 
the  btate  courtjj  to  construe  their  own  ^  ^^at- 
utes;  and  it  is  no  part  of  the  function.^  -^  of 
the  Supreme  Court  to  review  their  dccisi  ^Ljns, 
except  when  specially  authori/,ed  so  to  d  ^C3. 

Commereial  Bank  v.  Buckingham,  5  T^M-O^- 
317,  12  L.  ed.  160;  Adams  v.  Preston^  22 
How.  473,  10  L.  ed.  273;  Congdon  v.  Q  ^t::fod' 
man,  2  Black,  674.  17  L.  ed.  257;  Smit  ^*  v. 
Adsit,  10  Wall.  185,  21  L.  ed.  310;  Klingcr  ^"f- 
Missouri,  13  Wall.  257,  20  L.  ed.  635;  JI^W' 
ray  v.  Gibson,  15  How.  421,  14  L.  ed.  T'  ^^'^ 
Nichol  v.  LfVif,  5  Wall.  433,  18  L.  ed.  59^- 

And  this  is  true,  although  the  positio**^  ^^ 
the  state  court  is  an  unsound  one. 

Do  Saussurv  v.  Gaillard,  127  U.  S.  21^^  ^2 
L.  ed.  125.  8  Sup.  Ct.  Rep.  1063. 

This   court   supervises    decisions    of  a**^^^ 
courts  only  when  a  Federal  question  ar:^ 
and,  of  its  own  motion,  will  deny  its  juri9-' 
tion  unle.ss  it  atlirmatively  appears  on 
face  of  tiie  record,  although  neither 
makes  the  point  in  argument. 

King  Iron  Bridge  d  Mfg.  Co.  v.  Otoe  C 
ty,  120  U.  S.  225,  30  L.  ed.  623,  7  Sup. 
Rep.  552. 

Tlic  bare  averment  of  a  Federal  question 
not,  in  all  cases,  sufllcient.  It  niuat  no" 
wholly  without  foundation. 

Millingar  v.  Hartupve,  6  Wall.  258,  1 
ed.  829;  Hamblin  v.   Western  Land  Co. 
U.  S.  532,  37  L.  ed.  208,  13  Sup.  Ct.  Rep.  .'^^'^• 
New  Orleans  v.  New  Orlca^va  Watcricork^    •^^ 
142  U.  S.  79,  35  L.  ed.  943,  12  Sjup.  Ct.  ^-^^'J!- 
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142;  8i.  Louis  O.  d  Ft.  S.  R.  Co.  v.  Missouri, 
166  U.  8.  478,  39  L.  ed.  502,  15  Sup.  Ct.  Rep. 
443;  Wilson  v.  North  Carolina,  IG9  U.  S. 
586-595,  42  L.  ed.  865,  18  Sup.  Ct.  Rop.  435; 
Hi.  Paul,  M.  d  M.  R.  Co.  v.  ^7.  Paul  d  A'.  P. 
R,  Co,  15  C.  C.  A.  167,  32  U.  8.  App.  372, 
68  Fed.  11. 

There  was  a  waiver  of  notice  by  appear- 
ance. 

2  I^wis,  Em.  Dom.  §  379;  East  Saginaio  d 
8t.  C.  R.  Co.  V.  Benham,  28  Mich.  459;  Dun- 
ning V.  Tovmship  Drain  Comr.  44  Mich.  519, 
7  N.  W.  239;  SoUer  v.  Brown  Twp.  67  Mich. 
422,  ;M  N.  W.  888. 

Railroad  corporations  may  be  compelled  to 
adopt  such  appliances  nnd  make  such  addi- 
tions or  changes  in  their  works  or  property, 
and  take  such  precautions,  as  are  necessary 
to  the  public  safety. 

New  York  d  N.  E.  R.  Co.  v.  Bristol,  151  U. 
8.  .')(;(».  38  L.  ed.  272,  14  Sup.  Ct.  Rep.  437 ; 
Neiv  York  d  N.  E.  R.  Co.'s  Appnal,  58  Conn. 
532,  20  Atl.  670. 

The  rule  of  no  additional  servitude  is  re- 
stricted to  the  case  where  the  street  railroad 
is  within  tlie  corporate  limits  of  a  city  and 
u.sed  solely  for  carrying  passengers. 

Taylor  v.  Baij  City  Street  R.  Co.  80  Mich. 
77,  45  N.  W.  335;  Drtroit  Cittf  R.  Co.  v. 
Mills,  85  Mich.  634,  48  N.  W.  1007;  Niohols 
T.  Ann  Arbor  d  Y.  Street  R.  Co.  87  Mich. 
301,  16  L.  R,  A.  371,  49  N.  W.  538;  Booth, 
Street  Railways,  §§  54,  222,  231;  Hannah  v. 
itetropolltan  Street  R.  Co.  81  :Mo.  App.  78; 
Southern  R.  Co.  v.  Atlanta  R.  d  l*oner  Co. 
Ill  On.  07?K  51  L.  R.  A.  125,  30  S.  E.  873; 
La  Crasat  City  R.  Co.  v.  Higbce,  107  Wis. 
389.  51  L.  R.  A.  923. 

l"liis  order  of  the  railroad  comniissioiier  is 
a  simple  and  ]\x»t  exercise  of  the  police  power 
of  the  Slate,  ilelcgated  to  him  by  the  legis- 
lature. 

Rcarsall  v.  Crcat  Northern  R.  Co.  Itil  U. 
S.  (M6  sw;-,,  40  L.  ed.  838-844,  16  Sup.  Ct. 
Rep.  70.'>:  iiladson  v.  Minnesota,  160  U.  S. 
427,  430,  41  L.  ed.  1064,  1066,  17  Sup.  Ct. 
Ki'|>.  027  :  (■Iticayo  d  N.  M'.  R.  Co.  v.  Chicago, 
140  111.  309,  29  N.  E.  1109-1111 ;  Chicago,  M. 
d  St.  r.  R.  Co.  V.  Alihoaukee,  97  Wis.  418,  72 
N.  W.  1118;  Tiedoman,  Pol.  Power,  §§  179, 
194 ;  Booth,  Street  Railways,  220-226 ;  Joycei, 
Electric  i-4iw,  §  477.  See  also  Elliott,  Roads 
and  Streets,  2d  ed.  §  459. 

It  is  entirely  competent  for  the  legislature 
to  require  of  corporations  every  reasonable 
and  expedient  change  in  the  method  of  op- 
erating their  roads  and  conducting  their  busi- 
ness, which  may  be  necessary  to  promote  the 
security,  convenience,  and  comfort  of  the 
public;  and  the  expense  may  be  imposed  on 
the  corporations  owning  nud  operating  such 
roads  within  the  state.  Such  statutes  are  not 
in  conlIi^.t  with  any  provision  of  tlu-^  Federal 
Constitution. 

Orand  Rapids  v.  Bennett,  100  Mich.  528,  64 
N.  W.  585,  and  other  Micliigaii  cases  cited 
therein;  Old  Colony  R.  Corp.  v.  Plymouth 
County,  14  Gray,  155 ;  Scarle  v.  La4)kawanna 
d  B,  R,  Co,  33  Pa.  57 ;  Peoria  d  P.  U.  R.  Co. 
▼.  Peoria  d  F.  R.  Co.  105  111.  110;  Chicago  d 
A,  R.  Co.  y.  Jolict,  L.  d  A.  R.  Co.  105  111.  38S, 
44  Am.  Rep.  799;  Commissioner  of  Parks  v. 
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Michigan  C.  R.  Co.  90  Mich.  385,  61  N.  W. 
447;  Commissioner  of  Parks  v.  Chicago, 
D,  d  C.  0.  T.  Junction  R,  Co.  91  Mich. 
292,  51  N.  W.  934;  Flint  d  P.  M.  R.  Co.  v. 
Detroit  d  B.  C.  R.  Co.  64  Mich.  370,  31  N.  W. 
281;  People  v.  Detroit,  O.  U.  d  M.  R.  Co.  79 
Mich.  474,  7  L.  R.  A  717,  44  N.  W.  934; 
New  York  d  N.  E.  R.  Co.  v.  BHstol,  151  U.  S. 
.'..56,  38  L.  ed.  269,  14  Sup.  Ct.  Rep.  437;  Chi- 
cago d  N.  W.  R.  Co.  y.  Chicago,  140  111.  317, 
29  N.  E.  1109;  Charlotte,  C.  d  A.  R.  Co.  v. 
Gihhes,  142  U.  S.  386,  36  L.  ed.  1051,  12  Sup. 
Ct.  Rep.  255 ;  Mai7ie  C.  R.  Co.  v.  Waterville  d 
1\  R.  d  Light  Co.  89  Me.  328,  36  Atl.  453; 
Vili'hhiirg  R.  Co.  v.  Grand  Junction  R.  d 
Depot  Co.  4  Allen.  198;  Pittsburg  d  C.  R. 
Co.  v.  South-wrst  Pennsylvania  R.  Co.  77 
Pa.  173;  State  use  of  School  Fund  v.  Wa- 
bash, St.  L.  d  P.  R.  Co.  83  Mo.  144. 

The  state,  in  the  erercise  of  its  police  pow- 
er, may  impose  a  burden  upon  a  street  rail- 
way corporation  that  it  cannot  upon  a  pri- 
vate citizen,  for  the  reason  that  the  latter 
can  use  the  highway  without  a  license  from 
the  public  authorities,  while  the  corporation 
that  wislies  to  use  the  street  to  make  money 
for  itself  must  obtain  such  license. 

State  v.  Canal  d  C.  R.  Co.  50  La.  Ann. 
1189,  56  L.  R.  A.  287,  24  So.  265. 

Mr.  Justice  McKenna  delivered  the  opin- 
ion of  the  court : 

1.  A  motion  is  made  to  dismiss  the  writ 

of  error  on  the  'ground  that  the  record  ex- [387] 
liibits  no  Federal  question.  The  motion  is 
(lenird.  The  plaintiff  claimed  and  set  up  a 
riglit  under  the  Constitution  of  the  United 
States,  and  the  decision  of  the  supreme 
court  of  the  state  was  tantamount  to  tne  de- 
nial of  that  right.  Kaukauna  Water  Power 
Co.  V.  Creen  Bay  d  M.  Canal  Co.  142  U.  S. 
254,  35  L.  ed.  1004,  12  Sup.  Ct.  Rep.  173. 

2.  The  argument  of  plaintiff  in  error  on 
the  merits  is  that  it  was  the  first  to  occupy 
Clark  avenue;  that  at  that  time  there  was 
no  public  highway  or  street  crossing  at  such 
avenue;  that  subsequently  the  steam  rail- 
roads laid  their  tracks,  the  Wabash  Railway 
Company  being  the  first  to  do  so,  but  in- 
stalled no  safety  devices  of  any  kind, 
"though  it  were  the  junior  company;"  that 
the  tracks  on  the  other  railroads  were  Bub- 
sequently  constructed  and  are  controlled  by 
the  Union  Terminal  Company.  It  is  henoe 
asserted  that  the  plaintiff  in  error  cannot  be 
made  liable  for  any  part  of  the  cost  of  safety 
devices,  because  it  is  the  settled  constitu- 
tional law  of  Michigan  that  its  occupation 
constituted  no  additional  burden  upon  the 
highway,  but  is  simply  a  method  of  using 
the  highway  for  the  purpose  of  public  travel 
and  "in  direct  furtherance  of  the  purpose 
for  which  the  highway  was  established; 
t]iat  the  street  railroad  company,  in  con- 
templation of  the  law,  bears  no  different  re- 
lation to  the  highwaj)^  than  that  of  any  other 
person  using  the  highway  for  the  moving 
of  vehicles  or  for  any  other  method  of  pub- 
lic or  private  travel,  and  cannot,  as  between 

I  others  using  the  highway  for  like  purposes, 
I  bo  required  alone  to  bear  the  expense  of  in- 
stalling and  maintaining  safety  devices  ut 
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steam   railroad  crossings   designed  for   the 
protection  of  all  the  traveling  public." 

And,  further,  it  is  also  a  well-established 
principle  of  the  constitutional  law  of  Michi- 
gan,  that  a  junior  road  seeking  to  cross  an- 
otiier  cannot  shift  any  portion  of  the  ex- 
pense of  maintaining  safety  devices  without 
compensation,  though  the  senior  company 
did  not  insist  upon  the  installation  of  the 
devices  or  compensation  at  the  time  the 
tiacks  of  the  junior  company  were  con- 
■truoted.  In  other  words,  it  is  asserted 
that  the  dangerous  condition  arose,  and  yet 
arises,  from  the  steam  railroads,  and  on 
them  alone  can  the  cost  of  safety  devices  be 
legnlly  imposed. 
[388]  *8.'  It  is  also  insisted  that  the  law  is  un- 
constitutional because  it  does  not  provide 
for  notice. 

( 1 )  It  was  conceded  by  the  supreme  court 
of  the  state  that  it  vras  the  law  of  the  state 
that  the  compensation  for  the  damages 
caused  by  crossing  the  tracks  of  a  railrmul 
by  another  railroad  or  by  a  highway  includ- 
ed the  cost  of  making  the  highway  safe. 
But  the  court  said:  ''An  examination  of 
these  cases  will  show  they  were  all  cases 
where  it  was  sought  to  obtain  a  ri^ht  of  way 
either  for  a  railroad  across  a  highway  or 
for  a  highway  across  a  railroad,  or  a  cross- 
ing for  one  railroad  over  the  right  of  way 
of  another;  and  none  of  the  cases  relate  to 
the  question  involved  here,  as  to  who  shall 
bear  the  expense  of  additional  safeguards 
ordered  upon  roads  which  have  crossed  each 
other  for  a  long  period  of  time." 

And  besides  this  element  of  time,  the  court 
said  that  there  were  other  elements  of  dam- 
age which  were  either  too  remote  or  de- 
pended upon  the  relation  of  the  roads  to  the 
state.  Both  elements  are  important.  The 
conditions  which  exist  to-day  could  not  have 
bem  contemplated  years  ago,  or  be  the  meas- 
ure of  the  rights  and  relations  of  the  re- 
spective roads.  Those  rights  and  relations 
were  necessarily  determined  at  the  time  the 
crossings  were  made.  What  could  not  be 
foreseen  could  not  have  been  made  a  ground 
of  action,  and  if  the  growth  of  business  and 
population  can  give  rights  to  either  of  the 
bisecting  roads  it  is  not  clear  how  the  police 
power  of  the  state  can  be  limited  in  its  con- 
trol over  either  of  them.  The  supreme 
court  of  the  state  recognized  this,  and  forti- 
fied its  views  by  Michigan  cases. 

In  Flint  d  P.  M.  R.  Co.  v.  Detroit  d  B,  0, 
R.  Co.  64  Mich.  350,  31  N.  W.  281,  the  court 
in  an  elaborate  opinion  expressed  the  niles 
of  compensation  when  the  right  of  one  road 
to  cross  the  tracks  of  another  was  sought  by 
condemnation  proceedings.  In  that  case 
compensation  was  claimed,  not  only  for  the 
use  of  the  crossing,  but  for  the  cost  of  main- 
taining signals  or  a  cross  system,  cost  of  a 
watchman,  and  cost  of  stopping  trains. 
These  items  were  rejected.  There  was  some 
uncertainty  in  the  evidence,  and  the  items 
for  maintaining  signals  or  the  crossing  sys- 
[389Jtem  were  disallowed  on  that  ground,  *but 
the  court  pointed  out  the'diflference  between 
a  "structural  change  in  the  property,"  for 
which  compensation  should  be  given,  and 
B64 


those  things  which  may  be  required  by  the 
legislature  in  the  exercise  of  police  regula- 
tions, as  to  which  the  roads  "stand  upon  an 
equality  before  the  law,  and  neither  can  levy 
tribute  upon  the  other  as  a  compensation  for 
obedience  to  its  requirements."     And  sucb 
regulations,  it  was  observed,  "are  as  bind 
ing  upon  an  existing  road  as  one  newly  o 
ganized."    The  court  cited  the  case  of  Mas- 
aaohuaetta  0.  R,  Co.  v.  BoBton,  0.  d  F.  R,  Co 
121  Mass.  124,  where  Mr.  Justice  Gray,  the 
chief  justice  of  the  supreme  judicial  cour 
of  Massachusetts,  expressed  the  law  as  fol~ 
lows: 

"A  railroad  corporation  across  whose  roacf 
another  railroad  or  highwav  is  laid  out  has 
the  like  right  as  all  individuals  or  bodies 
politic  and  corporate  owning  lands  or  ease- 
ments, to  recover  damages  for  the  injury  o^ 
casioned  to  its  title  or  right  in  the  land  m- 
cupied  by  its  road,  taking  into  consideration 
any  fences  or  structures  upon  the  land,  or 
changes  in  its  surface,  abMlutely  required 
by  law,  or  in  fact  necessary  to  be  made  by 
the  corporation  injured,  in  order  to  accom- 
modate its  own  land  to  the  new  condition. 
Com.  V.  Boston  d  M,  R,  Co.  3  Gush.  25,  63; 
Old  Colony  d  F.  River  R.  Co.  t.  Plymouth 
County,  14  Gray,  155;  Grand  Junction  R. 
Co.  V.  Middlesex  County,  14  Gray,  553.  But 
it  is  not  entitled  to  damages  for  the  inter- 
ruption and  inconvenience  occasioned  to  its 
business;  nor  for  the  increased  liability  to 
damages  from  accidents;  nor  for  increased 
expense  for  ringing  the  bell ;  nor  for  the  risk 
of  being  ordered  by  the  county  commission- 
ers, when  in  their  judgment  the  safety  and 
convenience  of  the  public  may  require  it,  to 
provide  additional  safeguards  for  travelers 
crossing  its  railroad.  Proprietors  of  Locks 
and  Canals  v.  Vashua  d  L.  R.  Corp.  10 
Gush.  385,  392;  Boston  d  W.  R.  Corp.  v. 
Old  Colony  R.  Corp.  12  Gush.  605,  611,  and 
3  Allen,  142,  146;  Old  Colony  d  F.  River  R, 
Co.  V.  Plymouth  County,  14  Gray,  155." 

It    is,  however,  contended    that  a   street 
railwav  has  a  different  relation  to  a  street 
than  that  which  a  steam  railroad  has;  thi 
the  former  "acquires  a  right  to  use  the 
in  common  with  *other  members  of  the  trav- 
eling public,  and  is  not  an  additional  burden 
upon  the  street,  but  is  merely  an  adsptatior 
of   the   highway  to  a    particular    means 
travel,  and  does  not  constitute  an 
servitude.     A  railroad  is,  on  the  other  han< 
an  additional  servitude,  and  if  it  is  bui 
across  a  highway  it  must  do  all  things  ne 
essary  to  render  the  highway,  for  all  its  1 
gitimate  uses,  as  safe  as  it  was  before 
railroad  was  built  across  it»  or  would  be 
such  railroad   were  not  built   across  it 
all." 

It  may  be  that  this  difference  is 
nized  as    to  abutting    property  owners 
crossing  railroads,  but  it  cannot  be 
nized  as  limiting  or  affecting  the  power 
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the  state  to  regulate  the  management  of  ^^ 
roads  in  view  of  the  danger  of  their  ope  V* 
tion  to  the  public.     Whether  electricity    he 
the  motive  power,  or  steam  be  the  moti*^ 
power,  there  is  enough  danger  in  the  opera- 
tion  of  either   to  justify  regulAtion.    Xb0 


tTxmD  StXtKi  V.  UlBBION  Sooc  Co. 
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K  dhowB  that  there  a. 


TOT  paas  every  few  minutcH. 
,  a*  the  Bupreme  court  of  the  atate 
,  that  the  croeaing  "19  a.  place  of 
dKnger,  not  only  to  the  puiseogera 

oftn,  but  also  to  tlie  pas»engera  in 
vie  eara,"  and  that  the  danger  la 
J  bcrtli.  In  aueh  situation  the  city 
r  not  powerlesa  to  net,  nor  before 
loat  It  ascertain  tlie  eicact  quantum 
ft  caused  by  each  road,  and  by  that 
.  Maign  the  cost  of  piotecting  tlie 
See  tfatne  C.  R.  Co.  v.  Waterville 
I  Light  Co.  SB  Me.  328.  30  Atl.  463. 
Jk>  objected  to  the  order  that  it  de- 
laintiff  in  error  of  the  equal  protec- 
be  laws.  The  argument  t^  support 
antlon  is  an  extension  of  that  which 
lat  the  use  of  the  street  by  the  plain- 
Tor  "is  merely  an  adaptation  of  the 

to  the  particular  means  of  travel." 
I  deduced  that  an  electric  street  rail- 

an  equality  of  rights  with  ordinary 
That  we  think  there  is  a  dilTer- 
vcen  ordinary  vehicles  and  cars  pro- 
y  electricity,  wliieh  may  be  recog- 
r  the  state  in  the  exeicise  of  its 
omr,  we  have  sulltciently  indicated, 
lie  objection  that  the  statute  does 
"Ide  for  notice  'iwems  to  be  made  for 

time  in  tliis  court.  It  is  not  men- 
n  the  majority  opinion  nor  in  the 
ig  opinion.  It  is  not  piirticular- 
lie  petition  for  the  writ  of  error  nor 
■lignmcnt  of  errors.     In  the  petition 

wnt  of  error  it  is  recited  tlinl.  the 


iloners  was  invalid  because  it  de- 
ilaintifT  in  error  of  its  property  with- 

CocesB  of  law  and  denied  it  the 
ction  ol  the  laws.  And  also  re- 
at  on  the  "issue  framed  therein  said 
•at  to  a  final  hearing."  The  cause 
tnitted  on  petition  and  answer,  atiil 
tion  alleged  "that  notice  was  given 
indent  to  relator  and  the  Union  Ter- 
laaociation,  and  the  hearinj^  liad,  at 
■viator's  representative  objected  td 
:ing  of  said  order."  It  is,  therefore, 
n  to  the  plaintiff  in  error  to  com- 
lat  the  statute  does  not  provide  loi 

Mnl  afjirmtd 

nnSD  STATES,  Wff.  w  »"■-. 

II88I0N  ROCK  COMPANY. 

M  e.  C  Beporter'i  ed.  391-108.) 

—control  df  state  over  tide  land* — 
to  convey  /ree  from  taaemmt — 
rMBTMlion — oonttmction  of  Preti 


tate  of  Calltomla  h 


I  the  rlgbt  to  con- 


Tcj  Ita  tttte  to  tida  lands  contlsaous  to,  and 
Immedlitelj  •omniDdlnc,  cettalD  island!  la 
the  bii7  cI  San  Frauclaeo,  free  from  any 
eaaement  appartenast  to  aoch  lilnniU. 
I.  The  order  o(  the  President  ol  Janoarr  18. 
ISnS,  rtaervlag  lor  nival  purposei  "Ulasloo 
Island  and  the  small  Island  ■ontlieait  there- 
of In  the  ba7  of  San  Fnndsco,  cannot  be 
construed  ai  an  appropriation  tor  soeb  pnr- 
poses  of  tba  lurrDuudltic  "de  land,  which 
had  been  reclaimed  by  a  grantee  from  the 
state  of  Calltomla,  and  upon  wblcb  hnd  been 
erected  eitenilve  warehouei  and  wharves. 


[No.  19S.] 


IN  ERROR  to  the  United  BUtes  Circuit 
1  Court  of  Appeals  for  the  Ninth  Circuit 
to  review  a  iudgment  reversing  a  judgment 
Df  the  Circuit  Court  for  the  Northern  Dis- 
trict of  California  in  favor  of  the  United 
States  in  an  action  of  ejectment,  and  re- 
manding the  cause,  with  instructions  to  en- 
ter Judgment  for  the  recovery  of  a  portion 
only  of  the  property  sued  for.     Affirmed. 

See  same  case  below,  48  C.  C.  A.  641,  IQQ 
Fed.  763. 

Statement  by  Mr.  Justice  XKeKevnftt 
Ejectment  brought  in  the  circuit  court  of 
the  United  States,  ninth  circuit,  northern 
district  of  California,  l^  the  United  States 
against  tlie  California  Dry  Dock  Company. 
Pending  the  bearing,  the  latter  company 
sold  and  transferred  its  title  to  the  Mission 
Rock  Company,  a  corporation,  which  there- 
upon entered  into  possession  of  the  proper- 
ty. By  stipulation  the  Mission  Rock  CJom- 
pany  was  substituted  as  defendant,  and  u 
amended  and  supplemental  complaint  was 
tiled. 

The  property  sued  for  was  described  by 
metes  and  bounds,  and,  it  was  alleged,  con- 
stituted a  "tract  of  land,  being  a  square,  in- 
cluding the  rock  known  as  Mission  rode, 
and  containing  14.69  acree,  more  or  leaa, 
and  being  a  fractional  part  of  the  weiiterly 
half  of  section  11,  township  2  south,  range 
6  west,  Mount  Diablo  iNise  and  meridian." 
Damat^B  and  rents  and  profits  were  also 
prayeil,  in  the  aum  of  $366,000. 

By  consent  the  ease  was  tried  by  the 
court,  and  its  findings,  ••  far  as  material, 
are  as  follows: 

"  II.  At  the  date  of  the  admission  of  the 
state  of  California 'into  the  Union,  the  prem-[393] 
ises  surd  for  consisted  of  two  rocks  or  is- 
Innda  adjai^ent  to  one  another  and  project- 
ing above  the  plane  of  ordinary  high  water 
in  the  bay  of  San  Francisoo,  the  larger  vl 
which  rose  to  a  height  of  more  than  20  and 
less  than  40  feet  above  such  high  water. 
Also  of  other  lands  contiguous  thereto  and 
surrounding  said  rocka  or  islands,  which 
were  completely  submerged  and  over  which 
tlie    daily    tides   continuously    llowed    t.vA 


— On  tlif.  rl0At  ct  aiener  0/  upland  la  1 
I  tmoigablK  water — tee  note  to  State  rr  j 
tr  T.  Bridges  (Wash.)  40  L.  R.  A.  603, 
tie  «etidra(laH  vf  Hporlm*  rigM»  frtm  ' 


irond-Bee  note  to  Qrati  T.  Land  A  Blver  Im- 
■ov.  Co.  (C,  C,  App.  Tth  C)  40  L.  R.  A.  398. 
On  title  to  land  under  teater — see  note  to 
sir  X.  Cougle  (Hlcb.)  4a  U  B.  A.  1«1. 


898-805  SiTPKKME  Court  of  the  United  States.  Oct.  Tkrm, 

ebbed.    Tlie  rocks  or  islands  referred  to  are  statutes  of  California   for  the  years  1870. 

laid  down  on  the  chart  in  this  cause,  and  1871,  at  page  801,  is  hereby  referred  to  mud 

marked  Exhibit  'A.*  made   pjirt  hereof." 

"III.  The  areas  of  these  rocks  or  islands  *'  The  lands  herein  described  include  the 
above  ordinary  high-water  mark  at  the  time  lands  sued  for  in  this  action, 
of  the  admission  of  the  state  of  California  "On  the  11th  day  of  July,  1872,  the  staU 
into  the  Union  were  as  follows:  The  one  of  California,  in  conformity  with  said  act» 
on  the  chart  called  'Mission  rock*  had  an  issued  its  patent  for  the  said  lands  to  said 
area  of  fourteen  one-hundredths  (14-100)  Henry  B.  Ticl.cnor,  purporting  to  convey 
of  an  acre;  the  other  had  an  area  of  one  the  same  to  him.  Said  patent  was  duly  re- 
one-hundredth  (1-100)  of  an  acre.  These  corded  in  liber  1  of  Records  of  Patents, 
rocks  or  islands  rose  abruptly  out  of  the  P^gc  06. 

bay  of  San  Francisco.     Their  sides  to  the        "After  execution  of  the  said  patent,  the 

extent  that  they  were  covered  and   uncov-  «iid  Tichenor  executed  and  delivered  a  deed 

ered  by  the  flow  and  ebb  of  the  tide  varied  of  grant,  bargain,  and  sale,  dated  May   1, 

from    10    to    25   feet,   depending    on    their  1878,  purporting  to  convey  the  said  lands  to 

steepness.     Both  rocks  were  barren,  without  the  California  Dry  Dock   Company,  which 

soil  or  water,  and  were  of  no  value  for  pur-  thereafter,  on  the  6th  day  of  June,   1900, 

poses  agricultural  or  mineral.     Tliey  lay  at  executed  and  delivered  to  the  Mission  Rock 

a  distance  of  about  half  a  mile  of  the  then  Company,  the  defendant,  a  like  deed  tp  the 

sliore   line  of  that  part   of  the   bay   upon  said   lands.     The   last-named  company'   hae 

wliich   the  city  of   San  Francisco   fronted,  not,  since  said  date,  conveyed  to  any  person 

Navigable   water  divided   and   still   divides  or  corporation  the  said  lands, 
the  lands  sued  for  from  the  mainland,  and       "IX.  The  California  Dry  Dock  Company, 

surrounded  and  now  surrounds  them.  upon  going  into  possession  of  said  lands  so 

"IV.  The     lands    described    in   the   com-  conveyed,  undertook  the  improvement  of  tlie 

plaint  were  not,  at  the  date  of  the  admis-  sJime  hj  filling  in  portions  of  the  submerged 

sion    of   the    state   of    California   into    the  lands  immediately   around   and   contiguous 

Union,  within  the  boundaries  of  any  valid  to  said  islands  or  rooks,  with  many  thou- 

private    or    pueblo   grant   of    lands   of   the  sands  of  tons  of  rock,  thus  increasing  the 

Spanish  or  Mexican  governments.  available    area    of    said    lauds    to    about   4 

"  V.  No    approved    plat    of    the    exterior  acres,    upon     which    extensive    warehouses 

limits  of  the  city  of  San  Francisco,  as  pro-  were  btiilt  by  it,  and  wharves  erected  for 

vided  by  the  terms  of  5  5  of  the  act  of  July  the  acconiniodation  of  shipping. 
1,   1804    (13   Stat.   332).  has  been   filed  or        "Since  the  issuance  of  the  8t;ito   patent 

rendered  to  the  Ceneral  Land  Office  of  the  hereinbefore      referred      to,     the      patentee 

Uiiited  States,  or  of  the  state  of  California,  thereof  up  to  May   1,   1878,  the  Californi* 

The  lands  sued  for  in  this  action  are  within  i>ry  Dock  Company  from  said  time  to  the 

such  exterior  limits.  6th  day  of  June,   1000,  and   the  defendant 

"VI.  On  the  13th  day  of  January,  1899,  from   said   last-named   date   to   the   present 

the  President  of  the  United  States,  purport-  'time  have  been  in  continuous  and  uninter-[* 

in<y   to  act  in   conformity   with   the   act  of  mpted  possession  of  the  said   lands,   using 

July  1,  1804,  already  referred  to,  issued  the  the  same  and  the  improvements  thereon  for 

following  order:  commercial  purposes,  and  claiming  to  be  tlie 

absolute  owner  thereof." 

"Executive  Mansion,  January  13.  1809.  „i;''«,*:?'«']""0"  «'  V-'f.  Tl^^v*'",'  ^'l"*  ^^ 

"It  i8  lior<l.y  ordered  that  the  Miwion  is-  Unito.l  States  was  entitled  to  the  hinds  sued 

d  and  the  small  island  southeast  thereof,  '""j  without  damascs  or  rents  and  profit-, 


land 


the 


ship  2  south,  range  6  west,  Mount  Diablo  jtructions  "  to  enter  judgment  for  the  plaii^ 

meridian,  California,  containing,  according  ti^  for  the  recovery  of  tTie  possession  of  the 

to  the  plat,  fourteen  one-hundrljdths  of  aS  ^•'":  '-^•'^"'l^or  rocks  ment  oned  in  the  rec- 

acre  and  one  one-hundredth  of  an  acre,  re-  «^<^'   ~°h"l!!If'  /^P^^^>^«ly^  J*"?^  ^^  " 

spectivelv,    be,    and    they    are    hereby,    de-  ae.vmul    -100  of  an  acre,  and  designated  ej 

o  ared   as   nerinanentlv    re^rved    for   naval  ^'^«  oi\Kc,m\  plat  on  file  in  the  General  T^and 

clared   as   P«™*"«"^'>^^^^/^^^  *^^^";^^^  Omce,  approved  October  12,  1898.  as  loU  1 

purposes.                         William  McKinley.  ^^^  ^  of  section  11,  township  2  south,  range 

'm.^M'i     mttrrrr    i%_  xv             J         «  ikr      u    io/i>i  ^  w^st,  Mouut  Diablo  meridian,  California; 

,894]     •';yil.  On  the           day  of  March    1864,  ^,^^  ^  ^^^      ^3  ^j,^  remainder  of  the  land 

the  Unitecl  States  surveyor  general  for  the  ^^^^  ^       ^Q  the  plaintiff  take  nothing." 

state  of  California  extended  the  public  sur-  ^g  ^  ^.   ^   ^^^   109  Fed.  703.    This  writ  of 

vey  so  as  to  comprehend  and  include  the  ^„,^^  ^^  thereupon  sued  out. 

ixx^ks  or  islands  and  the  lands  in  contro-  ^ 
versy  in  the  present  suit. 

"  VIII.  On   April   4.    1870,   the  governor  Solicitor   Cfeneral   Rioharde    argued  the 

of  the  state  of  California  approved  an  act  cause  and  filed  a  brief  for  plaintiflf  in  error: 

of  the  legislature  of  the  state  entitled,  *An  Upon  the  acquisition  of  California  fron 

Act    to   Provide  for  the   Sale   and   Ck)nvey-  Mexico,  the  United  States  became  the  owner 

ance   of   Certain   Submerged   Lands  in   the  of  all  the  land  in  California,  both  the  tldt 

City  and  County  of  San  Francisco  to  Henry  lands  and  the  upland. 

/A  Tichenor/  which   act  ae  printed  in  the  Han  Frandaco  v.  LeRoy,  138  U.  S.  656,  34 

see  iM  V.  8. 


1902. 


United  States  v.  Mission  Rock  Cq. 


L.  od.  109G,  11  Sup.  Ct.  Kop.  304;  Knight  v. 
Vniied  Land  Asso.  142  V.  S.  161,  35  L.  ed. 
974.   12  Sup.  Ct.  Rep.  258. 

The  tide  or  submerged  lands  the  United 
States  look  in  trnist  for  the  future  state  of 
California. 

San  Francisco  v.  LeRoy,  138  U.  S.  656,  34 
L.  ed.  1(»96,  11  Sup.  Ct.  Rep.  304:  Knight  v. 
United  Land  Asso.  142  U.  S.  161,  35  L. 
ed.  974,  12  Sup.  Ct.  Rep.  258. 

The  land,  which,  under  this  doctrine,  went 
to  the  original  states  when  the  Revolution 
took  place,  and  to  the  subsequent  states 
upon  their  admission  to  the  Union,  is  sub- 
merged lands, — land  under  water, — not  land 
above  water.  The  control  over  the  naviga- 
ble waters  included  the  owner^ihip,  in  trust 
for  tlie  people,  of  the  soils  covered  by  such 
water. 

Martin  v.  Waddell,  16  Pet.  367,  10  L.  ed. 
997;  Weber  v.  State  Harbor  Comrs.  18  Wall. 
57,  21  L.  ed.  798;  Illinois  C.  R.  Co.  v.  Il- 
linois, 146  U.  S.  387,  36  L.  ed.  1018,  13  Sup. 
Ct.  Rep.  110;  Shivcly  v.  Bowlby,  152  U.  S. 
J,  38  L.  ed.  331,  14  Sup.  Ct.  Rep.  548. 

The  island  or  islands  known  as  Mission 
Rock  never  had  boon,  nor  are  they  now,  tide 
'and,  or  submerged  land,  or  soil  under  navi- 
gtible  waters. 

Com.  V.  Shaw,  14  Serg.  &  R.  9. 
Ciirricd  to  its  logical  conclusion   the  con- 
tention that,  if  there  was  any  land  reserved 
Under    the   act    admitting   California   as    a 
*^ate,   it  was  only  "public  lands,"  meaning 
thereby  land  "subject  to  sale  or  other  dis- 
posal  under  general  laws,"  would  strip  the 
tj'iiited  States  of  all  its  lands  except  such  as 
"W-cre   open  for   pre-emption  and  sale  under 
I5"en€»ral  \'d\v%. 

Leavenworth,  L.  d  O.  R.  Co.  v.  United 
Piatt's,  92  U.  S.  733,  23  L.  ed.  034;  Wilcox 
"V.  Jackson,  t'X  dim.  M'Conncl,  13  Pet.  498, 
lO  1^.  ed.  204:  Xnrhnll  v.  ."^nugcr,  02  U.  S. 
Tei,  23  L.  ed.  769;  Duolaii  v.  Carr,  125  U.  S. 
tSlS.  31  L.  ed.  844,  8  Sup.  Ct.  Rep.  1228; 
^£ann  v.  Tauoma  Land  Co.  ir»:^  T^.  S.  273,  38 
J-,  ed.  714,  14  Sup.  Ct.  Kcp.  820. 

Parts  of  the  public  doniJiin  may  be  rc- 
^Cirvcnl  from  pre-emption  or  sale,  and  set 
*>^4jart  fur  public  uses. 

(irisar  v.  McDoucll,  0  Wall.  :?(i3,  18  L.  ed. 
^Ii3. 

Submerged  lands  surroinuling  an  island 
i»x  the  Bay  of  San  Francisco,  half  a  mile 
^»~oin  shore,  and  sep<irated  from  it  by  navi- 
Ssxble  waters,  could  not  be  conveyed  or  used 
^ accept  in  connection  with  the  island  which 
^^ey  surrounded. 

Illinois  C.  R.  Co.  v.  Illinois,  146  U.  S.  387, 

L.  ed.  1018,  13  Sup.  Ct.  Rep.  110. 

The   state   had    no    power   to   convey   the 

*^^nds,  to  be  held  distinct  from  Mission  Rock 

*^^d  in  oppo.*ition  to  the  title  of  the  United 

^t^te3  to  one  of  its  islands. 

Stocl'ham  v.  Broiming,  18  N.  J.  Eq.  390; 

•^.  O,  Blakslee  Mfg.  Co.  v.  E.  O.  Blakslee's 

^ona  Iron  Woiks,  129  N.  Y.  155,  29  N.  E.  2. 

The  title  of  the  United  States  to  Mission 

Tlock  was  absolute  and  unqualified,  and  the 

•Authority  of  the  United  States  over  the  sur- 

Yt>unding  navigable   waters   and   submerged 

Und  was  supreme;   the  right  of  the  state 
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in  the  interests  of  navigation  and  commeroe 
being  subordinate  to  that  of  the  United 
States. 

United  Slates  v.  BrUinqham  Bay  Boom  Co. 
176  U.  S.  211,  44  L.  ed  437,  20  Sup.  Ct.  Rep. 
343. 

Whether  the  title  to  the  submerged  lands 
of  navigable  waters  is  in  the  state  or  in  the 
riparian  owners,  it  was  acquired  subject  to 
the  rights  which  the  public  have  in  the  navi- 
gation of  such  waters 

Scranton  v.  Whrrh^r,  170  U.  S.  141,  45 
L.  ed.  126,  21  Sup.  Ct.  Rep.  48. 

Whatever  right  the  state  held  in  the  tide 
lands  or  submerged  lands  surrounding  the 
island  was  subordinate  and  subservient  to 
right  of  access  to  the  na\~igjible  water,  which 
went  with  the  upland. 

Button  V.  Strong,  1  Black,  1,  17  L.  ed. 
339;  Weber  v.  State  Harbor  Comrs.  18  Wall. 
57,  21  L.  ed.  708;  Yntcs  v.  Mihvauhre,  10 
Wall.  497,  19  L.  ed.  984;  L(tf,c  Superior 
Land  Co.  v.  I'Jmcrson,  38  Minn.  400,  38  N. 
W.  200;  Hanford  v.  St.  Paul  d  D.  R, 
Co.  43  Minn.  104,  42  N.  \^^  500. 

The  improvements,  made  at  ^lission  Rock 
were  of  such  a  chaiacter  thnl  thi*v  neees- 
sarily  became,  when  made,  a  part  of  tlie  is- 
land itself,  impossible  to  be  separated,  and 
therefore  the  property  of  the  o>\Tier  of  the 
island. 

Led  yard  v.  Ten  Eyek,  36  Barb.  102;  Nich- 
ols V.  Lr,i  is,  15  Conn.  137. 

Kespooting  the  authority  of  the  President 
to  set  n-idc  ]):u(rls  of  land  belonging  to  the 
United  States  for  particular  public  uses, 
sn-  — 

Crisar  v.  Mvlhurell,  6  Wall.  363,  18  L. 
ed.  863,   17  Ops.  Atty.  Gen.  160. 

The  United  States  as  the  owner  of  this  is- 
land had  tlie  ri^lit  of  access  to  the  navigable 
waters  surrounding  it. 

Shirley  v.  Bishop,  67  Cal.  543,  8  Pac.  82; 
Gould,  Waters,  3d  ed.  §  174;  1  Dill.  Mun. 
Corp.  4th  ed.  KiO;  Potomac  S.  B.  Co.  v.  Up- 
per Potomac  S.  B.  Co.  100  U.  S.  073,  27  L. 
ed.  1070,  3  Sup.  Ct.  Rep.  445,  4  Sup.  Ct.  liep. 
1.1;  Polhemus  v.  Batcinan,  00  N.  J.  L.  163, 
37  Atl.  1015;  Sai/rc  v.  Xeuark,  60  N.  J.  Eq. 
361,  48  L.  R.  A.  722,  45  Atl.  985. 

Mr.  Charles  Page  argued  the  cause,  and, 
with  Messrs.  Edward  J.  McCutehen  and 
Samuel  Knight,  filed  a  brief  for  defendant  in 
error : 

A  state  upon  admission  becomes  endowed 
with  all  the  rights  over  persons  and  property 
which  the  original  states  had  and  have,  ex- 
cept so  far  as  any  such  rights  may  be  spe- 
cially and  expressly  reserved  by  the  United 
Stntes. 

Pollard  v.  Haqcn,  3  How.  221,  11  L.  ed. 
570;  Shively  v.  Bovlby,  152  U.  S.  27,  38  L. 
ed.  341,  14  Sup.  Ct.  Rep.  ,548;  Illinois  C.  R. 
Co.  V.  Illinois,  140  U.  S.  434,  36  L.  ed.  1018, 
13  Sup.  Ct.  Rep.  110;  Ft.  Leavenworth  R. 
Co.  V.  Loicc,  114  U.  S.  526,  29  L.  ed.  264,  6 
Sup.  Ct.  Rep.  995. 

It  has  been  uniformly  held  that,  upon  the 
admission  of  a  state  into  the  Union,  the 
tide  lands  or  the  lands  under  tide  waters 
vest  in  tlie  state. 

There  is  no  distinction  between  lands  di- 
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urnally  covered  and  uncovered  by  the  tides, 
and  lands  which  arc  constantly  covered  by 
tlir  tides,  even  when  at  their  lowest  stage. 

I'oUard  v.  Uagcn,  3  How.  230,  11  L.  ed. 
674;   Oilman  v.  Philadelphia,  3  Wall.  726, 

18  L.  ed.  100;  Martin  v.  Waddcll,  16  Pet. 
410,  10  L.  ed.  1012;  San  Francisco  v.  LeRoy, 
138  U.  S.  671,  34  L.  ed.  1101,  11  Sup.  Ct. 
R€*p.  304 ;  Weber  v.  State  Harbor  Comra,  18 
Wall.  65,  21  L.  ed.  802;  Lotcndes  v.  Hunting- 
ton, 153  U.  S.  1,  38  L.  ed.  616,  14  Sup.  Ct. 
Kcp.  758. 

J'lie  fact  that  there  is  no  tide  land  in  the 
Great  Lakes  does  not  affect  the  right  of  the 
state.  Tiiat  right  is  the  right  to  the  soil 
under  its  navigable  waters. 

/Uinois  C.  it.  Co.  v.  Illinois,  146  U.  S.  436, 
36  L.  ed.  1037,  13  Sup.  Ct.  Rep.  110;  Monis 
v.  United  Slates,  174  U.  S.  236,  43  L.  ed.  960, 

19  Sup.  Ct.  Kep.  649;  Mann  v.  Taeoma  Land 
Co.  153  U.  S.  273,  38  L,  ed.  714,  14  Sup.  Ct. 
Kep.  820;  Knight  v.  United  Land  Asso.  142 
U.  S.  183,  35  L.  ed.  982,  12  Sup.  Ct.  Rep. 
2.58:  Hardin  v.  Jordan,  140  U.  S.  381,  35  L. 
eil.  433,  13  Sup.  Ct.  Rep.  808,  838;  Packer  v. 
J{ird,  137  U.  S.  661,  34  L,  ed.  819,  11  Sup.  Ct. 
Kep.  270;  St.  Clair  County  v.  Lovingsion, 
23  Wall.  04,  23  L.  ed.  62;  Barmy  v.  Keokuk, 
ja  i:.  S.  336,  24  L.  ed.  224;  GUman  v.  Phila- 
dvlphia,  3  Wall.  726,  18  L.  ed.  100:  Mum- 
ford  V.  Wardxcell,  6  Wall.  436,  18  L.  ed.  761 ; 
Smith  V.  Maryland,  18  How.  74,  15  L.  ed. 
2C9;  Goodtiile  v.  Kibbe,  9  How.  471,  13  L. 
ed.  220;  Pacific  Oas  Improv.  Co.  v.  Ellert, 
64  Fed.  421.  See  also  Oakland  v.  Oakland 
M'aler  Front  Co.  118  Cal.  182,  50  Pac.  277. 

The  right  of  the  state  to  its  navigable 
waters  includes  the  right  to  the  fish  in 
them  and  the  use  of  the  beds  for  the  plant- 
ing of  oysters,  to  the  exclusion  of  the  citi- 
zens of  other  states. 

MeCready  v.  Virginia,  94  U.  S.  391,  24  L. 
ed.  248 ;  Smith  v.  Maryland,  18  How.  74,  15 
L.  ed.  269;  Huntington  v.  Lowndes,  40  Fed. 
630. 

The  United  States  may  appropriate  tide 
lands  though  sold  by  the  state,  if  the  neces- 
sities of  commerce  shall  require  them;  but 
if  they  have  been  improved,  they  can  be 
taken  only  upon  due  compensation  made. 

Scranton  v,  Whceln;  6  C.  C.  A.  585,  16 
U.  S.  App.  152,  57  Fed.  812;  Monongahela 
7\av.  Co.  V.  Vnittd  States,  148  U.  S.  312,  37 
L.  ed.  403,  13  Sup.  Ct.  Rep.  622. 

The  state  may  create  an  obstruction  to 
njivigation  when  conmieree  will  be  thereby 
aided. 

(iilman  v.  Philadelphia,  3  Wall.  713,  18  L. 
ed.  90;  Assante  v.  Charleston  Bridge  Co.  41 
Fed.  365:  Bhea  v.  Newport  N.  rf  M.  Valley 
U.  Cn.  M)  Fed.  16:  Willamette  Bridge  Co.  v. 
Hatch,  125  U.  S.  1,  31  L.  ed.  629,  8  Sup.  Ct 
Kep.  811. 

The  state  may,  in  aid  of  its  own  commerce, 
remove  obstructions,  deepen  channels,  and 
ini[)rove  them  generally,  if  such  acts  do  not 
impair  their  navigation,  or  defeat  any  sys- 
tem provided  by  the  general  government. 

Mobile  County  v.  Kimball,  102  U.  S.  699, 
20  J.,  ed.  240. 

To  ffivc  to  the  United  States  the  right  to 
trmtsfer  to  a,  citizen  the  title  to  the  shores 
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and  the  soils  under  the  navigable  waters 
would  be  placing  in  their  hands  a  weapon 
which  might  be  wielded  greatly  to  the  in- 
jury of  state  sovereignty,  and  deprive  the 
states  of  the  power  to  exercise  a  numeroui 
and  important  class  of  police  powers. 

Pollard  V.  Hagan,  3  How.  230,  11  L.  ed. 
574. 

The  reason  for  conceding  the  right  of  the 
state  to  the  lands  under  navigable  waters 
applies  equally  to  the  rocks  that  project 
from  such  waters. 

Shively  v.  Bowlby,  162  U.  8.  1.  49,  38  L 
ed.  331,  349,  14  Sup.  Ct.  Rep.  548. 

The  admi.ssion  of  the  state  on  an  equal 
footing  with  the  original  states  gave  to  it  all 
propeity  above  and  below  high  water,  not 
already  given  into  private  ownership,  or  not 
reserved  by  the  United  States  in  the  act  of 
admission. 

Nichols  y.  Boston,  98  Mass.  42,  93  Am. 
Dec.  132;  Shively  v.  Boulby,  152  U.  S.  14, 
38  L.  ed.  336,  14  Sup.  Ct.  Rep.  548 ;  Peopls 
V.  Godfrey,  17  Johns.  230,  9  Am.  Dec.  203; 
Ft.  Leavenworth  R.  Co,  v.  Loire,  114  U.  8. 
538,  29  L.  ed.  269,  5  Sup.  Ct.  Rep.  995. 

The  words  "public  lands'*  do  not  include 
lands  below  high-water  mark. 

Mann  v.  Taeoma  Land  Co.  153  U.  S.  27JI. 
38  L.  ed.  714,  14  Sup.  Ct.  Rep.  820;  /y^aufii- 
north,  L.  d  G.  R.  Co.  v.  United  States,  Jtt 
IT.  S.  733,  23  L.  ed.  634;  Doolan  v.  Carr.  12.1 
U.  S.  618, 31  L.  ed.  844,  8  Sup.  Ct.  Rep.  1228; 
\ewhall  v.  Sanger,  92  U.  S.  761,  23  L.  ed. 
769 ;  Shively  v.  Bowlby,  152  U.  S.  4!),  .38  L 
ed.  349,  14  Sup.  Ct.  Rep.  548;  Morris  v. 
United  States,  174  U.  S.  237,  43  L.  ed.  9(11, 
19  Sup.  Ct.  Rep.  649;  Barney  v.  Keokuk,  94 
U.  S.  324,  338,  24  L.  ed.  224,  228;  Illinois 
C.  R.  Co.  V.  Illinois,  146  U.  S.  387,  36  L.  ed. 
1018,  13  Sup.  Ct.  Rep.  110;  State  v.  Pacifie 
Guano  Co.  22  S.  C.  50;  Allegheny  City  v. 
Reed,  24  Pa.  39. 

Mr.  Charles  Page  also  filed  a  supplemental 
brief  for  defendant  in  error: 

At  common  law  the  right  of  the  owner  of 
lands  fronting  on  the  shore  to  wharf  out 
does  not  exist. 

Shively  v.  Bowlby,  162  U.  S.  27,  38  L.  ed. 
341,  14  Sup.  Ct.  Rep.  548;  Weber  v.  8t<U( 
Harbor  Comrs.  18  Wall.  65,  21  L.  ed.  802. 

California  may  sell  its  submerged  lands 
free  of  any  easement  whatever  in  favor  of 
the  riparian  proprietor. 

Pacific  Gas  Improv.  Co.  v.  Ellert,  64  Fed. 
425. 

The  alienation  of  the  tide  lands  b^  tic 
state  may  prevent  access  to  the  naviga^^^ 
waters  of  the  bay. 

Oakland  v.  Oakland  Water  Front  Co.  U^ 
Cal.  160,  50  Pac.  277. 

Mr.  Justice  McKenna,  after  stating  the 
case,  delivered  the  opinion  of  the  court: 

**  It  will  be  ob^rved,"  as  was  said  by  the 
circuit  court  of  appeals,  "  that  the  judginent 
[of  the  circuit  court]  is  not  limited  to  tbe 
two  rocks  or  islands  embraced  in  the  eaw* 
utive  order  of  January  13, 1899,  the  one  cov- 
ering 14-100  and  the  other  1-100  of  an  wen, 
but  awards  the  government  the  entire  tract 
of  14.69  acres,  including  the  warehouses  and 
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other  improvements  constructed  by  the  de- 
fendant and  its  predecessors  in  interest." 
The  circuit  court  of  appeals  confined  the  re- 
covery of  the  plaintiir  to  the  rocks  proper, 
and  awarded  the  submerged  lands  to  the  de- 
fendant. The  controversy  then  is,  Which 
party  has  the  title  to  the  latter?  The  de- 
fendant in  error  is  the  successor  of  the 
rights  and  title  of  the  California  Dry  Dock 
Company,  that  company  being  grantee  of 
Henry  B.  Tichenor,  who  received  the  patent 
for  the  lands  on  the  11th  of  July,  1872, 
from  the  state  of  California,  in  pursuance 
of  and  in  conformity  with  an  act  of  the 
}legi8lature  of  the  state,  entitled,  "An  Act  *to 
Provide  for  the  Sale  and  Conveyance  of  Cer- 
tain Submerged  Lands  in  the  City  and 
County  of  San  Francisco  to  Henry  B.  Tich- 
enor."    Cal.  Stat.  1870-71,  p.  801. 

Had  the  state  the  title  to  convey?  The 
plaintiff  in  error,  in  effect,  contests  this,  and 
asserts,  besides,  a  right  to  the  submerged 
land  as  an  easement  appurtenant  to  the  is- 
lands. 

The  title  and  dominion  which  a  state  ac- 
i]uire8  to  lands  under  tide  waters  by  virtue 
of  her  sovereignty  received  elaborate  consid- 
Esration,  exposition,  and  illustration  in  the 
2ase  of  Shively  v.  Bote  lb  y,  152  U.  S.  1-58, 
38  L.  ed.  331-352,  14  Sup.  Ct.  Rep.  548. 
Prior  cases  are  there  collected  and  quoted, 
among  others,  Weher  v.  State  Harbor 
f)omr8.  18  Wall.  65,  21  L.  ed.  801.  From  the 
latter  as  follows  (and  the  case  concerned 
tide  lands  in  California)  :  ^'Although  the 
bitlc  to  the  soil  under  the  tidewaters  of  the 
bay  was  acquired  by  the  United  States  by 
cession  from  Mexico,  equally  with  the  title 
to  the  upland,  they  held  it  only  in  trust  for 
the  future  state.  Upon  the  admission  of 
California  into  the  Union  upon  equal  foot- 
kng  w^ith  the  original  states,  absolute  prop- 
erty in,  and  dominion  and  sovereignty  over, 
oil  soils  under  the  tide  waters  within  her 
limits  passed  to  the  state,  with  the  conse- 
€]uent  right  to  dispose  of  the  title  to  any 
part  of  said  soils  in  such  manner  as  she 
■night  deem  proper,  subject  only  to  the  para- 
mount right  of  navigation  over  the  waters, 
eo  far  as  such  navigation  might  be  required 
^jfy  the  necessities  of  commerce  with  foreign 
nations  or  among  the  several  states,  the 
a^^lation  of  which  was  vested  in  the  gen- 
eral government."  And  Mr.  Justice  Gray 
said,  delivering  the  opinion  of  the  court  in 
Skively  v.  Boidby:  "  Each  state  has  dealt 
-with  the  lands  under  the  tide  waters  within 
its  borders  according  to  its  own  views  of 
jutttice  and  policy,  reserving  its  own  control 
9ver  such  lands,  or  granting  rights  therein 
to  individuals  or  corporations,  whether  own- 
ers of  the  adjoining  upland  or  not,  as  it 
tsonsidered  for  the  best  interests  of  the  pub- 
lic." 

This  right  is  an  attribute  of  the  sover- 
eignty of  the  state,  and  it  follows  that  in 
the  exercise  of  the  right,  as  said  by  Mr. 
Justice  Gray,  the  state  may  "  dispose  of  its 
tide  lands  free  from  any  (>aseniont  of  the 
upland  proprietor."  The  facts  of  the  case 
emphasized  its  doctrine.  Shively  was  the 
»]owner  of  "the  upland.  Bowlby  was  the 
189  V.  8. 


grantee  of  the  state  of  Oregon  of  the  tide 
lands  in  front  of  Shively's  property.  The 
grant  was  sustained.  The  sovereignty  of 
California  and  the  rights  and  powers  de- 
pendent upon  it  are  as  complete  as  those 
of  other  states.  How  has  California  chosen 
to  exercise  them?  In  other  words.  What  is 
the  law  of  California  as  to  the  title  and 
rights  of  riparian  or  littoral  proprietors  in 
the  soil  below  high  water  mark?  Upon  the 
answer  to  these  questions  the  present  liti- 
gation must  be  determined.  The  title  papers 
of  the  defendant  contain  an  act  of  the  legis- 
lature of  the  state  conveying  the  lands  in 
controversy  in  private  ownership,  and  the 
history  of  the  state  shows  that  the  act  was 
in  accordance  with  the  policy  and  practice 
of  the  state. 

The  legislature,  commencing  at  the  first 
session  after  the  admission  of  the  state  into 
the  Union,  made  grants  of  the  tide  lands 
to  municipalities  under  conditions  which 
contemplated  their  being  conveyed  to  and 
held  in  private  ownership.  Among  these 
was  the  act  of  March  20,  1851,  known  as  the 
"beach  and  water  lot  Act."  [Cal.  Stat. 
1851,  p.  309,  chap.  41.]  It  was  entitled, 
"An  Act  to  Provide  for  the  Disposition  of 
Certain  Proi)erty  of  the  State  of  Cali- 
fornia." Section  1  provided  that  "all  the 
lots  of  land  situated  within  the  following 
boundaries  according  to  the  survey  of  the 
city  of  San  Franeisjco  and  the  map  or  plat  of 
the  same  now  on  record  in  the  office  of  re- 
corder of  the  county  of  San  Francisco  are 
known  and  designated  in  this  act  as  the  San 
Francisco  Beach  and  Water  Lots ;  that  is  to 
.«<ay,  beginning  at  the  point/'  etc.  Then  fol- 
lows a  description  by  streets,  which  includes 
a  portion  of  the  bay.  Section  2  grants  the 
use  and  occupation  of  the  land  for  ninety - 
nine  years, and  confirms  grants  of  lands  sold 
by  authority  of  the  ayuntamiento,  or  town 
or  city  council,  or  by  any  alcalde  of  said 
town  or  city;  and  §  4  makes  the  boundary 
line  described  in  the  1st  section  a  perma- 
nent water  front  of  the  city.  These  acts 
came  up  for  consideration,  and  the  character 
of  the  title  conveyed  was  defined  in  Smith 
V.  Morse,  2  Cal.  524;  Eldridge  v.  Cowell,  4 
Cal.  87;  Chapin  v.  Bourne^  8  Cal.  294;  Hy- 
man  v.  Read,  13  Cal.  445;  HoUaday  v.  Frifi 
bie.  15  Cal.  635;  •Wheeler  y.  Miller,  16  Cal.[406J 
125;  San  Francisco  v.  Straut,  84  Cal.  124, 
24  Pac.  814. 

These  cases  all  expressed  under  varying 
facts  the  validity  of  the  title  conveyed  by 
the  acts  of  the  legislature.  They  are  re- 
viewed in  Pacific  Gas  Improv.  Co.  v.  Ellert, 

64  Fed.  421. 

In  Taylor  v.  Underhill,  40  Cal.  473,  Mr. 
Justice  Temple  said,  speaking  of  lands  be- 
low high-water  mark:  "  The  state  can  prob- 
ably sell  the  land,  and  authorize  the  pur- 
chaser to  extend  the  water  front  so  as  to 
enable  him  to  build  upon  this  land     .     .     ." 

The  decisions  cover  a  period  of  many 
years,  and  have  become  a  rule  of  property 
and  the  foundation  of  many  titles.  As  said 
by  Circuit  Judge  Ross,  delivering  the  opin- 
ion of  the  circuit  court  of  appeals:  "A 
large  and  valuable  part  of  the  city  of  San 
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Francisco,  extending  from  the  present  water 
front  to,  in  some  places,  Montgomery  street, 
was  at  the  time  of,  and  subsequent  to,  the 
admission  of  California  into  the  Union  a 
part  of  the  submerged  lands  of  the  bay,  bul 
has  since  been  filled  in  by  the  many  hundred 
grantors  under  the  city  and  state,  who  have 
erected  buildings  and  improvements  thereon 
at  costs  running  into  many  millions  of  dol- 
lars. All  of  this  was  done  in  aid  of  com- 
merce, in  the  upbuilding  of  a  great  city 
upon  the  bay,  and  with  the  encouragement 
and  consent  of  the  general  government.'' 

There  is  nothing  inconsistent  with  these 
views  in  Shirley  v.  Bishop,  G7  Cal.  545,  8 
Pac.  82;  People  v.  Gold  Run  Ditch  d  Min. 
Co.  CO  Cal.  151,  50  Am.  Rep.  80,  4  Pac.  115*2. 
or  in  lleckman  v.  Sicctt,  U9  Cal.  303,  33 
Pac.  1099.  In  Shirley  v.  Bishop  there  was 
no  question  of  riparian  rights.  The  defend- 
ants attempted,  under  a  franchise  from  the 
city  of  Benicia,  to  erect  a  wharf  within  3 
feet  of  the  plaintiff's  wharf,  and  parallel  to 
it  for  00  feet  in  the  navigable  waters  of  the 
straits  of  Carquinez,  and  beyond  the  water 
front  established  by  an  act  of  the  legislature 
of  the  state.  The  building  of  the  wharf  was 
restrained.  The  other  two  cases  expressed 
the  general  doctrine  that  the  title  of  the 
state  to  the  lands  covered  by  navigable 
waters  is  held  in  trust  for  the  public.  That 
doctrine  is  declared  in  all  of  the  cases.  It 
has  a  conspicuous  illustration  in  the  Lake 
Front  Case  [Illinois  C  H.  Co.  v.  Illinoifi], 
146  U.  S.  463,  30  L.  ed.  1040,  13  Sup.  Ct. 
Rep.  110.  The  doctrine  and  its  limitations 
[407] *are  expressed  in  77 ccA•»la/^  v.  Suctt,  99  Cal. 
309,  33  Pac.  1102,  and  in  Shively  v.  Bonlby. 
The  court  said  in  Hcckman  v.  Sicett.- 
"  Navigable  streams  and  the  shores  to  ordi- 
nary high-water  mark  are  hold  by  tlio  state 
in  trust  for  the  public;  but  qualifud  riglits 
therein  may  be  granted,  so  far  as  they  are 
not  inconsistent  with,  or  are  in  aid  of,  the 
principal  uae»  viz.,  for  the  purposes  of  navi- 
gation." In  other  words,  the  rights  granted 
must  be  in  aid  of  commerce;  and  it  is  rec- 
ognized, as  we  have  seen,  in  judicial  deci- 
sions, and  established  by  practical  examples, 
that  the  conveyance  by  the  state  of  its  title 
to  tide  lands,  to  bt^  held  in  private  owner- 
ship, free  from  any  easement  of  the  upland 
proprietor,  is  in  aid  of  eonnnercc,  and  there- 
for in  strict  p4M- forma  nee  of  the  state's  trust. 
See,  in  addition  to  the  other  cases  Oakland 
V.  Oakland  Water  Front  Co.  118  Cal.  100, 
60  Pac.  277. 

2.  A  claim  was  made  in  the  circuit  court 
of  appeals  by  the  plaintill  in  error  under 
^  b  oi  tlie  act  of  Congress  of  July  1,  18(14, 
entitled.  "An  Act  to  Kxpedite  the  Settle- 
ment of  Titles  to  Lands  in  the  Slate  of  Cali- 
fornia.' 13  Stat,  at  L.  333,  chap.  194.  By 
that  section  tlie  title  of  the  United  States 
to  the  lands  within  the  corporate  limits  of 
the  city  of  San  Kranei^-o  was  reliiuiuished 
and  grunted  to  the  <!ity  "  for  the  uses  and 
pur|)Oses "  sjMM-ilied  in  a  certain  ordinanee 
of  the  eilv  ralle«l  tlie  V^an  Ne>s  ordinance, 
which  oi«iinanee  had  l)een  ratified  by  the 
legislature  of  the  state.  Answering  and  dis- 
BO^iin};  of  the  contention  of  the  plaintiff  in 
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error,   the   circuit   court   of   appeals   said: 
''  Those  uses  and  purposes    .     .     .    had  no    « 
relation  whatever  to  the   rocks  or  islands... 
here  in  controversy,  which  were  and  are  fai^ 
outside  of  the  pueblo  grant  of  lands  claime<^^ 
by  and  confirmed  to  the  city."    This  is  nofe:^ 
contested  here,  but  it  is  urged  that  *'th^ 
order  of  President  McKinley  may  be  read  , 
not  as  a  reservation  under  that  act,  but  as 
an  appropriation  of  Mission  island  and  the 
small    island    southeast   thereof,    with    the 
shores,  contiguous  submerged  land,  and  nav- 
igable  water   appurtenant   thereto,    perma- 
nently for  naval  purposes."    There  are  two 
answers  to  the  contention.    The  order  of  the 
President  explicitly  designates  the  islands 
proper,  and,  besides,  limits  the  areas  appro- 
priated to  "14-100  of  an  acre  and  1-100  of  an 
acre  respectively."     At  the  time  the  order 
*was  made  the  land  in  controversy  had  been[ 
reclaimed  by  the  California  Dry  Dock  Com- 
pany, and   upon   it  were  "  extensive  ware- 
houses," which  had  been  built  by  that  com- 
pany, "  and  wharves  erected  for  the  sccom- 
modation  of  shipping."     The  property  was 
so  valuable  that  the  p^aintiiT  in  error  re- 
garded itself  damaged  by  its  withholding  in 
the  sum  of  $250,000,  and  the  rental  thereof 
was  alleged  to  be  $5,000  per  annum.     It  is 
not  conceivable  that  the  President,  hy  hi^ 
order,  intended  to  appropriate  so  valuable  a 
property  without  explicit  declaration,  or  to 
leave  the  appropriation  to  result  as  **  ap- 
purtenant "  to  the  rocks. 
Judgment  affirmed. 


CHATTANOOGA   NATIONAL   BUILDING       ^ 
&  LOAN  ASSOCIATION,  Petitioner, 

V. 

WILLIAM  H.  DENSON  and  Rosa  E.  Den-    ^, 

son. 

(See  S.  C.  Reporter's  ed.  408-417.) 

Foreign  corporations — tthai  constitutes  dc 
ing  business  within  the  state. 

The  granting  of  a  loan  by  a  Tennessee  bnlldlnr 
and  loan  nssoclation  to  a  citizen  of  Alnbnme 
upon  ttie  la  Iter's  signed  application,  solldte* 
by  a  traveling  agent  for  the  association,  an 
the  talclDg  as  security  of  a  note  and  morr 
gage  ezeciitod   within  the  state  by   the  bor 
rower,  coastltute,  regardless  of  the  form  ai 
terms  of  such  instruments,  the  doing  of  but 
ness  in  the  state,  within  the  meaning  of  AI 
Const,  art.  14.  and  Ala.  Code  1800.  ff  131 
1818,    1310,    requiring    foreign    corporatioi 
doing  any  business  within  the  state  to  desi. 
nntc  a  local  ngcnt  for  service  of  process,  ai 


Note. — On    rccofjnition   or   erclusion  of   fc:^==^ 
ci(fn  rorporntion^ — see  note  to  Cone  Export  * 

(Commission   Co.   v.   roole    (8.   0.)    24  U.  R.  ^ 

2S0. 

As  h>  (.rcJusinn  of  fonifjn  corporation  a$     «^^* 
ihtf  1 1<  n m-e  irith  inlrrstule  commerce — see  ncr^^f 
to    Kiiulel    V.    Meok    &    P.     Lltbograpblng    CIT^ 
(C«»lo.»    24    I..   \i.   A.   311. 

As    til    irU'tt  constitutes   denlinff   or  earnt^if 
on  UuiunifH — Ht*o  note  to  State  ▼.  Ray  (N.  cJ*^ 
14   L.   U.   A.   529, 

189  V.  8. 
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to   bavc  a   known   place  of  business  within 
the  state. 

[No.  206.] 

Submitted  March  12,  190S.    Decided  April 

27,  190S, 

ON  WRIT  of  Certiorari  to  the  United 
Stated  Circuit  Court  of  Appeals  for  the 
Fifth  Circuit  to  review  a  decree  wliich  re- 
versed a  decree  of  foreclosure  rendered  by 
the  Circuit  Court  for  the  Southern  Division 
of  the  Northern  District  of  Alabama,  and 
directed  the  bill  to  be  dismissed.  Affirmed. 
See  same  case  below,  46  C.  C.  A.  634,  107 
Fed.  777. 

Statement  by  Mr.  Justice  McKenna: 

Suit  to  foreclose  a  mortgage  given  by  the 
respondents  to  the  petitioner  to  secure  a 
note  for  the  sum  of  $5,000,  given  as  evi- 
dence of  a  loan  made  by  petitioner  to  re- 
spondents. The  petitioner  is  a  building  and 
loan  association,  and  a  corporation  of  the 
state  of  Tennessee ;  tlie  respondents  are  citi- 
M]zen8  of  Alabama.  *One  of  the  defenses  of  re- 
spondents is  that  the  transactions  were  il- 
legal because  petitioner  had  not  complied 
with  the  laws  of  Alabama  in  regard  to  for- 
eign corporations  doing  business  in  the 
state.  Tliis  is  the  only  defense  with  which 
we  are  concerned.  The  circuit  court  ren- 
dered a  decree  foreclosing  the  mortgage, 
which  was  reversed  by  the  circuit  court  of 
appeals,  and  the  bill  was  directed  to  be  dis- 
niis.sed.  40  C.  C.  A.  634,  107  Fed.  777.  The 
case  was  then  brought  here  by  certiorari. 

The  Constitution  of  the  state  of  Alabama 
provides  as  follows: 

"  4.  No  foreign  corporation  shall  do  any 
business  in  this  state  without  having  at 
Icai^t  one  known  place  of  business,  and  an 
authorized  agent  or  agents  therein;  and 
such  corporation  may  be  sued  in  any  county 
where  it  does  business  by  service  of  process 
upon  an  agent  anywhere  in  this  state." 
Ala.  Const,  art.  14. 

The  material  parts  of  the  Code  of  the 
state,  passed  in  e?cecution  of  the  Constitu- 
tion, are  as  follows: 

"  1316.  Foreign  ccuporation  must  file  in- 
strument of  writing  designating  agent  and 
place  of  busincHs  in  this  state. —  Every  cor- 
poration not  orguni/cd  under  the  laws  of 
this  state  shall,  before  engaging  in  or  trans- 
acting any  busine^^s  in  this  state,  file  an  in- 
strument of  writing,  under  the  seal  of  the 
corporation  and  signed  officially  by  the  pres- 
ident and  secretary  thereof,  designating  at 
least  one  known  place  of  business  in  this 
state  and  an  authorized  agent  or  agents  re- 
siding thereat;  and  when  any  such  corpora- 
tipn  shall  abandon  or  change  its  place  of 
business  as  designated  in  such  instrument, 
or  shall  substitute  another  agent  or  agents 
for  the  agent  or  a^nts  designated  in  sucli 
instrument  of  writing,  such  corporation 
shall  file  a  new  instrument  of  writing  as 
herein  provided,  before  transacting  any  fur- 
ther business  in  this  state."  Ala.  Code 
1896. 
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**  1318.  Unlawful  for  foreign  corporation 
to  transact  business  in  this  state  before  dec- 
laration filed;  penalty. —  It  is  unlawful  tor 
any  foreign  corporation  to  engage  in  or 
transact  any  business  in  this  state  before 
filing  the  written  instrument  provided  for 
in  the  two  preceding  sections;  and  any  such 
corporation  that  engages  in  or  transacts  any 
business  in  tliis  state  without  complying 
with  the  provisions  of  the  two  preceding 
sections  •shall,  for  each  offense,  forfeit  and [410 J 
pay  to  the  state  the  sum  of  $1,000."    (Ibid.) 

"  1319.  Unlawful  to  act  as  agent  of  for- 
eign corporation  before  such  declaration  is 
filed;  penalty. —  It  is  unlawful  for  any  per- 
son to  act  as  agent  or  transact  any  business, 
directly  or  indirectly,  in  this  state,  for  or 
on  behalf  of  any  foreign  corporation  which 
has  not  designated  a  known  place  of  busi- 
ness in  this  state  and  an  authorized  agent 
or  agents  residing  thereat,  as  required  in 
this  article:  and  any  person  so  doing  shall, 
for  each  offense,  forfeit  and  pay  to  the  state 
the  sum  of  $500."     (Ibid.) 

There  was  no  point  made  on  the  by-laws 
of  the  association,  and  by  agreement  they 
were  omitted  from  the  record  on  appeal  to 
the  circuit  court  of  appeals,  and  are  also 
omitted  here.  And  it  was  also  stipulated 
"  that  the  complainant  is  a  corporation 
chartered  and  organized  under  and  in  ac- 
cordance with  the  public  statutes  of  the 
state  of  Tennessee,  authorizing  the  creation 
of  corporations  for  carrying  on  the  business 
of  building  and  loan  associations;  that  its 
principal  office  and  place  of  business  is,  and 
was  at  the  time  the  loan  involved  in  this 
case  was  made,  and  has  ever  since  continu- 
ously been,  in  the  city  of  Chattanooga,  state 
of  Tennessee;  and  that  the  loan  to  defend- 
ant, William  IT.  Denson,  involved  in  this 
case  was  made  in  accordance  with  the  power 
and  authority  conferred  on  complainant  by 
its  charter,  and  in  the  manner  prescribed  by 
its  by-laws." 

The  note  executed  by  respondents  was  as 
follows: 

$6,000.00. 

Chattanooga,  Tennessee,  June  10th,  1895. 

On  or  before  nine  years  from  date  I 
promise  to  pay  the  Chattanooga  National 
Building  and  Loan  Association,  at  its  home 
oflice,  Chattanooga,  Tennessee,  five  thousand 
dollars  with  interest  on  the  sum  of  twenty- 
five  hundred  dollars,  at  the  rate  of  six  per 
cent  per  annum,  payable  monthly. 
.....  • 

It  is  further  understood  that  this  note  is 
made  with  reference  to  and  under  the  laws 
of  the  state  of  Tennessee,  and  if  paid  before 
seven  years  from  this  date  such  rebate  from 
the  premium  included  herein  will  be  al- 
lowed as  the  l>oard  of  directors  of  said  asso- 
ciation shall  deem  equitable. 

*The  omitted  part  recited  tliat  the  noie.[411] 
was  for  money  borrowed  on  fifty  shares  of 
stock,  and  expressed  certain  conditions  of 
the  nonpayment  of  the  note  when  due,  or 
the  nonpayment  of  premiums  or  assess- 
ments; and  also  exyre^aK^d  \>\^  tm^ciX.  ^V  ^r^- 
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lonor,  in  case  of  such  nonpaymonts,  to  col- 
let the  debt,  though  not  due,  and  to  fore- 
Jose  the  mortgage.  The  mortgage  covered 
.oU  in  the  city  of  Qadsden,  Elowah  county, 
state  of  Alabama.  It  repeated  the  note  and 
its  conditions,  and  contained  others.  The 
fuels  connected  with  the  execution  of  the 
note  and  mortgage  are  stated  by  the  circuit 
court  of  appeals  as  follows: 

*'  The  complainant  below,  the  Chattan.ooea 
National  Building  &  Loan  Association,  is, 
and  was  at  the  time  the  loan  to  Mr.  Denson 
was  made,  a  corporation  under  the  laws  of 
the  state  of  Tennessee,  with  its  principal  of- 
fice in  the  city  of  Chattanooga,  in  that  state. 
Among  its  corporate  functions  was  the  au- 
thorization, and,  so  far  as  we  arc  advi>ed, 
its  sole  business  was,  to  loan  its  funds  to  its 
stockholders  on  real  estate  security.  It  had 
no  local  oflTice  or  agent  in  Alabama,  but  it 
had  a  traveling  agent  whose  business  it  was 
to  solicit  pubscriptions  to  its  stock,  and  to 
obtain  applications  for  loans,  and  submit  the 
Kanio  to  the  home  otFice  of  the  association  at 
Chattanooga. 

''On  the  25th  of  April,  1805,  appellant, 
l>enson,  who  was  a  resident  of  Gadsden, 
Alabumn,  on  the  Kug;ji>stion  and  at  the  iso- 
licitntion  of  the  agoiit,  signed  at  that  place 
a  written  application  for  fifty  shares  of 
stock  in  the  asHOoiation,  complainant  below, 
appellee  in  this  court.  This  application  was 
forwarded  bv  the  agent,  to  whom  Mr.  Den- 
son delivered  it,  to  the  home  office,  where  the 
stock  was  issued  and  returned  tq  the  agent, 
to  be  by  him  delivered  to  Mr.  Denson.  On 
the  same  day  on  which  he  applied  for  his 
stock,  Mr.  Denson  signed  a  written  applica- 
tion to  the  association  for  a  loan  of  $2,500 
on  the  fifty  shares  of  stock  he  had  applied 
for.  He  ofTered  a  premium  of  $2,600  for  the 
loan,  and  proposed  to  secure  the  loan  and 
premium,  if  his  application  should  be 
granted,  by  a  mortgage  on  certain  real  es- 
tate in  Gadsden,  AIal)ama,  which  he  repre- 
sented to  be  of  the  value,  in  all,  of  about 
$9,000.  Ill  is  application  was  accompanied 
by  the  report  of  two  parties,  selected  by  the 
12] association,  ^fixing  the  value  of  the  property 
which  Denson  pro})osed  to  mortgage  at 
$8,000.  and  the  certificate  of  an  attorney, 
also  selected  by  the  association,  with  refer- 
ence to  the  condition  of  the  title.  This  ap- 
plication was  forwarded  by  the  agent  to  the 
home  office  in  Chattanooga,  where  it  was 
submitted,  along  with  other  applications,  to 
the  board  of  directors,  by  whom  the  applica- 
tion was  granted  and  tlie  loan  directed  to 
be  made  in  accordance  with  the  charter  and 
by-laws  of  the  association.  Thereupon  a 
note  and  deed  of  trust  were  prepared  at  the 
home  offH'e  and  were  sent  to  the  agent  by 
whom  Mr.  Denson*s  application  had  been 
taken  and  forwarded ;  and  at  the  same  time 
the  chock  of  the  association  on  the  Chatta- 
nooga National  Hank  of  Chattanooj^a,  Ten- 
nessee, in  favor  of  W.  H.  Di^nson  for  the 
sum  of  $2,3G7.rM)  was  sent  to  one  D.  P.  (.Jood- 
hue,  of  Gadsden,  with  instructions  to  him 
to  deliver  said  check  to  Mr.  Denson  when  he 
should  have  executed  and  dcliveretl  tiic  note 
and  deed  of  trust.  Upon  the  execution  of 
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the  note  and  deed  of  trust  l^  Denson  and 
wife,  and  the  delivery  of  the  eaine  to  the 
agent,  all  at  Gadsden,  Alabama,  the  agent 
delivered  to  Denson  the  check  for  $2,36f.50, 
directing  him  to  present  the  same  to  the 
First  National  Bank  of  Gadsden,  which 
would  pay  the  same.  The  check  was  pre- 
sented to  the  said  bank,  and  the  face  thereof 
paid  over  to  Denson,  as  the  cashier  said, 
*  under  an  understanding  with  the  said 
building  and  loan  association  and  that  the 
Chattanooga  National  Bank,  on  which  the 
check  was  drawn,  would  pay  the  same  on 
presentation.* " 

And  the  following  testimony  of  the  secre- 
tary of  the  association  was  quoted : 

"At  the  time  the  loan  to  defendant  Den- 
son was  made,  complainant  association  had 
been  for  some  time  soliciting  subscriptions 
to  stock,  and  receiving  applications  for 
loans,  in  the  state  of  Alabama,  and  had  paid 
a  tax,  or  license  fee,  required  under  the 
laws  of  the  state  of  Alabama,  for  forei^ 
corporations  proposing  to  do  business  m 
that  state,  and  complainant's  officers  sup- 
posed and  understood  that  the  payment  of 
this  fee,  or  tax,  was  the  only  condition  with 
which  it  was  necessary  for  them  to  comply 
in  order  to  be  entitled  to  do  business  in  tnat 
state.  Subsequently,  however,  and  some 
months  after  tne  loan  to  defendant  *Denson  [4 
was  made,  complainant  was  informed  by  an 
attorney  in  the  state  of  Alabama  that  the 
Alabama  statutes  required  foreign  corpora- 
tious  doing  business  in  Alabama  to  aesig- 
nato  a  local  agent,  on  whom  process  against 
the  association  could  be  served,  and  also 
a  local  place  of  business  in  that  state. 
Thereupon  complainant  promptly  designated 
such  local  agent  and  place  oi  business,  and 
continued  up  to  the  2d  of  October,  1899,  to 
pay  the  license  tax,  or  fee,  required  of  non- 
resident corporations  doing  business  in  Ala- 
bama, and  to  keep  a  local  agent  and  place 
of  business  in  that  state." 
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Mr.    Robert  Pritchard    submitted    th 
cause  for   petitioner.     J/r.  /.  B,  Sixer  w; 
with  him  on  the  brief: 

The  contract  for  this  loan  was  made  i 
Tennessee. 

Wharton,  Conll.  of  L.  S  421;  Allgeyer 
Louiftiaiia,  Hj5  U.  S.  578,  41  L.  ed.  832.  1' 
Sup.  Ct.  Rep.  427;  Bolder  v.  AuUman  if.  m> 
Co.  UW)  r.  S.  81,  42  L.  ed.  669,  18  Sup.  CW-^rZ^. 
Rep.  liCO;  UVs/rrn  v.  Genesee  Muf.  Ins.  C^^^^^- 
12  N.  Y.  258;  Tayloe  v.  Merchants*  F. 
Co.  »  How.   300,   13  L.  ed.   187;    Glover  ^^ 
Kquitahlc  Mortg.  Co.  31  C.  C.  A.  105.  59 
S.  App.  151.  87  Fed.  518;  State  Mut.  F.  In 
Asso.  V.  Brinkley  Stave  d  Beading  Co.  t 
Ark.  1,  29  L.  R.  A.  712,  31  S.  W.  157;  Ga 
rcttson    V.    North    Atchison  Banky  47  Fi 
867 :  Ilmfc  v.  Goodnoir,  3  N.  Y.  266. 

Tlie  place  of  tlie  note  itself  was  the  sta 
of  Ti'nni^>ee.  and  not  the  state  of  .\labanir     **• 

Wiiartun.  Conll.  of  L.   S$   398,  399,  50"     -^'i 
AutlrruN  v.  I'nml.  13  Pet.  65.  10  L.  ed,  6     — 'j'* 
Pritchard  v.  Norton,  106  U.  S.  124,  27  L.^^^- 
n>4.  1  S\ip.  Ct.  Ucp.  102;  Andruss  v.  Piopl    ^f 
lUdq.  I.,  d  ^'11 .  Assa,  'M\  C.  C  A.  336.  04  F— e^' 
575;   Ihtjan  v.  Lvuis,  79  Tex.  240.  12  1*.       ^* 
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A.  93,  14  S.  W.  1024;  Qlover  v.  Equitable 
Mortg.  Co,  31  C.  C.  A.  105,  59  U.  S.  App. 
151,  87  Fed.  518;  Eastern  Bldg.  d  L.  Aaeo, 
V.  Bedford,  88  Fed.  7;  London  Assur,  Co,  ▼. 
Companhia  de  Moagena  do  Barrciro,  167  U. 
8.  149,  42  L.  ed.  113,  17  Sup.  Ct.  Rep.  785; 
Penn  Mut,  L.  Ins,  Co.  v.  Mechanics*  8av, 
Bank  d  Trust  Co.  38  L.  R.  A.  33,  19  C.  C.  A. 
286,  37  U.  S.  App.  692,  72  Fed.  413. 

The  mortgage  is  a  mere  incident  to  the 
debt,  and  its  situB  is  that  of  the  debt  it  se- 
cures, although  it  may  cover  property  else- 
where. 

Lauter  v.  Jarvis-Conklin  Mortg.  Trust  Co. 
29  C.  C.  A.  473,  54  U.  S.  App.  49,  85  Fed. 
894;  Pioneer  8av.  d  L,  Co.  v.  Cannon,  96 
Tenn.  699,  33  L.  R.  A.  112,  86  S.  W.  386; 
Sullivan  v.  Sheehan,  89  Fed.  247;  Electric 
Lighting  Co.  v.  Rust^  117  Ala.  680,  23  So. 
751;  United  States  8av.  d  L.  Co.  v.  Shain, 
8  N.  D.  136,  77  N.  W.  1006. 

The  taking  of  the  note  and  mortgage,  and 
the  payment  of  the  money,  did  not  consti- 
tate  a  transaction  of  business  in  Alabama 
by  the  petitioner. 

Beard  v.  Union  d  American  Pub.  Co.  71 
Ala.  60;  Sullivan  v.  Sullivan  Timber  Co. 
103  Ala.  371,  25  L.  R.  A.  543,  15  So.  941. 

Mr,  Osoar  W.  Underwood  submitted 
the  cause  for  respondents.  Mr.  William  H. 
I>enson  was  with  him  on  the  brief: 

To  constitute  engaging  in  or  transacting 
any  business  in  this  £at«,  within  the  mean- 
ing of  the  Alabama  law,  there  must  be  a  do- 
ing of  some  of  the  works,  or  an  exercise  of 
some  of  the  functions,  for  which  the  corpora- 
tion was  created. 

Beard  v.  Union  d  American  Pub.  Co.  71 
Ala,  60;  Sullivan  v.  Sullivan  Timber  Co.  103 
Ala.  371,  25  L.  R.  A.  543,  15  So.  941;  State 
T.  Bristol  Sav.  Bank,  108  Ala.  3,  18  So.  533; 
Warrior  v.  tfew  England  Mortg.  Sccur.  Co, 
88  Ala.  276,  7  So.  200. 

The  association  was  doing  business  in 
Alabama. 

Neu>  York  L.  his.  Co.  v.  Cravens,  178  U. 
8.  389,  44  L.  ed.  1110,  20  Sup.  Ct.  Rep. 
902;  Equitable  Life  Assur.  Soc.  v.  Clements, 
140  U.  S.  226,  35  L.  ed.  407,  11  Sup.  Ct. 
Rep.  822;  Stale  v.  Bristol  Sav.  Bank,  108 
Ala.  6,  18  So.  533 ;  Fan-ior  v.  New  England 
Mortg.  Secur,  Co.  88  Ala.  275,  7  So.  200; 
Muliens  v.  American  Freehold  Ijand  Mortg, 
Co.  88  Ala.  280,  7  So.  201 ;  Sullivan  v.  Shee- 
han,  89  Fed.  349. 

The  exposition  given  by  the  highr»st  tri- 
bunals of  the  state  to  its  own  Constitution 
and  statutes  constitutes  a  part  of  the  law, 
as  much  as  if  embodied  in  it,  and  i^  as 
binding  upon  the  courts  of  the  United  States 
as  the  text,  and  is  conclusive  on  such  courts. 

New  York  L.  Ins.  Co.  v.  Cravens,  178  U. 
8.  389,  44  L.  ed.  1116,  20  Sup.  Ct.  Rop.  962; 
Louisiana  v.  Pilsbury,  105  U.  S.  294,  20  L. 
ed.  1090;  Leffingwell  v.  Wancn,  2  Black, 
699,  17  L.  ed.  261;  Erb  v.  Mornsrh,  177  U. 
8.  584,  44  L.  ed.  807,  20  Sup.  Ct.  Rop.  819; 
Sioua  City  Terminal  R.  d  Warehouse  Co.  v. 
Trust  Co.  of  N.  A.  173  U.  S.  99,  43  L.  ed. 
«28,  19  Sup.  a.  Rep.  341;  Morley  v.  Lake 
Shore  d  M.  S.  R.  Co.  140  U.  S.  162,  36  L.  ed. 
•26,  13  Sup.  Ct.  Rep.  54 ;  Missouri,  K,  d  T. 
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R.  Co.  V.  McCann,  174  U.  S.  580,  43  L.  ed. 
1093,  19  Sup.  Ct  Rq>.  756;  Provident  Inst, 
for  Savings  v.  Massachusetts,  6  Wall.  611, 
18  L.  ed.  907;  Fairfield  v.  Oallatin  County, 
100  U.  S.  47,  25  L.  ed.  544;  Bauserman  r. 
Blunt,  147  U.  S.  647,  37  L.  ed.  316,  13  Sup. 
Ct.  Rep.  466. 

No  state  or  nation  will  enforce  any  con- 
tract in  its  own  courts,  wherever  it  may  be 
made,  that  is  in  disregard  or  violation  of  the 
public  policy  or  posiuve  legislation  of  such 
state. 

Gist  V.  Western  U,  Teleg.  Co.  45  S.  C.  344, 
23  S.  E.  143;  SuHng  v.  Munson,  191  Pa.  582, 
58  L.  R.  A.  223,  43  Atl.  342;  Seamans  r. 
Temple  Co,  105  Mich.  400,  28  L.  R.  A.  430, 
03  N.  W.  408 ;  Covxin  v.  Lofidon  Assur.  Corp, 
73  Miss.  321,  19  So.  298;  Rose  v.  Kimberly 
d  C.  Co.  89  Wis.  646,  27  L.  R.  A.  556,  62  N. 
W.  526. 

What  was  done  by  the  Chattanooga  cor- 
poration in  Alabama  was  ''doing  business" 
m  Alabama,  and  a  violation  of  the  laws  of 
Alabama. 

Swing  v.  Munson,  191  Pa.  582,  58  L.  R. 
A.  223,  43  Atl.  342;  ffenni  v.  Fidelity  Bldg, 
d  L,  Asso,  61  Neb.  744,  86  N.  W.  475;  Sea- 
mans  V.  Temple  Co.  105  Mich.  400,  28  L.  R. 
A.  430,  r»3  N.  W.  408;  Cowan  v.  London 
Assur,  Corp.  73  Miss.  321,  19  So.  298. 

Mr.  Justice  MeKenna  delivered  the  opin- 
ion of  the  court: 

The  question  presented  by  the  case  is,  Did 
the  loan  made  by  petitioner  and  the  taking 
for  security  the  note  and  mortgage  under 
the  circumstances  presented  by  the  record 
constitute  a  doing  of  business  in  the  state, 
within  the  meaning  of  the  Constitution  and 
laws  of  the  state? 

It  was  said  by  the  supreme  court  of  Ala- 
bama {Beard  v.  Union  d  American  Pub,  Co, 
71  Ala.  60),  that  to  constitute  a  doing  of 
business  within  the  state  **  there  must  be  a 
doing  of  some  of  the  works,  or  an  exercise 
of  some  of  the  functions,  for  which  the  cor- 
poration was  created."  It  was  held,  how- 
ever, that  receiving  a  subscription  to  a 
newspaper,  or  collecting  the  money  therefor, 
was  not  doin^  business  in  the  state  "  within 
the  principle.  In  a  subsequent  case  {Dud- 
ley V.  Collier,  87  Ala.  431,  6  So.  304)  the 
court  announced  that  "  a  loan  or  borrowing 
of  money  by  or  from  "  a  foreign  corporation 
is  a  doing  of  business  within  the  state,  and 
"is  an  unlawful  act,  subjecting  both  the 
agents  and  company  to  a  heavy  penal tv." 
The  provisions  of  the  statute  prescribing 
penalties  were  considered,  and  their  effect 
was  declared  to  be  not  only  to  punish  of 
fenders  against  the  statute,  but  to  render 
*their  contracts  void.  Many  cases  were  cited[414,' 
in  support  of  the  conclusion  as  a  proper  de- 
duction from  the  imposition  of  the  penalties. 
And  the  principle  was  applied  to  make  il- 
legal a  contract  with  an  agent  for  services 
rendered  in  procuring  a  loan  for  the  use  of 
the  corporation. 

In  Farrior  v.  New  England  Mortg.  Secur, 

Co.  88  Ala.  275,  7  So.  200,  it  was  said  that 

the  Constitution  prohibited  the  making  of 

a  single  contract  or  the  doing  of  a  single 
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act  of  business  by  a  foreign  corporation  in 
tlio  exercise  of  a  corporate  function,  as 
well  AS  the  engaging  in  or  carrying  on  its 
business  generally.  To  the  same  effect  are 
Mullens  v.  American  Freehold  Land  Mortg. 
Co.  88  Ala.  280,  7  So.  201;  Qinn  v.  New 
England  Mortg,  Secur.  Co.  92  Ala.  135,  8 
So.  388;  Sullivan  v.  Sullivan  Timber  Co, 
103  AU.  371,  25  L.  R.  A.  543,  15  So.  941. 

These  cases  constitute  an  interpretation 
of  the  constitutional  and  statutory  provi- 
sions,  and  clearly  hold  that  any  act  in  the 
exercise  of  corporate  functions  is  forbidden 
to  a  foreign  corporation  which  has  not  com- 
plied with  the  Constitution  and  statute,  and 
that  the  contracts  hence  resulting  are  illegal 
and  cannot  be  enforced  in  the  courts. 

The  petitioner  is  a  building  and  loan  as- 
sociation. Its  corporate  purpose  is  to  lend 
money  to  its  stockholders.  The  respondent 
Denson  was  one  of  its  stockholders,  and, 
manifestly,  regarding  the  essence  of  the 
transactions  between  them,  they  constituted 
a  doing  of  business  within  the  state  of  Ala- 
bama. But  it  is  insisted  that  on  account  of 
the  form  and  terms  of  the  instruments  and 
by  operation  of  law  the  loans  must  be  re- 
garded as  having  been  made  in  Tennessee. 
It  is  said:  "The  note  and  mortgage  were 
drawn  in  Tennessee,  and  by  their  express 
terms  were  payable  there.  The  note  is  dated 
on  its  face  at  Chattanooga,  Tennessee,  and 
expressly  stipulates  that  it  *  is  made  with 
reference  to  and  under  the  laws  of  Tennes- 
see.'" And,  further,  that  the  petitioner's 
part  of  all  the  transactions  was  performed 
in  the  state  of  Tennessee,  "and  only  those 
acts  which  the  borrower  was  required  to  do 
as  a  condition  precedent  to  the  loan  of  the 
money  to  him  were  performed  in  Alabama." 
It  is  hence  deduced  that  the  business  done 
must  be  regarded  as  having  been  done  in 
Tennessee. 
[416]  ^Counsel  has  discussed  at  some  length  the 
situs  of  contracts,  and  by  the  law  of  what 
place  their  obligation  is  determined.  We 
think,  however,  that  the  discussion  is  not 
relevant.  It  withdraws  our  consideration 
from  the  Constitution  and  statute  of  Ala- 
bama; and,  it  is  manifest,  the  contention 
based  upon  it,  if  yielded  to,  would  defeat 
their  purpose.  The  prohibition  is  directed 
to  the  doing  of  any  business  in  the  state  in 
the  exercise  of  corporate  functions;  and 
there  can  be  no  doubt  that  petitioner  con- 
sidered that  it  was  exercising  such  func- 
tions in  the  state.  Its  secretary  testified 
that  "  at  the  time  the  loan  to  defendant  Den- 
Bon  was  made  complainant  association  had 
been  fqr  some  time  soliciting  subscriptions 
to  stodc,  and  receiving  applications  for 
loana,  in  the  state  of  Alabama,  and  had 
paid  a  tax,  or  license  fee,  required  under 
the  laws  of  the  state  of  Alabama  for  foreign 
corporations  proposing  to  do  business  in 
that  state,  and  complainant's  officers  sup- 
posed and  understood  that  the  payment  of 
this  fee,  or  tax,  was  the  only  condition  with 
which  it  was  necessary  for  them  to  comply 
in  order  to  be  entitled  to  do  business  in  that 
state."  The  application  of  Denson  was  pre- 
sumably solicited  as  other  applications  were, 
S74 


and,  if  what  was  done  in  pursuance  of  it  did 
not  constitute  doing  business  in  the  state, 
the  effect  would  be,  as  expressed  by  the  cir* 
cuit  court  of  appeals,  that  petitioner  "and 
otlier  foreign  associations  engaged  in  the 
same  business  of  loaning  money  on  real  se- 
curity, may  safely  flood  the  state  of  Ala- 
bama with  soliciting  agents,  make  all  the 
negotiations  for  loans,  take  real-estate  se- 
curities therefor,  and  fully  transact  all  other 
business  pertaining  to  their  corporate  func- 
tions as  though  incorporated  tberein,  and 
yet  neither  be  obliged  to  have  a  known  place 
of  business  or  any  authorized  agent  within 
the  state,  nor  pay  any  license  tax  or  fee, 
as  required  of  nonresident  corporations  do- 
ing business  therein." 

The  case  of  Fritts  v.  Palmer,  132  U.  S. 
282,  33  L.  ed.  317,  10  Sup.  Ct.  Rep.  03,  does 
not  relieve  from  the  effect  of  the  Alabama 
decisions  and  from  the  necessity  of  follow- 
ing them.    The  action  was  ejectment  to  re- 
cover certain  real  property  in  Colorado.   The 
title    of   one    of    the    parties    was    derived 
through  the  Comstock  Mining  Company,  a 
Missouri  corporation,  which,  before  its  pur- 
chase  of   the   propei-ty,   had   been   engaged 
*in  the  prosecution  of  its  mining  business  in  [4 
the  state,  but  it  had  not  complied  with  the 
Constitution  and  statutes  of  the  state  pre- 
scribing the  terms  upon  which  foreign  cor- 
porations miglit  do  business  in  the  state. 
The  constitutional   provision   was   substan- 
tially like  that  of  Alabama,  but  the  stat- 
utes were  materially  different,  and,  besides, 
there  had  been  no  decision  of  the  supreme 
court  of  Colorado  interpreting  the  statutes. 
Tlie  only  penalty  expressed  in  the  statutes 
was  the  imposition  of  personal  liability  upon 
the  officers,  agents,  and  stockholders  of  the 
corporation  for  any  and  all  contracts  made 
within  the  state  during  the  time  the  corpo- 
ration was  in  default.    It  was  held  thnt  the 
fair  implication  was  that,  "  in  the  ju  Ipnent 
of  the  legislature  of  Colorado,  this  i>enAlty 
was  ample  to  effect  the  objects  of  the  stat- 
utes."   And  it  was  said  that  it  was  not  for  - 
the  judiciary,  at  the  instance  of,  or  for  the-- 
benefit  of,  private  parties,  to  forfeit  prop — 
erty  which  had  been  conveyed  to  the  cor —  - 
poration,   and   by   it  to  others.     Fritts  v-  — . 
Palmer,  therefore,  was  but  the  interprets 
tion  of  a  particular  statute,  and  there  is  nm 
a  word  in  it  which  denies  or  questions  th^  ^ 
power  of  a  state  to  make  void  the  contracts^ 
of  a  foreign  corporation  which  is  doing  buai 
ness  in  the  state  in  violation  of  its  laws. 

It  is  urged  by  petitioner  that  it  though' 
it  had  complied  with  the  law  of  Alabamai 
and  that  it  was  not  an  intentional  offende' 
against  it  and  therefore  should  not  be  "  r 
pelled  from  court."     But  the  latter  con* 
quence  has  been  decided  to  result  from  no 
compliance  with  the  statute,  and  we  canno 
grant  an  exemption  from  it.     The  statut*^^" 
makes  no  distinction  between  an  inadverten  ^^ 
and  a  conscious  violation  of  its  provision^^ 
and  a  familiar  legal  maxim  precludes  a 
fense  based  on  that  distinction.     Nor 
the  payment  of  the  license  fee  be  urged 
a  justification  for  omitting  to  comply  wi 
the  statute.     Such   payment  was  one  co 
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dition  to  be  performed  by  a  foreign  corpo- 
ration ;  the  designation  of  a  known  place  of 
basineas  and  an  authorized  agent  was  an- 
other, and  was  of  so  much  importance  as  to 
be  enjoined  by  the  Constitution  of  the  state. 
Tt  18  contended  that  this  case  cannot  be 
distinguished  from  Bedford  v.  Eastern  Bldg. 
<(  L.  A880.  181  U.  S.  227,  46  L.  ed.  834,  21 
Sup.  Ct.  Rep.  597,  and  must  be  ruled  by  that 
ease. 
7]  *We  think  there  is  a  marked  distinction. 
In  the  Bedford  Case  the  contract  was  legally 
entered  into  and  was  entitled  to  be  enforcea. 
In  the  case  at  bar  the  contract  was  made  in 
violation  of  the  statute  of  Alabama,  and 
it  cannot,  therefore,  claim  the  protection 
given  to  the  contract  in  the  other  case. 
Decree  affirmed. 

Mr.  Justice  Harlan  dissents. 


EUGENE  C.  GORDON,  for  the  use  of  Mary 
C.  Roper,  Plff,  in  Err., 

V, 

ARTHUR  E.  RANDLE. 

(r^e  8.  C.  Reporter's  ed.  417-420.) 

Courts — duty  to  prolong  teim  to  settle  hills 
of  ewceptions — not  ewercised  unless  in- 
voked— commencement  of  January  term — 
effect  of  holiday, 

1.  The  supreme  court  of  the  District  of  Colum- 
bia Is  not  bound  to  prolong  its  term  by  the 
adjournment,  authorised  by  rule  2  of  that 
court,  for  "not  longer  than  tblrty-elght  days** 
to  enable  bills  of  exceptions  to  be  prepared, 
where  Its  duty  under  such  rule  is  not  in- 
Tolced. 

2.  The  October  term,  1900,  of  the  circuit  court 
branch  of  the  supreme  court  of  the  District 
of  Columbia  ended  on  December  Slst,  1900, 
although  the  first  Tuesday  in  the  following 
January,  on  which,  by  rule  3  of  that  court, 
the  January  term  began,  fell  on  a  holiday ; 
since  the  effect  was  not  to  postpone  the  com- 
mencement of  the  January  term,  but  to  de- 
prive the  court  of  the  power  to  do  any  busi- 
ness other  than  to  discharge  those  who  had 
been  required  to  attend,  until  the  succeeding 
day,  when  its  general  powers  and  duties  could 
be  legally  exercised. 

[No.  229.] 

Argued  April  7,   190S.     Decided  April  B7, 

1903. 

IN  ERROR  to  the  Court  of  Appeals  of  the 
District  of  CJolumbia  to  review  an  order 
denying  a  petition  for  mandamus  to  require 
an  associate  justice  of  the  Supreme  Ck)urt  of 
the  District  to  settle  a  bill  of  exceptions. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

i/r.  8.  Herbert  Glesy  ar«riiod  the  cause, 
and,  with  Mr.  Holmes  Cofirad.  filed  a  brief 
for  phiintifT  in  error: 

The  writ  of  nmndninu-^  wa.M  the  proper 
rmicHly  to  require  llu*  judge  to  settle  and 
sign  the  bill  of  except  ions. 

/>  parte  Chaieaugay  Ore  d  Iron  Co.  128 
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U.  S.  667,  32  L.  ed.  613,  9  Sup.  Ct.  Rep.  160; 
Crane  v.  Crafie,  5  Pet.  190,  8  L.  ed.  92. 

The  writ  should  have  issued,  and  the  hear- 
ing of  the  questions  involved  should  hare 
b€»n  had  after  a  return  thereto. 

Kentucky  v.  Denniston,  24  How.  98,  16  L. 
ed.  726. 

"Discretion,"  when  applied  to  a  court  of 
justice,  means  sound  discretion  guided  by 
law.  It  must  be  governed  by  rule,  not  by 
humor;  it  must  not  be  arbitraiy,  vague,  and 
fanciful,  but  legal  and  regular. 

Rex  V.  Wilkes,  4  Burr.  2639;  Ea  parte 
Mackey,  16  S.  C.  328. 

The  court  had  no  authority  to  hear  the 
cause  and  render  judgment  on  a  legal  holi- 
day,  and  would  not  have  had  authority  to 
do  so,  even  though  the  express  prohibition 
had  been  omitted  from  the  statute. 

Lampe  v.  Manning,  38  Wis.  674 ;  Miohie  ▼. 
Michie,  17  Gratt.  109;  Butler  v.  Kelsey,  16 
Johns.  177;  Pulling  v.  People,  8  Barb.  384, 
24  Am.  k  Eng.  Ene.  L.  p.  674. 

Where  power  is  given  to  public  officers,  in 
the  language  of  the  act  before  us,  or  in 
equivalent  language, — whenever  the  public 
interest  or  individual  rights  call  for  its  ex- 
ercise,— the  language  UMd,  though  permis- 
sive id  form,  is  in  fact  peremptory.  What 
they  are  empowered  to  do  for  a  third  person 
the  law  requires  shall  be  done. 

Itock  Island  County  v.  United  States,  4 
Wall.  447,  18  L.  ed.  423;  Galena  v.  Amy,  5 
Wall.  708,  sub  nom.  Oalena  v.  United  States, 
18  L.  ed.  560;  United  States  v.  Breitling,  20 
How.  254,  15  L.  ed.  900 ;  Coe  v.  Morgan,  13 
Fed.  844. 

The  word  "may"  in  a  statute  is  sometimes 
used  in  a  mandatory,  and  sometimes  in  a  di- 
rectory and  permissive,  sense.  It  has  always 
been  construed  "must"  or  "shall"  whenever 
it  could  be  seen  that  the  legislative  intent 
was  to  impose  a  duty,  and  not  simply  a  priv- 
ilege or  discretionary  power,  and  when  the 
public  was  interested,  and  the  public  or  third 
persons  had  a  claim  de  jure  to  have  the 
power  exercised. 

14  Am.  &  Eng.  Enc.  L.  p.  979. 

Mr.  J.  J.  Darlinstoii  argued  the  cause 
and  filed  a  brief  for  defendant  in  error: 

Mandamus  does  not  lie  to  secure  a  re- 
versal of  a  judicial  determination,  by  the 
court  below,  of  the  question  when  the  Oc- 
tober Term  of  the  supreme  court  of  the  Dis- 
trict of  Columbia  ends,  under  its  rules,  when 
the  Ist  Tuesday  of  the  following  January 
happens  to  fall  upon  a  legal  holiday. 

Ex  parte  Taylor,  14  How.  12,  14  L.  ed. 
305;  Ex  parte  Many,  14  How.  24,  14  L.  ed. 
311. 

Authorities  to  the  effect  that  a  power 
given  to  public  officers,  though  by  language 
indicating  a  discretion  upon  their  part,  is 
compulsory,  and  may  be  called  into  exercise 
by  mandamus  where  necessary  to  de  jure 
rights  of  third  person-.  :n-e  not  applicable  to 
the  exercise  of  a  dist.e.tion  judicial  in  ita 
nature. 

Hock  Island  County  v.  United  States,  4 
Wall.  447,  18  L.  ed.  42.3. 

\'erdict9  nuiv  be  received  on  Sunday. 
Reid  V.  Stale,  53  Ala.  402,  25  Am.  Rep. 
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627;  Henderson  r,  Reynolds,  84  Ga.  150,  7 
L.  R.  A.  327,  10  S.  E.  734;  Webber  v.  Mer- 
rill, 34  N.  U.  202;  Stone  v.  Bird,  16  Kan. 
488;  State  v.  Penley,  107  N.  C.  808,  12  S.  E. 
455;  Hitler  v.  English^  4  Strobh.  L.  486. 

And  the  jury  may  be  further  instructed, 
and  amy  orders  or  motions  incidental  to  re- 
ceinng  the  verdict  may  be  made. 

Jones  V.  Johnson,  61  Ind.  257;  McCorkle 
V.  State,  14  Ind.  39;  People  v.  Odcll,  1  Dak. 
197,  46  N.  W.  601;  State  v.  Douglass,  69 
Ind.  544;  Johnston  v.  People,  31  111.  469. 

And  bail  may  be  taken. 

JVatls  V.  Com.  5  Bush,  309;  Hammond  v. 
State,  59  Ala.  164,  31  Am.  Rep.  13;  Weldon 
T.  Colquitt,  62  Ga.  449,  35  Am.  Rep.  128. 

And  even  injunctions  may  issue  on  that 
dry,  in  cases  of  necessity. 

Langahier  v.  Fairbury,  P.  d  N.  W.  R.  Co. 
64  III.  247,  16  Am.  Eep.  550. 

In  the  absence  of  special  circumstances 
not  arising  from  any  fault  or  omission  upon 
the  part  of  the  exceptant,  the  trial  court  is 
i^'ithout  power  to  settle  or  sign  a  bill  of  ex- 
ceptions after  the  end  of  the  term,  unless, 
during  the  term,  it  has  been  continued  for 
the  purpose. 

Dredge  v.  Forsyth,  2  Black,  563,  U  L.  ed. 
253;  He  Wight.  134  U.  S.  136,  sub  nom. 
Wight  V.  Mcholson,  33  L.  ed.  865,  10  Sup. 
C^t.'llep.  487:  Miillcr  v.  Ehlers,  91  U.  S.  250, 
23  L.  od.  320;  Michiqan  Jns.  Bank  v.  Eldred, 
143  U.  S.  203,  36  L.  ed.  162,  12  Sup.  Ct.  Rep. 
4.')():  Broun  v.  iinnlletf,  (>  App.  1).  C.  207; 
Coc  V.  Morgan,  13  Fed.  844;  M^estcrn  Drcdg- 
iiitf  d'  liiiftrot-.  Co.  V.  Ilcidmaicr,  53  C.  C.  A. 
62r>,  116  Fed.  170. 

The  rn'os  of  court  are  a  law  to  the  court 
as  well  as  to  the  suitors,  so  long  as  they  re- 
main in  force,  and  cannot  be  dispensed  with 
to  meet  the  supposed  hardships  of  particular 
cai»e.s. 

Talfy  V.  District  of  Columbia,  20  App.  D. 
C.  480:  Johnson  v.  Wright,  2  App.  D.  C.  220. 

Mr.  Justice  McKenna  delivered  the 
opinion  of  the  court: 

The  purpose  of  this  writ  is  to  review  an 
order  of  the  court  of  appeals  of  the  District 
of  Columbia,  made  March  12,  1901,  denying 
a  petition  for  mandamus  to  require  Andrew 
G.  Bradley,  at  that  time  an  associate  justice 
of  the  supreme  court  of  the  District  of  Co- 
lumbia, to  settle  a  bill  of  exceptions. 
''41 8]  •The  plaintiff  in  error  brought  suit  against 
defendant  in  error,  in  the  supreme  court  of 
the  District  of  Columbia,  on  the  20th  day  of 
April,  1897,  to  recover  the  sum  of  $5,900,  on 
several  causes  of  action.  They  need  not  be 
dcHcribed  nor  the  defenses  which  were  inter- 
posed to  them.  It  is  enough  to  say  that, 
upon  the  issues  made,  a  verdict  resulted  for 
defendant  in  error,  on  the  16th  of  November, 
1900. 

On  Decenil)er  14,  1000,  a  motion  for  new 
trial  wa.s  made  by  plaintilT  and  denied  by 
the  <*ourt,  and  judgment  entered  on  the  ver- 
ilitrt.  The  plaintifl  pruyod  for,  a!id  was  al- 
lowed, an  appeal  to  the  court  of  appeals  of 
the  District.  Tlie  case  was  tried  and  judg- 
ment entered  .it  October  term,  1000,  which 
expired   Deccnil)cr   31,   1000,   unless  it  had 
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been  continued,  and  this  resulted,  it  is  omi- 
tcnded,  from  the  following  prooeedincs: 
On  the  7th  day  of  January,  1901,  the  plain- 
tiff, through  his  attornev,  deposited  with  the 
clerk  $50  in  lieu  of  a  bond  on  appeal,  and 
moved  the  court  that  October  term  be  pro- 
longed by  adjournment,  in  order  to  prepare 
a  bill  of  exceptions.  The  motion  was  over- 
ruled on  the  ground  that  October  term  bad 
ended  on  the  3l8t  of  December,  1900.  No- 
tice was  given  by  the  attorney  for  the  plain- 
tiff that  he  would  present  the  "  bill  of  esccep- 
tions  to  the  court  for  settlement  before  Jus- 
tice Bradley  in  the  circuit  court  number  2." 
The  bill  was  presented  in  pursuance  of  the 
notice,  but  Justice  Bradley  declined  to  set- 
tle the  bill  on  the  ground  that  October  term 
had  not  been  prolonged.  The  petition  now 
under  review  was  then  presented  to  the  court 
of  appeals,  praying  "that  the  writ  of  manda- 
mus may  issue,  requiring  Andrew  C.  Brad- 
ley, an  associate  justice  of  the  supreme  court 
of  the  District  of  Columbia,  to  settle  the 
bill  of  exceptions  in  this  cause."  The  peti- 
tion  was  dismissed. 

The  rule  of  the  court  in  regard  to  bills  of 
exceptions  is  as  follows: 

"Sec.  2.  The  bill  of  exceptions  must  be  set- 
tled before  the  close  of  the  tenn,  which  may 
be  prolonged  by  adjournment  in  order  to 
prepare  it,  but  not  longer  than  thirty-eight 
days,  exclusive  of  Sundays,  save  in  case  of  a 
trial  begun  during  a  terra,  but  not  concluded 
until  after  the  expiration  of  the  term,  *in[ 
which  case  the  trial  justice  may  extend  the 
term  in  his  discretion  in  order  to  prepare  a 
bill  of  exceptions." 

The  case  presents  some  anomalies.    The 
mandamus  was  prayed  against  Justice  Brad- 
ley for  refusing  to  act  officially;  but  the  ci- 
tation in  error  was  directed  to  Arthur  R 
Randle,  and  he  alone  is  defendant  in  error 
here.     He  was  a  party  in  the  original  canse, 
but  not  a  party  in  the  proceedings  for  man- 
damus.    Making  him  a  party  here  is  atr 
tempted  to  be  justified  by  the  death  of  Ju 
tice  Bradley  and  the  action  of  the  court  o: 
appeals  in  not  entertaining  the  petition  fa 
mandamus.     The  immediate  answer  wouh 
seem  to  be  that  mandamus  is  itself  an  ac 
tion,  and  can  only,  like  other  actions, 
prosecuted  against  the  parties  to  it,  and  tha 
one  of  two  effects  resulted  from  the  deatl 
of  Justice  Bradley:  either  the  action  abat 
or  could  only  be  continued  against  the  pe 
son  who  succeeded  to  his  office  and  duty. 

But  passing  this,  we  think  the  main  coir-^*" 
tention   of   plaintiff  in   error  is   untenabl 
The  argument  of  plaintiff  is  that  the  pu 
pose  of  the  rule  was  to  allow  thirty-eigl 
days  for  the  settlement  of  bills  of  exceptions 
and  to  afford  time  to  do  so  the  rule  provide 
that  the  term  might  be  prolonged  by  a^~3 
journment,  and  the  duty  of  prolonging  th^ 
tenu  was  imposed  on  the  court.     We  do  n 
so    interpret   the     rule.    It    provided    th 
means  for  parties  to  secure  the   necessary 
time    to    present    bills   of   exceptions.     Th' 
court  was  not  required  to  anticipate  the  i 
tention  of  parties.    Its  duty  under  the  rul 
like  its  other  duties,   was  to  be   exerci 
when  invoked. 
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But  it  is  also  insisted  that  a  motion  to 
prolong  the  term  was  made  in  time.  The 
argument  to  suppoi't  this  is  that  October 
term  did  not  end  on  the  31st  of  December, 
1900,  but  continued  until  the  7th  of  Janu- 
ary, 1901,  because  by  rule  3  of  the  supreme 
court  of  the  District  of  Columbia  the  Janu- 
ary terms  of  the  circuit  court  commence  on 
the  Ist  Tuesdays  in  January,  and  that  the 
Ist  Tuesday  of  January,  1901,  fell  on  the 
Ist  of  January,  which,  being  a  holiday,  and 
therefore,  as  it  is  insisted,  a  dies  non,  the 
term  did  not  commence  until  the  following 
Tuesday,  the  8th  of  January.  We  cannot 
concur  in  the  contention.  The  term  com- 
menced on  the  let  of  January,  and  the  only 
effect  of  the  holiday  was  to  deprive  the 
court  of  the  power  of  doing  any  business  but 
to  discharge  those  who  had  been  required  to 
attend  until  the  succeeding  day,  when  the 
general  duties  and  powers  of  the  court  could 
be  legally  exercised.  It  follows,  therefore, 
that  there  was  no  error  in  refusing  to  settle 
the  bill  of  exceptions,  and  the  petition  for 
mandamus  was  properly  denied. 
Order  affirmed. 


PULOf AN  COMPANY,  Plff.  in  Err,, 

V. 

WIRT  ADAMS,  State  Revenue  Agent. 
(Sec  8.  C.  Reporter's  ed.  420-422.) 

Cyommerce — privilege    taa — on    sleeping  car  \ 

companies. 

"Xhe  privilege  tax  imposed  by  Miss.  Code  1802, 
II  8317,  8387.  on  sleeping  and  palace  car 
companies  carrying  passengers  from  one 
point  to  another  within  the  state,  cannot  be 
deemed  an  unconstitutional  regulation  of 
commerce  because  of  the  declaration  In  Miss. 
Const.  S  195,  that  sleeping  car  companies  are 
common  carriers  and  subject  to  liability  as 
such,  whei-e  such  provision  is  regarded  by  the 
state  courts  as  imposing  no  obligation  on  the 
company  to  transport  local  passengera 

[No.  138.] 

Argued  and  submitted  December  19,  1902, 
Decided  March  2,  190S. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Mississippi  to  review  a  judg- 
ment affirming  a  judi^ment  of  the  trial  court 
in  favor  of  plaintiflF  in  an  action  to  recover 
privilege  taxes  from  a  sleeping  car  com- 
pany.    Affirmed. 

See  same  case  below,  78  Miss.  814,  29  So. 
917. 
The  facts  are  stated  in  the  opinion. 


Mr.  William  Bnrry  argued  the  eause, 
and,  with  Mr.  J.  8.  Runnells,  filed  a  brief 
for  plaintiff  in  error: 

The  oporalion  of  the  sleeping  cars,  and  the 
hiwine-ss  in  whieli  plaintiff  in  error  is  en- 
gaged in  Mississippi,  constitute  interstate 
commerce,  and  therefore  the  state  cannot 
call  such  business  a  privilege,  and  impose  a 
privilege  tax  thereon. 

Pickard  v.  Pullman  Southern  Car  Co.  117 
U.  S.  34,  29  L.  ed.  785,  0  Sup.  Ct.  Rep.  035; 
Crutcher  v.  Kentucky,  141  U.  S.  47,  35  L. 
ed.  (540,  11  Sup.  Ct.  Rep.  851;  Leloup  v. 
Port  of  Mobile,  127  U.  S.  640,  32  L.  ed.  311, 
2  Inters.  Com.  Rep.  134,  8  Sup.  Ct.  Rep. 
1380. 

There  is  a  well-defined  difference  between 
a  license  tax  affecting  interstate  commerce, 
which  is  void,  and  a  properly  proportioned 
property  tax  on  property  or  capital  stook 
ou«ip.igr(l  in  interstate  commerce. 

Adams  Exp.  Co.  v.  Ohio  State  Auditor, 
Km  U.  S.  220,  41  L.  od.  G05,  17  Sup.  Ct.  Rep. 
305;  American  Refrigerator  Transit  Oo.  T. 
Hall,  174  U.  S.  70,  43  L.  ed.  899,  19  Sup.  a. 
Rep.  599;  Pullman's  Palace  Car  Co.  v.  Penti- 
sylvania,  141  U.  S.  18,  35  L.  ed.  613,  3 
Inters.  Com.  Rep.  595,  11  Sup.  Ct.  Rep.  876; 
Postal  Tcleg.  Cable  Co.  v.  Adams,  155  U.  S. 
088,  39  L.  ed.  311,  5  Inters.  Com.  Rep.  1,  15 
Sup.  Ct.  Rep.  268,  360. 

If  the  interstate  business  and  local  busi- 
ness are  necessarily  so  mixed  as  to  preclude 
^sepa ration,  a  tax  thereon  is  invalid. 

Ratferman  v.  Western  U.  Tcleg.  Co.  127 
U.  S.  411,  32  L.  ed.  229,  2  Inters.  Com.  Rep. 
69,  8  Sup.  Ct.  Rep.  1127;  Leloup  v.  Port  of 
Mobile,  127  U.  S.  640,  32  L.  ed.  311,  2  In- 
ters. Com.  Rep.  134,  8  Sup.  Ct.  Rep. 
1380;  Siaic  Freight  Tax  Case,  15  Wall.  277, 
,s*/7/  nom.  PJtiladt Iphia  d-  R.  R.  Co.  v.  Penn- 
sylvania, 21  L.  ed.  162. 

I'lnintirT  in  error  is  obliged  to  furnish 
sleeping  acconmiodations  to  travelers  local  to 
Mississippi,  as  part  of  its  interstate  busi- 
I  •<-*'<.  nnd  therefore  cannot  carry  on  inter- 
state business  without  subjecting  itself  to 
this  privilege  tax. 

Nevin  v.  Pullman  Palace  Car  Co.  106  111. 
222,  46  Am.  Rep.  688;  Elliott,  Railroads,  { 
1017. 

The  court  will  examine  to  see  if  exacting 
a  full  license  tax  for  accommodating  a  single 
local  passenger  on  an  interstate  car  is  not 
done  to  evade  the  Federal  Constitution,  and 
is  not  really  a  tax  on  interstate  commerce. 

Crutcher  v.  Kentucky,  144  U.  S.  47,  36 
L.  ed.  649,  11  Sup.  Ct.  Rep.  851;  United 
States  Exp.  Co.  V.  Allen,  39  Fed.  712;  Aus- 
tin V.  Tennessee,  179  U.  S.  343,  46  L.  ed.  224, 
21  Sup.  Ct.  Rep.  132;  Morgan's  L.  &  T.  R. 
d  8.  S.  Co.  V.  Louisiana  Bd.  of  Health,  118 
U.  S.  456,  30  L.  ed.  237,  6  Sup.  Ct.  Rep. 
1114. 


Note. — On  state  regulation  of  interstate  or 
foreign  commerce — see  notes  to  Norfolk  &  W. 
K.  Co.  V.  Com.  (Va.)  13  L.  R.  A.  107  ;  McOanna 
*  F.  Co.  V.  Citizens'  Trust  &  Surety  Co.  24  C. 
C.  A.  13 :  Ratterman  v.  Western  U.  Teleg.  Co. 
.VJ  L.  ed.  U.  S.  229;  Harmon  v.  Chicago,  :i7 
r.  ed.  U.  S.  216;  Clevoland,  C.  C.  &  St.  L.  R. 
Co.  V.  Backus,  .{8  L.  ed.  IT.  S.  1041:  and  IN.st.il 
T«»lef?.  Cable  Co.  v.  Adams,  39  L.  ed.  U.  S.  :ni. 
189  U.  8. 


As  to  police  power  as  affecting  commerce--^ 
see  notes  to  People  v.  Budd  (N.  Y.)  5  L.  R.  A. 
559 ;  and  State  ex  rel.  Corwln  v.  Indiana  &  O. 
Oil,  Gas.  &  MIn.  Co.   (Ind.)  6  L.  R.  A.  579. 

On  license  taxes  as  affecting  interstate  com- 
mrrce — soe  notes  to  Rothormel  v.  Meycrle  (Pa.) 
9  L.  R.  A.  366;  and  American  Fertilizing  Co. 
V.  North  Carolina  Ud.  of  Agrl.  (C.  C.  B.  D.  N. 
(\)   11  L.  R.  A.  179. 
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4S0-ie9  SvPBua  CouB>  or  thb  Uiinsi  Statis.  Oor.  ItaH, 

ilr.    Mkroelltu    Ovmb    submitted    the  gen  from  one  point  to  another  within  Uw 

cftUM  fi>r  defendant  in  erroT.     Metirt.  W.  R.  state,  (100,  uid  26  centa  per  mile  for  ttA 

Harper  and  II'.  H.  Fotter  were  with  liim  on  mite  of  railroad  trnck  over  which  the  coot- 

the  brief:  pany  runs  its  cara."     We  auume  that  Um 

A  »tate  may  require  a  privilege  ticciise  of  last  words  mean  what  afterwardB  waa  ex- 

a  foreign  corporatioi:  to  do  a  purely   local  pressed  by  an  amendment,  "over  which  tlw 

busineaa,  even  though  such  corporation  may,  company  runs  its  care  in  thia  state." 
for  the  moat  part,  be  engaged  in  an  inter-        Tlie  Pullman  Companj'  is  an  Illinoia  cw- 

atate   busineds   of   like  character   and  kind,  poration.     Its  sleeping  cars  were  carried  by 

where  the  tax  so  levied  is  confined  strictly  various  railroad  companiea,  and  all  of  then 

to  the  local  buiineu,  either  by  the  expreaa  w^i^   carried   into   the   state   from   another 

terma  of  the  statute  or  by  the  construction  ctate,  or  out  of  the  ata.te  to  another  state,  «r 

of  the  court;).  both.     But  siidi  cara  in  their  paaaage  alio 

Otbome  V.  Florida,   164  U.  S.  SCO,  41  L.  carried    passengers    from    point    to     point 

ed.  S86,  17  Sup.  Ct.  Kep,  214.  within  the  state,  and  a  apecifle  fare  wa*  col- 

The  constitutional  provision  making  the  lected  by  the  aervants  of  the  Pullman  Corn- 
plaintiff  in  error  a  common  oarrier  does  in  ps-ny.  Die  company  attempted  by  pleat 
nowise  affect  ita  right  to  decline  to  do  a  local  and  by  an  offer  of  evidence  to  bring  before 
bunness,  if  auch  local  busineas  be  unproGt-  '■''^  court  the  fact  that  its  receipts  from 
able.  Ita  right,  like  the  right  of  every  other  tl"'*  "lasg  of  passengera  did  not  equal  the 
common  carrier,  now  and  atiU  U  to  classify  eipenaes  chargeable  againat  auch  receipts. 
the  business  it  will  eoguge  in,  upon  any  rea-  1^  contendird  that  these  facta  would  a"- — 
Bonable   baws,  and,   wlen    thus    reasonably  *•"=*  the  business  within  the  state  was  n 


classified  and  limited,  to  serve  all  persons  '?  »  burden  on   ita  commerce  between  the 

alike,  urithin  such  limitation.  states,  while  at  the  same  time,  it  argued,  it 

Hale,  Bailments,  p.  322;  Johnson  v.  if  id-  "*»  compelled  to  assume  that  burden  by  { 

land  K.  Co.  4  Exch.  387;  Central  R.  ,t  Bkg.  ^^'>   "'   ^^^.  «*"*«    Constitution,    which   de- 

Co.  v.  LampUy,  76  Ala.  357,   52  Am.  Rep.  ='"'■««  a'f^P'ig  ^nr  conipames  to  be  common 

334;   Uoney,n<M  v.  Oregon  &   C.  R.   Co.   13  SK""'   *"^   subject   to   liability   as   such. 

Or.  352,  ft7  Am.  Rep.  20.  10  Pac.  828;  Kim-  Th«  P'^«  were  held  bad  on  demurrer,  the 

ball  v.  ftuiiaiid  rf  B.  R.  Co.  28  Vt.  217,  62  eviden<«  was  rejected,  and  the  juiy  was  in- 

Am,   Dec.  S67;   Pitloek  v.   WelU,  F.  d   Co.  f"?''^^   *?».5"^al°''    ">«  .P'"'"^'*   ™   ^^ 

109  Moss.  452;  Citizens'  Botifc  v.  Xantucket  '"^  sdmitted.    Thew  rulings  and  the  re- 

S.  B.  Co.  2  Story,   16,    33,    Fed.    Caa.    No.  Jysal"' the  ™urt  to  declare  the  above-men- 

2.730;   SeivaU  v.  AIte.1.  6  Weod.  335,  346;  *'°"'^   *.   ^Sf   unconstitutional  are   the  er- 

Zuler  v.  Uichigan  G.  R.  Co.  1  Bisa.  35,  Fed.  ^°l\  assigned.  ^  ^    „      ,.,   ,. 

Cas.  No.  7.965;   Hketdcn  v.  RohiJon.l   N.  ,   H  the  clause  of  the  state  Coimtitution  re- 

H.167,26Am.Dec726:  Semp  v.  Coughlry,  t^'t^.  ZVa  ^^Vt^^^  ^J^'^^f^ 

11    i.L„.      iiL-     inn      £•_  _      ..      ii_  „„       1  supposed  and  to  be  valid,  we  oasume  with- 

PriiS  ToT^fl  A^Vli:  9^?    H.^t12l^  out^iscussion   that  the   tax   would   be  in- 

ll't^nt  2  Wa^"  ^  27  'Am^ef  321  ^"'^-     ^"^  *''*"  *»  •««"'<!  -^ni  to  be  tou-tWl 

iI^T^     ;    n^?ir'.7n  V^'   n     "  ^rV  that  the  state  Conatitution  and  th«  atatute 

ll^,r«.    1  Pi.^'fio   i^A,;,    ?ti.  ^^■^''  combined   would   impose   a  burden   on  eom- 

Bre««iar,  1  P>ck.  60,  11  &li>.  Dec.  133.  ^^^^  between  the  states  analogous  U.  that 

A  state  has  authority  to  require  a  pnv-  ^jj^^   „„   l,^,,l   ^^   j„   c™tXr   r.   H«- 

llege  tax  of  a  foreign  corporation  doing  a  ^^^      j^,  u.  s.  47,  36  L.  ed.  646,  11  Snp. 

local  business  m  such  state  even  though  such  ct.   Rep.   8E1.     On   the   other  hand,   if  t£) 

tax  may  indirectly  affect  its  .nteretate  busi-  ^^-^i^^^   Company,   whether   called   a  com- 

"^'  .   I  m  ,       n  IT    «  .J,  .,1  ■•»-  "'<>"  carrier  or  not.  had  the  right  to  choose 

Po.(ttiretei,.  CoHe  Co.  v.  Adama,  71  M.SS.  ^eU-^n   what   points  it   woulS   carry,   and 

665,   4   InUrs.   Com.  Hep.   41C,    14   So.   38;  therefore  to  Rive  up  the  carriage  of  paasen- 

Louumlle  d  N.  R.  Co.  v.  Kentucky,   183  U.  „„a  from  one  point  to  another  within  the 

S.  J18,  46  U  ed.  306,  22  Sup.  Ct.  Rep.  96.  °t«te,   the   case   la  governed   by   0«6onMi  v. 

Florida.   104  U.   S.   850,  41   L.   ed.   686,  17 

Mr.  Justice  Holme*  delivered  the  opin-  gup.    Ct.    Rep.    214.     The   company   canDot 

ion  of  the  court:  complain  of  beinR  taxed  for  the  privilege  of 

This  is  an  action  for  taxes,  brought  by  doing  a  local  business  which  it  is  free  to  re- 

tbe  revenue  agent  of  the  state  of  Mississippi  nouncc.     Both  parties  agree  that  the  tax  is 

against   the   Pullman     Company.     The    de-  a  privilege  tax. 

fendojit   in   due   form   rai^td   the   objection        As  the  validity  of  the  tax  is  thus  bound 

[4Sl]that  the  tax  law 'was  void  as  an  interference  up  with  the  effect  of  the  section  of  the  state 

witb   commerce   between   the   states.     Judg-  Conatitution,    we    think   that    the    Pullman 

roent  was  given  for  the  plaintiff  in  the  local  Compnny  was  entitled  to  know  how  it  stood 

■tata  court,  and  the  judgment  was  affirmed  under    the     latter,   and    that    a     judgment 

1^  the  supreme  court  of  the  atate.     78  Miss,  against  it  could  not  be  justified  by  reasoa- 

814.  29  Bo.  1)17.     The  case  then  was  brought  ing   which   leaves   that  point   obscure.     W* 

here  by  writ  of  error.  ure  somewhat  embarrassed  in  dealing  with 

The  tax  in  question  was  imposed  by  tlie  the  case,  because  we  are  not  quite  ceriaia 

following  sections  of  the   MissiHsippi   Code  whether   we   rightly   Interpret   the    intimt- 

of  1892:      "I  3317.     A  tax  on  privileges  is  tiona  upon  the  subject  in  the  judgment  un- 

levied  as  follows,  to  wit:     .     .     .     S   3387.  der  review.     It  the  Conatitution  of  Miads- 

'  impanies:     C 

■   company   » 
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or  us  might  be  which,  if  not  both,  the 
lause  of  the  Constitution  or  the  tax  act,  is 
ii¥alid.  But  we  assume  that  the  opinion 
if  the  supreme  court  of  Mississippi  intends 
o  meet  tic  ditficulty  frankly,  and  when  it 
ays  that  the  argument  against  the  tax 
Lnkwn  from  the  aTOve  interpretation  of  the 
/onstitution  is  fallacious,  we  take  it  as 
oeaning  that  no  such  interpretation  will  be 
.ttempted  in  the  future,  and  we  take  it  so 
he  more  readily  that  we  can  see  no  ground 
or  a  different  view.  If  we  are  right  in  our 
inderstanding  the  judgment  of  the  supreme 
oart  was  correct  for  the  reason  sufficiently 
Cated  above. 
Judgment  affirmed. 


'NATIONAL  BANK  &  LOAN  COMPANY 
OP  WATERTOWN,  New  York,  Plff.  in 
Err., 

V. 

MOSES  PETRIE. 

(See  S.  C.  Reporter's  ed.  423-426.) 

^oniraota — reacUaion  of  UlegeU  contract  for 

fraud, 

he  right  to  recover  money  paid  to  a  national 
bank  on  a  contract  sought  to  be  rescinded 
for  fraud  Is  not  defeated  because  the  parties 
were  attempting  a  transaction  forbidden  by 
law,  since  to  deny  the  right  to  rescind  is  to 
rsly  on  the  contract,  which  must  be  accepted. 
If  at  all,  with  the  burden  of  the  fraud. 

[No.  166.] 

rgued  and   auhmitted   February  f^,  190S, 
Decided  March  9,  1903. 

N  ERROR  to  the  Supreme  Court  of  the 

State  of  New  York  to  review  a  judgment 
r  plaintiff  in  a  suit  to  recover  money  paid 

»  national  bank  on  a  contract  alleged  to 
.Te  been  void  for  fraud,  which  was  af* 
med  by  the  Appellatp  Division  of  the  Su- 
erne  Court  of  that  State  and  by  the  Court 

Appeals.    Affirmed, 

See  same  case  below,  in  Supreme  Court, 
i  App.  Div.  634,  61  N.  Y.  Supp.  1146,  and 

the  Court  of  Appeals,  167  N.  Y.  689,  60 
.  E.  1119. 

nie  facts  are  stated  in  the  opinion. 
Meaara.  Henry  Pnroell  and  Johii  Iion- 
mg  submitted  the  cause  for  plaintiff  in 
ror: 

The  buying  and  selling  of  bonds  such  as 
e  one  sold  to  the  plaintiff  was  not  within 
e  scope  of  the  bank's  corporate  powers. 
Firat  Nat,  Bank  v.  'National  Exch.  Bank, 

U.  S.  122,  23  L.  ed.  679;  Logan  County 
t*.  Bank  v.  ToKnaend,  139  U.  S.  67,  35  L. 
.  107,  11  Sup.  Ct.  Rep.  496;  California 
U,  Bank  v.  Kennedy,  167  U.  S.  362,  42  L. 
.  198,  17  Sup.  Ct.  Rep.  831;  Firat  Nat, 
mk  V.  Hawkxna,  174  U.  S.  364,  43  L.  ed. 
07,  19  Sup.  Ct.  Rep.  739;  Central  Tranap, 
K  T.  Pullman'a  Palace  Car  Co.  139  U.  S. 

KOTB. — Aa  to  rescission  of  contract  —  see 
tea  to  Kats  v.  Bedford  (Cal.)  1  L.  R.  A.  826 : 
BCreery  v.  Day  (N.  Y.)  6  L.  R.  A.  503 :  and 
uUB^on  V.  Purvis  (Ind.)  9  L.  R.  A.  607. 
!•  v.  S. 


24,  35  L.  ed.  55,  11  Sup.  Ct.  Rep.  478;  Mc- 
Cormick  v.  Market  Nat,  Bank,  165  U.  S. 
538,  41  L.  ed.  817,  17  Sup.  Ct.  Rep.  433. 

As  the  sale  of  the  bond  to  the  defendant  in 
error  was  such  a  transaction  as  the  plaintiff 
in  error,  tlie  bank,  had  no  authority  to  en- 
gage in,  the  bank  is  not  responsible  for  the 
misrepresentations  of  its  president  at  the 
time  of  the  sale. 

Weckler  v.  Firat  Nat,  Bank,  42  Md.  581, 
20  Am.  Rep.  95;  Firat  Nat.  Bank  v.  Hoch, 
89  Pa.  324,  33  Am.  Rep.  769;  2  Thomp. 
Nat.  Bank  Cas.  375. 

The  defendant  in  error  in  dealing  with  tlie 
bank  is  presumed  to  have  known  the  powers 
of  the  bank  and  its  officers,  and  that  such  a 
transaction  as  the  purchase  and  sale  of 
bonds  was  not  within  those  powers. 

Weatern  Nat.  Bank  v.  Armatrong,  152  U. 
S.  346,  38  L.  ed.  470,  14  Sup.  Ct.  Rep.  572. 

As  the  defendant  in  error  and  the  plain- 
tiff in  error  were  equally  subjects  of  legal 
censure  in  engaging  in  the  transaction  of  the 
sale  and  purchase  of  the  bond,  they  will  be 
left  where  they  have  placed  themselves. 

Firat  Nat.  Bank  v.  Stewart,  107  U.  S.  676, 
27  L.  ed.  692,  2  Sup.  Ct.  Rep.  778. 

The  presumptipn  of  law  is  that  the  de- 
fendant in  error  knew  that  in  selling  him 
the  bond  the  bank  and  its  o(Tici>rs  were  act- 
ing  beyond  the  scope  of  the  powers  of  tlie 
bank,  and  that  the  transaction  was  illegal. 

Weatern  Nat.  Bank  v.  Armstrong,  152  U. 
S.  346,  38  L.  ed.  470,  14  Sup.  Ct.  Rep.  572. 

The  contract  of  sale  being  illegal  as  ultra 
virea,  and  having  been  fully  executed  by  both 
parties,  neither  party  can  claim  anything 
under  it,  and  they  will  be  left  as  the  court 
finds  them. 

Thomaa  v.  Weat  Jeraey  R,  Co,  101  U.  S. 
71,  26  L.  ed.  950;  Pearce  v.  Madison  d  I,  R, 
Co,  21  How.  441,  16  L.  ed.  184. 

The  United  States  alone  can  question  the 
validity  of  the  transaction  between  the  plain- 
tiff ana  defendant. 

Thoinpaon  v.  St,  Nicholaa  Nat,  Bank,  146 
U.  S.  240,  36  L.  ed.  956,  13  Sup.  Ct.  Rep.  66. 

This  court  has  jurisdiction  to  entertain 
this  writ  of  error. 

Logan  County  Nat,  Bank  v.  Townaend^ 
139  U.  S.  67,  36  L.  ed.  107,  11  Sup.  Ct.  Rep. 
496;  McCormick  v.  Market  Nat,  Bank,  165 
U.  S.  638,  41  L.  ed.  817,  17  Sup.  Ct  Rep. 
433. 

Mr.  Eloii  R.  Brown  argued  the  cause 
and  filed  a  brief  for  defendant  in  error: 

The  sale  of  the  bond  to  the  defendant  in 
error  having  been  induced  by  the  false  and 
fraudulent  representations  of  the  bank's  of- 
ficer as  to  its  nature  and  value,  he  was  en- 
titled to  recover  the  damages  he  had  suffered 
by  reason  thereof. 

Fairchild  v.  MoMahon,  139  N.  Y.  290,  34 
N.  E.  779;  Rothschild  v.  Mack,  116  N.  Y.  1, 
Zl  N.  E.  726 ;  Daly  v.  Wiae,  132  N.  Y.  306, 
16  L.  R.  A.  236,  30  N.  E.  837;  Hickey  v. 
MorreU,  102  N.  Y.  454,  55  Am.  Rep.  824,  7 
N.  E.  321. 

Having  taken  the  money  of  the  defendant 
in  error  on  a  contract  of  sale  fraudulently 
induced  by  the  false  representations  of  its 
president,  the  bank  cannot  shelter  itself  be- 
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hind  any  statutory  limitations  of  the  na- 
tional bank  act,  to  escape  answering  to  the 
defendant  in  error  for  the  loss  he  has  suf- 
fered. 

LogiMii  County  Nat.  Bank  v.  Tatonsend,  139 
U.  S.  67,  36  L.  ed.  107,  11  Sup.  Ct.  Rep.  496. 

Where  the  provisions  of  the  national  bank- 
ing act  prohibit  certain  acts  by  banks  or 
their  oHicers,  without  imposing  any  penalty 
or  forfeiture  applicable  to  particular  trans- 
actions which  have  been  executed,  their  va- 
lidity can  be  questioned  only  by  the  United 
States,  and  not  by  private  parties. 

Thompson  v.  8t.  Nicholas  Nat,  Bank,  146 
U.  S.  240.  30  L.  ed.  956,  13  Sup.  Ct.  Rep. 
66;  Union  Nat,  Bank  v.  Matthews,  98  U.  S. 
621,  25  L.  ed.  188 ;  National  Bank  v.  Whit- 
ney, 103  U.  S.  90,  26  L.  ed.  443 ;  First  Nat, 
Bank  v.  Stewart,  107  U.  S.  670,  27  L.  ed.  592, 
2  Sup.  Ct.  Rep.  778. 

The  decision  of  the  state  court  having 
proceeded  upon  a  distinct  ground  not  involv- 
ing a  Federal  question,  and  sufficient  of  it- 
self to  sustain  a  final  judgment  without  ref- 
erence to  the  Federal  question  involved,  the 
judgment  should  be  affirmed. 

Beaupre  v.  Noyes,  138  U.  S.  397,  34  L.  ed. 
991,  11  Sup.  Ct.  Rep.  206;  Sceherger  v.  Mc- 
Cormick,  176  U.  S.  274,  44  L.  ed.  161,  20 
Sup.  Ct.  Rep.  128;  Eustis  v.  Bolles,  160  U. 
S.  361,  37  L.  ed.  1111,  14  Sup.  Ct.  Rep.  131; 
Pierce  ▼.  Somerset  R,  Co,  171  U.  S.  641,  43 
L.  ed.  316,  19  Sup.  Ct.  Rep.  64;  Remington 
Paper  Co,  v.  Watson,  173  U.  8.  443,  43  L. 
ed.  762,  19  Sup.  Ct.  Rep.  456. 

This  appeal  should  be  dismissed  for  want 
of  jurisdiction. 

Walworth  v.  Kneeland,  15  How.  348,  14 
L.  ed.  724;  Udell  v.  Daindson,  7  How.  269, 
12  L.  ed.  907;  Conde  v.  York,  168  U.  S.  642, 
42  L.  ed.  611,  18  Sup.  Ct.  Rep.  234. 

Mr.  Justice  Holmes  delivered  the  opin- 
ion of  the  court: 

This  is  an  action  to  recover  money  paid 
to  the  plaintiff  in  error  for  certain  bonds. 
One  defense  set  up  in  the  answer  was  that 
the  bank  was  a  national  bank,  and  that  the 
nJe  of  the  bonds  was  without  the  authority 
of  the  bank,  and  was  illegal  and  void.  Judg- 
ment went  against  the  bank,  it  was  affirm^ 
by  the  appellate  division  of  the  supreme 
court  and  by  the  court  of  appeals,  and  the 
case  now  comes  here  by  writ  of  error.  The 
ffround  of  the  action  is  that  the  sale  waa  in- 
duced by  false  representations  of  the  presi- 
dent of  the  bank.  We  do  not  state  these 
particularly,  because  the  findings  and  rul- 
ings of  the  state  court  with  regard  to  them 
arc  not  open.     We   have    to    deal  with  no 

auestion  except  the  defense  attempted  un- 
er  the  United    States   statute,  and,  there- 
fore, need    not    inquire    whether  they  con- 
[424]tained  a  stronger  infusion  of  *fraud  than  is 
allowed  to  vendors  in  the  way  of  praising 
their  wares. 

As  we  are  of  opinion  that  the  defendant 
in  enor  is  entitled  to  keep  his  judgment,  it 
does  not  matter  so  much  as  otherwise  it 
would  whether  the  result  is  reached  by  a 
dismissal  of  the  writ,  on  the  intimation  of 
Walworth  v.  Kneeland,  16  How.  348,  353, 
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14  L.  ed.  724,  726  (see  Conde  v.  York,  168 
U.  S.  642,  649,  42  L.  ed.  611,  18  Gup.  Ct 
Rep.  234),  or  bv  an  affirmance  of  the  judg- 
ment. We  shall  assume  that  the  defense 
under  the  statute  was  such  a  claim  of  im- 
munity as  to  entitle  the  plaintifiT  in  error 
to  come  here.  Logan  County  Nat,  Bank  v. 
Townsend,  139  U.  S.  67,  72,  35  L.  ed.  107, 
110,  11  Sup.  a.  Rep.  496;  McCormiek  v. 
Market  Bank,  166  U.  S.  638,  646,  41  L.  ed. 
817,  820,  17  Sup.  Ct.  Rep.  433.  On  that  as- 
sumption, however,  we  do  not  perceive  how 
the  defense  is  made  out  on  the  record.  The 
complaint,  to  be  sure,  alleges  that  the  bank 
was  acting  unlawfully  in  selling  the  bond, 
but  it  does  not  appear  that  Petrie  knew  the 
fact,  and  it  would  be  a  strong  thing  to 
charge  him  with  notice  or  a  duty  to  make 
inquiries  as  to  how  the  bank  was  conduct- 
ing its  business,  or  to  make  the  validitv  of 
the  sale  depend  upon  the  fact  alone,  irre- 
spective of  the  purchaser's  knowledge.  See 
Miners*  Ditch  Co,  v.  Zellerbaoh,  87  CaL  643, 
578,  579,  99  Am.  Dec.  300;  New  York  d  S, 
H.  R.  Co.  V.  Schuyler,  34  N.  Y.  30,  73; 
Madison  d  I.  R,  Co.  v.  Norwich  8av.  Soc. 
24  Ind.  457,  462.  The  sale  might  have  beat 
lawful.  It  was  not  necessarily  wrong. 
First  Nat.  Bank  v.  National  Each,  Bank, 
02  U.  S.  122,  128,  23  L.  ed.  679,  681.  How- 
ever, we  need  not  stop  at  this  preliminary 
difficulty  or  another  suggested  ay  the  an- 
swer, on  which  no  point  was  made.  The 
answer  alleges  that  the  sale  was  without  the 
authority  or  consent  of  the  bank,  and  was 
not  within  the  course  of  its  regular  busi- 
ness, which  looks  a  good  deal  like  an  at- 
tempt to  deny  that  there  ever  was  an  effect- 
ive sale,  and  yet  to  keep  the  price. 

The  declaration  goes  upon  a  rescission  of 
the  contract.  It  contains  ambiguous  lan- 
guage, but  the  allegations  of  tender  of  the 
bond  and  that  the  tender  still  is  kept  good 
make  the  ground  sufficiently  clear.  The 
question  then  is,  leaving  on  one  side  the 
averment  just  quoted  from  the  answer,  and 
assuming  that  the  ptfrties  were  attempting 
a  transaction  forbidden  by  the  law,  whether 
the  nature  of  the  attempt  prevents  one  of 
them  from  *  withdrawing  from  the  bargain  [^ 
on  the  ground  of  preliminary  fraud.  If 
the  withdrawal  were  on  the  ground  of  re- 
pentance alone  the  law  might,  or  might  not, 
leave  the  parties  where  it  found  them.  See 
Central  Transp.  Co,  v.  Pullman's  Palaoe 
Car  Co.  139  U.  8.  24,  60,  61,  36  L.  ed.  55, 
69,  11  Sup.  Ct.  Rep.  478;  Pullman's  Palace 
Car  Co.  V.  Central  Transp.  Co.  171  U.  8. 
138,  150,  43  L.  ed.  108,  113,  18  Sup.  Ct  Rep. 
808.  But  a  person  does  not  become  an  out- 
law and  lose  all  rights  by  doing  an  illegal 
act.  See  Connolly  ▼.  Union  8eu>er  Pipe  Oo. 
184  U.  S.  540,  46  L.  ed.  679,  22  Sup.  Ct 
Rep.  431.  The  right  not  to  be  led  by  fraud 
to  change  one's  situation  is  anterior  to  and 
independoit  of  the  contract  The  fraud  is 
a  tort.  Its  usual  consequence  is  that,  as  be- 
tween the  parties,  the  one  who  is  defrauded 
has  a  right,  if  possible,  to  be  restored  to  his 
former  position.  That  right  is  not  taken 
away  because  the  conseouence  of  its  exercise 
will  be  the  undoing   of   a    forbidden  deed. 
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That  ia  a  consequence  to  which  the  law  can  Argued  and  auhmitied  February  24,  190S. 
have    no    objection,    and    the    fraudulent  Decided  March  9,  1905, 
party,  who  otherwise  might  have  been  al- 
lowed to  disclaim  any  different  obligation  ^^.^  w««rxT>  x     xi.     «  r^      .     m  ,^ 
from  that  with  which  the  other  had  been  T   ox-'^^^t*^  ^®  Supreme  Court  of  the 
content,  has  lost  his  right  to  object,  because  f   ^^*® /iL  .       ^^F^  ^  review  a  judgment 
he  has  brought  about  the  other's  consent  by  '®'  plaintiff  m  a  suit  to  recover  money  paid 
wrong.    See  Pullman's  Palace  Car  Co,  v.  ^^  *  national  bank  on  a  contract  alleged  to 
Central  Tranap.  Co.  171  U.  S.  138,  161,  43  ***^®   ^^"    ^^'^   ^^'   ^^^^^  ^^^ch  was  af- 
L.  ed.  108,  114,  18  Sup.  a.  Rep.  808.    It  is  ^""^^  ^7  the  Appellate  Division  of  the  Su- 
true  that  the  fraud  was  perpetrated  by  an  Pf«™«  ^^^^  of  ^^^^  State  and  by  the  Court 
•sent,  and  it  is  argued  that  he  did  not  rep-  of  Appeals^  Affirmed.              ,  ,  ^     ^ 
re«ent  the  bank  for  an  illegal  act     But  un-       -^^ ''««'«.  Henry  PnroeU  and  John  Lan- 
leas  thU  means  that  there  was  no  sale,  as  ■*"*«  submitted  the  cause  for  plaintiff  in 
the  answer  and    a    part    of   the  argument  ^^^Si^'    ...          ,      .                .    .     .   .  , 
seem  to  suggest,— in  which  case,  of  course,       *^or  their  contentions  see  their  briefs  as 
Petrie  must  have  his  money  back,— the  an-  sported  in  National  Bank  d  Loan  Co.    v. 
swer  is  that    if   the   bank  relies  upon  the  P^^^t  ante,  879. 

sale  it  n)ust  take  it  with  the  burden  of  the  ^r-  ^^'>^  »••  Brown  argued  the  cause 
fraud.  It  must  adopt  the  whole  transac-  ^^  "^<^  ^  brief  for  defendant  in  error: 
Uon  or  no  part  of  it.  It  cannot  affirm  what  ^  ^  the  purchase  of  the  bonds  for  the  de- 
ls for  its  advantage  and  repudiate  the  rest.  Pendant  in  error  from  the  bank  required  the 
Cases  where  the  action  is  on  the  illegal  con-  exercise  of  judgment  and  discretion,  the 
tract  do  not  apply.  Such  was  First  Nat.  hank's  president  could  not  lawfully  act  as 
Bank  v.  Hoch,  89  Pa.  324,  33  Am.  Rep.  769.  ">  agent  of  both  the  bank  and  the  defendant 
Here  the  attempt  is  to  recover  outside  of  it,  in  error.  The  defendant  in  error,  being  ig- 
treating  it  as  set  aside.  An  action  for  dam-  norant  of  his  dealings  with  the  bank  in  hor 
ages  caused  by  fraudulent  representations  behalf,  was  entitled  to  rescind  or  avoid  the 
which  induced  a  contract  affirms  the  con-  contract  on  discovering  that  fact,  iiidcpi'nd- 
tract  and  relies  upon  it  {Whiteside  v.  «ntly  of  any  false  representations  made  by 
Brawley,  152  Mass.  133,  134,  24  N.  E.  him  in  effecting  the  sale  to  her. 
108S),  and  therefore  may  be  subject  to  the  Gonkey  v.  Bond.  36  N.  Y.  427;  Majto  v. 
same  defenses  as  an  action  brought  directly  Knowlton,  134  N.  Y.  250,  31  N.  E.  9S.5; 
upon  the  contract.  Weckler  v.  First  Nat.  Taussig  v.  Hart,  58  N.  Y.  425;  Bruce  v. 
Bank,  42  Md.  681,  696,  697,  20  Am.  Rep.  Davenport,  36  Barb.  349;  New  York  Vent. 
Q]95,  seems  to  have  been  'an  action  of  this  ins.  Co.  v.  National  Protection  Ins.  Co.  14 
character  in  respect  of  a  sale  on  commission  n.  Y.  85;  Murray  v.  Beard,  102  N.  Y.  50.1, 
by  the  bank.  We  express  no  opinion  as  to  7  n.  e.  553;  Empire  State  Ins.  Co.  v.  Amcri- 
an  action  of  that  kind.  ^^^ ^^^9^PJf>^^  7-  can  Cent.  Ins.  Co.  138  N.  Y.  446,  34  N.  E. 
^^V^*J^^^H^  ^2*-««r^A^o^  ^'rS'  1^'  200;  Rilt  V.  Washington  MaHne  d  F.  Ins. 
^^'^^  h^r^.'  n^\^^\^^ ^^''^'^^^' 1^%'  C'o.  41  Barb.  353;   Utica  Ins.  Co.  v.  Toledo 

5Si  ^^^T  ^^'  fnof  To^«^    pf'  ill    7^q'    ^«^-  (^o.  17  Barb.  134;   Knauss  v.  Gottfried 
864,  43  L.  ed.  1007,  19  Sup.  Ct.  Rep.  739.    ,.         _  „  ^     1 40  vr  ir  »ta   nn  It    11 

But  when  a  right  is  claime^to  repudiate  it,   ^^J'^^y^  ^''^'^^  ^^-  ^^^  \^'  JO,  30  N.  E. 

the  party  who  denies  the  right  Is  the  one   ^5'*,,^^  ''^^'' ^^T""  Vv"" v '  1^7  ^i 
who   relies   upon    the    contract,   and   that    0/ ;  i^W/oa«v-Vor<fcrup,  39  N.  Y.  117;  Pom. 

party  must  take   it   as   it  was  made.    The   ^H;,.     J  .     \        .  .   .     , 

record  discloses  no  error  re-examinable  here.       The  defendant  in  error  may  rescind  the 
Judgment  affirmed,  purchase  of  the  bonds  because  of  the  presi- 

dent's  misrepresentations   as   to   the   value 
Mr.  Justice  MoKenna  took  no  part  in   and  nature  of  the  bonds,  and  of  the  suppres- 
the    consideration    and    disposition  of  this   sion  by  him  of  the  fact  that  he  was  purchas- 
a»n^^^  ing  them  from  the  bank  while  acting  as  its 

manager  and  president,  without  proof  of  the 
__.  intent  of  the  bank  to  defraud  her. 

Hammond  v.  Pennock,  61  N.  Y.  145.    Ap- 
proved in  Fairchild  v.  McMahon,  139  N.  Y. 
»'ATIONAIi    BANK    &    LOAN  COMPANY    294,  34  N.  E.  779;  American  Sugar  Ref.  Co. 
OF   WATERTOWN,   New   York,  Plff,  in    y,  Fanoher,  145  N.  Y.  659,  27  L.  R.  A.  757, 
Err.,  40  N.  E.  206. 

V,  The  tender  of  the  bonds  to  the  plaintiff  in 

LILIAN  TRAVER  CARR.  error,  and  demand  for  the  return  of  the  con- 

sideration for  them,  made  upon  her  discovery 
(See  8.  C.  Reporter's  ed.  426.)  t^^at  the  president  had  purchased  them  from 

the  bank,  was  a  dLsatlirmance  of  the  sale, 
C7onlrocf«--re«cts«ton  of  illegal  contract  for    entitling  the  defendant  in  error  to  recover 

fraud.  in  this  action. 

Oould  V.  Cayuga  County  Nat.  Bank,  86 

TThls  case  is  governed  by  the  decision  In  Na-    N.  Y.  75,  00  N.  Y.  333,  2  N.  E.  16;  Ycomans 

tional  Bank  d  Loan  Co.  v,  Petrie,  ante,  879.  v.  Bell,  151  N.  Y.  230,  45  N.  E.  552;  Aller- 

ton  V.  AUcrton,  50  N.  Y.  070;    Vail  v.  Rey- 

[No.  166.]  nolds,  118  N.  Y.  297,  23  N.  E.  301 ;  Berry  v. 
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American  Cent,  Ins.  Co,  132  N.  Y.  49,  30 
N.  E.  264. 

The  bank  as  the  undisclosod  piiiicipnl  is 
liable  ou  the  contmct  ami  for  the  acts  of 
its  president.  It  cannot  reap  the  benefit  of 
a  contract  made  by  hi  in  or  by  his  wrongful 
acts,  and  escape  resulting  responsibility  to 
those  with  whom  he  dealt. 

Bennett  v.  Judson,  21  N.  Y.  238;  Fair- 
child  V.  McMahon,  139  N.  Y.  290,  34  N.  E. 
779;  Benjamin,  Sales.  §  467a. 

Having  taken  the  money  of  the  dofc^ndant 
in  error  on  a  contract  induced  by  false  rep- 
resentations and  double  dealing,  the  bank 
as  the  undisclosed  principal  cannot  shelter 
itself  beliind  statutory  limitations  of  the 
national  bank  act,  to  escape  answering  to  the 
defendant  in  error  for  the  loss  she  has  suf- 
fered. 

Logan  County  "Sat,  Bank  v.  Tovonaend, 
139  U.  S.  67,  35  L.  ed.  107,  11  Sup.  a.  Rep. 
496. 

That  the  bank  was  acting  as  an  undis- 
closed principal,  and  that  the  defendant  in 
error  had  no  knowledge  that  she  was  deal- 
ing with  the  bank,  render  inapplicable  the 
doctrine  of  ultra  vires,  by  which  a  contract 
made  by  a  corporation  beyond  the  scope  of 
its  corporate  powers  is  unla\viu]  and  void. 

McCormick  v.  Market  Bank,  165  U.  S.  538, 
41  L.  ed.  817,  17  Sup.  Ct.  Rep.  433. 

Having  no  knowledge  that  she  was  deal- 
ing with  the  bank,  the  defendant  in  error, 
of  course,  was  not  charged  with  the  duty  of 
taking  notice  of  the  l^gal  limits  of  its 
powers. 

Weckler  v.  First  Nat,  Bank,  42  Md.  581, 
20  Am.  Rep.  95. 

Wlicre  the  provisions  of  the  national 
banking  act  prohibit  certain  acts  of  banks 
or  their  officers,  without  imposing  any  pen- 
alty or  forfeiture  applicable  to  particular 
transactions  which  have  been  executed,  their 
vjUidity  can  be  questioned  only  by  the  United 
States,  and  not  by  private  parties. 

Thompson  v.  Si,  Mcholas  Nat.  Bank,  140 
V,  S.  240,  36  L.  ed.  956,  13  Sup.  Ct.  Rep. 
06;  Union  Nat.  Bank  v.  Matthews,  98  U.  5. 
0:21,  25  L.  ed.  188;  National  Bank  v.  Whit- 
ney, 103  U.  S.  99,  26  L.  ed.  443 ;  First  Nat, 
Bank  v.  Stetoart,  107  U.  S.  676,  27  L.  ed. 
592.  2  Sup.  Ct.  Rep.  778. 

The  decision  of  the  state  court  having  pro- 
ceeded upon  distinct  grounds  not  involving 
a  Federal  question,  and  sufficient  of  them- 
selves to  sustain  a  final  judgment,  without 
reference  to  the  Federal  question  involved, 
the  judgment  should  be  affirmed. 

Beaupre  v.  Noycs,  138  U.  S.  397,  34  L.  ed. 
901.  11  Sup.  Ct.  Rep.  296;  Seeherger  v.  Mc- 
Cormick, 175  U.  S.  274,  44  L.  ed.  161, 20  Sup. 
Ct.  Hep.  128;  Kuetis  v.  Bolles,  150  U.  S.  361, 
37  L.  ed.  1111,  14  Sup.  Ct.  Rep.  131;  Pierce 
v.  Somerset  R.  Co.  171  U.  S.  641,  43  L.  ed. 
316,  19  Sup.  Ct.  Rep.  64;  Remington  Paper 
Co.  v.  Watson,  173  IT.  S.  443,  43  L.  ed.  762, 
19  Sup.  Ct.  Rep.  456;  Jenkins  v.  Loewenthal, 
1 10  U.  S.  222,  28  L.  ed.  129,  3  Sup.  Ct.  Rep. 
038. 

The  appeal  should  be  dismissed  for  want 
of  jurisdiction. 

Walworth  v.  Kneeland,  15  How.  348,   14 

sag 


L.  ed.  724;  Udell  v.  Dav^daon,  7  How.  769, 
12  L.  ed.  907;  Conde  v.  York,  168  U.  S. 
042,  42  L.  ed.  611,  18  Sup.  Ct.  Rep.  234; 
Mvrdock  v.  Memphis,  20  Wall.  590,  22  L.  ed. 
429. 

Mr.  Justice  Holmes  delivered  the  opin- 
ion of  the  court: 

This  case  is  similar  in  substance,  plead- 
ing, and  argument  to  the  foregoing,  with 
the  additional  fact  that  the  president  of 
the  bank  acted  as  the  confidential  adviser 
of  the  defendant  in  error,  and  did  not  re- 
veal to  her  that  the  bonds  belonged  to  the 
bank,  or  that  he  was  on  both  sides  of  the 
transaction  and  interested  against  her.  As 
soon  as  she  found  out  that  the  bank  was  the 
seller,  she  repudiated  the  sale. 

Judgment  a/jlrmed. 


JOHN  BROWNFIELD,  Plff,  in  Err^ 

V, 

STATE   OF   SOUTH   CAROLINA. 

(See  S.  C.  Reporter's  ed.  420-420.) 

Appeal — recital  in  agreed  statement — when 

taken  as  true, 

A  recital  In  an  agreed  statement,  tbat  defend- 
ant offered  to  latroduce  testimony  of  a  dis- 
crimination against  negroes  in  the  selection 
of  grand  jurors,  which  was  relied  upon  as  the 
ground  for  his  motion  to  quash  the  Indict- 
ment, will  not  be  taken  as  true  on  error  to  a 
state  court,  where  such  statement  was 
"with  relation  to  case  as  settled  by  jndfe."" 
and  he  stated  therein  that  he  overruled  t 
motion  because  the  statement  of  facts  set  our 
In  the  grounds  for  quashing  the  indlctmen* 
did  not  appear  from  the  records  or  otbei 
wise,  and  that  In  the  absence  of  any  showta 
to  the  contrary  he  was  bound  to  assume  th 
the  Jury  comrolsslonem  had  done  their  da 
and  the  record  discloses  no  exception  to  tls 
supposed  refusal  to  hear  the  proffered  ev 
deuce,  and  no  contention  in  that  regard  c 
the  appeal  to  the  state  supreme  court. 


[No.  172.] 

Argued  February  25,  190S,    Decided 

9,  1909, 


IN  ERROR  to  the  Supreme  Court  of 
State    of    South    Carolina    to    revi 
judgment   which    affirmed   a   conviction 
murder.    Affirmed, 

See  same  case  below,  60  8.  C.  609,  39 
E.  2. 

The  facts  are  stated  in  the  opinion. 

Messrs.  J.  L.  Mitchell  and  W.J. 
per  argued  the  cause,  and,  with  Mr.  P.. 
lleiclctt,  filed  a  brief  for  plaintiff  in  erro 

Mr.  John  S.  TXTilson  argued  the  ca 
aiKl  filed  a  brief  for  defendant  in  error. 

Mr.  W.  H.  Townsend  also  argued 
cause  for  defendant  in  error. 


IB- 


Mr.  Justice  Holmes  delivered  the  o 

ion  of  the  court: 

This  case  comes  here  by  writ  of  erro*JL"^ 
the  supreme  court  of  South  Carolina.        ^The 
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Slaintiff  in  error  has  been  convicted  of  mur- 
er,  and  the  error  alleged  is  that  the  grand 
jury  was  composed  wholly  of  white  persons^ 
and  that  all  negroes,  although  constituting 
four  fifths  of  the  population  and  of  the  regis- 
tered voters  of  the  county,  were  excluded  on 
account  of  their  race  and  color.  The  plain- 
tiff in  error  is  a  negro,  and  he  says  that  in 
this  way  he  has  be«fi  denied  the  equal  pro- 
tection of  the  laws  and  of  the  civil  rights 
guaranteed  to  him  by  the  Ck)nstitution  and 
1a¥F8  of  the  United  States.  Carter  v.  Texas, 
177  U.  S.  442,  44  L.  ed.  839,  20  Sup.  a. 
Rep.  087.  The  case  was  taken  to  the  su- 
preme court  of  the  state  by  appeal,  and  the 
judgment  of  the  trial  court  was  affirmed. 

We  have  stated  the  error  which  is  alleged. 
The  trouble  with  the  case  is  that  we  are  not 
warranted  in  assuming  that  the  allegations 
are  true.    The  record    contains    an    agreed 
statement  called   a   brief,  in   which    it   ap- 
pears  that   the   defendant   made  a   motion 
to    quash    on     the    erounds    stated,     and 
in  which  it  is  said  that  the  defendant  of- 
fered   to    introduce  testimony   to   support 
these  grounds.     But  this  agreed  statement 
is  "signed  with  relation  to  case  as  settled 
l^  judge."  It  appears  that  the  parties  agreed 
that  the  judge  before  whom  the  case  was 
tried  should  "make  a  statement  as  to  his 
rulings  upon  the  motion  to  quash  the  in- 
dictment, and  also  as  to  the  motion  to  chal- 
lenge the  arrays  of  grand  and  petit  jurors 
In  the  case,  and    also    as    to    reauests    to 
ciiarge,  and    such    statement    shall  be  the 
agreed  statement  for  the  purposes  of  this 
appeal.''    The  challenge    of    the    array  re- 
ferred to  was  upon  the  same  grounds  as  the 
^]motion    to   quash.     *In    pursuance  of  this 
agreement  the  judge  made  a  statement  of 
the  grounds  on  which  he  overruled  the  mo- 
tion.    **Because  the  statement  of  facts  set 
out  in  the  grounds  for  quashing  the  same 
did  not  appear  from  the  records  or  other- 
wise.    ...     In  the  absence  of  any  show- 
ing to  the  contrary,  I  was  bound  to  assume 
that  the  jury  commissioners  had  done  their 
duty." 

The  foregoing  language  is  quite  inconsist- 
ent with  there  having  been  an  offer  to  prove 
the  allegations  of  the  motion,  as  is  the  fur- 
ther fad;  that  the  record  discloses  no  ex 
ception  to  the  supposed  refusal  to  hear  evi- 
dence offered  to  that  end.  If  these  consid- 
erntions  were  not  enough,  we  have,  in  ad- 
dition, the  absence  of  any  suggestion  of  a 
refusal  to  admit  evidence  in  the  reasons  for 
appeal  to  the  supreme  court,  and  the  state- 
ment of  the  supreme  court  that  it  was  not 
contended  at  the  hearing  of  the  appeal  that 
there  was  any  offer  to  introduce  testimony 
on  the  point  "other  than  the  offer  therein 
made."  The  last  words  refer,  we  assume, 
to  the  concluding  words  of  the  motion :  "All 
of  which  the  defendant  is  ready  to  verify." 
Upon  the  whole  record  we  are  compelled  to 
infer  that  the  statement  that  the  defendant 
offered  to  introduce  evidence  was  inserted 
in  the  so-called  brief  by  his  counsel,  but 
waa  not  agreed  to  except  so  far  as  it  might 
Ih'  ron firmed  by  the  statement  of  the  judge, 
and  that  he  did  not  confirm  it.  We  see  n* 
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ground  for  the  suggestion  that  this  fact 
was  outside  the  matters  submitted  to  the 
judge,  and  therefore  must  be  taken  to  have 
been  admitted.  Evidently,  that  was  not  the 
under.standing  on  the  part  of  the  state.  It 
is  suggested  that  the  allegations  of  the  mo- 
tion to  ^uash,  not  having  been  controverted 
and  having  been  supported  by  the  affidavit 
of  the  defendant,  must  be  taken  to  be  true. 
But  a  motion,  although  reduced  to  writing, 
is  not  a  pleading,  and  does  not  require  a 
written  answer.  It  appears  from  the 
grounds  on  which  the  judge  decided  it, 
apart  from  anything  else,  that  the  allega- 
tions were  controverted,  and  under  such 
circumstances  it  waa  necessary  for  the  de- 
fendant to  make  an  attempt  to  introduce 
evidence.  The  formal  words  of  the  motion 
were  not  enough.  Smith  v.  Miaaissippif 
162  U.  S.  592,  601,  40  L.  ed.  1082,  1085,  16 
Sup.  Ct.  Rep.  900. 

A  provisional  objection  is  made  to  the 
Constitution  of  South  ^Carolina  in  ease  it[429] 
should  be. held  to  exclude  negroes  from  the 
jury.  But  the  ground  of  the  motion  was 
not  that  negroes  were  excluded  by  an  in- 
valid constitutional  provision,  but  that 
they  were  excluded  in  the  administration 
of  the  law,  although  they  were  qualified  un- 
der it  to  serve.  The  case  involves  questions 
of  the  gravest  character,  but  we  must  deal 
with  it  according  to  the  record,  and  the 
record  discloses  no  wrong. 

Judgment  affirmed. 

Mr.  Justice  MoKenaa  took  no  part  in 
the  consideration  and  disposition  of  this 
case. 


EDWARD  H.  PARDEE  and  Arabella  D. 
Huntington,  Executrix,  and  Charles  H. 
Tweed  and  Isaac  E.  Gates,  Executors  of 
Collis  P.  Huntington,  Deceased,  et  al., 
Plffa.  in  Err., 

V, 

A.  D.  ALDRIDGE,  A.  F.  Hardie,  and  W. 
G.  Mowry,  Trustees  for  J.  E.  Downs  and 
Associates. 

(See  S.  C.  Reporter's  ed.  429-434.) 

Trial — conflicting  findings  of  fact — mort* 
gage — of  railroad  property — vohai  prop- 
erty covered  —  judgments — oonclusvveneBB 
against  strangers. 

1.  The  findings  of  the  jury  upon  special  Issues 
of  fact  submitted  to  them  for  their  deter- 
mination, where  warranted  by  the  evidence, 
control  conflicting  findings  made  under  the 
instructions  of  the  court. 

2.  Real  property  only  temporarily  used  for  rail- 
road purposes,  having  been  acquired  by  a 
railroad  company  with  the  intention  of  sub- 
dividing   such    portions    as    should    not    be 


NoTK. — On  mortgages  of  railroad  property — 
see  note  to  Thompson  v.  White  Water  Valley 
R.  Co.  83  L.  ed.  U.  S.  256. 

As  to  jurindictum  an  affected  by  possession 
of  the  suhfcct  matter — see  Adams  v.  MercantMo 
Trust  Co.  15  C.  C.  A.  6,  and  note. 

Ott   conclusiveness  of  Judgments  generally — 
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needed  for  railroad  purposes  into  lots  to  be 
sold  to  Its  employees.  Is  not  covered  by  a 
morfg^a^e  of  all  the  property  of  such  com- 
pany "used  for  and  pertaining  to  the  opera- 
tion of  said  railroad.** 
8.  An  adjudication  In  a  suit  In  equity  brought 
by  a  receiver  of  mortgaged  property  against 
persons  claiming  the  land  under  an  execution 
sale,  that  such  property  was  subject  to  the 
mortgage,  did  not  so  bring  the  property  into 
the  custody  of  the  court  as  to  invalidate  a 
prior  sale  of  the  same  property  on  execution 
to  other  persons,  strangers  to  the  suit. 

[No.   137.] 

Argued    January    19,    SO,    190S.    Decided 
March  16,  190S, 

IN  ERROR  to  the  Court  of  Civil  Appeals 
for  the  Fifth  Supreme  Judicial  District 
of  the  State  of  Texas  to  review  a  judgment 
which  reversed  a  jud^nent  of  the  trial 
court  in  favor  of  defendants  in  an  action  of 
trespass  to  try  title  to  land.     Affirmed. 

See  same  case  helow,  24  Tex.  Civ.  App. 
264,  60  S.  W.  789. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Maxwell  Evarts  and  R.  S.  Lot- 
ett  arprued  the  cause  and  filed  a  brief  for 
plaiiitiir.s  in  error: 

This  court  has  jurisdiction  to  inquire  and 
determine  whether,  by  the  judpncnt  of  the 
court  of  civil  appeals,  due  effect  has  been 
d<'iii<'d  to  llie  decrees  of  the  circuit  court  in 
tin*  foreclosure  proceeding. 

Dupasseur  v.  Rocker eau,  21  Wall.  130,  22 
I.,  id.  588;  Embry  v.  Palmer,  107  U.  S.  3,  27 
L.  vi\.  :i40,  2  Sup.  Ct.  R<!p.  2.');  Crescent  City 
J  J.  S.  L.  d  N.  H.  Co.  V.  Butchers'  Union  8. 
11.  d  L.  S.  L.  Co.  120  U.  S.  141,  30  L.  ed. 
1514,  7  Sup.  Ct.  Rep.  472;  Central  \at.  Bank 
V.  titev<ns,  169  U.  S.  432,  42  L.  ed.»807,  18 
Sup.  Ct.  Rep.  403. 

Where,  as  in  this  case,  the  evidence  is 
without  coiiilict,  and  the  question  is  whether 
the  judgment  of  the  state  court  upon  such 
evidence  denies  duo  effect  to  a  decree  of  a 
court  of  the  United  States,  the  question  is 
obviously  one  of  law,  and  not  of  fact,  and 
this  court  has  the  right  of  re\iew. 

Martin  v.  Hunter,  1  Wheat.  304,  4  L.  ed. 
»7:  Smith  v.  Maryland,  6  Cranch,  280,  3  L. 
ed.  225;  Chouteau  v.  Eckhari,  2  How.  344, 
11  L.  ed.  293;  Cunningham  v.  Ashley,  14 
How.  377,  14  L.  ed.  462;  Hyde  v.  Booraem, 
10  Pet.  109,  10  L.  ed.  925;  The  Francis 
^^'right,  105  U.  S.  381,  sub  nom.  Duncan 
V.  The  Francis  Wright,  20  L.  ed.  1100;  Re- 
publican River  Bridge  Co.  v.  Kansas  P.  R. 
Co.  92  U.  S.  315,  23  L.  ed.  615;  Lytle  v. 
Arkansas,  22  How.  193,  10  L.  ed.  306;  Mac- 
kutf  V.  Dillon,  4  How.  421,  11  L.  ed.  1038; 
United  States  v.  Pugh,  99  U.  S.  205,  25  L. 
ed.  322;  Sun  Mut.  Ins.  Co.  v.  Ocean  Ins.  Co. 
107  V.  S.  485,  27  L.  ed.  XM,  1  Sup.  Ct.  Rep. 


582;  The  Edwin  I.  Morrison,  153  U.  S.  199, 
sub  nom.  Bradley  Fertilizer  Co.  y.  The  Ed- 
win J.  MoiTison,  38  L.  ed.  688,  14  Sup.  Ct. 
Rep.  823;  Dower  v.  Richards,  161  U.  S. 
(»5K,  .{s  L.  ed.  305,  14  Sup.  Ct.  Rep.  452. 

The  supreme  court  of  Texas,  the  jurisdic- 
tion of  which  by  express  conjstitiitioiial  pro- 
vision is  limited  to  questions  of  law,  does 
not  hesitate  to  review  judgments  of  the 
courts  of  civil  appeals  (which  are  declanHl 
by  the  Constitution  to  be  conclusive  upon  tlie 
facts)  in  cases  where  it  deems  tlie  eviden 
insufficient  to  support  the  judgment;  and  ii 
some  cases  it  bases  its  judgment  upon  fact 
not  embraced  in  the  findings  of  the  cour 
of  civil  appeals,  but  which  are  contained  i 
the  statement  of  facts. 

Clarendon  Land  Invest.  Agency  Co.  v.  iff 
CleJland  Bros.  86  Tex.  179,  22  L.  R,  A.  105 
23  S.  W.  576,  1100;  Batiman  v.  J  affray,  8 
Tex.  617,  20  S.  W.  394;  Oainesvillc,  H. 
W.  R.  Co.  v.  Lacy,  86  Tex.  246,  24  S.  W.  269 
Tackaberry  v.  City  Nat.  Bank,  85  Tex.  48J' 
22  S.  W.  151,  299*;  McLeary  v.  Dairson,  8' 
Tex.  524,  29  S.  W.  1044;  ^tna  Ins.  Co.  \ 
Uolcomb,  89  Tex.  404,  34  S.  W.  915;  Lee  ^ 


International  d  O.  N.  R.  Co.  89  Tex.  5S.* 
36  S.   W.   63;   Kilgorc  v.   Northuvst   Textt- 
Baptist  Educational  Asso.  90  Tex.   130.  3 
S.  W.  598:   Moore  v.   Waco  Bldg.  Asso.  9 
Tex.  205,  47  S.  W.  716.    See  also  Fellovs 
Sorlhrup,  39  N.  Y.  117;   Whitumn  v.  U'l 
Chester   Repeating  .i.rms  Co.  55   Conn.  24 
10  Atl.  571;  Morey  v.  Millikcn,  86  Me.  4 
30  Atl.  102. 

Where    property    in    the    custody   of  oi 
court  through  a  receiver  is  sold  under  pr< 
ess  of  other  courts  against  the  defenduD 
such  sales  are  absolutely  void. 

Wisuxill  V.  Sampson,  14  How.  52,  14  L. 
322;  Davis  v.  Cray,  16  Wall.  203,  21  L. 
447:   Porter  v.  Sahin,   149  U.  S.  473,  37 
ed.  815,  13  Sup.  Ct.  Rep.   1008;   Re  Tylr- 
149  T^   S.    181,  37  L.  ed.  694,   13  Sup.  C 
Kep.  785;   Eduards  v.  Norton,  55  Tex.  41 
Russell  V.  Texas  d  P.  R.  Co.  68  Tex.  64 
5  S.  W.  680;   EUis  v.   Vernon  Ice,  Light 
Water  Co.  86  Tex.  109,  23  S.  W.  858; 
Trunk  K.  Co.  v.  Leitis,  81  Tex.  1,  16  S.  V 
047. 

Upon  the  same  principle,  every  sale  souf; 
to  be  made  of  property  while  in  the  custod 
of  a  court  for  adniinlBtration  and  distrib 
tion,  and  in  hostility  to  the  title  there  bel 
no  matter  whether  under  legal  process  o 
voluntarily,  and  no  matter  whether  the  ven 
dor  or  vendee  are  parties  to  the  receivershi 
litigation  or  not,  should  be  declared  void. 

See  Scott  v.  Crawford,  16  Tex.  Civ.  App- 
477,  41  S.  W.  697. 

Mr.  Vy,  J.  Moroney  argued  the 
and  filed  a  brief  for  defendants  in  error: 

Findings  of  fact  in  a  state  court,  whether 
by  court  or  jury,  are  ooiudusive  on  this 
court,  regardless  olf  the  question  of  the  suffi- 
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see  notes  to  Sharon  v.  Terry  (C.  C.  N.  D.  Cal.) 
1  L.  R.  A.  672;  Boiloni?  v.  Schuylor  Nut.  Hank 
(Neb.)  3  L.  R.  A.  142:  WIeso  v.  San  Fianclsro 
Musical  Fund  Soc.  (Cal.)  7  L.  R.  A.  Till :  .Mor- 
rill V.  Morrill  (Or.)  11  L.  R.  A.  155  :  Bank  of 
United  States  v.  Beverly,  11  L,  ed.  V.  S.  7(1 : 
Johnson  Steel  Street  Rail  Co.  v.  Wb.irton,  a.S 
884 


L.  ed.  U.   S.  429:   and  Southern  P.  R.  Co.  t. 
United  States,  42  L.  ed.  U.  S.  356. 

As  to  concluaivenets  and  effect  of  judgmmtt 
as  beticcen  Federal  and  state  courts — see  ont^ 
to  Kiiiisus  City,  Ft.  S.  &  M.  R.  Go.  r.  Morfrin, 
21  (\  r.  A.  478;  and  Union  ft  P.  Bank  ▼.  Mfui- 
phlH,  49  C.  C.  A.  468. 
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ciency  of  the  evidence  to  support  the  lind- 
ingB. 

Bartlett  v.  Lackxcoo^i ,  160  U.  S.  357,  40 
L.  ed.  455,  16  Sup.  Ct.  Rop.  334;  yohle  v. 
Mitchell,  164  U.  S.  367,  41  L.  ei.  472,  17  Sup. 
Ct.  Rep.  110;  Missouri,  K.  d  T.  R.  Co.  v. 
Haher,  169  U.  S.  613,  42  L.  ed.  878,  18  Sup. 
Ct.  Rep.  488;  Hrdrick  v.  Atchison,  T.  d  8, 
F'.  R.  Co.  167  U.  S.  673,  42  L.  ed.  320,  17 
Sup.  Ct.  Rep.  922;  Chemical  Nat.  Bank 
v.  City  Bank,  160*  U.  S.  646,  40  L.  ed.  668, 
16  Sup.  Ct.  Rep.  417;  Egan  v.  Hart,  165 
XJ.  S.  188,  41  L.  ed.  680,  17  Sup.  Ct.  Rep. 
:}00;  Israel  v.  Arthur.  152  V.  S.  355,  38  L 
«d.  474,  14  Sup.  Ct.  Rep.  583;  Dower  y .  Rich- 
€ird8,  151  U.  S.  658,  38  L.  ed.  305,  14  Sup. 
Ct.  Rop.  457;  Jenkins  v.  'Scff,  186  U.  S.  230. 
46  L.  ed.  1140,  22  Sup.  Ct.  Rep.  905:  Br- 
-anent  v.  yational  Jl arrow  Co.  186  U.  S.  70, 
46  L.  ed.  1058,  22  Sup.  Ct.  Rep.  747;  U.  S. 
Hev.  Stat.  §  1011  (U.  S.  Comp.  Stat.  1901, 
p.  715). 

When  property  in  the  hands  of  a  receiver 
is  sold  under  order  of  court,  the  sale  con- 
firmed and  complied  with,  the  deed  made  to 
the  purcbaser,  and  tlie  receiver  directed  to 
deliver  the  property  to  the  purchaser  on  de- 
mand, and  the  purchaser,  after  a  reasonable 
time,  fails  to  demand  possession,  but  volun- 
tarily leaves  the  property  in  the  receiver's 
hands,  such  property  ceases  to  be  in  custo- 
dia  legis,  and  the  receiver  in  fact  becomes 
the  private  agent  of  the  purchaser. 

Houston  d  T.  C.  R.  Co.  v.  Bath,  17  Tex. 
Civ.  App.  697,  44  8.  W.  595;  Animarium 
Co.  V.  Bright,  82  Fed.  197;  Baughman  v. 
CaUpvera  County  Super.  Ct.  72  Cal.  572,  14 
Pac.  369;  Houston  d  T.  C.  R.  Co.  v.  State, 
89  Tex.  294,  34  8.  W.  734,  and  cases  cited; 
The  Holladay  Case,  29  Fed.  226. 

Under  the  term  "appurtenances,"  as  used 
in  a  railroad  mortgage,  only  such  property 
passes  as  is  indispensable  to  the  use  and  en- 
joyment of  the  franchises  of  the  company. 
It  does  not  include  property  acquired  sim- 
ply because  it  may  prove  useful  to  the  com- 
pany and  facilitate  the  discharge  of  its  bus- 
iness. A  distinction  is  made,  in  such  cases, 
between  what  is  indispensable  to  the  oper- 
ation of  a  railroad,  and  what  would  be  only 
convenient. 

Humphreys  v.  McKissock,  140  U.  S.  304, 
35  L.  ed.  473,  11  Sup.  Ct.  Rep.  779;  State, 
Camden  d  A.  R.  d  Transp.  Co.,  Prosecutors, 
V.  Mansfield,  23  N.  J.  L.  510,  57  Am.  Dec. 
409;  Shirley  v.  Waco  Tap  R.  Co.  78  Tex. 
136,   10  S.  W.  643. 

The  purchaser  at  a  foreclosure  sale  ac- 
quires title  to  the  road  as  constructed. 

2  Perry,  Tr.  §  769 ;  WaUh  v.  Barton,  24 
Ohio  St.  28;  Seymour  v.  Canandaigua  d  N. 
F.  R.  Co.  25  Barb.  284;  Elwell  v.  Grand 
Street  d  N.  It.  Co.  67  Barb.  83;  Shamokin 
Valley  H.  Co.  v.  Liver  more,  47  Pa.  465,  86 
Am.    \M*o.   552. 

Use  for  a  Y  of  a  teiniK)rary,  and  not  a 
permanent,  character,  would  exclude  the 
land  from  the  mortgage,  even  if  it  had  been 
definitely  located. 

Elliott.  Railroads,  654,  {  498. 
189  U.  8. 


Mr.  Justice  Holmes  delivered  the  opin- 
ion of  the  court: 

This  is  an  action  of  trespass  to  try  title 
to  land,  brought  by  'Aldridge  and  others,  [430] 
trustees,  against  Pardee  and  others,  the 
plaintiffs  in  error.  The  only  parcels  here 
in  controversy  are  two  tracts,  known  as  the 
Hughes  and  Slaughter  tract  and  the  Mavs 
tract.  Both  parties  claim  title  under  the 
Texas  Trunk  Railroad  Company.  Pardee 
claims  under  the  foreclosure  of  a  mortgage 
made  by  the  railroad  company  and  some  in- 
cidental proceedings.  Aldridge  claims  un- 
der a  sale  outside  of  the  mortgage.  The 
question  in  the  case  is  whether  the  mort- 
gage embraced  these  tracts. 

Although  it  may  not  be  necessary,  we  will 
state  the  title  on  each  side  a  little  more  in 
detail  before  discussing  the  questions  of 
law.  On  March  22,  1880,  the  Texas  Trunk 
Railroad  Company  mortgaged  its  road,  "in- 
cluding all  appurtenances  and  appendages 
of  said  railroad,  and  the  property  of  said 
company  now  acquired  or  which  may  be  ac- 
quired, in  the  state  of  Texas,  used  for  and 
pertaining  to  the  operation  of  said  rail- 
road." This  was  to  secure  bonds.  Later 
in  the  same  year,  although  the  deed  was 
dated  earlier,  the  Hughes  and  Slaughter 
tract  was  conveyed  to  the  railroad.  The 
Mays  tract  was  conveyed  the  next  year.  On 
January  31,  1883,  there  was  a  decree  of 
foreclosure  on  the  mortgage  in  the  United 
States  circuit  court,  and  there  was  a  sale 
on  the  1st  of  the  following  May.  The  pur- 
chasers organized  a  new  company,  under  the 
old  charter,  but  a  distinct  organization,  as 
permitted  by  the  local  law.  In  1885  the 
property  of  the  second  company  was  sold  by 
the  sheriff,  on  execution  following  a  judg- 
ment in  the  state  court,  and  also  by  the 
United^  States  marshal,  under  an  order  of 
sale  for  failure  to  pay  certain  sums  as  pro- 
vided in  the  original  foreclosure  proceed- 
ings. The  same  persons  purchased  at  both 
sales,  and  organized  a  third  company,  still 
under  the  old  charter.  On  August  30, 
1888,  the  third  company  made  a  mortgage 
of  the  railroad.  A  bill  to  foreclose  this 
was  filed  in  the  United  States  court  on  Sep- 
tember 4,  1891,  a  decree  of  foreclosure  was 
made  in  1895,  and  Pardee,  the  plaintiff  in 
error,  purchased  at  the  sale,  for  the  benefit 
of  himself  and  C.  P.  Huntington.  Thus,  it 
will  be  seen  that  the  title  of  the  plaintiffs 
in  error  depends,  as  we  have  said,  on  the 
question  whether  the  original  mortgage  em- 
braced the  land  in  suit. 

^Before  the  first  foreclosure,  but  after  the[481] 
execution  of  the  mortgage,  units  were  begun 
against  the  first  corporation,  and  in  1887  a 
judgment  was  rendered  against  it  in  one  of 
them.  On  this  judgment  executions  were 
issued,  and  the  parcels  of  land  in  suit  were 
sold  to  the  trustee  for  Downs  and  his  asso- 
ciates, the  defendants  in  error.  The  trus- 
tee brought  a  suit  to  try  title  against  the 
trustees  and  surviving  directors  of  the  first 
company  and  a  receiver  of  the  third  com- 
pany, and  got  judgment  on  April  7,  1898. 
The' defendant  directors  and  trust^  also 
executed  a  deed  to  him,  and  he  afterwards 
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conveyed  to  the  present  trustees  for  Downs, 
If  the  flret  mortgnge  embrieed  tils  land. 
Downs  g(*  no  rights,  but  except  for  that 

Sieation  and  one  other  to  be  mentioned,  hit 
tie  ia  not  in  controrerEn'  here,  and  we  do 
not  go  into  it  in  detail.  The  trial  court 
gi,ve  judgment  for  Pardee  and  Huntington 
as  to  the  tracts  in  question,  but  the  judg- 
ment was  reversed  by  the  court  of  civil 
appenls,  end  final  judgment  was  entered  in 
that  court  in  favor  of  the  truEteea  for 
Downs.  A  writ  of  error  was  refused  by  the 
supreme  court  of  the  state.  The  case  is 
brought  here  by  writ  of  error  on  the  ground 
that  due  effect  was  denied  to. decrees  of  the 
United  States  court.  Dupaweur  v.  Roche- 
TVau,  21  Wall.  130,  22  L.  ed.  6S8.  See 
Bweringeti  v.  St.  LovU,  1S6  U.  S.  3B,  41,  4Q 
L.  ed.  766,  787,  22  Sup.  Ct.  Rep.  569.  As 
we  are  of  opinion  that  the  judgment  of  the 
court  of  appeals  was  right,  it  is  less  impor- 
tant than  otherwise  it  would  be  to  discuss 
the  grounds  upon  which  we  think  that  there 
la  jurisdiction,  and  we  shall  proceed  at  once 
to  the  merits  of  the  case. 

If  the  disputed  parcels  of  land  came  un. 
der  the  mortgage  when  they  were  acquired, 
tbey  did  ao  as  "property  used  for  and  per- 
taining to  the  operation  of  said  railroad." 
At  tJie  trial  evidence  was  taken  on  the  ques- 
tion whether  these  parcels  were  used  tor  or 
did  pertain  to  such  operation.  The  defend- 
ants in  error  disclaimed  to  the  extent  of  a 
right  of  way  100  feet  wide,  50  feet  on  each 
side  of  the  center  line  of  the  railroad.  But 
there  was  teetimonf  that  the  company, 
when  it  purchased,  intended,  after  using 
what  was  necessary  for  tracks  on  the  west 
side,  to  lav  out  the  rest  of  the  Hughes  and 
Slaughter  "land  in  lots  and  sell  them  to  the 
[432]  em  ploy  BBS  of  the  road.  So  aa  *to  the  Mays 
tract;  what  was  needed  was  taken  for 
tracka  and  to  get  sand,  and  the  rest  was  to 
be  cut  up  into  lots.  Both  parcels  were  re- 
turned each  year  for  taiatinn  as  "lands  and 
town  lots  .  .  .  exclusive  of  right  of 
way  and  depot  grounds,"  in  the  inventory 
of  the  company.  The  judge  instructed  the 
jury  to  return  findings  on  two  special  issues 
to  the  following  effect:  As  to  the  Hughes 
and  Slaughter  Isnd,  the  intention  of  the 
onnpany  was  to  put  there  the  main  track, 
part  of  the  sbsda,  and  whatever  switches 
■nd  side  tracks  should  be  necessary  to  the 
operation  of  the  road,  and  if  they  did  not 
occupy  all  of  the  land  to  sell  lots  on  the 
Mstcrn  aide  to  its  employees.  The  land 
was  not  cut  up,  and  no  lots  were  sold.  The 
company  built  its  main  track  on  the  west 
aide,  a  Y  extending  eaatwardly  across  the 
land  to  beyond  ita  omiter,  and  a  small 
bouse,  nsed  aa  a  ticket  ofltce  and  car  shed. 
This  was  the  only  land  the  road  owned  in 
Dallas,  where  it  terminated,  and  if  it  had 
been  constructed  and  operated  properly  it 
would  have  needed  as  much  as  26  acres 
(the  siie  of  the  tract)  for  terminal  pur- 
poses. As  to  the  Mays  tract,  the  intention 
was  as  above  stated.  The  main  track  was 
built  across  it  on  the  pn«t,  and  a  spur  track 
was  built  to  reach  the  sand.     It  would  be    i 


uy  to  use  sand  properly  to  construct 
perate  the  road. 

foregoing  findings  were  merely  the 
of  rulings  on  the  evidence.  But  the 
ound,  on  other  special  issues  submit- 

them,  that  all  but  100  feet  off  the 
oundary  of  the  Hughes  and  Slaughter 
was  Dcc^uired  for  the  above-stated  pur- 
>f  subdivision  and  sale,  that  any  use 

rest  of  the  land  in  connection  with 
Mration  of  the  railroad,  except  tbe 
«t,  was  only  of  a  temporaiy  cnarae- 
td  that  there  waa  no  such  use  of  the 
f  the  land  except  of  so  much  as  wai 
ed  by  the  Y.  There  was  evidence 
Jie  company  expected  to  use  another 
for  terminal  purposes,  although  it 
got  the  deed.     The  jury  further  found 

10  part  of  the  Hughes  and  Slaughter 
above  what  was  disclaimed  was  nec- 

for  the  construction,  equipment,  or 
ion  of  the  milroad  when  the  first 
sge  was  foreclosed.     Also,  they  found 

11  of  the  Mays  tract  was  acquired  for 
urpone    of    subdivision  and   sale.     As 
*was  evidence  warranting  these  flnd-[fl 
and   as   the   findings  dealt   with   pure 

rs  of  fact,  which  it  was  the  province 
jury  to  determine,  so  far  as  there 
I  conflict  between  them  and  those 
were  made  under  instructions,  those 
expressed  the  fre«  judgment  of  the 
vould  prevail.  We  have  no  concern 
he  arguments  which  are  urged  here  in 
of  diffenoit  conclusions.  It  is  enough 
here  was  some  evidence  to  support  the 
ndings  of  the  jury,  and,  that  being  so. 
findings  establish  the  facts,  as  was 
ly  the  court  of  appeals. 
the  findings  which  we  have  recited, 
nd  in  dispute  was  not  property  used 
id  pertaining  to  the  operation  of  said 
ad,  and  the  ruling  of  the  court  of  ap- 
was  right.  Some  point  is  made  of 
isclaimcr,  which  is  said  to  have  been 
ary  in  amount,  and  not  based  on  evi* 
Dut  a  party  may  disclaim  what  he 
in  advance  of  the  evidence,  and  Is  net 
to  give  reasons  for  his  course. 
mailer  remains  to  be  mentioned.  A 
er  appointed  in  the  second  forecktsuTe 
rought  a  bill  in  equity  in  the  United 
I  court  against  certain  persons  who 
urchased  the  land  in  question  on  other 
:ion  sales.  One  ground  of  the  bill  was 
he  propertv  was  subject  to  tbe  mort- 
and  on  Jiily  IS,  18n6.  it  was  so  de- 
It  in  argued  that  although  the  trus- 
jT  Downs  were  not  parties  to  this  hill, 
in  some  way  were  affected  by  tbe  de- 
that  the  proceeding  was  in  psm,  and 
the  decree  brought  the  property  into 
istody  of  the  court  so  as  to  invalidate 
lie.  'iri.tirall  v.  Bampton,  14  Hf>w.  62, 
ed.  323.  But  a  suit  in  equity  is  not 
i'pi'<ling  in  rem.  properly  so  called.  It 
lot  purport  to  summon  or  invite,  by  no- 
r  olhorwiw.  nil  the  world  to  come  in, 
'  as  there  nrn  any  adverse  interests.  It 
re  pervinni  even  than  the  common  law, 
ivorks  out  its  decrees  by  ordna  to  the 
189  V.  m. 
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defendants.     Of  course,  the  adjudication  in  Is  not  impaired  by  a  municipal  ordinance  re- 
such  a  suit  does  not  conclude  strangers.     As  duclng  auch  rates,  enacted  In  the  exercise  of 
to  the  decree  bringing  the  property  into  the  ^^\  P®^^*"  <>'  *»»«  municipality   to  regulate 
custody  of  the  court  in  such  sense  as  to  in-  ^^  ^^  ™  **'        r-^     212  1 
validate    the    sales    under    which    Downs  ^ 

claims,  the  receiver  being  a  receiver  of  the  Argued   March   IS,   190S.    Decided    March 

mortgaged  property  only,  and  there  being  no  2S,  190S, 
representative  of  the  equity  of  redemption 

14]  or  of  Down's  interest  •before  the  court,  it  is  IN  ERROR  to  the  Supreme  Court  of  the 

not  to  be  presumed  that  any  act  was  done  1    State  of  Tennessee  to  review  a  judgment 

inconsistent  with  outstanding  rights  as  now  of    that    court    enforcing    a    penalty    for 

established,  or  that  the  receiver  was  put  in  charging  water  rates  in  excess  of  those  fixed 

possession  of  property  which  was  not  em-  by  municipal  ordinance.     Affirmed. 

braced  in  the  mortgage.     The  receiver  was  in  '  See  same  case  below,  107  Tenn.  647,  64  S. 

possession  of  the  road,  and  his  right  to  the  W.  1075. 

portion  of  the  land  over  which  the  railroad  The  facts  are  stated  in  the  opinion, 

ran  is  not  disputed,  but  it  does  not  appear  Messrs.  Charles  T.  Gates,  Jr.,  and  He- 

that  he  held  the  residue  under  an  adverse  ber  J.  May  argued  the  eause  and  filed  a 

claim,    or    at   all.     Although    declaring  his  brief  for  plaintiff  in  error: 

right  to  the  residue  to  be  paramount  to  a  The   result   of   the   authorities   upon   the 

third  person,  the  court  left  all  others  free  subject  is  that,  as  a  general  rule,  every  mem- 

to  assert  their  claims.     There  is  nothing  to  ber  of  the  municipal  council  is  entitled  to 

show  that  the  mode  in  which  the  trustees  reasonnble  notice  of  special  meetings,  and  no 

for  Downs  asserted  their  rights  was  unlaw-  action  can  be  lawfully  taken  at  such  meet- 

ful    or    void.     Probably  nothing   was    done  ings  unless  such  notice  has  been  given,  or 

under  the  suit  in  equity  beyond  the  enter-  unless  the  members  not  notified  actually  at- 

inff   of   the   decree  on    July  16,  1895.     The  lend  and  participate  in  the  business  of  the 

principal  sale  took  place  before  that  date,  meeting. 

Judgment  affirmed.  London  iC-  X.  Y.  Land  Co.  v.  Jellico,  103 

Tenn.  320,  52  S.  W.  995;   Dill.  Mun.  Corp. 

Mr.     Justice    White    and    Mr.    Justice  4th  ed.  §§  25(i,  20.'^  204;  1  Beach.  Pub.  Corp. 

^eeUkam  dissented.  §  265;  y»V  Turtipihc  Road,  5  Binn.  481;  Pa- 

ola  rf  F.  River  R.  Co.  v.  Anderson  County ,  16 

Kan.    302;    Rex    v.    Shrewsherry,    Cas.    T. 

Hardw.  1.->1;  Aug.  &  A.  Corp.  §5  492-494;  15 

KNOXVILLE  WATER  COMPANY,  Plff.  in  Am.   &    Eng.    Kne.   Law,    1st   ed.   pp.    1035, 

^rr.,  lOSO,  1081:  7  Am.  &  Eng.  Enc.  Law,  2d  ed. 

V'  p.  070,  note  2;  2  Cook,  Corp.  8§  594,  696; 

UAYOR  AND  ALDERMEN  OF  THE  CITY  f^ord  v.  Ajioka,  30  Minn.  176,  30  N.  W.  550; 

OF  KNOXVILLE.  Reaver  Creek   Twp.   v.   HaMings,   52   Mich. 

528.  18  X.  W.  2.10;   People  em  rcl.  Loeio  v. 

(See  8.  C.  Reporter's  ed.  434  438.)  Batchclor,  22N.Y.  128;   Harding  v.  Tande- 


A  provision  In  a  contract  between  a  water        The  right  to  contract,  and  to  agree  upon 
company  and  a  municipality,  that  the  com-    prices  for  water  as  an  essential  element  of 


Is  impaired  by  an  ordinance  reducing  them,  Constitution   of   Tennessee    and     the     14th 

where  the  company  was  incorporated  under  Amendment  to  the  Constitution  of  the  Unit- 

an  act  which,  while  conferring  upon  It  power  ed  States. 

to  charge  such  rates  as  might  be  agreed  upon  Third  Nat.  Bank  v.   Divine  Grocery  Co, 

with  Its  consumers,  expressly  recognized  the  97  Tenn.  604,  34  L.  R.  A.  445,  37  S.  W.  390; 

power  of  the  municipality  to  regulate  water  stratton  Claimants  v.  Morris  Claimants,  89 

3.  The  obligation  of  contracts  between  a  water  ?""^-  /^I'  'l'!"  ^Z'  Qy'^W'/r '   ^"^'Z'   ^^ 

company  and  private  consumers  by  which  the  ,;«  tt  'o    'o^!?    .e  V  ^^ \  ^'io"*'^,*  «  ^ '*''***' 

latter  were  to  pay  for  the  water  In  accordance  ^'^   ^-  ^'   ^'^f  ^5  L.  ed.   188,  21   Sup.  Ct. 

with   the  rates  "now  or  hereafter  in  force"  R^P-  128. 


NOTK. — As 
ing  obligation 
lin  County  Gramm 


»/>  4i.hnf  tn,^.  ».:r....iTi:^~t — -.-  ^y  **^^^  process  of  law,"  which  is  synony- 

to  icnat  laws  are  void  as  impair-  .„-,„„  „^4i,  «<*.u^  i„...  ^#  4.1     1      j  »»  •    •  'l      ,    « 

of  contracts— Be^  notes  to  Krnnk-  J?,?^^,  ^*'^     ^^f  ^*^  ^!  J^»f  ^^"^»    '^  intended 

*ammar  School  v.  Bnllev  (Vt.  >  10  ^"^*'  general  law  which  hears  lM»fi>re  it  eon- 


As   to'coniruct   vximniiuuH   fruui    irahhitice  Pr«P7<.v*)r  right  to  property  >hjill  he  taken 

potrer  to  fix  rahn     sp<'  note  (o  l)»*iinir  v.  De-  '^^   ^^^  wnefit  of  another  or  for  the  stnto 

trolt   riMxens'   Street   R.  Oo.   40   L.  ed.   U.   S.  without  compensation,  :ind  that  no  one  shall 

•'»'^--  be  condemned  in  his  person  or  property,  or 
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be  deprived  of  his  liberty,  without  in  proper 
form  being  heard  in  his  own  defense. 

Holdcn  V.  Hardy,  169  U.  wS.  390,  391,  42 
L.  ed.  790,  18  Sup.  Ct.  Rep.  383 ;  Louisville 
d  N,  /?.  Co.  V.  Schmidt,  177  U.  S.  230,  44 
L.  ed.  747,  8  Sup.  C?t.  Rep.  620;  Brannon, 
14th  Anu'ndinent,   140  ct  scq. 

The  legislature  of  Tennessee  could  not  cox^ 
Btitutionally  doh'^atc  to  the  city  the  power 
to  fix  prices  at  which  water  should  be  sold 
to  the  authorities  of  the  city — itself  a  con- 
sumer— and  to  its  inhabitants,  without  some 
provision  for  judicial  investigation  of  the 
reasonableness  of  the  rates  sought  to  be  fixed 
by  such  authorities. 

Cleveland  OasUght  d  Coke  Co.  v.  Cleve- 
landf  71  Fed.  «14;  Ayua  Pura  Co.  v.  Las 
Vegas  (N.  M.)  oO  L.  R.  A.  224,  60  Pac. 
208. 

The  exercise  by  the  city  of  its  power  to 
contract  for  waterworks  to  supply  itself, 
and  its  inhabitant's  with  water  is  not  an 
exercise  of  its  governmental  or  legislative 
functions,  but  its  business  or  proprietary 
powers.  The  purpose  of  such  a  contract  is 
not  to  govern  its  inhabitants,  but  to  obUiin 
n  benefit  for  the  city  itself  and  its  inhabi- 
tants. 

lilhiois  Tnust  d  Sar.  Bank  v.  Arkansas 
City,  34  L.  R.  A.  518,  22  C.  C.  A.  171.  40 
U.  S.  A  pp.  257,  76  Fed.  271;  1  Dill.  Mun. 
Corp.  §  27 :  Cincinnati  v.  Cameron,  33  Ohio 
St.  336.  367;  Safety  Insulated  Wire  d  Ca- 
bU  Co.  v.  Baltimore^  13  C.  C.  A.  375,  25  U. 
S.  App.  106,  66  Fed.  140;  Cunningham  v. 
CUi^eland,  39  C.  C.  A.  211,  98  Fed.  657. 

Jloili  tlip  "agreement"  of  July  1,  1882,  and 
the  onli nance-contract  of  October  20,  1899, 
contain  all  the  es<sential  elements  of  a  valid 
c<mtract. 

\  id'shurg  WaicriLorfcs  Co.  v.  Vickshurg, 
185  U.  S.  65-80,  46  L.  ed.  808-815,  22  Sup. 
(Jt.  IJop.  oS.l. 

This  court  will  form  an  independent  judg- 
ment as  to  both  the  existence  of  the  contract 
Hiu\  its  proper  construction. 

Frcepoi'l  Water  Co.  v.  Frceporty  180  U. 
S.  610,  611.  45  L.  ed.  693,  21  Sup.  Ct.  Rep. 
403;  Board  of  Liquidation  of  City  Debt  v. 
ljoiti.sinua.  179  U.  S.  622,  638,  45  L.  ed.  347, 
853,  21   Sup.  Ct.  Rep.  263. 

To  the  extent  that  the  judgment  of  the  su- 
preme court  of  Tennessee  may  have  been 
linseil  uiK)n  its  opinion  that  the  power  to 
regulate  rates  is  a  police  power,  and  that, 
therefore,  the  city  could  not  be  invested  with 
power  to  bind  itself  by  an  irrevocable  con- 
tract not  to  regulate  rates,  it  is  not  in  har- 
mony with  the  repeated  adjudications  of 
this  court. 

Loft  Angeles  v.  Los  Angeles  City  Water  Co. 
177  U.  S.  558,  44  L.  ed.  886,  20  Sup.  Ct.  Rep. 
736 :  Walla  Walla  v.  Walla  Walla  Water  Co. 
172  U.  S.  10,  43  L.  ed.  346,  19  Sup.  Ct.  Rep. 
77;  New  Orleans  Watertoorks  Co.  v.  Rivers, 
115  U.  S.  674,  29  L.  ed.  525,  6  Sup.  Ct.  Rep. 
273. 

It  was  not  intended  that  the  power  to  reg- 
ulate should  destroy  the  power  and  right  to 
contract,  or  that  it  was  to  be  exercised  not- 
withstanding a  contract  expressly  or  impli- 
rdh'  rnnouncing  that  right. 
SS8 


Walla  Walla  v.  Walla  Walla  Water  Co. 
172  U.  S.  1,  20,  43  L.  ed.  341,  349,  19  Sup. 
Ct.  Rep.  77;  Detroit  v.  Detroit  Citizens' 
Street  R.  Co.  184  U.  S.  368,  46  L.  ed.  592, 
22  Sup.  Ct.  Rep.  410;  City  R.  Go.  v.  Citizens' 
Street  R.  Co.  166  U.  S.  557,  41  L.  ed.  1114, 
17  Sup.  Ct.  Rep.  653. 

In  any  event,  rates  established  by  the  dtj 
must  be  shown  to  be  reasonable. 

Freeport  Water  Co.  v.  Freeport,  180  U. 
S.  590,  600,  45  L.  ed.  680,  21  Sup.  Ct.  Rep. 
493. 

There  is  no  more  reason  to  permit  th 
municipal  government  to  repudiate  its  sol 
emn  obligation,  entered  into  for  value,  th 
there  is  to  permit  an  individual  to  do 
Good  faith  and  fair  dealing  should  be  ex — 
acted  of  the  one  equally  with  the  other. 

Meyer  v.  Brdum,  65  Cal.  589,  4  Pac.  25^^ 
625,  26  Pac.  281;  Los  Angeles  Water  Co.  v^ 
Los  Angeles,  103  Fed.  711. 

Mr.  Georse  W.  Piokle  argued  the  cauBe^^ 
and,  with  Mr,  J.  W.  Culton  and  Messrs- 
Pickle  d  Turner,  filed  a  brief  for  defendan 
in  error: 

The  state,  by  direct  enactment  of  ita  leg 
islature,  or  by  authority  delegated  bv  the 
legislature  to  counties  *  or  municipalities 
may  regulate  public  utilities  and  the 
to  be  charged  by  corporations  or  individu. 
als  rendering  any  service  to  the  pxiblic. 

Munn  V.  Illinois,  94  U.  S.  133,  24  L.  ed. 
87;  Railroad  Commission  Cases,   116  U.  S 
307,  347-352,  29  L.  ed.  636,  650,  651,  6  Su 
Ct.    Rep.    334,    348,    391;     SpHng    Vol 
Waterworks    v.    Sehottler,    110   U.    S.    34? 
28  L.  ed.  173,  4    Sup.    Ct.    Rep.    48;  Wi 
Chester  d  L.  Tump.   Road    Co.    v.  Crost 
3:j  L.  K.  a.   177,  and  note   (98  Ky.  739, 
S.  W.  518) ;   San  Diego  Water  Co.  v.  8a 
nicyo,  62  Am.  St.  Rep.  261,  and  note  (11 
C'al.  556,  38  L.  R.  A.  460,  50  Pac.  633)  ;  Z)a 
rille  V.  Danville  Water  Co.  178  111.  299,  6 
N.  E.  118;  Rogers  Park  Water  Co.  v.  Fi 
gus,  178  111.  571,  63  N.  E.  363. 

The  right  of  the  city  to  regulate  the  rate 
of  this  company  must  be  treated  as  if  writ 
ten  on  the  face  of  its  charter,  and  as  a  co; 
dition  of  its  existence. 

People  ex  rel.   Peabody  v.   Ohieago 
Trust  Co.  130  HI.  268,  8  L.  R.  A.  497,  2; 
N.  E.  798 ;  Central  Transp.  Co.  v.  Pullman^ 
Palace  Car  Co.  139  U.  S.  24,  36  L.  ed.  66,  1 
Sup.  Ct.  Rep.  478. 

In   order  that  any  contract  between  th 
city  and  the  water  company,  in  restraint  oi 
limitation   of  the  city's  power  to   regula 
water   rates   shall   be  valid,   such   contra 
must  be  within  the  corporate  powers  of  both 
corporations. 

Central  Transp.  Co.  v.  PuUmain't  Palace 
Car  Co.  139  U.  S.  24,  35  L.  ed.  66,  11  Sup. 
Ct.  Rep,  478 ;  Thomas  v.  We$t  Jersey  R.  Co. 
101  U.  S.  71,  32  L.  ed.  960;  Pennsylvania 
R.  Co.  V.  St.  Louis,  A.dT.H.R.  Co.  118  U. 
S.  297,  30  L.  ed.  88,  6  Sup.  Ct.  Rep.  1094; 
Oregon  It.  d  \av.  Co.  v.  Oregonian  R.  Co. 
130  U.  S.  26,  32  h.  ed.  842.  9  Sup.  Ct.  Rep. 
409 :  Perrinc  v.  Chesapt^ke  d  D.  Canal  Co. 
9  How.  184,  13  L.  ed.  97;  Cass  v.  Manches- 
ter Iron  d  Steel  Co.  9  Fed.  640;  Danville  v. 
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Knoxville  Water  Go.  v.  Knoxthxe. 


Danvtlle  Water  Co.  178  ill.  290,  53  N.  E. 
118. 

Municipal  powers  will  not  he  implied  sim- 
ply because  tliey  may  be  convenient,  but 
thej  muAt  be  indispensable;  and  any  fair  or 
reasonable  doubt  concerning  the  existence  of 
any  power  is  resolved  against  .«vuch  corpora- 
tion. 

Re  Lee  Tong,  9  Sawy.  333,  18  Fed.  253; 
Boott  Y.  Bhrcvvporty  20  Fed.   714;   Lo8  An- 

felea  City  Water  Co.  v.  Los  Angeles,  88  Fed. 
20. 

The  power  of  the  state  and  of  its  munici- 
palities to  regulate  water  rates  is  a  govern- 
mental function,  essential  to  the  protection 
of  the  citizens;  and  the  power  of  the  munici- 
pality to  surrender  such  function  and  aban- 
don itst  citizeni)  to  the  arbitrary  action  of 
the  water  company  must  be  conferred  in 
clear  and  explicit  terms,  or  it  cannot  be  held 
to  exist. 

Louisville  d  X.  R.  Co.  v.  Kentucky^  183 
U.  S.  517,  46  L.  ed.  306,  22  Sup.  Ct.  Rep. 
95;  Railroad  Commission  C<t.sc.s,  116  U.  S. 
307,  29  L.  ed.  636,  6  Sup.  Ct.  Rep.  334,  388, 
1191:  Providence  Bank  v.  Billings,  4  Pet. 
514-^666,  7  L.  ed.  939-957;  Frecport  Water 
Co.  V.  Frecport,  180  U.  S.  599,  45  L.  ed.  688, 
21  Sup.  Ct.  Rep.  493. 

In  the  case  at  bar  the  authority  of  the 
city  to  contract  with  the  water  company  is 
much  more  limited  than  the  power  conferred 
for  that  purpose  upon  the  cities  and  villages 
of  Illinois  by  the  statutes  of  that  state,  held 
insufficient  to  authorize  cities  to  make  an 
irrevocable  contract  with  a  water  company, 
with  reference  to  wafer  rates,  for  a  periofl 
of  thirty  years. 

Frecport  Water  Co.  v.  Frecport,  180  U. 
S.  587-618,  45  L.  ed.  679-696,  21  Sup.  Ct. 
Rep.  493:  Danville  v.  Danville  Water  Co. 
180  U.  S.  619-624,  46  L.  ed.  696-701,  21 
Sup.  Ct.  Rep.  505. 

An  ordinance  which  provided  that  the  wa- 
ter company  "shall  charge  the  following  an- 
nual rate  to  consumers  of  water  during  the 
existence  of  this  franchise"  is  a  mere  regu- 
lation of  the  right  to  charge  rates,  and  does 
not  amount  to  a  stipulation  that  no  other 
regulation  will  be  made  during  the  term  of 
the  franchise. 

Rogers  Park  Water  Co.  v.  Fergus,  180  U. 
a  624-633,  45  L.  ed.  702-707,  21  Sup.  a. 
Rep.  490. 

In  these  cases  the  court  construed  statutes 
or  ordinances  in  which  there  was  an  express 
proWsion  on  the  subject  of  water  rat^,  or 
on  the  subject  of  contracting  or  fixing  wa- 
ter rates. 

See  also  Winchester  d  L.  Tump.  Road  Co. 
Y.  Croxton,  23  L.  R.  A.  177,  and  note  (98 
Ky.  739,  34  S.  K.  518)  :  Danville  v.  Danville 
Water  Co,  178  111.  299,  63  N.  E.  118;  Rogers 
Park  Wafer  Co.  v.  Fergus,  178  111.  .571,  63 
N.  E.  363;  San  Diego  Water  Co.  v.  San  Di- 
ego, 118  Cal.  556,  38  L.  R.  A.  460,  50  Pac. 
«33. 

The  supreme  court  of  the  state  of  Tenn- 
essee has  construed  the  provisions  of  the 
charter  of  the  city  of  Knoxville  as  conferring 
BO  authority  to  make  an  irrevocable  con- 
tract with  the  water  company;  and  while 
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this  decision  is  not  conclusive  upon  this 
court,  it  will  be  nven  great  weight  where^ 
as  in  this  case,  there  must  be,  to  .say  the 
least,  great  doubt  as  to  the  existence  of  the 
power  contended  for  by  the  water  compaigr* 

Louisville  d  N,  R.  Co.  v.  Kentucky,  183  U, 
S.  503,  46  L.  ed.  298,  22  Sup.  Ct.  Rep.  95; 
Williams  v.  Oaylord,  186  U.  S.  157,  46  Lb 
ed.  1102,  22  Sup.  Ct.  Rep.  798. 

It  has  been  held,  in  the  construction  of 
statutes  and  ordinances  authorizing  a  city 
or  water  company  to  fix  or  establish  rates, 
that  a  single  exercise  of  such  a  power  does 
not  ]^reclude  further  exercise  upon  proper 
occasion. 

Osborne  v.  San  Diego  Land  d  Town  Go. 
178  U.  S.  22,  44  L.  ed.  962,  20  Sup.  Ct.  Rep. 
860;  Frecport  Water  Co,  v.  Freeport,  180 
U.  S.  587,  45  L.  ed.  679,  21  Sup.  Ct.  Rep. 
493. 

The  strictest  rule  of  construction  in  fav- 
or of  the  city  and  against  the  water  com- 
pany should  be  adopted. 

Georgia  R.  d  Bkg.  Co,  v.  Smith,  128  U. 
S.  174,  32  L.  ed.  877,  9  Sup.  a.  Rep.  47; 
Stone  V.  Farmers*  Loan  d  T.  Co,  116  U.  S, 
325,  29  L.  ed.  642,  6  Sup.  Ct.  Rep.  334,  388, 
1191;  Citizens*  Street  R,  Co,  v.  Africa,  100 
Tenn.  44,  42  S.  W.  485,  878;  Clarksvillc  d 
R,  Tump.  Co.  V,  Montgomery  County,  100 
Tenn.  421,  58  L.  R.  A.  155,  45  S.  W.  345. 

The  city  did  not  enter  into  any  contract 
in  derogation  or  limitation  of  its  right  to 
regulate  the  prices  of  the  water  company. 
And  whatever  contract  was  made  was  revo- 
cable. 

liuiinn  V.  Aiken,  9  Lea,  609,  42  Am.  Rep. 
684;  Georgia  R,  d  Bkg.  Co,  v.  Smithy 
128  U.  S.  174,  32  L.  ed.  377,  9  Sup.  Ct. 
Rep.  47 ;  Osborne  v.  Sar^  Diego  Land  d 
Toicn   Co.    178    U.    S.    22,    44    L.   ed.   962, 

20  Sup.  Ct.  Rep.  863;  Frecport  Water 
Co.  V.  Jrrvitort,  ISO  V.  S.  587,  45  L.  ed.  679, 

21  Sup.  Ct.  Rep.  493;  Danville  Water  Co, 
V.  Danrillr,  180  U.  S.  619,  45  L.  ed.  696,  21 
Sup.  Ct.  Hep.  505 ;  Laurel  Fork  d  S.  H.  R, 
Co.  V.  West  Virginia  Transp.  Co.  25  W.  Va. 
324:  RufjfjUs  v.  People,  91  111.  250;  Illinois 
C.  R,  Co,  V.  People,  96  111.  313;  Capital  City 
Gaslight  Co.  v.  Des  Moines,  72  Fed.  829. 

Whatever  power  of  regulation  the  state 
possesses  it  may  delegate  to  a  city. 

Atty.  Gen.  v.  Old  Colony  R.  Co.  160  Mass. 
67,  22  L.  R.  A.  112,  35  N.  E.  252:  Storre 
V.  Pensacola  d  A.  R.  Co.  29  Fla.  623,  11  So. 
220. 

The  power  of  regulation  is  a  continuing 
one,  and  not  exhausted  by  a  single  exercise. 

Providence  Bank  v.  Billings,  4  Pet.  514, 
7  L.  ed.  939;  Frecport  Water  Co.  v.  Free- 
port,  180  U.  S.  587,  45  L.  ed.  679,  21  Sup. 
Ct.  Rep.  493 ;  Rogers  Park  Water  Co.  v.  Fer- 
gus,  178  111.  571,  63  N.  E.  363. 

Whatever  right,  franchise,  or  power  in  a 
corporation  depends  for  its  existence  upon 
the  granting  clause  of  a  charter  is  lost  by  its 
repeal. 

Green irood  v.  Union  Freight  R.  Co.  105  U, 
S.  13-24,  26  L.  ed.  961-965. 

The   power  to  alter  or  modify   is  a   con- 
I  tinning  one,  not  exhausted  by  one  alteration 
or  exercise. 
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People  ex  rel.  McConvill  v.  HillSf  46  Barb. 
340;  Proprietors  of  Flide-Booms  v.  Haskell, 
7  Me.  474. 

A  statute  regulating  the  rates  of  a  rail- 
road company  is  within  the  reserved  power 
to  alter  its  charter. 

Capital  City  Oaalight  Co.  v.  Des  Moines, 
72  Fed.  829;  American  Coal  Co.  v.  Consoli- 
dation Coal  Co.  46  Md.  15:  .Shields  v.  Stale, 
26  Ohio  St.  86,  Affirmed  in  »5  V.  S.  319.  24 
L.  ed.  357 ;  St.  Louis  d  8.  F.  R.  Co.  v.  Ryan, 
56  Ark.  245    19  8.  W.  839. 

And  the  legislature,  under  the  power  re- 
served in  a  railroad  charter  at  any  time 
hereiifter  to  alter,  modify,  or  repeal  this  act^ 
has  the  right  to  fix  the  rates  of  fares  which 
may  be  charged  by  such  company,  without 
being  subject  to  the  charge  of  impairing  the 
obligation  of  a  contract. 

lieardsley  v.  Neir  York,  L.  E.  d  W.  R.  Co. 
15  App.  Div.  251,  44  N.  Y.  Supp.  175. 

Where  the  charter  of  a  railroad  company 
empowers  it  to  exact  tolls  at  its  discretion, 
an  act  of  the  legislature  restricting  tlie  rates 
that  may  be  taken  is  an  alteration  of  the 
charter  within  the  scope  of  a  reservation  of 
power  to  alter  or  repeal. 

Atty.  Gen.  v.  Chicago  d  N.  W.  R.  Co.  35 
Wis.  425. 

Where  a  power  is  reserved  to  alter  a  char- 
ter, the  state  may  proscribe  the  manner  of 
the  exercise  of  such  a  {Ktwer. 

Re  Reciprocity  Bank,  22  N.  Y.  9,  Revers- 
ing 29  Barb.  369,   17  How.  Pr.  323. 

A  statute  empowering  city  councils  to  r^- 
ulate  the  price  to  he  diarged  for  nixn  may 
constitute  a  valid  exercise  of  the  power  to 
alter  the  charter  of  a  gas  company. 

State  em  rel.  Atty.  (Jen.  v.  Cincinnati  Gas- 
light d  Coke  Co.  18  Ohio  St.  2(J2. 

An  act  creating  a  state  corjwratioii  com- 
mission, and  giving  it  the  right  to  regulate 
railroad  rates,  is  an  exerci-^e  of  the  reserve 
power  to  amend  or  repeal  the  charter  of  a 
railroad  company  gi\'ing  it  the  exclusive 
right  to  regulate  rates  or  charges. 

Matthews  y.  Corporation  Comrs.  97  Ped. 
400. 

Charter  power  to  demand  such  sums  as  a 
corporation  may  deem  reasonable  for  carry- 
ing freight  and  pa>wengers,  provided  they 
are  reasonable,  does  not  preclude  the  legisla- 
ture from  afterwards  dxing  the  maximum 
of  charges,  even  though  there  is  no  reserva- 
tion of  power  to  alter  or  repeal  the  char- 
ter. 

iMurel  Fork  d  S.  H.  R.  Co.  v.  West  Vir- 
ginia Transp.  Co.  25  W.  Va.  324. 

An  implied  restriction  that  the  corjwra- 
tion,  in  fixing  the  rates  of  toll,  shall  make 
them  reasonable,  is  held  to  exist  in  a  char- 
ter gi\'ing  the  power  to  the  corporation  to 
fix  its  own  rates.  Therefore  the  legislature 
has  the  same  power  to  say  what  are  reason- 
able maximum  charges  as  if  the  charter  were 
silent  on  that  poiut. 

lintftfles  v.  People,  91  ill.  250;  Illinois  C. 
R.  (:6.'y.  People,  95  111.  313. 

So,  a  contract  right  of  a  gas  company  by 
its  charter  to  charge  and  collect  reasonable 
rates  is  not  impaired  by  a  delegation  of  au- 
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thority  to  the  city  to  fix  reasonable  prices 
for  gas. 

Capital  City  Gaslight  Co.  v.  Dea  Moines, 
72  Fed.  829. 

From  these  decisions  it  seems  to  follow,  ss 
a  necessary  result,  that  the  state  had,  under 
its  reserve  power  to  repeal  or  modify  this 
water  company's  charter,  a  clear  right  to 
regulate  its  rates  in  a  reasonable  manner. 
The  state  likewise  had  the  right  to  delegate 
this  poucr  to  a  uiunicipality,  and  to  exer- 
cise it  in  that  manner.  In  fact,  the  usual 
method  of  exercising  the  power  of  regulation 
is  to  delegate  it  to  boards  and  municipali- 
ties. 

Yazoo  d  M.  Valley  R.  Co.  v.  Adams,  180 
U.  S.  1,  45  L.  ed.  305,  21  Sup.  Ct.  Rep.  240; 
Citizens*  Sav.  Bank  v.  Owenshoro,  113  U.  S. 
636,  43  L.  ed.  840,  19  Sup.  Ct.  Rep.  530. 

Mr.  Justice  Holmes  delivered  the  opin- 
ion of  the  court: 

This  is  a  complaint  for  a  penalty  again^ 
the  Knoxville  Water  Company  for  charging 
and  collecting  water  rates  in  excess  of  the 
rates  fixed  by  the  ordinances  of  the  city  of 
Knoxville.  The  water  company  pleaded 
that  the  ordinances  relied  on  violated  the 
obligation  of  contracts  between  the  city  and 
itself,  and  deprived  it  of  its  property  and 
liberty  without  due  process  of  law,  and  ho 
was  contrary  to  the  Constitution  of  the 
United  States.  The  case  was  tried  on  ap- 
peal before  a  single  judge,  who  made  a  spe- 
cial finding  of  fact^,  on  which  the  supreme 
court  of  the  state  entered  a  final  judgment 
f^r  the  plaintiff.  107  Tenn.  647,  64  S.  W. 
1075.  The  company  then  brought  the  con- 
stitutional questions  here  by  writ  of  error. 

The  water  company  was  incorporated  in 
Tennessee  in  1882  to  construct  waterworks 
in  or  near  Knoxville,  with  power  to  contract 
with  the  city  and  inhabitants  for  the  sup- 
ply of  water,  and  to  "charge  such  prices  for 
the  same  as  may  be  agr^d  upon  between 
said  company  and  said  parties.*'  This 
incorporation  was  under  a  general  act 
which  provides  as  follows:  "And  this 
[act]  is  in  no  way  to  interfere  with  or  im- 
pair the  police  or  general  powers  of  the  cor- 
porate authorities  of  such  city,  town,  or 
village,  and  such  corporate  authorities  shall 
have  power  by  ordinance  to  regulate  the 
price  of  water  supplied  by  such  company." 
Acts  of  1877,  chap.  104,  §  2.  In  the  same 
year,  1882,  the  company  made  a  contract 
with  the  city  by  which  it  a^preed  to  *oon-[ 
struct  its  works  and  to  furnish  water,  the 
city  gave  the  company  exclusive  privileges 
for  thirty  years  and  agreed  to  make  cer- 
tain payments,  etc.,  and  it  was  mutuall? 
agreed,  among  other  things,  that,  after  fif- 
teen years,  the  city  should  have  the  right  to 
purchase  the  works  at  a  nrice  to  be  fixed  by 
appraisers  if  not  agreea  upon.  The  con- 
tract contained  three  distinct  parts:  first, 
the  promises  of  the  company ;  next,  those  of 
the  city ;  and  last,  the  mutual  undertakings. 
In  the  first  part  the  company  undertook  as 
follows:  "Said  company  wul  supply  pri- 
vate consumers  with  water  at  a  rate  not  to 
exceed  5  cents  per  100  gallons,"  subject  to 
an     immaterial     proviso.     These     are    the 
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words  rcliod  on  hj  tlie  company.     Tliey  are  [he  city  mny  have  hai)   tras  intpnitnl  to  b* 

iiwiiiiip(1  to  rontain  nn  implied  undertaking  exercised  In  such  a  wov  as  to  displace  th» 

on  tlic  part  of  tiic  city  not  to  interfere  with  municipal  power  exproUly  rnaerved  or  given 

the   company    in   cfltahlnhing   rates   within  ^     t^e  general  law  under  which  the  iater 

**"'.«  "*,k''*  '■":'*'•*  A    ...  company    w«a    created.     It    would     require 

Alter  the  contract  was  made  the  company  ..  _■ jiu       iv  jl        i- 

fcuilt  Its  works  and  furnished  water,     liter  tronger  words  than  thoee  used  here  to  ra.B. 

it   took   over   contracts   between    two   other  he  qiiefltion  whether    under  the  atatutesii. 

concerns   and    neighboring   towns   and   con-  '"f".  ^^^  %>^r  '^""'^  '^°  '*  ]{  '».  t"«l      The 

•olidated   with   one   ot   t^e   other   concerns.  """'"LCtd    fixing    prices   authorised    by   the 

-which   was   a   corporation.     The   towns,   on  ^'^'^".^  "".^  cout.acta  between  the  company 

their  aide,  were  made  a  part  of  Knoxville;  "".'   >"  cuslomera,  not,  aa  in  the  case  of  the 

mnd   the   whole   water   supply   was   brought  railway  company,  a  single  contract  hctween 

binder    the   original     contract.      But    these  the  company  and  the  city,  and  were  subject 

lacts  <lo  not  alter  or  affect  the  present  case,  '"  tli*"  power  to  regulate  them  given  to  tlie 

aind  need  not  be  stated  in  detail.     The  com-  city  by  tlic  same  aUtiite.     We  asmimc  that 

™ny  went  on  fiirntHhiiig  water  and  charg-  ">*  <'liarler  of  the  city  authorizeil  it  to  con- 

in"  rates  within  the  eontiHct  limit,  to  the  tract,  but  it  was  not  so  succific  ua  the  stat- 

»Bilisfaclion  of  the  citv,  it  may  be  assumed,  uU  which  wc  have  quoted,  and  acl<Ied  noth- 

iiiitil   within  a  year  or  two,  when  the  city  iiR  to  the  power  conferred  bv  that  law. 
passed  an   ordinance   whicli  cuts   down   the        With  the  construction  which  »c  give  the 

»Htes  which  the  company  hnd  been  charging  contract  between  the  company  nnil  the  city. 

stmt  n-'H'vts  its  right  ti>  iluirge.  the  nrpiment  thot  tbe  obligation  of  *lhntf4; 

The   trouble   at   the   Imttom   of   the   com-  "intruct   ix   impuiied   murt   fall.     It   is  ar- 

fmiiv's  tnse  is  that  the  aupposed  promise  of  KUed  here  that  the  reduction  o(  rates  ia  not 

■  iie'i'ity  '>n  nhidi  it   is  founded  rloes  not  ex-  reasonable,  and  is  or  may  be  taking  a  first 

i.l.     ri  -iieli  iL  promise  had  been  intended,  it  "tep  towards  a  compulsory  purchase  of  the 

vii-  I'lir  l<-c>  iui|Hirtiinl  to  l<c  left  tn  iniplica-  company's  plant  at  an   unfairly  low   price, 

1ii.li.     Ill  limn  the  words  of  this  part  of  the  ^7  cutting  down  iU  valua     Wc  may  assume 

ill.lrii lit    are    the    worda    of    the    com-  with  the  supreme  court  of  TennesBcc  that  if 

INiiiv  nioiw.  They  occur  in  the  part  of  the  rates  were  reduced  unreasonably  a  judicial 
.-niil'i  ;i.'t  which  sets  forth  the  eompany's  un-  remedy  would  be  found.  We  may  assume 
ilerlaliin"'.  not  in  the  part  devoted  to  the  further  that  an  attempt  to  affect  the  price 
pr-miis.-.  of  the  dty  or  in  tliat  which  con-  t>f  the  company's  plant  in  that  way,  if  the 
■tains  the  still  later  mutual  agreements,  city  should  elect  to  puvehaw,  would  not  be 
Sec  tftorgia  K.  iC  Itkg.  Vo.  v.  Smith.  1Z8  U.  allowed  to  succeed.  But  no  auch  quaation* 
S.  174,  32  h.  ed.  377.  3  Sup.  Ct.  Rep.  47;  are  before  us.  There  is  no  evidence  and  no 
H'rpaii  V.  Aiken,  0  Li'B,  flOi),  42  Am.  Rep.  presumption  that  the  ordinance  rutea  were 
'  |(W4.  They  are  words  'of  a  com|>iiny  which  unreasonable,  or  were  fixed  with  sinister  in- 
wns  notified  by  the  act  wliieh  called  it  into  lent.  The  judgment  of  the  supremo  courtof 
IwinK  of  the  power  expressly  conferred  upon  Tennessee  slates  that  the  question  was  not 
the  city  "by  ordinance  to  regulate  tlie  price  considered  by  it,  and  is  expressed  to  be 
nf  water"  which  the  company  might  supply,  without  prejudice  to  later  litigation  con- 
People  who  have  accepted,  aa  experience  oeruing  the  reasonahlcnes-  of  the  rates.  If 
shows  that  people  will  accept,  a  charter  the  qufstion  is  open  heie  it  is  open  only  in 
Hiilijeet  to  such  liahilities,  cannot  coinptuin  fn^m,  and  no  error  is  shown. 
of  them  or  repudiate  them,  nor  can  the  com-  ^  -a^t  ^f  i^^  argument  was  directed 
pany  which  they  have  formed.  Rockport  „j,ainrt  ihc  validity  of  the  ordinance  be- 
5"',"  f«  V.  .««-fci»»(.   101   Mass.  2,9.  37  ^;^„^  „f   „   (aihire  to   notify  an   alderman 

**■  r  .,  «?ihe  ,r,n?r'f/™,™nrrTi.*i  ^"^'^   "»"  <"'*  <"(  ">«   itatc,  but  WC   See  no 

port  on  of  the  company  9  argument  as  to  Its  ^„^^i^„t      .„„„^  ,„,  „n,,„taking  to   revise 

richts    under    the     14th    Amendment,    ana  ..■•__'•    .      ,   j..        i  .  ". ii... 

makes  it   unnecessary   to  consider   whether  ">^   Judgment   of   the   state   court   on   that 

the  regulation  of  water  rates  ia  prowrly  to  P"'"'*  .  ....         .     .i. 

be  classed  as  a  police  power.  It  also  rein-  f^"«  arguu^nt  was  attempted  as  to  the 
forcrs  our  intcrpreUtion  of  the  instrument  ordinsJice  impairing  the  obligation  of  the 
upon  whieh  the  company  founds  its  claim.  contracts  between  the  company  and  its  con- 
We  do  not  mean  that  under  other  cireum-  suinera.  Rut  such  contracts,  of  course, 
stani-e*  words  which  on  their  face  only  ex-  were  made  by  it  subject  to  whatever  power 
press  a  limit  might  not  embody  a  contract  the  city  possessed  to  modify  rates.  The 
more  extensive  than  their  literal  meaning,  conipanj'  could  not  take  away  that  power 
Detroit  V.  Detroit  Citizens'  Street  R.  Co.  by  making  such  eontracta,  Xew  Orleans  ». 
184  I".  S.  3f.8,  4fi  I,,  ed.  5(»2,  22  Sup.  Ct.  y^c  Orleant  Watencorki  Co.  142  U.  S.  19, 
Rep.  410-  But  in  that  case  the  rate  was  Ki,  02,  35  I,,  ed.  H43,  B47,  948.  12  Sup.  Ct. 
fixed  by  an  ordiiuince  which  was  the  Ian-  Rep.  1-12:  Bioifiit!  v.  Turner,  ITfl  Mass.  ft, 
guage  of  the  city,  the  ordinance  was  under  15,  5(1  N.  K,  9li!t.  The  contracts  recognize 
•  atatiite  which  declared  that  the  rates  the  possibility  of  change,  as  the  agreement 
should  bo  established  by  agreement  between  is  to  pay  for  the  water  in  accordance  with 
tlie  city  and  the  railway  lonipany,  and  the  rates  "now  or  hereafter  in  force."  Tllis 
neither  statute  nor  oi'din;ince  rrsi'ivcd  a  oonstitulionul  nbjectiuu  hardly  is  open  on 
power  to  the  city  to  altjT  rates.  In  the  the  pleadings,  hut  we  have  given  the  cam- 
present   case   it  seein-i   to   us   impossible   to  pany  the  benefit  of  llie  doubt  so  far  ns  to 

,   ,(,i^j  jiuy  ppn.pr  (o  contract  which  <oniidcr   it.     We  discover   no  error   in   the 
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438,  480  Supreme  Court  of  the  United  States. 

iTcord.  and  the  jiid^mont  of  the  supreme  clared     void     for     unreaaonableneM.      Af* 

court  of  TcnnosscH'  must  be  affirmed.  firmed. 

Judgment  affirmed.  See  same  case  below,  110  Fed.  702. 

The  facts  are  stated  in  the  opinion. 

Mr.    Justice    IVhite,    Mr.    Justice    Mo-  Mr.  John  D.  Works  arguea  the  cause, 

Kenna,  and  Mr.  Justice  Day,  not  having  and.  witli  Messrs.  Bradner  W.  Lee  and  Levois 

been  present  at  the  argument,  took  no  part  R.  ^Vor1:s,  filed  a  brief  for  appellant: 

in  the  decision  of  the  case.  The  proceedings  before  the  board  of  super- 
visors were  judicial. 

— ^—  Wulzen  V.  8an  Francisco,  101  Cal.  15,  24, 

35  Pac.  353;  Quinchard  v.  Alameda,  113  Cal. 

[439] •SAN  DIEGO  LAND  &  TOWN  COMPANY,  064,  45  Pac.  856:  ,/aco6«  v.  San  FrancUoo, 

Appt.,  100  ThI.   121,  34  Pac.  630. 

V.  And  this  court  has  so  decided. 

JA^TES  A.  JASPER,  Charles  H.  Swallow,  i^prino    Valley   Waterworks   v.   Schoitler, 

William  Justice,  John  Griffin,  and  IIow-  110  U.  S.  347,  28  L.  ed.  173,  4  Sup.  Ct  Bep. 

ard  M.  Cherry   (Members  of  and  Consti-  48. 

tuting  the  Board  of  Supervisors  of  the  There  should  be  the  same  degree  of  fair- 
County  San  Diego,  State  of  California),  ness  in  this  as  in  other  judicial  proceed- 
and  M.  T.  Hall  et  al.  ings. 

Ibid.;  iSan  Dicyo  Water  Co.  v.  San  Diego, 

(See  S.  C.  Rei>orter's  ed.  430-447.)  118  Cal.  556,  38  L.  R.  A.  460,  50  Pac.  633. 

Tlie  reasonable  value  of  the  use  of  the  wa- 

Courts  —  jurisdiction  —  default  of  parties  ter  and  plant  of  the  company,  or  the  services 

in  interest  —  state   regulation   of   water  rendered  by  it  in  supplying  the  water  to  con- 

rates  —  tests  of  reasonableness.  sumers,  should  be  taken  into  account  in  ar- 
riving at  just  rates. 

1.  So  long  as  a  board  of  supervisors  defends  a  timyth  v.  Ames,  169  U.  S.  466,  524,  42  L. 
suit  to  have  water  rates  fixed  by  them  de-  ed.  819,  841,  18  Sup.  Ct.  Rep.  418;  San  Diego 
clared  void  for  unreasonnbleness,  there  is  a  [^^nd  <€  Town  Co,  v.  National  City,  174  U. 
mifflclent  party  respondent  to  enable  the  court  g.  739,  757,  43  L.  ed.  1154,  1161,  19  Sup. 
to  consider  the  merits  of  the  controversy,  not-  p.    «   '    «/>. 

withstanding  the  default  of  those  who  set  in  ^«'- ^^P-  o"f         u     u   u             -j       j   • 

motion  the  proceedings  before  the  board.  .  Depreciation  should  be  consQdered  m  ar- 

2.  The  price  which  a  waterworlcs  plant  brought  "Ving  at  just  rates  ^,  ..  ,  , 
on  foreclosure  is  evidence  which  a  board  of  ^anDtego  Land  d  Town  Co.  v.  Iiationai  J 
supervisors  when  regulating  water  rates  may  City,  74  Fed.  79,  174  U.  S.  739,  757,  43  L.^ 
talce  into  consideration  In  estimating  the  val-  ed.  1154,  1161.  19  Sup.  Ct.  Rep.  804. 
ue  of  the  plant,  on  which  the  water  company  Mr.  A.  Haines  argued  the  cau»e,  and 
Is  entitled  to  a  fair  return  from  its  rates.  ^th  Mr,  T,  L,  Leu^,  filed  a  brief  for  a 

8.     The  valuation   of  a   waterworks  plant   for  pellees: 

purposes  of  taxation  may  be  considered  by  the  xhe  courts  will  interfere  with  rates  p 

ors.-especially    where    such    valuation    was  ^^^"«^    that   they   amount   to   a   taking 

sworn  to  by  ofllcers  of  the  water  company.  propi^rty  without  due  process  of  law. 

4.     The  depreciation  in  value  of  a  waterworks  San  Diego  Land  d  Toicn  Co,  v.  xVo/ioh 

plant,  and  in  the  value  of  the  services  ren-  ^*0/,   74   Fed.   79,   174    L.   S.   739,  754.  7 
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dcred  to  consumers,  due  to  a  diminution  in  43  L.  ed.  1154,  1160,  1162,  10  Sup.  Ct. 

the    water    supply    from    a    long-continued  804 ;  Catting  v.  A'an^aa  City  Stock  Yards  (' 

drought  from  which  the  surrounding  country  183  U.  S.  79,  90,  91,  aub  nom.  Cot  ting  Y,Oi 

has  suffered  since  the  passage  of  an  ordinance    ^,.,/    4^4  j^   ^d.  92.  101,  22  Sup.  Ct.  Rep.  : . 

regulating  water  rates,  may  be  considered  in  Kvidenoe   relating  to   value    U    defecti  -^e 

determining  the  reasonableness  of  such  rates.       ,        ..    ,  ^     P ., ■ ,       _-  .  ^^. 


determining  the  reasonableness  of  such  rates.       ,        ..    ,  *     1  ^  „  ♦u^  1  ^1       ^*  *. 

,.,,  ^  ^wiiwjw         u      J,     M    ^vhen  it  does  not  show  the  real  value  of  t- 

because  they  will  only  yield  a  full  return  on    purposes  contemplated  by  the  ordinance,  ».or 
the  total  value  of  the  plant  when  the  water    "^bow  anything  respecting  the  extent  or  vaM-^ie 
company  shall  serve  the  entire  area  which  Its    of  the  ser\ice  renuered. 
system  will  supply.  San  Diego  Land  d  Town  Co.  ▼.  Natio  ^  •a^ 

City,   174   U.   S.   739,  757,  43  L.  ed.   IL    -«4, 
[No    193  ]  11«1.  19  Sup.  Ct.  Rep.  804;  Cotting  v.  A'  '^ta- 

sas  City  Stock  Yards  Co.  183  U.  8.  79,        W, 

.    w       .    -^    .,/>>>«      w.     ,^   ■,    M      .,  ^     ^^l>  nam.  Cotting  v.  Oodard,  46  L.  ed.         W, 
Argued  March  10,  1903.     Decided  Apnl  6,    jqj   22  Sup   Ct.  Rep.  30. 

^•^^*  When  this  court  speaks  of  cost  of  ^c=oo- 

struction  as  competent  e\"idence  bearing'     ^ 

APPEAL  from   the  Circuit  Court  of  the  the  fair  value  of  the  proi)erty  used  and _*«»*■ 

United  States  for  the  Southern  District  ful  for  the  public,  it  is  careful  to  lim^"*  ^* 

of  California  to  review  a  decree  which  dis-  in  trrnis  to  "original'*  cost. 

miss(Hi  a  bill  to  have  an  ordinance  of  a  board  San  IHvgo  Land  d  Town  Co.  v.  Nat^-^^ff^ 

of    supervisors    fixing    irrigation    rates    de-  f'/Zi/,  174  U.  S.  739,  756,  43  L.  ed.  1154,  ■- '^» 

-...R  ._^„  irfjiahitiif  pmrvr  to  fix  iuU*.  rates,    ^^  ^"P-  ^'t-  ^^P-  ^**-*'  quoting  from  Smyf^J- 
'-  in  Winchester  &  L    Turnp.      inirs,  10!)  I  .  S.  466,  540,  42  L.  ed.  819,  «».% 
^     ''A.  177.         IS  Slip;  Ct.  Kep.  418. 
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San  Diego  Land  &  T.  Co.  v.  Jasper. 
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Kvon  a  concliisivp  fiiidinj^  of  the  origiiml 
ca^t  of  a  tiuasi-pnblio  iiiiprovoinont  to  the 
corporation  that  ha«  l)Pon  superseded  by  a 
reorppanized  eorporation  which  acquires  the 
property  at  a  foreclosure  sale  furnishes  of 
itself  no  means  of  determining  that  a  rate 
Axed  by  public  authority  is  unreasonable. 

Dow  V.  Hciildman,  125  U.  S.  680,  31  L. 
ed.  841,  2  Inters.  Com.  Rep.  56,  8  Sup.  Ct. 
Bep.  1028. 

The  market  value  of  the  bonded  debt  of 
the  Kansas  corporation  is  a  proper  test  of 
the  value  of  its  assets,  including  tlie  water 
system,  when  sold. 

Simyth  V.  Ames^  169  U.  S.  406,  546,  547, 
42  L.  ed.  819,  849,  18  Sup.  Ct.  Rep.  418;  8an 
Diego  Land  tfc  Town  Co.  v.  Xational  City, 
174  U.  S.  73J»,  750,  43  L.  ed.  lir)4,  1100,  19 
Sup.  Ct.  Rep.  804;  Cotiing  v.  Kansas  City 
Stock  Yards  Co.  183  U.  S.  79,  89.  sub  nom. 
Cotting  v.  Godard,  40  L.  ed.  92,  101.  22  Sup. 
Ct.  Rep.  30. 

The  true  price  paid  for  this  water  system 
at  the  foreclosure  sale,  represented  by  the 
value  of  the  bonds  and  claims  with  which 
the  price  was  paid,  constitutes  the  mast  di- 
rect, trustworthy,  and  contemporaneous 
measure  of  the  true  value  of  the  whole 
property  of  the  Kansas  corporation,  includ- 
ing the  water  system  here  in  question. 

DoK  V.  HeUU'hnan,  125  U.  S.  080.  600,  691, 
31  L.  ed.  841.  844,  2  Inters.  Com.  Rep.  56. 
8  Sup.  Ct.  Rep.  1028;  St.  Louis  d  S.  F.  R. 

Co.  V.  am,  150  u.  s.  049,  ooi,  002,  39  l. 

ed.  567,  571,  15  Sup.  Ct.  Rep.  484;  San  Diego 
Land  d  Town  Co.  v.  yafional  City,  174  U. 
S.  739,  43  L.  ed.  1 154,  19  Sup.  Ct.  Rep.  804. 

The  Maine  corporation  is  in  all  respects 
perfectly  distinct  from  the  Kansas  corpo- 
ration, and  stood,  when  bidding  at  the  fore- 
closure sale,  upon  a  precisely  equal  footing 
with  the  world  of  bidders. 

Thomp.  Corp.  §  261. 

The  corporation  must  stand  on  its  invest- 
ment at  the  sale. 

Dow  v.  Deidelman,  125  U.  S.  689,  31  L. 
ed.  843,  2  Inters.  Com.  Rep.  56,  8  Sup.  Ct. 
Rep.  1028. 

As  to  the  distinct  character  of  a  consoli- 
dated or  recognized  corporation,  see  — 

Shield.^  V.  Ohio,  95  V.  8.  31!).  323,  24  L. 
ed.  367,  368;  Keokuk  d  W.  R.  Co.  v.  Mis- 
souri, 152  U.  S.  301,  307-310,  38  L.  ed.  450, 
464.   14  Sup.  Ct.  Rep.  592. 

The  rights  of  the  public  would  be  ignored 
if  rates  for  the  transportation  of  persoas 
and  property  on  a  railroad  were  exacted 
without  reference  to  the  fair  value  of  the 
property  used  for  the  public,  or  the  fair 
value  of  the  services  rendered,  but  in  order 
simply  that  the  corporation  might  meet  oper- 
ating expenses,  pay  the  interest  on  its  obli- 
gations, and  declare  a  dividend  to  stockhold- 
ers. 

San  Diego  Land  d  Town  Co.  v.  National 
City,  174  U.  S.  739,  755,  43  L.  ed.  1154,  1100, 
19  Sup.  Ct.  Rep.  804;  Smyth  v.  Ames,  169 
U.  S.  466,  640.  .547,  42  L.  ed.  819,  849,  18 
Sup.  Ct.  Rep.  418. 

Tliis  court  has  disapproved  the  practice 
189  U.  •• 


of  deciding  a  question  affecting  rates  to  the 
public,   with   onlv    ir»»lividu:iU    Iwion-   it. 

^7.  Lovis  d  S.'  t\  R.  Co.  v.  Cill,  ]Mi  [  .  S. 
049,  (Mi6.  :M)  Ti.  ed.  567,  573,  15  Sup.  Ct. 
Hep.  484. 

Where,  as  here,  there  is  a  board  of  super- 
visors which  '*ean  be  made  to  respond,*'  and 
does  respond,  the  persons  who  signed  the 
original  petition  to  the  board  to  fix  ratee 
are  distinctly  unnecessary  parties,  and  their 
default  for  want  of  answer  is  immaterial. 

Chicago  d  G.  T.  R.  Co.  v.  }yenman,  143  U. 
S.  330,  344,  346.  36  L.  ed.  176,  179,  ISO.  12 
Sup.  Ct.  Rep.  400;  i'cik  v.  Chicago  d  X.  \V. 
R.  Co.  94  U.  S.  164,  24  L.  ed.  97:  Stone  v. 
Fanners*  Loan  d  T.  Co.  116  U.  S.  307,  29 
L.  ed.  036,  6  Sup.  Ct.  Rep.  .3.34,  38vS,  1191; 
Slo7ie  V.  Illinois  C.  R.  Co.  116  U.  S.  347,  29 
L.  ed.  650,  6  Sup.  Ct.  Rep.  :M8;  Stone  v.  Xew 
(hJcavs  d  A.  /;.  R.  Co.  1 16  U.  S.  353,  29  L. 
ed.  (151,  6  Su}j.  Ct.  Rep.  340,  391:  Georgia 
R.  d  nkg.  Co.  V.  Smith,  128  V.  S.  174.  32  L. 
ed.  377.  9  Sup.  Ct.  Hep.  47:  Reat/an  v.  Farm- 
ers* Loan  d  T.  Co.  154  U.  S.  362,  38  L.  ed. 
1014,  4  Inters.  Com.  Hep.  ."iOO,  14  Sup.  Ct. 
Hep.  1047:  Sui}/lh  v.  Amrs,  160  l\  S.  466, 
42  L.  ed.  819,  18  Sup.  Ct.  Rep.  418:  t'hinKfu, 
M.  d  St.  P.  R.  Co.  v.  Tompkins,  170  U.  S. 
107,  44  L.  ed.  417.  20  Sup.  Ct.  Hep.  3.36: 
San  Dieyo  Land  d  Toirn  Co.  v.  Xalional 
City,  174  I'.  S.  730,  43  L,  ed.  \V>4,  1!)  Sup. 
Ct.  Rep.  804,  74  Fed.  79:  Cotting  v.  Kansas 
City  Stock  Yards  Co.  183  U.  S.  79,  sub  nom. 
Cot  liny  v.  Godard,  46  L.  ed.  02.  11  Sup.  Ct. 
Rep.  30;  Lanning  v.  Oshornc,  76  Keil.  319. 

Air.  Justice  Holmes  delivered  the  opin- 
ion of  the  court: 

This  is  a  bill  in  equity  brought  in  the 
circuit  court  against  the  board  of  supervis- 
ors of  San  Diego  county  and  others  for  the 
purj>ose  of  having  certain  water  rates  which 
nave  been  fixed  by  the  board,  declared  void. 
It  is  alleged  that  the  rates  are  so  low  as  to 
amount  to  a  taking  of  the  plaintilF's  prop- 
erty without  due  process  of  law.  The  cir- 
cuit court  decided  that  it  did  not  appear 
that  the  rates  would  have  that  efTect,  and 
dismissed  the  bill,  whereupon  the  plaintifT 
appealed  to  this  court. 

By  a  statute  of  California  approved 
March  12,  1885,  the  board  of  supervisors  of 
the  counties  are  to  fix  the  maximum  water 
rates  in  cases  like  the  present.  They  are 
authorized  to  proceed  to  a  hearing  upon  a 
petition  of  twenty-five  inhabitants  who  are 
taxpayers,  and  the  rates  when  fixed  are  to 
be  binding  for  not  less  than  one  year.  Sub- 
ject to  that  limitation  they  may  *be  rp-e8-[4401 
tablished  or  abrogated  upon  a  similar  peti- 
tion, or  a  petition  of  the  water  company 
subjected  to  the  regulation.  The  rate  wa« 
fixed  in  this  case  upon  a  petition  of  twenty- 
five  taxpayers.  The  present  bill  made  the 
petitioners  parties,  as  well  as  the  board,  and 
alleged  that  they  were  not  water  takers,  but 
were  induced  to  petition  by  the  consumers, 
in  order  that  the  latter  might  not  admit 
that  any  rates  other  than  those  originally 
fixed  by  the  company  could  be  established 
by  anyone.  The  petitioners,  after  a  demur- 
rer by  them  to  the  bill  was  overruled,  failed 


sm"-^"' 


upof 


:*>«■' 
«"»"■ 


_;flio«*  ?.,iini«'»*'..,TA6.     *"  .he  8*""^  nni  \ '*?„,  n-^''*^l„  Uioll'*  ..-«nin-  "«  .„„ 


WW" 


v.!.*  "A  ,w> 


,  vUin'-  \ 


i'l  *" 


IS02.                                 San  Dthk)  Land  &  T.  Co.  v.  Jaspcb.  142-44S 

the  Hame  thing.     Yet  the  onl;  evidence  in  the  price  got  at  the  sale,  and  that  of  the 

favor  of  a  higher  value  in  the  present  case  plant  was  {166,000. 

ia  the  original  cost  of  the  wort,  Beemiiig];^  Another  circumstance  was  adverted  to  by 

inflated  bj  improper  charges  to  that  account  the  circuit   court,  uhich    we   may  mention. 

and  by  injudicious  expeniiituren   (being  the  Whether  the  facta  wern  stated  with  perfect 

coat  to  another  company  which  sold  out  on  accuracy,  or  the  reasoning  from  them   was 

foreclosure  to  the  appellant),  coupled  with  ahsoluteW  correct,  we  need  not  stop  to  con- 

a  recurrence   to  testimony  as  to   the  rapid  aider.     The  only  question  for  us  is  whether 

depreciation  of  the  pipes.     In  this  way  thj  it  cnme  to  a  right  result.     In  reaching  its 

appellant  makes    the   value    over  a  million  conclusion  the  circuit  court  mentioned  the 

dollara.     No  doubt,  coat  may  be  conaidcred,  drought  from  which  that  part  of  the  coun- 

and  will  have  more  or  leas  importance  oc-  try  haa  suffered  since  the  paiaage  of  this  ot- 

cording   to   circumstuncns.     In   the   jiirient  dinonce.     At  about  that  time  the  aupply  be- 

S 1  'caae  it  is  evident,  for  reiiiona,  some  of  «  hich  gan  to  fall  olT.     In  December  of  the  follow, 

will  appear  in  a  moment,  that  it  has  very  inn  year  the  reservoir  waa  empty.     The  ni>- 

little  imjxirtBnce  indeed.  peTlant  asks  us  to  take  judicial  notice  that 

The  property  of  the  company  and  its  pred-  the  rainfall  hns  not  been  sufficient  for  the 

ecessor   consisted,    not   only   of   the    water-  past  five  years  to  fill  the  storage  reservoir 

works,  but  of  a  large  amount  of  land.     On  of  any  InrRC  water  company  supplying  water 

the  evidrnce  the  waterworks   may   be  esti-  for  irrigation    in    Southern    California,  but 

mated  at  about  a  quiirtcr  of  the  total  value,  contends  that  the  fact  is  immaterial  to  the 

The  earlier  company  was  unable  to  raise  the  point  before  us. 

money  it  needed.     lU   bonds   for    $600,000,  Of  course  it  is  hard  to  answer  the  propo- 

■ecured  by  mortgage,  were  not  worth  more  gition    that    value    expressed   in  money   fie. 

than  95,  and  an  attempt  to  raise  a  further  penda  on  what    people   think   at   the    time. 

■oan  on  mortgage  (ailed.   The  whole  amount  That  determines  what  thty  will  give  (or  the 

ilint   the  market   and    interested  stockhold-  thing,  and,  whether   they    think    rightly  or 

ers  were  willing  to  lend  on  all  the  security  wrongly,  if  they  or  some  of  them  will  give 

it  could  offer  waa  $050,500.     The  company  a  certain  price  for  it,  that  is  its  value  then, 

waa  put  into  the  hands  of  a  receiver,  who  Nevertheless,  it  has  been  held,  under  sonic 

issued    some   certificates,    which,  we    infer,  circum stances,  even   in  ordinary  suits,  that 

were  made  a  paraniount  lien.     Then,  by  ar-  when  events  have  corrected  the  prophecy  of 

rangenient  with  the  stockholders  who  were  the  public  the  facts  may  be  ahown  and  a 

willing    to    go    on,  the  mortgage  was  fore-  more  correct   valuation  adopted.     Twycroia 

closed  and  alt  the  properly  was  sold  to  thoaa  v.  flroni,  L,  R.  2  C.  P.  Div.  466,  544;  Pteh 

stocklioldirs  for  the  nominal  sum  of  $889,-  v.  ficrri/,  L.  It.  37  Ch.  Div.  541,  591    (not 

103.33.  which  was  equal  to  the  amount  of  reversed  on  this  point  by  L.  H.  14  App.  Cos. 

outstanding  certificates  and  bonds,  and  was  3371  ;   Whiting  v.   Price,   172  Mass.  240,  fil 

paid  by  turning  them  in.     This  was  in  1897,  N.  E.   1084.      See   ?falionaI  Bank  of  Com- 

a  few  months  before  the  passage  of  the  or-  mrrt^e  v.  .Veir  BtdfOTd,  175  Mass.  267,  2(12, 

diniince  compluineil  of.     The  purchasers  or-  56  N.  E.  28S.     We    think    that   upon    the 

gnnizcd    the    present    corporation,  and    the  question  before  us  subsequent  events  may  be 

ubovc-tiientioncd  sum  is  the  cost  of  the  land  considered.     The     facts     mentioned     woulil 

nnd   waterworks  to  it.     The  appellant  pro-  tend  to  depreciate  the  market  value  of  the 

tests  that  tJiis  is  not  a  fair  value  for  the  plant,  and  very  much  depreciate  the  value 

projierty  of  the  compitny.     We  doubt  wheth-  of  the  services  rendered  to  consumers  dur- 

or  it  in  not  a  liberal  allowance.     The  olBcera  jng  the  year  when  the  ordinance  necessarily 

of  the  two  companies  ot  the  time  thought  was  in  force.   This  consideration  is  the  only 

that  th<-y  iwt  more  than  they  could  have  got  answw  that  needs  to  be  made  to  elaborate 

In  any  other  way.     But  at  all  evenU,  it  is  calculations  hy  the  appellant  of  the  worth 

dc-i'h-d  liiut  IliP  priCL-  is  evidence,  we  might  ^f  the  services  to  consumers,  beyond  adding 

say  more  important  evidence  than  the  orig.  t^^t  ,(  does  not  appear  that  *tliBBuperviBors[44ft| 

inal  cost.     n..w  y.  flcidcJman,  125  U,  8.  680.  jj^   „„t  g^yg  them  what  little  weight  they 

31  1>.  ed.  841.  2  Inters.  Com.  Bep.  50,  8  Sup.  deserve  upon  the  issues  which  tha  aupervis- 

Ct.  Kep   102B.     If  the  supervisors  were  con.  ora  had  tT  decide. 

vinced  by  it  we  certainly  could  not  say.  as  J^  j         -^  ^^^^    i,  ^i,,  drought  is  consid- 

matter  of  law,  that   th^  .r^^"''"""-     9'  ered,  the  way  in  which  it  waf  met  by  dig- 

course,  as    we    indicated    the  other  dav  in  .     '       ,,      '  ,              ,          ,           _.  .  '-      P_ 

Kno^-ilU   ^yoter  Co.   v.   Kno^ville.   189   U.  f'^«  ^1'"   "•"*   ^}"^^^  \'~  ""Bht  to  be 

S.a, ,.    OUT    ai  a..^    ru    if„.,    k'Ii     ;»  »_  taken  into  account.      J  hat,  however,  was  tne 

attempt  had  been  made  to  cut  down  values  Pf;'"'te  affair  of  the  «"ni»«.y-  "  "»"  » 
by  the  reduction  of  rates,  the  courts  would  voluntary  act  for  which  addltiona^  chur^.^ 
k^ow  how  to  meet  it  But  there  is  nothing  "T*".  "W"^*'  ,""*  ^^  ''"'*  "^  °"  j^""!  T 
of  that  aort  ia  this  case.  *•>«  issue.— less  even  than  the  drought,  to 
The  valuation  of  property  for  the  pur-  which  we  do  not  attribute  much.  It  seems 
poses  of  taxation  may  not  be  tcclinioal  evi-  however,  that,  soon  after  the  first  year,  eon- 
dence  in  a  court  of  law,  yet  it  may  be  con-  Burners,  in  order  to  get  pumped  water,  con- 
sidered in  coming  to  a  decision  whether  the  tracted  to  pay  ordinance  rates  and  an  ex- 
action of  the  supervisors  was  unfair, — e^pe-  tra  charge,  by  a  voluntary  arrangement 
'4]ciaUy  if,  at  waa  testified,  it  «as  sworn  'to  with  the  company;  and,  for  all  we  know, 
bj  tne  ollieera  of  the  company.  The  total  that  voluntaiy  arrangement  may  be  going 
valuation  for  1807  was  somewhat  leas  than  on  to  this  day,  and  tusf  be  one  reason  why 
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Southern  P.  R.  (^o.  v.  UNiTEn  Statks. 


Stat,  at  L.  573),  was  excepted  from  the 
grant,  by  f  23  of  that  act,  to  the  Sonthem 
Pacific  Railroad  Company,  by  the  proTlso 
therein  that  such  section  ''shall  in  no  way 
affect  or  impair  the  rights,  present  or  pro- 
spectiye,  of  the  Atlantic  &  Pacitic  Railroad 
Company  or  any  other  railroad  company." 

Indemnity  selections  cannot  be  made  by 
the  Soathem  Pacific  Railroad  Company  from 
lands  within  the  indemnity  limits  of  the 
grant  to  it  by  the  act  of  March  3,  1871, 
chap.  122,  i  23  (16  Stat,  at  L.  578),  which 
are  also  within  the  forfeited  place  limits  of 
the  grant  to  the  Texas  Pacific  Railroad  Com- 
pany by  I  9  of  the  same  act. 


[No.  190.] 


Argued  March  9,  10,  190S.    Decided  April 

6,  1909. 

k  PFEAL  from  the  United  States  Circuit 
«/j.  Court  of  Appeals  for  the  Ninth  Circuit 
"to  review  a  decree  which  affirmed  a  decree 
of  the  Circuit  Court  for  the  Northern  Dis- 
'trict  of  California  in  favor  of  the  United 
States  in  a  suit  to  quiet  title.    Affirmed. 

See  same  case  below,  48  C.  C.  A.  712,  100 
Ped.  913. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Maxwell  ETarts  and  L.  E. 
Pftyaoii  argued  the  cause  and  filed  a  brief 
for   appellants: 

While  a  congressional  land  grant  to  a  rail- 
road company  is  a  grant  in  fh'wscniiy  until 
acceptance  by  the  company  and  the  filing  of 
a  map  of  definite  location  of  line  fixing  the 
route  of  the  road  beyond  the  power  of  the 
company  to  change  it  without  express  au- 
thority from  Congress,  the  so-called  grant 
is,  in  the  language  of  the  decisions,  only  a 
"float,"  and  does  not  vest  the  company  with 
any  right  or  interest  in  any  tract  of  land. 

Van  Wych  v.  KnevaU,  lOtt  U.  S.  300,  365, 
27  li.  ed.  201,  203,  1  Sup.  Ct.  Rep.  336. 

The  act  which  fixes  the  time  of  the  defi- 
nite location  is  the  act  of  filing  the  map  in 
the  office  of  the  Commissioner  of  the  Gen- 
eral Land  Office. 

Kansas  P.  H.  Co.  v.  Dunmeyrr,  113  U.  S. 
629,  28  L.  ed.  1122,  5  Sup.  Ct.  Rep.  566. 

No  application  can  be  made  here  of  the 
law  of  contemporaneous  grants,  to  the  ef- 
fect that  lands  common  to  the  place  limits 
of  the  two  grants  must  be  shared  equally 
between  the  grantees,  becau.ne  such  rule  of 
law  presupposes  that  both  companies  have 
▼ested  rignts  in  the  common  land,  acquired 
hv  each  having  filed  a  map  of  definite  loca- 
tion. 

Biouw  City  d  St.  P.  R.  Co.  v.  United 
States,  169  U.  S.  349-364,  40  L.  ed.  177-182, 
16  Sup.  Ct.  Rep.  17. 

While  the  grant  is  only  a  "float"  till  defi- 
nite location,  upon  sud)  location  the  fiction 
of  "relation''  is  brouj^ht  in,  and  the  right  to 
the  land  relates  back  to  the  date  of  the 
grant. 

Siouw  City  d  St,  P.  K.  Co.  v.  Chicago,  M. 
d  81.  P.  R.  Co.  117  U.  S.  406,  408,  29  L.  ed. 
928.  929,  6  Sup.  Ct.  Rep.  700. 

If  t'u»  Texas  Pacific  Company  located  and 
189  U.  S. 


constructed  its  line  of  road,  and  the  South- 
ern Pacific  Company  abandoned  its  contem- 
plated road,  and  its  lands  were  forfeited, 
clearly  the  Texas  Pacific  would  receive  all 
the  land  mthin  its  place  limits.  Conversely, 
the  Southern  Pacific  Company  is  now  enw- 
tled  to  all,  unless  defeated  by  the  proviso  to 
§  23  of  the  act  of  1866. 

United  States  v.  Oregon  d  C.  R.  Co.  176 
U.  S.  28,  44  L.  ed.  358,  20  Sup.  Ct.  Rep.  261; 
Iniilvd  States  v.  Southern  P.  R.  Co.  146  U. 
S.  rwO,  36  L.  ed.  1091,  13  Sup.  Ct.  Rep.  152; 
Southern  P.  R.  Co.  v.  United  States,  183  U. 
S.  519,  46  L.  ed.  307,  22  Sup.  Ct.  Rep.  154. 

As  to  railroad  lands,  no  right,  present  or 
praspective,  can  po.s8ibly  arise  witnout  loca- 
tion of  line.  When  that  shall  have  been 
done,  there  is  a  present  right  as  to  plaoe 
lands,  and  a  prospective  right  as  to  indem- 
nity lands;  but,  until  then,  no  rights  of  any 
kind  cxi.st  as  to  specific  lands. 

United  States  v.  Cotton  Marble  d  Lime  Co, 
146  U.  S.  615,  36  L.  ed.  1104,  13  Sup.  Ct. 
Rep.  163. 

A  withdrawal  by  the  Department  on  the 
general  route  map  gives  no  right,  claim,  or 
interest  in  and  to  the  lands  covered  by  it. 
It  simply  protects  the  lands  from  tlie  jnohib- 
ited  disposition  to  the  public  by  pre-emp- 
tion, private  entry,  or  sale. 

Mcnotti  v.  Dillon,  167  U.  S.  720,  42  L. 
ed.  339,  17  Sup.  Ct.  Uep.  94.") ;  Kansas  P. 
R.  Co.  v.  Duumvycr,  113  U.  S.  636,  28  L.  ed. 
1124,  5  Sup.  Ct.  Rep.  566;  United  States 
V.  Southern  P.  R.  Co.  146  U.  S.  570,  38  L. 
ed.  1091,  13  Sup.  Ct.  Rep.  152;  United  States 
V.  Oregon  d  C.  R.  Co.  176  U.  S.  28,  44  L.  ed. 
358,  20  Sup.  a.  Rep.  261. 

A  railroad  is  entitled  to  select  indemnity 
lands  from  any  lands  within  its  indemnity 
limits,  which  at  the  time  of  selection  are 
public  lands. 

Ryan  v.  Central  P.  R.  Co.  99  U.  S.  382, 
25  L.  ed.  305;  Re  Alabama  d  C.  R.  Co.  20 
Land  Dec.  408;  Re  Southern  P.  R.  Co.  26 
ly.ind  Dec.  452. 

The  status  of  lands  within  indemnity  lim- 
its at  the  time  of  selection  determines  entire- 
ly the  right  of  the  railroad  thereto. 

Alters  V.  yorthem  P.  R.  Co.  9  Land  Dec. 
452;  Xorthrni  P.  R.  Co.  v.  Halvorson,  10 
Land  Dec.  15;  Missouri,  K.  d  T.  R.  Co.  v. 
Heal,  10  Land  Dec.  504 ;  Xorthem  P.  R.  Co. 
v.  Moling,  11  Land  Dec.  138;  Hensley  v.  Mis- 
ftouri,  K.  d  T.  R.  Co.  12  Land  Dec.  19; 
Southern  P.  R.  Co.  v.  pass,  13  Land  Dec. 
201 ;  Hastintfs  d  D.  R.  Co.  v.  St.  Paul,  M. 
d  M.  R.  Co.  13  Land  Dec.  535;  St.  Paul,  M, 
d  M.  R.  Co.  V.  Munz,  17  Land  Dec.  288; 
South  d  North  Ala.  R.  Co.  v.  Hall,  22  I  And 
Dec.  273;  Southern  P.  R.  Co.  v.  McKinley, 
22  Land  Dec.  493. 

Mr.  Joseph  H.  Call  argued  the  cause  and 
filed  a  brief   for  appellee: 

The  grants  to  the  Texas  Pacific  and  to  the 
Southern  Pacific  railroads  being  by  the  same 
act,  if  the  respective  rights  of  each  had  not 
been  fixed  and  their  priorities  determined  by 
the  act,  each  company  would  have  been  en- 
titled to  an  undi\nded  moiety.  Their  rights 
:ind  equities  in  that  case  would  have  Seen 
oqual. 
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Chacago,  M.  d  ^t.  P.  R.  Co.  v.  Sioux  City 
d  8t.  P,  R,  Co,  117  U.  S.  406,  20  L.  ed.  928, 
«  Sup.  Ct.  Rep.  7!)0:  *Voi///irr/j  /'.  It.  Co.  ▼. 
UrUied  Slair«,  183  U.  S.  519,  4H  L.  ed.  307, 
22  Sup.  Ct.  Rep.  154. 

it  is  well  settled  in  the  coastruction  of 
grants  of  public  lands  and  franchises,  that 
wiiere  any  doubt  or  ambiguity  exists  it 
should  be  resolved  in  favor  of  the  public  and 
the  state,  ai'd  construed  most  strongly 
against  the  grantee. 

Leavenworth,  L.  d  O.  R.  Co.  v.  United 
States,  92  U.  S.  733,  740,  23  L.  ed.  634,  637 ; 
SlideU  v.  Grandjean,  HI  U.  S.  412,  437,  438, 
28  L.  ed.  321,  329,  330,  4  Sup.  Ct.  Rep.  475; 
Coosaw  Mif^  Co.  v.  South  Carolina^  144  U. 
S.  650,  562,  36  L.  ed.  537,  542,  12  Sup.  Ct. 
Eep.  689;  Atlantic  d  P.  R.  Co.  v.  Minyua, 
165  U.  S.  413,  429,  41  L.  ed.  770,  777,  17  Sup. 
Ct.  Rep.  348. 

It  was  not  the  intention  of  Congress  to 
grant  to  the  Southern  Pacific  Railroad  Com- 
pany any  of  the  lands  falling  within  the  20- 
tnile  limits  of  the  Texas  Pacific  Railroad,  as 
withdrawn  by  the  Interior  Department  upon 
the  map  of  general  route  in  1871. 

Re  Tewaa  P.  R.  Co.  4  Land  Dec.  215. 

This  construction  of  the  act  of  1871  by 
the  Interior  Department,  so  long  acted  upon, 
and  under  which  rights  of  a  very  large  num- 
ber of  persons  have  attached,  will  not  be 
disturbed  unless  clearly  erroneous. 

United  States  v.  PhilbHck,  120  U.  S.  52, 
69,  30  L.  ed.  559,  561,  7  Sup.  Ct.  Rep.  413; 
Hastings  d  D.  R.  Co.  v.  Whitney,  132  U.  S. 
367,  366,  33  L.  ed.  363,  367,  10  Sup.  Ct.  Rep. 
112;  United  States  v.  Alabama  O.  S.  R.  Co. 
142  U.  S.  615,  621,  35  L.  ed.  1134,  1136,  12 
Sup.  Ct.  Rep.  oO(>;  Jleuitt  v.  Schultz,  180  U. 
S.  139,  149,  161,  166,  46  L.  ed.  463,  469,  470, 
472,  21  Sup.  Ct.  Rep.  309;  Southern  P.  R. 
Co.  V.  United  States,  183  U.  S.  519,  525,  527, 
628,  46  L.  ed.  307,  31 L  312,  313,  22  Sup.  Ct. 
Rep.  164;  Southern  P.  R.  Co.  v.  Bell,  183 
U.  8.  676,  684,  46  L.  ed.  383,  388,  22  Sup. 
Ct.  Rep.  232. 

Whatever  may  be  the  rule  with  respect 
to  oonflicts  between  other  land  grants,  a  pro- 
vision was  specially  inserted  in  the  South- 
em  Pacific  grant  in  order  to  determine  the 
priorities  in  case  of  conflict. 

United  States  v.  Colton  Marble  d  Lime 
Co.  146  U.  S.  615,  619,  36  L.  ed.  1104,  1106, 
13  Sup.  Ct.  Rep.  163. 

Not  only  did  the  Texas  Pacific  Railroad 
acquire  a  prospective  right  to  the  lands  by 
filing  its  map  of  general  route,  but  it  ac- 
quired something  more  than  that;  it  secured, 
while  but  an  imperfect  and  inchoate  right, 
still  a  right  to  the  lands  which  could  be  as- 
serted against  third  parties. 

yorthe^-n  P.  R.  Co,  ▼.  Sanders,  166  U.  S. 
620,  634,  636,  636,  41  L.  ed.  1139,  1144,  1146, 
17  Sup.  Ct.  Rep.  671. 

Where  Congress  had  shown  an  intention 
to  do  so,  the  mere  filing  of  a  general  route 
map  did  not  prevent  Congress  from  dispos- 
ing of  the  lands  embraced  thereby,  by  a 
later  act  granting  lands  to  anotlier  road. 

United  States  v.  Oregon  d  C.  R.  Co.  176 
U.  S.  28,  44  L.  ed.  368,  20  Sup.  Ct.  Rep. 
201. 
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U  the  Southern  Pacific  Railroad  Company 
cannot  take  these  lands  as  granted  lands,  it 
should  not  be  permitted  to  t^&ke  them  as  in- 
demnity, because  they  are  excluded  from  the 
Southern  Pacific  grant  by  reason  of  the  in- 
tention of  Congress  that  they  should  not  be 
taken  at  all. 

Southern  P.  R.  Co.  v.  United  States,  108 
U.  S.  1,  66,  42  L.  ed.  356,  381,  18  SUp.  a. 
Rep.  18:  Smead  v.  Southt.rn  P.  R.  Co.  20 
Land  Deo.  135;  Oermuin  v.  I/uke,  2(i  Ijind 
Dec.  597 ;  Re  Southern  P.  R.  Co,  6  Land  Dih*. 
816;  Moore  v.  Kellogg,  17  Land  Dec.  3!»l, 
392;  Southern  P.  R.  Co.  v.  Moore,  11 
Land  Dec.  534:  Re  Southern  P.  R.  Co. 
15  Land  Dec.  400;  Clarh  v.  Rerington,  ISfi 
U.  S.  206,  46  L.  ed.  1128,  22  Sup.  Ct.  Rep.  S72. 

In  the  present  case,  Conjfress  has  dcK^lared 
that  those  lands  to  which  the  Texas  Pacific 
Railroad  had  a  present  or  pro.spective  right 
shall  not  be  taken  by  the  Sou  thorn  Pacific. 

Efl'oct  must  be  given  to  the  intention  of 
Congress. 

Missouri,  K.  d  T.  R.  Co.  v.  Kansas  P.  R. 
Co.  07  U.  S.  491,  407,  24  L.  ed.  101)5.  1097: 
United  States  v.  Southnii  P.  R.  Co.  146  U. 
S.  570.  000,  36  L.  ed.  1001,  1102.  13  Sup. 
Ct.  Rep.   152. 

Forfeitures  are  for  th<»  luMiofit  of  tho  I'nit- 
ed  States,  and  not  for  the  lieiiffit  <»f  another 
company. 

United  States  v.  Soufhrm  P.  R.  Co.  14« 
U.  S.  570.  013,  m  L.  ed.  10?)1,  1104.  13  Su|i. 
Ct.  Ro|).  152.  lOH  V.  S.  1.  -12  L.  od.  3.V).  IM 
Sup.  Ct.  Rep.  18. 

The  withdrawal  of  lands  on  <jeneral  i-on'o 
maps  is  for  the  purpose  of  preserving  the 
grant  for  the  conipanv  to  \\e  aided. 

Huttz  V.  \orthern  P.  R.  Co.  110  I'.  S.  .»"> 
72,  .30  L.  ed.  330.  337,  7  Sup.  Ct.  Rop.  10t»: 
St.  Paul  d  P.  R.  Co.  V.  \orfltrrn   P.  R.  Pn 
139  U.  S.  1,  17,  18.  35  L.  ed.  77,  83,  11  Su| 
C'l.  Rep.  389:  \orlhein  P.  R.  Co.  v.  Miissn— 
Sauntry  Land,   Loqffinq  <(•   Mfg.  Co.    16H  I 
S.  604,  607.  42  L.'ed.  5!m.  .>9S.   18  Sup.  Ct: 
Rep.  205. 

Lands    reserved   bv   executive   orders   ni — 
not  operated  upon  by  a  suhsccjuent  grant  m 
aid  of  a  railroad  or  otlur  public  improve 
nient. 

W'olcott   v.   Des   Moines   \ar.  d  R.  Co. 
Wall.  681,   18  L.  ed.  089:   Wolsey  v.  Clia 
man,   101   V.  S.  755,  25  L.  e<l.  015;   Unit 
States  V.  Missouri,  K.  d  T.  R.  Co.  141  V. 
374.   35   L.   ed.   771,    12   Sup.  Ct.    Rep.    1 
Hamblin  v.  Western  Land  Co.  147  I;.  S.  5: 
536,  37  L.  ed.  267,  271,  13  Sup.  Ct.  Rep.  35 
Wisconsin  C.  R.  Co.  v.  Forsythe,  150  U. 
46,  54,  40  L.  ed.  71,  74,  15  Sup.  Ct.  R 
1020;    Northern  P,  R.  Co.  v.  Musser-Sau 
try  Land,  Logging  d  Mfg.  Co.  168  U.  S, 
42  L.  ed.  596,  18  Sup.  Ct.  Rep.  206. 


Mr.  Justice  HolmeB  delivered  the  o 
ion  of  the  court: 

lliis  is  a  bill  to  qniet  title,  brought 
the  United  States  against  the  plaintiff  in 
ror.     It  comes  here  oy  appeal  from  a  d 
of  the  United  States    circuit   oourt   of 
peals   (48  C.  C.  A.  712,  109  Fed.  913), 
firming  a  decree   of   the   circuit  court 
Fed.  427),  in  favor  of  the  United  St»/« 
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The  ITnited  States  claims  under  forfeiture 
of  a  grant  made  to  the  Texas  Pacilic 
Railroad  Company  in  its  charter,  and  the 
Southern  Pacific  Railroad  Company  under 
n'ords  in  the  same  charter  which  are  con- 
strued to  make  an  incidental  grant  to  it. 
The  principal  land  in  controversy  is  land 
within  the  place  limits  of  the  Southern  Pa- 
cific under  the  said  grant,  and  within  the 
20-mile  limit  of  the  Texas  Pacific,  being 
land  situated  where  the  road  of  the  former 
company  and  the  contemplated  track  of  the 
Texas  Pacific  met  at  Yuma  on  the  Colorado 
river  in  the  southeastern  corner  of  Califor- 
nia. The  United  States  contends  that  this 
land  was  excepted  from  the  Southern  Pa- 
cific grant. 

The  charter  is  the  act  of  March  3,  1871, 
chap.  122  (16  Stat,  at  L.  573).  By  §  9  it 
grants  to  the  Texas  Pacific  by  words  in  the 
present  tense  '*ten  alternate  sections  of  land 
per  mile  on  each  side  of  said  railroad  in 
California,  where  the  same  shall  not  have 
been  sold,  rcsei-ved,  or  otherwise  disposed  of 
by  the  United  States,"  etc.  By  $  12,  "said 
company,  within  two  years  after  the  passage 
of  this  act,  shall  designate  the  general  route 
of  its  said  road,  as  near  as  may  be,  and 
shall  file  a  map  of  the  same  in  the  Depart- 
ment of  the  Interior;  and  when  the  map  is 
so  filed,  the  Secretary  of  the  Interior,  im- 
mediately thereafter,  shall  cause  the  lands 
within  40  miles  on  each  side  of  said  desig- 
Jnated  "route  within  the  territories,  and  20 
mih:H  within  the  state  of  California,  to  be 
withdrawn  from  pre  emption,  private  entry, 
and  sale."  The  Texas  Pacific  filed  its  map 
of  general  route  in  August,  1871,  and  in  Oc- 
tober, 1871,  the  Secretary  of  the  Interior 
withdrew  the  odd  sections  according  to  the 
statute,  including  the  land  in  question. 

By  S  23  of  this  same  charter,  for  the  pur- 
pose of  connecting  the  Texas  Pacific  Rail- 
road with  8a u  Francisco,  the  Southern  Pa- 
cific was  authorized  to  construct  a  line  to 
the  Texas  Pacific  road  at  or  near  the  Colo- 
rado river,  **with  the  same  ri^i^hts,  grants, 
and  privileges,  and  subject  to  the  same  lim- 
itaitions,"  etc.,  as  in  the  act  of  July  27, 
1806,  ** Provided,  however,  that  this  section 
shall  in  no  way  alTect  or  impair  the  ri^^hts, 
present  or  prospective,  of  the  Atlantic  &  Pa- 
cific Railroad  Company,  or  any  other  rail- 
road company."  It  was  decided  in  United 
States  v.  Colton  Marble  d  Lime  Co.  140  U. 
S.  615.  36  L.  ed.  1104,  13  Sup.  Ct.  Rep.  103, 
that  this  proviso  excluded  the  indt»ninity 
lands  of  the  Atlantic  &  Pacific  road,  and 
that  the  Southern  Pacific  took  nothing  in 
them,  even  after  a  forfeiture  of  the  Atlantic 
k  Pacific  grant.  But  it  is  said  that  the  At- 
lantic &  Pacific  had  filed  a  definite  location, 
and  it  is  contended  on  several  grounds  that 
there  is  not  a  similar  exception  in  this  case. 

In  the  first  place,  it  is  denied  that  the 
Texas  Pacific  is  included  under  the  words 
last  quoted:  *'or  any  other  railroad  com- 
pany." But  we  think  it  too  plain  for  ex- 
tended argument  that  it  is  included  by  those 
words.  It  was  called  into  being,  and  was 
as  "other  railroad"  at  the  moment  when  tlie 
pny%'iHo  took  efi'ect.  In  fact,  it  was  the  only 
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other  railroad,  so  far  as  lias  been  suggested 
to  us,  to  which  the  words  could  apply.  It 
received  a  giant  for  its  main  line,  while  that 
to  me  Southern  T'acific  was  for  a  branch. 
By  the  contemplated  junction  of  the  latter 
with  the  former  there  would  arise  a  conflict 
for  which  it  was  proper  to  provide,  and  nat- 
ural to  provide  as  the  statute  did. 

Next,  it  is  said  that  the  Texas  Pacific  had 
no  prospective  rights  at  the  moment  when 
the  act  was  passed,  and  that  is  said  to  be 
the  moment  when  her  priorities  w^ere  fixed. 
We  cannot  take  the  words  of  the  proviso  so 
narrowly.  The  Atlantic  &  *Pa(ific  had  notf450j 
fixed  its  definite  location  when  the  act  was 
passed,  and  yet  in  the  decision  which  we 
have  cited  its  indenmity  lands  were  held  ex- 
cepted from  the  Southeni  Pacific  grant.  See 
United  States  v.  Southern  P.  R.  Co.  146  U. 
S.  670,  573.  30  L.  ed.  1091,  1093,  13  Sup. 
Ct.  Rep.  152;  Southern  P,  R.  Co.  v.  United 
States,  183  U.  S.  519,  522,  46  L.  ed.  307,  22 
Sup.  Ct.  Rep.  154.  As  to  the  phrase  *'pro«- 
pective  rights,"  no  doubt  it  is  inartificial. 
The  adjective  changes  the  very  nature  of  the 
substantive.  A  prospective  right  is  not  yet 
a  right.  It  is  only  an  expectation  having 
a  certain  intensity  of  reasonableness.  But 
it  is  plain,  for  instance,  that  when  the  lands 
were  withdrawn  along  the  general  route  of 
the  Texas  Pacific  under  fi  12,  that  road  had 
a  prospective  right  to  the  whole  of  its  place 
lands  which  the  Southeni  Pacific  could  not 
alTect  by  anything  which  it  might  do  later. 
The  stiitute  is  not  governed  by  the  ordinary 
rule  as  to  contemporaneous  grants.  The 
Southern  Pacific  was  not  intended  or  al- 
lowed to  interfere  with  what  the  Texas  Pa- 
cific might  take. 

The  strength  of  the  appellant's  ca.se  is  in 
a  somewhat  attenuated  line  of  reasoning. 
The  Texas  Pacific  act  refers  to  the  act  of 
July  27,  1866, for  the  rights  conferred  on  the 
Southern  Pacific.  14  Stat,  at  L.  292,  chap. 
278.  The  lai*t-menlioned  statute  is  an  act 
incorporating  the  Atlantic  &.  Pacific  Rail- 
road Company.  By  §  18  the  Southern  Pa- 
cific is  authoVized  to  connect  with  the  At- 
lantic &  Pacific,  and  is  to  have  similar 
grants  of  land  with  that  company.  By  S 
6  there  is  a  provision  for  the  withdrawal  of 
lands  along  the  general  route  of  tir*  Atlan- 
tic &  Pacific  .somewhat  like  thut  wlilch  has 
been  mentioned  as  contained  in  §  12  of  the 
Texas  Pacific  charter.  It  may  be  argued 
that  it  is  implied  by  §  18  of  the  Atlantic  & 
Pacific  charter  that  thrre  is  to  be  a  similar 
withdrawal  of  the  land  there  granted  to  the 
Southern  Pacific,  and  that  this  imj)lie<l  pro- 
vision is  carried  over  by  a  further  implica- 
tion to  the  grant  to  the  Southern  Pacific  in 
$  23  of  the  Texas  Pacific  charter.  The 
Southern  Pacific  filed  the  location  of  its  <^en- 
eral  route  in  April,  1871,  before  the  filing 
by  the  Texas  Pacific,  and,  as  the  grant  to 
the  Texas  Pacific  by  §  9  was  only  of  lands 
not  sold,  reserved,  or  otherwise  disposed  of 
by  the  United  States,  it  may  be  said  that 
the  Southern  Pacific  has  got  a  preference, 
much  as  the  Texas  Pacific  ♦would  have  got[451] 
one  had  the  Southern  Pacific  done  nothing 
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before  the  Texas  Pacific  filed  the  location  of 
its  general  route. 

It  must  be  admitted  that  if  this  argument 
is  correct  in  its  premises  it  puts  a  good  deal 
of  a  strain  on  the  proviso  in  favor  of  the 
prospective  rights  of  the  Texas  Pacific.  For 
at  the  time  when  the  Southern  Pacific  filed 
the  location  of  its  general  route  the  pros- 
pective rights  of  the  Texas  Pacific  were  not 
determined  otherwise  than  by  its  incorpora- 
tion and  the  indications  and  promises  in  its 
charter.  Nevertheless,  we  are  of  opinion 
that  the  argument  cannot  prevail.  It  is 
only  by  a  stretch  that  the  provision  for 
witlidrawal  of  lands  along  the  general  route 
of  the  Atlantic  &  Pacific  could  be  extended 
to  the  grant  to  the  Southern  Pacific  in  the 
Texas  Pacific  charter,  and  if  it  be  so  extend- 
ed it  is  such  a  remote  and  probably  uncon- 
sidered consequence  of  a  reference  to  a  ref- 
erence that  it  cannot  be  allowed  to  outweigh 
the  plain  intent  of  the  proviso  in  §  23,  re- 
inforced by  the  express  arrangement  for 
withdrawal  in  favor  of  the  Texas  Pacific  in 
§  9.  Assuming  that  proviso  to  refer  to  the 
Texas  Pacific,  it  indicates  a  plain  intent  to 
except  from  the  grant  to  the  Southern  Pa- 
cific the  land  that  in  the  natural  course  of 
events  would  be  covered  by  the  location  of 
the  former  road.  The  conflict  of  interests 
naturally  would  be  limited  to  the  point  of 
connection  at  Yuma.  There  might  be  no 
other.  As  to  that  land,  the  plain  object  of 
the  proviso  was  to  avoid  a  race  of  diligence 
by  giving  priority  to  the  main  line  of  the 
chartered  road  over  the  connecting  branch. 
Our  decision  is  in  accord  with  the  settled 
construction  and  practice  in  the  Depart- 
ment of  the  Interior  following  a  ruling  of 
the  late  Mr.  Justice  I^amar  when  Secretary 
of  the  Interior.  Tcxaft  P.  K.  Co.  and  South- 
ern F,  R.  Co.  4  Land  Dec.  216. 

The  Texas  Pacific  grant  was  declared  for- 
feited by  the  act  of  February  28.  1885,  chap. 
265  (23  Stat,  at  L.  337),  and  this  forfeit- 
ure inured  to  the  benefit  of  the  United 
States.  United  States  v.  Southern  F.  R.  Co. 
140  U.  S.  570,  36  L.  ed.  1091,  13  Sup.  Ct. 
Rep.  152.  It  is  argued  further,  however, 
that  if  the  Southern  Pacific  did  not  get  the 
lands  in  question  under  its  primary  grant, 
it  may  take  a  part  of  them  as  indemnity 
lands.  It  is  said  that  the  company  has  a 
right  to  take  them  for  that  purpose  if  the 
^52jslntus  of  the  lands  at  the  time  of 'selection 
pcMinits  it.  Ryan  v.  Central  P.  R.  Co.  99 
U.  S.  382,  25  L.  ed.  305.  That  contention 
seems  to  be  disposed  of  by  Southern  P.  R, 
Co.  V.  United  States,  168  U.  S.  1,  47,  66,  42 
L.  ed.  355,  376,  382,  18  Sup.  Ct.  Rep.  18, 
and  the  practice  of  the  Land  Department 
for  many  years  has  been  inconsistent  with 
it.  Southern  P.  R.  Co.  v.  Moore,  11  Land 
Deo.  534;  Moore  v.  Kellogg,  17  Land  Dec. 
391 ;  Smead  v.  Southern  P.  R.  Co,  29  Land 
Dec.  135.  When  it  is  decided  that  the  com- 
pany got  no  title  to  the  land  within  its  20- 
mile  limit,  it  would  be  contrary  to  the  in- 
timations of  the  cases  to  allow  it  to  take  the 
adjoining  strip  outside  under  a  claim  of  in- 
demnity.  See  Bardon  v.  Northern  P.  R.  Co. 
145  U.  S.  535,  515,  36  L.  ed.  806,  811,  12 
BOO 


Sup.  Ct.  Rep.  856;  Olark  ▼.  Herington,  186 
U.  S.  206,  46  L.  ed.  1128,  22  Sup.  Ct.  Rep^ 
872.  It  is  not  clear  that  the  language  of 
the  statute  does  not  forbid  it.  The  indem- 
nity to  the  Atlantic  &  Pacific,  by  §  3  of  its 
charter  adopted  for  the  Southern  Pacifie  by 
S  18,  is  to  be  other  lands  "in  alternate  mc- 
tions,  and  designated  by  odd  numbers,  not 
more  than  10  miles  beyond  the  limits  of 
said  alternate  sections,  and  not  includinf 
the  reserved  numbers."  It  might  be  ar- 
gued that  the  last-quoted  words  dispose  of 
the  matter.  Without  going  into  further 
reasons  for  our  decision,  we  are  of  opinion 
that  the  decree  appealed  from  was  right 
We  deal  only  with  the  questions  argued  ii 
this  court. 

Decree  affirmed. 

Mr.  Justice  Brewer  and  Mr.  Justiee 
Day  took  no  part  in  the  decision  of  thii 
case. 


•UNITKD  STATKS,  Appt.,  [4M 

V. 

THE  SPANISH  SMACK  PAQUETE  HA- 
BANA,  Galban  et  al..  Claimants.  (Not 
578) 


UNITED  STATES,  Appt., 

V. 

THE  LOLA,  Gonzales,  Claimant.  (No.  679) 


UNITED  STATES,  Appt., 

V. 

THE  PODER  DE  DIGS,  Pengochea  et  oL, 
Claimants.   (No.  680) 


UNITED  STATES,  Appt., 

V, 

THE   ANTONIO    Y   PACO,    Lopez  et  A, 

Claimants.   (No.  581) 


UNITED  STATES,  Appt., 

V. 

THE  EXGRACIA,  Gonzales  et  al,  Claia- 
ants.  (No.  582) 


UNITED  STATES,  Appt., 

V. 

THE  SEVERITA,  Trocha  et  al.,  Claimtnti. 

(No.  583) 


UNITED  STATES,  Appt,, 

THE  ANTONIO  SUAREZ,  Vilar,  Sent,  * 
Co.,  Claimants.  (No.  684) 


UNITED  STATES,  Appt,, 

THE  FERNANDITO,  Trocha  et  al,  CW» 
ante.    (No.  686) 


NoTK. — /l«  to  damages,  in  cn»eM  of  cepttff^ 
on  restitution — see  note  to  United  Ststcf  ▼• 
The  Nuestra  Slilora  Ve  Kegla.  27  L.  ed.  II.  »• 
662. 
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1002.  United  States  v.  The  Paqubte  Habana. 

UNITED  STATES,  Appt.,  of  allowance  of  damages  for  injuries  to  prop- 

V.  crty.     The  underlying  idea  ia  that  the  per- 

THE   ORIENTE,   Carillo,    Claimant.    (No.  ^o"  injured  shall  be  made  whole,— that  he 

586)  shall  be  put  in  the  same  position  that  he  was 

in  before,  receiving  interest  also,  to  bring 

UNITED  STATES,  AppL,  ^"s  avails  up  to  the  date  of  judgment  or  pay- 

f^  ment. 

THE  ESPANA,  Dcus  et  al,  ClaimanU.  Jl'lP  Baltimore  8  Wall  377,  19  L.  ed   463; 

itin  <iR7»  Wtlliamson  v.  Barrett,  13  How.  101,  14  L. 

'""•  °  ''  ed.  C8:   Sturgis  v.  dough,  1  Wall.  26(1,   17 

UNITED  STATES.  Appt.,  J'-  «^-  f?2i  "^t!  ^^/T"'  5?«  Yi'  I'  5n^'  !? 

^  L«-  ed.  1194;  The  Umhna,  1G6  U.  S.  404,  41 

THE  CUATRO  DE  SErTEMBRE,  Bunuel,  /q,,,  9  Wheat.  3G2,  6  L.  ed.  Ill ;  T/ic  r/ircc 

Claimant.  (No.  588)  Friends,  106  U.  S.  1,  sub  noni.  United  States 

TTMiTirn  QTATVQ    A r^t  ^'^  ^'^^  ^''"'^'^  Fiicuds,  41  L.  ed.  897,  17  Sup. 

UNITED  STATES,  Appt,,  q^   j^p  495.  ,y,^^  Co/i^ueror,  166  U.  S.  110, 

^'  41  L.  ed.  937,  17  Sup.  Ct.  Rep.  510. 

THE  SANTIAGO  APOSTOL,  De  La  Torre,        Damages    for    sdzures    witliout    probable 

Claimant.    (No.  689) t  cause  ought  to  be  equal  to  the  real  injury 

(8e«  S.  O.  Reporters  ed.  4.->.V468.)  sustained:  and,  unless  there  have  been  per- 
sonal indignities,  the  damages  ought  to  go 

Priee — damages   for   unlawful  capture — ha-  j^q  farther. 

hility  of  captors— of  United  Statcs-suf'        ^hv  Urcly,  1  Gall.  315,  Fed.  Cas.  No.  8,- 

ficiency   of    cwcepttons    to  commtssioner'a  4Q3.    Murray  v.   The    Charming    Betsy,    2 

report,  Cranch,  64,  2  L.  ed.  208;  Maley  v.  Shattuck, 

1.     Naval  captors  of  vesnelB  oe  priw  of  war,  the  "?,  ^J''J'''t'J''l\  ^ ^'  ""^  ^^V  J^  J'VJ^'  ^ 

proceeds  of  which  the  prize  courts  have  de-  ^'  ^b.  208 ;  The  Narcissus.  4  C.  Rob.  20. 
creed   should   be   restored   to   the   claimants,        C'ases  like  those  cited  and  like  the  present 

with  damages  and  costs,  cannot  be  held  liable  ones  are  ^o  be  carefully  distinguished  from 

therefor,  where  the  libels  were  flled  by  the  those  whore  there  was  a  grosw  marine  tres- 

Unlted  States  In  Its  own  behalf,  praying  a  pa^is  which  involved  outrages  and  the  priu- 

forfelture  to  It.  and  fllleging  a  capture  pur-  ^.j  |^    ^^    punishment     properly     applicable 

miant  to  Instructions  from  the  President.  ^^^^^^^^^    J^  jj^^^   ^J  ^^j   invoked   in   the 

^\tA?','^LT'"S'°*^k°^^'**    ^"^"f  °!i^K®  present  cases,  under  the  order  of  this  court. 

Un  ted  States  for  the  damages  sustained  by  *^  ^,      .     .   ,'.    ^.  «  ..,,      ,    -...    ,  ,       1 

the  claimants  of  vessels  captured  by  Its  Navy  ,  J''^^^';*'"^'^'  ^'T^'  ?,^\^'^^^\f'*o'oo  h  ^r' 

as  prize  of  war,  the  proceeds  of  which  have.  450;   Del  Co/   v.   Arnold,  ^   Dall.   ,J.J.^,    1  Jj. 

In  the  prize  proceedings,  been  ordered  restored  ed.  624;   The  Anna  Maria,  2  Wheat.  327,  4 

to  such  claimants,  with  damages  and  costs,  L.  ed.  252:  The  St.  Juan  Baptista,  5  C.  Rob. 

where   the    libels    were   flled    by    the    United  33. 

States  In  Its  own  behalf,  praying  a  forfeiture       xhe  government  is  not  liable  for  torts  or 

to  It,  and  alleging  a  capture  pursuant  to  In-  f^j,    tortious    or    unauthorized    acts    of    its 

structlons  from  the  President.  ^^^,^^3^  ^^^^  j„  general,  cannot  be  sued  e.K- 

8.     An  exception  to  the  findings  of  a  commis-  ^^  ^^  j^  1^.^^,^  expres^slv  rendered   it- 

sloner  as  to  the  damages  to  be  awarded  the       f,  i-  ui_  ^^   _, -i.  * 

claimants  of  vessels  unlawfully  captured  as  ^^  »  i  J-  i   1    lo-  tt    <j    -a-    •>  >  r 

prize  of  war,  on  the  ground  that  they  were        Rohtrtson  \.  ^tc/ie/,  12/   U.  S.  .>0/,  .V2  L. 

not   warranted  by  the  evidence,  is  sufflelent  ed.  203,   8   Sup.   Ct.   Rep.    1286:    dibhons  v. 

to  open  the  question  as  to  whether  or  not  United  States,  8  Wall.  269,  19  L.  ed.  453; 

such  damages  were  excessive,  where  all  the  Whitrsiilr   v.    i'ltitrd  States,   03   U.   S.   247. 

evidence  Is  atUched  to  the  commissioner's  re-  23  L.  ed.  882;  Uart  v.  United  States.  f).">  U. 

port.  S.  310,  24  L.  ed.    479;     Moffat    v.    United 

[N08.    678,    579,    580,    681,    582,    583,    684,  f'"'f'   ^  Vn  ^  '  ^^  '*^**'  ^^^  ^"  ^'^'  ^"^^^  ''  ^''^'' 

685,   586,   587,   588,   589.]  ^^^%  •?'  1  s:*   4       •         i   r  ki     f 

The  United  States  is  not  liable  for  cost«. 

Argued  March  19,  1909.     Decided  April  6,  and  a  judgment  against  it  for  costs  will  lie 

^^05,  reversed. 

APPEALS  from  the  District  Court  of  the  ,  ^^""J^it,^^''},^^  V  ^^^J''^''-;  )\'I»^«^-  '^-^'N  * 

A  United  States  for  the  Southern  District  ^'  ed.  2/1:   Ihe  Autrtopr,  12  Wheat.  o40,  ($ 

of    Florida    to    review    decrees  against  the  ^''  ed.   723:    United  States  v.   Mchetruire,  4 

United  States  for  the  damages  sustained  by  How.  286,   11  L.  ed.  977:   United  States  v. 

the    claimants    of    vessels    unlawfully    cap-  ^oyd.  5  How.  29.   12  L.  ed.  36;   Reesidc  v. 

tured  as    prize   of    war.     Reversed,  and  re-  Walker,   11  Tlow.  272.  13  L.  ed.  693:  Stan- 

manded  for  furt;her  proceedings.  ley  v.  Schnalhy,  162  1^  S.  255,  40  L.  ed.  960, 

The  facts  are  stated  in  the  opinion.  16  Sup.  Ct.  Rep.  754. 

Solicitor  General  Hoyt  argued  the  cause       A  money  jud^iiunt  can  be  rendered  against 

and  filed  a  brief  for  appellant :  the   Uiiittnl    States   by    the   court    of   claims 

The  principles  governing  dama^re-^  for  or-  only, 
dinaiy  marine  tori;s,  when  the  punitive  feat-        Case  v.   Terrell,   11    Wall.   199,  20  L.  ed. 

ure  does  not  appear,  follow  the  general  rules  134.  774,.  ^iren,  7  Wall.  152,  19  L.  ed.  129; 

t  These    cases    are    reported    by    the    Ofliclai  The  Davis,    10    Wall.    15,   sub   nom.    United 

Reporter  under  the  title  "The  Paquete  Habana."  States  v.  Douglas,  19  L.  ed.  875. 
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The  payment  of  damages  allowed  »ibou1d 
be  imposed  upon  the  captors  individually. 

Story,  Prize  Courts,  p.  42;  The  Eleanor,  2 
Wheat.  346,  4  L.  ed.  257;  Maley  v.  Shatiuck, 
3  Craneh,  458,  2  L.  ed.  498;  Little  v.  liar- 
rente,  2  Cranch,  170,  2  L.  ed.  243:  The  Mcii- 
lor,  1  C.  Kob.  179:  The  Frvya.  .-)  C.  Rob.  75; 
The  8t.  Juan  Bapiisia,  5  C.  Rob.  33;  Die 
Fire  Darner,  6  C.  Rob.  357;  The  Milliam,  6 
('.  Rob.  :J10:  Ihr  Vohr,  3  C.  R<»b.  129,  4  C. 
Rob.  315;  The  .irtmn,  2  Dod^sou  Adni.  48; 
The  Xtmvsiit,  Kdw.  Adin.  50:  The  Hlizc, 
Spinks  Prize  ('as.  88;  The  Ostsce,  2  Spinlw 
Keel.  &  Adni.  174;  Thr  Lrucudc,  2  Spinks 
Eccl.  &  Adni.  228;  The  Fort  una,  Spinks 
Prize  Cas.  307. 

.1//-.  J.  Parker  Kirlin  aigiiod  the  cause, 
and,  with  Mi^Hsrs.  Coiivcrs  d  A'lr/in,  filed  a 
brife  for  ap|»»'llee.s: 

Tbo  clainijnil>  are  entitled  to  fair  indem- 
nity for  tht*  Io^^M'>  Mi^taiiied  by  tlie  seizure. 

Thr  \iirstt(i  Snlora  Dr  lirtflu.  17  Wall.  20, 
HHtt  iioni.  (nitid  Slates  \.  The  \iirsfra 
Sciiora    Dc  Regla,  21  I.,  ed.  5«)G. 

Tlu»  owner*  of  tlu*  vt'ssrls  boiu;;  CubanR, 
ami  tli«»  vessels  bavin;;  brcii  seizcil  in  Cuban 
waters  when  about  to  enter  C-ubaii  porN,  the 
damages  arc  naturally  to  bi*  nusisunnl  with 
reference  to  the  value  of  the  ves.sels  and 
property  in  Cuba,  rather  than  in  the  t'nited 
States. 

Batrs  V.  Clark,  95  U.  S.  204.  24  L.  ed.  471. 

The  damages  to  be  awjinled  should  be 
equivalent  to  the  injury  sustained. 

The  Lively,  I  (Jail.  315,  Fed.  Cas.  No.  8,- 
403:  Hetzel  v.  Baltimore  d  O.  R.  Co.  169  U. 
S.  -ili.  42  L.  ed.  048.  18  Sup.  Ct.  Rep.  255. 

The  findings  of  the  commissioner  are  en- 
titled to  great  weight. 

The  Elton,  31  C.  C.  A.  490,  42  U.  S.  App. 
tfOO.  83  Fed.  519;  Tilf/hinnn  v.  Proctor.  125 
U.  S.  130,  31  L.  ed.  Vm,  8  Sup.  Ct.  Rep.  804; 
Thr  Graec  <jirdlei\  7  Wall.  190,  f<uh  uoni. 
Lockuood  V.  The  Grace  Girdlrr.  19  L.  ed. 
113:  The  Mangrove  Prize  Money,  188  1'.  S. 
720,  8uh  nam.  Vniitd  fifatcft  v.  The  Man- 
grove, ante,  664,  23  Sup.  Ct.  Rep.  343. 

When  both  courts  below  have  concurred  in 
the  decisions  of  qu(»stions  of  fact,  parties 
ought  not  to  expcH-t  this  court  to  reverse 
such  a  decree  by  raising  a  doubt  founded  on 
the  number  or  credibility  of  witnesses. 

The  Richmond,  103  U.  S.  540,  sub  riom. 
The  iiabinc  v.  Thr  Richmond,  26  L.  tni.  313. 

The  exceptions  that  the  commissioner  had 
no  evidence  to  justify  his  report:  that  the 
eommi«sioner  reported  more  than  the  evi- 
dence warranted:  and  that  the  evidence 
showed  the  vessel  to  be  of  less  vjilue  than  the 
report  made  it, — ^are  not  entitled  to  any  con- 
sideration on  appeal  from  the  final  decree. 

Thr  Cojnmander-inChirf,  1  Wall.  43,  sub 
nam.  La  Tourette  v.  Burton,  17  L.  ed.  609. 

The  value  which  is  to  be  made  good  to  the 
claimants  is  the  value  at  the  time  and  place 
of  the  capture. 

Bafis  V.  Clark,  95  U.  S.  204.  24  L.  ed.  471. 

Without  any  exception  or  assignment  of 
error  on  the  subject,  no  question  relating  to 
interest  appears  to  Ix*  before  the  court. 

Th<  Commnndrriu-Chirf,  1  Wall.  43,  sub 
nam.  La  Tourcltc  v.  Button,  17  L.  ed.  609. 


Interest  has  always  been  allowed  in  cases 
of  this  class,  not  only  against  private  cap- 
tors. Imt  against  the  United  States. 

Thr  Apollon,  9  Wheat.  362,  6  L.  ed.  Ill; 
Murray  v.  The  Charming  Betay,  2  Cranch, 
04,  2  L.  ed.  208;  The  Anna  Maria,  2  Wheat. 
327,  4  L.  ed.  252;  The  Amiable  Xaticy,  3 
Wheat.  540.  4  L.  ed.  456;  The  \ue9trH 
Srnora  De  Rcgla,  108  U.  S.  92,  auh  nom. 
I'nited  States  v.  The  Xuettra  Snlm-a  Dc 
Rryla,  27  L.  ed.  662,  2  Sup.  Ct.  Rep.  287: 
The  Labuan,  Blatchf.  Prize  Cas.  165,  Fed. 
Cus.  No.  7,904 ;  The  Glen,  Blatchf.  Prize  Cas. 
375,  Fed.  Cas.  No.  5,479;  The  Sybil,  Blatchf. 
Prize  Cas.  015,  Fed.  Cas.  No.  13,706. 

The  rate  allowed  was  the  legal  rate  pre- 
vailing in  the  district  in  which  the  deer 
were  entered,  and  is  in  accordance  uith 
praetice  sanctioned  by  this  court. 

Texas  it  P.  R.  Co.  v.  Anderson,  149  U.  S 
237,  37  L.  ed.  717,  13  Sup.  Ct.  Rep.  843. 

.\uy  matter  that  was  determined  on  t 
pienoux  appeal  must  be  taken  as  final  an 
eonciu^ive  throughout  the  subsequent  s 
of  the  litigation. 

The  Xucstra  SeAora  De  Regla,   108  U.  S 
92.  sub  nom.  United  States  v.  The  Nuest 
Srnora  De  Rcgla,  27  L.  ed.  662,  2  Sup.  Ct 
Rep.  287:  Clark  v.  Keith,  106  U.  S.  4«i4.  2 

L.    ed.    302.    1    Sup.    Ct.    Rep.    508:    Mayn* 

County  V.  Kennicott,  94  U.  S.  499,  24  L.'ed 

200;  The  Lady  Pike,  96  U.  S.  461.  aub  no,u 

Praree  v.  iter  mania  Ina.  Co.  24  L.  ed.  672. 

No  application  was  made  by   the  Unit 
States  to  amend  the  judgment  or  nnindate  o 
the  court  so  as  to  proWde,  if  it  had   beet; 
eomi)etent    to    do    so,    that    the    judgnien 
should  be  against  the  captors  as  well  as  tin 
United  States,  or  against  the  captors  alone 
In   the   absence  of  such   an    amendment   i 
would  seejn  that  the  district  court  was  with 
out  power  or  authority  to  enter  any  dwn 
except  a  decree  against  the  libcllant  of  rec 
ord. 

Re  Potta,  166  U.  S.  263,  41  L.  ed.  994,  1 
Sup.  Ct.  Rep.  992. 

Tt  is  the  settled  practice  in  prize  ease^ 
where  restitution  is  ordered  with  damages 
to  as.se>s  and  award  the  damages  in  the  or 
iginal  cause  against  the  libellanis  therein 
This  was  done  without  question  in  eases  tha 
arose  prior  to  1861. 

Murray  v.  The  Charming  Bet  ay,  2  Cranch 
04,   2   L.   ed.    208;    The   Amiable    yancy. 
Wheat.  546,  4  L.  ed.  450;   The  Apollon,  C 
Wheat.  362,  6  L.  ed.  111. 

The  practice  since  1861  has  been  to  aw«r 
the  damages  against  the  United  States  alone 
or,  in  cases  where  the  captors  have  inter 
vened  before  condemnation  and  asked  to 
made  eolibellants.  against  the  United  States 
and  the  naval  captors  jointly. 

Thr  Labuan,  Blatchf.  Prize  Cas.  165,  Fed. 
Cas.  No.  7.964  :  The  Glrn,  Blatchf.  Prize  Cas. 
375,  Fed.  Cas.  No.  5,479;  The  Sybil,  Blatchf. 
Prize  Cas.  015,  Fed.  Cas.  No.  13,706;  The 
Siicslra  Sn'iora  Dr  Regla,  108  U.  S.  92,  sub 
nom.  United  States  v.  The  Sueatra  Sciiom 
De  Regla,  27  L.  ed.  662,  2  Sup.  Ct.  Rep.  287: 
The  Tcreaita,  5  Wall.  180,  aub  no,n. 
Unitrd  States  v.  The  Trrraita,  18  L.  ed.  627. 

if  the  government  had  taken  the  vessels 
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and  applied  them  to  its  own  use,  instead  of 
procuring  them  to  be  condemned  and  sold, 
without  legal  right,  there  could  be  no  ques- 
tion that  it  would  be  bound  to  return  the 
boats  or  their  value. 

United  *S7a/fa  v.  Rusaelly  13  Wall.  623,  20 
L.  ed.  474;  Clark  v.  Vyiited  Stales,  95  U.  S. 
630,  24  L.  ed.  518. 

*^^^e  conrt  in  previous  decisions  has  recog- 
niz/cd  the  liability  of  the  government  to  the 
extent  of  the  value  of  the  property  involved, 
where  it  has  voluntarily  submitted  itself  to 
the  jurisdiction  of  the  court  as  a  plaintiff 
against  such  property. 

The  Siren,  7  Wall.  152,  19  L.  ed.  129;  Carr 
▼.  Uniied  States,  98  U.  S.  436,  25  L.ed.  210; 
Case  v.  Ttnell,  11  Wall.  199,  20  L.  ed.  134; 
United  States  v.  Lee,  106  U.  S.  196,  27  L.  ed. 
171,  1  Sup.  Ct.  Rep.  240;  Clark  v.  Barnard, 
108  U.  S.  430.  27  L.  ed.  780,  2  Sup.  Ct.  Rep. 
878;  Cunningham  v.  Macon  d  B.  R.  Co.  109 
U.  S.  440,  27  L.  ed.  992,  3  Sup.  Ct.  Rep.  292, 
609;  The  Nuesira  Seuora  De  Hegla,  17  Wall. 
29,  sub  nom.  United  States  v.  The  Nuestra 
Hciiora  Dc  Itegla,  21  L.  ed.  596,  108  U.  S. 
J>2,  27  L.  ed.  662,  2  Sup.  Ct.  Rep.  287. 

The  English  courts  also  recognize  the  prin- 
ciple that  a  sovereign,  otherwise  exempt 
from  suit,  may  subject  itself  to  judgment  in 
a  croHs  suit,  if  it  invokes  the  jurisdiction  of 
the  court  a&  a  plaintiff. 

The  \eu:hattlc,  L.  R.  10  Prob.  Div.  33; 
Hullrit  V.  King  of  Sj^ain,  2  Bligh  N.  S.  31. 

Under  the  prize  acts,  the  ratification  of 
the  captures  by  the  government,  which 
founded  libels  thereon,  may  well  be  taken  as 
relieving  the  naval  captors  from  liability, 
even  if  they  had  been  before  the  court  as 
parties. 

Ijamar  v.  Browne,  92  U.  S.  187,  23  L.  ed. 
650. 

Mr.  Justice  Holmes  delivered  the  opin- 
ion of  the  court: 

Thi*se  are  cases  of  fishing  smacks,  which 
]were  libeled  as  *prize  of  war.  The  proceed- 
ings in  all  the  cases  are  similar  and  the 
evidence,  to  a  large  extejit,  the  same.  It 
was  decided  by  this  court  in  two  of  the 
eases.  The  Paqucte  Habana,  175  U.  S.  677, 
44  L.  ed.  320,  20  Sup.  Ct.  Rep.  290,  that 
smacks  of  this  sort,  engaged,  as  these  were, 
in  coast  fishing  for  the  daily  market,  were 
not  liable  to  capture,  and  decrees  were  or- 
dered that  the  proceeds  of  the  vessels  and 
cargoes  be  restored  to  the  claimants,  with 
damages  and  costs.  On  motion  of  the  Unit- 
ed States  it  was  ordered  that  the  decrees  be 
modified  so  as  to  direct  that  the  damages 
should  be  compensatory  only,  and  not  puni- 
tive. Decrees  were  entered  in  each  oi  the 
above-named  cases  by  the  district  court  in 
pursuance  of  this  mandate,  and  agreements 
oetween  the  United  States,  the  captors,  and 
claimants  were  filed,  that  the  damages 
should  be  charged  against  the  United  States 
or  the  captors,  or  apportioned  "as  to  jus- 
tice may  appertain  and  as  the  legal  respon- 
sibility therefor  may  appear;"  saving  the 
right  to  review  the  decrees  as  to  amount 
end  as  to  where  the  ultimate  responsibility 
rpffted.  The  papers  do  not  disclose  such  an 
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agreement  in  the  Cuatro  de  Settembre,  but, 
as  the  records,  so  far  as  similar  to  the  first 
two  cases,  were  not  printed,  we  assume  that 
the  omission  was  only  in  the  index,  and  that 
it  was  understood  that  this  case  should  stand 
like  the  rest.  The  cases  were  referred  to  a 
commissioner  to  report  the  amount  of  dam- 
ages. He  reported  his  findings  and  the  evi- 
dence. The  United  States  excepted  to  the 
findings  as  excessive.  The  district  court  en- 
tered decrees  against  the  United  States  for 
the  amounts,  and  the  United  States  ap- 
pealed on  the  grounds  that  the  decrees 
should  have  gone  against  the  captors,  and 
not  against  the  government,  ana  that  the 
damages  were  excessive  and  the  exceptions 
to  the  commissioner's  report  should  have 
been  sustained. 

We  do  not  see  how  it  is  possible  that  a 
decree  should  be  entered  against  the  captors. 
There  was  no  formal  intervention  by  them, 
and,  whether  a  decree  can  be  made  against 
the  United  States  or  not,  it  has  so  far  adopt- 
ed the  acts  of  capture  that  it  would  be  hard 
to  say  that  under  the  circumstances  of 
these  cases  it  has  not  made  those  acts  its 
own.  It  is  not  disputed  that  the  United 
States  might  have  ordered  the  vessels  to  be 
released.  It  did  not  do  so.  The  libels  were 
filed  by  the  United  *States  on  its  own  behalf,  [465] 
praying  a  forfeiture  to  the  United  States. 
The  statutes  in  force  seemed  to  contemplate 
that  form  of  procedure  (Rev.  Stat.  §  4618 
[U.  S.  Comp.  Stat.  1901,  p.  3128]),  and  such 
has  been  the  practice  under  them.  The  li- 
bels alleged  a  capture  pursuant  to  instruc- 
tions from  the  President.  The  captures 
were  by  superior  force,  so  that  there  was  no 
question  that  the  United  States  was  inter- 
ested in  the  proceeds.  Rev.  Stat,  f  4630 
(U.  S.  Comp.  Stat.  1901,  p.  3132).  The 
modification  of  the  decrees  in  regard-  to 
damages,  on  motion  by  the  United  States, 
imported  a  recognition  of  the  interest 
of  the  United  States  in  that  matter, 
and  its  submission  to  the  entry  of 
decrees  against  it.  The  agreementis  to 
which  we  have  referred  had  a  similar  im- 
port, although  they  indicated  an  awakening 
to  a  determination  to  argue  the  form  of  the 
decree.  In  the  case  of  Little  v.  Barreme, 
2  Cranch,  170,  2  L.  ed.  243,  conversely  to 
this,  the  United  States  was  not  a  party  and 
the  captor  was.  AH  that  was  decided  bear- 
ing upon  the  present  point  was  that  instruc- 
tions from  the  President  did  not  exonerate 
the  captor  from  liability  to  a  neutral  vessel. 
As  to  even  that  the  Chief  Justice  hesitated. 
But  we  are  not  aware  that  it  is  disputed 
that  when  the  act  of  a  public  officer  is  au- 
thorized or  has  been  adopted  by  the  sov- 
ereign power,  whatever  the  immunities  of 
the  sovereign,  the  agent  thereafter  cannot 
be  pursued.  Lamar  v.  Brou>ney  92  U.  8. 
188,  199,  23  L.  ed.  651,  655;  and  as  to  ratifi- 
cation, Buron  v.  Denman,  2  Exch.  167,  187, 
189;  Secretary  of  State  v.  Kamaohee  Boye 
Sahaba,  18  Moore  P.  C.  C.  22,  86.  See 
Dempsey  v.  Chambers,  154  Mass.  330,  332, 
13  L.  R.  A.  219,  28  N.  E.  279.  The  prin- 
ciple and  authority  of  Buron  v.  Denman 
was  recognized  and  followed  b^  \2da  ^»vaN.  ^V 
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rlaiins  in  Wiggins  ▼.  United  StateSt  3  Ct.  prices   without   qualification.      The   oertifl- 

Cl.  412,  423.  cate  of  the  harbormaster  of  Havana  Is  dated 

If  we  are  right  so  far,  we  think  that,  un-  November  23,  1898.     It  does  not  purport  to 

der  the  circumstances  of  this  case,  a  decree  be  a  copy  of  any  eaiiier  record.     It  la  true 

properly  may  be  entered  against  the  United  that  he  makes  bis  valuation  as  of  March  1, 

States.     The  former  decree  of  this  court  re-  1898,  but  he  does  not  say,  either  in  the  eer- 

mains  in  force  and  requires  a  final  decree  tificate  or  in  his  testimony,  that  he  made 

for  damages.     Re  Potts,  166  U.  8.  263,.  265,  that  valuation  at  that  or  anv  other  date 

41  L.  ed.  994,  995,  17  Sup.  Ct.  Rep.  620;  before  November  23.     We  shall  not  go  over 

M*Cwrfi\ick  v.  Sullivant,  10  Wheat.  192,  200,  the  *other  evidence  in  detalL    Some,  at  least, [46^  ^« 

6  L.  ed.  300,  302.      The  decree  must  run  of  the  vessels  were  old;  the  Paquete  Ha- 

against  the  United  States  if  a  decree  is  to  be  bana,   for    instance,    at    least    eighteen    or 

made.     In  The   Nucstra   Senara   de  Regla,  twenty  years.    One-half  interest  waa  bousfat 

108  U.  S.  92,  102,  8uh  nom.  United  States  in  1892  for  $2,400.     She  is  valued  in  1898 

V.    The    Nuestra   Seriora   de   Regla,  27    L.  by  owners,  harbormaster,  and  commissioner 

ed.    662,    666,    2    Sup.    Ct.    Rep.    287,    the  at  $4,500.     The  Lola  was  purchased  "at  a 

court    was     of    opinion     that   the     United  cheap   price,"  according  to  the  owner,  in 

States   had    submitted   to   the   jurisdiction  1887.     The  valuation  of  some  of  the  other 

of   the    court    so    far    as    to    warrant    the  smacks  is  above  the  price  said  to  have  been 

ascertainment  of  damages  according  to  the  paid  for  them  in  earlier  years. 
466Jru1eri  applicable  to  private  persons  in  *like        In  the  case  of  the  Espana  it  appears  that 

Ciises.      It  seems  to  us  that  the  facts  here  she  was  about  fourteen  years  ola,  and  cost, 

are  not  less  strong.     Decrees  in  cases  which  when  built,  $10,000.     She  is  valued  by  the 

disclose  no  special  circumstances  have  been  owners  and  harbormaster,  agreeing  as  usual, 

recognized  by  subsequent  statutes  providing  at  $9,000.      The  commissioner  adopts  this         ^ 

for    their    payment.      The    Olen,    Blatchf.  valuation.      Yet  it  appears  that  the  vessel      ^M 

PtiM  Cas.  p.  Fed.  Cas.  No.  5.479;  Act  of  ^^s    resold    to    the    owners    for    $2,500.   _^ 

fn^'T^'y  r^k^®^^'^?  f^4'  l^^'   n^'  ""^S?*  Whether  this  price  was  a  fair  value  or  not, 

10;   The  /j.6uan    Blatchf    P"«^.Cas    165,  ^„^  ^^^  ^^^^^  ^^^,^  „^t  ^^  ^h, 

Fted.  Cas.  No.  7,964;  Act  of  July  7,  1870,  16  ,.     .  -,         ,  .^  .  ».        *    ,  *,    . 

Stat,    at    L.    649,    chap.    220 ;    The    Sybil,  r^^/\^    ,  ^^^  .        ^  ^"*^  ^  fj^*  7** 

Blatchf.    Prize    Cas.    615,    Fed.    Cas.    No!  ^r*  ^""^  »«V"*,  }^  ^  »PParent,  therefore 

13,706;  Act  of  July  8,  1870,  16  Stat,  at  L.  ^"**^  ^^^^  actual  loss  was  only  what  the: 

650,  chap.  231 ;   The  Flying  Scud,  6  Wall.  ^^^  ^  P*y  ^  ««*  ^^*  ^"®  ^^^  ^^^  detenUo: 

203,  sub  nom.  The  Flyinq  Scud  v.   United  o^  *^e  ^a<^»  and  any  wear  and  tear   an 

States,  18  L.  ed.  755;  Act  of  July  7,  1870, 16  changes  that  it  had  undergone  in  the  mean 


Stat,  at  L.  649,  chap.  219.     See  also  16  Stat, 
at  L.  050,  651,  chaps.  232,  234. 

We  pass,  then,  to  the  other  ground  of  the 
appeal.  With  regard  to  this  it  is  objected 
that  the  exceptions  to  the  master's  report 
are  not  sufficient  to  open  the  question;  re- 
ferring to  the  Commander-in-Chief,  1  Wall. 
43,  50,  sub  nom.  La  Touretta  v.  Burton,  17 


time.  In  a  case  of  the  present  kind,  it- 
would  be  going  beyond  the  requirements  o:  < 
justice  into  the  realm  of  very  doubtfiL^L^^ml 
technicalities  to  disregard  the  faict  that  thi»>.^c:4N 
vessel  got  back  because  it  was  due  to  a  sub^:^-sb- 
sequent  transaction  with  a  stranger.  Therr^c  era 
is  some  evidence  that  the  same  thing  ha] 
pened  in  some  or  all  of  the  other  cases.    Qt 

L.  ed.  009,  611.      But  the  objection  being  |  The  Lively,  1  Gall.  316,  321,  Fed.  Gas.  N^- 

the  general  one  that  the  evidence  did  not '  8,403. 

warrant  the  finding,  and  all  the  evidence       The  fish  are  allowed  for  at  the  hi|, 

being  attached  to  the  report,  nothing  more    price  in  Havana  during  the  blockade,  whi^ 

Jvf^^L^*  M  ^*  ^^^  ^*S^  *  T&te,  and  interest  was  chai 

On  the  amount  of  the  damages,  we  are  of  at  8  per  cent,   there  being  no  reason 

opinion   that  further  proceedings   must  be  parent  for  charging  more  than  6,  if  in 

had.      We  do  not  forget  the  weight  that  is  est  was  allowed.      See  Lincoln  v.  Claflin,^  -«,  7 

given  to  the  findmsrs  of  a  master  or  coram  is-  Wall.    132,    139.    19  L.   ed.   106,   109;    I    ^LJks 

sioner    upon    matters    of    fact.      But    this  jir^alia,  34  L.  J.  Adm.  N.  S.  21;  Strakci      »i  v. 

weight  IB  largely,  although  not  wholly,  due  Uartland,  2  Hem.  &  M.  670;  Fraxer  v.  Bi^m-ige- 

to  the  opportunity,  which  we  do  not  share,  ^^^^  Carpet  Co.  141  Mass.  126,  4  N.  E.  6*^20. 

«^"?^^.  5?  ""   "T^'fi,^  ^-  ^^  ^^^^I^'  These  are  details,  but  they  show   what  — «  is 

X^r  xvi!.Tl'f  li  l^^^^  ""^^nifest  throughout,  that  the  owners'            de- 

Witnesses  whom  he  saw,  we  should  hesitate  .     i         ,                 *  j      "xu     i.  j«    •_ 

to  overrule  his  conclusion,  although  it  seems  ?*?.^«  *»*^^^  ^f  accepted  without  di»cr-=-im. 

too  absolute  on  the  grounds  set  Forth.    But  J"***®"*'  ,^"  evidence  which  does  not  jus-  ^^ify 

the  result  reached  is  based  on  documentary  „5®®?i!r,    ^.    .          ,             -j           _, * 

evidence  which  is  before  us,  and  as  to  which  ^  We  think  that  we  have  said  enoughs    to 

we  have  equal  opportunities  for  forming  a  ^^^^  ^^^^  *  revision  of  the  findings  is  wss^ses- 

judgment.     It  appears  to  us  plain  that  this  «*ry.     It  seems  to  us  better  that  this  r^w- 

evidence    was    given    undue    weight.      The  ^ion  should  take  place  in  the  district  e^>urt 

source  from  which  it  comes  and  the  high  ratlior  than  •be  attempted  by  us.     WhttAerfieSJ 

valuations  require  that  it  should  be  taken  further  evidence  shall  be  taken  we  leave  to 

with    considerable    reserve.      The    commis-  the  parties  and  to  that  court, 

sioner  had  a  right,  which  he  seems  to  have  Decrees  rev(Tsed,  and  cases  remanded  fot 

thought  that  he  did  not  possess,  to  chancer  further  proceedings  in  accordance  with  this              j 

the   estimates.      He    adopted    the    owners'  opinion.                                                                        ^ 
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Even  a  conclusive  tiii(linj>;  of  tlie  origiiuil 
cost  of  a  <iuasi-|)ul)lic  iniprovciiieiit  to  the 
corporation  that  lias  been  su|)crsoded  by  a 
reorganized  corporation  which  acquircM  the 
property  at  a  foreclosure  sale  fnrni»heH  of 
itself  no  means  of  deterinininjj  that  a  rate 
Axed  bv  public  authority  is  unreasonable. 

Dow'y.  Beidt'lman,  125  U.  S.  680,  31  L. 
ed.  841,  2  Inters.  Com.  Rep.  56,  8  Sup.  Ct. 
Rep.  1028. 

The  market  value  of  the  bonded  debt  of 
the  Kansas  corporation  is  a  proper  test  of 
the  value  of  its  assets,  including  the  water 
system,  when  sold. 

Smtith  V.  Ames,  169  U.  S.  466,  546,  547, 
42  L.ed.  819,  849,  18  Sup.  Ct.  Rep.  418;  f^an 
Diego  Land  <k  Town  Co.  v.  Xational  City, 
174  U.  S.  739,  756,  43  L.  ed.  lir)4,  1160,  19 
Sup.  Ct.  Rep.  804;  Cotting  v.  Kansas  City 
Stock  Yards  Co.  183  IT.  S.  79,  89,  suh  nom. 
Cotiing  v.  Godard,  46  L.  ed.  92,  101.  22  Sup. 
Ct.  Rep.  30. 

The  true  price  paid  for  this  water  system 
at  the  foreclosure  sale,  represented  by  the 
value  of  the  bonds  and  claims  with  which 
the  price  was  paid,  constitutes  the  mast  di- 
rect, trustworthy,  ami  contemporaneous 
measure  of  the  true  value  of  the  whole 
property  of  the  Kansas  corporation,  includ- 
ing the  water  system  here  in  question. 

Don  V.  Jieidrlman,  125  U.  S.  680,  690,  691, 
31  L.  ed.  841,  844.  2  Inters.  Com.  Rep.  56. 
8  Sup.  Ct.  Rep.  1028;  8L  Louis  <C-  8.  F.  R. 
Co.  V.  dill,  150  U.  S.  649,  661,  662,  39  L. 
ed.  567,  571,  15  Sup.  Ct.  Rep.  484;  8an  Diego 
Land  d  Town  Co.  v.  Xational  City,  174  U. 
S.  739,  43  L.  ed.  1154,  19  Sup.  Ct.  Rep.  804. 

The  Maine  corporation  is  in  all  respects 
perfectly  distinct  from  the  Kansas  corpo- 
ration, and  stood,  when  bidding  at  the  fore- 
closure sale,  upon  a  precisely  equal  footing 
with  the  world  of  bidders. 

Thomp.  Corp.  §  261. 

The  corporation  must  stand  on  its  invest- 
ment at  the  sale. 

Dow  V.  lieidelman,  125  U.  S.  689,  31  L. 
ed.  843,  2  Inters.  Com.  Rep.  56,  8  Sup.  Ct. 
Rep.  1028. 

As  to  the  distinct  character  of  a  consoli- 
date<l  or  recognized  corporation,  see  — 

Shields  v.  Ohio,  95  I^  S.  319,  323,  24  L. 
ed.  357,  358;  Keokuk  d  W.  R.  Co.  v.  Mia- 
Houri,  152  U.  S.  301,  307-310,  38  L.  ed.  450, 
454,  14  Sup.  Ct.  Rep.  592. 

The  rights  of  the  public  would  be  ignored 
if  rates  for  the  transportation  of  persons 
and  property  on  a  railroad  were  exacted 
without  reference  to  the  fair  value  of  the 
property  used  for  the  public,  or  the  fair 
value  of  the  services  rendered,  but  in  order 
simply  that  the  corporation  might  meet  oper- 
ating expenses,  pay  the  interest  on  its  obli- 
gations, and  declare  a  dividend  to  stockhold- 
ers. 

San  Diego  Land  d  Town  Co.  v.  National 
City,  174  U.  S.  739,  7r>5,  43  L.  ed.  1154,  1160, 
19  Sup.  Ct.  Rep.  804;  Smifth  v.  Ames,  169 
U.  S.  466,  646,  547,  42  L.  ed.  819,  849,  18 
Sup.  Ct.  Rep.  418. 

This  court  has  disapproved  the  practice 
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of  <leciding  a  q\i<»stion  afTecting  rates  to  the 
])ublic,   with   onl\    ii)({ividu:ils    iu'ioii'    it. 

St.  Louis  d  S.'  t\  R.  Co.  V.  CiU,  \M\  V.  S. 
649,  (MMJ,  39  L.  ed.  567,  573,  15  Sup.  Ot. 
Rep.  484. 

Where,  a.s  here,  there  is  a  board  of  super- 
visors which  "can  be  made  to  respond,"  and 
does  respond,  the  persons  who  signed  the 
original  petition  to  the  board  to  fix  rates 
are  distinctly  unnecest^ary  parties,  and  their 
default  for  want  of  answer  is  immaterial. 

Chicago  d  G.  T.  R.  Co.  v.  ^Vellman.  143  U. 
S.  339,  344,  346,  36  L.  ed.  176,  179,  ISO,  12 
Sup.  Ct.  Rep.  400;  I'eik  v.  Chicago  d  V.  W. 
R.  Co.  94  U.  S.  164,  24  L.  ed.  97:  Stone  v. 
Farmers*  Loan  d  T.  Co.  116  U.  S.  307,  29 
L.  ed.  636,  6  Sup.  Ot.  Rep.  334,  388,  1191; 
Stone  V.  Illinois  C.  R.  Co.  116  U.  S.  347,  29 
L.  ed.  650,  6  Sup.  Ct.  Rep.  348 ;  Stone  v.  New 
(ir leans  d  A.  /v.  A*.  Co.  1 16  U.  S.  3r)3,  29  L. 
ed.  (m1,  6  Sup.  Ct.  Rep.  349,  .391;  Georgia 
R.  <G  Ukg.  Co.  V.  Smith,  128  V.  S.  174.  32  L. 
<»d.  377.  9  Sup.  Ct.  Rep.  47:  Rvaqan  v.  Farm- 
ers' Loan  d  T,  Co.  164  U.  S.  362,  38  L.  ed. 
lOU,  4  Inters.  Com.  Hep.  .')6(),  14  Sup.  Ct. 
Hep.  l(»47:  Smjfth  v.  Ames,  169  V,  S.  466, 
42  L.  ed.  819,  18  Sup.  Ct.  Rep.  418:  Vhinuio. 
M.  d  St.  P.  R.  Co.  v.  Tompkins,  17<»  II.  S. 
167,  44  L.  e<l.  417.  20  Sup.  V{.  iJcp.  336: 
Sa7t  Dieyo  Land  d  Toirn  t'o.  v.  National 
City,  174  U.  S.  739,  43  L.  ed.  1154,  19  Sup. 
Ct.  Rep.  804,  74  Fed.  79;' Oof /»/*</  v.  han.sus 
City  Stock  Yards  Co.  183  U.  S,  79,  sub  nom. 
Cot  tiny  v.  Godard,  4<i  L.  ed.  92.  22  Sup.  Ct. 
Rep.  30;  Limning  v.  Oshorne,  76  Fed.  319. 

Mr.  Justice  Holmes  delivered  the  opin- 
ion of  the  court: 

This  is  a  bill  in  equity  brought  in  the 
circuit  court  against  the  board  of  su|K»rvis- 
ors  of  San  Diejio  county  and  others  for  the 

Surpose  of  having  certain  water  rates  which 
ave  been  Hxed  by  the  board,  declared  void. 
It  is  alleged  that  the  rates  are  so  low  as  to 
amount  to  a  taking  of  the  plaintitPs  prop- 
erty without  due  process  of  law.  The  cir- 
cuit court  decided  that  it  did  not  appear 
that  the  rates  would  have  that  effect,  and 
dismissed  the  bill,  whereupon  the  plaintiff 
appealed  to  this  court. 

Hy  a  statute  of  California  approved 
March  12,  1885,  the  board  of  supervisors  of 
the  counties  are  to  fix  the  maximum  water 
rates  in  cases  like  the  present.  They  are 
authorized  to  proceed  to  a  hearing  upon  a 
petition  of  twenty-five  inhabitants  who  aro 
taxpayers,  and  the  rates  when  fixed  are  to 
be  binding  for  not  less  than  one  year.  Sub- 
ject to  that  limitation  they  may  'be  re-es-[4401 
tablished  or  abrogated  upon  a  similar  peti- 
tion, or  a  petition  of  the  water  company 
subjected  to  the  regulation.  The  rate  wa» 
fixed  in  this  case  upon  a  petition  of  twenty- 
five  taxpayers.  The  present  bill  made  the 
petitioners  parties,  as  well  as  the  board,  and 
alleged  that  they  were  not  water  takers,  but 
were  induced  to  petition  by  the  consumers, 
in  order  that  the  latter  might  not  admit 
that  any  rates  other  than  those  originally 
fixed  by  fhe  company  could  be  established 
by  anyone.  The  petitioners,  after  a  demur- 
rer bv  them  to  the  bill  was  overruled,  failed 
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Rep.  184;  Northern  P.  R.  Co.  v.  Teeter,  11 
C.  C.  A.  332,  27  U.  S.  App.  316,  63  Fed.  527; 
Canadian  P.  R.  Co.  v.  Johnston,  25  L.  R.  A. 
470,  »  C.  C.  A.  687,  26  U.  S.  App.  85,  61  Fed. 
738 ;  Northern  P.  R.  Co.  v.  Charlcss,  2  C.  C. 
A.  380,  7  U.  8.  App.  359,  51  Fed.  562 ;  Union 
P.  R,  Co.  T.  O'Brien,  1  C.  C.  A.  354,  4  U.  8. 
App.  221,  40  Fed.  538;  Cheatham  v.  Red 
Rtver  Line,  56  Fed.  249;  Southern  P.  R.  Co. 
V.  Lafferty,  6  C.  0.  A.  474,  15  U.  8.  App.  193, 
67  Fed.  636;  Cleveland,  C.C.  d  Bt.L.R.Co. 
V.  Brovm,  6  C.  C.  A.  142,  18  U.  8.  App.  10, 
56  Fed.  807;  Chicago,  R.  J.  d  P.  R.  Co.  v. 
Stahley,  11  0.  C.  A.  88,  27  U,  S.  App. 
157,  62  Fed.  363;  Southerland  v.  North- 
ern P.  R.  Co.  43  Fed.  646 ;  Texas  C.  R.  Co.  v. 
Frazicr  (Tex.  Civ.  App.)  34  S.  W.  664; 
Texas  d  P.  R,  Co.  v.  Eherheart,  91  Tex.  324, 
43  S.  W.  510;  International  d  O.  N.  R.  Co. 
V.  Doifle,  49  Tex.  190;  Bro%ni  v.  Sullivan,  71 
Tex.  476,  10  8.  W.  288 ;  Oulf,  C.  d  S.  F.  R. 
Co.  V.  S%lliphant,  70  Tex.  624,  8  S.  W.  673 ; 
Southern  P.  R.  Co.  v.  Aylward,  79  Tex.  675, 
16  8.  W.  697. 

The  opinion  of  the  court  was  delivered  by 
Mr.  Justice  Holmes  t 

This  is  an  action  for  personal  injuries, 
brought  by  an  employee  against  a  railroad 
company.  It  was  tried  in  the  circuit  court, 
where  the  plaintiff  had  a  verdict.  It  then 
was  taken  to  the  circuit  court  of  appeals  on 
[469]  a  writ  of  error  and  bill  of  exoei^ons*by  the 
company,  and  now  is  brought  here  on  a  fur- 
ther writ  of  error,  the  company  beinff  a 
United  States  corporation.  A  ^ood  deal  of 
the  ar^ment  for  the  railroad  is  devoted  to 
disputing  the  testimonv  of  the  plaintiff  be- 
low and  arguing  that  the  verdict  was  excess- 
ive, but  of  course  we  have  nothing  to  do 
with  that.  New  York,  L,  E,  d  W.  R.  Co.  v. 
Winter,  143  U.  8.  60,  76,  36  L.  ed.  71,  80, 
12  8up.  Ct.  Rep.  366 ;  Lincoln  v.  Power,  161 
U.  8.  436,  38  L.  ed.  224,  14  Sup.  Ct.  Rep. 
387.  We  must  assume  the  most  favorable 
statement  of  the  plaintiff's  case  to  be  true, 
unless  some  particular  request  for  instruc- 
tions makes  it  necessary  to  deal  with  con- 
flicting evidence.  That  statement  may  be 
made  in  a  few  words. 

Behymer  had  been  in  the  employ  of  the 
company  as  a  brakeman  about  three  months. 
On  February  7,  1899,  at  Big  Sandy,  in 
Texas,  he  was  ordered  by  the  conductor  of  a 
local  freight  train  to  get  up  on  some  cars 
standing  on  a  siding  and  let  off  the  brakes, 
so  that  the  enffine  might  move  them  to  the 
main  track  and  add  them  to  the  train.  The 
tops  of  the  cars  were  covered  with  ice,  as  all 
concerned  knew.  He  obeyed  orders;  the  en- 
gine picked  up  the  cars,  moved  to  the  main 
track,  and  stopped  suddenly.  The  cars  ran 
forward  to  the  extent  of  the  slack  and  back 
again,  as  they  were  moving  up  hill.  The 
jerk  upset  Behymer's  balance,  the  bottom  of 
his  trousers  caught  in  a  projecting  nail  in 
the  running  board,  and  he  was  thrown  be- 
tween the  cars.  It  is  true  that  the  jury 
might  have  drawn  a  different  conclusion 
from  his  evidence,  or  have  disbelieved  it  in 
essential  points,  but  they  also  were  at  liber- 
tj'  to  Ana,  AB  they  must  be  taken  to  have 
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found,  that  the  foregoing  statement  Is  tme. 
The  car  belonged  to  another  road,  but  was  ia 
the  charge  of  the  defendant  company,  and, 
according  to  the  statement  of  the  counsel  for 
the  plaintiff  in  error,  had  been  inspected  be- 
fore the  accident,  although  we  should  hate 
doubted  whether  the  testimony  meant  to  go 
so  far.  Behymer  based  his  claim  upon  neg- 
ligence in  stopping  the  cars  so  suddenly  witk 
knowledge  of  his  position  and  the  slippery 
condition  of  the  roof  of  the  car,  and  upon 
the  projection  of  the  nail,  which  increaaed 
the  danger  and  contributed  to  his  fall.  It 
should  be  added  that,  by  a  statute  of  Texas, 
if  there  was  negli^ifence,*  the  fact  tliat  it  was 
the  'negligence  of  a  fellow  servant  was  iiot[47 
a  defense.  Tex.  Gen.  Laws  1897,  Special 
Session,  chap.  6,  5  1;  2  Sayles's  Tex.  Civil 
Stat.  1807,  art.  4560f. 

The  fundamental  error  alleged  in  the  ex- 
ceptions to  the  charge  is  that  the  court  de- 
clined to  rule  that  the  chance  of  such  an  ac- 
cident as  happened  was  one  of  the  risks  that 
the  plaintiff  assumed,  or  that  the  question 
whether  the  defendant  was  liable  for  it  de- 
pended on  whether  the  freight  train  was 
handled  in  the  usual  and  ordinary  way.    In- 
stead of  that,  the  court  left  it  to  the  Jury  to 
say  whether  the  train  was  handled  with  or- 
dinary care ;  that  is,  the  care  that  a  person 
of  ordinary  prudence  would  use  under  the 
same  circumstances.    This  exception  needs 
no  discussion.     The  charge  embodied  one  of 
the  commonplaces  of  the  law.     What  usual- 
ly is  done  may  be  evidence  of  what  ought  to 
be  done,  but  what  ought  to  be  done  is  fixed 
by  a  standard  of  reasonable  prudcrce,  wheth- 
er it  usually  is  complied  with  or  not.    W^ 
hash  R.  Co.  V.  McDaniels,  107  U.  S.  454,  27 
L.  ed.  005,  2  Sup.  Ct.  Rep.  932.     No  donbt 
a  certain  amount  of  bumping  and  jerking  is 
to  be  expected  on  freight  trains,  and,  umr 
ordinary    circumstances,    cannot    be    com- 
plained of.    Yet,  it  can  be  avoided,  if  neces- 
sary, and  when  the  particular  and  known 
condition  of  the  train  makes  a  sudden  bump, 
obviously  dangerous  to  those  known  to  be  on 
top  of  the  cars,  we  are  not  prepared  to  sav 
that  a  jury  would  not  be  warranted  in  find- 
ing that  an  easy  stop  is  a  duty.     If  it  ivas 
negligent  to  stop  as  the  train  did  stop,  the 
risk  of  it  was  not  assumed  by  the  plaintiif- 
Texas  d  P.  R.  Co,  v.  Archibald,  170  U.  S. 
665,  672,  42  L.  ed.  1188,  1191,  18  Sup.  Ct 
Rep.  777. 

llowever,  the  plaintiff  did  not  rely  on  the 
management  of  the  train  alone.  The  pro- 
jecting nail  was  another  element  in  his  case. 
The  jury  were  instructed  with  regard  to 
that,  that  the  railroad  company  was  not  lif 
ble  unless  there  was  a  nail  there  improperly 
projecting,  and  a  reasonable  inspection 
would  have  discovered  and  remedied  the  df- 
fect.  The  car  was  in  the  custody  of  the 
company.  There  is  no  suggestion  that  the 
company  had  not  had  an  opportunity  to  in- 
spect, and  the  contrary  was  assumed  by  a 
request  for  instructions  on  the  part  of  the 
company.  Indeed,  as  we  have  said,  its  coun- 
sel interprets  the  evidence  as  meaning  that  ^ 
the  car  had  been  inspected  before  *the  aeefl^^' 
dent.    It  is  not  pressed  that  there  was  error 
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on  this  point.  See  Mtickin  v.  Boston  d  A. 
R.  Co.  136  Mass.  201,  46  Am.  llcp.  456; 
dlynn  v.  Central  R.  Co.  175  Mass.  510,  512, 
30  N.  E.  608.  The  jury  were  instructed 
properly  on  the  subject  of  assumption  of 
rifles  and  contributory  negligence,  and  we 
think  it  unnecessary  to  deal  more  specifical- 
ly with  this  part  of  the  case. 

It  was  argued  that  Behymer  had  agi^ra- 
vntpd  the  injury  by  refusing  proper  aurg^ical 
treatment.  With  regard  to  this  the  jury 
wore  instructed  in  substance,  but  at  more 
Icii^h.  that  it  was  his  dul^  to  submit  to  all 
tn>iitnient  that  a  reasonably  prudent  person 
would  have  submitted  to,  in  order  to  im- 
prove his  condition,  and  that  no  damages 
could  be  allowed  which  might  have  been  pre- 
vented by  reasonable  care.  It  is  suggested 
that,  as  a  prudent  man,  he  might  have  post- 
poned recovery  from  his  injury  to  recovery 
of  damages.  The  instructions  plainly  ex- 
eluded  such  a  view.  The  argument  hardly' 
is  serious.  We  have  examined  all  the  mi- 
nute criticisms  on  the  rulings  and  refusals 
to  rule,  and  di.HCover  no  error.  We  deem  it 
annecessary  to  answer  them  in  greater  de- 

tsil. 

Judgment  affirmed. 


UNITED  STATES,  Appt., 

V. 

JOHN  C.  SWEET. 

(See  8.  C.  Reporter's  ed.  471-474.) 

Army — travel  pay  to  discharged  officer  — 
effect  of  departmental  construction  of 
statute. 

The  settled  practice  of  the  War  Department  to 
deny  an  officer  discharged  at  his  own  request 
the  travel  pay  and  commutation  of  subsist- 
ence from  the  place  of  discharc^e  to  the  place 
of  eurollment.  allowable  by  U.  S.  Rev.  Stat. 
I  1280  (U.  S.  Comp.  Stat.  1001.  p.  916),  as 
amended  by  the  act  of  February  27,  1877, 
chap.  09  (19  Stat,  at  L.  243.  244),  *'when  an 
officer  is  discharged  from  the  service  except 
by  wuy  of  punishment  for  an  olTense,"  is  not 
so  clearly  erroneous  as  to  justify  the  courts 
In  construing  such  provision  as  including  a 
discharge  on  resignation. 

[No.  23«.] 

Argued  and  submitted  April  15,  1909.    De- 
cided April  27,  1909. 

AI^i*EAL  from  the  Court  of  Claims  to  re- 
view a  judgment  awarding  travel  pay 
rml  commutation  of  subsistence  to  an  officer 
in  the  Volunteer  Army  of  the  United  States 
honorably  discharged  on  his  resignation. 
Reveraed. 
The  facts  are  stated  in  the  opinion. 

~  NOTK.  — Oyi  rninttruction  of  ntnluten  —H^e 
nol»^  To  KigjTH  V.  I»almt'r  (N.  Y.)  5  L.  R.  A. 
;U0:  Iniled  Stntps  v.  Saiiiidors.  22  L.  od.  V.  S. 
T;;i;  ;  Mnlllard  v.  I^wnnce.  14  L.  ed.  U.  S.  925; 
auil  Hlalc«»  v.  National  City  Bank.  23  L.  ed.  U. 

s.  no. 
180  U.  8. 


Awstant  Attorney  General  Pvadt  and 
Mr.  Franklin  W.  Collina  submitted  the 
cause  for  appellant. 

Mr.  Oeor^e  A.  Kins  argued  the  eanee, 
and,  with  Mr.  William  B.  King,  filed  a  brief 
for  appellee. 

For  contentions  of  counsel,  see  their  briel 
as  reported  in  United  States  r.  Bameti,  po§ig 
908. 

Mr.  Justice  Holmos  delivered  the  opin- 
ion of  the  court: 

This  case  comes  here  by  appeal  from  • 
judgment  of  the  court  of  claims  in  favor 
of  the  petitioner,  Sweet.  The  petitioner  was 
a  second  lieutenant  of  volunteers  in  the 
United  States  Army,  tendered  his  resigna- 
tion, and  was  honorably  discharged  on  Oc- 
tober 15,  1898.  He  was  muster^  into  the 
service  at  St.  Paul,  Minnesota,  his  resi- 
dence being  Minneapolis.  The  place  of  his 
discharge  wasi  Camp  Meade,  Pennsylvania. 
He  was  not  furnished  transportation  or  sub- 
sistence, but  returned  to  his  residence  at  his 
own  expense,  and  later  brought  this  petition 
to  recover  travel  pay  and  commutation  of 
subsistence  under  Rev.  Stat.  |  1289  (U.  S. 
Comp.  Stat.  1901,  p.  916),  as  amended  by 
the  act  of  February  27,  1877,  chap.  69  ( 19 
Stat,  at  L.  243,  244).  That  section  allows 
the  items  demanded  "  when  an  officer  is  die- 
charged  from  the  service,  e^c^R^  ^  ^^7  of 
punishment  for  an  offense."  The  question 
whether  the  statute  extends  to  cases  like 
the  present  has  been  before  this  court  twice, 
but  has  not  been  decided  authoritatively. 
In  one  ease  the  court  was  equally  divided 
{United  States  v.  Pftoe,  No.  60,  December 
Term,  1870;  8.  C,  4  Ct.  a.  164)  ;  in  the 
other,  the  decision  went  off  upon  another 
point  ( United  States  v.  Thornton,  160  U.  S. 
664,  40  L.  ed.  670,  16  Sup.  Ct  Rep.  416; 
8.  C,  27  Ct.  CI.  842). 

It  is  admitted  that  the  settled  practice  of 
the  War  Department  and  of  the  Treasury 
has  been  to  deny  the  allowances  claimed 
when  an  officer  or  soldier  is  discharged  at 
hie  own  request,  for  his  own  pleasure  or  con- 
venience. Whitmeyer,  3  Decisions  of  the 
Comptroller  of  the  Treasury,  897,  398; 
Weber,  Id.  640;  6  Id.  113,  117;  Id.  939, 
941 ;  Bridges,  Second  Comptroller's  Letter 
•Book,  vol.  18,  p.  184;  Weevil,  Id.  vol.  26,  p.  [473] 
296.  The  weignt  of  a  contemporaneous  and 
long-continued  construction  of  a  statute  by 
those  charged  with  its  execution  is  well  rec- 
ognized in  cases  open  to  reasonable  doubt. 
United  States  v.  Johnston,  124  U.  S.  236, 
263,  31  L.  ed.  389,  396,  8  Sup.  Ct.  Rep.  446 ; 
United  States  v.  Finnell,  186  U.  S.  236,  244, 
46  L.  ed.  890,  893,  22  Sup.  Ct.  Rep.  633. 
But  it  is  said  that  in  this  case  the  langua^ 
of  the  statute  admits  of  no  doubt.  It  is 
argued  that  the  words  "except  by  way  of 
punishment  for  an  offense"  exclude  the  im- 
plication of  other  exceptions  to  the  rule. 
Some  force  was  attributed  also  to  the 
amendment  to  the  Revised  Statutes,  which 
substituted  for  "  honorably  discharged  from 
the  service  "  the  present  words  "  discharged 
from  the  service,  except  by  way  of  punish- 
ment for  an  offense."    The  c\\aT«iBfc,\«yw«^«t» 
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is  merely  a  recurrence  to  the  language  of  the  cept  existing  practices  as  they  ajie.  It  hat 
earlier  statutes  under  which  the  practice  of  no  effect  upon  the  cases  before  us  furthflr 
the  War  Department  grew  up,  so  that  no  than  as  another  slight  indication  of  the  in- 
particular  weight  can  be  given  to  that.  derstanding  in  the  service.  But,  takiv 
The  words  "  discharged  from  the  service,  everything  into  account,  we  are  not  prapaiid 
except  by  way  of  punishment  for  an  offense  "  to  overturn  the  long-established  unoBrataai^ 
are  found  in  the  acts  of  March  3,  1799  (1  ing  of  the  departments  char^^  with  thtffr 
Stat,  at  L.  755,  chap.  48,  |  25)  ;  March  16,  ecution  of  the  law. 
1802  (2  Stat,  at  L.  137,  chap.  9,  |  24) ;  Judgment  revereei. 
January  11,  1812  (2  Stat,  at  L.  674,  chap. 

14,  S  22,  U.  S.  Comp.  Stat.  1901,  p.  915)  ;  

and  January  29,  1813   (2  Stat,  at  L.  796, 

chap.  16,  fi  15,  U.  S.  Comp.  Stat.  1901,  p.  UNITED  STATES,  Appt^ 

915).     See,  further,  the  acts  of  April   12,  i7. 

1808  (2  Stat,  at  L.  483,  chap.  43,  S  5,  U.  S.  PETER  W.  BARNETT. 

Comp.  SUt.  1001,  p.  874);  March  3,  1815 

(3  Stat,  at  L.  225,  chap.  79,  fi  4)  ;  July  22,  (See  8.  C.  Reporter's  ed.  474.) 

1861  (12  Stat,  at  L.  2G0,  chap.  9,  §  5) ;  July 

29,  1861  (12  Stat,  at  L.  280,  chap.  24,  |  4) ;  Army  — travel   pay   to   discharged  sotdkr, 

June  20,  1864  ( 13  Stat,  at  L.  145,  chap.  145, 

I  8,  U.  S.  (3k)mp.  Stat.  1901,  p.  915)  ;  March  An  enlisted  man  In  the  Volanteer  Army  of  tfei 

16,  1896  (29  Stat,  at  L.  63,  chap.  69,  U.  S.  United  States,  who  has  been  discharged  on  bli 

Comp.   Stat.   1901,   p.   917);    June   7,   1900  own  application,  is  not  entitled  to  recovertti 

^f^Vn'ni^'  L.  708,W  ««0,  U.  S   Comp  rrrtbrpla^^^rTls^^rLTnTe^o^t*^^ 

Stet  1901,  p.  917;   February  8,  1901,   (31  of  bta  enrollment,  which  are  allowable  by  B. 

Stat,  at  L.  1 62,  chap.  342,  U.  S.  Comp.  Stat.  s.  Rev.  Stat.  S  1290  (U.  8.  Comp.  Stat.  IMl, 

1901,  p.  918).    The  phrase,  "  honorably  dis-  p.  916),  when  discharged  from  the  service  «• 

charg^,"  seems  first  to  have  appeared  in  cept  by  way  of  punishment  for  an  offenss. 
the    Revised    Statutes,    and    to    have    been 

amended  back  to  the  ancient  form  in  three  l^o.  235.] 
years.     Except  for   that  short  intervening 

time,  the  allowance  of  travel  pay  and  com-  'Argued  and  submitted  April  15,  190S,    Dt 
mutation  of  subsistence  has  gone  on  under  oided  April  27,  190S, 
the  early  words  and  the  practical  construc- 
tion of  them  to  which  we  have  referred.  A  PPKAL  from  the  Court  of  Claims  to  tt 

It    follows    that    the    only    question    is  ^     view  a  judgment  allowing  travel  pty 

whether    the    meaning    of    the    long-used  a-nd  commutation  of  subsistence  to  an  cb- 

phrase  is  too  clear  for  almost  equally  long-  Hstod  man  in  the  Volunteer  Army  of  tli« 

established  practice  to  control.    It  seems  to  United  States,  discharged  on  his  own  appli- 

us  not  to  be  so.    It  is  quite  true  that  in  the  cation.     Reversed, 

military  service  the  word  "  discharge  "   is  Solicitor  General  Pradt  and  Mr,  Trmmk^ 

the  word  applied  to  an  order  ending  the  U»  W*  ColUna  submitted  the  cause  for  ip- 

[474]  service  of  an  officer  at  *his  own  request.  But  pellant: 

in  other  connections  it  conveys  the  notion  of  It  has  been  uniformly  held  by  the  War  Jk- 

a  movement  beginning  with   the  superior,  partment  and  by  the  accounting  oflScers  of 

and  more  or  less  adverse  to  the  object ;  as,  ^^^  government,  for  a  period  of  at  least  ser- 

for  instance,  when  we  speak  of  discharging  enty  years,  that  where  an  officer's  or  soldier*! 

a  servant.    Usually  it  is  a  slightly  discred-  convenience  is  consulted,  by  resignation  «r 

iting  verb.     If  it  is  taken  in  its  ordinary  otherwise,  on  his  leaving  the  service  he  for 

meaning  here,  the  exception  in  case  of  a  dis-  ^«i<»  ^"  traveling  allowances, 

charge  by  way  of  punishment  raises  no  diffi-  ^  Compt.  Dec.  941 ;  6  Compt.  Dec  117  j  I 

culty,  because  a  discharge  on  resignation  is  Compt.  Dec.  397,  at  p.  640. 

not  within  the   meaning  of  the   principal  Contemporaneous  construction  of  a  stii- 

dause.    The  course  of  the  departments  has  ^^  ^J   those   charged   with   its    execution, 

amounted  to  no  more  than  interpreting  the  where  that  construction  has  for  many  years 

word  in  this  exact  sense.  controlled  the  conduct  of  public  affairs,  tf 

Enlisted  men  are  given  similar  allowances  entitled  to  great  weight ;  and  the  court  will 

by  I  1290  (U.  S.  Comp.  Stat.  1901,  p.  916)  ^^  disregard  or  overturn  the  same,  except 

and  the  earlier  statutes  cited.    By  the  act  of  ^J'  cogent  reasons,  and  said  construction  tf 

June  7,  1900,  chap.  860  (31  Stat.  at_L.  708,  ^^^^^^^  ^  l^'^S  L'T"J!!f " 


enlisted  men    .    .    .    and  the  orders    .    .    .  ({33 

stated  that  such  enlisted  men  were  entitled  X  construction  under  such  circunuttancN 

to  travel  pay,"  such  order  is  to  be  sufficient  becomes  establisliod  law. 

authority   for   payment   of   the   allowances  fi(,f,,i  v.  I  nitrd  Siates,  107  U.  S.  402,  27 

under  |  1290   (U.  S.  Comp.  SUt.  1901,  p.  l.  ed.  627,  2    Sup.    Ct.    Rep.    494;   Unitei 

910).     This  recognizes  that  it  is  usual  to  Sialva  v.  J'uyh,  !H»  V,  S.  205.  25  L.  ed.  322: 

stale  in  the  order  whether  the  soldier  is  en-  Hdirarda  v.  Uarbi/,  12  Wheat.  210,  6  L.  ed. 

titled  to  travel  pay  or  not,  and  seems  to  ac-  004;   United  titates  v.  Alexander,  12  Wall. 
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1  L.  rf.  381;  Feabody  v.  8(ort,  16 
MO,  21  L.  ed.  311;  Smylht:  v.  Fiake, 
I.  374,  23  L.  cd.  47 ;  United  Slates  T. 
Ud  U.  S.  780,  24  L.  ed.  58H. 
«nteiQporaneoua  conBtnirtion  und  im- 
al  luage  of  the  pay  and  other  depait- 
In  eonnecUoQ  with  the  construction 
iniBiatra.tion  of  the  itatiite  in  ques- 
i*  continued  for  nearly  three  qi]art«ra 
itoiy  wiUiout  fnterrupUon  or  disturb- 
'  the  courts. 

V.    Onited   States,   i   Ct.   CI.    104; 
M  T.  United  States,  27  Ct.  CI.  342. 
Scorca  A,  Klnc  argued  the  cause, 
tb  Mr.  William  B.  King,  filed  a  hrief 
■ellee: 
■ight  of  an  officer  who  left  the  service 

own  application  wae  regarded  as 
r  liaii  that  of  an  officer  discharged 
inatAUce  of  the  government, 
iume  V.  United  Ktateg.  16  Ct,  CI,  491. 
dicT  discharged  for  grneral  unworlhi- 
to  receive  hie  travel  allownnoea. 
tley  v.  United  fHatee,  24  Ct.  CI.  219, 
S.  87,  33  L.  ed.  S'M,  11  Sup.  Ct.  Kep. 

'Oontinued  contemporaneous  constmc- 

0  control  only  wliere  the  language  of 
tute  is  so  doubtful  or  obscure  as  to  be 

1  construct  ion,  and  that  construction 
en  acquiesced  in  without  question. 
f  these  elements  are  wanting  in  the 


Justice  Holmas  delivered  the  ofdn- 
tlw  court: 

Is  the  case  of  an  enlisted  man  who 
a  claim  similar  to  the  above,  under 
Ut.  f  1290  (U.  S.  Comp.  SUt  1901, 
,  M  amended.  He  was  discharged  on 
□  application,  and  the  order  of  diB- 

stated  that  he  was  not  entitled  to 
The  foregoing   reasoning  also 


.'S. 


•JACKSON  W.  GILES,  Appt, 

fF  HAKRIS,  William  A.  Gunter,  Jr., 
Charles  B.  Teasley,  Board  of  Regia- 
I  of  Montgomery  County,  Alabama. 
Im  8.  C.  BeitaRer'i  ed.  4TS-S04.) 
lotion  of  circuit  court — amount  in  ifi»- 
— objection  not  raiaed   below — direct 
bI  from  circuit  court^-tatent  of  re- 
not  affected  by  eerlifieate — s^uify — 
wUtnjT   registration     undm-   unlawful 
-inadequacy  of  relief — oivil  rights. 
I  ahamee  of  avemMuta,  In  a  bill  in  a  cir- 


cuit court  of  the  United  States,  ibowlot  that 
the  Jurlsdlctloml  ■mount  wis  In  dispute,  U 
not  avsllable  aa  so  appeal  to  the  Supreme 
Court  lit  the  Doited  States,  which  raises  tbs 
quettlon  of  tbe  junsdlctloa  of  tbe  lower 
court  on  anether  ground,  where  no  obJeetJoa 
to  Uie  omIuioD  of  aoch  allesatlons  waa  mado 
Id  that  court. 

Tbe  Jurladlctlon  of  tb«  Sapreme  Conn  of 
tbe  United  BCatea  (o  consider  tbe  wbole  case 
on  a  direct  appeal  from  a  circuit  court  taken 
under  Ihc  act  Of  Uarch  S.  18S1,  chip.  SIT,  | 
B  (20  Sut.  at  L.  SST.  V.  S.  Camp.  Stat.  ItKIl, 
p.  B49).  Id  a  case  Id  wbkh  a  state  consCltu- 
tloD  li  claimed  to  violate  the  Constitution  of 
the  llnlted  States,  canoot  be  narrowed  to  a 
review  Of  tbe  question  of  tbe  lurlsdlctlon  of 
tbe  circuit  court  as  a  court  of  the  United 
Slates,  br  a  certificate  of  the  circuit  Judgs 
wblcb  raises  tbst  ilnfcle  quest  Ion. 

Tbe  scope  of  the  equitable  jurladlcllon  o( 
the  Kederst  courts  wsa  not  extended  bejood 
wbat  was  an  appropriate  subject-matter  for 
equitable  relief  according  to  exist  I  nf  stand- 
irda,  b7  the  pnivlalon  of  H.  B.  Rev.  Scat,  f 
IBTS  (U.  H.  Comp.  Stat.  1901,  p.  1262).  that 
every  person  who,  under  color  of  atate  leglala- 
tlon,  Bublscts,  or  csusts  to  bs  subjected,  anj 
citlien  of  the  United  States  to  the  depriva- 
tion of  ao;.  rlgbta,  privileges,  or  Immunities 
secured  by  tbe  Federst  CoDstltntloa  snd  Iswa 
■ball  be  liable  to  tbe  part;  Injured  "In  sn  ac- 
tion Ht  Isw,  suit  In  equitT,  or  otber  spproprl- 
ate  proceedlDK  for  redress." 

Equity  will  not  compel  ■  county  board  of 
registrars  to  enroll  a  negro  en  Cbs  voting 
lists  SB  a  duly  qualltled  voter,  under  the  reg- 
istration pruvtslona  ol  Ala.  Const,  art.  8, 
wbere  tbe  mala  object  of  tbe  bill  Is  to  bave 
tbese  reglstrutlon  provlslous.  upon  which  the 
right  to  register  Is  founded,  declared  void  as 
a  fraud  upon  tbe  Federal  Conatltutlon  because 
of  dtserlmlnation  sgalnst  negroes,  since.  If 
that  la  the  character  of  these  provisions,  the 
court  will  not  require  otDclals  Co  proceed  to 
act  under  tbem. 
>.  The  Inadequacy  of  the  relief  which  can  bs 
afforded  by  Its  decree  will  prednde  a  court 
of  equity  (rom  compelling  a  county  board  of 
reglstrurs  to  enroll  a  negro  upon  the  voting 
lists,  where  tbe  refusal  to  register  him  Is  al- 
leged to  be  a  part  of  a  general  scheme  by  the 
white  population  of  tbe  stale,  and  the  atate 
Itself,  to  dlsfrsncblse  a  Isrge  psrt,  If  not  all, 
of  the  negroes  within  tbe  stats. 

[No.  493.] 


APPEAL  from  the  Circuit  Court  of  the 
United  States  for  the  Middle  District  Ot 
Alabama  to  review  a  decrM  which  diamissed, 
for  want  of  jurisdiction,  a  bill  in  equity  to 
compel  the  board  of  registrars  of  Montgom- 
ery county  to  enroll  a  negro  upon  the  voting 
lists.     Affirmed. 

The  facts  are  stated  in  the  opinion. 


— As  to  ivHsdlcHon  of  United  States 
mart  a*  depeTutent  n  ii  amoant — see 
.  Lombard.  19  C,  C.  A.  73,  snd  note: 
'.  Hurray,  N.  k  Co.  (C.  C.  9.  D.  Iowa)  11 
..  318.  and  note.  And  see  notes  to  Hiity 
Lewis,  36  L.  ed.  O.  S.  BTB  :  snd  Ten- 
rlbllng  Shoe  Co.   v.   Itoper,   36   C.   C.   A. 

UracI  revleio   In   the  United  States  Su- 


prcmi  Court  of  circuit  and  dttlriet  court  judg- 
•nenlt — see  note  to  Owln  v.  United  States,  4B 
L.  ed.   V.    8.   7*1. 

Oh  equitable  iurlsdicHon  in  prelection  of  oMl 
rlghlt — lee  note  to  State  ea  rel  Cocbran  v. 
Winters   (Kan.)   10  L.  R.  A.  «]6. 

That  eguitu  teill  not  aid  an  immorai  or  til*. 
aa!  art— see  note  to  Rlggs  T.  Palmer,  S  L.  R.  A. 
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Mr.  ^nif  ord  H.  Smith  submitted  the 
catUBe  for  appellant: 

Courts  of  equity  have  iurisdiction  to  grant 
relief  against  the  threatened  deprivation  of 
rights  guaranteed  under  the  14t1i  and  15th 
amendments. 

Holt  ▼.  Indiana  Mfg.  Co.  176  U.  S.  68,  44 
L.  ed.  374,  20  Sup.  Ct.  Rep.  272. 

This  is  not  a  suit  brought  to  enforce  a 
political  right,  but  a  civil  right  guaranteed 
by  the  Constitution  of  the  Uni&d  States. 
Nor  is  it  sought  in  this  action  to  control  the 
exercise  of  any  political  functions  of  the 
state  of  Alabama,  since  no  state  has  the 
ri^ht,  nor  have  its  officers  the  right,  to  de- 
prive any  person  of  the  equal  protection  of 
the  law  or  of  his  right  to  vote,  on  account 
of  his  race  and  color  or  previous  condition  of 
servitude. 

United  States  ▼.  Reeae,  92  U.  S.  214,  23  L. 
ed.  563;  Qreen  ▼.  MitU,  30  L.  R.  A.  90,  16  C. 
C.  A.  616,  26  U.  S.  App.  383,  69  Fed.  852; 
United  States  ▼.  Cruikshank,  92  U.  S.  542, 
23  L.  ed.  588. 

Equity  alone  has  the  power  to  anticipate 
and  prevent  a  threatened  injury,  where  dam- 
ages would  be  insufficient  or  the  wrong  ir- 
reparable. 

Re  Lennon,  166  U.  S.  548,  41  L.  ed.  1110, 

17  Sup.  Ct.  Rep.  658;  Viokaburg  Waterworks 
Co.  V.  Vickshurg,  185  U.  S.  65,  46  L.  ed.  808, 
22  Sup.  Ct.  Rep.  585. 

The  question  of  the  constitutionality  of  a 
state  Constitution  was  the  principal  matter 
presented  to  the  circuit  court  for  decision, 
and  the  bill  of  complaint  being  dismissed  on 
demurrer,  an  appeal  from  that  ruling  brings 
the  whole  case  before  this  court  for  decision, 
notwithstanding  the  certification  of  the  ques- 
tion of  jurisdiction  by  the  circuit  court. 

MoIAah  V.  Roif,  141  U.  S.  661,  36  L.  ed. 
893,  12  Sup.  Ct.  Rep.  118;  Eomer  v.  United 
States,  143  U.  S.  578,  36  L.  ed.  269,  12  Sup. 
Ct.  Rep.  522;  Holder  v.  Aultman,  M.  d  Co. 
169  U.  S.  81,  42  L.  ed.  669,  18  Sup.  a.  Rep. 
269;  Soott  ▼.  Donald,  166  U.  S.  58,  41  L.  ed. 
t)32,  17  Sup.  Ct.  Rep.  265;  Penn  Mut  L.  Ins. 
Co.  V.  Austin,  168  U.  S.  685,  42  L.  ed.  626, 

18  Sup.  Ct.  Rep.  223;  Whitten  v.  Tomlinson, 
IGO  U.  S.  231,  40  L.  ed.  406,  16  Sup.  Ct. 
Rep.  297. 

Mr.  W.  A.  Gunter  submitted  the  cause 
for  appellees: 

The  right  to  be  admitted  to  registration  as 
an  elector,  which  is  sought  to  be  enforced 
in  this  case,  is  purely  political,  and  therefore 
beyond  the  jurisdiction  of  a  court  of  equity. 

Oreen  v.  Mills,  30  L.  R.  A.  90,  16  C.  C.  A. 
510,  25  U.  S.  App.  383,  69  Fed.  862;  Fletcher 
V.  Tuttle,  161  111.  41,  26  L.  R.  A.  148,  37  N. 
£.  683. 

The  appeal  should  be  dismissed  because  it 
is  impossible  for  the  appellate  court,  if  it 
should  decide  the  case  in  favor  of  the  plain- 
tiff, to  grant  him  any  effectual  relief. 

Mills  y.  Qreen,  159  U.  S.  651,  40  L.  ed. 
293,  16  Sup.  Ct.  Rep.  132. 

[482]   *Mr.  Justice  Holmes  delivered  the  opinion 
of  the  court: 

This  is  a  bill  in  equity  brought  by  a 
colored  man,  on  behalf  of  himself  "and  on 
910 


behalf  of  more  than  five  thousand  negroes, 
citizens  of  the  county  of  Mont^mery,  Ala- 
bama, similarly  situated  and  circumstanced 
as  himself,"  against  the  board  of  registrars 
of  that  county.  The  prayer  of  the  bill  is  in 
sul>8tance  that  the  defendants  mav  be  re- 
quired to  enroll  upon  the  voting  lists  the 
name  of  the  plaintiff  and  of  all  other  quali- 
fied members  of  his  race  who  applied  for 
registration  before  August  1,  1002,  and 
were  refused,  and  that  certain  sections  of  the 
(>>n8titution  of  Alabama,  viz.,  SS  180,  181, 
183,  184,  185,  186,  187,  and  188  of  article  8, 
may  be  declared  contrary  to  the  14th  and 
1 5th  Amendments  of  the  Constitution  of  tht 
United  States,  and  void. 

The  allegations  of  the  bill  may  be  summed 
up  as  follows:     The  plaintiff  is  subject  t^ 
none  of  the  disqualifications  set  forth  in  th^ 
Constitution  of  Alabama  and  is  entitled 


vote, —  entitled,  as  the  bill  plainly  meanay 
under  the  Constitution  as  it  is.    He  i^iplief 
in  March,  1902,  for  registration  as  a  Toter^ 
and  was  refused  arbitrarily  on  the  groand  of 
his  color,  toother  with  lar^  numbers  of  oth- 
er duly  qualified  negroes,  while  all  white  men 
were  registered.    l%e  same  thing  was  dont 
all  over  the  state.    Under  $  187  of  article 
8  of  the  Alabama  Constitution,  persons  reg- 
istered before  January  1,  1903,  remain  elect- 
ors for  life  unless  they  become  disqualified 
by  certain  crimes,  etc.,  while  after  that  dati 
severer  tests  come  into  play  which  wonM 
exclude,  perhaps,  a  large  part  of  the  Utck 
race.    Therefore  by  the  refusal  the  plaintiff 
and   the   other   negroes  excluded   were  de- 
prived, not  only  of  their  vote  at  an  election 
which  has  taken   place  since  the  bill  ww 
filed,  but  of  the  permanent  advantage  id- 
cident   to    registration    before    1903.     Tlie 
white  men  generally  are  registered  for  good 
under  the  easy  test,  and  the  blade  men  are 
likely  to  be  kept  out  in  the  future  as  in  the 
past.     This  refusal  to  register  the  Utda 
was  part  of  a  general  scheme  to  disfranchitt 
them,  to  which  the  defendants  and  the  state 
itself,  according  to  the  bill,  were  partiea 
The  defendants  accepted  their  office  for  the 
purpose  of  carrying  out  the  scheme.    The 
•part  taken  by  the   sUte.  that  is,  by  the[4»l 
white  population  which  framed  the  Consti- 
tution, consisted  in  shaping  that  instrument 
so  as  to  give  opportunity  and  effect  to  the 
wholesale  fraud  which  has  been  practised. 

The  bill  sets  forth  the  mi.:«rial  seetiooi 
of  the  state  Constitution,  the  general  pUs 
of  which,  leaving  out  details,  is  as  follovs: 
By  S  178  of  article  8,  to  entitle  a  person  to 
vote  he  must  have  resided  in  the  state  tt 
least  two  years,  in  the  county  one  year,  and 
in  the  precinct  or  ward  three  months,  iip' 
mediately  preceding  the  election,  have  paid 
his  poll  taxes,  and  have  been  duly  registered 
as  an  elector.  By  fi  182  idiots,  insane  per- 
sons, and  those  convicted  of  certain  criine* 
are  disqualified.  Subject  to  the  foregoiiig> 
by  I  180,  before  1903  the  following  mak 
citizens  of  the  state,  who  are  citizens  of  thi 
United  States,  were  entitled  to  register, 
viz.:  First.  All  who  had  ser^'ed  honorably 
in  the  enumerated  wars  of  the  United  Statfli 
inoludiug  those  on  either  side  in  the  "wir 
^  189  11.8. 


1902. 


GujBS  V.  Habbis. 
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between  the  states."  Second.  All  lawful 
descendants  of  persons  who  served  honor* 
ably  in  the  enumerated  wars  or  in  the  war 
of  the  Revolution.  Third.  "All  persons  who 
are  of  good  character  and  who  understand 
the  duties  and  obligations  of  citizenship 
under  a  republican  form  of  governmeni.'* 
Ab  we  have  said,  according  to  the  allegations 
of  the  bill,  this  part  of  the  Constitution,  as 
practically  administered  and  as  intended  to 
be  administered,  let  in  all  whites  and  kept 
out  a  large  part,  if  not  all,  of  the  blacks, 
and  those  wno  were  let  in  retained  their 
ri^t  to  vote  after  1903,  when  tests  which 
might  be  too  severe  for  many  of  the  whites 
as  well  as  the  blacks  went  into  effect.  1^ 
I  181,  after  January  1,  1903,  only  the  fol- 
lowing persons  are  entitled  to  register: 
First.  Those  who  can  read  and  write  any  ar- 
ticle of  the  Constitution  of  the  United 
Statee  in  the  English  language,  and  who 
either  are  physically  unable  to  work  or  have 
been  regularly  engaged  in  some  lawful  busi- 
ness for  the  greater  part  of  the  last  twelve 
months,  and  those  who  are  unable  to  read 
and  write  solely  because  physically  disabled. 
Second.  Owners  or  husbands  of  owners  of  40 
acres  of  land  in  the  state,  upon  which  they 
reside,  and  owners  or  husbands  of  owners 
of  real  or  personal  estate  in  the  state  as- 
I841ses8ed  for  taxation  at  $300  *or  more^  if  the 
taxes  have  been  paid,  unless  under  contest. 
By  S  183  only  persons  qualified  as  electors 
can  take  part  in  any  method  of  party  ac- 
tion. By  f  184  persons  not  registered  are 
disqualified  from  voting.  By  S  186  an  elec- 
tor whose  vote  is  ch^lenged  shall  be  re- 
quired to  9wear  that  the  matter  of  the  chal- 
lenge is  untrue  before  his  vote  shall  be  re- 
ceived. By  §  180  the  legislature  is  to  pro- 
vide for  registration  after  January  1,  1903, 
the  qualifications  and  oath  of  the  registrars 
are  prescribed,  the  duties  of  registrars  be- 
fore that  date  are  laid  down,  and  an  appeal 
is  given  to  the  coun^  court  and  supreme 
court  if  registration  is  denied.  There  are 
further  executive  details  in  |  187,  together 
with  the  above-mentioned  continuance  of  the 
effect  of  r^istration  before  January  1,  1903. 
By  S  188,  after  the  last  mentioned  date,  ap- 
plicants for  registration  may  be  examined 
under  oath  as  to  where  they  have  lived  for 
the  last  five  years,  the  names  by  which  they 
have  been  known,  and  the  names  of  their 
employers.  This,  in  brief,  is  the  system 
which  the  plaintiff  asks  to  have  declared 
void. 

Perhaps  it  should  be  added  to  the  fore- 
going statement  that  the  bill  was  filed  in 
September,  1902,  and  alle|;ed  the  plaintiff's 
desire  to  vote  at  an  election  coming  off  in 
November.  This  election  has  gone  by,  so 
that  it  is  impossible  to  give  specific  relief 
with  regard  to  that.  But  we  are  not  pre- 
pared to  dismiss  the  bill  or  the  appeal  on 
that  ground,  because  to  be  enabled  to  cast 
a  vote  in  that  election  is  not,  as  in  MiUa  ▼. 
Or^en,  159  U.  S.  661,  667,  40  L.  ed.  293,  295, 
10  Sup.  Ct.  Rep.  132,  the  whole  object  of 
the  bill.  It  is  not  even  the  principal  object 
of  the  relief  sought  by  the  plaintiff.  The 
principal  object  of  that  is  to  obtain  the  per- 
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manent  advantages  ^  registration  as  of  a 
date  before  1003. 

The  certificate  of  the  circuit  judge  raises 
the  single  question  of  the  jurisdiction  of  the 
court.  The  plaintiff  contends  that  this 
jurisdiction  is  given  expressly  by  Rev.  Stat. 
I  629,  cl.  16  (U.  S.  Comp.  SUt.  1901,  p. 
506),  coupled  with  Rev.  Stat.  $  1979  (U.  S. 
Comp.  Stat.  1901,  p.  1262),  which  provides 
that  every  person  who,  under  color  of  a 
state  ''  statute,  ordinance,  regulation,  cus- 
tom, or  usage,"  "subjects,  or  caudes  to  be 
subjected,  any  citizen  of  the  United  States 
or  other  person  within  the  jurisdiction 
thereof  to  the  deprivation  of  any  rights, 
privileges,  *or  immunities  secured  by  the[485J 
Constitution  and  laws,  shall  be  liable  to  the 
party  injured  in  an  action  at  law,  suit  in 
equity,  or  other  proper  proceeding  for  re- 
dress." 

We  assume,  as  was  assumed  in  Holt  ▼• 
Indiatia  Mfg,  Co.  176  U.  S.  68,  72,  44  L.  ed. 
374,  370,  20  Sup.  Ct.  Rep.  272,  that  |  1979 
has  not  been  repealed,  and  that  jurisdiction 
to  enforce  its  provisions  has  not  been  taken 
away  by  any  later  act.  But  it  is  su|;gested 
that  the  circuit  court  was  right  in  its  rul- 
ing that  it  had  no  jurisdiction  as  a  court  of 
the  United  States,  because  the  bill  did  not 
aver  threatened  damage  to  an  amount  ex- 
ceeding $2,000.  It  is  true  that  by  the  act 
of  August  13,  1888,  chap.  866,  |  1  (26  Stat 
at  L.  433,  434 ) ,  the  circuit  courts  are  given 
cognizance  of  suits  of  a  civil  nature,  at 
common  law  or  in  equity,  arising  under  the 
Constitution  or  laws  of  the  United  States, 
in  which  the  matter  in  dispute  exceeds  the 
sum  or  value  of  $2,000.  We  have  recognized, 
too,  that  the  deprivation  of  a  man's  political 
and  social  rights  properly  may  be  alleged  to 
involve  damage  to  tnat  amount,  capable  of 
e<«tinmtion  in  money.  Wiley  v.  Sinkler,  179 
U.  S.  58,  45  L.  ed.  84,  21  l^p.  Ct  Rep.  17 ; 
Strafford  v.  Templeion,  185  U.  S.  487,  46  L. 
ed.  1005,  22  Sup.  Ct.  Rep.  783.  But,  assum- 
ing that  the  allegation  should  have  been 
made  in  a  case  like  this,  the  objection  to  its 
omission  was  not  raised  in  the  circuit  court, 
and,  as  it  could  have  been  remedied  by 
amendment,  we  think  it  unavailing.  The 
certificate  was  made  alio  intuitu.  There  is 
no  pecuniary  limit  on  appeals  to  this  court 
under  |  6  of  the  act  of  1891,  chap.  517 ;  26 
SUt  at  L.  826,  828  (U.  S.  Comp.  Stat  1901, 
p.  549);  The  Paquete  Hahana,  175  U.  S. 
677,  683,  44  L.  ed.  320,  322,  20  Sup.  Ct  Rep. 
290;  and  we  do  not  feel  called  upon  to  send 
the  case  back  to  the  circuit  court  in  order 
that  it  might  permit  the  amendment  Is 
Mills  V.  Qreen,  159  U.  S.  651,  40  L.  ed.  203, 
16  Sup.  Ct.  Rep.  132,  30  L.  R.  A.  90,  16  0. 
C.  A.  516,  26  U.  S.  App.  383,  69  Fed.  852, 
no  notice  was  taken  of  the  absence  of  an 
all^nition  of  value  in  a  case  like  this. 

We  assume  further,  for  the  purposes  of 
decision,  that  I  1979  extends  to  a  depriva- 
tion of  rights  under  color  of  a  state  consti- 
tution, although  it  might  be  argued  with 
some  force  tha^  the  enumeration  of  "stat- 
ute, ordinance,  reflation,  custom,  or  us- 
age" purposely  is  confined  to  inferior 
sources  of  law.     On  these  assumptions  we 
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lire  not  prepared  to  say  that  an  action  at 
1a%v  could  not  be  maintidned  on  the  facts  al 
1cg«d  in  the  bill.    Therefore,  we  are  not  pro 
pared  to  say  that  the  decree  should  be  af 
[486] finned  *on  the  ground  that  the  subjectrroat- 
ier  is  wholly  beyond  the  jurisdiction  of  the 
circuit  court.     Smith  ▼.  McKay,  161  U.  S. 
356,  358,  359,  40  L.  ed.  731,  732,  16  Sup.  Ct. 
Rep.  490. 

Although  the  certificate  relates  only  to  the 
jurisdiction  of  that  court  as  a  court  of  the 
United  States,  yet,  as  the  ground  of  the  bill 
Is  that  the  Constitution  of  Alabama  is  in 
contravention  of  the  Constitution  of  the 
United  States,  the  appeal  opens  the  whole 
case  under  the  act  of  1891,  chap.  517,  $  5 
(?<I  Stat,  at  L.  827,  U.  S.  Comp.  SUt.  1901, 
p.  549).  The  plaintiff  had  the  right  to  ap- 
peal directly  to  this  court.  The  certificate 
was  unnecessary  to  found  the  jurisdiction  of 
this  court,  and  could  not  narrow  it.  As  the 
case  properly  is  here,  we  proceed  to  consider 
tlie  substance  of  the  complaint. 

It  seems  to  us  impossible  to  grant  the 
equitable  relief  which  is  asked.  It  will  be 
observed,  in  the  first  place,  that  the  language 
of  i  1979  does  not  extend  the  sphere  of 
equitable  jurisdiction  in  respect  of  what 
shall  be  held  an  appropriate  subject-matter 
for  that  kind  of  relief.  The  words  are, 
"  shall  be  liable  to  the  party  injured  in  an 
action  at  law,  suit  in  equity,  or  other  proper 
proceeding  for  redress."  They  allow  a  suit 
in  equity  only  when  that  is  the  proper  pro- 
ceeding for  redress,  and  they  refer  to  exist- 
ing standards  to  determine  what  is  a  proper 
proceeding.  The  traditional  limits  of  pro- 
ceedings in  equity  have  not  embraced  a  rem- 
edy for  political  wrongs.  Oreen  v.  Mills, 
30  L.  R.  A.  90, 16  C.  C.  A.  516,  25  U.  S.  App. 
383,  69  Fed.  852.  But  we  cannot  forget  that 
we  are  dealing  with  a  new  and  extraordinary 
situation,  and  we  are  unwilling  to  stop  short 
<rf  the  final  considerations  which  seem  to  us 
to  dispose  of  the  case. 

The  difficulties  which  we  cannot  overcome 
are  two,  and  the  first  is  this:  The  plaintiff 
alleges  that  the  whole  registration  scneme  of 
the  Alabama  Constitution  is  a  fraud  upon 
the  Constitution  of  the  United  States,  and 
asks  U8  to  declare  it  void.  But,  of  course, 
he  could  not  maintain  a  bill  for  a  mere  dec- 
laration in  the  air.  He  does  not  try  to  do 
so,  but  asks  to  be  registered  as  a  party  qiial- 
ifled  under  the  void  instrument.  If,  then, 
we  accept  the  conclusion  which  it  is  the 
chief  purpose  of  the  bill  to  maintain,  how 
can  we  make  the  court  a  party  to  the  unlaw- 
ful scheme  by  accepting  it  and  adding  an- 
other voter  to  its  fraudulent  lists?  If  a 
white  man  came  here  on  the  same  general 
'487]*allegation8,  admitting  his  sympathy  with 
the  plan,  but  alleging  some  special  prejudice 
that  had  kept  him  off  the  list,  we  hardly 
should  think  it  necessary  to  meet  him  with 
a  reasoned  answer.  But  the  relief  cannot 
be  varied  because  we  think  that  in  the  fu- 
ture the  particular  plaintiff  is  likely  to  try 
to  overthrow  the  scneme.  If  we  accept  the 
plaintiff's  allegations  for  the  purposes  of  his 
eaae,  he  cannot  complain.  We  must  accept 
or  reject  them.  It  is  impossible  simply  to 
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shut  our  eyes,  put  the  plaintiff  on  the  lists, 
be  they  honest  or  fraudulent,  and  leave  the 
determination  of  the  fundamental  question 
for  the  future.  If  we  have  an  opinion  that 
the  bill  is  right  on  its  face,  or  if  we  are  un- 
decided, we  are  not  at  liberty  to  assume  it 
to  be  wrong  for  the  purposes  of  decision.  It 
seems  to  us  that  unless  we  are  prepared  to 
sav  that  it  is  wrong,  that  all  iu  principal 
allegations  are  immiSerial,  and  that  the  reg- 
istration plan  of  the  Alabama  Constftatios 
is  valid,  we  cannot  order  the  plaintUTs  name 
to  be  registered.  It  is  not  an  answer  to 
say  that  if  all  the  blacks  who  are  qualified 
according  to  the  letter  of  the  inatmment 
were  registered,  the  fraud  would  be  cured. 
In  the  first  place,  there  is  no  probability 
that  any  wHy  now  is  open  bj  whkh  more 
than  a  few  could  be  registered;  but,  if  all 
could  be,  the  difficulty  would  not  be  over- 
come. If  the  sections  of  the  Constltutton 
concerning  rostra tion  were  Ulegml  in  their 
inception,  it  would  be  a  new  doctrine  in  con- 
stitutional law  that  the  original  invaliditv 
could  be  cured  by  an  admimstratlon  whid 
defeated  their  intent.  We  express  no  opin- 
ion as  to  the  alleged  fact  of  their  unoonsti- 
tutionality  beyond  saying  that  we  are  not 
willing  to  assume  that  they  are  valid,  in 
the  face  of  the  allegations  and  main  object 
of  the  bill,  for  the  purpose  of  granting  the 
relief  which  it  was  necessary  to  pray  Id 
order  that  that  obiect  should  be  secured. 

The  other  difficulty  is  of  a  different  sort, 
and  strikingly  reinforces  the  argument  that 
equity  cannot  undertake  now,  any  more  thao 
it  has  in  the  past,  to  enforce  political  rightly 
and  also  the  suggestion  that  state  oonstita- 
tions  were  not  left  unmentioned  in  I  1979 
by  accident.  In  determining  whether  a  comt 
of  equity  can  take  jurisdiction,  one  of  the 
first  questions  is  what  it  can  do  to  enforce 
any  order  that  it  may  make.  This  is  si- 
leged  *to  be  the  conspiracy  of  a  state,  a]-[488] 
though  the  state  is  not  and  could  not  be 
made  a  party  to  the  bill.  Hans  v.  Louiii- 
ana,  134  U.  S.  1,  33  L.  ed.  842,  10  Sup.  Ct 
Rep.  504.  The  circuit  court  has  no  consti- 
tutional power  to  control  its  action  by  any 
direct  means.  And  if  we  leave  the  state  out 
of  consideration,  the  court  has  as  little  prac- 
tical power  to  deal  with  the  people  of  the 
state  in  a  body.  The  bill  imports  that  the 
great  mass  of  the  white  population  intend! 
to  keep  the  blacks  from  voting.  To  meet 
such  an  intent  something  more  than  order- 
ing the  plaintiff's  name  to  be  inscribed  upon 
the  lists  of  1902  will  be  needed.  If  the  con- 
spiracy and  the  intent  exist,  a  name  on  a 
piece  of  paper  will  not  defeat  them.  Unless 
we  are  prepared  to  supervise  the  voting  in 
that  state  by  ofiScers  of  the  court,  it  seemi 
to  us  that  all  that  the  plaintiff  eould  get 
from  equity  would  be  an  empty  form. 
Apart  from  damages  to  the  individual,  re- 
lief from  a  great  political  wrong,  if  done, 
as  alleged,  by  the  people  of  a  state  and  the 
state  itself,  must  be  given  by  them  or  by 
the  legislative  and  political  department  i 
the  government  of  the  United  States. 

Decree  affirmed. 

lMU.f. 
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Mr.  Juatioe  Brewer  dissenting: 

I  am  unable  to  ooncur  in  either  the  opin- 
ion or  judgment  in  this  case.  The  single 
2uestion  is  whether  the  circuit  court  of  Sie 
Fnited  States  had  jurisdiction.  Accepting 
the  statement  of  facts  in  the  opinion  of  the 
majority  as  sufficiently  full,  it  appears  that 
the  plaintiff  was  entitled  to  a  place  on  the 
permanent  registry  and  was  denied  it  by  the 
defendants,  tine  board  of  renstrars  in  the 
county  in  which  he  lived.  No  one  was  al- 
lowed to  vote  who  was  not  registered.  He 
desired  to  vote  at  the  coming  election  for 
representative  in  Congress.  He  was  de- 
prived of  that  riffht  by  the  action  of  the  de- 
fendants. Has  the  circuit  court  jurisdiction 
to  redress  such  wrong  ?  It  is  conceded  that, 
because  of  the  permanence  of  the  registry, 
the  appeal  cannot  be  dismissed  under  Mills 
T.  CHreen,  159  U.  S.  651,  40  L.  ed.  293,  16 
Sup.  Ct.  Rep.  132, 'for,  if  registered  on  the 
permanent  registry,  the  plaintiff  can  vote  at 
all  future  elections. 

Whether  the  plaintiff's  remedy  was  at  law 
^]or  in  equity  cannot  *be  considered  on  this 
appeal.  It  was  so  decided  in  Smith  y,  Mc- 
Kay, 161  U.  S.  355,  40  L.  ed.  731,  16  Sup. 
Ct.  Rep.  490,  tlte  authority  of  which  is  not  in 
terms  denied  in  the  opinion  of  the  majority, 
although,  by  the  decision,  it  is  practically 
disregarded.  The  certificate  of  the  trial 
judfle  stated  that  "the  only  question  consid- 
ered and  decided  by  the  court  in  dismissing 
the  bill  of  complaint  was  whether,  upon  the 
bill  and  demurrer  thereto,  a  case  is  present- 
ed of  which  this  court  has  jurisdiction  under 
tlie  Constitution  or  laws  of  the  United 
States." 

The  act  of  Congress  authorizing  appeals 
directly  from  the  circuit  courts  to  this  court 
(20  Stat,  at  L.  827,  chap.  617,  U.  S.  Comp. 
Stat.  1901,  p.  649)  provides  that: 

**In  any  case  in  which  the  jurisdiction  of 
the  court  is  in  issue;  in  such  cases  the  ques- 
tion of  jurisdiction  alone  shall  be  certified  to 
the  Supreme  Court  from  the  court  below  for 
decision." 

In  Smith  v.  McKay  we  said  ( p.  358,  L.  ed. 
p.  732,  Sup.  Ct.  Rep.  492) : 

"When  the  requisite  citizenship  of  the 
parties  appears,  and  the  subject-matter  is 
•och  that  the  circuit  court  is  competent  to 
deal  with  it,  the  jurisdiction  of  that  court 
attaches,  and  whether  the  court  should 
sustain  the  complainant's  prayer  for  equit- 
tble  relief,  or  should  dismiss  the  bill  with 
leave  to  bring  an  action  at  law,  either  would 
be  a  valid  exercise  of  jurisdiction.  If  any 
error  were  committed  in  the  exercise  of  such 
Jurisdiction,  it  could  only  be  remedied  by  an 
appeal  to  the  circuit  court  of  appeals." 

See  tilw  Tucker  v.McKayy  164  U.  S.  701,41 
L.  ed.  1180,  17  Sup.  Ct.  Rep.  1001 ;  Murphy 
V.  Colorado  Paving  Co.  166  U.  S.  719,  41  L. 
ed.  1188,  17  Sup.  Ct.  Rep.  997;  Shepard  v. 
Adams,  168  U.  S.  618,  622,  42  L.  ed.  602,  18 
Sup.  Ct.  Rep.  214;  Building  d  Loan  Asao.  v. 
Price,  169  U.  S.  45,  42  L.  ed.  655,  18  Sup. 
Ct.  Rep.  251,  in  which  we  said: 

"The  complainant  appealed  to  this  court, 
which  appeal  was  allowed  and  granted  solely 
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upon  the  question  of  the  jurisdiction  of  the 
circuit  court,  and  that  question  alone  has 
been  certified.  Whether  ttie  bill  shows  facts 
sufficient  to  invoke  the  consideration  bf  a 
court  of  equity  is  not  such  a  question  of  j  i- 
risdirtion  as  is  referred  to  in  the  judiciary 
act  of  March  3, 1891,  chap.  517,  and  we  have 
therefore  no  concern  with  that  question." 
Blythe  Co.  v.  Blythe,  172  U.  S.  644,  43  L. 
ed.  1183,  19  Sup.  Ct.  Rep.  873;  Blythe  v. 
Hinckley,  173  U.  S.  501,  606,  43  L.  ed.  783, 
786,  19  Sup.  Ct.  Rep.  497,  499,  from  which  I 
quote:  "Appeals  or  writs  of  error  may  be 
taken  direcUy  from  the  circuit  courts  to  this 
court  in  *cases  in  which  the  jurisdiction  of  [490 
those  courts  is  in  issue,  that  is,  their  juris- 
diction as  Federal'  courts,  the  question  alone 
of  jurisdiction  being  certified  to  this  court. 
The  circuit  court  held  that  the  remedy  was 
at  law,  and  not  in  equity.  That  concluHion 
was  not  a  decision  that  tne  circuit  court  had 
no  jurisdiction  as  a  court  of  the  United 
States." 

A  still  more  significant  case  is  Huntington 
V.  Laidley,  176  U.  S.  668,  44  L.  ed.  630,  20 
Sup.  Ct.  Rep.  526.  In  that  case  proceedings 
had  been  had  in  the  courts  of  the  state  re- 
sulting in  a  final  determination  of  the  con- 
troversy. Subsequently  this  action  was  com- 
menced in  the  Federal  court,  and  the  final 
decision  of  the  state  courts  was  pleaded  as 
re«  judicata.  The  circuit  court  dismissed 
the  suit  for  want  of  jurisdiction,  and  certi- 
fied the  question  to  this  court.  I  thought  it 
was  sacrificing  substance  to  form  to  reverse 
the  judgment  of  dismissal  when  it  was  ap- 
parent that  the  controversy  had  been  settled 
by  the  decisions  in  the  state  court,  and, 
therefore,  could  not  rightfully  be  relitigated 
in  the  Federal  court.  But  this  court  held 
that  the  only  question  to  be  considered  was 
that  of  jurisdiction,  saying  (p.  679,  L.  ed. 
p.  635,  Sup.  Ct.  Rep.  p.  530) : 

''Under  the  circumstances  of  this  case,  the 
question  whether  the  proceedings  in  any  or 
all  of  the  suits,  at  law  or  in  equity,  in  the 
state  court,  afforded  a  defense — either  by 
way  of  res  judicata,  or  because  of  any  con- 
trol acquired  by  the  state  court  over  the  sub- 
ject-matter— to  this  bill  in  the  circuit  court 
of  the  United  States,  was  not  a  question  af- 
fecting the  jurisdiction  of  that  court,  but 
was  a  question  affecting  the  merits  of  the 
cause,  and,  as  such,  to  be  tried  and  deter- 
mined by  that  court  in  the  exercise  of  its  ju- 
risdiction, lite  circuit  court  of  the  United 
States  cannot,  by  treating  a  question  of  mer- 
its as  a  question  of  jurisdiction,  enable  this 
court,  upon  a  direct  appeal  on  the  question 
of  jurisaiction  only,  to  decide  the  question  of 
merits,  except  in  so  far  as  it  bears  upon  the 
question  whether  the  coui  t  below  had  or  had 
not  jurisdiction  of  the  case.  In  any  aspect 
of  the  case,  the  decree  of  the  circuit  court  of 
the  United  States,  dismissing  the  suit  for 
want  of  jurisdiction,  must  be  reversed,  and 
the  cause  remanded  to  that  court  for  further 
proceedings  therein." 

Although  the  statute  and  these  decisions 
thus  expressly  limit  the  range  of  inquiry  os 
a  cprtificate  of  jurisdiction  to  the  qosstlop 
*of  jurisdiction,  it  is  held  that  bseanae  i]ieTe[4< 
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18  a  oonstitutional  question  -  shown  in  the 
pleading,  the  certificate  may  be  ignored  and 
the  entire  case  presented  to  this  court  for 
consideration.  In  other  words,  although  the 
plaintiff,  by  his  method  of  appeal,  following 
the  provisions  of  the  statute,  limited  the  in- 
quiry to  the  matter  of  jurisdiction,  this 
court  will  ignore  such  limit  and  treat  the 
case  as  coming  here  on  a  general  appeal, 
which  he  did  not  take.  This  conclusion 
seems  to  me  to  practically  destroy  the  stat- 
ute and  overrule  the  prior  decisions,  for  the 
jurisdiction  of  Federal  courts  primarily 
rests  on  the  Constitution  of  the  United 
States,  and  the  extent  of  their  jurisdiction  is 
determined  by  its  provisions.  Hence,  every 
case  coming  up  on  a  certificate  of  jurisdic- 
tion may  be  held  to  present  a  constitutional 
question,  and  be  open  for  full  inquiry  in  re- 
spect to  all  matters  involved. 

Neither  can  I  assent  to  the  proposition 
that  the  case  presented  by  the  plaintiff's  bill 
is  not  strictly  a  legal  one  and  entitling  a 
party  to  a  judicial  hearing  and  decision. 
He  alleges  that  he  is  a  citizen  of  Alabama, 
entitled  to  vote;  that  he  desired  to  vote  at 
an  election  for  representative  in  Congress; 
that  without  r^stration  he  could  not  vote, 
and  that  registration  was  wrongfully  denied 
him  by  the  defendants.  That  many  others 
were  similarly  treated  does  not  destroy  his 
rights  or  deprive  him  of  relief  in  the  courts. 
That  such  relief  will  be  given  has  been  again 
and  again  affirmed  in  both  national  and  state 
courts. 

That  the  United  States  circuit  court  has 
jurisdiction  of  an  action  like  this  seems  to 
roe  to  result  inevitably  from  prior  decisions 
of  this  court.  Without  stopping  to  notice 
in  detail  the  cases  of  Ex  parte  Siehold,  100 
U.  S.  371,  26  L,  ed.  717;  Ex  parte  Tar- 
hrougK  HO  U.  S.  651,  28  L.  ed.  274,  4  Sup. 
Ct.  Rep.  152,  and  Re  Coy,  127  U.  S.  731,  32 
L.  ed.  274,  8  Sup.  Ct.  Rep.  1263,  in  which  the 
general  jurisdiction  of  Federal  courts  over 
matters  involved  in  the  election  of  national 
ofiicers  is  afi&rmed,  I  refer  to  two  recent 
cases  which  bear  directly  upon  the  present 
question:  Wiley  v.  Sinkler,  170  U.  S.  58, 
45  L.  ed.  84,  21  Sud.  Ct.  Rep.  17,  was  an  ac- 
tion brought  in  tne  circuit  court  of  the 
United  SUtes  by  the  plaintiff  to  recover 
damages  of  an  election  board  for  wilfuHv  re- 
jecting his  vote  for  a  member  of  the  House 
of  Representatives.  We  held  that  the  court 
hud  jurisdiction,  and  said  (p.  64,  L.  ed.  p. 
88,  Sup.  Ct.  Rep.  p.  20)  : 
[498]  *"This  action  is  brought  against  election 
ollicers  to  recover  damages  for  their  rejec- 
tion of  the  plaintiff's  vote  for  a  member  of 
the  House  of  Representatives  of  the  United 
States.  The  complaint,  by  alleginff  that  the 
plaintiff  was  at  the  time,  under  the  Consti- 
tution and  laws  of  the  state  of  South  Caro- 
lina and  the  Constitution  and  laws  of  the 
United  States,  a  duly  qualified  elector  of  the 
state,  shows  that  the  action  is  brought  un- 
der the  Constitution  and  laws  of  the  United 
States.  The  damages  are  laid  at  the  sum  of 
$2,500.  What  amount  of  damages  the  plain- 
tiff shall  recover  in  such  an  action  is  pecul- 
tarlr  Approprisite  for  the  determination  of  a 
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jury,  and  no  opinion  of  the  court  upon  that 
subject  can  justify  it  in  holding  that  tiM 
amount  in  controversy  was  insufficient  to 
support  the  jurisdiction  of  the  circuit  eonit^ 
Barry  v.  Edmunds,  116  U.  S.  560,  29  L.  ed. 
729,  0  Sup.  Ct.  Rep.  501 ;  Scott  ▼.  Donald, 
165  U.  S.  58,  80,  41  L.  ed.  632,  638,  17  Sop. 
Ct.  Rep.  265;  Vance  v.  W.  A,  Vandercook 
Co.  170  U.  S.  468,  472,  42  L.  ed.  1111,  1113, 
18  Sup.  Ct.  Rep.  645;  North  American 
Transp.  d  Trading  Co.  v.  Morriaon,  178  U. 
S.  262,  267,  44  L.  ed.  1061,  20  Sup.  Ct.  Rep. 
869.  The  circuit  court,  therefore,  clearly 
had  jurisdiction  of  this  action,  and  we  are 
brought  to  the  consideration  of  the  other 
objections  presented  by  the  demurrer  to  the 
complaint." 

Again,  in  Swafford  v.  Templeton,  185  U. 
S.  487,  46  L.  ed.  1005,  22  Sup.  Ct.  Rep.  783, 
which,  like  the  former  case,  was  one  bix>ught 
in  the  circuit  court  of  the  United  States  to 
recover  damages  for  the  alleged  wrongful  re- 
fusal by  the  defendants,  as  election  officers, 
to  permit  the  plaintiff  to  vote  at  a  national 
election  for  a  member  of  the  House  of  Rep- 
resentatives, it  was  held  that  the  court  had 
jurisdiction.  Here,  too,  we  said,  after  re- 
ferring to  Wiley  v.  Sinkler  (p.  492,  L.  ed. 
p.  1007,  Sup.  Ct.  Rep.  p.  785) : 

"It  is  manifest  from  the  context  of  the 
opinion  in  the  case  just  referred  to  that  the 
conclusion  that  the  cause  was  one  arising 
under  the  Constitution  of  the  United  States 
was  predicated  on  the  conception  that  the 
action  sought  the  vindication  or  protection 
of  the  right  to  vote  for  a  member  of  Con- 
gress,— a  right,  as  declared  in  E»  parte  Yar- 
brough,  110  U.  S.  655,  664,  28  L.  ed.  275, 
278,  4  Sup.  Ct.  Rep.  152,  'fundamentally 
based  upon  the  Constitution  of  the  United 
States,  which  created  the  office  of  member  of 
Congress,  and  declared  that  it  should  be 
elective,  and  pointed  out  the  means  of  ascer- 
taining who  should  be  electors.'  That  is  to 
say,  the  ruling  was  that  the  case  was  equally 
one  arising  under  the  Constitution  or  laws 
of  the  United  States,  whether  the  illegal  act 
complained  *of  arose  from  a  charaed  viola- [49 
tion  of  some  specific  provision  of  the  Consti- 
tution or  laws  of  the  United  States,  or  from 
the  violation  of  a  state  law  which  affected 
the  exercise  of  the  right  to  vote  for  a  mem- 
ber of  Congress,  since  the  Constitution  of 
the  United  States  had  adopted,  as  the  quali- 
fications of  electors  for  members  of  Congress, 
those  prescribed  by  the  state  for  electmv  of 
the  most  numerous  branch  of  the  legislature 
of  the  state.  It  results  from  what  has  just 
been  said  that  the  court  erred  in  dismissing 
the  action  for  want  of  jurisdiction,  since  the 
right  which  it  was  claimed  had  been  unlaw- 
fully invaded  was  one  in  the  ver^  nature  of 
things  arising  under  the  Constitution  and 
laws  of  the  United  States,  and  that  this  in- 
hered in  the  very  substsjice  of  the  claim. 
It  is  obvious  from  an  inspection  of  the  cer- 
tificate that  the  court,  m  dismissing  for 
want  of  jurisdiction,  was  controlled  by  what 
it  deemed  to  be  the  want  of  merit  in  the 
averments  which  were  made  in  the  com- 
plaint as  to  the  violation  of  the  Federal 
ri<rlit.    But,  as  the  very  nature  of  the  con- 
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troversy  was  Federal,  and,  therefore,  juri^^- 
diotion  existed,  whilst  the  opinion  of  the 
court  as  to  the  want  of  merit  in  the  eaiise  of 
action  might  have  furnished  ground  for  din- 
roissing  for  that  reason,  it  afforded  no  sufli- 
cient  ground  for  deciding  that  the  action 
was  not  one  arising  under  the  Constitution 
and  laws  of  the  United  States." 

It  seems  to  me  nothing  need  be  added  to 
these  decisions,  and,  unless  they  are  to  be 
considered  as  overruled,  they  are  decisive  of 
this  case. 

Mr.  Justice  Brown  also  dissents. 

Mr.  Justice  Harlan,  dissenting: 

By  the  final  judgment  in  the  circuit  court 
the  bill  in  this  case  was  dismissed  for  want 
of  jurisdiction  to  entertain  it  and  for  want 
of  equity;  and  from  that  judgment  the 
plaintiffs  prayed,  and  were  allowed,  an  ap- 
peal. 

Subsequently  an  order  was  made  by  the 
circuit  court,  certifying  that  the  only  ques- 
tion considered  and  decided  was  whether, 
upon  the  bill  and  demurrer,  a  case  was  pre- 
l4]Hented  of  *which  it  had  jurisdiction  under 
the  Constitution  and  laws  of  the  United 
States. 

Although  the  case  involves  questions  of 
considerable  importance,  it  was  submitted 
here  without  oral  argument. 

Could  the  circuit  court  take  cognizance 
of  this  cause  consistently  with  the  act  of 
Congress  regulating  its  jurisdiction?  Tliis 
is  naturally  the  fundamental,  if  not  tlie 
only,  question  in  the  case.  An  answer  to 
the  question  requires  a  reference  to  several 
acts  of  Congress,  including  the  judiciary  act 
of  August  13th,  1888,  correcting  that  of 
March  3d,  1887  [24  Stat,  at  L.  652,  chap. 
373,  U.  S.  Comp.  Stat.  1901,  p.  614],  25 
Stut.  at  L.  433,  chap.  86G. 

Section  029  of  the  Revised  Statutes  (U.  S. 
Coinp.  Stat.  1901,  p.  603)  enumerates  in 
Bubdivisions  the  oas<>s  of  which  the  circuit 
courts  of  the  l-nited  States  may  take  orig- 
inal cognizance. 

In  subd.  1  of  that  section,  the  circuit 
courts  are  given  original  cognizance  "  of  all 
suits  of  a  civil  nature  at  common  law  or  in 
equity,  where  the  matter  in  dispute,  exclu- 
Bive  of  costs,  exceeds  the  sum  or  value  of 
$500,  and  an  alien  is  a  pai-ty,  or  the  suit  is 
between  a  citizen  of  the  state  where  it  is 
brought  and  a  citizen  of  another  state;"  and 
in  buImI.  2,  "  of  all  suits  in  equity,  where  the 
matter  in  dispute  exclusive  of  costs,  ex- 
ceeds the  sum  or  value  of  five  hundred  dol- 
lars, and  the  United  States  are  petitioners." 
Rev.  Stat  fi  G29,  subdivs.  1  and  2  (U.  S. 
Comp.  Stat.  1901,  p.  503). 

By  the  16th  subdivision  of  that  section  it 
is  declared  that  the  circuit  courts  shall  have 
original  cognizance  **  of  all  suits  authorized 
by  law  to  be  brought  by  any  person  to  re 
dresB  the  deprivation,  under  color  of  any 
law,  statute,  ordinance,  regulation,  custom, 
or  usage  of  any  state,  of  any  right,  privi- 
lege, or  immunity  secured  by  the  Constitu- 
tion of  the  United  States  or  of  any  right  se- 
cured by  any  law  providing  for  equal  rights 
of  citizens  of  the  United  States,  or  of  all 
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persons  within  the  jurisdiction  of  the 
United  States."  The  matter  in  dispute  in 
such  suits  was  not  expressly  required  by 
thi>  Revised  Statutes  to  have  any  money  value. 

By  §  1979  of  the  Revised  SUtutes  (U.  S. 
Comp.  Stat.  1901,  p.  1262),  tiUe  24,  CivU 
RUjhls,  it  is  provided  that  ''every  person 
who,  under  color  of  any  statute,  ordinanoe, 
regulation,  custom,  or  usage  of  any  state  or 
territory,  subjects,  or  causes  to  be  subjected, 
any  citizen  *of  t]^  United  States  or  other [495 J 
person  within  the*urisdiction  thereof  to  the 
deprivation  of  any  rights,  privileges,  or  im- 
munities secured  by  the  Constitution  and 
laws,  shall  be  liable  to  the  party  injured  in 
an  action  at  law,  suit  in  equity,  or  other 
proper  proceeding  for  redress."  It  has  been 
said  that  this  section  as  well  as  subd.  16 
of  §  629  (U.  S.  Comp.  Stat.  1901,  p.  506) 
was  based  upon  the  1st  section  of  the  act  of 
April  20th,  1871,  chap.  22  (17  Stat,  at  L. 
13),  entitled  "An  Act  to  Enforce  the  Pro- 
visions of  the  Fourteenth  Amendment  to  the 
Constitution  of  the  United  States,  and  for 
Other  Purposes."  Holt  v.  Indiana  Mfg.  Co. 
176  U.  S.  68,  70,  44  L.  ed.  374,  875,  20  Sup. 
Ct.  Rep.  272. 

Next  came  the  act  of  March  3d,  1875, 
which  provided  that  "  the  circuit  courts  of 
the  United  States  shall  have  original  cog- 
nizance, concurrent  with  the  courts  of  the 
several  states,  of  all  suits  of  a  civil  nature 
at  common  law  or  in  equity,  where  the  mat- 
ter in  dispute  exceeds,  exclusive  of  costs, 
the  sum  or  value  of  five  hundred  dollars, 
and  arising  under  the  Constitution  or  laws 
of  the  United  States,  or  treaties  made,  or 
which  shall  be  made,  under  their  authority, 
or  in  which  the  United  States  are  plaintiffs 
or  petitioners,  or  in  which  there  shall  be  a 
controversy  between  citizens  of  different 
states  or  a  controversy  between  citizens  of 
the  same  state  claiming  lands  under  grants 
of  different  states,  or  a  controversy  between 
citizens  of  a  state  and  foreign  states,  citi- 
zens, or  subjects;  and  shall  have  exclusive 
cognizance  of  all  crimes  and  offenses  cog- 
nizable under  the  authority  of  the  United 
States,  except  as  otherwise  provided  by  law, 
and  concurrent  jurisdiction  with  the  dis- 
trict courts  of  the  crimes  and  offenses  cog- 
nizable therein."  18  Stat,  at  L.  470,  chap. 
137  (  U.  S.  Comp.  Stat.  1901,  p.  508). 
That  act  expressly  repealed  previous  stat- 
utes in  conflict  with  its  provisions. 

Tlicn  came  the  act  of  1888,  correcting  that 
of  1887,  and  which  provides  "That  the  cir- 
cuit courts  of  the  United  States  shall  have 
original  cognizanoe  concurrent  with  the 
courts  of  the  several  states,  of  all  suits  of  a 
civil  nature,  at  common  law  or  in  equity, 
where  the  matter  in  dispute  exceeds,  exclu- 
sive of  interest  and  costs,  the  sum  or  value 
of  two  thousand  dollars,  and  arising  under 
the  Constitution  or  laws  of  the  United 
States,  or  tieaties  made,  or  which  shall  be 
n)nde.  under  tlieir  authority,  'or  in  which [496] 
controversy  the  United  States  are  plaintiffs 
or  petitioners,  or  in  which  there  shall  be  a 
controversy  between  citizens  of  different 
siatos,  in  which  the  matter  in  dispute  ex- 
ceeds, exclusive  of  interest  and  costs,  the  sum 
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or  value  aforesaid,  or  a  controversy  between 
citizena  of  the  same  state  claiming  lands 
under  grants  of  different  states,  or  a  con- 
troversy between  citizens  of  a  state  and  for- 
eign statttBy  citizens,  or  subjects,  in  which  the 
matter  in  dispute  exceeds,  exclusive  of  in- 
terest and  costs,  the  sum  or  value  afore- 
said/' By  that  act  the  conflicting  provisions 
of  previous  acts  were  repealed,  except  in 
certain  particulars,  among  which  were  the 
provisions  relating  to  ^any  jurisdiction  or 
right  mentioned  .  .  %  in  title  24  of  the 
Revised  Statutes,"  Civil  Rights,  under 
which  title  $  1979  (U.  S.  Comp.  SUt.  1901, 
p.  1262)  is  found. 

It  is  clear  that,  under  the  act  of  1S88,  a 
circuit  court  could  not  take  original  cogni- 
zance of  a  suit  simply  because  it  was  one 
arising  under  the  Constitution  or  laws  of  the 
United  States.  The  value  of  the  matter  in 
dispute  in  such  a  case  must  exceed  $2,000, 
exclusive  of  interest  and  costs. 

The  bill  makes  no  allegation  whatever  as 
to  the  value  of  the  matter  in  dispute,  al- 
though this  court,  speaking  by  the  'Chief 
Justice,  in  Holt  v.  Indiana  Mfg.  Co.  176  U. 
S.  08,  70,  44  L.  ed.  374,  375,  20  Sup.  Ct. 
Rep.  272,  after  referring  to  the  Ist  section  of 
the  judiciary  act  of  1888,  said:  "This" 
[the  question  of  the  value  in  dispute  in 
cases  arising  under  the  Constitution  or  laws 
of  the  United  States]  "was  carefully  con- 
sidered in  United  States  v.  Sayvcard,  160  U. 

5.  493,  40  li.  ed.  508,  16  Sup.  Ct.  Rep.  371, 
and  it  was  held  that  the  sum  or  value  named 
was  jurisdictional,  and  that  the  circuit  court 
could  not,  under  the  statute,  take  original 
cognizance  of  a  case  arising  under  the  Con- 
stitution or  laws  of  the  United  States  unless 
the  sum  or  value  of  the  matter  in  dispute, 
exclusive  of  costs  and  interest,  exceeded 
$2,000.  That  decision  was  reaffirmed  in 
Fishhack  v.  Western  U.  Teleg.  Co.  161  U.  S. 

06,  99,  40  L.  ed.  630,  631,  16  Sup.  Ct.  Rep. 
!y06."  It  was  added  —  contrary  to  the  in- 
timation given  in  the  opinion  in  the  present 

.case  —  that  "the  conclusion  reached  is  not 
affected  by  the  fact  that  the  operation  of  the 
act  of  March  3d,  1891,  was  to  do  away  with 
any  pecuniary  limitation  on  appeals  directly 
from  the  circuit  courts  to  this  court.  The 
[M7]Paquete*nabana,M5  U.  S.  677,  44  L.  ed. 
320,  20  Sup.  Ct.  Rep.  290."  Of  course,  it 
was  not  meant  by  tnat  language  that  the 
jurisdiction  of  the  circuit  courts,  so  far  as 
the  value  of  the  matter  in  dispute  is  con- 
cerned, was  changed  as  to  the  cases  embraced 
by  the  5th  section  of  the  act  of  1891.  The 
act  of  1891  left  the  original  jurisdiction  of 
the  circuit  courts  as  established  by  the  act 
of   1888. 

1.  It  cannot  be  disputed  that  the  present 
suit  is  one  arising  under  the  Constitution 
and  laws  of  the  United  States,  and  it  is 
clear  that  tlie  value  of  the  matter  in  dis- 
pute is  made  by  the  statute  an  essential  ele- 
ment in  the  jurisdiction  of  the  circuit  court 
in  such  a  case.  But  it  has  been  suggested 
that  this  suit  is  also  embraced  by  subd.  16 
of  $  629  and  §  1079  of  the  Revised  Statutes 
(U.  S.  Comp.  Stat.  1901,  pp.  506  and  1262) 
— >vhich  provisions  this  court  assumed,  in 
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Holt  V.  Indiana  flfg.  Co.  and  now  aatuwya^ 
was  not  repealed  by  any  subsequent  statute, 
and  therefore  that  the  value  of  the  matter 
in  dispute  is  of  no  consequence.  But  this 
suggestion  overlooks  the  declaration  of  the 
court  in  that  case  to  the  effect  that,  altiioiufa 
the  above  provisions  must  be  assumed  to  oe 
still  (1899)  in  force,  they  refer  "to  civil 
rights  only."  176  U.  S.  72.  44  L.  ed.  377, 
20  Sup.  Ct.  Rep.  272.  •  In  this  view,  subd.  16 
of  I  629  and  S  1979  of  the  Revised  SUtutes 
have  no  bearing  upon  the  present  case,  if 
the  rights  for  the  protection  of  which  the 
present  suit  was  brought  are  politics] 
rights,  and  not  civil  rights  within  the  mean- 
ing of  the  statutes  relating  to  civil  rights. 
Consequently,  the  saving  clause  in  the  set 
of  1888  in  respect  of  any  jurisdiction  or 
right  mentioned  in  title  24  of  the  Revis^ 
Statutes,  Civil  Rights,  becomes  immaterial 
in  the  present  case^  Whether  this  be  so  or 
not,  the  court  refrains  from  declaring  that 
the  plaintiff  could  proceed  under  subd.  16  of 
S  629  or  §  1979  of  the  Revised  SUtutei, 
without  regard  to  the  value  of  the  matter 
in  dispute.  If  this  court  thinks  that  this 
suit  could  be  maintained  under  subd.  16  of 
fi  629  or  under  §  1979,  or  under  both,  with- 
out regard  to  the  value  of  the  matter  in 
dispute,  I  submit  that  it  should  have  been 
so  adjudged. 

2.  Referring  to  the  suggestion   that  the 
act  of  1888  gives  the  circuit  court  juri8di^ 
tion  in  all  suits  at  law  or  equity,  in  which 
the  matter  in  dispute  is  the  sum  or  value 
of  $2,000  and  arising  under  the  Constitu- 
tion or  laws  of  the  United  States,  and  eon- 
ceding  *that  this  court  in  TFtfey  v.  8inkl€r,[4^ 
179  U.  S.  58,  45  L.  ed.  84,  21  Sup.  Ct  Ren. 
17,  and  Stcafford  v.  Templeton,  185  U.  a 
487,  46  L.  ed.  1005,  22  Sup.  Ct.  Rep.  783, 
recognized  that  the  deprivation  of  a  man's 
political  rights    (those  cases  had  reference 
to  the  elective  franchise)  may  properly  he 
alleged  to  have  the  required  value  in  toootj, 
the  court  says:     "Assuming  that  the  sll^ 
gation  [of  value]  should  have  been  made  in 
a  case  like  this,  the  objection  to  ita  omiasioi 
was  not  raised  in  the  circuit  court,  and,  se 
it  could  have  been  remedied  by  amendment, 
we  think  it  unavailing.    The  certificate  vsi 
made  a{to  intuitu.    There  is  no  pecunitiy 
limit  on  appeals  to  this  court  under  |  6  <s 
the  act  of  1891,  chap.  517    (26  Stat  st  L 
826,  828,  U.  S.  Comp.  Stat  1901,  p.  649); 
{The  Paquete  Hahana,  176  U.  S.  677,  68S» 
44  L.  ed.  320,  322,  20  Sup.  Ct.  Rep.  290), 
and  we  do  not  feel  called  upon  to  send  the 
case  back  to  the  circuit  court  in  order  thftt 
it  might  permit  the  amendment.'* 

It  seems  to  me  that  this  question  ••  ^ 
the  value  of  the  matter  in  dispute  wae  t^' 
flciently  raised  in  the  circuit  court;  forthi 
demurrer  to  the  bill  waa,  in  part,  oa  thi 
ground  that  the  facta  stated  did  not  ntfl^ 
a  case  "  within  the  jurisdiction  of  the 
coui*t."  But,  passing  that  view,  I  come  tj 
a  more  serious  matter.  In  cases  of  whidi 
a  circuit  court  may  take  original  coff^ 
zance,  the  value  of  the  matter  in  dispute-^ 
which  is  mentioned  in  the  statute  in  ^' 
vance  of  any  reference  to  the  nature  of  the 
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subject  of  the  action  —  is  as  essential  to 
Jurisdiction  as  is  the  nature  of  the  subject 
of  such  dispute.  And  yet  the  court  says 
that  an  objection  that  the  record  from  the 
circuit  court  does  not  show  an  allegation 
as  to  value  is  unavailing  here,  even  if  such 
allegation  ous^ht  to  have  been  made.  That 
is  a  new,  and  I  take  leave  to  say,  a  start- 
ling, doctrine.  Must  not  this  court,  upon 
its  own  motion,  decline  to  pass  upon  —  in- 
deed, has  this  court,  strictly  speaking,  juris- 
diction to  consider  and  determine  —  the  mer- 
its of  a  case  coming  from  the  circuit  court, 
unless  it  affirmatively  appears  from  the  rec- 
ord that  the  case  is  one  of  which  that  court 
could  take  cognizance?  Is  not  a  suit  pre- 
sumably without  the  jurisdiction  of  a  cir- 
cuit court,  unless  the  record  shows  it  to  be 
one  of  which  that  court  may  take  cogni- 
zance?  Is  it  of  any  consequence  that  the 
parties  did  not  raise  the  question  of  juris- 
diction in  the  circuit  court?  If  the  record 
M]shows  nothing  more  than  that  the  case^arises 
under  the  (institution  and  laws  of  the 
United  States,  and  if  it  does  not  affirma- 
tively appear,  in  some  appropriate  way,  that 
the  value  of  the  matter  in  dispute  is  up  to 
the  required  amount,  has  this  court  juris- 
diction to  consider  and  determine  the  merits 
of  the  case? 

Let  us  look  at  some  of  the  adjudged  cases 
upon  the  general  subject  of  the  jurisdiction 
of  the  Federal  courts,  and  see  what  the  duty 
of  this  court  is  when  its  own  jurisdiction 
does  not  affirmatively  appear  from  the  rec- 
ord, or  when  it  does  not  appeal  that  the 
circuit  court  l.ad  jurisdiction. 

In  Sizer  v.  Many,  16  How.  103,  14  L.  ed. 
863,  which  was  an  action  for  the  infringe- 
ment of  letters  patent:  "The  sum  taxed 
being  less  than  $2,000,  no  writ  of  error  will 
lie  under  the  act  of  1789.  This  act  gives  no 
furisdiction  to  this  court  over  the  judgment 
of  a  circuit  court,  when  the  judgment  is  for 
less  than  that  sum.  .  .  .  The  writ  of  er- 
xx>r  must  therefore  be  dismissed  for  want  of 
Jurisdiction."  In  Broum  v.  Shannon,  20 
How.  55,  58,  15  L.  ed.  826,  828,  which  was 
|in  action  to  enforce  the  specific  execution 
of  a  contract  in  relation  to  the  use  of  a 

Cttent  right:  "The  sum  mentioned  in  the 
11  .  .  .  being  less  than  $2,000,  whatever 
errors  may  be  apparent  in  the  proceedings 
and  decree  of  the  court  below,  we  have  yet 
no  povoer  under  the  act  of  Congress  to  re- 
vise and  correct  them,  and  the  appeal  must 
be  dismissed."  In  Richmond  v.  Milvoaukeej 
21  How.  80,  82,  16  L.  ed.  72,  which  was  an 
action  to  prohibit  the  conveyance  of  certain 
lots:  "There  is  nothing  in  the  allegations 
of  the  parties  or  in  the  evidence  to  show 
that  the  value  of  the  lots  in  question  ex- 
ceeded $2,000,  nor  anything  from  which  it 
can  be  inferred.  The  appeal  must  therefore 
be  dismissed  fw  want  of  jurisdiction  in  this 
court."  In  Pratt  v.  Fitzhugh,  1  Black.  271, 
273,  17  L.  ed.  206,  207,  which  was  a  cause  in 
admiralty:  **  Without  the  fact  of  value  be- 
ing shown  on  the  record,  or  by  evidence  ali- 
unde, the  court  has  no  jurisdiction."  In 
Walker  v.  Vnitcd  States,  4  Wall.  163,  164, 
18  L.  ed.  319,  which  was  an  action  on  a  judg- 
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ment  for  money :  ^  This  court  has  no  appel- 
late jurisdiction,  except  such  as  is  defined 
by  Congress.  The  act  of  Congress  limits  this 
jurisdiction  to  cases  where  the  matter  in 
dispute  exceeds  $2,000.  We  can  no  more 
take  jurisdiction  where  the  matter  does  not 
exceed  [that  sum]  than  we  can  where  it  is 
less  *than  that  sum.  The  amount  in  oontro-[500] 
versy  in  the  case  before  us,  ascertained  in 
conformity  with  the  settled  principles  of  the 
court,  does  not  exceed  $2,000.  We  have, 
therefore,  no  jurisdiction  of  the  writ  of 
error,  and  it  must  be  dismissed."  In  The 
Grace  Oirdler,  6  Wall.  441,  suh  nom.  Lock- 
wood  V.  The  Grace  Girdler,  18  L.  ed.  790, 
which  was  an  appeal  in  admiralty :  "  While 
it  is  true  that  the  greater  part  of  the  loss 
fell  upon  Lockwood,  as  owner  of  the  Ariel 
and  her  belongings,  there  is  nothing  in  the 
record  which  shows  that  the  damage  sus- 
tained exceeded  $2,000.  And  this  is  essen- 
tial to  jurisdiction"  In  Ayers  v.  Watson, 
113  U.  S.  595,  598,  28  L.  ed.  1093,  1094,  6 
Sup.  Ct.  Rep.  641,  642,  which  was  an  action 
of  trespass  to  try  title  to  land:  "Diverse 
state  citizenship  of  the  parties,  or  some  other 
jurisdictional  fact  prescribed  by  the  second 
section,  is  absolutely  essential,  and  cannot 
be  waived,  and  the  want  of  it  will  be  error 
at  any  stage  of  the  cause,  even  though  as- 
signed by  the  party  at  whose  instance  it 
was  committed." 

These  cases  relate  to  the  jurisdiction  of 
this  court  under  statutes  prescribing  a  cer- 
tain amount  as  essential,  upon  writ  of  error 
or  appeal,  for  the  review  of  judgments  ren- 
dered in  the  circuit  court. 

Ix>oking  now  at  cases  in  which  the  want 
of  jurisdiction  in  the  circuit  court  has  been 
held  to  preclude  this  court  from  going  into 
the  merits  of  the  case  adjudged,  we  find  in 
King  Bridge  Co,  v.  Otoe  County,  120  U.  S. 
220,  30  L.  ed.  624,  7  Sup.  Ct.  Rep.  552, 
which  was  an  action  upon  county  warrants, 
this  language :  "  It  does  not  appear  that 
the  circuit  court  had  jurisdiction  of  the  ac- 
tion. Unless  the  contrary  appears  affirma- 
tively from  the  record,  the  presumption, 
upon  writ  of  error  or  appeal,  is  that  the 
court  below  was  without  jurisdiction."  In 
Afetcalf  V.  Watertown,  128  U.  S.  587,  32  L. 
ed.  543,  9  Sup.  Ct.  Rep.  173,  which  was  an 
action  upon  a  judgment,  and  in  which  case 
the  question  was  whether  an  action  upon  a 
certain  judgment  was  barred  by  limitation, 
this  court  said:  "We  are  not,  however,  at 
liberty  to  express  any  opinion  upon  the  ques- 
tion of  limitation,  if  the  court  whose  judg- 
ment has  been  brought  here  for  review  does 
not  appear,  from  the  record,  to  have  had 
jurisdiction  of  the  case.  And  whether  that 
court  had  or  had  not  jurisdiction  is  a  ques- 
tion which  we  must  examine  and  determine, 
even  if  the  parties  forbear  to  make  it,  or 
consent  that  the  case  be  *  considered  upon  if  s  [501] 
mtrits."  In  Chapman  v.  Barney,  129  U.  S. 
677,  681,  32  L.  ed.  800,  801,  9  Sup.  Ct.  Rep. 
426,  427,  which  was  an  action  for  trover: 
"  We  are  confronted  with  the  question  of 
jurisdiction,  which  although  not  raised  by 
either  party  in  the  court  below  or  in  thit 
court,  is  presented  by  the  record,  and,  under 
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repeated  decisions  of  this  court,  must  be 
considered."  In  Parker  v.  Ormahy,  141  U. 
8.  83,  35  L.  ed.  655,  11  Sup.  Ct.  Rep.  912; 
"  Did  the  court  below  have  jurisdiction  of 
this  case?  If  jurisdiction  did  not  affirma- 
tively appear  upon  the  record,  it  was  error 
to  have  rendered  a  decree,  whether  the  ques- 
tion of  juriadiotion  tvaa  raiaed  or  not  in  the 
court  below.  In  the  exercise  of  its  power, 
this  court,  of  ita  own  motion,  must  deny  the 
jurisdiction  of  the  courts  of  the  United 
States  in  all  cases  coming  before  it,  upon 
writ  of  error  or  appeal,  where  such  juris- 
diction does  not  affirmatively  appear  in  the 
record  on  which  it  is  called  to  act.'*  In 
Matiingly  v.  Northweatem  Virginia  R.  Co. 
158  U.  S.  57,  39  L.  ed.  896,  16  Sup.  Ct.  Rep. 
727,  which  was  an  action  to  set  aside  cer- 
tain conveyances  and  to  foreclose  a  mort- 
gage: "Although  it  does  not  appoar  that 
uie  question  of  jurisdiction  was  raised  in 
the  court  below  by  any  plea  or  motion,  yet, 
as  the  record  failed  to  affirmatively  show 
jurisdiction,  this  court  must  take  notice  of 
the  defect." 

According  to  the  adjudged  cases,  the  first 
inquiry  which  this  court  should  make  as  to 
any  case  before  it  from  an  inferior  Federal 
court  is  as  to  its  own  jurisdiction.  If  juris- 
diction does  not  appear  from  the  record,  then 
the  writ  of  error  or  appeal  should  be  dis- 
missed. If  it  is  found  to  have  jurisdiction 
for  any  purpose,  then  its  next  duty  is  to 
inquire  as  to  the  jurisdiction  of  the  court 
below.  When  the  latter  court  does  not  ap- 
pear upon  the  record  to  have  jurisdiction., 
then  the  duty  of  this  court  is  to  reverse  the 
judgment  and  remand  the  case  to  be  dis- 
missed for  want  of  jurisdiction.  I  say  "  ap- 
pear upon  the  record  to  have  jurisdiction,'' 
because,  as  we  have  seen,  the  presumption 
is  that  a  cause  is  without  the  jurisdiction 
of  a  Federal  court,  unless  the  contrary  af- 
firmatively appears.  Turner  v.  Bank  of 
North  Amenca,  4  Dall.  8,  1  L.  ed.  718; 
Brown  v.  Keene,  8  Pet.  115,  8  L.  ed.  886; 
Ea  parte  Smith,  94  U.  S.  455,  24  L.  ed.  165; 
Robertaon  v.  Ccasey  97  U.  S.  646,  24  L.  ed. 
1057.  In  Broion  v.  Keene,  Chief  Justice 
Marshall  said:  "The  decisions  of  this 
court  require  that  the  averment  of  jurisdic- 
tion shall  be  positive;  that  the  declaration 
shall  state  expressly  the  fact  on  which  juris- 
[502]  diction  *depends.  It  is  not  sufficient  that 
jurisdiction  may  be  inferred  argumentative- 
ly  from  its  averments." 

To  these  cases  I  will  add  that  of  Mana- 
field,  G.  d  L.  M,  R,  Co.  v.  Swan,  HI  U.  S. 
379,  3S2.  28  L.  ed.  462,  463,  4  Sup.  Ct.  Rep. 
510.  511,  in  which  this  court  said:  "It  is 
true  that  the  plaintiffs  below,  against  whose 
objection  the  error  was  committed,  do  not 
complain  of  being  prejudiced  by  it;  and  it 
seems  to  be  an  anomaly  and  a  hardship 
that  the  party  at  whose  instance  it  was  com- 
miltod  should  be  permitted  to  derive  an  ad- 
vantage  from  it ;  but  the  rule  springing  from 
the  nature  and  limits  of  the  judicial  power  , 
of  the  United  States  is  inflexible  and  with- 
out exception,  which  requires  this  court,  of 
its  own  motion,  to  deny  its  own  jurisdic- 
tion, and,  in  the  exercise  of  its  appellate ' 
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power,  that  of  all  other  courts  of  the  United 
States,  in  all  cases  where  such  jurisdictkm 
does  not  affirmatively  appear  in  the  record 
on  which,  in  the  exercise  of  that  power,  it 
is  called  to  act.  On  every  writ  of  error  or 
appeal,  the  first  and  fundamental  question 
is  that  of  jurisdiction,  first  of  this  court, 
and  then  of  the  court  from  which  the  r» 
ord  comes.  This  question  the  court  is  bound 
to  ask  and  answer  for  itself,  even  when  not 
otherwise  suggested,  and  without  respect  to 
the  relation  of  the  parties  to  it." 

In  the  above  case  of  Bolt  v.  Indiana  Mfg, 
Co.  which  involved  a  question  of  the  juris* 
diction  of  the  circuit  court,  this  court  said: 
"  In  this,  as  in  all  cases,  if  it  appears  that 
the  circuit  court  had  no  jurisdiction,  it  i$ 
the  duty  of  fhia  court  to  ao  declare,  sad 
enter  judgment  accordingly." 

These  principles  have  been  expressly  af- 
firmed by  this  court  in  many  other  casei. 
And  yet,  accoi-ding  to  the  opinion  in  this 
ease,  if  objection  is  not  made  in  the  circuit 
court  to  its  jurisdiction,  it  will  be  unavail- 
ing to  raise  that  question  in  this  court,  and 
we  may  proceed  to  determine  the  merits  of 
the  case.     Such   a  doctrine,  I   repeat,  i»  t 
new  departure.    The  court,  in  effect,  says, 
that  although  it  may  know  that  the  r?c^ 
fails  to  show  a  case  within  the  original  cog- 
nizance of  the  circuit  court,  it  mav  close  \U 
eyes  to  that  fact,  and  review  the  case  on  its 
merits.     In  view  of  the  adjudged  cases,  I 
cannot  agree  that  the  failure  of  parties  to 
raise  a  question  of  jurisdiction  will  relieve 
this  court  of  its  duty  to  raise  it  upon  its 
own  motion.    The  contrary  'view  cannot  bp[MW 
justified.    This  court  may  not  assume  juris- 
diction to  do  that  which  it  has  no  authoritj 
to  do. 

It  will  be  appropriate  to  obsen'c  that  the 
circuit  court  in  effect  propounds  the  ques- 
tion whether  it  had  jurisdiction  of  this  ca^ 
upon  the  record  before  it.  That  question 
necessarily  involves  the  inquiry  whether 
subd.  16  of  S  629  and  |  1979  of  the  Reyiaed 
Statutes  (U.  S.  Comp.  Stat.  1901,  pp.  506 
and  1262)  were  repealed  by  later  acts.  But 
that  point  is  left  undecided,  the  court  only 
assuming  that  those  statutory  provisions  are 
still  in  force,  but  does  not  say  whether  the 
suit  could  be  maintained  under  those  w^ 
tions  or  under  either  of  them  without  allegt* 
tion  or  proof  as  to  the  value  of  the  matter 
in  dispute.  Nor  does  the  court  distinctly 
adjudge  whether  the  case  is  embraced  by  the 
act  of  1887-S8;  but  simply  aaauming  that 
the  allegation  of  value  should  have  been 
made  in  the  bill,  it  proceeds  to  consider  the 
case  upon  its  merits.  The  question  of  the 
jurisdiction  of  the  circuit  court  under  the 
acts  of  Congress,  the  one  certified,  is  thoj 
left  in  the  air,  and  the  case  is  examined  tp^ 
disposed  of  upon  its  merits  just  as  if  juri*' 
diction  of  the  circuit  court  appeared  "o:^ 
the  record.  There  is  no  claim  that  the  ^ 
sential  fact  of  value  appears  anywhere  ^ 
the  record,  either  in  the  bill  or  otherwi^ 
Consequently,  as  already  said,  this  court  ^ 
without  power  to  consider  the  merits. 

ITie  court  says  that  the  plaintiff  had  th« 
right  to  appeal  directly  to  this  court  uiui«^ 
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•  ftct  of  1891^  and  that  the  certifi- 
Qiineoessaiy  to  found  the  jurisdic- 
dg  court  and  could  not  narrow  it. 
MB  not  follow  that  this  court  can 
a  merits  of  the  case,  if  the  circuit 
■  not  appear  to  have  had  jurisdic- 
itermine  the  rights  of  the  parties. 
ITS  may  be  summed  up  as  follows: 
see  is  embraced  hy  that  clause  of 
f  1887-88  which  provides  that  the 
lurt  shall  have  original  cognizance 
aits  of  a  civil  nature,  where  the 
dispute  exceeds,  exclusive  of  inter- 
iosts,  the  sum  or  value  of  $2,000, 
Dg  under  the  Ck>n8titution  or  laws 
itied  States."  2.  That  the  sum  or 
blie  matter  in  dispute  in  such  cases 
Iktional  under  the  statute.  3. 
it  did  not  appear  from  the  record, 
ay,  that  the  matter  *in  dispute  ex* 
I  value  the  jurisdictional  amount, 
t  court  could  not  take  oognizanos 


of  the  case  or  dispose  of  it  upon  its  merits. 
4.  That  least  of  all  does  this  court  have  ju- 
risdiction to  determine  the  merits  of  this 
case.  5.  That  when  a  case  comes  here  upon 
a  certificate  as  to  the  jurisdiction  of  a  cir- 
cuit court,  this  court  may  not  forbear  to  de- 
cide that  question,  and  determine  the  merits 
of  the  case  upon  a  record  which  does  not 
show  jurisdiction  in  the  circuit  court. 

As  these  are  my  views  as  to  the  jurisdic- 
tion of  this  court,  upon  this  record,  I  will 
not  formulate  and  discuss  my  views  upon 
the  merits  of  this  case.  But  to  avoid  mis- 
apprehension, I  may  add  that  my  conviction 
is  that  upon  the  facts  alleged  in  the  bill  (if 
the  record  showed  a  sufficient  value  of  the 
matter  in  dispute),  the  plaintiff  is  entitled 
to  relief  in  respect  of  his  risht  to  be  regis- 
tered as  a  voter.  I  agree  with  Mr.  Justice 
Brewer  that  it  is  competent  for  the  courts  to 
give  relief  in  such  cases  as  thia. 
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]*Fbeo.  T.  Hboeman  et  ah,  etc.,  Plaintiifi  in 

Error,  v,  John  H.  Springeb,  as  ReeeiTer, 

etc.     [No.  169.] 

In  Error  to  the  United  States  Circuit 
Oonit  of  Appeals  for  the  Second  Circuit. 

sUr,  Edtcard  Jaeoba  for  plaintiffs  in  error. 

Mr.  Chauneey  8,  Trua9  for  defendant  ia 
error. 

March  2,  1903.  Judgment  affirmtd  with 
costs,  on  the  authority  of  Bleiatein  v.  Dofi- 
aldaon  Lithographing  Co.  188  U.  S.  239,  ante, 
400,  23  Sup.  Ct.  Rep.  298;  Rohinaon  ▼. 
Belt,  187  U.  S.  41,  ante,  65,  23  Sup.  Ct. 
Rep.  19,  and  the  case  remanded  to  the  cir- 
eiut  court  of  the  United  States  for  the  south- 
mh  district  of  New  York. 


Obobgb  Nbstkb  ei  al,  Plainiiffa  in  Error,  v, 
FsuiK  £.  Chubob.     [No.  179.] 
In  Error  to  the  Supreme  Court    of   the 

State  of  Michigan. 
Mr.  Timothy  E,  Taraney  tar  plaintiffs  in 

error. 

Mr.  Frank  E,  Rohaon  for  defendant  in  er- 
ror. 
March  2,  1903.    Diamiaaed  far  tho  want  of 

JarisdictioD,  on  the  authority  of  Caatillo  v. 

ifcCoimtoo,  168  U.  S.  674,  42  L.  ed.  622,  18 

8ap.  Ct.  Rep.  229. 


Piopix  or  TUB  Statb  of  Ilunois  on  thb 

Relation  of  Geobgb  F.  Ratbubn  et  al., 

Plaintijfa  in  Error,  v.  Hugh  A.  Binnb  ei 

al.     [No.  208.] 

In  Error  to  the  Supreme  Court  of  the 
8Ute  of  Illinois. 

Mr.  Edward  D.  Blinn  for  plaintiffs  in  er- 
ror. 

No  counsel  for  defendants  in  error. 

March  16,  1903.  Diamiaaed  for  the  want 
of  jurisdiction  on  the  authority  of  Caatillo 
T.  McConnieo,  168  U.  8.  674,  42  L.  ed.  622, 
18  Sup.  Ct.  Rep.  229;  Butler  v.  Oage,  138 
U.  8.  62,  34  L.  ed.  869,  11  Sup.  Ct.  Rep.  235; 


Amada  C.  Db  Baoa  et  al,  Administrators, 
etc.,  App(ilants,T.  Untrd  Statbb  ei  al, 

[No.  402.] 

Aopeal  from  the  Court  of  Claims. 

Mr.  H.  C.  Burnett  for  appellants. 

Meaara,  Attorney  General,  Aaaiatani  At- 
torney Qeneral  Thompaon,  and  Lincoln  B. 
Smith  for  appellees. 

March  2,  1903.  Error  hdng  confessed  by 
the  appellees.  Judgment  reveraed,  and  cause 
remanded  with  directions  to  proceed  therein 
according  to  law. 

Bank  of  CoiiiCEBCB,  Plaintiff  in  Error,  v. 
Chables  S.  Wiltsib,  Prosecuting  Attor- 
ney.    [No.  196.] 

In  Error  to  the  Supreme  *Court  of  the[500j 
State  of  Indiana. 

Mr.  Auguatin  Boiee  for  plaintiff  in  error. 
Meaara.  Wm.  L.  Taylor,   Merrill   Moorea, 
and  O.  €.  Hadley  for  defendant  in  error. 

March  16,  1908.  Diamiaaed  tar  the  want 
of  jurisdiction  on  the  author ihr  of  Erie  R. 
Co.  V.  Purdy,  185  U.  8.  148,  46  L.  ed.  847,  22 
Sup.  Ct.  Rep.  605;  MaUett  v.  Vorth  Caro- 
lina, 181  U.  8.  592,  45  L.  ed.  1017,  21  Sup. 
Ct.  Rep.  730;  Mutual  L.  Ina.  Co.  v.  McGrew, 
188  U.  S.  2»1,  ante,  480,  23  Sup.  Ct.  Rep. 
375;  and  cases  cited.  See  case  below,  Re 
Bank  of  Commerce,  153  Ind.  460-^74,  aub 
nom.  Bank  of  Commerce  v.  Wiltaie,  47  L.  R. 
A.  489,  53  N.  E.  950,  55  N.  E.  224. 


HuNTEB  H.  Mos8,  Jb.,  Prosecuting  Attorney, 

etc.,  et  at..  Appellants,  v.  Ellis  Glenn. 

[Na  197.] 

Appeal  from  the  Cirouit  Court  of  the 
United  States  for  the  Northern  District  of 
West  Virginia. 

Meaara.  Wm.  "N.  Miller  and  Hunter  H. 
Moaa,  Jr.  tor  appellants. 

Mr.  C.  C.  Cole  for  appellee. 

March  16,  1903.  Final  order  reveraed  with 
costs,  and  cause  remanded  with  directions  to 
quash  the  writ  of  habeas  corpus  and  dismiss 
tbe  petition.  Baker  v.  Griee,  169  U.  8.  284, 
42  L.  ed.  748,  18  Sup.  Ct.  Rep.  323;  .^nrk- 
uaon  T.  Boucher,  175  U.  8.  184,  44  L.  ed.  124, 


Brie  R.  Co.  v.  Purdy,  185  U.  8.  148,  46  L.  i  20  Sup.  Ct.  Rep.  76;  Iftnnesoto  v.  Brundage, 
ad.  847,  22  Sup.  Ct.  Rep.  605.  See  case  be-  180  V.  S.  499,  45  L.  ed.  639,  21  Sup.  Ct.  Rep. 
low.  People  em  rel.  Olenn  v.  Binns,  192  111.  455;  Dreyer  v.  Illinoia,  187  U.  8.  71,  ante, 
68.  61  N.  E.  376.  79,  23  Sup.  Ct.  Rep.  28. 
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LnuE    Winston,    Plaintiff    in    Error,    v. 

Walker  Winston.     [No.  227.] 

In   Error    to   the   Supreme  Court  of  the 
State  of  New  York. 

Mr,  Eugene  Bvoeeney  for  plaintiff  in  error. 

Mr.  Daniel  E,  Lynch  for  defendant  in  er- 
ror. 
[607]  April  13,  1903.  'Judgment  affirmed  with 
costs,  on  the  authority  of  Bell  v.  Bell,  181 
U.  S.  175,  45  L.  ed.  804,  21  Sup.  Ct.  Rep. 
561;  Streitwolf  v.  Sireitwolf,  181  U.  S.  179, 
45  L.  ed.  807,  21  Sup.  Gt.  Rep.  553;  An- 
drews V.  Andrcivit,  188  U.  S.  14,  ante,  366, 
23  Sup.  Ct.  Rep.  237. 


Aluond  a.  White,  Plaintiff   in   Error,   v. 

Sidney  L.  Wbight  et  al,     [No.  535.] 

In  Error  to  the  Supreme  Court  of  the 
State  of  Minnesota. 

Mr.  Orville  Rinehart  for  plaintiff  in  error. 

Messrs,  Jed  L.  WasKbum  and  Leon  E, 
Lum  for  defendants  in  error. 

April  13,  1903.  Dismissed  for  the  want 
of  jurisdiction,  on  the  authority  of  Easel- 
tine  V.  Central  Hat.  Bank,  183  U.  S.  130,  46 
L.  ed.  117,  22  Sup.  Ct.  Rep.  49;  Union  Mui. 
L.  Ins.  Co.  y.  Kirchoff,  160  U.  S.  374,  40  L. 
ed.  461,  16  Sup.  Ct.  Rep.  318;  Meagher  v. 
Minnesota  Thresher  Mfg.  Co.  145  U.  S.  61 1, 
36  L.  ed.  835,  12  Sup.  Ct.  Rep.  876. 


Fbedebigk  a.  D.  Schultx  et  al.,  Plaintiffs 
in  Error,  v.  August  Heican.     [No.  242.] 
In    Error  to   the   Supreme  Court  of  the 
State  of  Missouri. 

Mr.  Wm.  B.  Thompson  for  plaintiffs  in 
error. 

Messrs.  Hickman  P.  Rodgers  and  George 
E.  Tralles  for  defendant  in  error. 

April  20,  1903.  Judgment  affirmed  with 
costs,  on  the  authority  of  Shumate  v.  He- 
man,  181  U.  S.  402,  45  L.  ed.  922,  21  Sup. 
Ct.  Rep.  645 ;  French  v.  Barber  Asphalt  Pav- 
ing Co.  181  U.  S.  324,  45  L.  ed.  879,  21  Sup. 
Ct.  Rep.  625;  Chadwick  v.  Kelleg,  187  U.  S. 
540,  ante,  293,  23  Sup.  Ct.  Rep.  175;  Fall- 
brook  Irrig.  Diet.  v.  Bradley,  164  U.  S. 
112,  41  L.  ed.  369,  17  Sup.  Ct.  Rep.  56.  See 
Heman  T.  Bohulte,  166  Mo.  409,  66  S.  W. 
163. 


Mabt  J.  Lton  et  al..  Plaintiffs  in  Error,  v. 

Maboabet  Qo3iBB!ET  et  al.     [No.  357.] 

In  Error   to   the   Supreme  Court  of  the 
State  of  Nebraska. 

Messrs.    Lionel   C.   Burr  and  Charles  L. 
Burr  for  plaintiffs  in  error. 

Mr.  J.  H.  Broady  for  defendants  in  error. 

April  20,  1903.  Writ  of  error  dismissed 
for  the  want  of  jurisdiction,  on  the  author- 
ity of  Eustis  V.  Bolles,  150  U.  8.  361,  37  L. 
ed.  nil,  14  Sup.  Ct.  Rep.  131;  Pierce  r. 
Somerset  R.  Co.  171  U.  S.  648,  43  L.  ed.  819, 
19  Sup.  Ct.  Rep.  64;  Qillis  v.  SHnohfield, 
159  U.  S.  658.  40  L.  ed.  295,  16  Sup.  Ct.  Rep. 
131 ;  Missouri  P.  R.  Co.  v.  Fitzgerald,  160 
U.  S.  556,  40  L.  ed.  536,  16  Sup.  Ct.  Rep. 
389.  See  case  below,  Lyon  T.  Oombert,  63 
Neb,  630,  88  N.  W.  774. 
922 


United  Statbb  em  rel.  Henbt  D.  Phuups, 
Plaintiff  in  Error,  v.  Euqenb  F.  Waee, 
Commissioner  of  Pensions.  [Nos.  249, 
250.]  United  States  em  rel.  Hensy  D. 
Phillips,  Plaintiff  in  Error,  v.  Ethan 
Allen  Hitohoook,  Secretary  of  the  Inte- 
rior, et  al.  [Nos.  251,  322.] 
In  Error  to  the  Court  of  Appeals  of  the 
District  of  Columbia. 

Mr.  Henry  D.  Phillips,  propria  persona. 
Messrs.  Attorney  General,  A,  C.  Camphett, 
and  F.  L,  Campbell  for  defendants  in  error. 
April  20,  1903.     Writs  of  error  diamissed 
*for  the  want  of  jurisdiction.   Act  of  March  [80l 
3,   1901,  31  SUt.  at  L.   1189,  chap.  854,  f 
233;  Act  of  Februaij  9,  1893,  27  Stat  at  L. 
434,  chap.  74,  |  8,  U.  S.  Comp.  SUt.  1901, 
p.  573;  Act  of  March  3,  1885,  23  Stat,  at  L. 
443,  chap.  355,  U.  S.  Comp.  SUt.   1901,  p. 
572;  Baltimore  d  P,  R.  Co,  v.  Hopkins,  130 
U.  S.  210,  32  L.  ed.  908,  9  Sup.  Ct.  Rep. 
503 ;  United  States  v.  Lynch,  137  U.  S.  280, 
34  L.  ed.  700,  11  Sup.  Ct.  R^.  114;  Cam- 
eron V.  United  States,  146  U.  S.  633,  36  L 
ed.  1077,  13  Sup.  Ct.  Rep.  184;  South  Caro- 
lina  V.  Seymour,    153    U.  S.  353,  sub  nom. 
United  States  em  rel.  South  Carolina  v.  Sep- 
mour,  38  L.  ed.  742,  14  Sup.  Ct.  Rep.  871. 


Second  National  Bank  of  Righmond, 
.  Kentucky,  Plaintiff  in  Error,  v.  C.  N. 

Fitzpatbick  et  al.     [No.  237.] 

In  Error  to  the  Court  of  Appeals  of  the 
State  of  Kentucky. 

Messrs.  J.  A,  Sullivan  and  John  T,  Shelbji 
for  plaintiff  in  error. 

No  counsel  for  defendanU  in  error. 

April  27,  1903.  Writ  of  error  dismissed 
for  the  want  of  jurisdiction,  on  the  author 
ity  of  Haaeltine  v.  Central  Nat.  Bank,  183 
U.  S.  130,  46  L.  ed.  117,  22  Sup.  Ct  Rep. 
49. 


New  Yobk,  New  Haven,  k  Habtioid  RaOt 

ROAD  Company,  Plaintiff  in  Error,  v.  Pat- 

bick  McKeon.     [No.  611.] 

In  Error  to  the  Court  of  Common  Pleas 
of  Fairfield  County,  Connecticut. 

Mr.  Arthur  M.  Marsh  for  plaintiff  in  er 
ror. 

Messrs.   Robert  E.   DeForest  and   Stiles 
Judson,  Jr.,  for  defendant  in  error. 

April  27,  1903.  Judgment  affirmed  with 
*C06ts  and  interest,  on  the  authority  of[S> 
Wheeler  v.  New  York,  N,  H.  d  H.  R.  Co. 
178  U.  S.  321,  44  L.  ed.  1085,  20  Sup.  Ct 
Rra.  949;  New  York  d  If.  E.  R.  Oo.  r.  Brie- 
tol,  151  U.  S.  556,  38  L.  ed.  269,  14  Snp.  Ct 
Rep.  437;  Arrotosmith  r.  Harmaning,  118 
U.  S.  194,  30  L.  ed.  243,  6  Sup.  Ct  Rm. 
1023 ;  Little  Rock  d  Ft.  8,  R.  Oo.  t.  Worth- 
en,  120  U.  S.  97-102,  30  L.  ed.  689-690,  7 
Sup.  Ct.  Rep.  469;  Daf}idson  ▼.  New  Or- 
leans, 96  U.  8.  97,  105,  24  L.  «d.  616,  680. 
See  case  below,  McKeon  v.  New  York,  N.  ff. 
d  H.  R.  Co.  75  Conn.  343,  63  Atl.  666. 
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Joseph    F.    Cuing,    I'etitiomr,    r.    Ukited 

Stateh.     [No.  612.1 

Petition  for  a  Writ  of  (Vrliornri  to  the 
United  States  Circuit  Court  of  Apix^als  ior 
the  Fourth  Circuit. 

J/r.  Adrian  Posey  for  ))etitioner. 

Messrs,  Attorney  (inm-al  and  Solicitor 
General  Richards  for  r('.s(M>ndent. 

^farch  2,  1903.     Denied. 


KuFAui^  Cotton  Oil  Company  et  a  J.,  Pe- 
titioners,    v,    Stillwell    &    Birrce    and 
Smith-Vatle  Company.     [No.  573.] 
Petition  for  a  Writ  of  Certiorari  to  tb«! 

United  States  Circuit  Court  of  Appeals  for 

the  Sixth  Circuit. 

.Mr,  Wm,  Edgar  Simonds  for  petitioners. 
Mr.  E.  E.  Wood  for  respondent. 
March  2,  1003.    Denied.  ...    . 


Philip  S.  Witherspoon,  Petitioner,  v.  Fbed- 

ERICK  P.  Oloott.     [No.  677.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Fifth  Circuit. 

Mr,  W,  0.  Davis  for  petitioner. 

No  counsel  for  respondent. 

March  2,  1903.     Denied. 


Walter  N.  Diumick,  Petitioner,  v.  United 

States.     [No.  502.] 
0]     *Petition  for  a  Writ  of  C/ertioiari  to  tlu' 
United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit. 

Mr.  George  D.  Collins  for  petitioner. 

Messrs.    Attorney    General    and    Solicitor 
General  Richards  for  respondent. 

March  2,  1903.    Denied, 


WiixtAM  E.  Febguson  ei  al,,  etc.,  Petition- 
ers, V,  Enoch  Helliesen  et  al.  [No.  599.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Second  Circuit. 

Mrsftrs.  James  J,  Mackliu  and  La  Roy  S. 

Cove  for  petitioners. 

Mr.  JVilhelmus  Mynderse  for  respondents. 
March  2,  1903.     Denied. 


William  J.  Hume,  Petitioner^   v.    United 

States.     [No.  608.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Fifth  Circuit. 

Messrs.  J.  D.  Rouse,  Wm.  Grant,  and  H. 
M.  Jordan  for  petitioner. 

Messrs.  Attorney  General  and  Solicitor 
General  Richards  for  respondent. 

March  2,  1903.     Denied. 


Steamship  Eagle  Point,  etc..  Petitioner,  v. 

Liverpool,  Brazil,  &  River  Plate  Steam 

Navigation     Company,     Limited.     [No. 

«13.1 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Third  Circuit. 

Mr.  Wilhclmus  Mynderse  for  petitioner. 

Messrs.  f/arringlon  Putnam  and  Chailis 
C.  Rnrlinqham  for  respondent. 

March  2.  1903.     Denied. 
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Paul  Capdevielle,  Mayor,  etc.,  et  al..  Peti- 
tioners, V.  United  States  ex  rel.  T>.  M. 
KiLPATRiOK  et  al.     [No.  617.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Fifth  Circuit. 

l/r.  Frank  B.  Thomas  for  petitioners. 
.Messrs.  J.  D,  Rouse,  Wm,  Grant  and  H.  M. 

Jordan  for  respondents, 
^farch  2,  1003.     Denied. 

*  ]  io  a  un    OF    Commissioners    of    Wi  lk  ks  ( 5 1 1  | 

CloiNTV  et  ai..  Petitioners,  v.  \\.  X.  Colkk 

&  Co.     [No.  247.] 

Petition  for  n  Writ  of  Ceitiorari  to  th»^ 
United  States  Circuit  Court  of  Appeals  for 
the  Fourtli  Circuit. 

il/r.  A.  C.  Avery  for  petitioners. 

Mcsars.  John  F.  Dillon,  C/ior/t.s  !*riee. 
Hurry  Httbhard,  and  John  M.  Dillon  for 
respondcntss. 

March  9,  1903.     Grunted. 


David  R.  Jii.ian,  Shorifl*.  etc..  */  al.  PHi- 

fittnfrs,  r.  Ckntkal  'I'ki.st  (o.miwnv  rt  al. 

[No.   4.')7.1 

IVtition  for  a  Writ  of  Ceitiorari  to  Uie 
United  State.-^  Circuit  Court  of  AppcuU  fur 
the  Fourth   Circuit. 

Messrs.  A.  ('.  Avery,  Lie  S.  Ortrman.  und 
C.  A.  Mount  joy  for  iK'titioncrs. 

Mr.  Clmrlrfi  Price  for  rcspond«'nts. 

March  9.  1903.     Granted. 


Alphonse  Fmsiieimer,  Petitioner,   v.   City 

of  New  Orleans.     [No.  G12.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Fifth  Circuit. 

Messrs.  J.  L.  Rouse,  Wm.  Grant  and  II. 
M.  Jordan  for  jx-titioncr. 

No  coun.««cl  for  respondent. 

March  9,  1903.     Denied. 


Arthi^  John  Buston,  Petitioner,  v.  Vv^s- 

SYLVANIA  RAILltOAD  CoMI'ANY.      [No.  HJo.] 

Petition  for  a  Writ  of  Ocrtiornri  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Third  Circuit. 

Messrs.  Richard  C.  Dale,  G<o.  W.  Pepper, 
and  Samuel  Dickson  for  petitionee. 

Messrs.  John  G.  Johnson  and  /'.  P.  Prich- 
ard  for  respondent. 

March  9,  1903.     Denied. 


CrKEO  &    rRIPPLE   ChKKK    M  IN  IXC    A    Mll.LTXO 

Company.   Pititioncr.   r.    I  i  \  ia   'I'l  n.nri., 

MlNIN(..      &       "rUAN-SpOKIA  TIOV       Co  Ml' ANY. 

[No.  609.] 

Petition  for  a  Writ  of  Cert  ior.iri  to  ili.' 
Unilcil  States  Circuit  ('ourt  of  -\j»|»ea]s  for 
the    lj;^lith   Circuit. 

Missrs.  (Charles  N.  Thuinafi^  Wm.  11.  lirif- 
aiif.  .111(1  //.  //.  Ijrr  for  |M'liiioMer. 

Mr.  CharliH  J .   it m/ln  s.  Jr..  for  r»*Hpondent. 

Manh   10,   1903.     Granted. 
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(512]  ""Cii ARLE8  B.  KlMBETJ.  ct  ol.,    Petittofiera,  v. 

Chicago  Htdbauuo  Press  Brick  Coic- 

PANY  et  al.     [No.  623.] 

Pi'tition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  hi^lith  Circuit. 

Mr.  Edmund  H,  Smalley  for  petitioners. 

Messrs.  Edtoard  Cunningham,  Jr.,  and  Ed- 
%pard  C.  Eliot  for  respondents. 

March  16,  1903.    Denied, 


Henry  C.  Payne,  Postmaster  General, 
Plaintiff  in  Error  and  Petitioner,  v. 
United  States  ex  rel.  National  Rail- 
way Publication  Company.  [No.  628.] 
Petition  for  a  Writ  of  Certiorari  to  the 
Court  of  Appeals  of  the  District  of  Col- 
umbia. 

Mr.  Solicitor  General  Richards  for  peti- 
tioner. 

No  appearance  for  respondent. 
March  16,  1903.     Granted. 


Henry     C.     Payne,     Postmaster    General, 

Plaintiff    in    Error    and    Petitioner,    v. 

United    Staics   em   rel.    Railway   List 

Company.     [No.  629.] 

Petition  for  a  Writ  of  Certiorari  to  the 
Court  of  Appeals  of  the  District  of  Col- 
uinhiii. 

Mr.  Solicitor  General  Richards  for  peti- 
tioner. 

No  up|)enrunce  for  respondent. 

March  16,  1903.     Granted. 


William  A.  Weight,  Comptroller  General, 
Petitioner,   v.   Louisville   &   Nashville 
Railroad  Company  et  al.     [No.  636.] 
Petition  for  a  Writ  of  Certiorari  to  the  | 

United  States  Circuit  Court  of  Appeals  for  : 

the  Fifth  Circuit 

Mf88rs.  lioykin  Wright  and  John  C.  Hart 

for  petitioner. 

Mr.  Alex.  C,  King  for  respondents. 
March  23,  1903.     Granted. 


United  States,  Petitioner,  «.  ALnno   B. 

Mullins.    [No.  630.] 

Petition  for  a  Writ  of  Certiorari  to  tkt 
United  States  Circuit  Court  of  Appeals  for 
the  Sixth  Circuit 

Messrs.  Attorney  General  and  Bolieitor 
General  Richards  for  petitioner. 

Mr,  Aleoander  Pope  Humphrey  for  re- 
spondent. 

April  6,  1903.    Denied, 

Welkeb  Giyen,  Petitioner,  v,  TntMB-BMorVB- 

LiCAN  Printing  Company  et  aL      [Na 

633.] 

Petition  for  a  Writ  of  Certiorari  to  tht 
United  States  Circuit  Court  of  Appeals  Ibr 
t)ie  Eighth  Circuit. 

Mr,  A.  A,  Lipscomb  for  petitioner. 

Messrs.  A.  B.  Cummins,  Wm,  W.  Dudkf, 
and  L.  T.  Michener  for  respondents. 

April  6,  1903.    Denied. 

John  R.  Clarke,  Petitioner,  v.  Town  or 

Northampton.     [No.  631.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Second  Circuit. 

Messrs.  Fayette  B.  Tiffany,  Henrtf  J. 
Cookinham,  and  John  M.  Thurston  for  peti- 
tioner. 

Messrs.  Fred  Linus  Carroll  and  AndrM 
J.  Nellis  for  respondent. 

April  20,  1903.    Denied. 

Ralph   Moore,  etc..   Petitioner,  v.  South- 
ern Railway  Company.    [No.  663.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Sixth  Circuit. 

Mr,  Henry  H,  Ingersoll  for  petitioner. 
Messrs.  W.  A.  Henderson  and  Leon  Joiff' 

olnion  for  respondent. 
April  20,  1003.    Denied. 


Mexican    National   Railroad    Company, 

Petitioner,  v.  Niel  Jackson.     [No.  038.] 

Petition  for  a  Writ  of  Certioi-ari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Fifth  Circuit. 

Messrs.  Thomas  W.  Dodd  and  J.  W.  Bail- 
ey for  petitioner. 

No  counsel  for  respondent. 
March  23,  1903.    Denied, 


[613] 'Robert  H.Down  MAN  e^oZ.,    Petitioners,  «. 
German  Insurance  Company   of   Free- 
port,  Illinois.     [No.  619.] 
Petition  for  a  Writ  of  Certiorari   to   the 
United  States  Circuit  Court  of  Appeals  for 
the  Fifth  Circuit. 

Mr.  H.  K.  Atkinson  for  petitioners. 
No  counsel  for  re.sjwndent. 
April  6,  1903.    Denied. 
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H.  Bauendahl  k  Co.,  Petitioners,  v.  3kC» 
S.  ^Bernheimer  &  Bro.     [No.  652.]        [*^* 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Second  Circuit. 

Mr.  Adolph  G.  Wolf  for  petitionen. 
Mr.  Max  J.  Kohler  for  respondents. 
April  27,  1903.    Denied. 


S.  Warren  Lam  son  et  al.,  Petitionert,  •• 

Ch\rles    F.   Hutch  ings,   Executor,  «*«• 

[No.  669.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Seventh  Circuit. 

Mr.  Wm.  H.  Bamum  for  petitioners. 

No  counsel  for  respondent. 

April  27,  1903.    Denied. 


Steamship   Ely,   etc.,    Petitioner,  e,  ^^ 
LI  AM  B.  Bo  WRING  et  al.     [No.  672.] 
Petition  for  a  Writ  of  Certiorari  to  "»• 

United  States  Circuit  Court  of  AppesH  v>t 

the  Second  Circuit. 

Messrs.  J.  Parker  Kirlin  and  CharUf  * 

Uic.kox  for  petitioner. 
Mr.  Wilhelmus  Mynderee  for  retpondeBts- 
April  27,  1003.    Denied. 
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GBABLX8   DOHEBTT,    Plaintiff   in   Error,   v. 

Statb  of  Vermont.    [No.  233.] 

In  Error  to  the  Supreme  Court  of  the 
State  of  Vermont. 

Mr.  Tracy  L,  Jeffords  for  plaintiff  in  er- 
ror. 

Mr,  0.  A.  Prouty  tor  defendant  in  error. 

I^fareh  2.  1003.  Dismissed,  on  authority 
of  counad  for  plaintiff  in  error. 

Contracting  k  Building  Company  or  Ken- 
TUCKX,  Petitioner,  v.  Continental  Trust 

GOMPANT.      [No.    184.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Sixth  Circuit. 

Messrs.  Thomas  Emery  and  John  Ford  for 
petitioner. 

No  counsel  for  respondent.  

March  4,  1903.  Dismissed  for  Uie  want  of 
proeeeution. 

I6]*RobertH.  BiLLiNGSLEA,  Pett^toner,  v.  Kan- 
sas City  Southern  Railway  Company 
et  al.     [No.  606.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Fifth  Circuit. 

Messrs.  Presley  K.  Ewing  and  Henry  F. 
Ring  for  petitioner. 

Messrs.  Gardiner  Lathrop,  Thos,  R.  Mor: 
row,  and  8.  W.  Moore  for  respondents. 

March  9,  1008.  Dismissed,  per  stipula- 
tion. 


Schooner    Expresso,    etc.,    Appellant,  o. 

United  States.    [No.  240.] 

Appeal  from  the  District  Court  of  the 
United  States  for  the  Southern  District  of 
Florida. 

Messrs,    H.   A.    Herbert    and    *Benjamin[51B} 
Mioou  for  appellant. 

Mr.  Attorney  General  for  appellee. 

April  8,  1908.  Dismissed,  pursuant  to 
the  10th  Rule. 


Jeremiah  F.  McCarthy  ct  al.  Plaintiffs  in 
Error  and  Appellants,  v.  James  F.  Mc- 
Carthy.    [No.  388.] 

In  Error  to  and  Appeal  from  the  Court 
of  Appeals  of  the  District  of  Columbin. 

Mr.  Chapin  Broum  for  plaintiffs  in  error 
and  appellants. 

Messrs.  C.  C.  Cole  and  Vincent  A.  Sheehy 
for  defendant  in  error  and  appellee. 

March  11,  1003.  Dismissed,  each  party  to 
pay  its  own  costs  in  this  court,  per  stipula- 
tion of  counsel. 


Joshua  M.  Sears,    Plaintiff  in   Error,   h. 

Board  of  Street  Commissioners  of  the 

City  of  Boston.     [No.  283.] 

In  Error  to  the  Supreme  Judicial  Court 
of  the  State  of  Massachusetts. 

Messrs.  Edxcard  W.  Hutohins  and  Henry 
Wheeler  for  plaintiff  in  error. 

Mr.  Thomas  M.  Babson  for  defendant  in 
error. 

April  6,  1903.  Dismissed  with  costs,  per 
stipulation. 


Schooner  Girara  Harana,  etc.,  Appellant, 

r.  United  States.     [No.  239.] 

Appeal  from  the  District  Court  of  the 
(Jnitf^  States  for  the  Southern  District  of 
Florida. 

Messrs.  H.  A.  Herbert  and  Benjamin  Mi- 
eon  for  appellant. 

Mr,  Attorney  Gfneral  for  appellee. 

April  8,  1003.  Dismissed,  pursuant  to 
the  10th  Rule. 


John  Lawrence  et  al..  Trustees,  etc..  Plain* 
tiffs  in  Error,  v.  Board  of  Street  Com- 
missioners OF  THE  City  of  Boston.  [Na 
274.] 

In  Error  to  the  Supreme  Judicial  Court  of 
the  State  of  Massachusetts. 

Mr.  J.  n.  Benton,  Jr.,  for  plaintiffs  in  er- 
ror. 

Mr.  Thomas  M,  Babson  for  defendant  in 
error. 

April  13,  1903.  Dismissed  with  costs,  per 
stipulation. 

John    Lawrence    O'Brien,  Appellant,    v. 

John  H.  Shine,  United  States  Marshal, 

etc.     [No.  531.] 

Appeal  from  the  Circuit  Court  of  the 
United  States  for  the  Northern  District  of 
California. 

Mr.  John  M.  Thurston  for  appellant. 

Messrs.  Attorney  General,  Solicitor  Ger^ 
eral  Richards^  and  Morgan  H.  Beach  for  ap- 
pellee. 

April  17,  1903.  Dismissed  with  coBt»,  on 
motion  of  Mr.  John  M.  Thurston  for  the 
appellant. 

V.  Van  Buren,  Plaintiff  in  Error,  v.  Mar- 
oarrt  U.  McKini.ey.     [No.  260.] 
In  Error   to   the   Supreme  Court  of  the 

State  of  Idaho. 
Jfr.  James  H.  Hawley  for  plaintiff  in  ^r 

ror. 

Mr.  Edgar  Wilson  for  defendant  in  error. 
April    17,   1003.     Dismissed    with    coHts, 

pursuant  to  the  10th  Rule. 


James  P.  Witherow,  Appellant,  v.  Carnegie 
Steel  Company,  Limited.     [No.  270.] 
Appeal    from    the    Circuit    Court  of  the 

United  States  for  the  Southern  District  of 

New  York. 

Mr.  Hector  M.  Hitchings  for  appellant. 

Mr.  John  R.  Bennett  for  appellee. 

April   23,    1903.     Dismissed    with    costs, 

pursuant  to  the  10th  Rule. 


Ci£\'Ei.AND,    Cincinnati,    Chicago    &    St. 

1^)1^18   *Railwat  Company,  Plaintiff  f«[517J 

Error,  v.  Village  of  Clyde,  Ohio.     [No. 

262.1 

In  Error  to  the  Supreme  Court  of  the 
State  of  Ohio. 

1/r.  John  T.  Dye  for  plaintiff  in  error. 

Messrs,  Homer  Metzgar  and  8.  8.  Rich- 
ards for  defendant  in  error. 

April  24,  1903.  Dismissed  witli  costs,  on 
authority  of  counsel  for  the  plaintiff  in  er- 
ror. 


517 


SurREME  Court  of  the  United  States. 


Oct.  T 


Kmerson   Ciiamberlin.    Appcllantj  v.   Pe- 
oria, Decatur,  &   Evansville  Railway  . 
Company  ei  al    [No.  284.) 
Appeal    from    the    Circuit    Court  of  the ' 
Unitcii  States  for  the  District  of  Indiana.      I 
Mr.  Kdward  B.  Whitney  for  appellant. 
Mr.  J.  M.  Dickinson  for  app?llees. 
April   27>  1003.    Dismissed,   per   stipula- 
tion. 


926 


VlR(iINIA-CAROUNA  ClIEMICAL  CoiCPAlT 

fitioner,  v.  Home  Insurance  Compa 
New  York  et  al.     [No.  281.] 
Petition  for  a  Writ  of  Certiorari  i 

United  States  Circuit  Court  of  Appet 

the  Fourth  Circuit. 

Mr.  Henry  A,  M,  Smith  for  petitkx 
Messrs.  Auffvstin  T.  Smythe  and  Ai 

Einfj  for  respondent.**. 
April  27,  1903.    Dismissed  for  the 

of  prosecution. 
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THE  DECISIONS 


OF  THB 


Supreme  Court  of  the  United  States 


AT 


OCTOBER  TERM,    1902. 


•Re  Wn^LIAAf  WATTS.   Petitioner, 


Re  DAVID  SACHS,  Petitioner. 
(See  S.  ('.  Reporter's  ed.  1-36) 

oniempt  —  of  bankruptcy  court  —  advice 
oj  counsel  inducing  judicial  action  of  state 
court. 

drice  of  attorneys  to  a  state  court,  pursuant 
to  which  that  court  compelled  the  surrender 
bj  a  receiver  in  banlcniptcy  of  property  which 
had,  without  the  consent  of  the  state  court, 
been  voluntarily  turned  over  to  him  by  a  re- 
ceiver appointed  by  such  court,  cannot  be 
deemed  to  constitute  contempt  of  the  bank- 
ruptcy court,  where  there  is  no  evidence  that 
their  advice  was  given  otherwise  than  in  good 
faith  and  In  the  discharge  of  their  duty  as 
counsel. 

[Nos.  15,  16,  Original.] 

[rgued  April  SO,   li  j.^.     Decided   May  18, 

190S. 

\S  HABEAS  CQRPUS  and  Certiorari  to 
)  revieir  ft'  sentence  of  contempt  imposed 
f  the  United  States  District  Court  for  the 
>istr]ct  of  Indiana  upon  attorneys  for  ad- 
iee  ^ven  by  them  to  a  state  court,  which  in- 
!iieed  that  court  to  compel  the  surrender  of 
iroperty  in  the  hands  of  a  receiver  in  bank- 
aptcy  appointed  by  the  District  Court.  Pe- 
moners  discharged. 

Statement  by  Mr.  Chief  Justice  Fuller: 
M.  Zier  &  Company,  a  corporation  located 
t  New  Albany,  Indiana,  engaged  in  the  boil- 
nr  manufacturing  businesH,  was  *]iopeles8ly 
Dtolvent  on  and  prior  to  December  30,  1902, 
Jid    some   thousands   of    dollars    had    been 


NOTF.. — On  the  liahility  of  atturnrun  for  von 
empt-  see  note  to  Andernon   v.   Tomptols,   48 

IM>  U.  8. 


drawn  from  its  treasury  by  the  manager  of 
its  affairs  for  the  purpose  of  making  certain 
payments,  of  which  $3,100  had  been  paid  to 
Ryerson  i,  Son,  a  corporation  of  Chicago,  Il- 
linois, and  a  large  creditor  of  the  Zier  com- 
pany, previously  to  December  30,  and  $0,000 
was  on  that  day  placed  by  M.  Zier,  the  man- 
ager of  the  company,  in  the  hands  of  his 
attorney  to  be  paid  over  to  Zier's  sister-in- 
law,  who  was  a  stockholder  and  creditor  of 
the  Zier  corporation.  It  was  arranged  by 
Zier's  attorney  with  the  Chicago  corporation 
on  December  29  that  the  latter  should  aipply 
for  the  appointment  of  a  receiver  of  the 
Zier  corporation,  and  that  the  New  Albany 
Trust  Company  should  be  appointed  receiv- 
er, and  this  resulted  in  a  complaint  filed  by 
the  Ryerson  corporation,  represented  by  W. 
W.  Watts,  a  member  of  the  bar  of  Ken- 
tucky, in  the  circuit  court  of  Floyd  county, 
Indiana,  charging  that  the  Zier  company 
was  insolvent  and  was  dissipating  its  prop- 
erty and  assets,  and  praying  for  the  appoint- 
ment of  a  receiver,  '*and  that  the  court  shall 
make  such  orders  as  shall  be  necessary  and 
proper  for  the  preservation  of  said  property, 
for  the  continuance  of  said  business  for  the 
pur|Kyse  of  completing  unfinished  contracts," 
etc^  to  which  defendant  voluntarily  appeared 
and  con'^ented  to  tlie  appointment  of  the 
New  Albany  Trust  Company  as  receiver. 
The  appointment  was  accordingly  made,  and 
the  tru<^t  company  immediately  qualified  and 
proceeded  to  administer  the  estate  and  wind 
up  its  affairs. 

On  January  10,  the  trust  company,  as  re- 
ceiver, filed  its  report  and  petition,  giving 
an  inventory  and  appnuHement  of  the  assets 
of  Zier  &  Co.,  the  r(>i'fi|)ts  and  expenditures 
of  the  receiver  to  thai  date,  the  particulars 
in  resjMH't  of  oiitnt-anding  contracts;  raising 
the  question  ns  to  the  further  operation  of 
the  plant,  an<l  advising  an  order  for  a  meet- 
ing of  the  crcditoi^  to  consider  that  subject; 
1  requiring   cretlitors   to    prove   their   claims, 
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and  i'MJoininff  them  from  the  prosecution  of 
sniis  except  by  intervention.  A  list  of  the 
creditors  was  attached,  which  included  the 
Inland  Steel  Company,  John  C.  Thurston, 
and  the  Dey  Time  Register  Company. 

The  court  entered  an  order  directing  such 
[3]  nueting  to  be  •held  January  24,  and  notice  by 
mail  to  be  given,  which  was  done,  and  the 
mcetinpf  was  held  on  that  day,  a  large  num- 
ber of  creditors  being  represented,  including 
the  Inland  Steel  Company.  An  order  was 
thereupon  entered  for  payment  of  rent,  the 
completion  of  unfinished  contracts,  for  the 
continuance  of  the  operation  of  the  plant  to 
a  specified  extent,  for  the  issue  of  certificates 
of  indebtedness  to  a  small  amount,  but  that 
no  new  contracts  should  be  made.  It  was 
further  ordered  that  creditors  be  notified  by 
mail  and  by  publication  to  file  their  claims 
on  or  bo  fore  May  II,  and  "that  all  creditors 
and  other  persons  be  and  they  are  hereby  en- 
joined and  restrained  from  prosecuting  any 
claim  or  suit  against  this  estate  except  by 
infervcntion  in  this  cause  or  by  first  obtain- 
ing h'uvr  of  this  court." 

Febninry  (5,  1903,  tlie  Inland  Steel  Com- 
pany, .fohn  C.  Thurston,  and  John  Dey,  do- 
ing business  as  Dey  Time  Register  Company, 
cre<litor=»  of  the  Zier  corporation  to  the 
amounts  of  $!»35,  $16,  and  $100,  respectively, 
filed  their  petition  in  bankruptcy  in  the 
United  States  district  court  for  the  district 
of  Indiana  against  that  corporation  to  have 
it  declared  a  bankrupt.  The  petition  al- 
leged that  the  company  was  hopelessly  in- 
eolvent  and  had  committed,  within  four 
months  next  preceding  the  filing  of  the  peti- 
tion, acts  of  bankruptcy,  which  were  speci- 
fte<l.  It  was  further  alleged  that  it  was  nee- 
es!*ai-y,  for  the  preservation  of  the  estate  of 
Zier  &  Company  and  for  the  benefit  of  ita 
creditors  alike,  that  a  receiver  in  bankrupt- 
cy' l>c  appointed  at  once  to  take  charge  of 
the  alfnirs  of  said  company.  On  February 
II  a  furtlior  petition  was  filed  by  the  Inland 
Steel  Company,  and,  on  the  same  day,  a  sup- 
plemental petition,  in  which  the  appoint- 
ment by  the  circuit  court  of  Floyd  county  of 
a  re<?eiver  and  his  being  put  in  charge  of  the 
insolvent's  property,  were  set  up  as  addi- 
tion:!'  acts  of  bankruptcy. 

The  district  court  thereupon  appointed 
Frodcrirk  D.  Connor  as  receiver,  and  direct- 
ed that  he  should  take  into  his  possession 
tin-  pinnt  of  Zier  &  Company  and  all  its 
otlur  property,  and  further  ordered  that 'the 
New  .\Ili:iny  Trust  Company  should  tlolivcr 
u}\  in  (lie  receiver  all  the  property  of  Zier 
Ai  Conipjiiiy  and  refrain  from  in  any  way  in- 
[4  |terf«'rin«r  with  him.  The  receiver  *immedi- 
ately  qualified  by  giving  bond  as  required  by 
the  court. 

Tebruarj'  13,  1003,  and  before  the  receivcwr 
of  the  district  court  had  made  demand  for 
the  property,  on  learning  of  Mr.  Connor's 
appointment  as  receiver.  Mr.  Watts,  after 
Cfui'^nltin;:  witli  the  local  attornevs  of  Zier 
Sl  (^)n]|)J^ny.  eomniunioated  with  the  district 
judge  and  requested  that  the  Federal  receiv- 
er *ihonId  not  proceed  until  he,  Mr.  Watts. 
<'«'ul«i  procure  an  onler  from  the  Floyd  cir- 
<Miit  fourt  permitting  him  to  do  so.  and 
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could  come  to  Indianapolis,  and  present  to 
the  district  judge  reasons  why  the  receiver 
should  not  h.ivc  been  appointed  by  that 
court,  and  why  his  order  to  that  effect 
should  be  vacated.  The  district  judge  im- 
mediately caused  the  court's  receiver  and  the 
attorneys  interested  in  the  case  to  be  noti- 
fied to  take  no  further  steps  until  a  hearing 
could  be  had  on  the  questions  suggested  by 
Mr.  Watts,  on  February  16,  at  Indianapolis. 
No  further  action  was  taken  by  the  receiver 
of  the  district  court,  but  he  presented  to  the 
Floyd  circuit  court  a  petition  setting  forth 
his  appointment  and  qualification,  toi^ther 
with  a  certified  copy  of  the  order  appointing 
him,  on  the  morning  of  Saturday,  February 
14,  and  asked  the  deliveiy  to  him  of  the 
property  and  effects  of  Zier  &  Company  and 
the  discharge  of  the  trust  company  as  re- 
ceiver. The  Floyd  circuit  court  entered  an 
order  reciting  that  Connor,  as  receiver,  came 
by  his  attorney,  **and  by  leave  and  order  of 
the  court,  and  upon  his  own  motion,  makes 
himself  a  party  to  this  proceeding,  and 
thereupon  by  leave  of  the  court  files  his  veri- 
fied petition  showing  his  appointment  as  re- 
ceiver of  said  M.  Zier  ft  Co.  by  order  of  the 
United  States  district  court  for  the  district 
of  Indiana,"  and  praying  for  the  surrender 
of  the  property ;  "and  the  matter  of  said  pe- 
tition 18  now  continued  until  the  next  tern 
of  this  court."  Saturday,  February  14,  wii 
the  last  day  of  the  term,  and  the  next  tern 
of  the  court  commenced  on  the  0th  day  of 
March. 

On  the  same  day,  February  14,  the  tnwt 
company,  by  Watts,  its  attorney,  filed  its  pe- 
tition, framed  by  him,  which  alleged  that 
the  trust  company  was  carrying  out  as  re- 
ceiver the  terms  of  the  order  of  January  24: 
that  that  order  had  *becn  entered  without [5] 
objection  from  the  Inland   Steel   Company. 
John  C.  Thurston,  or  the  Dey  Register  Coni- 
pany,  or  any  creditor:  that  the  three  last- 
mentioned  creditors  had  filed  a  petiton  in  in- 
voluntary  bankruptcy   against   M.    Zier  A 
Company,   February   0,    1003;    that  supple- 
mental   petitions    were    filed    February   11 » 
1003,  but  that  the  petitions,  although  set- 
ting up  the  receivership  in  the  state  courts 
had  not  shown  to  the  United  States  district 
c(»urt  the  participation  of  the  Inland  Steff' 
Company  in  the  proceedings  of  January  24^ 
its   appearance,   and   the   restraining  orde^^ 
and   injunction:    that  thereupon  the  orde^^ 
had  been  obtained  in  the  bankruptcy  pn^ 
ceedings  appointing  Connor  recei\'er,  and  di 
recting  him  to  take  charge  of  tlie  estate 
M.  Zier  &  Company  in  bankruptcy,  and  di— ■'^ 
recting  the  receiver  of  the  state  court  to  de*'^ 
liver  up  the  property.    The  petition  further"^ 
averred  that  the  creditors  whose  appearance- 
was  noted  in  the  state  court  on  January  24 
had     claims    aggregating    $53^79.61;    that 
creditors  with  claims  aggregating  $11,622.49 
had  filed  claims  with  the  state  court  receiv- 
er, making  a  total  of  $64,902  in  amount,  so 
filed  or  appearing,  out  of  a  total  liability  d 
$7G,403.3ti ;  that  the  total  nuniber  of  credit- 
ors was  seventy-six;   that  thirty-aeTeii  ap- 
peared to  the  action,  and  twenty-five,  includ* 
ing  the  Dey  Time  Register  Company,  bad 
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iUed  their  claims  with  the  state  court  re- 
ctiver,  maicing  a  total  of  sixty-two  credit- 
ors who  had  appeared  or  filed  their  claims. 

That,  with  a  view  to  the  due  observance  of 
the  comity  existing  between  the  state  and 
the  Federal  courts,  and  of  avoiding  a  dash 
of  jurisdiction,  petitioner  had  communicat- 
ed through  its  attorneys  with  the  United 
States  district  judge  and  requested  the  non- 
eoforoement  of  his  order  until  after  the  mat- 
ters in  question  had  been  presented  to  the 
state  court,  with  the  request  that  that  court 
direct  it  and  its  attorneys  to  lay  said  mat- 
ters before  the  jud^  of  the  district  court, 
whereupon  the  district  judge  requested  coun- 
sel to  notify  the  attorneys  of  the  creditors 
petitioning  in  bankruptcy  that  the  matter 
would  be  heard  on  Monday,  February  16,  in 
Indianapolis,  and  that  in  the  meantime  the 
order  appointing  Connor  waa  not  to  be  en- 
forced. 

The  petition  further  alleged  that  the 
)  court  was  about  to  adjourn  *over  to  the  first 
day  of  its  next  term,  March  9;  that  the  or- 
der of  January  24  directed  petitioner  as  re- 
ceiver to  go  on  and  complete  various  con- 
tracts; that  it  had  entered  upon  the  work; 
that  the  operation  of  the  plant  was  for  the 
beneficial  purposes  of  the  estate;  and  that 
the  stoppage  of  the  plant  would  involve  loss 
to  the  creditors  and  many  complicated  ques- 
tions of  damage;  that  it  would  work  great 
hardship  to  leave  the  estate  with  the  court 
adjourned  and  without  instructions  as  to 
what  to  do ;  and  that  the  petitioner  was  this 
court's  oflicer,  and  must  be  ordered  and  di- 
rected by  this  court,  only,  with  respect  to 
the  property  in  its  hands. 

Petitioner  averred  that  the  injunction  and 
restraining  order  of  the  state  court  had  been 
knowingly  violated  b^  the  Inland  Steel  Com- 
pany  and  the  Dey  Time  Register  Company; 
that  these  two  creditors  and  all  other  cred- 
itors were  estopped  from  prosecuting  the  pe- 
tition in  bankruptcy,  and  from  seeking  to 
take  from  petitioner  the  assets  in  its  hands 
as  receiver;  and  that  alt  the  creditors  were 
enjoined  from  prosecuting  any  attempt  to 
take  from  the  receiver  any  of  the  assets  in 
its  hands  except  by  leave.  And,  further, 
tiMt  the  record  in  the  district  court  of  the 
United  States  for  the  district  of  Indiana  did 
not  disclose  all  the  facts  regarding  the  mat- 
tsrs  herein;  that  that  court  had  no  informa- 
tion as  to  the  restraining  orders,  and  estop- 
pels, by  entry  of  appearance,  participation, 
aad  otherwise.  That  the  assets  of  the  Zier 
ecmipany  were  in  cuatodia  legis;  that  the 
parties  had  submitted  themselves  to  this 
forum ;  that  the  court  came  into  lawful  cus- 
tody of  the  property,  and  the  orders  and 
proceedings  were  entered  and  had  before  the 
iDstitution  of  the  bankruptcy  proceedings, 
and  the  attempt  to  oust  this  court  and  re- 
ceirer  therefrom.  Petitioner,  therefore,  as- 
serted its  belief  that  the  district  court,  un- 
der the  peculiar  circumstances  of  the  case, 
would  coincide  with  the  state  court,  if  it 
should  deem  wise  to  enter  orders  specifically 
restraining  the  Inland  Steel  Company,  John 
h,  Thurston,  and  the  Dey  Time  Register 
Oonapany  and  their  attom^s,  Connor,  and 
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the  United  States  marshal  from  further 
prosecuting  any  matters  in  relation  to  ^e 
estate  or  of  the  taking  of  the  assets  in  any 
manner,  except  by  intervention  in  this  ac- 
tion. 

^Petitioner  prayed  for  instructions;  that[7] 
it  should  present  the  Ifacts  to  the  district 
court  of  the  United  States,  either  by  limited 
or  general  appearance  in  the  bankruptcy  pro- 
ceedings, and  ask  such  relief,  if  any,  as  this 
court  might  direct;  and  that  an  injunction 
be  grant^. 

An  order  was  then  entered,  prepared  by 
Mr.  Watts,  embodying  matters  set  up  in  the 
petition,  g^ranting  an  injunction,  oiderinff 
the  operation  of  the  plant  to  continue,  and 
directing  the  receiver,  through  its  attorneys, 
to  proc^  to  Indianapolis  and  there,  by  a 
limited  appearance,  to  lay  before  the  dOistrict 
court  the  facts  with  regard  to  the  matters 
herein,  and  to  suggest  to  that  court  the  or- 
ders of  this  court>  and  its  belief  that  with 
full  information  of  the  facts  the  order  of 
that  court  would  at  most  have  been  a  direc- 
tion for  application  to  be  made  to  this  court 
for  the  delivery  of  the  asseto  to  the  receiver 
or  trustee  of  the  district  court.  It  was  fur- 
ther orders  that  the  Inland  Steel  Company 
John  L.  Thurston,  and  the  Dey  Time  Regis- 
ter Company  show  cause  why  th^  should 
not  be  punished  for  contempt  in  disobeying 
the  orders  of  this  court  by  taking  action 
without  obtaininff  leave. 

On  Monday,  F^ruary  16,  Mr.  Watte,  with 
the  vice  president  of  the  New  Albany  Trust 
Company,  receiver,  appeared  in  the  district 
court  at* Indianapolis,  and  the  proceedings  in 
the  stete  court,  including  the  petition  and 
order  of  February  14,  were  laid  before  that 
court,  and  hearing  was  had  that  day  and  on 
February  17.  At  the  conclusion  of  the  ar- 
gument the  district  judge  announced  his 
ruling  that  the  court  m  bankruptcy  had  su- 
preme and  exclusive  jurisdiction  in  the  mat- 
ter ;  and  asked  Mr.  Watte  and  the  represent- 
ative of  the  trust  company  if  it  were  not 
better  to  avoid  the  clash  of  jurisdiction  by 
volunterily  turning  the  propertv  over  to  the 
Federal  receiver,  indicating  at  the  same  time 
th.it  otherwise  it  would  be  his  duty  to  exert 
the  power  of  the  court  in  vindication  of  ite 
jurisdiction.  Mr.  Watte  and  his  colleague 
thereupon  announced  that  the  properly 
would  be  turned  over  to  the  Federal  receiv- 
er. Mr.  Watte  at  the  same  time  steted  to 
the  court  that  he  would  do  all  in  his  power 
to  see  that  the  proceedings  in  the  stete  court 
of  February  14  were  *stricken  out»  and  that[8] 
he  would  endeavor  to  have  the  state  court 
make  an  order  directing  the  surrender  of 
the  property. 

The  district  court,  on  February  17,  made 
the  following  order: 

"This  cause  coming  on  now  to  be  heard 
upon  the  petition  of  Frederick  D.  Connor, 
filed  herein  on  the  16th  day  of  February,  a. 
D.  1903,  for  the  instruction  of  the  court  con- 
cerning the  property  and  assete  of  said  M. 
Zier  &  Company,  wnich  are  now  in  the  pos- 
session of  the  New  Albany  Trust  Company, 
as  receiver  of  the  Floyd  circuit  court,  in  a 
suit  therein  pending  against  said  M.  Zier  ft 
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Company,  because  of  their  insolyency;  and 
the  petitioning  creditors  in  this  cause  and 
fluid  Connor,  receiver  aa  aforesaid,  being  now 
present  and  represented  bv  G^eorse  H.  Hester 
and  William  Wilhartz,  their  solicitors,  and 
said  New  Albany  Trust  Company,  receiver 
as  aforesaid,  being  now  present  and  repre- 
sented by  Heniy  £.  Jewett,  its  vice  presi- 
dent, and  by  William  W.  Watts,  its  solicitor, 
and  after  argument  by  counsel,  the  said  New 
Albany  Trust  Company,  aa  receiver  of  the 
Floyd  circuit  court,  by  its  said  vice  presi- 
dent, having  voluntarily  offered  and  agreed, 
by  and  with  the  consent  and  approval  of 
said  William  W.  Watts,  its  solicitor,  in  open 
court,  to  surrender  full  and  immediate  pos- 
session and  control  of  the  property  and  as- 
sets of  said  M.  Zier  ft  Company,  in  its  pos- 
session or  under  its  control,  as  receiver  of 
the  Floyd  circuit  court,  to  said  Connor,  as 
receiver  of  this  court,  upon  the  presentation 
by  him  to  said  New  Albany  Trust  Company 
of  a  certified  copy  of  the  order  for  his  ap- 
pointment as  such  receiver  heretofore  made 
by  this  court.  It  is  now  hereby  ordered  by 
the  court  that  said  Connor,  receiver  as  afore- 
said, forthwith  present  a  certified  copy  of 
the  order  for  his  appointment  as  such  re- 

•  ceiver  to  the  said  New  Albany  Trust  Com- 
pany, and  immediately  thereupon  take  full 
possession  and  control  of  the  property  and 
assets  of  said  M.  Zier  &  Company  that  are 
now  in  the  possession  or  under  the  control  of 
said  New  Albany  Trust  Company,  as  receiv- 
er of  the  Floyd  circuit  court." 

On  February  19  the  trust  company  by  its 
vice  president  filed  a  report  in  the  Floyd  cir- 
cuit court,  in  which  it  stated  that,  in  pur- 
suance of  the  order  of  the  court,  it  had  ap- 

[9]peared  before  the  ^district  judge  in  Indian- 
apolis on  Monday,  February  16,  and,  upon 
the  Ilea  ring  in  that  court,  the  receiver  had 
stated  that  it  was  ready  and  willing  to  de- 
liver to  the  receiver  appointed  by  the  Feder- 
al court  all  the  property  and  assets  of  Zier 
&  Company  in  its  hands;  that  it  had  not  yet 
lieen  able  to  make  up  its  accounts  as  receiv- 
er, but  was  preparing  the  same  to  submit  to 
the  court,  and  was  willing  to  turn  over  all 
the  property  to  the  Federal  receiver;  and 
prayed  leave  from  tlie  court  to  do  so.  The 
company  further  asked  that,  upon  the  pre- 
sentation and  approval  of  its  accounts  as  re- 
ceiver, its  resignation  be  accepted,  and  that 
it  be  fully  and  finally  discharged. 

On  the  same  day  Connor  demanded  of  the 
trust  company  the  property  of  Zier  A  Com- 
pany in  its  possession.  tx>  which  that  com- 
pany at  once  replied  that  it  had  that  morn- 
ing'filed  before  the  judge  of  the  Floyd  cir- 
cuit court,  in  chambers,  a  report,  a  copy  of 
which  was  attached;  that  the  judge  had 
stated  orally  tliat  he  wished  the  property 
held  until  the  accounts  of  the  trust  company 
as  receiver  were  rendered  and  passed  on; 
that  the  company  thought  tliis  might  be 
done  the  next  day,  and  desired,  if  Connor  was 
willing,  to  defer  action  until  then,  because  it 
would  "reliove  us  of  enibarrnssniont  in  the 
premises.  On  the  other  hand,  if  you  insist 
on  immediate  surrender  of  the  property  to 
vou,  we  are  bound  to  say  that  we  believe 
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that  to  carry  out  in  good  faith  the  imdflr- 
standing  with  the  honorable  Judge  of  tks 
United  States  court  of  Indianapolis  and  our 
vice  president,  H.  E.  Jewett,  we  ougfat  is 
surrender  the  property  to  you  at  once.* 
Connor  declined  to  grant  further  time,  and 
the  trust  company  turned  over  to  bim  the 
plant  of  Zier  t  Company,  which  constituted 
all  the  property  of  that  company  exoept  eer- 
tain  books  and  oash.  Connor  immediate^ 
took  possession  of  the  propertyr  and  put 
watchmen  in  charge  to  hola  the  same  for 
him. 

On  February  20  the  United  States  Tube 
Company    presented    to  the  Flojd  eirenit 
court,  "  in  vacation,  at  chambersy**  a  peti- 
tion signed  and  verified  by  D.  A.  Sachs,  !■ 
which  it  was  set  forth  that  the  trust  com- 
pany,  as  receiver,  had  wrongfully  tumad 
over  and  aurrendered  the  possession  of  the 
boiler  plant  of  Zier  k  Company  to  Connor, 
the  receiver  in  bankruptcy,  and  was  *thieat-[10] 
ening  to  turn  over  to  Connor  all  the  other 
assete  of  Zier  k  Company  in  its  hands.    Pe- 
titioner therefore  prayed  that  the  trust  com- 
pany be  cited  to  appear  before  the  court,  in 
chambers,  on  the  afternoon  of  that  day,  and 
sliow  cause  why  it  should  not  be  pnniskeil 
for  contempt;  and  that  if  the  court  found 
that  the  trust  company  had  violated  its  or* 
ders  as  represented  that  it  be  removed  /ran 
its  office  as  such  receiver  and  a  auccessor  bi 
appointed;  and  that  the  trust  company  bi 
required  to  account  immediately  and  tun 
over  to  its  successor  the  property  of  Zier  A 
Company.    On  this  petition  the  judge  of  the 
Floyd  circuit  court  on  the  same  day  entered 
an  order  removing  the  trust  company  froo 
the  receivership,  and  directing  it  to  aeeoant 
for  the  assets  of  Zier  ft  Company.    The  or 
der  further  provided  for  the  appointment  of 
Charles  D.  Kelso  as  receiver,  and  directed 
him,  on  qualification,  to  demand  of  the  tnift 
company  and  Connor  the  inunediate  posMt- 
sion  of  the  property  of  Zier  ft  Companjf 
which  came  into  the  hands  oi  the  trust  con* 
pany  as  receiver,  and,  should  Connor  fail  or 
refuse  to  surrender  the  possession  of  the  ai- 
sets,  that  he  at  once  report  to  the  judge  for 
further  instructions. 

Kelso,  having  qualified,  on  the  same  day 
reported  to  the  judge  at  chambers  that  ht 
had  demanded  of  the  trust  company  the  pot- 
session  of  the  assets  of  Zier  ft  Company,  and 
that  the  trust  company  had  refused  to  sur- 
render the  possession  for  the  reason  that  it 
had  turned  over  the  possession  of  the  plaifc» 
to  Connor,  and  that  as  to  the  other  assets  i<^ 
intended  to  account  forthwith  to  the  judg^ 
of  the  Floyd  circuit  court;  and  that  he  Oxm^ 
demanded  the  property  of  Connor,  who  rs-^ 
fused    to    surrender  the  same.    The  staii^ 
court  then  entered  an  order  that  a  writ  hm 
issued,  directed  to  the  sheriff  of  the  county^ 
requiring  him  immediately  to  seise  and  de- 
liver to  Kelso  all  the  property  which  Con- 
nor had  in  his  possession,  and  forthwith  to 
make  a  return  to  the  court. 

February  21,  Connor  filed  a  petition  in  the- 
district  court,  in  which,  aftor  setting  forth 
the  facts  as  to  the  delivery  of  the  possesmoa. 
of  the  plant  of  Zier  ft  Company  to  him  Fch* 
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tUMry  19,  he  stated  that,  he  retained  poiises- 
tion  of  the  same  until  February  20,  when 
pouession  was  demanded  of  him  by  Kelso, 
]as  'receiver  appointed  by  the  Floyd  circuit 
oourt,  which  demand  he  refused;  that  he 
was  served  with  a  certified  copy  of  the  order 
of  the  Floyd  circuit  court,  and  with  a  writ 
Issued  by  that  court  February  20,  to  the 
sheriff,  requiring  him  forthwith  to  take  pos- 
session of  the  plant  and  the  assets ;  and  that 
the  sheriff  forcibly  took  possession  thereof, 
and  delivered  the  same  over  to  Kelso,  who 
was  then  in  possession. 

The  petition  of  Connor  further  stated: 

TThat  this  petitioner  believes  the  above- 
slated  proceedings  were  procured  to  be  had 
bv  William  W.  Watts,  Esq.,  of  Louisville, 
fimtucky,  who  during  the  continuation  of 
the  Kew  Albany  Trust  Company,  as  receiver 
of  H.  Zier  k  Company,  represented  said 
trust  company  as  such ;  that  said  Charles  D. 
Kelso  is  now  represented  by  one  D.  A.  Sachs, 
Esq.«  of  Louisville,  Kentud^,  an  attornny- 
at-law,  and  that  the  petitioner  believes  that 
said  Sachs  also  assisted  in  procuring  the  or- 
dsrs  of  the  said  Floyd  circuit  court  above  set 
out,  and  the  petitioner  further  says  that  he 
verily  believes  the  forcible  removal  of  said 
proi>erty  from  his  possession  and  control  as 
receiver  appointed  by  this  court  as  aforesaid 
was  brought  about  by  thejoint  action  and 
efforts  of  said  Charles  D.  Kelso,  as  receiver, 
and  Charles  D.  Kelso,  individually,  and  Wil- 
liam W.  Watts,  as  attorney  for  said  New  Al- 
bany Trust  Company,  and  D.  A.  Sachs,  at- 
torney for  said  Charles  D.  Kelso,  receiver." 

The  petitioner  further  prayed  that  Kelso, 
as  receiver  and  indi vidua Uy,  the  sheriff,  the 
deputy  sheriff,  and  the  custodian  of  the 
plant,  and  William  W.  Watts,  as  attorney 
for  the  trust  company,  and  D.  A.  Sachs,  as 
attorney  for  Kelso,  be  required  and  directed 
to  redeliver  the  property  to  petitioner,  and 
be  cited  to  appear  and  show  cause  why  they 
should  not  be  punished  for  contempt. 

On  this  petiuon  the  district  court,  Febru- 
ary 21,  made  an  order  requiring  the  parties 
tiherein  named  to  appear  before  it  at  Indian- 
apolis on  February  25  to  show  cause  why 
t£c^  should  not  redeliver  the  property,  and 
restraining  them  from  in  any  way  interfer- 
ing therewith ;  and  further  ordering  that  the 
parties  show  cause  why  they  should  not  be 
punished  for  contempt.  On  the  same  day, 
the  United  States  district  attorney  *for  the 
district  of  Indiana  filed  informations  in  the 
district  court  against  Kelso,  Watts,  Sachs, 
and  others,  for  contempt  of  the  district  court 
In  disobeying  and  disregarding  its  orders. 
Watts  and  &ich8  filed  separate  answers  and 

Sileas  to  the  rule  to  show  cause  and  to  the  in- 
ormation  against  them,  which  were  tra- 
versed by  the  United  States  district  attor- 
Bey« 

William  W.  Watts,  by  way  of  response  to 
the  mis,  and  plea  to  the  information,  plead- 
ed that  he  was  not  guilty  of  the  alleged  con- 
tempts stated  in  the  rule  and  information, 
or  either  of  them.  He  denied  that  ho  had 
eommitted  or  advised  any  act  of  contempt  of 
the  orders  of  the  district  court,  or  that  he 
bad  in  any  way,  directly  or  indirectly,  or  by 
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aiding  or  advising,  forcibly,  or  in  any  other 
way,  taken  from  the  receiver  in  the  bank- 
ruptcy proceedings  the  property  of  Zier  & 
Company,  or  any  part  ot  it,  or  in  any  way, 
by  aiding,  abetting,  or  advising,  had  with- 
held the  custody  of  said  property  or  any 
part  of  it.  But  he  said  that  the  orders  of 
the  district  court  directing  its  receiver  to 
tske  the  property  of  Zier  A,  Compai<y  into 
its  custody  were  void  because  of  want  of  ju- 
risdiction, and  that  the  possession  of  the 
{>roperty  by  Connor,  receiver,  was  wrongful- 
y  and  unlawfully  obtained,  and  the  retak- 
ing under  the  orders  and  writ  of  the  Floyd 
circuit  court  was  a  lawful  and  proper  tak- 
ing. 

He  then  set  up  the  various  pniceedings 
hereinbefore  enumerated,  and  the  part  he 
to<^  therein;  adding:  "All  this  was  done 
solely  for  the  purpose  of  preventing  any  pos- 
sible conflict  between  the  two  jurisdictions, 
and  it  was  believed  by  this  defendant  and 
respondent,  and  by  the  said  New  Albany 
Trust  Company,  and  by  the  judge  of  the 
Floyd  circuit  court,  that  upon  such  presen- 
tation the  United  States  district  court 
would  rescind  its  said  order  appointing  said 
Frederick  D.  Connor,  as  receiver,  and  direct- 
ing him  to  take  possession  of  said  property 
of  M.  Zier  &  Company.'*  Under  thia>  author- 
ization he  and  the  trust  company  appeared 
at  Indianapolis  on  Monday,  February  16, 
and  exhibited  to  the  district  court  the  order 
of  the  Floyd  circuit  court  authorizing  tlicm 
to  appear,  and  made  a  full  statement  cf  the 
situation  in  the  state  court,  after  which  an 
extended  argument,  the  district  judge  re- 
fused in  any  way  to  reconsider,  modify,  or 
set  aside  his  order,  and  demanded  of  *the  rep- [13] 
resentative  of  the  trust  company  whether  or 
not  it  would  turn  over  the  property,  and 
of  defendant  and  respondent  whether  or  not 
he,  an  counsel  for  the  trust  company,  would 
advibe  it  to  turn  the  property  over,  to  Con- 
nor, as  receiver.  "Under  these  circumstan- 
ceH,  and  not  oUierwise.  and  believing  that 
the  snid  demand  of  said  judge  of  the  said 
United  States  district  court  was  peremp- 
tory, this  defendant  and  respondent,  as  coun- 
sel for  the  said  New  Albany  Trust  Company, 
stated  that  he  would  advise  the  said  New  Al- 
bany Trust  Company  to  turn  over  the  said 
property  to  the  said  Frederick  D.  Connor, 
receiver."  On  February  17,  defendant  and 
the  vice  president  of  the  trust  company  left 
Indianapolis,  and  defendant  supposed  that  it 
was  not  necessary  for  any  order  respecting 
the  hearing  in  the  district  court  February  16 
and  17  to  be  entered,  and  that  no  order 
would  be  entered.  But  an  order  was  en- 
tere<l,  a  fact  which  he  learned  several  days 
thereafter. 

Defendant,  further  answering,  alleged  that 
on  February  19  defendant  and  the  trust  com- 
pany, receiver,  appeared  before  the  judge  of 
the  Floyd  circuit  court,  in  chambers,  and  de- 
fendant, as  attorney  for  the  trust  company, 
then  filed  before  the  judge  of  that  court  a 
written  petition  and  motion,  setting  forth 
what  had  passed  at  Indianapolis,  in  view  of 
which  he  moved  to  strike  out  and  expunge 
from  the  files  the  petition  and  order  of  Fob- 
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judge  c 
Sacha   i 


It-n  fiupBEME  CouBT  OF  TEB  Uhiti*  Stains.  Oct.  Tmt, 

TVMXj   14,   \M3.     This  was  particularly  de-  ing  to  do.     TrauBeripta  of  the  rMordu  wen 

•{r«d,  because  the  district  judge  seemed  to  ittached  a«  exbibita. 

regard  the  petition  and  order  as  oSenrive.  'By  his  leparatc  respooM  and  plea  D.  K.[n\ 
Tbat  defendant  was  in  every  way  in  good  Sachs  denied  the  commission  of  any  art,  or 
faith  endeavoring  to  carry  out  the  under-  the  advising  or  conMnting  to  the  commissioB 
■taudiiii!  at  IndisjiBpolis,  and  advised,  and  at  any  act,  in  disobedience  of  any  order  of 
tX  no  time  gave  any  contrary  advice,  the  the  court  in  the  bankruptcy  case,  or  that  be 
trust  company  to  turn  over  to  Connor,  re-  liad  aided,  abetted,  or  advised  the  takiiu 
eeiver,  all  the  property  of  the  Zier  company.  Froic  the  receiver  the  property  of  Zier  i 
The  response  and  plea  further  averred  that  Company,  or  in  any  way  disob^ed  or  disro- 
Watts  was  much  embarrassed  t^  the  condi-  ^rded,  or  aided  or  abetted  the  disreganlinf 
tlon  of  affairs,  and  felt  that  the  judge  of  the  at,  the  orders  or  decrees  of  the  district  court, 
Floyd  circuit  court  might  misconstrue  his  or  been  guilty  of  any  contempt  in  tJie  ease, 
actions  in  the  premises,  and,  before  (^ing  to  He  said  that  be  flrst  heard  of  the  proceed- 
New  Albany  on  February  19,  1803,  requested  inga  on  Pebmary  18  from  Mr.  Watts,  and  ap- 
his Friend,  D.  A.  Sochi,  a  lawyer  residing  in  peered  before  the  state  judge  and  ottenipted 
Ijxiiaville,  Kentucky,  to  accompany  hira  for  to  explain  the  matter  simply  as  his  friend, 
purpose  of  explaining  his  action  to  the  He  at  no  time  advised  disociedience  or  disre- 

'""   of  the  Floyd  circuit  court,  and  this  gurd  of  the  orders  of  the  district  court  or 

I   accordingly   did.     But   the   judge   of  the  taking  of  the  property  from  Connor,  but, 

tlint  court  was  not  satiifled,  and  entered  a  on     the     contrary,     advised     againiA    tkit 

[14]rule   on    'Watta   to   show   cause   "why   he  course;  and  "that  all  he  did  in  this  matter 

nhoiild  not  be  punished  for  oontempt."  ivaa  without  fee  or  any  consideration  wbat- 

On  the  same  day  the  trust  company  Hied  ever    except    through    friendship    to    Mid 

its  separate   petition,   praying   for  leave  to  Watts."     He  then  believed,  and   is  still  ol 

f    It  over  tlie  property,  and  for  its  discharge  the  opinion,  that  the  receiver  of  the  Floyd 

in   the  premises  on  the  approval  of  its  oc-  circuit  court  had  the  rightful  posBciiion  of 

counts.     But  the  judge  cited  it  aim  to  ahow  the  property,  and  that  the  district  court  did 

caiue.   '  not  have  tba  right  or  authority  to  interfera 

The  pleading  further  aet  forth  the  com-  therewith  In  the  auminary  way  parsaed  here- 

luunication  of  the  trust  company  to  Connor,  in.     The  respoUM  then  set  forth  the  various 

receiver,  and  the  delivery  of  the  property  to  proceedings  in  both  courta,  and  respondent 

him;  and  that  on  Februoir  20  defendant  ap-  asserted  that  on  Monday,  February  i3,  IMJ, 

pesred  before  the  judge  of  the  Floyd  circuit  he  learned  tor  the  first  time  of  the  makii^ 

court  in  obedience  to  bis  request.     On  that  of  the  order  in  the  district  court  dated  Feb- 

day  an  order  was  entered  removing  the  trust  ruary  IT.     He  denied  that  he  had  anything 

company  as  receiver,  and  appointing  Charles  to  do  with  the  proceedings  other  than  the 

D.  Kelso  OS  receiver  in  its  stead,  and  au-  action  he  took  with  a  view  of  extricatin);  Mr. 

thoriiing  him  to  demand  of  Connor  the  prop-  Watts  from  the  complications,  and  "with  > 

erty  of  Zier  ±  Company.     Before  that  order  view  of  avoiding  any  action  that  might  b« 

ivaa  entered  the  trust  company  had,  in  fact,  justly  construed  as  a  violation  of  the  orden 

under  the  advice  of  Watts,  turned  over  the  of  either  court"     He  denied   knowledce  o( 

property  to  Connor,  and  the  response  ond  a  petition  or  order  for  the  property  to  ha 

plea   usserted   that  defendant   did   not   ad-  seized,  and  had  nothing  whatever   to  do  in 

vise,  aid,  connive  at,  or  abet  the  entry  of  ^ny  way  with  the  procuring  of  execution  of 

■aid  order,  and  had  nothing  whatsoever  to  auch  an  order,  or  with  the  forcible  taking  of 

do  with  it.  the  property  or  any  part  thereof  from  tht 

The   mponse  and  pie*  farther  set  forth  rcce^er. 
the  report  of  Kelso,  and  the  entry  of  an  or-        xi,e  responses  and  pleas  having  been  tnv- 

der  directing  the  iaane  of  a  aununary  writ  erged,  evidence,  documentaiy  and  oral,  was 

to  the  sheriff  of  Floyd  coun^,  and  stated:  adduced    at   considerable     length,     and   M 

"This  defendant  and  respondent  did  not  pro-  March    14,    1003,   the  district  court   found 

cure  the  entry  of  said  order,  or  connive  at  Watts  ond  Sachs  eoch  guilty  of  contempt  at 

ita  entiT,  or  advise  ita  entry,  and  did  not  charged   in  the  information  and  rules,  and 

know  of  ita  entry  until  after  it  had  been  en-  sentenced  each  o(  them  to  conflnement  in  the 

tered.     He  h«d  no  connection  whatever  with  j^n  „,  Marion  county  for  sixty  days  and  to 

Defendant  and  rs^ndent  reitwatad  that  ^^he  meantime  the  property  had  be«i[» 

oil  of  his  acta  and  doings  and  advice  after  ,j„t„r^  to  Connor,  receiver,  the  »9,«00  bad 

his  appearsnee   at   Indianapolis  were   with  ^^^       .j  ^^^  (o  him,  and  Zier  ft  Comi^ny 

the  single  purpose  of  having  the  trusty-  ,,^  ,,^  adjudicated  bankrupt. 

,Lul5m  ol  lh.t  purpoie ;  fh.t  b.  did  noth-  th.reupo.  pr»aM  tn  tlllf°P»rt, '»'»  I^" 
ine  aid  «ld  nolbin/^li.  r.to,.«  to  th.  "  «»  «•"•"•  "'SjT.  "1?^  .£ 
rmo».l  ol  Ih.  trmt  »m,.ny  or  Ih.  remov.l  ■"■?.  "d  «»"  di««^  tt.l  »*  ol  Ik. 
ol  Kel«),  .nd  In  no  w.y  did  lio  •dvl,.  .n;  l»l'«oner.  !»  riirittod  to  hUl  on  W.  pa- 
rting Inolting  to  the  retoking  ol  «iid  prop-  wnal  wogniianoe  in  tb«  .um  ol  WOO,  to  bo 
orty  liom  the  huido  ol  Mid  Connor,  lecefv-  entered  into  belore  the  judge  ol  the  t,mtea 
er  and  with  all  tbcoe  natter*  he  had  noth-  SUtea  court  lor  the  diatriet  ol  Indiana^ 
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Re  Watts. 


itr,  David  W.  FairleiKh  argued  thfr 
caiisp«  and,  with  ^fr.  Bernard  Flemier,  filed 
a  brief  for  petitioner  Watts: 

When  a  person  is  imprisoned  by  a  United 
States  court  for  refusing  to  comply  with  an 
order  of  that  court,  and  such  order  is  beyond 
the  jurisdiction  or  power  of  the  court  to 
make,  the  order  itself  is  void,  and  the  order 
punishing  for  contempt  is  likewise  void,  and 
this  court  will,  on  writ  of  habeas  corpus,  dis- 
charge the  person  so  imprisoned. 

Kx  parte  Lange,  18  Wall.  163,  21  L.  ed. 
.S72 :  Ex  parte  itovland,  104  U.  S.  604,  20  L. 
ed.  861;  Ex  parte  Fiak,  113  U.  S.  713,  28 
L,  ed.  1117,  5  Sup.  Ct.  Rep.  724;  Re  Ayere, 
123  U.  S.  443,  31  L.  ed.  216,  8  Sup.  a.  Rep. 
164;  Re  Tjane,  135  U.  S.  443,  34  L.  ed.  219, 
10  Sup.  Ct.  Rep.  760;  Re  Tyler,  149  U.  S. 
164,  37  L.  ed.  689,  13  Sup.  Ct.  Rep.  785; 
Re  Bonner,  151  U.  S.  242,  38  L.  ed.  149,  14 
Sup.  Ct.  Rep.  323;  Re  McKensie,  180  U.  S. 
536,  45  L.  ed.  657,  21  Sup.  Ct.  Rep.  468. 

An  order  of  a  United  States  district  court 
sitting  in  bankruptcy,  commanding  its  re- 
ceiver to  peremptorily  take  from  the  posses- 
sion of  a  receiver  of  a  state  court  property 
in  his  hands  as  such  at  the  time  the  bank- 
ruptcy proeee<lings  were  begun,  is  void. 

Peck  V.  Jenmas,  7  How.  612,  12  L.  ed.  841 ; 

Taylor  v.  Garryl,  20  How.  583,   15    L.    ed. 

1028;  Marshall  v.  Knox,  16  Wall.  551,  21  L. 

wl.  481:   Doe  v.  CliiMresa,  21  Wall.  643,  22 

ii.  ed.  549;  Uovcll  v.  Heyman,  111  U.  S.  182, 

28  L.  ed.  393,  4  Sup.  Ct.  Rep.  355;  Hhiclda 

V.  Coleman,  167  U.  S.  168,  39  L.  ed.  660,  15 

Sup.    Ct.    Rep.    570;     Johnaon    v.    Bishop^ 

Woolw.  324,  Fed.  Cas.  No.  7,373;    Metculf 

V.  Barker,  187  U.  S.  105,  ante,  122,  23  Sup. 

Ct.  Rep.  69;  Pickena  v.  Roy,  187  U.  S.  177, 

ttnte,    128,  23  Sup.  Ct.  Rep.  78;   Louisville 

Trust  Co.  V.  Comingor,  184  U.  S.  18,  46  L. 

•Ki.    413,  22  Sup.  Ct.   Rep.  293;   Bardca  v. 

J'Hrat   Sat.  Bank,   178  U.  S.  524,  44  L.  ed. 

1175,  20  Sup.  Ct.  Rep.  1000. 

A  receiver  appointed  by  a  court  has  no  au- 
thority to  surrender  the  possession  of  the 
property  in  his  hands  without  authority 
from  the  court  which  appointed  him;  and 
the  person  who  so  acquires  the  possesion  of 
the  prop4>rty  from  him  is  in  wrongful  pos- 
«««^Mion :  and  the  court  may  issue  an  appro- 
priate writ  to  restore  the  possession  of  the 
property  to  a  custodian  of  the  court. 

naris  V.  Gray,  10  Wall.  217,  21  L.  ed.  452; 
Bhielda  v.  Coleman,  157  U.  S.  168,  39  L.  ed. 
660.  15  Sup.  Ct.  Rep.  570 ;  White  v.  Sohloerb, 
178  U.  S.  542,  44  L.  ed.  1183,  20  Sup.  Ct. 
Rep.  1007 :  Metcalf  v.  Barker,  187  U.  S.  165, 
ante,  122,  23  Sup.  Ct.  Rep.  78. 

Mr.  W.  H.  H.  Miller  argued  the  cause, 
and.  witli  Mr.  U  .  M.  Smith,  filed  a  brief  for 
p4»litioner  Sachs: 

Tlie  Floyd  circuit  court  was  in  tlie  lawful, 
actual  possession  of  the  property  in  contro- 
versy when  the  bankruptcy  proceeding  com- 
menced. 

First  \al.  Bank  v.  United  States  Encaus- 
tic Tile  Vu.  105  Ind.  227,  4  N.  E.  840:  Prvsa- 
ley  V.  Lamb,  105  Ind.  171,  4  N.  E.  082. 

This  procei^iing  in  state  court  is  not  sub- 
ject to  collateral  attack. 

Phelps  V.  Multiul  Rrsrrve  Fund  Lifr  Is.vo. 
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50  C.  C.  A.  339,  112  Fed.  453;  Weiss  v.  Ouer- 
ineauj  109  Ind.  438«  9  N.  E.  399;  HoUinger 
V.  Reenve,  138  Ind.  363,  24  L.  R.  A.  46.  36 
N.  E.  1114. 

The  suit  in  the  state  court  was  not  under 
an  "insolvency  law." 

Mayer  v.  Uellman,  91  U.  S.  496,  23  L.  ed. 
377;  Carling  v.  Seymour  Lumber  Co.  51  C. 
C.  A.  1,  113  Fed.  483. 

It  is  idle  to  say  that  the  filing  of  the  bill 
and  procurement  of  the  appointment  of  a  re- 
ceiver was  a  fraud  on  the  state  court  because 
preferences  had  bet^n  given;  since,  in  the  ab- 
<vncv  of  bankruptcy  proceedings,  the  pref- 
(  rentes  were  lawful. 

tS^inford  Fork  d  Tool  Co,  v.  Howe,  B.  d  Co, 
157  U.  S.  ;il2,  39  L.  ed.  713,  15  Sup.  Ct,  Rep. 

021  ;  McCormick  v.  Smith,  127  Ind.  230,  26 
N.  E.  825. 

The  rules  of  comity  between  the  state 
court  and  the  United  States  district  court 
sitting  in  bankruptcy  apply  in  all  their 
breadth  and  force. 

Peck  V.  Jenness,  7  IIow.  612,  12  L.  ed. 
841;  Eyster  v.  Qaff,  91  U.  S.  521,  23 
L.  ed.  4U3:  Metcalf  v.  Barker,  187  U.  S.  165, 
ante,  122,  23  Sup.  Ct  Rep.  67;  Carling  v. 
Seymour  lumber  Co,  51  C.  C.  A.  1,  113  Fed. 
4S3. 

if  the  possession  of  the  state  court  is  act- 
ual.  the  fact — if  it  be  a  fact — ^that  the  ju- 
risdiction of  the  bankruptcy  court  is  exclu- 
sive, does  not  warrant  the  latter  court  in 
taking  the  possession  from  the  state  court  by 
.nummary  proceedings. 

Moran  v.  Siurgcs,  164  U.  S.  256,  38  L.  ed. 
981,  14  Sup.  C^i.  Rep.  1019;  The  Oliver  Jor- 
dan, 2  Curt.  414,  Fed.  Cas.  No.  10,503;  Tay- 
lor v.  Carryl,  20  How.  583,  15  L.  ed.  1028; 
The  E.  L.  Cain,  45  Fed.  367 ;  The  James  Roy, 
59  Fed.  784;  Carling  v.  Seymour  Lumber  Co. 
51  C.  C.  A.  1,  113  Fed.  483. 

And  the  fact  that  the  suit  in  the  state 
court  was  not  based  on  a  valid  lien  is  im- 
material. Tlie  power  of  the  bankruptcy 
court  is  as  plenary  when  there  are  liens  as 
when  there  are  not. 

Johnson  V.  Bishop,  Woolw.  324,  Fed.  Cas. 
No.  7,373;  Bradley  v.  Frost,  3  Dill.  457,  Fed. 
Cas.  No.  1,780;  Re  Price,  92  Fed.  987;  Re 
Leny*Tt  Wagon  Co.  110  Fed.  927;  Re  Lessn\ 
100  Fed.  433;  Re  WelU,  114  Fed.  222;  Re 
Ward,  104  Fed.  985;  Smith  v.  Belford,  45 
C.  C.  A.  526,  106  Fed.  658;  Louisville  Trust 
Co.  V.  Comingor,  184  U.  S.  18,  46  L.  ed.  413, 

22  Sup.  Ct.  Rep.  293. 

For  discussion  of  rule  of  comity,  see — 

Covell  V.  Heyman,  111  U.  S.  176,  28  L.  ed. 
390,  4  Sup.  Ct.  Rep.  356. 

The  act  of  1898  {9iS  well  as  of  1867)  pro- 
vides for  intervention  by  a  representative  of 
the  bankruptcy  court  in  a  suit  in  a  state 
court.  This  being  done,  the  bankruptcy 
court  was  bound  to  await  the  decision  of 
tlie  state  court  in  the  ordinary  way. 

Peck  V.  Jenness,  7  How.  612,  12  L.  ed.  841; 
Johnson  v.  Bishop,  Woolw.  324,  Fed.  Cas. 
No.  7,373;  Doe  v.  Childress,  21  Wall.  643,  22 
L.  ed.  549:  Scott  v.  Kelly,  22  Wall.  57,  22 
L.  ed.  729;  Mays  v.  Friiton,  20  Wall.  414,  22 
L.  ed.  389;  Davis  v.  Frirdlander,  104  U.  S. 
.■)70,  20  L.  ed.  818;    Winchester  v.  Heiskell, 
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119  U.  S.  450,  30  L.  ed.  462,  7  Sup.  Ct.  Rep. 
281;  Adams  v.  Crittenden,  133  U.  S.  206, 
8uh  nom.  Adams  v.  Connor,  33  L.  ed.  623,  10 
Sup.  Ct.  Rep.  304;  Ludeling  v.  Chaffe,  143 
U.  S.  301,  36  L.  ed.  313,  12  Sup.  Ct.  Rep.  439. 

The  bankruptcy  court  never  got  lawful 
possession  of  the  property. 

Shields  v.  Coleman,  157  U.  S.  168,  39  L. 
ed.  660,  15  Sup.  Ct.  Rep.  570;  White  v. 
Schloerh,  178  U.  S.  542,  44  L.  ed.  1183,  20 
Sup.  Ct.  Rep.  1007;  Metcalf  v.  Barker,  187 
U.  S.  165,  ante,  122,  23  Sup.  Ct.  Rep.  78; 
Thf  /;.  L.  Cain,  45  Fed.  367 ;  The  James  Roy, 
Mi  Fed.  784;  Moran  v.  Ht  urges,  154  U.  S. 
256,  38  L.  ed.  981,  14  Sup.  Ct.  Rep.  1019. 

Tlie  amendment  to  the  bankrupt  act  of 
February  5,  1903,  making  a  receivership  au 
act  of  bankruptcy,  is  not  retroactive  so  as 
to  tipply  to  this  case. 

Chew  Ueong  v.  United  States,  112  U.  S. 
."»:•(».  28  L.  ed.  770,  5  Sup.  Ct.  Rep.  255;  End- 
I it'll.  Interpretation  of  Statutes,  276;  Mc- 
Kir  en  v.  Den,  24  How.  245,  16  L.  ed.  673. 

Jf  the  amendment  is  not  retroactive,  this 
receivership  was  not  an  act  of  bankruptcy. 

Re  Wilmington  Hosiery  Co.  120  Fed.  180. 

Solicitor  General  Hoyt  argued  the  cauBe 
and  filed  a  brief  for  respondents: 

District  courts  of  the  United  States  have 
jurisdiction  in  cases  of  this  kind. 

Re  }fei  chants*  Ins.  Co.  3  Biss.  162,  Fed. 
CaH.  No.  9,441 ;  Re  Lady  Bryan  Min.  Co.  6 
Nat.  Bankr.  Reg.  252,  Fed.  Cas.  No.  7,980; 
Watson  y.  Citizens*  Sav.  Bank,  2  Hughes, 
200,  Fed.  Cas.  No.  17,279;  Re  Gutwillig,  90 
Fed.  476;  Re  Bruss-Ritter  Co.  90  Fed.  651; 
Re  Rouse,  B.  d  Co.  33  C.  C.  A.  356,  63  U. 
S.  App.  570,  91  Fed.  96;  Lea  v.  George  M. 
West  Co.  91  Fed.  237;  Re  Smith,  92  Fed. 
135;  Re  John  A.  Ether idge  Furniture  Co. 
02  Fed.  329;  Re  Richard,  94  Fed.  633;  Re 
Lengcrt  Wagon  Co.  110  Fed.  927;  Re  Storck 
Lumber  Co.  114  Fed.  360;  Parmenter  Mfg. 
ro.  V.  Hamilton,  172  Mass.  178,  51  -N.  E. 
529;  Harhaugh  v.  Costrlh,  184  111.  110,  56 
N.  E.  363. 

Although  the  proper ty  referred  to  in  this 
case  was  not  summarily  taken  from  the  re- 
ceiver of  the  state  court,  but  was  voluntarily 
surrendered,  the  authorit}-  of  the  district 
court  to  take  summary  action  in  a  proper 
case  can  hardly  be  questioned. 

Re  Lengert  Wagon  Co.  110  Fed.  927; 
Clarke  v.  Lurremore,  188  U.  S.  486,  ante, 
556,  23  Sup.  Ct  Rep.  363;  Bryan  v.  Bern- 
hvimer,  181  U.  S.  189,  45  L.  ed.  815,  21  Sup. 
Ct.  Rep.  557:  Mueller  v.  Nugent,  184  U.  S. 
1 ,  46  L.  ed.  405,  22  Sup.  Ct.  Rep.  269. 

Act<»  similar  to  those  committed  by  peti- 
tioners have  been  held  to  constitute  contempt 
in  the  following  eases: 

Re  Vogel,  2  Nat.  Bankr.  Reg.  427;  Fed. 
Cas.  No.  16,983;  Re  Vlrich,  6  Ben.  483.  Fed. 
Cas.  No.  14,328;  Re  Lit ch field,  13  Fed.  866; 
Kx  parte  Davis,  112  Fed.  139;  Royal  Trust 
Co.  v.  Washburn,  B.  A  I.  River  R.  Co.  113 
Fed.  631 ;  Anderson  v.  Comptois,  48  C.  C.  A. 
1,  109  Fed.  971. 

The  government  of  the  United  States  may, 
by  means  of  physical  force  exercised  through 
m  official  agents,  execute  on  every  foot  of 


American  soil  the  powers  and  functions  that 
belong  to  it. 

Hx  parte  Siehold,  100  U.  S.  395,  25  L.  ed. 
726. 

Mr.  George  H.  Hester  by  speeial  leave 
argued  the  cause,  and,  with  Mr.  William 
Wilhartz,  filed  a  brief  for  interested  parties: 

All  state  laws  for  the  administration  of 
insolvents'  estates,  and  all  actions  and  pro- 
ceedings thereunder,  are  suspended  by  the 
enactment  of  the  general  bankruptcy  law. 

Re  Smith,  92  Fed.  135:  Ttta  v.  Carriere^ 
117  U.  S.  201,  29  h.  ed.  855,  6  Sup.  Ct.  Rep. 
565;  Re  Bruss-Ritter  Co.  90  Fed.  651;  Jita 
V.  George  M.  West  Co.  91  Fed.  237;  Rb 
Rouse,  H.  d  Co.  33  CCA.  366,  63  U.  S. 
App.  570,  91  Fed.  96;  Lothrop  ▼.  Highland 
Foundry  Co.  128  Mass.  120;  Parmenter  Mfg. 
Co.  V.  Hamilton,  172  Ma«8.  178,  61  N.  E. 
529:  Harbaugh  v.  Costcllo,  184  IlL  110,  66 
N.  E.  363:  Re  Outicillig,  90  Fed.  475. 

•The  jurisdiction  of  the  Federal  courts  orer 
the  administration  of  insolvent  estates  is  ex- 
clusive and  supreme. 

Re  Merchants*  Ins.  Co.  3  Biss.  162,  Fed. 
Cas.  No.  9,441;  Re  Smith,  92  Fed.  135;  Har- 
baugh V.  Costcllo,  184  111.  110,  56  N.  E.  363; 
Watson  V.  Citizens*  Sav.  Bank,  2  Hughes, 
200,  Fed.  Cas.  No.  17,279. 

The  jurisdiction  of  the  bankruptcy  court 
being  supreme,  it  may  properly,  by  summary 
process,  obtain  possession  of  property  in  the 
hands  of  an  assignee  or  other  officer  of  a 
state  court. 

Re  John  .1.  Etheridge  Furniture  Co.  92 
Fed.  329 :  White  v.  Schloerb,  178  U.  S.  542, 
44  L.  ed.  1183,  20  Sup.  Ct.  Rep.  1007:  Bryon 
V.  Bernheimei\  181  U.  S.  188.  45  L.  ed.  814, 
21  Sup.  Ct.  Rep.  557;  Mueller  v.  Nugent, 
184  U.  S.  1,  46  L.  ed.  405,  22  Sup.  Ct.  Rep. 
209 :  Re  Tune,  1 15  Fed.  906 ;  Re  Green  Pond 
R.  Co.  13  Nat.  Bankr.  Re^.  118,  Fed.  Cas. 
No.  5,786;  Re  Safe  Deposit  d  Sav.  Inst.  7 
Nat.  Bankr.  Reg.  392,  Fed.  Cas.  No.  12,211; 
Re  Washington  Marine  Ins.  Co.  2  Ben.  292, 
Fed.  Cas.  No.  17,246;  Re  Merchants*  Ins.  Co. 
3  Biss.  162,  Fed.  Cas.  No.  9,441 ;  Re  National 
L.  Ins.  Co.  6  Biss.  35.  Fed.  Cas.  No.  10,046; 
Re  Whipple,  6  Bins.  i516,  Fed.  Cas.  No.  17,- 
512;  Re  Synith,  92  Fed.  135;  Clarke  v.  Lar- 
remore,  188  U.  6.  486,  ante,  655,  23  Sup.  Ct 
Rep.  363. 

Summary  proceedings  are  also  authorized 
to  take  property  from  the  hands  of  a  receiver 
of  a  state  court. 

Re  Merchants*  Ins.  Co.  3  Biss.  162,  Fed. 
Cas.  No.  9,441;  Re  Lengert  Wagon  Co.  110 
Fed.  927;  Re  Storck  Lumber  Co.  114  Fed. 
360;  Re  Bruss-Ritter  Co.  90  Fed.  661;  Piatt 
V.  Archer,  9  Blatchf.  659,  Fed.  Cas.  No. 
11,213. 

The  proceeding  in  the  state  court  for  the 
appointment  of  a  receiver  of  M.  Zier  A  Co. 
was,  in  substance,  a  voluntary  assignment  or 
bankruptcy  proceeding.  Every  asset  of  the 
insolvent  was  placed  by  it  in  the  hands  of 
the  receiver  selected  by  it.  The  purpose  wait 
the  distribution  of  these  assets  among  all 
its  creditors. 

Re  John  A.  Etheridge  Furniture  Co.  92 
Fed.  329;  Re  Stwck  Lumber  Co.  114  Fed. 
360. 
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If  a  nceiver  is  appointed   by  a  Federal  porate  rie^ts;"  and  it  waa  directed  to  eom- 

wurt,  and  aotiuklly  takex  posBeitaioii  of  the  plete  unnniRhed  contractA,  but  b>  nuke  no 

property,  posseasion   will  not  be  yielded  fa>  new  ones.     The  winding  up  of  ttie  buninMB 

a  receiver  lubeequently  appointed  by  a  gtat«  was  contemplated  and  entered  upoD.  Wbeth- 

Gourt,  altliough  tbe  Ruit  in  the  slftte  rourt  er  tlie  transfers  of  93,100  and  99,000  oouM 

mui  comiiien^d   beforp  that  in   the   Federal  have  been  overhauled  in  that  suit  we  itMd 

court.  not  inquire,  bb  Uiey  were  undoubtMlly  acta 

Ea*t  Tvnncsia,  V.  A  Q.  R.  Oo.  v.  Atlanta  of  bankruptcy,  and  &»  Huch  justified  the  *np-[tT] 

i  F.  H.  Co.   16  L.  R.  A.   109,  49  Fed.  ttOSj  plication  to  the  bankruptcy  court     And  tM 

Central  Triul  Co,  v.  ChallOHOoga,  R.  A  C.  K.  operation   of   the    bankrupt^iy   laws   of   the 

Co.  U2  Fed.  950.  United  States  cannot  be  defeated  by  imol- 

Where  a  state  court   has   no  jurisdiction  vent  commercial  corporatioTia  applying  to  be 

ovpr  property,  and  loses  the  actual   posses-  wound  up  under  ttate  statutes.    The  bank- 

sion  thereof  to  the  FederBl  court,  there  re-  ruptcy  law  ia  paramount,  and  the  juriidie- 

nuina  no  possession  by  the  state  court,  either  tion  of  the  Federal  eourta  in  banlniptcy, 

actual  or  constructive.  whsn  properly  invoked,  in  the  adminutra- 

Tlt«  Willamelte   VaUeg,   (J2   Fed.   29.1,   13  tion  of  the  affairs  of  insolvent  perwns  and 

C  C.  A.  635,  29  U.  8.  App.  447,  66  Fed.  565;  corporations,  U  Maentially  exclasive.     Nec- 

Momn  V.  Bturget,  IM  U.  S.  266,  3B  L.  ed.  esaarily,  when  like  pn>ceedingB  in  the  state 

981,  14  Sup.  Ct.  Bep.  1019.  courts  are  determined  by  the  commenceraent 

Where  there   is   neither   actual    nor   con-  of  proceedines  in  bankruptcy,  care  baa  to  be 

■tructive  possession,  there  can  he  no  ob>ititcle  taken  to  avoid  collision  in  renpect  of  proper- 

to  proceeding  summarily ;  and  an  action  thus  ty  in  possession  of  the  state  eonrts.     Such 

taken  cannot  be  invalidated  by  relation.  eases  are  not  cases  of  adverse  posaeaaion,  or 

Moron  T.  Bitirgeg,  154  U.  8.  250,  88  L.  ed.  of  possesNon  in  enforcement  of  pre-existins 

Ml,  14  Sup.  Ct.  Rep.  1019.  liens,  or  in  aid  of  the  bankruptcy  proceed^ 

liie  liankruptcy  court  havinf[  lieen  given  ingg.     The  general  rule  as  between  courts  of 

voluntary  and  peaceable  possession,  the  ques-  concurrent  jurisdiction  is  that  property  ol- 

tion  of  comity  between  the  courts  is  not  in-  ready  in  possession  of  the   receiver  of  one 

rolved,  except  aa  it  applies  to  the  action  of  court  cannot  rightfully  be  taken  from  him 

the  state  court  in  retaking  the  property.     It  without  the  court's  consent,  by  the  receiver 

ia  a  question  of  the  supremacy  of  the  Consti-  of  another  court  appointed  in  a  subneouent 

tvtion  and  laws  of  the  United  States.  unit;  but  that  rule  can  have  only  a  quallHed 

Jle  Tune,  IIG  Fed.  906;  East  Tennessee,  V.  appHcntion    where    winding-up    proceedings 

4  O.  R.  Co.  V.  Atlanta  A  F.  B.  Co.  15  L.  R.  are  superseded  1^  those  in  bankruptcy  as  to 

A.   109,  4S  Fed.   608;   Cenlrol  Truil  Co.  v.  which    the   Jurisdiction    is   not   concurrent. 

Ohatlanooga,  R.  i  C.  K.  Co.  02  Fed.  950.  still  it  obtains  as  a  rule  of  comity,  and  ac- 

Where  property  ii  in  the  cuiitody  of  the  cordingly  the  receiver  of  the  district  court 

bankrupt!^  court,   no   other  court,   and   no  broujfht  his  appointment  to  the  knowledge 

person  acting  under  any  process  from   any  of  the  Floyd  circuit  court  and  requested  t£e 

other  court,  can,  without  the  perniinAion  of  delivery  of  the  assets. 

the  bankruptcy  court,  interfere  with  it:  and        We    think    there    can   be   no   reasonable 

to  so  interfere  is  a  contempt  of  the  bank-  doubt  that  the  judge  of  the  Floyd  circuit 

mptcy  court.  court  and  Messrs.  Watto  and  Sachs  enter- 

Jte  Vogel,  7  Blatchf.  18,  Fed.  Cos.  No,  16,-  Uined  the  conviction  in  good  faith  that  tho 

082;  iforau  v.  Sturges,  164  V.  S.  260,  38  L.  custody  of  the  state  court  could  not  be  law- 

ed.  081,  14  Sup.  a.  Rep.  1018;  Freeman  v,  fully   interfered   with   l^^    the    bankruptcy 

HoiM,  24  How.  460,  IB  L.  ed.  749.  court  l^  summary  proceedings.     ITieir  view 

WHS  that  the  jurisdiction  of  the  state  court 

Mr.   Chief  Justice  FnUer  delivered   the  having  attached,  that  court  wa»,  in  all  clr- 

oplnion  of  the  court:  cumstances,  entitled  to  exercise  it  until  vol- 

In  this  matter  write  of  certiorari  ai  well  untarily  surrendered.     But  if  the  state  court 
aa  of  habeas  corpus  were  issued,  and  the  lec-  had   ttUten   into  consideration   that  7.ier   & 
ord  returned  to  us  includes  the  evidence  be-  Company  had  committed  acta  of  bankruptcy 
low,  which  was  duly  preserved  by  bill  of  ex-  jq  the  matter  of  preferential  transfers;  that 
Mptions.     The  district  court  held  that  a  fla-  the  amendatory  bankruptcy  act  of  February 
grant  contempt  of  the  court  in  bankruptcy  5    J903,  provided  that   acta    of   bankruptcy 
«T»»  committed  on  the  20th  of  February  by  „„„,d  ^,4^  if  a  person  "being  insolvent,  .«p- 
the  taking  the  property  of  Zier  «  Company      ^^  j^^  ^  reoeiiw  or  trustee  for  hi*  prop- 
out  of  the  poss<-«ion  of  .to  reeeiver.in  whose  ^^^      „,  ^^^^^  „,  insolvency  a  receiver  or 
hands   in  the  view  of  the  court   it  Ij^J  b«n         ■;       ^      ^         j  t„  ,j,„^  „,  j,;^ 
TOluntarily    placed;     and    that   def«ldanta  ,    ^      ^    ^J^  „,  ^  ^^^^j  ^  t„,itoiy. 
Watts   and   Sachs  were   so   connected   with         '  ,  >>,     ...   -,  j  at„t^  "  .1^  tk.<  tk     -J.  rsoi 
that  transaction  as  to  subject  them  to  like  "  f  ^/^  "°'*t    ^1'     "?"  ""'■,*^  ;"-f«81 
condemnation.  t*"*."?  ."'t^"^   ^J^.      L'!  ^.^  T 

The  New  Albany  Trust  Company  was  ap-  "dministration  of  affairs  of  insolvent*  ex- 
pointed  receiver  of  the  property  of  Zier  &  clusively  under  the  jurisdiction  of  the  bank- 
Company  under  f  1245  of  the  Revised  Stat-  ruptoy  courts,  it  appears  to  us  that,  instead 
ntea  of  Indiana  providing  that  this  misht  of  continuing  the  application  of  the  Federal 
be  done,  "when  a  corporation  has  been  dia-  receiver  for  three  weeks,  the  court  should 
■olvetl.  or  is  insolvent,  or  is  in  imminent  have  directed  the  surrender  of  the  property 
danger  of  insolvency,  or  has  forfeited  it»  cor-  to  him  at  cjoe,  or  at  leaat  after  tba  T«v«rt, 
ISO  U.  I.        U.  S,  Book  47.                       69  ^^^ 
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of  its  own  receiver  on  its  return  from  In- 
dianapolis. 

The  state  court,  however,  did  not  approve 
of  the  assurance  given  by  its  receiver  at  In- 
dianapolis, and  refused  to  allow  the  surren- 
der of  possession,  so  that  the  delivery  to 
Connor  by  the  trust  company,  presently 
made,  was  unauthorized  by  tne  court,  whose 
receiver  and  officer  the  trust  company  was. 

We  are  not  now  dealing  with  tne  right  of 
the  district  court  to  take  possession  in  invi- 
turn,  but  with  the  voluntary  delivery  of 
property  by  the  officer  of  a  court,  without 
the  court's  consent,  and,  therefore,  unlawful. 
We  say,  **voluntary/'  for  we  decline  to  enter- 
tain the  suggestion  that  the  district  court 
intimidated  the  trust  company  and  Watt's, 
or  that  members  of  the  bar  can  be  intimi- 
dated in  the  discharge  of  their  duty. 

It  is  true  that  the  state  court  had  author- 
ized the  trust  company  and  Mr.  Watts  to 
appear  at  Indianapolis  and  explain  the  situ- 
ation, but  in  doing  so  it  was  attempted  to 
limit  the  operation  of  the  order  to  a  special 
appearance  in  the  bankruptcy  court,  while 
by  the  order  continuing  the  Federal  receiv- 
er's application  it  wa^  attempted  to  make 
him  a  party  to  the  proceedings  in  the  »tate 
court  and  bound  by  them.  Obviously  the 
stale  court  did  not  wish  its  rcceivec  to  be 
bound  by  going  before  the  district  court,  and 
did  wish  the  receiver  of  the  district  court  to 
be  bound  by  his  appearance  in  the  i>tate 
court. 

On  the  other  hand,  the  district  court  made 
an  order  on  February  17,  which  recited  the 
presence  of  the  trust  company  and  of  Watts, 
the  voluntary  offer  of  the  trust  company, 
with  the  approval  of  Watts,  in  open  court, 
to  surrender  possession,  and  then  directed 
Connor  to  present  a  (»ertified  copy  of  the  or- 
der of  February  11  to  the  trust  company, 
and  thereupon  to  take  possession.  Mr. 
Watts  had  no  notice  or  knowledge  of  this 
order  until  February  23,  and  Sachs  Hrst  saw 
it  on  that  day,  though  he  was  informed  of 
its  existence  February  22. 
[29]  •The  situation  February  19  was  this :  The 
trust  company  and  Watts  were  under  rules 
to  show  cause  for  disregard  of  the  orders  of 
the  state  court.  One  had  done,  and  the  oth- 
er had  advised  the  doing,  that  wliich  the 
state  court  had  not  consented  to,  and  it  was 
after  it  had  signified  its  disapproval  that 
the  district  court  receiver  obtained  posses- 
sion without  such  consent.  The  state  court 
thereupon  concluded  that  it  was  entitled  to 
restore  the  status  quo,  and  accordingly  it  en- 
tered the  orders  of  February  20,  under  which 
Connor  was  dispossessed. 

This  was  a  reassertion  of  the  jurisdiction 
which  the  state  court  insisted  it  was  entitled 
to  exercise,  that  it  had  not  voluntarily  part- 
ed with,  or  been  lawfully  deprived  of. 

The  petitioners  were  sentenced  to  impris- 
onment for  contempt  because  of  their  alleged 
participation  in  this  action  of  the  state 
court.  . 

It  is  the  action  of  the  state  court  that  was 
complained  of,  and  the  essence  of  the  alleged 
contempt  was  that,  assuming  that  action 
was  taken  pursuant  to  the  advice  of  these 
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attorneys,  they  were  liable  to  condemnatioB 
for  giving  such  advice.  In  the  ordinaiy  eaae 
of  advice  to  clients,  if  an  attomcnr  acts  In 
good  faith  and  in  the  honest  belief  that  his 
advice  is  well  founded  and  in  the  just  inter- 
ests of  his  client,  he  cannot  be  held  liable 
for  error  in  judgment.  The  preservation  of 
the  independence  of  the  bar  is  too  vital  to 
the  due  administration  of  justice  to  allow  of 
the  application  of  any  other  general  rule. 

But  here  we  do  not  have  the  ordinary  case 
of  advice  to  client^),  but  the  case  of  judicial 
action  alleged  to  have  been  induced  by  the 
advice  complained  of.  The  theory  of  the 
condemnation  is  that  of  conspiracy  between 
the  state  court  and  the  attorneys  to  obstruct 
the  administration  of  justice  and  to  bring 
the  authority  of  the  United  States  court  in- 
to contempt. 

We  are  of  opinion  that  such  charges  ought 
never  to  be  indulged  in,  and  that  the  ulti- 
mate consequences  of  attacks  of  such  a  char- 
acter by  the  courts  of  one  government  on 
the  courts  of  another  are  too  serious  to  al- 
low them  to  be  made. 

The  state  court  was  a  court  of  original 
general  jurisdiction.     On  the  face  of  its  rec- 
ord its  jurisdiction  had  been   properly  in- 
voked, and  been  properly  exercised,  and  was 
not  open  to  collateral  •attack.      Assumin}?[80] 
that  the  proceedings  in  bankruptcy  8U|)er- 
seded  further  proceedings  in  the  state  court, 
and  that  nothing  remained  for  the  Intler  but 
to  direct  the  surrender  of  the  assets  and  the 
winding    up   of   the    accounts,    the   distrirt 
court  was  of  opinion  that  it  might  hy  sum- 
mary proceedings  take  the  assets  out  of  the 
possession  of  the  state  court.     But  Connor's 
possession  was  not  acouired  in   that  waj. 
The  contention  is  that  the  property  was  giv- 
en up  voluntarily  by  the  state  court  receiv- 
er, and  not  in  obedience  to  any  order  entered 
on  summary  proceedings  to  which  that  re- 
ceiver was  a  party.     And  the  difficulty  i* 
that  the  receiver  had  no  power  to  make  the 
surrender  when  it  was  made.     It  w:i8  the 
representative  of  the  state  court.     The  prop- 
erty in  its  hands  was  property  tw  custwiit^ 
IcyiSj  and  it  had  only  such  authority  as  wa:* 
given  to  it  by  the  court,  and  could  not  ex- 
ceed   the    limits    prescribed    by    the   court— 
Witliout  doubt  the  receiver  agreed  to  jnv^ 
up  the  property  in  its  hands  to  the  rcci»ivei^ 
of  the  court  in  bankruptcy  on  the  supiK«i 
tion  that  the  state  court  would  assent  to  i 
doing  so.     But  the  state  court  took  a  differ 
ent   view,   and   therefore  the   possession 
Connor  was  from  its  standpoint  a  wrongfu 
possession. 

In  order  to  the  adequate  enforcement  o: 
the  provisions  of  the  Imnkruptcy  law,  it  i 
necessary'  that  the  powers  of  courts  in  bank 
ruptcy  should  be,  as  they  are,  most  compre 
hensive. 

Section  720  of  the  Revised  Statutes  (U. 
Comp.  Stat.  1901,  p.  581)    provides: 
writ  of  injunction  shall  not  be  granted 
any  court  of  the  United  States  to  stay 
ceedings  in  any  court  of  a  state,  except  i 
oases  where  such  injunction  may  be  author 
izcd  by  any  law  relating  to  proceedings  i 
bankruptcy." 
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By  I  2  of  the  bankruptcy  act  of  1898  (30 
Stat  at  L.  545,  chap.  541,  U.  S.  Comp.  Stat. 
1901,  p.  3421)  the  bankruptcy  courts  are 
empowered  to  "(3)  appoint  receivers  or  the 
marabaU,  upon  application  of  parties  in  in- 
terest, in  case  the  courts  shall  find  it  abao- 
lately  neoessaiy,  for  the  preservation  of  es- 
tates, to  take  charge  of  the  property  of  bank- 
rupts after  the  filing  of  the  petition  and  un- 
til it  is  dismissed  or  the  trustee  is  quali- 
fied;" .  .  .  "(13)  enforce  obedience  by 
bankrupts,  officers,  and  other  persons  to  all 
lawful  orders,  b^  fine  or  imprisonment  or 
fine  and  imprisonment;"  .  .  .  "(15) 
31]  make  such  orders,  *  issue  such  process,  and 
enter  such  judgments  in  addition  to  those 
specifically  provided  for  as  may  be  necessaiy 
for  the  enforcement  of  the  provisions  of  this 
act." 

The  twelfth  general  order  in  bankruptcy 
provides:  ''3.  Applications  .  .  .  for  an 
injunction  to  stay  proceedings  of  a  court  or 
officer  of  the  United  States  or  of  a  state 
shall  be  heard  and  decided  by  the  judge.*' 

But  no  writ  of  injunction  as  such  was 
granted  in  this  case.  The  order  of  February 
11.  for  the  appointment  of  a  receiver,  pro- 
vided that  the  trust  company  should  deliver 
up  the  property  to  the  Federal  receiver,  and 
should  refrain  from  interfering  with  his 
possession  and  control  of  the  same.  That 
order  was  entered  on  the  application  of  the 
Inland  Steel  Company,  which  had  appeared 
in  the  state  court  at  the  creditors'  meeting 
of  January  24,  and  had  interposed  no  objec- 
tion to  the  order  then  entered  for  the  com- 
pletion of  pending  contracts  and  the  running 
of  the  plant  for  that  purpose.  It  was  one  of 
tlie  contentions  in  support  of  the  jurisdic- 
tion of  the  state  court  that  the  Inland  Steel 
Company  was  thereby  estopped  from  resort- 
ing to  the  bankruptcy  court  and  obtaining 
Ihe  appointment  of  a  receiver  there.  In 
Simonaon  v.  Sinshcimery  37  C.  C.  A.  337,  95 
Fed.  948,  it  was  held  by  the  circuit  court  of 
appeals  for  the  sixth  circuit,  in  a  careful 
opinion  by  Taft,  J.,  that  a  creditor  might  be 
estopped  from  filing  a  petition  in  involun- 
tary bankruptcy,  in  the  circumstances  there- 
in detailed,  and  Re  Curtis,  91  Fed.  737,  and 
36  C.  C.  A.  430,  94  Fed.  630,  in  which  a  dif- 
ferent conclusion  was  reached,  was  distin- 
guished. We  express  no  opinion  on  the  mat- 
ter, but  it  shoidd  be  noted,  in  passing,  as 
one  of  the  elements  of  controversy  entering 
into  the  views  of  counsel  in  the  state  court. 

The  completion  of  contracts  by  the  state 
receiver  and  the  procuring  of  materials 
therefor  had  been  authorized  at  the  credit- 
ors' meeting,  in  which  the  petitioning  cred- 
itor participated,  and  the  work  had  been  en- 
tered upon,  and  it  is  possible  that  a  state  of 
facts  might  have  existed  which  would  in- 
volve the  application  of  the  doctrine  of  es- 
toppel to  some  extent. 

We  do  not  understand  it  to  be  contended 
that  the  passage  of  the  bankniptcy  act  in 
.32]  itself  suspended  the  statute  of  Indiana  *in 
relation  to  the  appointment  of  receivers,  but 
only  that  when  uie  proceedings  for  such  ap- 
pointment took  the  form,  as  they  did  here, 
of  winding  up  the  affairs  of  the  insuivcnt 
190  V.  S. 


corporation,  the  proceedings  in  bankruptcy 
displaced  those  in  the  state  court  and  termi- 
nated the  jurisdiction  of  the  latter.  But  the 
acceptance  of  that  view  does  not  necessarily 
involve  the  concession  that  these  attorneys 
were  guilty  of  contempt  of  the  district  court 
because  of  the  action  (»f  the  state  court. 

They  could  not  be  found  guilty  because 
they  believed  and  declared  their  belief  that 
the  state  court  had  iurisdiction,  and  that 
the  district  court  had  not.  Granting  that 
the^  were  mistaken,  it  does  not  follow  that 
their  mistaken  conviction  constituted  con- 
tempt. In  point  of  fact  the  state  court 
agreed  with  them,  and  would  certainly  not 
have  entered  orders  of  whose  validity  it  en- 
tertained any  reasonable  doubt. 

The  distinction  between  the  exclusive  ju- 
risdiction of  the  court  in  bankruptcy,  pro- 
ceeding, as  it  were  in  rem,  to  determine  the 
status  of  a  debtor  and  his  assets,  and  the  ju- 
risdiction over  property  subjected  to  particu- 
lar liens,  and  the  like,  exercised  by  courts 
of  concurrent  jurisdiction,  was  probably 
thought  by  them  not  to  apply  in  the  circum- 
stances existing  here,  and  advice  based  on 
that  opinion  could  not  in  itself  constitute 
contempt. 

What  evidence  is  there  that  these  attor- 
neys, or  either  of  them,  gave  any  advice  or 
took  any  action  in  bad  faith,  not  in  the 
honest  discharge  of  their  duty  as  counsel, 
but  with  the  deliberate  intent  to  have  the 
Federal  court  set  at  defiance  and  its  orders 
treated  with  contempt? 

When  Mr.  Watts  returned  from  Indian- 
apolis he  had  been  disabused  of  his  convic- 
tion that  the  district  court  would  modify 
its  order  of  February  M,  when  fully  in- 
formed of  the  actual  situation  of  the  suit  in 
the  state  court,  and  the  participation  in  the 
proceedings  therein  of  the  creditor  on  whose 
application  that  order  had  been  granted,  and 
he  appears  to  have  earnestly  sought  to  bring 
about  delivery  over  of  the  property,  the  dis- 
charge of  the  trust  company,  and  the  with- 
drawal from  the  record  of  the  petition  and 
order  of  February  14. 

But  he  realized,  when  about  to  appear  lie- 
fore  the  state  court,  *that  his  promise  to  en- [88] 
deavor  to  bring  about  the  surrender  of  the 
property  had  Iwen  made  under  the  pressure 
of  expediency,  and  not  by  reason  of  change 
of  judgment,  and  that  he  had  placed  himself 
in  the  embarrassing  position  of  acting  with- 
out leave  and  in  disregard  of  the  limitations 
of  the  order  he  had  himself  framed  and  pro- 
cured to  be  entered.  This  led  him  to  request 
Mr.  Sachs  to  accompany  him  as  his  friend 
to  New  Albany,  and  assist  in  representing 
his  situation  in  as  favorable  a  lignt  as  pos- 
sible to  the  state  court.  It  is  not  disputed 
that  Mr.  Sachs  visited  New  Albany  solely 
in  obedience  to  the  dictates  of  friendship, 
and  that  he  had  no  connection  whatsoever 
with  the  litigation. 

The  result  was,  however,  and  it  might  ^ell 
have  been  anticipated,  that  it  appeared  to 
the  state  court  that  its  jurisdiction  had  been 
treated  cavalierly  by  the  attorney  who  had 
represented  the  original  complainant,  who 
had  insisted  that  the  court  retained  jurindic- 
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tioTi.  and  who  could  not  deny  that  he  was 
of  the  »ame  opinion  still.  It  was  then,  and 
on  the  20th,  that  Mr.  Sachs,  without  the  tis- 
sent  or  connivance  of  Mr.  Watts,  unless  sus- 
picion be  allowed  to  supply  the  wart  of 
proof,  signed  and  yerified  a  certain  state- 
ment by  the  United  States  Tube  Company, 
which  represented  that  the  trust  company 
had  "  wrongfully,  unlawfully,  and  without 
leave  of  this  court "  turned  over  the  posses- 
sion to  Connor,  and  prayed  for  its  removal, 
and  the  appointment  of  a  successor.  This 
statement  is  recited  in  the  order  of  that  date 
entered  by  the  judge  of  the  state  court,  dis- 
allowing the  application  of  the  truat  com- 
pany to  resign  because  of  its  action  '*  with- 
out leave  or  permission,"  and  stating  that 
"  the  judge  of  this  court,  upon  his  own  mo- 
tion and  because  of  the  open  contempt  of 
said  receiver  for  the  orders,  judgment,  and 
process  of  this  court,  does  now  order  and  di- 
rect that  said  receiver  be  and  it  is  hereby 
removed  from  its  trust."  The  trust  company 
was  ordered  to  account  immediately  for  ail 
the  assets,  and  Kelso  was  appointed  as  re- 
ceiver in. succession  by  the  judge  ''upon  his 
own  motion,"  and  directed  to  demand  posses- 
sion of  the  property,  and  in  case  of  refusal 
to  report  to  the  judge  for  further  action  in 
the  premises.  This  was  followed  by  the 
qualification  of  the  new  receiver,  the  demand 
[34]  •on  Connor,  the  report  of  his  refusal,  the  is- 
sue of  the  writ  to  the  sheriff,  and  its  execu- 
tion. 

Mr.  Sachs  testified  that  on  the  19th  the 
judge  of  the  circuit  court  insisted  on  re- 
taining the  property  and  in  declining  to  ap- 
prove of  the  promise  Mr.  Watts  had  made ; 
that  when  it  was  known  that  the  property 
had  been  delivered  the  judge  still  declined 
to  discharge  Mr.  Watts;  that  on  the  fore- 
noon of  the  20th  the  judge  announced  that 
he  had  made  up  his  mind  to  remove  the  trust 
company  and  appoint  another  receiver ;  that 
he,  Sachs,  expressed  the  opinion  that  if  the 
iudge  did  that  the  better  procedure  would 
be  for  the  new  receiver  to  interplead  in  the 
district  court,  setting  up  all  the  facts  from 
the  beginning  and  obtaining  a  determination 
in  that  court;  that  the  judge  asked  ICelso  to 
bring  the  facts  in  respect  of  the  delivery  of 
the  plant  to  the  oflScial  knowledge  of*  the 
court,  when  he  would  remove  the  trust  com- 
pany and  appoint  Kelso.  That  in  the  after- 
noon Kelso  desired  him  to  sign  the  btnte- 
ment  bringing  the  facts  to  the  couit's  no- 
tice, which  he,  Kelso,  objected  to  doing,  be- 
cause he  was  to  be  appointed  receiver,  and 
Sachs  signed  it  supposing  the  course  to  be 
followed  would  be  an  application  to  the  dis- 
trict court  in  the  nature  of  an  interpleader; 
that  he  did  not  know  what  became  of  the 
paper,  and  did  not  know,  until  after  the 
commencement  of  the  pending  proceedings, 
what  order  had  been  entered  upon  it;  that 
he  did  not  know  that  any  proceedings  were 
contemplated  or  in  course  of  preparation  or 
prepared  with  the  view  of  retaking  the  prop- 
erty; and  did  not  advise  or  assist  in  any 
Huch,  or  believe  any  such  would  be  under- 
token. 
In  seeking  to  extricate  Mr.  Watts  from  his 
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anomalous  position,  Sachs  found  himself  in- 
volved, by  the  attitude  of  the  state  court,  in 
similar  embarrassment,  for  the  tt&te  court 
adhered  to  its  views  as  to  jurisdiction,  and 
insisted  that  it  had  never  voluntarily  yielded 
the  position  it  occupied,  which  afforded  the 
basis  for  testing  the  question.  It  does  not 
seem  to  have  occurred  to  Sachs  that  the 
mere  effort  to  get  an  issue  which  oonld  be 
transmitted  to  Uie  district  court  for  determi- 
nation subject  to  petition  for  review  or  such 
other  appellate  remedy  as  the  bunkruptcy 
act  provided,  could  be  regarded  as  *oon-[ 
tempt  of  that  court,  and  want  of  intention 
to  commit  contempt  is  entitled  to  great 
weight  in  such  circumstances. 

There  is  some  conflict  of  evidence  aa  to 
Sachs's  participation  by  way  of  suggsstion 
in  the  preparation  of  papers  on  the  20th,  or 
knowledge  of  the  preparation  of  the  final 
order  and  writ,  but,  without  attempting  to 
review  the  evidence  and  pass  upon  its 
weight,  we  find  nothing  in  this  conflict  to 
justify  the  conclusion  of  an  intention  to  con- 
temn. 

State  courts  are  entitled  to  the  assistance 
of  the  gentlemen  of  the  bar  in  the  mainte- 
nance of  their  dignity  and  jurisdiction,  and 
the  fearless  discharge  of  their  duty  by  the 
latter  should  not  be  shaken  by  liability  to 
punishment  for  mere  errors  of  judgprent  in 
rendering  such  assistance. 

The  presumption  on  the  verified  response 
and  plea  of  Sachs,  which  was  sustained  by 
his  testimony,  was  that  he  had  not  been  in 
any  way  a  party  to  the  dispossession  of 
Connor,  and  nad  not  advised  it  or  expected 
it;  that  he  not  only  had  not  intended  any 
contempt,  but  had  committed  none.  And  as 
the  record  of  the  state  court  showed  that 
the  orders  were  entered  by  the  judge  of  that 
court  "  upon  his  own  motion,"  that  presump- 
tion could  not  be  overthrown  without  col- 
laterally impeaching  the  record,  and  that  we 
think  was  inadmissible. 

It  has  been  already  assumed  that  the 
bankruptcy  proceedings  operated  to  suspend 
tlie  further  administration  of  the  insolvent's 
estate  in  the  state  court,  but  it  remained 
for  the  state  court  to  transfer  the  assets, 
settle  the  accounts  of  its  receiver  and  close 
its  connection  with  the  matt^*.  Errors,  if 
any,  committed  in  so  doing  could  be  rectified 
in  due  cour.se  and  in  the  designated  way. 

Wc  cannot  but  express  our  regret  at  the 
unfortunate  collision  between  the  two  oourta, 
and  the  belief  that  the  considerate  obeerv- 
ance  of  the  rule  of  comity  is  adequate  to 
avert  such  occurrences. 

We  are  of  opinion  that  there  was  no  legal 
evidence  to  sustain  these  convictions  for  con- 
tempt, and  the  order  in  eadi  case  moat  be, — 

Petitioner  discharged. 


•Mr.  Justice  Harlaa,  concurring;  [3' 

I  concur  in  that  part  of  the  opinion  of  the 
court  which  shows  that  there  waa  no  evi- 
dence whatever  upon  which  to  base  a  judg- 
ment for  contempt  against  Watts  and  Sachs^ 
or  either  of  them.  That  view  of  the  evi- 
dence is  suflicient  to  dispose  of  the  case  with- 
out reference  to  any  other  question  arising 
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on  the  record.  My  concurrence  in  the  judg- 
ment discharging  the  petitioners  is  sold^ 
on  the  ground  just  stated. 


W.  C.  O'NEAL,  Plff.  in  Brr^ 

V. 

UNITED  STATES. 
(See  8.  C.  Reporter's  ed.  86-S8.) 

Error  to  district  court — when  juriadiotum  in 

issue, 

^  Judgment  of  the  district  coart  of  the  United 
States  Imposing  imprisonment  (or  contempt 
cannot  be  reviewed  in  the  Supreme  Court  of 
the  United  States  on  writ  of  error  to  that 
court,  on  the  theory  that  the  case  is  one  "in 
which  the  Jurisdiction  of  the  court  is  in 
Issue"  within  the  meaning  of  the  act  of  March 
3,  1891,  S  5  (26  SUt.  at  L.  826,  chap.  517,  U. 
8.  Comp.  Stat.  1001,  p.  549;,  where  jurisdic- 
tion over  the  person  and  subject-matter  was 
not  challenged,  and  the  question  asserted  in 
the  certificate  of  the  lower  court  was  whether 
It  had  Jurisdiction  to  try  and  punish  the  de< 
fends nt  for  contempt  upon  the  facts  and  for 
the  causes  stated. 

[No.  534.] 

JBubmiitcd  May  i,  190S.      Decided  June  1, 

190S. 

IN  ERROR  to  the  District  Coui-t  of  the 
United  States  for  the  Northern  District 
of  Florida  to  review  a  judgment  of  imprison- 
ment in  contempt  proceedings  for  an  assault 
on  a  trustee  in  bankruptcy.  Dismissed  for 
want  of  jurisdiction. 

The  facts  are  stated  in  the  opinion. 

Mr,  W.  A.  Bloiint  submitted  the  cause 
for  plaintilT  in  error: 

There  is  no  connection  between  the  exer- 
cise of  its  ordinary  appellate  jurisdiction  by 
this  court  and  its  jurisdiction  to  review  spe- 
cial cases  under  acts  of  Ck)ngress  so  permit- 
ting. 

7^'ishimura  Ekiu  v.  United  IStateSf  142  U. 
a  061,  35  L.  ed.  1146,  12  Sup.  Ct.  Rep.  336; 
Re  L,cnnon,  150  U.  S.  393,  37  L.  ed.  1121,  14 
Sup.  Ct.  Rep.  123;  Twiichell  v.  Pennsyl- 
vania, 7  WiUl.  321,  19  L.  ed.  223;  Tinsley  v. 
Anderson,  171  U.  S.  105,  32  L.  ed.  96,  18  Sup. 
Ct.  Rep.  805;  Dakota  Bldg.  &  L.  Asso.  v. 
Price,  109  U.  S.  45,  42  L.  ed.  655,  18  Sup. 
Ct.  Rep.  251;  Vance  v.  W.  A.  Vandercook 
Co.  170  U.  S.  468,  42  L.  ed.  1111,  18  Sup.  Ct. 
Bap.  646;  Powers  v.  Chesapeake  d  O.  K.  Co, 
169  U.  S.  92,  42  L.  ed.  673,  18  Sup.  Ct.  Rep. 
264;  Blackburn  v.  Portland  Gold  Min.  Co, 
175  U.  S.  574,  44  L.  ed.  278,  20  Sup.  Ct.  Rep. 
222. 

A  contempt  proceeding  is  a  cause. 

Lamonte  v.  Ward,  36  Wis.  558;  AVicin  v. 
United  States,  37  Fed.  479;  Goodrich  v. 
United  States,  42  Fed.  392;  Taylor  v.  United 

NOTK. — On  direct  review  of  district  and  cir- 
cuit court  judgments  in  the  Supreme  Court  of 
the  United  States — see  note  to  Gwin  ▼.  United 
Sutes,  46  U  ed.  U.  8.  741. 
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States,  45  Fed.  531;  McCullough  v.  Large, 
20  Fed.  309. 

Proceedings,  analogous  in  that  they  are 
not  ordinary  suits  nor  cases  at  law  or  equity, 
are  held  to  be  cases. 

Ea  parte  Milligan,  4  Wall.  2,  18  L.  ed. 
281;  Interstate  Commerce  Commission  T. 
BHmson,  154  U.  S.  447,  38  L.  ed.  1047,  4 
Inters.  Com.  Rep.  545,  14  Sup.  Ct  Rep. 
1125;  Oliver  v.  Martin,  36  Ark.  139;  Ken- 
dall V.  United  States,  12  Pet.  524,  9  L.  ed. 
1181;  Re  Oregon  Bulletin  Printing  d  Pub, 
Co.  3  Sawy.  629;  Fong  Tue  Ting  v.  United 
States,  149  U.  S.  728,  37  L.  ed.  918,  13  Sup. 
Ct.  Rep.  1016;  Holmes  v.  Jennison,  14  P^. 
540,  10  L.  ed.  579;  Weston  v.  Charleston,  2 
Pet.  449,  7  L.  ed.  481 ;  Kohl  v.  United  Statee, 
91  U.  S.  367,  23  L.  ed.  449. 

These  decided  cases  are  in  line  with  judi- 
cial definitions  of  a  case  or  suit. 

Blyew  V.  United  States,  13  Wall.  581,  20 
L.  ed.  638 ;  Weston  v.  Charleston,  2  Pet.  464, 
7  L.  ed.  486;  Smith  v.  Adams,  130  U.  S.  173, 
32  L.  ed.  897,  9  Sup.  Ct.  Rep.  566;  Osbom 
V.  Bajik  of  United  States,  9  Wheat.  738,  6 
L.  ed.  204;  Kundolf  v.  Thalheimer,  12  N.  Y. 
596;  Fong  Yue  Ting  v.  United  States,  149 
U.  S.  728,  37  L.  ed.  918,  13  Sup.  Ct.  Rep. 
1016 ;  Home  Ins.  Co.  v.  North  Western  Pack* 
et  Co,  32  Iowa,  236,  7  Am.  Rep.  183. 

The  words  "case"  and  "cause"  are  con- 
stantly used  as  synonymous  in  statutes  and 
judicial  decisions,  each  meaning  a  proceeding 
in  a  court,  a  suit,  "or  action." 

Blyew  V.  United  States,  13  Wall.  581,  20 
L.  ed.  638;  Kendall  v.  United  States,  12  Pet 
645,  9  L.  ed.  1229. 

The  words  of  the  act  of  Congress,  being 
as  explicit  as  language  can  furnish,  musi 
comprehend  every  case  not  completely  ex- 
cepted from  them. 

Young  v.  Bank  of  Alexandria,  4  Cranch, 
384,  2  L.  ed.  655;  Carter  v.  Cutting,  8 
Cranch,  251,  3  L.  ed.  553;  Ormsby  v.  Webb, 
134  U.  S.  47,  33  L.  ed.  805,  10  Sup.  Ct.  Rep. 
478. 

The  statute  creates  no  new  jurisdiction  in 
this  court,  but  merely  changes  the  form  of 
resort  here,  for  questions  of  jurisdiction  in 
the  court  below  in  contempt  cases  have  al- 
ways been  reviewable  here  oy  habeas  corpus 
and  are  reviewable  by  certiorari. 

Re  Chetwood,  165  U.  S.  462,  41  L.  ed.  788, 
17  Sup.  Ct  Rep.  385. 

Mr.  Benjamin  C.  Tnnison  submitted 
the  cause  for  defendant  in  error: 

At  common  law  contempt  proceedings 
could  not  be  reviewed  by  writ  of  error. 

Chambers's  Case,  Cro.  Car.  168;  Crosby's 
Case,  3  Wils.  188. 

The  Federal  courts  lay  down  the  rule 
broadly  and  stringently,  that  neither  appeal 
nor  writ  of  error  lies  from  adjudications  in 
contempt. 

Ea  parte  Kearney,  7  Wheat.  38,  5  L.  ed. 
391;  New  Orleans  v.  New  York  Mail  S,  8, 
Co.  20  Wall.  387,  22  L.  ed.  354;  Ex  parte 
Lange,  18  Wall.  163,  21  L.  ed.  872;  Hayes  v. 
Fischer,  102  U.  S.  121,  26  L.  ed.  95;  Ex  parte 
Rowland,  104  U.  S.  604,  26  L.  ed.  861 ;  Ex 
parte  FUk,  113  U.  S.  713,  28  L.  ed.  1117,  6 
Sup.  Ct  Rep.  724;  Re  Tyler,  149  U.  S.  164, 
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41   L.  ed.   788,    17   Sup.  Ct.   Rep.   385;   Re  U.  S.  468,  472,  42  L.  ed.  1111,  1112,  18  Sup. 

BfcKenzic,  180  U.  S.  536,  45  L.  ed.  657,  21  Ct  Rep.  645;  Mexican  C.  R,  Co,  v.  Bokman, 

Sup.  a.  Rep.  468;  Tinsley  v.  Anderson,  171  187  U.  8.  432,  ante,  246,  23  Sup.  Ct.  Rep. 

U.  S.   103,  43  L.  ed.  96,   18  Sup.  Ct.  Rep.  212.  »  »        »  i-  *- 

^^^'  But  the  question  here  is  asserted  in  the 

Tlie  authority  to  decide  a  case  at  all,  and  certificate  to  be  whether  the  district  court 

not   the  decision  rendered  therein,  is  what  ^^d  "jurisdiction  to  try  and  punish  the  said 

creates  the  jurisdiction,  and  when  there  is  defendant   for  contempt  thereof,   upon   the 

jurisdiction  of  the  person  and  subject-mat-  ^^^^  ^„^  j^^  the  causes  stated  in  said  rule 

ter,  the  decision  of  all  other  questions  ans-  ^^^j  affidavit " 

ing  in  the  case  is  but  an  exercUc  of  tlmt  ju-       juHsdicUon  over  the  person  and  jurUdic- 

«M  I!?',°n.:^1iMin^'        regularity  only,  and  ^^^  ^^^,  ^^,  subject-mVtter  of  contempts 

not  of  jurisdiction.  .     ,    ,,       'j       ,!«       u  11 

New  Lamp  Chimney  Co,  v.  Ansonia  Brass  ^^'^  ."^!  challenged.     The  chari^  was  the 

d  Copper  Co.  91  U.  S   660,  23  L.  ed.  338.  commission  of  an  assault  on  an  officer  d  the 

Thp  statute  confers  upon  this  court  ap-  ^^^'^'  ^<>f  ^«  purpose  of  preventing  the  dw- 
pellate  jurisdiction  when  the  jurisdiction,  charge  of  his  duties  aa  such  officer,  and  the 
and  not  when  the  exercise  of  jurisdiction,  is  contention  was  that  on  the  facts  no  case  of 
in  issue.  Where  the  court  below  has  author-  contempt  was  made  out 
ity  to  hear  and  determine,  as  in  the  case  at  In  other  words,  the  contention  waa  ad- 
bar,  its  jurisdiction  would  not  be  in  issue  dressed  to  the  merits 'of  the  case,  and  not  to[3S) 
within  the  meaning  of  this  statute.  the  jurisdiction  of  the  court     An  erroneous 

Smith  V.  McKay,  161  U.  S.  355,  40  L.  ed.  conclusion  in  that  regard  can  only  be  re- 

731,  16  Sup.  Ct.  Rep.  490;  The  Resolute,  168  viewed  on  appeal  or  error,  or  in  such  appro- 

V,  S.  437,  42  L.  ed.  533,  18  Sup.  Ct.  Rep.  priate  way  as  may  be  provided.     LouisviUe 

112:   Dakota  RIdg.  d  L.  Asso.  v.  Price,  169  Trust  Co.  v.  Comingor,  184  U.  8.  18,  26,46 

U.  R.  45,  42  L.  ed.  655,  18  Sup.  Ct  Rep.  251;  L.  ed.  413,  416,  22  Sup.  Ct.  Rep.  293;  Ba 

Hhrpard  v.  Adams,  168  U.  S.  618,  42  L.  ed.  parte  Gordon,  104  U.  S.  615,  26  L.  ed.  814. 
«02    18  Sup   Ct.  Rep.  214 ;  Poircrsv.  Chesa-       ^nd  while  proceedings  in  contempt  may  be 

,,roA-r  d  O.R.Co.  169  U.  S  92  42  L.  ed.  673,  ^^^  to  he  sui  generis,  the  present  judgment 

IS  Sup    Ct.   Rep.  204:    11  orW'^Coiiimbtan  jg  j^  ^^^.  ^  judgment  in  a  criminal  case, 

Ax,.o.ifton  V.  f;«»^^^  f;«;^^;^  6  C.  C.  A.  58,  ^^,,  ^^j^i,  ^hiJ  court  has  no  jurUdiction  on 

18  LT.  S.  App.  42,  56  Fed.  666.  ^^^^^      g^^^^^  ^   ^^  ^,  ^^Jj^  3^  ^^^^   ^^ 

,-      ^,  .  .    T    *•       «.   »        J  1-        J   .,.  S^«t.  at  L.  826,  chap.  617,  U.  S.  Comp.  Stat 

Mr.  Chief  Justice  Puller  delivered  the  1901,  p.  640),  as  aniended  by  the  act  of  Jan- 

opinion  of  the  court:        ....__  ^  uary  20.  1897  (29  Stat  at  L.  492,  chap.  68, 

This  was  a  proceeding  in  the  district  court  ,,    a    rv>«»^    sl-f    lom    »    k;sr\  .    j?^  4rtfc^# 

of  the  United  States  foT the  southern  district  ^'^'  ^™P;  l**,*:,^^?.^^  ^lifU  ^9^ 

[371of  Florida,  commenced  by  the  •filing  of  an  Vif^'  ^^^5't>    '^tl'/^^^l       ^'J  i'  ^    ' 

amdavit   of   Greenhut,   a    trustee  in   bank-     I,®To^VnPP;c^^A^^*!!;'^!(/•c^'',tT"' 

ruptcy,  charging  W.  C.  O'Neal  with  contempt  ^71  U.  S.  101,  105,  43  L.  ed.  01,  96,  18  Sup. 

of  court  in  committing  an  assault  upon  him.  Ct  Rep.  805;  Gary  Mfg,Co,  y.  Acme  Flexible 

A   rule   to   show  cause  was  entered   and  ^^^P  ^^-  ^^*  ^'  ^'  ^*''  ^^®'  ****•»  ^**  ^ 

served  on  O'Neal,  to  which  he  filed  a  demur-  Sup.  Ct.  Rep.  211. 
rer,  assigning  as  grounds  that  the  affidavit       ^^^  ^f  ^^^^  dismissed. 

did  not  show  that  respondent  had  committed  

any  offense  of  which  the  court  had  jurisdic-       •^txttai*  rr    rwirmwAXT    mm    t     » 
tion,  or  had  done  any  act  punishable  by  the       WILLIAM  K.  TUBMAN,  Pl^f.  in  Etr^ 

court  as  a  contempt  thereof,  or  had  com-  ^- 

mitted  any  act  of  contempt  against  the  court  BALTIMORE  ft  OHIO  RAILROAD  COM- 

The  demurrer  was  overruled  and  O'Neal  PANY,  Baltimore  k  Potomac  Railroad 
answered.  Hearing  was  had  on  the  rule  and  Company,  Pennsylvania  Railroad  Corn- 
answer,  and  evidence  introduced  on  both  pany,  Washington,  Ohio,  ft  Western  Rail- 
sides,  and  the  court  found  respondent  guilty  road  Company,  Chesapeake  ft  Ohio  Rail- 
of  the  acts  and  things  set  forth  in  the  affi-  way  Company,  Norfolk  ft  Western  Rail- 
davit,  and  that  they  constituted  a  contempt  road  Company,  and  Virginia  Midland  Rail- 
of  court,  and  thereupon  sentenced  O'Neal  to  way  Company, 
imprisonment  in  the  county  jail  at  Pensa- 
cola,  Florida,  for  the  term  of  sixty  days.  (See  8.  C,  Reporters  ed.  88-40.) 

The  district  court  certified  the  question  of_^         ^  a-      a  *  r^^^ 

its  jurisdiction  for  decision,  and  a  writ  of  ^^^fgyxents  -  motion  to  vacate  —  tr^  too 

error  directly  from  this  coirii  waa  allowed       ^^^^  ^PV^^  "  ^^  ***/j^'*!l*L^"i 
on  the  assumption  that  the  case  came  within       rf«<^^«^  -  «^^^  ^*  i^«>^*«^  ^^  reversal. 

the  first  of  the  six  classes  of  cases  enumer-  ^       .    i„^.^^„*  4i.,.ii..inir  •  ^^  f^i.  w.«ii>  of 

ated  in  J  6  of  the  judiciary  act  of  March  3  '"  p,^ Je"uTa°c.21'S?' U°Lt'  S*  «  wH^ 
1891.  That  class  embraces  cases  *'in  which  tlon  made  after  the  close  of  the  term  at  which 
the  jurisdiction  of  the  court  is  in  issue,"  it  \n  entered,  where  no  showing  of  fraud  or 
that  is,  where  the  power  of  the  circuit  and       surprise  Is  made. 

district  courts  of  the  United  States  to  hear  2.  Error,  If  any,  committed  by  a  court  la  de- 
046  I90V.1. 
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cllnlng  jurisdiction  of  an  appeal  from  an  or> 
der  overruling  a  motion  to  vacate  a  Judgment 
dismissing  tbe  case  for  want  of  prosecution 
does  not  require  reversal  or  modification  In 
the  Supreme  Court  of  the  United  States, 
where.  If  the  court  had  entertained  jurisdic- 
tion. It  must  have  affirmed  the  order  appealed 
from. 

[No.  674.] 

Submilied  May  18,  190S.      Decided  June  1, 

190Sl' 

IN  ERROR  to  the  Court  of  Appeals  of  the 
District  of  Columbia  to  review  a  judg- 
ment which  dismissed  an  appeal  from  an 
order  of  the  Supreme  Court  of  that  District 
denying  a  motion  to  set  aside  a  judgment 
dismissing  the  case  for  want  of  prosecution. 
Affirmed, 

See  same  case  below,  20  App.  D.  C.  541. 
The  facts  are  stated  in  the  opinion. 
Mr.  W.  A.  Meloy  submitted  the  cause 
for  plaintiff  in  error.     Mr.  Henry  D.  Martin 
waa  with  him  on  the  brief: 

The  summary  motion  was  a  Hub.stitutc  for 
the  writ  of  error  coram  vobis,  or  coram  no- 
bis^ to  correct  error  of  fact. 

Pickett  V.  Lc</enrfjofI,  7  Pot.  147,  8  h.  ed. 
630:  Sibbaltl  v.  H nihil  Siatea,  12  Pet.  492, 
9  L.  ed.  1169;  Bronson  v.  tichulten,  104  U. 
S.  410,  2(1  L.  ed.  797;  Phillips  v.  Ncgley,  117 
U.  S.  «78,  29  L.  ed.  1110,  «  Sup.  Ct.  Rep. 
901:  Hickman  v.  Ft,  Sroft,  141  U.  S.  415, 
:J5  L.  ed,  775,  12  Sup.  Ct.  llep.  9;  District 
of  Columbia  v.  Huwphrics,  12  App.  D.  C. 
128:  Queen  v.  O'Conncll,  7  Ir.  Law  Rep.  261; 
fitaic  v.  Calhoun,  50  Kan.  523,  18  L.  R.  A. 
838,  32  Fac.  38. 

A  court  has  power  to  reinstate  a  cause 
nftor  the  term  when  dismissed  by  mistake. 
The  Palmyra,  12  Wheat  10,  6  L.  ed.  534; 
quoted  in  Ifiibhald  v.  United  States,  12  Pet. 
4!»-'.  !»  L.  ed.  1169,  and  in  Phillips  v.  Negley, 
117  r.  S.  074.  29  L.  etl.  1015,  0  Sup.  Ct.  Rep. 
001;  h:x  parte  Crenshaw,  15  Pet.  119,  10 
L.  ed.  082. 

In  case  of  fraud  the  supreme  court  will 
ri'vorso  its  decision  after  tlie  expiration  of 
thi'  term. 

I'niicd  States  v.  Gomez,  23  How.  326,  16 
L.  pd.  .-|.)2,  1  Wall.  690,  17  L.  ed.  677. 

Tlie  Chief  Justice  overruled  the  motion. 
His  decision  on  the  facts  was  error  of  law, 
determined  the  cause,  was  final,  and  appeal- 
able. 

Michigan  Ins.  Co.  v.  Whittcmore,  12  Mich. 
311:  UV/od  V.  Cohcell  34  Pa.  92;  Holford 
V.  Alexander,  12  Ala.  280.  46  Am.  Dec.  253; 
Merrick  v.  Baltimore  d  O.  R.  Co.  33  Md. 
487;  Queen  v.  O'ConneV,  7  Ir.  Law  Rep.  261; 
State  V.  Calhoun,  50  Kan.  r)23.  18  L.  R.  A. 
838.  32  Pac.  38. 

Messrs.  Frederic  D.  McKenney  and 
Oeorse  E.  Hamilton  submitted  the  cause 
for  defendants  in  error: 

The  order  of  August  6,  1901,  is  not  an 
appealable  order. 

Babbington  v.  Washington  Hreicery  Co. 
13  App.  D.  C.  527 ;  Harman  v.  hairier,  32 
Tex.  690;  MulhaXl  v.  Kecnan,  18  Wall.  342, 
21  L.  ed.  808;  Fishburn  v.  Chicago,  M.  d  St, 
190  V.  M. 


P.  R.  Co.  137  U.  8.  60,  34  L.  ed.  686,  11  Sup. 
Ct.  Rep.  8. 

*Th£  Chiev  Justice:  The  declaration  in [30] 
this  action  was  filed  March  26,  1896,  and  ser- 
eral  demurrers  were  interposed  thereto  the 
following  June.  August  6,  1901,  the  case 
was  dismissed  for  irant  of  prosecution.  Af* 
ter  the  term  at  which  that  judgment  was 
entered  had  erpired,  and  on  May  19,  1902, 
plaintiff  made  a  motion  to  set  it  aside,  and 
the  motion  was  denied.  From  the  order  de* 
nying  the  motion,  plaintiff  took  an  appeal 
to  the  court  of  appeals  of  the  District  of  Col- 
umbia, which  was  dismissed,  and  this  writ  of 
error  then  allowed.  The  case  oomes  before 
us  on  a  motion  to  dismiss  or  affirm.  The 
appeal  to  the  court  of  appeals  was  dismissed 
on  the  ground  that  the  order  overruling  the 
motion  to  vacate  the  judgment  of  dismissal 
was  not  the  subject  of  appeal,  and  we  think 
there  was  color  for  the  motion  here  to  dis- 
miss the  writ  of  error.  But  in  the  view 
we  take,  we  must  decline  to  sustain  that  mo- 
tion, and  will  dispose  of  the  case  on  the  mo- 
tion to  afBrm. 

In  its  opinion  the  court  of  appeals  said, 
among  other  thinss,  that  the  "motion  to  va- 
cate was  not  made  until  after  the  lapse  of 
more  than  two  terms  of  the  court  in  which 
the  original  judgment  was  entered.  It  is 
not  shown  that  there  was  any  fraud  or  sur- 
prise in  procuring  the  judgment  of  dismissal 
of  the  action  by  the  courL"  Hie  court  of 
appeals  and  the  supreme  court  of  the  Dis- 
trict obviously  agreed  in  this  finding,  and  a 
careful  examination  of  the  record  affords  no 
basis  for  questioning  the  conclusion,  if  it 
were  permissible  for  us  to  do  so.  The  gen- 
eral rule  is  that  a  final  judgment  cannot  be 
set  aside  on  application  made  after  the  close 
of  the  term  at  which  it  was  entered,  by  the 
court  which  rendered  it,  because  the  case  has 
passed  beyond  the  control  of  the  court.  Bron- 
son v.  Schulten,  104  U.  S.  410,  416,  26  L.  ed. 
797,  799;  Phillips  v.  Negley,  117  U.  S.  666, 
29  L.  ed.  1013,  6  Sup.  Ct.  Rep.  901. 

In  tlie  latter  case,  jurisdiction  wus  taken 
on  error  to  review  a  final  order  setting  aside 
a  judgment  on  motion  made  at  a  subsequent 
term.  And  in  Hume  v.  Boune,  148  U.  S.  245, 
37  L.  ed.  438,  13  Sup.  Ct.  Rep.  582,  Phillips 
V.  Negley  was  considered,  and  the  distinction 
between  a  judgment  ordering  a  new  trial 
when  the  court  has  jurisdiction  to  make  such 
an  order,  and  a  judgment  where  such  juris- 
diction does  not  exist,  was  pointed  out.  See 
Macfarland  v.  Brown,  187  U.  S.  239,  243, 
ante,  169,  161,  23  Sup.  Ct.  Rep.  105. 

*1ji  the  present  case,  the  motion  to  set  a  side  [40  j 
was  denied,  not  granted,  and,  as  it  was  made 
after  the  lapse  of  the  term,  and  came  within 
no  exception,  the  general  rule  was  applicable 
If,  then,  the  court  of  appeals  had  enter- 
tained jurisdiction,  the  result  would  have 
been  an  affirmance;  and  even  if  the  court 
erred  in  declining  jurisdiction,  the  difference 
between  dismissing  the  appeal  and  affirming 
the  order  does  not,  in  the  circumstances,  re- 
quire reversal  or  modifi4)ation. 

Judgment  affirmed. 
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McKenzie,  180  U.  S.  536,  45  L.  ed.  657,  21  Ct  Rep.  645;  Mexican  C,  R.  Co.  v.  Bdtmam, 

Sup.  Ct.  Rep.  468;  Tinsley  v.  Anderson,  171  187  U.  8.  432,  ante,  246,  23  Sup.  Ct.  Rep. 

U.  S.   103,  43  L.  ed.  96,   18  Sup.  Ct.  Rep.  212. 

S^^-  But  the  question  here  is  asserted  in  tbs 

The  authority  to  decide  a  case  at  all,  and  certificate  to  be  whether  the  district  court 

not.   the  decision  rendered  therein,  is  what  had  "jurisdiction  to  try  and  punish  the  said 

create:^  the  jurisdiction,  and  when  there  is  defendant  for   contempt  thereof,   upon   the 

jurisdiction  of  the  person  and  subject-mat-  ^^^^  ^„^  j^^  ^^e  causes  stated  in  said  rule 

ter,  the  decision  of  all  other  questions  ans-  ^^^  affidavit " 


ing  in  the  case  is  but  an  exercise  of  that  ju-        jurisdiction  over  the  person  and  jurisdic- 
r.sd.otion--niatters  of  regularity  only,  and    ^.^^  ^^^^  ^^^   subject-matter   of  contempts 


d 

The  statute  confers  upon  this   court  ap-  ^i..jx-  i_iB 

pellate   jurisdiction   when   the   jurisdiction,  charge  of  his  duties  aa  such  officer,  and  tiw 

and  not  when  the  exercUe  of  jurisdiction,  is  contention  was  that  on  the  facta  no  case  of 

in  issup.     Where  the  court  below  has  author-  contempt  was  maxie  out. 
itv  to  hear  and  determine,  as  in  the  case  at       In  other  words,   the  contention  was  ad^ 

bar,  its  jurisdiction  would  not  be  in  issue  dressed  to  the  merits 'of  the  case,  and  not  tofj 

within  the  meaning  of  this  statute.  the  jurisdiction  of  the  court.     An  erroneous 

Smith  V.  McKay,  101  U.  S.  355,  40  L.  ed.  conclusion  in  that  regard  can  only  he  rm- 

731.  16  Sup.  Ct.  Rep.  490;  The  Resolute,  168  viewed  on  appeal  or  error,  or  in  such  appro- 

V.  S.  437,  42  L.  ed.  533,  18  Sup.  Ct.  Rep.  priate  way  as  may  be  provided.     Louitwlk 

112:  Dakota  Rldg.  d  h.  Asso.  v.  Price,  169  Trust  Co.  v.  Comingor,  184  U.  S.  18,  26,  4« 

U.  S.  45,  42  L.  ed.  655,  18  Sup.  Ct.  Rep.  251;  L.  ed.  413,  416,  22  Sup.  Ct.  Rep.  293;  Ba 

Hhcpard  v.  Adams,  168  U.  S.  618,  42  L.  ed.  parte  Cordon,  104  U.  S.  615,  26  L.  ed.  814. 
<i()2,  18  Sup.  Ct.  Rep.  214;  Potrrrs  v.  Chesa-       ^^d  ^hjie  proceedings  in  contempt  maybe 


18  LT.  S.  App.  42,  56  Fed.  666.  -^^.'""^tTon  Syici  TlS^rJ^^'lSriS 

Tie      nu-  /   T    *•       X.  11       J  1-      ^   *v  ^^^  ^^  ^'  826,  chap.  617,  U.  8.  Comp.  Stat 

Mr.   Chief  Justice   Fuller  delivered   the  1901,  p.  549),  as  amended  by  the  act  of  Jm- 

opinion  of  the  court:        .    ^.      ..  ^  .  ^         ^  uary  20,  1897  (29  Stat  at  L.  492,  chap.  68, 

This  was  a  proceeding  in  the  distr^^^^^  -^    ^         g^  ^    l^^l         656)  ;  1J«  Cid- 

of  the  Imited  States  for  the  southern  district  j    rje  tt   a    aao   aao   a\  t    La   too  tm 

[371of  Florida,  commenced  by  the  'filing  of  an  "L"'^'  ^^^J^' ®-  ^1»o'«    ^     1            /  L^ 

affidavit   of   Greenhut,   a    trustee   in   bank-  I,^,To^VnJ^?;.^®A^^*!i; ''i(.''-ci''it^ 

niptcy,  charging  W.  C.  O'Neal  with  contempt  ^^l  U.  S.  101,  105,  43  L.  ed.  01,  96,  18  bu^ 

of  court  in  committing  an  assault  upon  him.  Ct  Rep.  805;  Cary  If /^.  Co.  v.  Acme  Fleiil^ 

A   rule   to   show  cause  was  entered   and  Cto«p  Co.  18  <U.  S.  427,  428,  ante,  244,  » 

served  on  O'Neal,  to  which  he  filed  a  demur-  Sup.  Ct.  Rep.  211. 

rer,  assigning  as  grounds  that  the  affidavit  ^^^  ^f  ^^^^  dismxsaed. 

did  not  show  that  respondent  had  committed  

any  offense  of  which  the  court  had  jurisdic-  „txxtta*»  «-    rnrmwAvr    m^    2     » 

tion,  or  had  done  any  act  punishable  by  the  WILLIAM  K.  TUBBIAN,  Plff.  fii  Eft^ 

court  as  a  contempt  thereof,  or  had  com-  ^* 

mitted  any  act  of  contempt  against  the  court  BALTIMORE  ft   OHIO   RAILROAD  COM- 

The  demurrer  was  overruled  and  O'Neal  PANY,  Baltimore  k  Potomac  Railrosd 
answered.  Hearing  was  had  on  the  rule  and  Company,  Pennsylvania  Railroad  Corn- 
answer,  and  evidence  intro<luced  on  both  pany,  Washington,  Ohio,  ft  Western  Rail- 
sides,  and  the  court  found  respondent  guilty  road  Company,  Chesapeake  ft  Ohio  Rail* 
of  the  acta  and  things  set  forth  in  the  affi-  way  Company,  Norfolk  ft  Western  Rsil- 
davit  and  that  they  constituted  a  contempt  road  Company,  and  Virginia  Midland  Rsil- 
of  court,  and  thereupon  sentenced  O'Neal  to  way  Company, 
imprisonment  in  the  county  jail  at  Pensa- 
cola,  Florida,  for  the  term  of  sSxty  days.  (See  8.  C.  Reporter's  ed.  38-40.) 

The  district  court  certified  the  question  of  .    ,         ^              .-      ^           *            x^  4Mk 

its  jurisdiction  for  decision,  and  a  writ  of  'f^^fgjnents  -  ^«**<>lfr^?^«*«  77  «^^^ 

error  directly  from  this  coirt  waa  allowed  ^^^^  ^PP^J  "  T^^'^/f '^IIIIIIIS^ 

on  the  assumption  that  the  case  came  within  rf«<^'»^  -  «^^  ^*  ground  for  reversal 

the  first  of  the  8i.K  classes  of  cases  eniuner-  ^       .    ,.  .,^^^»  ^i-,«i..i„-  .  ^m^  f^m  ^»mt  d 

ated  in  J  5  of  the  judiciary  act  of  March  3  '■  p,t Jcutrn°c.nli'"'^°Lt'  Sde  Z  W»* 

1891.     That  class  embraces  cases  "in  which  t^n  made  after  the  close  of  the  term  at  wbkl 

the  jurisdiction  of  the  court  is   in  issue,"  it  in  entered,  where  no  showing  of  fraud  ^ 

that  is,  where  the  power  of  the  circuit  and  surprise  Is  made. 

district  courte  of  the  United  States  to  hear  2.     Enor,  If  any,  committed  by  a  court  la  *- 

046  190  V.  •• 


1902. 


Tubman  t.  Baltimore  k  O.  R.  Ck). 
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ellning  Jnrisdictlon  of  an  appeal  from  an  or- 
der oTerrullng  a  motion  to  Tacate  a  judgment 
dismissing  the  case  for  want  of  prosecution 
does  not  require  reversal  or  modification  In 
the  Supreme  Court  of  the  United  States, 
where.  If  the  court  had  entertained  Jurisdic- 
tion, It  must  have  affirmed  the  order  appealed 
from. 

[No.  574.] 

Submitted  May  18,  190S.     Decided  June  1, 

1903': 

IN  ERROR  to  the  Ck)urt  of  Appeals  of  the 
District  of  Columbia  to  review  a  judg- 
DMot  which  dismissed  an  appeal  from  an 
order  of  the  Supreme  Court  of  that  District 
lanying  a  motion  to  set  aside  a  judgment 
dismissing  the  case  for  want  of  prosecution. 
^./finned. 

See  same  case  below,  20  App.  D.  C.  541. 

The  facts  are  stated  in  the  opinion. 

Mir.  W.  A.  Meloy  submitted  the  cause 
hnr  plaintiff  in  error.  J/r.  Henry  D.  Martin 
mu  with  him  on  the  brief : 

The  summary  motion  was  a  substitute  for 
ihe  writ  of  error  coram  cobis,  or  coram  no- 
Hs,  to  correct  error  of  fact. 

Pickrtt  V.  Le(/crnoofh  7  Pet.  147,  8  L.  ed. 
139:  Hibbatd  v.  (  nitnl  States,  12  Pet.  492, 
I  L.  ed.  1169;  Bronsou  v.  tichutten,  104  U. 
3.  410,  20  L.  ed.  797;  VhillipH  v.  Negley,  117 
U.  S.  «78,  29  L.  ed.  1110,  (i  Sup.  Ct.  Rep. 
MW:  Hickman  v.  Ft.  Srott,  141  U.  S.  415, 
US  L.  ed.  775,  12  Sup.  Ct.  llvp.  9;  District 
>f  Columbia  v.  HnmphrieH,  12  App.  D.  C. 
128:  Queen  v.  0'Con»cU,  7  Ir.  Law  Rep.  261; 
'fiatc  V.  Calhoun,  50  Kan.  523,  18  L.  R.  A. 
188,  32  Pac.  38. 

A  court  has  power  to  reinstate  a  cause 
ifter  the  term  when  dismissed  by  mistake. 

The  Palmyra,  12  Wheat  10,  6  L.  ed.  534; 
|UOte<i  in  Sibbald  v.  United  Hitates,  12  Pet. 
Hl-J.  !)  L.  eci.  1169,  and  in  Phiilips  v.  S  eg  ley, 
17  r.  S.  6V4,  29  L.  ed.  1015,  0  Sup.  Ct.  Rep. 
K)l;  Kx  parte  Crenshaw,  15  Pet.  110,  10 
^  ed.  GS2. 

Jn  case  of  fraud  the  supreme  court  will 
ipvcrsip  its  decision  after  tl»e  expiration  of 
ht*  term. 

I'tiited  States  v.  Oomez,  23  How.  326,  16 
-..  ikI.  .m2.  1  Wall.  690,  17  L.  ed.  077. 

The  Chief  Justice  overruled  Uie  motion. 
I  in  decision  on  the  facts  was  error  of  law, 
letermincd  the  cause,  was  final,  and  appeal- 
ble. 

Michigan  Ins.  Co.  v.  Whittcmore,  12  Mich. 
Ill:  WfiOd  V.  Coin  ell,  M  Pa.  92;  Holford 
\  Alexander,  12  Ala.  280,  46  Am.  Dec.  253; 
derrick  v.  Baltimore  rf  ().  R.  Co.  33  Md. 
87;  Queen  v.  O'Cnnnell,  7  Ir.  Law  Rep.  261; 
ffale  V.  Calhoun,  50  Kan.  52^,  18  L.  R.  A. 
138,  32  Pac.  38. 

Messrs.  Frederic  D.  McKenney  and 
ieorse  E.  Haxuilton  submitted  the  cause 
or  defendants  in  error: 

The  order  of  August  6,  1901,  is  not  an 
ppealable  order. 

Bahbingtoji  v.  Washiiigton  Breicery  Co. 
8  App.  D.  C.  527 :  Harman  v.  Lanier,  32 
te.  590;  Mulhall  v.  Kecnan.  18  Wall.  342, 
1  L.  ed.  808;  Fishburn  v.  Chieaao,  M.  d  8t, 
QO  U.  8. 


P.  R.  Co.  137  U.  8.  60,  34  L.  ed.  585,  11  Sup. 
Ct.  Rep.  8. 

*The  CHisr  Justicb:  The  declaration  in  [39] 
this  action  was  filed  March  26,  1895,  and  sev- 
eral demurrers  w«re  interposed  thereto  the 
following  June.  August  6,  1901,  the  caae 
was  dismissed  for  want  of  proeecution.  Af- 
ter the  term  at  which  that  judgment  was 
entered  had  expired,  and  on  May  19,  1002, 
plaintiff  made  a  motion  to  set  it  aside,  and 
the  motion  waa  denied.  From  the  order  de- 
nying the  motion,  plaintiff  took  an  appeal 
to  the  court  of  appeals  of  the  District  of  Col- 
umbia, which  was  dismissed,  and  this  writ  of 
error  then  allowed.  The  case  comes  before 
us  on  a  motion  to  dismiss  or  affirm.  The 
appeal  to  the  court  of  appeals  was  dismissed 
on  the  ground  that  the  order  overruling  the 
motion  to  vacate  the  judgment  of  dismissal 
was  not  the  subject  of  appeal,  and  we  think 
there  was  color  for  the  motioD  here  to  dis- 
miss the  writ  of  error.  But  in  the  view 
we  take,  we  must  decline  to  sustain  thai  mo- 
tion, and  will  dispose  of  the  ease  on  the  mo- 
tion to  affirm. 

In  its  opinion  the  court  of  appeals  said, 
among  other  things,  that  the  "motion  to  va- 
cate was  not  maae  until  after  the  lapse  of 
more  than  two  terms  of  the  court  in  which 
the  original  judgment  was  entered.  It  is 
not  shown  that  there  was  any  fraud  or  sur- 
prise in  procuring  the  judgment  of  dismissal 
of  the  action  by  the  court."  The  court  of 
appeals  and  the  supreme  court  of  the  Dis- 
trict obviously  a^eed  in  this  finding,  and  a 
careful  examination  of  the  record  affords  no 
basis  for  questioning  the  conclusion,  if  it 
were  permissihle  for  us  to  do  so.  The  gen- 
eral rule  is  that  a  final  judgment  cannot  be 
set  aside  on  application  made  after  the  close 
of  the  term  at  which  it  was  entered,  by  the 
court  which  rendered  it,  because  the  case  has 
passed  beyond  the  control  of  the  court.  Bron- 
son  v.  Schulten,  104  U.  S.  410,  416,  26  L.  ed. 
797,  799;  Phillips  v.  Negley,  117  U.  S.  665, 
29  L.  ed.  1013,  6  Sup.  Ct.  Rep.  901. 

In  tlie  latter  case,  jurisdiction  was  taken 
on  error  to  review  a  final  order  setting  aside 
a  judgment  on  motion  made  at  a  subsequent 
term.  And  in  Hume  v.  Bowie,  148  U.  S.  245, 
37  L.  ed.  438,  13  Sup.  Ct.  Rep.  582,  Phillips 
V.  Negley  was  considered,  and  the  distinction 
between  a  judgment  ordering  a  new  trial 
when  the  court  has  jurisdiction  to  make  such 
an  order,  and  a  judgment  where  such  juris- 
diction does  not  exist,  was  pointed  out.  See 
Maofarland  v.  Brown,  187  U.  S.  239,  243, 
ante,  159,  161,  23  Sup.  Ct.  Rep.  105. 

*lii  the  present  case,  the  motion  to  »p\  HKide[40J 
was  denied,  not  granted,  and,  as  it  was  made 
after  the  lapse  of  the  term,  and  came  within 
no  exception,  the  general  rule  was  applicable. 
If,  then,  the  court  of  appeals  had  enter- 
tained jurisdiction,  the  result  would  have 
been  an  affirmance;  and  even  if  the  court 
erred  in  declining  jurisdiction,  the  difference 
between  dismisding  the  appeal  and  affirming 
the  order  does  no^  in  the  circumstances,  re- 
quire reversal  or  modifioation. 

Judgment  affirmed. 
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WHITAKER  WRIGHT,  Appt., 

V, 

WILLIAM  HENKEL,  United  States  Mar- 
shal for  the  Southern  District  of  New 
York,  et  al, 

(See  8.  C.  Reporter's  ed.  40-63.) 

Foreign  extradition — what  acta  are  made 
criminal  by  the  latct  of  both  countries — 
bail — wlien  refusal  not  error — effect  on 
appeal  of  pendency  of  second  complaint. 

1.  Absolute  Identity  of  statutes  In  Great  Brit- 
ain and  the  United  States  defining  the  offense 
of  fraud  by  a  corporate  director  Is  not  neces- 
sary to  make  such  offense  "criminal  by  the 
laws  of  both  countries,"  within  the  meaning 
of  the  provisions  of  the  treaty  with  Great 
Britain  of  1889,  art.  1  (26  Stat,  at  L.  1508), 
defining  extraditable  crimes ;  It  Is  sufficient  If 
the  essential  character  of  the  transaction  is 
the  same  and  Is  made  criminal  by  both  stat- 
utes. 

2.  A  fugitive  from  the  Justice  of  Great  Brit- 
ain, charged  with  the  commission  of  fraudu- 
lent acts  aa  a  corporate  director,  whlc^  are 
made  criminal  by  the  laws  of  that  country  and 
by  the  laws  of  the  state  of  the  United  States 
In  which  the  fugitive  Is  found.  Is  extraditable 
under  tbe  treaty  with  Great  Britain  of  1889. 
art.  1,  Including,  among  other  extraditable 
crimes,  fraud  by  a  corporate  director  *'made 
criminal  by  tbe  laws  of  both  countries." 

8.  The  denial  of  an  application  for  ball  In  for- 
eign extradition  proceedings,  supported  by  the 
affidavit  of  petitioner's  physician  that  he 
was  suffering  from  bronchitis  and  a  severe 
chill  which  might  develop  Into  pneumonia, 
and  (hat  the  confinement  tended  greatly  to  In- 
jure his  health  and  to  result  In  serious  Impair- 
ment, Is  not  reversible  error,  although  the  re- 
fusal was  put  upon  the  ground  of  the  want 
of  power. 

4.  Tbe  dismissal  of  an  appeal  from  an  order  of 
a  United  States  circuit  court  dismissing  writs 
of  habeas  corpus  to  Inquire  Into  a  detention 
under  a  warrant  of  arrest  Issued  In  extradi- 
tion proceedings  Is  not  required  because  of 
the  pendency,  as  appears  on  the  argument  of 
such  appeal,  of  proceedings  on  a  second  com- 
plaint by  the  demanding  government,  which 
reiterates  tbe  original  charge  with  some  am- 
plification, and  charges  an  sddltlonal  offense. 

[No.  661.] 

Argued  April  28 ,  29,  t90S,     Decided  June  i, 

J90S, 

APPEAL  from  the  Circuit  Court  of  the 
United  States  for  the  Southern  District 
of  New  York  to  review  an  order  dismissing 
writs  of  habeas  corpus  to  inquire  into  a  de- 
tention under  a  warrant  of  arrest  issued  in 
extradition  proceedings.  Affirmed, 
See  same  caxe  below,  123  Fed.  463. 

Statement  by  Mr.  Chief  Justice  Fullers 
Whitaker  Wright  applied  to  the  circuit 
court  of  the  United  States  for  the  southern 
district  of  New  York  for  writs  of  habeas 
corpus  and  certiorari  on  March  20,  1903,  by 
a  petition  which  alleged: 

(1.)   That  he  wan  a  citizen  of  tlie  United 

^NOTE. — An  to  foreifjn  extt-adition — see  notes 
to  Kentucky  v.  Dennison.  16  L.  ed.  U.   S.  717, 
and   State   v.   Jackson    (D.   C.   E.   D.   Tenn.)    1 
L.   R.   A.  370. 
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States,  restrained  of  his  liberty  by  the  mar- 
shal of  the  United  States  for  the  southern 
district  of  New  York,  by  virtue  of  a  warrant 
dated  March  16,  1903,  issued  by  Thomas  Al- 
exander, "United  States  commissioner  *for[41] 
the  southern  district  of  New  York,  and  com- 
missioner duly  authorized  by  the  district 
court  of  the  United  States  for  the  southern 
district  of  New  York,  and  also  commissioner 
appointed  under  the  laws  of  the  United 
States  concerning  the  extradition  of  fu|^- 
tives  from  the  justice  of  a  foreign  govern- 
ment under  a  treaty  or  convention  between 
this  and  any  foreign  government,"  which 
warrant  was  couclied  in  these  terms: 

"Whereas,  complaint  has  been  made  on 
oath  under  the  treaty  between  the  United 
States  and  Her  Majesty,  the  late  Queen  of 
Great  Britain  and  Ireland,  concluded  and 
signed  at  Washington,  on  the  0th  day  of 
August,  1842,  and  of  the  supplementary 
treaty  between  the  same  high  contracting 
parties,  signed  July  12,  1889,  before  me, 
Thomas  Alexander,  one  of  the  commissioners 
appointed  by  the  district  court  of  the  United 
States  for  the  southern  district  of  New 
York,  and  also  ooumiissioner  especially  ap 
pointed  to  execute  the  acts  of  Congress,  en- 
titled 'An  Act  for  Giving  Effect  to  CerUhi 
Treaty  Stipulations  Between  This  and  For- 
eign Governments  for  the  Apprehension  and 
Delivering  up  of  Certain  OfTenders,'  ap- 
proved August  12.  1848  [9  Stat,  at  L.  302, 
chap.  167,  U.  8.  Comp.  Stat  1901,  p.  359], 
and  of  the  Several  acts  amendatory  thereof, 
that  one  Whitaker  Wright  did  heretofore, 
during  the  montli  of  October,  in  the  year 

1899,  and  in  the  month  of  December,  19O0, 
in  the  city  of  London,  in  that  part  of  the 
United  Kingdom  of  Great  Britain  and  Ire- 
land called  England,  and  within  the  juris- 
diction of  his  said  Britannic  Majesty,  com- 
mit the  crime  of  fraud  as  a  director  o(  a 
company,    to    wit,    did    heretofore,    in    the 
month  of  October,  in  the  year  1899,  and  in 
the  month  of  December,  1900,  at  the  city  o€ 
London  aforesaid,  then  being  a  director  of 
a  certain  body  corporate,  to  wit,  the  Lon- 
don   &  Globe   Finance  Corporation,   unlaw^ 
fully  make,  circulate,  and  publish  certaic^ 
reports  and  statements  of  accounts  of 
said  corporation,  which  were  false;  the  8ai< 
Whitaker    Wright   then   well   knowing   thi 
said  reports  and  statements  to  be  false,  witfc^ 
intent  thereby  to  deceive  and  defraud    ~      ~ 
shareholders  or  members  of  the  said 
ration;   that  the  said  Whitaker  Wright' ii 
a  fugitive  from  justice  of  the  Kingdom  of 
Great    Britain    and    Ireland,    and    is    non 
within  the  territory  of  the  United  States^ 
that  the  crime  of  which  the  said  Whitake*^ 
*Wrifl:ht  has  so  as  aforesaid  been  guilty  i»  C 
an   otfpnse   within   the  treaty  between  th^ 
United  Stales  and  Great  Britain." 

(2.)   That  the   warrant  was  issued  on  m^ 
complaint  by  His  Britannic  Majesty's  con^ 
sul  general  at  the  port  of  New  York,  as  Ibl' 
lows: 

'*  First.  That  one   Whitaker   Wright  did 
heretofore  and  in  the  month  of  DMcmber, 

1900,  in  the  city  of  London,  in  that  part  of 
the  United  Kingdom  of  Great  Britain  and 
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Ireland  called  England,  and  within  the  Ju-  serious  impairment;   but  that  the  commia- 

riadiction    of   bis   aaid   Britannic   Majestjr,  sioner  denied  the  application  on  the  ground 

commit  the  crime  of  fraud  »*  a  director  of  that  no   power   existed   for  admitting  peti- 

«  company,  to  wit,  did  heretofore  and  in  the  tioner  to  hatlj    (S)    that  tLa  eauae  of  im- 

moDth  of  October,  in  the  jear  ISBQ,  and  in  pri^onnent  was  the  charge  and  the  refusal 

Uie  month  of  December,  1900,  at  the  city  of  to  admit  to  bail. 

London,  aforesaid,  then  being  a  director  of  (7.)   That  the   iraprieonment   and   deten- 

k  certain  body  corporate,  to  wit,  the  London  tion  were  illegal,  and  the  warrant  void,  the 

&    Globe   Finance    Corporation,    unlawfully  complaint  stating  no  jurisdictional  facta  to 

make,  circulate,  and  publish  certain  reporto  warrant  impriaonment  and  detention.    That 

Mid  atatementa  of  aocounts  of  the  said  cor-  the  denial  of  the  right  to  give  bail  congti- 

poration,  which  were  false;  the  said  Whit-  tutes  a  violation  of  the  3th  Amendment  of 

alcer  Wright,  t^n  well  knowing  the  said  re-  the  Constitution,  and  t  lOlG  of  the  Revised 

grts  and  sUtements  to  be  false,  with  intent  Statutes   (U.  S.  Comp.  Stat.  1001,  p.  718), 

ereby   to  deceive  and   defraud   the  share-  and  of  the  common  law  of  the  United  States, 

holders  or  members  of  the  said  corporation,  and  constitutes  a  deiirivation  of  liberty  with- 

"  Second.  Thut  the  said  Whitaker  Wright  out  due  process  of  law. 

ia  a  fiigitive  from  the  justice  of  the  King-  Th^  writs  prayed  for  were  granted,  and, 

dom   of  Great  Britain   and  Ireland,  and  Is  after   hearing,   dismissed  and   the   applica- 

now    within    the    territory    of    the    United  tion  to  be  admitted  to  bail  denied,  March 

States.  30,  the  opinion  being  filed  March   2S,  and 

"  Third.  That  the  crime  of  which  the  said  copy  of   final  order  served  March   28.     123 

Whitaker  Wriglit  has  so  as  aforesaid  been  Fed,  463.     The    case    was    then  broupht  to 

guilty   is  an   ofTcnxe   within   the  treaty   be-  this  court  by  appeal, 

tween  the  United  States  and  Great  Britain.  *At  the  argument  it  was  made  to  ap|>«>ar[M] 

"Fourth.  That  deponent's  information  that,  on  March  31,  His  Majesty's  consul 
and  belief  are  based  upon  messages  received  general  at  New  York  made  a  new  complaint, 
by  cable  from  his  Iktnjesty's  Secretary  of  which  reiterated  the  original  charge,  with 
Stato  for  Foreign  AlTairs,  one  of  the  said  some  amplification,  and  added  that  Wright 
messages  stating  that  a  warrant  bad  been  "  did  also,  at  the  times  and  places  afore* 
issued  in  England  for  the  apprehension  of  said,  then  being  a  director  and  manager  of 
the  said  Whitaker  Wright  tor  the  offense  said  company  or  corporation  aforesaid,  wiUl 
herein  charged  and  directing  deponent  to  intent  to  defraud,  alter  and  falsify  books, 
apply  for  a  prorisional  warrant,  under  the  papers,  and  writings  belonging  to  the  said 
treaty  for  extradition,  between  the  United  company  or  corporation,  and  made  and  can- 
States  and  Great  Britain.  curred  in  the  making  of  false  entries,  and 
"  That  deponent  has,  since  the  appiehen-  omitted  and  concurred  in  omitting  material 
■ion  of  the  said  Whitaker  Wright  ;^estcrday,  particulars  in  books  of  account  and  other 
cabled  to  His  Majesty's  said  foreign  secre-  documenta  belonging  to  the  said  company  or 
tary  for  fuller  details  as  to  said  crime,  and  corporation ;  and  did  also,  at  the  times  and 
an  answer  is  directly  expected,  but  that  the  places  aforesaid,  then  being  a  director  of 
S]aaid  Whitaker  Wnght  may  be  'detained,  the  said  company  or  corporation  as  afore- 
pending  the  arrival  of  such  information,  de-  ^jd,  alter  and  falsify  books,  papers,  and 
Knent^^  asks  for  a  provisional  warrant  writings,  and  made  ami  was  privy  to  the 
"'"■''_„  ,  ,  .,  ,  .  .  .  .  making  of  falw  and  fraudulent  entries  in 
(.1.)  "Tliat  the  aforesaid  complaint  states  the  books  of  account  and  other  documento 
no  facta  which  create  mrisdiction  for  the  belonging  to  the  said  company  or  corpora- 
IjBuanoe  of  the  aforesaid  warrant,  and  for  «„„,  ^j^h  intent  to  defraud  and  derive 
the  detention  of  your  petitioner;  that  it  shareholders  and  creditors  of  said  company 
doea  not  state  any  facts  which  show  that  pmnoration  and  other  oersons." 
your  petitioner  has  been  guilty  of  any  of-  ,.  '  ,„  ,,'  _  .„,  .  ITti,.!.  j„„„„„„(... 
-W  within  the  provisioiv!  of  any  ext.adi-  .  ]*■  "as  further  stated:  That  deponents 
tion  treaty  betw^  the  United  States  of  '"'"™"*"'"  '"'^,  ^^'^^  *"!  ^"^^  "P""  ' 
Ameriot  and  the  United  Kingdom  of  Great  ™rti fled  copy  of  a  warrant,  issued  by  one 
Britain  and  IreUnd."  o*  '"^  Majesty  s  justices  of  the  peace  for 
(4.)  That  be  had  duly  objected  to  the  tl""  c't?  <>'  i.ondon,  for  the  apprehension  of 
continuance  of  any  proceedings  under  the  the  sflid  Whitaker  Wright,  for  the  oiTensa 
eomplaint  and  warrant,  on  the  ground  that  herein  first  enumerated,  and  a  certified  copy 
the  commissioner  had  no  jurisdiction;  but  of  the  information  and  complaint  of  the 
Us  objections  had  been  overruled,  and  the  senior  official  receiver  in  companies  liqulda- 
eommissioner  had  adjourned  the  proceedings  tion  (acting  under  the  order  of  the  high 
until  March  30,  1903.  court  of  justice)  and  the  depositions  of 
(S.)  That  on  March  18,  1903,  he  presented  Arthur  Russell  and  John  Flower,  in  sup- 
to  the  commissioner  an  application  to  be  port  thereof,  upon  the  application  for  a 
admitted  to  bail  pending  the  proceeding,  snnuiions  against  the  said  \Vhitaker  Wright, 
Kiid,  in  support  of  the  application,  filed  with  and  the  depowtions  of  George  Jarman  and 
the  commissioner  the  affidavit  of  his  attend-  Tlnrry  Gerald  Abrnhom^,  on  which  infonna- 
tag  physician,  which  waa  to  the  effect  that  lion  and  complaint  and  depositions  the  said 
petitioner  was  suffering  from  bronchitis  and  warrant  was  granted  for  the  apprehension 
a  severe  chill,  which  might  develop  into  of  the  said  Whitaker  Wright,"  etc.  Conies 
pneumonia,  and  that  the  confinement  tondMl  of  these  papers  accompanied  the  complaint, 
ereatlf  to  injure  his  health  and  to  result  in  and  reference  was  made  to  cable  meisages 
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from  the  Secretary  of  State  for  Foreign  Af- 
fairs. 

On  this  complaint  a  warrant  was  issued 
and  the  accused  arraigned  before  the  com- 
missioner, and  it  was  thereupon  stated  that 
the  demanding  government  would  abandon 
all  further  proceedings  under  the  complaint 
[45]of  March  16,  and  consented*  to  the  discharge 
of  the  prisoner  from  the  arrest  thereon.  The 
oouimisaioner  held  that,  as  the  proceedings 
under  the  previous  warrant  had  been  carried 
into  the  circuit  court,  he  was  without  power 
to  discharge  the  prisoner  under  that  war- 
rant. Subsequently,  the  order  of  the  cir- 
cuit court  dismissing  the  writs  of  habeas 
corpus  and  certiorari,  and  remanding  the 
prisoner,  was  brought  to  the  commissioner's 
attention,  but  counsel  for  the  prisoner  stated 
that  papers  were  being  prepared  for  the 
purpose  of  removing  the  case  to  the  Su- 
preme Court.  The  commissioner  ruled  that, 
pending  such  proceedings,  he  must  decline 
to  dismiss  the  complaint  and  discharge  the 
prisoner. 

Article  10  of  the  treaty  of  1842  (8  Stat. 
at  L.  572,  576),  reads  as  follows: 

'*  It  is  agreed  that  the  United  States  and 
Her  Britannic  Majesty  shall,  upon  mutual 
requisitions  by  them,  or  their  ministers,  of- 
ficers, or  authorities,  respectively  made,  de- 
liver up  to  justice  all  persons  who,  being 
charged  with  the  crime  of  murder,  or  as- 
sault with  intent  to  commit  murder,  or  pi- 
racy, or  arson,  or  robbery,  or  forgery,  or  the 
utterance  of  forged  paper,  committed  within 
the  jurisdiction  of  either,  shall  seek  an  asy- 
lum, or  shall  be   found,  within  the  terri- 
tories   of    the    other:     Provided,  That  this 
shall  only  be  done  upon  such  evidence  of 
criminality  as,  according  to  the  laws  of  the 
place    where    the    fugitive    or    person    so 
charged  shall  be  found,  would  justify  his 
apprehension  and  commitment  for  trial,  if 
the  crime  or  oiTcnse  had  there  been  commit- 
ted;   and  the   respective  judges  and  other 
magistrates  of  the  two  governments  shall 
have    power,    jurisdiction,    and    authority, 
upon  complaint  made  under  oath,  to  issue  a 
warrant  for  the  apprehension  of  the  fugitive 
or  person  so  charged,  that  he  may  be  brought 
before  such  judges  or  other  magistrates,  re- 
spectively, to  the  end  that  the  evidence  of 
criminality  may  be  heard  and  considered; 
and   if,   on   such   hearing,   the  evidence   be 
deemed  sufficient  to  sustain  the  charge,  it 
shall  be  the  duty  of  the  examining  judge 
or  magistrate  to  certify   the   same  to  the 
proper  executive  authority,  that  a  warrant 
may  issue  for  the  surrender  of  such  fugi- 
tive.   The  expense  of  such  apprehension  and 
delivery  shall  be  borne  and  defrayed  by  the 
party  who  makes  the  requisition,   and   re- 
ceives the  fugitive." 
[46]     ♦Article  1  of  the  treaty  of  1889  (26  Stat, 
at  L.  1508),  is: 

**  The  provisions  of  the  said  10th  article 
are  hereby  made  applicable  to  the  following 
additional  crimes: 

"  1.  Manslaugliter,  when  voluiitniy. 
"2.  Counterft'iting  or  altering  money;  ut- 
tering or  bringing  into  circulation  counter- 
feit or  altered  money. 
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"3.  Embezzlement;  larceny;  receiving  any 
money,  valuable  security,  or  other  property, 
knowing  the  same  to  have  been  embezzled, 
stolen,  or  fraudulently  obtained. 

"4.  Fraud  by  a  bailee,  banker,  agent, 
factor,  trustee,  or  director  or  member  or 
ofTicer  of  any  company,  made  criminal  by 
the  laws  of  both  countries. 

5.  Perjury,  or  subornation  of   perjury. 

6.  Rape;  abduction;  child-stealing;  kid- 
napping. 

*' 7.  Burglary;  house-breaking  or  shop- 
breaking. 

**  8.  Piracy  by  the  law  of  nations. 

"  9.  Revolt,  or  conspiracy  to  revolt  by  two 
or  more  persons  on  boiard  a  ship  on  the  high 
&eas,  against  the  authority  of  the  master; 
wrongfully  sinking  or  destroying  a  vessel 
at  sea,  or  attempting  to  do  so;  assaults  on 
board  a  ship  on  the  high  seas,  with  intent 
to  do  grievous  bodily  harm. 

**  10.  Crimes  and  ofTenses  against  the  laws 
of  both  countries  for  the  suppression  of 
slavery  and  slave  trading. 

'*  Extradition  is  also  to  take  place  for 
participation  in  any  of  the  crimes  men- 
tioned in  this  convention  or  in  Uie  afore- 
said tenth  article,  provided  such  participa- 
tion be  punishable  by  the  laws  of  both  coun- 
tries." 

Sections  83  and  84  of  chapter  96,  24  and 
25  Victoria,  are  as  follows: 

83.  "  Whosoever,  being  a  director,  man- 
&gcr>  public  oflicer,  or  member  of  any  body 
corporate  or  public  company,  shall,  with  in- 
tent to  defraud,  destroy,  after,  mutilate,  or 
falsify  any  book,  paper,  writing,  or  valu- 
able security  belonging  to  the  body  corpo- 
rate or  public  company,  or  make  or  concur 
in  the  making  of  any  false  entry,  or  omit 
or  concur  in  omitting  any  material  parUeu- 
lar  in  any  book  of  account  or  other  docu- 
ment, shall  be  guilty  of  a  misdemeanor,  and. 
being  convicted  thereof,  shall  be  •liable.  »t[* 
the  discretion  of  the  court,  to  any  of  the 
punishments  which  the  court  may  award  as 
hereinbefore  last  mentioned. 

84.  '*  Whosoever,  being  a  director,  man- 
ager, or  public  ofAcer  of  any  body  corporate 
or  public  company,  shall  make,  circulate,  or 
publish,  or  concur  in  making,  circulating, 
or  publishing,  any  written  statement  or  ac- 
count which  he  shall  know  to  be  false  in 
any  material  particular,  with  intent  to  de- 
ceive or  defraud  any  member,  shareholder, 
or  cre<litor  of  such  body  corporate  or  public 
company,  or  with  intent  to  induce  any  per- 
<wn  to  become  a  shareholder  or  partner 
tlierein.  or  to  entrust  or  advance  any  prop- 
erty to  such  body  corporate  or  public  com- 
pany, or  to  enter  into  any  security  for  the 
benefit  thereof,  shall  be  guilty  of  a  misde- 
meanor, and,  being  convicted  thereof,  shall 
be  liable,  at  the  discretion  of  the  court,  to 
any  of  the  punishments  which  the  court  may 
award  as  hereinbefore  last  mentioned." 

Section  75  provided  for  a  liability,  on  con- 
%iction  of  the  misdemeanor  therein  men- 
tioiic<l,  "  at  the  discretion  of  the  court,  to 
be  kept  in  penal  servitude  for  any  term  not 
exceeding  seven  years  and  not  less  than  three 
years,  or  to  be  imprisoned  for  any  term  not 
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exceeding  two  years,  with  or  without  hard 
labor,  and  with  or  without  solitarjr  confine- 
ment." 

Section  166  of  the  companies'  act  of  1862 
(25  and  26  Vict.  chap.  80),  provides: 

"  If  any  director,  officer,  or  contributory 
of  any  company  wound  up  under  this  act 
destroys,  mutilates,  alters,  or  falsifies  any 
books,  papers,  writings,  or  securities,  or 
makes  or  is  privy  to  the  making  of  any  false 
or  fraudulent  entry  in  any  register,  book  of 
account,  or  other  document  belonging  to  the 
company,  with  intent  to  defraud  or  deceive 
any  person,  every  person  so  offending  shall 
be  deemed  to  be  guilty  of  a  misdemeanor, 
and,  upon  being  convicted,  shall  be  liable  to 
imprisonment  for  any  term  not  exceeding 
two  years,  with  or  without  hard  labor." 

Section  614  and  subdivision  3  of  S  611  of 
the  New  York  Penal  Ck)de  read  as  follows: 
"  Sec.  514.  Oilier  cases  of  forgery  in  the 
third  degree, —  A  person  who  either  ( 1 )  be- 
ing an  officer  or  in  the  employment  of  a  cor- 
poration, association,  partnership,  or  indi- 
viduals, falsifies,  or  unlawfully  and  cor- 
ruptly alters,  erases,  obliterates,  or  destroys 
]]*any  accounts,  books  of  accounts,  records,  or 
other  writing,  belonging  to  or  appertaining 
to  the  business  of  the  corporation,  associa- 
tion, partnership,  or  individuals;  .  .  . 
is  guilty  of  for^ry  in  the  third  degree." 

"Sec.  611.  Mtsoonduct  of  officers  and  em- 
ployees of  corporations. —  A  director,  officer, 
agent,  or  employee  of  any  corporation  or 
joint  stock  association  who:  .  .  .  (3) 
knowingly  concurs  in  making  or  publishing 
any  written  report,  exhibit,  or  statement  of 
ita  affairs  or  pecuniary  condition,  contain- 
ing any  material  statement  which  is  false; 
.  .  is  guilty  of  a  misdemeanor." 
Section  525  provides :  "  Forgery  in  the 
third  degree  is  punishable  by  imprisonment 
for  not  more  than  five  years." 
By  fi  15  it  is  provided: 
'*A  person  convicted  of  a  crime  declared 
to  be  a  misdemeanor,  for  which  no  other 
puniriiment  is  specially  prescribed  by  this 
Code,  or  by  any  other  statutory  provision  in 
force  at  the  time  of  the  conviction  and  sen- 
tence, is  punishable  by  imprisonment  in  a 
penitentiary,  or  county  jail,  for  not  more 
than  one  year,  or  by  a  fine  of  not  more  than 
five  hundred  dollars,  or  by  both." 

By  the  extradition  act  of  Great  Britain  of 
1870  (33  and  34  Vict.  chap.  52),  it  is  pro- 
vided that:  *'A  fugitive  criminal  shall  not 
be  surrendered  until  the  expiration  of  fifteen 
days  from  the  date  of  his  being  committed 
to  prison  to  await  his  surrender."  The  ac- 
cused is,  on  committal,  to  be  informed  of 
this,  and  "  that  he  has  a  right  to  apply  for 
a  writ  of  habeas  corpus."  If  he  is  not  sur 
rendered  and  conveyed  out  of  the  United 
Kinpfdom  **  within  two  months  after  such 
committal,  or,  if  a  writ  of  habeas  corpus  is 
issued,  after  the  decision  of  the  court  upon 
the  return  to  the  writ,  it  shall  be  lawful  for 
any  judge  of  one  of  Her  Maje^ity'^  superior 
courts  at  Westminster,"  on  notice,  to  order 
him  to  be  discharged,  unless  sufficient  cause  j 
it  shown  to  the  contrary. 
The    first   schedule   contained    a    list   of 
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crimes,  which  includes:  "Fraud  fay  a 
bailee,  banker,  agent,  factor,  trustee,  or  di- 
rector, or  member,  or  public  officer  of  any 
company,  made  criminal  by  any  act  fox  the 
time  being  in  force." 

*By  §  5273  of  the  Revised  SUtute^,  Title[49] 
66,  Extradition  (U.  S.  Ck>mp.  Stat.  1901,  p. 
3596),  it  is  provided  that  whenever  any  per- 
son committed  under  the  title  or  any  treaty 
"  to  remain  until  delivered  up  in  pursuance 
of  a  requisition,"  is  not  so  delivered  up  and 
conveyed  out  of  the  United  States  within 
two  calendar  months  after  such  commitment, 
he  may  be  discharged  by  any  judge  of  the 
United  States  or  of  any  state,  on  notice,  un- 
less sufficient  cause  is  shown  to  the  con- 
trai-y. 

Section  5270  (U.  S.  Comp.  Stat  1901,  p. 
3591),  is  as  follows: 

**  Whenever  there  is  a  treaty  or  conven- 
tion for  extradition  between  the  ^vernment 
of  the  United  States  and  any  foreign  govern- 
ment, any  justice  of  the  Supreme  Court,  cir- 
cuit judge,  district  judge,  commissioner  au- 
thorized 8C  to  do  b^  any  of  the  courts  of  the 
United  States,  or  judge  of  a  court  of  record 
of  general  jurisdiction  of  any  state,  may, 
upon  complaint  made  under  oath,  charging 
any  person  found  within  the  limits  of  any 
state,  district,  or  territory,  with  having 
committed  within  the  jurisdiction  of  any 
such  foreign  government  any  of  the  crimes 
provided  for  by  such  treaty  or  convention, 
issue  his  warrant  for  the  apprehension  of 
the  person  so  charged,  that  he  may  be 
brought  before  such  justice,  judge,  or  com- 
missioner, to  the  end  that  the  evidence  of 
criminality  may  be  heard  and  considered. 
If,  on  such  hearing,  he  deems  the  evidence 
sufficient  to  sustain  the  charge  under  the 
provisions  of  the  proper  treaty  or  conven- 
tion, he  shall  certify  the  same,  together  with 
I  copy  of  all  the  testimony  taken  before  him, 
to  the  Secretary  of  State,  that  a  warrant 
may  issue  upon  the  requisition  of  the  proper 
authorities  of  such  foreign  government,  lor 
the  surrender  of  such  person,  according  to 
the  stipulations  of  the  treaty  or  convention ; 
and  he  shall  issue  his  warrant  for  the  com- 
mitment of  the  person  so  charged  to  the 
proper  jail,  there  to  remain  until  such  sur- 
render shall  be  made." 

Messrs.  Samuel  Untermyer  and  Levis 
Marshall  argued  the  cause  and  filed  a  brief 
for  appellant: 

Extradition  should  be  declined  in  the  ab- 
sence of  a  conventional  or  legislative  provi* 
sion. 

1  Moore,  Extradition  k  Rendition,  21; 
United  States  v.  Rauscher,  119  U.  S.  407,  30 
L.  ed.  425,  7  Sup.  Ct.  Rep.  234 ;  Terlinden  v. 
Ame^,  184  U.  S.  270,  46  L.  ed.  534,  22  Sup. 
Ct.  Rep.  484. 

The  language  of  this  treaty  cannot  be  en- 
larged by  interpretation  so  as  to  include 
crime*?  which  do  not  come  within  the  limi- 
tation whicli  tlie  HignutorieH  of  the  treaty 
have  cxpres.s1y  created. 

Tucker  v.  Alexandroff,  183  U.  S.  436,  46 
L.  I'd.  270,  22  Sup.  Ct.  Rep.  195;  Doe  ex  dem. 
Clark  V.  Braden,  16  How.  657,  14  L.  ed.  1099. 
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The  subject  of  extradition  is  one  of  inter- 
national cognizance,  beyond  the  purview  of 
state  sovereignty;  one  over  which  the  states 
composing  the  American  Union  have  no  more 
jurisdiction  than  have  Ireland,  Scotland,  or 
Wales. 

People  ex  rel.  Barlow  v.  Curtia,  60  N.  Y. 
321,  10  Am.  Rep.  483;  United  States  v. 
Rauscher,  119  U.  S.  414,  30  L.  ed.  427,  7  Sup. 
Ct.  Rep.  234. 

The  word  "country''  has  received  judicial 
interpretation  from  our  courts. 

Stairs  v.  Peaslee,  18  How.  521,  15  L.  ed. 
474:  United  States  v.  The  Recorder,  1 
Blatchf.  218,  Fed.  Cas.  No.  16,129. 

The  crime  charged  is  not  one  which  is 
mude  criminal  by  the  laws  of  the  United 
States  of  America  and  the  United  Kingdom 
of  Great  Britain  and  Ireland,  and  does  not, 
therefore,  come  within  the  terms  of  the  ex- 
tradition treaties  between  those  govern- 
ments. 

/fr  Windsor,  6  Best.  A  S.  522 ;  Re  John  C. 
Kno,  10  Quebec  L.  R.  194;  Re  TuUy,  22 
Blatohf.  213,  20  Fed.  812. 

It  is  the  policy  of  our  government  to  ad- 
mit to  bail  any  person  arrested  in  any  kind 
of  proceeding,  except  for  contempt  and  prose- 
cutions for  capital  offenses. 

United  States  v.  Hamilton,  3  Dall.  17,  1 
L.  ed.  490;  Ex  parte  Virginia,  100  U.  S.  343, 
25  L.  ed.  678;  Hudson  v.  Parker,  156  U.  S. 
277,  39  L.  ed.  424,  15  Sup.  Ct.  Rep.  450; 
Benson  v.  McMahon,  127  U.  S.  457,  32  L.  ed. 
234,  8  Sup.  Ct.  Rep.  1240:  United  States  v. 
Voh.  14  Blatchf.  15,  Fed.  (jw.  No.  16,627: 
United  States  v.  Rundlett,  2  Curt.  C.  C.  41, 
Fed.  Cas.  No.  16,208;  United  States  v.  Dana, 
68  Fed.  886. 

In  cases  which  have  arisen  under  the 
Chinese  exclusion  act,  the  proceedings  under 
which  are  analogous  to  those  in  extradition, 
the  right  to  give  bail  has  been  recognized. 

Re  Ah  Kce,  21  Fed.  701;  Re  Chow  Ooo 
Pooi,  9  Sawy.  606,  25  Fed.  77. 

The  power  of  a  United  States  commis- 
sioner to  admit  a  prisoner  to  bail  is  fully 
discussed  by  Judge  Coxe  in  a  note  prepared 
by  him,  to  the  case  of  United  States  v.  Horn 
Ring,  48  Fed.  638. 

In  State  v.  Hulford,  23  Iowa,  579,  it  has 
been  held  in  a  similar  proceeding  that  the 
right  to  give  bail  exists. 

The  decisions  in  England  and  Canada  sus- 
tain the  right  to  bail  in  extradition  cases. 

Queen  v.  Spilshury  [1898]  2  Q.  B.  615; 
Ex  parte  Foster,  Quebec  Consol.  Dig.  title 
Extraditum, 

The  power  to  bail  must  be  incident  to  the 
power  to  hear  and  determine. 

People  V.  Goodwin,  1  Wheeler  Crim.  Cas. 
434;  People  v.  McLeod,  1  Hill,  377,  37  Am. 
Dec.  328 ;  People  v.  Van  Home,  8  Barb.  158 ; 
State  Treasurer  v.  Rolfe,  15  Vt.  9;  State  v. 
Edney,  20  N.  C.  (4  Dev.  &  B.  L.)  378;  Rex 
v.  Rudd,  Cowp.  331 ;  Rex  v.  Marks,  3  Eaat, 
157;  Rex  v.  Baltimore,  4  Burr.  2179;  4  Bl. 
Com.  299;  2  Hale  P.  C.  129:  4  Co.  Inst.  71; 
Harvey  of  Comb's  Case,  10  Mod,  334:  Rex 
v.  Judd,  2  T.  R.  255 :  Linford  v.  Fitzroy,  13 
Jur.  303;  Ex  parte  Tai/he,  5  (^ow.  39; 
United  States  v.  Evans,  2  Flipp.  005,  2  Fed. 
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152;  Qucai  V.  SpiUbury  [1808]  2  Q.  B.  615; 
Church,  Habeas  Oorpus,  2d  ed.  f  S  890,  395; 
1  Bishop,  Crim.  Proc  fifi  251,  1406,  1407. 

Such  powers  as  are  ordinarily  doiomi- 
nated  inherent  are  possessed  even  by  courts 
of  statutory  creation. 

Ex  parte  Robinson,  19  Wall.  505,  22  L.  ed. 
206;  United  States  t.  Hudson,  7  Craneh,  32, 
3  L.  ed.  259;  Anderson  v.  I>iifii»,  6  Wheat 
204,  5  L.  ed.  242;  Ex  parte  Terry,  128  U.  8. 
302,  32  L.  ed.  408,  9  Sup.  Ct.  Rep.  77 ;  Oart- 
Wright's  Case,  114  Mass.  230;  Re  NeagU^  5 
L.  R.  A.  78,  14  Sawy.  232,  39  Fed.  856; 
Freeman  v.  Howe,  24  How.  450,  16  L.  ed. 
749;  Krippendorf  v.  Hyde,  110  U.  8.  276,  88 
L.  ed.  145,  4  Sup.  Ct.  Rep.  27;  Oun^bel  t. 
Pitkin,  124  U.  S.  131,  31  L.  ed.  374,  8  Sup. 
Ct.  Rep.  379;  Labette  County  y.  United 
States,  112  U.  S.  217,  28  L.  ed.  608,  5  Sup. 
Ct.  Rep.  108 ;  Re  Henderson,  157  N.  Y.  423, 
52  N.  E.  183. 

The  comparatiYely  unimpoitant  penal  of- 
fense under  N.  V.  Penal  Code,  sub.  3,  {  611, 
is  not  ''fraud  of  a  director'\within  the  mean- 
ing of  the  treaty,  and  is  not  extraditable. 
Proof  of  fraud  in  support  of  a  charge  under 
that  section  would  be  surplusage. 

In  case  of  a  statutory  crime  an  indictment 
which  follows  the  language  of  the  statute  is 
sufficient. 

United  States  v.  Gooding,  12  Wheat.  460, 
6  L.  ed.  603 ;  Com.  v.  Hobbs,  140  Mass.  443, 
5  N.  E.  158;  Trout  v.  State,  111  Ind.  499, 12 
N.  E.  1005;  Baysinqer  v.  People,  115  111- 
410.  5  N.  E.  375. 

Where  the  offense  is  malum  prokihituim 
and  the  statute  embraces  no  words  provid- 
ing that  the  fraudulent  intent  or  other  crim- 
inal intent  constitutes  a  part  of  the  defini- 
tion  of  the  offense,  it  is  neither  necessary" 
to  allege  nor  to  prove  the  existence  of  sucN 
intent. 

Com.  V.  Farren,  9  Allen,    489;    Com.   t^ 
yichols,  10  Allen,  199;  Com,  v.  Boynton,  B 
Allen,  160;  Com,  v.  Goodman,  07  Mass.  117? 
Com.  V.  Wentworth,  118  Mass.  441. 

In  cases  of  this  diaracter .  fraudulent  in — 
tent  is  not  a  necessary  ingredient  of  th^^ 
crime. 

People  V.  Oipperly,  101  N.  Y.  634,  4  N.  £ — 
107;  People  v.  Kibler,  106  N.  Y.  321,  12  N^ 
E.  795;  Haggerty  v.  St.  Louie  toe  Mfg, 
Storage  Co,  143  Mo.  238,  40  L.  R.  A.  151, 
S.  W.   1114;  HaUted  v.  State,  41  N.  J. 
552,  32  Am.  Rep.  247. 

It  is  not  within  the  province  of  the  ju- 
diciary to  enlarge  the  trea^. 

Terlinden  v.  A^nee,  184  U.  8.  289,  46 
ed.  545,  22  Sup.  Ct.  Rep.  484. 

The  law  allows  sureties  to  retake  a  pris— 
oner  who  has  been  admitted  to  bail,  ahonlf^ 
he  escape  into  another  state. 

Taylor  v.  Taintor,  16  Wall.  371,  21  Lu  ed^ 
290;  Re  Von  Der  Ahe,  85  Fed.  950;  Oo9gro9^ 
V.  Winney,  174  U.  S.  64,  43  L.  ed.  897,  W 
Sup.  Ct.  Rep.  598. 

In  Chinese  deportation  cases  it  haa  been. 
itsual  to  allow  bail  pending  an  appeal  to  thjla 
oourt. 

Li  Sing  v.  United  States,  180  U.  8.  486,  45 
L.  ed.  634,  21  Sup.  Ct.  Rep.  449;  United 
States  v.  Gue  Lim,  176  U.  8.  459,  44  L.  ed. 
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544,  20  Sap.  Ct  lUp.  415;  Ufdt^d  Biaiet  t. 
Wong  Kim  Ark,  160  U.  8.  640,  42  L.  ed. 
890,  IB  Sup.  Ct.  Rep.  456;  United  8tate9  T. 
Lee  Yen  Tai,  185  U.  8.  213,  46  L.  ed.  878, 
22  Sup.  Ct.  Rep.  629. 

The  expreftsion  of  a  wiUingneBS  on  the  part 
of  the  deniaodiiiff  government  to  withdraw 
the  warrant  of  Maroh  16,  waa  in  the  nature 
of  a  motion  to  enter  a  nolle  proeequi. 

It  is  well  settled  that  unlets  sudi  a  mo- 
tion is  allowed  by  the  court  or  tribunal  to 
which  it  is  addressed,  it  has  no  ef&oaoy  what- 
ever. 

United  Btatee  v.  BehwMmn^  7  Sawy.  430, 
Fed.  Cos.  No.  10,235;  United  Btatee  y.  Ebhe, 
4  Hughes,  473,  10  Fed.  369;  People  t.  Mo- 
Uod,  1  Hill,  465,  37  Am.  Deo.  328 ;  Btate  em 
reL  Bier  t.  Klook,  48  La.  Ann.  140,  18  So. 
942;  Btatham  ▼.  Btate,  41  Ga.  511;  Ba  parte 
Donaldson,  44  Ma  149;  Btate  t.  Boe,  12  Vt. 
03. 

The  fact  that  the  demanding  ^vemmeBt 
is  now  willing  to  consent  to  a  discharge  of 
tlie  appellant  from  custody  under  the  war- 
rant ox  March  16,  1903,  should  not,  under 
the  circumstances,  deprive  him  of  his  right 
to  have  the  important  qnestione  of  law  which 
affect  his  liberty  determined  on  this  appeal. 

Chicago  ^  A.  R,  Co.  v.  Union  Rolling  Mill 
Co.  109  U.  S.  702,  27  L.  ed.  1081,  3  Sup.  Ct. 
Rep.  594*  Btevene  v.  The  Railroade,  4  Fed. 
97 ;  Booth  v.  Leyoeeter,  1  Keen,  247 ;  Cooper 
V.  Lewie,  2  Phill.  Ch.  177 ;  Electrical  Accum- 
ulator Co,  V.  Brush  Electric  Co,  44  Fed.  602; 
Hat'Stceat  Mfg.  Co.  v.  Waring,  46  Fed.  87; 
Weetem  Union  Teleg.  Co.  v.  American  Bell 
Teleph.  Co.  60  Fed.  662;  Detroit  v.  Detroit 
City  R.  Co.  55  Fed.  669;  Hershberger  v. 
BUicett,  55  Fed.  170;  Lewie  v.  Cooper,  16  L. 
J.  Ch.  N.  8.  265;  Folger  v.  The  Robert  Q. 
Shaw,  2  Woodb.  &  M.  537^  Fed.  Cas.  Ko. 
4,899;  Beery  v.  Chicago,  R.  I.  d  P.  R.  Co. 
65  Mo.  533;  Browning  v.  Chrisman,  30  Mo. 
353;  Lane  v.  Morton,  81  N.  C.  38;  Mechan^ 
iee'  Bank  v.  Viaher,  1  Rawle,  341. 

The  offense  charged  must  at  all  events  be 
a  crime  against  the  laws  of  the  state  where 
the  accused  is  apprehended. 

Re  Frank,  107  Fed.  272. 

The  New  York  Penal  Code  does  not  define 
a  crime  which  can  be  described  as  "the  fraud 
of  a  director"  or  any  equivalent  crime. 

Hie  offense  which  it  creates  contains  no 
element  of  fraud.  The  English  statute 
makes  "fraud"  the  eine  qua  non. 

It  does  not  require  "the  intent  to  deceive 
and  defraud"  {Gardner  v.  People,  62  N.  Y. 
899).  The  E^Iish  crime  depends  upon  the 
^fraudulent  intent." 

It  does  not  require  aoienier  of  the  falsitv 
of  the  report  on  the  part  of  the  accused. 
The  English  statute  makes  it  essential.  The 
word  "knowingly,"  as  used  in  the  New  York 
statute,  has  reference  only  to  concurrence  in 
the  making  or  publishing  of  the  report,  and 
not  to  knowledge  of  the  falsity  of  its  state- 
Mente.  The  English  statute  uses  the  phrase 
*Srhieh  he  shaU  know  to  be  false." 

It  creates  an  offense  of  a  venial  nature, 
and  punishes  carelessness  and  inconsiderate- 
aess  amounting  to  olficial  misconduct,  but 
not  to  fraud. 
ISO  17.  B. 


Mr.  Charlaa  Fox  argued  the  cause  and 
filed  a  brief  for  appellees: 

No  examination  having  been  commenced 
prior  to  the  proceedings  on  habeas  corpus 
now  here  for  review,  this  court  will  confine 
its  inquir;^  to  the  qiiestion  oi  jurisdiction  of 
the  commissioner. 

Terlinden  v.  Amm,  184  U.  8.  270,  46  U 
ed.  634,  22  Sup.  Ct.  Rep.  484. 

A  oomplaint  in  an  extradition  case  need 
not  be  as  precise,  teehnieal,  and  formal  as  an 
indictment.  It  is  sufficient  if  it  appears 
that  a  treaty  offense  is  meant  to  be  charged. 

Rice  V.  Amen,  180  U.  8.  371,  45  L.  ed.  .")77, 
21  Sup.  a.  Rep.  406;  Re  Roth,  15  Fed.  307; 
Re  Force,  7  Blatchf .  48,  Fed.  Cas.  No.  4,644 ; 
Ex  parte  Btemaman,  77  Fed.  595;  Re  Hen- 
Hch,  5  Blatchf.  414,  Fed.  Cas.  No.  6,360. 

All  that  is  required  is  to  set  forth  dearly 
the  substance  of  the  offense  charged,  so  that 
the  court  can  see  that  one  or  more  particular 
crimes  enumerated  in  the  treaty  are  alleged 
to  have  been  committed. 

Re  Adutt,  55  Fed.  376;  Re  Grin,  112  Fed. 
790. 

The  complaint  could  be  made  upon  infor- 
mation and  belief. 

Re  Fares,  7  Blatchf.  343,  Fed.  Caa.  Na 
4,645 ;  Bw  parte  Lane,  6  Fed.  34. 

The  laws  of  New  York,  after  baring  ea- 
tabliriied  the  laws  of  England,  are  to  govern 
this   proceeding. 

Re  Forcz.  7  Blatchf.  357,  Fed.  Cas.  No. 
4,645;  Re  Wadge,  15  Fed.  865;  Re  Charlee- 
ton,  34  Fed.  533. 

A  treaty  is  to  be  interpreted  liberally  and 
in  such  manner  as  to  carry  out  its  manifest 
purpose. 

Tucker  r.  Alewandroff,  183  U.  8.  424,  46 
L.  ed.  264,  22  Sup.  Ct.  Rep.  195;  Orin  v. 
Bhine,  187  U.  8.  181,  ante,  130,  23  Sup.  Ct 
Rep.  98. 

A  crime  need  not  bear  the  same  name  to 
bring  it  within  the  treaty,  if  it  was  crim* 
inal  by  the  laws  of  both  countries. 

Re  Arton  [1896]  1  Q.  B.  509;  ite  BeUea- 
contre,  17  Cox  C.  C.  253;  Ea  parte  Piot,  15 
Cox  C.  C.  208. 

There  are  no  eommon-law  crimes  of  the 
United  States. 

Benson  v.  McMahon,  127  U.  8.  457,  32  L. 
ed.  234,  8  Sup.  Ct.  Rep.  1240;  Moore,  Ex- 
tradition &  Rendition,  9  430. 

The  plaintiff  has  no  right  of  asylum  ia 
this  country. 

Ker  V.  Illinois,  119  U.  8.  436,  30  L.  ed. 
421,  7  Sup.  Ct  Rop.  225;  Orin  v.  Bhine,  187 
U.  8.  181,  ante,  130,  23  Sup.  Ct  Rep.  98. 

The  object  of  a  writ  of  habeas  corpus  is 
to  ascertain  whether  the  prisoner  applying 
for  it  can  be  legally  detained  in  custody,  and 
if  sufficient  ground  for  his  detention  is 
shown  he  is  not  to  be  discharged  for  de- 
fects in  the  original  arrest  or  oonunitment 

Nishimura  Ekiu  v.  United  States,  142  U. 
S.  651,  35  L.  ed.  1146,  12  Sup.  Ct  Rep. 
336;  lasigi  v.  Van  De  Carr,  166  U.  8.  392, 
41  L.  ed.  1046,  17  Sup.  Ct.  Rep.  595. 

The  appellant  is  not  entitled  to  bail,  un- 
der any  rule  of  law  of  the  United  States. 

Re  Carrier,  57  Fed.  578 

953 


87 -M  SupREUE  Court  of  th«  Ui(iTn>  Btates.  Oct.  Teru, 

A  stuU  is  considered  a  country,  with  ref-  partiei,   and,  bb  to  the  offense  chargsd  in 

erence  to  certain  conditionn.  this  case,  tlie  treaty  of  1989  embodies  that 

Uki-y,   Doniicil,   p.  :ll.  principle   in   terma.     The   ofTenBe   must  Im 

Solicitor  OenaralMojt  argued  the  cause,  "  made  criminal  by  the  laws  of  boUi  coun- 

and,  with  .Vr.  Hilton  D.  Purdy,  filed  a  brief  tries." 
for  thp   United   States:  We  think  it  cannot  be  reasonably  open  to 

The  rule  that  the  evidpnce  must  be  aucb  question  that  the  otTense  under  the  Britisb 
as  to  justify  commitment  for  trial  at  tlie  statute  is  also  a.  crime  under  the  3rd  para- 
place  where  the  fugitive  is  found,  if  the  of-  graph  of  i  611  of  the  Penal  Code  of  New 
fense  had  there  be«n  committed,  applies  not  York,  brought  forward  from  |  603  of  tie 
only  (o  the  adiiiiitsibility  and  the  amount  Code  of  18S2.  Fraud  by  a  bailee,  bsjiker, 
of  evidence  required  for  that  purpose  in  the  agent,  factor,  trustee,  or  director,  or  mem- 
particular  place,  but  also  to  the  definition  ber  or  officer  of  any  company,  ia  made  the 
of  the  ofTense.  basis  of  surrender  by  the  treaty.  The  Britiab 

Muore.  tixtradition  Ji  Rendition,  }  344.  statute  punishes  the  making,  circulating,  or 

No  rule  more  explicit  or  certain  than  that  publishing,   with   intent   to   deceive    or   dc- 

contained   in   the  treaty   itself   oun.   indeed,  fraud,  of  false  atatementa  or  accounta  of  a 

be  prescribed.    Cases  as  they  occur  nccessar-  body   corporate  or   public  company,  known 

ily   depend    upon   the   laws    of    the   several  to  be, false,  by  a  director,  manager,  or  public 

states  in  which  the  fugitive  may  be  arrested  odicer  thereof.     The  New  Vork  statute  pro- 

OT  found.  vides  that  if  an  officer  or  director  of  a  cor- 

Extradition  muler  Treaty  imth  France,  4  poration   knowingly   concurs   in   making  or 

Ops.  Atty.  Gen.  330,  publishing  any   written  report,  exhibit,  or 

What   evidence  is   neceasary  to  authorize  statement  of  its  affaira  or  pecuniary  condi- 

an  arrest  and  commitment  depends  upon  the  tion,    containing    any    material    statement 

laws  of  the  state  or  place  where  the  criminal  which  is  false,  he  is  guilty  of  a  misdemeanor, 

niay  be  found.  The   two   statutes   are   aubstantially   analo- 

Moore,   Extradition  i   Rendition,   }   344 ;  goua.    The  making  of  auch  a  false  statement 

Mullrr'»  tjaae.  h   I'hila,   2S0,   Fed.  Cii4.  No,  knowingly,   under  the  New  York   act,  car- 

9,913;  Re  Fares,  7  Blatrlif.  315.  Ked.  CaH.  ries  with  it  the  inference  of  fraudulent  in 

No,  ^M'^■■  lliiti  \.  Kliim.  187  U.  S.  IS  I,  ante,  temt;   but,  even  if  this  were  not  lo,  crimi- 

130,  23  Sup.  Ct.  Bep,  9S.  nality  under  the  British  act  would  certainly 
be  such  under  that  of  New  York.     AbsotuU 

Mr.  Chief  Justice  Fuller  delivered  the  identity  is  not  required.  The  essential  char- 
opinion  of  the  court;  "^^^  "'.  ^^e   transaction   is   the   same,  and 

The  writ  of  habeas  corpus  cmnnot  perform  '"'<'«  cr>m'n«l  by  both  /tatutes. 
the  office  of  a  writ  of  error,  but  the  court  is-        ^»  may  be  remarked  that  the  sUtutM  of 

suing  the  writ  may  inquire  into  the  juris-  ?f^V*'  "'*''l."  ^^''  "K"'"' ?''"' J**"*  o^.^" 

diction  of  the  committing  magistrate  in  ex-  ^'>'*',  ?°  '^''»*  subject;   and  that  f  |  73  and 

tradition  proceedings  {Omclas  v.  Ruit,  161  1\°'  ^'  *<=*  "' ConeresB  to  define  and  pun- 

U,  S.  602r«  L.  ed.  787,  16  Sup.  Ct.  Rep.  '".''/""'f   }"  ,'*'\*"*7™^   "' /1"'^'„  5 

689;   TeHinden  v.  Jmes,  184  U.  S.  270,  40  f^K"^ .^■,^li\'^}'^^- ^fK^'L*   ^^I  '^ 

L.  ed.  634.  22  Sup,  Ct,  Rep.  484);   and  it  t'l^,^"'!^,?*^'"**'    'V'   f-.S^'^S'   ^^\ 

was  on  the  grouna  of  want  of  jurisdiction  ^^h  P;  "^J'-  »>  f*^' ."',*>  officers  o 

that  the  writ  was  applied   for  in  this  in-  national  banks,  are  largely  to  the  same  effect 

stance  before  the  commissioner  had  entered  *■  the  Engliah  atatute. 

npnn  the  examination;  as  also  on  the  ground        ^a  the  sUte  of  New  York  wae  the  nlae« 

that  peUtioner  should  have  been  admitted  tA  "J*"'"  ^^°  accused  was  found  and    in  legal 

[^j]  effect,  the  asylum  to  which  he  had  iled,  i» 

The  contention  is  that  the  complaint  and  tl»e  language  of  the  treaty,  "  made  criminal 
warrant  did  not  charge  an  extradiUble  of-  by  the  laws  of  'both  countnes,"  to  be  inter-IWI 
fense  within  the  meaning  of  the  extradition  preted  as  limiting  its  scope  to  acts  of  Con- 
treaties  between  the  United  States  and  the  RrcBS,  and  eliminating  the  operation  of  the 
United  Kingdom  of  Great  Britain  and  Ire-  laws  of  the  sUtest  Thatview  would  largely 
land  because  the  offense  was  not  criminal  defeat  the  object  of  our  extradition  treatiea 
at  common  law,  or  by  acts  of  Congress,  or  by  ignoring  the  fact  that,  for  nearly  all 
by  the  preponderance  of  the  statutes  of  the  crimes  and  misdemeanors,  the  laws  of  the 
states.  states,  and  not  the  enactments  of  Congresa, 

Treaties  muat   receive   a  fair   interpieta-  must  be  looked  to  for  the  definition  of  the 

tion,  according  to  the  intention  of  the  con-  otTense.     There  are   no  common-law  Crimea 

tracting  parties,  and  so  as  to  carry  out  their  of  the  United  SUtea;  and,  indeed,  in  moat 

manifest  purpose.     The  ordinary  technical!-  of  the  states  the  criminal  law  baa  been  n- 

ties  of  criminal   proceedings  are  applicable  cast  in  statutes,  the  common  law  being  n- 

to  pToeeedinga  in  extradition  only  to  a  lim-  sorted  to   in  aid  of  definition.     Bentcn  V. 

Ited  extent.     Orin  v.  Shine.  187  U.  S.  181,  UoUahon,   127   U.  S.  467,  St  L.  ed.  8H,  I 

ante,   130,  23   Sup.  a.  Rep.  98;   Tucker  v.  Sup.  Ct.  Kep.  1240. 

Ateg:androff,   183  U.  8,  424,  46  L.  ed.  264,        In  July,   1844,   Attorney   General  Ne1«M 

22  Sup.  Ct  Rep.  IBS,  advised  the  Secretary  of  State,  then  Mr.  Cal- 

[58]     'The  general  principleof  international  law  houn,  that  "  cases,  as  they  occur,  necesaarilj 

is  that  in  all  eases  of  extradition  the  act  depend  upon  the  laws  of  the  sevoral  atatM 

done  on  account  of  which  extradition  ia  de-  in   which   the   fugitive  may   be  arreated  or 

maoded  must  be  considered  a  crime  by  both  found;"  aud  in  December  of  that  year,  Mr. 
.0B4  IBOU.  I. 


li)02,                                                 Wdiciit  v.  ITknkbi.  69-41 

Calhoun    wroU    to    the    French    ininUter:  by  tlie  governments  of  tlie  two  contractiii([ 

"  Wlint   evidence   is   neceasary   to  autborize  nationH." 

an  arrest  and  com  mi  tine  nt  depends  upon  the  And  thiB  langiiai;c  is  strikingl;  applicable 

laws  of  tbe  state  or  ploce  where  the  crim-  to  the  suppleinrittMl  trrnty  of  1880,  Irnmed, 

innl   may   be   found."     Kloore,   Extradition,  as  it  wan,  \>y  Mr.  Secretary  Blaine,  and  that 

1  344;  (/filled  Ulatet  v.  ll'iirr,  3  N.  Y.  Legal  accomplished  Iau7er  and  publiclat,  then  Sli 

Oba.  346.  Fed.  Caa.  No.  10,044.  Julian  Pauncefole,  who  was  thoroughly  (a- 

So,    Mr.    Secretar]'    Fish,    in    November,  miliar  with  the  dual  ayatem  of  this  govern- 

167.1,  in  replyin);  to  certain  specified  quca-  ment.      Where   there    was   reason   to  doubt 

tions   of   the   minister  of   the   Netherlands,  whether  the  generic  term  embraced  a  par- 

aniong  other  things,  said:     "That,  in  every  ticular  variety,  specific  Ian);uage  was  used. 

treaty  of  extradition,  the  United  States  in-  A«.    for    instance,    as   to   the   slave    trade; 

sistH  that  it  can  be  required  to  surrender  a  though    criminal,    yet,    apparently    becnune 

fugitive  criminal   only   upou   such   evidence  there   had  been   ptK^uliar   local  aspects,   the 

of  criminality  as,  according  to  the  laws  of  crime  was  irqnired  to  be  '' ngninst  the  laws 

tlie   place  where   he   shall   be   found,   would  of  both  countiie^;"  and  so  iis  to  frnild  nnd 

justify   his   apprehension   and   commitment  breach   of   trust,   which    had   Iieen   brought 

for  trial  if  the  crime  had  there  been  commit-  within   the  gru'<p  of  criminal   law  in   com- 

ted;"   and   "that  the  criminal  code  of   the  pmatively  recent  times.     Hut   il   in  enough 

United   States  applies  only  to  olTensea  de-  it  the  p.irticulnr  vnricly  w^n  "i-iiminiil  in[61] 

fined  by  the  general  goveri:inent,  or  commit-  both    juriadictiont.    and    tbe    laws   of   botli 

ted  within  its  exclusive  juriadiction,  or  upon  countries  included  the  laws 'of  their  compo- 

tlie  hi;;h  scsa,  or  some  navigable  water,  and  nent  parts. 

thkt    each    stat«    establishes  and  regulates  In  Orin  v.  S/iinc  we  applied  tho  dellnition 

its  own  criminal  procedure,  as  well  with  re-  of  cmbo7,ilpment  given  hy  the  laws  of  Cali- 

!ipect  to   the  definition  of  crimes  as  to  the  fornia;  but  there  the  petitioner  himself  ap- 

mode   of   procedure   against  criminals,   and  pealed    to    that    dclinition.    and    the    case, 

the    manner    and    extent    of    puniBhrnent."  though  in  niany  respects  of  vnTiie  here,  did 

Moore,  Extradition,  |   337 ii.  not  rule  the  preciie  point  before  us. 

In  UuUer-g  Caie,  5  Phila.  289,  202,  the  I'"t  we  rule  it  now,  and  concur  wit* 
definition  of  the  offense  in  the  state  where  Judge  T.ucoiube,  that  when,  hy  the  law  of 
the  fugitive  was  found  was  applied  by  the  Great  Britain,  and  by  the  l.iw  of  the  state 
diatrict  court  for  the  eastern  district  of  ,'"  "'""'''  J''*'  '"g'tije  is  found,  the  fraudu- 
Pennaylvania,  and  Judge  Cadwalader  said:  lent  oetschaigefto  have  been  committed  are 
»]  -In  the  *rip.  of  Irc-nlirs  «hidi  have  been  """'If  ''""'■nil.  the  <^nae  comes  fairly  withm 
_  -ii..-.^  ~^.i-  »<T~n.~  i.,ni.,j,'..~  *«-  t'le  treaty,  which  otherwise  won  d  mam- 
mentioned,  certain  offenses,  including  (or  f^^^^  ^  i;„dequate  to  accomplish  its  pur- 
gery.  are  named  with  reference  to  their  detl-  J  ^„j  ^  ^^„„^j  doubt^hat,  if  the 
mtion>  in  the  system  of  general  jurlspru-  ^^jt^j  gt^tes  were  aeelcing  to  have  a  per- 
dence.  But  the  treaties  require  the  apecifio  ^on  indicted  for  this  same  offense  under  the 
application  of  the  definitions  to  be  conform-  ja^,  of  X^w  York  extradited  from  Great 
■We,  in  particular  cases,  to  the  jurispru-  Britain,  the  tribunals  of  Great  BriUin 
dence  and  legislation  of  the  respective  places  would  not  decline  to  find  tbe  offenie  charged 
where  the  parties  may  be  arrested ;  and  like-  to  be  within  the  treaty  because  the  law  vio- 
wise  require  the  application  of  local  rules  i^ted  was  a  statute  of  one  of  the  states,  and 
of  decision  as  to  the  sufTiciency  of  the  evi-  not  an  act  of  Congress. 
dence.  The  act  in  question  ^- though  gen-  It  is  true  that  in  the  case  of  Windsor 
erically  forgery  wherever  criminal —  might  11805),  6  Beat  i  S.  522,  a  contrary  view 
be  specilkally  criminal  in  One  place,  but  not  >vas  expressed;  but  it  should  be  observed 
in  another.  I  thought  that  the  question  de-  that  the  charge  was  forgery,  and  it  was  held 
pended  upon  the  low  of  Pennsylvania  under  that  the  facts  did  not  coiiHlitute  forgery  in 
the  statute  of  1800,  and  that  the  case  on  Englai.d,  and  that  the  statuU  of  New  York 
the  part  of  tbe  Saxon  government  had,  defining  the  olFcnse  of  forgery  in  the  third 
therefore,  been  made  out.  degree  could  not  properly  be  regarded  as  ex- 
"  There  is  no  jurisprudence  or  common  tending  tlie  force  of  the  treaty  to  offenses 
law  of  the  government  of  the  United  States.  ""^  embioeed  within  the  definition  of  tor- 
...  No  legislation  of  their  government,  (:"y  at  the  time  when  the  treaty  was  exi^ 
Independently  of  the  jurisprudence  and  legis-  f''^^  ^  f"'^  '"'}^J'  Mnchision  is  exj>ressed 
Ution  of  the  several  states,  can  have  liSen  'jJ'  ,^'.'^  eminent  judges  who  united  in  that 
expected  by  those  who  made  the  treaties  '"fe"""".  "'S*  the  treaty  did  not  compnae 
evlTto  give  speciSc  definitions  of  certain  "'^"'*,^  T***  .T''  7'?!  %  ^^It^'S^'l''^"'^* 
crime*  nrention^f  in  them.  No  such  legis-  :^Ll'''''r'r  f  ^^",  "'  ^''*  t"""*^  ^^^''  '' 
,  ,,               .      ,                 J        .     ■           .,.''  docs  not  receive  our  assent. 

■"v'^u  ■  '.K      ^'^"l         l"""  !    ""■"''■e''  The  result  is  that  we  hold  that  the  com- 

which  la  the  offense  here  charged,  can  have  ,„i,^ion„  had  jurisdiction,  and  that  bring* 

been  expected.    As  to  this  crime,  and  others.  „«  to  ton'iidcr  whether  the  commissioner  or 

local  definitions  and  rules  might  be  not  leas  d,,,  circuit  court  erred  in  denying  the  ap- 

dilTerent  in  Ohio  and  in  Pennsylvania  than  pHpiition  to  be  let  to  bail, 

in   Scotland   and   in   England,   or   might  be  By  |  1015  of  tho  Revised  Statutes  (U.  S. 

more  different.      In   framing  the   tre:ity  of  Comp.   Stat.   1001.  p.  718),  it  is  provided: 

1842   with   Great   Britain,   these   local   dif-  "  lE.iil  shall  be  admitted  upon  alt  arrests  ir 
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isliable  by  death ;  and  in  such  cases  it  may 
Ik»  tnkon  by  any  of  the  persons  authorized 
'62Jby  the  precrdin^  w'ction  'to  arn'st  and  im- 
prison oll'enders."  But  this  must  be  read 
witii  §  1014,  the  preceding  section,  and  that 
is  confined  to  crimes  or  olFcnses  against  the 
United  States.  Rice  v.  Awes,  180  U.  S.  377, 
45  L.  ed.  582,  21  Sup.  Ct.  Rep.  406.  These 
sections  were  originally  contained  in  one 
section.  Judiciary  Act  of  1789,  1  Stat,  at 
L.  9:,  chap.  20,  §  33. 

"^^/ot  only  is  there  no  statute  providing  for 
a'fniission  to  bail  in  cases  of  foreign  extra- 
lilion,  but  §  5270  of  the  Revised  Statutes 
(U.  S.  Comp.  Stat.  1901,  p.  3591),  is  in- 
consistent with  its  allowance  after  commit- 
tal, for  it  is  there  provided  that,  if  he  finds 
the  evi(Jence  suflicient,  the  commissioner  or 
jndije  "  sliall  issue  his  warrant  for  the  com- 
niitiucnt  of  the  person  so  charged  to  the 
proper  jail,  there  to  remain  until  such  sur- 
render sl-.all  Ik?  made." 

And  §  5273  (U.  S.  Comp.  Stat.  1901,  p. 
'.i.VJij).  provides  tliat,  when  a  person  is  com- 
mitted '*  to  remain  until  delivered  up  in 
pursuance  of  a  requisition,"  and  is  not  de- 
livered up  within  two  months,  he  may  be 
discharged,  if  sufficient  cause  to  the  con- 
trary is  not  shown. 

The  demanding  government,  when  it  has 
done  all  that  the  treaty  and  the  law  require 
it  to  do,  is  entitled  to  the  delivery  of  the 
accused  on  the  issue  of  the  proper  warrant, 
and  the  other  government  is  under  obliga- 
tion to  make  the  surrender;  an  obligation 
which  it  might  be  impossible  to  fulfil  if 
release  on  bail  were  permitted.  The  enforce- 
ment of  the  bond,  if  forfeited,  would  hardly 
meet  the  international  demand;  and  the  re- 
gaining of  the  custody  of  the  accused  obvi- 
ously would  be  surrounded  with  serious  em- 
barrassment. And  the  same  reasons  which 
induced  the  language  used  in  the  statute 
would  seem  generally  applicable  to  release 
pending  examination. 

The  subject  was  considered  by  the  district 
court  of  Colorado  in  the  case  of  Carrier, 
57  Fed.  678,  and  Hallett,  J.,  held  that  the 
matter  of  admitting  to  bail  was  not  a  ques- 
tion of  practice;  that  it  was  dependent  on 
statute;  that  although  the  statute  of  the 
United  States  in  respect  of  procedure  in  ex- 
tradition did  not  forbid  bail  in  such  cases, 
that  was  not  enough,  as  the  authority  must 
be  expressed;  and  that  as  there  was  no  pro- 
vision for  bail  in  the  act,  bail  could  not  be 
allowed. 

And  Judge  Lacombe  in  the  present  case 

stated  that  applications  to  admit  to  bail  in 

[631snrh  eases  had,  on  several  occasions.  *been 

made  to  the  circuit  court,  and  that  they  had 

been  uniformly  denied. 

In  Queen  v.  Spilahury  [1898]  2  Q.  B.  615, 
it  was  held  that  the  Queen's  Bench  had, 
"  independently  of  statute,  by  the  common 
law,  jurisdiction  to  admit  to  bail,'*  but  that 
was  a  case  arising  under  the  Fugitive  Of- 
fenders Act  [44  and  45  Vict.  chap.  69],  and 
the  distinction  existing  ordinarily  between 
rendition  between  different  parts  of  Her 
Majesty's  dominions,  and  cases  arising  under 
the  Extradition  Acts,  was  pointed  out.  The 
956 


court,  while  ruling  that  the  power  to  admit 
to  bail  existed,  held  that,  as  matter  of  judi- 
cial discretion,  it  ought  not  to  be  exerdnd 
in  that  case. 

We  are  unwilling  to  hold  that  the  circuit 
courts  possess  no  power  in  respect  of  admit- 
ting to  bail  other  than  as  specifically  vested 
by  statute,  or  that,  while  bail  should  not 
ordinarily  be  granted  in  cases  of  foreign  ex- 
tradition, those  courts  may  not  in  any  case, 
and  whatever  the  special  circumstances,  ex- 
tend that  relief.  Nor  arc  we  called  upon 
to  do  so,  as  we  are  clearly  of  opinion,  on 
this  record,  that  no  error  was  committed  in 
refusing  to  admit  to  bail,  and  that,  although 
the  refusal  was  put  on  the  ground  of  want 
of  power,  the  final  order  ought  not  to  be 
disturbed. 

The  affirmance  of  the  final  order  leaves 
it  open  to  the  demanding  government  to 
withdraw  the  proceeding  first  initiated,  and 
proceed  on  the  subseqiient  application,  the 
pendency  of  which,  as  called  to  our  atten- 
tion, we  do  not  think  required  us  to  dismifl 
this  appeal. 

Order  affirmed. 


•STATE    OF    TENXESSEE,    ComplainantlHl 

V. 

STATE  OF  VIRGINIA. 

(See  S.  (\  Reporter's  ed.  64-88.) 

Boundary  between  Tennessee  and  Virginia. 

The  boundury  line  between  the  states  of  Ten- 
nessee and  Virginia  is  established  as  described 
and  delineated  in  the  report  of  commission- 
ers appointed  to  retrace  and  remark  such  line, 
with  the  niodiflcation  necessitated  by  the  com* 
pact  with  reference  thereto  expressed  in 
Tenu.  act  January  28,  1901.  and  Va.  act  Feb- 
ruary 9,  11)01,  and  assented  to  by  Congrea 
by  Joint  resolution  of  March  3,  1001  (SI 
Stat,  at  L.  1465). 

[No.  6,  Original.] 

Submitted  May  IS,  1903.    Decided  June  1, 

1903, 

ON  MOTION  to  confirm  the  report  of  oom- 
missioners  appointed  to  retrace  and  le* 
mark  the  l)oundary  line  between  the  statei 
of  Tennessee  and  Virginia.  Report  oo»' 
firmed  and  boundary  line  established. 

Mr.  Charles  T.  Gates,  Jr.,  for  complain- 
ant. 

Mr.  W.  A.  Anderson  for  defendant. 

Mr.  Chief  Justice  Fuller  announced  tlie 
decree  of  the  court: 

This  cause  came  on  to  be  heard  on  Mty 
IS,  1903,  on  the  proceedings  heretofore  had 
herein,  and  upon  the  report  of  William  C 
Hodgkins,  James  B.  Baylor,  and  Andrew  E 
Buchanan,  commissioners  appointed  by  the 
decretal  order  herein  of  April  30,  1900,  to 
asrertnin,  retrace,  remark,  and  re-establish 
the  real,  certain,  and  true  boundary  line  be- 
tween the  states  of  Tennessee  and  Vir«nin, 
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as  actually  run  and  located  from  White 
Top  mountain  to  Cumberland  gap,  under 
•5] proceedings  had  between  *the  two  states  in 
1801-1803,  and  as  adjudged  and  decreed 
by  this  court  in  its  decree  of  April  3,  1893, 
in  a  certain  original  case  in  equity,  wherein 
the  state  of  Virginia  was  complainant  and 
the  state  of  Tennessee  was  defendant; 
which  report  is  annexed  hereto  and  made 
part  hereof. 

And  it  appearing  to  the  court  that  said 
report  was  filed  in  this  court  on  the  5th 
day  of  January,  1903,  and  that  the  same  is 
uncxcepted  to  by  either  party  in  any  re- 
upect;  therefore,  upon  the  motion  of  the 
state  of  Tennessee  by  her  attorney  general, 
and  of  the  state  of  Virginia  by  her  attor- 
ney general,  it  is  ordered  that  said  report 
be,  and  the  same  is  hereby,  in  all  things  con- 
firmed. 

It  is  thereupon  ordered,  adjudged,  and  de- 
creed that  the  real,  certain,  and  true  boun- 
dary line  between  the  states  of  Tennessee 
and  \'irginia,  as  actually  run  and  located 
under  the  compact  and  proceedings  had  be- 
tween the  two  states  in  1801-1803,  and  as 
adjudged  by  this  court  on  the  3d  day  of 
April,  1893,  in  said  original  cause  in  equity, 
wherein  the  state  of  Virginia  was  complain- 
ant and  the  state  of  Tennessee  was  defend- 
ant as  aforesaid,  was,  at  the  institution  of 
this  suit,  and  now  is,  except  as  hereinafter 
shown,  as  described  and  delineated  in  said 
report  filed  herein  on  January  5,  1903,  as 
afore$)aid. 

And  it  further  appearing  to  the  court,  and 
it  being  so  admitted  by  both  parties,  that 
since  the  institution  of  this  suit  and  the 
decretal  order  of  April  30,  1900,  as  afore- 
said, a  compact  was  entered  into  by  the 
states  of  Tennessee  and  Virginia,  expressed 
in  the  concurrent  laws  of  said  states, 
namely,  the  act  of  the  general  assembly  of 
Tennessee,  approved  January  28,  1901,  en- 
titled "An  Act  to  Cede  to  the  State  of  Vir- 
ginia a  Certain  Narrow  Strip  of  Territory 
Belonging  to  the  State  of  Tennessee,  Lying 
Between  the  Northern  Boundary  Line  of 
the  City  of  Bristol,  in  the  County  of  Sulli- 
van, and  the  Southern  Boundary  Line  of  the 
City  of  Bristol,  in  the  County  of  Washing- 
ton, State  of  Virginia,  Being  the  Northern 
Half  of  Main  Street,  of  the  said  Two  Cities," 
and  the  reciprocal  act  of  the  general  assem- 
bly of  Virginia,  approved  February  9,  1901, 
entitled  "An  Act  to  Accept  the  Cession  by 
the  State  of  Tennessee  to  the  State  of  Vir- 
ginia, of  a  Certain  Narrow  Strip  of  Terri- 
^6Jtory  Claimed  as  Belonging  to  *the  State  of 
Tennessee,  and  Described  as  Lying  Between 
the  Northern  Boundary  Line  of  the  City  of 
Bristol,  in  the  County  of  Sullivan,  State  of 
Tennessee,  and  the  Southern  Boundary  Line 
of  the  City  of  Bristol,  in  the  County  of 
Washington,  State  of  Virginia,  Being  the 
Northern  Half  of  the  Main  Street  of  the 
8aid  Two  Cities." 

And  it  further  appearing  that  said  com- 
pact received  the  consent  of  the  Congress  of 
the  United  States  by  joint  resolution  ap- 
proved March  3,  1901,  as  follows: 
190  U.  8.        U.  8.,  Book  47. 


"Resolved  by  the  Senate  and  House  of 
Representatives  of  the  United  States  of  Am- 
erica in  Congress  assemhledf  That  a  recent 
compact  or  agreement  having  been  made  by 
and  between  the  states  of  Tennessee  and  Vir- 
ginia, wln'reby  tiie  state  of  Tennessee,  by  an 
act  of  its  legislature  approved  January 
twenty-eighth,  nineteen  hundred  and  one, 
ceded  to  the  state  of  Virginia  certain  terri- 
tory, specifically  described  in  said  act,  and 
being  the  northern  half  of  the  main  street 
between  the  cities  of  Bristol,  Virginia,  and 
Bristol,  Tennessee,  and  the  state  of  Virginia, 
by  act  of  its  general  assembly,  approved 
February  ninth,  nineteen  hundred  and  one, 
having  aci'e])tc<l  said  cession  of  the  state  of 
Tennessee-,  the  consent  of  Congress  is  hereby 
given  to  said  contract  or  agreement  between 
said  states,  lixing  the  boundary  line  between 
said  stales  as  shown  by  said  acts  referred 
to,  and  the  same  is  hereby  ratified."  [31 
Stat,  at  L.  14G5.] 

And  said  commissioners,  in  their  said  re- 
port, having  ascertained  and  recommended 
the  straight  line  from  the  end  of  the 
**  diamond-marked "  or  compact  line  of 
1801-1803  to  the  corner  of  the  states  of 
North  Carolina  and  Tennessee  as  the  true 
boundary  line  between  the  states  of  Vir- 
ginia and  Tennessee  between  those  two 
points,  the  court,  approving  said  recom- 
mendation and  finding  of  said  commission- 
ers, doth  adopt  the  same. 

And  the  court,  being  of  opinion  that  it  is 
proper  to  recognize  the  line  so  established  by 
said  lust-iiifutioned  compact  of  1901  as  thi 
real,  certain,  and  true  interstate  boundary 
line  within  and  between  said  two  cities,  and 
to  definitely  determine  and  fix  in  this  cause 
what  is  the  real,  true,  and  certain  boundary 
line  between  said  states  throughout  the  en- 
tire length  thereof,  *from  the  corner  of  the[67J 
states  of  North  Carolina  and  Tennessee,  on 
Pond  mountain,  to  the  corner  of  Virginia 
and  Kentucky,  at  Cumberland  gap,  doth 
therefore  adjudge,  order,  and  decree  that  the 
entire  real,  certain,  and  true  boundary  line 
between  the  states  of  Tennessee  and  Vir- 
ginia is  the  line  described  and  delineated  in 
said  report  iiled  herein  on  January  5,  1903, 
modified  as  to  so  much  of  said  line  as  lies 
between  the  two  cities  of  Bristol,  by  the 
aforesaid  compact  of  1901  between  the  two 
states,  and  as  so  described,  delineated,  and 
modified  said  boundary  line  from  the  said 
North  Carolina  corner  to  the  eastern  end  of 
the  compact  line  of  1801-1803,  known  as  the 
"  diamond-marked ''  line,  and  thence  to 
Cumberland  gap,  is  hereby  determined,  fixed« 
and  established. 

It  is  further  ordered,  adjudged,  and  de- 
creed that  the  compensation  and  expenses  of 
the  commissioners,  and  the  expenditures  at- 
tendant upon  the  discharge  of  their  duties, 
be,  and  they  are  hereby,  allowed  at  the  sev- 
eral sums  set  forth  in  their  report,  as  here- 
inbefore confirmed,  and  that  said  charges 
and  expenses,  together  with  all  the  costs  of 
this  suit  to  be  taxed,  be  equally  divided  be- 
tween the  parties  hereto. 

It  is  further  ordered  that  the  clerk  of 
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this  court  do,  at  the  proper  charges  of  the 
parties  to  this  causCi  deliver  fifty  printed 
copies  of  this  decree,  including  said  report, 
to  the  attorney  geneial  of  each  of  said 
states. 

The    report   of    the   commissioner*,    filed 
January  5,  1903,  is  as  follows: 

To  the  Honorable  the  Chief  Justice  and  As- 
><ociate  Justices  of  the  Supreme  Court  of 
I  he  United  States: 

Vour  commissioners,  appointed  by  the  de* 
cice  of  tliis  lionorable  court,  dated  April 
30,  1000.  to  ascertain,  retrace,  remark,  and 
re-establish  the  boundary  line  established  be- 
t\»''jen  the  states  of  Virginia  and  Tennessee, 
by  the  compact  of  1803,  which  was  actually 
run  and  located  under  proceedings  had  by 
the  two  states  in  1801-1803.  and  was  then 
marked  with  five  chop:j  in  the  shape  of  a 
diamond,  and  whicli  ran  from  White  Top 
mountain  to  Cumberland  gap,  re>[)ectfully 
represent  that  they  have  completed  the  du- 
[68] ties  assigned  to  them  by  the  said  ** decree  of 
April  30,  1900,  that  tliey  have  retraced  and 
remarked  the  said  boundary  line  as  origi- 
nally run  and  marked  with  Cive  cliops  in  tlie 
shape  of  a  diamond  in  the  year  1802,  and 
that,  for  the  better  securing  of  the  same, 
they  have  placed  upon  the  said  line,  besides 
other  durable  marks,  monuments  of  cut  lime- 
stone, four  and  a  half  feet  long  and  seven 
inelies  square  on  top,  with  V's  cut  on  their 
north  faces  and  T's  on  their  south  faces,  set 
three  and  a  half  feet  in  the  ground,  con- 
venionlly  located  as  hereinafter  more  fully 
des(  iUhmI,  so  that  the  eiti/ens  of  each  stsite 
and  others,  by  reasonable  diligence,  may 
rea<iily  funl  tlu'  true  hx-ation  of  said  boun- 
<l:ny ;  ull  of  wliich  is  more  particularly  set 
forth  in  tiic  detailed  report  of  tlieir  opera- 
timi-i,  wliieh  your  commissioners  herewith 
h<Lr  to  •*ubniit,  togetlier  with  two  maps  ex- 
plan.itory  of  the  same,  a  list  of  the  several 
piini.ifient  monuments  and  other  durable 
marks,  and  a  complete  bill  of  costs  and 
cluH'/e'*.  And  your  commissioners  further 
pray  that  tliis  honorable  court  accept  and 
confirm  this  report;  that  the  line  as  marked 
on  the  ground  by  said  commissioners  in  the 
years  \{h)l  and  1902  be  declared  to  be  the 
real,  <'<*rtatn,  and  true  boundary  between  the 
states  of  T«'nnc8sec  and  Virginia;  that  your 
commiNsioners  be  allowed  their  expenses  and 
reasonnble  charjjcs  for  their  own  services  in 
tliesr  preMiist»s,  as  shown  on  the  bill  of  costs 
\\hi<h  forms  a  part  of  this  report;  and 
finnlly,  that  your  commissioners  be  dis- 
chargeil  from  further  proceedings  in  ♦hese 
premis<»s. 

William   C.   Hodgkins,     [seal] 

Commissioner. 

James  B.  Baylor,  [ka-1] 

Commissioner. 

Andrew  H.  Buchanan,      [seal] 

Commissioner. 

Detailed    report    of   the    operations    of    the 

coMiniis-ion    appointed    by    the    Supreme 
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line  between  the  states  of  Tennessee  and 

Virginia. 

At  the  date  of  the  above  decree,  and  for 
several  months  thereafter,  the  state  of  Vir- 
ginia had  no  funds  available  for  the  proceed- 
ings *ordered  by  the  court,  and  none  could  be[6 
had  until  there  could  be  a  session  of  the 
state  legislature  to  make  the  needed  appro- 
priation. It  was  therefore  necessarjr  for 
your  cpmmissioners  to  seek  an  extension  ol 
the  time  within  which  they  might  make 
their  report,  and,  upon  the  motion  of  ths 
attorney  general  of  Virginia,  an  extensioa 
was  granted  until  the  next  term  of  court. 

At  a  session  of  the  general  assembly  of 
Virginia,  held  in  the  winter  of  1000-1901, 
the  .sum  of  $5,000  was  appropriated  for  the 
purpo.se  of  pacing  Virginia  s  share  of  the 
expenses  of  this  boundary  survey. 

The  Tennessee  legislature  bad  previous^ 
made  a  like  appropriation. 

Your  commissioners  therefore  made  prep- 
arations for  beginning  the  execution  of  their 
duties  under  3  our  decree  of  April  30,  1900, 
as  early  in  the  season  of  1001  as  the  weath- 
er conditions  should  permit. 

TJie  <*ommis.sion  held  its  first  meeting  at 
Washington,  D.  C,  on  May  16,  1901,  ind 
organized  by  choosing  William  C.  HodgkiiiSi 
of  the  state  of  Massachu.setts,  as  chairman; 
James  B.  Baylor,  of  the  state  of  Virginia, 
as  secretary,  and  Andrew  H.  Buchanan,  of 
the  state  of  Tennessee,  as  treasurer. 

At  this  meeting  there  was  a  full  discus 
sion  of  the  problem  presented  and  of  the 
method  of  work  which  might  be  most  suit- 
able under  all  the  conditions.  Arrange- 
ments were  also  made  for  procuring  the 
necessary  camp  outfit  and  supplies. 

Through  the  courtesy  of  the  superintend- 
ent of  the  United  States  Coast  and  Geodetic 
Snrvej'.  vour  commissioners  were  able  to 
procure  from  that  bureau,  without  charge* 
not  only  the  outfit  of  tents  and  camp  furni- 
ture re<juired  for  the  shelter  and  comfort  of 
the  party,  but  also  the  valuable  instruments 
ni'cded  for  the  survey. 

This  relieved  the  states  of  Tennessee  and 
Virginia  of  a  considerable  expense  '^hic^ 
would  otherwise  have  been  unavoidable. 
The  two  states  were  spared  another  heavy 
item  of  expense  by  the  fact  that  each  of 
your  conmussioners  is  a  civil  engineer  and 
entirely  familiar  with  work  of  this  natui*- 
It  was  therefore  unnecessary  to  follow  *'*  .. 
Uhual  course  of  employing  •engineers  or  ^ai"  (70J 
\ cyors  to  carry  out  the  field-work  under  tlie 
direction  of  the  commissioners.  Instead  of 
that,  your  commissioners  themselves  con- 
ducted* all  the  field-work,  hiring  only  f^ 
rodmen,  axmcn,  etc.,  as  were  necessary  fr** 
time  to  time.  By  such  methods,  and  by  «*' 
ercising  rigid  economy  in  all  of  their  wpfj* 
ditures,  your  commissioners  have  been  aWe 
to  complete  the  entire  work,  including  t"* 
setting  of  cut-stone  monuments,  and  alio  i* 
chiding  the  amount  charged  for  their  o^n 
remuneration,  for  the  sum  of  f9,475.99f 
which  is  but  little  more  than  the  aiiio'*"' 
ehnrged  to  the  state  of  Virginia  alone  by  ^ 
j(»iiit  commission  of  1858-1850. 

It  having  been  decided  at  the  first  meetinf 
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of  the  commission  that  the  most  convenient 
place  for  beginning  field  operations  would 
be  the  city  of  Bristol,  which  is  located  di- 
rectly upon  the  boundary  line,  the  commis- 
sion adjourned  to  that  place. 

Field-work  was  begun  on  May  22,  1001, 
with  the  examination  of  a  portion  of  the 
line  east  of  Bristol,  where  a  number  of  trees 
were  found  which  bore  the  marks  of  the  sur- 
veys of  1802  and  1858-'59.  As  there  has 
been  considerable  controversy  and  conflicting 
testimony  in  regard  to  the  nature  of  these 
old  marks,  it  may  be  well  to  show,  by  dia- 
grams and  photographs,  the  actual  arrange- 
ment and  appearance  of  those  of  both  years, 
as  well  as  of  tlie  somewhat  difTerent  mark  \ 
which  was  ii.s^'d  for  the  present  remarking 
by  your  coinniissioners. 


1802. 

1859. 

1002. 



\        / 

\        / 
\        / 

While  the  marks  made  in  1858-'50  are 
still  numerous  in  forp^trd  areas  and  arc  .ijpn- 
erally  easily  distinguishable,  those  made  in 
1802  are  becoming  scarce  and  sometimes  are 
barely  discernible  when  found. 
71]  'This  is  shoA^Ti  in  the  accompanying  photo- 
graph of  a  large  white-oak  tree,  upon  which 
the  marks  of  1858-'59  can  readily  be  traced, 
while  only  three  of  those  made  in  1802  can 
be  distinguished,  and  those  with  difficulty. 
The  marks  of  1802  were  apparently  made 
with  a  small  and  light  hatchet  and  on  many 
trees  which  have  a  thick  and  rough  bark 
the  hatchet  does  not  seem  to  have  reached 
the  wood,  and  in  such  cases  the  gradual  ex- 
foliation of  the  bark  has  often  nearly  or  en- 
tirely obliterated  the  mark.  Where  the 
wood  was  wounded,  a  small  burr  has  formed 
which  can  nearly  always  be  recognized,  but 
cuts  which  did  not  completely  penetrate  the 
bark  have  sometimes  disappeared. 

The  marks  left  by  the  survey  of  1858-59 
were  found  of  very  great  value  as  guides  to 
the  older  "diamond"  marks  of  1802.  Both 
marks  were  often  found  on  the  same  tree, 
and  it  was  a  rare  occurrence  to  find  the  dia- 
mond mark  without  the  mark  of  1859,  either 
above  or  below  it.  In  fact,  it  was  very  soon 
noticed  that  the  mere  fact  of  finding  the 
mark  of  1868-*59  either  above  or  below  the 
normal  position  on  a  tree  was  an  almost  cer- 
tain indication  that  a  diamond  mark  had 
been  found  there  at  the  date  of  the  later 
marking,  even  though,  through  the  action  of 
time  and  the  elements,  all  vestiges  of  it  may 
now  have  disappeared.  Since  the  date  of 
the  last  survey,  very  many  marked  trees 
have  been  destroyed  through  various  agen- 
cies, especially  since  the  more  rapid  develop- 
ment of  this  section  in  recent  years  has 
caused  a  greater  demand  for  lumber,  and,  in 
some  places,  the  trees  bearing  the  old  marks 
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are  so  far  apart,  and  the  marks  themselves 
are  so  faint,  that  great  trouble  and  delay 
would  often  have  been  experienced  in  tlie 
search  for  these  old  marks  had  it  not  been 
for  the  aid  afTorded  by  the  marks  of  1858- 
'50.  which  always  proved  reliable  guides  by 
which  to  find  the  older  marks. 

In  this  connection  it  may  not  be  inap])ro- 
priate  for  your  commissioners  to  state  that 
they  everywhere  found  that  the  joint  com- 
mission of  1859  did  its  work  in  a  careful  and 
conscientious  manner,  and  that  they  believe 
its  line,  as  marked  on  the  growing  timber, 
is  identical  with  that  marked  by  the  joint 
commission  •of  1802,  and  that  full  credence [72] 
sl)ould  be  given  to  statements  of  fact  in  the 
report  of  that  survey. 

From  a  point  about  a  mile  and  a  quarter 
east  of  Bristol,  the  line  was  traced  without 
difficulty,  other  than  that  due  to  the  broken 
nature  of  the  country  traversed,  as  far  as 
the  beginning  of  what  is  commonly  known 
as  the  Denton  valley  offset. 

At  this  point  occurs  the  g^reatest  and  most 
remarkable  irregularity  in  the  whole  course 
of  this  line,  there  being  a  deflection  from 
tlie  direct  course  of  GO**  10'  for  a  distance  of 
8715.6  feet.  The  portion  of  the  boundary 
east  of  the  offset  is  further  north  than  that 
west  of  the  olTset,  so  that  the  deflection  is  to 
the  south  in  going  westward  from  the  east- 
ern end  of  the  line,  the  direction  in  which  it 
was  originally  run  out,  or  to  the  north  in 
working  eastward  from  Bristol,  as  was  done 
in  the  present  survey,  for  reasons  of  conven- 
ience. In  either  case,  the  del.ci'tion  is  to 
the  left  hand ;  but  it  is  not  the  same  in  each 
case,  as  the  two  portions  of  the  line  east  and 
west  of  the  ofTset  are  not  exactly  parallel 
to  each  other.  This  difTerence  of  direction 
amounts  to  1**  30',  as  shown  on  the  m^p  of 
the  line  accompanying  this  report. 

Owing  to  the  long  controversy  over  this 
offset,  and  the  persistent  assertions  of  cer- 
tain ])arties  that  marked  timber  would  be 
found  on  the  eastern  prolongation  of  the 
portion  of  the  line  extending  from  Bristol 
to  Denton's  valley,  if  the  same  were  run  out. 
your  commissioners  felt  obliged,  in  order  to 
settle  the  question  for  all  time,  to  run  out 
thi^  line  and  make  a  careful  search  for 
marked  timber  along  its  course.  Tins  was 
accordingly  done,  and  a  careful  examination 
of  the  timber  on  each  side  of  the  transit  line 
was  made  as  the  work  progressed ;  but  with 
only  negative  results. 

Although  several  weeks  were  spent  in  run- 
ning this  line  across  the  series  of  very 
rough  and  heavily  timbered  mountains  lying 
between  Denton's  valley  and  Pond  mountain, 
near  the  corner  of  North  Carolina,  and  al- 
though eveiy  story  brought  to  the  commis- 
sioners by  people  interested  in  the  result 
was  carefully  examined,  your  commissioners 
were  utterly  unable  to  find,  or  to  have 
pointed  out  to  them,  one  authentic  mark  of 
the  line  of  1802,  either  on  this  line  or  any- 
where in  its  vicinity. 

•On  the  other  hand,  the  "offset  line"  and  [73] 
the   portion   of   the   line   running  eastward 
from  the  offset  to  the  vicinity  of  the  White 
Top    mountain    were   found    well    marked; 
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both  the  1802  and  the  1858-*50  marks  were 
found  at  frequent  intervals. 

In  order  to  be  assured  that  these  marks 
were  authentic,  blocks  were  cut  from  several 
of  these  trees,  at  different  points  on  said 
offset  line,  and  the  ages  of  the  marks  were 
determined  by  counting  the  rings  of  the  an- 
nual growth.  These  tests  showed  that  the 
marks  were  of  the  supposed  age.  The  ages 
of  the  moat  important  marks  were  verified 
by  the  United  States  Bureau  of  Forestry. 
Aa  was  found,  in  1858~'59  the  marking  of 
the  timber  ceased  (or  began)  on  a  compar- 
atively low  eminence,  known  as  Burnt  hill, 
which,  from  the  neighboring  heights  of 
White  Top  or  of  Pond  mountain,  seems  to  be 
in  the  bottom  of  a  hollow. 

The  apparent  discrepancy  between  this 
situation  and  the  language  of  the  report  of 
the  joint  commission  of  1802,  which  reads— 
"Beginning  on  the  summit  of  the  mountain 
generally  known  as  the  White  Top  moun- 
tain," etc.,  has  led  some  to  suppose  that  the 
line  should  be  extended  further  east,  to  the 
sununit  of  the  so-called  "divide"  or  water- 
shed between  the  tributaries  of  the  Holston 
and  New  rivers. 

There  seems,  however,  nothing  to  support 
this  theory  except  the  somewhat  hazy  idea 
that  the  eastern  end  or  point  of  beginning 
of  this  line  ought  to  be  on  a  summit. 

As  a  matter  of  fact,  the  actual  end  of  the 
line  on  Burnt  hill  is  on  quite  as  much  of  a 
summit  as  if  it  had  been  on  the  "divide," 
which  in  this  place  is  so  low  and  fiat  as  to 
be  scarcely  perceptible  as  an  elevation  of 
any  importance.  It  certainly  could  never 
be  supposed  to  be  the  summit  of  White  Top 
mountain,  which  towers  far  above  it,  its 
huge,  dome-like  bulk  filling  the  northeastern 
horizon. 

No  marked  trees  of  1802  or  of  1858-'59 
could  be  found  east  of  Burnt  hill,  though 
the  line  was  produced  through  heavy  timl^r 
of  original  growth  to  the  "divide,"  and  care- 
ful search  was  made  for  them.  The  same 
condition  was  found  in  1869,  as  reported  bv 
the  commission  of  that  year.  A  point  which 
that  commission  seems  to  have  overlooked  is 
the  important  fact  that  the  eastern  end  of 
[74]  the  marked  line  at  Burnt  hill  is  almost  *ex- 
actly  in  line  between  the  comer  of  North 
Carolina,  on  Pond  mountain,  and  the  sum- 
mit of  White  Top  mountain.  What  more 
likely  than  that  tne  commissioners  of  1802, 
wlio  agreed  to  lay  out  a  line  equally  distant 
from  the  older  lines,  known  as  Walker's 
and  Henderson's  and  beginning  on  the  sum- 
mit of  the  mountain  generally  known  as  the 
White  Top  mountain,  should  begin  at  the 
point  where  the  Walker  line  reached  the 
northwestern  corner  of  North  Carolina,  and 
where,  accordingly,  the  jurisdiction  of  Ten- 
nessee should  begin,  and  run  thence  in  the 
direction  of  the  most  important  peak  to  the 
northward  and  eastward  until  they  reached 
the  desired  middle  point  between  the  lines  of 
Walker  and  Henderson,  and  from  that  point 
started  on  their  westerly  course.  It  is  hard 
to  understand  why  they  should  have  omitted 
to  mark  this  part  of  their  line;  but  this 
small  bit  of  boundary,  extending  from  the 
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northeast  corner  of  Tennessee  to  the  north- 
west corner  of  North  Carolina,  seems  to 
have  been  somewhat  overlooked  in  more  re- 
cent proceedings.  Your  commissioners  rt- 
spectfully  recommend  that  the  straight  line 
between  these  two  points  be  declared  to  be 
the  boundary,  believing,  as  they  do,  in  the 
absence  of  any  marks  to  the  contrary,  that 
this  was  the  original  and  true  line.  All  of 
this  section  is  composed  of  verr  rugged  and 
densely  wooded  mountains,  with  but  a  scan- 
ty population. 

The  progress  of  the  work  in  this  moaii- 
tainous  and  almost  inaccessible  region  was 
delayed  not  only  by  the  nature  of  Uie  eoua- 
try  and  by  the  fact  that,  in  this  very  wont 
part  of  the  whole  line,  it  was  necessary  to 
run  out  these  two  independent  lines,  doub- 
ling the  labor  to  be  expended,  but  also  hf 
the  unfortunately  rainy  weather  which  wu 
experienced.     The  frequent  and  heavy  rtint 
often   stopi)ed    field-work,    washed   the  few 
roads  so  badly  that  thev  became  almost  im- 
passable,  and   raised   the   streams   so  high 
that  sometimes,  for  days  at  a  time,  it  wai 
impossible  to  ford  them. 

It  was  not  until  September  21  that  rour 
commissioners  were  able  to  close  woii  in 
the  White  Top  region  and  return  to  Brit* 
tol,  to  start  westward  from  that  plioe  to> 
ward  Cumberland  gap. 

For  the  remainder  of  the  season,  howerer, 
both  the  weather  and  the  nature  of  the  eoon- 
try  were  much  more  favorable  for  •fieM(T5] 
operations  and  excellent  progress  was  ma^* 
though  it  was  impossible  to  entirely  oooi- 
plete  the  work  before  the  approach  of  win- 
ter. 

So  far  as  the  portion  of  the  boundtiy 
passing  through  the  central  part  of  the  eiQr 
of  Bristol  is  concerned,  the  labors  of  your 
commissioners  were  forestalled  bv  a  special 
act  of  the  general  assembly  of  the  state  of 
Tennessee,  approved  Januarv  28,  1901,  e«^' 
ing  to  the  state  of  Virginia  the  northers 
half  of  the  main  street  of  the  two  dtiea 
The  general  assembly  of  Vii^nia  accepted 
the  cession  by  an  act  approv^  F^bruaiy  'i 
1901,  and  the  action  of  tne  two  legislators 
was  subsequently  ratified  by  the  Congre** 
and  approved  by  the  President  of  the  Unitsa 
States,  March  31,  1901.  This  cession  eo^ 
era,  however,  but  a  small  part  of  the  boas' 
dary,  extending  only  from  the  northweit 
corner  of  the  old  town  of  Bristol  on  the  weit 
to  the  western  boundary  of  the  Bristol  eeaM" 
tery  on  the  east.  As  it  is  important  to 
guard  against  the  possible  renewal  of  thii 
long-standing  controversy,  and  as  the  toj^ 
is  already  extending  beyond  the  above  li^' 
its,  it  was  deemed  proper  to  mark  the  olo 
diamond  line  by  monuments,  just  as  if  there 
had  been  no  legal  change  in  the  boand«'7 
for  this  short  distance.  But  your  comin"' 
sioners  regret  to  report  that  they  have  b*" 
unable  to  reach  a  unanimous  conclusion  !■ 
regard  to  the  true  location  of  the  said  dia- 
mond line  within  and  near  the  above  liioi^ 

Commissioners  Hodgkins  and  Buchto*'* 
after  careful  study  of  all  the  evidence  of  ^ 
ord,  and  after  diligent  examination  o' .. 
ground,  are  of  the  opinion  that  the  said  dia* 
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mond  line  of  1802-1803  runs  from  monu- 
ment No.  25,  near  the  first  marked  tree  east 
of  Bristol,  in  a  straight  line,  to  monument 
No.  26,  on  the  western  boundary  of  the  Bris- 
tol cemetery  and  on  the  north  line  of  Main 
or  State  street;  thence  along  the  northern 
line  of  said  Main  or  State  street  to  "a 
planted  stone  in  the  edge  of  a  field  formerly 
owned  by  Z.  I^  Burson,  being  the  northwest 
comer  of  the  corporate  territory  of  the  old 
town  of  Bristol,"  referre<?<r;to  in  the  act  of 
;76]  cession  aupra;  and  thence  in  a  straight  ^line 
to  monument  No.  28,  in  the  fork  of  the  main 
road  and  near  the  first  marked  trees  west  of 
Bristol. 

Commissioner  Bavlor,  on  the  other  hand, 
after  equally  careful  consideration  of  all  the 
evidence  of  record,  and  diligent  examination 
of  the  ground,  is  of  the  opinion  that  the  said 
diamond  line  of  1802-1803  runs  from  monu- 
ment No.  25,  near  the  first  marked  tree  east 
of  Bristol,  in  a  straight  line  to  monument 
No.  27,  situated  just  outside  of  the  wall  of 
the  Bristol  cemetery  and  on  the  middle  line 
of  Main  or  State  street  as  it  runs  west  from 
this  point;  and  thence  in  a  straight  line 
along  the  middle  of  Main  or  State  street  to 
monument  No.  28,  near  the  center  of  the 
fork  of  the  main  road,  and  near  the  first 
marked  trees  of  1858-'59,  west  of  Bristol. 

The  said  line,  running  through  the  center 
of  Main  or  State  street,  is  just  30  feet  south 
of  monument  No.  26  on  the  north  property 
line  of  Main  or  State  street,  outside  the 
western  wall  of  Bristol  cemetery. 

Westward  from  Bristol,  the  boundary  was 
retraced  without  difficulty  by  the  marked 
trees,  just  as  in  the  previous  work  to  the 
eastward. 

Only  one  marked  deviation  from  the  gen- 
eral course  of  the  line  was  encountered  dur- 
ing the  remainder  of  the  season.  This  was 
on  the  property  formerly  known  as  the  Hick- 
man place,  in  the  vicinity  of  the  village  of 
Bloomingdale,  Tennessee. 

Here  the  line  was  found  to  have  a  deflec- 
tion of  8*  30'  to  the  right,  or  north,  for  the 
distance  of  310.18  feet.  From  the  western 
end  of  this  offset,  the  line  resumed  its  gen- 
eral westerly  course,  and  so  continued  until 
the  end  of  the  work  of  that  year.  As  the 
season  advanced,  it  became  evident  that, 
even  under  the  most  favorable  conditions,  it 
would  be  impossible  to  complete  the  survey 
without  working  far  into  the  winter,  which, 
on  many  accounts,  was  undesirable. 

The  attorneys  general  of  the  two  states 
therefore  joined  in  a  request  for  a  further 
extension  of  time  within  which  your  com- 
missioners might  file  their  report,  and  this 
honorable  court  thereupon  extended  that 
time  until  the  opening  of  the  October  term, 
1002. 

The  field  operations  for  the  season  of  1001 
'7]  were  closed  at  the  •end  of  October,  at  which 
time  the  survey  had  been  extended  to  the 
Clinch  river,  43  miles  east  of  Cumberland 
gap,  the  total  len^h  of  boundarv  retraced 
being  70  miles,  besides  16  miles  of  trail  line 
run  on  the  extension  of  the  "straight  line" 
from  Denton's  valley  to  Pond  mountain. 

Before  the  opening  of  field-work  for  the 
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season  1902,  a  complaint  reached  jonr  com- 
missioners from  a  citizen  of  Johnson  county, 
Tennessee,  supposed  to  be  reliable,  to  Uie  ef- 
fect that  interested  parties  were  interfering 
with  the  marks  placed  on  the  line  the  prevf 
ous  year,  and  that,  in  some  cases  at  least, 
the  monuments  had  not  been  properly  placed 
by  the  persons  employed  for  uiat  purpose. 

Although  these  statements  seem  scarcely 
credible,  in  view  of  the  general  interest 
taken  in  the  work  by  tiie  inhabitants,  your 
commissioners,  thougnt  it  best  to  investigate 
the  matter,  and  to  satisfy  themselves  by  per- 
sonal inspection  that  the  monuments  haa  re- 
mained undisturbed  in  their  proper  places. 

This  was  accordingly  done  at  the  outset 
of  the  season's  work  and  it  was  ascertained 
that  the  stories  of  falsification  of  the  mark- 
ing were  without  any  foundation  of  fact, 
that  all  of  the  monuments  between  the 
northeast  comer  of  Tennessee  and  Bristol 
had  been  properly  set,  and  that  none  of  them 
bad  been  disturbed. 

These  preliminary  operations  occupied  the 
time  from  June  23  to  July  4,  on  which  your 
day  youf  commissioners  returned  to  Bristol. 
After  placing  some  additional  monuments  on 
the  old  line  in  and  near  Bristol,  they  pro- 
ceeded to  Gate  City,  Virginia,  where  the 
camp  outfit  had  been  stored  at  the  close  of 
work  in  the  preceding  autumn,  and  at  once 
went  into  camp  at  R^inett,  Tennessee,  west 
of  the  North  fork  of  Clinch  river. 

The  survey  of  the  boundary  line  was  re- 
sumed at  the  point  where  it  had  been  sus- 
pended the  year  before,  at  the  crossing  of 
Clinch  river,  near  Church's  ford. 

From  this  point  to  Cumberland  rap  the 
line  crosses  a  succession  of  mountains  and 
valleys,  with  comparatively  little  level  or 
cleared  land.  Little  difficultv  was  experi- 
enced in  tracing  the  line  in  this  part  of  its 
coiirse,  the  marked  trees  being  senerally 
found  at  frequent  intervals.  The  Tine  pre- 
served its  ^general  course  as  before,  except[78] 
that  two  deflections  to  the  northward  were 
found  which  were  similar  to  that  found  the 
year  before  near  Bloomingdale. 

The  firat  of  these  occurred  on  the  moun- 
tain called  Wallen's  ridge,  where  the  line 
made  a  deflection  of  19®  to  the  north  before 
reaching  the  summit,  and  kept  that  course 
for  a  distance  of  4643.7  feet  before  resuming 
its  usual  direction.  There  were  numerous 
trees  with  both  the  1802  and  1850  marks  on 
this  deflected  line. 

The  final  deflection  of  4''  10'  to  the  north 
for  a  distance  of  6503.3  feet  began  at  the 
"old  furnace  road"  near  Station  creek,  less 
than  3  miles  from  the  west  end  of  the  line 
on  Cumberland  mountain.  From  the  west- 
ern end  of  this  offset  the  line  runs  straight 
to  the  terminus. 

'  There  has  been  considerable  controversy 
and  litigation  over  these  last  3  miles  of  the 
boundary,  and  a  number  of  witnesses  have 
testified  in  the  case  of  Virginia  against  Ten- 
nesaecy  Supreme  Court,  United  States,  Oc- 
tober term,  1891,  that  there  were  none  of 
the  marks  of  the  previous  surveys  remaining 
between  Station  creek  and  the  summit  ox 
Cumberland  mountain,  owing  to  the  dni^tsm^ 
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tion  of  the  timber  in  that  area  during  the  tion  to  New  Shady  road,  cut-stone  monumeat 

military  operations  of  the  Civil  War.  of  1858-'59. 

Your   commissiocers   were   able   to   find,        (9) — In  woods,  north  of  New  Shady  load, 

however,  three  trees  well  marked  with  the  where  the  line  changes  its  course  to  south 

mark  of  the  1859  survey,  and  at  least  one  of  23**   60'   west    (mag.)    a  marked   deflection 

these  bore  evidence  in  the  position  of  this  from  the  general  course  of  the  line 
mark  that  an  old  diamond  mark  was  for-        •(lO)— On  the  New  Shady  road,  whereTM 

merly  visible  ^>ove  It.        ,       ,       ^,  ^  this  deflected  line  crosses  it 

These  marked  trees  were  found  on  the  east        (ii)_in  ^.^ods,  on  Little  mountain,  west 

and  west  part  of  the  line  west  of  the  offset,  ^f  Cox  creek,  where  this  bearing  of  south 

and  are  in  excellent  alignment,  and  settled,  23-  50'  west  (m^.)  ends,  and  £ke  line  le- 

beyond  the  possibility  of  doubt,  the  location  ^^^^^  j^g  general'^urse  ti  the  westward, 
of  this  part  of  the  boundary,  and  hence  the        (i2)-0n  road  just  north  of  cross-road 

short  remaining  distance  to  the  summit  of  ,eading  to  Thomas  benton  place. 
Cumberland    mounUin.    This    line    passes        (i3f__0n   road   on   hill    on  C.   D.  Short 

near  and  a  little  south  of  the  old  mill  several  pjace. 

times  referred  to  in  the  case  above  cited  and  ^  (i4)_On  road  on  east  bank  if  the  south 

thence   across  the  Union    Railroad    station,  f^^k  Holston  river,  cut-stone  monument  of 

leaving   most   of  the   town   of  Cumberland  i85g-*59 

Gap  in  Tennessee.     The  summit  of  Cumber-        ^  15  j  ^Qn  hill  in  George  Garrett's  cow  lot, 

land  niountain  was  reached  on  Saturday,  Au-  ^^^^  ^^^  „^rth  of  south  fork  Holston  rim. 
gust  23d,  1902,  and  on  the  following  Monday        (I6) -On  road  to  King's  mill,  near  Jobs 

the  field-work  of  the  survey  was  completed  Bud^jy  house 

and  the  camp  outfit  was  packed  and  shipped        ^  i7^-__0n  road  to  King's  mill,  via  ThoniM 

to   Washington.     lOur   commissioners  then  pj^oe 

[70] •separated.  Professor  Buchanan  returned  to  ^  (i8)-On   summit   of   open   hill   east  of 

hib^ome  at  Lebanon   Tennessee,  to  <^oi^  up  p^^^^^  ^        concrete  nioimment. 
his  field-notes;  and  Mr.  Hodgkins  to  Wash-        (i9)_io„  ^oad  running  east  of  Painter 

ington  to  attend  to  business  of  the  coramis-  ^ouse 

sion  and  to  draft  a  report  of  its  operation ;        (20) -On  road  running  west  of  Painter 

while  Mr    Baylor  remainea  on  the  ground  ^ouse,  cut-stone  monument  of  1858-'69. 
until  September  13,  superintending  the  plac-        (21)— On    road    through    woods   west  of 

ing  of  monuments  along  the  part  of  the  line  painter  property 
surveyed  in  1902.  (22)— On  summit  of  first  high  ridge  eut 

In  conclusion,  your  commissioners  state  ^^  Paperville  road 
that   they  have  found    the  duties    imposed        (23)-On  Paperville  road,  at  Jones  place, 
upon  them  by  your  instructions  often  ardu-        (24)-On  road  west  of  Carmack  hoise. 
ous  and  exacting,  and  that  the  survey  just        (25)— On  Booher  place,  near  first  marked 

completed   proved   far  more  laborious,  and  ^^ee  (of  18o8-'59),  eSst  of  Bristol, 
was  attended  by  greater  hardships,  than  an^        ( 20 )  -On  north  property  line  of  the  main 

of   them    had    anticipated;    but   that    they  street  of  Bristol,  outside  the  western  wall  of 

have  nevertheless  given  the  same  careful  at-  ^^e    cemetery.     Commissioner    Baylor  does 

tention  to  every  part  of  it,  and  that  they  be-  ^ot  consider  this  a  part  of  the  true  line, 
heve  It  to  be  correct  throughout.  (27) -Outside    the    street    wall    of  the 

Bristol  cemetery,  at  the  point  where  the  »▼* 

List  of  Monuments  of  Cut  Limestone  and  erage  center  line  of  lilain  street  irjtcrsect* 

Other    Durable    Marks,    as    Hereinafter  said    wall.     Commissioners     Hodgkins  and 

More  Fully  Described.  Buchanan  do  not  consider  this  a  point  on 

(1) — At  northeast  comer  of  Tennessee,  at  ^he  boundary. 
Burnt  hill.                              «     .        .^  ^  stone  post  in  the  edge  of  a  field,  for- 

(2)— On  summit  of  Flat  Spring  ridge.  merly  owned  bv  Z.  L.  Burson.  at  the  north- 

(3) — On  Valley  creek  road,  on  John  Tol-  ^-^st  corner  of  the  old  corporate  territory  of 

iver  place.  the  old  town  of  Bristol.     Commissioner  Bay* 

(4)— On  road  from  Laurel  river  to  White  Iq,  does  not  consider  this  a  point  on  the 

Top  mountain,  near  an  old  mill.  .  boundary. 

(6)— On   road   up   Laurel   river,   near   a  I       (28)— In  the  fork  of  the  main  road,  wert 

double  ford.  |  of  the  town  of  Bristol. 

On  summit  of  Iron   mountain,  near  the;      •(29) — On  road  to  Bristol,  east  of  WorkylBlJ 

north  end  of  the  rocky  bluff,  a  cairn  of  rocks  place, 
was  erected.  (30)— On  road  to  Bristol,  west  of  Worley 

(6) — At  eastern  foot  Holston  mountain,  place, 
a  short  distance  from  Beaver  Dam  creek,  and       Coast  and  Geodetic  Survev  triangulatioo 

the  Virginia  and  Carolina  Railway.  station  "Dunn"  on  summit  of  ridge,  on  oM 

Coast  and  Oeodetic  Survey  triangulation 


station  "Damascus"  on  summit  of  Holston 

US 
mountain,  a  stone  marked  •+- 

OS 
(7) — On   Rockhouse  branch  road    in   the 
valley,  on  Mary  Nealy  place. 

(8) — On  road  from  Barron  Railway  sta 


US 

Dunn  place,  stone  marked  •+- 

OS 
(31) — On  Dishner  valley  road. 
(32)— On  road  to  Bristol,  east  of  0^ 
spring. 

(33)— On  road  to  Bristol,  near  Talhntt 
house. 
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(34) — On  road  in  valley,  west  of  old 
abandoned  railway  bed. 

(86)— On  Scott  road. 

(36) — On  road  west  of  Akard  place. 

(37) — On  road  near  Jackson  place. 

(38) — On  Boozey  creek  road. 

(39) — On  road  to  Hilton  ford,  cut-stone 
monument  1858-'50. 

(40) — On  Timbertree  road. 

(41) — Between  two  roads  just  east  of 
Sate  City  road. 

(42) — In  woods,  west  of  Gate  City  road, 
irbere  tbere  is  a  deflection  of  8**  30'  to  the 
iglit,  or  north,  from  the  general  course  of 
lio  line,  on  old  Hickman  place. 

(43) — In  woods  northeast  of  Blooming- 
Me,  where  this  8"  30'  deflection  from  the 
general  course  of  the  line  ends,  in  going 
irc«tward,  and  line  resumes  its  genera! 
ourae. 

(44) — On  road  to  Bloomingdale. 

(45) — On  Wall  gap  road. 

(40) — On  road  up  ravine 

(47) — On  Carter  valley  road. 

(48) — On  Gate  City  and  Kingsport  road, 
iit-stone  monument  of  1858-'.)0. 

Coast  and  Geodetic  Survcv  tiia:i;(ii]ntion 
lation  "Cloud"  on  bluflf  of 'North  ilolston 

US 
Ivor,  stone  marked  + 

CS 

(49) — On  east  bank  of  North  Holston 
Iver. 

(50) — On  road  on  west  bank  of  North 
lolston  river. 

(51) — At  cross-roads  on  Stanley  valley 
cad,  cut-stone  monument  of  1858-'o0. 

(52) — On  Stanley  valley  road,  on  hill  at 
urn  in  road. 

•(53) — On  Cameron  post  office  road. 

(54) — On  Stanley  valley  road,  south  of 
lam  of  N.  J.  Bussell,  cut-stone  monument 
.f  1858-'69. 

(55) — On  Stanley  valley  road,  cut-stone 
nonument  of  1858-^50. 

(66) — On  road  which  runs  across  Opos- 
imn  ridge. 

(57)— -On  Moore's  gap  road. 

(68) — On  Caney  valley  road. 

(69) — On  Little  Poor  valley  road,  south 
tf  Mary  Field  house. 

(60) — On  Poor  valley  road,  cut-stone 
nonument  of  1858-'50. 

On  summit  of  Clinch  mountain,  cairn  of 
*odcs  erected,  a  few  feet  south  of  the  Coast 
md    Geodetic  Survey  triangulation    station 

US 
•Wildcat,"  which   station   marked  with  -f 

CS 
nit  in  sandstone  rock. 

(61) — On  Clinch  valley  road. 

(62) — On  road  on  east  bank  of  Clinch 
iver,  above  Church's  ford. 

(68) — On  road  at  Jane  Bagley's  house. 

On  summit  of  open  hill  east  of  Fisher  val- 
(tj  road,  line  crosses  solid  rock.  Small  hole 
Irilled  in  it,  with  T  cut  south  of  hole,  and 
/  north  of  it. 

(64) — On  Fisher  valley  road. 

On  summit  of  high  ridge,  east  of  Robinett 
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line,  crosses  solid  rode.  Small  hole  drilled 
in  it,  with  V  cut  on  north  aide  of  hole,  and 
T  on  south  of  it. 

(65) -—On  road  at  Robinett 

On  side  of  ridge  at  east  edge  of  woods  line 
crosses  rock.  Small  hole  drilled  in  it,  with 
V  cut  on  north  side  of  hole  and  T  on  south 
of  it. 

On  summit  of  Newman's  ridge,  line  crosses 
rock  similarly  marked. 

(6G) — On  Rogersville  and  Jonesville  road. 

(67) — On  Little  creek  road. 

(68)^On  Sneedville  and  Black  Water 
Salt  Works  road. 

(69)— On  Blaek  Water  valley  road  near 
J.  Mullen's  house.    0>ast  and  G(eodetic  Sur- 
vey triangulation  station  "Po>\'ell,"on*sum- [83] 
mit  of  Powell    mountain,    large    sandstone 

U  8 
rock  marked   -f- 
C  S 

(70) — On  Mulbernr  gap  and  Wallen  creek 
road,  near  large  poplar. 

(71) — ^Near  junction  of  Mulberry  gap  and 
Jonesville  roads. 

(72) — On  east  face  of  Wallen  ridge,  on 
edge  of  trail  over  ridge,  where  there  is  a 
deflection  to  the  right,  or  north,  of  19®  from 
the  general  course  of  the  line. 

On  summit  of  Wallen  ridge  line  crosses 
large  sandstone  rock.  Small  hole  cut  in  it 
with  V.  cut  north  of  hole  and  T.  south  of  it. 

(73) — On  west  face  of  Wallen  rid^re,  in 
open  field,  on  the  boundary  fence  of  Mollie 
Thompson  and  J.  W.  Moore,  where  tliis  de- 
flection of  19°  from  the  general  course  of 
the  line  ends,  in  going  westward,  and  line 
resumes  its  general  course. 

(74) — On  road  east  of  Powell  river,  and 
north  of  Welch  or  Baldwin  ford. 

On  rock  bluff  west  of  Powell  river,  a  small 
hole  was  cut  with  V  north  of  this  hole  and 
T  south  of  it. 

(75) — On  Powell  river  and  Sneedville 
road,  on  hill  west  of  Powell  river,  rough 
stone  monument  with  V  cut  on  north  face 
and  T  on  south  face. 

(76)— On  Powell  river  and  Sneedville 
road. 

(77) — On  Martin  creek  road. 

(78) — On  Low  hollow  road. 

(79) — On  Four  Mile  creek  road. 

(80) — On  Bayles'  mill  road. 

(81)— On  Ball's  mill  road. 

Coast  and  Geodetic  Survey  triangulation 
station  "Minter"  on  summit  of  hill,  near 
gate  and  fence  corner. 

(83) — On  road  south  of  Jacob  Estep's 
house. 

(84) — On  East  Machine  branch  road. 

(85) — On  West  Machine  branch  road. 

(86) — On  Dicktown  road. 

(87) — On  Mud  Hollow  hole  road,  near 
large  limestone  spring. 

(88) — On  Hoskins'  valley  road,  near  large 
limestone  spring. 

•(89) — On  George  Souther's  saw  mill  road.  [84] 

(90) — On  Louisville  and  Nashville  Rail- 
way, near  Brook's  crossing. 

(91) — On  old  iron-works  road,  where  there 
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U  a  deflection  of  4**  10'  to  the  right,  or 
north,  from  the  general  course  of  the  line. 

(92) — On  Station  creek  road. 

(93) — On  east  side  of  Poor  valley  ridge, 
where  this  deflection  of  4**  10'  from  the  gen- 
eral course  of  the  line  ends,  in  going  west- 
ward, and  line  resumes  its  general  course. 

(94) — On  Cumberland  gap  and  Virginia 
road,  east  of  Cumberland  gap. 

(95) — On  small  hill  just  east  of  road  con- 
necting Cumberland  gap  with  Old  Virginia 
and  Cumberland  gap  road,  in  the  edge  of 
the  old  town  park. 

(96) — On  side  of  open  hill  facing  south, 
a))out  2}  squares  east  of  the  Tazewell  and 
Kentucky  road,  at  Cumberland  gap. 

(97) — On  west  side  of  Tazewell  and  Ken- 
tucky road,  and  just  east  of  woolen  factory 
at  Cumberland  gap. 

(98) — At  foot  of  Cumberland  mountain, 
west  of  the  Union  Railway  station,  and  in 
line  with  the  south  ed^  of  the  south  chim- 
ney of  said  Union  Eailway  station. 

(99) — On  summit  of  Cumberland  moun- 
tain. The  monument  of  cut  limestone  has 
"V"  and  "T"  cut  on  its  adjacent  vertical 
faces,  and  "Corner"  cut  on  its  top.  Its  base 
is  set  in  cement  and  broken  rock,  with  one 
diagonal  running  east  and  west.  The  sum- 
n)it  of  the  sandstone  ledge  was  blasted  in 
order  to  set  this  monument. 

In  addition  to  the  cut-stone  monuments 
and  other  durable  marks,  your  commission- 
ers marked  with  six  chops,  thus: — 


\  / 

ihf  trees  on  and  within  10  feet  of  this  line 
on  each  side. 
[86]  *Your  commissioners  unanimously  agree  in 
recommending  that  the  rights  of  individuals 
having  claims  or  titles  to  lands  on  either 
side  of  said  boundary  line,  as  ascertained, 
remarked,  and  re-established  by  your  com- 
missioners, shall  not  in  consequence  thereof 
in  anywise  be  prejudiced  or  afl'ected,  where 
s<iid  individuals  have  paid  their  taxes,  in 
good  faith,  in  the  wrong  state. 

William  C.  Hodgkins,    [seal.] 

Commissioner. 
James  B.  Baylor,  [seal.] 

Commissioner. 
Andrew  H.  Buchanan,  [seal.] 
Commissioner. 

October  13,  1902. 
Report  of  the  Treasurer  of  the  Tennessee  and 

Virginia  Boundary  Commission. 
To  the  Honorable  the  Chief  Justice  and  As- 
sociate Justices  of  the  Supreme  Court  of 
the  United  States: 

Tlie  treasurer  of  the  commission  appointed 
by  the  decree  of  this  honorable  court,  dated 
April  30,  1900,  to  re-establish  the  boundary 
between  the  states  of  Virginia  and  Tennes- 
see, herewith  submits  the  abstracts  of  the 
Tnonthlv  expenditures  of  the  entire  work, — 
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No.  5. 
No.  6. 
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No.  9. 
No.  10. 


number, — ^beginning  May,   1901,  and 
September,  1902,  as  follows: 

May,   1901    $  384.05 

June,  1901   1083.75 

July,    1901   1070.18 

August,  1901   1197.76 

September,  1001    1263.11 

October,  1901 1565.03 

June,  1902   262.13 

July,    1902   1045.46 

August,  1902   1245.34 

September,  1902   358.59 


$9475.99 

Amount  chargeable  to  each  state  . .  4738.00 

General  Summary. 

^Remuneration  of  Commissioners,  [86] 

at  $10  per  day   $5730.00 

Transportation  to  and  from  field  .  274.04 

Transportation  in   field  (about)..  1085.58 

Stone   monuments 678.iN) 

Labor,  freight,  etc '  1707.47 

Total $9475.99 

Cash  received  from  Virginia 4737.99 

Cash  received  from  Tennessee  ....     4738.00 


Total $9475.99 

The  above  is  respectfully  submitted. 

A.  H.  Buchanan, 
Treasurer  of  the  Boundary  Commission. 

J.  C.  W.  United  States  Department  of  Ag- 
riculture, Bureau  of  Forestry,  Washing- 
ton, D.  C. 

Oflice  of  the  Forester. 

August  20,  1901. 
This  beech  block  came  from  the  "offset" 
near  its  western  end  and  just  east  of  tht 
"Shady  road."  J.  B.  Baylor, 

Commissioner. 

Mr.  J.  B.  Baylor,  Tenn.-Va.  Boundary  Ogo- 
mission, 

Abingdon,  Virginia. 
Dear  Sir: — 

Your  letter  of  August  17,  and  also  the 
beech  block  are  at  hand.  In  the  absence  of 
Mr.  Sudworth,  with  whom  your  previous 
correspondence  has  been,  I  am  glad  to  give 
you  my  opinion  as  to  the  questions  stated 
in  your  letter. 

Owing  to  the  very  slow  growth  of  the  tree 
from  which  this  block  was  cut,  in  early  life* 
it  is  not  possible  to  count  the  annual  ringi» 
even  with  the  aid  of  a  strong  magnifier,  with 
absolute  certainty  of  accuracy.  The  results 
I  have  obtained  show  that  its  age  in  1802 
was  96  years,  and  that  its  diameter,  not  in- 
cluding *bark,  was  about  6  inches,  or  about[8^ 
6i  inches,  including  the  bark.  There  are 
five  wounds  shown  in  this  block.  Two  of 
these  occurred,  in  my  judgment,  forty-three 
years  ago,  or  in  the  year  1858.  The  three 
older  wounds  I  believe  were  made  ninety- 
nine  years  ago,  or  in  1802. 

This  beech  block  will  be  carefully  stored 
away  in  this  bureau. 

Very  truly, 
(Signed)     Overton  W.  Price, 

Acting  Forester. 
190  U.  S. 
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J.  G.  W.  United  States  Department  of  As- 
riculture,  Bureau  of  Forestry,  Wasn- 
ington,  D.  C. 

Division  of  Forest  Investigation. 

November  11,  1901. 
This  hemlock  block  came  from  near  the 
eastern  end  of  the  "off-set  line/' — a  short 
distance  from  where  the  marked  trees  end. 

J.  B.  Baylor, 
Commissioner. 

Mr.  J.  B.  Baylor,  Tenn.-Va.  Boundary  Com- 
mission, 

Bloomingdale,  Sullivan  County,  Tenn. 
Dear  Sir: — 

The  hemlock  blocks  sent  to  this  office  some 
time  ago  have  remained  unexamined  so  long 
on  account  of  my  absence  from  the  office. 
I  regret  to  have  thus  delayed  the  answer  so 
long. 

I  have  just  examined  the  specimens,  and 
find  that  the  deeper  scar  in  the  larger  of  the 
two  specimens  was  made  in  the  year  1802. 
Ninety-nine  annual  rings  were  formed  since 
the  scar  was  made.  This  year's  growth  is 
still  in  a  formative  stage. 

The  somewhat  superficial  scar  in  the  small- 
er specimen  was  made  in  1858,  42  annual 
rings  having  been  laid  on  since  the  mark 
was  made.  The  last  season's  growth  is  not 
complete. 

As  requested  in  your  letter  of  Sept.  8, 
these  blocks  will  be  retained  subject  to 
further  advices  from  you. 

Very  truly  yours, 
(Signed)     Geo.  B.  Sud worth.  Chief. 

J* Property  List  Purchased  for  Field  Outfit  in 
the  Boundary  Survey. 

3  saddles,  bridles,  and  blankets $27.50 

1  cooking  stove  and  repairs 7.00 

1  heating  stove 2.25 

8  joints  of  stovepipe 1.35 

1  crowbar   .65 

1  shovel 85 

1  grindstone 90 

6  axes    3.90 

2  files 20 

4  lamps 1.00 

1  saw   (large)    1.35 

1  trowel 50 

2  pairs  of  trec-clinibcrs   3.50 

1  cot 2.50 

1  office  table 2.60 

1  dining  table 1.00 

Total $56.95 

Of  the  above,  at  the  close  of  the  field-work, 
the  following  were  sold : 

2  saddles  $3.00 

2  stoves 2.50 

2  tables  2.00 

3  lamps 50 

1  grindstone   .50 

1  saw 75 

2  axes 05 

1  cot 50 

1  shovel 60 

Total $11.00 

For  the  remainder,  not  worn  out,  purchas- 
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ers  could  not  be  found  without  the  delay  of 
a  commissioner  in  the  field,  at  a  greater  ex- 
pense than  they  were  worth.  The  proceeds 
of  the  sales  made — $11.00 — ^have  been  re- 
turned, one  half  to  each  state. 

A.  H.  Buchanan,  Treasurer. 


•MARY  PHELPS  MONTGOMERY,  Exo«u-|80j 
trix  of  the  Last  Will  and  Testament  of 
James  B.  Montgomery,  Deceased^  Plff.  in 
Err., 

V. 

CITY  OF  PORTIAND  and  the  Port  of  Port- 

land. 

(See  8.  C.  Reporter's  e<L  89-107.) 

Navigable  tcaters — state  authority  over — 0a- 
tahlishment  of  harbor  lines. 

The  extensloa  of  wharves  beyond  harbor  lioei 
established  by  local  law,  in  navigable  waters 
of  the  United  States  wholly  within  the  limits 
of  a  state,  cannot  be  justified  by  the  relocation 
of  such  harbor  lines  by  the  Secretary  of  War 
acting  under  the  authority  of  the  river  and 
harbor  act  of  September  19,  1890,  |  12  (25 
SUt.  at  L.  400,  425,  chap.  860).  which  for- 
bids the  constioiction  or  extension  of  any  such 
structures  beyond  the  harbor  lines  established 
under  his  direction,  except  under  such  regula- 
tions as  be  may  prescribe,  since  Congress  has 
not,  by  such  act,  indicated  any  purpose  wholly 
to  ignore  the  original  power  of  the  states  to 
regulate  the  use  of  navigable  waters  entirely 
within  their  respective  limits. 

[No.  47.] 

Argued    April    9,    190S.     Decided    May   18, 

1903. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Oregon  to  review  a  judgment 
which  reversed  n  judgment  of  the  Circuit 
Court  of  Multnomah  County  dismissing  a 
bill  in  a  suit  to  prevent  the  extension  of 
wharves  beyond  the  established  harbor  lines, 
and  granted  the  relief  sought.     Affirmed. 

See  same  case  below,  38  Or.  215,  62  Pac 
765. 

The  facts  arc  stated  in  the  opinion. 

Mr,  John  H.  Mitoliell  nrgued  the  cause 
and  filed  a  brief  for  plaintiff  in  error: 

As  to  those  subjects  of  commerce  which 
are  local  or  limited  in  their  nature  or  sphere 
of  operation,  such  as  the  erection  of  bridges, 
the  establishment  of  harbor  lines  in  harbors, 
etc.,  the  city  may  prescribe  regulations,  un- 
til Congress  assumes  control  of  them,  but 
as  to  such  as  are  national  in  their  character, 
and  require  uniformity  of  regulation,  the 
power  of  Congrc-^s  is  exclusive,  and  until 
Congress  acts  such  commerce  is  entitled  to 

NoTB. — A8  to  tliv  etttablinhmcnt  of  dock  or 
harbor  lines —  see  note  to  Grand  Rapids  ▼. 
I'owors  (Mich.)  14  I..  R.  A.  408. 

On  the  potcer  of  stntes  uvfr  nnrif/nhle  rivers 
-see  noteM  to  Rwnnaon  v.  Mississippi  ft  R. 
River  Boom  Co.  (Minn.)  7  I..  R.  A.  673;  Bisen- 
bach  v.  Hatfield  (Wash.)  12  1..  R.  A.  632? 
Mills  V.  United  SUteu  (C.  C  S.  D.  Oa.)  12  U 
R.  A.  673. 
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be  free  from  state  regulations,  exactions, 
niid  burdens. 

aihbons  V.  Oyden,  9  Wheat.  1,  6  L.  ed.  23; 
Broicn  v.  Maryland,  12  Wheat.  419,  6  L.  ed. 
678;  Pennsylvania  t.  Wheeling  d  B.  Bridge 
Co.  18  How.  421,  16  L.  ed.  435;  Oilman  v. 
rhUadcfijhia,  3  Wall.  713,  18  L.  ed.  96; 
Cannon  v.  New  Orleans,  20  Wall.  577,  22  L. 
I'd.  417;  Wisconsin  v.  Duluth,  96  U.  S.  388, 
24  L.  ed.  672;  Turner  v.  Maryland,  107  U. 
S.  38,  27  L.  ed.  370,  2  Sup.  Ct.  Rep.  44; 
South  Carolina  v.  Oeorgia,  93  U.  S.  4,  23 
L.  ed.  782;  Parkershurg  d  0.  River  Transp. 
Co.  V.  Pnrlcershurg,  107  U.  S.  601,  27  L.  ed. 
584,  2  Sup.  Ct.  Rep.  732;  Gloucester  Ferry 
Co.  V.  rrnnsijhania,  114  U.  S.  196,  20  L.  ed. 
158,  1  Inters.  Com.  Rep.  382,  5  Sup.  Ct.  Rep. 
820;  Broun  v.  Houston,  114  U.  S.  624,  29  L. 
ed.  258,  5  Sup.  Ct.  Rep.  1091;  Morgan's  L. 
tf-  T.  R.  ti.  «S'.  Co.  V.  Louisiana  Bd.  of  Health, 
118  U.  S.  455,  30  L.  ed.  237,  6  Sup.  Ct.  Rep. 
1114;  L'niti'd  Stales  v.  Duluth,  1  Dill.  469, 
Fed.  Cas.  No.  15,001;  Ouahita  d  M.  River 
racket  Co.  V.  Aiken,  121  U.  S.  444,  30  L.  ed. 
U76,  1  Inters.  Com.  Rep.  379,  7  Sup.  Ct.  Rep. 
IJ07;  Gould,  Waters.  §  138,  p.  254;  Latcton 
V,  Steele,  152  U.  S.  137,  38  L.  ed.  388,14  Sup. 
Ct.  Rep.  409;  Covington  d  C.  Bridge  Co,  v. 
Kentucky,  154  U.  8.  204,  38  L.  ed.  902,  4 
Inters.  Com.  Rep.  649,  14  Sup.  Ct.  Rep.  1087. 

Whene\er  Congress  aets,  then  the  power 
of  the  state  is  at  an  end,  and  if  any  conflict 
exists  between  the  harbor  lines  establislied  by 
the  national  and  state  governments  respec- 
tively. tha<ie  of  the  state  must  give  way  to 
tho«*e  establislied  by  the  general  government. 

Congress  has  jurisdiction,  in  the  exercise 
nt  its  power  to  regulate  commerce,  over  the 
navigable  waters  of  a  river  lying  wholly 
within  the  limits  of  a  single  state. 

Cihhi.iis  V.  Ogdcn,  9  Wheat.  1,  6  L.  ed.  23; 
\'razii  V.  Moor,  14  How.  5G8,  14  L.  ed.  545; 
U  il/.s'^n  V.  Black  Bird  Creek  Marsh  Co.  2 
Pet.  251,  7  L.  ed.  414;  Albany  Bridge  Case, 
2  Wall.  40 J,  sub  noni.  Coleman  v.  Hudson 
A'/rrr  Bridge  Co.  17  L.  ed.  876;  Oilman  v. 
rhilndrlphia,  3  Wall.  713,  18  L.  ed.  96;  The 
/V/.vs7//f  Uridfjcs,  3  Wall.  782,  sub  nom.  Mil- 
no  r  \ .  .\ra-  Jersey  R.  d  Transp.  Co.  16  L. 
ed.  799;  Pound  v.  Turck,  95  U.  S.  469,  24 
L.  «m1.  .")2.'):  liroan  v.  Houston,  114  U.  S.  622, 
2!i  L.  ed.  257,  5  Sup.  Ct.  Rep.  1091;  Olouoes- 
Irr  Frrrif  Co.  v.  Pcnnttijlvania,  114  U.  S.  196, 
2.)  L.  <(1.  l.')S.  1  Inters.  Com.  Rep.  382,  5 
Slip.  Ct.  Jlrp.  826. 

The  aciinii  of  Congress  in  enacting  $$  7, 
12,  of  the  river  and  harbor  act  of  Septem- 
ber 19,  1890  (26  Stat,  at  L.  pp.  454,  455), 
fonferriiig  certain  powt-rs  on  the  Secretary 
of  War,  is  not  a  delegation  of  legislative 
powers,  and  said  section-s  are  eon>titutional. 

Wai/inan  v.  Southard,  10  Wheat.  1-43,  6 
L.  ed!  253,  262;  Cooley,  Const.  Lim.  137; 
Sutherland,  Stat.  Con>tr.  $  08;  United 
States  V.  Eliason,  16  Pet.  291,  10  L.  ed.  968; 
Gratiot  v.  Vnli*d  Slatrs.  4  How.  SO.  11  L. 
ed.  884;  Smith  v.  Whilutif.  110  U.  S.  167, 
29  L.  ed.  601,  6  Sup.  Ci.  Kep.  .ITO;  Tillcy  v. 
Savannah,  F.  d  ir.  R.  Co.  4  Woo.U.  427,  5 
Fed.  641;  Chicago  d  \.  W.  R.  Co.  v.  Dcy,  1 
L.  R.  A.  744,  2  inters.  Com.  Rep.  325,  35 
Fi^.  800;  Re  Urincr,  16  Wis.  427;  United 
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States  V.  Ornisbee,  74  Fed.  200;  Marshall 
Field  d  Co.  v.  Clark,  143  U.  S.  649-693,  .16 
L.  ed.  294-310,  12  Sup.  Ct.  Rep.  495;  Locke's 
Appeal,  72  Pa.  491,  13  Am.  Rep.  716;  South 
Carolina  v.  Georgia,  93  U.  S.  13,  23  L.  ed. 
785;  Miller  v.  Sexc  York,  109  U.  S.  385,  27 
L.  ed.  971,  3  Sup.  Ct.  Rep.  228;  United 
States  V.  Moline,  82  Fed.  596;  United  States 
v.  yorth  Bloomfield  Gravel  Min.  Co.  81  FhI. 
253;  State  ex  rel.  Railroad  d  Warehouse 
Commission  v.  Chicago,  if.  d  8t.  P.  R.  Co, 
38  Minn.  281,  37  N.  W.  782;  State  ex  rel. 
Board  of  Transportation  t.  Fremont,  E.  d 
M.  Valley  R.  Co.  22  Neb.  313,  35  N.  W.  118; 
Stone  V.  Farmers*  Loan  d  T.  Co.  116  U.  S. 
307,  29  L.  ed.  636,  6  Sup.  Ct.  Rep.  3.34,  388, 
1101;  United  States  y.  Romard,  89  Fed.  157; 
Fallbrook  Irrig.  Dist.  v.  Bradley,  164  V.  S. 
112,  41  L.  ed.  369,  17  Sup.  Ct.  Rep.  56;  State 
V.  Gerhardt,  145  Ind.  439,  33  L.  R.  A.  313, 
44  N.  E.  469;  IlUnoia  ex  rel.  Hunt  y.  nii- 
nois  C.  R.  Co.  34  C.  0.  A.  138,  01  Fed.  !Ci.>. 

The  power  given  to  the  Secretary  of  War 
by  fi  12  of  the  act  of  September  10,  1800. 
supra,  to  establish  harbor  lines,  implies  n<*c- 
essarily  the  power  to  modify,  change,  or 
create  anew. 

United  States  v.  Eliason,  16  Pet.  291,  10 
L.  ed.  968;  United  States  y.  Romard,  89  Fe<l. 
157. 

The  riparian  owner  in  Oregon,  in  the  aib- 
sence  of  restrictive  legislation,  has  the  right 
by  the  common  law  to  connect  his  shore  line 
by  means  of  wharves,  piers,  or  docks  con- 
structed over  the  shoal  or  shallow  waters 
immediately  bordering  upon  his  land,  with 
the  waters  which  are  navigable  in  fact.  This 
he  has  the  right  to  do  not  only  in  his  own 
interest  as  a  riparian  proprietor,  but  as  well 
also  in  the  interest  of  the  public,  and  of  lui* 
tional  and  interestate  commerce. 

St.  Paul  d  P.  R.  Co.  y.  Schurmeir,  7  Wall 
272,  19  L.  ed.  74;  Yates  v.  MUicaukcc,  10 
Wall.  497,  19  L.  ed.  984;  Weber  v.  Stat9 
Harbor  Comrs.  18  Wall.  57,  21  L.  ed.  798; 
Dutton  V.  Strong,  1  Black,  23,  17  L.  ed.  29. 

The  question  as  to  what  constitutes  a  pub- 
lic nuisance  must  be  determined  by  general 
and  fixed  laws^  and  it  is  not  to  be  tolerated 
that  the  local  municipal  authorities  of  • 
state  can  declare  any  particular  business  or 
structure  a  nuisance  in  a  summary  mode  and 
enforce  its  decree  at  its  own  pleasure.  W*heth* 
er  a  bridge  or  a  pier  is  a  public  nuisance 
or  not,  whether  the  same  is  an  c^truction 
to  navigation  and  oommeroe  or  not,  is  s 
question  of  fact,  and  no  simple  declaration 
of  a  municipality  can  determine  l^e  quel* 
tion. 

Dutton  V.  Strong,  1  Black,  32,  17  L.  ei 
29 ;  Yates  v.  Milu:aiikee,  10  Wall.  504,  19  U 
ed.  986;  Angell,  Tide  Waters,  196;  Weft 
Hartford  v.  Hartford  Water  Comrs.  68  Conn. 
323,  36  Atl.  786;  Milne  v.  Davidson,  6  Biaii 
X.  S.  409,  16  Am.  Dec.  195;  Cooley,  Conft 
Lim.  6th  ed.  741,  note;  Everett  v.  Countii 
Bluffs,  46  Iowa,  07;  Chicago,  R.  I.  d  P.  R- 
Co.  \.  Joliei,  79  111.  44;  Butchers'  Union  8. 
//.  d  L.  S.  L.  Co.  V.  Crescent  City  L.  S.  h. 
d-  S.  H.  Co.  Ill  U.  S.  746,  28  L.  ed.  585.  4 
Sup.  Ct.  Rep.  652;  Smith  v.  Minto,  30  Or. 
:\o:i.  48   Pae.    166;   2  Dill.  Mun.   Corp.  4tli 
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ed.  S  800;  Gro88man  v.  Oaklandy  30  Or.  478, 
36  L.  R.  A.  593,41  Pac.  5. 

The  provision  of  the  city  charter  confer- 
ring power  on  the  dty  of  Portland,  "to  reg- 
ulate the  building  of  wharves  and  the  driv- 
ing of  piles  in  the  Willamette  river  within 
the  limits  of  the  city,  and  to  establish  a  line 
bevond  which  wharves  shall  not  be  built  nor 
piles  be  driven,"  does  not  authorize  it  to  de- 
clare by  a  special  ordinance  that  a  private 
wharf  is  an  obstruction  to  navigation  and 
a  public  nuisance,  if  in  point  of  fact  it  is 
not  such  obstruction  or  a  public  nuisance. 

Vales  v.  Milwaukee,  10  Wall.  408,  19  L. 
ed.  984;  Bmith  v.  Minto,  30  Or.  353,  48  Pac. 
106;  Grossman  v.  Oaklandy  30  Or.  478,  36 
L.  R.  A.  693,  41  Pac.  6. 

The  location  of  the  line  by  the  city  of  Port- 
land, and  by  the  port  of  Portland,  in  front 
of  respondent's  property,  in  water  averaging 
less  than  1  foot  in  depth,  and  from  bare 
p-oiind  at  low  water  to  not  exceeding  2  feet 
m  depth  at  any  point,  was  an  unreasonable 
exercise  of  municipal  power. 

Yates  v.  Milwaukee,  10  Wall.  498,  19  L. 
ed.  084;  Smith  v.  Minio,  30  Or.  353,  48  Pac. 
166:  Crofistnan  v.  Oakland,  30  Or.  478,  36 
L.  R.  A.  593,  41  Pac.  6. 

Tlic  municipality  must  prove  by  evidence, 
otlKT  than  the  mere  declaration  of  the  city 
itself,  that  the  structure  does  interfere  with 
navig-rition  or  the  improvement  of  the  river 
or  commerce  and  that  it  is  a  public  nui- 
sance. 

Yates  V.  Milwaukee,  10  Wall.  498,  19  L. 
eil.  !)S4;  Aiigell,  Tide  Waters,  196. 

Tlie  authorities  of  a  town  will  not  be  per- 
mitte<l  to  locate  an  imaginary  deep-water 
line  away  from  the  navigable  part  of  a  river 
or  hay  aud  without  making  tne  water  nav- 
igable up  to  that  line,  so  as  to  deprive  the 
riparian  owners  of  the  advantages  of 
wliarvoi*,  under  a  provision  of  law  conferring 
upon  .Huch  town  the  right  to  regulate  the 
line  of  deep  water  to  which  wharves  may 
bo  built. 

Wool  v.  Edenton,  117  N.  C.  1,  23  S.  E. 
40. 

Whenever  a  police  power  is  so  exercised 
by  a  state  as  to  come  within  the  domain  of 
Federal  authority,  as  defined  by  the  Consti- 
tution, the  latter  must  prevail. 

Gibbons  v.  Oyden,  9  Wheat.  1-210,  6  L.  ed. 
23-73 ;  Henderson  v.  Wiokham,  92  U.  S.  26^ 
272.  23  L.  ed.  543 ;  New  Orleans  Gaslight  Go. 
v.  Jjouisiana  Light  <C-  H.  P.  d  Mfg.  Go.  115 
U.  S.  650-661,  29  L.  ed.  616-621,  6  Sup.  Ct. 
Rep.  252 :  Morgan's  L.  d  T.  B.  d  8.  8.  Co. 
v.  Louisiana  Bd.  of  Health,  118  U.  S.  464, 
30  L.  ed.  237,  6  Sup.  Ct.  Rep.  1114. 

The  police  power  does  not  extend  to  de- 
priving any  person  of  the  lawful  use  of 
property  without  due  process  of  law,  and 
without  just  compensation. 

Re  Jacobs,  98  N.  Y.  110,  60  Am.  Rep.  636; 
Re  Cheesebrough,  78  N.  V.  232;  Rockwell 
v.  Xcaring,  35  N.  Y.  302. 

Wharves,  levees,  and  landing  places  are  es- 
sential to  commerce  bv  water,  no  less  than  a 
fia\igaUe  channel  and  a  clear  river. 

ParJcerahurg  d  0.  River  Transp.  Co.  v. 
Parkcrsburg,  107  U.  S.  707,  27  L.  ed.  590,  2 
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Sup.  Ct.  Rep.  732;  GlouceMer  Ferry  Co.  v. 
Pennsylvania,  114  U.  S.  205,  29  L.  ed.  162, 
1  Inters.  Com.  Rep.  382,  5  Sup.  Ct.  Rep. 
826. 

Mr.  O.  E.  8.  Wood  argued  the  cause,  and, 
with  Mr.  George  H.  Williams,  ftled  a  brief 
for  defendants  in  error: 

Sec.  12  of  the  act  of  Congress  of  Septem- 
ber 19,  1890  (26  Stat,  at  L.  466,  chap.  907), 
is  unconstitutional. 

United  States  v.  Keokuk  d  H.  Bridge  Go. 
45  Fed.  178;  United  States  v.  Rider,  60  Fed.* 
406;  Mobile  County  v.  Kimball,  102  U.  8. 
609,  702,  26  L.  ed.  240,  241;  Gilman  v.  Phil- 
adelphia,  3  Wall.  725,  18  L.  ed.  99;  Willa- 
mette Iron  Bridge  Co.  v.  Hatch,  126  U.  S. 
1,  31  L.  ed.  629,  8  Sup.  Ct.  Rep.  811;  Glou- 
ccster  Ferry  Co.  v.  Pennsylvania,  114  U.  S. 
196,  29  L.  ed.  168,  1  Inters.  Com.  Rep.  382, 
5  Sup.  Ct.  Rep.  826;  United  States  v.  Baih^, 
1  McLean,  240,  Fed.  Cas.  No.  14,496;  The 
Mining  Debris  Case,  9  Sawy.  497,  18  Fed. 
753. 

The  Secretary  of  War  had  no  right  to 
cluinge  or  relocate  established  harbor  lines. 

The  pleadings  aud  evidence  show  a6inna- 
tively  that  the  Secretary  of  War  had  no  ju- 
risdiction to  change  the  established  harbor 
lines  of  Portland. 

Cooloy,  Const.  Lim.  §  406;  New  Jersey  R, 
d  Tranip.  Co.  v.  Suydam,  17  N.  J.  L.  30. 

Montgomery  had  no  right  to  drive  piles 
or  extend  his  wharf  beyond  the  wharf  lines 
established  by  the  city  of  Portland. 

Lake  Shore  d  M.  8.  R.  Co.  v.  Ohio,  165  U. 
8.  365,  41  L.  ed.  747,  17  Sup.  Ct.  Rep.  367. 

To  regulate  the  driving  of  piles  or  the 
building  of  wharves  within  tdie  harbor  of 
Portlai^  is  within  the  police  powers  of  the 
city. 

Dubuque  v.  Stout,  32  Iowa,  84,  7  Am.  Rep. 
171;  The  W.  H.  Beamen,  45  Fed.  129;  Gush- 
ing v.  The  John  Frazer,  21  How.  187,  sub 
iiom.  The  Jos.  Gray  v.  The  John  Fraser,  16 
L.  ed.  108;  Hart  v.  Albany,  9  Wend.  571, 
24  Am.  Dec.  165;  Vande^bilt  v.  Adatns,  7 
Cow.  349;  New  York  City  v.  Miln,  11  Pet. 
132,  138,  9  L.  ed.  659,  662;  License  Cases,  6 
How.  674,  12  L.  ed.  287 ;  Cooley  v.  Philadel- 
phia Port  Wardens,  12  How.  319,  13  L.  ed. 
1094;  Crandall  v.  Nevada,  6  Wall.  42,  18 
L.  ed.  747;  Munu  v.  Illinois,  94  U.  S.  113,  24 
L.  ed.  77;  Thorpe  v.  Rutland  d  B,  R.  Go, 
27  Vt.  110.  62  Am.  Dec.  626;  Boston  d  M. 
R,  Co.  V.  York  County  Comrs,  79  Me.  386, 
10  Atl.  113. 

Said  §  12  did  not  exclude  the  jurisdiction 
of  the  state  inside  the  harbor  lines  fixed  by 
the  Secretary  in  1898. 

Veazie  v.  Moor,  14  How.  674,  14  L.  ed. 
547. 

Montgomery's  right  to  biiild  a  wharf  waa 
subject  to  the  provisions  of  $$  4227,  4228^  of 
the  Oregon  Code. 

Gould,  Waters,  S  179 ;  Illinois  C.  R.  Co,  v. 
Illinois,  146  U.  S.  387,  36  L.  ed.  1018,  13 
Sup.  Ct.  Rep.  110;  Com.  v.  Alger,  61  Mem. 
53. 

The  decision  of  the  port  of  Portland  is 
binding  upon  the  plaintiff  in  erorr. 

28  Am.  &  Eng.  Enc.  Law,  p.  1046;  2  Dill. 
Mun.  Corp.  {$  832,  836. 
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The  port  of  Portland  has  tlie  right  to  reg-        "i  7.  That  it  shall  not  be  lawful  to  build 

uUute  the  driving  of  piles  or  the  building  of  any  wharf,  pier,  dolphin,  boom,  dam,  weir, 

wharveei  inside  of  the  harbor  lines  fixed  by  breakwater,  bulkhead,  ^eity,  or  structure  of 

the  Secretary  in  1898.  any  kind  outside  established  harbor  fines,  or 

People  V.  Williama,  64  Cal.  499, 2  Pac.  393.  in  any  navigable  waters  of  the  United  States 

Mr,  Thomas  D.  Rambaut  also  argued  where  no  harbor  lines  are  or  mar  be  estab- 

tlie  cause  for  defendants  in  error.  lished,  without  the  permission  of  the  Secre- 
tary of  War,  in  any  port,  roadstead,  haven, 

Mr.  Justice  Harlan  delivered  the  opinion  harbor,  navigable  river,  or  other  waters  of 

of  the  court :  the  United  States,  in  such  manner  as  shall 

This  writ  of  error  brings  up  for  review  obstruct  or  impair  navigation,  commerce,  or 

the  final  decree  in  a  suit  instituted  in  one  of  anchorage  of  said  waters ;  and  it  shall  not  be 

the  courts  of  Oregon  by  the  city  of  Portland  lawful    hereafter    to    commence    the    con- 

and  port  of  Portland  against  James  B.  Mont-  struction    of     any    bridge,    bridge    draw, 

gomery,  who  died  during  the  progress  of  the  bridge     piers     and     abutoients>    causeway, 

cause,  and  was  succeeded  as  defendant  by  his  or    other    works    over    or    in    any    port, 

executrix,  the  present  plaintiff  in  error.  road,    roadstead,    haven,   harbor,   navigable 

The  principal  question  in  the  case  is  river,  or  navigable  waters  of  the  United 
whether,  under  the  circumstances  to  be  pres-  Stat^,  under  any  act  of  the  legisla- 
ently  stated,  Montgomery,  as  owner  of  land  tivc  assembly  *of  an^  state,  until  the  locatioQ[ 
situated  within  the  limits  of  Portland  on  the  and  plan  of  such  bridse  or  other  works  have 
Willamette  river,  had  the  right  to  extend  his  been  submitted  to  and  approved  by  the  Sec- 
wharves  into  the  river  beyond  certain  bar-  retary  of  War;  or  to  excavate  or  fill,  or  in 
bor  lines  established  in  1892.  any  manner  to  alter  or  modify  the  course,  lo- 

The  city  of  Portland  was  authorized  by  its  cation,  condition,  or  capacity  of  [any  port, 

charter  to  regulate  the  building  of  wharves  roadstead,  haven,  harbor,  harbor  of  refuge, 

within  its  limits,  and  to  establish  a  line  be-  or  inclosure  within  the  limits  of  any  break- 

yond  which  wharves  should  not  be  built  nor  water,  or  of]  the  channel  of  said  navigable 

piled  driven.     That  provision  was  in  force  on  water  of  the  United  States,  unless  approved 

and  after  February  19th,  1891.  and  authorized   by  the  Secretary  of  War: 

By  an   act  of  tlie  Oregon   legislature  of  Provided,  That  this  section  shall  not  apph 

February  18th,  1891,  the  inhabiUnts  of  the  ^o  any  bridge,  bridge  draw,  bridge  piers  am 

portof  Portland  were  created  a  corporation  abutments   the   construction   of   which  ha 

"to  so  improve  the  Willamette  river  at  the  ^ee^  heretofore  duly  authorized  by  law,  or 

cities  of  Portland    East  Portland,  and  Al-  ^  construed  as  to  iuthorize  the  cinstrlictio^ 

bma   and  the  Willamette  and  Columbia  riv-  ^^  ^„^  ^^^^  ^^^^  ^^^       y^^^    .^„  ^^ 

era  between  said  cities  and  the  sea,  as  that  abutments  or  other  worSs  undTr  an  act  o- 

r^^nl  "^""^    !""  ^^m"' wM,*""^  permanently  main-  ^^^  legislature  of  any  state,  over  or  in  an 

[90]Uined   in   said  Willamette  river   •at   said  .f.^^ J*  -^^  roadstead  hai4n  or  harbor 

cities    and  in  the  said  Willamette  and  Co-  ^^'^^**"'»  pon;,  roaasieaa,  naven  or  narnor, 

lumbia  rivers  between  said  cities  and  the  sea,  ?.*^?r  navigable  water  not  wholly  within  tl 

a  ship  channel  of  good  and  sufTicient  width,  'V"**^^^'  *!if  o!^^l  t^oo®^,^  *l  ^  tf 

and  having  a  depth  at  all  points  at  mean  ^*^*P  ;!?^A,rx       :.^    ^^  ^ 

low  water,  both  at  said  cities  and  between         «  12.  That  section  12t  of  the  nver  an 

soid  cities  and  the  sea,  of  not  less  than  25  harbor  act  of  August  11,  1888,  be  amendi 

feet."     And,  so  far  as  was  necessary  to  carry  and  re-enacted  so  as  to  read  as  follows: 
out  that  object,  the  corporation  was  given        "Where  it  is  made  manifest  to  the  S 

full  control  of  those  rivers  at  those  cities  tary  of  War  that  the  establishment  of  ha 

and  between  them  and  the  sea,  to  the  full  ex-  bor  lines  is  essential  to  the  preservation  a 

tent  that  the  state  could  grant  the  same,  and  protection  of  harbors,  he  may,  and  is  here! 

was  authorized  to  remove  such  obstructions  authorized,  to  cause  such  lines  to  be  es< 

from  them  and  erect  such  works  in  them  as  lished,  beyond  which  no  piers,  wharves,  h. 

were  found  necessary  or  convenient  in  creat-  heads,  or  other  works  snail  be  extended 

ing  and  maintaining  the  required  channel,  deposits  made,  except  under  such  r^gulati 

Tm  power  so  conferred  v/as  to  be  exercised  as  may  be  prescribed  from  time  to  time 

by  a  hoard  of  commissioners.     Such  a  board  him ;  and  any  person  who  shall  wilfully 

had  been  appointed  and  organized  prior  to  late  the  provisions  of  this  section,  or  _ 

the  institution  of  this  suit.  rule  or  regulation  made  by  the  Secretary 

A  copy  of  the  act  incorporating  the  port  of  War  in  pursuance  of  this  section,  shall 

Portland  was  sent  to  the  Secretary  of  War,  deemed  guilty  of  a  misdemeanor,  and,  on 

**who  approved  the  same,"  and  the  work  done  viction  thereof,  shall  be  punished  by  a 

bj'  that  port  in  improving  the  Willamette  not  exceeding  $1,000,  or  imprisonment  ^ 

and  Columbia  rivers  was  conducted  in  con-  exceeding  one  year,  at  the  discretion  of  #^ 

junction  with  the  United  States  engineers  in . 

charge  of  those  rivers,  and  who  acted  under       t**Sec.  12.  Where  it  Is  mads  manifest  to 

instructions  from   the    Secretary   of    War.  Secretary  of  War  that  the  esUbllsbment  of  " 

The  engineers  annually  reported  to  the  Sec-  bor  lines  Is  essential  to  the  preservsUon  snd 

retai  V  the  nature  and  amount  of  such  work.  riL^Vin  ^iS^J^.nrh  T^-'J^  iS  I2S?iT;l 

Tk*xi.  JV1-  i.rTii  ni.1^  tnortxed  to  cause  sucn  imes  to  oe  estsbllsL 

By  the  river  and  harbor  act  of  July  13th,  f^j^^  wHlch  no  piers  or  wharves  skall  be 

1892,  amending  the  7th  section  of  the  river  tended  or  deposits  made  except  under  snch 

and  harbor  act  of  September  19th,  1890,  it  oiatlons  as  may  be  prescribed  from  time  to  < 

was  provided:  by  bim.**    25  Stat,  at  L.  400,  426,  chap.  86^^- 
968  1901^^  M 
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court,  for  each  ofTense."  20  Stat  at  L.  426, 
455.  ehap.  007. 
Mi]  *Oii  the  9th  day  of  August,  1892,  the  Secre- 
tary of  War,  proceeding — so  the  finding  of 
facts  states— under  i  12  of  the  act  of  1890, 
caused  certain  harbor  lines  to  be  established 
in  the  Willamette  river  within  the  limits  of 
Portland.  And  by  an  ordinance  adopted  De- 
cember 12th,  1802,  the  common  council  of 
'the  city  adopted  as  its  wharf  lines  the  har- 
bor lines  so  established. 

On  or  about  May  21st,  1898,  Montgomery 
mpplied  to  the  Secretary  of  War  to  have  the 
sibove  harbor  lines  relocated  or  located  far- 
ther out  in  front  of  certain  water  lots  be- 
longing to  him,  his  complaint  being  that,  as 
established  in  1802,  those  lines  were  too  far 
inland.  By  order  of  the  Secretary  a  public 
hearing  was  had  on  this  application.  A 
number  of  the  leading  business  men  of  Port- 
land attended  and  made  protests  against  the 
proposed  relocation.  An  account  of  this 
meeting,  with  all  the  papers  relating  to  it, 
was  sent  to  the  chief  of  engineers,  who  made 
a  report  to  tiie  Secretary  of  War  favorable 
to  Montgomery's  application.  A  map  ac- 
eompanira  that  report  showing  the  proposed 
new  line.  Under  date  of  September  23d, 
1898,  Mr.  Meiklejohn,  Actinff  Secretary  of 
War,  approved  Montgomery^  application, 
and  assented  to  the  proposed  change  or  relo- 
•ation  of  the  harbor  line. 

Having  been  notified  by  the  local  United 
States  engineer  that  the  War  Department 
had  approved  the  new  line,  Montgomery  be- 
gan the  construction  of  a  wharf  b^  the  driv- 
ing of  piles  partly  outside  of  the  line  of  1892 
and  in  front  of  his  lots,  but  wholly  inside  of 
the  relocated  line  as  indicated  on  the  above 
map.  He  did  not  drive  any  piles  or  place 
any  obstruction  in  the  river  outside  of  the 
relocated  line. 

On  or  alK>ut  November  2d,  1808,  the  board 
of  commissioners  of  the  port  took  official  ac- 
tion about  the  new  line  and  Montgomery's 
construction  of  wharves  beyond  the  line  of 
1892.  They  declared  of  record  that  the  ex- 
tension of  wharves  into  the  river  outside  of 
the  line  of  1802  would  greatly  damage  the 
port  and  its  shipping  interests,  and  they  or- 
dered Montgomery  and  those  acting  under 
him  to  cease  the  construction  of  any  wharf 
beyond  that  line  and  at  once  to  remove  any 
piling  or  other  obstruction  that  he  may  have 
plac^  in  the  river  in  front  of  his  property 
^9]and  *beyond  such  wharf  line.  Subsequently, 
on  November  23d,  1808,  the  port  commission- 
ers took  further  action,  and  declared  that 
the  wharf  proposed  by  said  Aiontgomery 
would  interfere  with  the  navigation  of  the 
riyer  by  creating  shoal  places  in  its  now  nav- 
igable waters,  and  obstruct  the  work  of  mak- 
ing and  maintaining  a  channel  in  the  river 
t5  feet  in  depth,  as  provided  for  in  the  act 
incorporating  the  port  of  Portland. 

Of  this  action  by  the  local  authorities 
Montgomery  and  those  in  his  employment 
were  notified  in  writing. 

The  suit  was  brought  to  prevent  the  con- 
ttnnanoe  of  the  work  upon  which  Montgom- 
ery entered  The  defendant  resisted  the  re- 
fief  asked,  and  insisted  that  the  action  of  the 


Secretary  of  War  gave  him  complete  author- 
ity to  proceed  despite  any  objections  urged 
by  the  city  and  port  of  Portland.  The  de- 
fense was  sustained  by  a  decree  of  the  court 
of  original  jurisdiction,  and  the  bill  was  dis- 
missed. But  that  decree  was  reversed  bj 
the  supreme  court  of  Oregon,  its  conclusions 
of  law  being:  That  the  wharf  lines  estab- 
lished  on  the  12th  day  of  December,  1802, 
were  then,  and  ever  since  have  been,  the  le- 
gal and  authorized  wharf  lines  of  the  port 
of  Portland :  and  that  the  respondent  hod  no 
right  to  drive  piles  or  extend  any  wharf  be- 
yond the  wharf  lines  so  established.  The 
respondent,  her  attorneys,  agents,  servants, 
and  employees  were,  by  final  order,  enjoined 
from  driving  piles  or  putting  any  structure 
in  the  river  outside  of  the  wharf  lines  so  ee- 
tablished,  and  commanded  to  remove  all 
piles  driven  or  structures  of  any  description 
erected  therein,  beyond  said  wharf  lines. 
Portland  v.  Montgomery,  38  Or.  215,  02  Pae. 
755. 

This  case  cannot  be  distinguished  in  prin- 
ciple from  Cummings  v.  Chicago,  188  U.  S. 
410,  ante,  525,  23  Sup.  Ct.  Rep.  472,  dedded 
at  the  present  term.  In  that  case  it  ap- 
peared that  the  Secretary  of  War,  proceed- 
ing "under  the  act  of  September  10th,  1890,[lO4) 
and  other  legislation  of  Congress,  had  given 
his  assent  to  the  rebuilding  of  a  certain  dock 
in  Calumet  river,  within  the  limits  of  Chi- 
cago ;  which  river,  being  one  of  the  navig>\ble 
waters  of  the  United  States,  had  been  sur- 
veyed by  the  direction  of  the  government, 
and  for  its  improvement  Congress  had  made 
appropriations  from  time  to  time.  When 
that  action  was  commenced  there  was  in 
force  an  ordinance  of  the  city  of  Chicago,  en- 
acted under  the  authority  of  the  state,  for- 
bidding the  construction  of  any  pier,  dock, 
or  other  structure  in  navigable  waters  with- 
in the  limits  of  that  city  without  first  ol^ 
taining  a  permit  from  its  department  of  pub- 
lic works.  And  the  question  was  whether, 
under  the  acts  of  Congress,  including  that  of 
1800,  the  above  ordinance  was  of  any  avail 
as  against  the  permit  of  the  Secretary. 

The  contention  of  the  plaintiff  was  that 
Congress,  by  its  appropriations  for  the  im- 
provement of  Calumet  river,  had  taken  such 
complete  possession  of  that  stream  as  to  de- 
prive the  local  authorities  of  all  power  in  re- 
spect of  the  building  or  maintenance  ^  of 
sti*uctures  in  that  river.  In  determining 
that  question  the  court  took  into  considera- 
tion various  enactments,  including  the  10th 
section  of  the  river  and  harbor  act  of  March 
3d,  1800,  chap.  425  (passed  after  the  present 
suit  was  brought),  as  follows:  'That  the 
creation  of  any  obstruction  not  affirmatively 
authorized  by  Congress,  to  the  navigable 
capacity  of  any  of  uie  waters  of  the  United 
States,  is  hereby  prohibited ;  and  it  shall  not 
be  lawful  to  build  or  commence  the  building 
of  any  wharf,  pier,  dolphin,  boom,  weir, 
breakwater,  bulknead,  jetty,  or  other  struc- 
tures in  any  port,  roadstead,  haven,  harbor, 
canal,  na\ngable  liver,  or  other  water  of  the 
llnit^  States,  outside  established  harbor 
lines,  or  where  no  harbor  lines  have  been  es- 
tablished, except  on  plans  recommended  by 
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the  chief  of  engineers  and  authorized  by  the 
Secretaiy  of  War ;  and  it  shall  not  be  lawful 
to  excavate  or  fill,  or  in  any  manner  to  alter 
or  modify  the  course,  location,  condition,  or 
capacity  of.  any  port,  roadstead,  haven,  har- 
bor, cnnal,  lake,  harbor  or  refuge,  or  inclos- 
uro  within  the  limits  of  any  breakwater,  or 
of  the  channel  of  any  navigable  water  of  the 
United  States,  unless  the  work  has  been  rec- 
[105]ommended  by  the  *chief  of  engineers  and  au- 
thorized by  the  Secretary  of  War  prior  to 
Ix^nning  the  same."  30  Stat,  at  L.  1121, 
1161,  U.  S.  Comp.  Stat.  1001,  p.  3541. 

In  that  case  we  recognized  the  doctrine  as 
long  established  that  the  authority  of  a  state 
over  navigable  waters  entirely  within  its 
limits  was  plenary,  subject  only  to  such  ac- 
tion as  Congress  m^  take  in  execution  of  its 
power  under  the  Constitution  to  regulate 
omnmerce  among  the  several  states.  After 
referring  to  Lake  Shore  d  M.  8.  R.  Co.  v. 
Ohio  (1897)  105  U.  S.  365,  366,  368,  41  L. 
ed.  747,  748,  17  Sup.  Ct.  Rep.  357,  we  said 
tliat  if  Congress  hud  intended  by  its  legisla- 
tion, prior  to  that  decision,  "to  assert  the 
power  to  take  under  national  control,  for 
every  purpose,  and  to  the  fullest  possible  ex- 
tent, the  erection  of  structures  in  the  navi- 
gable waters  of  the  United  States  that  were 
wholly  within  the  limits  of  the  respective 
etatea,  and  to  supersede  entirely  the  authori- 

Sr  which  the  states,  in  the  absence  of  any  ae- 
on by  Congress,  have  in  such  matters,  such 
a  radical  departure  from  the  previous  policy 
of  the  government  would  have  been  manifest- 
ed by  clear  and  explicit  language.  In  the 
absence  of  such  language  it  should  not  be  as- 
sumed that  any  such  departure  was  intend- 
ed. We  do  not  overlook  the  long-settled 
principle  that  the  power  of  Congress  to  regu- 
late commerce  among  the  states  'is  complete 
in  itself,  may  be  exercised  to  its  utmost  ex- 
tent, and  acknowledges  no  limitations  other 
than  are  prescribed  in  the  Constitution.' 
Qihbona  v.  Ogden,  9  Wheat.  1,  196,  6  L.  ed. 
23,  70;  Broicn  v.  Maryland,  12  Wheat.  410, 
446,  6  L.  ed.  678,  688;  Brovon  v.  Houston, 
114  U.  S.  630,  29  L.  ed.  260,  5  Sup.  Ct.  Rep. 
1091.  But  we  will  not  at  this  time  make 
any  declaration  of  opinion  as  to  the  full 
scope  of  this  power,  or  as  to  the  extent  to 
which  Congress  may  go  in  the  matter  of  the 
erection,  or  authorizing  the  erection,  of  docks 
and  like  structures  in  navigable  waters  that 
are  entirely  within  the  temtorial  limits  of 
the  several  states.  Whether  Congress  may, 
against  or  without  the  expressed  will  of  a 
state,  give  affirmative  authority  to  private 
parties  to  erect  structures  in  such  waters,  it 
is  not  necessary  in  this  case  to  decide.  It 
is  only  necessary  to  say  that  the  act  of  1899 
does  not  manifest  the  purpose  of  Congress  to 
go  to  that  extent  under  the  power  to  regu- 
late foreign  and  interstate  commerce  and 
thereby  to  supersede  the  original  authority 
of  the  states.  The  effect  of  that  act,  reason- 
[106]s^ly  interpreted, is  to  make  the  erectioa^of  a 
structure  m  a  navigable  river,  within  the 
limits  of  a  state,  depend  upon  the  concurrent 
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or  joint  assent  of  both  the  national  govern- 
ment and  the  state  government.  The  Secre- 
tary of  War,  acting  under  the  authority  con- 
ferred by  Congress,  may  assent  to  the  erec- 
tion by  private  parties  of  such  a  structure. 
Without  such  assent  the  structure  cannot  be 
erected  by  them.  But  under  existing  legis- 
lation they  must,  before  proceeding  under 
such  an  authority,  obtain  also  the  assent  of 
the  state  acting  by  its  constituted  agencies." 
There  is  nothing  in  the  present  case  to  dis- 
tinguish it  from  tne  Cummings  Case.  While 
§  12  of  the  act  of  1890  forbade  the  construc- 
tion or  extension  of  piers,  wharves,  bulk- 
heads, or  other  works,  beyond  the  harbor 
lines  established  under  the  direction  of  the 
Secretary  of  War,  in  navigable  waters  of  the 
United  States,  "except  under  such  regula- 
tions as  may  be  prescribed  from  time  to  time 
by  him,"  it  does  not  follow  that  Congress  in- 
tended in  such  matters  to  disregard  alto- 
gether the  wishes  of  the  local  authoriUea 
Its  general  legislation  so  far  means  nothins 
more  than  that  the  regulations  established 
by  the  Secretary  in  respect  of  waters,  the 
navigation  and  commerce  upon  which  may 
be  regulated  by  Congress,  shall  not  be  disre- 
garded even  by  the  states.  Congress  has 
not,  however,  indicated  its  purpose  to  wholl; 
ignore  the  original  power  of  the  state.')  t 
regulate  the  use  of  navigable  waters  entire! 
within  their  respective  limits.  Upo 
the  authority,  then,  of  Cummings  v. 
Chicago,  and  the  cases  therein  cited  — 
to  which  we  may  add  Willametl 
Iron  Bridge  Co.  v.  Hatch,  125  U. 
1,  31  I.,  ed.  629,  8  Sup.  Ct.  Rep.  811 
we  hold  tliat,  under  existing  enactments. 


right  of  private  persons  to  erect  8tructure= 
in  8  navigable  water  of  the  United  Stat 
that  is  entirely  within  the  limits  of  a  stat 
cannot  bo  said  to  be  complete  and  absolut-i 
without  the  concurrent  or  joint  assent 
both  the  general  and  state  governments, 
course,  the  right  of  the  government  to  e 
public  structures  in  a  navigable  water  of  t 
United  States  rests  upon  different  grounds. 
In  this  view  it  is  unnecessary  to  consid 
the  general  question  discussed  at  the  bi 
whether  Congress  has  or  not,  by  some  of  i 
enactments  relating  to  structures  in  na 
ble  waters,  committed  to  the  Secretary 
War  the  determination  of  matters  *that 
legislative  in  their  nature,  and  which,  un< 
the  Constitution,  could  only  be 
in  the  first  instance,  by  Congress.    It  is 
cient  now  to  say  that  the  legislation  a_ 
which  the  defendant  relies  to  justify  the  ooi 
stniction  of  the  works  in  question  does 
when  reasonably  interpreted,  indicate 
purpose  upon  the  part  of  Congress  to  a 
such  complete  and  absolute  control  of  t 
navigable  waters  of  the  United  States 
will  make  of  no  avail  the  action  of  the  s 


in  respect  of  the  erection  by  private  parti  M' 
of  structures  in  waters  wholly  within 
respective  limita 

The  judgment  of  the  Sufnwne  Court 
Oregon  is  affirmed, 
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BOARD  OF  COMMISSIONERS  OF 
WILKES  COUNTY  and  John  H.  Johnson, 
SheriiT  and  E»  Officio  Treasurer  of  Wilkes 
County,  Petiiioneri, 

V, 

W.  N.  COLER  k  COMPANY. 

<86e  &  C  Reporter's  ed.  107-116.) 

MaUway  aid — authority  of  county  to  Muh- 
Mcrihe  to  capital  stock, 

▲nj  eoantj  near  or  through  which  a  railroad 
mnning  via  Salem  and  Winston,  North  Caro- 
lina, In  the  direction  of  some  point  in  the 
northwestern  boundary  line  of  that  state. 
might  pass,  was  authorized  to  take,  and  pay 
for  in  county  bonds,  capital  stocli  of  the 
Northwestern  North  Carolina  Railroad  Com- 
pany, by  the  North  Carolina  Ordinance  of 
March  8,  1868.  incorporating  such  compsny 
for  the  purpose  of  constructing  a  line  via 
Salem  and  Winston  "to  some  point  in  the 
northwestern  boundary  line  of  the  state,  to  be 
hereafter  determined,"  and  providing  that 
counties  subst^ibing  stock  to  such  company 
should  dc  BO  in  the  same  manner  and  subject 
to  th«  sume  restrictions  as  were  prescribed 
by  N.  C.  Laws  1852,  chap.  186.  which  em- 
powered any  county  near  or  through  which 
the  railroad  incorporated  by  that  act  should 
pass  to  subscribe  for  Its  stock,  payable  in 
county  bonds. 

[No.  247.] 

Argued  April  17,  20,  1909,    Decided  May  18, 

1909, 

ON  WRIT  OF  CERTIORARI  to  the  United 
States  Circuit  Court  of  Appeals  for  the 
Foui*th  Circuit  to  review  a  judgment  which 
affirmed  a  judgment  of  the  Circuit  Court  for 
the  Western  District  of  North  Carolina  es- 
tablishing the  validity  of  certain  county 
bonds  issued  in  aid  of  railway  construction. 
Affirmed, 

See  Mime  case  below,  61  C.  C.  A.  399,  113 
Fed.  725. 

Tlie  facts  are  stated  in  the  opinion. 
Mr,  A.  O.  Avery  argued  the  cause  and 
filed  a  brief  for  petitioners: 

Tbe  settled  line  of  decisions  of  the  su- 
preme court  of  North  Carolina  prior  to  Oc- 
tober 1,  1889,  when  the  Wilkes  county  bonds 
were  issued,  is  in  accord  with  the  ruling  in 
Buncombe  County  t.  Payne,  123  N.  C.  432, 
31  8.  E.  711,  that  a  general  act  purportig 
to  authorize  *'any  and  nil  counties  to  issue 
bonds  would  be  invalid  because  of  failure  to 
provide  for  levying  a  special  tax." 

Oalloway  v.  Jenlcine,  63  N.  C.  151 ;  Herring 
T.  Dison,  122  N.  C.  420,  29  S.  E.  368;  i^tate 
em  rel,  Tate  v.  Hayvoood  County,  122  N.  C. 
812,  30  8.  E.  352. 

Construing  its  own  laws,  the  supreme 
court  of  the  state  has  differentiated  the  case 
of  Wilkes  county  and  the  power  of  Wilkes 
county  from  that  of  Forsyth  county.  Under 
the  established  rule,  the  Federal  court  must 

NOTB. — On   ihr   validity   of   hondn   in   aiti   of 
railroads — see  note  to   Sutllff  t.    I^ake  County 
Cbmrs.   37  L.  ed.  U.   8.   145 ;  Cantillon  t.  Du- 
buque &  N.  W.  R.  Co.  (Iowa)  6  L.  R.  A.  726^ 
too  V.  8. 


lean  towards  that  construction  and  asoume 
that  it  is  correct,  until  it  satisfactorily  ap* 
pears  that  its  conclusions  are  not  well 
founded. 

Claihcrme  County  y.  Brooke,  111  U.  8.  400, 
28  L.  ed.  470,  4  Sup.  Ct.  Rep.  489;  Buryeee 
V.  SeUgman,  107  U.  8.  20,  27  L.  ed.  369,  S 
Sup.  Ct.  Rep.  10. 

In  doubtiol  eases  of  construction,  the  Su- 
preme Court  has  beoi  influenced,  as  have 
other  appellate  courts,  by  the  fact  that  the 
legislature  of  a  state  placed  a  given  construc- 
tion upon  a  statute  of  said  state. 

Jarrolt  v.  Moherly,  103  U.  8.  580,  26  L. 
ed.  492;  Opinion  of  the  Judges,  114  N.  0. 
925. 

The  reference  to  the  charter  of  the  Atlan- 
tic k  North  Carolina  Railroad  Company 
operated  to  confer  power  to  subscribe  only 
on  the  counties  specifically  mentioned  in  the 
charter,  Forsyth  and  Surry.  Wilkes  was 
not  mentioned,  and  was  not  therefore  mads 
the  donee  of  such  power. 

Wilkes  County  v.  Call,  123  N.  C.  316, 
44  L.  R.  A.  252,  31  8.  K  431. 

Under  a  settled  line  of  decisions  of  th« 
supreme  court  of  North  Carolina  the  word 
"near"  is  held  to  be  too  indefinite  as  a  de- 
scriptive term  to  fix  and  determine  location 
of  a  boundanr  line.  It  follows  inevitably 
that  the  word  cannot  tx  the  location  of  a 
county  or  class  of  counties  referred  to  in  a 
statute. 

Oansler  v.  Fite,  60  N.  C.  (6  Jones  L.)  424; 
Mizell  V.  Simmons,  79  N.  C.  182. 

ifr.  John  F.  Dillon  argued  the  cause, 
and,  with  Messrs,  Harry  Hubbard,  John  M, 
Dillon,  and  Charles  Price,  filed  a  brief  for 
respondents : 

The  ordinance  enacted  by  the  Constitu- 
tional Convention  of  the  State  of  North  Ob^ 
olina,  March  9,  1868,  entitled  '*An  Ordinanos 
to  Incorporate  the  Northwestern  North  Car- 
olina Railroad  Company,"  gave  per  se,  clear 
and  complete  authority  to  issue  the  bonds  in 
question. 

Hill  V.  Forsythe  County,  67  N.  C.  367; 
Belo  V.  Forsythe  County,  76  N.  C.  489. 

The  county  of  Wilkes,  having  assented  to 
the  location  of  the  road,  and  having  voted 
bonds  in  aid  of  the  company  whose  road  was 
thus  to  be  constructed,  and  was  actually 
coiLstructed,  could  not  for  one  moment  be 
heard  in  this  court  or  any  other  to  allege 
that  the  definite  location  of  the  road  was  not 
authoriased. 

Tulare  Irrig.  Diet.  v.  Shepard,  185  U.  8. 
1.  40  L.  ed.  773,  22  Sup.  Ct.  Rep.  631. 

If  there  was,  in  fact,  legislative  or  legal 
iiithority  for  the  issue  of  bonds,  it  la  im- 
material that  the  bonds  recite  anotner  legis- 
lative act  which  did  not  give  such  authority. 

Wilkes  County  v.  Coler,  180  U.  S.  506,  45 
L.  ed.  642,  21  Sup.  Ct.  Rep.  458;  Anderson 
County  V.  Beal,  113  U.  S.  227,  28  L.  ed.  966, 
5  Sup.  Ct.  Rep.  433;  Dill.  Mun.  Corp.  4th 
ed.  S  523;  Knox  County  v.  Ninth  Nat.  Bank, 
147  U.  S.  91,  37  L.  ed  93,  13  Sup.  Ct.  Rep. 
2«7 :  Cairo  v.  Zone,  149  U.  8.  122,  37  L.  od. 
673,  13  Sup.  Ct  Rep.  803;  Evansville  ▼. 
Dennett,  ICl  U.  R  434,  40  L.  ed.  760,  16  Sup. 
Ct.  Rep.  613. 
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Mr.  Justice  Harlan  delivered  the  opinion 
of  the  court : 

This  is  an  action  against  Wilkes  county, 
[108]  North  Carolina,  *upon  certain  bonds,  eadi 
reciting  that  it  was  issued  in  payment  of  the 
subscription  by  that  county  to  the  capital 
stock  of  the  Northwestern  North  Carolina 
Railroad  Company,  ''by  authority  of  an  act 
of  the  general  assembly  of  North  Carolina, 
ratified  the  20th  day  of  February  A.  d.  1879, 
entitled  'An  Act  to  .^nend  the  Charter  of 
the  Northwestern  North  Carolina  Railroad 
for  the  Construction  of  a  Second  Division 
from  the  Towns  of  Winston  and  Salem,  in 
Forsyth  County,  up  the  Yadkin  Vall^,  by 
Wilkesboro,  to  Patterson's  Factory,  Caldwell 
County,'  and  authorized  by  a  vote  of  a  ma- 
jority of  the  qualified  voters  of  Wilkes 
county,  by  an  election  regularly  held  for  that 
purpose  on  the  Gth  day  of  November  A.  d. 
1888,  and  by  an  order  of  the  board  of  com- 
missioners of  Wilkes  county  made  on  the  Ist 
day  of  April  a.  d.  1889." 

Coler  &  Co.«  holders  of  some  of  the  bonds, 
obtained  a  judgment  against  the  county  in 
the  circuit  court.  The  case  was  then  carried 
to  the  circuit  court  of  appeals,  which  certi- 
fied certein  questions  to  this  court  under  the 
judiciary  act  of  March  3d,  1891,  chap.  517 
(26  Stat,  at  L.  826,  U.  S.  Comp.  Stat.  p. 
547).  Those  questions  were  answered,  and, 
the  answers  having  been  certified  to  the  court 
below,  the  case  was  finally  tried,  resulting  in 
the  affirmance  of  the  judgment  against  the 
county.  Wilkea  County  v.  Coler,  180  U.  S. 
506,  45  L.  ed.  642,  21  Sup.  Ct.  Rep.  458,  51 
C.  C.  A.  390,  113  Fed.  725.  It  is  now  here 
on  writ  of  certiorari  sued  out  by  Wilkes 
county. 

The  facts  out  of  which  this  litigation  arose 
are  fully  set  forth  in  the  former  opinion. 
It  is  necessary  to  restate  some  of  them  as 
well  as  to  recall  the  pointe  heretofore  decid- 
ed. 

It  appears  that  the  principal  question  in 
the  case,  when  formerly  here,  was  as  to  the 
effect  of  the  recitals  in  the  bonds. 

The  plaintiffs  contended  that,  being  bona 
fide  holders,  they  were  entitled  to  assume 
that  there  had  been  a  compliance  with  all 
the  provisions  of  the  act  of  February  20th, 
1879,  upon  the  authority  of  which  the  bonds 
purported  to  have  been  issued. 

The  defendant  contended  that,  as  the  jour- 
nals of  the  respective  houses  of  the  legisla- 
ture did  not  show  that  the  yeas  and  nays 
were  entered  on  the  second  and  third  read- 
ings of  the  bill  subsequently  published  as  the 
act  of  February  20th,  1870,  that  act  was 
void  under  §  14  of  article  2  of  the  State  Con- 
[lOOJKtitution,  ^providing  that  "no  law  shall  be 
passed  ...  to  impose  any  tax  upon  the 
people  of  the  state,  or  to  allow  the  counties, 
cities,  or  towns  to  do  so,  unless  the  bill  for 
the  purpose  shall  have  been  read  three  sev- 
eral times  in  each  house  of  the  general  as- 
sembly, and  passed  three  several  readings, 
which  readings  shall  have  been  on  three  dif- 
ferent days,  and  agreed  to  by  each  house  re- 
8pe<'tively,  and  unless  the  yeas  and  nays  on 
the  second  and  third  readings  of  the  bill 
sbaU  have  been  entered  on  the  journal." 
07S 


This  contention  of  the  county  was  sup- 
ported by  several  decisions  of  the  supreme 
court  of  North  Carolina  that  are  referred  to 
in  our  former  opinion;  and  one  of  the  ques- 
tions propounded  to  this  court  was  whether 
the  circuit  court  should  accept  those  deci- 
sions as  controlling  in  respect  of  the  alleged 
invalidity  of  the  act  of  1879.  That  question 
was  answered  in  the  affirmative,  this  court 
being  of  opinion  that,  as  matter  of  propriety 
and  right,  the  decision  of  the  state  court  on 
the  question  as  to  what  is  a  totr  of  the  state 
was  binding  upon  the  courte  of  Uie  United 
Stetes.  180  U.  S.  506,  526,  45  L.  ed.  642, 
653,  21  Sup.  Ct.  Rep.  458. 

That  answer,  of  course,  eliminated  from 
the  case  the  act  of  1879  as  giving  authority 
te  issue  the  bonds  in  suit;  and  it,  therefore^ 
became  necessary  to  inquire  whether  sudi 
authority  could  be  found  elsewhere  in  the 
legislation  of  the  stete, — this  court  being  of 
opinion  that  the  invalidity  of  the  act  of 
1879,  as  conferring  power  to  issue  the  bonds, 
did  not  estop  holders  of  bonds  from  shoming 
that  there  was  in  fact  ample  authority  to 
issue  them. 

It  was  insisted  that  sufficient  authority 
was  to  be  found  in  the  ordinance  of  Manm 
8th,  1868,  passed  by  the  convention  that  as- 
sembled at  Raleigh,  North  Carolina,  on  Jan- 
uary 14th,  1868,  for  the  purpose  of  framinir 
a  constitution  for  that  state. 

By  that  ordinance,  which  took  effect  from 
its  passage,  it  was  provided :  "That  for  tht 
puri»ose  of  constructing  a  railroad  of  one  or 
more  tracks,  from  some  point  on  the  North 
Carolina  Railroad,  between  the  town  of 
Greensboro,  in  Guiliford  county,  and  the  town 
of  Lexington,  in  Davidson  county,  running 
by  way  of  Salem  and  Winston,  in  Forsyu 
county,  to  some  point  in  the  northwestern 
boundary  line  of  the  state,  to  *be  hereafter[l]0] 
determined,  a  company  is  hereby  incorporat- 
ed under  the  name  and  style  of  the  North- 
western North  Carolina  Railroad  Company, 
with  a  capital  stock  of  two  millions  of  dol- 
lars, which  shall  have  a  corporate  existence 
as  a  body  politic  for  the  space  of  ninety-nine 
years.  .  .  .  fi  1.  .  .  .  That  the  cap- 
itel  stock  of  said  company  may  be  created  if 
subscriptions  on  the  part  of  individuals,  cor 
porations,  and  counties,  in  shares  of  $100. 
S  2.  .  .  .  That,  after  the  organization  of 
said  company  and  the  election  of  the  presi- 
dent and  other  necessary  officers,  the  officen 
so  elected  shall  proceed,  under  the  advice  of 
the  directors,  to  locate  the  eastern  terminui 
of  the  Northwestern  North  Carolina  Rail- 
road, and  shall  proceed  to  construct  said 
road,  with  one  or  more  tracks,  as  qp«edil7 
as  practicable,  in  sections  of  5  miles  each,  to 
the  towns  of  Winston  and  Salem  in  Forsyth 
county,  which  portion  of  said  railroad,  when 
completed,  shall  constitute  ite  first  division: 
Provided,  That  if  the  distance  from  the  near- 
est section  to  the  towns  of  Winston  and  Sa- 
lem be  less  than  5  miles,  the  same  shall  be 
considered  a  section.  15....  Thai 
the  stockholders  of  said  company  may  pay 
the  stock  subscribed  by  them  either  in  mon- 
ey, labor,  or  material  for  constructing  said 
road,  as  the  board  of  directors  may  deter- 
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mine,  and  that  all  counties  or  towns  sub- 
scribing stock  to  said  company  shall  do  so 
in  the  same  manner  and  under  the  same 
rules,  regulations,  and  restrictions  as  are  set 
forth  and  prescribed  in  the  act  incorporating 
the  North  Carolina  &  Atlantic  Railroad 
Company  [Atlantic  &  North  Carolina  Rail- 
road Company],  for  the  government  of  such 
tofvns  and  counties  as  are  now  allowed  to 
subscribe  to  the  capital  stock  of  said  com- 
pany'. I  12.  .  .  .  That  the  company 
shall  have  power  to  construct  branches  of 
said  road,  one  of  which  shall  run  from  the 
towns  of  Winston  and  Salem  by  way  of 
Mount  Airy,  in  Surry  county,  to  the  line 
of  the  state  of  Virginia."    {13. 

The  act  incorporating  the  Atlantic  & 
North  Carolina  Railroad  Company,  referred 
to  in  the  ordinance  of  1868,  was  passed  in 
1852.  N.  C.  Laws  1852,  pp.  484,  499.  By  fi 
33  of  that  act  it  was  made  "lawful  for  any 
incorporated  town  or  county  near  or  through 
II] which  said  railroad  may  pass  to  'subscribe 
for  such  an  amount  of  stock  in  said  company 
as  they  shall  be  authorized  to  do  by  the  in- 
habitants of  said  town  or  the  citizens  of  said 
county,  in  manner  and  form  as  hereinafter 
provided."  By  §  35  it  was  provided  "that 
if,  upon  the  return  of  such  constable,  .  .  . 
it  shall  appear  that  a  majority  of  the  quali- 
fied voters  of  such  town,  and  by  the  return 
of  the  sheriff  that  a  majority  of  the  quali- 
fied voters  of  such  county,  voting  upon  the 
question  are  in  favor  of  the  subscription,  the 
corporate  authorities  of  such  town,  and  the 
justices  of  such  county,  shall  appoint  an 
agent  to  make  the  subscription  in  behalf  of 
such  town  and  county,  to  be  paid  for  in  the 
bonds  of  such  town  and  county  and  on  such 
time  as  shall  be  agreed  on  by  said  town  offi- 
cers and  the  justices  of  such  county."  N.  C. 
Laws  1852,  chap.  136. 

After  referring  to  certain  decisions  of  the 
supreme  court  of  North  Carolina,  relating  to 
the  ordinance  of  1868, — particularly  Hill  v. 
Forsythe  County,  67  N.  C.  367,  and  Belo  v. 
Foraythe  County,  76  N.  C.  489,— we  said: 
"It  results  that  when  the  bonds  here  in  ques- 
tion were  issued  in  1889,  it  was  the  law  of 
North  Carolina  that  the  ordinance  of  1808, 
constituting  the  charter  of  the  Northwest- 
em  North  Carolina  Railroad  Company,  was 
not  superseded  by  the  Constitution  of  1868, 
but  was  in  force  and  therefore  gave  power  to 
counties  embraced  by  its  provisions  to  take 
stock  in  that  company  and  pay  for  it  in 
county  bonds  just  as  Forsytn  county  had 
done."  180  U.  S.  529,  45  L.  ed.  654,  21  Sup. 
Ct.  Rep.  467. 

Another  principle  announced  in  our  form- 
er opinion  was  that  the  rights  of  the  parties 
were  to  be  determined  by  the  law  of  the 
state  as  it  was  declared  by  the  state  court 
to  be  at  the  time  the  bonds  were  issued  in 
the  name  of  the  county  and  put  upon  the 
market. 

As  indicating  some  of  the  points  left  un- 
decided, we  make  this  extract  from  our  opin- 
ion: 

"We  have  referred  fully  to  the  Bill  and 
Belo  Oases  because  of  the  earnest  contention 
of  learned  counsel  that  under  the  law  of 
190  U.  8.        U.  S.,  Book  47. 


North  Carolina,  as  declared  in  those  cases 
before  the  bonds  in  question  were  made,  the 
ordinance  of  1868,  without  the  aid  of  subse- 
quent legislation,  gave  full  power  to  Wilkes 
county  to  issue  such  bonds.  This  view  sug- 
gests various  questions  as  to  the  *scope  and[112] 
effect  of  that  ordinance.  Assuming,  as  we 
must,  that  the  Belo  and  Hill  Cases  held  that 
the  ordinance  of  1868  remained  in  force 
after  the  adoption  of  the  Constitution,  did 
the  general  power  given  by  that  ordinance  to 
the  Northwestern  Railroad  Company  to  con- 
struct a  railroad  from  its  eastern  terminus, 
'running  by  way  of  Salem  and  Winston,  in 
Forsyth  county,  to  some  point  in  the  north- 
western boundary  line  of  the  state,  to  be 
hereafter  determined*  invest  Wilkes  county 
with  authority  to  subscribe  to  the  stock  of 
the  company  and  to  issue  bonds  in  payment 
of  such  subscription?  Was  Wilkes  county 
in  the  same  category  with  Forsyth  county? 
Was  the  route  of  the  road  northwest 
of  Salem  and  Winston  to  some  point 
in  the  northwestern  boundary  line  of 
the  state  to  be  determined  by  the  leg- 
islature or  by  the  company?  If  by  the  leg- 
islature, was  that  route  ever  determin^ 
otherwise  than  by  the  act  of  1879,  which  has 
been  adjudged  never  to  have  become  a  law  of 
the  state?  Did  Wilkes  county  have  author- 
ity, under  the  ordinance  of  1868  alone,  to 
aid,  by  a  subscription  of  stock  and  bonds, 
the  construction  of  the  second  division  of  the 
road  referred  to  in  the  act  of  1879,  extend- 
ing from  the  towns  of  Winston  and  Salem, 
up  the  valley  of  the  Tadkin  by  way  of 
Jonesville  and  Wilkesboro,  in  the  county  of 
Wilkes,  to  Patterson's  Factory,  in  the  coun- 
ty of  Caldwell?  These  are  matters  about 
which  we  do  not  feel  disposed  to  express  an 
opinion  under  the  very  general  and  indefinite 
questions  certified  from  the  circuit  court  of 
appeals.  Nor  do  we  deem  it  proper  to  ex- 
press any  opinion  as  to  the  scope  and  the  ef- 
fect upon  the  rights  of  the  parties  of  §| 
1090,  1907,  1998,  and  1999  of  the  Code  of 
North  Carolina.  The  certified  questions  do 
not  directly  or  explicitly  relate  to  any  ques- 
tion arising  under  those  sections  of  the 
Code;  and  it  is  not  appropriate  that  this 
court  should,  under  the  questions  certified, 
consider  and  determine  the  entire  merits  of 
the  case."  180  V,  S.  532,  45  L.  ed.  655,  21 
Sup.  Ct.  Rep.  46d. 

That  the  qualified  voters  of  Wilkes  county 
gave  their  sanction  to  a  subscription  to  the 
capital  stock  of  the  Northwestern  North 
Carolina  Railroad  Company ;  that  the  bonds 
in  suit  are  part  of  those  issued  in  payment 
of  such  subscription;  that  stock  was  issued 
to  the  county  to  the  full  amount  subscribed ; 
that  *the  road  desired  by  the  people  of  the  [113] 
county  was  constructed  and  is  m  operation ; 
that  for  many  years  the  county  paid  interest 
upon  the  bonds;  and  that  the  plaintiff  pur- 
chased the  bonds  in  suit  for  value  and  in 
good  faith;  these  propositions  are  not  dis- 
puted. However  shingly  these  facts  app^ 
to  every  one's  sense  of  right  and  justice,  they 
do  not  estop  the  coun^  from  raising  the 
question  of  its  power  to  have  made  the  sub- 
scription and  issued  the  bonds  in  question. 
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We  repeat  what  was  said  in  the  former  opin- 
ion,— ^indeed,  what  had  been  held  in  many 
previous  decisions, — that,  if  there  was  an  abh 
solute  want  of  power  to  issue  the  bonds  in 
question,  every  purchaser  of  them  was 
charged,  in  law,  with  notice  of  that  fact,  and 
could  not  look  to  the  county  in  whose  name 
they  were  issued.  Such  power  could  not  be 
created  by  mere  recitals  in  the  bonds. 

Did  the  county  of  Wilkes  have  power  to  is- 
sue these  bonds?  The  plaintiff  insists  that 
the  county  had  double  legislative  authority 
for  issuing  them; — ^first,  under  the  ordinance 
of  18d8  incorporating  the  Northwestern 
North  Carolina  Railroad  Company;  second, 
under  the  above  sections  of  the  Code  of 
North  Carolina  of  1883. 

We  have  seen  that  at  the  time  the  bonds 
were  issued  the  ordinance  of  1868  was  in 
force  and  gave  power  to  counties  embraced 
by  its  provisions  to  take  stock  in  the  North- 
western North  Carolina  Railroad  Company 
and  pay  for  it  in  county  bonds.  This  was 
held,  in  our  former  opinion,  to  be  taken  as 
the  law  of  North  Carolina,  because  so  de- 
clared by  the  supreme  court  of  that  state 
when  the  bonds  were  issued,  and  therefore 
as  the  law  by  which  the  rights  of  the  parties 
were  to  be  determined.  So  that  the  vital  in- 
quiry, on  this  part  of  the  case,  is  whether 
the  road  in  question  was  embraced  by  the 
proviflions  of  the  ordinance  of  1808,  and 
therefore  one  that  could  be  aided  under  that 
ordinance  by  county  subscriptions  and  bonds. 
If  so,  Wilkes  county  was  plainly  in  the  same 
category  as  Forsyth  county,  and  its  bonds 
( issued  in  payment  of  the  subscription  made 
by  it)  must  be  sustained  as  valid  upon  the 
same  grounds  as  the  supreme  court  of  North 
Carolina  approved  in  reference  to  the  bonds 
issued  by  Forsyth  county. 

Turning  now  to  the  ordinance  of  1868,  we 
[114] find  that  the  Northwestern  'North  Carolina 
itailroad  Company  was  incorporated  to  con- 
struct a  railroad  of  one  or  more  tracks 
*'from  some  point  on  the  North  Carolina 
Railroad  between  the  towns  of  Greensboro 
and  Lexin^on,  running  by  way  of  Salem 
and  Winston  in  Forsyth  county  to  some 
point  in  the  northwestern  boundary  line  of 
the  state,  to  be  hereafter  determined.*'  No 
question  arises  in  the  present  case  as  to  the 
route  adopted  for  the  road  that  was  con- 
structed from  its  beginning  point  or  eastern 
terminus  to  Salem  and  Winston,  two  towns 
near  each  other.  It  was  mandatory  under 
the  ordinance  that  the  road  should  run  by 
the  way  of  Salem  and  Winston.  The  road 
that  Wilkes  county  desired  to  be  built  was 
from  Salem  and  Winston  to  Wilkesboro. 
That  was  the  road  in  aid  of  the  construction 
of  which  its  bonds  were  issued.  If  a  road 
from  Salem  and  Winston  to  Wilkesboro  was 
substantially  in  the  direction  of  "the  north- 
western boundary  line  of  the  state,"  then  it 
would  be  one  authorized  by  the  ordinance  of 
1868.  The  ordinance  did  not  fix  the  partic- 
ular point  in  the  northwestern  boundary  at 
which  the  northwestern  terminus  of  the  road 
should  be  established.  It  was  some  point, 
that  boundary,  to  be  thereafter  deter- 
Unless    the    legislature    interfered 


and  itself  fixed  the  northwestern  terminus  of 
the  road,  the  railroad  company  had  the  pow- 
er to  establish  it  at  its  convenience  or  as  the 
necessities  of  the  situation  required,  taking 
care  that  whatever  route  was  adopted  the 
road  as  constructed  from  time  to  time  waa  to 
be,  substantially,  in  the  direction  of  some 
point  in  what  was  reasonably  to  be  deemed 
the  northwestern  boundary  line  of  the  state. 
Undoubtedly  those  interested  in  the  enter- 
prise, as  well  as  .the  convention,  contemplat- 
ed that  the  road  would  be  built  mainly  by 
money  derived  from  municipal  subscriptions 
and  bonds.  The  railroad  company  was, 
therefore,  left  free  to  adopt  a  general  route 
that  would  take  the  road  "near  or  through" 
such  counties  as  would  aid  the  enterprise — 
no  condition  as  to  route  being  imposed  ex- 
cept that  the  road  should  be  in  the  direction 
of  some  point  on  the  northwestern  boundary 
line  of  the  state.  The  authority  of  counties, 
by  subscription  of  stock  and  bonds,  to  aid  in 
the  construction  of  a  part  of  the  road,  did 
not  depend  upon  the  northwestern  terminus 
being  first  established.  If  a  county  *had  au[116j 
thority,  under  any  circumstances,  to  sub- 
scribe stock  and  issue  bonds,  that  authority 
could  be  exercised  with  refei-ence  to  that  paii 
of  the  road  in  which,  by  reason  of  its  loca- 
tion, it  was  immediately  concerneil.  We  are 
of  opinion  that  the  part  of  the  Northwestern 
North  Carolina  Railroad  which  is  here  in 
question  was,  in  a  substantial  sense,  in  the 
direction  of  some  point  in  the  noHh western 
boundary  line  of  tlie  state, — due  regard  be- 
ing had  to  the  physical  nature  of  the  coun- 
try through  which  it  was  to  pass.  The  con- 
tention to  the  contrary  cannot  be  sustained. 

Looking  further  into  the  ordinance  of 
1868,  we  find  that  it  contemplated  and  au- 
thorized subscriptions  by  counties.  It  pro* 
vided  that  all  counties  and  towns  subscrib- 
ing stock  to  said  company  should  do  so  in 
the  same  manner  and  under  the  same  rules, 
regulations,  and  restrictions  as  were  set 
forth  and  prescribed  in  the  charter  of  the 
Atlantic  &  North  Carolina  Railroad  Com- 
pany for  the  government  of  such  towns  and 
cities  as  were  then  allowed  to  subscribe  to 
the  capital  stock  of  that  company.  Reading 
those  provisions  of  the  charter  of  the  Atlan- 
tic &  North  Carolina  Railroad  Company  into 
the  ordinance  of  1868,  it  is,  we  think,  clear 
that  any  county  near  or  through  which  the 
Northwestern  North  Carolina  Railroad 
might  pass  (in  the  direction  of  some  point 
in  the  northwestern  boundary  line  of  the 
state)  could  subscribe  stock  to  be  paid  for 
by  it?  bonds,  pro>dded,  always,  that  the  sub- 
scription was  first  approved  by  a  majority  of 
the  qualified  electors  of  the  county  voting 
upon  the  question  of  subscription.  All  these 
conditions  were  met  in  the  case  of  Wilkei 
county.  The  qualified  voters  sustained  the 
proposition  to  subscribe,  and  there  is  no  sub- 
stantial ground  upon  which  to  rest  the  con- 
tention that  the  county  was  without  power, 
under  the  ordinance  of  1868,  to  make  the 
subscription  in  question  and  to  issue  ite 
bonds  in  payment  therefor. 

Other  questions  relating  to  the  ordinaooo 
of   1868  were  discussed  by  counsel,  but  in 
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the  view  we  take  as  to  its  scope  and  meaning 
those  questions  need  not  be  noticed  in  this 
opinion. 

The  appellees  further  insist  that  ample 
authority  to  issue  the  bonds  in  suit  is  also 
found  in  §§  1996,  1997,  1998,  1909,  and  2000 
of  the  Civil  Code  of  North  Carolina. 
16]  *We  do  not  deem  it  necessary  to  determine 
the  scope  of  those  sections,  for,  as  we  have 
seen.  Wilkes  county,  independently  of  those 
sections,  had  authority  under  the  ordinance 
of  1868  to  make  the  subscription  and  issue 
the  bonds  here  in  question.  And  this  con- 
clusion rests  upon  the  law  of  North  Carolina 
as  declared  by  the  supreme  court  of  the  state 
to  have  been  at  the  time  Wilkes  county  made 
its  subscription  and  issued  its  bonds.  This 
ia  sufficient  to  dispose  of  the  case. 
The  judgment  is  affirmed. 


HENRY  H.  BOCKFINGER,  Appt., 

V. 

JOHN  W.  FOSTER,  W.  8.  Roberteon  and  A. 
C.  Schnell,  Trustees  of  Town  Site  Board 
No.  6,  Oklahoma  Territory. 

(Sec  S.  C.  Reporter's  ed.  116-126.) 

Pvhlic  lands — Oklahoma  toum  sitea — action 
does  not  lie  to  devest  trustees  of  title. 

One  claiming  under  the  homestead  laws  of  the 
United  States  cannot  maintain  a  suit  against 
Oklahoma  town  site  trustees  to  devest  them 
of  (he  title  held  by  them,  under  the  act  of 
May  14.  1800  (26  Stat,  at  L.  109.  chop.  207. 
U.  S.  Comp.  Stat.  1901,  p.  1463).  in  trust  for 
town  site  occupants,  since,  until  conveyed  to 
nu  occupant  as  provided  in  such  act,  the  title 
reiiiiilQs,  in  every  esseotlal  sense,  in  the 
United  States. 

[No.   175.] 

Argued   February  26,   1903.     Decided  June  \ 

i,  1903. 

APPEAL  from  the  Supreme  Court  of  the  | 
Territory  of  Oklahoma  to  review  a  de- 1 
cree  which  affirmed  a  decree  of  the  District 
Court  of  Ijogun  County  sustaining  a  demur- 
rer to  and  dismissing  a  complaint  in  an  ac- 
tion to  devest  town  site  trustees  of  the  title 
held  by  them  under  the  Oklahoma  town  site 
act.     A  ffirmed. 

See  same  case  below,  10  Okla.  488,  C2  Pac. 
790. 

The  facts  are  stated  in  the  opinion. 

.Ifr.  James  R.  Keaton  argued  the  cause, 
and,  with  Afessrs.  John  \\\  tiharlcl,  Frank 
Wells^  John  //.  Co  It  era  I  and  C.  0.  Homorf 
filed  a  brief  for  appellant: 

The  legal  title  of  the  United  States  to  the 
land  in  controversy  passed  to  tlie  town  site 
trustees  by  the  issuance  of  the  patent. 

Faine  v.  Foster,  9  Okla.  286,  60  Pac.  24; 
United  Slates  v.  Schurz,  102  U.  S.  402,  26 
L.  ed.  173;  Wilcox  v.  Jackson  ex  dem.  M*- 
Connel,  13  Pet.  498,  10  L.  ed.  264 ;  Re  Em- 
blen,  161  U.  8.  52,  40  L.  ed.  613.  16  Sup.  a. 
Rep.  487. 

There  is  no  provision  in  the  patent  or  in 
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the  act  under  which  it  was  issued  for  such 
land,  or  any  portion  thereof,  to  revert  to  the 
government  in  amy  event,  and  if  such  patent 
were  procured  by  fraud  or  issued  by  mistake 
the  only  wny  the  ^ifovernment  or  anyone  else 
could  avoid  the  same  would  be  by  an  action 
in  a  court  of  equity. 

Van  Tl'i/rA  v.  Knrrals,  106  U.  S.  360.  27 
L.  od.  201.  1  Sup.  Ct.  Rep.  336;  Qermania 
Iron  Co.  V.  United  States,  166  U.  S.  379,  41 
L.  ed.  754,  17  Sup.  Ct.  Rep.  337. 

The  inere  fact  that  this  patent  was  made 
to  trustees  of  an  express  trust  has  no  ten- 
dency to  defeat  tlie  passsing  of  complete  ti- 
tle, as,  in  order  for  a  patenter  to  retain  any 
interest  In  the  title  or  estate  conveyed,  even 
though  such  conveyance  is  to  trustees  for 
certain  specitic  uses,  there  must  be  a  pro- 
vision in  tlie  patent  for  the  reversion  of  the 
estate  to  him  in  the  event  of  the  failure  of 
the  uses  or  purposes  for  which  the  grant 
was  made. 

Stuart  V.  Fastan.  170  U.  S.  384.  42  L.  ed. 
1078,  18  Sup.  rt.  Rep.  650.  See  also  Bryan 
V.  Fursylh.  19  How.  334.  15  L.  ed.  674:  Mrr- 
han  V.  Foisi/Ui,  24  How.  175.  16  L.  ed.  730; 
Conrll  V.  Colorado  Springs  Co.  100  U.  S. 
55.  25  L.  ed.  547:  Re  Fnihhn.  161  U.  S.  52, 
40  L.  <hI.  (n;J.  Mi  Sup.  ex.  R«'p.  487. 

if  the  lille  to  the  land  in  controversy 
l>asstHl  from  the  Uniteil  Statt-s  by  the  i.s- 
siiaiice  uf  the  jiatent.  it  matters  not  that 
sai'l  title  vested  in  trustees  who  were  agents 
of  the  government,  as  these  agents  eould  be 
sued  by  one  who  had  a  prior  right  to  and 
equity  in  the  land  ti)e  sanu-  ax  if  tliey  held 
the  Ie;;al  title  tliereto  in  anv  otiier  nipaeity. 

rniird  Sfairs  v.  her.  100  V.  S.  19(5,  27 
L.  ed.   171.  1  Sup.  Ct.  Rep.  240. 

The  fact  that  this  court  took  jurisdiction 
of  the  subject-matter  in  the  case  of  Fuyne 
V.  Robcrt.son,  169  U.  S.  323,  42  L.  ed.  764. 
18  Sup.  i't.  Rep.  337,  and  decided  the  same 
cm  its  merit-  snhs(»<ju<*nt  to  the  decision  of 
McDaid  v.  (tUahoma,  150  U.  S.  209,  37  L. 
ed.  10.'>5,  14  Sup.  Ct.  Rep.  59,  is  conclusive 
of  both  questions  upon  whicli  this  case  was 
deeidetl  in  the  court  Indow,  as  that  case  was 
brought  against  the  same  town  site  trustees, 
and  the  identical  questions  upon  which  the 
case  at  bar  was  dei'ided  by  the  supreme  court 
of  Oklahoma  were  raised  and  urged  therein. 

Mr.  James  R.  Keaton  filed  a  separate  re- 
ply brief  for  appellant: 

The  mere  declaration  of  the  uses  to  which 
the  granted  premises  are  to  be  applied  doeK 
not  ordinarily  import  a  ecmdition. 

hong  V.  Jfoorc,  19  Tex.  Civ.  App.  303,  48 
S.  VV.  43;  Olcolt  v.  iJnbert,  86  Tex.  123,  23 
S.  W.  985;  Faniham  v.  Thompson.  34  Minn. 
:i:n,  57  Am.  Rep.  59.  26  N.  W.  9;  Ryan  v. 
t'orter,  61  Tex.  106. 

If  it  be  conceded  that  the  legal  title  to  the 
land  in  controver.sy  had  pas^scd  from  the 
government  itself  when  this  action  was 
brought,  then  it  matters  not  in  what  set  of 
olficers  or  agents  .^uch  title  ve-sted,  as  they 
could  properly  be  sued  by  one  having  prior 
and  paramount  iMpiities  in  the  land. 

Lniled  States  \.  l^e,  KUi  U.  S.  196.  27 
L.  ed.  171,  1  Sup.  Ct.  Rep.  240. 
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herein  provided  fnr,  meh  entries  shall  be 
prosefuti>d  to  final  issue  in  the  names  of  such 
trusteeH,  without  other  formality;  and  when 
flnal  entry  is  made,  tlip  title  at  the  United 
States  to  the  land  covered  by  uuch  entry 
■)iall  be  conveyed  to  said  trustees  for  the 
uses  and  purposes  herein  provided. 
19]  •"(  7.  That  the  truati-cs  appointed  under 
tbis  act  shall  have  the  power  to  administer 
oaths,  to  hear  and  determine  all  controver- 
sies arising  in  the  cxcf^ution  of  this  act, 
■hall  keep  a  record  of  their  proceedings, 
which  shall,  with  hH  papers  fllea  with  them 
and  all  evidence  of  their  olTicial  acts,  except 
conveyances,  be  lilcd  in  the  General  Land 
Office,  and  become  part  of  the  records  of  the 
same,  and  all  conveyances  executed  by  them 
■hnll  be  acknowledged  before  an  oflicer  duly 
authorized  for  that  piir[)o«e.  They  shall  Ik 
allowed  such  compensation  as  the  Secretary 
of  the  Interior  may  prescribe,  not  exceeding 
ten  dollars  per  day  while  actually  employed, 
and  such  traveling  nnd  other  necessary  ex- 
penses as  the  Secretary  may  atithorii-*,  and 
the  Secretarj-  of  the  Interior  shiill  also  pro- 
vide them  with  necessary  clerical  force,  by 
detail  or  otherwise. 

"g  8.  That  the  Bum  of  ten  thousand  dol- 
lars or  BO  much  thereof  as  may  be  necessary 
is  hereby  approprintcj]  to  carry  into  effect 
the  provisions  of  this  act,  except  that  no 
portion  of  said  sum  shall  be  used  in  making 
payment  for  land  entered  hereunder,  and  the 
disbursementa  theictrom  shall  be  refunded 
to  the  Treasury  from  the  sums  which  may  be 
KtliMd  from  the  assessments  made  io  de- 
fray the  expense  of  carrying  out  the  provi- 
Bions  of  this  act."  28  Stat,  at  L.  110,  chap. 
207   (U.  S.  Comp.  Stat.  1001,  p.  1404). 

The  complaint  shows  thnt  the  appellees 
are  the  trustees  of  town  site  board  number 
tin,  duly  constituted  and  appointed  by  the 
ScOTetary  of  the  Interior,  and  assigned  to  the 
tomi  lite  of  West  Guthrie,  Oklahoma  terri- 
tory,, and  had  acquired  tho  legal  title  to  the 
wcatern  half  of  section  eight,  of  township 
alxteen,  north  of  range  two,  in  lagan  coun- 
Ij,  Id  that  territorr. 

Boekflnger,  Blalmlng  to  have  become  enti- 
tled, under  the  homestead  laws  of  the  United 
Btataa,  to  the  Mtuthwest  quarter  of  that 
land, — whleh  w*a  embraced  within  the  town 
iMs  bouBdarr, — brought  this  suit  in 

:  the  appellees 
tef  sought  <r  - 
Id  the  title 
,  and  be  eo 

'  the  complaint 
;  others,  upon 
id  no  jurisdie- 
ion  nor  of  the 
r  ni  town  site 
■ustained,  and 
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ly  of  the  provisions  of  the  act  of  18*10, 
of  opinion  that  this  question  mutt  ba 
answered  in  the  nefiative.  The  plaintiff 
asked  a  decree  declaring  that  the  title  ac- 
quired by  the  trustees  under  the  act  of  Con- 
gress for  the  use  of  town  aite  occupants  be 
held  in  trust  for  and  conveyed  to  him.  But 
h  relief  could  have  been  granted  if  the 
cquiri'd  by  the  trustees  was  held  by 
.n  trust  for  the  purposes  of  the  act  of 
Congress,  and  if,  in  every  substantial  sense, 
BO  far  as  real  ownership  is  concerned,  the 
land  still  belonged  to  the  United  States. 
That  the  title  was  so  held  by  the  town  site 
usteea  is,  we  think,  clear.  Tliey  did  not 
hold  an  indefeasible  title  as  of  private  right, 
to  dispose  of  the  land  at  will, 
trustees  for  such  occupants  at 
should  be  asrerttiined.  in  the  mode  prescribed 
by  the  act  of  Congress,  to  be  entitled  to  piir- 
* — '--  lots  within  the  town  site  boundary. 


The 


many  j 
to  whoti 


manent  character.     Its  creation  by  Congress 
only  a  step  towards  the  ultimate  trans- 
.ion  of  the  title  of  the  United  Statea  to 
pants    under    the    town    site    act.    The 
United  States  retained  its  hold  on  the  land 
until  the  title  by  proper  conveyances  should 
pDs!>  nhwilutojy  from  it  or  'from  its  olIicers[l 
"    agents,  the  town  site  trustees,  to  such  oc- 
ipnnts.     When  an  occupant  thus  acquired 
tie,  anj^one  who  claimed  that  he  was  en- 
titled to  the  land  could  litigate  the  matter 
with  the  occupant  in  snine  court  of  compe- 
tent jitrisdiction ;  for,  as  between  the  United 
Slates  and   the  occupant,  the  former  had 
then  parted  with  its  title. 

It  is  suggested  that,  under  this  view, 
years  might  elapse  before  the  person 
im,  as  occupant,  the  land  wa«  awarded, 
could  be  sued  by  the  person  claiming  a  supe- 
rior right  to  that  acquired  by  the  town  site 
tiustees  for  the  use  and  benefit  of  occupants. 
This  is  true,  but  it  cannot  alter  the  fact 
that,  under  the  act  of  Congress,  the  title  re- 
mained, in  every  essential  sense,  in  the 
United  States,  until  conveyed  to  the  occu- 
pant. The  United  States,  as  the  primary 
owner  of  the  land.  coMid  prescribe  the  terms 
upon  which  it  could  be  disposed  of  to  occu- 
pants. A  suit  against  the  town  site  trustees 
to  compel  them,  without  regard  to  the  act 
of  Congress,  to  convey  to  one  who  was  not 
an  occupant  within  the  meaning  of  that  act, 
waa  a  suit  to  compel  them  tj)  convey  land 
which  really  belonced  to  the  United  Stales. 
Such  a  suit,  it  is  plain,  might  defeat  the  ex- 
ecution of  the  act  of  Congress, 

The  general  principle  was  fully  stated  in 
Johnton  v.  7ou-sEey,  13  Wall.  72,  20  L.  ed, 
485,  in  which  this  court,  after  observ- 
ing that  it  had  firmly  refused  to  interfere 
with  the  l-aad  Department  in  its  administra- 
tion of  the  public  lands,  so  long  aa  the  tillc 
tra«  in  the  Untied  litatc»,  said;  "On  the 
other  hand,  it  hm  conatnutly  asserted  the 
ri^ht  of  the  proper  courts  to  inquire,  afler 
the  iitlf  had  pasted  from  Ihr  yoverttmenl, 
and  Ihc  iitii-ttion  beatme  one  of  private  riyhl, 
whether,  according  to  tlie  established  rules 
lity  and  the  acts  of  Congress  concern- 
'^  nublic  lands,  the  w-ils  holding  that 
B7T 
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title  should  hold  absolutely  as  his  own  or  as 
trustee  for  another." 

This  was  ilie  ground  upon  which  the  court 
proceeded  in  McDaid  v.  Oklahoma,  ir>0  I'. 
S.  209,  37  L.  ed.  1055,  14  Siip.  Ct.  Rpp.  50, 
in  which  case  the  question  was  as  1o  the 
right  of  town  site  trustees  to  witliliold  a 
deed  pending  an  api>ciil  to  the  Commissioner 
of  the  General  I^nd  Olliee.  In  that  case  it 
became  necessary  to  declare  the  scope  and 
mejuiing  of  the  act  of  181)0. 

ri22J  "After  refervinpf  to  n  decision  of  the  Land 
IVpartnient,  under  the  net  of  1890,  to  the 
eliVct  that  "the  issue  of  the  patent  to  town 
Kite  trustees  under  the  act  was  not  a  dis- 
jjosition  of  the  jjoverniuent  title,  but  a  con- 
veyance in  trust,  to  l)e  held  under  the  direc- 
tion of  the  Secretary  of  the  Interior,"  the 
court  in  that  case,  speaking  by  Chief  Justice 
Fuller,  said:  "This  proposition  is  denied, 
and  it  is  insisted  that  the  authority  of  the 
Secretary  relates  solely  to  public  lands  the 
title  to  which  is  still  in  the  United  States, 
and  that,  by  the  issue  of  the  patent  to  town 
site  trustees,  the  title  passes,  and  all  control 
over  the  lands  embraced  therein  is  lost. 
Hence,  that  in  this  case  the  title  of  the 
I'nited  States  passed  by  the  patent  to  the 
trustees,  and  that  they  held  it  thereafter  in 
trust  for  the  occupants,  free  from  the  control 
of  the  Land  Dei)artuient.  Reference  is  made 
to  Moore  v.  Robbins,  96  U.  S.  630,  24  L.  ed. 
848,  and  like  cases,  to  the  point  that  when 
a  patent  has  been  awarded,  issued,  delivered, 
and  accepted,  all  right  to  control  the  title 
or  to  decide  on  the  right  to  the  title  has 
passed  from  the  executive  department  of  the 
government.  But  those  cases  refer  to  the 
legal  title  directly  and  finally  conferred,  and 
the  principle  invoked  can  only  be  applicable 
on  the  assumption  that,  by  the  town  site 
conveyance,  title  was  granted  to  the  Okla- 
homa trustees  for  the  purpose  of  devesting 
the  government  of  all  authority  and  control 
over  the  final  disposition  of  the  property, 
and  not  for  the  purpose  of  putting  title  in 
the  trustees  as  agents  of  the  government  for 
the  execution  of  the  trust  devolving  upon 
them  as  such.  Whether  this  assumption  is 
justified  or  not  must  depend  upon  the  terms 
and  true  construction  of  tne  act  of  May  14th, 
1800." 

'1  he  court  then  examined  the  several  sec- 
tions of  the  act  of  1890,  and  proceeded:  "In 
the  light  of  these  provisions  we  perceive  no 
reason  for  doubting  that  the  trustees  ap- 
pointed by  the  Secretary  under  the  act,  and 
whose  compensation  and  expenses  were  fixed 
by  him,  were  agents  of  the  government  for 
tiic  purpose  of  carrying  out  the  trust  there- 
by created,  to  the  extent  and  as  specified, 
and  this  included  the  ascertainment  of  the 
beneficiaries  in  the  first  instance,  and  the 
transfer  of  the  title  to  them.  While,  on  the 
final  entry,  the  title  of  the  United  States 
was   to   be   conveyed    to   the    trustees,    such 

[1231  conveyance  ^^"'^^  *explicitly  deelare<l  as  made 
*for  the  uses  and  j)uriK)so3  in  the  act  )»r()- 
vided,*  and  among  these  uses  and  j)urpi>se> 
was  the  determination  of  contrive rsie-^  l»e 
tween  contesting  claimants  b}'  the  trustees, 
who  were  to  administer  oaths,  pass  on  evi- 
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dence,  and  keep  a  record  of  their  proceed- 
ings, to  be  deposited  in  the  Land  Depart- 
ment. They  unquestionably  acted  in  that 
regard  as  the  representatives  of  the  Bovem- 
ment,  and  their  decisions  were  properly  sub- 
ject to  that  appeal  to  the  Commissioner  and 
the  Secretary,  for  which  the  Secretary's  reg- 
ulations provided.  As  matter  of  conven- 
ience, the  trustees  were  the  instrumentality 
for  the  transmission  of  title  in  respect  of 
1  mds  disposed  of  to  actual  holders,  while 
the  Secretary,  notwithstanding  the  patent, 
was  the  medium  as  to  surplus  lands,  which 
he  could  not  be  if  the  legal  title  had  defin- 
itively passed  to  the  trustees  by  the  patent 
for  the  whole  site.  The  result  is  the  .same  if 
the  4th  section  be  construed  as  directing  the 
Secretary  to  cause  the  trustees  to  execute  tlie 
conveyance  therein  referred  to.  The  trust 
upon  which  the  title  was  held  was  to  be  di?*- 
charged  in  accordance  with  the  regulations, 
and  was  necessarily  subject  to  the  sujwrvi- 
sory  power  of  the  Department  of  the  Interior. 
Section  2387  of  the  Revised  Statutes  (U.  S. 
Comp.  St«t.  1001,  p.  1457)  confirms  tliii* 
view,  for  the  town  sites  there  referred  to 
were  to  be  entered  by  the  corporate  author- 
ities of  the  town,  if  incorporated,  or.  if  not, 
'  by  the  judge  of  the  county  court  for  the 
county  in  which  the  town  was  located,  and 
the  trust  as  to  the  disposal  of  the  lots  and 
proceeds  of  the  sales  thereof  was  to  be  exe- 
cuted in  accordance  with  such  regulations  as 
might  be  prescribed  by  the  legislative  au- 
thority of  the  state  or  territory  in  which  the 
town  might  be  situated;  while,  under  this 
special  act  in  reference  to  Oklahoma,  the  en- 
try was  to  be  made  by  trustees  appointed 
by  the  Secretary,  and  the  tru.Ht  conducted 
under  such  regulations  as  might  be  estab- 
lished by  him.  In  the  one  ca«e.  the  govern- 
ment parted  with  its  connection  with  the 
land  when  the  patent  issued  to  the  local  au- 
thority; in  the  other,  the  government  retains 
its  connection  by  having  the  entry  made  by 
its  own  agents,  and  the  trust  executed  in  the 
manner  it  directs.  By  the  scheme  of  this 
act,  the  title  is  held  in  trust  for  the  occupy- 
ing claimants,  it  is  true,  but  also  in  tni<t 
•«ti6  moih  for  the  government  until  tho(lHl 
rightful  claimants  and  the  undi8|>osetl  of  or 
surplus  lands  are  ascertained." 

It  is  suggested  that  the  question  in  the 
McDaid  Ca^e  was  not  the  same  as  the  one 
now  under  consideration.  That  is  true,  but 
the  decision  in  that  case  required  the  court 
to  determine  the  meaning  of  the  act  of  Con- 
gress of  1890;  consequently,  what  was  said 
in  the  McDaid  Case  as  to  the  scope  of  tlie 
act  is  pei'tinent  here. 

Several  cases  were  cited  in  argument  as 
sustaining  such  a  construction  of  the  act  of 
Congress  as  would  authorize  a  suit  like  this. 
We  allude  to  Re  Emblen,  101  U.  S.  52.  50, 
40  L.  ed.  613,  616,  16  Sup.  Ct.  Rep.  487,  4SS; 
Ccrmania  Iron  Co.  v.  United  States,  165  U. 
S.  379,  41  L.  cd.  754,  17  Sup.  Ct.  Rep.  337; 
and  Payne  v.  Robertson,  109  U.  S.  323,  42  U 
eil.  704,  18  Sup.  Ct.  Rep.  337. 

In  Kmhlrn*H  Case  it  appeared  that  pend- 
ing a  contest  before  the  Seci-ctary  of  the  In- 
terior   between    Eniblen    and    Weed    as   to 
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whom  a  patent  should  be  Issued  for  a  tract 
of  land  in  Colorado,  Congress  passed  an  act 
[28  Stat,  at  L.  599,  chap.  15]  confirming 
Weed's  entry,  and  directing  that  a  patent 
issue  to  him,  which  was  done.  Then  £m- 
blen  sought  by  mandamus  to  compel  the  Sec- 
retary to  rehear  the  case,  and  to  decide  the 
issue  between  him  and  Weed,  independently 
of  the  act  of  Congress,  which  was  alleged  to 
be  unconstitutional.  This  court,  speaking 
by  Mr.  Justice  Gray,  said:  "Such  being  the 
state  of  the  cane,  it  is  quite  clear  that  (even 
if  the  act  of  Congress  was  unconstitutional, 
which  we  do  not  intimate)  the  writ  of  man- 
damus prayed  for  should  not  be  granted. 
The  determination  of  the  contest  between  the 
claimants  of  conflicting  rights  of  pre-emp- 
tion, as  well  as  the  issue  of  a  patent  to 
either,  was  within  the  general  jurisdiction 
and  authority  of  the  Land  Department,  and 
cannot  be  controlled  or  restrained  by  man- 
damus or  injunction.  After  the  patent  has 
ODce  been  issued,  the  original  contest  is  no 
longer  within  the  jurisdiction  of  the  Land 
Department.  The  patent  conveys  the  legal 
title  to  the  patentees ;  and  cannot  be  revolted 
or  set  aside,  except  upon  judicial  proceedings 
insktituted  in  behalf  of  the  United  States. 
The  only  remedy  of  Emblen  is  by  bill  in 
e<|uity  to  charge  Weed  with  a  trust  in  his 
favor.  All  this  is  clearly  settled  by  previ- 
ous decisions  of  this  court,  including  some 
of  those  on  which  the  petitioner  mo.^t  relies" 
— I'iting  Johnson  v.  Toirsley,  1,3  Wall.  72,20 
•  IL.  ed.  485;  *  Moore  v.  Rohhins.  06  U.  S.  530, 
24  L.  ed.  848;  Marqvrz  v.  Frishir,  101  U.  8. 
473,  25  L.  ed.  800;  8t.  Louis  Smelting  d  Ref. 
Co.  v.  Kemp,  104  U.  S.  036,  2(5  L.  ed.  875; 
Steel  v.  8t.  Louis  Smelting  d  Ref.  Co.  106  U. 
S.  447,  27  L.  ed.  226,  1  Sup.  Ct.  Rep.  389; 
Monroe  Cattle  Co.  v.  Becker,  147  U.  S.  47,  37 
L.  ed.  72,  13  Sup.  Ct.  Rep.  217 ;  Turner  v. 
Saicyer,  150  U.  S.  578,  586,  37  L.  ed.  1189, 
1191,  14  Sup.  Ct.  Rep.  192.  So  far  from 
militating  against  the  doctrine  of  the  i/c- 
Daid  Case  the  above  observations  sustain  the 
views  there  expressed.  The  patent  referred 
to  in  the  Emhlen  Case  was  a  formal,  r^^lar 

fatent,  designed  to  pass  the  title  of  the 
•nited  States,  and  to  invest  the  patentee 
with  all  the  rights  of  the  United  States  in 
the  land. 

In  Germania  Iron  Co.  v.  United  States, 
ICr*  U.  S.  379,  383,  41  L.  ed.  754,  750,  17 
Sup.  Ct.  Rep.  337,  the  question  was  whether 
the  court  could  by  decree,  in  a  writ  brought 
by  the  United  States,  cancel  a  patent  that 
had  been  issued  by  inadvertence  and  mis- 
take, and  thereby  restore  the  jurisdiction  of 
the  Land  Department  to  determine  such  dis- 
puted questions  of  fact  as  involved  the  title 
to  the  land  patented.  That  suit  was  main- 
tained and  the  patent  was  canceled.  It  is 
dear  that  the  decision  has  no  bearing  on  the 
question  now  before  us. 

In  Payne  v.  Robertson  tlie  question  as  to 
the  right  to  maintain  a  suit  directly  against 
the  town  site  tnisttHJs  for  the  purpose  of  de- 
vesting theiii  of  the  title  to  the  land  in  di.s- 
puto  floes  not  appear  to  have  been  raised  by 
the  parties;  it  certainly  was  not  decided  by 
the  court.  The  sole  question,  the  court  took 
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care  to  say,  was  whether,  by  reason  of  his 
entry  into  the  territory,  and  his  presence 
there,  under  the  circumstances  stated,  the 
plaintiff,  who  was  a  deputy  marshal  of  the 
United  States,  was  disqualified  from  making 
a  homestead  entry  immediately  upon  the 
lands  being  opened  for  settlement.  The 
court  held  against  the  plaintiff  on  that 
point,  and  that  beinj^  conclusive  of  the  case, 
the  judgment  of  this  court  was  placed  en- 
tirely upon  that  ground.  It  was  not  neces- 
sary to  go  farther  and  decide  the  question 
here  presented. 

Nor  is  there  anythinff  in  Wiloow  v.  Jack- 
ton  em  dem.  M'OonneUy  13  Pet  498,  10  L.  ed. 
264,  and  United  Siaiea  ▼.  Sehurg,  102  U.  S. 
402,  26  L.  ed.  173,  at  all  in  conflict  with  the 
decisions  in  the  above  cases.  Both  the  Wil- 
cox and  Schurz  Ctuea  recognir.e  the  principle 
that  after  the  title  to  public  lands  *has[126] 
passed  from  the  I'^nited  States,  that  is,  after 
the  Land  Department  has  performed  the  last 
act  in  the  series  necessary  to  pass  the  title  of 
the  flovemment,  the  courts  will,  as  between 
parties  asserting  conflicting  righte  in  such 
lands,  determine,  bv  appropriate  iudicial  pro- 
ceedings, which  of  the  parties  has  the  bet- 
ter right.  But  those  cases  equally  recognize 
the  principle  that  the  courte  will  not  inter- 
fere with  the  Land  Department  in  ite  control 
and  disposal  of  the  public  lands,  under  the 
legislation  of  Congress,  so  long  as  the  title 
in  any  essential  sense  remains  m  the  United 
States. 

Without  further  reference  to  authorities, 
we  adjudge  that,  until  the  title  to  lands 
within  any  town  site  boundary  has  been  fi- 
nally disposed  of  as  provided  in  the  act  of 
1890,  no  suit  can  be  maintained  against  the 
town  site  trustees  to  devest  them  of  the  title 
held  by  them  in  trust  for  occupante  under 
that  act;  although  a  town  site  occupant, 
after  receiving  title  under  the  act,  may  be 
sued  by  anyone  claiming  to  have  acquired, 
under  the  homestead  laws,  a  right  to  the 
'  lands  prior  and  superior  to  that  held  by  the 
town  site  trustees  for  the  use  and  benefit  of 
town  site  occupante. 

The  decree  of  the  Supreme  Court  of  Okla- 
homa is  affirmed. 

Mr.  Justice  Wl&ite  dissented. 

Mr.  Justice  MoKenna  did  not  liear  the 

argument  of  this  case  nor  participate  in  the 
decision. 


*A.  D.  JAMES,  United  States  Marshal  for  [127] 
the   Western   District  of  Kentucky,  and 
The  United  States,  AppU., 

V. 

HENRY  BOWMAN. 

(See  8.  C.  Reporter's  ed.  127-142.) 

Constitutional  law— power  of  Congress  un- 
der 15th  Amendment — validity  of  statute 
Oijainst  wrongful  individual  aots--^ri'bery 
of  negro  voters — statutory  construction — 
limiling  operation  to  sustain  validity. 
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delivered  the  opinioD 


Mr.  Justice 
of  the  court: 

This  is  an  action  against  Wilkes  county, 
[108] North  Carolina,  *upon  certain  bonds,  each 
reciting  that  it  was  issued  in  payment  of  the 
subscription  by  that  county  to  the  capital 
stock  of  the  Northwestern  North  Carolina 
Railroad  Company,  '*by  authority  of  an  act 
ot  the  general  assembly  of  North  Carolina, 
ratified  the  20th  day  of  February  A.  d.  1879, 
entitled  'An  Act  to  Amend  the  Charter  of 
the  Northwestern  North  Carolina  Railroad 
for  the  Construction  of  a  Second  Division 
from  the  Towns  of  Winston  and  Salem,  in 
Forsyth  County,  up  the  Yadkin  Valley,  by 
Wilkesboro.  to  Patterson's  Factory,  Caldwell 
County,'  and  authorized  by  a  vote  of  a  ma^ 
jority  of  the  qualified  voters  of  Wilkes 
county,  by  an  election  regularly  held  for  that 
purpose  on  the  6th  day  of  November  A.  D. 
1888,  and  by  an  order  of  the  board  of  com- 
missioners of  Wilkes  county  made  on  the  Ist 
day  of  April  a.  d.  1889." 

Goler  &  Co.«  holders  of  some  of  the  bonds, 
obtained  a  judgment  against  the  county  in 
the  circuit  court.  The  case  was  then  carried 
to  the  circuit  court  of  appeals,  which  certi- 
fied certain  questions  to  this  court  under  the 
judiciary  act  of  March  3d,  1891,  chap.  517 
(20  Stat,  at  L.  826,  U.  S.  Comp.  Stat.  p. 
547).  Those  questions  were  answered,  and, 
the  answers  having  been  certified  to  the  court 
below,  the  case  was  finally  tried,  resulting  in 
the  afiirmance  of  the  judgment  against  the 
county.  Wilkea  County  v.  Coler,  180  U.  S. 
600,  45  L.  ed.  642,  21  Sup.  Ct.  Rep.  458,  51 
C.  C.  A.  390,  113  Fed.  725.  It  is  now  here 
on  iKrit  of  certiorari  sued  out  by  Wilkes 
county. 

The  facts  out  of  which  this  litigation  arose 
are  fully  set  forth  in  the  former  opinion. 
It  is  necessary  to  restate  some  of  them  as 
well  as  to  recall  the  points  heretofore  decid- 
ed. 

It  appears  that  the  principal  question  in 
the  case,  when  formerly  here,  was  as  to  the 
eflfect  of  the  recitals  in  the  bonds. 

The  plaintiffs  contended  that,  being  bona 
fide  holders,  they  were  entitled  to  assume 
ttiat  there  had  been  a  compliance  with  all 
the  provisions  of  the  act  of  February  20th, 
1870,  upon  the  authority  of  which  the  bonds 
purpor^d  to  have  been  issued. 

The  defendant  contended  that,  as  the  jour- 
nals of  the  respective  houses  of  the  legisla- 
ture did  not  show  that  the  yeas  and  nays 
were  entered  on  the  second  and  third  read- 
ings of  the  bill  subsequently  published  as  the 
act  of  February  20th,  1870,  that  act  was 
void  under  $  14  of  article  2  of  the  State  Con- 
[lOOJAtitution,  'providing  that  ''no  law  shall  be 
passed  ...  to  impose  any  tax  upon  the 
people  of  the  state,  or  to  allow  the  counties, 
cities,  or  towns  to  do  so,  unless  the  bill  for 
the  purpose  shall  have  been  read  three  sev- 
eral times  in  each  house  of  the  general  as- 
sembly, and  passed  three  several  readings, 
which  readings  shall  have  been  on  three  dif- 
ferent days,  and  agreed  to  by  each  house  re- 
spectively, and  unless  the  yeas  and  naya  on 
the  second  und  third  readings  of  the  bill 
ahall  have  been  entered  on  the  journal." 
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This  contention  of  the  coun^  was  sup- 
ported by  several  decisions  of  the  supreme 
court  of  North  Carolina  that  are  referred  to 
in  our  former  opinion;  and  one  of  the  ques- 
tions propounded  to  this  court  was  whether 
the  circuit  court  should  accept  those  deci- 
sions as  controlling  in  respect  of  the  alleged 
invalidity  of  the  act  of  1879.  That  question 
was  answered  in  the  affirmative,  this  court 
being  of  opinion  that,  as  matter  of  propriety 
and  right,  the  decision  of  the  state  court  on 
the  question  as  to  what  is  a  toir  of  the  state 
was  binding  upon  the  courts  of  the  United 
States.  180  U.  S.  506,  526,  45  L.  ed.  642, 
653,  21  Sup.  Ct.  Rep.  458. 

That  answer,  of  course,  eliminated  from 
the  case  the  act  of  1879  as  giving  authority 
to  issue  the  bonds  in  suit;  and  it,  therefore, 
became  necessary  to  inquire  whether  such 
authority  could  be  found  elsewhere  in  the 
legislation  of  the  state, — this  court  being  of 
opinion  that  the  invalidity  of  the  act  of 
1879,  as  conferring  power  to  issue  the  bonds, 
did  not  estop  holders  of  bonds  from  shoii'ing 
that  there  was  in  fact  ample  authority 
issue  them. 

It  was  insisted  that  sufficient  authorit; 
was  to  be  found  in  the  ordinance  of  Marcl 
8th,  1868,  passed  by  the  convention  that 
sembled  at  Raleigh,  North  Carolina,  on  Ja 
uary  14th,  1868,  for  the  purpose  of  frami 
a  constitution  for  that  state. 

By  that  ordinance,  which  took  effect  f 
its  passage,  it  was  provided:     "That  for 
purjiose  of  constructing  a  railroad  of  one 
more  tracks,  from  some  point  on  the  No: 
Carolina    Railroad,    between    the  town 
Greensboro,  in  Guilford  county,  and  the  to* 
of  Lexington,  in  Davidson  county,  ranni  ^^^__^ 
by  way  of  Salem  and  Winston,  in  ForsytlK    h 
county,  to  some  point  in  the  northwesterE —  ii 
boundary  line  of  the  state,  to  'be  hereafterr"    r[ll 
determined,  a  company  is  hereby  incarporatf^B* 
ed  under  the  name  and  style  of  the  North — ^* 
western  North  Carolina  Railroad  Compan]^ 
with  a  capital  stock  of  two  millions  of  do--  - 
lars,  which  shall  have  a  corporate  existe 
as  a  body  politic  for  the  space  of  ninety-ni 
years.    .     .    .     |  1.     .     .    .    That  the  ea 
ital  stock  of  said  company  may  be  created 
subscriptions  on  the  part  of  individuals,  eoi 
porations,  and  counties,  in  shares  of 
I  2.     .     .     .    That,  after  the  organization 
said  company  and  the  election  of  the  p 
dent  and  other  necessary  officers,  the  oifieeK: 
so  elected  shall  proceed,  under  the  advice  i^ 
the  directors,  to  locate  the  eastern  termini^ 
of  the  Northwestern  North  Carolina 
road,   and  shall   proceed  to  construct 
road,  with  one  or  more  tracks,  as  apeedir 
as  practicable,  in  sections  of  5  miles  «ftch,  r 
the  towns  of  VVinston  and  Salem  in  ~ 
county,  which  portion  of  said  railroad,  wh^ 
completed,  shall  constitute  its  first  divisioi 
Provided,  That  if  the  distance  from  the 
est  section  to  the  towns  of  Winston  and 
lem  be  less  than  5  miles,  the  same  shall  T 
considered  a    section.     |    6.    .     .     .    Th: 
the  stockholders  of  said  company  may  ps 
the  stock  subscribed  by  them  either  in 

oy,  labor,  or  material  for  constructing  

load,  as  the  board  of  directors  may  detn.:^  ^^ 
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Bowen,  100  U.  S.  508,  513,  25  L.  ed.  631, 
632. 

The  title  of  an  act  may  be  considered  in 
determining  the  intention  of  the  legislature. 

Church  of  Holy  Trinity  v.  United  States, 
143  U.  S.  457,  462,  36  L.  ed.  226,  229,  12 
Sup.  Ct.  Rep.  511 ;  Coosaic  Min.  Co.  v.  South 
Carolina,  144  U.  S.  550,  563,  36  L.  ed.  537, 
642,   12  Sup.  Ct.  Rep.  689. 

The  fact  that  the  section  in  which  an  am- 
biguity is  found  is  penal  in  its  nature,  and 
therefore  to  be  construed  strictly,  does  not 
preclude  resort  to  the  original  act  for  the 
purpose  of  discovering  the  legislative  inten- 
tion. 

United  States  v.  Lovhcr,  134  U.  S.  624, 
626,  33  L.  ed.  1080,  1082,  10  Sup.  Ct.  Rep. 
625. 

The  necessary  effect  of  the  15th  Amend- 
ment in  prohibiting  discrimination  against 
citizens  of  the  United  States  in  the  matter 
of  voting  because  of  their  race,  color,  or  pre- 
vious condition  is  to  secure  or  guarantee 
that  right  to  all  such  citizens,  of  whatever 
color,  white  as  well  as  black,  who  are  other- 
wise qualified  under  the  state  law  to  exer- 
cise it. 

Ex  parte  Yarbrough,  110  U.  S.  605,  28  L. 
ed.  271),  4  Sup.  Ct.  Rep.  152. 

Mr.  Swagar  Sherley  argued  the  cause, 
and,  with  Mr.  W.  B.  Dixon,  filed  a  brief  for 
appellee: 

The  15th  Amendment  is  the  only  source 
of  power  that  Congress  has  as  to  state  elec- 
tions; and  both  as  to  state '  and  Federal 
elections  the  power  it  confers  upon  .Congress 
for  the  punisliment  of  offenses  against  the 
suffrage  is  limited  to  offenses  against  citi- 
zens because  of  race  prejudice,  etc.,  and  when 
committed  by  the  United  States  or  a  state, 
or  some  ollicer  or  agent  of  the  United  States 
or  a  state. 

United  States  v.  Reese,  92  IT.  S.  214,  23 
L.  ed.  563;  United  States  v.  Vruikshank,  1 
Woods,  308,  Fed.  Cas.  No.  14,807;  United 
States  V.  Cruikshank,  92  U.  S.  555,  23  L.  ed. 
592. 

U.  S.  Rev.  Stat.  §  5507  (U.  S.  Conip.  Stat. 
1901,  p.  3712),  upon  which  the  indictment 
Is  founded,  is  based  by  its  terms  upon  the 
16th  Amendment,  but  is  not  appropriate  leg- 
islation thereunder. 

Lackey  v.  United  States,  53  L.  R.  A.  660, 
46  C.  C.  A.  189,  107  Fed.  114. 

It  is  not  within  the  province  of  the  courts 
to  so  limit  a  statute  by  judicial  construc- 
tion as  to  make  it  operate  only  as  to  that 
which  Congress  may  rightfully  prohibit  and 
punish. 

United  States  v.  Reese,  92  U.  S.  214,  23 
L.  ed.  563;  Trademark  Cases,  100  U.  S.  82, 
sub  nom.  United  States  v.  Steffens,  25  L.  ed. 
550;  United  States  v.  Harris,  106  U.  S.  629, 
27  L.  ed.  290,  1  Sup.  Ct.  Rep.  601. 

Mr.  Justice  Brewer  delivered  the  opin- 
ion of  the  court: 

The  single  question  presented  for  our  con- 
sideration is  whether  S  5507  can  be  upheld 
I6]as  a  valid  enactment,  for,  if  "not,  the  indict- 
ment must  also  fall,  and  the  defendant  was 
rightfully  discharged.  On  its  face  the  sec- 
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tion  purports  to  be  an  ezorciae  of  the  power 
granted  to  Congress  by  the  16th  Amend- 
ment, for  it  declares  a  punishment  upon 
anyone  who,  by  means  of  bribery,  preyents 
another  to  whom  the  right  of  suffrage  is 
guaranteed  by  such  amendment  from  exer- 
cising that  right.  But  that  amendment  re- 
lates solely  to  action  **by  the  United  States 
or  by  any  state,"  and  does  not  contemplate 
wrongful  individual  acta.  It  is  in  this  re- 
spect similar  to  the  following  clauses  in  the 
14th  Amendment: 

"No  state  shall  make  or  enforce  any  law 
which  shall  abridge  the  privileges  or  immu- 
nities of  citizens  of  the  United  States ;  nor 
shall  any  state  deprive  any  person  of  life, 
liberty,  or  property  without  due  process  of 
law;  nor  deny  to  any  person  within  its  ju- 
risdiction the  equal  protection  of  the  laws." 

Each  of  these  clauses  has  been  often  held 
to  relate  to  action  b^  a  state,  and  not  by  in- 
dividuals. As  said  in  Virginia  v.  Rives,  100 
U.  S.  313,  318,  sub  nom.  Ex  parte  Virginia, 
25  L.  ed.  667,669: 

'The  provisions  of  the  14th  Amendment 
of  the  Constitution  we  have  quoted  all  have 
reference  to  state  action  exclusively,  and 
not  to  any  action  of  private  individuals." 

Again,  in  Ew  parte  Virginia,  100  U.  8. 
339,  346,  25  L.  ed.  676,  679: 

"They  have  reference  to  actions  of  the  po- 
litical body  denominated  a  state,  by  what- 
ever instruments  or  in  whatever  modes  that 
action  may  be  taken.  A  state  acts  by  its 
legislative,  its  executive,  or  its  judicial  au- 
thorities. It  can  act  in  no  other  way.  The 
constitutional  provision,  therefore,  must 
mean  that  no  agency  of  the  state,  or  of  the 
officers  or  aeenta  by  whom  its  powers  are 
exerted,  shall  deny  to  any  person  within  its 
iurisdiction  the  equal  protection  of  the 
laws." 

Again,  in  United  States  ▼.  Oruikahank,  92 
U.  S.  542,  554,  23  L.  ed.  588,  592 : 

"The  14th  Amendment  prohibits  a  state 
from  denying  to  any  person  within  its  ju- 
risdiction the  equal  protection  of  the  laws; 
but  this  provision  does  not,  any  more  than 
the  one  which  precedes  it,  and  which  we 
have  just  considered,  add  anything  to  the 
rights  which  one  citizen  has  under  the  Con- 
stitution against  another.  The  equality  of 
the  rights  of  citizens  is  a  principle  of  repub- 
licanism. Every  republican  government  *is[137] 
in  dut^  bound  to  protect  all  its  citizens  in 
the  enjoyment  of  this  principle,  if  within  its 
power.  That  duty  was  originally  assumed 
by  the  states;  and  it  still  remains  there. 
The  only  obligation  resting  upon  the  United 
States  is  to  see  that  the  states  do  not  deny 
the  right.  This  the  amendment  guarantees, 
but  no  more.  The  power  of  the  national 
government  is  limitea  to  the  enforcement  of 
this  guaranty." 

In  Civil  Rights  Cases,  109  U.  S.  3,  13,  27 
L.  ed.  835,  840,  3  Sup.  Ct.  Rep.  18,  22: 

"And  so  in  the  present  case,  until  sonrc 
state  law  has  been  passed,  or  some  state  ac- 
tion through  its  officers  or  agents  has  been 
taken,  adverse  to  the  rights  of  citizens 
sought  to  be  protected  by  the  14th  Amend- 
ment, no  l^siation  of  the  United  Statcu*  un 
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We  repeat  wbat  was  said  in  the  former  opin- 
ion,— ^indeed,  what  had  been  held  in  many 
pravious  decisions, — that,  if  there  was  an  ab- 
solute want  of  power  to  issue  the  bonds  in 
miestion,  every  purchaser  of  them  was 
cuiarffed,  in  law,  with  notice  of  that  fact,  and 
could  not  look  to  the  county  in  whose  name 
they  were  issued.  Such  power  could  not  be 
created  by  mere  recitals  in  the  bonds. 

Did  the  county  of  Wilkes  have  power  to  is- 
sue these  bonds?  The  plaintiff  insists  that 
the  county  had  double  legislative  authority 
for  issuing  them ; — first,  under  the  ordinance 
of  1868  incorporating  the  Northwestern 
North  Carolina  Railroad  Company;  second, 
under  the  above  sections  of  the  Code  of 
North  Carolina  of  1883. 

We  have  seen  that  at  the  time  tlie  bonds 
were  issued  the  ordinance  of  1868  was  in 
force  and  gave  power  to  counties  embraced 
l^  its  provisions  to  take  stock  in  the  North- 
western North  Carolina  Railroad  Company 
and  pay  for  it  in  county  bonds.  This  was 
held,  in  our  former  opinion,  to  be  taken  as 
the  law  of  North  Carolina,  because  so  de- 
clared by  the  supreme  court  of  that  state 
^en  the  bonds  were  issued,  and  therefore 
as  the  law  by  which  the  rights  of  the  parties 
were  to  be  determined.  So  that  the  vital  in- 
quiry, on  this  part  of  the  case,  is  whether 
the  road  in  question  was  embraced  by  the 
provisions  of  the  ordinance  of  1868,  and 
therefore  one  that  could  be  aided  under  that 
ordinance  by  county  subscriptions  and  bonds. 
If  so,  Wilkes  county  was  plainly  in  the  same 
category  as  Forsyth  county,  and  its  bonds 
(issued  in  payment  of  the  subscription  made 
by  it)  must  be  sustained  as  valid  upon  the 
same  grounds  as  the  supreme  court  of  North 
Carolina  approved  in  reference  to  the  bonds 
issued  by  Forsyth  county. 

Turning  now  to  the  ordinance  of  1868,  we 
[114] find  that  the  Northwestern  *Xorth  Carolina 
Railroad  Company  was  incorporated  to  con- 
struct a  railroad  of  one  or  more  tracks 
"from  some  point  on  the  North  Carolina 
Railroad  between  the  towns  of  Qreensboro 
nnd  Lexington,  running  by  way  of  Salem 
and  Winston  in  Forsyth  county  to  some 
point  in  the  northwestern  boundary  line  of 
the  state,  to  be  hereafter  determined."  No 
question  arises  in  the  present  case  as  to  the 
route  adopted  for  the  road  that  was  con- 
structed from  its  beginning  point  or  eastern 
terminus  to  Salem  and  Winston,  two  towns 
near  each  other.  It  was  mandatory  under 
the  ordinance  that  the  road  should  run  by 
the-  way  of  Salem  and  Winston.  The  road 
that  Wilkes  county  desired  to  be  built  was 
from  Salem  and  Winston  to  Wilkesboro. 
That  was  the  road  in  aid  of  the  construction 
of  which  its  bonds  were  issued.  If  a  road 
from  Salem  and  Winston  to  Wilkesboro  was 
substantially  in  the  direction  of  "the  north- 
western boundary  line  of  the  state,"  then  it 
would  be  one  authorized  by  the  ordinance  of 
1868.  The  ordinance  did  not  fix  the  partic- 
ular point  in  the  northwestern  boundary  at 
which  the  northwestern  terminus  of  the  road 
should  be  established.  It  was  some  point, 
on  that  boundary,  to  be  thereafter  deter- 
mined. Unless  the  legislature  interfered 
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and  itself  fixed  the  northwestern  terminus  of 
the  road,  the  railroad  company  had  the  pow- 
er to  establish  it  at  its  convenience  or  as  the 
necessities  of  the  situation  required,  taidng 
care  that  whatever  route  was  adopted  the 
road  as  constructed  from  time  to  time  was  to 
be,  substantially,  in  the  direction  of  some 
point  in  what  was  reasonably  to  be  deemed 
the  northwestern  boundary  line  of  the  state. 
Undoubtedly  those  interested  in  the  enter- 
prise, as  well  as  .the  convention,  contemplat- 
ed that  the  road  would  be  built  mainly  by 
money  derived  from  municipal  subscriptions 
and  bonds.  The  railroad  company  was. 
therefore,  left  free  to  adopt  a  general  route 
that  would  take  the  road  "near  or  through" 
such  counties  as  would  aid  the  enterprise — 
no  condition  as  to  route  being  impo:^  ex- 
cept that  the  road  should  be  in  the  direction 
of  some  point  on  the  northwestern  boundary 
line  of  the  state.  The  authority  of  counties, 
by  subscription  of  stock  and  bonds,  to  aid  in 
the  construction  of  a  part  of  the  road,  did 
not  depend  upon  the  northwestern  terminus 
being  first  established.  If  a  county  •had  au-[ 
thority,  under  any  circumstances,  to  sub- 
scribe stock  and  issue  bonds,  that  authority 
could  be  exercised  with  reference  to  that  part 
of  the  road  in  which,  by  reason  of  its  loca- 
tion, it  was  immediately  concerned.  We  are 
of  opinion  that  the  part  of  the  Noi*th  western 
North  Carolina  Railroad  which  is  here  ii 
question  was,  in  a  substantial  sense,  in  th 
direction  of  some  point  in  the  northwesttT 
boundary  line  of  the  state, — due  regard  be- 
ing had  to  the  physical  nature  of  the  coun- 
try through  which  it  was  to  pass.  The  con 
tontion  to  the  contrary  cannot  be  sustained 

Looking    further    into    the    ordinance    oC 
1868,  we  find  that  it  contemplated  and  au 
thorized  subscriptions  by  counties.     It  pro 
vided  that  all  counties  and  towns  subscri" 
ing  stock  to  said  company  should  do  so  i 
the  same  manner  and  under  the  same  ml 
regulations,    and    restrictions    as    were    se^' 
forth  and  prescribed  in  the  charter  of 
Atlantic  &  North   Carolina  Railroad   Com 
pany  for  the  government  of  such  towns  a 
cities  as  were  then  allowed  to  subscribe  t 
the  capital  stock  of  that  company.     Readinj 
those  provisions  of  the  charter  of  the  Atlan 
tic  <1  North  Carolina  Railroad  Company  in 
the  ordinance  of  1868,  it  is,  we  think,  clea 
that  any  county  near  or  through  which  th^ 
Northwestern      North     Carolina     Railroa"^ 
might  pass  (in  the  direction  of  some  poin 
in   the  northwestern  boundary  line   of  1 
state)  could  subscribe  stock  to  be  paid  fo: 
by  its  bonds,  provided,  always,  that  the  subr— - 
scription  was  first  approved  by  a  majority  o^ 
the  qualified  electors  of  the  county  voting 
upon  the  question  of  subscription.     All  thes^ 
conditions  were  met  in  the  case  of  Wilkes 
county.     The  qualified  voters  sustained  the 
proposition  to  subscribe,  and  there  is  no  sub- 
stantial ground  upon  which  to  rest  the  con- 
tention that  the  county  was  without  power, 
under  the  ordinance  of  1868,  to  make  the 
subscription   in    question    and   to   issue   itR 
bonds  in  payment  therefor. 

Other  questions  relating  to  the  ordinance 
of  1868  were  discussed  by  counael,  but  is 

190  U.fL 


1902. 


BOCKFINOEB  V.  VOBTMM, 


115, 116 


the  view  we  take  as  to  its  scope  and  meaning 
those  questions  need  not  be  noticed  in  this 
opinion. 

The  appellees  further  insist  that  ample 
authority  to  issue  the  bonds  in  suit  is  also 
found  in  §S  1996,  1997,  1998,  1909,  and  2000 
of  the  Civil  Code  of  North  Carolina. 
J  *We  do  not  deem  it  necessary  to  determine 
the  scope  of  those  sections,  for,  as  we  have 
seen.  Wilkes  county,  independently  of  those 
sections,  had  authority  luder  the  ordinance 
of  1868  to  make  the  subscription  and  issue 
the  bonds  here  in  question.  And  this  con- 
clusion rests  upon  the  law  of  North  Carolina 
J18  declared  by  the  supreme  court  of  the  state 
to  have  been  at  the  time  Wilkes  county  made 
ita  subscription  and  issued  its  bonds.  This 
is  sufficient  to  dispose  of  the  case. 

The  judgment  is  affirmed. 


HENRY  H.  BOCKFINGER,  Appt., 

V. 

JOHN  W.  FOSTER,  W.  S.  Robertson  and  A. 
C.  Schnell,  Trustees  of  Town  Site  Board 
No.  6,  Oklahoma  Territory. 

(Bee  S.  C.  Reporter's  ed.  116-126.) 

Pvhlic  lands — Oklahoma  town  eitea — action 
does  not  lie  to  devest  trustees  of  title. 

One  clalmlog  under  the  homestead  laws  of  the 
United  States  cannot  maintain  a  suit  against 
Oklahoma  town  site  trustees  to  devest  them 
of  (he  title  held  by  them,  under  the  act  of 
May  14,  1800  (26  Stat,  at  L.  100,  chap.  207, 
V.  S.  Comp.  Stat.  1901.  p.  1463),  In  trust  for 
town  sire  occupants,  since,  until  conveyed  to 
nu  occupant  as  provided  In  such  act,  the  title 
riMuulDs,  In  every  essential  sense,  in  the 
United  States. 

[No.   176.] 

Argued   t'ebruury  26,   1903.     Decided  June\ 

i,  JOOS. 

APPEAL  from  the  Supreme  Court  of  the 
Territory  of  Oklahoma  to  review  a  de- 
cree which  affirmed  a  decree  of  the  District 
Court  of  Ix>gan  County  sustaining  a  demur- 
rer to  and  dismissing  a  complaint  in  an  ac- 
tion to  devest  town  site  trustees  of  the  title 
held  by  them  under  the  Oklahoma  town  site 
act.     A  ffirmed. 

See  same  case  below,  10  Okla.  488,  62  Pac. 
799. 

The  facts  are  stated  in  the  opinion. 

Mr.  James  R.  Keaton  argued  the  cause, 
and,  with  Messrs.  John  \V.  ^harlcl,  Frank 
Wills,  John  H.  Cotteral  and  C.  0.  Homor, 
filed  a  brief  for  appellant: 

The  legal  title  of  the  United  SUtes  to  the 
land  in  controversy  passed  to  the  town  h\\a*. 
trustees  by  the  issuance  of  the  patent. 

Paine  v.  Foster,  9  Okla,  286,  60  Pac.  24; 
United  Slates  v.  Schurz,  102  U.  S.  402,  26 
L.  ed.  173;  Wilcox  v.  Jackson  ex  dem.  M*- 
Conneh  13  Pet.  498.  10  L.  ed.  204;  Re  Em- 
blen,  161  U.  8.  52,  40  L.  cd.  613,  16  Sup.  a. 
Rep.  487. 

There  is  no  provision  in  the  patent  or  in 
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the  act  under  whieh  it  was  isauod  for  such 
land,  or  any  portion  thereof,  to  revert  to  the 
government  in  any  event,  and  if  such  patent 
were  procured  by  fraud  or  issued  by  mistake 
the  only  way  tho  pfovornmrnt  or  anyone  else 
could  avoid  the  saino  would  be  by  an  action 
in  a  court  of  equity. 

Tan  Wi/rk  v.  f<nrrals,  106  U.  S.  360,  27 
L.  od.  201,  1  Sup.  Ct.  Rep.  336;  Germania 
Iron  Co.  V.  United  Htates,  166  U.  S.  379,  41 
L.  ed.  754,  17  Sup.  Ct.  Rep.  337. 

The  iiieve  fact  that  this  patent  was  made 
to  trustees  of  an  express  trust  has  no  ten- 
dency to  defeat  the  passing  of  complete  ti- 
tle, as,  in  order  for  a  patenter  to  retain  any 
interest  in  the  title  or  estate  conveyed,  even 
though  such  conveyance  is  to  trustees  for 
certain  specitic  uses,  tliere  must  be  a  pro- 
vision in  the  patent  for  the  reversion  of  the 
estate  to  him  in  the  event  of  the  failure  of 
the  uses  or  purposes  for  which  the  grant 
was  made. 

Stuart  V.  Faston,  170  U.  S.  384.  42  L.  ed. 
1078,  18  Sup.  C't.  Hep.  650.  See  also  linjan 
V.  Forsyth.  19  How.  334,  15  L.  ed.  674:  l/rc- 
han  V.  Fotsi/th,  24  How.  175,  16  L.  ed.  730; 
CoiCfU  V.  rulorado  Springs  Co.  100  U.  S. 
55.  2.1  L.  ed.  :)47 :  Re  EitihUn,  161  U.  S.  .'>2, 
40  L.  <hI.  ()I:J.  li;  Sup.  C't.  Rop,  487. 

\i  the  tiile  to  the  la  ml  in  controversy 
pns**t'd  from  the  United  States  by  the  is- 
suance oi  tlir  patent,  it  matters  not  that 
sai'l  title  v«'<leil  in  truste<»s  who  were  a<rents 
of  the  »^v<*rnni(Mit.  as  these  a^Mits  eould  he 
sued  by  one  who  had  a  prior  riglit  to  and 
e<piilv  ill  the  land  tlu»  sanic  a«  if  Ihoy  held 
the  le;,'al  title  thereto  in  anv  oth<'r  i-apacity. 

rnitrd  Stotrs  V.  I.er.  KKi  V.  S.  1911.  27 
L.  i'i\.   171.  1  Sup.  Ct.  Hep.  240. 

Tile  fact  that  this  eourt  took  jurisdiction 
of  tln»  sul»jrct- matter  in  the  case  of  Payne 
V.  Robertson,  109  U.  S.  323,  42  L.  ed.  704, 
18  Sup.  it.  Kep.  337,  and  <ieeided  the  same 
on  its  nuTits  subsequent  to  the  decision  of 
McDaid  v.  nklahoma,  150  U,  S.  209,  37  1-.. 
lul.  lO.V),  H  Sup.  Ct.  Hep.  59,  is  conclusive 
of  both  que-'tions  upon  which  this  case  was 
decided  in  the  court  Udow,  as  that  case  was 
brought  apiinst  the  same  town  site  trustees, 
and  the  identical  (piestions  upon  which  the 
case  at  l)ar  was  decided  by  the  supreme  court 
of  Oklahoma  were  rai.sed  and  ur^ed  therein. 

l/r.  Janu's  R.  Keaton  filed  a  separate  re- 
ply brief  for  appellant: 

The  mere  declaration  of  the  uses  to  which 
the  granted  premises  are  to  be  applied  doe« 
not  ordinarily  import  a  condition. 

Long  V.  Moore,  19  Tex.  Civ.  App.  363,  48 
S.  W.  43;  Oloott  v,  (Jnbert.  «(>  Tex.  123,  23 
S.  W.  985;  Farnham  v.  Thompson.  ,34  Minn. 
:i:n,  57  Am.  Rep.  59.  26  N.  W.  9:  Ryan  v. 
/'or/tr,  61  Tex.  106. 

If  it  be  conceded  that  the  legal  title  to  the 
land  in  controversy  had  passed  from  the 
government  itself  when  this  action  was 
brought,  then  it  matters  not  in  what  set  of 
olficers  or  agents  such  title  vested,  as  they 
could  properly  be  sued  by  one  having  prior 
and  paramount  eipiities  in  the  land. 

Liiiled  Sintcs  v.  I^e,  lOi;  U.  S.  196.  27 
L.  ed.  171,  1  Sup.  Ct.  Kep.  240. 
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If  appellant  is  entitled  to  any  relief  what- 
ever, it  is  that  prayed  for  in  his  bill. 

James  v.  (Jcnnania  Iron  Co.  46  C.  C.  A. 
476,  107  Fed.  597 ;  Steele  v.  Spencer,  1  Pet. 
558,  7  L.  ed.  261. 

Mr.  Marsden  C.  Bnroli  argued  the  cause 
and  filed  a  brief  for  appellees: 

The  town  site  trustees  are  in  law  and  in 
fact  officers  of  the  United  States,  holding  the 
property  involved  in  the  issue  for  and  in 
behalf  of  the  United  States. 

McDaid  v.  Williams,  150  U.  S.  209,  37  L. 
ed.  1065,  14  Sup.  Ct.  Rep.  59. 

Only  when  public  lands  are  disposed  of  in 
such  a  manner  as  finally  to  devest  the  Unit- 
ed States  of  its  title  so  that  such  lands  be- 
come the  subject  of  a  private  right  is  it 
proper  for  a  court  of  equity  to  assume  ju- 
risdiction in  the  premises  and  correct  any 
wrong  of  a  legal  character  which  has  oc- 
currS  under  the  government's  administra- 
tion, redres.s  any  wrongs  of  private  parties, 
•Jid  dispose  of  the  property  according  to  the 
very  right  of  the  matter  involved. 

Johnson  v.  Towsley,  13  Wall.  72,  20  L.  ed. 
485. 

Mr.  Horace  Speed  also  argued  the  cause 
for  appellees. 

Mr.  Justice  Harlan  delivered  the  opinion 
of  the  court: 

Thia  case  involves  the  construction  of  the 
act  of  Congress  passed  May  14th,  1890,  en- 
titled "An  Act  to  Provide  for  Town  Site  En- 
tries of  Land  in  What  is  Known  as 
'Oklahoma,'  and  for  Other  Purposes."  26 
Stat  at  L.  100,  chap.  207  (U.  S.  Comp.  Stat. 
1001,  p.  1463). 

As  the  purpose  and  scope  of  the  act  can  be 
ascertained  only  by  examining  all  of  its  pro- 
visions, it  is  here  given  in  fuU : 
[117]  *"|  1.  That  so  much  of  the  public  lands 
situate  in  the  territory  of  Oklahoma,  now 
open  to  settlement,  as  may  be  necessary  to 
embrace  all  the  legal  subdivisions  covered  by 
aotual  occupany  for  purposes  of  trade  and 
business,  not  exceeding  twelve  hundred  and 
eighty  acres  in  each  case,  may  be  entered  as 
town  sites,  for  the  several  use  and  benefit  of 
the  occupants  thereof,  by  three  trustees,  to 
be  appointed  by  the  Secretary  of  the  Inte- 
rior for  that  purpose,  such  entry  to  be  made 
under  the  provisions  of  section  twenty-three 
hundred  and  eighty-seven  of  the  Revised 
Statutes  (U.  6.  Comp.  SUt.  1901,  p.  1457), 
as  near  as  may  be;  and  when  such  entry 
shall  have  been  made,  the  Secretary  of  the 
Interior  shall  provide  regulations  for  the 
proper  execution  of  the  trust,  by  such  trus- 
tees, including  the  survey  of  the  land  into 
streets,  alleys,  squares,  blocks,  and  lots  when 
necessary,  or  the  approval  of  such  survey  as 
may  already  have  been  made  by  the  inhabi- 
tants thereof,  the  assessment  upon  the  lots  of 
such  sum  as  may  be  necessary  to  pay  for  the 
lands  embraced  in  such  town  site,  costs  of 
survey,  conveyance  of  lots,  and  other  neces- 
sary expenses,  including  compensation  of 
trustees:  Provided,  That  the  Secretary  of 
the  Interior  may,  when  practicable,  cause 
more  than  one  town  site  to  be  entered  and 
the  trust  thereby  created  executed  in  tlie 
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manner  herein  provided  by  a  single  board  of 
trustees,  hut  not  more  than  seven  boards  of 
trustees  in  all  shall  be  appointed  for  said 
territory,  and  no  more  than  two  members  of 
any  of  said  boards  shall  be  appointed  from 
one  political  party. 

"S  2.  That  in  the  execution  of  such  trust, 
and  for  the  purpose  of  the  conveyance  of  ti- 
tle by  said  trustees,  any  certificate  or  other 
paper  evidence  of  claim  duly  issued  by  the 
authority  recognized  for  such  purpose  by  the 
people  residing  upon  any  town  site  the  sub- 
ject of  entry  nereunder,  shall  be  taken  as 
evidence   of  the   occupancy   by  the   holder 
thereof  of  the  lot  or  lots  therein  described, 
except  that,  where  there  is  an  adverse  claim 
to  said  property,  such  certificate  shall  only 
be  prima  facie  evidence  of  the  claim  of  oc- 
cupancy   of    the     holder:     Provided,    That 
nothing  in  this  act  contained  shall  be  so  con- 
strued as  to  make  valid  any  claim  now  in- 
valid of  those  who  entered  upon  and  occu- 
pied said  lands  in  violation  of  the  laws  of 
the  United  States  *or  the  proclamation  of  I 
the  President  thereunder:  Provided  further 
That  the  certificates  hereinbefore  mentio: 
shall  not  be  taken  as  evidence  in  favor  o: 
any  person  claiming  lots  who  entered  upox!" 
said  lots  in  violation  of  law  or  the  proclama- 
tion of  the  President  thereunder. 

"S  3.  That  lots  of  land  occupied  by  any 
ligious  organization,  incorporated   or  other 
wise,   conforming  to   the   approved   aurve; 
within  the  limits  of  such  town  site,  shall 
conveyed  to  or  in  trust  for  the  same. 

"§  4.  That  all  lots  not  disposed  of  as  hen 
inbefore  provided  for  shall  be  sold,  under  th 
direction   of  the   Secretary  of  the    Interio: 
for  the  benefit  of  the  municipal  governme 
of  any  such  town,  or  the  same  or  any  pa: 
thereof  may  be  reserved  for  public  use 
sites  for  public  buildings,  or  for  the  purpo^ 
of  parks,  if,  in  the  judgment  of  the  Sec 
tary,  such  reservation  would  be  for  the  pu 
lie  interest,  and  the  Secretary  shall  execu 
proper  conveyances  to  carry  out  the  prov^  -* 
sions  of  this  section. 

"§  5.  That  the  provisions  of  sections  fou.  "^^ 
five,  six,  and  seven  of  an  act  of  the  legisla- 
ture of  the  state  [of]  Kansas,  entitled  'An 
Act  Relating  to  Town  Sites,'  approved  March 
second,   eighteen   hundred    and    sixty-eight, 
shall,  so  far  as  applicable,  govern  the  trus- 
tees  in   the    performance   of    their    duties 
hereunder. 

"§  G.  That  all  entries  of  town  sites  now 
pending,  on  application  hereafter  made  un- 
der this  act,  shall  have  preference,  at  the 
local  land  office,  of  the  ordinary  business  of 
the  office,  and  shall  be  determined  as  speed- 
ily as  possible;  and  if  an  appeal  shall  be 
taken  from  the  decision  of  the  local  office  in 
any  such  case  to  the  Commissioner  of  the 
General  Land  Office,  the  same  shall  be  made 
special,  and  disposed  of  b^  him  as  expedi- 
tiously as  the  duties  of  his  office  will  per- 
mit; and  so  if  an  appeal  should  be  taken  to 
the  Secretary  of  the  Interior.  And  all  ap- 
plications heretofore  filed  in  the  proper  land 
office  shall  have  the  same  force  and  effect  as 
if  made  under  the  provisions  of  thia  act: 
and  upon  the   application  of  the   trustees 
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herein  provided  for,  such  entries  shall  be 
prosecuted  to  final  issue  in  the  names  of  such 
trustees,  without  other  formality;  and  when 
final  entry  is  made,  the  title  of  the  United 
States  to  the  land  covered  by  «uch  entry 
^all  be  conveyed  to  said  trustees  for  the 
uses  and  purposes  herein  provided. 
O]  •"!  7.  That  the  trustees  appointed  under 
this  act  shall  have  the  power  to  administer 
oaths,  to  hear  and  determine  all  controver- 
sies arising  in  the  execution  of  this  act, 
shall  keep  a  record  of  their  proceedings, 
which  shall,  with  all  papers  filea  with  them 
and  all  evidence  of  their  official  acts,  except 
conveyances,  be  filed  in  the  General  Land 
Office,  and  become  part  of  the  records  of  the 
same,  and  all  conveyances  executed  by  them 
shall  be  acknowledged  before  an  officer  duly 
authorized  for  that  purpose.  They  shall  be 
allowed  such  compensation  as  the  Secretary 
of  the  Interior  may  prescribe,  not  exceeding 
ten  dollars  per  day  while  actually  employed, 
and  such  traveling  and  other  necessary  ex- 
penses as  the  Secretary  may  authorize,  and 
the  Secretary  of  the  Interior  shall  also  pro- 
vide them  with  necessary  clerical  force,  by 
detail  or  otherwise. 

"S  8.  That  the  sum  of  ten  thousand  dol- 
lars or  so  much  thereof  as  may  be  necessary 
is  hereby  appropriated  to  carry  into  effect 
the  provisions  of  this  act,  except  that  no 
portion  of  said  sum  shall  be  used  in  making 
payment  for  land  entered  hereunder,  and  the 
disbursements  therefrom  shall  be  refunded 
to  the  Treasury  from  the  sums  which  may  be 
realized  from  the  assessments  made  to  de- 
fray the  expense  of  carrying  out  the  provi- 
sions of  this  act."  26  Stat,  at  L.  110,  chap. 
207  (U.  S.  Comp.  Stat.  1901,  p.  1404). 

The  complaint  shows  that  the  appellees 
are  the  trustees  of  town  site  board  number 
six,  duly  constituted  and  appointed  by  the 
Secretary  of  the  Interior,  and  assigned  to  the 
town  site  of  West  Guthrie,  Oklahoma  terri- 
tory,, and  had  acquired  the  legal  title  to  the 
western  half  of  section  eight,  of  township 
sixteen,  north  of  range  two,  in  Logan  coun- 
ty, in  that  territory. 

Bockfinger,  claiming  to  have  become  enti- 
tled, under  the  homestead  laws  of  the  United 
States,  to  the  southwest  quarter  of  that 
land, — which  was  embraced  within  the  town 
site  boundary, — brought  this  suit  in  a  ter- 
ritorial district  court  again.«<t  the  appellees 
as  town  site  trustees.  The  relief  sougnt  was 
a  decree  that  the  trustees  hold  the  title  in 
trust  for  his  use  and  benefit,  and  be  com- 
pelled to  convey  to  him. 

The  defendants  demurred  to  the  complaint 
upon  several  grounds,  among  others,  upon 
the  ground  that  the  court  had  no  jurisdic- 
tion of  the  subject  of  the  action  nor  of  the 
20]  defendants  'in  their  capacity  as  town  site 
trustees.  The  demurrer  was  sustained,  and 
the  plaintiff  electing  to  stand  on  his  com- 
plaint, the  suit  was  dismissed.  Upon  appeal 
to  the  supreme  court  of  the  territory,  the  de- 
cree of  the  district  court  was  affirmed. 

The  decisive  question  in  the  case  is 
whether  the  plaintiff's  claim  to  the  land  can 
be  made  the  subject  of  a  suit  against  the 
town  site  trustees  as  such.  Upon  a  careful 
190  V.  8. 


scrutiny  of  the  provisions  of  the  act  of  1890, 
we  are  of  opinion  that  this  question  must  be 
answered  in  the  negative.  The  plaintiff 
asked  a  decree  declaring  that  the  title  ac- 
quired by  the  trustees  under  the  act  of  Con- 
gress for  the  use  of  town  site  occupants  be 
held  in  trust  for  and  conveyed  to  him.  But 
no  such  relief  could  have  been  granted  if  the 
title  acquired  by  the  trustees  was  held  by 
them  in  trust  for  the  purposes  of  the  act  of 
Congress,  and  if,  in  every  substantial  sense, 
so  far  as  real  ownership  is  concerned,  the 
land  still  belonged  to  the  United  States. 

That  the  title  was  so  held  by  the  town  site 
trustees  is,  we  think,  clear.  They  did  not 
hold  an  indefeasible  title  as  of  private  right, 
with  power  to  dispose  of  the  land  at  will, 
but  only  as  trustees  for  such  occupants  as 
should  be  ascertained,  in  the  mode  prescribed 
b^  the  act  of  Congress,  to  be  entitled  to  par- 
ticular lots  within  the  town  site  boundary. 
The  trust  was  not,  in  any  sense,  of  a  per- 
manent character.  Its  creation  by  Congress 
was  only  a  step  towards  the  ultimate  trans- 
mission of  the  title  of  the  United  States  to 
occupants  under  the  town  site  act.  The 
United  States  retained  its  hold  on  the  land 
until  the  title  by  proper  conveyances  should 
pass  absolutely  from  it  or  *from  its  officers  [181] 
or  agents,  the  town  site  trustees,  to  such  oc- 
cupants. When  an  occupant  thus  acquired 
title,  anyone  who  claimed  that  he  was  en- 
titled to  the  land  could  litigate  the  matter 
with  the  occupant  in  some  court  of  compe- 
tent jurisdiction ;  for,  as  between  the  United 
States  and  the  occupant,  the  former  had 
then  parted  with  its  title. 

It  is  suggested  that,  under  this  view, 
many  years  might  elapse  before  the  person 
to  whom,  as  occupant,  the  land  was  awarded, 
couJd  be  sued  by  the  person  claiming  a  supe- 
rior right  to  that  acquired  by  the  town  site 
ti  ustees  for  the  use  and  benefit  of  occupants. 
This  is  true,  but  it  cannot  alter  the  fact 
that,  under  the  act  of  Congress,  the  title  re- 
mained, in  every  essential  sense,  in  the 
United  States,  until  conveyed  to  the  occu- 
pant. The  United  States,  as  the  primary 
owner  of  the  land,  could  prescribe  the  terms 
upon  which  it  could  be  disposed  of  to  occu- 
pants. A  suit  against  the  town  site  trustees 
to  compel  them,  without  regard  to  the  act 
of  Congress,  to  convey  to  one  who  was  not 
an  occupant  within  the  meaning  of  that  act, 
was  a  suit  to  compel  them  to  convey  land 
which  really  beloneed  to  the  United  States. 
Such  a  suit,  it  is  plain,  might  defeat  the  ex- 
ecution of  the  act  of  Congress. 

The  general  principle  was  fully  stated  in 
Johnson  v.  Toxcaley,  13  Wall.  72,  20  L.  ed. 
485,  in  which  this  court,  after  observ- 
ing that  it  had  firmly  refused  to  interfere 
with  the  Land  Department  in  its  administra- 
tion of  the  public  lands,  so  long  as  the  title 
teas  in  the  United  States^  said:  "On  the 
other  hand,  it  has  constantly  asserted  the 
right  of  the  proper  courts  to  inquire,  after 
the  title  hud  passed  from  the  government, 
and  the  question  hecavne  one  of  private  right, 
wiietlier,  according  to  the  established  rules 
of  equity  and  the  acts  of  Congress  concern- 
ing the  public  lands,  the  fiarty  holding  that 
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title  should  hold  ab^sohitely  as  his  own  or  as 
trustee  for  another." 

This  was  the  ground  upon  which  tlic  court 

Sroceeded  in  McDaid  v.  Ohinhoma,  I.IO  I*. 
.  209.  37  L.  ed.  1055,  14  Sup.  Ct.  Rpp.  50, 
in  which  case  the  question  was  as  1o  the 
right  of  town  site  trustees  to  withhold  a 
deed  pending  an  ap|)e;Tl  to  the  Commissioner 
of  the  General  I^nd  Ofhce.  In  that  case  it 
became  necessary  to  declare  the  scope  and 
meaning  of  the  act  of  1800. 

ri22J  *' After  referring  to  n  decision  of  the  Land 
J  Apartment,  under  the  act  of  1800,  to  the 
etrect  that  "the  issue  of  the  patent  to  town 
site  trustees  under  the  act  was  not  a  dis- 
position of  the  government  title,  but  a  con- 
veyance in  trust,  to  be  held  under  the  direc- 
tion of  the  Secretary  of  the  Interior,"  the 
court  in  that  case.  Ri)eaking  by  Chief  Justice 
Fuller,  said:  *'This  proposition  is  denied, 
and  it  is  insisted  tlmt  the  authority  of  the 
Secretary  relates  solely  to  public  lands  the 
title  to  which  is  .still  in  the  United  States, 
and  that,  by  the  issue  of  the  patent  to  town 
site  trustees,  the  title  passes,  and  all  control 
over  tiie  lands  embraced  therein  is  lost. 
Ifence,  that  in  this  case  the  title  of  the 
United  States  passed  by  the  patent  to  the 
trust (>es,  and  that  they  held  it  thereafter  in 
trust  for  the  occupants,  free  from  the  control 
of  the  Land  Dejwrtment.  Reference  is  made 
to  Moore  v.  RobhinSy  96  U.  S.  630,  24  L.  ed. 
848,  and  like  cases,  to  the  point  that  when 
a  patent  has  been  awarded,  issued,  delivered, 
and  accepted,  all  right  to  control  the  title 
or  to  decide  on  the  right  to  the  title  has 
pa8.sed  from  the  executive  department  of  the 
government.  But  those  cases  refer  to  the 
legal  title  directly  and  finally  conferred,  and 
the  principle  invoked  can  only  be  applicable 
on  the  assumption  that,  by  the  town  site 
conveyance,  title  was  granted  to  the  Okla- 
homa trustees  for  the  purpose  of  devesting 
the  government  of  all  authority  and  control 
over  the  final  disposition  of  the  property, 
and  not  for  the  purpose  of  putting  title  in 
the  trustees  as  agents  of  the  government  for 
the  execution  of  the  trust  devolving  upon 
them  as  such.  Whether  this  assumption  is 
justified  or  not  must  depend  upon  the  terms 
and  true  construction  of  tne  act  of  May  14th, 
1890." 

The  court  then  examined  the  several  sec- 
tions of  the  act  of  1890,  and  proceeded:  "In 
tlie  light  of  these  provisions  we  perceive  no 
reason  for  doubting  that  the  trustees  ap- 
pointed by  the  Secretary  under  the  act,  and 
whose  compensation  and  expenses  were  fixed 
by  him,  were  agents  of  the  government  for 
the  purpose  of  carrying  out  the  trust  there- 
by created,  to  the  extent  and  as  specified, 
and  this  included  the  ascertainment  of  the 
beneficiaries  in  the  first  instance,  and  the 
transfer  of  the  title  to  them.  While,  on  the 
final  entry,  the  title  of  the  United  States 
was   to   be   conveyed    to   the   trustees,    such 

[123] conveyance  was  *explieitly  dt'clari'd  us  made 
'for  the  uses  and  j)uri>Ohes  in  the  act  )>ro- 
vided,*  and  among  these  uses  and  purpos«»-. 
was  the  determination  of  controversies  l»t* 
tueen  contesting  claimants  b}'  the  trust******. 
who  were  to  administer  oaths,  pass  on  evi- 
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dcnce,  and  keep  a  record  of  their  proceed- 
ings, to  be  de]>osited  in  the  Land  Depart- 
ment.   They   unquestionably  acted   in  that 
regard  as  the  representatives  of  the  sovem- 
ment,  and  their  decisions  were  properly  sub- 
ject to  that  appeal  to  the  Commissioner  and 
the  Secretary,  for  which  the  Secretary's  reg- 
ulations   provided.    As   matter   of   conven- 
ience, the  trustees  were  the  instrumentality 
for  the  transmission  of  title  in  respect  of 
1  inds  disposed  of  to  actual   holders,  while 
the    Secretary,  notwithstanding  the   patent, 
was  the  medium  as  to  surplus  lands,  which 
he  could  not  be  if  the  legal  title  had  defin- 
itively passed  to  the  trustees  by  the  patent 
for  the  whole  site.    The  result  is  the  same  if 
the  4th  section  be  construed  as  directing  the 
Secretary  to  cause  the  trustees  to  execute  the 
conveyance    therein  referred    to.     The  trust 
upon  which  the  title  was  held  was  to  be  dis 
charged  in  accordance  with  the  regulations 
and  was  necessarily  subject  to  the  suiK?rvi 
sory  power  of  the  Department  of  the  Interior 
Section  2387  of  the  Revised  Statutes  (U.  S= 
Comp.    St^it.    1001,   p.    1457)    confirms  thi 
view,  for  the  town   sites  there  referred  t^- 
were  to  be  entered  by  the  corporate  authoi— 
ities  of  the  town,  if  incorporated,  or,  if  noi 
by  the  judge  of   the   county  court   for   tl 
county  in  which  the  town  was  located,  au 
the  trust  as  to  the  disposal  of  the  lots  a 
proceeds  of  the  sales  thereof  was  to  be  ev 
cuted  in  accordance  with  such  regulationse 
might  be  prescribed  by  the  legislative  a 
thority  of  the  state  or  territory  in  which  t 
town  might  be  situated;   while,  under  tl 
special  act  in  reference  to  Oklahoma,  the  € 
try  was  to  Im*  made  by  trustees  appoin 
by  the  Secretary,  and  the  trust  conduct 
under   such  regulations   as  might  be  est 
lished  by  him.     In  the  one  case,  the  govesL — n- 
ment   parted  with   its  connection   with 
land  when  the  patent  issued  to  tlie  local 
thority;  in  the  other,  the  government  reta 
its  connection  by  having  the  entry  made 
its  own  agents,  and  the  trust  executed  in 
manner  it  directs.     By  the  scheme  of  t 
act,  the  title  is  held  in  trust  for  the  occu 
ing  claimants,  it  is  true,  but  also  in  tr 
•«iift   moffo    for   the  government   until 
rightful  claimants  and  the  undisposed  o 
surplus  lands  are  ascertained." 

it  is  suggested  that  the  question  in 
McDaid  Case  was  not  the  same  as  the 
now  under  consideration.    That  is  true, 
tiie  decision  in  that  case  required  the 
to  determine  the  meaning  of  the  act  of  CT 
gress  of  1890;  consequently,  what  was 
in  the  McDaid  Case  as  to  the  scope  of 
act  is  pertinent  here. 

Several  cases  were  cited  in  argumen 
sustaining  such  a  construction  of  the 
Congress  as  would  authorize  a  suit  like  t 
We  allude  to  Re  Emblcn,  101  U.  S.  52, 
40  L.  ed.  613,  616,  16  Sup.  Ct  Hep.  487, 
(icmiania  Iron  Co.  v.  United  States,  16 
S.  379,  41  L.  cd.  754,  17  Sup.  Ct.  Rep. 
and  Payne  v.  Robertson,  1(»0  U.  S.  323.  4 
ed.  7«4,  18  Sup.  Ct.  Rep.  337. 

In  Kmhlcn*s  Case  it  appeared  that 
ing  a  contest  before  the  Secretary  of  th 
terior   betwcK^n    Eaiblen    and    Weed    asv 
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whom  a  patent  should  be  issued  for  a  tract 
of  land  in  Colorado,  Congress  passed  an  act 
[28  Stat,  at  L.  599,  chap.  15]  confirming 
Weed's  entry,  and  directing  that  a  patent 
issue  to  him,  which  was  done.  Then  Era- 
bleu  sought  by  mandamus  to  compel  the  Sec- 
retary to  rehear  the  case,  and  to  decide  the 
issue  between  him  and  Weed,  independently 
of  the  act  of  Congress,  which  was  alleged  to 
be  unconstitutional.  This  court,  speaking 
by  Mr.  Justice  Gray,  said:  "Such  being  the 
state  of  the  cane,  it  is  quite  dear  that  (even 
if  the  act  of  Congress  was  unconstitutional, 
which  we  do  not  intimate)  the  writ  of  man- 
damus prayed  for  should  not  be  granted. 
The  determination  of  the  contest  between  the 
claimants  of  conflicting  rights  of  pre-emp- 
tion, as  well  as  the  issue  of  a  patent  to 
either,  was  within  the  general  jurisdiction 
and  authority  of  the  Land  Department,  and 
cannot  be  controlled  or  restrained  by  man- 
damus or  injunction.  After  the  patent  has 
ODce  been  issued,  the  original  contest  is  no 
longer  within  the  jurisdiction  of  the  Land 
Department.  The  patent  conveys  the  legal 
title  to  the  patentees;  and  cannot  be  revoked 
or  set  aside,  except  upon  judicial  proceedings 
instituted  in  behalf  of  the  United  States. 
The  only  remedy  of  Emblen  is  by  bill  in 
e<|uity  to  charge  Weed  with  a  trust  in  his 
favor.  All  this  is  clearly  settled  by  previ- 
ous decisions  of  this  court,  including  some 
of  those  on  which  the  petitioner  most  relies'' 
— i-iting  Johnson  v.  Towsley,  13  Wall.  72,20 
l]h.  ed.  485;  *Moore  v.  Rohhins,  06  U.  S.  530, 
24  L.  ed.  848;  Marqurz  v.  Frishir,  101  U.  8. 
473,  25  L.  ed.  800;  St.  Louis  Smelting  d  Ref, 
Co.  V.  Kemp,  104  U.  S.  636,  20  L.  ed.  875; 
Steel  V.  St.  Louis  Smelting  d  Ref.  Co.  106  U. 
S.  447,  27  L.  ed.  226,  1  Sup.  Ct,  Rep.  389; 
Monroe  Cattle  Co.  v.  Becker,  147  U.  S.  47,  37 
L.  ed.  72.  13  Sup.  Ct.  Rep.  217;  Turner  v. 
Sawyer,  150  U.  S.  578,  586,  37  L.  ed.  1189, 
1191,  14  Sup.  Ct.  Rep.  192.  So  far  from 
militating  against  the  doctrine  of  the  i/c- 
Daid  Ccise  the  above  observations  sustain  the 
views  there  expre9.*jed.  The  patent  referred 
to  in  the  Emhlen  Case  was  a  formal,  regular 

fatent,  designed  to  pass  the  title  of  the 
inited  States,  and  to  invest  the  patentee 
with  all  the  rights  of  the  United  States  in 
the  land. 

In  Germania  Iron  Co.  v.  United  States, 
105  U.  S.  379,  383,  41  L.  ed.  754,  756,  17 
Sup.  Ct.  Rep.  337,  the  question  was  whether 
the  court  could  by  decree,  in  a  writ  brought 
by  tlie  United  States,  cancel  a  patent  that 
had  been  issued  by  inadvertence  and  mis- 
take, and  thereby  restore  the  jurisdiction  of 
the  Land  Department  to  determine  such  dis- 
puted questions  of  fact  as  involved  the  title 
to  the  land  patented.  That  suit  was  main- 
tained and  the  patent  was  canceled.  It  is 
dear  that  the  decision  has  no  bearing  on  the 
question  now  before  us. 

In  Payne  v.  Robertson  the  question  as  to 
the  right  to  maintain  a  suit  directly  agjiinst 
the  town  site  trustees  for  the  purpose  of  de- 
vestiii<;  thcni  of  the  title  to  tlie  land  in  dis- 
pute does  not  appear  to  have  been  raised  by 
the  parties;  it  certainly  was  not  decided  by 
the  court.  The  sole  question,  the  court  took 
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care  to  say,  was  whether,  by  reason  of  his 
entry  into  the  territory,  and  his  presence 
there,  under  the  circumstances  stated,  the 
plaintiff,  who  was  a  deputy  marshal  of  the 
United  States,  was  disqualuied  from  making 
a  homestead  entry  immediately  upon  the 
lands  being  opened  for  settlement.  The 
court  held  against  the  plaintiff  on  that 
point,  and  thi^  beins  conclusive  of  the  case, 
the  judgment  of  this  court  was  placed  en- 
tirely upon  that  ground.  It  was  not  neces- 
sary to  go  farther  and  decide  the  question 
here  presented. 

Nor  is  there  anythincr  in  Wilcow  v.  Jack- 
son em  dem,  M'OonneU,  13  Pet  498,  10  L.  ed. 
264,  and  United  8iaie$  ▼.  Sehunt,  102  U.  S. 
402,  26  L.  ed.  173,  at  all  in  conflict  with  the 
decisions  in  the  above  cases.  Both  the  Wil- 
cow and  Schurz  Cases  recognir.e  the  principle 
that  after  the  title  to  public  lands  *has[126] 
passed  from  the  United  States,  that  is,  after 
the  Land  Department  has  performed  the  last 
act  in  the  series  necessary  to  pass  the  title  of 
the  |;ovemment,  the  courts  will,  as  between 
parties  asserting  conflicting  rights  in  such 
lands,  determine,  bv  appropriate  ludicial  pro- 
ceedings,  which  of  the  parties  has  the  bet- 
ter rignt.  But  those  cases  equally  recognize 
the  principle  that  the  courts  will  not  inter- 
fere with  the  Land  Department  in  its  control 
and  disposal  of  the  public  lands,  under  the 
legislation  of  Congress,  so  lon^  as  the  title 
in  any  essential  sense  remains  in  the  United 
States. 

Without  further  reference  to  authorities, 
we  adjudge  that,  until  the  title  to  lands 
within  any  town  site  boundary  has  been  fi- 
nally disposed  of  as  provided  in  the  act  of 
1890,  no  suit  can  be  maintained  against  the 
town  site  trustees  to  devest  them  of  the  title 
held  by  them  in  trust  for  occupants  under 
that  act;  although  a  town  site  occupant, 
after  receiving  title  under  the  act,  may  be 
sued  by  anyone  claiming  to  have  acquired, 
under  the  homestead  laws,  a  right  to  the 
lands  prior  and  superior  to  that  held  by  the 
town  site  trustees  for  the  use  and  benefit  of 
town  site  occupants. 

The  decree  of  the  Supreme  Court  of  Okla- 
homa is  affirmed. 

Mr.  Justice  Wl&ite  dissented. 

Mr.  Justice  MoKenna  did  not  liear  the 
argument  of  this  case  nor  participate  in  the 
decision. 


*A.  D.  JAMES,  United  States  Marshal  for  [127] 
the   Western   District  of  Kentuckyi  and 
The  United  States,  AppU., 
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HENRY  BOWMAN, 

(See  8.  C.  Reporter's  ed.  127-142.) 

Constitutioncil  law — power  of  Congress  un- 
der 15th  Amendment — validity  of  statute 
against  wrongful  individual  aots—^rxhery 
of  negro  voters — statutory  construction — 
limiling  operation  to  sustain  validity. 
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Stat.  I  5507  (U.  8.  Comp.  SUt.  1001,  p. 
8712),  for  the  paniBhment  of  IndlvldualB  who, 
by  means  of  bribery,  prerent  persons  to  whom 
the  right  of  suffrage  Is  guaranteed  by  U.  S. 
Const  15th  Amend,  from  exercising  that 
right,  cannot  be  sustained  as  an  exercise  of 
the  power  granted  to  Congress  by  such 
Amendment,  to  prevent  the  denial  of  such 
right  by  state  action. 
a.  The  operation  of  U.  8.  BeT.  SUt.  i  5507 
(U.  8.  Comp.  Stat.  1901,  p.  8712),  which  was 
manifestly  enacted  to  punish  the  bribery  at 
all  elections,  state  and  Federal,  of  persons 
guaranteed  the  right  to  TOte  by  U.  S.  Const 
15th  Amend.,  cannot  be  limited  by  Judicial 
construction,  for  the  purpose  of  sustaining  its 
constitutionality,  to  the  bribery  of  voters  at 
elections  for  Federal  officers. 

[No.  213.] 
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APPEAL  from  the  District  Court  of  the 
United  States  for  the  Western  District 
of  Kentucky  to  review  a  judgment  grahtins 
a  writ  of  habeas  corpus  to  a  person  indicted 
for  bribing  negro  voters  to  refrain  from  vot- 
ins;,  in  violation  of  U.  S.  Rev.  Stat.  |  5507. 
Affirmed. 

Statement  by  Mr.  Justice  Brewer  t 

In  December,  1900,  an  indictment  was 
found  by  the  United  States  district  court  for 
the  district  of  Kentuckv  against  the  appel- 
lee, Henry  Bowman,  and  one  Harry  Weaver, 
based  upon  S  5507  of  the  Revised  Statutes  of 
the  United  States  (U.  S.  Comp.  Stat.  1901, 
p.  3712).  The  indictment  charged,  in  sub- 
stance, that  certain  "men  of  African  descent, 
colored  men,  negroes,  and  not  white  men,"  be- 
ing citizens  of  Kentucky  and  of  the  United 
States,  were,  by  means  of  bribery,  unlawful- 
ly and  feloniously  intimidated  and  prevent- 
ed from  exercising  their  lawful  right  of  vot- 
ing at  a  certain  election  held  in  the  fifth 
oongresaional  district  of  Kentucky  on  the 
8th  day  of  November,  1898,  for  the  election 
ot  a  representative  in  the  Fifty-sixth  Con- 
gress of  the  United  States. 
[128]  *No  allegation  is  made  that  the  bribery 
was  because  of  the  race«  color,  or  previous 
condition  of  servitude  of  the  men  bribed. 
The  appellee,  Henry  Bowman,  having  been 
arrested  and  held  in  default  of  bail,  sued 
out  a  writ  of  habeas  corpus  on  the  ground  of 
the  unconstitutionality  of  S  5507.  The  dis- 
trict judge  granted  the  writ,  following  re- 
luctantly the  decision  of  the  circuit  court  of 
appeals  for  the  sixth  circuit,  in  Lackey  v. 
United  States,  53  L.  R.  A.  660,  46  C.  C.  A. 
189,  107  Fed.  114.  From  that  judgment  the 
government  has  taken  this  appeal. 

Section  5507  is  as  follows: 

"Sec.  5507.  Every  person  who  prevents, 
hinders,  controls,  or  intimidates  another 
from  exercising,  or  in  exerci-sing  the  riglit  of 


suffrage,  to  whom  that  right  is  guaranteed 
by  the  Fifteenth  Amendment  to  the  Consti- 
tution of  the  United  States,  l^  means  of 
bribery  or  threats  of  depriving  such  person 
of  employment  or  occupation,  or  of  ejecting 
such  person  from  a  rented  house,  lands,  or 
other  property,  or  by  threats  of  refusing  to 
renew  leases  or  contracts  for  labor,  or  faj 
threats  of  violence  to  himself  or  family, 
sliall  be  punished  as  provided  in  the  preced- 
ing section.'*' 

The  15th  Amendment  provides: 

"Sec.  1.  The  right  of  citizens  of  the 
United  States  to  vote  shall  not  be  denied  or 
abridged  by  the  United  States  or  by  ai^ 
state  on  account  of  race,  color,  or  previous 
condition  of  servitude. 

"Sec.  2.  The  Congress  shall  have  power  to 
enforce  this  article  by  appropriate  legisla- 
tion." 

•  Solicitor  General  Hoyt  argued  the  cause, 
and,  with  Mr.  W.  R.  Harr,  filed  a  brief  for 
appellants: 

The  power  of  Congress  over  Federal  elec- 
tions is  not  derived  primarily  or  entirely 
from  the  15th  Amendment,  which  is  said  to 
be  the  exclusive  source  of  its  authority  to 
interfere  at  state  elections,  but  comes  from 
other  provisions  of  the  Constitution. 

Ex  parte  Yarhrcugh,  110  U.  S.  051.  28  L 
ed.  274,  4  Sup.  a.  Rep.  152. 

The  extent  of  the  authority  possessed  by 
Congress  over  its  own  elections  has  been  con- 
clusively determined  by  the  decisions  of  thii 
court. 

Ex  parte  Hiehold,  100  U.  S.  371,  25  L.  ed. 
717;  Ex  parte  Clarke,  100  U.  S.  399,  25  L 
ed.  715:  Ex  parte  Yarhrough,  HO  U.  S.  dol, 
28  L.  ed.  274,  4  Sup.  Ct.  Rep.   152. 

The  principles  announced  in  Ex  parte  Yar- 
hrough,  110  U.  S.  651,  28  L.  ed.  274,  4  Sup. 
Ct.  Rep.  152,  are  decisive  of  the  questioM 
presented  by  tliis  record. 

Citizens  of  the  United  States,  without  ^^ 
gard  to  race,  color,  or  previous  condition  of 
servitude,  who  are  otherwise  qualified  to 
vote,  are  the  persons,  and  the  only  persons, 
to  whom  the  right  of  suffrage  is  guaranteed 
by  the  15th  Amendment,  and  consequently 
tlie  persons  referred  to  in  U.  S.  Rev.  Stat,  f 
5507   (U.  S.  Comp.  Stat.  1901,  p.  3712). 

Slaughter  House  Cases,  16  Wall.  37,  71, 
72,  21'  L.  ed.  402,  407;  United  States  t. 
Reese,  92  U.  S.  214,  23  L.  ed.  663. 

The  propriety  of  referring  to  the  act  from 
which  a  section  of  the  Revised  Statutes  i« 
taken,  for  the  purpose  of  ascertaining  iti 
meaning,  where  any  ambiguity  exists,  h«« 
been  often  affirmed  by  this  court. 

Ex  parte  Crotr  Dog,  109  U.  S.  556,  «J 
nont.  Ex  parte  Kang-Oi-Shun-Ca,  27  t.  «• 
1030,  3  Sup.  Ct.  Rep.  396 ;  United  State$  t. 
Le  Bris.  121  U.  S.  278.  30  L.  ed.  946,  7  Suj). 
Ct.  Rep.  894;  United  States  v.  Hirsch,  100 
U.  S.   33,  25  L.  ed.  5.39 ;    United  States  v. 


State  '•»  rel.  Clements  v.  Humphreys   (Tex.)   6 
li.  R.  A.  217. 

On   the  cofMfrtiofiofi  and  effect  of  the  jath 
Amendment    to    the    Federal    Conntltution — r«»o 
note  to  United  States  v.  Reese,  23  1^.  ed.  U.  8. 
5G3. 
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On  construction  of  statutes — see  notes  to 
Hljfjfs  v.  Palmer  (N.  Y.)  5  L.  R.  A.  340; 
Vnlted  Htates  v.  Saunders.  22  L.  ed.  U.  S.  T8«: 
Malllord  v.  l^iwrenco.  14  L.  ed.  U.  8.  925,  an* 
Ulake  V.  National  City  liank,  28  U.  ed.  U.  & 
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Bowen,  100  U.  S.  508,  513,  25  L.  ed.  631, 
632. 

The  title  of  an  act  may  be  considered  in 
determining  the  intention  of  the  legislature. 

Church  of  Holy  Trinity  v.  United  States, 
143  U.  S.  437,  462,  36  L.  ed.  226,  229,  12 
Sup.  Ct.  Rep.  511;  Coosaw  Min.  Co.  v.  South 
Carolina,  144  U.  S.  550,  563,  36  L.  ed.  537, 
642,   12  Sup.  Ct.  Rep.  689. 

The  fact  that  the  section  in  wliich  an  am- 
biguity is  found  is  {>enal  in  its  nature,  and 
therefore  to  be  construed  strictly,  does  not 
preclude  resort  to  the  original  act  for  the 
purpose  of  discovering  the  legislative  inten- 
tion. 

United  States  v.  Locher,  134  U.  S.  624, 
626,  33  L.  ed.  1080,  1082,  10  Sup.  Ct.  Rep. 
625. 

The  neccssarv  effect  of  the  15th  Amend- 
ment  in  prohibiting  discrimination  against 
citizens  of  the  United  States  in  the  matter 
of  voting  because  of  their  race,  color,  or  pre- 
vious condition  is  to  secure  or  guarantee 
that  right  to  all  such  citizens,  of  whatever 
color,  white  as  well  as  black,  who  are  other- 
wise qualified  under  the  st^ite  law  to  exer- 
cise it. 

Ex  parte  Yarbrough,  110  U.  S.  665,  28  L. 
ed.  279,  4  Sup.  Ct.  Rep.  152. 

Mr.  Swagar  Sherley  argued  the  cause, 
and,  with  Mr.  W.  B.  Dixon,  filed  a  brief  for 
appellee: 

The  15th  Amendment  is  the  only  source 
of  pow^er  that  Congress  has  as  to  state  elec- 
tions ;  and  both  as  to  state  and  Federal 
elections  the  power  it  confers  upon  .Congress 
for  the  punishment  of  offen-ses  against  the 
suffrage  is  limited  to  offenses  against  citi- 
jBcns  because  of  race  prejudice,  etc.,  and  when 
committed  by  the  United  States  or  a  state, 
or  some  oflicer  or  agent  of  the  United  States 
or  a  state. 

United  States  v.  Reese,  92  IT.  S.  214,  23 
L.  ed.  563;  United  States  v.  Cruikshank,  1 
Woods,  308,  Fed.  Cas.  No.  14,897;  United 
States  V.  Cruikshank,  92  U.  S.  555,  23  L.  ed. 
592. 

U.  S.  Rev.  Stat.  §  5507  (U.  S.  Comp.  Stat. 
1901,  p.  3712),  upon  which  the  indictment 
is  founded,  is  based  by  its  terms  upon  the 
16th  Amendment,  but  is  not  appropriate  leg- 
islation thereunder. 

Lackey  v.  United  States,  53  L.  R.  A.  660, 
46  C.  C.  A.  189,  107  Fed.  114. 

It  is  not  within  the  province  of  the  courta 
to  so  limit  a  statute  by  judicial  construc- 
tion as  to  make  it  operate  only  as  to  that 
which  Congress  may  rightfully  prohibit  and 
punish. 

United  States  v.  Reese,  92  U.  S.  214,  23 
L.  ed.  563 ;  Trademark  Cases,  100  U.  S.  82, 
sub  nom.  United  States  v.  Steffens,  25  L.  ed. 
550;  United  States  v.  Harris,  106  U.  S.  629, 
27  L.  ed.  290,  1  Sup.  Ct.  Rep.  601. 

« 

Mr.  Justice  Brewer  delivered  the  opin- 
ion of  the  court: 

The  single  question  presented  for  our  con- 
sideration is  whether  S  6507  can  be  upheld 
iSGJas  a  valid  enactment,  for,  if  *not,  the  indict- 
ment must  also  fall,  and  the  defendant  was 
rightfully  discharged.  On  its  face  the  sec- 
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tion  purports  to  be  an  exorcise  of  the  power 
granted  to  Congress  by  the  15th  Amend- 
ment, for  it  declares  a  ptmishment  upon 
anyone  who,  by  means  of  bribery,  preyents 
another  to  whom  the  right  of  suffrage  is 
guaranteed  by  such  amendment  from  exer- 
cising that  right.  But  that  amendment  re- 
lates solely  to  action  "by  the  United  States 
or  by  any  state,"  and  does  not  contemplate 
wrongful  individual  acts.  It  is  in  this  re- 
spect similar  to  the  following  clauses  in  the 
14th  Amendment: 

"No  state  shall  make  or  enforce  any  law 
which  shall  abridge  the  privileges  or  immu- 
nities of  citizens  of  the  United  States ;  nor 
shall  any  state  deprive  any  person  of  life, 
liberty,  or  property  without  due  process  of 
law;  nor  deny  to  any  person  within  its  ju 
risdiction  the  equal  protection  of  the  laws. 

Each  of  these  clauses  has  been  often  held 
to  relate  to  action  bv  a  state,  and  not  by  in- 
dividuals. As  said  in  Virginia  v.  Rives,  100 
U.  8.  313,  318,  9uh  nom.  Ex  parte  Virginia^ 
25  I.,  ed.  667,660: 

"The  provisions  of  the  14th  Amendment 
of  the  Constitution  we  have  quoted  all  have 
reference  to  state  action  exclusively,  and 
not  to  any  action  of  private  individuals." 

Again,  in  Em  parte  Virginia,  100  U.  8. 
339,  346,  26  L.  ed.  676,  679: 

"They  have  reference  to  actions  of  the  po- 
litical body  denominated  a  state,  by  what- 
ever instruments  or  in  whatever  modes  that 
action  may  be  taken.  A  state  acts  by  its 
legislative,  its  executive,  or  its  judicial  au- 
thorities. It  can  act  in  no  other  way.  The 
constitutional  provision,  therefore,  must 
mean  that  no  agency  of  the  state,  or  of  the 
officers  or  aeents  by  whom  its  powers  are 
exerted,  shall  deny  to  any  person  within  its 
jurisdiction  the  equal  protection  of  the 
laws." 

Again,  in  United  States  ▼.  Oruikahank,  92 
U.  S.  642,  664,  23  L.  ed.  688,  692: 

"The  14th  Amendment  prohibits  a  state 
from  denying  to  any  person  within  its  ju- 
risdiction the  equal  protection  of  the  laws; 
but  this  provision  does  not,  any  more  than 
the  one  which  precedes  it,  and  which  we 
have  just  considered,  add  anything  to  the 
rights  which  one  citizen  has  under  the  Con- 
stitution against  another.  The  equality  of 
the  rights  of  citizens  is  a  principle  of  repub- 
licanism. Every  republican  government  *ls[137] 
in  dut^  bound  to  protect  all  its  citizens  in 
the  enjoyment  of  this  principle,  if  within  its 
power.  That  duty  was  originally  assumed 
by  the  states;  and  it  still  remains  there. 
The  only  obligation  resting  upon  the  United 
States  is  to  see  that  the  states  do  not  deny 
the  right.  This  the  amendment  guarantees, 
but  no  more.  The  power  of  the  national 
government  is  limitea  to  the  enforcement  of 
this  guaranty." 

In  Civil  Rights  Cases,  109  U.  S.  3,  13,  27 
L.  ed.  835,  840,  3  Sup.  Ct.  Rep.  18,  22: 

"And  so  in  the  present  case,  until  some 
state  law  has  been  passed,  or  some  state  ac- 
tion through  its  officers  or  agents  has  been 
taken,  adverse  to  the  rights  of  citizens 
sought  to  be  protected  by  the  14th  Amend- 
ment, no  l^slation  of  the  United  States  un 
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der  said  amendment,  nor  any  proceeding;  un- 
der such  legislation,  can  be  called  into  ac- 
tiyity;  for  the  prohibitions  of  the  amend- 
ment are  against  state  laws  and  acts  done 
under  state  authority.  Of  course,  legisla- 
tion may,  and  should,  be  provided  in  advance 
to  meet  the  exigency  when  it  arises ;  but  it 
should  be  adapted  to  the  mischief  and  wrong 
which  the  amendment  was  intended  to  pro- 
vide against;  and  that  is,  state  laws,  or 
state  action  of  some  kind,  adverse  to  the 
rights  of  the  citizen  secured  by  the  amend- 
ment. Such  legislation  cannot  properly  cov- 
er the  whole  domain  of  rights  appertaining 
to  life,  liberty,  and  property,  defining  them 
and  providing  for  their  vindication.  That 
woula  be  to  establish  a  code  of  municipal 
law  regulative  of  all  private  rights  between 
man  and  man  in  society.  It  would  be  to 
make  Congress  take  the  place  of  the  stato 
legislatures,  and  to  supersede  them.  It  is 
absurd  to  affirm  that,  because  the  rights  cf 
life,  liberty,  and  property  (which  include  all 
civil  rights  that  men  have)  are  by  the 
amendment  sought  to  be  protected  against 
invasion  on  the  part  of  tne  state  without 
due  process  of  law,  Congress  may  therefore 
provide  due  process  of  law  for  their  vindica- 
tion in  every  case ;  and  that,  because  the  de- 
nial by  a  state  to  any  persons  of  the  equal 
protection  of  the  laws  is  prohibited  by  the 
amendment,  therefore  Congress  may  estab- 
lish laws  for  their  equal  protection.  In  fine, 
the  legislation  which  Coi^ess  is  authorized 
to  adopt  in  this  behalf  is  not  ^neral  legis- 
lation upon  the  rights  of  the  citizen,  but  cor- 
rective legislation;  that  is,  such  as  may  be 
[1381nece8sary  *and  proper  for  counteracting  such 
laws  as  the  states  may  adopt  or  enforce,  and 
which,  by  the  amendment,  they  are  prohib- 
ited from  making  or  enforcing,  or  such  acts 
and  proceedings  as  the  states  may  commit 
or  take,  and  which,  by  the  amendment,  they 
arc  prohibited  from  committing  or  taking." 

United  States  v.  Harris,  106  U.  S.  629, 
039,  27  L.  ed.  290,  294,  1  Sup.  Ct.  Rep.  601, 
609: 

''The  language  of  the  amendment  does  not 
leave  this  subject  in  doubt.  When  the  state 
has  been  guilty  of  no  violation  of  it»  provi- 
sions; when  it  has  not  made  or  enforced  any 
law  abridging  the  privileges  or  immunities 
of  citizens  of  the  United  States;  when  no 
one  of  its  departments  has  deprived  any  per- 
son of  life,  liberty,  or  property  without  due 
process  of  law,  or  denied  to  any  person  with- 
in its  jurisdiction  the  equal  protection  of 
the  laws;  when,  on  the  contrary,  the  laws 
of  the  state,  as  enacted  by  its  legislative, 
and  construed  by  its  judicial,  and  adminis- 
tered by  its  executive,  departments,  recog- 
nize and  protect  the  rights  of  all  persons, — 
the  amendment  imposes  no  duty,  and  confers 
no  power,  upon  Congress." 

See  also  Slaughter- House  Cases,  16  Wall. 
30,  21  L.  ed.  394:  Scott  v.  McNeul,  154  U. 
S  .34,  45.  38  L.  ed.  896,  901,  14  Sup.  Ct.  Rep. 
11U8;  t'hicaqo,  H.  d  Q.  R.  Vo.  v.  Chicago, 
lOG  U.  S.  220,  233,  41  L.  ed.  979,  983,  17 
Sup.  Ct.  Rep.  681. 

But  we  are  not  left  alone  to  this  reu<«oning 
from  analogy.  The  15th  Amendment  itself 
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has  been  considered  by  this  court,  and  the 
same  limitations  placed  upon  its  provisions. 
In  United  States  v.  Reese,  92  U.  S.  214,  217» 
23  L.  ed.  563,  564,  we  said: 

"TTie  15th  Amendment  does  not  confer 
the  right  of  suffrage  upon  anyone.  It  pre- 
vents the  states,  or  the  United  States,  how- 
ever, from  giving  preferencct  in  this  partie- 
ular,  to  one  citizen  of  the  United  States  ow 
another  on  account  of  race,  color,  or  previ- 
ous condition  of  servitude.  Before  its 
adoption  this  could  be  done.  It  was  as 
much  within  the  power  of  a  state  to  exclude 
citizens  of  the  United  States  from  voting  od 
account  of  race,  etc.,  as  it  was  on  account 
of  age,  property,  or  education.  Now  it  is 
not.  If  citizens  of  one  race  having  certain 
qualifioations  are  permitted  by  law  to  vote, 
those  of  another  having  the  same  qualificA- 
tions  must  be.  Previous  to  this  amend- 
ment, there  was  no  constitutional  guaranty 
against  this  discrimination;  now  there  is. 
It  follows  thut  the  'amendment  has  invested!  139 
the  citizens  of  the  United  States  with  a  new 
constitutional  right  which  is  within  tJie  pro- 
tecting power  of  Congress.  That  right  is 
exemption  from  discrimination  in  the  exer- 
cise of  the  elective  franchise  on  account  of 
race,  color,  or  previous  condition  of  servi- 
tude. This,  under  the  express  provisions  of 
the  2d  section  of  the  Amendroent,  Congress 
may  enforce  by  'appropriate  legislation.*  ** 

In  passing  it  may  be  noticed  that  this 
indictment  charges  no  wrong  done  by  the 
state  of  Kentucky,  or  by  anyone  acting  un- 
der its  authority.  The  matter  complained 
of  was  purely  an  individual  act  of  the  de- 
fendant. Nor  is  it  charged  that  the  bribery 
was  on  account  of  race,  color,  or  previous 
condition  of  servitude.  True,  the  parties 
who  were  bribed  were  alleged  to  be  "men 
of  African  descent,  colored  men,  negroes,  and 
not  white  men,"  and  again,  that  they  were 
"persons  to  whom  the  right  of  suffrage  and 
the  right  to  vote  was  then  and  there  guar- 
anteed by  the  1 5th  Amendment  to  the  Con- 
stitution of  the  United  States."  But  this 
merely  describes  the  parties  wronged  as 
within  the  classes  named  in  the  amendment 
They  were  not  bribed  because  they  were  col- 
ored men,  but  because  they  were  voters.  No 
discrimination  on  account  of  race,  color,  or 
pre\ious  condition  of  servitude  is  cliarged. 

These  authorities  show  that  a  statute 
which  purports  to  punish  pui-ely  individual 
action  cannot  be  sustained  as  an  appropriate 
exercise  of  the  power  conferred  by  the  15tb 
Amendment  upon  Congress  to  prevent  ac- 
tion by  the  state  through  some  one  or  more 
of  its  official  represenUtives,  and  that  an 
indictment  which  charges  no  discriminatioa 
on  account  of  race,  color,  or  previous  condi- 
tion of  servitude  is  likewise  destitute  of 
support  by  such  amendment. 
.  But  the  contention  most  earnestly  pressed 
is  that  Congress  has  ample  power  in  reepect 
to  e1ectioni§  of  representativea  in  Congress; 
tlint  the  election  which  was  held,  and  at 
which  this  bribery  took  place,  was  such  an 
election ;  and  that  tlierefore  under  such  gen- 
eral power  this  statute  and  this  indictment 
can  be  sustained.    The  difficulty  with  this 
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contention  ii  thnt  Conf>rcn«  lias  not  bj  thit  wnrdn  tliat  are  in  the  iectjon,  but  bf  insert- 
Mrtfon  Hcted  in  the  eierciac  of  such  power  irg  those  that  Bie  not  now  there.  Each  oT 
It  is  not  legislation  in  respect  to  election!  the  <iGctionB  must  stand  ta  a  whole  or  f»ll 
OJof  Feder.il  •officers,  but  in  levelod  at  ail  altogether.  The  language  is  plain.  There  is 
elections,  state  or  Federal,  and  it  doet  no  room  for  construction,  unless  It  lie  MS  to 
not  purport  to  punish  bribcrr  of  anj  the  effect  of  the  Constitution.  The  question, 
voter,  but  siiui.ly  of  those  named  in  the  IStb  then,  to  be  determined  ia,  whether  we  c«n 
Amendment.  On  its  face  it  is  clearly  an  at  introduoe  words  of  limiUtion  into  a  penal 
teinpt  to  exercise  power  suppoaed  to  be  con-  atottite  so  as  to  make  it  specific,  when,  aa 
ferieil  by  tlie  16tli  Amendment  in  respect  expressed,  it  ia  general  only. 
to  all  elections,  and  not  in  pursuance  of  the  "  It  would  certainly  be  dangerous  if  the 
fBDcral  control  by  Congress  over  particular  legislature  could  aet  a  net  large  enough  to 
Sections.  To  change  Uiia  itatute,  enacted  catch  all  possible  ofTendera,  aid  leave  it  to 
to  punish  bribery  of  persons  named  in  the  the  courts  to  step  inside  ajid  say  who  could 
16th  Amendment  at  all  elections,  to  a  stat-  be  rightfully  detained  and  who  should  be  set 
ute  punishing  bribery  of  any  voter  ^t  cer-  ^t  targe.  This  would,  to  some  extent,  aub- 
tain  eleotiona  would  be  in  effect  Judicial  stitute  the  Judicial  for  the  legisUtire  de- 
l^Hlation.  It  would  be  wresting  the  atat-  partment  of  the  government  ...  To 
nto  from  the  purpose  with  which  it  was  limit  this  itotuto  in  the  nuuiner  now  asked 
enacted  and  making  it  serve  another  pur-  for  would  be  to  make  a  new  law,  not  to  en- 
pose.  Doubtless  even  a  criminal  statute  torce  an  old  one.  This  is  no  part  ol  our 
may  be  good  in  part  and  bnd  in  part,  provid-  duty." 

Ing  the  two  can   be  clearly  separated,  and        Again,  in  the  Trade-Mark  Oatei,  100  U.  8. 

it    is    apparent    that    the    legislative    body  82.  mib  »om.   Onited  Stalet  v.  Steffon«,  25 

would    have   enacted    the   one   without   the  ^-  «'■   ^BO.  the  validity  of  an   indictment 

other,   hut  there  are   no  two  parts  to  this  under  the  4th  and  6th  aectiona  of  the  act  of 

•tatute.     If  the  contention  be  sustained,  it  P""/™",,**,  PI'"o'f^,  ^V,'",".",*''?'""!-.**? 

is  simply  a  transformution  of  the  statute  in  trademarks  (19  Stat,  at  L.  Ul,  chap.  Z,4) 

ito  single  purpose  and  scope,     Tl.is  question  *"   "'"^'deped      The   congressional   enact, 

has  been  bv  this  court  in  two  caaea  carefullv  '"^"**'  "'  '"■'  *'™"  attempted  to  authorize 

considered  and  fully  determined.    In  United  \"^^'^'   generally,   and   the   statute   re- 

SlaU»  y.  «eMe,  02  U.  S.  214,  23  L.  ed.  563,  Jfj^  *«,  was  equally  general.     It  waa  held 

there  was  an  imlictment  one  count  of  which  **"*   ""''*''   ^'^   Constitution   Congress   did 

««3  bused   upon   the  3d  and   nnother  upon  ""*  Ji-ve  control  over  the  subject  of  trad e- 

the  4lh  seetiim  ol  the  act  of  May  31,  1870  ^"1"  Sf""'^"?-  "!"*•.  "'"""«,*?,  ""^  ™"- 

(10  Stat,  at  I.  140,  chap.  114,  O   S,  Comp.  '*"^"'"  ''^Jl'',*"^  '"""it^,^^'''  ''  *'"'•  "* 

Stnt.  IDOl,  p.  500)   the  5t!i  section  of  whiA  ""i^'P"  ^^vil"         ^'  ^1  '\t.  .  u  r. 

act  ia  substantially  repeated  in  t  5507,  Rev.  ,       ^^  •"»  ^^  •«R»f»tf'l  ."«*  «  Congrej« 

Stnt.   (U.  S.  Coinp.  Stat.  1901,  p.  3712  .    It  '""'  PO"*""  *?.!."?"'?'*  t™^ra»r>'9  «sed  in 

U  true  that,  as  sUted,   |   4  c^ntoins  "  no  ^f"""""  with  foreign  nations  and  among 

words  of  limitation  or  reference,  even,  thai  ''?^ '**T7  ■  "^w'  ,  "tatutes  shall   be 

aan  be  conotiued  as  manif^Ung  any  inlen-  '"■'<!  ^»'"'  '"  *^*L?^*^  °'  '*^''  ''  "*  ',""■" 

tion  to  confine  its  provisions  to  the  terms  '^er.     .     .     .     While   it   may   be   true   tl.at 

of  the   ISth  A.lien,lment.     That  section  hai  "'i""  "n*  P*^  of  a  aUtuto  is  valid  and  con- 

for  its  object  the  punishment  of  all  persons  "titutional,  and  another  part  is  unconatitu- 

who  bv   force.  biiWiy,  etc..  hinder,  delay,  ''""*!  and  void,  the  court  may  enforce  the 

eto.,  any  person  from  quiilitying  or  voting,"  valid  part  where  they  are  distinctly  separa- 

And  it  ia  also  true  that  the  government  eJ>-  We,  so  that  each  can  stand  alone,  it  Is  not 

pronely    waived    the    consideration    of     all  within  the  judicial  province  to  give  to  the 

claims  not  arising  out  of  the  enforcement  of  'words  used  by  Congress  a  narrower  meaninfrl  142] 

the    15lh    Aniei'ilnicnt   to   the   Constitution,  than  they   are  manifestly  intended  to  bear 

Kevei'thclesa  the  decision  is  directly  in  point,  in    order    that    crimes    may    be    punished 

We  said   (p.  221,  L.  ed.  p.  505} :  which   are  not   deaciibed   in   language   that 

"  ^Ve  ore,  tlicvcfore,  directly  called  upon  lirings     tbem     within     the     constitutional 

to  decide   whether   a   penal  statute  enacted  power   of    that    body.      This   precise    point 

by  Congrvsii.  •'itli  its  limited  powers,  whirli  tvaa    decided    In    United    States    v.    Reese, 

is  fn  geneial  language  broad  enough  tocovei  92  U.  S.  214,  23  L.  ed.  503.     In  that  ease 

wi'on^ul  nets  without  aa  well  as  within  the  Congress   had   passed   a   statute    punishing 

cniixtitutionul    Jiiri'dlrtion.  can    be    limited  election  officers  who  should  refuse  to  any  per- 

Ia-   judicial  oonHtruction   so  as  to   moke   it  son  lawfully  entitled  to  do  so  the  right  to 

jo|ierate  'only  on  that  which  Congress  may  ?aat  his  voto  at  an  election.    This  court  was 

rightfully   prohibit   and   punish.      For   thb-  ]f  the  opinion  thiit,  as  regarded  the  section 

purpose,  we  must  lake  these  sections  of  tbe  3f  the  statute  then  under  eonuderation.  Con- 

stotiito   as  they  are.     We  are   not  able  to  Tress  could  only  punish  such  denial  when  it 

rejc<'t  a  part  which  is  unconstitutional,  and  tvns  on  account  of  race,  color,  or  previous 

retuin  the  renmindpr,  because  it  is  not  pos  'ondition  of  servitude.     It  was  urged,  how- 

■ihle  to  scpnrnte  that  which   is  uuconstitn  ?ver.  thnt  the  general  description  of  the  of- 

tionnl.  if  there  lie  any  <tuch.  from  that  which  fciise   included   the   more   limited   one,   and 

ia  not.     The  proposed  elTect  in  not  to  be  at-  :hat  the  section  was  valid  where  such  was  in 

'   '      '     '  disregarding  fnrt    the   cause   of   denial.      But   the   court 
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Bsid  "   (and  then  follows  the  quoUtioD  wc  as  (  80  of  the  act  of  Julr  S4,  1897  (90  Stat, 

have  Alreadj  made  from  that  caae).  nt  L.  211,  chap.  11,  U.  S.  Comp.  Stat.  1901, 

Wo  deem  it  unnecessary  to  add  anything  p.  1091),  is  me  follows: 

to  the  views  expressed  in  Uiese  opinions.   Ws  "Sec.  22.  Tha.t  where  imported  materiaU 

are  fully  aeueible  of  the  great  wrong  which  on  which  duties  hare  been  paid  are  ueed  ia 

reaulta  from  bribery  at  elections,  and  do  the  manufacture  of  articles  manufactored  er 

not  question  the  power  of  Congreaa  to  pun-  produced  in  the  United  States,  there  shall 

ish  eucb  offenses  when  committed  in  respect  be  allowed  on  the  exportation  of  such  arli- 


to  the  election  of  Federal  offlcials.     At  the    clea  a  drawback  equal  in  amount  to  the  dn- 
same  time  it  is  all-important  that  a  crim-    tics  paid  on  the  materials  used,  less  ODejwr 
Inal  statute  should  define  clearly  the  offense    centum    of    such    duties:     Providei,    That 
which  it  purports  to  punish,  and  that  when    when  the  articles  exported  are  made  in  part 
so  defined  it  should  be  within  the  limits  of    'roni  domestic  materials  the  imported  mats- 
the  power  of  the  Itgislative  body  enacting  it.    ''^V'  '"'  *""  P*"^  "'  *''"  "*'='"•  ">»■*«  '«■ 
Congress  has  no  power  to  punish  bribery  at    "V*^     materials,  shall  so  appear  in  the  c(m- 
all  elections.     The  limits  of  ite  power  are    pleteJ  articles  that  the  quantity  or  meason 
in  respect  to  elections  in  which  the  nation    i''*™"'  ""^  be  ascertained :      And  protUH 
is  dinitly  interested,  or  in  which  some  nwn-    '"''"'"i'  ^/'  **"!  drawback  on  any  articli 
date   oi   the   natiDual    Constitution    is   die-    »ll?w«l  under  existing  law  sha^l  he  conti«. 
->^.»j    .-J  ~...^.  ._  „„.  .*  \t\^,t^  *„  ..L.      "*"  •'  ^^  '"t*  herein  provided.     That  tlw 
obeyed ;  aJ.d  courts  are  not  at  liberty  to  t^    imported  materials  used  in  the  manufnrtur. 
a  criminal  statute,  broad  and  comprehensive    ^,  production  of  articles  entitled  to  dr.,v- 
In  ite  terms  and  in  these  terms  bcyoml  the    tack  of  customs  duUes  when  exported  riall. 
power   of   Congress,   and   change   it   to   fit    i„  „|  „^^  „here  drawback  of  duties  psH 
some  particular  transaction  which  Congress    „„  8„(,h  materials  is  claimed,  be  identified, 
might  have  l^elatod  ^o^.^?*^!"^  «een  fit.    the  quantity  of  such  materiala  used  and  the 
mi.  ...J.        .  -a  ^L.  n.j      .  r,       .         a     ^^jj^^j.  ^(  duties  paid  thereon  shsll  be  Ur 
eertained,  the  fBct«  of  the  manufacture  « 
production  of  suoh  articles  in  *the  UniM[I41 
States  and  their  exportation  therefrom  shall 
be  determined,  sJid  the  drawback  doe  there 
on  shall  l>e  paid  to  the  manufacturer,  pro- 
ducer, or  exporter,  to  the  agent  of  either,  m 
to  the  person  to  whom  such  manufsctartr, 
'  producer,  exporter,  or  ajfcnt  shall  in  writin 

order  such  drawback  paid,  under  such  rnrH' 
[143]      'SWAN  4  FINCH  COMP.^XV.  Appt..        Jations   as  the    Secretary   of   the   Treawl^ 
*'■  shall  prescribe." 

UNITED  STATES.  During  the  years  1896,  1896,  ISBT,  the  tf- 

pellant,  a  corporation  engaged  in  busincM  u 
(See  8.  C.  Reporler'a  ed.  14S-14T.)  importer,  manufacturer,  and  exporter  of  «!• 

at  New  York  city  and  elsewhere  m  the  Units! 
II — goodi    SteteA,  having  used  in  the  manufacture  tli 
ccrtoin  kinds  of  lubricating  oils  importtd 
rape  seed  oil  on  which  duties  had  been  paid, 
The  at»wtiack  proTiasd  (or  bj  ibe  act  of  Con-    placed  on  board  of  vessels  bound  for  foreijri 
K1"rSnn  Tfil   »'if.«'J  f  i"*  ^>"/J  Y    W»,  lubricating  oils  so  manufactured,  ssd 

8.   Comp.   Stat.   1001,  p.  1991).  "on  the  ex-  ""ported   rape  seed  oil   used  therein.    Th 

portatlon"  o*  articles  manufactured  (roni  Im-  Treasury  Department  allowed  and  paid  tb 

poned  maierlila  on  which   duties   bad  been  drawback  on  such  manufactured  oils  aa  <nn 

paid,  will  not  be  allowed  on  goods  placed  on  shipped   to   foreign  countries  and  there  i* 

board  a  veaael  bound  (or  s  (orelgo  port,  to  be  landed,  but  refused  to  pay  any  on  BOcb  « 

Z  i*r™,°^r'S'„*5  fn  f^l^L^'Sr^  ^Z'  *e'e  pieced  on  board  for  ^  ^d  eonsumtd 

iSmia^"  in  use  on  the  vessels.     The  appellant  broKjM 

this  suit  in  the  court  of  claims  to  reeonf 

rHn   9Ka  1  ^^^  drawbaeks  on  the  last-named  oils.    Tint 

ino.  w»o.j  ^j^y^j  decided  against  it  (3T  Ct.  CT.  1011, 

flecided   iffflj,  J^en'"""    '"**    "Jecirion    this   appeal   »M 

APPEAL  from  the  Court  of  Claims  ti  _,. 

view  a  judgment  denying  the  right  to  tor"kp"™iiairi,': 

a  drawback  of  duties  on  goods  manufactured  jhe    word    "exportation"  has  two  nifaii- 

from  imported  materiala,  used  and  consumed  [ngs;     (i)  Its  primary,  general,  or  ee«rnti*l 

by   a  vessel  bound  to  a  foreign   port.     Af-  meaning— to  carry  or  send  out  of  a  pl««. 

firmed.  iu,j    jg)    n,  geconilary,  epeciflc.  or  e«p«i»l 
meuninj; — to  send  ont  from  one  couolry  t» 

Stetem<-iit  by  Mr.  Justice  Breweri  nnotlu'r. 

Section  22  of  the  act  of  August  27,  18!)!  .Miirriiv'4riiil(ili>)^csl  Diet,  title '-P.ipoKi" 

/S»  Stat,  at  L.  551,  chap.  349),  re-enacteJ  \Vi-I,>tter'j    Diet,    title    "Export;"    OntuiJ 
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Diet,  title  "Export;"  Standard  Diet,  title 
"Kxport;"  Anderson's  Diet,  title  **Export;" 
filack*H  Diet,  title  "Export." 

Whifli  lucaninp:  is  to  be  preferred  in  this 
statute  in  to  be  decided  by  finding  whieh  is 
more  in  nceord  with  the  purpose  of  the  stat- 
ute. 

Black,  Gonstr.  ft  Interpretation  of  Laws, 
p.  56. 

The  purpose  of  the  drawbaek  law  is  to 
place  tlic  American  manufacturer  in  a  po- 
sition equal  to  that  of  his  foreign  competitor 
in  those  markets  where  the  protective  tariff 
laws  of  the  United  States  can  give  no  advan- 
tage to  tlie  American. 

VampheU  v.  United  States,  107  U.  S.  407, 
27  L.  ed.  592,  2  Sup.  Ct.  Rep.  759 ;  Tide  Wa- 
ter Oil  Co.  v.  United  States,  171  U.  S.  210, 
216,  43  L.  ed.  139,  140,  18  Sup.  Ct.  Rep.  837 ; 
Schlitz  Brewing  Co,  v.  United  States,  35  Ct. 
CI.  110. 

Whenever  the  question  has  been  clearly 
presented  for  judicial  decision,  it  has  been 
uniformly  held  that  exportation  was  com- 
plete upon  leaving  the  port,  and  that  reland- 
ing  in  a  foreign  country  is  not  an  essential 
of  exportation. 

Sampson  v.  Peaslee,  20  How.  571,  15  L. 
ed.  1022;  Irvine  v.  Bedfield,  23  How.  170,  16 
L.  ed.  418;  Oreely  v.  Thompson,  10  How. 
225,  13  L.  ed.  397 ;  Forman  v.  Peaslee,  Fed. 
Cas.  No.  4,941;  Muller  v.  Baldwin,  43  L.  J. 
Q.  B.  N.  S.  164. 

The  essential  to  importation  is  entrance, 
juHt  as  the  essential  to  exportation  is  exit. 

Marriott  v.  Brunc,  9  How.  619,  13  L.  ed. 
282;  Lawder  v.  Stone,  187  U.  S.  281,  ante, 
178.  23  Sup.  Ct.  Rep.  79;  America/n  Sug- 
ar Jief.  Co,  V.  United  States,  181  U.  S.  610, 
45  L.  ed.  1024,  21  Sup.  Ct.  Rep.  830. 

Several  cases  in  this  court  have  laid  down 

the  principle  that  in  the  Constitution  the 

word  "export"  is  used  in  relation  to  foreign 

commerce,  and  not   interstate  or   domestic 

*bonimerce. 

Brown  v.  Maryland,  12  Wheat.  419,  6  L. 
ed.  678;  Woodruff  v.  Parhain,  8  Wall.  123, 
19  L.  ed.  382;  Broun  v.  Houston,  114  U.  S. 
622,  29  L.  ed.  257,  5  Sup.  a.  Rep.  1091; 
Dooley  v.  United  States,  183  U.  S.  151,  40 
L.  ed.  129,  22  Sup.  Ct.  Rep.  62. 

In  an  English  case  where  the  question 
arose  whether  "exportation*'  in  a  statute  in- 
eluded  domestic  trade,  it  was  defined  in  its 
broader  meaning  of  carrying  out  of  port. 

Stockton  d  D.  H.  Co.  v.  Barrett,  11  Clark 
k  F.  600. 

Where  goods  leave  the  United  States  only 
temporarily,  the  owner  intending  to  reland 
them  in  this  country,  there  is  no  exportation, 
because  the  intent  is  absent.  The  courts  hold 
the  purpose  of  permanent  absence  essential 
to  the  exportation. 

United  States  v.  The  Forrester,  Newber- 

?7,  Adm.  81,  Fed.  Cas.  No.  15,132;  Kidd  v. 
lagler,  54  Fed.  367;    Kennedy    v.    United 
States,  37  C.  C.  A.  25,  95  Fed.  127. 

Assistant  Attorney  General  Pradt  argued 
the  cause  and  filed  a  brief  for  appellee: 

It  is  to  be  assumed  that  tlie  words  and 
phrases  are  used  in  their  technical  meaning, 
if  they  have  acquired  one. 
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Endlich,  Interprctntion  of  Statutes,  §  2: 
hJx  parte  Half,  1  Pick.  261 ;  Brocket  v.  Ohio 
d  /'.  R.  Co.  14  Pa.  243,  53  Am.  Dec.  534; 
State  v.  Smith,  6  Humph.  396. 

This  rule  has  found  especial  application 
by  this  court  in  the  interpretation  of  stat- 
utes relating  to  tlie  revenue  laws. 

American  Xet  rf  Ticine  Co.  v.  Worthing- 
ton,  141  U.  S.  471,  35  L.  ed.  822,  12  Sup. 
Ct.  Rep.  55 ;  Two  Hundred  Chests  of  Tea,  9 
Wheat.  430,  438,  6  L.  ed.  128,  129;  Mad- 
dock  V.  Magone,  152  U.  S.  368,  38  L.  ed. 
482,  14  Sup.  Ct.  Rep.  588;  De  Jonge  v.  Ma- 
gone, 159  U.  S.  569,  40  L.  ed.  263,  16  Sup. 
Ct.  Rep.  119. 

The  word  "exportation"  has  a  well-known 
restricted  techmcal  meaning. 

Anderson,  title  "Export;"  Black,  title  "Ex- 
port;" Bouvier,  title  "Exportation;"  English 
( 1899),  title  "E.\portation;"  Jacobs-Tom lins, 
title  "Exportation;"  Rapalje  &  Lawrence, 
title  "Exportation;"  Wharton,  title  "Ex- 
portation;" Century,  title  "Export;"  Stan- 
dard, title  "Exportation;"  Webster,  title 
"Export." 

The  words  "imports,"  "exports,"  and  "ex- 
portation" have  frequently  received  judicial 
definition,  and  in  every  case  in  whicli  the 
words  were  employed  in  their  commercial 
sense  tliey  have  been  held  to  apply  to  for- 
eign commerce, — to  goods  shipped  from  one 
country  to  another  in  foreign  trade,  and  in 
no  such  instance  were  the  words  given  their 
general  meaning. 

Broirn  v.  Maryland,  12  Wheat.  419,  0  L. 
ed.  678;  Woodruff  v.  Parham,  8  Wall.  123, 
131,  19  L.  ed.  382,  384;  Dc  Lima  v.  UidtceU, 
182  U.  S.  176,  45  L.  ed.  1048,  21  Sup.  Ct. 
Rep.  743;  Kidd  v.  Flagler,  54  Fed.  307,  Re- 
versed in  24  C.  C.  A.  123,  45  U.  S.  App.  461, 
78  Fed.  ;I41;  United  States  v.  The  Forres- 
ter, Newberry,  Adm.  81,  Fed.  Cas.  No.  15,- 
132. 

The  essential  element  of  an  importation  or 
an  exportation,  in  its  constitutional  sense, 
is  the  intent  to  reland  the  goods  in  some 
foreign  port. 

The  Mary,  1  Gall.  206,  Fed.  Cas.  No.  9,- 
183;  McLean  v.  Hager,  31  Fed.  604;  Forman 
V.  Peaslee,  Fed.  Cas.  No.  4,941;  Clarke  v. 
Clarke,  3  Woods,  408,  Fed.  Cas.  No.  2,846. 

The  meaning  of  the  word  as  employed  in 
the  Constitution  must  be  given  to  it  in  the 
statutes  of  the  United  States. 

Kentucky  Railroad  Tax  Cases,  115  U.  S. 
334,  sub  nom.  Cincinnati,  y.  O.  &  T.  P.  R, 
Co.  V.  Kentucky,  29  L.  ed.  418,  6  Sup.  Ct. 
Rep.  57. 

This  court  has  construed  the  purpose  of 
the  drawback  provision  to  be  not  only  the 
encouragement  of  manufactures  in  this  coun- 
try, but  the  enlargement  of  our  trade  with 
foreign  countries. 

Tide  Water  Oil  Co,  v.  United  States,  171 
U.  S.  216,  43  L.  ed-  141,  18  Sup.  Ct.  Rep. 
837. 

If  there  can  be  any  ambiguity  found  in  the 
statute,  the  doubt  should  be  solved  in  favor 
of  the  goverrnient,  since  the  claimant  is 
claiming  the  benefit  of  a  special  privilege, — 
exemption  from  the  burden  of  a  general  stat- 
ute. 
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Uannihal  d  8t.  J.  R.  Co.  v.  Missouri  Rii-vr  I 
Packet  Co.  125  U.  S.  271,  31  L.  ed.  736,  8 
Sup.  Ct.  Rep.  874. 

No  mere  omimion,  no  mere  failure  to  pro- 
vide for  contingencies  which  it  may  seem 
\\nse  to  have  specifically  provided  for,  justi- 
fy any  judicial  addition  to  the  language  of 
the  statute. 

United  Slates  v.  Qoldenherg,  168  U.  S.  103, 
42  L.  ed.  398,  18  Sup.  Ct.  Rep.  3. 

Mr.  Justice  Brewer  delivered  the  opinion 
of  the  court: 

The  statute  alloMrs  the  drawback  "on  the 
exportation/'  and  the  question  is  whether 
goods  placed  on  board  a  vessel  bound  for  a 
iorei«^n  port,  to  be  used  and  consumed  on 
board  the  vessel  during  its  voyage,  and  in 
fact  so  used  and  consumed,  are  exported. 

The  careful  opinion  of  the  court  of  claims, 
which,  in  general,  we  approve  and  to  which 
we  refer,  relieves  us  from  the  necessity  of  an 
extended  discussion.  Whatever  primary 
[146] meaning  *be  indicated  by  its  derivation,  the 
word  "export,"  as  used  in  the  Constitution 
and  laws  of  the  United  States,  generally 
means  the  transportation  of  goods  from  this 
to  a  foreign  country.  "As  the  legal  notion 
of  emigration  is  a  going  abroad  with  an  in- 
tention of  not  returning,  so  that  of  exporta- 
tion is  a  severance  of  goods  from  the  mass 
of  things  belonging  to  this  country  with  an 
intention  of  uniting  them  to  the  mass  of 
things  belonging  to  some  foreign  country  or 
other."     17  Ops.  Atty.  Gen.  683. 

True,  the  context  may  sometimes  give  to 
the  word  a  narrower  meaning,  and  in  the  ex- 
ecution of  the  administrative  affairs  of  gov- 
ernment it  may  have  been  applied  to  cases  in 
which  there  was  not  in  the  full  sense  of  the 
term  an  exportation,  yet  these  are  excep- 
tions and  do  not  destroy  its  general  signifi- 
cation. It  cannot  mean  simply  a  carrying 
out  of  the  country,  for  no  one  would  speak 
of  goods  shipped  hj  water  from  San  Francis- 
co to  San  IMego  as  "exported,"  although  in 
the  voyage  they  are  carried  out  of  the  coun- 
try. Nor  would  the  mere  fact  that  there  was 
no  purpose  of  return  justify  the  use  of  the 
^ord  "export."  Coal  placed  on  a  steamer  in 
San  Francisco  to  be  consumed  in  propelling 
that  steamer  to  San  Diego  would  never  be  so 
designated.  Another  country  or  state  as  the 
intended  destination  of  the  goods  is  essen- 
tial to  the  idea  of  exportation. 

Counsel  for  appellant,  after  quoting  from 
several  dictionaries,  say: 

"These  definitions  show  that  the  word  has 
two  meanings: 

"(1)  Its  primary,  general  or  essential 
meaning, — ^to  carry  or  send  out  of  a  place ; 
and 

"(2)  Its  secondary,  specific  or  especial 
meaning, — ^to  send  out  from  one  country  to 
another. 

"Of  all  goods  sent  out  of  this  country  but 
a  small  proportion  fails  to  reach  a  foreign 
country ;  the  amount  consumed  or  lost  at  sea 
is  minute  in  comparison.  In  ordinary  use, 
therefore,  the  foreign  destination  is  implied. 
We  claim  that,  however  usual,  it  is  not  es- 
sential, and  that  here  the  original  and  pri- 
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mary  definition  of  the  word  should  be  ap- 
plied to  goods  carried  out  of  the  country  cm. 
vessels  in  the  foreign  trade,  although  thej 
never  reach  a  foreign  country." 

To  this  we  are  unable  to  yield  our  assent: 

•First  The  fact  that  the  words  "export"[l 
and  "exportation"  are,  as  we  have  indicated, 
generally  used  in  the  sense  of  transportation 
from  this  to  a  foreign  country,  makes 
against  the  contention  that  it  is  here  used  in 
a  diflferent  sense. 

Second.  The  purpose  with  which  tlie 
drawback  statute  was  enacted  is  against  it. 
In  Campbell  v.  United  States,  107  U.  S.  407, 
413,  27  L.  ed.  692,  596,  2  Sup.  Ct.  Rep.  759, 
766,  we  said: 

"The  purpose  of  the  drawback  provision  1^ 
to  make  duty  free,  imports  which  are  manu- 
factured here  and  then  returned  whence  thty 
came  or  to  some  other  foreign  countiy.— 
articles  which  are  not  sold  or  consumed  io 
the  United  States." 

So,  also,  in  Tide  Water  Oil  Co.  v.  United 
States.  171  U.  S.  210,  216,  43  L.  ed.  139, 18 
Sup.  Ct.  Rep.  837,  839: 

"The  object  of  the  section  was  evidently, 
not  only  to  build  up  an  export  trade,  but  to 
encourage  manufactures  in  this  country, 
where  such  manufactures  are  intended  for 
exportation,  by  granting  a  rebate  of  duties 
upon  the  raw  or  prepared  materials  import- 
ed, and  thus  enabling  the  manufacturer  to 
compote  in  forcijrn  markets  with  the  same 
articles  manufactured  in  other  countries." 

Third.  The  uniform  construction  placed 
by  the  department  charged  with  the  execu- 
tion of  the  statute  has  been  against  it. 

Fourth.  Being  a  governmental  grant  of  a 
privilege  or  benefit  it  is  to  be  construed  io 
favor  of  the  government  and  against  tha 
party  claiming  the  grant.  Where  the  bur- 
den is  placed  upon  a  citizen,  if  there  be  a 
doubt  as  to  the  extent  of  the  burden  it  is  re^ 
solved  in  favor  of  the  citizen,  but  where  a 
privilege  is  granted  any  doubt  is  resolved  ih 
favor  of  the  government.  In  Hartranft  ▼. 
Wiegmann,  121  U.  S.  609,  616,  30  L.  ed. 
1012,  1015,  7  Sup.  Ct.  Rep.  1240,  1244,  the 
one  rule  was  thus  stated: 

"We  are  of  opinon  that  the  decision  of  tlie 
circuit  court  was  correct.  But,  if  the  qu«** 
tion  were  one  of  doubt,  the  doubt  would  be 
resolved  in  favor  of  the  importer  *as  duties 
are  never  imposed  on  the  citizen  upon  vai^ 
or  doubtful  interpretations.'  Powers  ▼• 
Barney,  5  Blatchf.  202,  Fed.  Cas.  No.  H,- 
361 ;  United  States  v.  Isham,  17  Wall  496, 
504,  21  L.  ed.  728,  730;  Ourr  v.  Sevdd*,  H 
Exch.  190,  191 ;  Adams  v.  Bancroft,  3  Samn- 
384,  Fed.  Cas.  No.  44."  See  also  AmerieoM 
Net  d:  Tuine  Co.  v.  Worthington,  141  U.  8. 
468,  474,  36  L.  ed.  821,  824,  12  Sup.  Ct  R«P- 

•On  the  other  hand,  in  Hannibal  A  St.  |[1*^ 
R.  Co.  v.  Missouri  River  Packet  Co.  125  I 
S.  260.  271,  31  L.  ed.  731,  735,  8  Sup-  ^ 
Rep.  874,  880,  we  said,  citing  several  »"* 
thorities: 

"But  if  there  be  any  doubt  as  to  the  pnJP" 
er  construction  of  this  statute  (ana  ^^ 
think  there  is  none),  then  that  construction 
must  be  adopted  which  is  most  advant«geOKS 
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to  the  interests  of  the  government.  Tlie 
statute,  being  a  grant  of  a  privilege,  must  be 
construed  most  strongly  in  favor  of  the 
grantor." 

For  these  reasons  we  think  the  judgment 
of  the  Court  of  Claims  uxia  correct,  and  it  ia 
affirmed. 


Mr.    Justice    Bro 
Pcckham  dissented. 


and    Mr.    Justice 


MUTUAL  RESERVE  FUND  LIFE  ASSO- 
CIATION, Appt., 

V. 

JAMES  S.  PHELPS  and  Fidelity  Trust  & 
Safety  Vault  Company. 

(See  S.  C.  Reporter's  eJ.   147-160.) 

Service  of  process  on  foreign  corporation — 
service  on  state  officer  after  cancelation 
of  license — Federal  courts — enjoining  prO" 
cecdings  in  state  courts. 

1.  Tbe  caocelatioD,  by  the  Insurance  commis- 
sioner of  Kentucky,  of  the  license  to  do  busi- 
ness In  that  state,  grranted  to  an   Insurance 


company  which  had  consented,  pursuant  to 
Ky.  Stnt.  1800.  i  631.  that  service  of  process 
upon  such  commissioner  In  any  action 
l)roui;ht  in  the  state  should  be  a  valid  service 
upon  the  company,  does  not  render  such  serv- 
ice insufficient  to  bring  that  company  into  a 
court  of  the  state  as  a  party  defendant  to  a 
suit  brought  by  a  citizen  of  such  state  upon 
a  cause  of  action  which  arose  out  of  transac- 
tions between  the  parties  while  the  Insurance 
company  was  carrying  on  business  In  Ken- 
tucky under  the  license. 
2.  A  Federal  court  is  without  jurisdiction  to 
enjoin  proceedings  In  a  state  court  sought  to 
be  removed  to  the  Federal  court,  where  such 
proceedings  are  not  removable  because  re- 
garded by  the  state  court  merely  as  supple- 
mentary in  character  and  as  a  mere  continua- 
tion of  an  action  already  passed  Into  Judg- 
ment, and  in  aid  of  the  execution  of  such 
Judgment. 

[No.  263.] 

Argued  April  »jJ,  27, 190S.    Decided  May  t8, 

1903, 

APPEAL  from  the  United  States  Circiit 
Court  of  Appeals  for  the  Sixth  Circuit 
to  review  a  decree  which  reversed  a  decree  «>f 
the  Circuit  Court  for  the  District  of  Kon- 


NoTB. — As  to  ftervice  of  prorvsa  on  forctyn 
mrtiorotionM — see  notes  to  Foster  v.  (Miarles 
Belcher  Lumber  <'o.  (S.  D.)  23  L.  U.  A.  400; 
Kldred  v.  American  I*alnce-Car  Co.  4ty  C.  <'. 
A.  3. 

That  n  fovvifin  corporation  ntHfft  be  engaged 
fn  buMfneim  irithin  the  ntatr  in  order  to  validate 
Hvrrirr  of  prot^fHs  upon  it — h»'«*  note  to  Pinney 
V.  rmvldence  Ix>an  &  Invest.  <\i.  (Wis.)  50  L. 
R.  A.  .'iOl. 

Am  to  con f  let  of  jurhdiction  between  Federal 
an4l  Htatv  cuurts — see  I^ouisville  Trust  Co.  v. 
t?lnclnnatl.  22  C.  O.  A.  a'tO,  and  note.  And  see 
note  to  J.  I.  Case  Plow  Works  v.  Finks.  26  i\ 
r.  A.  50. 

On  injunction  ayainst  suit  in  foreign  jurisdic- 
tion — see  note  to  Thomdike  v.  Thorndike  (III.) 
21    L.   R.  A.   71. 

.1*  to  cnfoining  proccvdtnyH  in  Federal  conrtM 
— Hee  notes  to  riapp  v.  Otoe  County,  45  C.  C.  A. 
r»!n  :  Central  Trust  Co.  v.  Oranthnm.  27  C.  <'. 
A.  57.1.  and  fJanier  v.  Second  Nat.  Bank,  10  C. 
C.  A.  00. 

Service  on  atate  officer  as  service  on  foreign  cor- 
poration. 

Service  on  an  insurance  commissioner,  as  pre- 
acrilMHl  by  statute,  is  sufficient  as  against  a 
foreiKU  Insurance  company  that  has  appointed 
him  a^eut  for  that  purpose.  Osborne  v.  Shaw* 
Otut   Ins.  Co.  51  Vt.  278. 

Valid  service  of  summons  on  a  misdemeanor 
Indictment  a^minst  a  foreign  insurance  company 
may  l>e  made  under  Ky.  Stat.  {  631,  requiring 
(tiUM^^nt  tu  service  of  process  on  the  insurance 
cuininlssioner  "In  any  action,"  and  Crim.  Code, 
f  147,  providing  that  process  upon  indictments 
shall  l>e  served  as  in  civil  actions.  il<]tna  Ins. 
Co.  V.  Com.  106  Ky.  804,  45  L.  R.  A.  355,  61 
8.  W.  624. 

Statutes  prescribing  this  method  for  service 
of  process  on  foreign  insurance  companies  do 
not  preclude  service  In  the  manner  prescribed 
for  foreign  corporations  generally.  Howard  v. 
Prudential  Ins.  Co.  1  App.  Div.  135,  37  N.  Y. 
Ku|>p.  832  :  Silver  v.  Western  Assur.  Co.  3  App. 
l>lv.  572.  .{8  N.  Y.  Supp.  335  ;  Green  v.  Equita- 
ble Mtit  Life  9l  EnduwuK'Ut  Asso.  105  Iowa, 
190  U.  S. 


IJ2H.  75  X.  W.  035:  Mutual  Reserve  Fund  Life 
Asso.  V.  Cleveland  Woolen  Mills.  27  C.  C.  A. 
212.  54  V.  S.  App.  200,  82  Fed.  508;  Connectl- 
cnl  Mut.  L.  Ins.  Co.  v.  Spratley,  99  Tenu.  322. 
44  \..  R.  A.  442,  42  S.  W.  145.  Affirmed  In  172 
r.  S.  602.  43  U  ed.  569,  19  Sup.  Ct.  Rep.  308. 

The  provision  of  Va.  Code,  chap.  53,  for  the 
service  of  process  on  the  auditor  of  ])ublic  ac- 
counts during  any  vacancy  in  the  agency  to 
accept  service  for  a  foreign  insurance  (H>nipany, 
does  not  apply  to  such  companies  as  are  con- 
ducted on  the  assessment  plan,  but  as  to  such 
companies  the  method  of  service  is  pointed  out 
by  Va.  act  of  May  18,  18H7,  which  makes  no 
provision  for  service  during  the  existence  of 
any  such  vacancy.  Millan  v.  Mutual  Re.serve 
Fund  Life  Akso.  103  Fed.  764. 

There  Is  some  conflict  as  tt>  whether  a  foreign 
corporation  doing  business  within  the  state 
without  complying  with  a  statute  requiring,  as 
a  condition  precedent,  the  designation  of  a  state 
official  to  ttcc*ept  service  of  process.  Is  Iniund  by 
service  on  such  official. 

Service  under  such  circumstances  has  been 
held  to  be  at  least  prima  facie  sufficient. 
Knapp.  S.  &  Co.  Co.  v.  National  Mut.  F.  Ins. 
Co.  30  Fed.  607. 

And  the  company  has  lieen  held  estopped  by 
such  a  course  to  deny  the  validity  of  such  serv- 
ice. Khrman  v.  Teu tenia  Ins.  Co.  1  McCrary, 
12;*..  I  Fed.  471 ;  Masons'  Fraternal  Acci.  Asso. 
v.  Riley,  00  Ark.  578,  31  S.  W.  148  ;  Sparks  v. 
National  Masonic  AccI.  Asso.  73  Fed.  277 : 
Sparks  v.  National  Masonic  AccI.  Asso.  lOO 
Iowa,  458,  61)  N.  W.  678;  Modern  Woodmen  v. 
Noyes,  158  Ind.  503,  64  N.  E.  21. 

To  the  same  effect  Is  Old  Wayne  Mut.  Life 
Asso.  V.  Flynn  (Ind.  App.)  66  N.  E.  57,  where 
the  court  said  that  a  foreign  Insurance  com- 
pany cannot  go  into  the  state  of  Pennsylvania 
and  do  business  therein  and  evade  the  provi- 
sions of  a  statute  of  that  state  requiring  the 
filing  of  a  stipulation  authorizing  service  of 
process  on  an  insurance  commissioner  or  some 
designated  agent,  by  failing  to  comply  with  the 
law. 

So  where  defendant  admits  in  the  pleadings 
that  it  was  a  foreign  corporation  engaged  in  the 
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tncky  enjoininpr  further  proceed inji^s  in  a 
state  court,  and  remanded  the  cause,  i^ith 
directions  to  dismiss  the  bill.     Affirmed. 

See  same  case  below,  50  C.  C.  A.  339,  112 
Fed.  453. 


Statement  by  Mr.  Justice 

Section  G31,  Kentucky  Statutes  1899 
(Laws  1893,  chap.  171,  §  94),  reads  as  fol- 
lows? 
ri481,  '"Sec.  631.  Before  authority  ift  granted  to 
any  foreicrn  insurance  company  to  do  busi- 
ness in  this  state,  it  must  file  with  the  com- 
missioner a  resolution  adopted  by  its  Itoard 
of  directors  consenting  that  service  of  proc- 
ess upon  any  agent  of  such  company  in  this 
state,  or  upon  the  commissioner  of  insurance 
of  this  state,  in  any  action  brought  or  pend- 
ing in  this  state,  shall  be  a  valid  service 
upon  said  eoni|xiny;  and  if  process  is  served 


upon  the  commissioner  it  shall  be  his  du^ 
to  at  once  send  it  by  mail,  addressed  to  the 
company  at  its  principal  office;  and  if  any 
company  shall,  without  the  consent  of  the 
other  party  to  any  suit  or  proceeding 
brought  by  or  against  it  in  any  court  of  this 
state,  remove  said  suit  or  proceeding  to  any 
Federal  court,  or  shall  institute  any  suit  or 
proceeding  against  any  citizen  of  this  state 
in  any  Federal  court,  it  shall  be  the  duty 
of  the  commissioner  to  forthwith  revere  all 
authority  to  such  company  and  its  agents  tc» 
do  business  in  this  state,  and  to  publish  sueb 
revocation  in  some  newspaper  of  general  eir« 
culation  published  in  the  state." 

On  May  10,  1893,  the  appellant,  the  Mu- 
tual  Reserve  Fund  Life  A^ociation,  herein- 
after called  the  association,  acting  under 
said  section,  by  resolution  of  its  board  of 
directors,  consented  that  the  insurance  com* 


business  of  (Ire  iusiirance  within  the  state,  it 
is  conclusively  presumed  njjrninst  it  that  before 
so  doln^  it  duly  assented  as  required  by  Kan. 
Gen.  Stat.  iSHU.  chap.  noa.  §  41.  that  in  ac- 
tions brought  av'ainst  It  Jurisdiction  might  be 
obtained  by  service  upon  the  superintendent  of 
insurance  in  the  manner  prescril>ed  by  that 
statute  which  authorized  it  to  do  business  in 
the  state  upon  compliance  with  its  terms.  Ger- 
man Ins.  Co.  v.  Hall.  1  Kan.  App.  43,  41  Pac. 
69. 

But  the  Rhode  Island  supreme  court  has  held 
that  jurisdiction  oi  a  foreign  insurance  com- 
pany, doing  business  in  the  state  without  com- 
plying with  tire  provisions  of  a  statute  which 
requires  It,  before  doing  business,  to  appoint  the 
insurance  commissioner  to  accept  service  of 
process,  cannot  lie  acquired  by  service  on  such 
commissioner,  where  the  facts  appear  from 
plaintiff's  own  showing  that  the  defendant  has 
not  appeared  to  plead  to  the  jurisdiction,  and 
is  not  shown  to  have  received  notice  either  ac- 
tual or  constructive.  Lubrano  v.  Imperial 
Council,  O.  of  \'.  F.  20  K.  I.  27.  38  L.  R.  A.  546, 
37  Atl.  345.  The  court  distinguished  Ehrman 
V.  Teutonia  Ins.  Co.  1  McCrary,  123,  1  Fed. 
471,  and  Sparks  v.  National  Masonic  Acci.  Asso. 
7."l  Fed.  277.  siijna,  pointing  out  that  in  those 
eases  the  defendant  appeared  and  pleaded  to 
the  jurisdiction,  and  that  the  return  on  the 
writ  showed  a  valid  service  prima  facie,  and 
said  that  no  presumption  that  the  defendant 
had  discharged  its  statutory  duty  by  appoint- 
ing the  person  therein  designated  as  Its  agent 
to  accept  service  could  be  said  to  arise  in  the 
face  of  a  record  which  showed  as  a  matter  of 
fact  that  the  defendant  had  not  complied  with 
the  statute. 

In  Kothrock  v.  Dweliing-Ilouse  Ins.  Co.  161 
Mass.  423,  23  L.  R.  A.  863.  37  N.  E.  206,  which 
was  an  action  to  enforce  a  judgment  recovered 
in  the  courts  of  another  state  against  a  foreign 
insurance  company,  the  court  refused  to  follow 
Ehrman  v.  Teutonia  Ins.  Co.  1  McCrary,  123, 
1  Fed.  471,  supra.  The  court  pointed  out  that 
in  that  case  the  defendant  had  notice  of  the 
suit  and  appeared  and  sought  to  set  up  a  want 
of  Jurisdiction,  but  said  that  this  diflTerence 
might  not  be  very  material,  and  added :  "It 
seems  to  us  that  the  question  before  us  is  not 
whether  the  defendant  would  be  estopped  from 
setting  up  its  failure  to  comply  with  the  law  to 
relieve  itself  from  liability  under  its  contract, 
but  whether  the  piaintiff  presents  a  case  which 
comes  within  the  terms  of  the  statute  on  which 
the  jurisdiction  of  the  court  must  l>e  founded. 
Tnless  the  statute  applies  to  a  case  like  this  the 
service  was  improperly  made,  and  it  is  as  If 
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there  had  been  no  service.  In  our  opinion  ui- 
less  the  stipulation  is  filed  a  foreign  insarance 
company  has  no  right  to  do  business  in  the 
state,  and  if  it  violates  the  law  in  that  respect 
no  service  can  be  made  upon  the  auditor  and  do 
Jurisdiction  can  be  obtained  there  on  which  to 
found  a  Judgment  against  it.  The  remedy  pro- 
vided Is  by  a  punishment  of  the  corporation  and 
of  such  others  as  have  disregarded  the  reqair^ 
ments  of  the  statute." 

The  provision  of  Me.  Rev.  Stat,  tit  4,  chip. 
49,  i  63,  authorizing  service  of  process  agalost 
a  foreign  insurance  company  to  be  made  on  the 
insurance  commissioner  "in  case  no  agent  of 
such  company  can  be  found"  does  not  apply  to 
companies  which  have  never  done  business  or 
had  an  agent  or  ofllcer  or  attorney  in  the  state. 
Ilazeltine  v.  Mississippi  Valley  P.  Ins.  Co.  55 
Fed.  743. 

And  where  the  company  had  w^ithdrawn  from 
the  state  of  Maine  before  service,  the  New  York 
supreme  court  refused  to  enforce  a  default  Judj;- 
ment  in  personam  rendered  by  a  court  of  Uie 
former  state  on  service  of  process  upon  tl>e 
commissioner  of  Insurance.  People  v.  Comner- 
cial  Alliance  L.  Ins.  Co.  7  App.  Div.  297.  40 
N.  Y.  Supp.  260.  It  was  insisted  in  this  case 
that,  as  the  summons  bore  date  before  that  of 
the  company's  withdrawal  from  the  state,  the 
service  was  valid  because  an  action  is  deemed 
to  be  begun  on  the  day  the  writ  or  summons  is 
dated ;  but  the  court  said  that  so  far  as  forelgD 
insurance  corporations  are  concerned  Ju^i»dl^ 
tion  is  acquired  by  the  service  of  a  writ  or  sum- 
monsf  and  that  where,  on  the  date  of  such  serf* 
ice  the  company  was  not  doing  business  within 
the  state,  the  Maine  court  had  no  jarisdictk>n 
over  it  to  render  a  Judgment  enforceable  out* 
side  of  the  state. 

So  the  right  to  serve  process  on  any  of  the 
former  agents  of  a  foreign  insurance  company 
or  upon  the  auditor  of  public  accounts  un<i^f 
Va.  Code.  chap.  53,  was  terminated  by  tlie  with- 
drawal of  the  company  from  the  state.  ^^^}^ 
V.  Mutual  Reserve  Fund  Life  Asso.  103  Ked. 
764. 

But  a  foreign  insurance  company  which  has 
consented,  pursuant  to  Ky.  act  of  April  5, 1^ 
i  94,  to  service  of  process  upon  the  commia*^' 
er  of  insurance  does  not,  by  ceasing  to  do  bo«' 
ness  in  the  state,  preclude  service  on  that  offl- 
ciai  in  an  action  on  the  contract  of  InfnranC 
previously  made  in  the  state.  Home  Ben.  8J 
v.  Muehi,  22  Ky.  I..  Rep.  1378,  59  8.  Vi.  SS**' 
Germania  Ins.  Co.  v.  Ash  by,  23  Ky.  U  R'P; 
1564,  65  S.  W.  611  ;  Mutual  Re.skkvk  Fr>'' 
Life  Asso.  v.  1*iiklps. 

Earlier    cases   io    the   lower    Federal  confv 
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missioncr  of  Kentucky  should  be  authorized 
to  receive  service  of  process  in  any  uction 
brought  or  pending  in  Kentucky,  and  also 
that  like  valid  service  of  process  might  be 
made  upon  every  agent  then  or  thereafter 
acting  for  it  in  Kentucky. 

On  October  10,  1890,  the  Insurance  com- 
missioner canceled  the  license  which  had 
theretofore  been  issued  to  the  association, 
and  gave  it  notice  that  from  and  after  that 
date  all  authority  granted  by  his  depart- 
ment to  it,  and  all  licenses  Issued  to  the 
agents  of  the  association  to  do  business  in 
the  state  of  Kentucky,  were  revoked.  And 
from  and  after  that  date  the  association  had 
no  agent  or  agents  in  the  state  of  Kentucky 
and  did  no  new  business  whatever  in  the 
state,  but  at  one  time,  for  the  convenience 
of  the  holders  of  certificates  residing  in  Jef- 
ferson county,  permitted  them  to  remit  dues 


and  assessments  through  the  Western  Bank, 
located  in  the  city  of  Louisville. 

•On  February  28,  1900,  James  S.  Phelp8[149] 
commenced  an  action  in  the  circuit  court  of 
Jefferson  county,  Kentucky,  against  the  as- 
sociation, alleging  that  on  July  8,  1885,  lie 
had  made  application  for  membership  in  it, 
and  that  on  July  16,  1885,  his  application 
had  been  approved  and  certificate  of  policy 
of  insurance  issued  to  him.  Breaches  of  the 
agreement  on  the  part  of  the  defendant  were 
alleged,  and  a  judgment  asked  for  $1,994.20. 
A  summons  was  issued  and  served  on  the  in- 
surance commissioner,  and  an  alias  sum- 
mons was  also  issued  and  served  upon  Ben 
Frese,  as  the  managing  agent  and  chief  of- 
ficer and  agent  of  the  association  in  .Tclfer- 
son  county.  The  defendant  appeared  spe- 
cially and  moved  to  quash  the  service  on 
each  summons.     The  motion  was  heard  on 


which  held  that  the  authority  of  the  Insurance 
commlBsioner  to  accept  service  conferred  by  res- 
olntion  of  a  foreiini  Insurance  company  adopted 
pursuant  to  Ky.  Stat.  {  6.31,  ceased  when  the 
company's  license  to  do  business  In  the  state 
was  revoked,  and  it  had  in  consequence  ceased 
to  do  such  business  and  had  withdrawn  its 
agents  from  the  state  (Friedman  v.  Empire  L. 
Ins.  Co.  101  Fed.  535 ;  Swann  v.  Mutual  Re- 
serve Fund  Life  Asso.  100  Fed.  022),  being 
squarely  in  conflict  with  Mutual  Reserve 
Fund  Life  Asso.  v.  Phelps,  must  be  regarded 
as  overruled  by  it. 

In  some  states  the  statutes  provide  that  stip- 
ulations to  accept  service  of  process  on  the 
state  official  shall  be  Irrevocable  so  long  as  any 
liability  of  the  stipulating  foreign  Insurance 
company  to  any  resident  of  the  state  continues. 

Where  the  statute  so  provides,  service  on 
■nch  official  is  not  invalid  because  the  company 
had  ceased  doing  business  In  the  state  and  had 
revoked  its  agencies,  provided  the  policy  sued 
on  was  issued  while  the  company  was  doing 
bnslnoss  in  the  state.  Collier  v.  Mutual  Re- 
■erve  Fund  Life  Asso.  119  Fed.  617. 

Nor  in  such  case  is  the  revocation  of  the  li- 
cense permitting  a  foreign  Insurance  company 
to  do  business  in  the  state,  coupled  with  the 
subsequent  attempted  revocation  by  the  com- 
pany of  its  stipulation  authorizing  service 
of  process  on  the  insurance  commissioner,  ef- 
fectual to  preclude  such  service  in  an  action 
founded  upon  the  liability  growing  out  of  a  poi* 
Icy  issued  while  the  stipulation  was  in  force. 
Magoffin  V.  Mutual  Reserve  Fund  Life  Asso.  87 
Minn.  260,  01  N.  W.  1115. 

Nor  can  the  company  by  ceasing  to  do  busi- 
ness within  the  state  revolce,  as  to  an  outstand- 
ing liability,  its  power  of  attorney  appointing 
the  insurance  commissioner  to  accept  service, 
where  the  statute  provides  that  "the  authority 
thereof  shall  continue  in  force  Irrevocable  so 
long  as  any  liability  of  the  company  remains 
outstanding  in  this  commonwealth.**  Biggs  v. 
Mutual  Reserve  Fund  l^lfe  Asso.  128  N.  C.  5, 
87  8.  E.  955  ;  Moore  v.  Mutual  Reserve  Fund 
Life  Asso.  129  N.  C.  31,  39  S.  E.  637. 

Where  the  statute  so  provides,  service  so 
made  will  confer  Jurisdiction  of  suits  by  a  non- 
resident against  the  corporation,  although  it 
has  ceased  to  do  business  in  the  state,  so  long 
as  suits  against  the  corporation  by  citizens  of 
the  state  are  pending  in  the  state  courts  or  un- 
til it  has  been  decided  at  the  time  of  bringing 
such  suit  that  It  had  no  existing  liabilities  with- 
in the  state.  Youmans  v.  Minnesota  Title  Ins. 
4  T.  Co.  07  Fed.  2S2. 


plied  with  a  Tennessee  statute  requiring  it  to 
deposit  with  the  secretary  of  state  a  power  of 
attorney  to  accept  service  of  process  to  lw»  ir- 
revocable so  long  as  the  company  transacted 
business  in  the  state  or  left  outstanding  or  un- 
satisfied policies,  although  It  might  subsequent- 
ly retire  from  the  state  or  be  excluded  by  Its 
laws,  may  be  so  served  where  It  retired  from 
the  state  l)efore  that  act  was  repealed  by  Tenn. 
Acts  1895,  chap.  160,  requiring  the  state  treas- 
urer or  insurance  commissioner  to  be  the  offi- 
cer appointed  to  accept  service,  and  consequent- 
ly failed  to  make  an  appointment  under  that 
act.  D'Arcy  v.  Mutual  L.  Ins.  Co.  108  Tenn. 
567,  60  S.  W.  768. 

But  service  upon  the  superintendent  of  Insur- 
ance of  a  summons  to  a  foreign  insurance  com- 
pany does  not  give  the  state  courts  Jurisdiction 
of  an  action  on  a  policy  fully  executed  in  an- 
other state,  although  the  company  had  at  one 
time  been  authorized  to  do  business  In  the  state 
and  had  filed  with  the  superintendent  the  writ- 
ten consent  to  such  service  required  as  a  con- 
dition of  doing  buelness  in  the  state  by  Kan. 
Gen.  Stat.  1807,  chap.  74,  $  104,  where  long 
prior  to  the  issuance  of  the  policy  its  license  to 
do  business  in  the  state  had  been  revoked,  since 
which  time  it  had  not  maintained  any  agency 
or  transacted  any  business  therein.  Mutual  Re- 
serve Fund  Life  Asso.  v.  Boyer  (Kan.)  50  L.  R. 
A.  538,  61  Pac.  387. 

A  foreign  insurance  company  which  trans- 
acted no  business  in  the  state  between  the  time 
when  the  statute  went  into  effect,  requiring 
such  companies  as  a  condition  precedent  to  do- 
ing any  business  in  the  state  to  consent  to  serv- 
ice of  process  on  the  state  auditor,  and  the  time 
of  filing  such  consent,  is  not  bound  by  a  service 
of  a  notice  of  garnishment  on  such  officer  dur- 
ing that  period.  Greaves  v.  Posner,  111  Iowa, 
651.  82  N.  W.  1022. 

For  other  cases  on  the  question  of  the  valid- 
ity of  service  as  the  basis  of  a  Judgment  in  per- 
sonnvi  against  a  foreign  corporation  which  is 
not  doing  business  within  the  state,  see  note  to 
I'lnney  v.  Providence  l^ttn  &  Invest.  Co.  (Wis.) 
50  L.  R.  A.  591. 

Insurance  effected  by  correspondence  through 
the  mails,  by  a  foreign  corporation  having  no 
place  of  business  or  agent  in  the  state,  is  held 
not  to  constitute  "doing  business"  In  the  state, 
within  the  meaning  of  a  statute  authorizing 
service  upon  the  Insurance  commissioner  for  a 
foreign  Insurunce  company.  Romalne  v.  Union 
ins.  Co.  55  Ted.  751. 

But  an  luKurnnce  company  whose  agents  so- 
licit in  another  state  applicatlocs  for  insurance. 


A  foreign  insurance  company  which  had  com-   and   forward   them   to   the  'lome  office,   which 
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affidavits^  and  overruled.  The  defendant 
taking  no  further  action,  judgment  was  ren- 
dered on  May  19, 1900,  in  favor  of  the  plain- 
tiff and  against  it  for  $1,994  with  interest. 
On  August  4,  1900,  the  plaintiff  filed  on 
amended  and  supplemental  petition,  in 
which  he  alleged  the  filing  of  the  original 
petition,  the  judgment,  the  issue  of  execu- 
tion, a  return  of  nulla  bona;  that  the  de- 
fendant had  a  large  number  of  policy  hold- 
ers in  the  state  who  at  stated  times  and 
regular  intervals  became  indebted  to  it  for 
premiums  and  assessments  upon  its  policies 
of  insurance,  and  prayed  for  a  general  at- 
tacliment,  or  in  lieu  thereof  the  appoint- 
ment of  a  receiver  to  take  charge  of  the  busi- 
ness and  property  of  the  defendant  in  Ken- 
tucky, and  that  all  revenues  and  income  ac- 
crnincj  to  it  from  policy  holders  and  other 
debtors  be  ordered  paid  to  the  receiver. 
Upon  the  filing  of  this  amended  and  supple- 
mental petition  the  court  appointed  the  Fi- 
delity Tru.st  &  Safety  Vault  Company,  the 
other  appellee,  hereinafter  called  the  com- 
pany, a  receiver  of  all  the  property  of  the 
defendant  in  Kentucky,   directed   it   to   re- 


ceive and  collect  all  moneys  and  debts  now 
owing  or  hereafter  to  accrue  to  the  said  de- 
fendant, and  ordered  all  debtors  of  the  aaso- 
ciation  to  pay  to  the  receiver  all  premiumi 
and  assessments  which  might  become  due  or 
owing  to  it;  such  receivership  to  continue 
until  the  judgment  of  the  plaintiff  amd  all 
costs  and  expenses  had  been  paid,  and  then 
to  terminate.  The  company  qualified  as 
such  receiver,  and  save  notice  to  the  policy 
holders  of  the  defenaant. 

*0n  August  22,  1900,  the  association  ap-[l. 
plied  by  petition  and  bond  for  a  removal  of 
the  case  to  the  circuit  court  of  the  United 
States  for  the  district  of  Kentucky,  which 
application  was  denied.  It  does  not  appear 
that  any  copy  of  the  record  was  filed  in  the 
Federal  court.  But  it  commenced  this  suit 
in  that  court  against  Phelps  (the  judgment 
creditor)  and  U\e  company,  to  enjoin  them 
from  further  proceeding  under  the  order 
made  by  the  state  court.  The  court  imued 
an  injunction,  as  prayed  for.  103  Fed.  515. 
On  February  2,  1901*  the  defendants  move«t 
to  difwolve  the  injunction,  which  motion  waa^ 
overruled  and  an  appeal  taken  to  thf;  Uniteil. 


mails  certificates  to  the  nppllcants  and  collects 
the  dues  bj'  mall  and  local  collHi-tors.  In  within 
the  provlslonR  of  a  statute  of  '<n(h  state  re<iu!r- 
\nff  any  foreign  Insuranct;  company  de.^irlng  to 
transact  any  business  by  agents  in  surh  state 
to  authorize  the  superintendent  of  the  Insur- 
ance department  to  accept  service  ttf  process. 
Sparks  v.  National  Masonic  Accl.  Asso.  7.H  Fed. 
277. 

The  plaintiffs  In  an  action  a;;ainst  a  foreign 
insurance  company  are  not  deprived  of  the  I>en- 
etit  of  the  provision  authorizing  service  of 
process  upon  the  auditor  of  state  because  they 
luippen  to  be  the  agents  of  the  corporation. 
Uelini  v.  (lerman  Ins.  &  Sav.  Inst,  rj.'  Ind,  l.T». 
25  N.  E.  173. 

But  an  appointment  of  the  superintendent  of 
insurance  as  attorney  for  a  foreiuu  corporation 
for  vhe  purpose  of  service  of  process,  sent  witli 
an  application  for  permission  to  do  business  In 
the  state  to  Insurance  agents  and  brokers,  wlio 
has  proposed  to  procure  the  admission  of  the 
corporation  Into  the  stale,  is  ineffectual,  at 
least  for  the  purpose  of  an  action  by  such 
agents  for  services  and  e.xp«  lullttins.  >>liere  the 
superintendent  has  refused  to  admit  the  com- 
pany to  the  state,  and  the  application  has  been 
withdrawn.  Richardson  v.  Western  Home  Ins. 
Co.  20  N.  Y.  S.  11.  SJO.  8  N.  Y.  Supp.  S7:<. 

The  Individual  name  of  the  superintendent  of 
Insurance  need  not  Iw  stated  in  a  certilbate  ap- 
pointing him  as  the  agent  of  a  foreign  Insur- 
ance <(uupanv  for  service  of  process.  I^Hiin  v. 
Travelers'  Ins.  Co.  121  N.  Y.  IVA,  24  N.  K.  934. 

Service  on  the  deputy  of  the  secretary  of 
state  Is  held  in  lK)nkey  v.  Keyes  Silver  MIn.  Co. 
21  Nev.  312,  17  L.  U.  A.  351,  31  I'ac.  .'>7.  to  be 
insufficient,  under  a  statute  authorizing  service 
on  tlie  secretary  of  state  as  agent  of  the  cor- 
poration. 

.\nd  .service  of  process  on  the  deputy  insur- 
ance commissioner  at  the  oftice  of  commissioner 
is  not  service  on  the  latter,  within  the  meaning 
of  a  statute  authorizing  service  of  process  for 
foreign  Insurance  ccmipaules  up<m  the  Insurance 
'oniuiissioner.  Old  Waynr  .Mut.  Life  Asso.  v. 
riwui    (Ind.   App.  >   (ir,  N.   !■:.  57. 

IJut  in  South  rub.  Co.  v.  Fire  Assu.  of  Phila- 
delphia. 07  Ilun.  41.  21  N.  Y.  Supp.  «7."'..  the 
(•u»'V  of  the  superinten<leut  of  Insurance,  who 
•»vi>-  fij,n-idlly  defllifuated  b>  him  for  the  purpose. 
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was  held  his  representative  to  receive  servicer 
for  a  foreign  insurance  company,  where  the  su  — 
perlntendent  had  been  appointed  to  receive  anclS. 

accept  service,  and  himself  gave  a  written  aA 

mission  of  service. 

To  the  same  effect  Is  Qulnn  v.  Iloval  Ins.  Cc^ 
81  Ilun.  207.  .30  N.  Y.  Supp.  714.  where  the  al 
sence  of  tiie  superintendent  of  insurance  fro: 
the  city  of  Albany.  New  York,  when  the  aui 
nions  to  a  foreign  insurance  company  was 
ceived  by  th"  sheriff  for  service  was  held  not 
estop  the  insurance  company  from  claiming  t 
benefit  of  a  provision  of  the  policy  in  suit.  II 
iliug  the  time  for  the  commencement  of  actio 
thereon,  becatise  the  law  requires  the  super 
tendent  of  Insiuance  to  appoint  a  deputy  u| 
whom.  In  his  aliseuce.  the  i>ower8  and  duties  <»f 
the  office  should  devolve,  and  the  service  of  slbbb- 
mons  in  siicii  case  upon  the  deputy  would  hca  ^ 
l)eeu   good. 

Hut  conceding  by  way  of  argument  that  fv&rr- 
ice  on  the  chief  deputy  of  the  Pennsylvania    fB- 
surance  commissioner  would  confer  Jurisdictloo 
over   a    foreign    insurance  company    which   bad 
auilioii/ed  the  commissioner  to  accept  servicer 
l)y   virtu<'  of  the  statutory  authority  conferred 
Oh   the  chief  deputy  to  act  during  the  absence 
or  inability  of  the  insurance  commissioner  and 
I)erform  sucii  duties  as  are  attached  to  that  of- 
fice,  such    service   is   insufficient   whAk   t^  r^ 
turn  fails  to  sliow   that  the  person  served  wti 
the   chief  deputy,   and   that    the    commiaaloaer 
was  not  present  and  able  to  receive  service  bim- 
self.     Reynolds   v.    Supreme   Conclave    I.   O.  of 
11.  9  ra.  Dist.  K.  G22. 

Service  of  suiumons  by  mall  on  the  superin- 
tendent of  insurance,  of  which  he  makes  a  writ- 
ten admission,  was  held  Insufficient  by  the  cir- 
cuit court  of  the  United  States  In  Farmer  v. 
National  Life  Asso.  50  Fed.  829,  28  Abb.  N.  C 
421.  under  N.  Y.  I>aws  1884,  chap.  346,  i  1, 
authorizing  service  on  him  In  a  suit  against  a 
foreign  insurance  company  which  has  appointed 
him  its  attorney  on  whom  process  *'may  be 
served"  with  the  same  effect  as  If  the  company 
or  association  existed  In  this  state. 

This  was  In  a  case  removed  from  a  state 
court.  Uut  on  the  same  state  of  facts  and  ap- 
parently In  the  Identical  case  (thouf?h  how  It 
came  back  into  the  state  court  does  not  appear) 
It   was  subsetpiently  held  by  the  general  tern 
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States  circuit  court  of  appeals  for  tiie  sixth 
circuit.  By  that  court  the  decision  of  the 
circuit  court  was  reversed  February  4,  1902 
(50  C.  C.  A.  339,  112  Fed.  453),  and  the 
rase  remanded  with  directions  to  dismiKS 
the  bill  of  complaint.  From  sUch  decree  the 
aosociation  appealed  to  this  court. 

Mlessrs.  William  D.  Guthrie  and  Ed- 
mund k*.  Trabne  argued  the  cause,  and, 
with  Messrs.  George  Burnham^  Jr.,  and  Setc- 
ell  T.  Tyny,  filed  a  brief  for  appellant: 

A  circuit  court  of  the  United  States  has 
jurisdiction  to  enjoin  the  execution  or  en- 
forcement of  a  judgment  of  a  state  court 
which  is  wholly  void  for  want  of  jurisdic- 
tion. 

yorihem  P.  R.  Co.  v.  Kurtzman,  82  Fed. 
241 ;  TeiTt  Haute  d  I.  5.  Co.  v.  Peoria  d  P. 
U.  R.  Co.  82  Fed.  943. 

Proceedings  in  a  state  court  never  deprive 
a  party  of  liberty  or  property  without  due 
proce>ss  of  law,  the  mere  entry  of  a  judg- 
ment or  order  touches  neither.  It  is  the  at- 
tempt at  enforcement  which  presents  the 
question  of  constitutional  right  and  calls  for 


])rotection.  If,  then,  the  order  be  void  upon 
its  face,  ordinarily  a  defense  thereto  is  am- 
ple at  law;  but  if  valid  upon  its  face,  as 
in  the  case  at  bar,  equity  will  relieve. 

York  V.  Texas,  137  U.  S.  15,  20,  34  L.  ed. 
604,  G05,  11  Sup.  Ct.  Rep.  9;  Pennoyer  v. 
A'c/f,  95  U.  S.  714,  732,  24  L.  ed.  5C5,  572. 

The  Federal  courts  will  not  restrain  the 
institution  of  suits  in  a  state  court  under 
unconstitutional  statutes,  as  in  Fitis  v.  Me- 
Ohce,  172  U.  S.  516,  529,  43  L.  ed.  535,  541, 
19  Sup.  Ct.  Rep.  269,  or  in  any  way  inter- 
fere with  proceedings  therein;  but  as  soon 
as  those  proceedings  ripen  into  an  alleged 
judgment,  which  judgment  is  void,  the  steps 
of  individuals  seeking  to  enforce  it  may  be 
enjoined  within  the  principle  of  Oshorti  v. 
Hank  of  United  States,  9  SVheat.  738,  6  L. 
od.  204,  and  Smyth  v.  Ames,  169  U.  S.  466, 
42  L.  ed.  819,  18  Sup.  Ct.  Rep.  418. 

However,  anxioui^  and  solicitous  the  Fed- 
eral courts  may  be  to  avoid  conflicts  of  ju- 
risdiction, they  cannot  deny  suitors  due  pro- 
tection of  their  constitutional  rights. 

Baltimore  d  0.  U.  Co.  v.  Wabash  R.  Co. 
1 19  Fed.  678. 


of  the  KMpreme  court  in  New  York  that  written 
admlKsloii  of  service  by  the  superintendent  of 
iDsiirance  fn  New  York,  who  has  been  appointed 
an  attorney  to  receive  service  for  the  foreign 
insurance  couipany.  coustitutes  a  sufficient  serv- 
ice, although  the  8un:inons  was  sent  him  by 
mall.  Fariuer  v.  National  Life  Asso.  67  Hun, 
11!).  21  N.  Y.  Snpp.  1056. 

The  delivery  of  a  suinnions  to  the  sheriff  for 
service  on  the  superintendent  of  insurance, 
rhoui;1>  within  the  time  specified  in  the  policy 
for  iu'ini^iii;;  actions  thereon,  is  not  sufficient  to 
confer  jurisdiction  of  a  forelRn  insurnnce  com- 
IMiny  when  not  served  within  that  time,  as  the 
case  is  not  governed  by  the  provision  of  N.  Y. 
Code  Civ.  Troc.  $  301).  declaring  that  an  at 
tempt  to  commence  an  action  is  equivalent  to 
the  commencement  thereof  within  the  meaning 
of  the  provisions  of  that  act  limiting  the  time 
for  commencing  an  action  when  the  summons  Is 
delivered  to  the  sheriff  with  tlie  intent  that  it 
should  Ite  actually  served.  Qulun  v.  Itoyal  Ins. 
Co.  81   liuu.  207,  30  N.  Y.  Supp.  714. 

The  refusal  of  the  insurance  commissioner  to 
receive  proc4>KK  against  a  foreign  insurance 
company,  which  he  has  power  to  receive,  will 
not  prevent  such  attempted  service  from  being 
effectual.  Knapp.  $.  &  Co.  Co.  v.  National  Mut. 
F.  Ins.  Co.  30  Fed.  607. 

Tiie  forwarding  of  a  copy  of  summons  by  the 
superintendent  of  insurance  to  the  secretary  of 
the  foreign  insurance  company,  and  of  another 
copy  to  the  g«»neral  agent  of  the  company  if  res- 
ident in  the  -fate,  chough  retiuired  by  Kan.  Gen. 
Stat.  1881).  c.^iip.  50a.  H  41.  is  not  essential  to 
jurisdiction,  at  Inast  where  the  company  in  fact 
received  notice  of  the  commencement  of  the  ac- 
tion in  due  time  to  prepare  its  defense.  Ger- 
man Ins.  Co.  V.  Hall,  1  Kan.  App.  43,  41  Pac. 
69. 

The  jurisdictional  requirement  of  Nev.  Stat 
1880.  p.  47,  that  the  foreign  corporation  bad  no 
agent  in  the  state,  upou  whom  service  of  sum- 
mons might  be  made,  does  not  sufficiently  ap- 
pear from  the  record  ho  as  to  sustain  service 
upi»n  the  se<Tetary  of  state  where  such  record 
only  KhowK  that  the  company  had  no  agent 
witljin  the  county  of  the  slieriff  making  the  re- 
turn, tind  (hot  any  nttempt  on  his  part  to  show 
that  there  were  no  ageiiis  in  any  of  the  other 
counties  of  the  state  would  be  in  excess  of  bis 
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power  under  the  statute  authorizing  his  return. 
Brooks  V.  Nevada  Nickel  Syndicate,  24  Nev.  311. 
.'S3  I»ac.  507. 

Although  a  summons  In  an  action  in  the  city 
court  of  New  York  cannot  ordinarily  be  served 
outside  of  the  city,  an  implied  exception  is  made 
in  respect  to  service  on  a  foreign  Insurance  com- 
Iiany  by  the  statute  authorizing  service  upon  the 
superintendent  of  Insurance,  and  he  may  be 
served  st  his  office  in  Albany.  People  ex  rel. 
Firemen's  Ins.  Co.  v.  New  York  City  Ct.  Jus- 
tices. 33  N.  Y.  8.  R.  147,  11  N.  Y.  Supp.  773. 

Hut  service  of  a  summons  directed  to  a  for- 
eign insurance  company  upon  the  state  auditor 
in  one  county,  requiring  the  defendant  to  ap- 
pear and  answer  in  a  circuit  court  of  another 
county,  conferred  no  jurisdiction  on  that  court, 
where  the  state  statutes,  after  making  special 
provision  for  certain  actions,  direct  that  "every 
other  action"  may  be  brought  in  any  county  in 
which  the  defendant  or  one  of  several  defend- 
ants resides  or  is  summoned.  Masons'  Fratern* 
ai  Acci.  Asso.  v.  iUley.  60  Ark.  578,  31  S.  W. 
148. 

Under  Mo.  I^aws  1885,  p.  184,  authorizing 
service  of  process  for  a  foreign  insurance  com- 
pany on  the  state  superintendent  of  insurance, 
a  justice  of  the  peace  in  one  county  could  not  ac- 
quire jurisdiction  of  such  corporation  by  service 
of  summons  on  the  superintendent  of  insurance 
in  another  county.  United  States  Mut.  Acci. 
Ins.  Co.  V.  Ueislnger.  43  Mo.  App.  571. 

This  statute  having  been  amended  by  Mo.  Rev. 
Stat.  1880.  f  .'>012,  so  as  to  authorize  service  on 
the  superintendent  of  insurance  of  process  Is- 
sued from  any  court  of  record,  justice  of  the 
peace,  or  other  inferior  court.  It  was  held  in 
Fink  V.  Lancashire  Ins.  Co.  60  Mo.  App.  673, 
that  the  Louisiana  court  of  common  pleas  ac- 
quired jurisdiction  of  a  suit  against  a  foreign 
Insurance  company  by  service  on  the  superin- 
tendent of  the  insurance  department  in  the  city 
of  St.  Louis,  Missouri. 

Summcms  served  on  the  superintendent  of  in- 
surance in  Kansas  in  a  suit  against  a  foreign  In- 
surance company  must  be  directed  to  the  super- 
intendent, but  otherwise  is  the  same  in  form  as 
a  summons  in  other  cases.  Westchester  F.  Inft. 
Co.  v.  Coverdale.  48  Kan.  446,  29  Fac.  fy52 : 
German  Ins.  Co.  v.  llaii,  1  Kan.  App.  43,  41 
i'ac.  09. 
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The  oases  presenting  the  closest  analogy  to 
the  present  question  are  those  brought  in  the 
Federal  courts  for  relief  by  way  of  injunc- 
tion against  judgments  of  state  courts  ob- 
tained by  fraud,  and  to  restrain  proceedings 
thoroon. 

Mnrfthall  v.  Holmes,  141  U.  S.  589,  699,  35 
L.  ^d.  870,  874,  12  Sup.  Ct.  Rep.  62. 

Another  class  of  analogous  cases  is  where 
suit  is  brought  in  equity  to  obtain  relief 
against  judgments  based  upon  the  unauthor- 
ized appearance  of  attorneys. 

Fre^ich  v.  Uay,  22  Wall.  238,  248,  22  L.  ed. 
801,  857;  Rohh  v.  Voa,  156  U.  S.  13,  38,  39 
L.  ed.  52,  61,  16  Sup.  Ct.  Rep.  4. 

The  case  of  an  injunction  against  acts 
done  by  authority  of  proceedings  in  a  state 
court  after  jurisdiction  has  been  transferred 
by  a  valid  removal  to  a  circuit  court  of  the 
United  States,  is  a  fair  illustration  of  appel- 
lant's position. 

French  v.  Hay,  22  Wall.  238,  248,  22  L.  ed. 
854,  867;  Dieizsch  v.  Huidekoper,  103  U.  S. 
494,  497,  sub  nom.  Kern  v.  fluidekopcr,  26 
L.  ed.  497,  498;  Wagner  v.  Drake,  31  Fed. 
849. 

A  state  court  may  disregard  the  process  of 
a  Federal  court  which  was  void  because  is- 
sued and  executed  on  Sunday. 

Qumbel  v.  Pitkin,  124  U.  S.  131,  146,  31 
L.  ed.  374,  379,  8  Sup.  a.  Rep.  379. 

Where  the  case  shows  an  admitted  abuse 
of  process,  this  may  be  enjoined,  though  the 
validity  of  the  judgment  upon  which  it  is 
based  be  not  attacked. 

Julian  V.  Central  Trust  Co.  53  C.  C.  A. 
438,  115  Fed.  956. 

Other  cases,  in  which  interference  by  in- 
junction or  otherwise  have  been  held  im- 
proper, are  not  inconsistent  with  the  position 
that  there  can  be  no  interference  witn  juris- 
diction where  jurisdiction  is  shown  not  to 
exist. 

Shields  v.  Coleman,  157  U.  S.  168,  182,  39 
L.  ©d.  fiOO.  665,  15  Sup.  Ct.  Rep.  670:  Cen- 
tral \at.  Bank  v.  Stevens,  160  U.  S.  432,  42 
L.  ed.  807,  18  Sup.  Ct.  Rep.  403;  Simpson  v. 
Ward,  80  Fed.  561. 

In  order  to  determine  the  invalidity  of  and 
give  relief  against  a  state-court  order  al- 
leged to  be  void  for  want  of  jurisdiction,  it 
is  not  necessary  to  exercise  an  appellate  or 
revisory  jurisdiction  over  that  court. 

Johnson  v.  Waters,  111  U.  S.  640,  667,  28 
L.  ed.  547,  556,  4  Sup.  Ct.  Rep.  619;  Mar- 
shall v.  Holmes,  141  U.  S.  589,  599,  35  L.  ed. 
870.  874.  12  Sup.  Ct.  Rep.  62. 

The  fact,  if  it  be  a  fact,  that  relief  could 
have  been  obtained  in  some  state  court,  does 
not  in  the  slightest  degree  affect  the  right  to 
obtain  the  same  relief  in  the  circuit  court  of 
the  United  States,  where  the  requisite  juris- 
dictional facts  are  present,  as  in  the  case  at 
bar. 

Arrowsmith  v.  Glrason,  129  U.  S.  86,  98, 
32  L.  ed.  630,  634.  9  Sup.  Ct.  Rep.  237. 

It  ap|H';n>.  howovt-r.  that  the  courts  in 
Kentucky  are  proliibilt'd  by  statute  (Civ. 
Code,  §  285)  froiri  enjoin iii«:  the  execution  of 
a  judgment  of  another  (-oiirt  of  the  state, 
though  the  judgment  be  conce*ledly  void. 
992 


Jaoohson  ▼.  Wemert,  19  Ky.  L.  Rep.  662, 
41  S.  W.  281. 

So  that  in  a  case  like  the  one  at  bar,  where 
an  injunction  is  necessary  to  prevent  irre- 
parable injury,  no  relief  could  be  had  except 
m  a  Federal  court. 

That  the  courts  of  the  United  States  are 
not  bound  by  such  a  statute  limiting  the 
powers  of  the  state  courts  cannot  be  ^oubted. 

Barrow  ▼.  Hunton,  99  U.  S.  80,  82,  83.  85, 
25  L.  ed.  407,  408,  409 :  Marshall  v.  Hohnes, 
141  U.  S.  690,  698,  36  L.  ed.  871,  873,  12 
Sup.  Ct.  Rep.  62. 

There  is  no  valid  pending  proceeding  in 
the  state  court,  and,  therefore,  there  is  prop- 
erly no  jurisdiction  to  be  interfered  with. 

Wagner  v.  Drake,  31  Fed.  849. 

The  state  court's  determination  in  favor  of 
its  own  jurisdiction  is  not  conclusive  in  the 
circuit  court. 

Hose  V.  Himely,  4  Cranch,  241,  268,  2  L. 
ed.  608,  617;  Elliott  v.  Peirsol,  1  Pet.  328, 
340,  7  L.  ed.  164,  170;  Harris  v.  Hardeman, 
14  How.  334,  341,  14  L.  ed.  444,  447;  Star- 
buck  V.  Murray,  5  Wend.  148,  21  Am.  Dec. 
172;  Thompson  v.  M'hitman,  18  Wall.  457, 
468,  21  L.  ed.  807,  001;  Cooper  v.  yeiccll, 
173  U.  S.  555,  565,  43  L.  ed.  808,  811,  10 
Sup.  Ct.  Rep.  506;  Robb  v.  Vos,  1.55  U.  a 
13,  38,  39  L.  ed.  52,  61,  15  Sup.  Ct.  Rep.  4; 
French  v.  Hay,  22  Wall.  238,  243,  2,52.  22  L. 
ed.  8,54,  H57;  (iordon  v.  Longest,  16  Pet.  97, 
104,  10  L.  ed.  900,  902;  Home  L.  Ins.  Co.  v. 
Dunn,  19  Wall.  214,*  224,  22  L.  ed.  68.  69; 
Removal  Cases,  100  U.  S.  457,  475,  25  L.  ed. 
593,  600;  Sew  Orleans,  M.  &  T.  R.  Co.  v. 
Mississippi,  102  U.  S.  136,  26  L.  ed.  90;  Kem 
V.  Huidekoper,  103  U.  S.  485,  492.  26  L.  ed. 
354,  357,  103  U.  S.  494,  497,  26  L.  ed.  497, 
498. 

The  mere  fact  that  the  state  court,  in  a 
case  decided  after  the  appointment,  has  held 
that  the  agency  continued,  does  not  affect 
the  right  or  duty  of  the  Federal  court  to  de- 
termine whether  the  corporation  was  or  was 
not  actually  served  within  the  jurisdiction. 
Otherwise,  the  state  courts  could  in  such 
causes  determine  conclusively  their  own  juris- 
diction  under  the  pretense  of  construing  a 
statute. 

Swann  v.  Mutual  Reserve  Fund  Life  Asso, 
100  Fed.  922;  Friedman  v.  Empire  L.  Ins. 
Co.  101  Fed.  535:  Mutual  Reserve  Fund  Life 
Asso.  V.  tioycr,  62  Kan.  31,  50  L.  R.  A.  538, 
61  Pac.  387;  St.  Clair  v.  Cox,  106  U.  8.  350, 
353,  27  L.  ed.  222,  22.3,  1  Sup.  a.  Rep.  354. 

The  inquiry  whether  a  state  court  acquires 
jurisdiction  of  the  person  of  the  defendant  ii 
essentially  a  Federal  question,  upon  which 
the  decision  of  a  state  court  is  clearly  not 
conclusive  (PenHoyer  v.  "Scff,  95  U.  S.  714, 
733,  24  L.  ed.  565,  572:  Connecticut  Mut.  L, 
Ins.  Co.  V.  Spratley,  172  U.  S.  602,  609,  43 
L.  ed  569,  571,  19  Sup.  Ct.  Rep.  308),  any 
more  than  it  would  be  m  the  case  of  the  con- 
struction of  a  contract  created  by  statute. 

An  appointment  of  a  state  officer  by  a  for- 
eign eor])oratiou  as  agent  for  service  of 
process,  pursuant  to  a  statute  requiring  it 
as  a  condition  to  entering  tlie  state,  does 
not  continue  in  effect  after  withdrawal  or  ex- 
clusion of  the  corporation  froni  the  state. 
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Forrest  ▼.  PUishurgh  Bridge  Co.  53  C.  C. 
A.  577,  110  Fed.  357:  Mutual  Reserve  Fund 
Life  A880.  V.  Boyer,  62  Kan.  31,  50  L.  R.  A. 
638,  61  Pac.  387;  Millan  v.  Mutual  Rcsrrx^ 
Fund  Life  Asao.  103  Fed.  764;  8wann  v. 
Mutual  Reserve  Fund  Life  A««o.  100  Fed. 
922;  Friedman  v.  Empire  L.  Ins.  Co.  101 
Fed.  535;  People  ▼.  Commercial  Alliance  L. 
Ins.  Co.  7  App.  Div.  297,  40  N.  Y.  Supp.  269. 

The  Federal  court  may  judge  for  itself 
upon  the  sufficiency  to  meet  the  constitution- 
al requirement  of  due  process. 

McCord  Lumber  Co.  v.  Doyle,  38  C.  C.  A. 
34,  97  Fed.  22;  Moredock  v.  Kirby,  118  Fed. 
180;  Cody  y.  Associated  Colonies,  119  Fed. 
420;  8t.  Clair  v.  Cox,  106  U.  8.  350,»355,  27 
li.  ed.  222,  223,  1  Sup.  Ct.  Rep.  354 ;  Connecti- 
cut Mut.  L.  Ins.  Co.  V.  Spratley,  172  U.  S. 
60!>.  UK.  43  L.  ed.  569,  574,  19  Sup.  Ct.  Rep. 
808;  Williamson  ▼.  Berry,  8  How.  495,  540, 
12  L.  ed.  1170. 

The  "amended  and  supplemental  petition" 
in  Which  the  receiver  was  appointed  was  es- 
sentially a  suit  of  a  civil  nature  in  equity. 

Barrouj  v.  Hunton,  99  U.  S.  80,  85,  25  L.  ed. 
407,  408;  Bondurant  v.  Watson,  103  U.  S. 
281.  286,  26  L.  ed.  447,  448;  Marshall  v. 
Holmes,  141  U.  S.  589,  598,  35  L.  ed.  870, 
873,  12  Sup.  Ct.  Rep.  62. 

As  such,  it  was  removable  under  the  judi- 
ciary act  of  1875  as  amended  by  the  act  of 
August  13,  1888.  It  is  no  longer  open  to 
question  that  such  a  creditor's  bill  on  a  judg- 
ment of  a  state  court  may  be  filed  in  a  United 
States  circuit  court. 

Mississippi  Mills  v.  Cohn,  150  U.  S.  202, 
207,  37  L.  ed.  1052,  1054,  14  Sup.  Ct.  Rep.  75. 

The  fact  that  at  the  time  the  bill  of  com- 
plaint in  the  present  suit  was  filed — one  day 
after  the  filing  of  the  petition  for  removal — 
the  removal  record  had  not  yet  been  filed  in 
the  United  States  circuit  court  was  imma- 
terial. 

Baltimore  d  O.  R.  Co.  v.  Koontz,  104  U.  S. 
6,  13,  26  L.  ed.  643,  645 ;  National  ii.  8.  Co.  v. 
Tugman,  106  U.  S.  118.  122,  27  L.  ed.  87,  89, 
1  Sup.  Ct.  Rep.  58. 

Tf  the  case  was  removable,  there  should  be 
no  reasonable  doubt  of  the  power  of  the  cir- 
cuit court  to  enjoin  the  defendant  Phelps  and 
the  receiver  from  further  proceeding  in  the 
•tate  court,  within  the  cases  of  French  v. 
hay,  22  Wall.  238,  248,  22  L.  ed.  854,  857 
and  Dietzsoh  v.  Huidekoper,  103  U.  S.  494, 
497,  sub  Hom.  Kern  v.  Huidekopei',  26  L.  ed. 
497,  498. 

Mr,  Benjamin  F.  Washer  argued  the 
cause,  and,  with  Messrs.  Frederick  Forcht, 
William  11.  Field,  and  Norton  L.  Goldsmith, 
Hied  a  brief  for  appellees : 

A  foreign  insurance  company  which  has 
l)een  doing  business  within  a  state  through  its 
agents  does  not  cease  to  do  business  therein 
when  it  witlidraws  its  agents  and  ceases  to 
obtain  or  ask  for  new  risks  or  obtain  new 
policies,  while,  at  the  same  time,  its  old  pol- 
icies continue  in  force. 

Connecticut  Mut.  L.  Ins.  Co.  v  Spratley, 
172  U.  S.  602,  43  L.  ed.  569,  19  Sup.  Ct.  Rep. 
308. 

A  life  insurance  company  which  is  merely 
eollecting  premiums  and  paying  losses  on  old 
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policies  is  still  **doing  business''  within  the 
meaning  of  the  statute  regulating  foreign 
corporations,  and  within  the  meaning  of  tax 
laws. 

Kerr,  Ins.  §  26. 

The  Kentucky  court  of  appeals,  considering 
the  statute  of  its  own  state,  holds  a  foreign 
insurance  company  to  be  in  court  when  served 
with  summons  as  the  appellant  here  was 
served  by  process  executed  on  the  commis- 
sioner. 

Hotne  Ben.  8oc.  v.  Muehl,  22  Ky.  L.  Rep. 
1264,  60  S.  W.  371:  Germania  Ins.  Co.  v. 
Ashby,  23  Ky.  L.  Rep.  1564,  65  S.  W.  611. 
These  decisions  of  the  Kentucky  court  of 
appeals  arc  controlling  upon  all  other  courts, 
l)oth  state  and  Federal. 

Commercial  Bank  v.  Buckingham,  5  IIow. 
317,  12  L.  ed.  109;  Lairler  v.  Walker,  14  How. 
141),  14  L.  ed.  304 ;  Central  Land  Co.  v.  Laid- 
ley,  159  U.  S.  103,  40  L.  ed.  91,  16  Sup.  Ct. 
Rep.  80. 

The  decision  of  the  state  court,  relative  to 
the  agencies  of  botli  the  commissioner  and 
Frose,  and  the  authority  of  these  parties  to 
receive  .service  of  process  for  the  defendant, 
was  not  open  to  review  or  reversal  by  the 
Uriited  States-  circuit  court.  All  questions 
raised  and  determined  in  the  state  court 
were,  as  to  the  Federal  court,  res  judicata. 
Moch  Y.  Virginia  F.  d  M,  Ins.  Co.  4 
Hughes.  61,  10  Fed.  696. 

The  pruceedings  subsequent  to  the  rendi- 
tion of  the  judgment  were  not  removable. 
here  V.  Htrother,  10  Fed.  406. 
No  case  was  shown  permitting  a  removal. 
Cook  V.  Whitney,  3  Woods,  715,  Fed.  Cas. 
No.  3,166;  Claflin  v.  McDermott,  20  Blatchf. 
522,  12  Fed.  375 :  Cortes  Co.  v.  Thannhauser, 
20  Blatchf.  59,  9  Fed.  226;  Desty,  Fed.  Proc. 
9th  ed.  p.  448. 

The  petition  for  removal,  if  considered  as 
contemplating  the  entire  cause,  certainly 
came  too  late.  The  original  petition  was 
filed  on  February  28,  1900,  the  defendant 
summoned  March  1,  1900,  the  motion  to  re- 
move made  on  August  22,  1900.  Under  the 
Kentucky  practice  the  defendant  has  twenty 
days,  after  service  of  suinmons,  to  answer. 

Fidelity  Trust  d  Safety  Vault  Co.  v.  Neuh 
port  Nctcs  d  M.  Valley  Co.  70  Fed.  403. 

The  circuit  court  of  the  United  States  had 
no  jurisdiction  to  enjoin  proceedings  in  a 
state  court. 

Diggs  v.  Wolcott,  4  Cranch,  179,  2  L.  ed. 
587 ;  Taylor  v.  Carryl,  20  How.  583,  15  L.  ed. 
1028;  Peck  v.  Jenness,  7  How.  612,  12  L.  ed. 
841;  Covcll  V.  Heyman,  111  U.  S.  179,  28  L. 
ed.  391,  4  Sup.  Ct.  Rep.  355;  Senior  v.  Pierce, 
31  Fed.  628:  Kvhn  v.  Ryan,  31  Fed.  638; 
Rothschild  v.  Hasbrouck,  65  Fed.  284;  Re 
Hall  d  8.  Co.  73  Fed.  530;  Leathe  v.  Thomas^ 
38  C.  C.  A.  75,  97  Fed.  136;  Mills  v.  Provi- 
dent Life  d  Trust  Co.  40  CCA. 394.  100  Fed. 
344 ;  Southern  Bank  d  T.  Co.  v.  Folsom,  21  C 
C.  A.  568,  43  U.  S.  App.  713,  75  Fed.  929; 
American  Aaso.  v.  Hurst,  7  C.  C  A.  598,  16 
U.  S.  App.  325,  59  Fed.  5:  Hutchinson  v. 
Green.  2  McCrary,  471,  6  Fed.  838;  Renfh 
Rvlaer  d  8.  R.  Co.  v.  Bennington  d  R.  R.  Co. 
18  Fed.  617:  Yick  Wo  v.  Crotrley,  26  Fed. 
207  ;  Rhodes  d  J.  Mfg.  Co.  v.  New  UamfMhirc, 

908 


106-158 


SupBEi^iE  Court  of  the  United  States. 


Oct.  Term, 


70  Fed.  721 :  DiUon  v.  Kansas  City  Suburban 
lifU  K.  Co.  43  Fed.  Ill:  Missouri,  K.  d  T.  R. 
Co.  V.  Scoit,  4  Woods,  :58(i,  U  Fed.  703;  Tar- 
blc's  Case,  13  Wall.  401,  sub  iiom.  United 
States  V.  Tarble,  20  L.  ed.  598;  Gates  v. 
Bucki,  4  C.  C.  A.  116,  12  U.  S.  App.  69,  63 
Fed.  1)64. 

Mr.  Benjqmin  F.  Washer  also  filed  a  sup- 
plemental brief  for  appellees: 

The  process  of  gamisliment  after  judgment 
is  clearly  a  mode  of  execution.  Its  purpose 
is  to  obtain  satisfaction  of  the  judgment  out 
of  the  debtor's  effects  which  are  in  a  third 
person's  hands. 

Dere  v.  Strother,  10  Fed.  406. 

Every  court  is  left  to  decide  for  itself  in 
what  way  and  by  what  procedure  its  judg- 
ments and  decrees  are  to  be  enforced;  sub- 
iect,  of  course,  to  review  by  its  own  appel- 
late tribunals. 

Riggs  V.  Johnson  County,  6  Wall.  198,  18 
L.  ed.  777;  Central  Nat.  Bank  v.  Stevens,  169 
U.  S.  432,  42  L.  ed.  807,  18  Sup.  Ct.  Rep. 
403. 

On  the  right  of  courts  of  coequal,  concur- 
rent jurisdiction  to  impede  and  obstruct  the 
pri>ceedings  of  each  other,  see  Oumbel  v.  Pit- 
Kin,  124  U.  S.  156,  31  L.  ed.  382,  8  Sup.  Ct. 
Rep.  379. 

In  Evans  v.  Oorman,  116  Fed.  403,  a 
L'nited  States  circuit  court  decided  that  un- 
der S  720  of  the  Revised  Statutes  (U.  S. 
Comp.  Stat.  1901,  p.  581 ) ,  and  the  comity  be- 
tween courts  of  concurrent  jurisdiction,  it 
had  no  power  to  enjoin  proceedings  in  a  state 
court  notwithstanding  the  positive  allega- 
tions of  the  bill  that  the  state  court  was 
without  jurisdiction  and  acting  fraudulently. 

Mr.  Justice  Brewer  delivered  the  opinion 
of  the  court: 

Many  questions  were  elaborately  discussed 
by  coun5wl  both  orally  and  in  brief,  but  we 
are  of  the  opinion  that  the  decision's  of  two 
or  three  will  dispose  of  the  case.  First,  the 
service  of  summons  on  the  insurance  cum- 
[167]missioner  was  sufficient  to  bring  *the  asso- 
ciation into  the  state  court  as  pui;y  defend- 
ant. It  was  stipulated  between  the  parties 
that  the  outstajiding  policies  existing  be- 
tween the  association  and  citizens  of  Ken- 
tucky were  continued  in  force  after  the 
action  of  the  insurance  conunissioner  on 
October  10,  1809,  and  that  on  said  poli- 
cies the  association  had  collected  and 
was  collecting  dues,  premiums,  and  as- 
eessments.  It  was,  therefore,  doing  busi- 
ness within  the  state.  Connecticut  Mut,  L, 
Ins,  Co,  V.  Spratley,  172  U.  S.  602,  43  L. 
ed.  669,  19  Sup.  Ct.  Rep.  306.  The  plaintiff 
was  a  citizen  of  Kentucky,  and  the  cause  of 
action  arose  out  of  transactions  had  lietween 
the  plaintiff  and  defendant  while  the  latter 
was  carrying  on  business  in  the  state  of 
Kentucky  under  license  from  the  state. 
Under  those  circumstances  the  authority  of 
the  insurance  commissioner  to  receive  sum- 
mons in  behalf  of  the  association  was  suffi- 
cient. Such  was  the  ruling  of  the  court  of 
appeals  of  Kentucky.  Home  Ben,  8oc.  v. 
MuehL  22  Ky.  L.  Rep.  1378,  69  S.  W.  520. 
In  that  case  the  society  while  dbing  busi- 
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uess  in  the  state  issuetl  the  jK)licy  sued  on, 
but  in  April,  1894,  before  the  action  was 
brought,  ceased  to  do  business  and  \%ith- 
drew  all  of  its  agents.  Service  on  the  com- 
missioner was  held  good.  The  court,  in  its 
opinion,  after  lef erring  to  the  statute  of 
1870  and  the  change  made  by  $  631,  under 
which  this  service  was  made,  said  (p.  1370. 
S.  W.  p.  621): 

'*  It  is  sufficient  to  say  that  the  iigency 
created  by  the  act  of  1893  is,  in  its  terms, 
broader  than  that  created  by  the  act  of  187U. 
The  words  of  the  later  statute  express  no 
limitation.  Whatever  limitation  shall  be  ap- 
plied to  it  must  be  by  implication.  And 
when  we  consider  the  purpose  of  the  act  it 
becomes  clear  that  it  would  be  frustrated  by 
the  construction  contended  for.  Tlierc  i;5  no 
need  of  the  right  to  serve  process  u|m>u  the 
insurance  commissioner  so  long  as  tlic  com- 
pany has  agents  in  the  state,  and  we  think 
the  purpose  of  the  section  was  to  provide  a 
means  of  obtaining  service  of  process  upon 
foreign  companies  which  no  longer  nad 
agents  in  the  state  upon  whom  process  might 
be  served  in  suits  upon  contracts  made  in 
this  state,  whatever  may  be  held  as  to  suits 
upon  contracts  entered  into  elsewhere.*'  See 
also  Germania  Ins,  Co,  ▼,  Ashby,  23  Ky.  L. 
Rep.  1604,  66  S.  W.  611. 

*Such  decision  of  the  highest  court  of  Ken-[lM 
tucky.  construing  one  of  its  own  statutcif, 
if  not  controlling  upon  this  court,  is  very 
persuasive,  and  it  certainly  is  controlling 
unless  it  be  held  to  be  merely  an  interpre- 
tation of  a  contract  created  by  the  statute. 
As  an  original  question,  and  independently 
of  any  expression  on  the  part  of  the  court 
of  appeals,  we  are  of  the  opinion  that  suck 
is  the  true  construction.  This  and  other 
kindred  statutes  enacted  in  various  states  in- 
dicate the  purpose  of  the  state  that  foreign 
corporations  engaging  in  business  within  its 
limits  shall  submit  to  controversies  grow- 
ing out  of  that  business  to  its  courts,  and 
not  compel  a  citizen  having  such  n  contro- 
versy to  5^ek  the  state  in  which  the  corpora- 
tion has  its  home  for  the  purpose  of  enforc- 
ing his  claims.  Many  of  those  statutes  sim- 
ply provided  that  the  foreign  corporation 
should  name  some  person  or  persons  upon 
whom  service  of  process  could  be  made.  The 
insufficiency  of  such  provision  is  evident,  for 
the  death  or  removal  of  the  agent  from  the 
state  leaves  the  corporation  without  an? 
person  upon  whom  process  can  be  senin. 
In  order  to  remedy  uiis  defect  some  states, 
Kentucky  among  the  number,  have  pas«d 
statutes,  like  the  one  before  us,  providing 
that  the  corporation  shall  consent  that  serv- 
ice may  be  made  upon  a  permanent  oficial 
of  the  state,  so  that  the  death,  removal,  or 
change  of  officer  will  not  put  the  corporstion 
beyond  the  reach  of  the  prooeas  of  the  courtd^ 
It*  would  obviously  thwart  this  purpose  if 
this  association,  having  made,  as  the  testi- 
mony shows  it  had  made,  a  multitude  of  con- 
tracts with  citizens  of  Kentucky,  shouM  be 
enabled,  by  simply  withdrawing  the  author- 
ity it  had  given  to  the  insurance  comiois- 
sioner,  to  compel  all  these  parties  to  seek 
the  courts  of  New  York  for  ttie  enforcement 
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of  their  dnimi.  It  is  trim  in  this  case  thfi 
)iH-«>rintion  diil  not  voluntarily  uitlidraw 
from  the  state,  but  »at  in  effect  by  the  atate 
prrvpnfr'l  from  engaginp:  in  any  new  biisi- 
nc^.  Why  this  wns  lionp  it  not  shown.  It 
must  be  pio'iiimed  to  have  been  for  some 
good  and  siiflieipnt  reaiwin,  and  it  would  be 
a  harnb  con  »t  met  ion  of  the  statute  that,  be- 
cause tbe  state  had  been  constrained  to  com- 
pel th[>  aisoriation  to  desist  from  en^ajpn^ 
In  any  futlipr  business,  it  also  deprived  its 
citizens  nlio  bad  dealt  ivith  the  association 
tOluf  'the  right  to  obtain  relief  in  its  courts. 
We  conclude  therefore,  that  the  service  of 

was  siilRcieot  t«  bring  the  nnsociatjon  into 
the  Htate  court,  and,  there  tieing  nothing  cine 
to  impeach  tbe  judgment,  it  must  be  conaid- 
pred  as  valid. 

Again,  tbe  proceeding  for  the  ap]>oiiiti'ii:nt 
of  a  receiver  was  not  a  Dew  and  indep"nJuiit 
suit.  It  was  not  in  the  strictest  sense  of  the 
term  a  creditor's  bill.  It  did  not  purport  to 
be  for  the  bcncQt  of  all  creditors,  but  Mm- 
ply  a  proceeding  to  enable  the  plaiiitin'  in 
the  judgment  to  obtain  satisfaction  Uicri'of. 
Hiifi-fnction  by  execution  at  law  having  l^cn 
Bhown  to  be  impossible  by  the  return  uf 
nulla  6onn.  It  is  what  is  known  as  a  siip- 
plemcntary  proceeding.  It  is  a  prorci'itiii^ 
known  to  the  jurisprudence  of  manj'  states, 
and  one  whose  validity  in  those  statf5  has 
licen  rccogniied  by  this  court.  Witliamt  y. 
Hill.  10  How.  net.  15  L.  ed.  570;  Ailantie 
it  /'.  It.  Co.  V.  Hopkina,  04  II.  S.  II.  24  L.  ed. 
43:  Ex  parte  floyrf.  106  U.  S.  647,  26  L.  ed. 
iHtl):  Canal d  ('.  Htrtett  ft,  Co.  \:  Hart,\\\ 
v..  S.  054,  2ft  L.  ed.  226,  S  Sup.  Ct.  Rep. 
1127.  It  is  recognized  in  Home  cases  in  Ken- 
tuokv.  Well  V.  Drponit  Bank,  IB  Ky.  L.  Hep. 
15«,"35  S.  W.  623;  ValdiofUv.  Dcpoiit  Banl;, 
22  Ky.  L.  Rep.  684,  58  S.  W.  5S0.  ThLi  pro- 
ceeding was  treated  by  the  stat^  court  as 
one  merely  supplemcntiil  in  its  character. 
it  was  initiatea  by  the  filing  of  an  amended 
and  Biipplementary  petition.  It  waa  a  mere 
continuation  of  the  action  already  passed 
into  judffment,  and  in  aid  of  the  executio:i 
of  such  judgment.  As  such  it  was  not  sub- 
ject to  removal  to  the  Federal  court,  the 
time  therefor  prescribed  by  the  statute  hav- 
ing passed.  24  Stat,  at  L.  554,  chap.  373, 
U.  S.  Comp.  Stat.  1001,  p.  SU:  lUariin  v. 
Baltinore  d  0.  R.  Co.  151  U.  S.  673-684, 
mib  noin.  Gerliiig  v.  Balliinorc  &  O.  R.  Co. 
3S  L.  ed.  311.  315,  14  Sup.  Ct.  Bep.  633. 
Being  a  mere  continuation  of  the  action  at 
law,  and  not  removable  to  the  Federal  court, 
the  latter  had  no  jurisdiction  to  enjoin  the 
proceedings  under  it.  It  is  coTit*ncIed  that 
9tich  a  supplementary  proceeding  is  not  war- 
rnnted  br  the  laws  of  Kentucky ;  that  there 
is  no  statute  of  that  state  justifying  it.  But 
it  has  been  sanctioned  by  the  judgment  of 
the  court  in  which  the  proceeding  was  had, 
nnd  cannot  be  treated  by  the  Federal  courts 
as  unauthoriied.  Laing  v.  Rigney,  160  U,  S, 
631,  40  I,,  ed,  535,  10  Sup.  Ct.  Rep.  366. 
See  also  Leadiille  Coat  Co.  v.  McCreery,  141 
U.  8.  475.  478,  33  L.  cd.  824,  826,  12  Sup, 
Ct.  Rep.  28.  If  not  warranted  by  the  law  ol 
the  ittate  relief  must  be  sought  by  leview 
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•in  tbe  appellate  court  of  Ihc  state,  and  iml(1601 
by  collateral  attad;  in  th«  Federal  court 

^or  these  reamiiB  ire  think  thr  iTccition  of 
tlie  Court  of  Appeals  of  Ihv  Sixth  Cirouit 
wai  right,  and  it  ta  affiTmcd. 


CITY  OF  PHILADELPHIA. 

<8ee  S.  C.  Reporter's  ed.  1S0-19D.) 

Interstate  commerce  —  valiiliti/  of  lieenm 
laa  on  telegraph  pole*  and  wirei  —  rea- 
totiableneaa  —  tchen  a  guetlton    for    the 

jury. 

i.  A  tptegrapb  campaa;,  Ihougb  engaKed  In  In- 
Icrsiote   commerce,   aaj  be   compelled   bj  ■ 

mimlclpnlltj  lo  p*;  a  reasoaable  license  ttn 
for  the  entorcemeat  nt  local  KOTcnimeDl  su- 
pervlalon  ot  Its  poles  and  wires. 
Z.  Tbe  ressoDableneis  ot  a  munlclpnl  license 
cbHrge  of  11  per  leleKmph  pole  and  t^.liO  tor 
each  mllo  ot  overbend  lelci;rnph  wires  witbin 
tbe  citf  llmlls  mast  be  lutamlited  Co  tbe  iarj. 
wbrTi>  tbere  Is  testlmon;  tbnt  tbi;  actual  roat 
nf  inslnteaaDce.  repolt-s.  sad  supervlaloD  Ur 
thn  (elegrapb  compaQT  was  )«>■  (hnti  one  linlf 
t)ir  sum  tbus  cbarged  b;   (be  city  tor  shikt- 

ot  fl    per   mile   for   undenfrnund    wires   biid 
been   remoTsd  as  a      '    ~ 
moval  ot  sll  o*erbead  wires. 


[No.   163.] 


United  States  for  the  Eastern  District  of 
Pennsvlvsnia  to  review  a  jud^nicut  for 
phiint'ifF  in  an  action  by  the  city  of  Phila- 
delphia to  recover  license  charfiea  imposed 
by  it  upon  a  telegraph  company.  Hevemcd 
and  remanded   for  a  new  trial. 

See  same  case  below  on  motion  by  de- 
fendant  to  enter  judgment    with    tbe    re- 

NoTE,— IXJ  'latr  reiialaHon  of  Intmlatc  or 
fnirlnn  commerCB-  see  notes  to  Xorfolk  &  W. 
R.  Co.  v.  Com.  IVa-l  13  L.  H.  A  lOT :  McCanna 
«  F.  Vn.  V.  ritlxenV  Trust  &  Surety  Co.  24  C. 
C.  A.  13  ;  Rntterman  r.  Western  U.  TelSR,  Co. 
32  I,,  ed.  I'.  S.  229:  Harmon  v.  Cblcago.  37  I.. 
ed.  V.  fl.  2111 :  Cleveland.  C.  C.  *  St.  L.  R.  Co. 
V.  Backus,  :<H  I.  ed.  U.  B.  1041 :  and  Poaul 
Telec  Cable  Co.  v.  Adams,  30  L.  ed.  U.  a  311. 

fflercc — see  nnles  lo  Itolbermel  v.  Meyerle  d'a.) 
a  J..  R.  A.  :)flll:  Aratricaa  FertllUlnR  Co.  v. 
North  Carolina  Jld.  of  ArtI.  (C.  C.  E.  D  N.  Cl 
11  L.  H.  A.  170. 

Ai  to  limit  of  amounl  of  lircnAt  fcen — see 
note  to  Slate  ex  id.  Tol  v.  French  (Mont.l  31* 
L.  R.  A.  415. 

On  the  poirrr  of  »(" 
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duction  specified  in  the  reserved  point.  109 
Fed.  55. 

Statement  by  Mr.  Justice  Brewer: 
This  action  was  commenced  in  the  common 

?lea8  court  of  Philadelphia  on  December  31, 
891,  to  recover  the  sum  of  $3,715  as  license 
fees  alleged  to  be  due  the  city  for  the  six 
preceding  years.  The  case  was  removed  by 
the  defendant  to  the  circuit  court  of  the 
United  States  for  the  eastern  district  of 
Pennsylvania.  A  trial  was  had  before  the 
court  and  a  jury,  which  resulted  in  a  verdict 
md  judgment  for  the  plaintiff  for  a  part  of 
the  sum  claimed,  which  judgment  was  there- 
after reversed  by  the  circuit  court  of  ap- 
peals. A  second  trial  was  had  in  April, 
1901,  before  the  court  and  a  jury,  which  re- 
sulted in  a  verdict  and  judgment  for  the  full 
amount  claimed,  with  interest.  From  such 
judgment  the  case  was  brought  to  this  court 
directly  on  writ  of  error,  on  the  ground  that 
it  involved  the  construction  and  application 
of  the  Constitution  of  the  United  States; 
that  the  action  was  brought  to  recover  from 
the  telegraph  company  certain  license 
charges  imposed  by  the  city  which  the  com- 
pany claimed  the  city  had  no  right  or  power 
to  impose,  for  the  reason  that  it  was  a  regu- 
lation of  commerce  between  the  states. 

Messrs.  John  F.  Dillon  and  H.  B.  Oil] 

aigued  the  cause,  and,  with  Messrs.  Silas  W. 
Pet  tit,  George  11.  Fcarons,  Rush  Taggart, 
Henry  D.  Lstahrook.  and  Messrs.  Brown  d 
Wells,  filed  a  brief  for  plaintiff  in  error: 

The  pretended  power  of  the  city  of  Phila- 
delphia to  impose  the  tax  in  question  is  de- 
rived solely  from  its  possession  of  the  "pow- 
ers, rights,  privile^s,  and  immunities  inci- 
dent to  a  municipal  corporation  and  neces- 
sary for  the  proper  government  of  the 
same,"  and  from  no  other  source  whatsoever. 
But  this  does  not  confer  power  to  enact  the 
ordinances  in  question. 

Cooley,  Taxn.  597. 

Under  the  law  of  Pennsylvania  the  prop- 
erty of  the  telegrapli  company  necessary  to 
the  exercise  of  its  francliises  is  not  taxable 
by  the  municipality. 

Lehigh  Coal  dc  Xav.  Co.  v.  Xorthamf)ton 
County,  8  Watts  &  S.  334:  Railroad  Co.  v. 
lirrls  Counttf,  0  Pa.  70;  Sehutflkill  \av.  Co. 
v.  ficrks  County,  11  Pa.  202:  Sew  York  d  E. 
R.  Co.  V.  Sahin,  20  Pa.  242;  Went  Chester 
(ins  Co.  V.  Chester  County,  30  Pa.  232; 
Ridgivay  Light  d  Heat  Co.  v.  Klk  County, 
191  Pa.  4C5i  43  Atl.  323. 

The  commonwealth  owns  the  franchise  of 
every  highway,  and  no  municipal  corpora- 
tion has  any  power  over  them  except  m  so 
far  as  it  is  delegated  to  it  by  the  state. 

OVonnor  v.  Pittsburgh,  18  Pa.  187; 
Stormfeltz  v.  Manor  Tump.  Co.  13  Pa.  555; 
Millvale  v.  Evergreen  R.  Co.  131  Pa.  1,  7  L. 
R.  A.  369,  18  Atl.  993 ;  Com.  v.  Erie  d  N.  E. 
R.  Co.  27  Pa.  339,  67  Am.  Dec.  471;  Phila- 
delphia d  T.  R.  Co.'s  Case,  0  Whart.  25,  36 
Am.  Dec.  202;  Northern  Liberties  v.  North- 
ern Liberties  Oas  Co.  12  Pa.  318;  Mercer  v. 
Pittsburyh,  Ft.  W.  d  C.  R.  Co.  M  Pa.  99; 
Danville,  H,  d  W.  /?.  Co.  v.  Com.  73  Pa.  29; 
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Pittsburgh's  Appeal;  115  Pa.  4,  7  Atl.  778; 
William  sport  Pass  R.  Co.  v.  Williamspnrt, 
120  Pa.  1,  13  Atl.  496:  Homestead  Street  R. 
Co.  V.  Pittsburg  d  H.  Ehetric  Street  R.  Co, 
166  Pa.  162,  27  L.  R.  A.  383,  30  Atl.  950, 
955;  2  Dill.  Mun.  Corp.  3d  ed.  §  657. 

The  charge  cannot  he  imposed  in  this  case 
for  the  purpose  of  providing  an  insurance  or 
guarantee  fund  to  insure  the  municipality 
from  damages  for  which  it  may  be  held  lia- 
ble by  reason  of  the  construction  and  main- 
tenance of  telegrapli  poles  and  wires. 

Smith  V.  St.  Louis  d  S.  W.  R.  Co.  181  U. 
S.  248,  45  L.  ed.  847,  21  Sup.  Ct.  Rep.  803; 
Philadelphia  v.  Western  U.  Teleg.  Co.  2 
Inters.  Com.  Rep.  728,  40  Fed.  616. 

No  right  exists  to  impose  a  larger  charge 
than  will  reimburse  to  the  municipality  tSe 
expense  of  regulation. 

Cooley,  Const.  Lim.  6th  ed.  242;  Coolcj, 
Taxn.  2d  ed.  pp  597,  598:  Dill.  Mun.  Cori 
3d  ed.  §  768;  The  Laundry  Lieense  Case,  22 
Fed.  701;  State,  Benson,  Prosecutor,  v.  Bo- 
boken,  33  N.  J.  L.  280;  State,  North  Hudson 
County  R.  Co.,  Prosecutors,  v.  Hoboken,  41 
N.  J.  L.  71;  Saginaw  v.  Suift  Electric  Light 
Co.  113  Mich.  660,  72  N.  W.  6. 

Under  the  guise  of  the  power  to  regulate, 
a  city  cannot  exercise  the  power  to  tax. 

New  York  v.  Second  Ave.  R.  Co.  32  X.  Y. 
261;  Ciyicinnati  v.  Bryson,  15  Ohio,  625,45 
Am.  Dec.  593;  Mays  v.  Cincinnati,  1  Ohio 
St.  268;  Dunham  v.  Rochester,  5  Cow.  482; 
Jackson  v.  Newman,  59  Miss.  385,  42  Am. 
Rep.  367;  Dill.  Mun.  Corp.  §  764;  Cooley, 
Taxn.  2d  ed.  573,  597 ;  Gibbons  v.  Ogden,  9 
Wheat.  213,  6  L.  ed.  74. 

The  tax  imposed  by  the  city  in  this  case 
exceeds  the  limits  prescribed  by  the  author- 
ities. 

Philadelphia  v.  Western  U.  Teleg.  Co.  82 
Fed.  797;  Philadelphia  v.  .Itlantic  d  i*. 
Teleg.  Co.  42  C.  C.  A.  325,  102  Fed.  254; 
St.  Louis  V.  Western  V.  Teleg.  Co.  148  U. 
S.  92,  37  L.  ed.  380,  13  Sup.  Ct.  Rep.  485. 

The  plaintiff  in  error  is  engaged  in  inter- 
state commerce,  and  the  business  it  tranaacU 
is  in  itself  commerce,  and  by  virtue  of  the 
act  of  Congress  of  July  24,  1866,  and  ite  «• 
ceptance  thereof,  said  telegraph  company  ii 
entitled  to  all  the  privileges  and  inununitic6» 
and  is  subject  to  all  the  restrictions,  which 
flow  from  the  power  given  to  Congress  \fj 
the  Constitution  to  regulate  commerce,  and 
the  legislation  in  that  behalf  enacted  hy 
Congress. 

Petisacola  Teleg.  Co,  v.  Western  V.  Tekg. 
Co.  96  U.  S.  1,  24  L.  ed.  708;  Western  V. 
Teleg.  Co.  v.  Texas,  105  U.  S.  460,  26  L.  ed. 
1067;  Leloup  v.  Port  of  Mobile,  127  U.  S. 
G40,  32  L.  ed.  311,  8  Sup.  Ct.  Rep.  1380. 

The  plaintiff  in  error  as  an  interstate  com- 
merce company,  whose  business  is  oommcrw 
itself,  and  in  the  nature  of  the  postal  wVf' 
ice  has  the  right  to  invoke  the  protection  oi 
the  Constitution  of  the  United  SUtes 
against  this  attempt  to  burden  and  regulate 
interstate  commerce. 

State  Tax  on  Railicay  Gross  Receipts,  1* 
Wall.  299,  8uh  nom.  Philadelphia  d  R.  R.  Co. 
V.  Pennsylvania,  21  L.  ed.  169;  Philadelp^ 
d  8.  Mail  8,  8,  Co.  v.  Pennsylvania,  IW 
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U.  S.  326,  30  L.  ed.   1200,  7  Sup.  Ct.  Rep. 
1118. 

Interstate  commerce  cannot  be  taxed  at  all 
by  the  state,  and  the  fact  that  the  tax  is 
imposed  by  a  law  or  an  ordinance  purport- 
ing to  be  an  enforcement  of  the  police  power, 
or  a  privilege  tax,  can  make  no  difference  in 
the  application  of  the  rule. 

Robhins  v.  Hhelhy  County  Taxing  Dist. 
120  U.  S.  489,  30  L.  ed.  604,  I  Inters.  Com. 
Rep.  45,  7  Sup.  Ct.  Rep.  502;  Aaher  v.  Texas, 
128  U.  S.  129,  32  L.  ed.  368,  2  Inters.  Com. 
Rep.  241,  9  Sup.  Ct.  Rep.  1;  Stoutenhurgh  v. 
Henniok,  129  U.  S.  141,  32  L.  ed.  637,  9  Sup. 
Ct.  Rep.  266;  McCall  v.  California,  136  U. 
S.  104,  34  L.  ed.  391,  3  Inters.  Com.  Rep. 
181,  10  Sup.  Ct.  Rep.  881;  Brcnnan  v. 
TitusvlUe,  153  U.  S.  289,  38  L.  ed.  719, 
4  Inters.  Com.  Rep.  658,  14  Sup.  Ct.  Rep. 
829;  Crutcher  v.  Kentucky,  141  U.  S.  47, 
36  L.  ed.  649,  11  Sup.  Ct.  Rep.  851; 
Hannibal  d  8i.  J.  R.  Co.  v.  Hmen,  95  U. 
8.  466,  24  L.  ed.  627;  Minnesota  v.  Bar- 
ber, 136  U.  S.  313,  34  L.  ed.  465,  3  Inteis. 
Com.  Rep.  186,  10  Sup.  Ct.  Rep.  862; 
Brimmer  v.  Rebman,  138  U.  S.  78,  34  L. 
ed.  862,  3  Inters.  Com.  Rep.  485,  11  Sup. 
Ct.  Rep.  213;  Gotting  v.  Kansas  City  Stock 
Yards  Co.  183  U.  S.  79,  sub  nom.  Coiting  v. 
Godard,  46  L.  ed.  92,  22  Sup.  Ct.  Rep.  30; 
Bt,  Louis  Consol.  Coal  Co.  v.  Illinois,  185  U. 
8.  203,  46  L.  ed.  872,  22  Sup.  Ct.  Rep.  616; 
New  Orleans  Gaslight  Co.  v.  Louisiana  Light 
d  H.  P.  d  Mfg.  Co.  115  U.  S.  660,  29  L.  ed. 
516,  6  Sup.  Ct.  Rep.  252. 

Even  wnere  the  regulation  imposed  was  in 
relation  to  the  selling  of  intoxicating  liquors, 
which  is  peculiarly  a  matter  of  police  cog- 
nizance, tins  court  has  held  that  the  power 
must  be  so  exercised  as  not  to  operate  as  a 
burden  on  or  regulation  of  interstate  com- 
merce. 

Leisy  v.  Hardin,  135  U.  S.  100,  34  L.  ed. 
128,  3  Inters.  Com.  Rep.  36,  10  Sup.  Ct.  Rep. 
681;  Lyng  v.  Michigan,  136  U.  S.  161,  34 
L.  ed.  150,  3  Inters.  Com.  Rep.  143,  10  Sup. 
Ct.  Rep.  726. 

A  license  tax,  irrespective  of  whether  the 
amount  is  much  or  little,  where  levied  upon 
the  occupation  itself,  or  upon  the  means  of 
carrying  on  the  business,  is,  where  the  busi- 
ness carried  on  is  interstate  conmierce,  a 
direct  burden  upon  interstate  commerce. 

Brown  v.  Maryland,  12  Wheat.  419,  6  L. 
ed.  678;  Welton  v.  Missouri,  91  U.  S.  275, 
23  L.  ed.  347;  Brennan  v.  Titusville,  153  U. 
S.  304,  38  L.  ed.  724,  4  Inters.  Com.  Rep. 
658,  14  Sup.  Ct.  Rep.  829;  Henderson  v. 
^'ickham,  92  U.  S.  259,  23  L.  ed.  543. 

In  the  Mississippi  case  the  tax  was  only 
$1  per  mile  of  wire,  which  was  "in  lieu  of 
other  state,  county,  and  municipal  taxes" 
{Postal  Teleg.  Cable  Co.  v.  Adams,  155  U.  S. 
688,  39  L.  ed.  311,  5  Inters.  Com.  Rep.  1,  15 
Sup.  Ct.  Rep.  268,  360),  and  it  would  seem 
that  a  charge  which  amounts  to  nearly  four 
times  that  much,  and  levied  as  a  charge  for 
inspection  alone,  is  manifestly  exorbitant 
and  practically  a  tax,  and  therefore  a  regu- 
lation of  interstate  commerce,  for  the  trans- 
action of  which  these  poles  and  wires  are 
necessary  appliances. 
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The  property  of  a  telegraph  companj'  is  li- 
able to  taxation  by  a  state  on  the  same  basis 
as  all  other  property  is  so  liable,  a  tax  which 
the  plaintiff  in  error  has  always  paid  to  the 
stflte  of  Pennsylvania. 

Western  U.  Teleg.  Co.  v.  Atty.  Gen.  125  U. 
S.  530,  31  L.  ed.  790,  8  Sup.  Ct.  Rep.  961. 

And  even  where  the  tax  is  imposed  in  form 
as  a  privilege  tax,  but  is  **in  lieu  of  other 
state,  county,  and  municipal  taxes,*'  and  the 
amount  of  the  tax  is  made  dependent  in  fact 
upon  the  value  of  the  property  of  the  tax- 
payer situated  within  the  jurisdiction  of  the 
state  imposing  the  same,  it  will,  nevertlio- 
less,  and  notwithstanding  its  form,  be  held 
valid  and  sustained  by  this  court. 

Postal  Teleg.  Cable  Go.  v.  Adam^,  155  U. 
S.  688,  39  L.  ed.  311,  5  Inters.  Com.  Rep.  1, 
15  Sup.  Ct.  Rep.  268,  360. 

And  so  a  state  may  impose  a  specific  tax 
on  each  telegraph  message  which  the  com- 
pany sends  over  its  line  wholly  within  the 
state  imposing  such  tax,  but  not  upon  mes- 
sages sent  by  officers  of  the  United  States  on 
public  business,  and  not  upon  messages  sent 
or  received  to  or  from  points  without  the 
state.  The  power  to  tax  such  messages  is 
confmed  to  messages  sent  from  one  place  to 
another  exclusively  within  the  jurisdiction 
of  the  state  imposing  the  tax. 

Western  U.  Teleg.  Co.  v.  Texas,  105  U.  S. 
460,  26  L.  ed.  1067. 

And  so  a  state  may  tax  the  gross  receipts 
of  a  telegraph  company  derived  from  busi- 
ness transacted  exclusively  within  the  state. 

Ratterman  v.  Western  U.  Teleg.  Co.  127 
U.  S.  411,  32  L.  ed.  229,  2  Inters.  Com.  Rep. 
59,  8  Sup.  Ct.  Rep.  1127;  Western  U.  Teleg. 
Co.  V.  Alabama  State  Bd.  of  Assessment,  132 
U.  S.  472,  sub  nom.  Western  U.  Teleg.  Co.  v. 
Seay,  33  L.  ed.  409,  2  Inters.  Com.  Rep.  726, 
10  Sup.  Ct.  Rep.  161. 

Again,  it  has  been  held  that  a  license  tax 
imposed  by  a  municipality  duly  authorized 
thereto  by  the  state  upon,  inter  alia,  "lolc- 
graph  companies  or  its  agencies,  each,  for 
business  done  exclusively  within  the  city  of 
Charleston,  and  not  including  any  business 
done  to  or  from  points  without  the  stale, 
and  not  including  any  business  done  for  the 
government  of  the  United  States,  its  officers, 
or  agents,  $500," — was  valid. 

Postal  Teleg.  Cable  Co.  v.  Charleston,  153 
U.  S.  692,  38  L.  ed.  871,  4  Inters.  Com.  Rep. 
637,  14  Sup.  a.  Rep.  1094. 

But  the  reasoning  of  these  cases  is  wholly 
inconsistent  with  the  right  of  a  state,  or  of 
a  municipality  under  the  law  of  a  state,  to 
require  a  telegraph  company  to  take  out  a 
license  for  the  transaction  of  its  business,  or 
to  impose  upon  it  a  tax  for  such  license. 

See  Leloup  v.  Port  of  Mobile,  127  U.  S. 
640,  32  L.  ed.  311,  2  Inters.  Com.  Rep.  134, 
8  Sup.  Ct.  Rep.  1380. 

Mr.  John  L.  Kinsey  argued  the  cause, 
and,  with  Mr.  James  Alcorn,  filed  a  brief  for 
defendant  in  error: 

It  is  lawful  for  a  state  to  impose  taxes 
upon  property  owned  and  use<l  within  it  by  a 
corporation  of  another  state,  even  when  such 
corporation  is  engaged  in  interstate  com- 
merce, and  the  exaction  of  a  license  tax  is 
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21  vilid  cxcrciso  of  power  by  mnnicipal  cor- 
porations, in  order  to  cover  expeiiscs  to 
which  they  may  Ik?  put  in  the  enforcement  of 
their  police  rules  and  repuhition«. 

Philadrlphia  v.  M'csicrti  U.  Trlcg.  Co.  .ii! 
C.  C.  A.  240,  60  U.  S.  App.  308,  80  Fed.  454 ; 
Western  U.  Teleg.  Co.  v.  Atty.  Qen.  125  U. 
S.  530,  31  L.  ed.  790,  8  Sup.  Ct.  Rep.  961: 
License  Tax  Cases,  5  Wall.  402,  18  L.  ed. 
497;  "Wiggins  Ferry  Co.  v.  East  St.  Louis, 
107  U.  S.  365,  27  L.  ed.  419,  2  Sup.  Ct.  Rep. 
257;  Postal  Teleg.  Cable  Co.  v.  Chavleston, 
153  U.  S.  692,  38  L.  ed.  871,  4  Inters.  Com. 
Rep.  637,  14  Sup.  Ct.  Rep.  1094;  Philadel- 
phia V.  Atlantic  d  P.  Teleg.  Co.  42  C.  C.  A. 
325,  102  Fed.  258. 

'rhere  is  a  presumption  in  favor  of  the  va- 
lidity of  the  action  of  the  legislative  body, 
and  the  evidence  to  justify  a  court  in  hold' 
ing  otherwise  must  be  clear  and  convincing. 

Philadelphia  v.  Western  U.  Teleg.  Co.  32 
C.  C.  A.  246,  60  U.  S.  App.  398,  89  Fed.  4()0. 

The  amount  of  the  license  charges  rests 
with  the  city  councils  in  the  first  instance, 
and  it  is  only  where  such  discretion  has  been 
manifestly  abused  that  the  courts  are  justi- 
fied in  interfering. 

Allentoun  v.  Western  U.  Tclrg.  Co.  148 
Pa.  119,  23  Atl.  1070. 

With  practically  the  same  evidence  before 
them  as  was  submitted  by  the  plaintiff  in  er- 
ror upon  the  trial  of  this  case,  the  United 
States  court  of  appeals  determined  that  the 
ordinances  imposing  the  charges  now  claimed 
by  the  city  of  Philadelphia  against  the  At- 
lantic &  Pacific  Telegraph  Company  were 
valid. 

Philadelphia  v.  M'cstem  U.  Teleg.  Co.  32 
C.  C.  A.  246,  60  U.  S.  App.  398,  80  Fed.  4.54 : 
Philadelphia  v.  Atlantic  d  P.  Tchg.  Co.  42 
C.  ('.  A.  325,  102  Fed.  258. 

The  highest  court  of  the  state  of  Pennsyl- 
vania has  considered  these  ordinance*^,  and 
whether  the  charges  imposed  are  reasonable 
or  not,  and  has  determined  those  charges  to 
l)e  reasonable,  and  the  ordinances  valid. 

Taylor  v.  Postal  Teleg.  Cable  Co.  202  Pa. 
583,  52  Atl.  128;  Chester  City  v.  Westei'ii  U. 
Teleg.  Co.  164  Pa.  466.  25  Atl.  1134:  Allen' 
toitn  v.  Western  U.  Teleg.  Co.  148  Pa.  117, 
23  Atl.  1070;  Philadelphia  v.  American  V. 
Teleq.  Co.  167  Pa.  406,  31  Atl.  628;  Chester 
\.  Philadelphia,  R.  d  P.  Teleq.  Co.  148  Pa. 
120,  23  Atl.  1070. 

The  supreme  court  of  the  state  of  New 
York  in  Philadelphia  v.  Postal  Tclrg.  Cable 
Co.  67  Hun,  21,  21  N.  Y.  Supp.  556,  consid- 
ered tiie  same  ordinances  as  imposed  the 
char«ics  in  this  case,  and  held  them  to  be 
vali4i.  and  the  charges  reasonable. 

Whctlier  a  license  fee  is  exacted  under  the 
j>ower  to  regulate  or  the  power  to  tax,  is  a 
ninltor  of  inditrerence.  if  the  power  to  do 
either  exists. 

Postal  Teleg.  Cable  Co.  v.  Charleston,  153 
r.  S.  05)2,  38  L.  ed.  871,  4  Inters.  Com.  Rep. 
«>37,   14  Sup.  Ct.  Rep.  1094. 

The  defendant  in  error  does  not  admit  the 
]^osition  of  the  plaintiff  in  error,  that  a  tax 
could  not  be  levied  upon  a  telegraph  com- 
pany because  it  is  engaged  in  interstate  busi- 
ness. 
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Ibid.:  Western  C  T'leq.  Co.  v.  .\tty.  Qen, 
125  I".  S.  530,  31  L.  ed.  790.  31  Sup.  Ct.  Rep. 
790:  Wiggins  Ferry  Co.  v.  Hast  8t.  Louts, 
107  V.  S.  365,  27  L.  wl.  419,  2  Sup.  Ct.  R^ 
257. 

So  far  as  concerns  the  right  of  the  plain- 
tiff in  error  to  occupy  the  public  streets  and 
highways  of  the  defendant  in  error,  without 
being  subject  to  the  regulations  of  the  mu- 
nicipal authorities,  the  defendant  in  error 
disputes  that  position. 

Philadelphia  v.  Western  U.  Teleg.  Co.  2 
W.  N.  C.  465 ;  8t.  Louis  v.  Western  U.  Teleg. 
Co.  148  U.  S.  92,  37  L.  ed.  380,  13  Sup.  Ct 
Rep.  485. 

The  defendant  in  error,  a  municipal  cor- 
poration, has  the  right  in  the  exercise  of  its 
police  power  to  impose  upon  the  plaintiff  in 
error  license  fees  for  the  poles  and  wires 
erected  on  and  run  alongthe  public  highwayi. 

22  Am.  &  Eng.  Enc.  Law,  Nov  ed.  p.  918; 
Philadelphia  v.   Western  U.  Teleg.  Co.  32  C 
C.  A.  246,  00  U.  S.  App.  398,  81)  Fed.  454; 
Western  U.  Teleg.  Co.  v.  Philadelphia  (Pa.) 
11  Cent.  Rep.  192,  12  Atl.  144;  Allentotrn  v. 
Western  U.  Teleg.  Co.  148  Pa.   117,  23  Atl. 
1070:  Chester  v.  Philadelphia.  H.  d  P.  Teleg. 
Co.  148  Pa.  120,  23  Atl.  1070;  Chester  Cit$ 
V.  WcHteni  a.  Teleg.  Co.  154  Pa.  466,  25  Atl. 
1134;  Philadelphia  v.  American  V.  Teleg.  Vo. 
167  Pa.  too,  31  Atl.  628:  yorth  Bind  dock  v. 
Central  Dist.  d  Printing  Teleg.  Co.   11  Pa. 
Super.  Ct.  24:   Nen:    Hope    v.    Western   U. 
Teleg.  Co.  16  Pa.  Super.  Ct.  306;  Taylor?. 
Postal  Teleq.  d  Cable  Co.  16  Pa.  Super.  Ct. 
344.  AHirmed  in  202  Pa.  583.  52  Atl.  12H. 

The  license  fees  charged  by  the  ordinnncrt 
of  1881  and  1883  by  the  defendant  in  error 
on  the  plaintiff  in  error  were  imposed  « 
police  regulations. 

Western  V.  Teleg.  Co.  v.  Philadelphia 
«  Pa.)  11  Cent.  Rep.  192.  12  Atl.  144:  Phila- 
delphia V.  American  V.  Teleq.  Co.  1U7  l*a- 
406,  31  Atl.  628;  Alle,itoir„'v.  Western  V. 
Teleg.  Co.  148  Pa.  117,  23  Atl.  1070;  Chrxtcr 
V.  Philadelphia,  R.  d  P.  Teleq.  Co.  148  Va. 
120,  23  Atl.  1070:  Chester  Cittf  v.  lVc«^"' 
V.  Teleg.  Co.  154  Va.  404,  25  Atl.  1134:  U\l- 
lor  V.  Postal  Teleq.  Cable  Co.  202  Pa.  583/ 
52  Atl.  128. 

A  license  fee  under  police  regulations  i* 
distinct  from  a  tax. 

22  .\m.  &  Eng.  Enc.  Law,  New  ed.  p.  017. 

Where  the  power  to  license  is  not  evi- 
dently aliiised  and  made  a  pretext  for  doin;^ 
what  is  a  violation  of  constitutional  right, 
th(  courts  ought  not  to  interfere  with  mu- 
nicipal discretion. 

Van  Baal  en  v.  People,  40  Mich.  258. 

The  reasonableness  of  the  charges  was  a 
question  to  be  determined  by  the  court,  and 
not  by  the  jury. 

Philadelphia  v.  Western  U.  Teleg.  Co.  32 
C.  C.  A.  240,  60  U.  S.  App.  398,  89  Fed.  4.>l: 
Com.  V.  Worcester,  3  l^ick.  462;  1  Dill.  Mun. 
Corp.  4th  ed.  p.  404;  Clason  v.  MihenHkee, 
30  Wis.  316;  x\cii?  Hope  v.  Western  U.  Telc§, 
Co.  16  Pa.  Super.  Ct.  306. 

Mr.  Justice  Brewer  delivered  the  opii^ 

ion  of  the  court: 
Die  question  presented  is  at  to  the  vmlid* 
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ity  of  the  charges  imposed  by  the  ordinances 
621  of  the  city  of  Philadelphia  upon  the  •defend- 
ant (plaintiff  in  error),  a  corporation  en- 
gaged in  interstate  commerce.  Few  ques- 
tions are  more  important  or  have  been  more 
embarrassing  than  those  arising  from  the 
efTorts  of  a  state  or  its  municipalities  to  in- 
crease their  revenues  by  exactions  from  cor- 
poratiom  engaged  in  carrying  on  interstate 
commerce.  There  have  been  many  cases,  in 
whose  decision  some  propositions  have  been 
adjudicated  so  often  as  to  be  no  longer  open 
to  discussion. 

First.  As  said  by  Mr.  Justice  Bradley, 
speaking  for  the  court,  in  Rohhina  v.  Shelly 
County  Taofing  Diat,  120  U.  S.  489,  492,  30 
L.  ed.  694,  696,  1  Inters.  Com.  Rep.  46,  46, 
7  Sup.  Ct.  Rep.  592,  593 : 

'"The  Constitution  of  the  United  States 
having  given  to  Congress  the  power  to  regu- 
late commerce,  not  only  witn  foreign  na- 
tions, but  among  the  several  states,  that 
power  is  necessarily  exclusive  whenever  the 
subjects  of  it  are  national  in  their  character, 
or  admit  onJy  of  one  uniform  system,  or  plan 
of  regulation." 

In  addition  to  the  many  cases  referred  toby 
him,  the  following  subseauent  decisions  may 
also  be  cited:     Fargo  v.  Michigan,  121  U.  S. 
230,  246,  3uh  nom.  Fargo  v.  Stevens,  30  L.  ed. 
888,  894,  1  Inters.  ConL.Rep.  51,  7  Sup.  Ct. 
Rep.  857;  Philadelphia  d  8,  Mail  8.  8.  Co, 
V.  Pennsylvania,  122  U.  S.  326,  336,  346,  30 
L.  ed.  1200,  1201,  1205,  1  Inters.  Com.  Rep. 
308,  7  Sup.  Ct.  Rep.  1118;  Wester^  U,  Teleg, 
Co.  V.  Pendleton,  122  U.  S.  347,  367,  30  L. 
ed.  1187,  1180,  1  Inters.  Com.  Rep.  306,  7 
Sup.  Ct.  Rep.  1126;  Bowman^v,  Chicago  d  N, 
W,  R.  Co,   125  U.   S.  465,  497,  31   L.  ed. 
700,  711,  1  Inters.  Com.  Rep.  823,  8  Sup. 
Ct.  Rep.  689,  1062 ;  Lcloup  v.  Port  of  Mobile, 
127  U.  S.  640,  648,  32  L.  ed.  311,  314,  2  In- 
ters. Com.  Rep.  134,  8  Sup.  Ct.  Rep.  1380; 
Asher  v.  Texas,  128  U.  S.  129,  131,  32  L.  ed. 
368,  369,  2  Inters.  Com.   Rep.  241,  9  Sup. 
Ct.   Rep.   1;   Stoutenhurgh  v.  Hennick,   129 
U.  S.  141,  148,  32  L.  ed.  637,  639,  9  Sup.  Ct 
Hep.  256;  Leisy^.  Hardin,  135  U.  S.   100, 
110,  34  L.  ed.  128,  132,  3  Inters.  Com.  Rep. 
30,  10  Sup.  Ct.  Rep.  681 ;  Lyng  v.  Michigan, 
135  U.  S.  161,  34  L  ed.  150,  3  Inters.  Com. 
Hep.  143,  10  Sup.  Ct.  Rep.  725;  McCall  v. 
California,   136  U.   S.    104,    109,   34   L.   ed. 
aoi,  392,  3  Inters.  Com.  Rep.  181,  10  Sup. 
Ct.  Rep.  881 ;  Re  Rahrer,  140  U.  S.  545,  555, 
't9ub  nom.  Wilkerson  v.  Rahrer,  35  L.  ed.  572, 
574,  11  Sup.  Ct.  Rep.  865;  CrutcKer  v.  Ken- 
tucky, 141  U.  S.  47,  58,  35  L.  ed.  649,  652, 
11  Sup.  Ct.  Rep.  851;  BrennaiiTw.  Titusville, 
153  U.  S.  289,  304,  38  L.  ed.  719,  723,  4  In- 
ters. Com.  Rep.  658,  14  Sup.  Ct.  Rep.  829; 
Interstate  Commerce  Commission   v.    Brim- 
mon,  154  U.  S.  447,  471,  38  L.  ed.  1047,  1055, 
^  Inters.  Com.  Rep.  545,  14  Sup.  Ct.  Rep. 
1125;  United  States  v.  E.  C.  Knight  Co.  156 
TJ.  S.  1,  21,  39  L.  ed.  325,  332,  15  Sup.  a. 
Sep.  249;  Schollenherger    v.    Pennsylvania^ 
171  U.  S.  1,  43  L.  ed.  49,  18  Sup.  Ct.  Rep. 
757;  Addyston  Pipe  d  Steel  Co.  v.  United 
States,  175  U.  S.  211,  44  L.  ed.  130,  20  Sup. 
Ct.   Rep.  96;    Stockard  v.   Morgan,   185   U. 
8.  27,  46  L.  ed.  785,  22  Sup.  Ct.  Rep.  570. 
lfN>  V.  S. 


Second.  No  state  can  compel  a  party,  in- 
dividual, or  corporation  to  pay  for  the  priv- 
ilege of  engaging  in  interstate  commerce. 
Gloucester  Ferry  Co,  v.  Pennsylvania,  114 
U.  S.  196,  211,  29  L.  ed.  158,  164,  1  Inters. 
Com.  Rep.  382,  5  Sup.  Ct.  Rep.  826;  Pick- 
ard  v.  Pullman  Southern  Car  Co.  117  U. 
S.  34,  29  L.  ed.  785,  6  Sup.  Ct.  Rep.  635; 
Rohhins  V.  Shelby  County  Tawing  Dxst,  120 
U.  S.  489,  30  L.  ed.  694,  1  Inters.  Com.  Rep. 
45,  7  Sup.  Ct.  Rep.  592;  Fargo  v.  Michigan, 
121  U.  S.  230,  245,  sub  nom,  Fargo  v.  Ste- 
vens, 30  L.  ed.  888,  894,  1  Inters.  Com.  Rep. 
51,  7  Sup.  Ct.  Rep.  857;  Philadelphia  d  8, 
Mail  8.  8.  Co.  v.  Pennsylvania,  122  U.  S. 
326,  336,  30  L.  ed.  1200,  1201,  3  Inters.  Com. 
Rep.  308,  7  Sup.  Ct  Rep.  1118;  •Leloup  v. [163] 
Port  of  Mobile,  127  U.  S.  640,  645,  32  L.  ed. 
311,  313,  2  Inters.  Com.  Rep.  134,  8  Sup. 
Ct  Rep.  1380;  Asher  v.  Temas,  128  U.  S. 
129,  32  L.  ed.  368,  2  Inters.  Com.  Rep.  241, 

0  Sup.  Ct.  Rep.  1 ;  Lyng  v.  Michigan,  135  U. 
S.  161.  166,  34  L.  ed.  160,  153,  3  Inters. 
Com.  Rep.  143,  10  Sup.  Ct  Rep.  725;  McCall 
y.  California,  136  U.  S.  104,  113,  34  L.  ed. 
391,  394,  10  Sup.  Ct.  Rep.  881;  Crutcher  v. 
Kentucky,  141  U.  S.  47,  58,  35  L.  ed.  649, 
652,  11  Sup.  Ct.  Rep.  851;  Adams  Exp.  Co. 
V.  Ohio  State  Auditor,  166  U.  S.  194,  220,  41 
L.  ed.  683,  605,  17  Sup.  Ct.  Rep.  305. 

Third.  This  immunity  does  not  prevent  a 
state  from  imposinp^  ordinary  property  taxes 
upon  property  having  a  situs  witn  in  its  ter- 
ritory, and  employed  in  interstate  commerce. 
State  Taw  on  Railucay  Gross  Receipts,  16 
Wall.  284,  293,  sub  nom.  Philadelphia  d  R, 
R,  Co.  V.  Pennsylvania,  21  L.  ed.  164,  167; 
Delaware  Railroad  Tarn,  18  Wall.  206,  232, 
sub  nom.  Minot  v.  Philadelphia,  W.  d  B,  R, 
Co.  21  L.  ed.  888,  896;  Western  U.  Teleg. 
Co.  V.  Texas,  105  U.  S.  460,  464,  26  L.  ed. 
1067,  1068;  Gloucester  Ferry  Co,  v.  Pennsyh 
vania,  114  U.  S.  106,  211,  29  L.  ed.  168,  164, 

1  Inters.  Com.  Rep.  382,  6  Sup.  Ct.  Rep. 
826;  Western  U,  Teleg,  Co,  v.  Atty,  Gen,  126 
U.  S.  530,  31  L.  ed.  790,  8  Sup.  Ct.  Rep. 
961 ;  Marye  v.  Baltimore  d  O.  R,  Co.  127  U. 
S.  117,  123,  32  L.  ed.  94,  96,  8  Sup.  Ct 
Rep.  1037 ;  Leloup  v.  Port  of  Mobile,  127  U. 
8.  640,  649,  32  L.  ed.  311,  314,  2  Inters. 
Com.  Rep.  134,  8  Sup.  Ct.  Rep.  1380;  PuM- 
tnan  Palace  Car  Co,  v.  Pennsylvania,  141  U. 
S.  18,  35  L.  ed.  613,  3  Inters.  Com.  Rep.  695, 
11  Sup.  Ct.  Rep.  876;  Atty,  Cfen.  v.  Western 
U,  Teleg.  Co.  141  U.  8.  40,  86  L.  ed.  6,  28, 
11  Sup.  Ct.  Rep.  889;  Pittsburgh,  C,  C,  d  St, 
L.  R,  Co.  V.  Backus,  164  U.  8.  421,  38  L. 
ed.  1031,  14  Sup.  Ct.  Rep.  1114;  Western 
U.  Teleg.  Co.  v.  Tagrart,  163  U.  S.  1,  41  L. 
ed.  40,  16  Sup.  Ct  Rep.  1064;  Adams  Exp. 
Co.  V.  Ohio  State  Auditor,  165  U.  S.  194. 
220,  41  L.  ed.  683,  695,  17  Sup.  Ct.  Rep.  30.'i. 

Fourth.  The  franchise  of  a  corporation, 
although  that  franchise  is  the  business  of 
interstate  commerce,  is,  as  a  part  of  its 
property,  subject  to  state  taxation,  piovid- 
mg,  at  least,  the  franchise  is  not  derived 
from  the  United  States.  Delaware  Railroad 
Taw,  18  Wall.  206,  232,  sub  nom.  Minot  v. 
Philadelphia,  W.  d  B.  R.  Co,  21  L.  ed.  888. 
890;  Postal  Teleq.  Cable  Co,  v.  Adams,  155 
U.  S.  088,  696.  30  L.  ed.  311,  316,  6  Inters. 
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Com.  Rep.  1,15  Sup.  Gt.  Rep.  2C8,  360;  New 
York,  L.  E.  d  W.  R.  Co.  v.  Pennsylvania, 
158  U.  S.  431,  437,  39  L.  ed.  1043,  1045,  15 
Sup.  Ct.  Rep.  896;  Central  P.  R.  Co.  v.  Cal- 
ifornia, 102  U.  S.  91,  40  L.  ed.  903,  16  Sup. 
Ct.  Rep.  766;  Western  U.  Teleg.  Co.  v.  Tag- 
gart,  163  U.  S.  1,  18,  41  L.  ed.  49,  55,  16 
Sup.  Ct.  Rep.  1054;  Western  U.  Teleg.  Co. 
V.  Missovri  ex  rel.  Qottlieh,  190  U.  S.  412, 
post,  1110,  23  Sup.  Ct.  Rep.  730. 

Fifth.  No  corporation,  even  though  en- 
gaged in  interstate  commerce,  can  appropri- 
ate to  its  own  use  property,  public  or  pri- 
vate, without  liability  to  charge  therefor. 
Western  Union  Packet  Co.  v.  8t.  Louis,  100 
U.  S.  423,  25  L.  ed.  688;  Cincinnati,  P.  B. 
8.  d  P.  Packet  Co.  v.  Catlettshurg,  105  U.  S. 
559,  26  L.  ed.  1169;  Parkershurg  d  O. 
River  Transp.  Co.  v.  Parkershurg,  107  U.  S. 
691,  27  L.  ed.  584,  2  Sup.  Ct.  Rep.  732;  Buse 
V.  Clover,  119  U.  S.  543.  30  L.  ed.  487,  7 
{Jup.  Ct.  Rep.  313;  Ouachita  d  M.  River 
Packet  Co.  v.  Aiken,  121  U.  S.  444,  30  L.  ed. 
976,  1  Inters.  Com.  Rep.  379,  7  Sup.  Ct.  Rep. 
907 ;  8t.  Louis  v.  Western  U.  Teleg.  Co.  148 
U.  S.  92,  37  L.  ed.  380,  13  Sup.  Ct  Rep.  485, 
149  U.  S.  465,  37  L.  ed.  810,  13  Sup.  Ct 
Rep.  990;  Postal  Teleg.  Cable  Co.  v.  Bdlti- 
more,  156  U.  S.  210,  39  L.  ed.  399,  15  Sup. 
Ct.  Rep.  356;  Richmond  v.  Southern  Belt 
Teleph.  d  Teleg.  Co.  174  U.  S.  761,  771,  48 
L.  ed.  1162,  1167,  19  Sup.  a.  Rep.  778. 
[164]  *Thetax  sought  to  be  collected  in  this  case 
was  not  a  tax  upon  the  property  or  fran- 
chises of  the  company,  nor  in  the  nature  of 
rental  for  occupying  certain  portions  of  the 
street.  Neither  was  it  a  charge  for  the  priv- 
ilege of  engaging  in  the  business  of  inter- 
state commerce,  but  it  was  one  for  the  en- 
forcement of  local  governmental  supervision, 
such  as  was  presented  in  Western  U.  Teleg. 
Co.  v.  Xcw  Hope,  187  U.  S.  419,  ante,  240, 
23  Sup.  Ct.  Rep.  204,  where  we  said  (p.  427, 
ante,  p.  244,  Sup.  Ct.  Rep.  p.  205)  : 

"This  license  fee  was  not  a  tax  on  the 
property  of  the  company,  or  on  its  transmis- 
sion of  messages,  or  on  its  receipts  from 
such  transmission,  or  on  its  occupation  or 
business,  but  was  a  charee  in  the  enforce- 
ment of  local  governmental  supervision,  and, 
SLS  such,  not  in  itself  obnoxious  to  Uie  clause 
of  the  Constitution  relied  on.'* 

Following  that  decdion,  we  hold  that  the 
city  of  Philadelphia  bad  power  to  pass  such 
an  ordinance  as  this,  reainring  the  com- 
pany to  pay  a  reasonable  license  fee  for  the 
enforcement  of  local  governmental  supervi- 
sion. In  other  words,  >*f  a  corporation,  al- 
though engaged  in  the  business  of  interstate 
commerce,  so  carries  on  its  business  as  to 
justify,  at  the  hands  of  any  municipality,  a 
police  supervision  of  the  property  and  instru- 
mentalities used  therein,  the  municipality  is 
not  bound  to  furnish  such  supervision  for 
nothing,  and  may,  in  addition  to  ordinary 
property  taxation,  subject  the  corporation 
to  a  charge  for  the  expense  of  the  supervi- 
sion. 

But  it  does  not  follow  from  this  that  a 
municipality  is  not  subject  to  any  restraint 
in  the  amount  of  the  charge  which  it  so  ex- 
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acts.  True,  it  is  often  aaid  that  a  license 
tax  is,  in  its  nature,  arbitrary;  that  it  is 
not  necessarily  graduated  by  the  value  of  the 
property  invested  in  the  business  licensed, 
or  its  profitableness.  But  such  observatiooa 
are  pertinent  only  in  case  the  license  ia  re- 
sorted to  for  the  purj^oaes  of  revenue.  When 
it  is  authorized  only  m  support  of  police  ra- 

Servision,  the  expense  of  such  supervisioD 
eterminea  the  amount  of  the  charge;  and, 
if  it  were  possible  to  prove  in  advance  the 
exact  cost,  that  would  be  the  limit  of  ths 
tax.  In  the  nature  of  things,  that,  however^ 
is  ordinarily  impossible;  and  so  the  muniei- 
pality  is  at  liberty  to  make  the  char^  ^8^ 
enough  to  cover  any  reasonable  anticipate 
^expenses.  It  is  authorized  to  fix  such  charge[16l 
in  advance,  and  need  not  wait  until  the  end 
of  the  period  for  which  the  license  ii 
granted.  It  may  not  act  arbitrarily  or  un- 
reasonably, but  the  risk  may  rightfully  be 
cast  upon  the  licensee,  and  the  ^arge  can- 
not be  avoided  because  it  subsequently  ap- 
pears that  it  was  somewhat  in  excess  of  the 
actual  expense  of  the  supervision,  nor  can 
the  licensee  then  recover  the  difference  be- 
tween the  amount  of  the  license  and  sudi 
cost. 

Now,  the  license  in  question  is,  as  stated, 
confessedly  not  for  the  purpose  of  raising 
revenue.  Indeed,  if  it  were,  as  it  appears  bf 
the  affidavit  of  defense  that  the  oompa^f 
had  paid  all  taxes  charaed  upon  its  prop- 
erty as  property,  it  mignt  be  obnoxious  to 
a  complaint  of  double  taxation.  It  is  sot 
like  the  tax  in  Postal  TeLg.  Cable  Co.  t. 
Adams,  155  U.  S.  688,  39  L.  ed.  311,  5  Inters. 
Com.  Rep.  1,  15  Sup.  Ct.  Rep.  268,  360, 
which,  although  called  a  privilege  tax,  wti 
in  fact  a  property  tax,  and  the  only  prop- 
eity  tax  upon  the  company,  in  respect  to 
which  we  said  (p.  696,  "L.  ed.  p.  315,  Liten. 
Com.  Rep.  p.  13,  Sup.  Ct  Rep.  p.  270) : 

^'Doubtless  no  state  could  add  to  the  tax- 
ation of  property,  according  to  Uie  rule  ol 
ordinary  property  taxation,  the  burden  of 
n  license  or  other  tax  oo  the  privilege  of 
using,  constructing,  or  operating  an  instru- 
mentality of  interstate  or  international  com- 
merce, or  for  the  carrying  on  of  such  com- 
merce; but  the  value  of  property  results 
from  the  use  to  which  it  is  put,  and  varies 
with  the  profitableness  of  that  use;  and  bv 
whatever  name  the  exaction  may  be  called, 
if  it  amounts  to  no  more  than  the  ordinary 
tax  upon  property,  or  a  just  equivalent 
therefor,  ascertained  by  reference  thereUv  it 
is  not  open  to  attack  as  inconsistent  with 
the  Constitution." 

We  pass,  therefore,  to  consider  the  quss* 
tion  of  the  reason<^bleness  of  this  licenst 
charge.  Prima  facie,  it  was  reasonable. 
Western  V.  Teleg.  Co.  v.  New  Bope,  187  U. 
S.  419,  ante,  240,  23  Sup.  Ct.  Rep.  204.  It 
devolved  upon  the  company  te  show  that  it 
was  not.  The  case,  as  we  have  seen,  was 
tried  before  the  court  and  a  jury.  Upos 
the  testimony,  the  court  instructed  the  jury 
to  find  for  the  plaintiff  the  full  amount 
claimed.  In  support  of  this  action,  it  is 
contended  that  the  question  of  reasonablene^ 
was  one  to  be  determined  by  the  court,  and 
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16] not  by  the  jury,  and,  further,  *that  there 
was  no  testimony  from  which  either  a  court 
or  jury  could  find  that  the  charge  was  un- 
reasonable. 

It  may  be  conceded  that,  generally  speak- 
ing, whether  an  ordinance  be  reasonable  is 
a  question  for  the  court.  As  said  by  Judge 
Dillon,  in  his  work  on  Municipal  Corpora- 
tions (4th  ed.  vol.  1,  §  327) :  ^'Whether  an 
ordinance  be  reasonable  and  consistent  with 
the  law  or  not  is  a  question  for  the  oourtf 
and  not  the  jury,  and  evidence  to  the  latter 
on  this  subj^  is  inadmissible."  While  that 
may  be  correct  ae  a  ^nerul  statement  of 
the  law,  and  especially  m  cases  in  which  the 
question  of  reasonableness  turns  on  the  char- 
acter of  the  regulations  prescribed,  yet,  when 
it  turns  on  the  amount  of  «  license  charge, 
it  ma^  rightly  be  left  for  the  determination 
of  a  jury.  There  are  many  matters  which 
enter  into  the  consideration  of  such  a  ques- 
tion, not  infrequently  matters  which  are  dis- 
puted and  in  respect  to  which  there  is  con- 
tradictory testimony.  As  said  by  Mr.  Jus- 
tice Shiras,  when  presiding  in  the  court  of 
appeals  in  the  third  circuit,  in  a  similar 
case  {Philadelphia  v.  Western  U.  Teleg,  Co. 
32  C.  C.  A.  24C,  253,  60  U.  S.  App.  398,  413, 
89  Fed.  454,  461 ) : 

"When  it  is  said,  in  some  of  the  cases,  that 
Buch  a  question  is  for  the  determination  of 
the  court,  it  ifi  not  meant  that  the  question 
may  not  properly  be  submitted  to  a  jury. 
What  is  meant  by  such  observations  is  that 
courts  are  not  precluded  from  considering 
the  reasonableness  of  the  legislative  act  pre- 
scribing the  terms  and  amount  of  the 
charges.  .  .  .  Regarding,  then,  the  issue 
to  be  tried  as  one  of  lact,  we  think  it  is  one 
which,  from  its  nature,  is  eminently  fit  for 
the  determination  of  a  jury.  The  expenses 
attending  direct  regulations  and  oversight 
are  not  only  to  be  considered,  but  also  the 
incidental  cost  to  which  the  municipality 
is  subjected  in  providing  for  and  maintain- 
ing a  proper  system  of  supervision.  We 
cannot  undertake  to  specify  all  the  particu- 
lars which  should  be  brought  into  view 
where  the  reasonableness  of  a  municipal  or- 
dinance is  challen>!;ed  in  a  court;  but  we 
think  that  the  rule  laid  down  in  Coolcy, 
Const.  Lim.  (ed.  1886)  p.  242,  may  be  safe- 
ly adopted:  'A  mi^nicipal  corporation  may 
impose,  under  the  police  power,  such  a 
charge  for  the  license  as  will  cover  the  nec- 

B7]e88ary  expenses  *of  issuing  it,  and  the  addi- 
tional labor  of  oflicers  and  other  expenses 
thereby  incurred.* " 

It  is  urged  by  the  city  thr.t,  inasmuch  as 
the  license  fees  here  charged  are  the  same 
as  those  charged  by  the  boroL^.  of  New 
Hope,  the  validity  of  which  was  sustained  in 
Western  U.  Teleg.  Co,  v.  Nac  Hope,  187  U. 
8.  419,  ante,  240,  23  Sup.  Ct.  Rep.  204,  it 
necessarily  follows  that  the  charges  here  im- 
posed  are  reasonable.  But  this  is  a  mistake. 
What  is  reasonable  in  one  municipality  may 
be  oppressive  and  unreasonable  in  another. 
"In  aetermining  this  question  the  court  will 
have  to  regard  all  the  circumstances  of  the 
particular  city  or  corporation,  the  objects 
■ought  to  be  attained,  and  the  necessity 
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which  exists  for  the  ordinance.  Reflations 
proper  for  a  large  and  prosperous  city  might 
be  absurd  or  oppressive  m  a  small  and 
sparsely  populated  town,  or  in  the  country.'' 
1  Dill.  Mun.  Corp.  4th  ed.  §  327. 

The  reasonableness  of  this  license  charge 
being  tried  before  a  jury,  the  parties  were 
entitled  to  a  finding  of  the  jury  upon  that 
question  of  fact,  unless  the  testimony  was 
such  as  to  compel  a  decision  one  way  or  the 
other,  in  which  case  the  court  might  be  jus- 
tified in  directing  a  verdict.  After  a  careful 
review  of  the  evidence,  we  are  constrained  to 
believe  that  it  was  not  such  as  to  exclude 
any  other  conclusion  than  that  directed  by 
the  court.  We  do  not  hold*that  it  was  not 
sufficient  to  sustain  a  finding  by  the  jury  to 
that  effect,  but  simply  that  there  were  mat- 
ters presented  from  which  a  jury  might 
rightfully  conclude  that  the  ordinance  and 
license  charges  were  unreasonable.  Without 
noticing  all  the  evidence,  we  content  our- 
selves with  these  matters.  On  January  6, 
1881,  an  ordinance  was  passed  by  the  city 
councils  imposing  a  license  fee  of  $1  for  each 
and  every  telegraph  pole  erected  or  main- 
tained in  the  city.  Another  ordinance,  of 
date  March  30, 1883,  regulating  underground 
conduits,  wires,  and  cables,  and  providing 
for  license  char||es  for  underground  and 
overhead  wires,  imposed  an  annual  license 
charge  of  $2.50  per  mile  of  wire  for  over- 
head telegraph  wires,  and  $1  per  mile  for 
underground  wires.  Upon  these  ordinances 
the  claim  was  made  against  the  company. 
On  August  5,  1886,  a  further  ordinance  was 
passed,  removing  all  charges  upon  under- 
ground •wires.  The  chief  of  the  elect rical{  168] 
bureau  of  the  city,  without  <)bjection,  testi- 
fied that  the  removal  of  all  charges  on  un- 
derground wires  in  1886  was  "  as  an  induce- 
ment to  have  the  wires  placed  underground, 
and  the  only  requirement  was  that  whoever 
did  it  should  supply  the  city  or  furnish  the 
city  with  one  duct  or  chamber  for  the  use  of 
the  city.  There  was  no  other  charge  con- 
nected with  it.  It  was  to  remove  all  license 
charges,  to  have  them  place  their  wires  un- 
derground." There  was  evidence  of  the  ex- 
penses of  the  electrical  bureau  for  the  years 
in  question,  and  that  such  electrical  bureau 
supervised  all  electrical  work  upon  the 
streets,  but  there  was  no  testimony  definite- 
ly disclosing  how  much  of  the  labor  of  that 
bureau  was  in  respect  to  telegraph  wires  and 
poles,  and  how  much  in  respect  to  electric 
light  wires  and  poles,  although  there  was 
evidence  of  the  general  manner  in  which  the 
electrical  bureau  conducted  its  work  of  su- 
pervision and  the  matters  which  came  with- 
in the  scope  of  its  attention.  On  the  other 
hand,  the  company  showed  the  extent  of  its 
own  supervision  and  the  cost  of  repair,  main- 
tenance, and  supervision,  which,  for  the 
years  from  1885  to  1891,  inclusive,  amounted 
to  only  $1.60  f  per  mile.  There  was  also 
procf  of  the  number  of  electric  light  lamps, 
poles,  and  miles  of  wire  within  the  city,  and 
other  kindred  facts. 

Now,  the  comparison  of  all  this  evidence, 
the  deternii nation  of  its  weight  and  effect, 
and  whether  the  eharge  made  by  the  city  for 
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supervision  was  reasonable  or  not,  should 
have  been  left  to  the  jury.  As  there  was 
testimony  that  the  actual  cost  of  mainte- 
nance, repair,  and  supervision  by  the  com- 
pany was,  during  the  years  in  question,  less 
than  one  half  that  charged  by  the  city  for 
supervision  alone,  and  as  it  appeared  that 
at  first  the  license  fee  per  mile  of  overhead 
wire  was  $2.50,  and  of  underground  wire  $1, 
and  that  within  three  years  thereafter  all 
charges  in  respect  to  underground  wire  were 
taken  away,  and,  as  the  head  of  the  electric- 
al department  declared,  so  taken  away  for 
the  purpose  of  inducing  the  removal  of 
overhead  wires^and  placing  them  all  under- 
ground, a  jury  might  have  found  that  the 
ordinance  was  unreasonable.  It  might  have 
come  to  the  conclusion  that  the  charge  was 
[160]  not  made  simply  to  meet  the  expenses  *of  su- 
pervision, but  rather  to  make  a  charge  so 
burdensome  as  to  compel  the  company  to  re- 
move its  wires  from  poles  and  put  them  in 
conduits.  We  do  not  say  that  a  city  has  not, 
by  virtue  of  its  police  powers,  authority  di- 
rectly to  compel  the  removal  of  wires  from' 
poles  to  conduits,  but  it  may  be  questionable 
whether  a  city  can  seek  the  same  results  by 
an  excessive  and  unreasonable  charge  upon 
overhead  wires.  We  think,  therefore,  the 
court  erred  in  withdrawing  the  case  from 
the  jury. 

Before  concluding,  we  repeat  that  we  are 
not  intending  to  express  any  opinion  as  to 
the  effect  of  the  testimony  as  a  whole,  or  to 
intimate  what  the  verdict  of  a  jury  ought 
to  be,  nor  do  we  mean  to  imply  that  there 
must  be  satisfactory  evidence  of  the  actual 
cost  of  supervision.  All  we  mean  to  decide 
is  that  there  was  sufficient  testimony  to  go 
to  the  jury,  and  obtain  its  judgment  wheth- 
er the  ordinance  passed  by  the  city,  and  the 
charges  imposed  thereby,  were,  considering 
all  the  circumstances  of  the  case,  reasonable 
or  oppressive. 

The  judgment  is  reversed,  and  the  case 
remanded,  with  instructions  to  set  aside  the 
verdict  and  grant  a  new  trial. 

Mr.  Justice  WHite,  Mr.  Justice  Peok- 
hain,  and  Mr.  Justice  M oKenna  concurred 
in  the  judgment. 


B.  M.  PATTERSON,  Edward  Jansen,  Sven 
Freeman,  ei  al,,  Appta., 

V, 

BARK  KUDORA,  whereof  Alfred  E.  Dick- 
son is  Master. 

(See  8.  C.  Reporter's  ed.  169-179.) 

Shippiiuf — statute  forbidding  advance  pay  to 
seamen — liberty  to  contr<ict — application 
of  statute  to  foreign  vessels. 

1.     Seamen  shipping  in  an  Americnn  port  on  a 


foreign  vessel  engaged  In  foreign  commerce 
are  within  the  protection  of  the  act  of  De- 
cember 21,  1808  (80  SUt.  at  L.  755,  768, 
chap.  28,  U.  S.  Comp.  Stat.  1901.  pp.  3071. 
3080).  I  24.  making  It  a  misdemeanor  to  pay 
any  seaman  wages  In  advance,  and  providing 
that  advance  payment  shall  not  absolve  the 
vessel  or  Its  master  or  owner  from  full  pay- 
ment of  wages  actually  earned,  which  provl> 
slons  are  expressly  declared  applicable  **at 
well  to  foreign  vessels  as  to  vessels  of  the 
United  States,"  although  such  act  Is  entitled 
"An  Act  to  Amend  the  Laws  Relating  to 
American   Seamen.** 

2.  The  liberty  of  contract  guaranteed  by  U.  8. 
Const.  14th  Amend.  Is  not  Invaded  by  the  pro- 
visions of  the  act  of  December  21,  1898,  |  24. 
making  It  a  misdemeanor  to  pay  any  seaman 
wages  in  advance,  and  declaring  that  such 
payment  shall  not  absolve  the  vessel  or  Its 
master  or  owner  from  full  payment  of  wages 
actually  earned. 

3.  The  restriction  on  contracts  ot  seamen  en- 
gaged In  Interstate  or  foreign  commerce, 
which  Is  made  by  the  provisions  of  the  act  of 
December  21.  1898.  |  24.  making  it  a  misde- 
meanor to  pay  any  seaman  wages  In  advance, 
and  declaring  that  such  payment  shall  not  ab- 
solve the  vessel  or  Its  master  or  owner  from 
full  payment  of  wages  actually  earned.  Is  a 
valid  exercise  of  the  power  of  Congress  to  reg- 
ulate commerce. 

4.  Congress  was  not  without  power  to  pro- 
vide by  the  act  of  December  21.  1898,  |  24. 
that  the  provisions  of  that  section,  making  It 
a  misdemeanor  to  pay  any  seaman  wages  In 
advance,  and  declaring  tha£  such  payment 
shall  not  absolve  the  vessel  or  Its  master  or 
owner  from  full  payment  of  wages  actually 
earned,  should  extend  to  seamen  shipping  In 
an  American  port  on  a  foreign  vessel  en- 
gaged In  interstate  commerce. 

[No.  278.] 

Argued  May  1, 1903,    Decided  June  1, 190$, 


ON  A  CERTIFICATE  from  the  United 
States  Circuit  Court  of  Appeals  for  the 
Third  Circuit  presenting  the  question  wheth- 
er the  provisions  of  the  statute  prohibiting 
advance  payment  of  wa^s  to  seamen  were 
applicable  to  seamen  shipping  in  a  port  of 
the  United  States  on  a  foreign  vessel,  and 
whether,  if  so  applicable,  the  statute  wai 
valid.    Answered  in  the  affirmative. 

Statement  by  Mr.  Justice  Bre^rert 
On  December  21,  1898  (30  Stat,  at  L.  7S5, 
763,  chap.  28,  U.  S.  Comp.  Stat.  1901,  pp. 
3071,  3080),  Congress  passed  an  act  entitled 
"An  Act  to  Amend  the  Laws  Relating  to 
American  Seamen,  for  the  Protection  of 
Such  Seamen,  and  to  Promote  Commerce." 
Tlie  mat>|-.*'al  portion  thereof  is  found  in  § 
24,  whicn'  amends  §  10  of  chapter  121  of 
the  Laws  of  1884,  so  as  to  read: 

"Sec.   10.    (a)   That  it  shall  be,  and  it 
liercby,  made  unlawful  in  any  caae  to  pay 


NiiTK. — Ow  the  conntitutinnality  of  Htatutea 
rcMlrU'tino  contracta  and  huitiuei*H--Hoe  note  to 
State  V.  1x)omi8  (Mo.)  21  L.  R.  A.  780. 

On  the  iwirer  of  Conf/veaa  1o  rcyulnte  com- 
merce— see*  notes  to  State  cr  rrl.  Corwln  v.  In- 
diana &  O.  OH.  Gas  &  Mln.  <'u.  dnd.)  0  L.  U. 
A.  :>V.H  Billiard  v.  Northern  V.  U.  Co.  (Mont.) 
11  L.  It.  A.  246;  Re  Wilson  (D.  C.)  12  L.  U.  A. 
1008 


C24;  Gibbons  v.  Ogden,  6  L.  ed.  U.  8.  2S; 
Itrown  V.  Marylsnd,  6  L.  ed.  U.  8.  078 ;  Gloncet* 
ler  Ferry  l.'o.  v.  IVunsylvanIa,  20  L.  ed.  U.  8. 
l.'»8 ;  Knttf  rinan  v.  Western  D.  Teleg.  Co.  32  I*. 
ed.  V.  S.  22t»:  Harmon  v.  Chicago,  37  L.  ed. 
V.  S.  •-♦Hi.  and  Clevelnnd.  C.  C.  &  St.  U  R.  Ca 
V.  BackiiH,  :\H  U.  ed.  U.  8.  1041. 
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any  seaman  wages  in  advance  of  the  time 
when  he  has  actually  earned  the  same,  or 
to  pay  such  advance  wages  to  any  other  per- 
son. Any  person  paying  such  advance  wages 
shall  be  deemed  ^ilty  of  a  misdemeanor, 
and,  upon  conviction,  shall  be  punished  by 
a  fine  not  less  than  four  times  the  amount 
of  the  waces  so  advanced,  and  may  also  be 
imprisoned  for  a  period  not  exceeding  six 
months,  at  the  discretion  of  the  court.  The 
payment  of  such  advance  wages  shall  in  no 
case,  excepting  as  herein  provided,  absolve 
the  vessel  or  the  master  or  owner  thereof 
from  full  payment  of  wages  after  the  same 
shall  have  been  actually  earned,  and  shall 
be  no  defense  to  a  libel,  suit,  or  action  for 
the  recovery  of  such  wages.  If  any  person 
ri]shall  demand  or  receive,  either  directly  •or 
indirectly,  from  any  seaman  or  other  per- 
son seeking  employment  as  seaman,  or  from 
any  person  on  his  behalf,  any  remuneration 
whatever  for  provitling  him  with  employ- 
ment, he  shall,  for  every  such  offense,  be 
liable  to  a  ])eiialty  of  not  more  than  one 
hundred  dollars." 

'*(/)  That  this  section  shall  apply  as  well 
to  foreign  vessels  as  to  vessels  of  the  United 
States;  and  any  master,  owner,  consignee, 
or  agent  of  any  foreign  vessel  who  has  vio- 
lated its  provittions  shall  be  liable  to  the 
same  penalty  that  the  master,  owner,  or 
agent  of  a  ve^^eel  of  the  United  States  would 
be  for  a  similar  violation ;  provided  that 
treaties  in  force  between  the  United  States 
and  foreicm  nations  do  not  conflict." 

The  ap])eI1ant8  were  seamen  on  l>oard  the 
British  bark  Kudora,  and  filed  this  libel 
for  wages  in  the  district  court  of  the  United 
States  for  the  eastern  district  of  Pennsyl- 
vania. By  an  agreed  statement  of  facts  it 
appears  that  on  January  22.  1900,  they 
shi Plied  on  board  such  bark  to  serve  as  sea- 
men for  and  during  a  voyage  from  Portland, 
Maine,  to  Rio  and  other  points,  not  to  ex- 
ceed twelve  months,  tlio  final  port  of  dis- 
charge to  be  in  the  United  States  or  Can- 
ada, with  pay  at  the  rate  of  one  shilling  for 
forty-five  days  and  twenty  dollars  per  month 
thereafter.  At  the  time  of  shipment  twenty 
dollars  was  paid  on  account  of  each  of  them, 
and  with  their  consent,  to  the  shipping  agent 
throii£fh  wlioni  they  were  employed.  On  the 
completion  of  the  voyage,  they,  having  per- 
formed their  duties  as  seamen,  demanded 
wages  for  the  full  term  of  service,  ignoring 
the  payment  made,  at  their  instance,  to  the 
shipping  agent.  The  advanced  payment  and 
contract  of  shipment  were  not  contrary  to, 
or  prohibited  by,  the  laws  of  Great  Britain. 
It  was  contended,  however,  that  they  were 
proliihited  by  the  act  of  Congress,  above 
quoted,  and  that  such  act  was  applicable. 
The  district  court  entered  a  decree  dismiss- 
ing the  libel.  110  Fed.  430.  On  appeal  to 
the  circuit  court  of  appeals  for  the  third 
circuit,  that  court  certified  the  following 
questions  to  this  court: 

*'  l-'irst.  Is  the  act  of  Con«^ress  of  Decem- 
ber 21,  1898,  properly  applicable  to  the  eon- 
tract  in  this  case? 

*•  Second.  Under  the  agreed  statement  of 
r2  J  facts  above  ael  *fortii,  upon  a  libel  filed  by 
190  V.  8. 


said  seamen,  after  the  completion  of  the 
voyage,  against  the  British  vessel,  to  re- 
cover wages  which  were  not  due  to  them 
under  the  terms  of  their  oontraet  or  under 
the  law  of  Great  Britain,  were  the  libellants 
entitled  to  a  decree  against  the  vessel  t" 

Mr.  Josepk  Hill  Biintom  argued  the 
cause  and  filed  a  brief  for  appellants: 

Under  the  earlier  acts  there  was  no  ques- 
tion as  to  their  applicability  to  the  ship- 
ment of  all  seamen  on  American  soil. 

The  State  of  Maine,  22  Fed.  734. 

The  title  can  only  be  resorted  to  as  a 
means  of  construction  where  an  ambiguity 
exists  in  the  language  of  the  act  or  where  a 
usual  construction  would  lead  to  absurdity. 

Endlich,  Interpretation  of  Statutes,  %  58; 
United  States  v.  Fisher,  2  Granch,  358,  2  L. 
eil.  304. 

The  act  applies  to  British  subjects  ship- 
ping upon  a  British  vessel  in  an  American 
port. 

The  Keator,  110  Fed.  432;  The  Troop,  117 
Fed.  557. 

The  "law  of  the  flag"  has  no  application 
where  the  interests  extend  beyond  the  inter- 
nal or  municipal  affairs  of  the  vessel. 

The  Olga,  32  Fed.  329;  The  Brant  ford 
City,  29  Fed.  373. 

That  the  "law  of  the  flag"  would  apply 
where  a  foreign  crew  is  shipped  in  a  foreign 
land  on  a  foreign  vessel  has  rarely  been 
questioned. 

Covert  V.  The  Wexford,  3  Fed.  577;  The 
Adolph,  7  Fed.  501;  The  Angela  Maria,  35 
Veil,  430. 

Hut  the  question  has  frequently  arisen  as 
Xo  the  treatment  of  seamen  on  foreign  vessels 
who  have  shipped  in  American  ports,  where 
treaties  confer  exclusive  jurisdiction  on  the 
consuls.  In  those  cases  our  courts  have  in- 
variably refused  to  entertain  jurisdiction 
where  the  ends  of  justice  fail  to  require  it. 
Tlie  moment,  however,  the  conduct  of  the  of- 
ticers  of  the  vessel  amounts  to  a  discharge 
of  such  seamen,  or  the  cruelty  is  of  such  a 
(•li»va<'ter  as  to  demand  interference,  such 
treaties  have  been  to  that  extent  suspended. 

The  Burchard,  42  Fed.  608 ;  The  Wclhaven, 
:>."»  Fed.  80;  The  Marie,  49  Fed.  286;  The 
Bclgeiiland,  114  U.  S.  355,  29  L.  ed.  152,  5 
Sup.  Gt.  Rep.  865;  The  Salomoni,  29  Fed. 
.')34 ;  Bolden  v.  Jensen,  70  Fed.  505. 

A  vessel  while  in  a  foreign  port  is  subject 
to  local  laws  in  matters  pertaining  to  con- 
tracts there  effected. 

The  Napoleon,  Olcott,  208,  Fed.  Gas.  No. 
10,015;  Patch  v.  Marshall,  1  Gurt.  G.  G.  452, 
Ftnl.  Cas.  No.  10,793;  Wharton,  Interna- 
tional Law,  f  33;  The  Troop,  117  Fed.  557. 

No  court  has  ever  doubted  the  legislative 
power  to  protect  the  shipment  and  discharge 
of  seamen  within  its  territory. 

Ex  parte  irOlivera,  1  Gall.  474,  Fed.  Gas. 
.Vo.  3,9(;7;  United  States  v.  Kellum,  19 
Blatchf.  372,  7  Fed.  843;  United  States  v. 
MvArtUr,  2  Sawy.  367,  Fed.  Gas.  No.  15,053: 
l/nitrd  States  v.  Anderson,  10  Blatchf.  226, 
Fed.  Cas.  No.  14,447;  Leary  v.  Lloyd,  3  EI. 
tS:  Kl.  178;  Kay,  Shipmaster  &  Seamen,  $ 
709;  Urant  v.  United  States,  7  G.  G.  A.  436, 
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16  U.  S.  App.  243.  58  Fed.  694 ;  The  Kcator, 
IIU  Fed.  557;  Ttie  Brantford  City,  29  Fed. 
394;  The  Troop,  117  Fed.  567. 

Mr,  Horaee  li.  Cheyney  argued  the 
cause,  and,  with  Mr,  John  F,  Leicis^  filed  a 
brief  for  appellee: 

A  seaman  who  ships  upon  a  vessel  becomes 
a  seaman  of  the  nationality  of  that  vessel. 

Re  Ro88,  140  U.  S.  453,  35  L.  ed.  581.  U 
Sup.  Ct.  Rep.  897. 

Congress  or  this  country  alone  has  not 
power  to  change  the  laws  of  nations. 

The  Scotia^  14  Wall.  170,  sub  worn.  Sears 
V.  The  Scotia,  20  L.  ed.  822. 

The  contract  of  shipment  entered  into  in 
this  case  by  the  seamen  of  "The  Eudora"  was 
to  be  performed  exclusively  upon  British  ter- 
ritory, and  therefore  its  validity  is  to  be  de- 
termined by  the  British  law. 

London  Asaur.  Co.  v.  Gompanhia  de  Mo- 
agens  do  Barreiro,  167  U.  S.  149,  42  L.  ed. 
113,  17  Sup.  Ct.  Rep.  786;  Coghlan  v.  South 
Carolina,  142  U.  S.  101,  35  L.  ed.  951,  12 
Sup.  Ct.  Rep.  150;  Hall  v.  Cordell,  142  U.  S. 
116,  35  L.  ed.  956,  12  Sup.  Ct.  Rep.  154;  An- 
drevcs  v.  Pond,  13  Pet.  65,  10  L.  ed.  61 ;  Mil- 
ler v.  Tiffany,  1  Wall.  310,  17  L.  ed.  543; 
Pritchard  v.  Norton,  106  U.  S.  124,  27  L. 
ed.  104,  1  Sup.  Ct.  Rep.  102;  Liverpool  d 
G.  IV.  Steam  Co.  v.  Phe^iix  Ins.  Co.  129  U. 
S.  397,  32  L.  ed.  788,  9  Sup.  Ct.  Rep.  469. 

The  sovereignty  of  this  country  is  coexten- 
sive with  its  territory  only,  and  Congress 
possesses  no  power  of  legislation  upon  Brit- 
ish territory. 

Hall,  International  Law,  4th  ed.  $  10. 

The  word  "commerce"  has  a  double  signifi- 
cance, including  traffic,  that  is,  the  buying 
and  selling  or  interchange  of  commodities 
and  commercial  intercourse  or  the  carriage 
of  those  commodities. 

Gibbons  v.  Ogden,  9  Wheat.  1,  6  L.  ed.  23; 
Lottery  Case,  188  U.  S.  321,  suh  nom. 
Champion  v.  Ames,  ante,  492,  23  Sup.  Ct. 
Rep.  321. 

The  term  has  been  held  to  include  not 
only  the  carriage  of  merchantable  commod- 
ities, but  also  the  carriage  of  passengers 
(Smith  v.  Turner,  7  How.  283,  12  L.  ed. 
702),  bills  of  lading,  because  they  repre- 
sent the  goods  carried  {  Woodruff  v.  Parham, 
8  Wall.  123,  19  L.  ed.  382),  and  the  trans- 
mission of  ideas,  wishes,  orders  and  intelli- 
gence by  telegraph  {Western  U.  Teleg.  Co. 
v.  Pendleton,  122  U.  S.  347,  30  L.  ed.  1187, 
7  Sup.  Ct.  Rep.  1126) .  It  has  also  been  held 
to  include  navigation  (Gibbons  v.  Ogden,  9 
Wheat.  1,  6  L.  ed.  23). 

But  as  the  term  has  been  used  in  the  de- 
cided cases  it  is  almost  equivalent  to  com- 
mercial intercourse  or  to  the  carriage  and 
transportation  of  goods. 

CHbbons  v.  Ogden,  9  Wheat.  1,  6  L.  ed.  23. 

Under  the  power  to  regulate  interstate 
commerce  the  Federal  government  has  the 
power  to  improve  navigable  streams  and  to 
remove  natural  obstructions  to  navigation  or 
commerce  (Mobile  County  v.  Kimball,  102 
U.  S.  691,  26  L.  ed.  239),  or  an  obstruction 
to  interstate  carriage  by  a  mob  (AV  Debs, 
168  U.  S.  504,  39  L.  ed.  1092,  15  Sup.  Ct. 
Rep,  900). 
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The  authority  to  regulate  interstate  com- 
merce gives  Congress  the  power  to  regulate 
the  instrumentalities  thereof. 

Hooper  v.  California,  155  U.  S.  648,  39  L. 
ed.  297,  15  Sup.  Ct.  Rep.  207. 

The  decisions  have  not  clearly  defined 
what  constitute  these  instrumentalities  or 
the  scope  of  the  regulation  thereof,  but  it 
must  be  assumed  that  Congress  has  the  right 
to  regulate  the  navigation  of  a  ship  in  a 
broader  sense  than  that  term  was  used  in 
Gibbons  v.  Ogden,  9  Wheat.  1,  6  L.  ed.  23. 

But  such  regulation  of  the  ship  as  an  in- 
strumentality of  commerce  must  be  limited 
to  its  business  as  a  ship  engaged  in  the  car> 
riage  of  goods  or  passengers,  and  not  to 
those  incidental  contracts  which  ship  own- 
ers may  enter  into  for  the  purpose  of  car- 
rying on  their  business  as  carriers. 

The  contract  in  this  case  is  similar  to  one 
of  insurance,  which  this  court  held  not  to  be 
commerce,  but  a  contract  merely  in  aid  of 
commerce. 

Paul  V.  Virginia,  8  Wall.  108,  19  L.  ed. 
357 ;  Hooper  v.  California,  155  U.  S.  648,  39 
L.  ed.  297,  15  Sup.  Ct.  Rep.  207. 

A  vessel  is  a  detached,  floating  portion  of 
the  territory  of  the  country  wTiose  flag  it 
flies. 

The  Scotia,  14  Wall.  170,  sub  nom.  Sears 
V.  The  Scotia,  20  L.  ed.  822;  Re  Ross,  140  U. 
S.  453,  36  L.  ed.  581,  11  Sup.  Ct.  Rep.  807; 
Wilson  V.  McNamee,  102  U.  S.  672,  26  L.  ed. 
234;  The  Lamington,  87  Fed,  752;  1  Kent, 
Com.  26;  Wheaton,  International  Law, 
Dana's  ed.  106;  3  Wharton,  Internationnl 
Law,  228;  1  Vattel,  Law  of  Nations,  chap. 
19,  f  216;  Bluntschli,  International  Law,  { 
319;  Seaf/rore  v.  Parks  [1891]  1  Q.  B.  551; 
Wildenhus^s  Case,  120  U.  S.  I,  sub  nom. 
Mali  V.  Keeper  of  Common  Jail,  30  L.  ed. 
565,  7  Sup.  Ct.  Rep.  385;  United  States  v. 
Rodgers,  150  U.  S.  249,  37  L.  ed.  1071,  14 
Sup.  Ct.  Rep.  109. 

An  American  vessel,  registered  or  enrolled 
in  accordance  with  the  laws  of  the  United 
States,  being  thus  a  detached  portion  of  the 
national  territory,  and  not  a  part  of  the  ter- 
ritory  of  any  particular  state.  Congress,  over 
such  vessels,  nas  the  same  police  power  as 
the  various  states  have  over  the  territory 
within  their  limits. 

United  States  v.  DeWitt,  9  Wall.  41,  19 
L.  ed.  593. 

Bearing  in  mind  this  distinction  between 
the  power  of  Congress  over  American  and 
foreign  vessels,  it  is  obvious  that  Congress 
may  have  greater  legislative  power  over  the 
former  than  the  latter;  and  the  validity  of 
a  provision  governing  American  vessels, 
therefore,  is  not  the  true  test  of  the  validity 
of  legislation  attempting  to  control  contracts 
entered  into  by  seamen  with  foreign  vessels 
while  lying  at  our  ports. 

The  prohibition  contained  in  the  act  of 
1898  against  the  payment  of  wages  to  a  sea- 
man in  advance  is  a  violation  of  the  liberty 
to  contract  guaranteed  by  the  Constitution. 

Allgcyer  v.  Louisiana,  165  U.  S.  579,  41 
L.  ed.  8*32,  17  Sup.  Ct.  Rep.  427. 

While  it  is  true  that  it  is  largely  in  the 
discretion  of  the  legislatures  of  the  several 
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states  or  of  Congress  to  decide  when  public  the  act  of  1808  is  ''An  Act  to  Amend  thu 

policy   requires   the   prohibition   of   certain  Laws  Relating  to  American  Seamen,"  but 

contracts,  yet,  on  the  other  hand,  the  mere  it  has  been  held  that  the  title  is  no  part  oi 

fact  that  the  enactment  purports  to  be  for  a   statute,   and   cannot   be   used   to   set  ai 

the  reguintion  of  commerce,  the  protection  naught  its  obvious  meaning.    The  extent  to 

of   public    safety,    public   health,   or   public  which  it  can  be  used  is  thus  stated  by  Chiel 

morals  is  not  conclusive  upon  the  courts.  Justice  Marshall  in  United  Statee  v.  Fisher^ 

nfvglrr  v.  Kansas,   123  U.  S.  661,  31  L.  2  Cranch,  358,  386,  2  L.  ed.  304,  313: 

i»d.   210,   8   Sup.   Ct.   Rep.   273;   Lawton  T.  "  Neither  party  contends  that  the  title  of 

Steele f  152  U.  S.  133,  38  L.  ed.  385,  14  Sup.  an  act  can  control  plain  words  in  the  body 

Ct.  Rep.  499;   Booth  v.  Illinois,   184  U.  o.  of    the    statute;    and    neither    denies   that, 

425,  40  L.  od.  623,  22  Sup.  Ct.  Rep.  425;  taken  with  other  parts,  it  may  assist  in  re- 

Otis  V.  Parker,  187  U.  S.  606,  an/e,  323,  23  moving  ambiguities.     Where  the  intent  is 

Sup.  Ct.  Rt'p.  108;  Lottery  Case,  188  U.  S.  plain,     nothing    is     left    to    construction. 

321,  sub  nam.  Champion  v.  Ames,  ante,  492,  *Where  the  mmd  labors  to  discover  the  de-[173] 

23  Sup.  Ct.  Rep.  321.  sign  of  the  legislature,  it  seizes  everything 

Only  general  principles  can  be  declared,  from  which  aid  can  be  derived;  and,  in  such 

and  no  fixed  or  invariable  rule  can  be  ap-  case,  the  title  claims  a  degree  of  notice  and 

Slied  to  such  cases.     It  is  a  question  for  tne  will  have  its  due  share  of  consideration." 

eterniination    of    the    court    in    each    case  See  also    Yazoo  d   M.    Valley   R,    Co.   v. 

whether  the  statute  is  in  violation  of  the  Thomas,  132  U.  S.  174,  188,  33  L.  ed.  302, 

fundamental  rights  guaranteed  by  the  Con-  307,  10  Sup.  Ct.  Rep.  68;  United  States  v. 

•titution.  Oregon  d  C,  K.  Co.  164  U.  S.  526,  541,  41  L. 

Uoldcn  V.  Hardy,  169  U.  S.  366,  42  L.  ed.  ed.  541,  545,  17  Sup.  Ct.  Rep.  165;  Price  v. 

780,   18  Sup.  Ct.  Rep.  383;  Knoxvillc  Iron  Forrest,  173  U.  S.  410,  427,  43  L.  ed.  749, 

Co.  V.  Harbison,  183  U.  S.  13,  46  L.  ed.  55,  755,  19  Sup.  Ct.  Rep.  434;   Endlich,  Inter- 

22  Sup.  Ct.  Rep.  1;  Addyston  Pipe  d  Steel  pretation  of  Statutes,  ff  68,  59.     When,  as 

f7o.  V.  United  States,  175  U.  S.  211,  44  L.  ed.  here,  the  statute  declares,  in  plain  words, 

136,  20  Sup.  Ct.  Kep.  96:  Booth  v.  Illinois,  its  intent  in  reference  to  a  prepayment  of 

184  U.  S.  425,  46  L.  od.  62:;,  22  Sup.  Ct.  Rep.  seamen's   wn^s,   and   follows   that  declara- 

425;    Otis  V.   Parker,    187   U.   S.   606,  ante,  tion  with  a  further  statement  that  the  rule 

S23,  23  Sup.  Ct.  Rep.  168.  thus  announced  shall  apply  to  foreign  ves- 

Courts  have  declined  to  take  jurisdiction  sels    as   well    as    to   vessels    of   the    United 

over  claims  of  foreign  seamen,  where  there  States,  it  would  do  violence  to  language  to 

would  be  no  hardship  in  compelling  them  to  say  that  it  was  not  applicable  to  a  foreign 


KO  to  courts  of  the  country  of  the  vessel.  veas^cl. 

The  Walter  A.  Wallet,  66  Fed.  1011;  3 


The  But  the  main  contention  is  that  the  stat- 

Belgenland,  114  U.  S.  355,  29  L.  ed.  152,  5  ute    is    beyond    the    power   of    Congress    to 

Sup.    Ct.   Rep.   860;    The  Catherine,   1    Pet.  enact,    especially   as    applicable   to    foreign 

Adm.  104 :  The  Forsoket,  1  Pet.  Adni.  197.  vessels.    It  is  urged  that  it  invades  the  lib- 

Not  only  does  this  rule  apply    to    wages  erty  of  contract  which  is  guaranteed  by  the 

cases,  but  to  all  questions    governing    the  14th  Amendment  to  the  Federal  Constitu- 

rights  and   duties  of  seamen  upon  foreign  tion,  and  reference  is  made  to  Allgeyer  v. 

vessels.  Louisiana,  165  U.  S.  578,  589,  41  L.  ed.  832, 

The  SiHus,  47  Fed.  825;   The  Amalia,  3  835,  17  Sup.  Ct.  Rep.  427,  431,  in  which  we 

Fed,  652;  The  Ka.nbria,  100  Fed.  118.  said: 

The  British  law  has  been  applied  to  cases  •'  The  liberty  mentioned   in  that  amend- 

of  personal   injuries  upon    British    vessels  ment  means  not  only  the  right  of  the  citi- 

wbiie  on  the  high  seas  or  in  British  waters,  zen  to  be  free  from  the  mere  physical  re- 

The  Egyptian  Monarch,  36  Fed.  773;  The  straint  of  his  person,  as  by  incarceration, 

Lamington,  87  Fed.  752.  but  the  term  is  deemed  to  embrace  the  right 

Assistant  Attorney   General  Beck  filed  a  of  the  citizen  to  be  free  in  the  enjoyment  of 

brief  for  the  United  States.  all  his  faculties;  to  be  free  to  use  them  in 

all  lawful  ways;  to  live  and  work  where  he 

Mr.  Justice  Brewer  delivered  the  opinion  will :  to  earn  his  livelihood  by  any  lawful 

of  the  court:  calling;  to  pursue  any  livelihood  or  avoca- 

Applying  the  ordinary  rules  of  construe-  tion,   and   for   that   purpose,   to  enter   into 

tion,  it  does  not  seem  to  us  doubtful  that  all  contracts  which  may  be  proper,   neces- 

the   act  of  Congress,   if   within   its  power,  sary,  and  essential  to  his  carrying  out  to  a 

is  applicable  in  this  case.     The  act  makes  successful    conclusion    the    purposes    above 

it  unlawful  to  pay  any  seaman  wages  in  ad-  mentioned." 

vance,  makes  such  payment  a  misdemeanor.  Further,  that  even  if  the  contract  be  one 

and  in  terms  provides  that  such   payment  subject  to  restraint  under  the  police  power, 

■hall  not  absolve  the  vessel  or  its  master  that  power  is  vested  in  the  states,  and  not 

or  owner  for  full  payment  of  wages  after  in    the    general    government,    and    any    re- 

the  same  shall  have  been  actually  earned,  straint,  if  exercised  at  all,  can  only  be  ex- 

And   further,   it  declares  that   the   section  ercised  by  the  state  in  which  the  contract 

making  these  provisions  shall  apply  as  well  is  entered  into;  that  the  only  jurisdiction 

to  foreign  vessels  as  to  vessels  of  the  United  possessed   by   Congress   in   respect   to   such 

States,  provided  that  treaties  in   force  be-  matters  is  by  virtue  of  its  power  to  regu- 

tween  the  United  States  and  foreign  nations  late  commerce,  interstate  ano  foreign ;  that 

do  not  conflict.    It  is  true  that  the  title  of  the  regulation  of  commerce  does  not  carry 
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with  it  the  power  of  controlling  contracts 
[174]  *of  employment  by  those  engaged  in  such 
service,  any  more  than  it  includes  the  j^ower 
to  regulate  contracts  for  service  on  inter- 
state railroads,  or  for  the  manufacture  of 
goods  which  may  be  intended  for  interstate 
or  foreign  eommerce;  and,  finally,  that  the 
validity  of  a  contract  is  to  be  determined 
by  the*  law  of  the  place  of  performance,  and 
not  by  that  of  the  place  of  the  contract; 
that  the  contract  in  this  case  was  one  en- 
tered into  in  the  United  States,  to  be  per- 
formed on  board  a  British  vessel,  wfai<a  is 
undoubtedly  British  territory,  and  therefore 
its  validity  is  to  be  determined  by  British 
law,  and  ttiat,  as  conceded  in  the  question, 
sustains  its  validity. 

We  are  unable  to  yield  our  assent  to  this 
contention.  That  there  is,  generally  speak- 
ing, a  liberty  of  contract  which  is  protected 
by  the  14th  Amendment,  may  be  conceded; 
yet  such  liberty  does  not  extend  to  all  con- 
tracts. As  said  in  Frisbie  v.  Untied  States, 
l.*)?  U.  S.  160,  165.  39  L.  ed.  657,  659,  16 
Sup.  Ct.  Rep.  586,  588: 

''  While  it  may  be  conceded  that,  gener- 
ally speaking,  among  the  inalienable  rights 
of  the  citizen  is  that  of  the  liberty  of  con- 
tract, yet  such  liberty  is  not  absolute  and 
universal.  It  is  within  the  undoubted  power 
of  government  to  restrain  some  individuals 
from  all  contracts,  as  well  as  all  individuals 
from  some  contracts.  It  may  deny  to  all 
the  riffht  to  contract  for  the  purchase  or 
palp  of  lottery  tickets ;  to  the  minor  the  right 
to  assume  any  obligations,  except  for  the 
necessaries  of  existence;  to  the  common  car- 
rier the  power  to  make  any  contract  releas- 
ing himself  from  negligence,  and,  indeed, 
may  restrain  all  engaged  in  any  employment 
fvcm  any  contract  m  the  course  of  that  em- 
ployment which  is  against  public  policy. 
The  possession  of  this  power  by  government 
in  no  manner  conflicts  with  the  proposition 
that,  generally  speaking,  every  citizen  has 
a  right  freely  to  contract  for  the  price  of 
his  labor,  services,  or  property." 

And  that  the  contract  of  a  sailor  for  his 
services  is  subject  to  some  restrictions  was 
settled  in  Robertson  v.  Baldwin,  165  U.  S. 
275,  41  L.  ed.  715,  17  Sup.  Ct.  Rep.  326,  in 
which  §§  4508  and  4599,  Rev.  Stat.  (U.  S. 
Comp.  Stat.  1901,  pp.  3115,  3116),  in  so 
far  as  they  require  seamen  to  carry  out  the 
contracts  contained  in  their  shipping  ar- 
ticles, were  held  not  to  be  in  conflict  with 
the  13ih  Amendment,  and  in  which  a  depri- 
[176]  vat  ion  of  personal  •liberty  not  warranted  in 
respect  to  other  employees  was  sustained  as 
to  sailors.  We  quote  the  following  from  the 
opinion  (p.  282,  L.  ed.  p.  718,  Sup.  Ct.  Rep. 
p.  329)  : 

"  From  the  earliest  historical  period,  the 
contract  of  the  sailor  has  been  treated  as  an 
exceptional  one,  and  involving,  to  a  certain 
extent,  the  surrender  of  his  personal  liberty 
during  the  life  of  the  contract.  Indeed,  the 
business  of  navigation  could  scarcely  be  car- 
ried on  without  some  guaranty,  beyond  the 
ordinary  civil  remedies  upon  contract,  that 
the  sailor  will  not  desert  the  ship  at  a  crit- 
ical moment,  or  leave  her  at  some  place 
1006 


where  seamen  are  fanpossible  to  be  ob- 
tained— as  Molloy  forcibly  expresses  it — ^'to 
rot  in  her  neglected  brine.'  Such  desertion 
might  involve  a  long  delay  of  the  ressel 
whHe  the  master  is  seeking  another  crew, 
an  abandonment  of  the  voyage,  and,  in  some 
cases,  the  safety  of  the  ship  itself.  Hence, 
the  laws  of  nearly  all  maritime  nations  have 
made  provision  for  securing  the  personal  at- 
tendance of  the  crew  on  board,  and  for  their 
criminal  punishment  for  desertion  or  ab- 
sence without  leave  during  the  Ufe  of  the 
shipping  ari^idea." 

If  the  necessities  of  the  public  justify  the 
enforcement  of  a  sailor's  contract  by  excep- 
tional means,  justice  requires  that  the 
rights  of  the  sailor  be  in  like  manner  pro- 
tected. The  story  of  the  wrongs  done  to 
sailors  in  the  larger  ports,  not  merely  of 
this  nation,  but  of  the  world,  is  an  oft- told 
tale,  and  many  have  been  the  efforts  to  pro- 
tect them  against  such  wrongs.  One  of  the 
most  common  means  of  doing  these  wrongs 
is  the  advancement  of  wages.  Bad  men  lure 
them  into  haunts  of  vice,  advance  a  little 
money  to  continue  their  dissipation,  and. 
having  thus  acquired  a  partial  control,  and 
by  liquor  dulled  tlieir  faculties,  place  them 
on  board  the  vessel  just  ready  to  sail  and 
most  ready  to  r^urn  the  advances.  When 
once  on  shipboard,  and  the  ship  at  sea,  the 
sailor  is  powerless  and  no  relief  is  availing. 
It  was  in  order  to  stop  this  evil,  to  protect 
the  sailor,  and  not  to  restrict  him  of  his 
liberty,  that  this  statute  was  passed.  And, 
while  in  some  cases  it  may  operate  harshly, 
no  one  can  doubt  that  the  best  interests  of 
Heamen  as  a  class  are  preserved  by  such  leg- 
islation. 

Neither  do  we  think  there  is  in  it  any  tres- 
pcuss  on  the  rights  •of  the  states.  No  qu«»stion|  K^' 
IS  l)efore  us  as  to  the  applicability  of  the 
statute  to  contracts  of  sailors  for  services 
whollv  within  the  state.  We  need  not  de- 
tenuine  wliether  one  who  contracts  to  serve 
on  a  steamboat  between  New  York  and  Al- 
bany, or  betw-een  any  two  places  within  the 
limits  of  a  state,  can  avail  himself  of  the 
privileges  of  this  legislation,  for  the  services 
contracted  for  in  this  case  were  to  be  per- 
formed beyond  the  limits  of  any  single  state, 
and  in  an  ocean  voyage.  Contracts  with 
sailors  for  their  services  are,  as  we  have 
seen,  exceptional  in  their  character,  and  may 
1)0  subiected  to  special  restrictions  for  the 
purpose  of  securing  the  full  and  safe  carry- 
ing on  of  commerce  on  the  water.  Being  so 
subject,  whenever  the  contract  is  for  em- 
ployment in  commerce,  not  wholly  within 
the*  state,  legislation  enforcing  such  restric- 
tions comes  within  the  domain  of  Congress, 
which  is  charged  with  the  duty  of  protect- 
ing foreifjn  and  interstate  commerce. 

Finally,  while  it  has  often  been  stated  that 
the  law  of  The  place  of  performance  deter- 
mines the  validity  of  a  contract  [London 
\ssur.  Co.  V.  Conipauhia  de  Moagens  do  Bat' 
reiro,  167  U.  S.  149,  160,  42  L.  ed.  113,  120. 
17  Sup.  Ct.  Usp.  783),  yet  that  doctrine 
does  not  control  this  case.  It  may  be  re- 
marked, in  passing,  that  it  does  not  appear 
that  tlie  contract  of  shipment  or  the  ad- 
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vance  payment  were  made  on  board  the  ves- 
sel. On  the  contrary,  the  stipulated  fact 
is  that  the  **  seamen  were  engaged  in  the 
presence  of  the  British  vice  consul  at  the 
port  of  New  York."  The  wrongful  acts 
were,  therefore,  done  on  the  territo^  and 
within  the  jurisdiction  of  the  United  States. 
It  is  undoubtedly  true  that,  for  some  pur- 
poses, a  foreign  ship  is  to  be  treated  as  for- 
eign territory.  As  said  by  Mr.  Justice 
Blackburn,  in  Queeti  v.  Anderson,  L.  R.  1  C. 
C.  IHl..  "A  ship  which  bears  a  nation's  flag 
is  to  be  treated  as  a  part  of  the  territory  of 
that  nation.  A  ship  is  a  kind  of  floating 
island."  Yet  when  a  foreign  merchant  ves- 
sel comes  into  our  ports,  like  a  foreign  citi- 
zen coming  into  our  territory,  it  subjects  it- 
self to  the  jurisdiction  of  this  country.  In 
The  Exclijnae  v.  M'Faddon,  7  Cranch,  116, 
136,  146,  3  L.  ed.  287,  293,  297,  this  court 
held  that  a  public  armed  vessel  in  the  service 
of  a  sovereign  at  peace  with  the  United  States 
is  not  within  the  ordinary  jurisdiction  of 
our  tribunals  while  within  a  port  of  the 
fl  ]  United  •States.  In  the  opinion,  by  Chief  Jus- 
tice ^farshall,  it  was  said  that  "  the  juris- 
diction of  the  nation  within  its  own  terri- 
tory is  necessarily  exclusive  and  absolute. 
It  is  susceptible  of  no  limitation  not  im- 
posed by  itself.  Any  restriction  upon  it  dc- 
rivinf?  validity  from  an  external  source 
would  imply  a  diminution  of  its  sovereignty 
to  the  extent  of  the  restriction,  and  an  in- 
vestment of  that  sovereignty  to  the  same  ex- 
tent in  that  power  which  could  impose  such 
restriction.  All  exceptions,  therefore,  to  the 
full  and  complete  power  of  a  nation  within 
its  own  territories  must  be  traced  up  to  the 
consent  of  the  nation  itself.  They  can  flow 
from  no  other  legitimate  source.  This  con- 
sent may  be  either  express  or  implied.  In 
the  latter  case,  it  is  less  determinate,  ex- 
posed more  to  the  uncertainties  of  construc- 
tion :  but,  if  understood,  not  less  obliga- 
tory.'' And,  again,  after  holding  it  "  to  be 
a  principle  of  public  law  that  national  ships 
of  war,  entering  the  port  of  a  friendly 
power,  oijcn  for  their  reception,  are  to  be 
considered  as  exempted,  by  the  consent  of 
that  power,  from  its  jurisdiction,"  he  added: 
'*  Without  doubt,  the  sovereign  of  the  place 
is  capable  of  destroying  this  implication. 
He  may  claim  and  exercise  jurisdiction, 
either  by  enii)loying  force,  or  by  subjecting 
Huch  vessels  to  the  ordinary  tribunals." 

Again,  in  Wiidenhuft's  Case,  120  U.  S.  1, 
8vh  nom.  Afali  v.  fludson  County  Common 
Jail  Keeper,  30  L.  cd.  5G5,  7  Sup.  Ct.  Rep. 
385,  in  which  the  jurisdiction  of  a  state 
court  over  one  ohar^^ed  with  murder,  com- 
mitted on  board  a  foreign  merchant  vessel 
in  a  harbor  of  the  state,  was  sustained,  it 
was  said  by  ^Ir.  Chief  Justice  Waite  (pp. 
11.  12,  L.  ed.  p.  507,  Sup.  Ct.  Rep.  p.  387 )  : 

"  It  is  part  of  the  law  of  civilized  nations 
that  when  a  merchant  vessel  of  one  country 
enters  the  ports  of  another  for  the  purposes 
of  trade,  it  subjects  itself  to  the  law  of  the 
place  to  which  it  goes,  unless,  by  treaty  or 
otherwise,  the  two  countries  have  come  to 
some  different  understanding  or  agreement. 
.  .  .  Prom  experience,  however,  it  was 
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found  long  ago  that  it  would  be  beneficial  to 
commerce  if  the  local  government  would  ab- 
stain from  interfering  with  the  internal  dis- 
cipline of  the  ship,  and  the  general  regula- 
tion of  the  rights  and  duties  of  the  officers 
and  crew  towards  the  vessel  or  among  them- 
selves. And  so,  by  comity,  it  canae  to  be 
generally  understood  among  civilized  na- 
tions *that  all  matteiB  of  discipline  and  all  [178] 
things  done  on  board  which  affected  only 
the  vessel  or  those  belonging  to  her,  and  did 
not  involve  the  peace  or  dignity  of  the  coun- 
try, or  the  tranquillity  of  the  port,  should 
be  left  by  the  local  ^vermnent  to  be  dealt 
with  by  the  authorities  of  the  nation  to 
which  the  vessel  belonged,  as  the  laws  of 
that  nation  or  the  interests  of  its  commerce 
should  require.  But  if  crimes  are  committed 
on  board  of  a  character  to  disturb  the  peace 
and  tranquillity  of  the  country  to  which  the 
vessel  has  been  brought,  the  offenders  have 
never,  by  comity  or  usage,  been  entitled  to 
any  exemption  from  the  operation  of  the 
local  laws  for  their  punishment,  if  the  local 
tribunals  see  fit  to  assert  their  authority." 
It  follows  from  these  decisions  that  it  is 
within  the  power  of  Congress  to  prescribe 
the  penal  provisions  of  §  10,  and  no  one 
within  the  iurisdiction  of  the  United  States 
can  escape  liability  for  a  violation  of  those 
provisions  on  the  plea  that  he  is  a  foreign 
citizen  or  an  officer  of  a  foreign  merchant 
vessel.  It  also  follows  that  it  is  a  duty  of 
the  courts  of  the  United  States  to  give  full 
force  and  effect  to  such  provisions.  It  is 
not  pretended  that  this  government  can  con- 
trol the  action  of  foreign  tribunals.  In  any 
case  presented  to  them,  they  will  be  guided 
by  their  own  views  of  the  law  and  its  scope 
and  effect;  but  the  courts  of  the  United 
States  are  bound  to  accept  this  legislation, 
and  enforce  it  whenever  its  provisions  are 
violated.  The  implied  consent  of  this  gov- 
ernment to  leave  jurisdiction  over  the  inter- 
nal affairs  of  foreign  merchant  vessels  in  our 
harbors  to  the  nations  to  which  those  vessels 
belong  may  be  withdrawn.    Indeed,  the  im- 

Slied  consent  to  permit  them  to  enter  our 
arbors  may  be  withdrawn,  and  if  this  im- 
plied consent  may  be  wholly  withdrawn,  it 
may  be  extended  upon  such  terms  and  con- 
ditions as  the  government  sees  fit  to  impose. 
And  this  legislation,  as  plainly  as  words  can 
make  it,  imposes  these  conditions  upon  the 
shipment  of  sailors  in  our  harbors,  and  de- 
clares that  they  are  applicable  to  foreign, 
as  well  as  to  domestic,  vessels.  Congress 
has  thus  prescribed  conditions  which  attend 
the  entrance  of  foreign  vessels  into  our 
ports,  and  those  conditions  the  courts  are 
not  at  liberty  to  dispense  with.  The  inter- 
ests of  our  own  shipping  require  this.  It 
is  wdl  said  by  *counseI  far  the  government  [179] 
in  the  brief  which  he  was  given  leave  to 
file: 

"  Moreover,  as  90  per  cent  of  all  com- 
merce in  our  ports  is  conducted  in  foreign 
vessels,  it  must  be  obvious  that  their  exemp- 
tion from  these  shipping  laws  will  go  far 
to  embarrass  domestic  vessels  in  obtaining 
'  their  quota  of  seamen.  To  the  average  sailor 
it  is  a  consideration  while  in  port  to  have 
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his  wages  in  part  prepaid ;  and  if,  in  a  large 
port  like  New  York,  00  per  cent  of  the  ves- 
sels are  permitted  to  prepay  such  seamen 
as  ship  upon  them,  and  the  other  10  per 
cent,  being  American  vessels,  cannot  thus 
prepay,  it  will  be  exceedingly  difficult  for 
American  vessels  to  obtain  crews.  This 
practical  consideration,  presumably,  ap- 
pealed to  Congress  and  fully  justified  the 
provision  herein  contained." 

We  are  of  the  opinion  that  it  is  within 
the  power  of  Ck>ngress  to  protect  all  sailors 
•hipping  in  our  ports  on  vessels  engaged  in 
foreign  or  interstate  commerce,  whether  they 
belong  to  citizens  of  this  country  or  of  a 
foreign  nation;  and  that  our  courts  are 
bound  to  enforce  those  provisions  in  respect 
to   foreign,  equally  with  domestic,  vessels. 

The  qve8iion8,  thereforey  certified  hy  the 
Court  of  Appeals,  will  each  be  anetoered  in 
the  affirmative, 

Mr.  Justice  Harlan  concurred  in  the 
judgment. 


ANTON  JOHANSON,  Plff.  in  Err,, 

V, 

STATE  OF  WASHINGTON. 
(See  8.  C.  Reporter's  ed.  179-186.) 

Public  lands — selectiofis  in  lieu  of  school  sec- 
tions— effect  of  approval  by  Secretary  of 
Interior, 

1.  The  approval  by  the  Secretary  of  the  In- 
terior of  a  selection  of  public  land  in  lieu  of 
school  sections,  made  by  one  claiming  to  be 
the  agent  of  a  territory,  Is,  if  nothing  more, 
a  withdrawal  from  private  entry  of  the  se- 
lected land,  which  continues  until  the  ap- 
proval of  the  selection  is  set  aside. 

2.  The  provisions  for  selection  of  public  land 
In  lieu  of  school  sections,  which  are  made  by 
the  act  of  February  26,  1850  (11  Stat,  at  L. 
885,  chap.  68,  U.  S.  Comp.  Stat  1001,  p. 
1381),  are,  as  to  cases  not  provided  for  by  the 
special  provisions  of  the  act  of  March  2,  1853 
(10  Stat,  at  L.  179,  chap.  00,  |  20.  Rev.  Stat. 
I  1947),  for  such  selection  by  the  territory 
of  Washington,  as  applicnble  to  that  territory 
as  to  any  other  territory. 

8.  The  Secretary  of  the  Treasury  was  not  des- 
ignated as  the  officer  to  make  selections  of 
public  lands  in  lieu  of  school  sections  by  the 
provision  of  the  act  of  February  26,  1859, 
requiring  such  selections  to  be  made  "in  ac- 
cordance with  the  principles  of  adjustment 
and  the  provisions*'  of  the  act  of  Congress  of 
May  20.  1826  (4  Stat,  at  L.  179,  chap.  83), 
which  act  provided  for  selection  by  that  of- 
ficer :  but  such  provision  must,  in  view  of  the 
creation  of  the  Interior  Department  by  the 
act  of  March  3.  1849  (9  Stat,  at  L.  395,  chap. 
108;,  and  the  transfer,  to  the  Secretary  there- 
of, of  the  supervising  powers  of  the  Secretary 
of  the  Treasury  in  respect  to  public  lands,  be 
construed  simply  as  describing  the  general 
mode  of  procedure. 

4.  The  approval,  by  the  Secretary  of  the  In- 
terior, of  a  selection  of  public  lands  In  lieu  of 
school  sections,  by  a  person  authorized  to 
represent  the  territory  of  Washington,  being 
that   of  the  officer  charged   with  the  super- 
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vision  of  the  landed  interests  of  the  United 
States,  should,  unless  some  direction  of  Con- 
gress manifestly  has  been  violated,  be  held  to 
be  conclusive  on  the  transfer  of  title. 
5.  Past,  as  well  as  fntare,  approval  by  the 
Secretary  of  the  Interior  of  selections  of  pab- 
iic  land  in  lieu  of  school  sections,  was  covered 
by  the  provision  of  the  act  of  December  18, 
1902  (32  Stat,  at  L.  756,  chap.  5),  confirm- 
ing title  of  the  state  of  Washington  to  lands 
so  selected,  "when  the  same  shall  have  been 
approved  by  the  Secretary  of  the  Interior.** 

[No.  282.] 

Argued  May  1,  190S,    Decided  June  1, 

190S. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Washington  to  review  a  judg- 
ment which  aflirmed  a  judgment  of  the  Su- 
perior Court  of  King  Coimty  in  favor  of 
plaintiiT  in  an  action  of  ejectment.  Affirmed. 
See  same  case  below,  26  Wash.  668,  67 
Pac.  401. 

Statement  by  Mr.  Justice  Brewer i 

This  was  an  action  of  ejectment  brought 
in  the  superior  court  of  King  county,  Wash- 
ington. The  case  was  tried  by  the  court 
without  a  jury.  An  agreed  statement  of 
facts  was  submitted,  up<m  which  the  court 
found  the  following  facts  and  conclusions  of 
law  * 

"i.  That  the  north  half  of  the  southwest 
quarter  and  the  northwest  auarter  of  the 
southeast  quarter  of  section  3,  township  26 
north,  range  4  east,  is  of  the  value  of 
$20,000,  and  was  selected  by  Phillib  H.  Lew- 
is, as  agent  for  King  county,  Washington 
territoxy,  by  filing  a  list  of  this  and  other 
lands,  designated  as  list  No.  2  of  indemnity 
school  selection,  at  the  land  office  at  Olym- 
pia,  Washington  territory,  May  24,  1870,  un- 
der an  act  of  Confess  approved  March  2, 
1853,  and  an  act  of  Confess  approved  Feb- 
ruary 26,  1850,  which  said  selection  was  ap- 
proved by  Secretary  C.  Delano,  January  27, 
1872. 

"2,  March  13,  1893,  Anton  Johanson  mads 
application  to  enter  the  land  aforesaid  under 
the  homestead  laws,  and  at  that  time  made  a 
settlement  thereon;  he  has  ever  since  lived 
on  said  land;  his  application  was  rejected  by 
the  local  land  office,  and  subsequently  ap- 
pealed to  the  Commissioner  of  the  General 
Land  Office,  and  finally  to  the  Se<»^tary  of 
the  Interior,  who,  'on  December  18,  1895,  dft-(lWi 
cided  adversclv  to  Anton  Johanson. 

"From  the  forecoing  facts  the  coart  finds 
as  conclusions  of  law: 


"1.  That  the  plaintiff  was,  on  the  18th  da; 


!  ISth  dav 
possessed 


of  March,  1893,  seised  in  fee  and 
and  entitled  to  the  possession  of  said  north 
half  of  the  southwest  quarter  and  the  north- 
west quarter  of  the  southeast  quarter,  sec- 
tion 3,  township  26  north,  ranse  4  east. 

"2.  That  on  the  said  13th  day  of  March, 
1893,  defendant  unlawfully  entered  said 
premises  and  ejected  the  plaintiff  therefrom, 
and  unlawfully  retains  possession  thereof." 

The  judgment  of  the  superior  court  bav- 
ins been  affirmed  by  the  supreme  court  of 
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the  sUte  (26  Wash.  668,  67  Pac.  401),  the 
case  was  brought  here  on  error. 

Mr,  C.  W.  Corliss  argued  the  cause,  and, 
with  Messrs.  Henry  W,  Lung,  John  t\  Main, 
and  O.  O.  McQilvra,  filed  a  brief  for  plain- 
tiff in  error: 

There  can  be  no  reservation  of  public 
lands  except  by.  some  treaty,  law,  or  author- 
ized act  of  the  executive  department. 

Wolsey  V.  Chapman,  101  U.  S.  756,  25  L. 
ed.  915;  United  States  v.  Fitzgerald,  15  Pet. 
407,  10  L.  ed.  786. 

Repeals  of  statutes  by  implication  are  not 
favored. 

Chew  Heong  v.  United  States,  112  U.  S. 
536,  28  L.  ed.  770,  6  Sup.  Ct.  Rep.  255; 
South  Carolina  v.  Stoll,  17  Wall.  425,  21 
L.  ed.  650;  Ex  parte  Crow  Dog,  109  U.  8. 
666,  sub  nom.  Ex  parte  Kang-Oi-Shun-Oa, 
27  L.  ed.  1030,  3  Sup.  Ct.  Rep.  396;  Fitz- 
gerald V.  Champneys,  30  L.  J.  Ch.  N.  S.  782, 
2  Johns.  &  H.  31. 

The  land  in  controversy  was,  together 
with  other  lands,  reserved  by  the  United 
States  for  the  express  purpose  of  granting 
the  lands  for  common-school  purposes. 

Barkley  v.  United  States,  3  Wash.  Terr. 
622,  19  Pac.  36. 

This  reserved  right  in  the  government 
must  give  it  control  over  these  lands  as  ab- 
solute as  that  of  anv  owner  could  be. 

Jhid. 

At  no  time  has  Congress  understood  the 
mere  reservation  of  the  lands  for  school  pur- 
poses to  be  equivalent  to  a  conveyance  of 
the  same  to  the  people  of  the  territory. 

United  States  v.  Elliot,  12  UUh,  119,  41 
Pac.  720. 

The  policy  of  the  Federal  government  in 
favor  of  settlers  has  been  liberal.  It  recog- 
nizes their  superior  equity  to  become  the 
purchasers  of  a  limited  extent  of  land  com- 
prehending their  improvements  over  that  of 
any  other  person. 

Clements  v.  Warner,  24  How.  394,  10  L. 
ed.  695. 

The  party  who  takes  tlie  initiatory  step 
in  such  cases,  if  followed  up  to  patent,  is 
deemed  to  have  acquired  the  better  right 
as  against  others  to  the  premises. 

Shepley  v.  Couon,  91  U.  S.  330,  23  L.  ed. 
424. 

The  state  right  of  selection  could  not  be 
made  to  the  prejudice  of  the  rights  of 
others. 

Aurrecoechea  v.  Bangs,  114  U.  S.  381,  29 
L.  ed.  170,  5  Sup.  Ct.  Rep.  892. 

Mr.  C.  W.  Corliss  filed  a  separate  brief  for 
plaintiff  in  error: 

A  defective  selection  cannot  be  cured  by 
a  relinquishment,  and  amended  so  as  to  de- 
feat the  rights  of  claims  initiated  prior  to 
amendment. 

Barclay  v.  California,  6  Land  Dec.  699. 

Mr.  W.  B.  Strattom  argued  the  cause 
and  filed  a  brief  for  defendant  in  error: 

To  review  the  decision  of  the  state  court 
upon  a  question  of  fact  is  not  within  the 
jurisdiction  of  this  court. 

Dower  v.  Richards,  151  U.  S.  658,  38  L. 
ed.  305,  14  Sup.  Ct.  Rep.  462;  Bartleti  v. 


Locktrood,  160  U.  S.  357,  40  L.  ed.  455,  16 
Sup.  Ct.  Rep.  334:  Egan  v.  Hart,  165  U.  S. 
188,  41  L.  ed-  680,  17  Sup.  Ct.  Rep.  300; 
Hcdrick  v.  Atchison,  T.  d  S.  F.  R.  Co.  107 
U.  S.  673,  42  L.  ed.  320,  17  Sup.  Ct.  Rep. 
922. 

A  writ  of  error  brings  up  matters  of  law 
only. 

Dower  V.  Richards,  151  U.  S.  658.  38  L. 
ed.  305,  14  Sup.  Ct.  Rep.  452. 

The  selection  made  by  Lewis  as  agent  for 
King  county,  Washington  territory  was  ap- 
proved by  the  Secretary  of  Interior,  Janu- 
ary 27,  1872.  Such  approval  operated  a.s  a 
selection  by  the  proper  executive  department 
of  the  Federal  government  under  the  act  of 
February  26,  1859. 

Todd  V.  Washington,  24  Land  Dec.  IOC; 
Re  Bailey,  5  liand  Dec.  216. 

The  authority  of  the  agent  cannot  here  be 
drawn  in  question. 

Keane  v.  Brygger,  3  Wash.  348,  28  Pac. 
653;  Sharpstein  v.  Washington,  13  Land 
Dec.  378;  Moore  v.  Rohhins,  96  U.  S.  535, 
24  L.  ed.  848. 

Not  only  did  the  Secretary  of  the  Interior 
in  1872  approve  the  selection  made  by  King 
county  through  its  agent,  Lewis,  as  shown 
by  the  stipulation,  but  in  the  year  1895  the 
Secretary  of  the  Interior  also  approved  the 
same  selection.  This  approval  of  1895  re- 
lated back  to  the  time  of  the  selection. 

Keane  v.  Brygger,  3  Wash.  348,  28  Pac. 
653. 

The  construction  given  to  statutes  by 
those  charged  with  the*  duty  of  cxotMiting 
them  should  not  be  overruled  without  co- 
gent reasons. 

Ibid. 

If  a  statute  is  ambiguous,  contemiwra- 
neons  and  uniform  executive  construction  is 
regarded  a.s  decisive. 

Brown  v.  United  States,  113  U.  S.  568,  28 
L.  ed.  1079,  5  Sup.  Ct.  Rep.  G48;  Edwards 
V.  Darby,  12  Wheat.  210,  6  L.  ed.  604; 
United  States  v.  State  Bank,  6  Pet.  29,  8 
L.  ed.  308;  McSorley  v.  Hill,  2  Wash.  038, 
27  Pac.  552. 

A  reservation  is  in  itself  an  appropriation 
for  a  trust  purpose. 

Vincenncs  University  v.  Indiana,  14  How. 
273,  14  L.  ed.  418;  Wilcox  v.  Jackson  ex 
dem,  M'Conncl,  13  Pet.  498,  10  L.  ed.  264. 

The  reservation  and  selection  under  t!ie 
acts  of  1853  and  1859  have  the  same  force 
and  effect  as  a  grant. 

Re  Bailey,  5  Land  Dec.  210. 

The  reservation  made  by  the  selection  of 
the  land  in  controversy  while  the  territorial 
government  existed  continues  until  the  se- 
lection is  canceled. 

Re  Wheeler,  11  Land  Dec.  381;  Re  Smith, 
11  Land  Dec.  382. 

The  stale  of  Washington  may  have  rec- 
ognized its  right  to  lieu  lands  under  the 
terms  of  8  10  of  the  enabling  act,  but  it  has 
never  done  anything  in  recognition  of  the 
contention  of  the  plaintiff  in  error,  that 
lands  selected  under  the  acts  of  1853  and 
1859  do  not  belong  absolutely  to  the  state 
in  perpetual  trust  for  the  common  schools. 

Re  Barclay,  4  T-And  Dec.  300. 
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The  reserved  lands  being  held  by  the  ter- 
ritory in  perpetual  trust  for  the  common 
8chool8,  could  Congress  pass  any  law  that 
would  affect  the  trust? 

Minnesota  v.  Bachr.lder,  1  Wall.  109,  17 
L.  ed.  551. 

Whenever  a  tract  of  land  shall  have  been 
once  legally  appropriated  to  any  purpose, 
from  that  moment  the  land  thus  appropri- 
jitod  becomes  severed  from  the  mass  of  pub- 
lic lands;  and  no  subsequent  law,  or  procla- 
iiiiition.  or  sale  would  be  construed  to  em- 
brace it,  or  to  operate  upon  it,  although  no 
K'MTvation  were  made  of  it. 

ir//roj-  V.  Jackson  ex  dcm.  M'Connrl^  13 
Pet.  513.  10  L.  ed.  271. 

Tlw  sclcctiorift  made  by  the  county  corn- 
mi  ^-^ioucrs  and  approved  by  Secretary  De- 
huu)  ill  tht;  year  1872,  under  the  acts  of 
18.13  and  18.')9,  operated  at  least  as  a  reser- 
vatiun  of  the  land  in  question. 

Tliis  reservation  has  never  been  destroyed, 
nor  lias  the  land  ever  become  a  part  of  the 
public  domain  subject  to  entry  by  settlers. 

I  hid.;  Lcavcnirorth  d  0.  R.  Co.  v.  United 
States,' 02  U.  S.  745,  23  L.  ed.  639. 

The  enabling  act  should  be  construed  with 
the  acts  of  1853  and  1859,  and  if  this  is 
done  then  lieu  selections  might  be  made  on 
aecrnint  of  deficiencies  arising  from  natural 
canoes. 

Sharpstein  v.  Waahingtonf  13  Land  Dec. 
378:  Rr  Bailey,  5  Land  Dec.  210;  Re 
Smith,  11  Land  Dec.  382. 

Mr.  Justice  Brewer  delivered  the  opinion 
of  the  court: 

Under  the  statutes  of  Washington,  an  ac- 
tion in  fonn  similar  to  the  old  action  of 
ejectment  may  be  maintained  in  favor  of  one 
who  has  a  superior  title,  whether  legal  or 
<M|uitable.  Ballinger's  Anno.  Codes  &  Statutes, 
sji  .l.')00,  5508.  No  patent  is  shown  to  have 
been  issued  by  the  general  government,  and 
tiie  question,  therefore,  is  whether  the  state 
obtained  an  equitable  title  by  virtue  of  the 
selection  and  approval  disclosed  in  the  find- 
in;is  of  fact. 

I'lie  first  contention  of  plaintiff  in  error  is 
that  no  authority  is  shown  for  Phillip  H. 
Lewis  to  act  as  agent  for  King  county  or  tlie 
ij-nitory  of  Washington  in  making  the  selec- 
tion. We  pass  the  assertion  that,  in  the 
brief  of  counsel  for  plaintiff  in  en*or  in  the 
state  court,  the  right  of  Lewis  to  act  for  the 
ilM)  tiiniiy  'was  conceded.  It  is  enough  that 
Lt^w  is,  assuming  to  act  as  agent,  made  the 
scleetiun,  and  that  his  selection  was  approved 
by  the  Secretary  of  the  Interior;  for  the 
>tate,  the  successor  of  the  territory,  by  com- 
niciicin^r  this  action,  and  claiming  the  bene- 
fit of  his  act  as  agent,  ratified  and  confirmed 
what  he  did  as  agent.  Besides,  whether  he 
had  authority  to  so  act  is  not  a  Federal  ques- 
tion, but  one  whose  decision  by  the  state 
conit  is  final. 

Coming  now  to  the  Federal  question,  the 
approval  by  the  Secretary  of  Interior  of  a 
selection  made  by  one  claiming  to  be  the 
agent  of  a  territory  or  state  of  land  in  lieu 
of  school  sections  16  and  30  is,  if  nothing 
more,  in  effect  a  witlidrawal  from  private 
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entry  of  the  selected  land,  and  such  with- 
drawal continues  until  the  approval  of  the 
selection  is  itself  set  aside.  Whether  such 
selection,  so  approved,  shall  afterwards  ripen 
into  a  full  legal  title  or  not,  is  immaterial 
so  far  as  the  question  of  withdrawal  is  con- 
cerned. In  the  case  at  bar,  at  the  time  of 
the  selection  and  approval,  there  was  no  set- 
tlement, no  private  right,  nothing  to  inter- 
fere between  the  United  States  and  the  ter- 
ritory of  Wa.shinn;ton,  or  prevent  a  selection 
of  this  tract  in  lieu  of  an  ordinary  school 
section.  When,  therefore,  the  Secretary  of 
the  Interior  approved  the  selection,  it  at 
least  operated  to  withdraw  the  land  from 
private  entry.  A  claim  in  behalf  of  the  ter- 
ritory had  been  presented,  and  that  claim 
had  been  approved  by  the  projier  officer  of 
the  United  States.  While  the  land  remained 
subiect  to  such  claim  and  approval,  no  in- 
dividual could  come  in  and  question  its  va- 
lidity. Johanson's  attempt  to  make  a  home- 
stead was  wrongful,  and  gave  him  no  rights 
whatever  in  the  land. 

But,  further,  the  title  of  the  state  is  good. 
For  the  material  parts  of  the  statutes  bear- 
ing upon  this  question,  see  note  at  foot  of 
this  pSage.t 

*Xow  we  remark  that,  from  the  legislation [183] 
of  Congress,  nothing  is  clearer  than  that  the 
policy  of  the  government  has  been  a  gener- 
ous one  in  respect  to  grants  for  school  pur- 
])0*e<5.  Cooper  v.  Roberts.  18  IIow.  173,  15 
L.  ed.  338;  Minnesota  v.  Iliichcoch,  185  U. 
S.  373,  46  L.  ed.  954,  22  Sup.  Ct.  Rep.  650, 

~~t Act' March  "27l8r»H,~e8tabli8hing  the  territory 
of  Washington  (10  Stat,  at  L.  179.  chap.  90. 
f  20.  f  1947,  Rev.  SUt.)  : 

"Sections  numbered  sixteen  and  tblrty-slx  in 
each  township  In  said  territory  shall  be,  and  the 
same  are  hereby,  reserved  for  the  purpose  of 
being  applied  to  common  schools  In  said  terri- 
tory- And  Id  all  cases  where  said  section:!  six- 
teen and  tbirty-six,  or  either  or  any  of  tbcm, 
shall  be  occupied  by  actual  settlers  prior  to  sur- 
vey thereof,  the  county  commissioners  of  tb<» 
counties  in  wbich  said  sections  so  occupied  as 
aforesaid  are  situated,  be,  and  tbey  are  bereliy. 
authorized  to  locate  other  lands,  to  an  ei|u:il 
amount  in  sections  or  fractional  sections,  as  tbe 
case  may  be,  within  their  respective  counties,  io 
lieu  of  said  sections  so  occupied." 

Act  of  rebruary  20,  1859  (11  Stat,  at  L.  C83. 
chap.  58,  U.  S.  Comp.  Stat.  1901.  p.  1381)  : 

"lie  it  enacted  by  the  Senate  and  J/ouhc  of 
Iici}rrm'ntattre8  of  the  United  States  of  America 
in  ConfficsM  utseMbled,  That  where  settlementA. 
with  H  view  to  pre-emption,  have  been  made  be- 
fore the  survey  of  the  lands  in  the  fields,  which 
shall  be  found  to  have  been  made  on  sections 
sixteen  or  thirty-six,  snid  sections  shall  be  sub- 
ject to  the  pre-emption  claim  of  such  settler: 
and  If  they.  ot«  either  of  them,  shall  have  been 
or  shall  be  reserved  or  pledged  for  the  use  of 
schools  or  colleges  in  the  state  or  territory  In 
which  the  lands  He,  other  lands  of  like  quantity 
arc  hereby  appropriated  In  lieu  of  such  as  may 
be  patented  by  pre-emptors  ;  and  other  lands  are 
also  hereby  appropriated  to  compensate  defi- 
ciencies for  school  purposes,  where  said  sections 
sixteen  or  thirty-six  are  fractional  In  quantity, 
or  where  one  or  both  are  wanting  by  reason  of 
the  township  being  fractional,  or  from  any  nat- 
ural cause  whatever  :  Provided,  That  the  lands 
by  this  section  appropriated  shall  be  selected 
and  appropriated  In  accordance  with  the  prin- 
i'lples  of  adjustment  and  the  provisions  of  tbt 
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cited  in  the  opinion.  And,  as  was 
r.  .7 list  ice  Field  in  Winona  d  8t, 
r.  Barney,  113  U.  S.  618,  025,  28 
},  nil,  5  Sup.  Ct.  Rep.  600,  009, 
ig  grants  "are  to  receive  such  a 
m  as  will  carry  out  the  intent  of 
however  difficult  it  ini|:^ht  be  to 
ffect  to  the  lan^ruage  u»ed  if  the 
«  by  instruments  of  private  con- 
To  ascertain  that  intent,  we  must 
condition  of  the  country  when  the 
passed,  as  well  as  to  the  purpose 
I  their  face,  and  read  all  parts  of 
her." 

f  this  rule,  it  is  obvious  that  Con* 
ided  that  Washington  should  re- 
lections  16  and  36.  or,  in  case  of 
yj  reason  of  prior  sottloment  or 
■al  causes,  the  equivalent  of  Huch 
id  designated  the  St'crot^:iry  •of  the 
I  the  officer  to  approve  any  selec- 

by  the  territory.  The  act  of  1859 
icable  to  Wasliinpfton  as  to  any 
tory,  notwithstanding  that  there 
!ial  statute  pa^^sed  in  1853  in  re- 
While  ordinarily  a  s[>ccial  law 
aled  by  a  subsequent  general  stat- 
the  intent  so  to  do  is  obvious,  yet 
3  rule  which  prevents  the  lattei 
ring  to  cases  not  provided  for  by 
.  It  is  true  the  act  of  1859  refers 
of  1826  in  reference  to  selections, 
2t  of  1826  designated  the  Secre- 
I  Treasury  as  the  ofliccr  to  >*el«H:t. 
ne  the  Land  Department  wa.s  un- 
pervision  of  the  Secretary  of  the 

But  by  the  act  of  March  3,  1841) 
t  L.  395,  chap.  108),  the  Interior 


Department  was  created,  and  the  supenrising 
powers  of  the  Secretaiy  of  the  Treasury  in 
respect  to  public  lands  were  transferred  to 
the  Secretary  of  the  Int^ior.  The  act  of 
1859  is  to  be  tak^,  not  as  specially  desig- 
nating the  Secretary  of  the  Treasury  as  the 
ofliccr  to  make  the  selections,  but  simply  as 
describing  the  general  mode  of  procedure  in 
respect  thereto.  This  is  obvious  from  its 
language,  which  is  that  the  selection  and  ap- 
propriation shall  be  "in  accordance  with  the 
principles  of  adjustment  and  the  provisions 
of  the  act  of  Congress,  May  20,  1826." 

Further,  it  must  be  remembered  that  the 
general  supervision  of  the  affairs  of  the  Land 
])( I>artment  is  now  vested  in  the  Secretary 
of  the  Interior,  and  that,  unless  Congress 
clearly  designates  some  other  officer  to  act 
in  respect  to  such  matters,  it  will  be  assumed 
that  he  is  the  officer  to  represent  the  govern- 
ment. Catholic  Bishop  v.  Oihhon,  158  U.  S. 
15r»,  39  L.  ed.  931,  16  Sup.  Ct.  Rep.  779.  If 
some  one  authorized  to  represent  the  terri- 
tory of  Washington  made  a  selection,  and  it 
was  approved  by  the  Secretary  of  the  Inte- 
rior, such  action,  being  that  of  the  officer 
chai^ged  with  the  supervision  of  the  landed 
interests  of  the  United  States,  should,  unless 
some  direction  of  Congress  has  manifestly 
been  violated,  be  held  to  be  conclusive  upon 
the  transfer  of  title. 

But  still  further,  it  appearing  that  some 
question  had  been  mooted  as  to  the  intent 
of  Congress  in  respect  to  these  matters,  the 
confirmatory  statute  of  1902  was  enacted, 
and  that  obviously  removes  all  doubt.  It 
I  confirms  the  title  to  selected  lands,  •"when[18GJ 
the  same  shall  have  been  approved  by  the 


of  May  twentieth,  eighteen  hun-  ! 
rent7-8lx.  entitled  *Ad  Act  to  Appro-  ' 
■  for  the  Support  of  Schools  In  Cer-  . 
hips  and  Fractional  Townships  Not 
'idod  For.*  " 

I   of  the   act   of  Congrj'88  approved 
20  (4  Stat,  at  L.  179,  « hnp.  S.'ii  : 
And  br,  it  further  cuactrd,  Th.-it   the 
acts  of  land  shall  be  selected  by  the 
f  the  TroHHury.  out  of  any  unnppro- 
»llc   lands    within    the    land   dlKrrlct 
township  for  which  any  tract  Is  se- 
be  situated  :  and  when  so  selected, 
d  by  the  Hame  tenure,  and  upon  the 
,  for  the  support  of  schools  in  such  ; 
a  section  number  sixteen  it.  or  may  | 
the  state  where  such  township  shall 


t* 


>  of  the  act  of  February  22, 1889.  for 
ion  of  Washington  and  other  terrl- 
the  Union  (25  Stat,  at  L.  679,  chap. 

>on   the  admlsBlon   of   each  of  said  . 
the  Union,  sections  numbered  sixteen 
■Ix  in   every  towPRhlp  of   said  pro- 
B,  and,  where  such  ncctions  or  any 
Df  have  been  sold  or  otherwise  dis- 
or  under  the  authority  of  any  act  of 
ther  lands  equivalent  thereto,  in  le- 
•loDs  of  not   less   than   one  quarter 
i  as  contiguous  as  may  be  to  the  sec- 
1  of  which  the   same  is   tnlcen,  are 
ted  to  said  states  for  the  mipport  of 
lools,  such  indemnity  Innds  to  be  se- 
tt said  states  in  such  manner  as  the  i 
may  provide,  with  the  approval  of  ' 
ry  of  the  Interior." 
at  L.  756,  chap.  6.     Dec.  18,  1902.) 


**Be  it  enacted  by  the  Senate  and  House  of 
Rrprcacntaiivee  of  tlve  United  Statee  of  America 
in  ConyrcM  aeeembled.  That  In  all  cases  where 
fie<;tion8  sixteen  and  thirty-six,  or  either  or  any 
of  them,  or  any  portion  thereof,  have  been  oc- 
cupied by  actual  settlers  prior  to  survey  thereof, 
nnd  the  county  commissioners  of  the  counties  in 
which  said  sections  so  occupied  as  aforesaid  are 
situated,  have,  under  said  act  of  Congress  of 
March  second,  eighteen  hundred  and  fifty-three, 
located  or  selected  other  lands  in  sections  or 
tractlonal  sections,  as  the  case  may  be.  ^4 thin 
their  respective  counties.  In  lieu  of  said  section 
so  occupied  as  aforesaid,  the  lands  so  located  or 
selected,  when  the  same  shall  have  been  ap- 
proved by  the  Secretary  of  the  Interior,  shall 
be  deemed  and  taken  to  have  been  granted  to 
said  state  by  said  act  of  February  twenty-second, 
eighteen  hundred  and  eighty-nine,  and  the  title 
of  said  state  thereto  Is  hereby  confirmed. 

"Sec.  2.  That  where  any  lands  appropriated 
by  Congress  to  said  territory  to  compensate  de- 
ficiencies for  school  purposes,  where  sections  six- 
teen or  thirty-six  were  fractional  In  quantity, 
or  where  one  or  both  were  wanting  by  reason 
of  the  township  being  fractional,  or  from  any 
natural  cause  whatever,  or  where  sections  six- 
teen or  thirty-six  were  patented  by  pre-emptors, 
have  been  selected  and  appropriated  aa  provided 
in  said  act  of  Congress  of  February  twenty- 
sixth,  eighteen  hundred  and  fifty-nine,  the  land 
so  selected  and  appropriated,  when  the  same 
shall  have  been  approved  by  the  Secretary  of 
the  Interior,  shall  be  deemed  and  taken  to  have 
been  granted  to  said  state  of  Washington  by  the 
said  act  of  February  twenty-second,  eighteen 
hundred  and  elgbty-nlne,  and  the  title  thereto 
contlrmed." 
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Secretary  of  the  Interior."  This  does  not 
refer  alone  to  future  action  by  the  Secretary, 
but  ratifies  that  which  he  has  already  done. 
He  has  approved  this  selection,  and  the  act 
of  1902  places  the  title  of  the  state  beyond 
controversy. 

For  these  reasons  we  think  the  judgment 
of  the  Supreme  Court  of  Washington  is 
right,  and  it  is  affirmed. 


OREGON     &     CALIFORNIA     RAILROAD 
COMPANY,  Appt,, 

V, 

UNITED  STATES. 

(See  S.  C.  Reporter's  ed.  186-197.) 

Public  lands — claims  under  Oregon  donation 
act — right  to  perfect  after  abandonment — 
selection  of  abandoned  lands  by  railroad 
company  as  lieu  lands. 

1.  No  rUht  to  perfect  claims,  under  the  Oregon 
donatioii  act  of  September  27,  1860  (9  Stat, 
at  L.  406,  chap.  76),  to  lands  which  have  been 
abandoned  before  completing  the  requisite 
residence  thereon,  v:iia  given  by  the  provi 
sions  of  the  act  of  July  26,  1894  (28  Stat,  at 
L.  122,  chap.  163,  U.  S.  Comp.  Stat.  1901,  p. 
1522),  according  the  donees  the  right  "to 
make  and  file  final  proofs  and  fully  establish 
their  rights  to  donations," — especially  in  view 
of  the  2d  section,  which  authorizes  the  Com- 
missioner of  the  Land  Office  to  cancel  a  claim 
proved  Lo  be  invalid  or  abandoned,  and  the  3d 
section,  which  expressly  saves  adverse  claims 
arising  under  any  law  other  than  the  dona- 
tion act 

2.  Lands  on  which  a  settlement  was  made  un- 
der the  Oregon  donation  act  of  September  27, 
1850  (9  Stat  at  L.  490,  chap.  76),  and  the 
act  of  February  14,  1853  (10  Stat  at  L.  158, 
chap.  69),  amendatory  thereof,  but  which 
were  abandoned,  without  compliance  with  the 
conditions  as  to  residence  or  proof,  fifteen 
years  before  their  selection  as  lieu  lands  un- 
der the  grant  of  July  25,  1866  (14  Stat  at 
L.  239,  chap.  242),  to  the  Oregon  Central 
Unllroad  Company,  were  not  "reserved"  from 
sale,  within  the  meaning  of  that  act,  so  as  to 
prevent  the  grant  from  attaching  to  such 
lands,  although  the  donation  notillcation  had 
not  been  formally  canceled. 

[No.  188.] 

Argued  March  i,   1903.     Decided   May  4, 

190S. 

APPEAL  from  tlie  United  States  arcuit 
Court  of  Appeals  for  the  Ninth  Circuit 
to  review  a  decree  which  affirmed  a  decree  of 
the  Circuit  Court  for  the  District  of  Oregon 
for  the  cancelation  of  a  patent  issued  by  the 
United  States  to  a  railroad  company  for 
lands  selected  by  it  as  within  the  indemnity 
limits  of  a  congressional  grant.  Reversed 
and  remanded  to  the  Circuit  Court,  with  di- 
rections to  dismiss  the  bill. 

See  same  case  below,  48  C.  C.  A.  620,  109 
Fed.  614.  

Note. — As  to  land  grants  to  railroadt — see 
note  to  Kansas  r.  R.  Co.  v.  Atchison,  T.  &  S.  F. 
R.  Co.  28  L.  ed.  U.  S.  794. 

lots 


statement  by  Mr.  Justice  Browns 

This  was  a  bill  in  equity  filed  by  ths 
United  States,  in  the  circuit  court  for  the 
district  of  Oregon,  to  compel  a  reoonveyanoe 
*by  the  railroad  company,  as  the  8ucoes8or[187' 
and  assignee  of  the  Oregon  Central  Railroad 
Company,  of  certain  lands  within  the  in- 
demnity limits  of  the  land  grant  to  such 
company  of  July  26,  1866  (14  Stat  at  Ix 
239,  chap.  242),  for  which  land  one  John  W. 
Hines,  on  November  22,  1853,  seventeen 
years  before  the  definite  location  of  the  line 
of  the  road,  had  filed  a  donation  notification 
under  the  Oregon  donation  act  of  September 
27,  1850  (9  Stat,  at  L.  496,  chap.  76),  and 
the  act  of  February  14,  1853  (10  Stat,  at  L. 
158,  chap.  69),  amendatory  thereto.  These 
lands  the  President  of  the  United  States,  on 
July  12,  1871,  patented  to  the  railroad  com- 
pany by  an  alleged  mistake  and  without  the 
knowledge  of  the  adverse  claim  of  Hines. 
By  reason  of  this  prior  donation  the  patent 
was  averred  to  be  void,  and  its  cancelation 
was  prayed  under  the  act  of  March  3,  1887 
(24  Stat,  at  L.  55G,  chap.  376,  U.  S.  Comp. 
Stat.  1901,  p.  1505),  authorizing  the  Attor- 
ney General  to  institute  necessary  proceed- 
ings to  cancel  patents  erroneously  issued  to 
railroad  companies. 

The  defendant  in  its  plea  averred  an  ap- 
proval of  its  map  of  definite  location  Jann- 
a  17  29,  1870,  a  selection  of  the  lands  prior 
to  Julv  12,  1871.  and  the  further  fact  that 
Hines  abandoned  the  land  without  having 
paid  for  it,  or  residing  thereon  four  years; 
nor  was  he  residing  thereon  at  the  time  the 
defendant  selected  the  same. 

The  circuit  court  decreed  the  cancelation 
of  the  patent,  and  the  court  of  appeals  af- 
firmed the  decree. 

Mr.  Maxwell  Evarts  argued  the  caoM 
and  filed  a  brief  for  appellant: 

The  .*)tntus  of  indemnity  lands  at  the  time 
of  selection  bv  the  railroad  is  what  deter 
mines  its  right  thereto. 

Jtyan  V.  Central  P.  R.  Co.  99  U.  S.  388,  25 
L.  ed.  305. 

Whatever  interest  in  the  land  (if  any) 
Hines  acquired  by  the  filing  of  his  donation 
notification  at  once  reverted  to  the  govern- 
ment upon  his  abandonment  of  the  land. 

Hall  V.  Russell,  101  U.  S.  503,  25  L.  ed 
829;  Vance  v.  Bvrbank,  101  U.  S.  514,  25  L 
ed.  929;  Maynard  v.  Hill,  125  U.  S.  190,  31  L 
ed.  654,  8  Sup.  Ct.  Rep.  723. 

If  the  patent  to  the  land  in  dispute  wai 
canceled  and  the  land  restored  to  the  pubHe 
domain,  the  railroad  company  would  be  free 
to  again  select  it  and  demand  from  the 
United  States  a  new  patent  therefor.  This 
is  a  sufficient  ground  for  dismissing  the  bill* 

United  States  v.  Central  P.  R.  Co.  26  Fed. 
479;  Germania  Iron  Co.  v.  United  States, 
165  U.  S.  379,  41  L.  ed.  754,  17  Sup.  Ct.  Rep. 
337;  United  States  v.  San  Jacinto  Tin  Co. 
125  U.  S.  273,  31  L.  ed.  747,  8  Sup.  Ct.  Rep. 
850. 

Mr.  Charles  W.  Russell  argued  tha 
cause  and  filed  a  brief  for  appellee: 

Tlie  practice  of  the  Land  Department  hai 
been  to  treat  land  subject  to  a  valid  donatioo 
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notification  as  other  than  public  lands.  A 
new  entry  was  not  allowed  without  a  con- 
test, and  such  claims?  w<'n»  held  to  be  ex- 
cepted from  grants  of  public  land  to  railroad 
companies,  though  not  mentioned  in  except- 
ing clauses. 

Oregon  d  C.  R.  Co.  v.  Kurhcl,  22  Land 
Dec  308;  Duer  v.  Oregon  d  C.  R.  Go.  23 
Land  Dec.  ^69. 

The  words  "public  lands"  are  habitually 
used  in  our  legislation  to  describe  such  as 
are  subject  to  sale  or  other  disposal  under 
general  laws. 

Newhall  v.  Sanger,  92  U.  S.  763,  23  L.  ed. 
769;  Bardon  v.  'Northern  P.  R.  Co.  145  U.  S. 
538,  36  L.  ed.  806,  12  Sup.  Ct.  Rep.  856. 

Admitting  that  the  conditions  on  which 
the  donation  was  made  had  to  be,  and  had 
not  been  complied  >vith  prior  to  1870, — ^that 
ffines  had  gone  away  from  the  land  and  was 
not  then  residing  on  it, — in  spite  of  all  this, 
the  land  was  not  free  public  land. 

See  Lee  v.  Summers,  2  Or.  266;  Blakesly 
Y,  Caytcood,  4  Or.  279;  Chapman  v.  School 
Diai.  No.  i,  Deady,  108  Fed.  Gas.  No.  2,007. 

Mr.  Justice  Brown  delivered  the  opinion 
of  the  court: 

This  case  is  similar  to  two  recent  cases 
bearing  the  same  title,  in  the  first  one  of 
which  (189  U.  S.  103,  antCy  720,  23  Sup.  Ct. 
Rep.  615)  a  patent  of  certain  lands  within 
the  indemnity  limits  of  the  same  road,  dated 
Februaiy  20,  1893,  was  canceled  in  favor  of 
certain  entrymen  under  the  homestead  laws 
of  the  United  States,  who  had  settled  upon 
these  lands  at  sundrv  dates  from  1869  to 
1*1890,  and  before  the  defendant  company  had 
selected  the  lands  in  question  as  indemnity 
lands,  or  had  received  a  patent.  The  court 
found  that,  "when  the  company's  lists  were 
approved,  neither  the  Commissioner  nor  the 
Secretary  had  any  knowledge  of  the  adverse 
claims  of  the  above  settlers  to  the  lands  up- 
on which  they  respectively  resided;"  and 
held  that  the  Land  Department  had  no  au- 
thority, simply  upon  the  definite  location  of 
the  road,  to  withdraw  from  the  operation  of 
the  pre-emption  and  homestead  laws  lands 
withm  its  indemtiity  limits,  and  that  such 
order  did  not  prevent  an  occupancy  by  home- 
stead settlers  tcithin  such  limits  up  to  the 
time  of  the  approval  of  the  selection  made 
by  the  railroad  company  of  lieu  lands,  and 
that,  as  it  appeared  the  lands  were  actually 
occupied  by  homestead  settlers  at  the  time 
they  were  selected  by  the  railroad  company, 
mien  lands  were  not  open  to  selection,  al- 
though such  selection  was  prior  to  the  appli- 
cation of  the  settlers  for  entry  under  the 
homestead  laws.  It  appeared  in  the  case 
that  the  settlers  had  moved  with  due  dili- 
gence to  perfect  and  protect  the  right  ac- 
quired by  their  occupancy  of  the  lands,  but 
were  unable  to  obtain  formal  entry  of  the 
same,  because  the  lands  had  not  been  sur- 
veyed. "At  the  time  the  settler  went  upon 
the  land  in  good  faith  to  make  it  his  home 
and  to  perfect  his  title  under  the  homestead 
laws  there  was  nothing  of  record  that  stood 
in  the  way  of  his  right  to  occupy  the  lands 
and  to  remain  thereon  until  he  could  perfect 
lfN>  U.  8. 


his  title  by  formal  entry  onder  the  home- 
stead laws." 

The  second  case  was  like  unto  the  first,  ex- 
cept that  there  had  been  a  long  delay  by  the 
Land  Department  in  having  the  land  sur- 
veyed. It  was  held  that  the  Land  Depart- 
ment had  acted  "with  all  convenient  speed" 
within  the  meaning  of  the  act  of  1870  (16 
Stat,  at  L.  94,  chap.  69,  §  2),  making  the 
land  grant.  189  U.  S.  116,  ante,  732,  23  Sup. 
Ct.  Rep.  620. 

In  both  of  these  cases,  however,  the  lands 
were  in  actual  occupation  of  settlers  under 
the  homestead  laws  at  the  time  selection  was 
made  by  the  railroad  company  and  the  pat- 
ents issued. 

In  this  case  the  settlement  was  made  un- 
der the  Oregon  donation  act  (9  Stat,  at  L. 
496,  chap.  76),  the  4th  section  of  which  en- 
acts that  "there  shall  be  and  hereby  is, 
granted  to  every  white  'settler  or  occupant  [  189] 
of  the  public  lands,  .  .  .  who  shall  nave 
resided  upon  and  cultivated  the  same  for 
four  consecutive  years,  and  shall  otherwise 
conform  to  the  provisions  of  this  act,  the 
quantity  of  one-half  section,  or  320  acres  of 
land,"  etc.;  and  by  the  1st  section  of  the 
amendatory  act  of  1853  ( 10  Stat,  at  L.  158, 
chap.  69),  it  was  provided  that  settlers  un- 
der the  former  act^  in  lieu  of  the  term  of 
continued  occupation  after  settlement,  as 
provided  by  said  act,  shall  be  permitted, 
after  occupation  for  two  years  of  the  land  so 
claimed,  to  pay  into  the  hands  of  the  survey- 
or general  of  said  territory  at  the  rate  of 
$1.26  per  acre  of  the  land  so  claimed.  The 
plea  alleges  that  Hines  abandoned  the  land 
without  having  paid  for  it  under  the  act  of 
1853,  or  residing  on  it  for  four  years  under 
the  original  act;  and  the  case  turns  upon 
the  question  whether,  by  the  mere  filing  of 
the  donation  notification  in  1853,  and  the 
subsequent  abandonment  of  the  lands,  they 
fall  within  the  category  of  those  which  had 
been  "granted,  sold,  reserved,  occupied  by 
homestead  settlers,  pre-empted  or  otherwise 
disposed  of,*'  within  the  meaning  of  the  act 
of  July  25,  1866,  granting  lands  for  the  con- 
struction of  this  road.  Clearly  the  lands  do 
not  fall  literally  within  either  of  the  above 
designations,  and,  unless  a  claim  existing  of 
record  to  the  lands — which  claim  had  in  fact 
been  abandoned  for  fifteen  years — operates 
to  prevent  the  selection  of  such  lands  by  the 
railroad  company,  such  company  takies  a 
good  title  to  them. 

I'han  a  railway  grant  does  not  attach  to 
lands  which  at  the  time  of  the  definite  loca- 
tion of  the  land  have  been  sold,  pre-empted, 
reserved,  or  otherwise  disposed  of  by  the 
United  States  for  any  purpose,  has  beian  so 
often  decided  by  this  court  as  to  be  no  longer 
open  to  question.  Leavenworth,  L,  d  Q,  R. 
Co.  V.  United  States,  92  U.  S.  733,  23  L.  ed. 
034 ;  Newhall  v.  Sanger,  92  U.  S.  761,  23  L. 
ed.  769;  Doolan  v.  Carr,  125  U.  8.  618,  31 
L.  ed.  844,  8  Sup.  Ct.  Rep.  1228 ;  United 
States  V.  McLaughlin,  127  U.  S.  428,  32  L. 
ed.  213,  8  Sup.  Ct.  Rep.  1177;  Cameron  v. 
United  States,  148  U.  S.  301,  37  L.  ed.  459, 
13  Sup.  Ct.  Rep.  595;  Carr  v.  Quigley,  149 
U.  S.  052,  37  L.  ed.  885,  13  Sup.  Ct.  Rep. 
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061.  Tlieae  cases,  however,  merely  apply  the 
language  of  the  statutes  to  variant  circum- 
stancea.  Neither  of  them  turns  upon  the  ef- 
fect of  a  claim  which  has  been  canceled  or 
abandoned  before  or  after  the  attachment  of 
the  railroad  grant,  either  by  the  definite  lo- 

[190] cation  of  the  line  or  by  *thc  selection  of  the 
lands  as  lieu  lands  within  the  indemnity 
limits. 

That  question  was  first  considered  in  Kan- 
sas P.  R.  Co.  V.  Dunmeyer,  113  U.  S.  639,  28 
L.  ed.  1125,  5  Sup.  Ct.  liep.  50G,  which  in- 
volved the  title  to  part  of  an  odd-numbered 
section  within  the  place  limits  of  the  Union 
Pacific  Railroad  Company's  grants  of  1862, 
1864,  and  1866.  Tlie  facts  were  that  one 
Miller  made  a  homestead  entry  upon  this 
section  July  20,  1850,  which  was  valid  if  the 
land  was  then  public  land.  The  line  of  defi- 
nite location  was  filed  September  21,  ISG6, 
80  that  the  entry  of  Miller  brought  the  land 
within  the  exception  in  the  grant  as  land  to 
which  the  homestead  claim  attached  at  the 
time  the  line  of  the  road  was  definitely  6xed. 
It  wad  argued  by  the  company  that,  al- 
though the  homestead  entry  had  attached  to 
the  land,  and  Miller  had  entered  upon  it 
within  the  time  prescribed  by  law,  erected 
a  house  U(K)n  it,  and  brought  his  family  to 
live  upon  it,  and  made  the  tract  his  home 
until  the  spring  of  1870,  yet  that  he  after- 
wards abandoned  his  homestead  claim, 
bought  the  land  from  the  railroad  company, 
and  paid  for  it,  and  sold  the  land  to  Dun- 
ineyer,  who  had  obtained  a  conveyance  from 
the  company.  From  this  it  was  argued  that 
the  exception  no  longer  operated,  and  the 
land  had  reverted  to  the  company^  But  it 
was  held  tliat,  as  Miller's  claim  was  an  ex- 
isting one  of  public  record  when  the  railroad 
map  wa.s  filed,  it  was  excepted  from  the  land 
grant,  notwithstanding  the  subsequent  aban- 
donment. The  case  is  readily  distinguish- 
able from  the  one  under  consideration  in  the 
fact  that  Miller  had  not  only  entered  upon 
the  land,  but  was  in  actual  possession  of  it 
at  the  time  of  the  definite  location  of  the 
road,  and  that  he  did  not  abandon  his  entiy 
UTitil  nearly  four  years  after  the  line  of  defi- 
nite location  was  filed. 

A  cafw  not  dissimilar  is  that  of  Bardon  v. 
Northern  /'.  R.  Co.  145  U.  S.  635,  36  L.  ed. 
806,  12  Sup.  Ct.  Kcp.  856.  That  case  arose 
from  a  land  grant  to  the  Northern  Pacific 
Company  of  July  2,  1864  (13  Stat,  at  L. 
365,  chap.  217),  under  which  act  the  com- 
pany proceeded  to  designate  the  general 
route  of  its  road,  and  afterwards  to  have  its 
line  definitely  6xed.  The  date  when  the  line 
was  definitely  fixed  is  not  stated  in  the  re- 
port, and  is  not  treated  as  material,  but  it 
appears  that  on   September   12,    1855,  one 

ri91] Robinson  settled  upon  the  land,  Aled  *his 
declaration  under  the  pre-emption  laws,  but 
died  without  filing  proof  or  paying  the  gov- 
ernment for  the  land.  On  August  5,  1865, 
this  pre-emption  claim  was  canceled  for  al- 
leged faibire  to  fumiah  proof  of  continuous 
residence  prior  to  July  30,  1857.  It  was 
held  that,  as  it  appeared  the  premises  had 
been  taken  up  on  the  pre-emption  claim  of 
/Robinson  before  the  railroad  grant  took  ef- 
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feet,  and  that  the  cancelation  had  not  then 
been  made,  nor  for  more  than  a  year  after- 
wards, such  cancelation  of  the  pre-emption 
entry  did  not  restore  it  to  the  public  domain 
so  as  to  bring  it  under  the  operation  of  pre- 
vious legislation  which  applied  to  land  iheit 
public. 

In  the  consideration  of  the  present  case, 
we  .are  not  embarrassed  by  either  of  these 
adjudications,  since  in  one  case  the  lands 
were  not  only  actually  occupied  by  the  home* 
stead  claimant  at  the  time  the  railroad 
grant  took  effect,  but  in  both  cases  the  proof 
of  such  occupation  was  of  record  in  the  prop 
er  o.^ce,  and  the  lands  were  abandoned  lo 
one  case,  and  the  certificate  canceled  in  the 
other  after  that  date,  while  in  this  case  the 
land  was  abandoned  fifteen  years  before  the 
lands  were  selected  by  the  company,  and 
nothing  remained  to  indicate  that  the  land 
was  reserved,  except  the  donation  notifica- 
tion in  tlie  olficc  of  the  surveyor  general. 

Two  other  aises  are  more  directlv  in  point 
In  Hastings  d  D.  R.  Co.  v.  Whitney,  132  U. 
S.  357,  33  L.  ed.  363,  10  Sup.  Ct.  Rep.  112, 
the  grant  was  made  to  the  railroad  July  4, 
1806,  and  the  line  definitely  located  March 
7,  1867.  In  May,  1865,  one  Turner  applied, 
through  his  attorney,  to  enter  the  land  in 
question  as  a  homestead.  The  ailidavit  did 
not  .state  that  Turner's  family,  or  any  mem- 
ber thereof,  was  residing  on  the  land,  or 
that  there  was  any  improvement  tljorcon, 
and,  as  a  matter  of  fact,  no  meniU'r  of  lU 
family  was  residing,  or  ever  did  re.->idf.  on 
said  land,  and  no  improvement  was  made 
thereon  by  anyone.  The  entry  was  allowi-J 
and  stood  upon  the  records  of  the  Lantl  Oi- 
fiee  uncanceled  until  September  .HO,  ISTi. 
when  the  entry  was  canceled.  The  land  w:tH 
subsequently,  in  1877,  entered  by  Whitm-y 
as  a  homestead  and  a  patent  deliveri'd.  it 
was  held  that  the  homestead  entry  of  Tur- 
ner excepted  it  from  the  operation  of  the 
land  grant,  notwithstanding  the  entry  wa-* 
invalid  on  its  face.  "So  long  as  it  •renialih|lWl 
a  subsisting  entry  of  record,  whose  legality 
has  been  passed  upon  by  the  land  authori- 
ties, and  tlieir  action  remains  unrevcr^^ed.  it 
is  such  an  appropriation  of  the  tract  ns  seg- 
regates it  from  the  public  domain,  and, 
therefore,  precludes  it  from  aiubseqiient 
grants." 

In  Whitney  v.  Taylor,  168  U.  S.  85,  39  L 
ed.  006,  15  Sup.  Ct.  Rep.  796,  one  Jones,  Id 
May,  1854,  settled  upon  a  quarter  section  of 
public  land  in  California,  and  aa  soon  as  the 
land  was  sur\'eycd  (in  1857)  declared  his 
intention  to  claim  it  as  a  pre-emption  right. 
paid  the  fees  required  by  law,  and  cau^'d 
notice  of  the  same  to  be  filed  in  the  propter 
government  record.  He  occupied  the  tract 
until  1859,  when  he  left  for  England  and 
never  returned.  The  land  was  found  to  ^ 
within  the  place  limits  of  the  grant  to  th^ 
Central  Pacific  Railroad  Company  of  1862. 
This  company  filed  its  map  of  definite  lo^ 
tion  in  1864,  and  demanded  the  section  in 
question.  In  1885  the  pre-emption  entr}*  oi 
Jones  was  canceled.  It  was  held  that,  the 
tract  being  subject  to  the  claim  of  Jones  at 
the  time  when  the  grant  to  the  railroad  coiu* 
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pany  took  effect^  it  was  excepted  from  the 
operation  of  that  grant,  and  that  after  the 
cancelation  of  that  entry  it  became  part  of 
the  public  domain,  and  that  such  cancelation 
did  not  inure  to  the  benefit  of  the  railroad 
company. 

The  latest  case  upon  the  subject,  however, 
is  that  of  Northern  P.  R,  Co.  v.  De  Lacey, 
174  U.  S.  622,  43  L.  ed.  nil,  19  Sup.  Ct. 
Rep.  791.  In  that  case  the  railroad  com- 
pany had  filed  its  map  of  definite  location 
March  20,  1884.  On  April  9,  1869,  one  John 
Flett  filed  a  declaratory  statement  of  his  in- 
tention to  purchase  the  land  under  the  pre- 
emption laws.  In  the  fall  of  the  same  year, 
Flett  left  the  land  and  did  not  thereafter  re- 
side on  the  same,  although  it  appears  that, 
in  September,  1870,  he  went  to  the  local 
land  office  and  told  the  officers  that  he  had 
come  to  prove  his  claim.  He  was  told  that 
he  had  lost  it,  as  it  had  become  railroad 
land.  Ho  acquiesced  in  this  statement.  In 
1887,  eighteen  years  after  his  original  en- 
try, Flett  submitted  proof  in  support  of  his 
pre-emption  claim,  founded  upon  his  declar- 
atory statement.  A  hearing  was  had  in  the 
presence  of  all  the  parties,  which  finally  re- 
sulted in  a  decision  of  the  Secretary  of  the 
Interior,  September  28,  1891,  awarding  the 
93]  land  in  controversy  •to  the  railroad  company. 
Flett's  declaratory  statement  was  not  for- 
mally canceled  upon  the  records  until  Dc 
cember  23,  1891.  A  suit  brought  in  the  cir- 
cuit court  by  the  railroad  company  resulted 
in  its  favor,  but  the  decree  was  reversed  by 
the  coiu't  of  appeals,  and  the  case  brought 
here  for  review. 

It  was  contended  that  at  the  time,  March 
26,  1884,  when  the  map  of  definite  location 
was  filed,  the  declaratory  statement  of  Flett, 
filed  in  the  local  land  office  in  18G9,  re- 
mained there  as  a  record,  and  was  an  a^sr'r- 
tion  of  a  pre-emption  claim,  and  that,  un- 
der the  case  of  Whitney  v.  Taylor ,  158  U.  S. 
85,  39  L.  ed.  906,  15  Sup.  Ct.  Rep.  790,  the 
land  described  in  that  statement  was  except- 
ed from  the  grant  to  the  railroad  company. 
The  question  was  presented,  whether  the 
proceeaings  in  the  case  of  Flett  were  of  such 
a  character  as  to  prevent  the  grant  to  tl-.o 
company  from  taking  effect  at  the  time  of 
filing  its  map  of  definite  location,  March  2(i, 
1884.  It  was  h6ld  that,  under  the  2d  sec- 
tion of  the  act  of  July  14,  1870  ( 16  Stat,  at 
L.  279,  chap.  272),  claimants  of  pro-oniption 
rights  must  make  proper  proof  and  payment 
of  the  lands  claimed  within  eighteen  months 
after  the  date  prescribed  for  filing  their  de- 
claratory notices  shall  have  expired:  that 
under  the  act  of  March  3,  1871  (10  Stat,  at 
L.  601 ) ,  twelve  months  in  addition  to  that 
provided  in  the  first  act  were  given  to  the 
claiinatits  to  make  proof  and  payment;  that, 
adding  the  eighteen  months  given  by  the 
first  act  to  the  twelve  months  given  by  the 
second  act,  all  claimants^  of  pre-emption 
rights  were  given  thirty  niontlis  to  make  the 
proper  proof  and  paynuMit  for  the  lands 
claimed;  and  that  "  whether  J«uch  proof  and 
payment  were  made  would  be  matter  of  rec- 
ord, and  if  they  were  not  so  niude  the  orig- 
inal claim  was  canceled  by  operation  of  law, 
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and  required  no  cancelation  on  the  records 
of  the  I^nd  Office  to  carry  the  forfeiture  in- 
to efTect.  The  law  forfeited  the  right  and 
canceled  the  entry  just  as  effectually  as  if 
the  fact  were  e\idenced  by  an  entry  upon  the 
record."  The  case  of  Whitney  v.  Taylor  was 
distinguished  upon  the  ground  that,  in  that 
case,  ''there  was  no  period  within  which  a 
pre-emptor  was  e(»npelled  to  prove  up  and 
pay  for  his  claim,  except  that  it  should  be 
done  before  the  land  was  ofi'ered  at  public 
sale  by  the  proclamation  of  the  President." 
It  was  held  that,  as  the  thii-ty  months  al- 
lowed "to  Flett  had  expired  years  iKiforo  th<»j  104j 
filing  of  the  map  of  diefinite  location,  there 
was  no  existing  claim  at  that  time,  and  that 
the  grant  of  the  railroad  company  took  ef- 
fect. "Thereafter  there  was  no  claim,  for  it 
had  ceased  and  determined,  and  with  refer- 
ence to  the  right  it  was  of  no  more  validity 
after  the  expiration  of  that  time  thah  if  the 
statement  had  never  been  filed." 

Itciurring  now  to  the  ease  under  consider- 
ation, it  appears  that  by  the  6th  section  of 
the  Oregon  donotion  act  (9  Stat,  at  L.  498, 
chap.  76),  it  was  incumbent  upon  the  settler 
to  notify  the  surveyor  general,  within  three 
months  from  tlie  coumiencement  of  his  set- 
tlement, of  the  precise  tract  claimed  by  him ; 
and  by  %  7,  within  twelve  months  from  the 
time  the  settlement  commenced,  he  must 
prove  to  the  satisfaction  of  the  surveyor  gen- 
eral that  the  settlement  and  cultivation  re- 
quired by  the  act  had  been  commenced,  and 
that  at  any  time  after  the  expiration  of  foiir 
years  from  such  settlement  might  prove  the 
fact  of  continual  residence  and  cultivation 
required  by  the  4th  section,  when,  upon  siuh 
pr<»of  being  made,  the  surveyor  general  is- 
sues the  proper  certificate,  forwards  the 
same  to  the  Commissioner  of  the  General 
T.and  Oifice,  whose  duty  it  ia  to  issue  pat- 
ents for  the  land. 

It  is  true  that  by  the  act  of  July  20,  181)4 
(28  .Stat,  at  L.  122,  chap.  163,  U.  S.  Conip. 
Stat.  1901,  p.  1522),  where  proof  of  settle- 
ment had  been  made  under  the  donation  acts 
and  notice  given  as  required  by  law,  but 
there  had  been  a  failure  to  execute  and  file 
in  the  Land  Office  proof  of  continued  resi- 
dence and  cultivation  of  the  land  so  settled 
upon,  so  as  to  entitle  the  donees  to  patents, 
such  claimants,  their  heirs,  devisees,  assigns, 
and  grantees,  were  given  the  right,  until 
Januaiy  21,  1806,  "to  make  and  file  final 
proofs  and  fully  establish  their  rights  to  do- 
nations" under  the  aforesaid  act  of  Congress, 
and,  upon  failure  to  do  so,  they  were  to  be 
held  to  have  abandoned  thoir  claims.  But 
by  §  2  of  the  same  act  the  (Commissioner  of 
the  Land  Office  was  given  the  right,  if  such 
right  existed,  *'to  allow  or  direct  hearings  to 
be  instituted  to  show  that  a  donation  claim- 
ant has  abandoned  the  lands  descril)ed  in  his 
notice,  or  prevent  the  Commissioner,  when 
it  is  proved  that  such  claim  is  invalid  or 
abandoned,  from  canceling  *the  same  upon  [195] 
the  official  records,  and  thereafter  disposing 
of  the  lands  as  a  part  of  the  public  domain;" 
and  by  §  3,  '*  nothing  in  this  act  contained 
shall  be  construed  to  impair  or  affect  any 
adverse  claims  arising  under  any  law  of  the 
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United  States  other  than  said  donation  act,  be  said  tliat  presumptively  the  land  had 
to  or  in  respect  of  the  lands  in  this  act  re-  reserved,  as  shown  by  the  donation  notiilea., 
ferred  to."  tion,  and  for  aught  that  appeared  the  dommm 
It  is  entirely  clear  that  the  position  of  might  still  be  in  possession ;  but  we  know  c^ 
the  government  in  this  case  is  not  strength-  no  reason  why  the  railroad  company  ma':: 
ened  by  anything  contained  in  this  act,  since  not  show  the  actual  facts  as  well  as  an  ind^ 
it  was  intended  only  for  the  relief  of  those  vidual  who  might  desire  to  enter  the  la^ 
who  bad  resided  continuously  upon  and  cul-  upon  his  own  account.    £ven  admittiitf  th^ 
tivated  the  lands  specified  in  the  original  the  donation  notification  was  on  file  m  tT^ 
donation  notification,  but  had  through  mia-  office  of  the  surveyor  general,  there  was    ^ 
take  or  negligence  omitted  to  make  and  file  proof,  required  by  $  7  of  the  act  to  be  fi^. 
their  final  proofs  and  fully  establish  their  within  twelve  months  from  the  time  of  *it^^ 
rights  to  such  donations.     Such  donees  were  tlement,  that  the  settlement  and  cultivat4«| 
given  until  January  1,  1896,  to  make  such  required  by  the  act  had  been  commeno^. 
final   proof  and  obtain  their  patents;   but  nor  after  the  expiration  of  four  years  tnm 
they  were  not  given  thereby  the  right  to  per-  su^j,  settlement  was  there  any  proof  of  eon- 
feet  their  claims  to  lands  which  they  had  ^inual  residence  or  cultivation,  required  hf 
abandoned    before   completing   a   continued  ^^^^   ^^^   3^^.^„      The    record   which    h- 
residence  of  four  years  thereon.     This  infer-  ^^^^^  ^j^  company  that  the  land  had  been 
ence  is  rendered  only  the  more  clear  by  the  ^^Af^j  k«  ^  a^^^^  lio^  «r.r.^;«^  u  fk.f  «l. 
2d   section,   which    authorizes  the   Commis-  ««**^^?^.  ^^  *  *?"    *  1  .    S^^      *  H 
sioner,  when  it  is  proved  that  such  claim  is  P|.^V"''.?v'''  ^^  *l^^u*fu**?^  "°*.i^.°  T" 
invalid  or  abandoned,  to  cancel  the  same  up-  P^T.^'T'    ^«  ^^^^^  ^^^^*  considering  the 
on  the  official  records,  and  by  the  3d  section,  ff^^  ^^,^^,  fourteen  years  had  elapsed  since 
which  expressly  saves  adverse  claims  arising  *-"«  original   settlement,   the   railroad  com- 
under  any  law  other  than  the  donation  act.  Pany  would  be  authorized  to  infer  that  tlw 
It  is  clear  that  title  to  the  land  here  in  don««  ^^^  abandoned  the  land,  as  m  fact  tp- 
question    never    passed    from    the    United  P<>ar8   to   have   been   the   case.     Under  the 
States  imder  the  donation  acts  of  1850  and  '«<^<»  ©^  *^"8  ca*^'  .^«  *h*'»k  the  lands  were 
1853,  since  the  donation  was  only  made  to  "ot   reserved    within   the   mcamng  of   the 
those  "who  shall  have  resided  upon  and  cul-  granting  act. 

tivated  the  same  for  four  consecutive  years.  But,  even  if  the  position  of  the  go^*«"- 

and  shall  otherwise  conform  to  the  provi-  ment  be  correct,  and  nhe  patent  be  subject  to[lfT. 

sions  of  this  act."     Hall  v.  Russell,  101  U.  cancelation,  we  see  nothing  to  prevent  the 

S.  603.  25  L.  ed.  829 ;  Maynard  v.  Bill,  125  railroad  company  from  again  selecting  the 

U.  S.  190,  31  L.  ed.  664,  8  Sup.  Ct.  Rep.  723.  same  land  to  make  good  its  losses  within 

As    these   conditions    were   never   complied  the  limits  of  its  primary  grant,  no  interoK- 

with,  the  land  continued  to  be  the  property  diaAe  rights  being  shown  to  have  accruei 

of  the  United  States,  to  which  the  railroad  If  such  be  the  fact,  it  would  be  useless  to  di- 

grant   subsequently   attached,    unless    such  rect  the  cancelation  of  the  patent,  as  it  would 

grant  was  defeated  by  the  fact  that  the  do-  become  the  duty  of  the  Land  Department  to 

nation  notification  still  remained  of  record  jggue  immediately  a  new  one  for  the  siine 

in  the  office  of  the  surveyor  general.    As  the  pioperty.      Oermania   Iron   Co,   v.    r/nttfrf 

land     had     neither    been     "granted,     sold,  g^^^^^^  ^q^  U.  S.  379,  41  L.  ed.  754,  17  Sup. 

.     .     .     occupied  bjr  homestead  settlers,  pre-  q^  j^       337    united  States  v.  Central  P.  R- 

enipted,  or  otherwise  disposed  of,"  the  bill  ^^  26  Fed   470 

can  only  be  sustained  upon  the  ground  that  ^^    ^^^;      ^f  ^^^  ^^^^^^  ^^^^^  ^^^  ,^ 

at  the  time  land  was  selected  ^^^^  was  "re-  ^     ^^^           remanded  to  iU 

..^^^"^'^K  ''■'""  ^51^\t^".*  ^*l  what  purpose  ^                         ^       ^     ^^^      ^  ^^^ 

^^'"&/nrhlT^^?^^^^^^^^^^^  ^^^^  ^^recUonsL  dismiss  tHe  Ull' 

years   before;    not   for   the   United   States,  j      .      McKemia.  having  filed  the 

since  every  possible  encumbr^^^^^  i^?.^ JT  »^i»  i"  this  case  as  Attorney  General,  did  do* 

removed  from  them,  and  they  had  lapsed  in- *■  •  _,_  {„  4.1,5.  j^^^.j    ' 

to  their  original  conditions  of  public  lands,  Part'"P«te  in  this  deosion. 

open  to  pre-emption  or  sale.     It  is  true  the  

donation  notification  had  not  been  formally 

canceled,  but  the  donation  acts  made  no  pro-  TERRITORY  OF  HAWAII,  App^^ 

vision  for  such  cancelation,  although  it  may,  *     ■^'^ 

perhaps,  have  been  within  the  power  of  the  rkQAin  ^/riwirTowT 

Land  Department  to  take  such  action  even  uoaa.1  maihii^iuiii. 
prior   to  the  act  of   1894.     This,  however, 

was  not  done,  and  the  land  might  have  re-  (See  S.  C.  Reporter's  ed.  19T-249.) 

mained  in  that  condition  permanently,  had  m^ 

not  some  other  person  applied  to  enter  or  Hawaiian  annexation  —  effect  of  A«wa«^ 

purchase   it  by   showing  that   it  had   been  Resolution  on  criminal  procedure. 

abandoned  by*  the  original  donee.     But,  if  ^  .    .     .             ^.        ^            ^      ^      ..4  i-fki 

this  mav  be  done  by  an  individual  pre-emp-  Criminal  P'?<^<^^  °««  ^^  «"°^.  "f  J^^^ 

tor,  why  may  not  /railroad  company  do  tl.e  "  ^^ ^bsiflUed'- JTe  tS:^  k. 

same  thing  by  claiming  the  land  under  its  j^^,   procedure   In   the  Hawallnn  Itltndi  W 

grant,  and  showing  in  defense  to  this  suit  their  annexation,  "at  a  part  of  the  terrttoT 

that  it  had  actually  been  abandoned  T   It  may  of  the  United  States  and  subject  to  the  f^ 

MOie  190  ui* 
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•rHm  domlnltm  Ottnot,"   br   tbe  Newlandi  i.  264,  2M,  S4  L.  «d.  486,  437;  D<n)id»tm  *. 

rMolu.lDD   of   July  T.   181)8   (30  Stat.   «t   L.  feu,  Orlcatia,  BB  U.  S.  97,  101,  24  L.  ed.  ei6. 

th*  muDklpal  le»lBl«tl0D  ol  lucb  lalBDda  cot  no  r     »J    rik    ata    ft  n,.,^    f>*    u™.    lan 

lseoD*l*ceDt  Witt   »uch   resolution   "nor  cod-  'GS.  29  L.  ed.  615   619,  6  Sup.  Ol.  Rep   580. 

tnrj    to    the    CoDiCltutloa    of    tbe    United  In  the  absence  of  oongressional  legiBlatmn 

Slatei,"  nntll  Congren  sbonld  otherwlM  de-  lirectly  or  impliEdlf  extending  these  AtneiLd- 

urmlDt.  nents,    tlfe   like    reasons   applj    with    even 
;rsata'  foroa  to  k  elvillaed  naifon  which  siir- 

[No-  21fl-l  -enders  ita  sovereignty  to  the  United  Statet. 
ind  haa  nothing  biit  ita  old  legal  machinery 

,  190S.     Deotdtd  June  1,  □,  proteoUng  itself  from  anarchy  until  Con- 

iSOS.  p-„g  ahall  provide  a  new  government, 

Barron  t.  Baltimore,  7  Pet.  243,  8  I.,  ed. 

APPEAL  from  the  District  Court  of  the  jj2;   Ex  parte   Ah    0»,    13    Hawaiian  Rep. 

United  States  for  the  Territory  of  Ha-  553.  Am^can  Int.  Co.  t.  S56  Bales  of  Cot- 

waii  to  review  a  decree  discharging  on  ha-  ,o„_   -y   p^t    51,^   7   L.   ed.  242;   Oeofroy  v. 

bMU  corpus  a  person  convicted  of  manslaugb-  Rioos,  133  U.  8.  2fl8,  33  L.  ed.  042,  10  Sup. 

ter  upon  an  indictment  not  found  by  a  grnnd  ^t.  Rep.  205;  Doirnes  v,  Bidicell.  182  U.  8. 

jury  and  upon  a  verdict  rendered  upon  the  m   45  ^   ed.  lOSS,  21  Sup.  Ct.  Rep.  T70. 

agreement  of  nine  JHrora.     Reversed  and  re-  Solicitor  Qencral  Riehard*  also  filed  a  scp- 

manded,  with  instructions  to  dismiss  the  pe-  ,r^te  brief  for  appellant: 

t't'on-  Grand  juries  were  not  used  nor  unanimous 

„.   ,          ,   ,      „       .    ..       «  irerdicta  required  to  convict  in  the  Hiiwaii.in 

.Statement  by  Mr.  Justice  Brown.  i,,,nj^  „t  tlie  time  of  the  cession. 

This   was  a  petition   by   Manltichi   far  •  Republic  v.   Kdii^rds,   11   Hawaiian   Rfp. 

writ  of  habeas  corpus  to  obtain  his  release  ^^j 

from  the  Oahu  convict  prison,  where  he  is  Congre-w  had  power  to  provide  a  temnn- 
eonaned  upon  conviction  for  manslaughter,  government,  not  s.ibiect  to  all  the  re- 
in alleged  violation  of  the  Constitulion,  m  gtrielions  of  the  Constitution,  until  it  could 
that  he  was  tried  upon  an  indictment  not  (^^j,,^  ^  permanent  government  and  inco.-- 
found  by  a  grand  jury,  and  convicted  by  ^e  ^^  thri-liinds  as  a  part  of  the  United 
verdict   of   nine   out   of   twelve   jurors,   the  §t„tpg 

other  three  dissenting  from  the  verdict  Dowic  v.  Bid«-<-ll.  182  U.  S.  244,  46  L.  ed. 

■    ^»""S'"8m^*  ".*«     '^^^  °     proadure  j^gg   21  Sup.  Ct.  Rep.  770. 

in  the  Republic  of  Hawaii,  prior  to  lU  in-  ^^     resolution  of  annexation  did  not  in- 

wporation  as  a  territory    of    the    United  ^       .^j^   t„g    j3,,,„da    within    the   United 

States,  the  prisoner  wiu,  tried  upon  nn  in-  ^^^^^^   ^^^   ^^^^^  y,^^  ^^^ject  to  all   the 

^ctment  much  in  tbe  form  of  an  informa-  limitations   of   the   Constitution   applicable 

tion  at  conimon  law,  by  the  attorney  gen-  throughout  the  United  States. 

eral,  and  indorsed     a  true  bill,   loiind   this  ik'? 

?*!l  '^•y  "' "»y.'  *■.?■  18»»„  A;  P*"y'  *"*  The  "existing  government  continued  in  the 

^"fc^rordT"oVt^e"u;iUrStates  dU-  T'^'^?/ ££rsto"id"S^^nt  [hTi'" 

Wet  court,  discharging  the  prisoner,  the  at-  J'™'  """^  Congref^  should  organize  the  ..- 

torney  general  of  tTie  territory  appealed  to  ^^^^^  p^^    U  Hawaiian  Bep.  571. 

Uiis  court.  .pjjg  distinction  between  natural  or  funda- 

Mr.  Edmund  P.  Dole  and  Solicitor  Oen-  mental    rights    and    artificial    or    remedial 

eral  Rlehu'da  argued  the  cause  and  filed  a  rights,  under  the  Constitution,  is  pointed  out 

brief  for  appellant;  hy   Mr.    Justice   Brown   in   the   opinion    in 

Although  the  Constitution  of  the  United  Downet  v.  Bidwell,  182  U.  S.  282,  46  L.  ed. 

States   is   the  supreme  law   of  the  land   in  1104,  21  Sup.  Ct.  Rep.  770. 

every  statu,  it  is  settled  beyond  controversy  That  tlie  right  to  be  indicted  by  a  grand 

that  the  5th  and  0th  Anicnrlmpnts  do  not  ap-  Jury   and   be   tried   by  a  petit  jury  is   not 

ply  to  states.  fundamental,  that  the  Gth  and  6th  Amend- 

Spies  V.  niiiuiis.  123  U.  S.   131,  31  L.  ed.  ment«  enforcing  this  right  apply  only  to  the 

80.  8  Sup.  Ct.  Rep.  21;  Barron  v.  BoIIimore,  Federal    courU,   and   that   a   cititen   of   the 

7  Pet.  243.  247,  8  L.  ed.  072.  074 ;  Livingston  x;mted  States  in  a  criminal  prosecution  in  a 

T,  ifoore,  7  Pet.  469,  652,  9  L,  ed.  751,  781;  ^tate  court  may  ho  deprived  of  his  life,  lib- 

f'oj  V   Ohio,  5  How.  410,  434    12  L.  ed.  213,  „             property,   by   due   process   of   law. 

!Fii'^','?  V^r'''""''^'^'""'.^'^^'  '^»^  -■ithout    indictment   by   a   pand   jury    and 

t{  1?V       /  Z'^^,V-p."^ta^'.\^st^  ^"•■""t  unanimity  in  the  verdict  of  a  petit 

91.  15  Li.  eU.  olu,  olB ;  i'erticor  v.  Siassacnti     .  .      ,,         „.',i,i-.i,.j    j i.:...    «»    ti.;. 

aeils,  5  Wall.  47.>,  479,  18  L.  ed.  608.  009;  P"y-    "    ""*    established    doctrine   of    this 

Twilchcll  V.  Pennsylrania,  7  Wall.  321,  329  <=°''"-             ,.        ,             ,,,  „  „   ,„    . .  , 

19  L-  cd.  223,  224 ;   iVeu^  yorfc  Suprenie  Ct  Brou^^  v.  Ae.t  Jersey.  176  U.  8.  1,2.  44  I- 

Justices  V.  J/urray,  9  Wall.  274.  278.  19  L  *"!.  119,  20  Sup    Ct  Rep_  77;  Bol',iyJ>f 

«d.  858,  000;   Bdu>ards  y.  EUi'-ll.  21   Wall  brMka,  170  U.  S.  83,  44  1,.  ed.  382.  20  Pup, 

532,   557,   22   L.   ed.   487,   492;     lluOcer    v  Ct.  Rep.  287;  Uoi^ickH  v. /»oi(-,  176  U.  S.  .>8I, 

Sauvinet,  02  U.  S.  90,  23  L.  ed.  078;  Unitec  44  L.  ed.  507.  20  Sup.  Ct.  Rep.  448.  41M. 

Btatea  v.  Cruikshank,  62  U.  S.  642.  652,  2!  Chief  Justice  Mnrshall  said  in  Atnertean 

L.  ed.  688,  501 ;  Pearson  v.  Teitdall,  95  U.  Int.  Co.  v.  .MS  Bairt  of  Cotton,  I  Pet.  541.  7 
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L.  ed.  254,  that  acquired  territory  becomes  a 
part  of  the  nation  to  which  it  is  annexed 
either  on  the  terms  stipulated  in  the  treaty 
of  cession^  or  on  such  as  the  new  master 
shall  impose. 

If  Congress  is  not  ready  to  construct  a 
complete  government  for  the  conquered  ter- 
ritor}-,  it  may  establish  a  temporary  govern- 
ment, which  is  not  subject  to  all  the  restric- 
tions of  the  Constitution. 

Downcs  V.  Bidivell.  182  U.  S.  244,  45  L.  ed. 
1088,  21  Sup.  Ot.  Rep.  770. 

The  presumption  is  that  the  government  of 
Hawaii  in  ofl'ering  to  cede  the  islands,  and 
Congress  in  accepting  this  proposition  and 
annexing  them,  intended  that  the  exi^^ting 
government  of  tlie  islands  should  continue 
without  interruption  until  another  could  be 
proWded  by  Congress. 

Holdcn  V.  Hardy,  lOU  U.  S.  366,  42  L.  ed. 
780,  18  Sup.  Ct.  Rep.  383. 

Air.  Edirnrd  I*.  Dole  also  filed  a  separate 
brief  for  appellant: 

The  la  A  (loos  not  countenance  the  absurd 
or  sainction  the  impossible. 

Re  Ross,  140  U.  S.  464,  35  L.  ed.  580,  11 
Sup.  Ct.  Rop.  807. 

The  construction  which  both  paities  put 
upon  the  contract  of  annexation  is  beyond 
dispute, 

22  Ops.  Atty.  Gen.  153,  249. 

Whether  certjiin  provisions  of  the  Consti- 
tution of  the  L'nitcd  States  are  applicable  to 
tin*  annexed  territory  depends  upon  its  situ- 
ation and  its  relations  with  the  United 
States. 

n<Avnv8  V.  Bidicell,  182  U.  S.  244,  45  L.  ed. 
1088.  21  Sup.  Ct.  Rep.  770. 

Messrs.  Frederic  R.  Condert,  Jr.,  and 
Panl  Fnller  argued  the  cause,  and,  with 
Afrssrs.  George  A.  Davis,  F.  M.  Ilrooks,  and 
Charles  Fred  Adams,  filed  a  brief  for  ap- 
pellee: 

The  power  of  Congress  to  deal  with  newly 
ac*quired  territory  has  been  held  to  be  abso- 
lute and  almost  unlimited. 

IthsvAar  Cases,  182  U.  S.  1-391.  45  L.  ed. 
1041-1146,  21  Sup.  Ct.  Rep.  742,  743,  762, 
770,  827;  Church  of  Jesus  Christ  of  L.  D.  S. 
V.  United  States,  136  U.  S.  44,  34  L.  ed.  491, 
10  Sup.  Ct.  Rep.  792;  Shively  v.  Bowlhy,  152 
U.  S.  1,  48,  :i8  L.  ed.  331,  340,  14  Sup.  Ct. 
Rep.  548. 

riie  difference  in  le^l  status  between  the 
tfeaty-a4!quired  Spanisn  possessions  and  Con- 

5 ess-annexed  Hawaii  is  stated  in  terms  by 
r.  Justice  Gray  in  Doicnes  v.  Bidwell,  182 
U.  S.  346,  45  L.  ed.  1128,  21  Sup.  Ct.  Rep. 
770. 

Where  the  Constitution  has  been  once  for- 
mally extended  by  Congress  to  territories, 
neither  Congress  nor  the  territorial  legisla- 
ture can  enact  laws  inconsistent  therewith. 

Downes  v.  Bidxcell  182  U.  S.  271,  45  L.  ed. 
1100,  21  Sup.  Ct.  Rep.  770. 

Congressional  extension  carries  with  it  the 
■o-called  common-la vv  amendments. 

BpringviUe  v.  Thomas,  166  U.  S.  707,  41 
L.  ed.  1172,  17  Sup.  a.  Rep.  717. 

The  situation  of   Hawaii  was  such   that 
Ooiiffrees  evidently  intended  to  incorporate 
the  ishuids  into  the  United  States. 
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The  present  law  allovnng  conviction  upon 
agreement  by  nine  jiu-ors  was  not  passed  un- 
til 1847. 

Haicaii  v.  Edwards,  11  Hawaiian  Rep.  571. 

All  the  details  discoverable  by  reference  to 
the  legislation  and  the  Constitution  men- 
tioned in  the  joint  resolution  are,  both  in 
logic  and  in  law,  to  be  deemed  enacted  by 
Congress  precisely  as  if  every  syllable  oif 
those  details  had  been  actually  and  explicitly 
spelled  out  in  the  literal  text  of  the  resolu- 
tion itself. 

Broom,  Legal  Maxims,  7th  Am.  ed.  p.  625. 

The  requirement  of  the  Constitution,  that 
prosecutions  must  be  initiated  by  the  pre- 
sentment or  indictment  of  a  grand  jury,  \ij 
necessary  implication  g^ves  to  the  courts  in- 
vested with  the  jurisdiction  to  entertain  sudi 
prosecutions,  all  powers  and  authority  neces- 
sary for  the  organizing  and  utilizing  of  the 
grand  jury. 

United  States  v.  Hill,  1  Brock.  156.  Fed. 
Cas.  No.  15,364;  Ex  parte  Wilson,  114  U.S. 
425,  29  L.  ed.  92,  5  Sup.  Ct.  Rep.  935;  Clair- 
son  V.  United  States,  114  U.  S.  487,  29  L.^. 
183,  5  Sup.  Ct.  Rep.  049;  Ex  parte  KdvardK 
13  Hawaiian  Rep.  47. 

To  argue  that  the  words  **nor  contrary  to 
the  Constitution"  mean  nothing,  but  werr 
employed  to  show  that  Congress  underslonH 
the  Constitution  to  carry  some  vague  kind  of 
humanitarianism  based  upon  a  suppo?^^ 
"law  of  nature"  into  Hawaii,  is  utterly  un 
sound  and  wholly  fanciful. 

Messrs.  Paul  Fuller,  Frederic  R.  Coudrrl. 
Jr.,  George  A.  Davis,  and  F.  M.  Brooks  filed 
an  additional  brief  for  appellee: 

Among  the  "essential  principles  u|>on 
which  our  system  of  government  rests,  an'l 
which  are  embodied  in  the  Constitution,"  i^ 
the  right  of  everyone  living  under  the  sover- 
eignty of  the  United  States  to  be  free  from 
any  prosecution  for  crime  at  the  hands  of 
the  central  authority  to  which  the  govern- 
ment of  the  Union  was  deputed,  unless  afttr 
indictment  by  a  grand  jury  of  his  fellows; 
and  the  right  to  be  acquitted,  unless  found 
guilty  by  the  unanimous  verdict  of  a  petit. 
jury  of  twelve. 

Oallan  v.  Wilson,  127  U.  S.  549,  550,  32  !>• 
«mI.  220.  S  J?ui>.  Ct.  Rep.  1301. 

It  is  contrary  to  the  Constitution  of  tl^^ 
I'nitetl  States  that  ainy  person  should  l»e  he^ 
to  an>iuor  for  a  capital  crime  unless  on 
prcsentnjent  or  indictment  of  a  grand  jn 
ami  tliat  in  a  criminal  prosecution  a  convi 
tion  should  be  had  by  the  verdict  of  ni 
nionibers  of  the  jury. 

E.C  parte  Baiu,  121  U.  S.  1,  30  L.  ed.  84 
7  Sup.  Ct.  Rep.  781;  Thompson  v.  Utah.  IT 
U.  S.  340.  42  L.  ed.  1066,  18  Sup.  a.  Re| 
620;   Springvillc  v.  Thomas,  166  U.  S.  70 
41  L.  ed.  1172,  17  Sup.  Ct.  Rep.  717. 

Messrs.  George  A.  Daris  and  F,  M.  Brook 
also  filed  a  brief  for  appellee: 

This  prisoner  was  tried  in  United  Statee^^ 
territory  without  the  indiutnu»nt  of  a  gran 
jury  by  a  circuit  juilge,  who  wa.s  continue 
in  office  under  the  N'ewlands  Resolution.  Th 
President  of  the  L'uiied  States  had  the  powe 
to  remove  the  jud^e  who  trie*!  this  prisoner' 
and  yet  it  is  contended  tliat  the  CooBtitDtior'^ 
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did  not  appl^.  Tlie  words  of  the  Resolution 
are,  "Municipal  legislation  not  contrary  to 
the  Constitution  of  the  United  States  shall 
remain  in  force  until  Congress  shall  otlier- 
wiae  determine." 

See  United  States  v.  Arredondo,  6  Pet. 
<l91-748,  8  L.  ed.  547-508;  Haver  v.  Taker, 
9  Wall.  32,  9uh  nom.  Jecker  v.  Magee,  19  L. 
ed.  571 ;  Davia  v.  Police  Jury,  9  How.  280,  13 
U  ed.  138. 

The  national  government  of  the  Union,  by 
tbe  voice  of  the  people,  had  added  these  is- 
lands and  made  tnem  a  part  of  the  body  pol- 
itic and  corporate,  and  the  United  States 
government  was  then  invested  with  supreme 
authority  here  for  national  purposes,  with 
power  to  exercise  all  such  authority  that 
was  expressly  or  impliedly  committed  to  its 
jurisdiction  by  the  Constitution. 

Potter's  Dwarr.  Stat.  p.  333. 

Congress^  which  is  only  the  creature  of  the 
Oonstitutipn,  cannot  make  any  ohange  in  the 
fundamenal  law. 

Potter's  Dwarr.  Stat.  p.  355. 

The  Constitution  of  tne  United  States  is 
an  oripfinal,  written,  Federal,  and  social  com- 

S^,  freely  and  voluntarily  entered  into  by 
e  several  states  and  ratified  by  the  people, 
and  the  Federal  government  is  bound  by  that 
Constitution  to  every  citizen  of  the  Unite! 
States. 

Ibid, 

Trials,  therefore,  at  least  such  as  are  crim- 
inal, are  to  be  regular  and  conducted  in  their 
essential  features,  not  by  statute  but  by  the 
common  law.  This  is  the  constitutional 
guaranty. 

Potter's  Dwarr.  Stat.  p.  437. 

Grand  juries  alone  can  find  probable  cause 
to  put  a  prisoner  on  trial  under  an  indict- 
ment by  finding  a  true  bill. 

Ew  parte  Bain,  121  U.  S.  1,  2,  30  L.  ed. 
840,  850.  7  Sup.  Ct.  Rep.  781;  Hill  v.  Peo- 
pU,  16  Mich.  351;  United  States  v.  Taylor, 
11  Fed.  471;  Canccmi  v.  People,  18  N.  Y. 
120;  Eof  parte  Wilson,  114  U.  S.  417,  29  L. 
ad.  89,  5  Sup.  Ct.  Rep.  935. 

The  conviction  was  absolutely  null  and 
foid.  There  was  nothing  before  the  court  on 
which  it  could  hear  evidence  or  pronounce 
sentence.  This  case  comes  within  the  prin- 
eiplee  laid  down  by  this  court. 

E9  parte  Lange,  18  Wall.  163,  21  L.  ed. 
872;  Eg  parte  Parks,  93  U.  S.  18.  23  L.  ed. 
787;  Ex  parte  Wilson,  114  U.  S.  425,  29  L. 
ad.  92,  6  Sup.  Ct.  Rep.  935. 

Any  nation  acquiring  territory  by  treaty, 
or  otherwise,  must  hold  it  subject  to  the 
Constitution  and  laws  of  its  own  govern- 
ment, and  not  according  to  the  laws  of  the 
goivemmcnt  ceding  it. 

1  Wharton's  Dig.  Int.  Law,  p.  4;  Pollard 
W.  Hagan,  3  How.  212,  11  L.  ed.  565. 

The  rights  and  powers  of  sovereignty  of  a 
nation  over  its  territory  cease  on  the  trans- 
Ux  of  that  sovereignty  to  another  govern- 
ment by  cession  of  its  territory.  The  power 
ta  preserve  peace  and  order  may  remain  in 
the  officers  previously  appointed  by  the  ced- 
ing state  until  the  actual  presence  of  the 
agents  of  the  sueceeding  government,  but 
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this  does  not  imply  that  sovereign  power  re- 
mains in  the  former  nation. 

United  States  v.  Reyncs,  0  How.  127.  13  L. 
ed.  74;  Davis  v.  Police  Jury,  0  How.  280,  13 
L.  ed.  138;  Montault  v.  United  Stales,  12 
How.  47,  13  L.  ed.  887;  United  States  v. 
irAuteHvc,  10  How.  600,  13  L.  ed.  560. 

Every  action  of  the  supreme  court  of  the 
Hawaiian  islands  relative  to  the  United 
States,  which  impairs  the  supremacy  of  the 
national  authority  and  the  rights  of  persons 
under  the  Constitution  of  the  United  States, 
is  void. 

Texas  v.  Wight,  7  Wall.  700,  19  L.  ed.  227; 
Horn  V.  Lockhart,  17  Wall.  570,  21  L.  ed. 
657;  Sprott  v.  United  States,  20  Wall.  459, 
22  L.  ed.  371. 

The  provision  in  the  national  Constitution 
relating  to  trials  by  jury  and  to  eriminal- 
prosecutions  applies  to  the  territories  of  the 
United  States. 

Thompson  v.  Utah,  170  U.  S.  343,  42  L.  ed. 
1061,  18  Sup.  Ct.  Rep.  620. 

The  Hawaiian  islands  at  the  time  of  the 
finding  of  the  true  bill  upon  this  indictment 
were  territory  of  the  tfnited  States.  Tlie 
United  States  acquired  this  territory  by  res- 
olution of  Congress  and  the  Senate,  and  ac- 
cepted it,  and  they  held  it  subject  to  the  Con- 
stitution of  the  United  States  government, 
and  not  according  to  the  laws  of  the  Hawai- 
ian islands,  which  in  this  rospcct  arc  con- 
trary to,  and  in  direct  conflict  with,  the 
United  States  Constitution. 

1  Wharton's  Dig.  Int.  Law,  p,  4;  Pollard 
V.  Hagan,  3  How.  212,  U  L.  ed.  505. 

Mr.  Justice  Brown  delivered  the  opinion 
of  the  court: 

The  question  involved  in  this  case  is  an 
extremely  simple  one.  The  difficulty  is  in 
fixing  upon  the  principles  applicable  to  ita 
solution.  By  a  joint  resolution  adopted  by 
Congress,  July  7,  1898  (30  Stat,  at  L.  750), 
known  as  the  Newlands  resolution,  and  with 
the  consent  of  the  Republic  of  Hawaii,  sig- 
nified in  the  manner  provided  in  its  Consti- 
tution, the  Hawaiian  islands  and  their  de- 
pendencies were  annexed  "as  a  part  of  the 
territory  of  the  United  States,  and  subject 
to  the  sovereign  dominion  thereof."  with  the 
following  condition:  "The  municipal  leg- 
islation of  the  Hawaiian  islands,  not  enacted 
for  the  fulfilment  of  the  treaties  so  extin- 
guished, and  not  inconsistent  with  this  joint 
resolution  nor  contrary  to  the  Constitution 
of  the  United  States,  nor  to  any  existing 
treaty  of  the  United  iStates,  shall  remain  in 
force  until  the  Congress  of  the  United  States 
shall  otherwise  determine."  The  material 
parts  of  this  resolution  are  printed  in  the 
margin.f    Though  the  resolution  was  passed 

fJoint  Resolution  to  Provide  for  Annexing  the 
Hawaiian  Islands  to  the  United  States  (30 
Stat  at  L.  760). 

Whereas  tbe  government  of  the  Republic  of 
Hawaii  having.  In  due  form  signified  Its  con- 
sent. In  tbe  manner  provided  by  Its  Constitution, 
to  cede,  absolutely  and  without  reserve,  to  the 
United  States  of  America,  all  rights  of  sover- 
eignty of  whatsoever  kind  In  and  over  the  Ha- 
waiian Islands  and  their  dependencies,  and  also 
to  cede  and  transfer  to  the  United  SUtes  the 
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[2 10]  July  7,  the  *formal  transfer  was  not  made 
until  August  12,  when,  at  noon  of  that  day, 
the  American  flag  was  raised  over  the  gov- 
ernment house,  and  the  islands  ceded  with 
appropriate  ceremonies  to  a  representative 
of  the  United  States.  Under  the  conditions 
named  in  this  resolution,  the  Hawaiian  is- 

[211]  lands  remained  under  *the  namfe  of  the  'He- 
public  of  Hawaii''  until  June  14,  1900,  when 
they  were  formally  incorporated  by  act  of 
Congress  under  the  name  of  the  "territory 
of  Hawaii."  (31  Stat,  at  L.  141,  chap.  339.) 
By  this  act  the  Constitution  was  formally 
extended  to  these  islands  (S  5),  and  spe- 
cial provisions  made  for  impaneling  grand 
juries,  and  for  unanimous  verdicts  of  petty 
juries.   (§  83.) 

The  question  is  whether,  in  continuing 
the  municipal  legislation  of  the  islands  not 
contrary  to  the  Constitution  of  the  United 
States,  It  was  intended  to  abolish  at  once 
the  criminal  procedure  theretofore  in  force 
upon  the  islands,  and  to  substitute  imme- 
diately, and  without  new  legislation,  the 
cominon-law  proceedings  by  grand  and  petit 
jury,  which  had  been  held  applicable  to  oth- 
er organized  territories  (Webster  v.  Beid, 
11  How.  437,  13  L.  ed.  761;  American  Pub. 
Co.  V.  Fisher,  166  U.  S.  464,  41  L.  ed.  1079, 
17  Sup.  Ct.  Rep.  618;  Thompscm  v.  Utah,  170 
U.  S.  343,  42  L.  ed.  1061,  18  Sup.  Ct.  Rep. 
020),  though  we  have  also  held  that  the 
states,  when  once  admitted  as  such,  may 
dispen?5e  with  gi-and  juries  {Huriado  v.  Cal- 
ifornia, 110  U.  S.  516,  28  L.  ed.  232,  4  Sup. 
Ct.  Rep.  Ill,  292),  and  perhaps  also  allow 
verdicts  to  be  rendered  by  less  than  a  unani- 
mous vote  (American  Pub.  Co,  v.  Fisher, 
106  U.  S.  404,  41  L.  ed.  1079,  17  Sup.  Ct. 
Rep.  618;  Thompson  v.  Utah,  170  U.  S.  343, 
42  L.  ed.  1061,  18  Sup.  Ct.  Rep.  620). 

In  fixing  upon  the  proper  construction  to 
be  given  to  tnis  resolution,  it  is  important 
to  bear  in  mind  the  history  and  condition 


of  the  islands  prior  to  their  annexation  by 
Congress.  Since  1847  they  had  enjoyed  the 
blessings  of  a  civilized  government,  and  a 
system  of  jurisprudence  modeled  largely 
upon  the  common  law  of*  England  and  the 
United  States.  Though  lying  in  the  tropi- 
cal zone,  the  salubrity  of  tiieir  climate  and 
the  fertility  of  their  soil  had  attracted 
thither  large  numbers  of  people  from  £un»e 
and  America,  who  brought  with  them  polit- 
ical ideas  and  traditions  which,  about  sixty 
years  ago,  found  expression  in  the  adoptkn 
of  a  code  of  laws  appropriate  to  their  new 
conditions.  Churches  were  founded,  schodi 
opened,  courts  of  justice  established,  aad 
civil  and  criminal  laws  administered  upos 
substantially  the  same  principles  which  pre- 
vailed in  the  two  countries  from  which  most 
of  the  immigrants  had  come.  Taking  the 
lead,  however,  in  a  chanee  which  has  since 
been  adopted  by  several  of  the  United  Statei, 
no  provision  was  made  for  grand  juries,  and 
criminals  were  prosecuted* upon  indictmentsflll 
found  by  judges.  By  a  law  passed  in  1847, 
the  number  of  a  jury  was  fixed  at  twelve^ 
but  a  verdict  might  be  rendered  upon  tibe 
agreement  of  nine  jurors.  The  question  is- 
volved  in  this  case  is  whetner  it  was  ii- 
tended  that  this  practice  should  be  instani' 
ly  chan^d,  and  the  criminal  procedure  em- 
bodied m  the  5th  and  6th  Amendments  to 
the  Constitution  be  adopted  as  of  August  12, 
1898,  when  the  Hawaiian  fla^  was  hauled 
down  and  the  American  flag  hoisted  in  iti 
place. 

If  the  words  of  the  Newlands  resolutioo, 
adopting  the  municipal  legislation  of  Ht- 
waii,  "not  contrary  to  the  Constitution  of 
the  United  States,"  be  literally  applied,  the 
petitioner  is  entitled  to  his  discharge,  since 
that  instrument  expressly  requires  (Amend- 
ment 5)  that  "no  person  shall  be  held  to 
answer  for  a  capital  or  otherwise  infamom 
crime,  unless  on  a  presentment  or  indiet- 


absolute  fee  and  ownership  of  all  public,  gov- 
ernment, or  Crown  lands,  public  buildings  or 
edifices,  ports,  harbors,  military  equipment,  and 
all  other  public  property  of  every  kind  and  de- 
scription belonging  to  the  government  of  the 
Hawaiian  Islands,  together  with  every  right  and 
appurtenance  thereunto  appertaining :  There- 
fore, 

Resolved  by  the  Senate  and  House  of  Repre- 
sentatives of  the  United  States  of  America  in 
Congress  assembled,  That  said  cession  is  ac- 
cepted, ratified,  and  confirmed,  and  that  the 
said  Hawaiian  islands  and  their  dependencies 
be,  and  they  are  hereby,  annexed  as  a  part  of 
the  territory  of  the  United  States  and  are  sub- 
ject to  the  sovereign  dominion  thereof,  and  that 
all  and  singular  the  property  and  rights  here- 
inbefore mentioned  are  vested  In  the  United 
States  of  America. 

Until  Congress  shall  provide  for  the  govern- 
ment of  such  islands,  all  the  civil.  Judicial,  and 
military  powers  exercised  by  the  oflScers  of  the 
existing  government  in  said  islands  shall  be 
vested  In  such  person  or  perflona.  and  shall  be 
exercised  in  such  manner,  as  the  President  of  the 
United  States  shall  direct :  and  the  President 
shall  have  power  to  remove  said  officers  and  fill 
the  vacancies  so  occasioned. 

The  existing  treaties  of  the  Hawaiian  Islands 
with  foreign  nations  shall  forthwith  cease  and 
determine,  being  replaced  by  such  treaties  as 
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may  exist,  or  as  may  be  hereafter  concluded, 
between  the  United  States  and  such  foreign  ni- 
tion.  The  municipal  legislation  of  the  Hawtllis 
Islands,  not  enacted  for  the  fulfilment  of  tk 
treaties  so  extinguished,  and  not  Inconsistent 
with  this  Joint  resolution  nor  contrary  to  the 
Constitution  of  the  United  States,  nor  to  eaj 
existing  treaty  of  the  United  States,  shall  le- 
main  in  force  until  the  Congress  of  the  Usited 
States  shall  otherwise  determine. 

Until  legislation  shall  be  enacted  eztendlic 
the  United  States  customs  laws  and  regnlattou 
to  the  Hawaiian  Islands,  the  existing  cnstoBi 
relations  of  the  Hawaiian  Islands  with  the 
United  States  and  other  conntrtea  shall  reneiii 
unchanged. 

•  «  •  •  •  • 

There  shall  be  no  further  Immigration  of  CW' 
nese  Into  the  Hawaiian  Islands,  except  apeo 
such  conditions  as  are  now  or  may  ber«if ter  M 
allowed  by  the  laws  of  the  United  States ;esd 
no  Chinese,  by  reason  of  anything  herein  cos- 
tained,  shall  be  allowed  to  enter  the  Usltid 
States  from  the  nawallan  Islands. 

The  President  shall  appoint  five  commisiItO' 
ers,  at  least  two  of  whom  shall  be  resldenti  w 
the  Hawaiian  Islands,  who  shall,  as  soon  as  ret* 
sonably  practicable,  recommend  to  Congr^ 
such  legislation*  concerning  the  Hawaiian  islasdi 
as  they  shall  deem  neceasary  or  proper. 
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meut  of  a  grand  jury;*'  and  (Amendment 
6),  that  ''in  all  criminal  prosecutions  the 
accused  shall  enjoy  the  right  to  a  speedy  and 
public  trial  by  an  impartial  jurpr  of  the 
fitate  and  district  wherein  the  crime  shall 
have  been  committed."  But  there  is  another 
question  underlying  this  and  all  other  rules 
tor  tne  interpretation  of  statutes,  and  that 
is.  What  was  the  intention  of  the  legislative 
body?  Without  going  back  to  the  famous 
case  of  the  drawing  of  blood  in  the  streets 
of  Bologna,  the  b(X)ks  are  full  of  authori- 
ties to  the  effect  that  the  intention  of  the 
lawmaking  power  will  prevail,  even  against 
the  letter  of  the  statute;  or,  as  tersely  ex- 
pressed by  Mr.  Justice  Swayne  in  Smythe 
V.  Fiake,  23  Wall.  374,  380,  23  L.  ed.  47,  40: 
"A  thing  may  be  within  the  letter  of  a  stat- 
ute and  not  within  its  meaning,  and  within 
its  meaning,  though  not  within  its  letter. 
The  intention  of  the  lawmaker  is  tlie  law." 
A  parallel  expression  is  found  in  the  opin- 
ion of  Mr.  Cnief  Justice  Thompson  of  the 
supreme   court   of  tlie   state   of   Now    York 

(subsequently  Mr.  Justice  Thompson  of  this  j  latter  case  it  was  hqld  thjit  a  statute  re 
court),  in  People  v.  Vtica  Ins.  Co.  15  Johns,  quiring  the  permission  of  the  Chinoso  gov 
358,  381,  8  Am.  Dec.  243:  "A  thing  whicli  ernment,  and  the  identification  of  "every 
is  within  the  intention  of  tlie  makers  of  a  i  Chinese  person  other  than  a  laborer,  who 
statute  is  as  much  within  the  statute  as  if '  may  be  entitled  by  said  treaty  or  this  act 
it  were  within  the  letter;  and  a  thing  which  \  [of  Congress]  to  come  within  the  United 
is   within  the   letter  of  the   statute   is  not    States,"   did  not   applv    to    "Chinese   mer- 


judiciary  act,  though  clearly  a  civil  suit 
in  the  general  sense  of  that  phrase,  and  as 
used  in  other  sections  of  the  same  act.  See 
also  Re  Louisville  UndenoriterSf  134  U.  S. 
488,  33  L.  ed.  991,  10  Sup.  Ct.  Rep.  587.  So 
in  Heydenfeldt  v.  Daney  Ootd  d  Stiver  Min. 
Co.  93  U.  S.  C34,  G38,  23  L.  ed.  995,  990,  it 
was  said  by  Mr.  Justice  Davis:  "If  a  lit- 
eral interpretation  of  any  part  of  it  [a  stat- 
ute] would  operate  unjustly,  or  lead  to  ab- 
surd results,  or  be  contrary  to  the  evident 
meaning  of  the  act  taken  as  a  whole,  it 
should  be  rejected.  There  is  no 'better  way 
of  discovering  its  true  meaning,  when  expres- 
sions in  it  are  rendered  ambiguous  by  their 
connection  with  other  clauses,  than  by  con- 
sidering the  necessity  for  it,  and  the  causes 
which  induced  its  enactment."  To  the 
same  efTect  are  the  Church  of  Holy  Trinity 
V.  United  States,  143  U.  S.  457,  36  L.  ed.  220, 
12  Sup.  Ct.  Rep.  511,  in  which  many  cases 
aro  oitod  and  reviewed,  and  *Ijau  Ow  Bcw  v. [214] 
United  States,  144  U.  S.  47,  59.  30  L.  ed. 
340,    345,    12    Sup.    Ct.    Rep.    617.     In  this 


within  the  statute,  unless  it  be  within  the 
intention  of  the  makers." 

Without  going  farther,  numerous  illus- 
trations of  this  maxim  are  found  in  tlie  re- 
13]i>orts  of  our  own  court.  Nowliere  is  the  *doc- 
triu<'  more  broadly  stated  than  in  IJnittd 
States  V.  Kirhy^  7  Wall.  482,  19  L.  ed.  278, 
in  which  an  act  of  Congrcs>;,  provirling  tliat 
if  "any  person  shall  knowingly  and  wilfully 
obstruct  or  retard  the  passai^c  of  tlie  mail. 
or  of  any  driver  or  carrier,"  was  held  not 
to  apply  to  a  state  otlicer  who  held  a  war- 
rant of  arrest  against  a  carrier  for  murder, 
the  court  observing  that  no  oflicor  of  the 
United  Slates  was  placed  by  his  position 
above  resi)onsibility  to  the  legal  tribunals 
of  the  country,  and  to  the  ordinary  processes 
for  his  arrest  and  detention  when  accused 
of  felony.  "All  laws,"  said  the  court, 
"should  receive  a  sensible  construction.  Gen- 
eral terms  should  be  so  limited  in  their  ap- 
plication as  not  to  lead  to  injustice,  oppres- 
sion, or  an  absurd  consequence.  It  will  al- 
ways, therefore,  be  presumed  that  the  leg- 
islature intended  exceptions  to  its  language, 
which  would  avoid  results  of  this  character. 
The  reason  of  the  law  in  such  case^  should 
prevail  over  its  letter."  A  case  was  cited 
from  Plowden,  holding  that  a  statute  which 
punished  a  prisoner  as  a  felon  who  broke 
prison  did  not  extend  to  a  prisoner  who 
oroke  out  when  the  prison  was  on  fire,  "for 
he  is  not  to  be  hanged  because  he  would  not 
stay  to  be  burned."  Similar  language  to 
that  in  Kirhy*s  Case  was  used  in  Carlisle  v. 
United  States,  10  Wall.  147,  153,  21  L.  ed. 
420,  429. 

In  Atkins  v.  Fibre  Disintegrating  Co. 
18  Wall.  272,  21  L.  ed.  841,  it  was  held  that 
a  suit  in  personam  in  admiralty  was  not  a 
**civil  suit"  within  the  11th  section  of  the 
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chants  already  domiciled  in  the  United 
States,  who,  having  left  the  country  for  tem- 
porary purposes,  amnio  revertcndi,  sook  to 
reenter  it  on  their  return  to  their  business 
and  their  homes."  Said  the  Chief  Justice: 
"Nothing  is  better  settled  than  that  stat- 
utes should  receive  a  sensible  construction, 
such  as  will  effectuate  the  legislative  inten- 
tion, and,  if  possible,  so  as  to  avoid  an  un- 
just or  an  absurd  conclusion." 

Two  recent  English  cases  are  instructive 
ill  this  connection:  In  Plumstrad  Dist.  Bd. 
of  Works  V.  Spackman,  L.  R.  13  Q.  B.  Div. 
878,  887,  it  was  said  by  the  Ma,stor  of  Rolls, 
afterwards  Ijord  Esher:  "If  there  are  no 
means  of  avoiding  such  an  interpretation  of 
the  statute"  (as  will  amount  to  a  great 
hardship),  "a  judge  must  come  to  the  con- 
clusion that  the  leprishiture  by  inadvertence 
has  committed  an  act  of  legislative  injus- 
tice; but,  to  my  mind,  a  judge  ought  to 
struggle  with  all  the  intellect  that  he  has, 
and  with  all  the  vigor  of  mind  that  he  has, 
against  such  an  interpretation  of  an  act  of 
Parliament;  and,  unless  he  is  forced  to 
come  to  a  contrary  conclusion,  he  ought  to 
assume  that  it  is  impossible  that  the  lejris- 
lature  could  have  so  intended."  See  also 
Ex  parte  Walton,  L.  R.  17  Ch.  Div.  740. 

Is  there  anv  room  for  construction  in  this 
case,  or,  are  the  words  of  the  resolution  so 
plain  that  construction  is  impossible?  There 
are  many  reasons  which  induce  us  to  hold 
that  the  act  was  not  intended  to  interfere 
with  the  existing  practice,  when  such  inter- 
ference would  result  in  imperiling  the  peace 
and  good  order  of  the  islands.  The  main 
objects  of  the  resolution  were,  1st,  to  accept 
the  cession  of  the  islands  theretofore  made 
by  the  Republic  of  Hawaii,  and  to  annex  the 
same  "as  a  part  of  the  territory  of  the 
04  1021 
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United  States,  and  subject  to  the  sovereign 
dominion  thereof;"  2d,  to  al)olish  all  exist- 
ing treaties  with  various  nations,  and  to  rec- 
ognize only  treaties  between  the  United 
States  and  such  foreign  nations;  3d,  to  con- 
tinue the  existing  laws  and  customs  regu- 
[215  J  la  lions,  so  far  as  they  were  not  'inconsistent 
with  the  resolution,  or  contrary  to  the  Con- 
stitution, until  Congress  should  otherwise 
determine.  From  the  terms  of  this  resolution 
it  is  evident  that  it  was  intended  to  be  mere- 
ly t^mporarj'  and  provisional;  that  no 
change  in  the  government  was  contemplated, 
and  that,  until  further  legislation,  the  Repub- 
lic of  Hawaii  continued  in  existence.  Even 
its  name  was  not  changed  until  1900,  when 
the**territory  of  Hawaii"  was  organized.  The 
Isiws  of  tlie  United  States  were  not  extended 
over  the  islands  until  the  organic  act  was 
jKis-rd  on  April  30,  1900,  when,  so  Ciueful 
was  Congress  not  to  disturb  the  existing 
Cdnilition  of  things  any  further  than  was 
mcc^sary,  that  it  was  provided  (§  5)  that 
onlv  "the  laws  of  the  United  SUites  wliich 

ft 

arc  not  locally  inapplicable  shall  have  the 
same  force  and  effect  within  the  said  toiri- 
tory  as  elsewhere  in  the  United  States. " 
Tliere  was  apparently  some  discretion  left 
to  the  courts  m  this  connection.  Itulitinop' 
olis  ^-  St.  L.  R.  Co.  v.  norst,  93  U.  S.  291, 
299,  23  L.  ed.  898.  901.  The  fact,  already 
mentioned,  that  Congress,  in  this  organic 
act.  inserted  a  provision  for  the  empaneling 
of  grand  iuries  and  for  the  unanimity  of  ver- 
dicts, indicates  an  understanding  that  the 
previous  practice  had  been  pursued  up  to 
ih:^t  time,  and  that  a  change  in  the  existing 
law  was  contemplated. 

Of  course,  under  the  Newlands  Ivr«?oliitioM. 
inv  new  lei^islation  must  conform  to  the 
Constitution  of  the  United  Stati-s;  hut 
how  far  the  exceptions  to  the  exist- 
ing municipal  legislation  were  intendid 
•()  abolish  exi-ting  laws  must  ileppml  some- 
what upon  circtimstances.  Where  the  imme- 
diate :ij)plication  of  the  Constitution  re- 
qniird  no  new  legislation  to  take  tlic  plaee 
of  that  which  the  Conxtitution  aboli^^lied,  it 
n;av  be  well  hehl  to  have  taken  immediate 
eirect:  but  where  the  ap[i1ication  of  a  pio- 
c<'(iu: e  hitherto  \\(>11  known  and  acquie-oid 
ill  left  nothing  to  take  it-;  plaee,  without  new 
Icui'^lation.  the  result  niif^lit  be  so  di-^astrou^ 
that  we  mi'jht  well  saN  that  \^  eould  not 
liave  been  within  the  contemplat iim  of  ('o?i- 
jrress.  In  all  probability  the  contingenev 
which  has  actually  aii-en  «u'.  in  red  to  no 
one  at  the  time.  If  it  had.  and  \\<  conse- 
<]iiences  were  fore-een.  it  is  incicdihle  that 
Congres-  should  not  have  provided  against 
it 

if  the  negative  words  of  the  resolution, 
"nor  contrarv  to  the  ('oii«ititntion  of  the 
[216]T'nite<l  States," |)c  construed  as  imi)Osing*up- 
or.  the  island*  every  provision  of  a  Consti 
tution  which  must  have  been  unfamiliar  to 
a  larwe  nuiulH>r  of  their  inhabitant <.  and  for 
which  no  previous  pn'paration  had  been 
made,  the  consequences  in  thi-;  paitieular 
connection  would  be  that  eviMV  criminal  in 
th«'  Hawaiian  i^^hinds  convi<*te(l  of  an  infa- 
mous  offpnsc  between  A»igu-;t  12.  1S98.  and 
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June  14,  1900,  when  the  act  organizing  the 
territorial  government  took  effect,  must  be 
set  at  large;  and  every  verdict  in  a  civil 
case  rendered  by  less  than  a  unanimous  juiy 
held  for  naught.  Surely,  such  a  result  could 
not  have  been  within  the  contemplation  of 
Congress.  It  is  equally  manifest  that  audi 
could  not  have  been  the  intention  of  the 
Kepublic  of  Hawaii  in  surrendering  its  au- 
tonomy. .  Until  then  it  was  an  independent 
nation,  exercising  all  the  powers  and  prerog- 
atives of  complete  sovereignty.  It  ccrtiiinly 
could  not  have  anticipated  tnat,  in  dealinc 
with  another  independent  nation,  and  yielf 
ing  up  its  sovereignty,  it  had  denuded  it- 
self, by  a  negative  pregnant,  of  all  power 
of  enforcing  its  criminal  laws  according  to 
the  methods  which  had  been  in  vogue  for 
sixty  years,  and  was  adopting  a  new  pro- 
cedure for  which  it  had  had  no  opportunity 
of  making  preparation.  The  legislature  of 
the  Itepublic  ha<l  just  adjourned,  not  to  con- 
vene again  until  some  time  in  1900,  and  not 
actually  convening  tintil  1901.  The  re^-olu- 
tion  on  its  face  b;  ars  evidence  of  having  been 
intended  merely  for  a  temporary  puqwise. 
autl  to  oive  time  to  the  Ke]>ublic  to  adapt 
it -elf  to  '•neli  form  of  territorial  governin<nt 
a-;  should  afterwards  be  adopted  in  its  or- 
ganic act. 

The  language  of  ^Ir.  Buchanan,  then  Se^ 
retarv  of  State,  in  holding  that  the  nulitniy 
government  e-tahli-hed  in  Califoruiij  did 
not  eea-e  to  exi^t  with  the  treaty  of  \k^re, 
but  contin:ii'tl  as  a  government  tl.  ftiri,  wn- 
til  Con;.n<s-  -i  ouM  pro\  i<Ie  a  territ«aiit'  I'^y- 
ernment.  is  |K'Ciiliarly  applicable  to  t!:i* 
ea«e.  "The  "reat  law  of  neee^sitv  jasfifiM 
this  eor.elusi<<».  The  eon-ent  of  the  po^i'Ic 
i-  irresi-tihly  inferred  frotn  tlie  f.!ct  t lint  no 
civilized  community  could  possibly  desire  to 
abvojLiate  an  e\i<ling  jroveriunent,  when  the 
alternative  pre-enfeil  would  be  to  nlnce 
tii(  ni-elves  in  a  >tate  of  anarchy,  beyona  the 
jimteetion  of  all  laws,  and  reauce  them  to 
tlie  unha])py  necessity  of  submitting  to  the 
ilominion  of  the  strongest."  [Cross  ▼.  Bor- 
rison]  16  How.  184,  14  L.  ed.  897. 

"It,  i«  insisted,  however,  that,  as  thecomlfl' 
n«on  law  of  England  had  been  adopted  in  Ha- 
waii by  the  Code  of  1807,  it  was  within  the 
pr)wer  of  the  courts  to  summon  a  grand  ]«'?• 
and  that  such  action  might  have  been  takea 
aid  criminals  tried  upon  indictments  prop- 
erly found,  and  convicted  by  a  unaniroous 
vtrdiet.  The  suorgcstion  is  rather  fincifm 
than  real,  since  §  1100  of  the  Code  of  1897, 
adopting  tlw  common  law  of  England,  coo* 
tained  n  proviso  that  "no  person  shall  he 
subject  to  criminal  proceedings  except  «• 
provided  by  the  Hawaiian  laws."  Tl«f** 
laws  provided  expressly  ( S  616,  Penal  U^ 
of  1S})7)  as  follows:  "The  neceoary  hill* 
of  indictment  shall  be  duly  prepared  hy  * 
legal  pro«*ecutiug  ollicer.  ami  In*  duly  p"** 
scntid  to  the  presiding  judgi*  of  a  couit  1** 
itnr  the  arrai^rnment  of  tlie  awu-'Ctl.  J>^, 
-neh  jud«;e  shall,  aft<'r  exainiuation,  ceil'', 
upon  each  bill  of  indictment  wlietWr  1* 
finds  the  >ame  a  true  bill  or  not."  Tlicq«^" 
tion  thus  squarely  presented  to  every  jud^i* 
in  the  Republic  was,  whether  he  was  bou^ 
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k  gTBDd  jury  under  the  Newlands 
re»olution,  when  no  provision  existed  bj  law 
(or  impaneling  the  same,  or  their  payment, 
and  when,  in  so  doing,  he  was  obliged  to  ig- 
nore the  plain  statute  of  his  own  country. 

It  is  not  intended  here  to  decide  that  the 
words  "nor  contrary  to  the  Conititution  of 
Un^  United  StaUs"  nre  meaningless.  Clearly, 
they  would  be  operative  upon  any  municipal 
legislation  thereafter  adopted,  and  upon  an^ 
procecdin];ii  thereafter  had,  when  the  appli- 
oilion  of  ttiG  Constitution  would  not  result 
in  the  destruction  of  existing  pioviE'ions  con- 
ducive to  the  peace  and  good  order  of  the 
cunitiiuliity.  'llicrefore  we  should  answer 
without  hetiitation  in  the  negatii'e  the  ques- 
tion put  by  counsel  for  the  petitioner  in 
their  Tjrief;  "Would  municipal  stntutee  of 
Hawaii,  nllowing  a  conviction  of  treason  on 
circumstantial  evidence,  or  on  the  testimony 
of  one  wilno?!<.  depriving  a  person  of  liberty 
by  the  will  of  the  legislature  nnd  without 
process  or  confiscating  private  property  for 

fublic  use  without  compensation,  remain  in 
>rce  after  an  annexation  of  the  territory 
to  the  United  Slates,  which  wan  conditioned 
ujTin  the  extinction  of  all  legislation  contra- 
ry to  llie  Constitution  T"  We  would  even  go 
further,  nnd  say  that  most,  if  not  all,  the 
piivilcfres  nnd  immunities  contained  in  tlie 
I]  Kill  of  KikIiU  of  the  Constitution  *were  in- 
tended to  apply  from  the  moment  of  an- 
r.i'Mition ;  but  we  place  our  decision  of  this 
caxe  upon  the  ground  that  the  two  rights 
alleged  to  he  violated  in  this  case  are  not 
fundn  mental  in  their  nature,  but  concern 
merely  a  niciliod  of  procedure  which  sixty 
ye.nrs  of  practice  had  shown  to  be  suited  to 
the  conditions  of  the  islands,  and  welt  cat- 
cul.ited  to  conserve  the  rights  of  their  cit- 
i7.ens  to  their  lives,  their  property,  and  their 
well  being. 

Inasmuch  as  we  are  of  opinion  that  the 
et.ilUB  of  the  inland"  and  the  powers  of  their 
piovisional  government  were  measured  by 
the  Xewlandii  Kesolutioa,  and  the  case  has 
been  argued  upon  that  theory,  we  have  not 
dtrmed  it  necessary  to  consider  what  would 
bnve  been  its  position  had  the  important 
words  "nor  contrary  to  the  Constitution  of 
tJif  United  States"  been  omitted,  or  to  re- 
1  the 
IBS  regarding  the  power  of 
Congress  to  annex  territory  without,  at  the 
(anie  time,  extending  the  Constitution  over 
it.  Of  course,  tor  the  reasons  already 
(tnted,  the  questions  involved  in  this  case 
eoiild  arise  only  from  such  as  occurred  be- 
tween the  takinp  effrct  of  the  joint  resolu- 
tion of  July  7,  lBfl3,  and  the  act  of  April 
HI.  1900,  establishing  the  territorial  govern' 

77if  decree  of  the  Dwtrict  Court  for  the 
'.crritory  of  Rairaii  muft  be  reversed,  and 
■he  case  remanded  to  that  court,  with  in- 
itructions  to  dismiss  the  petition. 

Mr.  Justice  White  and  Mr.  Justice  Ho- 
Kf™***!  concurring: 

The  court  in  its  opinion  disposes  of  the 
■aae  solely  by  a  construction  of  the  act  of 
Congress.     Conceding,   arguendo,  that  such 
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wholly  adequate  to  decide  the  eauat, 
I  concur  in  the  meaning  of  tl>e  act  as  ex- 
pounded in  the  opinion  of  the  court,  and, 
in  the  main,  with  the  KUOaing  bf 
which  that  interpretation  ia  elucidated.  I 
prefer,  however,  to  place  my  oonourrenee  in 
the  judgment  upon  an  additional  ground 
which  seems  to  me  more  fundaoiental.  That 
ground  is  this:  That  aa  a  CMisequence  of 
tlie  relation  which  the  Hawaiian  ialands  oc- 
cupied towards  the  United  States,  growing 
out  of  the  resolution  of  annexation,  the  pro- 
visions of  the  Sth  and  Sth  Ammdinents  ■af[21t 
the  Constitution  concerning  grand  and  petit 
juries  were  not  applicable  to  that  territory, 
because  whilst  the  effect  of  the  reaoluti«i 
of  annexalJon  waa  to  acquire  the  islands,  and 
subject  them  to  the  sovereignty  of  the 
United  States,  neither  the  termi  of  the  rei- 
olution  nor  the  situation  which  aroie  from 
it  served  to  incorporate  the  Hawaiian  is- 
lands into  the  United  States,  and  make  them 
an  integral  part  thereof.  In  other  words,  in 
my  opinion,  the  case  is  controlled  by  the  de- 
cision in  Doicnet  v.  Bidtoell,  1S2  tf.  B.  244, 
45  L.  ed.  loss,  21  Sup.  Ct  Rep.  770. 

The  resolution  of  Congress  annexing  the 
islands,  it  seems  to  me,  makes  the  conclusion 
just  stated  quite  clear,  and  manifests  that 
it  was  not  intended  to  incorporate  the  is- 
lands eo  instanti,  but,  on  the  contrary,  that 
the  purpose  was,  whilst  actfuiring  Uiem,  to 
leave  the  permanent  relation  which  they 
were  to  bear  to  the  government  of  the 
United  State^i  to  await  the  eubaequent  deter- 
mination of  Congress.  By  the  resolution 
tile  islands  were  annexed,  not  absolutely,  but 
merely  "as  a  part  of  the  territory  of  the 
United  States,  and  were  simply  declared  to 
be  subject  to  its  sovereignty.  The  minutest 
examination  of  the  resolution  fails  to  dis- 
close any  provision  declaring  that  the  is- 
lands are  incorporated  and  made  a  part  of 
the  United  States,  or  endowing  them  with 
the  rights  which  would  arise  from  such  re- 
lation. On  the  contrary,  the  resolution  re- 
pels the  conclusion  of  incorporation.  Thus 
it  provided  for  the  government  of  the  islands 
by  a  commission  to  be  appointed  by  the  Pres- 
ident, until  Congress  should  have  opportu- 
nity to  create  the  government  which  would 
be  deemed  heat.  Further,  it  stipulated  "until 
legislation  shall  be  enacted  eitendmg  the 
United  States  customs  laws  and  reguUtiona 
lo  the  Hawaiian  islands,  the  existing  cus- 
toms relations  of  the  Hawaiian  islands  with 
the  United  SUtes  and  other  countries  shall 
remain  unchanged."  And,  it  possible,  to 
make  the  purpose  of  Congreas  yet  clearer, 
the  act  provided  that  "the  President  shall 
appoint  five  co mm isai oners,  at  least  two  of 
uTiom  shall  be  residents  of  the  Hawaiian  is- 
lands, who  shall,  as  soon  as  reasonably  prac- 
ticable, recommend  to  Congress  such  legis- 
lation concerning  the  Hawaiian  islands  as 
they  shall  deem  necessary  or  proper."  All 
these  provisions,  in  my  opinion,  clearly  point 
out  that,  whilst  the  purpose  was  to  acquire 
"and  extend  the  sovereignty  of  the  Unjted[220] 
States  over  the  islands,  it  was  proposed  only 
t')  provide,  by  the  resolution  of  annexation, 
a   provisional    Doverninent  until    Conoresa 


220-228 


SUPBEME  Ck)UBT  OF  THE  UnIIXD  StATES. 


Oct.  Tsmm, 


should  become  possessed  of  the  information 
necessary  to  enable  it  to  determine  what 
should  be  the  permanent  status  of  the  an- 
nexed territory.  And  the  meaning  of  the 
resolution  of  annexation  thus  indicated  by 
its  terms  is  reflexly  demonstrated  by  the  act 
•*To  Provide  a  Government  for  the  Territory 
of  Hawaii,"  approved  April  30,  1900,  by 
which  the  islands  were  undoubtedly  made  a 
part  of  the  United  States  in  the  fullest  sense 
and  given  a  territorial  form  of  government. 
When  the  two  acts  are  put  in  contrast  and 
the  declarations  in  the  later  act  are  consid- 
ered, which  were  not  found  in  the  earlier 
act,  and  which,  it  is  to  be  presumed,  were 
intentionally  omitted  from  the  resolution 
providing  for  annexation,  I  can  see  no  rea- 
son for  holding  that  the  mere  act  of  annexa- 
tion accomplished  the  result  which  was 
brought  about  by  the  subsequent  law  con- 
taining the  more  comprehensive  provisions. 

The  mere  annexation  not  having  effected 
the  incorporntion  of  the  islands  into  the 
United  States,  it  is  not  an  open  question 
that  the  provisions  of  the  Constitution  as  to 
grand  and  petit  juries  were  not  applicable 
to  them.  Httrtado  v.  Calif oruia,  110  U.  S. 
610.  28  L.  ed.  232,  4  Sup.  Ct.  Rep.  Ill,  292; 
Rv  Ross,  140  U.  S.  473.  suh  nom.  Ross  v.  Mc- 
Inti/re,  35  L.  ed.  583,  11  Sup.  Ct.  Rep.  897; 
BoUn  V.  "Sehraska,  170  U.  S.  83,  and  cases 
cited  on  page  83,  44  L.  ed.  382,  20  Sup.  Ct. 
Rep.  287;  Maxicell  v.  Don;  170  U.  S.  684, 
44  L.  ed.  507,  20  Sup.  Ct.  Rop.  448,  494;  and 
Dowries  v.  Bidu-ell,  182  U.  S.  244,  45  L.  ed. 
1088,  21  Sup.  Ct.  Rep.  770. 

Nor  is  there  anything  in  the  provision  in 
the  act  of  annexation  relating  to  the  opera- 
tion of  the  Constitution  in  the  annexed  ter- 
ritory which  militates  against  the  conclu- 
sions previously  expressed.  The  text  of  the 
resolution  on  this  subject  is  as  follows: 

"The  municipal  legislation  of  the  Ha- 
waiian islands,  not  enacted  for  the  fulfil- 
ment of  the  treaties  so  extinguished,  and  not 
inconsistent  with  this  joint  resolution,  nor 
contrary  to  the  Constitution  of  the  United 
States,  nor  to  any  existing  treaty  of  the 
United  States,  shall  remain  in  force  until 
the  Congress  of  the  United  States  shall  oth- 
erwise determine." 

Now,  in  so  far  as  the  Constitution  is  con- 
cerned, tlie  clause  subjecting  the  existing 
legislation  which  was  provisionally  contin- 
"^21]ued  *to  the  control  of  tlie  Constitution, 
clearly  referred  only  to  the  provisions  of  the 
Constitution  which  were  applicable,  and  not 
to  those  which  were  inapplicable.  In  other 
words,  having,  by  the  resolution  itself,  cre- 
ated a  condition  of  things  absolutely  incom- 
patible with  iiiiniediate  incorporation.  Con- 
gress, mindful  that  the  Constitution  was  the 
supreme  law,  and  that  its  applicable  provi- 
sions were  operative  at  all  times,  every- 
where, and  upon  every  condition  and  per- 
sons, declared  that  nothing  in  the  joint  reso- 
lution continuing  the  customs  legislation 
and  local  law  should  be  considered  as  perpet- 
uating such  laws,  where  they  were  inconsist- 
ent with  those  fundamental  provisions  of  the 
Onstitution  which  were,  by  their  own  force, 
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applicable  to  the  territory  with  which  Con- 
gress was  dealing. 

To  say  the  contrary  would  be  but  to  de- 
clare that  Congress  had  provided  for  the  con- 
tinuance of  the  tariff  and  other  legislation, 
whilst,  at  the  same  time,  it  had  enacted  that 
that  result  should  not  be  brought  about.  It 
would,  moreover,  lead  to  the  assumption 
that  provisions  of  the  Constitution  whidi 
were  inapplicable  to  the  particular  situition 
should  yet  govern  and  control  that  condiUoL 

Mr.  Justice  MoKeana  authorises  me  to 
say  that  he  also  concurs  in  the  result  for  the 
foregoing  reasons. 

Mr.  Chief  Justice  Fnller,  with  whom  coo- 
curred  Mr.  Justice  Harlan,  Mr.  JusUee 
Brewer,  and  Mr.  Justice  Peokhaa,  die- 
senting: 

In  my  opinion,  the  final  order  of  the  dii- 
trict  court  should  be  affirmed. 

Mankichi  was  tried  on  an  informatioi 
filed  May  4,  1899,  charging  him  with  the 
commission  of  the  crime  of  murder  on  llaitk 
20  of  that  year,  and  was  found  guilty  of 
manslaughter  in  the  first  degree  by  the  vtP 
diet  of  nine  jurors.  The  statutes  of  Hawiii 
prior  to  July  7,  1898,  proWded  for  such  trial 
and  conviction. 

July  7,  1898,  the  "Joint  Resolution  to  Pro- 

!  vide  for  Annexing  the  Hawaiian  Islands  to 

the  United  States"  ^vas  approved.   •SO  Stit[l 

at    L.   750.     Surrender  of   sovereignty  tad 

possession  was  effected  August  12,  1898. 

The  act  "To  Provide  a  Government  for  the 
Territory  of  Hawaii"  was  approved  April  SO, 
1000.     31  Stat,  at  L.  141,  chap.  339. 

If  Articles  of  Amendment  5  and  6  wtit 
applicable  to  the  territory  of  Hawaii  after 
August  12,  1898,  the  district  judge  vtf 
right,  and  Mankichi  was  entitled  to  be  die- 
cliarged. 

The  annexation  resolution  contained  thnt 
sections,  and,  omitting  the  2d  and  3d  as  not 
material  here,  is  given  in  the  margin.! 

tWhcreas  the  government  of  the  Republic  fl( 
Hawaii  having,  in  due  form,  signified  Its  coa- 
scDt,  in  the  manner  provided  by  its  Constiti- 
tion,  to  cede,  absolutely  and  without  reaerre.  tt 
the  United  States  of  America,  all  rigbta  of  ■o^ 
ereignty  of  whatsoever  kind  In  and  over  tki 
Hawaiian  Islands  and  their  dependencies,  aal 
also  to  cede  and  transfer  t%  the  United  Stitti 
the  absolute  fee  and  ownership  of  all  poMie. 
government,  or  Crown  lands,  public  biiildlngi<r 
edifices,  ports,  barbora,  military  equipment  ■■' 
all  other  public  property  of  every  kind  and  ** 
scrlptlon  belonging  to  the  government  of  tki 
Hawaiian  Islands,  together  with  every  right  tal 
appurtenance  thereunto  appertaining:  Tbm- 
fore  : 

Resolved  by  the  Senate  and  House  of  Reff*" 
sentatives  of  the  United  States  of  Ameries  !■ 
Congress  aasemhled.  That  aald  ceaslon  Is  a^ 
cepted,  ratified,  and  confirmed,  and  that  the  M 
Hawaiian  Islands  and  their  dependencies  ta> 
and  they  are  hereby,  annexed  as  a  part  of  tk 
territory  of  the  United  States,  and  are  aahjcct 
to  the  sovereign  dominion  thereof,  and  that  ill 
and  singular  the  property  and  rights  herelabe- 
fore  mentioned  are  vested  In  the  United  StatM 
of  America. 

The  existing  laws  of  the  United  States  Rl*- 
tive  to  public  lands  shall  not  apply  to  sack  ISBii 
in  the  Hawaiian  Islands :  but  the  Congras  d 
the  United  Statea  ahall  enact  special  laws  Ht 
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I]  •By  the  specific  langiirt«^e  of  this  resolu- 
tion no  le^iblation  whicli  was  contrary  to  the 
Conatitution  of  the  United  States  remained 
in  force. 

The  language  is  plain  and  unambiguous, 
and  resort  to  construction  or  interpretation 
is  absolutely  uncalled  for.  To  tamper  with 
the  words  is  to  eliminate  them. 

This  is  not  one  of  those  rare  cases  where 
adherence  to  the  letter  leads  to  manifest  ab- 
fiurdity,  as  in  United  States  v.  Kirby,  7 
Wall.  482,  19  L.  ed.  278,  and  the  illustra- 
tions there  drawn  by  Mr.  Justice  Field  from 
Puffendorf  and  Plowden. 

The  argument  ab  inconvenientij  without 
more,  is  an  unsafe  guide,  and  departure  from 
the  plain  meaning  tends  to  usurp  legislative 
functions.  Besides,  that  argument  has  no 
application  here.  Courts  in  Hawaii  have 
had  criminal  law  jurisdiction  for  more  than 
hall  a  century;  and  they  had  power  to  im- 
]panel  a  •grand  jury  (United  States  v.  Hill, 
1  Brock,  159,  Fed.  Cas.  No.  15,364),  and  to 
direct  the  petit  jury  of  twelve  that  convic- 
tion could  only  be  had  by  a  unanimous  ver- 
dict. 

In  giving  the  instructions  which  accom- 
panied the  joint  resolution,  Mr.  Justice  Day, 
then  Secretary  of  State,  under  date  of  July 
8,  1898,  said :  ''These  recitals,  it  will  be  ob- 
served, are  made  in  the  language  of  the 
treaty  of  annexation  concluded  at  Washing- 
ton on  the  16th  day  of  June,  1897.  They,  as 
well  as  the  other  terms  of  that  treaty,  were 
advisedly  incorporated  into  the  joint  resolu- 
tion, because  they  embodied  the  terms  of  ces- 
sion, which  have  not  only  been  agreed  upon 
by  the  two  governments,  but  which  have  also 
been  ratified  by  the  government  of  the  Re- 
public of  Hawaii.'' 

The  reference  is  to  a  proposed  treaty 
signed  by  Secretary  Sherman  on  the  part  of 
the  United    States,  and    by  three    commis- 


sioners on  the  part  of  Hawaii,  to  which  the 
advice  and  consent  of  the  Senate  was  not 
given. 

The  preamble  to  this  treaty  expressed  the 
"desire  of  the  government  of  the  Republic  of 
Hawaii  that  those'islands  should  be  incorpo- 
rated into  the  United  States  as  an  integral 
part  thereof  and  under  its  sovereignty,"  and 
that  the  two  governments  "have  detenu ined 
to  accomplish  by  treaty  an  object  so  impor- 
tant to  their  mutual  and  peimanentwelfiu'o." 

The  language  of  the  remainder  of  the 
treaty  is  reproduced  in  the  joint  resolution, 
including  the  provision  that  the  municipal 
legislation  of  Hawaii  should  remain  in  force 
when  not  inconsistent  with  the  resolution  or 
any  existing  treaty  of  the  United  States  nor 
contrary  to  the  Constitution  of  the  United 
States. 

By  the  resolution.  Congress  provided  for 
the  government  of  Hawaii  under  the  author- 
ity of  the  United  States.  All  the  civil,  ju- 
dicial, and  military  powers  exercised  by  the 
officers  in  the  islands  were  vested  in  the  ap- 
pointees of  the  President,  and  were  to  be  ex- 
ercised "in  such  manner  as  the  President  of 
the  United  States  shall  direct."  The  Presi- 
dent prorogued  the  legislature;  reappointed 
the  officers  "of  the  Republic  of  Hawaii  as  it 
existed  just  prior  to  the  transfrr  of  sover- 
eignty; required  such  oHicers  to  take  an  oath 
of  allegiance  to  the  United  *SUites;  and  re- [225] 
quired  all  bonded  olHcers  to  renew  tlieir 
bonds  to  the  goverinnent  of  the  United 
States." 

All  existing  treaties  of  Hawaii  were  abro- 
gated; further  immigration  of  the  Chinese 
was  prohibited  except  as  allowed  "by  the 
laws  of  the  United  States;"  the  customs 
laws  of  Hawaii,  and  its  municipal  legisla- 
tion not  contrary  to  the  Constitution  of  the 
United  States,  were  continued  in  force  until 
Congress  should  otherwise  determine. 


tbelr  management  and  disposition:  Provided, 
That  all  revenae  from,  or  proceeds  of,  the  same, 
except  as  regards  luch  part  thereof  as  may  be 
used  or  occupied  for  the  civil,  military,  or  naval 
purposes  of  the  United  States,  or  may  be  as- 
signed for  the  use  of  the  local  government,  shall 
be  used  solely  for  the  benefit  of  the  inhabitants 
of  the  Hawaiian  Islands,  for  educational  and 
other  public  purposes. 

Until  Congress  shall  provide  for  the  govern- 
ment of  such  islands,  all  the  civil.  Judicial,  and 
oillltary  powers  exercised  by  the  officers  of  the 
existing  government  in  said  islands  shall  be 
vested  In  such  person  or  persons,  and  shall 
be  exercised  In  such  manner,  as  the  President 
of  the  United  States  shall  direct :  and  the  Presi- 
dent shall  have  power  to  remove  said  officers, 
and  All  the  vacancies  so  occasioned. 

The  existing  treaties  of  the  Hawaiian  is- 
Isnds  with  foreign  nfitlons  shall  forthwith  cease 
and  determine,  being  replaced  by  such  treaties 
•s  may  exist,  or  as  may  be  hereafter  concluded, 
between  the  United  States  and  such  foreign  na- 
tions. The  municipal  legislation  of  the  Ha- 
waiian Islands,  not  enacted  for  the  fulfilment  of 
the  treaties  so  extinguished,  and  not  Inconsist- 
«it  with  this  joint  resolution  nor  contrary  to 
the  Constitution  of  the  United  States  nor  to  any 
sxlttlng  treaty  of  the  United  States,  shall  re- 
main in  force  until  the  Congress  of  the  United 
States  shall  otherwise  determine. 

Until  legislation  shall  be  enacted  extending 
lOO  V.  8. 


the  United  States  customs  laws  and  rcgulatiuns 
to  the  Hawaiian  islands,  the  existing  customs 
relations  of  the  Hawaiian  Islands  with  the 
United  States  and  other  countries  shall  remain 
unchanged. 

The  public  debt  of  the  Ucpubllc  of  Hawaii, 
lawfully  existing  at  the  date  of  the  passage  of 
this  Joint  resolution,  including  the  amounts  due 
to  depositors  in  the  Hawaiian  Postal  Savings 
Bank,  is  hereby  assumed  by  the  government  of 
the  United  States:  but  the  llnbillty  of  the 
United  States  In  this  regard  shall  In  no  case  ex- 
ceed four  million  dollars.  So  long,  however,  as 
the  existing  government  and  the  present  com- 
mercial relations  of  the  Hawaiian  islands  are 
continued  as  hereinbefore  provided,  said  govern- 
ment shall  continue  to  pay  the  Interest  on  said 
debt. 

There  shall  be  no  further  Immigration  of  Chi- 
nese into  the  Hawaiian  islands,  except  upon 
such  conditions  as  are  now  or  may  hereafter  be 
allowed  by  the  laws  of  the  United  States;  and 
no  Chinese,  by  reason  of  anything  herein  con- 
tained, shall  be  allowed  to  enter  the  United 
States  from  the  Hawaiian  Islands. 

The  President  shall  appoint  five  commission- 
ers, at  least  two  of  whom  shall  be  residents  of 
the  Hawaiian  islands,  who  shall,  as  soon  as  rea- 
sonably practicable,  recommend  to  Congress  such 
legislation  concerning  the  Hawaiian  Islands  as 
they  shall  deem  necessary  or  proper. 
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Coniiiiissioners  were  to  be  and  were  ap- 
pointed to  recommend  to  Congress  such  leg- 
islation as  they  might  ''deem  necessary  and 
proper." 

The  act  of  April  30,  1900,  was  the  result 
of  their  report,  and  provided  further  govern- 
ment, dealing  with  details,  and  permanent 
instead  of  temporary.  But,  whue  tempo- 
rary under  the  resolution,  it  was  neverthe- 
less a  system  of  government,  and  the  terri- 
tory was  under  the  sovereignty  of  the  Unit- 
ed States,  and  governed  by  its  agencies. 

By  the  resolution,  tJie  annexation  of  the 
Hawaiian  islands  became  complete,  and  the 
object  of  the  proposed  treaty,  that  "those  is- 
lands should  be  incorporated  into  the  United 
States  as  an  integral  part  thereof,  and  un- 
der its  sovereignty,"  was  accomplished. 

The  exceptions  in  respect  of  customs  rela- 
tions and  the  prohibition  of  the  immigra- 
tion of  the  Chinese,  embodied  in  tlie  treaty 
agieenient  and  in  the  resolution,  could  not 
destroy  the  effect  of  incorporation  or  of  the 
extension  of  the  Constitution.  If  this  were 
possible,  the  act  of  April  30,  1900,  would 
be  open  to  the  same  objection. 

It  was  said  at  the  bar  that  the  words  "con- 
trary to  the  Constitution  of  the  United 
States"  were  inserted  as  a  declaration  that 
certain  "fundamental  rights  and  principles, 
the  basis  of  all  free  government,  which  can- 
not with  impunity  be  transcended,"  were  to 
be  protected  in  Hawaii;  that  certain  limita- 
tions of  the  Constitution  applied  "wherever 
the  jurisdiction  of  the  United  States  ex- 
tends." But,  in  that  view,  the  insertion  of 
the  phrase  was  superfluous  and  accomplished 
nothing. 

Nor  were  we  informed  what  those  funda- 
mental rights  are.  This  is  not  a  question  of 
[226]  natural  rights,  on  the  one  hand,  and  *artifi- 
cial  rights  on  the  other,  but  of  the  funda- 
mental rights  of  every  person  living  under 
the  sovereignty  of  the  United  States  in  re- 
spect of  that  government.  And  among  those 
rights  is  the  right  to  be  free  from  prosecu- 
tion for  crime  unless  after  indictment  by  a 
grand  jury,  and  the  right  to  be  acquitted  un- 
less found  guilty  by  tne  unanimous  verdict 
of  a  petit  jury  of  twelve. 

In  Callan  v.  Wilson,  127  U.  S.  540,  549,  32 
L.  ed.  223,  226,  8  Sup.  Ct.  Rep.  1301,  it  was 
said  by  Mr.  Justice  Harlan,  speaking  for  the 
court:  "And  as  the  guaranty  of  a  trial  by 
jury,  in  the  3d  article,  implied  a  trial  in 
that  mode  and  according  to  the  settled  rules 
of  the  common  law,  the  enumeration,  in  the 
('>t)i  Amendment,  of  the  rights  of  the  accused 
in  criminal  prosecutions,  is  to  be  taken  as  a 
declaration  of  what  those  rules  were,  and  is 
to  be  referred  to  the  anxiety,  of  the  people 
oi  the  states  to  have  in  the  supreme  law  of 
the  land,  and  so  far  cw  the  agencies  of  the 
general  government  were  concerned,  a  full 
and  distinct  recognition  of  those  rules,  as 
involving  the  fundamental  rights  of  life,  lib- 
erty, ana  property." 

Common-law  rights  are  described  in  the 
ordinance  of  1787  as  "fundamental  princi- 
ples of  civil  and  religious  liberty,"  and  the 
amendments  embodying  common-law  rights 
were  demanded,  as  the  preamble  of  the  act 
1020 


of  Congress  proposing  them  declares,  "in  or- 
der to  prevent  misconstruction  or  abuse"  of 
the  powers  of  the  general  government. 

Assuming,  solely  for  the  sake  of  argument, 
that  the  mere  fact  of  annexation  might  not 
in  itself  have  at  once  extended  to  the  inhab* 
itants  of  Hawaii  all  the  rights,  privileges, 
and  immunities  guaranteed  by  the  Constitu- 
tion, and  that  Congress  had  the  power  to 
impose  limitations  in  that  regard,  I  think 
not  only  that  Congress  did  not  do  so  in  ths 
particulars  in  question,  but  that,  in  re-enact- 
ing existing   legislation.   Congress,   by  the 
terms  of  the  resolution,  intentionally  inval- 
idated so  much  thereof  as  in  these  particu- 
lars was  inconsistent  with  the  Constitution 
The   presumptions  are  all   opposed  to  any 
capitulation  in  the  matter  of  common-Iiw 
institutions. 

Mr.  Justice  Harlan,  dissenting: 

This  case   is   of   such  exceptional  impor* 
t^mce  in  resiject  of  the  'principles  announced[ftT 
by  my  brethren  of  the  majority,  that  I  deem 
it  not  inappropriate  to  state  my  views  in  a 
separate  opinion. 

1  entirely  concur  with  the  Chief  Justiee 
in  holding  that  the  accused  was  properly  dis- 
charged from  custody.  Whether  the  legality 
of  his  detention  be  tested  bv  the  Constita- 
tion  or  alone  by  the  joint  resolution  of  Con- 
gress, approved  July  7th,  1898,  providing 
"for  annexing  the  Hawaiian  islands  to  tte 
United  States,"  his  imprisonment  was,  in 
my  judgment,  wholly  unauthorized. 

What,  at  the  time  of  the  arrest  and  trial 
of  the  accused,  were  the  relations  existing 
between  the  United  States  and  Hawaii?  By 
what  law  were  the  personal  rights  of  the 
people  of  Hawaii  to  be  then  determined?  Tht 
decision  of  the  case  depends  upon  the  answer 
to  these  questions. 

In  1897  a  treaty  was  made  between  tiM 
United  States  and  the  Republic  of  Hawaii, 
which  was  signed  by  Secretary  Sherman  oi 
behalf  of  the  United  States,  'and  by  three 
commissioners  On  the  part  of  Hawaii.  Sea- 
ate  Report  No.  681,  55th  Congress,  2d  Scsi, 
March  16th,  1898. 

The  preamble  to  that  treaty  expressed  the 
"desire  of  the  government  of  the  Republic  d 
Hawaii  that  those  islands  shall  be  incorpo- 
rated  into  the  United  States  as  an  integral 
pari  thereof  and  under  its  sovereignty.**  It 
also  recited  the  determination  of  the  twe 
governments  "to  accomplish  by  treaty  an  ob* 
ject  so  important  to  their  mutual  and  pe^ 
manent  welfare." 

The  treaty  stipulated  that,  until  Congresi 
provided  for  the  government  of  such  islandi, 
all  the  civil,  judicial,  and  military  powen 
exercised  by  the  officers  of  the  existing  gor* 
ernment  in  the  islands  should  be  vested  je 
such  person  or  persons,  and  be  exerci-^J  |J 
such  manner,  as  the  President  of  the  United 
States  directed,  and  that  the  President 
should  have  power  to  remove  said  officers, 
and  fill  the  vacancies  so  occasioned;  il* 
that  the  municipal  legislation  of  the  H»* 
waiian  islands  "not  inconsistent  with  th» 
treaty  nor  contrary  to  the  Constitution  of 
the  United  States,  nor  to  any  existing  treaty 

i90U.i> 


1902. 


Hawau  v.  Mankichi. 


987-880 


9f  Uic  United  Stato.s,  sliall  roniain  in  force 
antil  the  C'ongiess  of  tlic  Unitod  States  shall 
Dtherwisc  dcterniino." 

•The  treaty  was  not  formally  ratified,  but 
its  object  was  acconiplislied  l>v  the  passu ;;e 
9f  the  joint  resoltition  of  July  7th,  181)8. 
SO  Stat,  at  L.  750. 

In  order  that  the  full  scoim?  of  that  reso- 
lution may  be  seen,  it  is  here  given  in  full : 

"Whereas  the  government  of  tlie  Republic 
sf  Hawaii  having,  in  due  form,  signified  its 
Donsent,  in  the  manner  provided  by  its  Con- 
stitution, to  cede  absolutely  and  without  re- 
wrve  to  the  United  States  of  America  all 
rights  of  sovereignty  of  whatsoever  kind  in 
ftnd  over  the  Hawaiian  islands  and  their  de- 
pendencies, and  also  to  cede  and  transfer  to 
the  United  States  the  absolute  fee  and  own- 
ership of  all  public,  government,  or  Crown 
lands,  public  buildings  or  edifices,  ports,  har- 
bors, military  equipment,  and  all  otiier  pub- 
lic property  of  every  kind  and  description 
tielonging  to  the  government  of  the  Hawaiian 
islands,  together  with  every  right  and  ap- 
purtenance thereunto  appertaining:  There- 
fore, 

** Resolved  by  the  Senate  and  House  of 
Representatives  of  the  United  States  of 
America  in  Congress  assembled.  That  said 
oession  is  accepted,  ratified,  and  confirmed, 
uid  that  the  said  Hawaiian  islands  and  their 
Jepciidenoies  be,  and  they  are  hereby,  an- 
nexed as  a  part  of  the  territory  of  the  Unit- 
ed States  and  are  subject  to  the  sovereign 
dominion  thereof,  and  that,  all  and  singu- 
lar, the  property  and  rights  hereinbefore 
mentioned  are  vested  in  the  United  States 
of  America. 

"The  existing  laws  of  the  United  States 
relative  to  public  lands  shall  not  apply  to 
such  lands  in  the  Hawaiian  islands;  but  the 
Ci>ngre>s  of  the  United  States  shall  enact 
special  laws  for  their  management  and  dis- 
position: Provided,  That  all  revenue  from 
or  proe(?eds  of  the  same,  except  as  regjirds 
such  part  tliereof  as  may  be  used  or  oce\i- 
pied  for  the  civil,  military,  or  naval  pur- 
poses of  the  United  States,  or  may  be  as- 
signed for  the  use  of  the  local  government, 
shall  1k»  used  solely  for  the  benefit  of  the  in- 
habitants of  the  Hawaiian  islands  for  edu- 
cational and  other  public  purposes. 

"Until  Congress  shall  provide  for  the  gov- 
Brnnient  of  such  islands,  all  the  civil,  judi- 
cial, and  military  powers  exercised  by  the 
nfTicers  of  tlie  existing  government  in  said 
islands  shall  be  vested  •in  such  person  or 
IHjrsons,  and  shall  be  exercised  in  sucli  man- 
ner, as  the  President  of  the  United  States 
shall  direct;  and  the  President  shall  have 
power  to  remove  said  olTicers  and  fill  the  va- 
cancies so  occasioned. 

**The  existing  treaties  of  the  Hawaiian  is- 
lands with  foreign  nations  shall  forthwith 
cease  and  determine,  being  replaced  by  such 
treaties  as  may  exist,  or  as  may  be  hereafter 
concluded,  between  the  United  States  and 
such  forei<Tn  nations.  The  municipal  legis- 
lation of  the  TIawaiian  islands,  not  enacted 
tor  the  fulfilment  of  tlie  treaties  so  extin- 
g[uished.  and  not  inconsistent  with  this  joint 
resolution  nor  contrary  to  the  Constitution 
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of    the  United    States  nor    to    any  existing . 
treaty  of  the  United  States,  shall  remain  in 
force  until  the  (^ongpvss  of  the  United  States 
shall  otherwise  del  ermine. 

"Until  legislalion  shall  be  enacted  extend- 
ing the  United  States  customs  laws  and  reg- 
ulations to  the  Hawaiian  islands,  the  exist- 
ing customs  relations  of  the  Hawaiian  is- 
lands with  the  United  States  and  other  coun- 
tries shall  remain  unchanged. 

"The  public  debt  of  the  Republic  of  Ha- 
waii, lawfully  existing  at  the  date  of  the 
passage  of  thij^  joint  resolution,  including 
the  amounts  due  to  depositors  in  the  Ha- 
waiian Postal  Savings  Bank,  is  hereby  as- 
sumed b}'  the  government  of  the  United 
States;  hut  the  liability  of  the  United  States 
in  this  regard  shall  in  no  case  exceed  four 
million  dollars.  So  long,  however,  as  the 
oxi-'ting  government  and  the  present  com- 
mercial relations  of  the  Hawaiian  islands 
are  continued  as  hereinbefore  provided,  said 
government  shall  continue  to  pay  the  inter- 
est on  said  debt. 

"There  shall  Imj  no  further  immigration  of 
Chinese  into  the  Hawaiian  islands,  except 
upon  such  conditions  as  are  now  or  may 
licreaftor  be  allowed  bv  the  laws  of  the 
United  States;  and  no  Chinese,  by  reason  of 
jinytliing  herein  contained,  shall  be  allowed 
to  enter  the  United  States  from  the  Ha- 
waiian islands. 

"The  President  shall  appoint  five  commis- 
sioners, at  least  two  of  whom  shall  be  re-si- 
dents  of  the  Hawaiian  islands,  who  «hall.  as 
soon  as  reasonably  practicable,  recommend 
to  Congress  such  legislation  concerning  the 
Hawaiian  islands  as  they  shall  deem  neces- 
sary or  proper. 

**•§  2.  That  1hoc<^mmissioners  hereinl)cfore[230] 
provided  for  shall  be  appointed  by  the  Pres- 
ident, by  and  with  the  advice  and  consent 
of  the  Senate. 

"§  3.  That  the  sum  of  one  hundred  thou- 
sand dollars,  or  so  much  thereof  as  mav  be 
neeos^ary.  is  hereby  appropriated  out  of  any 
money  in  the  Treasury  not  otherwise  appro- 
priated, and  to  be  immedintely  available,  to 
be  expended  at  the  discretion  of  the  Pres- 
ident of  the  United  States  of  America,  for 
the  purpose  of  carrying  this  joint  resolution 
into  efTect." 

Under  date  of  July  8th,  1898,  the  Secre- 
tory of  State  transmitted  a  copy  of  this 
joint  resolution  to  the  United  States  envoy 
extraordinary  and  minister  plenipotentiary 
accredited  to  Hawaii,  with  instructions  as  to 
his  duty  in  the  premises. 

Referring  to  the  preamble  of  that  resolu- 
tion, the  Secretary,  in  his  letter  of  instruc- 
tions, said:  "These  recitals,  it  will  be  ob- 
served, are  made  in  the  language  of  the 
treaty  of  annexation  concluded  at  Washing- 
ton on  the  16th  day  of  June,  1897.  They, 
as  well  as  the  other  terms  of  that  treaty, 
were  advisedly  incorporated  in  the  joint  res- 
olution, because  they  embody  the  terms  of 
cession  which  have  not  only  been  agreed 
upon  by  the  two  governments,  but  which 
have  also  l>een  ratified  by  the  government  of 
the  IN'public  of  Hawaii.  The  joint  resolu- 
tion,   therefore,    accepts,    ratifies,   and    con- 
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firms,  on  the  part  of  the  United  States,  the 
cession  formally  agreed  to  and  approved  by 
the  Republic  of  Hawaii.  As,  by  the  adop- 
tion of  the  joint  resolution,  the  cession  of 
the  Hawaiian  islands  and  their  dependencies 
to  the  United  States  is  thus  concluded,  it  is 
assumed  that  no  further  action  will  be  nec- 
essary on  the  part  of  the  Hawaiian  govern- 
ment bevond  the  formalities  of  transfer. 
Should  that  government,  however,  desire  to 
take  any  further  action,  formally  confirma- 
tory of  what  has  been  done,  no  objection 
will  be  interposed  on  the  part  of  the  United 
States.  When  all  preliminaries  shall  have 
been  settled,  you  are  instructed  to  accept,  in 
the  name  of  the  United  States,  the  formal 
transfer  of  the  sovereignty  and  property  of 
the  Hawaiian  government,  and  to  raise  the 
American  flag,  with  such  suitable  ceremonies 
as  may  be  agreed  on  for  the  occasion.  It 
[231]  may  be  advisable  *for  the  Hawaiian  govern- 
ment to  deliver  to  you  an  inventory  of  the 
public  property  transferred  to  the  United 
States.  There  are  several  provisions  of  the 
joint  resolution  to  which  it  is  deemed  proper 
specially  to  refer.  Until  Congress  shall 
provide  for  the  government  of  Hawaii,  'all 
the  civil,  judicial,  and  military  powers  ex- 
ercised by  the  officers  of  the  existing  govern- 
ment' are  to  be  vested  in  such  person  or  per- 
sons, and  to  be  exorcised  in  such  manner,  as 
the  President. of  the  United  States  shall  di- 
rect. In  the  exercif?e  of  the  power  thus 
c*()nferred  upon  hiin  by  the  joint  resolution, 
the  President  hereby  directs  that  the  civil, 
judicial,  and  military  powers  in  question 
shall  be  exercised  by  the  oflicers  of  the  Re- 
public of  Hawaii  as  it  existed  just  prior  to 
the  transfer  of  sovereignty,  subject  to  hia 
power  to  remove  such  ollicers  and  to  fill  the 
vacancies.  All  such  officers  will  be  required 
nt  once  to  take  an  oath  of  allcqiancc  to  the 
United  States,  and  all  the  military  forces 
will  be  required  to  take  a  similar  oath;  and 
aU  bonded  officers  will  be  required  to  renew 
their  bouds  to  the  government  of  the  United 
States.  The  powers  of  tlie  minister  of  for- 
eign affairs  will,  upon  the  transfer  of  the 
sovereignty  and  property  of  Hawaii  to  the 
United  States,  necessarily  cease,  so  far  as 
they  relate  to  the  conduct  of  diplomatic  in- 
tercourse between  Hawaii  and  foreign  pow- 
ers. The  municipal  legislation  of  Hawaii, 
except  such  as  was  enacted  for  the  fulfil- 
ment of  the  treaties  between  that  country 
and  foreign  nations,  and  except  such  as  is  in- 
consistent with  the  joint  resolution,  or  con- 
trary to  the  Constitution  of  the  United 
States,  or  to  any  existing  treaty  of  the 
United  States,  is  to  remain  in  force  till  the 
Congress  of  the  United  States  shall  other- 
wise determine.  The  existing  customs  rela- 
tions of  Hawaii  with  the  United  States  and 
with  other  countries  are  to  remain  un- 
changed till  Congress  shall  have  extended 
the  customs  laws  and  regulations  of  the 
United  States  to  the  islands.  Under  these 
various  provisions,  the  government  of  the  is- 
lands will  proceed  without  interruption. 
Upon  the  completion  of  the  formalities  of  the 
transfer,  your  functions  as  envoy  extraordi- 
nary and  minister  plenipotentiary  to  Ha- 
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waii  will  necessarily  cease.  .  •  .  These  in- 
structions will  bo  borne  to  you  by  Rear  Ad- 
miral Joseph  X.  ^liller,  U.  S.  Navy,  who  will 
proceed  *to  Honolulu  in  the  U.  S.  S.  PhiU-[tS 
delphia,  and  who,  together  with  the  com- 
mander of  the  United  States  military  foroM 
present,  will  act  with  you  in  the  ceremonial 
attending  the  formal  transfer  of  the  islandt 
to  the  United  States." 

So  that  the  Secretary  of  State  gave  the 
representative  of  the  United  States  to  under- 
stand that  the  joint  resolution  and  tJie 
treaty  had  the  same  object  in  view,  namely, 
to  incorporate  Hawaii  into  the  United  Stata 
"as  an  integral  part  thereof  and  under  iti 
sovereignty." 

Proceeding  in  our  examination  of  the  hk* 
tory  of  annexation,  we  find  that  under  datt 
of  August  15th,  1898.  the  United  States  min- 
ister made  his  official  report  as  to  what  wai 
done  in  execution  of  the  joint  resolution,  an- 
nexing Hawaii  to  the  United  States.  That 
report  contains  the  details  of  the  ceremonici 
attending  the  formal  transfer  of  the  sover- 
eignty and  property  of  the  Hawaiian  govern- 
ment to  the  United  States.  From  it  the  fol* 
lowing  extract  is  made: 

"At  a  quarter  before  12  [on  August  12tb, 
1898]  the  ceremonies  opened  with  prayer,  it 
the  conclusion  of  which  I  [the  United  Statd 
minister]    arose,  and,  addressing   President 
Dole,  said:     'Mr.  President,  I  present  yoa 
a  certified  copy  of  a  joint  resolution  of  the 
Congress  of  tne  United  States,  approved  by 
the    President   on   July   7th,    1898,   entitled 
"Joint  Resolution  to  Provide  for  Annexing 
the  Hawaiian  Islands  to  the  United  States. 
This  joint  resolution  accepts,  ratifies,  and 
confirms  on  the  part  of  the  United  States  tlie 
cession  formally  consented  to  and  approved 
by  the  Republic  of  Hawaii.'     .     .     .    Prei- 
ident  Dole,  taking  the  copy  of  the  resolu- 
tions, said:      'A  treaty  of  political  union 
having  been  made,  and  the  cession  formally 
consented  to  by  the  Republic  of  Hawaii  hav- 
iiig  been  accepted  by  the  United  States  of 
America,  I  now,  in  the  interest  of  the  Ht^ 
waiian  body,  politic,  and  with  full  confidence 
ia  the  honor,  justice,  and  friendship  of  tlie 
American   people,  yield  up  to  you,  as  the 
representative    of    the    government   of  the 
United   States,  the  sovereignty   and   publie 
property  of  the  Hawaiian  islands;*  and.  wav- 
ing his  hand  to  his  chief  of  statf,  the  Hi' 
waiian  fiag  was  saluted  by  the  battery  of 
the  Hawaiian  national  guard,  in  which  Mt* 
lute  our  ships  in  the  harbor  joined.    The",*-i 
the  Hawaiian  band  played  •Hawaii  Ponoi  fortfi 
the  last  time,  taps  were  sounded,  and  the 
Hawaiian  fiag  came  down,  and  was  takes 
possession  of  by  the  Hawaiian  corporal  of 
the    guard.    Then,    replying    to    President 
Dole,  I  said:     *Mr.  President,  in  the  nainj 
of  the  United  States,  I  accept  the  transfer  of 
the   sovereignty    and   property   of  the  Hj* 
waiian  government.    The  admiral  eommand* 
ing  the  United  States  naval  forces  in  thei« 
waters  will  proceed  to  perform  the  duty  't^ 
trusted  to  him.'    Thereupon  the  Anierici> 
flag  was  raised  as  the  band  played  the  Stif 
Spangled  Banner,  and  saluted." 

The  United  States  minister  then  congrati^ 
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lated  "his  fellotc-countrymen"  on  "the  inev- 
itable consummation  of  the  national  policies 
and  the  natural  relations  between  tne  two 
ecHxntries  note  formally  and  indissoluhly 
united.*'  He  urged  the  Hawaiians  not  to 
rest  content  in  the  enjoyment  of  free  institu- 
tions, but  "to  help  maintain  them  in  the 
spirit  they  will  be  extended  to  you,  in  the 
apSrit  you  have  sought  them,  in  the  spirit  of 
fraternity  and  equality,  in  the  spirit  of  the 
Constitution  itself,  now  the  supreme  law  of 
the  land."  The  oath  of  allegiance  was  there- 
upon administered  by  the  Chief  Justice  of 
Hawaii  to  the  officers  of  that  country,  each 
one  swearing  that  he  would  "support  and  de- 
lend  the  Constitution  of  the  United  States 
of  America  against  all  enemies,  foreign  and 
domestic." 

It  is  thus  perceived  that  the  Republic  of 
Hawaii  ceded,  absolutely  and  without  re- 
serve, to  the  United  States  of  America,  all 
rights  and  sovereignty  of  whatsoever  kind  in 
and  over  the  Hawaiian  islands  and  their  de- 
pendencies, as  well  as  the  absolute  fee  and 
ownership  of  all  public,  government,  or 
Crown  lands,  public  buildings  or  edifices, 
ports,  harbors,  military  equipment,  and  all 
other  public  property  of  every  kind  and  de- 
scription belonging  to  the  government  of  the 
Hawaiian  islands,  together  with  every  right 
and  appurtenance  thereunto  appertaining; 
that  tne  cession  was  accepted,  ratified,  and 
confirmed  by  Congress,  and  that  the  Ha- 
waiian islands  and  their  dependencies  were 
"annexed  as  a  part  of  the  territory  of  the 
United  States  and  are  subject  to  the  sover- 
eign dominion  thereof;"  and,  what  is  of  vital 
moment  in  this  case,  that  such  municipal 
legislation  of  the  islands  as  was  not  "con- 
]trary  to  the  Constitution  of  the  ^United 
States" — and  therefore  only  such  legislation 
aa  was  consistent  with  that  instrument — was 
to  remain  in  force  until  Congress  otherwise 
determined.  Necessarily,  therefore,  if  re- 
gard be  had  merely  to  the  action  of  Con- 
gress, all  local  legislation  inconsistent  with 
the  Constitution  ceased  to  have  any  force  in 
Hawaii  after  that  country  thus  passed  under 
the  sovereign  dominion  of  the  United  States. 

After  the  passage  of  the  joint  resolution, 
and  after  the  formal  transfer  of  Hawaii  to 
the  United  States,  namely,  in  1899,  Osaki 
Mankichi,  a  subject  of  Japan,  was  tried  in 
one  of  the  courts  of  Hawaii  for  the  alleged 
crime  of  murder.  He  was  convicted  of  the 
crime  of  manslaughter  in  the  first  degree, 
and  sentenced  to  imprisonment  for  twenty 
years  at  hard  labor.  Although  the  crime 
was  of  an  infamous  nature,  there  was  no  pre- 
sentment or  indictment  of  a  grand  jury,  and 
the  verdict  was  rendered  by  only  nine  of  the 
twelve  persons  composing  the  petit  jury. 

Having  been  placed  in  prison  pursuant  to 
the  verdict  and  sentence,  the  accused,  in 
1001,  sued  out  a  writ  of  habeas  corpus  from 
the  district  court  of  the  United  States  for 
the  territory  of  Hawaii,  and  was  discharged, 
upon  the  ground  that  his  trial,  conviction, 
sentence,  and  imprisonment  were  in  viola- 
tion of  the  Constitution  of  the  United  States, 
in  that  he  was  not  proceeded  against  upon 
the  presentment  or  indictment  of  a  grand 
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jury,  nor  found  guilty  by  the  unanimous 
verdict  of  the  petit  jury,  but  only  by  a  ma- 
jority of  the  jurors.     Hence  this  appeal. 

It  should  be  here  stated  that  by  the  act  of 
Congress  of  April  30th,  1900,  chap.  339,  a 
territorial  government  was  organized  over 
the  islands  which  had  been  acquired  under 
the  joint  resolution  of  1898,  and  those  is- 
lands were  designated  as  the  territory  of 
Hawaii.  In  that  act  provision  was  made 
for  grand  juries,  and  also  for  petit  juries  in 
criminal  cases,  to  be  composed,  as  at  com- 
mon law,  of  twelve  persons.  It  was  also  de- 
clared that  "no  person  should  be  convicted 
in  any  criminal  case  except  by  unanimous 
verdict  of  the  jury."  31  Stat,  at  L.  141, 
157.  It  is  not  contended  that  that  act  can 
have  any  effect  upon  the  decision  of  the  pres- 
ent case,  because  the  trial,  conviction,  sen- 
tence, and  imprisonment  *of  the  accused  all [235] 
occurred  after  the  formal  transfer  to  the 
United  States  pursuant  to  the  joint  resolu- 
tion of  1898,  and  before  the  passage  of  the 
above  act  of  1900.  We  must  consequently 
determine  the  lejrality  of  the  proceedings 
against  Mankichi  by  the  law  as  it  was  be- 
tween the  date  of  the  acquisition  of  sover- 
eignty over  the  islands  by  the  United  States, 
and  the  date  of  the  passage  of  the  act  of 
1900.  To  that  question  I  now  address  my- 
self. 

It  must  be  assumed  that  the  trial  of  the 
accused  was  in  accordance  with  the  munici- 
pal law  of  Hawaii  as  it  existed  prior  to  the 
approval  of  the  joint  resolution  of  1898. 
Tlie  contrary  is  not  asserted  by  the  accused. 
But  it  is  conceded  by  the  coui-t  that  if  the 
words  "contrary  to  the  Constitution  of  the 
United  States"  in  that  resolution  are  inter- 
preted according  to  their  usual,  ordinary 
meaning,  and  if  the  validity  of  the  trial  be 
tested  by  the  provisions  of  that  instrument, 
then  the  prisoner  is  entitled  to  his  discharge. 
Nevertheless,  it  is  now  held  that,  although 
the  United  States  acquired,  on  the  passage 
of  that  resolution,  "all  rights  of  sovereignty 
of  whatsoever  kind"  in  and  over  the  Ha- 
waiian islands  and  their  dependencies;  al- 
though Hawaii  then  became  **an  integral 
part"  of  the  United  States,  and  subject  to 
its  "sovereign  dominion;"  although  the 
United  States  obtained  the  absolute  fee  and 
ownership  of  all  public,  government,  or 
Crown  lands,  public  buildings  or  edifices, 
ports,  harbors,  military  equipments,  and  all 
other  public  property  belonging  to  Hawaii; 
although  all  its  officers  took  an  oath  of  al- 
legiance to  the  United  States;  yet,  persons 
tlicre  charged  with  infamous  crimes  could 
not,  as  of  right,  before  the  passage  of  the  act 
of  1900,  invoke  for  their  protection,  when 
prosecuted  for  crime,  the  guarantees  relat- 
ing to  grand  and  petit  juries  found  in  the 
Constitution  of  the  United  States, — the  su- 
premacy of  which  instrument  was,  in  effect, 
declared  by  the  joint  resolution  when  ex- 
isting municipal  legislation  contrary  to  its 
provisions  was  superseded. 

Practically,  under  the  view  taken  by  the 
court,  and  so  far  as  those  guarantees  were 
concerned,  if  Congress  had  not  chosen  to 
provide  a  system  of  criminal  procedure — as 
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it  did  by  the  act  of  1900 — for  the  govern- 
[236]iuoiit.  tribunals,  and  people  of  Hawaii  *then, 
for  an  indefinite  time, — it  may  have  lieen 
for  a  century, — the  courts  in  Hawaii,  al- 
though acting  under  and  by  the  autliority 
of  the  United  States,  might  have  tried  per- 
sons there  for  capital  or  infamous  crimes  in 
a  mode  confessedly  "contrary  to  the  Consti- 
tution of  the  United  States."  The  Constitu- 
tion, speaking  with  commanding  authority 
to  all  who  exercise  power  under  its  sanction, 
declares  that  "no  person  shall  be  held  to  an- 
swer for  a  capital  or  other  infamous  crime, 
unless  on  a  presentment  or  indictment  of  a 
grand  jury;"  and  it  as  clearly  forbids  a  con- 
viction in  any  criminal  prosecution  except 
upon  the  unanimous  verdict  of  a  petit  jury. 
In  other  words,  neither  the  life  nor  the  lib- 
erty of  any  person  can  be  taken,  under  the 
authority  of  the  United  States,  except  in 
the  mode  thus  prescribed.  Yet  the  present 
holding  is  that  these  constitutional  require- 
ments need  not  have  been  regarded  in  Ha- 
waii at  any  time  prior  to  the  act  of  1900,  al- 
though that  country  was  an  integral  part  of 
the  United  States,  and  with  its  inhabitants, 
was  subject,  in  all  respects,  to  our  sovereign 
dominion.  It  follows,  under  the  view  of  the 
court,  that  Congress,  by  nonaction  simply, 
could  have  kept  in  force  even  such  munici- 

f)al  legislation  of  the  Hawaiian  islands  re- 
nting to  criminal  trials  as  was  in  palpable 
conflict  with  the  Constitution  of  the  United 
States. 

I  dissent  altogether  from  any  such  view. 
It  assumes  the  possession  by  Congress  of 
power  quite  as  omnipotent  as  that  possessed 
by  the  English  Parliament.  It  assumes  that 
Congress,  which  came  into  existence,  and  ex- 
ists, only  by  virtue  of  the  Constitution,  can 
withhold  fundamental  guarantees  of  life  and 
liberty  from  peoples  who  have  come  under 
our  complete  jurisdiction;  who,  to  use  the 
words  of  the  United  States  minister,  have 
become  our  fellow-countrymen;  and  over 
whose  country  we  have  acquired  the  author- 
ity to  exercise  sovereign  dominion.  In  my 
judgment,  neither  the  life  nor  the  liberty 
nor  the  property  of  any  person,  within  any 
territory  or  country  over  which  the  United 
btates  is  sovereign,  can  be  taken,  under  the 
sanction  of  any  civil  tribunal  acting  under 
its  authority,  by  any  form  of  procedure  in- 
consistent with  the  Constitution  of  the 
United  States.  If  the  accused  had  commit- 
ted the  crime  of  murder  in  the  territory  of 
Arizona;  if  he  had  been  convicted  in  any 
r237J*court  in  that  territory,  except  under  a  pre- 
sentment or  indictment  of  a  grand  jury,  and 
by  the  unanimous  verdict  of  a  petit  jury; 
and  if  he  had  been  then  sentenced  to  be 
hanged,  and  was  hanged,  the  judge  of  the 
court  pronouncing  the  sentence  would  have 
been  guilty  of  judicial  murder.  Of  that  the 
decii>ions  of  this  court  leave  no  room  to 
doubt;  for  it  has  been  adjudged  repeatedly 
that  the  people  of  the  organized  territories, 
as  well  as  the  people  of  the  District  of  Co- 
lumbia, are  entitled,  by  force  of  the  Consti- 
tution alone,  to  the  guarantees  of  life,  lib- 
erty, and  property  found  in  the  Const itu- 
f***^  And  yet  the  result  of  the  present  JujI;,'- 


nient  is  tliat  the  hanging  of  the  accused  in 
|{:nvaii,  an  integral  part  of  the  United 
Stales,  after  a  trial  for  murder  committed 
there,  but  not  upon  indictment  of  a  grand 
Jury  or  on  a  verdict  concurred  in  by  all  of 
the  petit  jury,  couhl  be  sustained  as  legal 
if  the  case  had  arisen  at  anv  time  prior  to 
the  act  of  1900.  This  result  has  been 
achieved  by  the  easy  method  of  declaring 
that  when  Congress  provided  that  only  the 
municipal  legislation  of  Hawaii  not  contra- 
ry to  the  Constitution  should  remain  in 
force,  it  did  not  mean  what  its  express  wordi 
implied  according  to  their  ordinary  signifi- 
cation; tliat  Congress  had  no  reference  to 
the  provisions  of  the  Constitution  relating 
to  criminal  prosecutions,  but  intended  thai 
the  modes  of  criminal  procedure  in  operation 
ill  Hawaii  should  remain  in  force  until  Con- 
gress otherwise  provided,  even  if  they  were, 
as  they  are  admitted  to  be,  contrary  to  the 
Constitution, — thus  conceding  to  Congreai 
the  power  of  suspending  the  constitutional 
guarantees  of  life  and  liberty  among  a  peo- 
ple undeniably  subject  to  the  authority  and 
jurisdiction  of  the  United  States  as  com- 
pletely as  are  the  people  of  our  organized 
territories. 

Three  members  of  the  court,  constituting 
the  majority,  who  concurred  in   the  jud^ 
went  in  Doirnes  v.  Bidiccll  182  U.  S.  244, 
288,  289,  291,  292,  45  L.  ed.  1088,  1106-1108, 
21    Sup.    a.    Rep.    770,    787-789    distinct- 
ly    held     that     "the    government    of    the 
United  States  was  born  of  the  Constitution." 
and  that  all  the  powers  enjoyed  by  it.  or 
which  it  may  exercise,  must  be  derived,  eith- 
er expressly  or  by  implication,  from  that  in- 
strument; that  that  instrument,  in  respect 
of  every  function  of  the    government,  ***ii 
everywhere  and  at  all  times  potential,  in  to 
far  as  its  provisions  are  applicable:*'  th.it 
wherever  a  power  is  ^iven  by  the  •Consti-IM^ 
tution,  and  a  limitation  imposed  upon  it« 
exercise,  "such  restriction  operates  upon  and 
confines  every  action  on  the  subject  witliiD 
its  constitutional  limits;"    that,    "as    Con- 
gress, in  governing  the  territories,  is  subject 
to  the  Constitution,  it  results  that  all  the 
limitations  of  the  Constitution  which  are  ap- 
plicable to  Confess  in  exercising  this  au- 
thority necessarily  limit  its  power  on  thii 
subject;"  that  "every  provision  of  the  Con- 
stitution which   is  applicable  to  the  terri- 
tories is  also  controlling  therein;"  and  that 
"in  the  case  of  the  territories,  as  in  eveiy 
other  instance,  when  a  provision  of  the  Con- 
stitution   is    invoked,  the  question    which 
arises   is   not   whether   the  Constitution  i* 
operative,  for  that  is  self-evident,  but  wheth- 
er the  provision  relied  on  is  applicable."   !■ 
these  views  the  minority  in  Doicnes  v.  Bii^ 
wellf   constituting   four   other   members  o» 
this  court,  substantially  concurred. 

The  petit  jury  system  existed  in  Hawaii 
long  before  the  passaj^e  of  the  joint  resolfl' 
tion.  But  it  was  inconsistent  with  thj 
Constitution  of  the  United  States,  in  that 
it  allowed  a  verdict  of  guilty  in  • 
criminal  case  by  a  majority  of  the  jo* 
rors.  Where  was  the  diflieulty  in  appij* 
ill!;   in    Hawaii    the    constitutional    provi- 
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sion  forbidding  such  a  verdict?  To  have 
applied  that  provision  to  Hawaii  would  not, 
in  any  essential  sense,  have  imposed  upon 
that  country  a  new  system  for  the  trial  of 
crimes.  It  would  have  only  enforced  the 
existing  mode  of  trial  so  as  to  conform  to 
the  constitutional  reauirement  in  respect  of 
petit  juries.  It  would  have  left  untouched 
the  petit  jury  system  in  Hawaii,  except  as  it 
was  contrary  to  the  Constitution.  Whatev- 
er may  be  said  as  to  the  absence  of  a  erand 
jury  system  in  Hawaii,  it  cannot,  I  Uiink, 
be  said,  with  any  show  of  reason,  that  the 
constitutional  provision  relating  to  petit  ju- 
ries was  inapplicable  in  Hawaii  after  its  an- 
nexation to  this  country.  Nothing  stood  in 
the  way  of  the  court  instructing  the  jury 
in  a  criminal  case,  arising  after  annexation, 
tliat  unanimity  among  the  jurors  as  to  the 
yerdict  was  essential  under  the  Constitu- 
tion. 

In  my  opinion,  the  Constitution    of    the 
United  States  became  the  supreme  law  of 
Hawaii  immediately  upon  the  acquisition  by 
the  United   States  of  complete  sovereignty 
]over  the  Hawaiian  •islands,  and  without  any 
act  of  Congress  formally  extending  the  Con- 
stitution to  those  islands.    It  then,  at  least, 
became  controlling,  beyond  the  power  of  Con- 
gress to  prevent.     From  the  moment  when 
the  government  of  Hawaii  accepted  the  joint 
resolution  of  1898,  by  a  formal  transfer  of 
it«  sovereignty  to  the  United  States, — ^when 
the  flag  of  Hawaii  was  taken  down,  by  au- 
thority of  Hawaii,  and  in  its  place  was  raised 
that  of  the  United  States, — every  human  be- 
ing in  Hawaii  charged  with  the  commission 
of  crime  there  could  have  rightly  insisted 
that  neither  his  life  nor  his  liberty  could 
be  taken,  as  punishment  for  crime,  by  any 
process,  or  as  the  result  of  any  mode  of  pro- 
cedure, that  was  inconsistent  with  the  Con- 
stitution of  the  United  States.     Can  it  be 
that  the  Constitution  is  the  supreme  law  in 
the  states  of  the  Union,  in  the  organized  ter- 
ritories of  the  United  States,  fetween  the 
Atlantic  and  Pacific  oceans,  and  in  the  Dis- 
trict of  Columbia,  and  yet  was  not,  prior  to 
the  act  of  1900,  the  supreme  law  in  terri- 
tories and  among  peoples  situated  as  were 
the  territory  and  people  of  Hawaii,  and  ov- 
er which  the  United  States  had  acquired  all 
rights  of  sovereignty  of  whatsoever   kind? 
A  negative  answer  to  this  question,  and  a 
recognition  of  the   principle   that  such   an 
answer  involves,  would  place  Congress  above 
the  Constitution.     It  would  mean  that  the 
benefit  of  the  constitutional  provisions  de- 
signed for  the  protection  of  life  and  liberty 
may  be  claimea  b^  some  of  the  people  sub- 
ject to  the  authority  and  jurisdiction  of  the 
United  States,  but  cannot  be  claimed  by  oth- 
ers equally  subject  to  its  authority  and  ju- 
risdiction.    It  would  mean  that  the  will  of 
Congress,  not  the  Constitution,  is  the  su- 
preme law  of  the  land  for  certain  peoples 
and   territories  under  our  jurisdiction.     It 
would  mean  that  the  United  States  may  ac- 
quire territory  by  cession,  conquest,  or  trea- 
ty, and  that  Congress  ma^  exercise  sover- 
eign dominion  over  it,  outside  of  and  in  vio- 
lation of  the  Constitution,  and  under  regu- 
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lations  that  could  not  be  applied  to  the  or- 
ganized territories  of  the  United  States  and 
their  inhabitants.  It  would  mean  that,  un- 
der the  influence  and  guidance  of  commer- 
cialism and  the  supposed  necessities  of 
trade,  this  country  had  left  the  old  ways  of 
the  fathers,  as  defined  by  a  written  Consti- 
tution, and  entered  upon  a  new  way,  in  fol- 
lowing *which  the  American  people  will  loBe[240] 
sight  of,  or  become  indifferent  to,  principles 
which  had  been  supposed  to  be  essential  to 
real  liberty.  It  would  mean  that,  if  the 
principles  now  announced  should  become 
firmly  established,  the  time  may  not  be  far 
distant  when,  under  the  exactions  of  trade 
and  commerce,  and  to  gratify  an  ambition 
to  become  the  dominant  political  power  in 
all  the  earth,  the  United  States  will  acquire 
territories  in  every  direction,  which  are  in- 
habited by  human  beings,  over  which  terri- 
tories, to  be  called  "dependencies"  or  ''out- 
lying possessions,"  we  will  exercise  absolute 
dominion,  and  whose  inhabitants  will  be  re- 
garded as  "subjects"  or  "dependent  peoples," 
to  be  controlled  as  Congress  may  see  fit,  not 
as  the  Constitution  reauires  nor  as  the  peo- 
ple governed  may  wisn.  Thus  will  be  en- 
grafted upon  our  republican  institutions, 
controlled  by  the  supreme  law  of  a  written 
Constitution,  a  colonial  system  entirely  for- 
eign to  the  genius  of  our  government  and  ab- 
horrent to  the  principles  that  underlie  and 
pervade  the  Constitution.  It  will  then  come 
about  that  we  will  have  two  governments 
over  the  peoples  subject  to  the  jurisdiction 
of  the  United  States, — one,  existing  under 
a  written  Constitution,  creating  a  govern- 
ment with  authority  to  exercise  only  powers 
expressly  granted  and  such  as  are  necessary 
and  appropriate  to  carry  into  effect  those 
BO  granted ;  the  other,  existing  outside  of  the 
written  Constitution,  in  virtue  of  an  un- 
written law,  to  be  declared  from  time  to 
time  by  Con^ss,  which  is  itself  only  a 
creature  of  that  instrument. 

I  stand  by  the  doctrine  that  the  Constitu- 
tion is  the  supreme  law  in  every  territory, 
as  soon  as  it  comes  under  the  sovereign  do- 
minion of  the  United  States  for  purposes  of 
civil  administration,  and  whose  inhabitants 
are  under  its  entire  authority  and  jurisdic- 
tion. I  could  not  otherwise  hold  without 
conceding  the  power  of  Congress,  the  crea- 
ture of  the  Constitution,  by  mere  nonaction, 
to  withhold  vital  constitutional  guarantees 
from  the  inhabitants  of  a  territory  governed 
by  the  authority,  and  only  by  the  authority, 
of  the  United  States.  Such  a  doctrine  would 
admit  of  the  exercise  of  absolute,  arbitrary 
legislative  power  imder  a  written  Constitu- 
tion full  01  restrictions  upon  Congress,  and 
designed  to  limit  the  separate  departments 
of  ^government  to  the  exercise  of  only  ex- [241] 
pressly  enumerated  powers  and  such  other 
powers  as  may  be  implied  therefrom,— each 
department  always  acting  in  subordination 
to  that  instrument  as  the  supreme  law  of  the 
land.  Indeed,  it  has  been  announced  by  some 
statesmen  that  the  Constitution  should  be  in- 
terpreted to  mean  not  what  its  words  natur- 
ally, or  usually,  or  even  plainly,  import,  but 
what  the  apparent  necessities  of  the  hour,  or 
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the  apparent  majority  of  the  people,  at  a 
particular  time,  demand  at  the  hands  of  the 
judicianr.  I  cannot  assent  to  any  such  view 
of  the  Constitution.  Nor  can  I  approve  the 
suggestion  that  the  status  of  Hawaii  and 
the  powers  of  its  local  government  are  to 
be  '^measured"  by  the  resolution  of  1898, 
without  reference  to  the  Constitution.  It  is 
impossible  for  me  to  grasp  the  thought  that 
that  which  is  admittedly  contrary  to  the 
supreme  law  can  be  sustained  as  valid. 

I  have  so  far  considered  the  case  princi- 
pally in  the  li^ht  of  the  results  that  must, 
as  I  think,  follow  from  the  interpretation 
placed  by  the  majority  on  the  joint  resolu- 
tion of  1898.  But,  in  my  judgment.  Congress 
should  not  be  held  to  have  intended  to  do 
what  is  now  attributed  to  it.  When  it  de- 
clared that  the  municipal  legislation  of  Ha- 
waii not  "contrary  to  the  Constitution  oi 
the  United  States"  should  remain  in  force, 
it  meant  that  legislation  contrary  to  that  in- 
strument should  not  remain  in  force  after  an- 
nexation. Those  words  were  inserted  out  of 
abundant  caution,  to  make  it  certain  that  no 
municipal  legislation  of  Hawaii  contrary  to 
the  Constitution  should  thereafter  be  regard- 
ed as  in  force.  If  the  above  words  did  not  have 
that  effect,  for  what  purpose  were  they  in- 
serted 7  What  local  l^islation  was  declared 
to  be  abrogated,  if  not  that  which  was  *'con- 
trary  to  the  Constitution?"  Under  the  view 
taken  by  the  court,  those  words  in  the  joint 
resolution  are  made  wholly  inoperative. 

It  is  said  to  be  evident  from  the  terms  of 
the  joint  resolution  that  Congress  intended 
it  to  be  merely  temporary  and  provisional. 
Of  course,  some  further  legislation  by  Con- 
gress was  contemplated  in  order  to  provide 
a  complete  territorial  government  lor  Ha- 
waii. But  in  language  perfectly  direct  and 
explicit,  Congress  said  that  in  the  meantime 
[242] no  municipal  legislation  *of  Hawaii  should 
be  enforced  that  was  "contrary  to  the  Con- 
stitution of  the  United  States."  And  yet  a 
trial  conducted  in  a  mode  forbidden  by  that 
instrument  is  now  sustained  as  legal. 

It  is  also  said  that  "the  laws  of  the  United 
States"  were  not  extended  over  the  islands 
until  the  organic  act  of  April  30th,  1900, 
was  passed.  But,  by  the  joint  resolution  of 
1898,  Congress — assuming  that  action  upon 
its  part  to  that  end  was  necessary — did  ex- 
tend the  Constitution  over  the  Hawaiian  is- 
lands when  it  declared  that  the  municipal 
legislation  of  Hawaii  "not  contrary  to  the 
Constitution  of  the  United  States"  should 
remain  in  force.  And  yet  the  court  decides 
that,  although  the  trial  of  Mankichi,if  tested 
by  the  Constitution,  was  illegal,  it  must  be 
sustained  from  the  necessities  of  the  case. 

Again,  it  is  said  that  the  words  "contrary 
to  the  Constitution"  in  the  joint  resolution 
referred  only  to  such  provisions  of  that  in- 
strument as  were  apphcahle  to  Hawaii;  and 
in  support  of  that  view,  reference  is  made  to 
that  part  of  the  resolution  which  keeps  alive 
existing  customs  regulations  between  Hawaii 
and  the  United  States  and  other  countries. 
It  seems  to  me  that  the  argument  based  op 
that  clause  of  the  resolution  is  misleading 
and  fallaciouB.  Customs  regulations  are  not 
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determined  by  the  Constitution.  The  au- 
thority to  make  them  is  given  by  that  in- 
strument to  Congress;  and  it  was  for  Con- 
gress to  say  what  should  be  the  nature  of 
the  customs  regulations  to  be  observed  in 
Hawaii.  Its  direction  that  existing  Hawai- 
ian reflations  of  customs  duties  snould  re- 
main in  force  until  otherwise  ordered  wai, 
in  legal  effect,  an  adoption  of  them  by  Con- 
gress for  the  time  being.  Now,  the  provi- 
sions as  to  grand  and  petit  juries  are  in  the 
Constitution,  and  could  not  be  altered  by 
Congress  under  any  power  it  possessed. 
Their  applicability,  before  civil  tribunals,  in 
a  territory  of  the  United  States,  was  deter- 
minable by  the  Constitution  itself.  In  oth- 
er words,  if  the  Constitution  was  in  force  at 
all  in  Hawaii,  prior  to  the  act  of  1900,  it  wai 
in  force  there  for  all  it  ordained,  in  respect, 
at  least,  of  the  guarantees  of  life  and  lib- 
erty. To  sustain  the  prosecution  of  Manki- 
chi  upon  the  ground  that  Congress  did  not 
intena  to  supersede  the  local  law  permitting 
a  *  verdict  in  criminal  cases  by  a  majority  of  |t4S] 
the  petit  jury,  but  did  intend  to  keep  such 
law  in  force  until  altered  or  abrogated  bj 
Congress,  is,  in  effect,  to  say  that,  if  Con- 
gress so  ordered,  persons  charged  with  crime 
in  Hawaii  could,  consistently  with  the  Con* 
stitution,  be  tried  before  a  single  judge.  It 
is  not  perceived  why  the  argument  based  up- 
on the  provision  as  to  customs  regulations 
does  not  lead,  logically,  to  such  a  result,  nor 
how  that  provision  can  have  any  bearing 
upon  the  present  case,  unless  it  be  that  the 
power  of  Congress  over  criminal  proceedings 
in  Hawaii,  involving  the  life  and  liberty  of 
a  freeman,  is  as  full,  comprehensive,  and 
complete  as  it  is  over  mere  customs  regula- 
tions. I  cannot  go  that  far  in  upholding  the 
power  of  Congress  over  what  some  aie 
pleased  to  call  our  "dependencies"  or  "out- 
lying possessions,"  and  the  "subjects"  then- 
in  residing. 

It  is  again  said  that  the  annexation  of  Ha- 
waii, and  the  transfer  of  its  sovereignty,  of 
whatsoever  kind,  to  the  United  States,  did 
not  so  incorporate  it  into  the  United  Statei 
as  to  make  the  Constitution  supreme,  in  cU 
respects,  in  that  newly  acquired  territoij. 
Ah  the  two  countries  desired  that  Hawaii) 
upon  annexation,  should  become  "an  inte^ 
part"  of  the  United  States ;  as  all  the  civil, 
military,  and  judicial  officers  of  Hawaii  were 
required  to  take,  and  did  take,  an  oath  of  al- 
legiance to  the  United  States;  as  Hawaii 
passed  under  the  "sovereign  dominion"  of 
the  United  States  and  became  subject  to  all 
valid  laws,  civil  and  criminal,  that  CongreO 
might  enact;  as  its  people  may  be  subjected 
to  punishment  for  any  crime  or  offense  com- 
mitted against  the  United  States ;  as  by  the 
authority  of  Hawaii  the  Hawaiian  flag  haj 
come  down,  and  in  its  place  that  of  the  United 
States  substituted ;  and  as  Hawaiians  cannot 
rightfully  invoke  for  their  protection  the  au- 
thority of  any  government  except  that  of  tb* 
United  States, — in  view  of  these  relation* 
between  the  two  countries,  it  is,  to  my  mind, 
inconceivable  that  Hawaii  was  not  so  far 
incorporated  into  the  United  States  that 
the  Constitution  waa  in  force  there,  after 
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the  passage  of  the  joint  resolution  of  1898, 
in  respect,  at  least,  of  those  personal  rights 
which  that  instrument  expressly  guarded 
r] against  infringement  *by  any  tribunal  de- 
riving authority  from  its  provisions. 

It  18  further  said  that  under  the  joint  res- 
olution of  1898  any  new  legislation  must 
eonform  to  the  Constitution  of  the  United 
States.  This  must  mean  that  after  the  pas- 
sage of  that  resolution  the  Constitution  was 
operative  in  Hawaii  to  prevent  new  legisla- 
tion inconsistent  with  its  provisions,  but  was 
not  operative  there  so  as  to  prevent  the  en- 
forcement of  local  enactments  or  regulations 
that  were  confessedly  in  violation  of  that 
instrument.  I  cannot  forbear  saying  that 
this  view  of  the  Constitution  is  most  ex- 
traordinary. It  does  not  commend  itself  to 
my  judgment.  I  had  supposed  that  when 
the  Constitution  came  into  operation  in  any 
country  or  over  any  }>eople,  all  local  laws, 
customs,  or  usages,  within  the  same  juris- 
diction, that  were  inconsistent  with  its  pro- 
visions, necessarily  ceased  to  have  any  legal 
force  whatever;  otherwise,  the  declaration  of 
the  Constitution,  that  it  was  the  supreme 
law  of  the  land,  would  be  meaningless. 

But  it  is  said  that  while  moatf  if  not  allf 
the  privileges  and  immunities  contained  in 
tho  Bill  of  Rights  of  the  Constitution  were 
intended  to  apply  **from  the  moment  of  an- 
nexation,** yet  the  two  rights  created  by  thd 
constitutional  provisions  as  to  grand  and 
petit  jurors  "are  not  fundamental  in  their 
nature,  but  concern  merely  a  method  of  pro- 
cedure." 

It  is  a  new  doctrine,  I  take  leave  to  say, 
in  our  constitutional  jurisprudence,  that  the 
framers  of  the  Constitution  of  the  United 
States  did  not  rec^ard  those  provisions,  and 
the  rights  secured  by  them,  as  fundamental 
in  their  nature.  It  is  an  indisputable  fact 
in  the  history  of  the  Constitution  that  that 
instrument  would  not  have  been  accepted  by 
the  required  number  of  states,  but  for  the 

Sromise  of  the  friends  of  that  instrument,  at 
lie  time,  that  immediately  upon  the  adop- 
tion of  the  Constitution^  amendments  would 
he  proposed  and  made  that  should  prevent 
the  infrinffement  by  any  Federal  tribunal  or 
agency,  of  the  rights  then  commonly  re- 
garded as  embraced  in  Anglo-Saxon  liber- 
ty; among  which  rights,  according  to  uni- 
versal belief  at  that  time,  were  tliose  se- 
cured by  the  provisions  relating  to  grand 
and  petit  juries.  Whatever  may  be  the  pow- 
|er  of  the  •states  in  rospoct  of  grand  and  petit 
juries,  it  is  firmly  settled  that  the  Consti- 
tution absolutely  forbids  the  trial  and  con- 
viction, in  a  Federal  civil  tribunal,  of  any 
one  charged  with  crime,  otherwise  than  upon 
the  presentment  or  indictment  of  a  grand 
jury,  and  the  unanimous  verdict  of  a  petit 
jury,  composed,  as  at  common  law,  of  twelve 
Jurors. 

In  Ex  parte  Milligan,  4  Wall.  120,  121,  18 
L.  ed.  295,  296,  the  accused,  not  in  the  Army 
of  the  United  States,  was  tried  by  a 
Federal  military  oouit-niartial  for  a  crime 
against  the  United  Stales,  alleged  to  have 
heen  committed  in  a  state  that  adhered  to 
the  Union,  and  he  was  denied  the  right  to 
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a  trial  by  jury.  This  court,  referring  to  the 
provisions  of  the  Federal  Constitution  re- 
Isting  to  criminal  offenses  and  proceedings, 
said :  "These  securities  for  personal  liberty, 
thus  embodied,  were  such  as  wisdom  and  ex- 
perience had  demonstrated  to  be  necessary 
for  the  protection  of  those  accused  of  crime. 
.  .  .  Time  has  proven  the  discernment 
of  our  ancestors;  for  even  these  provisions, 
expressed  in  such  plain  English  words  that 
it  would  seem  the  ingenuitv  of  man  could 
not  evade  them,  are  now,  after  the  lapse  of 
more  than  seventy  years,  sought  to  be 
avoided.  Those  great  and  ffood  men  foresaw 
that  troublous  times  would  arise,  when  rul- 
ers and  people  would  become  restive  under 
restraint,  and  seek  by  sharp  and  decisive 
measures  to  accomplish  enas  deemed  just 
and  proper;  and  that  the  principles  of  con- 
stitutional liberty  would  be  in  peril  unless 
established  by  irrepealable  law.  The  his- 
tory of  the  world  had  taughc  them  that  what 
was  done  in  the  past  mignt  be  attempted  in 
the  future.  The  Constitution  of  the  United 
States  is  a  law  for  rulers  and  people,  eoually 
in  war  and  in  peace,  and  covers  with  the 
shield  of  its  protection  all  classes  of  men, 
at  all  times,  and  under  all  circumstances. 
No  doctrine  involving  more  pernicious  con- 
sequences was  ever  invented  by  the  wit  of 
man  than  that  any  of  its  provisions  can  be 
suspended  during  any  of  the  great  exigencies 
of  government." 

In  Ex  parte  Bain,  121  U.  S.  1,  12.  13,  30 
L.  ed.  849,  853,  7  Sup.  Ct.  Rep.  781,  787,  the 
court,  referring  to  the  constitutional  pro- 
vision relating  to  grand  juries,  said:  "It 
is  never  to  be  forgotten  that,  in  the  construc- 
tion of  the  language  of  the  Constitution  here 
n>lied  on,  as,  indeed,  in  all  other  instances 
•where  construction  becomes  necessary,  we[246j 
are  to  place  ourselves  as  nearly  as  possible 
in  the  condition  of  the  men  who  framed  that 
instrument.  Undoubtedly  the  framers  of 
this  article  had,  for  a  long  time,  been  ab- 
sorbed in  considering  the  arbitrary  encroach- 
ments of  the  Crown  on  the  liberty  of  the 
subject,  and  were  imbued  with  the  common- 
law  estimate  of  the  value  of  the  grand  ju- 
ry as  part  of  its  system  of  criminal  juris- 
prudence. They,  thftrefore,  must  be  under- 
stood to  have  used  the  language  which  they 
did  .  .  in  the  full  sense  of  its  necessity 
and  of  its  value.  We  are  of  the  opinion  that 
an  indictment  found  by  a  grand  jury  was 
indispensable  to  the  power  of  the  court  to 
tr>'  the  petitioner  for  the  crime  with  which 
he  was  charged." 

In  Thompson  v.  Utah,  170  U.  S.  343,  349- 
351,  42  L.  ed.  1061,  1066,  1067,  18  Sup. 
Ct.  Rep.  020,  022,  023,  which  was  a  case 
arising  in  an  organized  territory,  the  ques- 
tion was  whether  the  jury  referred  to  in  the 
original  Constitution  of  the  United  States, 
and  in  the  6th  Amendment,  was  a  jury  con- 
stituted as  it  was  at  common  law  of  twelve 
persons,  neither  more  nor  less.  This  court 
said:  "When  Magna  Charta  declared  that 
no  freeman  should  be  deprived  of  life,  etc., 
*but  by  the  judgment  of  his  peers  or  by  the 
law  of  the  land/  it  referred  to  a  trial  by 
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twelve  juron.  .  .  .  When  Thompson 
committed  the  offense  of  grand  larceny  in 
the  territory  of  Utah, — which  was  under  the 
complete  jurisdiction  of  the  United  States 
for  all  pui'poses  of  government  and  legisla- 
tion,— the  supreme  law  of  the  land  required 
that  he  should  be  tried  by  a  jury  composed 
of  not  less  than  twelve  persons.  .  .  When 
Thompson's  crime  was  committed,  it  was  his 
constitutional  right  to  demand  that  his  lib- 
erty should  not  be  taken  from  him  except 
by  the  joint  action  of  the  court  and  the 
unanimous  verdict  of  a  jury  of  twelve  per- 
sons." 

Nevertheless,  it  is  contended  that  the  con- 
stitutional provisions  in  question  are  not 
fundamental  in  their  nature;  that  whether 
a  person  charged,  for  instance,  with  murder, 
shall  be  convicted  and  hung  pursuant  to  a 
verdict  rendered  by  a  majority  of  the  petit 
lury,  rather  than  bv  all  the  jurors,  is  only 
"a  method  of  procedure."  My  judgment  re- 
fuses assent  to  this  doctrine.  I  believe  it 
to  be  most  mischievous  in  every  aspect.  The 
provisions  as  to  erand  and  petit  juries  are 
[247  J  in  the  Constitution,  and  *the  mandatory 
eliaracter  of  that  instrument  ought  not  to 
be  disregarded.  What  tribunal,  deriving  its 
authority  from  the  United  States,  can  right- 
fully hold  them  to  be  immaterial?  Wheth- 
er those  provisions  are  fundamental  in  their 
nature  or  not,  no  Federal  civil  tribunal,  ex- 
isting under  the  Constitution,  and  under  a 
solemn  obligation  to  maintain  and  defend 
it,  can  properly  or  safely  ignore  them.  If 
the  local  law  under  which  Mankichi  was 
tried  and  convicted  was  contrary  to  any  pro- 
vision of  the  Constitution,  that  instrument 
should  have  been  respected,  whatever  the  na- 
ture of  such  provision. 

The  opinion  of  the  court  contains  observa- 
tions to  the  effect  that  some  persons,  here- 
tofore convicted  of  crime  in  the  Hawaiian 
courts,  will  escape  punishment  if  the  joint 
resolution  of  1898  is  so  interpreted  as  to 
nuike  Congress  mean  what,  it  is  conceded, 
tlic  words  "contrary  to  the  Constitution  of 
the  United  States"  naturally  import.  In 
the  eye  of  the  law,  that  is  of  no  consequence. 
The  cases  cited  by  the  court  fall  far  short  of 
sustaining  the  proposition  that  the  court 
may  rejed^  the  plain,  obvious  meaning  of  the 
words  of  a  statute  in  order  to  remedy  what 
it  deems  an  omission  by  Congress.  The  con- 
sequences of  a  particular  construction  may 
be  taken  into  account  only  when  the  words 
to  be  construed  are  ambiguous.  If,  after  the 
passage  of  the  joint  resolution,  the  local  au- 
thorities proceeded  in  the  prosecution  of 
crimes  under  municipal  laws  palpably  con- 
trary to  the  Constitution,  the  fault  was 
theirs.  They  were  informed  by  the  joint  res- 
olution of  1898,  by  the  Secretary  of  State, 
as  well  as  by  the  proclamation  of  President 
MoKinley,  announcing  the  annexation  of  Ha- 
waii to  the  United  States,  that  only  local 
legislation  not  contraxy  to  the  Constitution 
should  remain  in  force.  Their  fault  cannot 
justify  the  court  in  disregarding  tlie  express 
command  of  Congress  that  only  municipal 
legislation  that  was  consistent  with  the  Con- 
stitution should  remain  in  force  in  Hawaii. 
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If  the  accused  is  held  in  palpable  violatioD 
of  that  instrument,  we  cannot  shrink  from 
discharging  him  because  of  its  effect  upon 
convictions  in  other  cases.  We  must  inter* 
pret  the  law  as  it  is  written.  As  just  stated, 
the  doctrine  is  well  settled  that,  when  the 
meaning  of  a  statute  is  plain,  there  is  no 
room  for  interpretation.  The  *consequences[248 
are  for  the  lawmaking  power.  If  the  inten- 
tion of  the  legislature  "is  expressed  in  t 
manner  devoid  of  contradiction  and  ambi- 
guity, there  is  no  room  for  interpretation  or 
construction,  and  the  judiciary  are  not  at 
liberty,  on  considerations  of  policy  or  hard- 
ship, to  depart  from  the  words  of  the  stat- 
ute ;  that  they  have  no  right  to  make  exoep 
tions,  or  insert  Qualifications,  however  ab- 
stract justice  or  the  justice  of  the  particular 
case  may  seem  to  require  it."  Seagw.  Stat 
&  Const.  Law,  253,  328.  "We  are  bound  to 
take  the  act  of  Parliament  as  they  have 
made  it;  a  casus  omissus  can  in  no  case  be 
supplied  by  a  court  of  law,  for  that  would 
be  to  make  laws."  Jones  v.  Smart,  1  T.  B. 
44,  52.  "Arguments  drawn  from  impolicy 
or  inconvenience  ought  here  to  be  of  no 
weight.  The  only  sound  principle  is  to  de- 
clare ita  lex  soripta  esty  to  follow,  and  to 
obey.  Nor,  if  a  principle  so  just  and  conclu- 
sive could  be  overlooked,  could  there  well 
be  found  a  more  unsafe  guide  in  practice 
tlian  mere  policy  and  convenience."  Story, 
Const.  S  42G.  "I  shall  always  deem  it  a  du^ 
to  conform  to  the  expressions  of  the  legislt* 
ture,  to  the  letter  of  the  statute,  when  free 
from  ambiguity  and  doubt;  without  indulg- 
ing a  speculation  either  upon  the  impolicy 
or  the  nardship  of  the  law."  Mr.  Justice 
Chase,  in  Pvicsiman  v.  United  Statei, 
4  Dall.  30,  note,  1  L.  ed.  728,  note.  Wheo, 
therefore,  Congress,  in  words  of  perfect- 
ly clear  and  free  from  doubt,  declared  that 
the  municipal  legislation  of  Hawaii  not  con- 
trary to  the  Constitution  should  remain  in 
force,  does  not  the  court  usurp  the  function 
of  making  laws,  when  it  rules  that  certain 
municipal  legislation  of  Hawaii  was  io 
force,  although  it  was  manifestly  contraiy 
to  the  Constitution?  Can  it  depart  from  tbe 
plain,  distinct  words  of  the  statute,  upon 
any  ground  of  policy  or  to  remedy  an  omit- 
sion  by  Congress? 

1  am  of  opinion:  1.  That  when  the  an- 
nexation of  Hawaii  was  completed,  the  Con- 
stitution— without  any  declaration  to  that 
effect  by  Congress,  and  without  any  power  of 
Congress  to  prevent  it — became  the  supreme 
law  for  that  country ,  and,  therefore,  it  forbade 
the  trial  and  conviction  of  the  accused  for 
murder  otherwise  than  upon  a  presentment 
or  an  indictment  of  a  grand  jury,  and  by  the 
unanimous  verdict  of  a  petit  jury.  •2.  That[t*^l 
if  the  legality  of  such  trial  and  conviction 
is  to  be  tested  alone  by  the  joint  resolution 
of  1898,  then  the  law  is  for  the  accused,  be- 
cause Congress,  by  that  resolution,  abro- 
gated, or  forbade  the  enforcement  of,  aqy 
municipal  law  of  Hawaii  so  far  im  it  author 
r/.vd  a  trial  for  an  infamous  crime  otherwi^ 
than  in  tlie  mode  prescribed  by  the  Consti- 
tution of  the  United  States;  and  that  any 
other  construction  of  the  resolution  is  for* 
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bidden  by  its  clear,  unambiguous  words,  and 
is  to  make,  not  to  interpret,  the  law. 

The  judgment  of  the  District  CJourt  of  the 
United  States  for  Hawaii,  discharging  the 
accused,  should  be  affirmed. 


WILLIAM  L.  SNYDER,  Executor,  Plif.  in 

Err,, 

V. 

BERNARD  BETTMAN,  Collector. 
(See  S.  C.  Reporter's  ed.  249-260.) 

Oonatitutional  law — Federal  auoce8sion   taw 
on  hequeat  to  municipality. 

A  succession  tax  Imposed  under  the  authority 
of  the  act  of  Congress  of  June  13,  1898  (80 
Stat,  at  L.  448.  chap.  448,  U.  S.  Comp.  Stat. 
1901,  p.  2286),  upon  a  l>equest  to  a  munici- 
pality for  public  purposes.  Is  not  unconstitu- 
tional us  a  tax  upon  an  agency  of  the  state, 
since  such  tax,  l>elng  collected  from  the  prop- 
erty while  in  the  hands  of  the  executor,  who 
Is  required  by  |  30  of  that  act  to  liquidate  It 
"before  payment  and  distribution  to  the  leg- 
atees,*' cannot  be  regarded  as  a  tax  upon  the 
municipality,  although  it  may  operate  Incl- 
df'ntnlly  to  reduce  the  bequest  by  the  amount 
of  the  tax. 

[No.  230.] 

Avfjued  April  7,  8,  1908,    Decided  June  1, 
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IN  ERROR  to  the  Circuit  Court  of  the 
United  States  for  the  Southern  District 
of  Oliio  to  review  a  judgment  sustaining  a 
dcniurrer  to  a  petition  in  an  action  by  an 
executor  1o  recover  from  a  collector  of  in- 
ternal revenue  the  amount  of  a  succession 
tax  paid  under  protest  upon  a  legacy  he- 
queat lied  to  a  municipality  in  trust  for  pub- 
lic purposes.     Affirmed, 


Statement  by  Mr.  Justice  "Bro-wm 
This  was  an  action  brought  by  the  executor 
of  David  L.  Snyder  against  the  collector  of 
internal  revenue  to  recover  $22,000,  succes- 
sion tax  upon  a  legacy  of  $220,000  be- 
queathed to  the  city  of  Springfield,  Ohio,  in 
trust  to  expend  the  income  in  the  mainte- 
snnce,  improvement,  and  beautifying  of  a 
public  park  oi  the  city,  known  as  Snyder 
park,  including  any  extension  thereof  which 
said  city  might  acquire.  Such  tax  having 
been  paid  under  protest,  this  action  was 
brought  to  secure  a  refunding  of  the  same. 
I]  'A  demurrer  to  the  petition  having  been 
sustained  by  the  circuit  court,  and  final 
Judgment  entered,  the  case  was  brought  here 
by  writ  of  error. 

NoTK.—  Am  to  ttucrr.Hsion  tax  laws  f/rneraUy — 
see  notes  to  Re  Howe  (N.  Y.)  2  L.  R.  A.  8J.') ; 
WaJijico  V.  MyofR  (C.  ('.  S.  D.  N.  Y.)  4  L.  R. 
A.  171;  Com.  v.  Ferguson  (Pu.)  10  L.  R.  A. 
240:  Rv  Ronmlue  (N.  Y.)  12  L.  U.  A.  401  ;  Ma- 
fioiin  v.  Illinois  Trust  &  Sav.  Bank,  42  L.  ed.  H. 

At  to  limitations  on  taxing  power  from  mu- 
tual intlfpcndcncc  of  Fcth'ral  nnti  state  f/overn- 
mKntif — see   note   to   Grether   ▼.    Wrljfht,   23   C. 
C  A.  515. 
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Mr.  J.  E.  Bowman  arffued  the  cause  and 
filed  a  brief  for  plaintiff  m  error: 

The  tax  in  question  is  a  charge  umm  the 
legatee  for  the  privilege  ci  succeeding  to 
the  property. 

Knoiclton  ▼.  Moore,  178  U.  S.  60,  44  L. 
ed.  977,  20  Sup.  Ct.  Rep.  747;  Magoun  ▼• 
Illinois  Trust  d  Sav,  Bank,  170  U.  S.  283, 
42  L.  ed.  1037,  18  Sup.  Ct  Rep.  694. 

The  tax  is  an  excise  tax  levied  by  the  Fed- 
eral government  uposi  its  subjects,  the  peo- 
ple of  the  United  States,  for  the  privilege  of 
exercising  the  right  to  succeed  to  property 
under  the  laws  of  the  several  states. 

This  is  in  accord  with  the  elementary 
principles  of  taxation.  It  is  the  exaction 
of  money  or  services  from  individuals  as 
and  for  their  respective  shares  of  contribu- 
tion to  any  public  burden,  for  the  purpose 
of  enabling  the  government  to  execute  and 
discharge  its  functions. 

25  Am.  &  Eng.  Enc.  Law,  12. 

It  is  a  contribution  imposed  by  govern- 
ment on  individuals  for  the  services  of  the 
state. 

Miller,  Const,  p.  235. 

Taxation  implies  tribute  from  the  gov- 
erned to  some  form  of  sovereignty. 

West  Hartford  v.  Hartford  Water  Comra, 
44  Conn.  360. 

Taxation  is  a  charge  levied  by  the  sov- 
ereign power  upon  the  property  of  its  sub- 
jects. It  is  not  a  charge  upon  its  own  prop- 
erty, nor  upon  property  over  which  it  has 
no  dominion.  This  excludes  the  property 
of  the  state,  whether  lands,  revenues,  or 
other  property,  and  the  property  of  the 
United  States. 

People  V.  McCreery,  34  Cal.  432;  Van 
BrocUin  v.  Anderson,  117  U.  S.  151,  29  L. 
ed.  845,  6  Sup.  Ct.  Rop.  670. 

No  state  has  any  power  to  impose  an  in- 
come tax  upon  the  salary  of  an  oiricer  of  the 
United  States. 

Dobbins  v.  Erie  County,  16  Pet.  435,  10 
L.  ed.  1022. 

The  United  States  has  no  power  to  impose 
an  income  tax  upon  the  salary  of  a  state 
officer. 

Buffington  v.  Day,  11  Wall.  113,  20  L.  ed. 
122. 

Congress  did  not  intend  by  the  internal 
revenue  laws  to  tax  jjroperty  belonging  to 
the  states,  or  to  municipal  corporations. 

United  States  v.  Baltimore  i  0.  R.  Co, 
17  Wall.  322,  21  L.  ed.  597. 

The  power  to  levy  taxes,  or  to  impose 
as.sessments  for  benefits,  can  only  be  exer- 
cised on  the  governed,  and  not  on  the  gov- 
erning power,  whether  state  or  Federal. 

Van  Brocklin  v.  Anderson,  117  U.  S.  161, 
29  L.  ed.  845,  6  Sup.  Ct.  Rep.  670 ;  Fagan  v. 
Chicago,  84  111.  227. 

The  United  States  has  no  power  under  the 
Constitution  to  lax  either  the  instrumental- 
ities or  the  propjcrty  of  a  state. 

Pollock  v.  Farmers'  Loan  d  T,  Co,  157 
U,  S.  584,  39  L.  ed.  820,  15  Sup.  Ct,  Rep. 

G73. 

Assistant  Attorney  Oetwral  Beek  argued 
tlie  cause  and  filed  a  brief  for  defendant  in 
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The  tax  impoeed  by  the  war-revenue  act 
is  not  imposed  upon  the  property  of  the  city 
of  Springfield,  but  upon  the  estate  of  David 
L.  Snyder,  and  his  bequest  did  not  become 
the  property  of  the  city  of  Springfield  until 
after  it  had  been  diminished  by  the  payment 
of  the  tax. 

United  States  v.  Perkins,  163  U.  S.  628, 
41  L.  ed.  288,  16  Sup.  Ct  Rep.  1073. 

The  Federal  government  has  a  right  to 
impose  upon  the  assets  of  decedent  a  tax 
beiore  its  transmission  to  the  legatee. 

Plummer  v.  Coler,  178  U.  S.  115,  44  L. 
ed.  098,  20  Sup.  Ct.  Rep.  774;  Murdoch  v. 
M'ard,  178  U.  S.  139,  44  L.  ed.  1009,  20  Sup. 
Ot.  Rep.  775;  Knowlton  v.  Moore,  178  U.  S. 
41,  44X1.  ed.  969,  20  Sup.  Ct.  Rep.  747. 

Mr.  Justice  Brown  delivered  the  opinion 
of  the  court: 

This  case  involves  the  single  Question 
whether  it  is  within  the  power  of  the  Fed- 
oral  government,  and  within  the  spirit  of 
the  act  of  Congress  of  June  13,  1898  (30 
Stat,  at  L.  448,  chap.  448,  U.  S.  Comp.  Stat 
1901,  p.  2286),  to  impose  a  succession  tax 
upon  a  bequest  to  a  municipal  corporation 
oi  a  state  for  a  corporate  and  public  pur- 
po.se. 

Tlie  case  is,  to  a  certain  extent,  the  con- 
verse of  those  of  the  United  States  v.  Per- 
kins.  163  U.  S.  G25,  41  L.  ed.  287,  10  Sup. 
Ct.  Rep.  1073,  and  Plummer  v.  Coler,  178  V. 
S.  115,  44  L.  ed.  998,  20  Sup.  Ct.  Rep.  774. 
In  the  first  of  these  we  held  it  to  be  within 
the  competency  of  the  state  of  New  York  to 
impose  a  similar  tax  upon  a  bequest  to  the 
Federal  government,  incidentally  deciding 
that  the  inheritance  tax  of  the  state  was  "in 
reality  a  limitation  upon  the  power  of  a 
testator  to  becjueath  his  property  to  whom 
he  pleases,  a  declaration  that,  in  the  ex- 
ercise of  tliat  power,  he  shall  contribute  a 
certain  percentage  to  the  public  use;"  and 
(2)  that  the  tax  was  not  a  tax  upon  the 
property  itself,  but  upon  its  transmission  by 
will  or  descent.  In  Plummer  v.  Coler  we 
lield  the  incidental  fact  that  the  property 
bequeathed  is  composed  in  whole  or  in  part 
of  Federal  securities  did  not  invalidate  the 
state  tax  or  the  law  under  which  it  was  im- 
posed, although  it  was  accepted  as  undenia- 
ble that  the  state  could  not,  in  the  ^ercise 
of  the  power  of  taxation,  tax  obligations  of 
the  United  States,  and,  correlatively,  that 
bonds  issued  by  a  state,  or  under  its  au- 
thority by  its  municipal  bodies,  were  not 
taxable  by  the  United  States. 

It  is  insisted,  however,  that  the  case  un- 
der consideration  is  distinguished  from  those 
above  cited,  in  the  fact  that  the  inheritance 
tax  of  New  York  was  but  a  condition  an- 
nexed to  the  power  of  a  testator  to  dispose 
[251  ]of  his  property  by  will,  and  •that  such  pow- 
er, being  purely  statutory,  the  state  has  the 
right  to  annex  such  conditions  to  it  as  it 
pleases.  The  case,  then,  really  resolves  it- 
self into  the  question  whether  the  author- 
ity to  lay  a  succession  tax  arises  solely  from 
the  power  to  regulate  the  descent  of  proper- 
ty, or,  as  well  from  the  independent  general 
power  to  tax,  or,  as  expressed  in  the  Consti- 
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tution,  art.  I,  S  8,  "to  lay  and  collect  taxes, 
duties,  imposts,  and  excises."  The  difficulty 
with  this  proposition  of  the  plaintiff  is  that 
it  proves  too  much.  If  it  be  true  that  the 
right  to  impose  such  taxes  arises  solely  from 
the  right  to  regulate  successions,  then  a  de- 
nial of  such  right  goes  to  the  whole  power 
of  the  government  to  impose  a  succession 
tax,  irrespective  of  the  question  whether  the 
legacy  is  made  to  a  private  individual  or  to 
an  agent  of  the  state,  and  the  cases  in  this 
court  upholding  the  power  of  the  Federal 
government  to  lay  such  tax  were  wrongly 
decided. 

That  question  was    exhaustively    consid- 
ered by  this  court  in  Knotclton  v.  Moort, 
178  U.  S.  41,  44  L.  ed.  969,  20  Sup.  Ct.  Rep. 
747,  in  which  the  constitutionality  of  thu 
law  was  attacked  upon  four  grounds:    (1) 
That  the  taxes  imposed  were  direct  taxes, 
and  not  apportioned  according  to  the  pop- 
ulation;  (2)  if  not  direct,  they  were  levied 
on  rights  created  solely  by  a  state  law,  de- 
pending for  their  continued  existence  on  the 
consent  of"  the  several  states ;    ( 3 )   because 
they  were  not  uniform  throughout  the  Unit- 
ed States;   (4)  that  the  rate  of  tax  was  de- 
termined by  the  aggregate  amount  of  the  pe^ 
sonal  estate  of  the  deceased,  and  not  by  the 
sum  of  the  legacies  or  distributive  shares. 
It  was  held,  following  the  cases  of  United 
States  V.  Perkins,  103  U.  S.  025,  41  L.  ei 
287,  16  Sup.  Ct.  Rep.  1073,  and  Magoun  t. 
Illinois  Trust  d  Sav.  Bank,  170  U.  S.  283, 
42  L.  ed.  1037,  18  Sup.  Ct.  Rep.  594,  that  an 
inheritance  tax  was  not  one  upon  property, 
but  upon  the  succes^on.     The  question  in- 
volved here,  as  to  the  power  of  Congress  to 
levy  a  succession  tax,  was  considered,  and 
it  was  said  by  Mr.  Justice  White  (p.  56,  L 
ed.  p.  975,  Sup.  Ct.  Rep.  p.  753) :  "The  propo- 
sition that  it  cannot  rests  upon  the  assump- 
tion that,  since  the  transmission  of  property 
by  death  is  exclusively  subject  to  tne  regu- 
lating authority  of  the  several  states,  there- 
fore the  levy  by  Congress  of  a  tax  on  inheri- 
tanoes  or  legacies  in  any  form  is  beyond  the 
power  of  Congress,  and  is  an  interference  Iff 
the  national  government   *with   a   matter[MI 
which  falls  alone  within  the  reach  of  stake 
legislation."    This     proposition     was     pro* 
nounced  a  fallacy  (p.  59,  L.  ed.  p.  977,  oiw. 
Ct.  Rep.  p.  755) :  "In  legal  effect,  then,  tils 
proposition  upon  which  the  Argument  rests ii 
that  wherever  a  right  is  subject  to  exclusive 
regulation,  by  either  the  government  of  the 
United  States  on  the  one  hand  or  the  seve^ 
al  states  on  the  other,  the  exercise  of  such 
rights  as  regulated  can  alone  be  taxed  by 
the  government  having  the  mission  to  r^ 
ulate."  In  this  connection  was  cited  the  pol^ 
er  of  the  states  to  tax  imported  goods  after 
they  had  been  commingled  with  the  general 
property  of  the  state,  as  well  as  vehides  en* 
gaced  in  interstate  commerce. 

Continuing,  it  was  further  said  (page  60f 
L.  ed.  p.  977,  Sup.  Ct.  Rep.  p.  755) :  "B 
cannot  oe  doubted  that  the  argument,  whcs 
reduced  to  its  essence,  demonstrates  its  owl 
unsoundness,  since  it  leads  to  the  neoessaiy 
conclusion  that  both  the  national  and  stats 
sovernments  are  devested  of  those  powers  of 
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taxation  which,  from  the  foundation  of  the 
^vemment,  admittedly  have  belonged  to 
them.  .  .  .  Under  our  constitutional 
lyatem,  both  the  national  and  the  state  gov- 
ernments, moving  in  their  respective  orbits, 
huxe  a  common  authority  to  tax  many  and 
iiverse  objects,  but  this  does  not  cause  the 
exercise  of  its  lawful  attributes  by  one  to 
be  a  curtailment  of  the  powers  of  govern- 
ment of  the  other,  for  if  it  did  there  would 
practically  be  an  end  of  the  dual  system  of 
government  which  the  Constitution  estab- 
lished." 

This  case  must  be  regarded  as  definitely 
establishing  the  doctrine  that  the  power  to 
tax  inheriUinces  does  not  arise  solely  from 
the  power  to  regulate  the  descent  of  prop- 
erty, but  from  the  general  authority  to  im- 
pose taxes  upon  all  property  within  the  ju- 
risdiction of  the  taxing  power.  It  has  usual- 
ly happened  that  the  power  has  been  exer- 
cised by  the  same  government  which  regu- 
lates the  succession  to  the  property  taxed; 
but  this  power  is  not  destroyed  by  the  dual 
character  of  our  government,  or  by  the  fact 
that,  under  our  Constitution,  the  devo- 
lution of  property  is  determined  by  the  laws 
of  the  several  states. 

The  principles  laid  down  in  Knoiclton  v. 
Moore  were  reiterated  in  Murdoch  v.  Ward, 
178  U.  S.  139,  44  L.  ed.  1009,  20  Sup.  Ct. 
Rep.  775,  although  the  case  was  decided  up- 
on the  authority  of  Plummcr  v.  Coler. 

If  it  be  true  that  it  is  beyond  the  power 
|of  Congress  to  impose  *an  inheritance  tax 
because  the  descent  of  property  is  regulated 
by  state  statutes,  it  would  be  diflicult  to 
support  its  power  to  impose  stamp  taxes  up- 
on commercial  and  legal  instruments,  since 
the  conveyance,  regulation,  and  transmission 
of  all  property  is  governed  by  the  laws  of 
the  several  states.  Particularly  would  tins 
be  so  with  reference  to  stamp  duties  imposed 
npon  documents  connected  with  the  devolu- 
tion of  the  property  of  a  deceased  person. 
And  yet,  as  stated  in  Knoiclton  v.  Moore 
(page  60,  L.  ed.  p.  973,  Sup.  Ct.  Rep.  p. 
761)  Congress,  as  early  as  1797,  imposed  a 
etamp  duty  [1  Stat,  at  L.  527,  chap.  11], 
not  only  upon  receipts  or  other  discharges 
for  or  on  account  of  any  legacy,  or  for  a 
share  of  personal  estate  divided  under  the 
statute  of  distributions,  proportioned  to  the 
amount  of  the  legacy  or  such  distributive 
share,  but,  in  the  internal  revenue  act  of 
1862  (12  Stat,  at  L.  432,  483,  chap.  119, 
U.  S.  Comp.  Stat.  1901,  p.  186),  a  tax  was 
imposed  upon  the  probate  of  wills  and  let- 
ters of  administration,  proportioned  to  the 
value  of  the  estate.  Not  only  this,  but  the 
same  statute  imposed  a  tax  upon  writs,  or 
other  original  process,  bv  which  suits  are 
eoromenced  in  any  court  ol  record,  exempting 
only  processes  issued  by  justices  of  the  peace, 
or  in  suits  begun  by  the  United  States  or 
any  state.  This  act  was  treated  as  appli- 
cable to  the  state  courts,  although  its  consti- 
tutionality may  well  be  doubted. 

Referable  to  the  same  principle  is  the  pow- 
er of  Congress  to  tax  occupations  which  can 
only  be  carried  on  by  permission  of  the  state 
anthorities  and  under  conditions  prescribed 
190  U.  S.        U.  S.,  Book  47. 


by  its  laws, — such,  for  instance,  as  the  pro- 
fession of  a  lawyer  or  physician,  or  the  bus- 
iness of  dealing  in  spirituous  liquors,  for 
which  licenses  are  required  under  the  laws 
of  nearly  all  the  states.  While  the  power  of 
Congress  to  impose  such  taxes  may  never 
have  been  expressly  affirmed  by  this  Vourt, 
it  does  not  seem  to  have  been  seriously  ques- 
tioned, and  is  a  legitimate  inference  from 
McOuire  v.  Massachusetts,  3  Wall.  387,  18 
L.  ed.  226;  License  Tax  Cases,  5  Wall.  462, 
18  L.  ed.  497;  Pervear  v.  Massachusetts y  5 
Wall.  475,  18  L.  ed.  608;  and  Royall  v.  Vir- 
ginia, 116  U.  S.  572,  580,  29  L.  ed.  735,  737, 
6  Sup.  Ct.  Rep.  510.  See  also  Ould  v.  Rich- 
mond,  23  Gratt.  464,  14  Am.  Rep.  139; 
Humphreys  v.  Norfolk,  25  Gratt.  97. 

Conceding    fully    that    Congress    has    no 
power  to  impose  a  burden  upon  a  state  or 
its  municipal  corporations,  the  question  *  in  [254] 
each  case  is  whether  the  tax  is  airect  or  in- 
cidental; since  we  have  had  frequent  occa- 
sion to  hold  that  the  imposition  of  a  tax 
may  indirectly  affect  the  value  of  proper- 
ty to  the  amount  of  the  tax  without  being 
legally  objectionable  as  a  direct  burden  up- 
on such  property.  Thus,  in  Van  Allen  v.  The 
Assessors,  3  Wall.  573,  sub  nom.  Churchill 
V.  Utica,  18  L.  ed.  229,  we  held  it  to  be  with- 
in   the    power    of    the    states    to    tax    the 
shares  of  national  banks,  though  a  part  or 
the  whole  of  .the  capital  of  such  bank  were 
invested  in  national  securities  exempt  from 
taxation,  upon  the  ground  that  the  taxa- 
tion of  the  shares  was  not  a  taxation  of 
the  capital.    So  a  tax  upon  deposits  was  up- 
held, though  such  deposits  were  invested  m 
United  States  securities.     Society  for  Sav- 
ings V.  Coite,  6  Wall.  594,  18  L.  ed.  807; 
Provident   Inst,   for   Savings   v.   Massachu- 
\sctts,  6  Wall.  611,  18  L.  ed.  907;  Hamilton 
Mfg.  Co.  V.  Massachusetts,  6  Wall.  632,  18 
L.  ed.  904.    The  same  principle  was  extended 
to  a  statute  of  New  York,  imposing  a  tax 
upon  corporations  measured    by    its    divi- 
dends, though  such  dividends  were  derived 
from  interest  upon  government  bonds.  Home 
Ins.  Co.  V.  'Sew  York,  134  U.  S.  594,  33  L. 
ed.  1025,  10  Sup.  Ct.  Rep.  593.    As  the  tax 
in  the  case  under  consideration  is  collected 
from  the  property  while  in  the  hands  of  the 
executor  (§30),  who  is  re(]uired  to  liquidate 
it  "before  payment  and  distribution  to  the 
legatees,"  we  do  not  regard  it  as  a  tax  up- 
on the  municipality,  though  it  may  operate 
incidentally  to   reduce  the  beauest  by   the 
amount  of  the  tax.     Such  inciaental  effects 
are  common  to  many,  if  not  all,  forms  of 
taxation, — indeed,  it  may  be  said  generally 
that  few  taxes  are  wholly  paid  by  the  per- 
son upon  whom  they  are  directly  and  pri- 
marily imposed. 

Having  determined,  then,  that  Congress 
has  the  power  to  tax  successions;  that  the 
states  have  the  same  power,  and  that  such 
power  extends  to  bequests  to  the  United 
States,  it  would  seem  to  follow  logically  that 
Congress  has  the  same  power  to  tax  the 
transmission  of  property  by  legacy  to  states 
or  their  municipalities,  and  that  the  exer- 
cise of  that  power  in  neither  case  conflicts 
with  the  proposition  that  neither  the  Fed- 
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era!  nor  the  aUte  gofennneiit  cfts  Uz  ths  r.  Baltimora  d  0.  R.  Co.  IT  Wall.  322,  332, 

propert7  or  kgencieB  of  the  other,  since,  as  !1  L.  «d.  697,  601." 

lepeatedlj  held,  the  tuea  imposed  are  not        It  Is  true  that  in  United  Btate»  v.  Perkittt, 

upon  proper^,  but  upon  the  right  to  sue-  163  U.  S.   625,  41  U  ed.  287,   16  Sup.  CL 

eeed  to  propertj.  Rep.  1073,  end  Plttmmar  t.  Coler,  ITS  U.  S. 

If  the  position  of  tbe  plaintiff  be  sound,  it  il6,  44  L.  ed.  S9B,   20  Sup.  Ct.   Rep.   774, 

[S65]will  coftte  to  paas  'that,  with  the  same  pow-  it  was  held  in  the  one  case  that  an  inher- 

er  to  tax  the  suhject-matter,  i.  e.,  the  trana-  itance  tax  of  the  state  of  New  York  could 

niisBion  of  the  property,  the  Btates  are  com-  lia  taken    out   of    a   bequest  to  the  United 

patent  to  limit  the  amount  of  bequests  to  States,  and  in  the  other  that  a  bequest  of 

the  Federal  government  by    requiring    the  irands  of  the  United  States  waa  subject  to  a 

prepayment  of  a  aucceaaion  tax  aa  a  coudi-  jtute  inheritance  tax.    It  is  also  true  that  in 

tion  precedent  to  the  transmission    of    the  KnowUon  v.  Moore.  178  U.  S.  41,  44  L.  ed. 

prnpertT,  while  Congress  is  impoUnt  to  ac-  jqq,  20   Sup.   Ct.  Rep,   747.  it  was  decided 

oomplish  the  same  reault  with  respect  to  that  the  United  SUt««  had  the  power  to  im- 

legacies  to  atates  or  their  agents.     We  are  poge   an   inheritance   tax.     But   the   ruling 

reluctant  to  admit  the  inferiority  of  Con-  [„  „one  of  these  eases,  in  my  opinitw,  »us- 

gresB  in  that  particular.  tain,   the   decision   now   made.     The  power 

The  judgment    of    the    OtrouU    Court    *»  of     the    staU    of    New    York,   which   was 

Iherefort  affirmed.  upheld    in    both    the    Perkina    and    Coler 

,     ..       _  ..         .,1       .  lenses,  rested  not  simply  on  the  authority  of 

.."';^'I"i'V'*  .^il?;.*"''    ?";!?"    f  ".'■'"■  """t  ataU  to  impose  an  inheritance  tax,  but 

Mr.  CJief  Juatica  PmUer,  and  Mr.  Justice  „„(,„   Us  admitted    right    to    regulate   the 

PeoUam.  disaenting:       .   ,         ,  ^^  _^  transmission  or  receipt  of  property  by  death. 

It  IB  conceded  in  the  opinion  of  the  court  on  the  other  hand,  the  right  of  the  Umled 

that  the  bequest  upon  which  it  is  sought  to  gutes  to  levy  an  inheriUnce  Ux,  which  wai 

levy  the  United  States  inhenUnoe  tai  wae  upheld  in   Knoutton  v.    ifoore.    was    baaed 

made  to  a  municipal  corporation  for  a  pub-  g^lely  upon  the  power  of  the  United  Slste< 

lie.  that  IB,  a  governmental,  purpose.     This  to  tax,  and  that  case,  therefore,  conveys  no 

being  the  admitted   premiw,  I  cannot  give  intimation   that  there  is  nuthoritv    in    tht 

my  assent  to  the  proposition  that  the  tax  u„ited  States  to  levy  an  inheriUnM  tax  up- 

can  be  imposed.     Notliing  is  better  settled  „„  ^n  object  which  it   Ims  no  po«er  under 

than  that  the  United  States  has  no  power  to  the  Constitution  to  tax  nt  nil,  either  dii«ctlT 

Ux  the  governmental  attributes  of  the  sUtea,  ^^  indirectly,     Tlie  distinction   between  tlif 

and  that  municipal  corporations  are  agenciea  t^,.^^  th^t  U,  between  the  broader   power  of 

of  the  sUtes.  and  not  subject,  aa  to  their  ,  gtate,  resulting  from  its  aiitlioritv  not  on- 

puhlie  righta  and  dutiM,  t«  direct  or  indirect  |y  to  Ux  but  also  to  regulate  tlic  transiiiis- 

trtxation  by  the  United  States.    The  doctrine  ^i^a  or  ,,e„ipt  of  property  by  death,  and  the 

has  nowhere  been  more  clearly  BtAt«d  than  in  n„„ower  power,  that  it,  of  Uxntion  alone. 

Pollock  V.   former!    Loan  d   T.   Co.    157    U.  „»„(■.(»    in     the    fnt-iTnnipiif     of    tlip     I'nifi^l 

S.  4|8,  583   5.4   J9  L   ri   IS.,  820,  1?  Buj.  SS,  ™"'|,S.™:tal  =..U„  *W 

Ct.  Rep.  073,  60O.     In  that  ease,  despite  the  ,o„  ^   Houre    178  U   S   nt  im-e  57    44  L  ed. 

division  of  opinion  on  other  questions,  the  ,t  p.'  970,  and  20  Sup.  «,  Rep.  at  p.  Vsi. 

court  was  unanimous  in  holding  that,  in  any  Moreover,   attention   was  specially   directed 

event,  income  aubiect    to    t*xation    by    the  ^^  t^e  obvious  distinction  between  the  tw 

United  SUtes  could  not  include  interest  de-  on  page  ss,  1,.  ed.  p.  U77,  Sup.  Ct.  Rep.  p. 

rived  from  municipal  bonds,  because  to  in-  754   ^^,|,n,e  n  ^-ag  gaij; 
elude  such  interest  in  income  subject  to  tax-       ..qj  ^^,,,,3^^  ;„  considering  the  power  of 

ation  would  amount  at  least  to  an  indirect  coiil'Its*i  to  imiiose  "death  duties,  we  eliini  [»fl 

charce   upon  a  state  government*'   wncy.  „^^^  „i]  tliought  of  a  greater  privilege  to  do 

Speaking  through  Mr.  Chief  Justice  Puller,  ^  ^J,^„  e^i^ts  03  to  any  other  form  of  tax*- 

the  court  said:  tion,  aa  the  right  to  regulate  successions  is 

"The  Constitution  conUmplatea  the  inde-  j^^tej  ;„  tii^  states,  and  not  in  Congress." 
pendent   exercise   by    the    nation    and    the        So  also,  the  difference  between  the  two  had 

atate,  severally,  of  their  constitutional  pow-  [^^^   previously   accentuated   in   Uagoun  r. 

"■■  niinoia  7'n.ai  d  Hav.  Bank,  170  U.  S.  28:, 

■As  the  states  cannot  tax  the  powers,  the  288,  42  L.  ed,   1040.   18  Sup.  Ct.  Rep.  391, 

operations,   or  the   property  of   the   United  xhere  is  do  confusion  between  the  two  elasats 

[S56]States,  nor  the  means  which  they  employ  *to  of  pases,  and  no  room  in  reason  seems  to  mt 

carry  their  powera  into  execution,  so  it  has  to   exist   for    the    assumption    that    thingi 

b(*n   held   that  the  United   SUtes  have  no  „i,icb  are  diftcrent  are  nevertheless  one  and 

power  under  the  Constitution  to  Ux  either  tin-  same.     On  the  contrary,  to  my  mind  it 

the  instrumenUiitiea  or  the  property  of  a  appears  that  misoonoeption  will   ne<«<sarilr 

sUte,  be   caused   by   confounding   wholly   Jiffeieat 

"A  municipal  corporation  is  the  represent-  [jowers  and  from  supposing  that,  because  S 

ftttve  of  the  state,  and    one   of    the  inatru-  p:iiticular  result  is  justineil  where  a  sped- 

menfolilies  of  the  state  government.     It  was  lit'il  power  p.\i»tn.  tl>c  suiiie  consequence  must 

long  ago  determined  that  the  property  and  nhtain  where  the   ]>ower  u|>on  which  it  de- 

nvemii^  of  municipal  corporations  are  not  (Kiid^   is  nnnling.     Certainly,   I   assume,  it 

Kiihjcctn  of  Federal  taxation,     Tht  Collecloi  cannot  be  said  because  a  state  has  the  rigU 

V.  Dafj.  II  Wall,  ll;l.  124.  sub  nom.  Huffiuii-  \i>   ii^Kiiiiitc      succcssiona  and.  therefore,  tf 
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the  United  States,  hence,  also,  the  United 
States  must  have  power,  by  regulating  suc- 
cessions, to  prevent  property  from  passing 
by  death  to  a  state  or  its  governmental  agen- 
cies. And  yet,  in  my  opinion,  this  is  the 
logical  consequence  of  the  doctrine  that  be- 
cause the  states  may,  in  virtue  of  an  aufhor- 
ity  belonging  to  them,  accomplish  a  particu- 
lar result  as  regards  the  United  States, 
therefore  the  United  States  must  have  the 
right  to  bring  about  the  same  thing  as  to 
the  states.  The  United  States  not  possess- 
ing, as  the  states  do,  the  right  to  regulate 
succeBsions,  when  the  United  States  calls  in- 
to play  its  taxing  power  over  the  subject  of 
the  passage  or  receipt  of  property  by  death, 
the  extent  of  its  authority  is  to  be  measured 
■olely  by  the  scope  of  the  taxing  power  con- 
ferred by  the  Constitution.  When,  on  the 
contrary,  the  state  imposes  a  burden  upon 
the  passage  or  receipt  of  property  by  death, 
its  right  to  do  so,  if  not  sustainable  by  the 
exercise  of  the  taxing  power,  finds  ade- 
quate support  in  the  authority  vested  in  it 
to  regulate  the  transmission  or  receipt  of 
property  on  the  occasion  of  death.  This  was 
clearly  pointed  out  in  United  States  v.  Per- 
kins, 163  U.  S.  630,  41  L.  ed.  289,  16  Sup.  Ct. 
Rep.  1075,  where  it  was  said:  "The  legacy 
becomes  the  property  of  the  United  Stateis 
only  after  it  has  suffered  a  diminution  to 
jtlio  amount  of  the  tax,  and  it  is  *only  upon 
this  condition  that  the  legislature  assents 
to  a  bequest  of  it."  Nor  do  I  see  the  force 
of  the  suggestion  that,  as  the  tax  in  question 
is  imposed  upon  the  property  in  the  hands 
of  "the  executor  before  payment  and  distri- 
bution to  the  legatees,  it,  therefore,  cannot 
be  regarded  as  tax  upon  the  right  of  the 
municipality  to  receive  the  legacy.  It  was 
held,  after  great  deliberation,  in  Knowlton 
V.  J/oore,  178  U.  S.  41,  44  L.  ed.  969,  20  Sup. 
Ct.  Rep.  747,  that  the  inheritance  taxes  lev- 
ied by  the  act  of  Congress  were  not  imposed 
on  the  estate  of  the  decedent,  but  were  laid 
on  the  passing  of  the  legacies,  and  on  noth- 
ing else.  It  cannot  be  tne  intention  now  to 
bring  about  the  confusion  which  must  arise 
from  overthrowing  this  settled  doctrine, 
since  it  is  conceded  that  the  only  question 
for  decision  is  the  right  of  Congress  to  im- 
pose a  succession  tax  upon  the  bequest  to  a 
municipal  corporation,  for  a  public  purpose. 
It  being  admitted  that  such  is  the  question 
for  decision,  I  do  not  perceive  how  that  ques- 
tion can  be  solved  by  saying  that  the  tax 
is  not  on  the  passing  of  the  bequest  to  the 
municipality,  but  is  imposed  on  the  estate 
in  the  hands  of  the  executor  before  the  mu- 
nicipality receives  its  legacy.  It  was  not 
only  directly  held  in  Knowlton  v.  Moore  that 
the  tax  was  on  the  transmission  or  the  re- 
ceipt of  the  legacy  occasioned  by  death,  and 
was  therefore  not  on  the  property,  not  on 
the  estate,  not  on  the  executor,  but  that  it 
wa."*  also  held  to  be  a  burden  imposed  on 
the  recipient.  The  court  said  (p.  60,  L.  ed. 
p.  977.  Sup.  Ct.  Rep.  p.  755)  : 

"Certainly,  a  tax  placed  upon  an  inheri- 
tance or  legacy  diminishes,  to  the  extent  of 
the  tax,  the  value  of  the  right  to  inlicrit  or 
receive,  but  this  ii  a  burden  cast  upon  the 
190  U.  8. 


recipient,  and  not  upon  the  power  of  the 
state  to  regulate." 

This  conclusion  was  absolutely  essential 
to  the  construction  of  the  statute  which  was 
sustained  in  Knoiclton  ▼.  Moore,  I  do  not 
perceive  how  it  can  be  now  held  that  the 
tax  is  valid  because  it  is  on  the  estate  in 
the  hands  of  the  executor  and  not  a  burden 
on  the  recipient,  when  the  ease  of  Knowlton 
V.  Moore,  which  explicitly  holds  to  the  con- 
trary, is  expressly  approved.  It  is,  however, 
suggested  that  the  tax  is  only  incidentally 
on  the  right  of  the  corporation  to  receive, 
and  therefore  is  valid.  If  "incidentally"  is 
intended  to  refer  to  the  subject  upon  which 
the  tax  is  levied,  then  the  proposition,  in 
my  *opinion,  only  reiterates  the  misconcep-[250J 
tion  to  which  attention  has  been  previously 
called,  and  it^  besides,  conflicts  with  the  con- 
ceded premise  that  the  question  for  decision 
is  whether  a  tax  can  be  validly  imposed  on 
the  right  of  a  municipal  corporation  to  take 
a  legacy.  Such  cannot  be  the  question  if 
there  is  no  such  question  in  the  case.  If  the 
term  "incidentelly"  conveys  the  thought  that 
the  tex  is  only  indirectly  on  the  corpora- 
tion's right  to  take  the  bequest,  and  tnere- 
fore  it  may  be  lawfully  imposed,  the  doc- 
trine overthrows  the  rule  announced  by 
Chief  Justice  Marshall  in  M*Gulloch  v.  Mary- 
land, 4  Wheat.  316,  4  L.  ed.  579,  and  reiter- 
ated in  numberless  cases  since  that  decision, 
to  the  effect  that  where  there  is  a  want  of 
constitutional  power  to  tax  a  particular  ob- 
ject, neither  a  direct  nor  an  indirect  tax  can 
be  imposed  since  the  power  to  tax  is  the 
power  to  destroy.  It  to  me  seems  that  the 
tax  here  in  question  bears  more  directly  up- 
on the  right  of  the  corporation  to  teke  the 
bequest  than  did  the  tax  which  was  con- 
demned in  M'Cullooh  v.  Maryland.  Assur- 
edly, the  inclusion,  in  income  subject  to  tex- 
ation,  of  an  amount  derived  from  interest 
on  municipal  bonds,  is  less  directly  on  the 
bonds  than  is  the  tax  in  this  case  on  the 
right  of  the  municipality  to  take;  and  yet, 
as  I  have  said,  in  Pollock  v.  Farmers*  Loan 
<G  T.  Co.  the  tax  on  an  income  made  up  in 
part  of  interest  on  a  municipal  bond  was  de- 
clared to  be  void,  because,  even  if  indirect, 
it  could  not  be  levied  where  there  was  no 
power  to  tax  at  all.  The  distinction  was 
pointed  out  in  Knowlton  v.  Moore,  where, 
in  referring  to  the  statement  of  Mr.  Chief 
Justice  Marshall  in  M'Cullooh  v.  Maryland, 
that  the  power  to  tex  involves  the  power  to 
destroy,  it  was  said  (p.  60,  L.  ed.  p.  977, 
Sup.  Ct.  Rep.  p.  755)  : 

"This  principle  is  pertinent  only  when 
there  is  no  power  to  tex  a  particular 
subject.  ...  In  other  words,  the  power 
to  destroy,  which  may  be  the  consequence 
of  texation,  is  a  reason  why  the  right  to 
tax  should  be  confined  to  subjects  whicn  may 
be  lawfully  embraced  therein,  even  although 
it  happens  that,  in  some  particular  instence, 
no  great  harm  may  be  caused  by  the  exercise 
of  the  taxing  authority  as  to  a  subject  which 
is  beyond  its  scope." 

To  my  mind,  no  doctrine  more  dangerous 
and  more  subversive  of  a  long  line  of  set- 
tled authority  in  this  court  could    be    an- 
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t260]nounced  *thaii  the  statement  that,  although 
there  is  no  power  whatever  to  tax  a  par- 
ticular object,  the  courts  will  nevertheless 
maintain  a  tax  if  it  only  indirectly  puts  a 
burden  on  the  forbidden  object,  or  that  the 
tax  may  be  sustained  because,  in  the  judg- 
ment of  a  court,  the  degree  in  which  the 
Constitution  has  been  violated  is  not  great. 
Constitutional  restrictions  are,  in  my  opin- 
ion, imperative,  and  ought  not  to  be  disre- 
garded because,  in  a  particular  case,  it  may 
be  the  judgment  of  a  court  that  the  viola- 
_tion  is  not  a  very  grievous  one. 

Testing  the  validity  of  the  tax  in  this  case 
solely  by  the  extent  of  the  power  to  tax  con- 
ferred on  the  government  of  tiie  United 
States  by  the  Constitution,  it  follows,  as  the 
United  States  has  no  right  to  directly  or  in- 
directly burden  a  state  governmental  agency, 
that  the  tax  here  in  question,  in  my  opinion, 
cannot  be  sustained. 

I  am  authorized  to  say  that  the  Chief 
Justice  and  Mr.  Justice  Peokham  concur 
in  this  dissent. 


GEORGE  H.  ^nPFLIN  ei  al,  Appts., 

V. 

R.  H.  WHITE  COMPANY. 

(See  S.  C.  Reporter's  ed.  260-264.) 

Copyright — sufficiency  of  notice — entry  in 
author's  name  of  prior  publication  in 
copyrighted  magazine. 

Any  copyright  protection  for  a  work  secared, 
under  the  act  of  February-  3,  1831  (4  Stat,  at 
L.  436,  chap.  16),  by  entering  for  copyright 
in  the  name  of  the  publishers  the  Issues  of  a 
magazine  which  contain  Instalments  thereof, 
is  lost  by  the  subsequent  publication  nf  the 
work  In  book  form  with  no  other  notice  of 
copyright  than  that  of  an  entry  in  the  au- 
thor's name. 

[No.  268.] 

Argued   April   SO,    May   1,    1909.     Decided 

June  i,  190S. 

APPEAL  from  the  United  States  Qrcuit 
Court  of  Appeals  for  the  First  Circuit 
to  review  a  decree  which  affirmed  a  decree  of 
the  Circuit  Court  for  the  District  of  Massa- 
chusetts dismissing  a  bill  in  equity  for  vio- 
lation of  a  copyright.     Affirmed, 

See  same  case  below,  50  C.  C.  A.  661,  112 
Fed.  1004. 

Statement  by  Mr.  Justice  Browns 
This  wajB  a  bill  in  equity  by  the  firm  of 
TTonghton,  Mifllin,  &  Co.,  as  assignees  of  the 
[261]  late  Oliver  Wendell  Holmes,  against  *the  R. 
11.   White  Company,  for  a  violation  of  the 
copyright  upon  "The  Professor  at  the  Break- 
fust  Table."  Thcwork  was  published  serially 
during  the  year  1859,  in  the  Atlantic  Month- 
ly Magazine,  at  first  by  Phillips,  Sampson, 
&  Co.,  and  later  by  the  firm  of  Ticknor  & 
Fields.     The  first  ten  parts  were  published 
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from  January  to  October,  1859,  by  Phillips, 
Sampson,  ft  Co.  without  copyright  protec- 
tion. The  remaining  two  numbers  for  the 
months  of  November  and  December,  1859, 
were  entered  for  copyright  by  Ticknor  k 
Fields,  whose  copyright  purpoited  to  cover 
the  entire  maeazine.  After  its  publication 
seriallv  had  been  completed.  Dr.  Holmes 
published  the  entire  work  in  one  volume, 
containing  a  proper  notice  of  copyright. 

Upon  this  state  of  facts  the  circuit  court 
dismissed  the  bill  (107  Fed.  708),  and,  upon 
appeal  to  the  circuit  court  of  appeals,  that 
court  affirmed  the  decree.  60  C.  0.  A.  661, 
112  Fed.  1004. 

Messrs.  Sajnnel  J.  Elder  and  EdmvnA 
A.  Wl&itman  argued  the  cause  and  filed  t 
brief  for  appellants: 

The  decisions  in  the  United  States  on  the 
requirement  of  notice  have  never  held  a 
copyright  bad  unless  some  essential  dement 
has  l)een  wholly  omitted,  or  such  notice  is 
misleading. 

Blcistein  v.  Donaldson  Lithographing  Co, 
188  U.  S.  239,  ante,  460,  23  Sup.  Ct.  Rep. 
298;  Scrihncr  v.  Henry  0.  Allen  Co.  49  YeA. 
854;  JScribner  v.  ClarJc,  50  Fed.  473,  144 
U.  S.  488,  36  L.  ed.  614,  12  Sup.  Ct.  Rep. 
734;  M^ercJcmeisfer  v.  Spnngcr  Lithograph- 
ing Co.  63  Fed.  808;  Sarony  v.  Burrow- 
Giles  Lithographic  Co.  17  Fed.  591. 

Many  informalities  in  such  notices  have 

been  sustained  so  long  as  thoy  contained  all 

the  elements,  and  did  not  mislead,  and  th? 

I  statute    had    been    substantially     complied 

I  with. 

Snow  V.  Mast,  65  Fed.  905;  Falk  v.  Schu- 
macher, 48  Fed.  222 ;  Hcfel  v.  M'hitcly  Land 
Co.  54  Fed.  179;  Bolles  v.  Outing  Co.  46 
L.  R.  A.  712,  23  C.  C.  A.  594,  77  Fed.  966. 

The  true  test  of  the  sufficiency  of  a  copy- 
right notice  is  its  likelihood  to*  mislead. 

Callaghan  v.  Myers,  128  U.  S.  617,  32 
L.  ed.  547,  9  Sup.  Ct.  Rep.  177. 

Another  test  is  whether  the  statute  has 
been  substantially  complied  with. 

Myers  v.  Callaghan,  10  Biss.  139,  5  Fed. 
720;  Dwight  v.  Appleton,  1  N.  Y.  Legal  Obs. 
195,  Fed.  Cas.  Xo.  4,215. 

The  magazine  notice  is  distributive  and 
carries  entire  protection  for  each  contribu- 
tor, although  not  specially  named  in  the 
notice. 

The  relation  between  author  and  pub- 
lisher is  so  close  as  to  constitute  such  an 
identity  of  interest  that  notice  in  the  name 
of  the  publisher  is  equivalent  to  notice  in 
the  name  of  the  author. 

Hole  V.  Bradbury,  L.  R.  12  Ch,  Div.  88C; 
Stevens  v.  Benning,  1  Kay  &  J.  168;  Gibson 
V.  Carruthers,  8  Mees.  &  W.  343. 

The  law  secures  copyright  to  the  author 
alone,  and  it  belongs  to  him,  although  regis- 
tered in  the  name  of  his  publisher. 

1  Curtis,  Hist,  of  X\  S.  Const,  p.  532; 
Curtis,  Copyright,  pp.  77-79 ;  Black  v. 
Henry  G.  Allen  Co.  50  Fed.  764;  Pulte  t. 
Derby,  5  McLean,  328.  Fed.  Cas.  Xo.  11,465; 
Lawrence  v.  Dana,  4  Cliff.  1,  Fed.  Cas.  No. 
8,130;   Drone,  Copyright,  pp.  200,  368. 

Where  eopvright  is  regislcretl  in  the  pub- 
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Usher's  naiiM^  the  courts  treat  the  author 
as  the  real  owner  and  allow  suits  by  him 
for  protection  of  his  copyright. 

Pulte  T.  Derby,  6  McLean,  328,  Fed.  Cas. 
No.  11,465;  Scrihner  v.  Clark,  60  Fed.  473; 
BeUord  C.  d  Co,  v.  Scrihner,  144  U.  S.  488, 
30  L.  ed.  514,  12  Sup.  Ct  Rep.  734;  Law- 
rence ▼.  Dana,  4  Cliff.  1,  Fed.  Cas.  No. 
4,180. 

It  has  been  held  in  England  that  the 
«mrt  would  enjoin  a  pirate  from  setting  up 
in  an  action  at  law  that  the  plaintiff  did  not 
luiYe  the  legal  title  to  the  copyright  when 
ihmre  was  a  real  interest  to  be  protected 
and  the  legal  holder  refused  to  allow  suit 
In  his  nama 

Sweet  T.  Cater,  11  Sim.  572. 

This  court  always  takes  notice  of  the 
^uitahle  interest,  and  if  the  ecjuitable  title 
to  the  copyright  is  complete  this  court  will 
take  care  that  the  real  question  shall  be 
tried,  notwithstanding  there  may  be  a  de- 
fect in  respect  of  the  legal  property. 

Bohn  T.  Dogue,  10  Jur.  420.  See  also 
Ohappell  ▼.  Purday,  4  Younge  A  C.  Exch. 
485. 

The  statutory  protection  of  literary  prop- 
erty is  a  compensation  given  by  the  public 
to  the  author  for  dedicating  his  work  to  the 
public,  and  the  public  faith  is  pledged  to 
secure  him  in  his  rights. 

Dleistein  v.  Donaldson  Lithographing  Co, 

188  U.  S.  239,  ajiie,  460,  23  Sup.  Ct.  Rep. 

208;  Walter  v.  Lane  [1000]  A.  C.  539;  Hen- 

■deraon  v.  Tompkins,  GO  Fed.  758;  Brightley 

▼.  Littleton,  37  Fed.  103;  Carlisle  v.  Colusa 

County,  67    Fed.   970;    Drury   v.   Eunng,   1 

Bond,  540,   Fed.   Cas.    No.  4,095;    Grant  v. 

Saywond,   6   Pet.  218,   8   L.  ed.  376.      See 

Also  Wheaton  v.  Peters,  8  Pet.  591,  8  L.  ed. 

1065;  Kendall  v.  Winsor,  21   How.  322,  16 

L.  ed.   165;   Gyles  v.   Wilccx,  2  Atk.    141; 

Mamwell  v.  Hogg,  L.  R.  2  Ch.  307 ;  Beckford 

T.  Bood,  7  T.  R.  620. 

The  history  of  the  notice  clause  shows 
that  its  purpose  is  merely  to  prevent  the 
ignorant  from  beinff  misled  to  their  harm. 

Beekford  v.  Hood,  7  T.  R.  620. 

The  Englis!i  decisions  on  their  notice 
•clause  show  that  the  name  in  a  notice  may 
be  changed  as  the  proprietorship  of  the 
copyright  changes,  so  long  as  the  change  is 
not  misleading. 

Bayer  v.  Dicey,  3  Wils.  60;  Thompson  v. 
Bymonds,  5  T.  R.  41;  Weldon  v.  Dicks, 
L.  R.  10  Ch.  Div.  247;  Newton  v.  Cowie, 
4  Bing.  234;  Rock  v.  Lazarus,  L.  R.  15  Eq. 
104. 

Copyright  can  be  secured  for  part  of  a 
work. 

Low  V.  Ward,  L.  R.  6  E^.  415;  Gary  ▼. 
Longman,  1  East,  358;  Ktpling  v.  G.  P. 
Putnam*8  Sons,  120  Fed.  631;  Reid  v.  Max- 
well, 2  Times  L.  R.  790;  Black  v.  Henry 
a.  Allen  Co.  0  L.  R.  A.  433,  42  Fed.  618; 
Harper  v.  Shoppell,  23  Blatchf.  431,  26  Fed. 
110;  White  ▼.  Geroch,  2  Bam.  &  Aid.  298; 
Drone,  Copyright,  144-149:  Lauyrence  v. 
,Dana,  4  Cliff.  1,  Fed.  Cas.  No.  8,136. 

Every  magazine  is  an  illustration  of  the 
«nle  that  the  title  has  nothing  necessarily  i 
4o  do  with  the  contents,  as  Uie  magazine 
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title  never  changes^  while  its  contents  are  al- 
ways changing.  There  can  be  no  copyright 
in  a  magazine  title. 

Osgood  V.  Allen,  Holmes,  185,  Fed.  Oas. 
No.  10,603.  See  also  JoUie  v.  Jaquee,  I 
Blatchf.  018,  Fed.  Cas.  No.  7,437. 

There  is  nothing  in  the  language  of  the 
statute  which  prevents  an  author  from 
changing  the  title  between  the  time  that 
he  records  it  and  the  time  that  he  deposits 
copies  of  the  book. 

Black  V.  Henry  O,  Allen  Co.  50  Fed.  704. 

President  Walker's  copyright  on  his  work 
on  the  United  States  was  not  lost  because 
he  allowed  it  to  be  published  as  part  of  the 
contents  of  Vol.  XXIII.  of  the  Encydopnedia 
Britannica  and  under  that  title. 

Ihid. 

In  Johnson  v.  Newnes  [1804]  3  Ch.  663, 
the  plaintiff  was  the  author  of  a  series  of 
stories  which  he  published  serially  and  copy- 
righted under  the  general  title  of  "Birds  of 
the  Night"  One  of  the  series  with  the  sub- 
title "The  Cabman's  Story"  was  published 
separately  under  the  latter  title,  and  the  ob- 
jection was  made  that  the  title  as  registered 
was  not  used.  The  court,  however,  held  the 
variance  immaterial. 

Mr.  Andrew  Ollliooly  argued  the  cause 
and  filed  a  brief  for  appellee: 

The  serial  publication  of  "The  Professor 
at  the  Breakfast  Table,"  in  the  Atlantic 
Monthly,  prior  to  any  step  being  taken  by 
Dr.  Holmes  towards  securing  a  copyright 
of  that  work,  invalidated  the  copyright 
thereof  subsequently  entered  by  Dr.  Holmes. 

Holmes  v.  Hurst,  174  U.  S.  82,  43  L.  ed. 
904,  19  Sup.  Ct.  Rep.  606,  Affirming  76  Fed. 
757,  25  C.  C.  A.  610,  51  U.  S.  App.  271,  80 
Fed.  514. 

Where  a  copyright  is  originally  invalid, 
no  valid  renewal  can  be  secured. 

Wheaton  v.  Peters,  8  Pet.  591,  8  L.  ed. 
1055;   Drone,  Copyright,  261. 

The  same  exclusive  right  is  continued  the 
second  term  that  existed  the  first. 

Wheaton  v.  Peters,  8  Pet.  663,  8  L.  ed.  1081. 

The  literary  compositions,  including  the 
part  of  "The  Professor  at  the  Breakfast 
Table,"  which  were  published  in  the  maga- 
zine number,  received  copyright  protection — 
not  under  separate  copyrights — but  through 
the  single  copyright  of  the  magazine  num- 
ber as  an  entire  work,  and  a  suit  for  repro- 
duction of  any  part  of  that  number  must 
proceed  for  an  infringement  of  a  copyright 
of  that  number. 

Bennett  v.  Boston  Traveler  Co.  41  C.  C.  A. 
445,  101  Fed.  445;  Harper  v.  Shoppell,  23 
Blatchf.  431,  26  Fed.  519. 

See  also  counsers  brief  as  reported  in 
Mifflin  V.  Dutton,  post,  1043. 

Mr.  Justice  Brown  delivered  the  opinion 
of  the  court: 

That  the  copyright  taken  out  by  the  am- 
thor  after  the  serial  publication  of  his  work 
in  the  Atlantic  Monthly  did  not  prevent  the 
republication  of  so  much  of  such  serial  as 
hajd  appeared  in  the  magazine  prior  to  De- 
cember, 1859,  and  before  any  steps  taken  to 
obtain  a  copyright,  was  settled  by  this  court 
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in  llohiicH  V.  Tljvxt,  174  U.  S.  82,  43  L.  ed. 
•)04.  10  Slip.  CI.  Uop.  r.0(;,  wliorcin  we  held 
thai  th(^  appcarjinco  of  a  work  in  a  maga- 
zine, by  consent  of  the  author,  was  .such  a 
j)ul)Iication  a8  vitiated  the  copyright,  under 
§  4  of  the  copyright  act  of  1831.  4  Stat,  at 
L.  436,  chap.  16. 

The  question  presented  by  tliis  case  is 
whether  entering  for  copyright  the  last  two 
parts  of  "The  Professor  at  the  Breakfast  Ta- 
ble** in  the  December  nuinher  of  1859  of  the 
Atlantic  Monthly  by.  Ticl^nor  &  Fields,  pro- 
prietors of  the  magazine,  was  sufficient  to 
save  the  rights  of  the  author,  the  plaintiff 
262]  *having  purchased  such  rights  from  the  ex- 
ecutor of  the  late  Dr.  Holmes. 

By  §  1  of  the  tict  of  February  3,  1831,  **the 
author  or  authors  of  any  book  or  books  .  .  . 
not  printed  and  published,  .  .  .  and  the  ex- 
ecutors, administrators,  or  legal  assigns  of 
such  person  or  persons,  shall  have  the  sole 
right  and  liberty  of  printing,"  etc.  By  §  4, 
"no  person  shall  be  entitled  to  the  benefit  of 
this  act,  unless  he  shall,  before  publication^ 
deposit  a  printed  copy  of  the  title  of  such 
book  ...  in  the  clerk's  office  of  the 
district  court  of  the  district  wherein  the  au- 
thor or  proprietor  shall  reside,*'  when  the 
cloik  is  (iirccte<l  to  make  a  record  of  the 
same,  in  a  form  prescribed,  wherein  is  stated 
the  date,  the  name  of  the  author  or  proprie- 
tor, etc.;  and,  by  §  o,  the  person  entitled  to 
the  benefit  of  the  act  shall  give  information 
of  his  copyright,  by  giving  notice  on  the  title 
page,  or  page  immediately  following,  in  a 
prescribed  form.  Construing  these  statutes 
together,  it  would  .seem  that  the  word  **pro- 
prietor,"  in  the  4th  section,  must  practically 
liave  the  same  meaning  asj'legal  assigns,"  in 
the  1st  section,  and  was  designed  to  give  to 
the  legal  assignee  of  any  author  or  authors 
the  right  to  take  out  the  copyright  in  his 
own  name. 

There  is  no  evidence  in  this  case,  how- 
ever, that  Dr.  Holmes,  the  author  of  "The 
Professor  at  the  Breakfast  Table,**  ever  as- 
signed to  either  of  the  proprietors  of  the  j 
magazine  the  authority  to  copyright  his 
work.  While  there  is  an  allegation  in  the 
bill,  upon  information  and  belief,  that  the 
woik — the  first  ten  parts  of  which  were  pub- 
lished by  Phillips,  Sampson,  &  Co. — was 
grintcd,  published,  and  sold  by  said  Phillips, 
ampson,  &  Co.  "by  and  with  the  consent 
and  authority  of  the  ?aid  Oliver  Wendell 
Holmes,  and  in  accordance  with  an  agree- 
ment'* made  with  him  by  the  said  firm, 
whereby  he  granted  to  them  the  right  to 
print,  publish,  and  sell  his  work  in  the  said 
magazine,  there  is  no  allegation  that  either 
Phillips.  Sampson,  &  Co.  or  their  successors, 
Ticknor  &  Fields,  were  authorized  to  enter 
*The  Professor  at  the  Breakfast  Table**  for 
copyright,  either  in  their  own  names,  or  in 
the  name  of  the  author;  nor  does  there  ap- 
pear to  be  any  connection  whatever  between 
the  copyright* taken  out  by  Ticknor  &  Fields 
and  that  subsequently  taken  out  by  Dr. 
[263]  Holmes.  •The  entry  of  the  Atlantic  Monthly 
by  Ticknor  &  Fields  was  evidently  not  in- 
tended for  the  protection  of  the  author  of 
1042 


each  article  therein  appearing,  but  for  thft'^ 
own  protection,  and.  to  prevent  the  repub%| 
cation  of  the  Dec<»mbpr  number  of  the  Atl:%^ 
t.ic    Mont  hi}'.     While,    ^vithout    further   ^^. 
planation,    it   might,    perhaps,    be    infer-f^ 
that  the  author  of  a  book  who  places  it  ^ 
the    hands    of    publishers    for    publicatioo^ 
might  be  presumed   to  intend   to  autborue 
them   to   obtain  a  copyright   in  their  own 
names  ( Pulte  v.  Derby,  5  McLean,  328,  Fed. 
Cas.  No.  11,465;  Belford,  C.  d  Co.  v.  Serik- 
Iter,  144  U.  S.  488,  504,  36  L.  ed.  514,  519, 
12  Sup.  Ct.  Rep.  734),  it  is  apparent  that 
there  was  no  such  intention  in  this  case^  ii- 
asmuch  as,  almost  immediately  after  the  pab- 
lication  of  the  December  number  of  themig' 
azine,  Dr.  Holmes  himself  entered  the  book, 
under  its  correct  title,  for  copyright.    Tbit 
right  was  never  assigned  until  1895,  when  it 
was  turned  over  to  the  plaintiffs  by  the  a* 
ecutor  of    the  author.     Had   the   copyrigfat 
been  entered  by  Ticknor  &  Fields,  as  agents 
of  Dr.  Holmes,  it  is  possible  it  might  have 
been  sustained,  but  there  is  nothing  to  indi- 
oate  that  Ticknor  &  Fields  were  acting  for 
anyone  else  than  themselves ;   and  there  ii 
nothing  to  show  that  Dr.  Holmes  ever  ti- 
sentcd  to  their  copyrighting  his  work.    Itii 
impos<<ible  to  sec  how  the  copyright  subse- 
quently obtained  by  Dr.  Holmes  can  deriw 
any  additional   support  from  the  fact  thit 
Ticknor  &  Fields  chose  to  copyright  the  fintl 
chapters  of  the  work  in  the  Atlantic  Month- 
ly, since  there  is  nothing  to  indicate  that  he 
even  knew  that  any  such  proceedings  were 
contemplated,  much  less  that  he  auUiorixed 
it. 

But,  even  a.ssuming  that  it  was  done  by 
his  authority,  there  is  an  additional  questioB 
whether  the  entiy  of  a  book  called  tne  "At- 
lantic Monthly  Magazine.*'  in  the  name  of 
Ticknor  &  Fields,  is  equivalent  to  entering 
a  book  called  "The  Professor  at  Uie  Bn'ak- 
fast  Table,*'  by  Oliver  Wendell  Holmes.  The 
two  entries  were  in  the  following  form: 

1.  Kntrj'  of  the  Atlantic  Monthly  for  the 
month  of  December,  1859:  ** Entered  accord- 
ing to  act  of  Congress  in  the  year  1859,  hf 
Ticknor  &  Fields  in  the  clerk's  office  of  tlit 
district  court  of  the  district  of  Massachu- 
setts." 

2.  Entry  of  "The  Professor  at  the  Break 
fast  Table:"     "Entered  according  to  act  of 
Congress  in  the  year  1859,  by  Oliver  •WeB-[tl*i 
dell  Holmes,  in  the  clerk's  office  of  the  dis- 
trict court  of  the  district  of  Mnssachusetw." 

The  object  of  the  notice  being  to  warn  the 
public  against  the  republication  of  a  certain 
book  by  a  certain  author  or  proprietor,  it  i» 
difficult  to  see  how  a  person  reading  either 
of  these  notices  would  understand  that  thfj 
were  intended  for  the  protection  of  the  »■• 
work.  On  their  face  they  would  seem  to  be 
designed  for  an  entirely  d liferent  purpose. 
While,  owing  tx>  the  great  reputation  of  the 
work  and  the  fame  of  its  author,  we  mi?^' 
infer  in  this  particular  case  that  no  p**" 
lisher  was  ajctually  led  to  believe  that  the 
book  copyrighted  by  Dr.  Holmes  was  not  the 
same  work  which  had  appeared  in  the  At- 
lantic Monthly,  that  would  be  an  unsafe  «i- 
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tPrion  to  npiily  to  n  wftik  of  Ipsi  celtftrity.  aftev  rwitirg  that  Mrs.  Sl«we  wan  the  au- 
It  ini;;ht  wrll  be  tlint  n  Imnk  not  copyrighted,  thor  and  owned  tlic  copyright  of,  and  right 
or  insiiffieipnily  popvri^'litral.  Iiy  the  author  to  piibtjiih,  t.he  book,  gavp  to  I'hillipR,  Samp- 
might  hp  rcpulili<!lw.l  l)v  another  in  total  ig-  "on,  &  To.  "tlip  solo  and  exclusive  right  to 
noi'oiice  of  the  fnct  that  it  had  pre\-iou8ly  publish  tho  same  in  this  courUy."  After 
appeared  serially  in  a  copyrighted  magazine,  f*"*  ^^^^  twenty-nine  ehapters  had  appeared 
It  b  incoirect  to  say  that  any  form  of  no-  '"  *"«  °"^  *«"  numbers  of  the  Atlantic 
tice  U  good  which  calls  attention  to  the  per-  ?.•?>*]''>:  ^«"^  "l"  J'"  *f^\  t"!"  """«"■  P"'^ 
«0a  of  whom  inqniry  can  be  made  and  in-  "'ll'' ,'^J'*  *:''<"'^  ^"f'^  >"  ^^  f"™  "?  '^• 
formation   obtained,   since,   the   right   being  "ber  1j,  1850   and  took  proper  steps  t*  s*- 

auind  that  the  person  claiming  Vnonopol.V  ^^^^  j^,^  „,  j^i,  publication  the  last  thirteen 

of  publication  i.hall  pursue   >n  substance,  at  p,,„  j^^s  had   tA  been  olw^where  published, 

ta..t.  the  statutory  method  of  secunDg  it  b„t\ubse<,..eut!y  appeared  in  the  November 

rftoi.ij.io..  V.  H«bbord.  131  U.  S.   123,  33  h.  nn,i   n^.Vr   numiK^rs    which   w<Sre   copy 

od.  76,  »  Sup.  Ct  Eep.  710.     In  determining  richte.!  by  Tieknor  6.  Fields,  to   whom   the 

whether  a  notice  of  copyright  la  misleading,  Athtntic  Monthly  had  been  sold,  and  in  oc- 

we  are  not  bound  to  look  beyond  the  face  of  riiidance   ii-ith    an   anangement   with    Mrs. 

the  notice,  and  inquire  whether,  under   the  Sf owe.  by   which  the  contract  between   her 

facts  of  the  particular  case,  it  is  rfy-xonahln  i,ud   Phillips,  Sampson,  4  Co.  was  assigned 

to  suppose   an   intelligent  person   foiiM   ac-  lo  'Hcknor  t  Piehla. 

tuttlPy  have  l>cfn  nuBled.  I'jion  thiK  state  of  facfe  the  circuit  court 

With  tbo  utmost  desire  to  givp  n  construe-  disniia-«d  the  hill,  'nint,  upon  apptal  to  thp[266] 

tion  to  the  statute  most  liberal  to  the  author,  tivcuit  court  of  apiHinls,  that  court  afBrmed 

we  find  it  iiiipos-iihie  to  say  that  the  entry  o(  the    decree.     Both    this    and    the   preceding 

a  l»)ok  under  one  title  hy  the  publishers  can  niLse  were  covered  by  the  same  opinion, 
validate  the  euti^  of  another  book  of  a  dif. 

ferent  title  by  another  peifion.  '"I!!"-  ••"'••*  '■  Elder  and  Edmnad 

The  decree  of  the  Court  of  Afpcals  uas  A.  Whltmna  argued  the  cause  and  filed  a 

torrecl,  and  il  is  lltci-cfore  affirmed.  brief   for   appellants. 

;,  Tor   their   contentions   see   their  brief  as 

S]     ■GEORGE  n.  MlKl'LIN  c(  uJ„    Ippls.,  reported  in  Mifflin  v.  R.  H.  White  Co.,  ante. 
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'.  Andrew  OilboolT  argued  the  cause 
and  filed  a  brief  for  appellees: 
(Bee  H.  C.  K^porluTB  ed.  UBo,  266.)                    It  is  the  settled  law  of  this  country  that 
Coiiurigiit—sumckucu    oj    notice— Maga:i'ie    **"■  ""'Sbt  of  an  author  to  a  monopoly  of  hia 
eopmiykt  of  copmighled  book.                 publications  is  measured  and  determined  by 
' "    "        '        -^                                         the  copyright  act 
A  coiiyilght  of  a  book,  nbinined  by  an  author  In        Holmes  v.  Hurst,  J74  U.  S,  82,  48  L.  ed, 
her  ■>"■"■"■"'*■  Is  vl"»"d  '?'',1'"''7  '(  t-'S:    ^*'  19  S'lP-  Ct-  R^-  808- 
n\„y  3, 1831. 'i'TfisL.  at  L.  438.  cbap.  10).      .  '[^^  .riR''J  =./  a*""".  "  "^^'J  "  the  copy, 
that  notice  of  coiijrlght  be  Inserted  In  each    ^'P»^    ''"*".   '8    wholly   sUtutoty,   and   the 
«.[.)■  or  the  work,  bj  Its  subsequeni  publlca-    mi>nn«  of  securing  any  right  of  action  are 
tlou.  with   her  consent.  In  a  msEailae  with    onlv  those  prescribed  by  Congress, 
no  other  doIIl-c  nl  coiiyrlght  than  that  ot  the         rhiinip.iun  v.  Huhbard,   131    U.  S.   123,  33 
entry  of  the  magailne  In  the  name  of  Its  pub.    l  ed,  70,  9  Sup.  Ct.  Rep.  710. 
'  '"'                                                                          One  of  the  conditions  precedent  to  the  per. 
fpctinn  o(  u  copyriRht  v       
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^r^ui'd    April    ,'tO,    Mat/   1.    1903.     Decided  notice  of  copyright   in  the  prescribed   form 

Jvne  1,  1905.  in  all  pul>lisheil  copies. 

APPEAL  from  tlie   United  States  Circuit        ™ l'* ,„,„   ,j„i..,   „i.j„i,   „ „„, i 

„      ...         .     ,       .r     .J-    .    ™  ine  two  copyrights  which  were  entered 

Court   of    Appeals    for    the    F'«t    Qr-  j,     ^.j^^^^  A^FiclJs  on  the  November  and 

Ciut  to  rcvie«  a  d^icree  which  ainrmed  a  de-  ^^^y^      ,859     numbers   of   the    Atlantic 

aree  of  the  Circuit  Court  for  the  District  of  Mo„ti,lT   were  clearlv  invalid  so  far  as  they 

Massachusetts   dL.n.i.,i,ig  a   bill   i"   equity  ^^^^^^-^^  th^       rt  of  "The  Minister's  Woi 

tor  the  viohLUon  of  a  copynght     -l/f  "''f  ■  mg-  theivin  published,  because  both  of  tliose 

See  s«ne  ease  below,  50  C.  C.  A.  OCl,  112  ^^y,ig|.tB  ,v^„  „,ter^  after  publication  of 

****■  '"***■  the  whole  of  "The  Minister's   Wooing,"  by 

Statement  by   Mr.  iJusticc  Brown:  Harriet   Beecher  Stowe,  in   book   form. 

This  was  a  bill   in  equity  by  the  firm  of  Holmn  v.  Harst,  174  U.  S.  82,  43  L.  ed. 

Houghton.  Mifflin,  t  Co.,  assignees  ot  the  late  B04,  10  Riip.  Ct.  Rep.  fI06. 

Harriet  Beecher  Stowc,  against  the  firm  of  As  (he  first  twenty-nine  chapters  of  'The 

Hoiighton  ft  Dutton,  for  a  violation  of  the  Minister's   Woc«ng"   were   published   in   the 

oopyright  of   "The  Minister's   Wooing."   by  Atlantic  Monthly  before  Mrs.  Stowe  entered 

Mrs,   Stowe.  "The  Minister's  Wooing"  tor  copyright,  she 

"The  Minister's  Wooing"  appeared  serial-  could  not  obtain  copyright  tor  those  twenty. 

ly  in  the  Atliintic  Jlonthly  during  the  yeiir  nine  chapters,   and   to  that  extent  her   at- 

185D.     The  contract  betKccn  Mrs.  Stowe  and  tempted  copyright  of  "The  Minister's  Woo. 

her    publishei-3,    Phillips,    Sampson,    ft    Co.,  ing    was  invalid. 
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Holmes  v.  Hurst,  174  U.  S.  82,  43  L.  ed. 
904,  19  Sup.  Ct.  Rep.  606.  Affirming  25  C. 
C.  A.  610,  61  U.  S.  App.  271,  76  Fed.  757, 
80  Fed.  514. 

Tliis  requiroinciit  of  giving  the  prescribed 
notice  has  always  been  hold  under  all  tlie 
Btatutes  to  be  one  of  the  conditions  prece- 
dent to  the  perfection  of  a  copyright,  the 
other  two  lieing  the  deiw.sit  before  publica- 
tion of  the  printed  copy  of  the  title,  and 
deposit ing  in  the  proi>er  oflice..  within  the 
prescribed  time,  of  a  copy  or  copies  of  the 
book. 

Thompson  v.  Hubhard,  131  U.  S.  123,  33 
L.  ed.  76,  9  Sup.  Ct.  Rep.  710;  Drone,  Copy- 
right, p.  204. 

While  the  courts  have  been  liberal  in 
holding  any  form  of  notice  suflicient  which 
contains  the  essentials  of  ''name,"  "claim  of 
exclusive  right,"  and  "date  when  obttiined," 
they  have  ii«»l  yet  .sustained  the  sulUciency 
of  n  notice  wliieli  wholly  omits  some  one  of 
the>e  essentials. 

HurroiC'diles  JAthoyraphic  Co.  v.  Sarony, 
111  U.  S.  53,  28  L.  ed.  349,  4  Sup.  Ct.  Rep. 
279;  Holies  v.  Outing  Co.  40  L.  R.  A.  712, 
23  C.  C.  A.  594,  45  U.  S.  App.  449,  77  Fed. 
960;  liocrtel  v.  Kaphael  Tuck  Sons  d  Co, 
94  Fed.  844. 

There  can  be  no  valid  copyright  if  the 
name  of  the  person  taking  out  the  copy- 
right is  wholly  omitted  from  the  notice. 

Thompson  v.  Hubbard,  131  U.  S.  123.  33 
L.  ed.  76,  9  Sup.  Ct.  Rep.  710;  Osgood  v. 
A.  8.  Aloe  Instrument  Co.  83  Fed.  470,  09 
Fed.  291;  Higgins  v.  Keuffel,  30  Fed.  027, 
Affirmed  in  140  U.  S.  428,  35  L.  ed.  470,  11 
Sup.  Ct.  Rep.  731 ;  7  Am.  &  Eng.  Enc.  Law, 
2d  ed.  p.  667;  Jackson  v.  Walkie,  29  Fetl. 
15;  Hakcr  v.  Taylor,  2  Blatchf.  82,  Fed. 
Cas.  No.  782. 

The  exact  form  of  the  notice  is  prescribed 
by  law,  and  no  equivalent  is  providcni  for, 
nor  is  any  room  for  an  equivalent   left. 

Higgins  v.  Keuffel,  30  Fed.  028:  Thomp- 
son v.  Hubbard,  131  U.  S.  148,  33  L.  ed.  85, 
9  Sup.  Ct.  Rep.  710. 

For  other  contentions  of  counsel  see  his 
brief  as  reported  in  Mifflin  v.  R.  H.  White 
f'o.  ante,  1040. 

Mr.  Justice  Brown  delivered  the  opinion 
of  the  court: 

Ain  the  first  twenty-nine  chapters  of  "The 
.Minister's  Wooing"  appeared  in  the  Atlantic 
Monthly  before  any  steps  whatever  were 
taken,  either  by  the  publishers  or  by  Mrs. 
Stowe,  to  obtiin  a  copyright,  it  follows  that 
they,  at  leajst,  became  public  propeHy. 

Mrs.  Stowe's  copyright  of  the  last  thir- 
teen chapters  would  doubtless  have  been 
valid  but  for  the  fact  that  they  subsequently 
appeared  in  the  November  and  December 
numbers  of  the  Atlantic  Monthly  without 
notice  of  such  copyright.  As  we  have  al- 
ready held  that  the  copyright  of  the  Atlantic 
Monthly  by  Ticknor  &  Fields  did  not  operate 
as  notice  of  the  rights  of  the  author  to  any 
article  therein  appearing,  it  follows  from 
the  case  just  decided  that  the  appearance  of 
the  lost  thirteen  chapters  in  the  Atlantic 
Monthly  vitiated  the  copyright  under  $  5, 
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which  provides  that  no  person  shall  be  enti- 
tled to  the  bene  At  of  the  act  unless  he  slnD 
give  information  of  his  copyright  by  causiiv 
to  be  inserted  in  the  several  copies  of  etj 
and  every  edition  published  during  the  term 
secured  a  notice  of  such  copyright. 

It  is  exceedingly  unfortunate  that,  witli 
the  pains  taken  by  the  authors  of  there 
works  to  protect  themselves  against  repnliili* 
cation,  they  should  have  failed  in  aceoin- 
plishing  their  object;  but  the  right  beii|; 
purely  statutory,  we  see  no  escape  from  the 
conclusion  that,  unless  the  substance  as  well 
as  the  form  of  the  statute  be  disregarded, 
the  right  has  been  lost  in  both  of  thev 
cases. 

The  decree  in  this  case  i»  aUo  affirmed. 


•NORTHERN  PACIFIC  RAILWAY  COM[K 
PANY,  Plff,  in  Err., 

V. 

ABNER  TOWNSEND  et  al 
(See  S.  C.  Reporter's  ed.  267-278.) 

Adverse  possession  —  of  railroad  rigkt  flf 

ioay. 

Adverse  ownersblp  for  private  use  under  •  itati 
statute  of  limitations  can  confer  no  title  oi 
an  individual  to  a  portion  of  the  right  of 
way  granted  by  the  act  of  Congress  of  July 
2,  1864.  {  2  (13  Stat,  at  L.  3C5.  chap.  217), 
to  the  Northern  Pacific  Railroad  Comptiy 
for  the  construction  of  its  road. 

[No.  160.] 

Submitted  January  SO,  190S,    Decided  M»$ 

4,  190S. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Minnesota  to  review  a  judgmeit 
which  reversed  a  judgment  of  the  trial  eooit 
in  favor  of  the  Northern  Pacific  Railroad 
Company  in  an  action  of  ejectment  brought 
by  it  to  recover  possession  of  a  portion  of 
its  right  of  way.     Reversed. 

See  same  case  below,  84  Minn.  152,  86  N. 
W.  1007. 

Statement  by  Mr.  Justice  \Xrhitet 
This  controversy  concerns  the  validity  <tf 
an  asserted  title,  by  adverse  possession,  to 
a  portion  of  the  right  of  way  in  VVadei* 
county,  Alinnesota,  granted  to  the  NortlMfB 
Pacific  Railroad  Company,  its  succeHon 
and  assigns,  by  the  2d  section  of  the  act  of 
Congress  approved  July  2,  1864.  18  Stat 
at  L.  365,  chap.  217.  The  plaintiff  in  error, 
the  Northern  Pacific  Railway  Company,  a 
corporation  of  the  state  of  Wisconsin,  «*• 
quired  the  railroad  and  property  of  the  Uit* 
iner  named  company  on  or  about  August  Sli 
1896,  by  purchase  at  a  sale  under  foredoa* 
ure  of  certain  mortgages. 

By  the  1st  section  of  the  act  of  1864  tlie 
Northern  Pacific  Railroad  Company  vii 
created  a  corporation,  and  was  empowered 
to  construct  and  maintain  a  continuous  rail* 
road  and  telegraph  line  from  a  point  on 

N<»TK. — Oh  railroad  rights  of  irajf — see  !»*• 
to  Illinois  C.  R.  Co.  V.  Houghton  (111.)  1  L- >• 
A.  214. 
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Lake  Superior  to  some  poM  on  Paget 
sound.  In  the  2d  section  of  the  act  it  was 
provided,  among  other  things,  as  follows: 

18]  *'*And  he  it  further  enacted.  That  the  right 
of  way  through  the  public  lands  be  and  the 
same  is  hereby  granted  to  said  'Northern  Pa- 
cific Railroad  Company/  its  successors  and 
assigns,  for  the  construction  of  a  railroad 
and  telegraph,  as  proposed;  and  the  right, 
power,  and  authority  is  hereby  given  to  said 
corporation  to  take  from  the  public  lands 
adjacent  to  the  line  of  said  road,  material 
of  earth,  stone,  timber,  and  so  forth,  for 
the  construction  thereof.  Said  way  is 
granted  to  said  railroad  to  the  extent  of 
200  feet  in  width  on  each  side  of  said  rail- 
road, where  it  may  pass  through  the  public 
domain,  including  all  necessary  ground  for 
station  buildings,  workshops,  depots,  ma- 
chine shops,  switches,  side  tracks,  turn-ta- 
bles, and  water  stations;  and  the  right  of 
way  shall  be  exempt  from  taxation  vrithin 
the  territories  of  the  United  States.  .  .  ." 
Section  3  created  a  large  land  grant  to  se- 
cure the  construction  and  continuous  main- 
tenance of  the  road.  Construction  was  to 
be  supervised  by  commissioners  appointed  by 
the  President.  Sec.  4.  Section  6  provided 
how  the  road  must  be  built,  and  that  the 
company  should  not  charge  the  government 
higher  rates  than  individuals.  The  right 
of  eminent  domain  was  conferred  by  §  7. 
In  f  8  conditions  of  the  grant  in  respect  to 
the  commencement  and  completion  of  the 
construction  of  the  road  were  enumerated. 
Section  9  reserved  the  right  to  Congress  to 
complete  the  road.  Section  10  secured  to 
all  the  people  of  the  United  States  the  right 
to  subscribe  for  its  stock.  Section  11  made 
it  a  post  road  subject  to  the  use  of  the 
United  States  for  government  service,  and 
subject  to  such  re|^lations  as  Congress 
might  impose  respecting  charges  for  govern- 
ment transportation.  The  remaining  pro- 
visions  of  the  act  dealt  with  the  mode  of 
acceptance  of  the  grant,  the  powers  and  du- 
ties of  the  bofijrd  of  directors  and  other  ofli- 
cers  of  the  company,  the  payments  of  cash 
assessments,  and  other  subjects.  We  need 
only  further  particularly  refer,  however,  to 
i  18,  wherein  it  was  provided  that  the  rail- 
road company,  previous  to  commencing  the 
construction  of  its  road,  should  obtain  the 
consent  of  the  legislature  of  any  state 
through  which  any  portion  of  its  line  might 
pass.  Such  consent  was  duly  given  by  the 
state  of  Minnesota. 

19]  *The  companjr  signified  its  acceptance  in 
writing,  as  provided  in  the  act.  In  Novem- 
ber, 1871,  the  line  of  road  was  definitely  lo- 
cated, and  a  duly  approved  map  was  filed 
showing  said  definite  location.  This  line 
crossed  the  northwest  quarter  of  section  24, 
township  134  north,  of  range  35  west,  of 
the  fifth  principal  meridian,  Minnesota.  At 
that  time,  as  well    as    prior  thereto,    said 

auarter  section  was  public  land,  to  which 
tio  United  States  had  full  title,  and  the 
same  was  not  reserved  or  otherwise  appro- 
priated, nor  had  any  entries  or  filings  or 
applications  to  make  entiy  or  filing  thcrf'on 
been  made.  During  the  years  1870  and  1871 
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the  railroad  was  duly  constructed  through 
the  secticm  referred  to,  and  the  portion  of 
the  road  thus  constructed  was  thereafter 
duly  accepted  by  the  President. 

In  December,  1878,  and  Februaiy,  1882, 
homestead  entries  were  initiated  on  said 
northwest  quarter  of  section  24,  and  on  No- 
vembci  30,  1885,  and  July  24,  1889,  patents, 
which  purported  to  convey  the  whole  of 
each  40-acre  subdivision,  were  issued  to  Abner 
Townsend  and  George  H.  Brown,  respect- 
ively. Subsequently,  in  1886  and  1888,  the 
title  to  said  northwest  quarter  was  conveyed 
to  the  defendant  in  error  Minerva  Town- 
send.  During  the  occupancy  of  the  home- 
steaders, they  cultivatea  up  to  the  line  of 
the  ordinary  and  snow  fences  of  the  rail- 
road, situated  respectively  50  and  100  feet 
from  the  center  of  the  track,  and  such  occu- 
pancy continued  a  sufficient  length  of  time 
to  constitute  a  title  by  adverse  possession 
under  the  limitation  statutes  of  Minnesota. 
Demand  was  made  by  the  railroad  company 
for  possession  of  that  portion  of  the  quarter 
section  which  was  within  the  granted  right 
of  way,  and,  upon  noneonipliance,  an  action 
of  ejectment  was  brought  in  a  court  of  the 
state  of  Minnesota  to  recover  possession  of 
the  disputed  ground.  The  case  was  tried  by 
the  court  without  a  jur^.  Lengthy  findings 
of  fact  were  made,  and,  as  a  conclusion  of 
law,  the  court  found  that  the  railroad  com- 
pany was  entitled  to  the  possession  of  the 
premises  described,  and  entered  judgment 
accordingly. 

On  appeal  the  supreme  court  of  Minneso- 
ta reversed  the  judgment  of  the  trial  court. 
84  Minn.  152,  86  N.  W.  1007.  The  cause 
was  then  brought  to  this  court. 

Messrs.  C.  IXT.  Bnnn  and  Jamea  B. 
Kerr  submitted  the  cause  for  plaintiff  in 
error : 

This  rij»ht  of  way  is  not  a  mere  easement, 
or  right  of  passage,  but  a  fee  title,  confer- 
ring on  the  company  the  sole  and  exclusive 
right  of  occupation. 

Vcw  Mexico  v.  United  States  Trust  Co, 
172  U.  S.  171,  43  L.  ed.  407,  19  Sup.  Ct. 
Rep.  128. 

The  company  was  entitled  to  the  full 
width  of  200  feet  on  each  side  of  the  road, 
and  this  width  could  not  be  diminished  by 
any  court  or  tribunal  upon  the  ground  that 
a  less  width  was  sufficient  for  railroad  pur- 
poses. 

Northern  P.  R.  Co.  v.  Smith,  171  U.  S. 
260,  43  L.  ed.  157,  18  Sup.  Ct.  Rep.  794. 

Under  the  decisions  of  this  court  the  cor- 
poration is  incapable  of  alienating  any  part 
of  the  right  of  way  granted  by  Congress. 

York  d  M,  L.  R.  Co.  v.  Winans,  17  How. 
30,  15  L.  ed.  27;  One  v.  Tide  Water  Canal 
Co.  24  How.  257,  16  L.  ed.  635;  East  Ala- 
bama R.  Co.  V.  Doe  ex  dem.  Visscker,  114 
U.  S.  340,  29  L.  ed.  136,  5  Sup.  Ct.  Rep. 
869;  Thomas  v.  West  Jersey  R.  Co.  101 
U.  S.  71,  25  L.  ed.  950;  Hartford  F,  Ins. 
Co.  V.  Chicago,  M.  d  8t.  P.  R.  Co.  175  U.  S. 
91,  44  L.  ed.  84,  20  Sup.  Ct.  Rep.  33;  Grand 
Trunk  R.  Co.  v.  Richardson,  91  U.  S.  454, 
2A  L.  ed.  356;  Slocumh  v.  Chicago,  B,  d  Q. 
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R,  Co.  67  Iowa,  675,  11  N.  W.  641;  Union 
P.  R,  Co.  V.  Kindred,  43  Kan.  134,  23  Piic. 
112;  Southern  P.  Co.  v.  Hyatt,  132  Cal. 
240,  54  L.  R.  A.  522,  64  Pac.  272;  East 
Tennessee,  F.  d  O.  R.  Co.  v.  Telford,  89 
Tenn.  293,  sub  nom.  East  Tennessee,  V,  d 
G.  R.  Co.  V.  West,  10  L.  K  A.  865,  14  S.  W. 
776. 

Mr.  Harold  Preston  submitted  the 
cause  for  defendants  in  error.  Messrs.  A. 
O.  Broker  and  F.  T.  Post  were  with  him  on 
the  brief: 

The  nature  of  the  right  of  way  through 
the  public  lands,  which  the  railroad  <3)- 
tained  by  the  ^rant,  vism  no  different  from 
that  which  it  nad  acquired  from  private 
lands  by  purchoiie  or  by  condemnatiuu  pro- 
ceedings under  the  laws  of  the  sevei*al  states 
through  which  it  passed. 

Northern  P.  R.  Co.  v.  Spokane,  12  C.  C. 
A.  246,  29  U.  S.  App.  81,  64  Fed.  608. 

Not  only  did  the  predecessor  of  plaintiff, 
more  than  twenty  yetirs  ago,  dtnlicate  streets 
across  its  right  of  way  in  the  Iieart  of  the 
city  of  Spokane,  but  it  also  sold  an<l  con- 
veyed lots  and  blocks  carved  out  «.f  fhi.s 
right  of  way  to  many  different  parties,  who 
have  erected  thereon  hotels,  waveliousi's,  and 
other  permanent  structures. 

Northern  P.  R.  Co.  v.  Ely,  25  Wash.  386, 
54  L.  R.  A.  526,  65  Pac.  555. 

A  railroad  company  may  lose  part  of  its 
right  of  way  by  adverse  possession. 

St.  Paul  V.  Chicago,  M.  d  St.  P.  R.  Co. 
45  Minn.  387,  48  N.  W.  17,  22;  Wayzata  v. 
Great  Northern  R.  Co.  50  ^linn.  438,  52 
N.  W.  913;  Pittsburg,  C.  C.  d  St.  L.  H.  Co. 
V.  Stickley,  155  Ind.  312,  58  N.  E.  192; 
Illinois  C.  R.  Co.  v.  Houghton,  126  111.  233, 
1  L.  R.  A.  213,  18  N.  E.  301 ;  Illinois  (\  R. 
C.  V.  0*Connor,  164  111.  550,  39  N.  E.  r)(>3 ; 
Illinois  C.  R.  Co.  v.  Moore,  160  111.  9,  43 
N.  E.  364;  Donahue  v.  Illinois  C.  R.  Co. 
165  III.  640,  46  N.  E.  714;  Illinois  C.  R. 
Co,  V.  Wakefield,  173  111.  504,  50  N.  E. 
1002;  Matthews  v.  Lake  Shore  d  M.  S.  R. 
Co.  110  Mich.  170,  67  N.  VV.  1111;  Turner 
V.  FUchhurg  R.  Co.  145  Mass.  433.  14  N.  E. 
627;  (lay  v.  Boston  d  A.  R.  Co.  141  Mass. 
407,  6  N.  E.  236;  Paxtoti  v.  Yazoo  <C  M. 
Valley  R.  Co.  76  Miss.  536,  24  So.  536; 
Spottiaujoode  ▼.  Morris  d  E.  R.  Co.  61  N.  J. 
L.  322,  40  Atl.  505;  Northern  P.  R.  ro.  v. 
Ely,  26  Wash.  384,  54  L.  R.  A.  526,  65  Pac. 
665;  Bohhett  v.  South  Eastern  R.  Co.  L.  R. 
9  Q.  B.  Div.  424 ;  Norton  v.  London  d  N.  W. 
R.  Co.  L.  R.  13  Ch.  Div.  268;  Eric  d  .V.  R. 
Co.  y.  Rousseau,  17  Ont.  App.  Rep.  483. 

Abandonment  of  part  of  a  right  of  way, 
the  remainder  being  still  used,  will  not  ex- 
tinguish the  entire  right  of  way,  but  only 
BO  much  of  it  as  has  been  abandoned. 

Lattimer  v.  Livermore,  72  N.  Y.  174; 
Louisville  d  N.  R.  Co.  v.  Covington,  2  Bush, 
526. 

If  a  grant  is  to  be  presumed  by  adverse 
possession,  the  plaintiff  would  be  in  the 
same  position  ns  if  it  had  given  a  deed  of 
the  property  to  defendants  and  was  seeking 
to  set  it  aside  and  for  possession,  upon  the 
ground  that  tlie  deed  was  ultra  vires.  This 
it  could  not  da 
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St.  Louis,  V.  d  T.  H.  R.  Co.  ▼.  Terrs 
Haute  d  I.  B.  Co.  146  U.  S.  393,  36  L.  ed. 
748,  12  Sup.  Gt.  Rep.  953. 

If  it  would  be  in  violation  of  its  powen 
for  the  plaintiff  to  alienate  or  abandon  any 
part  of  its  right  of  way,  no  matter  how 
small  or  useless,  the  validity  of  its  acts  can 
be  questioned  only  by  the  government. 

Union  Nat.  Bank  ▼.  Matthews,  98  U.  S. 
621,  25  L.  ed.  188;  American  Emigrant  Co. 
V.  Adams  County,  100  U.  S.  61,  25  L.  ed. 
563;  Fritts  v.  Palmer,  132  U.  S.  282,  33 
L.  ed.  317,  10  Sup.  Ct.  Rep.  93. 

Mr.  Justice  \Xrhito,  after  making  tlie 
foregoing  statement,  delivered  the  opiiSon  of 
the  court: 

At  the  outset,  we  premise  that,  as  the 
grant  of  the  right  of  way,  the  filing  of  the 
map  of  definite  location,  and  the  construc- 
tion of  the  railroad  within  the  quarter  86^ 
tion  in  question  preceded  the  filing  of  the 
homestead  entries  on  such  section,  the  laod 
forming  the  right  of  way  therein  was  tidcen 
out  of  the  category  of  public  lands  subject 
to  pre-emption  and  sale,  and  the  Land  De- 
partment was  therefore  without  authcri^ 
to  convey  rights  therein.  It  follows  that  the 
homesteaders  acquired  no  interest  in  the 
land  within  the  right  of  way  because  of  the 
fact  that  the  grant  to  them  was  of  the  full 
legal  subdivisions. 

Conceding  the  adverse  possession  and  iti 
efficacy  under  the  state  law  as  against  the 
railroad  right  of  way  to  be  as  found  by  the 
state  court,  the  sole  question  which  arises, 
then,  for  decision  is  wnether,  in  view  of  the 
provisions  of  the  act  of  Congress  to  which 
we  have  referred,  an  assert^  title  by  ad- 
verse possession  can  be  made  efficacious  ts 
respects  the  property  in  controversy.  And 
depending,  as  this  question  does,  upon  the 
nature  and  effect  of  the  acts  of  Congress,  iti 
solution  necessarily  involves  a  Federal  quee- 
tion. 

In  determining  whether  an  individual,  for 
private  purposes,  may,  by  adverse  posset- 
sion,  under  a  state  statute  of  limitations,  le- 
quire  title  to  a  ^rtion  of  the  right  of  wty 
granted  by  the  bnitcd  States  for  the  use  of 
this  railroad,  we  must  be  guided  by  the  doe- 
trine  enunciated  in  Packer  v.  Bird,  137  U. 
S.  661,  669,  34  L.  ed.  819,  821,  11  Sup.  a 
Rep.  210,  and  approvingly  referred  to  in 
Shivcly  V.  Boiclby,  152  U.  S.  1,  44,  38  L. 
ed.  331,  347,  14  Sup.  Ct.  Rep.  548,  664,  vit.: 
"The  courts  of  the  United  SUtes  will  con- 
strue the  grants  of  the  general  govermncDt 
without  reference  to  the  rules  of  constnR- 
tion  adopted  by  the  states  for  their  grants; 
but  whatever  incidents  or  rights  attach  to 
the  ownership  *of  property  conveyed  by  thel^^* 
government  will  be  determined  by  the  states, 
subject  to  the  condition  that  their  rules  do 
not  impair  the  efficacy  of  the  grants  or  the 
use  and  enjoyment  of  the  property  by  the 
grantee."  Following  decisions  of  thii 
court  construing  grants  of  rights  of  mj 
similar  in  tenor  to  the  grant  now  being  con- 
sidered {New  Mexico  v.  United  Statet 
Trust  Co.  172  U.  8.  171,  181,  43  L.  ed.  407, 
410,   19  Sup.  Ct  Rep.   128;   8t.  Joseph  i 
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^emf€r  C.  R.  Co.  y.  Baldwin,  103  U.  S.  426, 
5  L.  ed.  678),  it  must  be  held  that  the  fee 
used  by  the  grant  made  in  §  2  of  the  act 
I  July  2,  18&.  But,  although  there  was 
present  grant,  it  was  yet  subject  to  oondi- 
0IIS  expressly  stated  in  the  act,  and  also 
to  quote  the  language  of  the  Baldwin  Case) 
to  those  necessarily  implied,  such  as  that 
le  road  shall  be  .  .  .  used  for  the  piur- 
9068  designed."  Manifestly,  the  land  form- 
ig  the  right  of  way  was  not  granted  with 
le  intent  that  it  might  be  al^lutely  dis- 
osed  of  at  the  yolition  of  the  company. 
D  the  contrary,  the  grant  was  explicitly 
Mttd  to  be  for  a  designated  purpose, — one 
faich  negated  the  existence  of  the  power  to 
>liintarily  alienate  the  right  of  way  or  any 
jrtion  thereof.  The  substantial  considera- 
on  inducing  the  grant  was  the  perpetual 
le  of  the  land  for  the  legitimate  purposes 
f  the  railroad,  just  as  though  the  land  had 
itn  conyeyed  in  terms  to  haye  and  to  hold 
le  same  so  long  as  it  was  used  for  the  rail- 
md  right  of  way.  In  effect  the  grant  was 
!  a  limited  fee,  made  on  an  implied  condi- 
OD  of  reyerter  in  the  event  that  the  com- 
iny  ceased  to  use  or  retain  the  land  for  the 
irpose  for  which  it  was  granted.  This  be- 
\g  the  nature  of  the  title  to  the  land 
ranted  for  the  special  purpose  named,  it 
eyident  that,  to  give  sucn  efficacy  to  a 
atute  of  limitations  of  a  state  as  would 
derate  to  confer  a  permanent  right  of  pos- 
ission  to  any  portion  thereof  upon  an  in- 
iridual  for  his  private  use,  would  be  to 
[low  that  to  be  done  by  indirection  which 
mid  not  be  done  directly;  for,  as  said  in 
rand  Trunk  R,  Co.  v.  Richardson,  91  U. 
.  454,  468,  23  L.  ed.  356,  361,  "a  railroad 
nnpany  ...  is  not  at  liberty  to 
iienate  any  part  of  it  so  as  to  interfere  with 
le  full  exercise  of  the  franchises  granted." 
or  can  it  be  rightfully  contended  that  the 
irtion  of  the  right  of  way  appropriated 
as  not  necessary  for  the  execution  of  the 
CMfrers  conferred  *by  Congress,  for,  as  said 
I  Narihem  P.  R,  Co.  y.  Smith,  171  U.  S. 
II,  275,  43  L.  ed.  158,  163,  18  Sup.  Ct.  Rep. 
Hs  790,  speaking  of  the  very  grant  under 
nsideratioD :  "By  granting  a  right  of 
ay  400  feet  in  width.  Congress  must  be  un- 
sstood  to  have  conclnsiydy  determined 
Mit  a  strip  of  that  width  was  necessary  for 
public  work  of  such  importance."  Neither 
mrts  nor  juries,  therefore,  nor  the  general 
iUie,  may  be  permitted  to  eonjecture  that 
portion  of  such  right  of  way  is  no  longer 
Kded  for  the  use  of  the  railroad,  and  ti- 
t  to  it  has  vested  in  whomsoever  chooses 
I  oeeupy  the  same.  The  whole  of  the 
wited  ri^t  of  way  must  be  presumed  to 
I  aeeessary  for  the  purposes  of  the  rail- 
lad,  as  against  a  claim  by  an  individual 
'  SB  ezclusire  rig^  <rf  possession  for  pri- 
ite  purposes. 

To  rmat,  the  rig^t  <rf  way  was  given  in 
^dflr  that  the  obligations  to  the  United 
\MUm,  assnmwi  in  the  acceptance  of  the  act, 
Ighi  be  performed.  Congress  having  plain- 
'  BMUiifested  its  intent  ion  that  the  title  to. 
id  possession  of,  the  right  of  way  should 
■tfanie  in  the  original  grantee,  its  suooes- 


sors  and  assigns,  so  long  as  the  railroad  was 
maintained,  tlie  possession  by  individuals 
of  portions  of  the  right  of  way  cannot  be 
treated  without  overthrowing  the  act  of 
Congress,  as  forming  the  basis  of  an  adverse 
possession  which  may  ripen'  into  a  title 
good  as  against  the  railroad  company. 

Of  course,  nothing  that  has  been  said  in 
anyni'ise  imports  that  a  right  of  way  granted 
through  the  public  domain  within  a  state 
is  not  amenable  to  the  police  power  of  the 
state.  Congress  must  have  assumed  when 
makinff  this  grant,  for  instance,  that  in  the 
natural  order  of  events,  as  settlements  were 
made  along  the  line  of  the  railroad,  cross- 
ings of  the  right  of  way  would  become  nec- 
essary, and  that  other  limitations  in  favor 
of  the  general  public  upon  an  exclusive  right 
of  occupancy  oy  the  railroad  of  its  right 
of  way  might  be  justly  imposed.  But  such 
limitations  are  in  no  sense  analogous  to 
claim  of  adverse  ownership  for  private  use. 

As  our  construction  of  the  act  of  Congress 
determines  the  question  presented  for  deci- 
sion, it  becomes  unnecessary  to  review  the 
cases  which  have  been  called  to  our  atten- 
tion supporting,  on  the  one  hand,  or  denying, 
on  the  othpr.  the  broad  ronti*ntion  'that  ti-[273J 
tie  by  adverse  possession,  under  state  stat- 
utes of  limitation,  may  be  acquired  by  in- 
dividuals to  land  within  the  right  of  way 
of  a  railroad.     None  of  the  cases  adverted 
to  as  holding  the  affirmative  of  the  propo- 
sition even  suggest  that  the  rule  would  be 
applicable  where  its  enforcement  would  con- 
flict with  the  powers  and  duties  imposed  by 
law  on  a  railrr^d    corporation    in  a  given 
\  case.     As  here  we  And  that  the  nature  of 
!  the  duties  imposed  by  Congress  upon  the 
j  railroad  company  and  the  character  of  the 
!  title  conferred  by  Congress    in    giving  the 
right  of  way  throu;;h  the  public  donuiin  are 
inconsistent  with  the  power  in  an  individ- 
ual to  acquire,  for  private  purposes,  by  lim- 
itation,   a    portion    of    the    right    of    way 
I  granted  by  Congress,  the  eases  in  question 
I  are  inappOHite. 

The  judgment  of  the  Supreme  Court  of 
Minnesota  must  be  reversed,  and  the  case 
remanded  to  that  court  for  further  proceed- 
ings not  inconsistent  with  this  opinion. 
And  it  is  so  ordered. 

Mr.  Justice  Harla«    and    Mr.    Justice 
dissent. 
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Carriers  —  freight  rates — ditcriminatUm — 
Umg  and  shf^rt  hauls — possible  competi- 
ticm. 
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to  liaOrange,  Georgia,  arrived  at  by  cliarg- 
log  the  through  rate  to  Atlanta,  Georgia, 
fixed  as  the  result  of  competition  at  that 
point,  and  aildlng  thereto  the  local  rate  back 
over  the  Ranie  line  from  Atlanta  to  LaGrange, 
are  not  obnoxious  to  the  prohibition  of  the 
Interstate  Commerce  Act  against  undue  dis- 
crimination and  a  greater  charge  for  a  short 
er  than  for  a  longer  haul  under  substantially 
similar  circumstances  and  conditions,  because 
stations  between  LaGrange  and  Atlanta  to 
which  the  same  rule  is  applied  receive  lower 
rates  from  New  Orleans  than  LaGrange, 
where  the  LaGrange  races,  if  baaed  on  the 
nearest  competitive  point  south,  with  the 
local  rate  from  such  point  added,  would  be 
still  higher. 

2.  The  possibility  of  competition  arising  at  a 
particular  point  does  not  render  freight  rates 
to  that  point,  though  higher  than  those  for  a 
longer  haul  to  a  point  where  competi- 
tion prevails,  obnoxious  to  the  prohibition  of 
the  Interstate  Commerce  Act  against  a  great- 
er charge  for  a  shorter  than  for  a  longer  haul 
under  substantially  similar  clrcumstanceb  and 
conditions. 

[No.  214.] 

Arffued  April  IS,  190S.     Decided  May  18, 
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APPEAL  from  the  United  States  Circuit 
Court  of  Appeals  for  the  Fifth  Circuit 
to  review  a  decree  which  reversed  a  decree  of 
the  Circuit  Court  for  the  Southern  District 
of  Alabama  sustaining  an  order  of  the  Inter- 
state Commerce  Commission  and  remanded 
the  cause  for  further  proceedings.  Affirmed. 
See  same  case  below,  46  C.  C.  A.  685,  108 
Fed.  988. 

Statement  by  Mr.  Justice  Wliltet 

The  connecting  roads  of  the  appellees  form 
tlie  short  line  —  496  miles  in  length  — 
between  New  Orleans  and  Atlanta.  The 
through  line  consists  of  the  Louisville  & 
Nashville  Railroad  from  New  Orleans  to 
Montgomery,  the  Western  Hallway  of  Ala- 
bama between  Montgomery  and  West  Point, 
and  the  Atlanta  &  West  Point  Railroad 
from  West  Point  to  Atlanta. 

LaGrange  is  on  the  Western  Railway  of 
Alabama,  104  miles  from  Montgomery. 
Opelika  lies  between  Montgomery  and  La- 
Grange, and  is  38  miles  distant  from  the 
latter  place.  LaGrange  and  the  following 
stations  between  it  and  Atlanta  are  distant 
from  Atlanta,  as  follows:  LaGrange,  71 
miles;  Hogansville,  58  miles;  Newnan,  30 
miles ;  Palmetto,  25  miles ;  and  Fairburn,  18 
miles. 

Pursuant  to  §  13  of  the  Act  to  Regulate 
Commerce  [24  Stat,  at  L.  383,  chap.  104, 
U.  S.  Corap.  Stat.  1901,  p.  3164],  Fuller  E. 
Ca11o\vay,  a  merchant  of  LaGrange,  filed  a 
complaint  against  the  appellees  herein  with 
the  Interstate  Commerce  Commission.  We 
take  from  the  opinion  rendered  by  the  Com- 
niis'^ion  in  that  proceeding  the  following 
synopsis  of  the  averments  of  the  complaint 
and  answer: 

"  The  complaint  alleges,  in  substance,  that 

defendants  are  subject  to  the  provisions  of 

♦^^e  .Act  to  Regulate  Commerce;   that  rates 

elinrged  by  them  for  the  transportation  by 
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.  continuous  carriage  or  shipment  of  freights, 
I  wholly    by    railroad,    from    New    Orleaai, 
Louisiana,  to  LaGrange,  Georgia,  are  onjust 
.  and  unreasonable  *in  themseWes,  and  iela-[l 
tively  unjust  and  unreasonable  as  eompwned 
I  with  lower  rates  charged  by  defendant  lor 
I  carrying  the  same  commoditlee  oyer  lonmr 
distances   from   New  Orleans  throufffa  La- 
,  Grange  to  Hogansville,  Newnan,  Piometti^ 
!  and  Fairburn,  Georgia,  and  other  localitks; 
i  that  defendants'  said  rates  from  New  Or- 
'  leans  to  LaGrange  and  said  longer-divtaoM 
.  points  and  other  localities  unjustly  diserim- 
I  mate  against  complainant  and  others,  the 
;  city  of  liaGrange  and  vicinity  and  tnfle 
:  carried  thereto,  and  subject  merchants  and 
I  dealers  therein  to  undue  and  unreasontUe 
I  prejudice  and  disadvantage,  and  give  undue 
I  and  unreasonable  preference  and  advantage 
I  to  merchants  and   dealers   at  Hogansville^ 
I  Newnan,  Palmetto,  Fairburn,  and  other  lo- 
calities and  traffic  consigned  tJ^reto;  that 
defendants'  said  rates  from  New  Orleaoa  to 
LaGrange,  Hogansville,  Newnan,  Palmetto, 
and  Fairburn  give  them  greater  aggregate 
compensation  for  the  transportation  of  lil» 
kind  of  property,  under  substantial^  ainii- 
lar  circumstances  and   conditions,  for  the 
shorter  distance  from  New  Orleans  to  Li- 
Grange  than  for  the  longer  distance  over 
the  same  line,  in  the  same  direction,  from 
New  Orleans  to  Hogansville,  Newnan,  Pal- 
metto, or  Fairburn ;  that  the  rates  charged 
by  defendants  as  aforesaid  are  in  violatioD 
of  f  §  1,  2,  3,  and  4  of  the  Act  to  Regalate 
Commerce.  The  rates  and  distances  involved 
are  set  forth  in  the  complaint,  and  it  is 
further  alleged  therein  that  the  lowest  rate 
charged  by  defendants  from  New  Orlesna  to 
LaGrange*  yields  them  over  1^  cents  per  ton 
for  each  mile  of  haul,  and  that  their  highest 
rate  between  said  points  affords  them  netrlj 
G'2  cents  revenue  per  ton  per  mile. 

'*  The  defendants  filed  a  joint  answer,  ia 
wliich  they  admit  that  the  rates  charged  are 
substantially  as  alleged  in  the  oomplaint; 
that  their  rates  to  LaGrange  amoiuit  for 
each  mile  to  1.36  cents  per  ton  on  the  lovtft 
class  of  freight  (D),  and  to  6.71  cents  per 
ton  on  the  highest  class  ( 1 ) »  and  that  the 
rates  for  the  shorter  distaince  from  New 
Orleans  to  LaGrange  are  more  than  th^ 
charge  for  the  longer  distances  in  the  tfne 
direction  from  New  Orleans  to  HogansnUe* 
Newnan,  Palmetto,  and  Fairburn;  but  the^ 
deny  that  the  transportation  to  LaOiMf* 
Hogansville,  and  other  points  mentioned  ^^ 
conducted  under  substantially  ^similar  cir(»^i 
cumstances  and  conditions,  and  thenopf^ 
further  deny  that  their  said  rates  are  is  ^ 
lation  of  S  4  of  the  statute.  The  defendaatt 
also  deny  the  unreasonableness,  injos^ 
wrongful  discrimination,  and  imdue  w  ^ 
reasonable  prejudice  and  preference,  adtan* 
tage,  and  disadvantage,  alleged  1^  compl**^ 
ant  under  the  1st,  2d  and  3d  ssctioDS  ^ 
the  act.  The  answer  contains  stateioeo^ 
of  rates  from  New  Orleans  to  the  pointa  i* 
question,  and  to  and  from  MontffOiDfT' 
Alabama,  and  Atlanta,  Georgia,  aSo^iv^' 
also,  that  the  through  rates  to  LaGra^i^ 
Hogansville,  and  the  other  points  mentioBe^ 
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are  made  by  combination  of  rates  to  Atlanta 
with  local  rates  back  over  the  same  Hne  to 
Fairbum,  Palmetto,  Newnan,  Hogansville, 
and  LaGrange;  and  it  is  further  averred 
that  the  disparities  in  rates  complained  of 
are  caused  by  a  competitive  situation  at  At- 
lanta which  compels  low  rates  to  that  point 
from  New  Orleans.  The  competitive  cir- 
cumstances and  conditions  at  Atlanta  are 
fftated  in  the  answer  to  be  the  competition 
of  such  supply  markets  as  New  Orleans, 
Baltimore,  and  other  northeastern  cities, 
Cincinnati,  Louisville,  and  other  Ohio  river 
cities,  and  the  competition  of  carriers  from 
such  markets  to  Atlanta,  and  to  have  re- 
sulted,, after  frequent  and  disastrous  rate 
wars,  in  the  establishment  of  certain  rela- 
tive rates  from  these  various  market  cities 
to  Atlanta,  a  disturbance  of  which  would  im- 
mediately lead  to  a  repetition  of  such  wars. 
Similar  competitive  conditions  are  claimed 
by  the  defendants  to  exist  at  Montgomery, 
Alabama,  through  which  freight  passes  over 
defendants'  through  line  to  LaGrange  and 
the  other  points  mentioned  or  referred  to  in 
the  complaint,  and  they  further  assert  that 
the  present  relation  of  rates  to  Montgomery 
and  Atlanta  must  also,  under  existing  cir- 
cumstances, be  maintained.  The  following 
extract  from  the  answer  seems  to  succinctly 
set  out  the  defendants'  position  in  this  case : 

*'The  rates  from  Atlanta  to  those  sta- 
tions, respectively,  LaGrange,  Hogansville, 
Newnan,  Palmetto,  and  Fairburn,  are  fixed 
by  the  Georgia  Railroad  Commission,  and 
are  just  and  reasonable.  The  rates  from 
New  Orleans  to  Atlanta  are  fixed  by  the 
competition  between  markets,  and  the  com- 
petition between  carriers,  as  explained 
above,  and  are  just  and  reasonable.  The 
rates  charged  by  respondents  are  the  sum 
77]of  those  rates,  •and,  therefore,  respondents* 
rates  themselves  are  just  and  reasonable. 
The  reason  that  Fairburn,  Palmetto,  New- 
nan,  and  Hogansville  have  lower  rates  than 
LaGrange  is  due  alone  to  the  fact  that  they 
are  nearer  to  Atlanta,  and  not  to  any  favor- 
itism or  discrimination  on  the  part  of  the 
respondents." 

The  evidence  introduced  at  the  hearing  be- 
fore the  Commission,  in  support  of  the  com- 
plaint, consisted  solely  of  the  testimony  of 
the  complainant,  which  dealt  merely  with 
the  discrimination  alleged  to  exist  against 
LaGrange  in  the  lesser  rates  accorded  to 
greater  distance  points  from  New  Orleans 
be^'ond  LaGrange  towards  Atlanta,  viz,, 
Hogansville,  Newnan,  Palmetto,  and  Fair- 
burn.  Much  evidence  —  both  oral  and  docu- 
mentary—  was  introduced  on  behalf  of  the 
railroads  in  support  of  the  averments  of 
tlie  answer. 

The  various  contentions  contained  in  the 
complaint  were  sustained  by  the  Commis- 
aion,  which  made  voluminous  findings,  and 
issued  an  order  requiring  the  railroads  in 
general  terms  to  "wholly  cease  and  desist 
from  each  and  every  of  the  violations  of 
law"  found  and  set  forth  in  its  report  and 
190  U.  M. 


opinion.    The  remaining  clauses  of  the  order 
are  set  out  in  the  mar^nf 

tPorticm  of  Order  of  Commlislon. 
It  Is  further  ordered  and  adjudged  that  said 
defendants,  the  Louisville  &  Nashville  Railroad 
Company,  the  Western  Railway  of  Alabama,  and 
the  Atlanta  &  West  Point  Railroad  Company,  do 
more  particularly  cease  and  desist  from  viola- 
tions of  the  law,  so  found  and  set  forth  In  said 
report  and  opinion  as  follows,  to  wit : 

1.  That  said  defendants  and  eacli  of  them 
cease  and  desist  from  charging,  demanding,  col- 
lecting, or  receiving  rates  for  the  transportation 
of  the  several  kinds  or  classes  of  freight  from 
NeW  Orleans,  Louisiana,  to  LaGrange,  Georgia, 
which,  as  a  whole  or  upon  any  article  of  mer- 
chandise, are  in  any  respect  unreasonable  or  un- 
just. 

2.  That  said  defendants  and  each  of  them 
cease  and  desist  from  charging,  demanding,  col- 
lecting, or  receiving  the  following  unreasouable, 
unjust,  and  unlawful  rates  for  the  transporta- 
tion from  New  Orleans,  Louisiana,  to  La  Grange, 
Georgia,  of  articles  embraced  in  the  various 
classes  of  their  freight  classlflcatlon,  that  is  to 
say : 

CIcuaet;  rate*  in  oenU  per  100  pounde, 

1.  2.  8.  4.  5.  6. 

143  124  100  98  74  50 

Per 

har- 

rel. 

A.  B.  C.         D.  B.  H.  F. 

41  48  88     1-220  66  74  60 

3.  That  said  defendants  and  each  of  them 
cease  and  desist  from  charging,  demanding,  col- 
lecting, or  receiving  rates  or  charges  for  the 
transportation  of  freight  articles  from  New  Or- 
leans. Louisiana,  to  LaGrange,  Georgia,  which  are 
equal  to  rates  or  charges  contemporaneously  In 
force  over  their  railroads  on  like  traffic  carried 
from  New  Orleans  through  La  Grange  to  Atlan- 
ta, Georgia :  added  to  local  rates  In  force  on 
such  traffic  for  local  service  over  the  Atlanta  & 
West  Point  Railroad  back  from  Atlanta  to  La 
Grange,  such  combined  rates  having  been  found 
and  held  in  and  by  said  report  and  opinion  of 
the  Commission  herein  to  be  unreasonable,  un- 
just, unduly  prejudicial,  and  unlawful,  and  so 
unreasonable,  unjust,  unduly  prejudicial,  and 
unlawful  to  the  extent  of  such  added  local 
charges  of  the  defendant  the  Atlanta  &  West 
Point  Railroad  Company. 

4.  That  said  defendants,  and  each  of  them, 
cease  and  desist  from  charging,  demanding,  col- 
lecting, or  receiving  any  greater  compensation 
in  the  aggregate  for  the  transporting  of  freight 
articles  from  New  Orleans,  Louisiana,  for  the 
Rhorter  distance  to  LaGrange,  Georgia,  than 
they  contemporaneously  charge,  demand,  collect, 
or  receive  for  transporting  the  like  kind  of 
freight  traffic  from  New  Orleans  for  the  longer 
distance  over  the  same  line  In  the  same  direction 
to  Hogansville,  or  Newnan,  or  Palmetto,  or 
Fairburn,  Georgia,  the  shorter  being  Included 
within  the  longer  distance. 

5.  That  said  defendants,  and  each  of  them, 
cease  and  desist  from  charging,  demand- 
ing, collecting,  or  receiving  unreasonable, 
unjust,  unduly  prejudicial,  and  unlawful 
rates  for  the  transportation  of  freight  ar- 
ticles from  New  Orleans  to  LaGrange,  which 
are  higher  than  aggregate  rates  contem- 
poraneously charged,  demanded,  collected,  or  re- 
ceived by  them,  or  either  of  them,  for  the  trans- 
portation of  like  kind  of  freight  from  New  Or- 
leans to  IToga;  svllle,  or  from  New  Orleans  to 
Newnan.  or  from  New  Orleans  to  Palmetto,  or 
from  New  Orleans  to  Fairburn. 

6.  That  said  defendants,  and  each  of  them,  In 
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[278]  *The  railroadg  not  having  obeyed  the  order, 
the  Commission  instituted  the  present  pro- 
ceeding in  equity,  in  the  circuit  court  of 
the  United  States  for  the  southern  district 
of  Alabama.    That  court  sustained  the  order 

[270]  of  the  Commission,  *The  circuit  court  of  ap- 
peals reversed  the  decree  of  the  circuit  court 
and  remanded  the  cause,  but  "  without  prej- 
udice to  the  right  of  the  Commission  to 
proceed,  upon  the  eridence  already  intro- 
duced before  it,  or  upon  such  further  plead- 
ings and  evidence  as  it  may  allow  to  be 
made  or  introduced,  to  hear  and  determine 
the  controversy  according  to  law." 

The  cause  was  thereupon  appealed  to  this 
court. 

Mr.  I*.  A.  BliaTer  argued  the  cause  and 
filed  a  brief  for  appellant: 

Competition  cannot  justify  rates  excessive 
in  themselves. 

Louisville  d  N,  R,  Co.  v.  Behlmer,  175 
U.  S.  674,  44  L.  ed.  319,  20  Sup.  Ct.  Rep. 
201). 

Through  rates  are  lower  than  the  sum  of 
the  separate  rates  of  the  different  carriers 
composing  the  through  line. 

Chicago  d  N.  W.  R.  Co.  v.  Oahome,  4 
Inters.  Com.  Rep.  267,  3  C.  C.  A.  347,  10 
U.  S.  App.  430,  52  Fed.  912;  Minneapolis 
d  St.  L.  R.  Co.  V.  Minnesota,  186  U.  S.  262, 
46  L.  ed.  1156,  22  Sup.  Ct.  Rep.  900. 

Where  goods  are  shipped  under  a  through 
bill  of  lading  the  several  roads  constituting 
the  through  line  have  thereby  subjected 
themselves  to  "a  common  control,  manage- 
ment, or  arrangement  for  a  continuous  car- 
riage" within  the  meaning  of  the  Act  to 
Regulate  Commerce. 

Cincinnati,  N.  0.  d  T.  P.  R.  Co.  v.  Inter- 
state Commerce  Commission,  162  U.  S.  193, 
40  L.  ed.  938,  6  Inters.  Com.  Rep.  391,  16 
Sup.  Ct.  Rep.  700;  United  States  ex  rel. 
Interstate  Commerce  Commission  v.  Sea- 
board R.  Co.  82  Fed.  563. 

The  charge  of  a  local  rate  as  a  part  of  a 
through  rate,  where  the  hauls  are  through 
hauls,  and  not  local,  and  the  extra  expense 
of  lo<»l  hauls  b  not  incurred,  is  prima  facie 
excessive. 

Augusta  Southern  R.  Co.  v.  Wrightsville 
d  T.  R.  Co.  74  Fed.  627;  Minneapolis  d  St. 


L.  R.  Co.  V.  Minnesota,  186  U.  S.  262,  46 
L.  ed.  1155,  22  Sup.  Ct.  Rep.  900;  Ohica^ 
d  N.  W.  R.  Co.  V.  Osborne,  4  Inters.  Con. 
Rep.  257,  3  C.  C.  A.  347,  10  U.  S.  App.  4^ 
52  Fed.  912. 

There  is  no  excuse  whatever  for  charging 
local  rates  as  parts  of  through  rates  to 
points  surrounding  trade  cesiters  or  basiog 
points. 

Re  Louisville  d  N.  R.  Co.  I  Inters  Com. 
Rep.  278;  Martin  v.  Chicago,  B.  d  Q.  K.  Co. 
2  Inters.  Com.  Rep.  32;  Re  Atlanta  d  M\  P. 
R.  Co.  2  Inters.  Com.  Rep.  461 ;  Union  P. 
R.  Co.  V.  Qoodridge,  149  U.  S.  690,  37  L 
ed.  902,  13  Sup.  Ct  Rep.  970. 

The  Commission  does  not  require  equal 
mileage  rates. 

McMorran  v.  Grand  Trunk  R.  Co.  2 
Inters.  Com.  Rep.  604. 

The  Atlanta  rates  are  presumed  to  be  rea- 
sonably high. 

Interstate  Commerce  Commission  v.  East 
Tennessee,  V.  d  0.  R.  Co.  85  Fed.  114. 

The  presumption  that  the  Atlanta  rates 
are  reasonably  remunerative  is  strengthened 
by  the  fact  that  they  were  originally  estab- 
lished by  agreement  between  the  carriers. 

United  States  v.  Joint  Traffic  Asso.  171 
U.  S.  505,  43  L.  ed.  259,  19  Sup.  Ct  Rep. 
26 ;  United  States  v.  Trans-Missouri  Freight 
Asso.  166  U.  S.  290,  41  L.  ed.  1007,  17  Supi 
Ct.  Rep.  540. 

Competition  cannot  justify  unronunera- 
tive  rates  to  competitive  points. 

Smyth  V.  Ames,  169  U.  S.  541,  42  L  ed. 
847,  18  Sup.  Ct.  Rep.  418;  Interstate  Cm- 
merce  Commission  v.  East  Tennrssce,  V.  i 
O.  R.  Co.  86  Fed.  115;  Behlmer  v.  Louit 
ville  d  N.  R.  Co.  28  C.  C.  A.  229,  42  U.  S. 
App.  581,  83  Fed.  898;  East  Tennessee,  V- 
d  G.  R.  Co.  V.  Interstate  Commerce  Com- 
mission, 181  U.  S.  20,  46  L.  ed.  726,  21  Sup. 
Ct.  Rep.  516. 

Whether  discrimination  to  the  extent 
practised  is  justifiable,  is  a  question  to  be 
determined  by  the  courts  or  the  Commission. 

Interstate  Commerce  Commission  v.  £fl«< 
Tennessee,  V.  d  G.  R.  Co.  85  Fed.  118; 
Interstate  Commerce  Commission  v.  ito- 
hama  Midland  R.  Co.  168  U.  S.  173,  42  U 
ed.  425,  18  Sup.  Ct.  Rep.  45. 

The  situation  of  La  Grange  is  just  sucb  ft 


the  transportation  of  freight  articles  from  New 
Orleans,  cease  and  desist  from  charging  and  col- 
lecting rates  or  compensation  which  mibject 
complainant  and  other  dealers  and  consignees  at 
LaGrange,  Georgia,  their  traffic,  or  the  city  of 
LaGrange  itself,  to  undue  and  unreasonable 
prejudice  or  disadvaDtage  in  any  respect  whatso- 
ever, and  also  cease  and  desist  from  giving  any 
undue  or  unreasonable  preference  or  advantage 
to  merchants,  dealers,  and  consignees  at  Atlanta, 
Falrbum,  Palmetto,  Newnan,  or  Hogansville,  or 
to  their  tralBc,  or  to  either  of  such  cities  or  lo- 
calities, namely,  Atlanta,  Fairburn,  Palmetto, 
Newnan,  or  Hogansville,  as  against  complain- 
ant and  said  other  dealers  and  consignees  at 
LaGrange,  or  the  city  of  LaGrange  itself. 

And  It  1h  further  ordered  and  adjudged  that 
■aid  defendants  be,  and  they  severally  are  here- 
by, recomuK^udod  to  so  revise  their  schedules  of 
rates  and  cbarges  that  the  aggregate  compensa- 
tion charged  and  collected  by  them  for  the  trans- 
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portatlon  from  New  Orleans  to  LaGraagt  ^ 
freight  articles  embraced  in  the  several  frelffet 
classes  shall  not  exceed  reasonable,  jast,  tod 
lawful  class  rates  in  cents  per  hundred  pooo* 
and  per  barrel  on  Class  F  as  follows^  to  wit: 

Class 1.  2.         8.         4.         6.       ^ 

Rates 103        88        77        64       52      ^ 

Class A.        B.        C.        D.        B.       H.      '• 

Kates....  24  31  24  20  44  49  ^ 
— and  that  they  make  corresponding  rednctlos* 
or  relatively  reasonable  and  jnst  diargef  <■ 
commodity  rates,  otherwise  known  as  ezceptios> 
to  class  rates,  from  New  Orleans  to  LaGrtsf^ 
aforesaid. 

And  It  is  further  ordered,  that  a  notice  em- 
bodying this  order  be  forthwith  sent  to  eteb  « 
the  defendant  corporations,  together  witb  > 
copy  of  tlio  report  and  opinion  of  the  Coidbii*' 
sion  herein.  In  conformity  with  the  15th  wictiPi 
of  lUe  .Vet  to  llogulate  Commerce. 
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situation  a.s  the  Act  to  Re^^latc^  Comnioroc 
wns  designed  to  remedy,  and  this  case  falls 
dearly  within  the  evil  which  tliat  act  was 
enacted  to  suppress. 

Union  P.  R.  Co,  v.  Goodridgr,  149  U.  S. 
680,  37  L.  ed.  896.  13  Sup.  Ct.  Rep.  970. 

Statutes  must  be  given  operation. 

Endlich,  Interpretation  of  Statutes, 
pp.  3.51,  352;  Potter's  Dwarr.  Stat.  p.  189. 

The  right  to  discriminate  on  the  ground 
of  oompotition  is  to  be  exercised  with  due 
regard  to  the  interest  of  the  locality  to 
which  the  goods  are  shipped. 

Louisville  d  N.  R.  Co.  v.  Behlmcr,  175 
U.  S.  674,  44  L.  ed.  319,  20  Sup.  Ct  Rep. 
200:  lutcrstote  Commerce  Commission  v. 
Alahima  Midland  R.  Co,  168  U.  S.  167,  42 
L.  Oil.  423.  18  Sup.  Ct.  R('i».  45;  East  Tenn- 
esscCf  y.  d  CS.  R.  Co.  V.  fnfr, -state  Commerce 
Commission,  181  T.  S.  ID,  45  L.  ed.  726,  21 
Sup.  Ct.  Rep.  510;  Trxas  d  P.  R.  Co.  v. 
Interstate  Commrrcr  Commission^  102  U.  S. 
220.  40  L.  ed.  947,  5  Inters.  Com.  Rep.  405, 
16  Su])   Ct.  Rep.  600. 

This  court  has  taken  pnins  in  all  it«^  deci- 
sions upon  this  subject  to  safeguard  the 
interests  of  the  locality  to  which  the  goods 
are  8hipi>od. 

Texas  d  P.  R.  Co,  v.  Interstate  Commerce 
Commissioji,  162  U.  S.  220,  40  L.  ed.  947, 
6  Inters.  Com.  Rep.  405,  16  Sup.  Ct.  Rep. 
666;  Louisville  d  N.  R.  Co.  v.  Behlmcr,  175 
U.  S.  674,  44  L.  ed.  319,  20  Sup.  Ct.  Rep. 
209. 

3/r.  Ed.  Baxter  argued  the  cause  and 
filed  a  brief  for  api>ollee8: 

Though  tlift  lesser  charge  to  the  conj|)eti- 
tive  point,  Atlanta,  may  "seemingly"  give 
a  prof('n»nce  to  that  point,  and  the  greater 
rate  to  the  nonromp<»titive  point.  La  Grange, 
may  "apparently''  engender  a  discrimina- 
tion against  it,  such  preference  in  favor  of 
Atlanta  is  not  "undue/*  and  such  discrimi- 
nation against  La  (Jrange  is  not  "unjust." 

hJnst  Toinrssce,  V.  d  <!.  R.  Co.  v.  Inter- 
Mtate  CommfTcr  Commission^  181  V.  S.  18, 
19,  45  L.  ed.  725.  726.  21  Sup.  Ct.  Hop.  510. 

Tho  order  of  the  Coiiiniission  ooncedi's  in 
i»ffc!rt  tliat  La  Grange's  rates  are  reasonable 
in  and  of  themselves. 

Kast  Tennessee,  V.  d  O.  R.  Co.  v.  Inter- 
&tate  Commerce  Coynntission,  181  U.  S.  23, 
45  L.  ed.  727.  21  Sup.  Ct.  Hep.  516. 

The  first  section  of  the  .Aet  to  Regulate 
CJommerce  relates  to  the  re:i.«:onab1enes.s  of 
rates  "in  and  of  themselves."  as  contradis- 
tinguished from  rates  which  constitute  un- 
just discrimination   or  undue   preference. 

Interstate  Commerce  Commission  v.  Bal- 
timore d  O.  R.  Co.  145  r.  S.  277.  30  L.  ed. 
703.  4  Inters.  Com.  Rep.  92.  12  Sup.  Ct. 
Rep.  844;  Kinnavcy  v.  Terminal  R.  Asso. 
81  Fed.  804. 

The  burden  of  proof  under  the  first  sec- 
tion i-ests  upon  the  app<>llant. 

Hardinff  v.  Chieafjo.  St.  P.  M.  d  O.  R. 
Co.  1  Inters.  Com.  Ili'p.  375;  Brener  v. 
Ijouisrille  d  V.  R.  Co,  j  Inters.  Com.  Krp. 
234. 

The  evidence  is  wholly  insiiHieieiit  to  en- 
abli"  either  the  CoTnmi«*sion,  or  this  com  I.  ii-. 
intelligently  decide  that  the  rat<'s  to  La 
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Grange   are    unreasonably   high    in    and    of 
themselves. 

Ames  v.  Union  P.  R.  Co.  4  Inters.  Com. 
Rep.  835,  64  Fed.  173;  Smyth  v.  Ames,  169 
U.  S.  546.  42  L.  ed.  849.  18  Sup.  Ct.  Rep. 
418;  Chicaqo,  M.  d  Hi.  P.  R,  Co.  v.  7'omp- 
kins,  176  T^  S.  172,  44  L.  ed.  419,  20  Sup. 
Ct.  Rep.  336;  United  States  v.  Trans-.\fis- 
souri  Freight  Asso.  160  V,  S.  331,  41  L.  ed. 
1024,  17  Sup.  Ct.  Rep.  540;  Van  Patten  v. 
Chicago,  M.  d  St.  P.  R.  Co.  81  Fed.  551  ; 
Southern  P.  Co.  v.  California  Railroad 
Conns.  78  Fed.  203;  Rcuqan  v.  Farmers* 
Loan  d  T.  Co.  154  U.  S.  402-413,  .38  L.  ed. 
1025-1028,  4  Inters.  Com.  Rep.  500,  14  Sup. 
Ct.  Piep.  1047. 

The  appellees  are  entitletl  to  a  fair  return 
upon  the  value  of  that  which  they  employ 
for  the  public  convenience. 

Ames  V.  Union  P,  R.  Co.  4  Inters.  Com. 
Rep.  835.  04  Fed.  176;  Chicago.  M.  d  St.  P. 
R.  Co.  V.  Tompkins,  176  U.  S.  107,  44  L.  ed. 
417,  20  Sup.  Ct.  Rep.  336;  Reagan  v.  Farm- 
ers* Loan  d  T,  Co,  154  U.  S.  412,  38  L.  ed. 
1028,  4  Inters.  Com.  Rep.  560,  14  Sup.  Ct. 
Rep.  1047;  Smyth  v.  Ames,  169  U.  S.  547, 
42  L.  ed.  849,  18  Sup.  Ct.  Rep.  418. 

The  schedule  of  rates,  as  a  whole,  must 
control. 

Chicago  d  N.  W.  R.  Co.  v.  Dey,  1  L.  R. 
A.  744,  2  Inters.  Com.  Rep.  325,  35  Fed. 
881;  Chicago,  M.  d  St.  P.  R.  Co,  v.  Minne- 
sota, 134  V.  S.  400.  33  L.  ed.  982,  3  Inters. 
Com.  Rep.  209,  10  Sup.  Ct.  Rep.  462,  702. 

Freight  rates  are  controlled  by  practical 
commercial  considerations;  and  they  can- 
not l>e  adjusted  by  mathematical  calcula- 
tion. 

Texas  d  P.  R.  Co.  V.  Interstate  Commerce 
Commission,  102  U.  S.  225.  40  L.  ed.  949,  5 
Inters.  Com.  Rep.  405,  16  Sup.  Ct.  Rep.  666; 
Interstate  Commerce  Commissioti  v.  Louis- 
ville d  \.  R.  Co.  73  Fed.  421;  Interstate 
Commerce  Commission  v.  Alabama  Midland 
R.  Co.  5  Inters.  Com.  Rep.  685,  21  C.  C. 
A.  51,  41   r.  S.  Api).  4.')3,  74  Fed.  721. 

In  a^^ceiiaining  the  value  of  a  road,  upon 
which  va!iu''*the  company  is  entitled  to  ask 
a  fair  return,"  it  is  proper  to  consider,  not 
only  the  original  cost  of  construction,  but 
also  "the  amount  expended  in  [>ermanent 
improvements." 

Smyth  v.  Ames,  109  U.  S.  546,  547,  42 
L.  ed.  849,  18  Sup.  Ct.  Rep.  418. 

Combination  rates  are  made  ujwn  a  basis 
or  method  by  which  rates  to  noncompetitive 
points  are  arrived  at  by  adding  to  competi- 
tive rates  prevailing  at  tlie  nearest  competi- 
tive point,  reasonable  local  rates  from  such 
conifH'titive  point  to  the  noncompetitive 
point.s  in  its  vicinity.  Such  rates  are  just 
and  rea.sonable. 

Atchison.  T.  d  S.  F.  R.  Co.  v.  Denver  d 
.V.  O.  R.  Co.  110  r.  S.  684,  28  L.  ed.  297,  4 
Sup.  Ct.  Hep.  185:   Little  Rock  d  M.  R.  Co 
V.  St.  Ijonis.  I.  M.  d  S.  R.  Co.  2  Inters.  Com. 
Rep.   703.   41    Fed.   503:    Oreatm  Short   Line 
d  r.  A.  R.  Co.  V.    \o,th<rn   /'.  R.  Co.  4  hi 
Com.    Hep.   'i-l!»,   51    I'ed.   474:    Chieatfo 
\\  .   ti.  Co.   \.  ttstmnir.  4    Inters.  Com 
3  C.  C.  .\.  :M7,   10  U.  S.  App.  430, 
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Louis,  1.  M.  d  Fi.*R.  Co.  4  Inters.  Com.  Rep. 
537,  59  Fed.  402 ;  Little  Rock  d  M.  R.  Co.  v. 
i^t.  Louis,  I.  M.  d  8.  R.  Co.  26  L.  R.  A.  192, 

4  Inters.  Com.  Rep.  854,  11  C.  C.  A.  417,  27 
U.  S.  App.  280,  63  Fed.  778;  8i.  Louis 
Drayage  Co.  v.  Louisville  d  N.  R.  Co.  5  In- 
ters. Com.  Rep.  137,  65  Fed.  41;  Gulf,  C.  d 
8.  F.  R.  Co.  V.  Miami  8.  8.  Co.  30  C.  C.  A. 
142,  52  U.  S.  App.  732,  86  Fed.  419;  8outh- 
crn  India fm  Exp.  Co.  v.  United  States  Exp. 
Co.  88  Fed.  662;  Interstate  Commerce  Com- 
mission V.  Western  d  A.  R.  Co.  35  C.  C.  A. 
217,  93  Fed.  92. 

Wlien  freight  is  shipped  from  New  Or- 
leaii'^.  consipied  to  Ia  Grange,  the  carrier  is 
bound  to  receive  it  at  Montgomery,  carry  it 
to  La  Grange,  and  there  deliver  it  to  the 
oon'^ignee;  but  it  has  the  right  to  charge 
on  such  freight  a  reasonable  local  rate  from 
Montgomeiy  to  La  Grange. 

Atchison,  T.  d  8.  F.  R.  Co.  v.  Denver  d 
N.  0.  R.  Co.  110  U.  S.  684,  28  L.  ed.  297,  4 
Sup.  Ct.  Rep.  185. 

A  through  rate  which  is  less  than  the 
sum  of  two  or  more  reasonable  local  rates 
cannot  be  unreasonable, — especially  where  it 
does  not  exceed  a  low  competitive  rate  by 
more  than  a  reasonable  local  rate. 

Minneapolis  d  8t.  L.  R.  Co.  v.  Minnesota, 
186  U.  S.  259,  46  L.  ed.  1152,  22  Sup.  Ct. 
Rep.  900. 

Similar  combination  rates  have  been  ap- 
proved by  the  courts. 

Troy  Bd.  of  7*rade  v.  Alabama  Midland  R. 
Co.  4  Inters.  Com.  Rep.  348;  Interstate  Com- 
merce Commission  v.  Alabama  Midland  R. 
Co.  5   Inters.  Com.  Rep.   308,  69  Fed.  227, 

5  Inters.  Com.  Rep.  685,  21  C.  C.  A.  51, 
41  V.  S.  App.  463,  74  Fed.  715,  168  U.  S. 
144,  42  L.  ed.  4l4,  18  Sup.  Ct.  Rep.  45; 
Interstate  Commerce  Commission  v.  Western 
d  A.  R.  Co.  88  Fed.  186,  35  C.  C.  A.  217, 
93  Fed.  83;  Interstate  Commerce  Commis- 
sion V.  Clyde  8.  8.  Co.  181  U.  S.  29,  45  L. 
ed.  729,  21  Sup.  Ct.  Rep.  512. 

The  second  section  of  the  Interstate  Com- 
merce Act  is  the  equivalent  of  what  is  kno\vn 
as  the  English  "equality  clause." 

Wight  v.  United  States,  167  U.  S.  516, 
518,  42  L.  ed.  259.  260,  17  Sup.  Ct.  Rep.  822. 

The  English  "equality  clause"  requires 
equalitj'  of  charge  in  no  ca«e  except  where 
goods  pass  "only  over  the  same  portion  of 
the  line  of  railway  under  the  same  circum- 
stances." 

2d  Annual  Report  of  Interstate  Commerce 
Commission   (1888)  p.  89. 

The  English  "equality  clause"  has  no  ap 
plication  where  freight  of  one  shipper, 
though  carried  over  the  same  line,  is  car- 
ried a  greater  distance  from  a  common  point 
of  departure  than  the  freight  of  another 
shipper. 

Lancashire  d  Y.  R.  Co.  v.  Greenwood, 
L.  R.  21  Q.  B.  Div.  217. 

The  English  "equality  clause"  did  not 
apply  either  where  the  points  of  departure 
were  different,  or  where  the  points  of  arrival 
were  different,  or  where  the  distances  over 
which  the  goods  were  carried  were  different. 

Ibid. 

The  third  section  of  the  Act  to  Regulate 
1052 


Commerce    prohibits   only  such    prefi 
as  are  unjust  or  unreasonable. 

Interstate  Commerce  Commission  ▼.  Bair 
timore  d  0.  R.  Co.  146  U.  S.  276,  277,  36 
L.  ed.  703,  704,  4  Inters.  Com.  Rep.  92,  12 
Sup.  Ct.  Rep.  844;  Interstate  Commerce 
Commission  y.  Alahatna  Midland  R.  Co.  5 
Inters.  Com.  Rep.  308,  69  Fed.  231;  Com- 
mercial Club  V.  Chicago  d  N.  R.  Co.  7 
Inters.  Com.  Rep.  404. 

The  competition  which  exists  at  Atlanta 
is  entitled  to  the  same  consideration  under 
§  3,  as  it  is  under  §  4,  of  the  Act  to  Regu- 
late Commerce, 

Texas  d  P.  R.  Co.  v.  Interstate  Commeree 
Commission,  162  U.  S.  232,  40  L.  ed.  952, 
5  Inters.  Com.  Rep.  405,  16  Sup.  Ct.  Rep. 
606;  Interstate  Commerce  Commission  v. 
Baltimore  d  0.  R.  Co.  3  Inters.  Com.  Rq>. 
192,  43  Fed.  63;  Louisville  d  N.  R.  Co.  ▼. 
Bchlmer,  175  U.  S.  665,  44  L.  ed.  315,  20 
Sup.  Ct.  Rep.  209;  East  Tennessee,  V.  d  Cf. 
R.  Co.  V.  Interstate  Commerce  CommissiCfn, 
181  U.  S.  18,  19,  45  L.  ed.  725,  21  Sup.  a 
Rep.  516. 

While  "mere"  competition  does  not  in- 
thorize  a  less  charge  for  a  longer  than  8 
shorter  distance,  the  reverse  is  true  where 
the  conn>etition,  having  due  regard  to  the 
interests  of  the  public  and  of  the  carrier, 
ought  justly  to  have  effect  upon  the  rates. 

Texas  d  P.  R.  Co.  v.  Interstate  Commera 
Commission,  162  U.  S.  233,  40  L.  ed.  952, 
5  Inters.  Com.  Rep.  405,  16  Sup.  Ct.  Rep. 
066;  Interstate  Commerce  Commission  v. 
Alabama  Midland  R.  Co.  168  V.  S.  160,  42 
L.  ed.  423,  18  Sup.  Ct.  Rep.  45;  Louisrille 
d  N.  R.  Co.  V.  Behlmer,  175  U.  S.  674,  675. 

44  L.  ed.  319,  20  Sup.  Ct.  Kep.  209;  Kant 
Tennessee,  V.  d  O.  R.  Co.  v.  Interstate  Com- 
merce Commission,  181  U.  S.  1,  45  L.  ed. 
719,  21  Sup.  Ct.  Rep.  516. 

Atlanta  is  as  much  entitled  to  the  advan- 
tage of  the  fact  that  it  can  avail  itself  erf 
the  competition  which  exists  between  the 
various  competing  lines,  which  extend  from 
New  Orleans  to  Atlanta,  and  of  the  compe- 
tition which  exists  between  those  lines  tw 
other  lines  reaching  Atlanta  from  other  mar- 
kets, as  La  Grange  is  entitled  to  avail  itself 
of  the  advantage  of  the  fact  that  it  is  {^ 
appellees*  line)  nearer  to  New  Orleans  thm 
Atlanta  is. 

Phipps  V.  London  d  N.  W.  R.  Co.  [1892] 
2  Q.  B.  229;  Texas  d  P.  R.  Go.  v.  Interstate 
Commerce  Commission,  162  U.  S.  224,  40 
L.  ed.  948.  6  Inters.  Com.  Rep.  406,  16  Sup- 
Ct.  Rep.  606;  Interstate  Commerce  Commis- 
sion V.  Alabama  Midland  R.  Co.  168  l*.  ^• 
164,  42  L.  ed.  422,  18  Sup.  Ct.  Rep.  4.5. 

It  is  only  "where  the  cjirrier  cannot  m«<^ 
the  competitive  rate  to  a  given  point  with- 
out transporting  the  merchandise  at  l«* 
than  the  cost  of  transportation,  and  there- 
fore without  bringing  about  a  deficien<7' 
which  would  have  to  be  met  by  increasw 
charges  upon  other  business,"  that  comp*" 
tition  becomes  illegitimate. 

East  Tennessee,  V.  d  G.  R.  Co.  v.  I«^ 
state  Commerce  Commission,  181  U.  8.  20, 

45  L.  e<l.  726,  21  Sup.  Ct.  Rep.  616. 

The  mere  fact  that  there  is  a  material  dij* 
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parity  between  the  rates  to  La  (i range,  and 
the  rates  to  the  longer  difitance  points,  does 
not,  of  itself,  constitute  an  undue  preference, 
or  an  unjust  discrimination. 

Texiifi  d  P.  R.  Co.  V.  Interstate  Comm<rcr. 
Commission,  162  U.  S.  219,  220,  40  L.  ed. 
947,  1)48,  5  inters.  Com.  Rep.  405,  16  Sup. 
Ct.  Rep.  GOG;  Savannah  Bureau  of  Frciyht 
d  Transp.  v.  Charleston  d  8,  R.  Co,  7  Inters. 
Com.  Rep.  480. 

The  present  differences  between  La 
Grange's  rates  and  the  rates  to  the  longer 
distance  points  are  justifiable. 

East  Tennessee,  V.  d  0.  R.  Co.  v.  Inter- 
state Commerce  Commission^  181  U.  S.  21, 
45  L.  ed.  726,  21  Sup.  Ct.  Rep.  516. 

The  complaint  made  on  behalf  of  persons 
at  La  Grange  may  be  likened  to  that  of  the 
laborer,  who,  having  worked  all  day.  com- 
plained that  others,  who  had  worked  much 
less,  received  a  penny  like  himself. 

Hozier  v.  Caledonian  R.  Co.  1  Ncv.  &. 
Macn.  32,  note  4;  Jottes  v.  E.  C.  R.  Co.  1 
Nev.  &  Macn.  45;  Foreman  v.  Crcat  Eastern 
R.  Co.  2  Nev.  k  Macn.  202;  Harris  v.  Cock- 
ermouth  R.  Co.  1  Xev.  &  Macn.  97;  Ran- 
some  v.  E.  C.  R.  Co.  1  Nev.  &  Macn.  120. 

The  theory  of  equal  mileage  rates  is  en-  i 
tirely  correct  in  all  ca.sos  where  competition  \  anything 


ca.se  against  La  Grange  is  not  caused  by  any 
fault  or  contrivance  of  the  appellees. 

Ex  parte  Ko4^hln\  23  Fed.  533;  Ex  parte 
Kochlcr,  1  Inters.  Com.  Rep.  317.  31  Fed. 
319;  East  Tcnm^sscc,  V.  d  G.  R.  Co.  v.  In- 
terstate Commvrce  Commission,  181  V.  S. 
18,  19,  20,  45  L.  ed.  725.  726,  21  Sup.  Ct. 
Rep.  516. 

It  is  not  a  proper  function  of  government 
to  attempt  to  equalize  the  social  relations 
or  business  facilities  of  communities. 

Ex  parte  Koehler,  1  Inters.  Com.  Rep. 
317,  31  Fed.  321;  Breicer  v.  Central  o/ 
Georgia  R.  Co.  84  Fed.  268. 

Appellees'  rates  from  New  Orleans  to  La 
Grange  do  not  violate  5  4  of  the  Act  to 
Regulate  Commerce. 

Interstate  Commerce  Commission  v.  .-iZa- 
bama  Midland  R.  Co.  168  l.'.  S.  169,  42  L. 
ed.  423,  18  Sup.  (H.  Rep.  45;  Louisrille  d 
y.  R.  Co.  v.  Behlmer,  175  V.  S.  669,  44 
L.  ed.  317.  20  Sup.  Ct.  Rep.  209:  East  Tcnn- 
esseCy  v.  d  G.  R.  Co.  v.  Interstate  Commerce 
Commission,  181  I'.  S.  19,  45  L.  ed.  726. 
21  Sup.  Ct.  Rep.  516;  Interstate  Commerce 
(Commission  v.  M'estern  d  A.  R.  Co.  35  C. 
C.  A.  217,  93  Fed.  87. 

It  is  not   necessarv  that  there  should  be 
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does  not  interfere  with  it.  But  in  cases 
where  competition  does  interfere,  the  theoi-y 
of  equal  mileage  rates  cannot  be  adopted  in 
aetual  practice. 

Interstate  Commerce  Commission  v.  Ala- 
bama Midland  R.  Co.  5  Inters.  Com.  Rep. 
308,  69  Fed.  231;  Im])erial  Coal  Co.  v.  Pitts- 
burgh d  L.  E.  R.  Co.  2  Inters.  Com.  Rep. 
430;  Savannah  Bureau  of  Freight  d  Transp. 
V.  Charleston  d  8.  R.  Co.  7  Inters.  Com. 
Rep.  474. 

Neither  the  common  law  nor  the  Act  to 
Regulate  Commerce  requires  equality  of 
charge,  except  where  the  services  are  sim- 
ilar. 

Interstate  Commerce  Coiji mission  v.  Bal- 
timore d  0.  R.  Co.  145  U.  S.  275,  36  L.  ed. 
703,  4  Inters.  Com.  Rep.  92,  12  Sup.  Ct.  Rep. 
844 :  Ex  parte  Koehler,  1  Inters.  Com.  Rep. 
317,  31  Fed.  321;  Brewer  v.  Central  R.  Co. 
84  Fed.  268. 

The  .service  rendered  by  a  carrier  in  the 
iransportiition  of  traffic  to  a  competitive 
|K)int,  is  not  "similar*'  to  the  service  ren- 
tlered  in  the  transportation  of  traffic  to  a 
noncompetitive  point. 

Texas  d  P.  R.  Co.  v.  Interstate  Commerce 
Commission,  162  U.  S.  219,  239,  40  L.  ed. 
947,  954,  5  Inters.  Com.  Rep.  405,  16  Sup. 
Ct.  Rep.  666;  Interstate  Commerce  Commis- 
sion V.  Alabama  Midland  R.  Co.  168  T.  S. 
144-176.  42  L.  ed.  414-426,  18  Sup.  Ct.  Rep. 
45;  Louisville  d  N.  R.  Co.  v.  Behlmer,  175 
U.  S.  648-675,  44  L.  ed.  309-319,  20  Sup. 
Ct.  Rep.  209;  East  Tennessee,  V.  d  G.  R. 
Co.  V.  Interstate  Commerce  Commission,  181 
U.  S.  1,  45  L.  ed.  719,  21  Sup.  Ct.  Rep.  516. 

Competition  is  necessarily  a  dominating 
factor  in  fixing  rates. 

Ex  parte  Koehler,  1  Inters.  Com.  Rep. 
817,  31  Fed.  321. 

The  discrimination  w^hich  exists  in  this 
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"unusual,"  or  "p(»culiar" 
in  the  competition. 

Interstate  Commerce  Commission  v.  Ala- 
bama Midland  R.  Co.  168  l^  S.  144-175,  42 
L.  ed.  414-426,  18  Sup.  Ci.  Rep.  45;  Louis- 
rille d  Y.  R.  Co.  V.  Behlmer,  175  U.  S.  648- 
()75.  44  L.  ed.  309-319,  20  Sup.  Ct.  Rep. 
209;  East  Tennessee,  V.  d  G.  R.  Co.  v.  In- 
terstate Commerce  Commission,  181  U.  S. 
1,  18,  19,  45  L.  ed.  719.  725,  726,  21  Sup. 
Ct.  Rep.  516. 

Where  "the  interests  of  the  public  as  well 
as  of  the  carrier"  demand  it.  Congress  in- 
tended that  competition  should  be  an  exeiise. 

/jouisrille  d  A'.  R.  Co.  v.  Behlmer,  175 
r.  S.  674,  675,  44  L.  ed.  319.  20  Sup.  Ct. 
Rep.  209;  East  Tennessee,  V.  d  G.  R.  Co.  v. 
Interstate  Commerce  Commission,  181  U.  S. 
1,  18,  19,  45  L.  ed.  719,  725,  726,  21  Sup. 
Ct.  Rep.  516. 

It  is  not  fair  t/>  compare  competitive  rates 
with  noncomp;'titive  rates. 

Atchison,  T.  d  8.  F.  R.  Co.  v.  Denver  d 
V.  0.  R.  Co.  110  V.  S.  684,  28  L.  ed.  297, 
4  Sup.  Ci.  Rep.  185. 

Where  severe  competition  exists  at  the 
longer  distance  point,  whether  the  compe- 
tition l>e  between  market  and  market,  or 
betwcH'ii  prodiict  and  product,  or  between 
carrier  and  carrier,  the  presumption,  in- 
stead of  being  that  the  rates  to  that  point 
are  reasonably  high,  is  that  they  are  reason- 
ablv.  or  perhaps  unreasonably,  low. 

Hmyth  v.  Ames,  169  U.  S.  542,  42  L.  ed. 
847,   18   Sup.  Ct.   Rep.  418. 

If  competitive  rates  will  pay  anything 
over  and  above  "the  additional  cost  of  move- 
ment" of  the  competitive  traffic,  it  is  right 
and  reasonable  that  they  be  accepted  by  the 
carrier,  rather  than  abandon  the  competitive 
traffic. 

East  Tennessee,  V.  d  G.  R.  Co.  v.  Inter- 
state Commerce  Commission,  181  U.  S.  18, 
19,  45  L.  ed.  725,  726,  21  Sup.  Ct.  Rep.  516; 
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Interstate  Commerce  Commission  v.  West- 
cnt  d-  A.  R.  Co.  35  C.  C.  A.  217,  93  Fed.  90. 

It  is  impossible  to  increase  the  Atlanta 
rates  without  stifling  the  competition  that 
has  existed  there  fcr  many  years. 

Hx  parte  Koehler,  1  Inters.  Con».  Rep. 
317.  31  Fed.  321. 

The  law  does  not  prohibit  the  acceptance 
of  rates  that  are  "unreasonably  low  in  them- 
selves.'* 

He  Chicago,  8t.  P.  d  K.  C.  R.  Co.  2  Inters. 
Com.  Rep.  146. 

In  passing  upon  the  question  of  undue  or 
uji reasonable  preference  or  disadvantaj^e,  it 
is  not  only  legitimate,  but  proper,  to  take 
into  consideration  various  elements,  and 
among  others  "the  relative  quantities  or  vol- 
ume of  the  traffic  involved." 

Texas  d  P.  R.  Co.  v.  Interstate  Commerce 
Commission,  102  U.  8.  232,  40  L.  ed.  952, 
5  Inters.  Com.  Rep.  405.  10  Sup.  Ct.  Rep. 
000. 

Tiu'  (^>!^Mllission  has  no  |X)wer  to  make 
specific  rates. 

Tharhn'  v.  Delaware  d  H.  Canal  Co.  1 
Inters.  Com.  iiep.  317;  Cinrinnati,  M.  0.  d 
T.  P.  R.  Co.  V.  Interstate  Commerce  Com- 
mission. 102  U.  S.  1 07,  40  L.  ed.  1)39,  6 
Inters.  Com.  Rep.  31)1,  10  Sup.  Ct.  Rep.  700; 
Interstate  Cammt  ree  Conniiission  v.  Cincin- 
nati, \.  0.  d  T.  P.  R.  Co.  107  V.  S.  479,  42 
L.  ed.  243,  17  Sup.  Ct.  Uep.  890;  Interstate 
Commerce  Commission  v.  Alabama  Midland 
R.  Co.  108  U.  S.  101,  102,  42  L.  ed.  421,  18 
Sup.  Ct.  Rep.  45. 

Tht*  Commission  lias  no  |)Ower  to  make 
relative  rates. 

Southern  P.  Co.  v.  Colorado  Fuel  d  Iron 
Co.  42  C.  C.  A.  12,  101  Fetl.  784. 

Mr.  Justice  XXThite,  after  making  the 
foregoing  statement,  delivered  the  opinion 
of  the  court: 

The  circuit  court  concurred  in  the  finding 
of  the  Commission,  that  by  the  exaction  of 
the  rates  to  LaGrange  complained  of  the 
3(1  and  4th  sections  of  the  Act  to  Regulate 
Conunerce  were  violated,  and,  being  unable 
to  say  that  error  clearly  appeared  in  the 
findini;  that  the  1st  section  of  the  act  was 
also  violated,  refused  to  overrule  the  action 
of  the  Commission  in  any  particular. 

Whilst  the  circuit  court  of  appeals  an- 
[280]nounced  its  conclusions  'in  a  per  curiam 
opinion,  it  is  fairly  inferable  from  the  au- 
thorities which  are  cited  in  that  opinion 
that  the  court  concluded  that  the  rates 
charged  to  T^Grange  did  not  constitute  a 
violation  of  the  3d  and  4th  sections  of  the 
act,  prohibiting  undue  discrimination  and 
a  greater  charge  for  a  shorter  than  for  a 
longer  haul  under  substantially  similar  cir- 
cum5«tan('es  and  conditions.  It  is  also  in* 
ferable  from  the  argument  at  bar  that  the 
appellate  court,  so  far  as  the  reasonableness 
per  se  of  the  rates  was  concerned,  ordered 
the  cane  to  be  dismissed,  without  prejudice 
to  further  proceedings,  because  it  was  of 
opinion  that,  in  the  consideration  of  this 
question,  the  Commission  had  been  in  eflfect 
controlled  by  its  finding,  held  to  have  been 
Arrmukoiis,  that  there  had  been  violations  of 


the  3d  and  4th  sections  of  the  act.  It  was, 
therefore,  deemed  that  the  controversy,  id 
so  far  as  the  intrinsic  reasonableness  of  the 
rates  was  concerned,  should  not  be  fore- 
closed, but  should  be  left  for  further  consid- 
eration and  decision  upon  the  evidence  al- 
ready introduced  and  such  additional  evi- 
dence as  might  be  taken  on  a  further  hear- 
ing before  the  Commission  if  such  new  bear- 
ing was  desired. 

Whether  or  not  the  circuit  court  of  ap- 
peals was  correct  in  the  conclusions  readied 
by  it  as  above  stated,  is  the  question  now 
for  decision. 

The  record  convinces  us  that  the  appellate 
court  correctly  decided  that  there  was  no 
legal  foundation  for  the  contention  that  the 
3d  and  4th  sections  of  the  Act  to  Regulate 
Commerce  had  been  violated.  It  was  and  fo 
conceded  that  the  rates  on  through  freight 
from  New  Orleans  to  Atlanta  were  the  result 
of  competition  at  Atlanta,  and  that  there 
was,  hence,  such  a  dissimilarity  of  circum- 
stances and  conditions  as  justified  the  lesser 
charge  for  the  carriage  of  freight  from  New 
Orleans  to  Atlanta,  the  longer  distance 
point,  than  was  exacted  for  the  haul  from 
New  Orleans  to  LaGrange,  the  shorter  dis- 
tance point. 

Tlie  sum  of  the  rate  to  LaGrange  was  ar- 
rived at  by  charging  the  low  rate  produced 
by  competition  at  Atlanta,  and  adding 
thereto  the  s\mi  of  the  local  rate  back  from 
Atlanta  to  LaGrange.  The  same  rule  was 
applied  to  the  stations  lx»tween  'I^jiGran^elJSl 
and  Atlanta,  each  of  those  stations  receiv- 
ing, therefore,  a  somewhat  lower  rate  than 
LaGrange,  although  they  were  located  a 
greater  distance  from  New  Orleans  and 
nearer  Atlanta.  The  sum  by  which  the  ratet 
from  New  Orleans  to  these  respective  sta- 
tions between  I^G range  and  Atlanta  were 
lower  than  the  LaGrange  rate,  was  depend- 
ent upon  the  distance  these  respective  sta- 
tions were  from  Atlanta.  It  was  shown, 
however,  and  is  unquestioned,  that,  except 
in  a  particular  to  which  we  shall  have  o^ 
casion  hereafter  to  refer,  if  the  charge  had 
been  based  on  the  nearest  competitive  point 
south  of  LaGrange. —  that  is,  Montgomery, 
—  and  there  had  been  added  to  tlie  com- 
petitive rate  to  Montgomery  the  local  rate 
fiom  Montgomery  to  LaGrange  and  tl»e 
other  stations  beyond,  the  freight  rates  on 
shipments  from  New  Orleans  to  LaGrange 
would  have  been  much  greater  than  the  ratos 
now  complained  of  as  excessive.  In  other 
words,  the  railroads,  instead  of  putting  out 
of  view  the  competition  prevailing  at  At- 
lanta, when  thev  fixed  the  rates  to  the  non- 
competitive  points,  took  the  low  rates  pre- 
vailing at  Atlanta  as  a  basis,  and  added 
thereto  the  local  rate  from  Atlanta,  the  re- 
sult being  that  the  places  in  question  were 
given  the  advantage  resulting  from  their 
proximity  to  Atlanta,  the  competitive  pointy 
in  proportion  to  the  degree  of  such  prox- 
imitj'. 

When  the  situation  just  stated  is  com- 
prehended, it  results  that  the  complaint  in 
efTect  was  that  a  method  of  rate  making  bai 
I  teen  resorted  to  which  gave  the  places  re* 
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f erred  to  a  lower  rate  than  tliey  otherwise 
ivould  have  enjoyed.  In  this  situation  of 
affairs,  we  fail  to  see  how  there  was  any 
just  cause  of  complaint.  Clearly,  if,  disre- 
garding the  competition  at  Atlanta,  the 
higher  rate  had  been  established  from  New 
Orleans  to  the  noncompetitive  points  within 
the  designated  radius  from  Atlanta,  the  in- 
evitable result  would  have  been  to  cause  the 
traffic  to  move  from  New  Orleans  to  the 
competitive  point  (Atlanta),  and  thence  to 
the  places  in  question,  thus  bringing  about 
the  same  rates  now  complained  of.  It  hav- 
ing been  established  that  competition  af- 
fcKiting  rates  existing  at  a  particular  point 
(Atlanta)  produced  the  dissimilarity  of  cir- 
cums^tances  and  conditions  contemplated  by 
(22)the  4th  section  of  the  act,  we  *think  it  in- 
evitably followed  that  the  railway  companies 
bad  a  right  to  take  the  lower  rate  prevailing 
at  Atlanta  as  a  basis  for  the  charge  made 
to  places  in  territory  contiguous  to  Atlanta, 
and  to  ask,  in  addition  to  the  low  competi- 
tive rate,  the  local  rate  from  Atlanta 
to  such  places,  provided  thereby  no  increased 
charges  resulted  over  those  which  would  have 
been  occasioned  if  the  low  rate  to  Atlanta 
had  been  left  out  of  view.  That  is  to  say, 
it  seems  incontrovertible  that  in  making  the 
rate,  as  the  railroads  had  a  right  to  meet 
the  competition,  they  were  authorized  to 
give  the  shippers  the  benefit  of  it  by  accord- 
ing to  them  a  lower  rate  than  would  other- 
wise have  been  afforded.  True  it  is,  that  by 
this  method  a  lower  rate  from  New  Orleans 
than  was  exacted  at  LaG range  obtained  at 
the  longer  distance  places  lying  between  I^- 
G range  and  Atlanta,  but  this  was  only  the 
result  of  their  proximity  to  the  competitive 
point,  and  they  hence  obtained  only  the  ad- 
vantage resulting  from  their  situation.  It 
could  be  no  legal  disadvantage  to  LaGrange, 
since,  if  the  low  competitive  rate  prevailing 
at  Atlanta  had  been  disregarded,  and  the 
rate  had  been  fixed  with  reference  to  Mont- 
gomery, and  the  local  rate  from  thence  on, 
the  sole  result  would  have  been,  as  we  have 
previously  said,  to  cause  the  traffic  to  move 
along  the  line  of  least  resistance  to  Atlanta, 
and  thence  to  the  places  named,  leaving  La- 
Grange  in  the  exact  position  in  which  it 
Was  placed  by  the  rates  now  complained  of. 
It  is  to  be  observed  that  it  is  shown  that 
the  local  charges  on  freight  moved  between 
Atlanta  and  I^aGrange  and  the  stations  in- 
ternieiliate  —  all  of  the  points  being  in  the 
Hf.ite  of  Georgia  —  conformed  to  the  require- 
tkients  of  the  Georgia  State  Railroad  Corn- 
el fsnion. 

In  the  report  of  the  Commission  a  sug- 
gestion is  found  that  LaGrange  should  be 
Entitled  to  the   same   rate  as   Atlanta,   be- 
cause, if  the  carriers  concerned  in  this  case 
til    connection  with  other  carriers  reaching 
T^^ Orange  chose  to  do  so,  they  might  bring 
^boiit  competition  by  the  way  of  a  line  be- 
"^ween  Macon  and  LaGrange  which  would  be 
equivalent  to  the  competitive  conditions  ex- 
isting at  Atlanta.    We  are  unable,  however, 
Xo  follow  the  suggestion.    To  adopt  it  would 
«.mount  to  this:     That  the  substantial  dis- 
similarity of  circumstances  and  conditions 
lOO  V.  s 


•provided  by  4!-ie  AH  to  Regulate  Commeroe[288] 
would  depend,  not  as  has  been  repeatedly 
held,  upon  a  real  and  substantial  competi- 
tion at  a  particular  point  affecting  rates, 
but  upon  the  mere  possibility  of  the  arising 
of  such  competition.  This  would  destroy 
the  whole  effect  of  the  act,  and  cause  every 
case  where  competition  was  involved  to  de- 
pend, not  upon  the  fact  of  its  existence  as 
affecting  rates,  but  upon  the  possibility  of 
its  arising.  What  the  4th  section  of  the  Act 
to  Regulate  0)mmerce  has  reference  to  is  an 
actual  dissimilarity  of  circumstances  and 
conditions,  not  a  conjectural  one.  Of  course, 
if.  by  agreements  or  combinations  among 
carriers,  it  were  found  that  at  a  particular 
point  rates  were  unduly  influenced  by  a  sup- 
pression of  competition,  that  fact  would  be 
proper  to  consider  in  determining  the  ques- 
tion of  undue  discrimination  and  the  reason- 
ableness per  8€  of  the  rates  at  such  possible 
competitive  points.  As,  however,  the  finding 
of  the  Commission  concerning  unjust  dis- 
crimination was  predicated  solely  upon  the 
conclusion  that  the  4th  section  of  the  act 
had  been  violated,  we  may  put  that  subject 
out  of  view.  So  far  as  the  reasonableness 
per  8C  of  the  rate  is  concerned,  we  come  now 
to  its  consideration. 

Whilst  there  was  nothing  in  the  evidence 
taken  before  the  Commission  to  lend  support 
to  the  finding  that  the  rates  to  IjaGrange 
were  intrinsically  unreasonable,  in  the  re- 
port of  the  Commission  considerable  refer- 
ence was  made  to  facts  and  circumstances 
which  it  is  to  be  presumed  were  upon  the 
files  of  the  Commission,  and  which  were 
deemed  to  conduce  to  the  conclusion  that 
the  rates  to  LaGrange  were  unreasonable 
per  sc.  Rut  when  the  statements  on  this 
subject  made  in  the  report  are  considered 
in  connection  with  the  report  as  a  whole, 
and  the  subjects  to  which  no  reference  is 
made  in  the  report  are  recalled,  we  think  it 
clearly  results  that  every  conclusion  reached 
by  the  Commission  concerning  the  unreason- 
ableness per  8€  of  the  rates  to  LaGrange 
rested  wholly  upon  the  error  of  law  com- 
mitted by  the  Commission  when  it  decided 
that  the  railroad  companies  were  powerless 
to  consider  the  competitive  rates  prevailing 
at  Atlanta,  and  to  use  those  rates  as  a  basis 
for  the  charges  to  points  within  the  com- 
petitive area  in  order  thereby  to  give  a  lower 
rate  to  such  points  than  they  otherwise 
would  *have  enjoyed.  Thus,  it  was  held  in [28 
efl'ect  that,  because  the  competitive  rate  to 
Atlanta  was  not  unduly  low,  therefore  any 
hijrher  charge  to  LaGrange,  the  shorter  dis- 
tnnce,  wns  unreasonable.  And  the  same  mis- 
conception was  manifested  by  the  reasoning 
adopted  concerning  the  rates  to  Hogansville 
and  the  other  stations  between  LaGrange 
and  Atlanta,  since  it  was  held  that,  because 
the  charges  to  these  points  were  lower  than 
to  LaGrange,  therefore  the  rates  to  the  last- 
named  point  were  unreasonable  per  se. 
Both  of  these  conclusions,  however,  but  held 
that  if  the  carriers  elected  to  meet  the  com- 
petitive rate  at  Atlanta  they  must  at  once 
correspondingly  reduce  their  rates  to  all 
shorter  distance  and  noncompetitive  points. 
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But  such  a  ruling  wns  equivalent  to  over- 
throwing the  settled  construction  of  the  In- 
terstate Commerce  Act  allowing  carriers  to 
charge  the  lesser  rate  for  the  longer  than 
for  the  shorter  distance,  if  at  the  further 
point  the  lesser  rate  was  justified  by  a  sub- 
stantial dissimilarity  of  circumstances  and 
conditions  there  prevailing,  consequent  upon 
real  competition.  A  clause  in  the  order  of 
the  Commission  makes  it  clear  that  no  in- 
dependent finding  as  to  the  unreasonable- 
ness of  the  rates  was  made,  since  it  allows 
the  carriers  to  continue  to  charge  the  rates 
complained  of  to  LaGrange,  provided  no 
higher  rates  were  charged  to  the  more  dis- 
tant points  between  there  and  Atlanta.  The 
inconsistency  between  such  an  order  and  the 
conclusion  that  the  rates  to  the  shorter  dis- 
tance point  were  unreasonable  per  ae  was 
pointed  out  in  East  Tennessee,  V.  d  O,  R. 
Co.  V.  Interstate  Commerce  Commission,  181 
U.  S.  1,  45  L.  cd.  719,  21  Sup.  Ct.  Rep.  516, 
where  it  was  said  (p.  23,  L.  ed.  p.  727,  Sup. 
Ct.  Rep.  p.  624)  : 

"A  decree  which  ordered  the  carriers  to 
desist  from  charging  a  greater  compensation 
for  the  lesser  than  for  the  longer  haul  would 
be  in  no  way  responsive  to  the  conclusion 
that  the  rate  for  tne  lesser  distance  was  un- 
reasonable in  and  of  itself.  Such  a  decree 
would  in  effect  authorize  the  carrier  to  con- 
tinue to  charge  at  its  election  a  rate  which 
was  in  itself  unreasonable  to  the  shorter 
point." 

And  when,  in  connection  with  the  matters 
just  stated,  it  is  observed  that  the  report  of 
the  Commission  makes  no  reference  what- 
ever to  any  intrinsic  disparity  between  the 
[285]LaGrange  *rates  and  those  prevailing  at 
other  noncompetitive  points  between  New 
Orleans  and  LaGrange,  no  room  in  reason 
is  left  to  sustain  the  view  that  the  Commis- 
sion could  have  held  that  the  rates  to  La- 
Grange  were  in  and  of  themselves  unreason- 
able, irrespective  of  the  competitive  condi- 
tion prevailing  at  Atlanta,  and  the  arrange- 
ment of  rates  which  arose  from  it  which 
formed  the  main  subject  of  the  complaint. 

We  conclude  that,  under  the  circum- 
stances disclosed  by  the  record,  the  circuit 
court  of  appeals  committed  no  error  in  re- 
fusing to  enforce  the  order  of  the  Commis- 
sion and  in  remanding  the  case  to  that  body 
for  such  independent  consideration  of  the 
question  of  the  reasonableness  per  se  of  the 
rates  as  the  ends  of  justice  might  require. 

It  remains  only  to  consider  a  special  ques- 
tion concerning  the  3d  and  4th  sections  of 
the  act,  which  was  passed  over  in  an  earlier 
part  of  this  opinion.  As  has  been  said,  the 
complaint  made  before  the  Commission  al- 
leged a  disparity  and  discrimination  alone, 
b^aiise  of  the  difference  of  rates  between 
I^Grange  and  the  points  beyond  to  Atlanta, 
and  the  report  of  the  Commission  in  effect 
dealt  only  with  such  alleged  grievances. 
However,  in  the  course  of  its  report,  it  was 
remarked  by  the  Commission  that  Opelika, 
which  was  38  miles  south  of  LaGrange,  was 
a  crompetitive  point,  and  that  if  Opelika  was 
used  as  the  basis  for  calculating  the  rate  to 
LaGrange,  a  slightly  lesser  rate  on  some 
X056 


articles  would  be  enjoyed  by  LaGrange  than 
was  the  case  by  basing  the  rate  on  Atlanta 
as  the  nearest  competitive  point.    The  Com- 
mission, however,  would  seem  to  have  at- 
tached no  great  importance  to  the  matter 
which  it  thus  noticed,  since  nothing  in  the 
order  entered  by  it  was  responsive  to  the 
suggestion.     It  was  stated,  however,  at  bar 
that  in  the  argument  of  the  case  in  the  cir- 
cuit court  of  appeals  that  court  directed 
tfie  attention  of  the  counsel  of  the  railroads 
to  the  fact  that,  even  if  their  theories  of 
the   case   were   sound   and   were   approved, 
there  was  a  suggestion  in  the  repoA  of  the 
Commission  which  indicated  that  Opelika, 
and    not   Atlanta,   was   the    proper   basing 
point  for  fixing  the  rates  to  LaGrange,  as 
thereby    I^aG range    would    enjoy    on    some 
classes  of  freight  a  slightly  lower  rate  than 
resulted  from  using  Atlanta  as  the  *ba8ic[ti 
point.    It  was  also  conceded  at  bar  by  coun- 
sel for  all  parties  that  when  this  suggestion 
was  made  the  counsel  for  the  railroad  com- 
panies immediately  declared  that  such  fact 
had  escaped  attention,. that  it  would  at  ones 
be  brought  to  the  notice  of  the  railroad  com- 
panies, and  a  change  of  rates  would  be  im- 
mediately put  into  effect  upon  that  basis. 
And  the  brief  of  counsel  for  the  Commission 
states  that  a  modified  tariff,  based  on  Ope- 
lika, was  put  into  operation  by  the  railroad 
companies  in  May,  1900,  immediately  after 
the  argument  of  the  case  in  the  circuit  court 
of  appeals,  and  has  been  continued  in  foree 
from  that  time  to  this,  the  decree  below  bay- 
ing been  entered  more  than  one  year  after 
the  submission  of  the  cause.    It  is,  however, 
now  insisted  that  the  change  made  by  the 
railway  companies  to  conform  to  the  devel- 
opment as  to  Opelika  is  a  confession  that 
tliere  was  error  in  the  action  of  the  circuit 
court  of  appeals,  and  therefore  requires  thit 
the  decree  of  that  court  should  be  at  least 
in  part  reversed.     It  would  be,  it  is  said, 
indeed,  dangerous  to  allow  a  railway  com- 
pany to  exact  illegal  rates,  and  persist  in 
doing  so  even  after  the  order  of  the  Conunis- 
sion  had  been  issued,  and  then  escape  the 
consequences  of  its  wrongdoing  by  at  the 
last  hour  changing  its  rates  in  order  to  pre- 
vent the  entry  of  a  decree  against  it.    Hm 
reasoning  has  abstract  force,  but  its  appli* 
cation  to  the  case  in  hand  is  devoid  of  merit, 
since  neither  in  the  complaint  made  before 
the  Commission  nor  in  the  evidence  intro- 
duced  for  the  complainant  was  any  daiin 
made  that  wrong  had  been  done  because  of 
a  combination  of  rates  based  on  Atlantt  itr 
stead  of  Opelika.    Indeed,  the  relief  sought 
by  the  complaint  and  that  accorded  by  the 
Commission  was  inconsistent  with  the  the- 
ory that  the  rates  should  be  based  on  either 
Opelika  or  Atlanta.     As  the  altered  taritf 
based  on  Opelika  had  been  in  force  inoi* 
than  one  year  prior  to  the  entry  of  the  de- 
cree below,  the  court  doubtless  considered 
it  unnecessary  to  provide  for  its  continu- 
ance.   The  record  does  not  disclose,  nor  was 
it  suggested,  that  any  application  was  made 
to  the  circuit  court  of  appeals  to  modify 
its  decree  so  as  to  direct  the  continuance  of 
such  new  tariff,  both  parties  evidently  act^ 
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ing  on  the  reasonable  assumption  that  it  was 
an  accomplished  fact.  Under  these  circum- 
17  J  stances,  *we  do  not  think  a  formal  modifica- 
tion of  the  decree  of  the  circuit  court  of  ap- 
peals is  required;  and  that  decree  is  there^ 
fore  affirmed. 

Mr.  Justice  Harlan  dissents. 


TEXAS  &  PACIFIC  RAILWAY  COMPANY, 

Plff.  in  Err., 

V. 

SAMUEL  E.  WATSON. 

(See  S.  C.  Reporter's  ed.  287-293.) 

Railroads  —  fires  set  by  passing  locomotive 
—  evidence  —  of  other  fires  —  opinions  of 
nonexperts  —  reading  deposition  of  wit- 
ness in  attendance  —  harmless  error  — 
expert  testimony  —  instructions  —  stipU' 
lations  in  lease  —  effect  on  third  party. 

1.  Evidence  that,  at  or  about  the  time  of  a 
fire  and  of  the  passing  of  a  locomotive  which 
Is  claimed  to  have  caused  It,  other  fires  were 
observed  at  various  nearby  points  along  the 
railroad  track,  is  admissible  on  the  Issue  of 
the  ilabiiity  of  the  railroad  company  for  the 
value  of  the  property  destroyed  by  such  fire, 
as  tending  to  establish  that  such  fire  was 
caused  by  the  locomotive  In  question,  and  as 
tending  to  show  negligence  In  its  construction 
or  operation. 

3.  The  testimony  of  witnesses  to  the  effect 
that  they  did  not  know  of  or  see  any  oppor- 
tunity for  certain  cotton  to  have  caught  fire 
except  from  a  passing  locomotive  is  not  In- 
admissible on  the  question  of  the  liability  of 
the  railroad  company  for  the  value  of  such 
cotton.  If  objected  to,  not  because  of  any  omls- 
slbn  *to  state  the  facts  which  Induced  the  wit- 
nesses' belief,  but  because  negative  in  charac- 
ter. Irrelevant,  and  in  the  nature  of  a  conclu- 
sion. 

8.  A  competent  expert  witness  may.  on  the 
trial  of  an  action  to  recover  the  value  of  cot- 
ton claimed  to  have  been  destroyed  by  a  fire 
set  by  a  passing  locomotive,  give  his  opinion 
on  a  hypothetical  state  of  facts  based  on  the 
evidence  as  to  whether  a  locomotive  which  In 
moving  4%  miles  should  set  from  five  to 
eight  fires  and  should  emit  live  cinders  was 
properly  operated  or  constructed,  where  there 
is  evidence  that  It  is  impossible,  even  with 
the  most  effective  spark  arresters,  to  prevent 
the  escape  of  sparks. 

4.  Permitting  the  deposition  of  a  witness  to 
be  read  when  the  witness  is  actually  in  court 
and  his  presence  is  known  is  not  prejudicial 
error,  where  he  Is  subsequently  called  by  the 
objecting  party,  and  gives  fully  his  explana- 
tion of  the  deposition  and  his  testimony  as  to 
the  subject  to  which  It  related. 

5.  An  Instruction  that  a  railroad  company  was 


not  liable  for  a  loss  from  a  fire  set  by  a  pass- 
ing locomotive,  if  It  used  "the  most  approved 
spark  arrester,  at  the  time  In  good  condi- 
tion," and  the  engine  was  then  and  there  op- 
erated with  ordinary  care  and  prudence ;  but 
that  it  was  so  liable  if  it  failed  "to  use  the 
most  approved  spark  arrester  and  apparatus 
connected  with  the  engine  as  In  ordinary  use 
by  properly  conducted  railways  to  prevent  the 
escape  of  fire/*  so  far  as  It  could  consistently 
be  done  In  Its  business, — Is  not  open  to  the 
objection  that  It  left  the  jury  to  consider  the 
original  construction  of  the  spark  arrester  ir- 
respective of  Its  condltlou  at  the  time  of  the 
fire. 

6.  A  requested  Instruction  that  a  person  stor- 
ing his  cotton  near  a  railroad  assumed  the 
risks  which  were  to  be  anticipated  from  en- 
gines properly  equipped  with  appliances  for 
preventing  the  escape  of  sparks  when  prop- 
erly operated  need  not  be  given  In  an  action 
to  recover  the  value  of  such  cotton  claimed 
to  have  been  destroyed  by  a  fire  set  by  a  pass- 
ing locomotive,  where  the  jury  are  told  that 
no  recovery  could  be  hud  if  the  railroad  com- 
pany was  not  negligent  In  respect  to  the 
equipment  and  operation  of  the  engine,  and 
were  fully  Instructed  as  to  contributory  negli- 
gence and  Its  eCTect. 

7.  Stipulations  and  exemptions  from  liability 
for  loss  caused  by  fire,  contained  In  a  lease 
under  which  the  lessee  holds  possession  and 
occupancy  of  a  storage  platform  near  a  rail- 
road, are  not  binding  on  one  not  In  privity 
with  such  lessee,  who,  without  knowledge  of 
such  stipulations,  stores  his  cotton  on  such 
platform. 

[No.  223.] 

Argued  and  submitted  March  20,  190S.    De- 
cided May  4,  190S, 

IN  RRROR  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Fifth  Circuit 
to  review  a  judgment  which  affirmed  a 
judgment  of  the  Circuit  Court  for  the  East- 
ern District  of  Texas  establishing  the  lia- 
bility of  a  railroad  company  for  the  value 
of  cotton  claimed  to  have  heen  destroyed  by 
a  fire  set  by  a  passing  locomotive.  Af- 
firmed. 

See  same  case  below,  50  G.  C.  A.  230,  112 
Fed.  402. 

Statement  by  Mr.  Justice  Whites 

*This  action  was  originally  commenced  in[288j 
a  Texas  state  court  by  the  appellee  Watson, 
to  recover  the  value  of  64  bales  of  cotton, 
loss  insurance  thereon.  The  cotton  was  al- 
leged to  have  been  destroyed  by  fire  on  Jan- 
uary 3,  189G,  while  stored  upon  what  was 
known  as  the  O'Neil  cotton  platform  near 
the  depot  of  the  railway  company  at  Glarks- 
ville,  Ked  River  county,  Texas.  The  fire 
was  averred  to  have  been  occasioned  by  the 
negligence  of  the  railway  company  in  the 
use  of  a  defectively  constructed  locomotive 


NOTK. — On  expert  tetitimony  yeneraUy — see  • 
notes  to  Davis  v.  United  States,  41  L.  ed.  U.  S.  I 
750 ;  Scheuer  v.  Muller,  20  C.  C.  A.  180 ;  Mis-  j 
souri,  K.  &  T.  R.  Co.  v.  Hall.  32  C.  C.  A.  150;  ' 
Graham  v.  Pennsylvania  Co.  (Pa.)  12  L.  R.  A. 
293.  and  Moore  v.  Kenockee  Twp.  (Mich.)  4  L. 
R.  A.  55r>. 

A%  to  Ihc  UahUity  of  railroad  companies  for 
firer  cuuMcd  ht/  their  nvgliycncc — see   notes   to 
Marvin  v.  Chicago,  M.  &  St  P.  R.  Co.   (Wis.) 
190  V.  8. 


11  L.  R.  A.  506;  Knowiton  v.  New  York  &  N. 
R.  R.  Co.  (Mass.)  1  L.  R.  A.  625;  Missouri  P. 
R.  Co.  v.  Platzor  (Tex.)  3  L.  R.  A.  639;  Louis- 
ville, N.  A.  &  C.  R.  Co.  V.  Nitsche  (Ind.)  9  L. 
R.  A.  750;  White  v.  Chicago.  M.  &  St.  P.  R. 
Co.  (S.  D.)  9  L.  R.  A.  824.  and  Grand  Trunk 
R.  Co.  V.  Richardson.  TA  L.  ed.  U.  S.  357. 

A«  to  prcHumption  of  nrylUjenve  in  vatic  of 
railway  ftrvn — see  nole  to  BarnowskI  v.  llei- 
son  (Mich  )  15  L.  R.  A.  40. 
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and  in  the  careless  operation  thereof  while 
passing  said  platform.  Subsequently  the  in- 
surance company  was  joined  as  plaintiff,  and 
recover}'  was  asked  of  the  full  value  of  the 
cotton.  Upon  application  of  the  defendant, 
based  upon  the  fact  that  it  was  incorporated 
under  the  laws  of  the  United  States,  the 
cause  was  removed  to  the  United  States  cir- 
cuit court  for  the  eastern  district  of  Texas. 
In  the  latter  court  an  amended  answer  was 
filed.  This  pleading  contained  general  and 
special  demurrers,  a  general  denial,  and  a 
special  answer  setting  up  various  defenses, 
llie  general  and  special  demurrers  were 
subsequently  overruled,  and  defendant  ex- 
cepted. A  trial  was  had,  and  it  was  shown 
by  the  evidence  that  at  the  point  where  the 
fire  in  question  occurred  the  track  of  the 
railway  company  ran  east  and  west,  and  the 
train  which  it  was  asserted  caused  the  fire 
in  question  was  moving  eastward,  and  a 
strong  wind  was  blowing  from  the  north. 
A  verdict  was  rendered  in  favor  of  the  plain- 
tiff Watson  and  against  the  railroad  and 
against  the  plaintiff  insurance  company  in 
favor  of  the  railroad.  Judgment  was  en- 
tered on  the  verdict;  the  judgment  was  af- 
firmed by  the  circuit  court  of  appeals  for 
the  fifth  circuit  (50  C.  C.  A.  230,  112  Fed. 
402 ) .  and  the  cause  was  then  brought  to  this 
court  by  writ  of  error. 

Mr.  David  D.  Dnnoan  argued  the  cause, 
and.  with  Messrs.  John  F.  Dillon  and  Wtns- 
loir  H.  Pierce^  filed  a  brief  for  plaintiff  in 
*  error : 

Then*  was  error  in  admitting  evidence  of 
fires  in  other  places  without  proof  that  they 
were  caused  by  defendant's  engines. 

Kf.  Louis  d  8.  F.  R.  Co.  v.  Jones,  59  Ark. 
105,  26  S.  W.  595;  Musselwhite  v.  AtlantiOy 
M.  rf  O.  /?.  Co.  4  Hughes,  166,  Fed.  Cas. 
No.  9,972. 

It  is  not  permissible  to  allow  an  expert 
to  ;,Mve  the  ultimate  conclusion  to  be  drawn 
from  a  given  state  of  facts;  that  is,  the  final 
conclusion  at  which  the  jury  is  to  arrive 
from  all  the  evidence. 

Hunt  V.  Kile,  38  C.  C.  A.  641,  98  Fed.  49; 
Crane  Co.  v.  Columbus  Constr.  Co.  20  C.  C. 
A.  233,  46  U.  S.  App.  52,  73  Fed.  984;  Ifew 
York  Electric  Equipment  Co.  v.  Blair,  25 
C.  G.  A.  216,  51  U.  S.  App.  81,  79  Fed,  896. 

The  object  of  all  questions  to  experts 
should  be  to  obtain  their  opinion  as  to  the 
matter  of  skill  or  science  which  is  in  contro- 
versy and  at  the  same  time  to  exclude  their 
opinions  as  to  the  effect  of  the  evidence  in 
establishing  controverted  facts. 

Hunt  V.  Lowell  Gaslight  Co.  8  Allen,  169, 
85  Am.  Dec.  697. 

The  court  erred  in  submitting  to  the  jury 
the  issue  that  if  defendant  failed  to  use  the 
most  approved  spark  arresters,  and  plain- 
tiff was  free  from  contributory  negligence, 
he  could  recover. 

Texas  d  P.  R.  Co.  v.  Minnick,  10  C.  C.  A. 
1,  23  U.  S.  App.  310,  61  Fed.  635. 

The  court  erred  in  refusing  to  charge  the 
jury  that  plaintiff,  in  placmg  his  cotton 
upon  the  platform,  assumed  the  risks  which 
were  to  be  anticipated  from  engines  proi)erly 
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equipped  with  appliances  for  preventing  the 
escape  of  sparks,  and  properly  operated* 
and  in  saying  to  them  that  contributory 
negligence  and  assumed  risk  amoiuit  to  the 
same  thing. 

Briant  v.  Detroit,  L.  d  N.  R.  Co.  104 
Mich.  307,  62  N.  W.  366;  Chicago  d  A.  R. 
Co.  V.  Pennell,  94  111.  448;  Hartford  F.  Ins, 
Co.  V.  Chicago,  M.  d  St.  P.  R.  Co.  175  U.  S. 
91,  44  L.  ed.  84,  20  Sup.  Ct.  Rep.  33. 

The  court  erred  in  refusing  to  admit  in 
evidence  the  stipulations  and  exemptions 
contained  in  the  lease  under  which  O'Neill 
held  possession  and  occupancy  of  the  plat- 
form. 

Hartford  F.  Ins.  Co.  v.  Chicago,  M.  d  8t. 
P.  R.  Co.  175  U.  S.  91,  44  L.  ed.  84,  20  Sup. 
Ot.  Rep.  33. 

Mr.  J.  IXT.  Bailey  submitted  the  cause 
for  defendant  in  error.  Messrs.  E.  8. 
Chambers  and  Amos  L.  Beaty  were  with 
him  on  the  brief: 

There  was  no  error  in  allowing  witnesses 
to  testify  to  tires  other  than  tlie  cotton  fire^ 
although  they  did  not  see  them  start,  when 
such  other  fires  were  shown  to  have  com- 
menced burning  almost  immediately  after 
the  passing  of  tJhe  locomotive  that  is  claimed 
to  have  set  out  the  cotton  fire. 

Grand  Trunk  R.  Co.  v.  Richardson,  91 
U.  S.  454,  23  L.  ed.  356;  Butcher  v.  Vacn 
Valley  d  C.  L.  R.  Co.  67  Cal.  518,  8  Pac. 
176;  Missouri  P.  R.  Co.  v.  Donaldson,  73 
Tex.  124,  11  S.  W.  164;  Chicago  d  E.  R.  Co. 
V.  Kreig,  22  Ind.  App.  393,  53  N.  E.  10:{5; 
Evansville  .d  T.  H.  R.  Co.  v.  Keith,  8  Ind. 
App.  57,  35  N.  E.  298;  Louisville,  N.  A.  i 
C.  y?,  Co.  V.  McCorkle,  12  Ind.  App.  691, 
40  N.  E.  27 ;  Lake  Erie  d  W..  R.  Co.  v.  M\i- 
dlecoff^  150  111.  27,  37  N.  E.  660;  M'iley  v. 
West  Jersey  R.  Co.  44  N.  J.  L.  247. 

The  objection  made  to  the  testimony  (A 
witnesses,  to  the  effect  that  they  saw  no 
opportunity  and  knew  of  none  for  the  cot- 
ton to  have  caught  fire  except  from  the  loco- 
motive,  was   properly  overruled. 

PuUman  Palace  Car  Co.  x.  Smith,  79  Tex. 
470,  13  L.  R.  A.  215,  14  S.  W.  993. 

It  was  proper  to  allow  the  hypothetical 
question  put  to  the  company's  expert  \*it- 
ness.  Wells,  on  cross-examination. 

Eastern  Transp.  Line  v.  Hope,  95  l^.  8. 
297,  24  L.  ed.  477 ;  Chicago  G.  W.  R.  Co.  v. 
Price,  38  C.  C.  A.  239,  97  Fed.  425;  Union 
P.  R.  Co.  v.  yoraK\  9  C.  C.  A.  629,  15  U.  S. 
App.  400,  61  Fed.  579;  12  Am.  &  Eng.  Knc 
T^w,  2d  ed.  p.  472;  1  Greenl.  Ev.  §9  440, 
440a;  2  Taylor,  K\.  §  1275;  Taylor  v.  Star 
Coal  Co.  110  lown,  40,  81  N.  W.  251;  WU- 
Hams  V.  f?rea^  \  or  them  R.  Co.  68  Minn. 
55,  37  L.  R.  A.  204,  70  N.  W.  860. 

The  expert  witness  may  give  his  opinion 
on  the  very  issue  to  be  decided  by  the  jury 
provided  it  involves  a  matter  on  which  ex- 
pert evidence  is  admissible,  and  not  merely 
a  question  the  ordinary  mind  is  capable  <n 
determining. 

Eastern  Transp.  Line  v.  Hope,  95  U.  S. 
297.  24  L.  ed.  477. 

'J'he  trial  court  properly  admitted  tlie 
deposition  of  the  witness  Caperton,  although 
the    witness    was    personally    present    and 
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could  have  been  called.  Oi'«  if  there  was 
error  it  was  harmless. 

Whitford  v.  Clark  County,  119  U.  S.  522. 
30  L.  ed.  500,  7  Sup.  Ct.  Rep.  306;  Hinds 
V.  Keith,  6  C.  C.  A.  231,  13  U.  S.  App.  222, 
67  Fed.  12;  Schmich'.w  Noel,  64  Tex.  406; 
O'Connor  v.  Andreics,  81  Tex.  28,  16  S.  W. 
628;  San  Antonio  Strict  H.  Co.  v.  Renken, 
15  Tex.  Civ.  App.  229,  38  S.  VV.  830;  6  Enc. 
PI.  &  Pr.  670. 

The  issue  of  whether  the  engine  was 
equipped  with  the  most  approved  si>ark  ar- 
resters was  properly  submitted  to  the  jury. 

McCullen  v.  Chicago  dc  \.  IV'.  R.  Co.  49 
L.  R.  A.  642,  41  C.  C.  A.  3G5,  101  Fed.  C6; 
Texas  d  P.  R.  Co.  v.  Rice  Bros.  24  Tex.  Civ. 
App.  374,  59  S.  \V.  833;  Smith  v.  Chicngo, 
M.  dc  St.  P.  R.  Co.  4  S.  D.  71,  55  N.  W.  717; 
Habcock  V.  Chicago  d  S.  W.  R.  Co.  62  Iowa, 
593,  13  N\  W.  740,  17  X.  \V.  909. 

The  trial  couil  was  rj;^hi  in  oxdudin*;  the 
stipulations  exempting  the  railway  company 
from  liability,  as  containe<l  in  the  Ir.isc  con- 
tracts under  which  O'Ncil  held  the  platform 
on  which  the  cotton  wa^s  stored. 

Mr  A  dams  v.  .Missouri,  J\.  <C-  7'.  A*.  Co.  19 
Tex.  Civ.  App.  82,  45  S.  \V.  03(1:  King  v. 
Southern  P.  Co.  109  Cal.  90,  29  L.  R.  A.  755, 
41  Pac.  786;  Ordelheide  v.  Wubash  R.  Co. 
80  Mo.  App.  507. 

99 J  ""Mr.  Justice  White,  after  making  the 
foregoing  statement,  delivered  the  opinion 
of  the  coui-t: 

The  various  assigmnents  of  error  relied 
upon  in  the  brief  of  counsel  for  plaintiff  in 
error  will  be  disposed  of  in  the  order  therein 
discusseil. 

First.  In  several  assignments  it  is  claimed 
that  the  circuit  court  of  appeals  erred  in 
holding  that  the  trial  court  properly  ad- 
mitted the  evidence  of  witnesses  to  tli6  ef- 
fect that  at  or  about  the  time  of  the  Hre 
complained  of,  and  about  the  time  of  the 
pa.<«8ing  of  the  locomotive  which  it  was 
charged  occasioned  the  fire,  the  witnesses 
observed  other  fires  at  various  points  not 
far  removed  from  the  place  where  the  cot- 
ton was  burned  and  south  of  and  near  to 
the  railway  track.  In  the  light  of  the  deci- 
sion of  this  court  in  Grand  Trunk  R.  Co. 
V.  Richardson,  91  U.  S.  454,  470,  23  L.  ed. 
366,  362,  we  think  this  evidence  was  com- 
petent as  having  a  tendency  to  establish  that 
the  destruction  of  the  property  of  the  plain- 
tiff was  caused  bv  the  locomotive  in  ques- 
tion, and  aa  tending  to  show  negligence  in 
ita  construction  or  operation. 

Second.  In  an  assignment  of  error  it  was 
contended  that  the  appellate  court  erred  in 
holding  that  the  trial  court  properly  ad- 
mitted testimony  to  the  effect  that  certain 
witnesses  did  not  know  of  and  saw  no  op- 
portunity for  the  cotton  to  have  caught  fire 
except  from  the  locomotive  in  question.  The 
evidence  in  the  record  is  in  narrative  form, 
and  that  portion  relating  to  the  criticized 
testimony  merely  recites  that  at  the  time 
Kaid  evidence  waa  offered  from  each  witness 
"  defendant  then  and  there  objected,  because 
the  evidence  was  of  a  negative  character  and  1 
would  not  be  relevant,  and  further,  because 
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it  was  in  the  nature  of  a  conclusion  of  the 
witness  to  the  effect  that  the  fire  had  origi- 
nated from  the  engine."  Whether  the  q^ues- 
tion  which  elicited  the  testimony  complained 
of  was  objectionable  cannot  be  determined 
from  the  record,  nor  does  the  objection  seem 
to  have  been  addressed  to  an  omission  to 
state  the  facts  which  induced  the  belief  that 
no  other  opportunity  existed  for  the  cotton 
to  have  caught  fire  than  was  afforded  by  the 
operation  of  the  locomotive.  Evidence  of 
the  surrounding  circumstances  *and  condi-[290J 
tions  which  by  a  process  of  exclusion  would 
have  tended  to  establish  that  the  burning 
of  the  cotton  could  not  have  been  caused 
other  than  by  the  locomotive  in  question 
would,  we  think,  have  been  clearly  relevant. 
As  the  record  stands,  we  think  the  assign- 
ment in  question  was  without  merit. 

Third.  A  further  contention  is  that  the 
appellate  court  erred  in  permitting  a  quea- 
tion  to  be  answered  despite  the  objection 
that  **  the  evidence  sought  to  be  elicited  was 
not  such  as  was  the  subject  of  expert  testi- 
mony, but  the  endeavor  was  to  substitute  a 
conclusion  of  the  witness  for  that  of  the 
jury,  and  it  was  not  allowable  by  a  hypo- 
thetical question,  such  as  this  and  the  an- 
swer tliereto,  to  prove  the  bad  equipment  of 
the  engine  in  the  face  of  the  actual  testi- 
mony that  the  equipment  was  all  in  good 
order."  The  following  is  the  question  re- 
ferred to: 

'*  Suppose  an  engine  should  come  along, 
and  in  the  course  of  4  miles  and  \  should 
set  out,  say,  eight  fires,  should  set  fire  to 
the  grass  in  some  of  these  places,  set  fire 
to  shavings  60  feet  from  the  right  of  way. 
set  cotton  on  fire,  and  that  live  cinders  could 
be  seen  falling  and  did  fall  and  smoked 
after  falling  on  the  ground,  over  the  work 
benches  and  things  and  over  platforms, 
would  you  say  there  was  anything  wrong 
about  the  operation  or  construction  of  that 
engine,  or  would  you  say  it  was  all  right? 
And  suppose,  instead  of  being  eight  fires, 
there  were  five  under  the  conditions  named 
to  you,  what  would  you  say?" 

The  question  was  proper.  The  witness 
was  foreman  of  the  boiler  department  at  the 
main  sliops  of  the  defendant,  having  to  do 
with  the  building  of  boilers,  and  was  in  spe- 
cial control  of  the  part  of  the  shops  which 
had  to  do  with  spark  arresters.  The  hypo- 
thetical question  was  based  upon  evidence, 
and  if  the  witness  was  competent  —  as  the 
evidence  showed  he  was  —  to  testify  whether 
or  not  an  engine  so  conducting  itself  was 
or  w\as  not  in  good  working  order  or  prop- 
erly operated,  we  think  the  jury  should 
have  had  the  benefit  of  his  opinion.  Inas- 
much as  there  was  evidence  to  the  effect 
that  it  is  impossible,  even  with  the  use  of 
the  most  effective  spark  arresters,  to  pre- 
vent the  escape  of  sparks,  a  case  was  pre- 
sented justifying  the  introduction  of  expert 
testimony  to  aid  the  jury  in  determining  the 
ultimate*fact  whether  an  enj?in«  was  in  good[291] 
repair  and  properly  operated  which  con- 
ducted itself  as  the  evidence  tended  to  show 
this  locomotive  did.  Eastern  Transp.  Line 
y.  Hope,  95  U.  S.  297,  298,  24  L.  ed.  477. 
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Fourth.  It  18  asserted  that  the  appellate 
court  erred  in  holding  that  prejudicial  error 
was  not  committed  in  permitting  the  deposi- 
tion of  a  witness  to  tNe  read  when  the  wit- 
ness was  actually  in  court  and  his  presence 
was  known  to  the  plaintiff.  We  adopt  as 
our  own  the  language  of  the  circuit  court 
of  appeals  on  this  point: 

"  In  view  of  the  fact  that  the  witness  was 
called  by  the  defendant  after  the  deposition 
had  been  admitted  over  the  defendant's  ob- 
jection, and  gave  fully  his  explanation  of 
the  deposition  and  his  testimony  as  to  the 
subject  to  which  it  related,  we  conclude  that 
the  error  committed  is  not  sufficiently  grave 
in  its  results  to  require  us  to  reverse  the 
case." 

Fifth.  It  is  claimed  that  the  appellate 
court  erred  in  holding  that  the  trial  court 
rightly  left  it  to  the  jury  to  determine  that, 
if  the  railway  company  failed  to  use  the 
mo<«t  approved  spark  arrester,  and  plaintiff 
was  free  from  contributory  negligence,  he 
could  recover.  This  contention  is  based 
upon  the  assumption  that  there  was  no  evi- 
dence tending  to  show  that  the  most  ap- 
proved spark  arrester  was  not  used.  We  do 
not  pause  to  analyze  the  evidence  on  the 
subject,  because  we  think  it  not  necessary 
to  do  so.  The  proposition,  considering  it  in 
the  H^ht  most  favorable  for  the  plaintiff  in 
error,  is  but  an  abstraction,  and  assumes 
that,  because  it  may  be  that  at  one  time 
the  spnrk  arrester  was  of  the  most  approved 
pattern,  it  continued  to  be  such,  even  al- 
though it  was  not  in  good  repair  at  the  time 
of  the  fire  and  such  defective  condition  oc- 
casioned the  loss  complained  of.  The  court 
instructed  that  the  jury  must  give  a  verdict 
for  the  railroad  if  it  was  found  that  it  "  did 
use  the  most  approved  spark  arrester,  at  the 
time  in  good  condition,  and  that  the  engine 
was  then  and  there  operated  with  ordinary 
care  and  prudence;"  and,  in  stating  the  con- 
verse of  the  proposition,  said :  "  But  if  the 
railroad  failed  to  use  the  most  approved 
Hpark  arrester  and  apparatus  connected  with 
the  engine  as  in  ordinary  use  by  properly 
conducted  railways  to  prevent  the  escape  of 
[292J'*fire.  in  so  far  as  it  could  consistently  be 
done  with  the  business  "  which  the  railroad 
was  carrying  on,  a  verdict  should  be  re- 
turned against  the  railroad,  provided  it  was 
found  that'the  plaintiff  Watson  had  not  con- 
tributed to  the  injury.  This  charge  as  a 
whole  we  think  is  not  amenable  to  the  ob- 
jection that  it  left  to  the  jury  to  consider 
the  original  construction  of  the  spark  ar- 
rester, irrespective  of  its  condition  at  the 
time  of  the  fire.  The  expression,  "  as  ordi- 
narily used  by  properljr  conducted  rail- 
ways,'' of  necessity  implied  that  the  appa- 
ratus must  have  been  kept  in  proper  condi- 
tion for  use.  To  construe  to  the  contrary 
would  presuppose  that  conflicting  measures 
of  liability  were  given  to  the  jury  by  the 
court  when  it  pointed  out  the  opposing 
views  which  the  jury  were  authorized  to  de- 
duce from  the  proof.  Thus  rightly  constru- 
ing the  charge,  there  was  beyond  per  adven- 
ture evidence  to  be  weighed  by  the  jury  in 
determining  whether  the  spark  arrester  was 
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or  was  not  in  satisfactory  working  order  ti 
the  time  the  cotton  was  set  on  fire.  Several 
witnesses  testified  that  the  engine  emitted 
considerable  fire  and  cinders,  and  the  efi- 
dencc  upon  which  the  hypothetical  questioa 
quoted  in  subdivision  third  of  this  opinio! 
was  based  clearly  rebuts  the  assumptioi 
that  there  was  not  evidence  of  eircumstaneei 
to  be  considered  by  the  jury  in  eonneetioii 
with  the  evidence  introduced  by  the  defend- 
ant of  the  condition  of  the  engine,  spark  ar^ 
rester,  etc.,  as  disclosed  by  an  inspectioM 
thereof.  So,  also,  the  answer  to  the  hypo- 
thetical question  clearly  contained  matW 
pertinent  for  the  consideration  of  the  jaiy 
in  determining  whether  the  engine  was  prop- 
erly equipped  and  operated.  Hie  witneei 
said: 

"An  engine  that  will  do  ae  you  have  stated 
is  doing  something  unusual,  very  unusuaL 
If  there  was  dry  and  combustible  material 
close  to  the  trade  a  spark  from  the  ash  pan 
might  drop  among  it  and  set  fire.  Wnai 
you  said  might  have  occurred,  but  it  would 
be  ver}'  unusual.  I  could  not  say  that  then 
would  be  anything  wrong  in  the  operation 
of  the  engine,  but  there  might  have  been 
something  deranged  about  the  ash  pan  it 
the  only  way  I  could  account  for  it.  If  the 
engine  did  set  out  sparks  in  the  manner 
stated  by  you,  I  cannot  believe  that  the  en- 
gine was  in  quite  perfect  condition." 

•Sixth.    A  further  assignment  of  error  ii<[tC 
to  the  effect  that  the  appellate  court  erred 
in  holding  that  error  was  not  committed  in 
refusing  to  charge  the  jury  that  plaintiif, 
in  placing  his  cotton  upon  the  platform,  ta- 
sumed  the  risks  which  were  to  be  anticipated 
from  engines  properly  equipped  with  appli- 
ances for  preventing  the  escape  of  sparks  and 
properly  operated,  and  in  saying  to  them  that 
contributory   negligence  and   assumed  risk 
amount  to  the  same  thing.    But  the  court 
charged  the  jury  that,  even  though  the  col* 
ton  was  set  on  fire  by  sparks  communicated 
from  the  engine,  yet,  if  the  defendant  used 
the  most  approved  spark  arrester,  and  the 
engine  was  operated  with  ordinary  care  and 
prudence,   the   plaintiff  could   not   reeonr. 
As  the  court  also  fully  instructed  the  jntf 
as  to  what  would  have  constituted  contribih 
tory  negligence  on  the  part  of  Watson  aa 
respected  the  storing  of  his  cotton  on  tba 
platform,  and  informed  the  jury  that  reoo^ 
ery  could  not  be  had  if  there  was  such  cos* 
tributory  negligence,  it  is  quite  clear  that 
the  jury  could  not  have  been  misled  by  thi 
failure  of  the  trial  court  to  point  out  tbt 
distinction  between  assumed  risk  and  con- 
tributory negligence.    -It  is   not  pereeivvd, 
for  instance,  how  the  jury  could  have  toea 
aided  in  reaching  a  conclusion  if,  in  additio* 
to  being  informed  that  the  plaintiff  cooW 
not  recover  if  the  railway  company  wae  noj 
negligent  in  respect  to  the  equipment  and 
operation  of  the  engine,  they  were  told  that 
the  plaintiff  "  assumed  the  risks  which  weia 
to    be    anticipated    from    engines    properly 
equipped  with  appliances  for  preventing  the 
escape  of  sparks,  and  properly  operated." 

Seventh,  llie    remaining    assignment  of 
error  is  to  the  effect  tha»  error  was  com- 
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milted  by  the  appellate  court  in  affirminff 
tlie  judgment  despite  the  fact  that  the  trisu 
court  refused  to  admit  in  evidence  the  stip- 
ulations and  exemptions  from  liability  for 
losA  caused  by  fire  contained  in  the  lease  un- 
der which  the  lessee  held  possession  and  oc- 
cupancy of  the  storage  platform  on  which 
the  cotton  in  question  was  when  destroyed 
by  fire.  As  Watson  waa  not  in  privity  with 
the  lessee, —  and  it  is  conceded  he  had  no 
knowled|^  of  such  stipulations  when  he 
stored  his  property  on  the  platform, —  there 
was  no  tenable  ground  on  which  to  contend 
that  he  was  in  anywise  bound  by  the  stipu- 
lations in  question. 
Judgment  affirmed. 


>4]       •JOEL  W.  LOCKWOOD,  Petitioner, 

V. 

EXCUANGE   BANK  OF   FORT   VALLEY 
and  F.  P.  Rape,  Trustee. 

(See  8.  C.  Reporter's  ed.  294-301.) 

Jurisdiction  of  bankruptcy  court — adminxs- 
tration  of  exempt  property. 

A  court  of  bankruptcy  has  no  jurisdiction  to  en- 
force, against  the  bankrupt's  exemption,  the 
rights  of  unsecured  creditors  whose  evidences 
of  indebtedness  contain  the  waiver  of  home- 
stead and  exemption  authorized  by  the  state 
Constitution  and  laws,  by  reason  of  the  au- 
thority conferred  upon  such  court  by  the 
tmnkniptcy  act  of  1898  (30  Stat,  at  L.  544, 
chap.  541,  U.  S.  Comp.  Stat.  1001,  p.  3418). 
to  control  exempt  properly.  In  order  to  set  it 
aside,  and  thus  exclude  it  from  the  assets  of 
the  bankrupt's  estate  to  be  admluistered. 

[Nb.  226.] 

Argued   April  7,  190S.     Decided  June  1, 

190S. 

ON  A  WRIT  of  certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for  the 
¥iith  Circuit,  which  brings  up  for  consid- 
eration the  record  in  a  cause  in  the  Dis- 
trict Court  for  the  Southern  District  of 
(jreorgia  in  which  was  denied  the  exemption 
claimed  by  a  bankrupt  because  of  his 
written  waiver  of  homestead  and  exemp- 
tion. Judgment  of  the  District  (Ik>urt  re- 
versed and  proceedings  remanded,  with  di- 
rections to  sustain  the  exemption  and  to 
withhold  discharge  to  permit  proceedings 
to  be  taken  in  the  state  court  to  subject 
the  exempt  property  to  the  claims  of  cred- 
itors. 

Statement  by  Mr.  Justice  Whites 

In  this  proceeding,  upon  certain  questions 
being  certified  by  the  United  States  circuit 
court  of  appeals  for  the  fifth  circuit  for  de- 
cision by  this  court,  a  writ  of  certiorari  was 
allowed,  and  the  entire  record  has  been 
brought  up  for  consideration. 

The  controversy  is  fully  set  forth  in  the 
following  *'  statement  of  case/'  embodied  in 
the  certificate  of  the  circuit  court  of  ap- 
peals: 

"  On  the  23d  day  of  November,  1900,  said 
190  U.  8. 


Joel  W.  Ix>ckwood  was,  on  his  application, 
duly  adjudged  a  bankrupt  by  the  district 
court  of  the  United  States  for  the  southern 
district  of  Georgia.  On  December  6,  1900, 
F.  T.  Rape  was  duly  appointed  trustee  for 
said  bankrupt;  on  the  16th  day  of  Decem- 
ber, 1900,  the  said  F.  T.  Rape,  trustee,  set 
aside  and  designated  as  an  exemption  all  of 
the  property  returned  by  the  said  bankrupt 
in  his  schedule  of  assets.  On  the  1st  day 
of  January,  1901,  the  Exchange  Bank  of 
Fort  Valley,  a  creditor  who  had  duly 
proven  its  debt  as  an  unsecured  claim,  filed 
exceptions  to  the  trustee's  •assiprnment  of[29S'j 
homestead  and  exemption,  upon  the  follow- 
ing grounds: 

(a)  That  said  creditor  held  a  contract 
against  the  bankrupt  in  which  said  bank- 
rupt specially  waived  and  renounced  all 
right  to  the  homestead  exemption  allowed 
by  the  laws  of  Qeorgia  or  the  United  States. 
Said  waiver  is  contained  in  a  note  consti- 
tuting contract  of  indebtedness,  and  was 
made  in  accordance  with  the  provisions  of 
the  Constitution  and  laws  of  said  state,  au- 
thorizing and  empowering  the  debtor  to 
waive  and  renounce  in  writing  his  right  to 
the  benefit  of  the  exemption  provided  for 
by  the  Constitution  and  laws  of  said  ^tate. 

"*  {h)  That  creditor's  debt  was  unse- 
cured, save  and  except  so  far  as  a  waiver  of 
homestead  and  exemption  may  be  construed 
as  a  security. 

*' '  (c)  That  the  trustee  has  set  apart  all 
the  property  of  said  bankrupt  returned  by 
him  in  bankruptcy. 

"*(d)  Under  the  laws  of  Georgia,  the 
debtors  exemption  cannot  be  subjected  to 
the  payment  of  a  debt  containing  a  waiver 
of  homestead  except  by  putting  said  debt  in 
judgment,  and  afterwards  causing  execu- 
tion to  issue  thereon  to  be  levied  on  the  ex- 
empt property,  in  accordance  with  the  pro- 
visions of  §8  2850  et  seq.  of  the  Code  of 
Georgia.  If  bankrupt  court  should  approve 
ti'ustec's  assignment  in  this  case,  without 
reserving  to  petitioner  the  right  to  sue  his 
claim  and  put  same  in  judgment,  and  with- 
out itself  giving  judgment  for  said  debt, 
creditor  would  be  left  without  means  of  en- 
forcing his  rights  created  and  arising  out 
of  the  aforesaid  waiver,  and  would  be  with- 
out remedy. 

"  *  ( c )  Creditor  therefore  prays  equitable 
relief  and  such  decree  as  will  protect  his 
rights;  that  the  homestead  be  set  aside  and 
trustee  be  required  to  take  charge  of  and 
administer  the  property,  of  said  bankrupt 
so  set  apart,  except  so  much  as  cannot  be 
waived,  for  the  benefit  of  creditors  holding 
waiver  contracts.' 

"  To  these  exceptions  of  the  creditor  the 
bankrupt  duly  filed  a  demurrer  on  the  fol- 
lowing grounds: 

"*(a)  That  said  exceptions  are  wholly 
insufficient  in  law  to  defeat  the  report  of 
the  trustee. 

•"'(6)  That  the  exceptions  made  are  not[296] 
such  as,  under  the  laws  of  Georgia,  will  de- 
feat the  setting  apart  of  the  exemption,  and 
furnish   no  reason  why  the  trustee  should 
not  assign  the  exemption. 
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**'(c)  Tliat  llio  bankrupt  court  ba»  no 
jurisdiction  over  exonipted  property,  and  no 
uuthoiity  to  administer  the  same. 

**  *  I  cZ )  That  there  is  no  authority  of  law 
for  the  exceptions  made,  nor  for  the  relief 
sought.* 

•*The  referee,  Honorable  Shelby  Myrick, 
overruled  the  aforesaid  demurrer,  and  di- 
rected the  trustee  to  carve  out  of  the  said 
exemption  of  property  a  portion  of  the 
same,  amounting  to  $300.00,  which  was  to 
be  free  from  the  claims  of  all  creditors. 
The  residue  of  the  exempted  property  was 
to  be  sold,  and  the  proceeds  held  by  the 
trustee  for  the  benefit  of  creditors  holding 
waiver  notes.  The  bankrupt  was  ordered  to 
yield  possession  to  the  trustee  for  the  pur- 
pose of  carrying  out  this  order.  The  ref- 
eree, at  the  request  of  bankrupt,  certified 
the  record  in  said  case,  together  with  his 
decision  thereon,  to  the  Honorable  Emory 
S[)eer,  judge  of  the  district  court  of  said 
district,  for  final  determination.  On  the 
30th  March,  1001,  said  case  came  on  regu- 
larly to  be  tried  before  said  district  judge, 
and,  after  hearing  argument  of  counsel,  his 
honor  Judge  Emory  Speer  held  and  decided 
and  adjudged  the  aforesaid  exceptions  to 
the  dcternii  nations  and  report  of  the  trustee 
be  sustained,  and  that  the  exemptions  set 
apart  by  the  trustee  in  his  said  report  be 
denied  and  refused  to  the  said  bankrupt, 
save  and  except  the  item  of  household  fur- 
niture and  wearing  apparel,  and  that  the 
said  bankrupt  was  not  entitled  to  an  ex- 
emption as  claimed  by  him,  by  reason  of 
having  waived  and  renounced  in  writing  his 
riglits  thereto,  in  accordance  with  the  Con- 
stitution and  laws  of  the  state  of  Georgia." 

This  judgment  of  the  district  court  is  the 
ojie  complained  of,  and  which  was  sought  to 
be  revised  in  the  circuit  court  of  appeals. 

Mr.  Stephen  W.  Parker  argued  the 
cause,  and,  with  Messrs.  J.  M.  Terrell  and 
John  W.  Haytiood,  and  }fessr8.  Allen  Fort 
d-  tS'o/i,  tiled  a  brief  for  petitioner: 

The  title  to  the  exempted  property  never 
vt^it^  in  the  trustee  of  the  bankrupt  for  any 
|>urpo^<\  and  therefore  such  projwrty  cannot 
he  a<lniinistert»d   hv   the  bankrupt  court. 

WiHxtruff  V.  Chaves,  44  C.  C.  A.  631,  105 
Fwl.  (iOl:  Ui  liass.  3  Woods,  382,  Fetl.  C^as. 
Nt).  1,001  ;  Rix  v.  Capitol  Bank,  2  Dill.  307. 
K«mI.  ('as.  No.  11,869;  Re  Poleman,  5  Biss. 
.V2(i.  lu-il.  Cas.  No.  11,247;  Byrd  v.  Hanold, 
IS  Nat.  Bankr.  Reg.  437,  Fed.  Cas.  No. 
2,2(M):  Re  F(tevvns,  2  Biss.  373,  Fed.  Cas.  \o. 
\:).M\'2:  Itr  rrvstoH,  <5  Nat.  Bankr.  Beo  :>4.'), 
F«-<1.  Cos.  No.  11,394;  Re  Camp,  91  Fed. 
74.-);   Rr  Wells,  105  Fed.  762. 

The  allowance  to  bankrupts  of  their  ex- 
emption under  the  state  law  is  not  to  be 
••atVected"  by  the  bankruptcy.  As  to  exemp- 
tions the  act  of  Congress  adopts  the  state 
laws  of  the  bankrupt's  domiril,  and  his 
right  to  an  exemption  must  depend  on  those 
laws,  and  must  be  determined  by  them. 

Re    Ducrson,    13    Nat.    Bankr.    Reg.    183, 
Fed.  Cas.  No.  4,117:  Re  Fevly,  3  Nat.  Bankr. 
Beg.  iW;.  Fed.  Cas.  No.  4,714;   Re  W'yllie,  2 
Uughi'^,  4W.   Fed.  Cas.  No.  18,112. 
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The  bankrupt  court  has  no  jurisdiction 
of  exempt  property. 

Re  Moore,  112  Fed.  289;  Potctrn  Drg 
Goods  Co,  v.  Nelson,  10  N.  D.  680,  68  L.  R. 
A.  770.  88  N.  W.  703. 

Mr.  Olln  J.  Wimberly  argued  the  cause, 
and,  with  Mr.  John  I,  Hall,  filed  a  brief  for 
respondents : 

Under  the  laws  of  Georgia  a  debtor  can- 
not claim  any  property  as  exempt  until  it 
is  set  apart  to  him  on  proceedings  insti- 
tuted for  that  purpose. 

McDowell  V.  McMurria,  107  Ga,  812.  33 
S.  E.  709;  Dunagan  v.  Stadler,  101  Ga.  474. 
29  S.  E.  440;  Re  Solomon,  2  Hughes.  164, 
Fed.  Cas.  Na  13,166. 

When  the  debtor  makes  a  general  waiver 
of  the  homestead  and  exemption  right  in  a 
note,  or  other  paper,  he  parts  witH  all  right 
to  take  and  hold  the  homestead  or  exemp- 
tion 8iS  against  such  creditor. 

Flemister  v.  Phillips.  65  Ga.  670:  Bor- 
oughs V.  White,  69  Ga.  842;  Tribble  v. 
Anderson,  63  Ga.  31 ;  Cleghom  v.  iirreson, 
77  Ga.  343;  Prather  v.  Smith,  101  Ga.  283, 
28  S.  E.  857. 

The  question  as  to  what  property  thf 
bankrupt  is  entitled  to  as  an  exemption 
must  be  decide<l  by  the  bankrupt  couil.  and 
if  it  is  decided  that  the  bankrupt  is  not 
entitled  to  his  homestead  and  exemption  out 
of  any  property,  or  out  of  any  pnrticnlMr 
property,  then  tliat  property  is  neces.Hnrily 
to  be  administered  in  tne  bankrupt  eourt. 
and  is  not  turned  over  to  the  banknipt. 
although  he  may  assert  a  claim  of  exeiii|H 
tion  against  such  property. 

Re  Solomoih,  2  Hughes,' 104.  Fed.  Cas.  Na 
13,166. 

The  bankrupt  court  will  follow  the  prac- 
tice of  the  state  courts  to  the  extent  of  per- 
mitting any  objection  to  be  iWvil  to  th« 
bankrupt's  exemption  if  fiK»d  within  the  time 
required  by  the  act  of  Congress,  which  can 
be  made  and  urged  in  the  state  courU  a>  a 
reason  for  def editing  the  exemption. 

Ibid.;  Re  W'yllie,  2  Hughes.  449,  Fed.CV. 
No.  18,112;  Re  Judkins,  2  Hunches,  401.  Fed. 
Cas.  No.  7,560;  Re  Whitehead,  2  Xat. 
Bankr.  Reg.  599.  Fed.  Cas.  No.  17,5<i2:  R^ 
Perdue,  2  Nat.  Hankr.  Reg.  183,  Fed.  T**. 
No.  10,975;  Re  Sttvcuson,  93  Fed.  789:  R* 
Garden,  93  Fed.  423,  Re  Coffman,  93  Fed. 
422;  Re  Sisler,  96  Fed.  402;  Re  Woodruff, 
96  Fed.  317;  Re  Waxelbaum.  101  Fed.  228. 

The  property  which  the  banknipt  nwy 
elaim  as  his  exemption  shall  be  set  apart  to 
liim  by  the  bankrupt  court,  and  it  can  be 
set  afKirt  to  him  only  after  the  bankrupt 
court  decides  that,  under  the  laws  of  Im 
domicil  of  the  bankrupt,  he  is  entitled  to 
the  exemption. 

Re  Waxelbaum,  101  Fed.  228;  Re  Mayer, 
47  C.  C.  A.  512,  108  Fed.  599;  Re  Beaih 
champ,  101  Fed.  106;  Re  Turnbull,  106  Fed. 
068;  Re  Anderson,  103  Fed.  864. 

.Mr.  Justice  Wliite,  after  making  the 
foregoing  statement,  delivered  the  opinio* 
of  the  court: 

The  general  exemption  of  property  frofli 
lc>'y  or  sale,  authorized  by  article  9,  |  !» 
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H  1,  of  the  present  Constitution  of  the  state 
of  Georgia  (that  of  1877),  is  "realty  or 
personalty,  or  both,  to  the  value  in  the  ag- 
gregate of  $1,000."  By  article  9,  §  3,  K  1, 
of  the  same  Constitution,  a  debtor  is  vested 
with  power  to  waive  or  renounce  in  writing 
this  right  of  exemption,  **  except  as  to 
wearing  apparel,  and  not  exceeding  $300 
worth  of  household  and  kitchen  furniture 
and  provisions."  The  mode  of  enforcement 
of  a  waiver  of  exemption  is  provided  for  in 
§  2850  of  the  Code  of  1895,  reading  as  fol- 
lows: 

"  In  all  cases  when  any  defendant  in  ex- 
ecution has  applied  for  and  had  set  apart 
a  homestead  of  realty  and  personalty,  or 
either,  or  where  the  same  has  been  applied 
for  and  set  apart  out  of  his  property,  as 
provided  for  by  the  Constitution  and  laws 
of  this  state,  and  the  plaintiff  in  execution 
is  seeking  to  proceed  with  the  same,  and 
there  is  no  property  except  the  homestead 
on  which  to  levy  upon  the  ground  that  his 
debt  falls  within  some  one  of  the  classes  for 
which  the  homestead  is  bound  under  the 
Constitution,  it  shall  and  may  be  lawful  for 
such  plaintiff,  his  agent,  or  attorney,  to 
make  affidavit  before  any  officer  authorized 
to  administer  oaths  that,  to  the  best  of  his 
knowledge  and  belief,  the  debt  upon  which 
such  execution  is  founded  is  one  from  which 
the  homestead  is  not  exempt,  and  it  shall 
be  the  duty  of  the  officer  in  whose  hands 
the  execution  and  affidavit  are  placed  to 
proceed  at  once  to  levy  and  sell,  as  though 
the  property  had  never  been  set  apart.  The 
defendant  in  such  execution  may,  if  he  de- 
sires to  do  so,  deny  the  truth  of  the  plain- 
tiff's affidavit  by  filing  with  the  levying  of- 
ficer a  counter  affidavit." 

The  question  presented  on  the  record  be- 
fore us  may  be  stated  in  similar  language 
to  that  which  was  used  by  the  district  judge 
]* — the  correctness  of  whose  decision  in  the 
case  at  bar  is  now  for  review  —  in  the  course 
of  his  opinion  in  Re  Woodruffy  96  Fed.  317, 
as  follows  (p.  318)  : 

*'  Has  the  bankruptcy  court  jurisdiction 
to  protect  or  enforce  against  the  bankrupt's 
exemption  the  rights  of  creditors  not  hav- 
ing a  judgment  or  other  lien,  whose  prom- 
issory notes  or  other  like  obligations  to  pay 
contain  a  written  waiver  of  the  homestead 
and  exemption  authorized  and  prescribed  by 
the  Constitution  of  the  state,  or  are  such 
creditors  to  be  remitted  to  the  state  courts 
for  such  relief  as  may  be  there  obtained?" 

The  provisions  of  the  bankruptcy  act  of 
1898  [30  Stat,  at  L.  544,  chap.  541  (U.  S. 
Conip.  Stat.  1001,  p.  3418).]  which  control 
the  consideration  of  the  question  just  pro- 
pounded are  as  follows:  By  clause  11  of 
S  2  courts  of  bankruptcy  arc  vested  with 
jurisdiction  to  "  determine  all  claims  of 
bankrupts  to  their  exemptions."  Section  6 
provides  as  follows: 

*'  Sec.  6.  This  act  shall  not  affect  the  al- 
lowance to  bankrupts  of  the  exemptions 
which  are  prescribed  by  the  state  laws  in 
force  at  the  time  of  the  filing  of  the  peti- 
tion in  the  state  wherein  they  have  had 
their  domicil  for  the  six  months  or  the 
190  U.  9. 


greater  portion  thereof  immediately  preced- 
ing the  filing  of  the  petition." 

By  clause  8  of  S  '  the  bankrupt  is  re- 
quired to  schedule  all  his  property,  and  to 
make  "a  claim  for  such  exemptions  as  he 
may  be  entitled  to.  By  clause  11  of  S  47  it 
is  made  the  duty  of  the  trustees  to  "set 
apart  the  bankrupt's  exemptions  and  report 
the  items  and  estimated  value  thereof  to  the 
court  as  soon  as  practicable  after  their  ap- 
pointment." By  S  07  it  is  provided,  among 
other  things,  that  the  property  of  the  debtor 
fraudulently  conveyed,  etc.,  **  shall,  if  he  be 
adjudged  a  bankrupt,  and  the  same  is  not 
exempt  from  execution  and  liability  for 
debts  by  the  law  of  his  domicil,  be  and  re- 
main a  part  of  the  assets  and  estate  of  the 
bankrupt,"  etc.  In  f  70  is  enumerated  the 
property  of  the  bankrupt  which  is  to  vest 
in  the  trustee  as  of  the  date  of  the  adjudi- 
cation in  bankruptcy,  *'  except  in  so  far  as 
it  is  to  property  which  is  exempt." 

Under  the  bankruptcy  act  oi  1867  [14 
Stat,  at  L.  522,  chap.  176]  it  was  held  that 
property  generally  exempted  by  the  state 
law  from  the  claims  of  creditors  *was  not[899J 
part  of  the  assets  of  the  bankrupt,  and  did 
not  pass  to  the  assignee,  but  that  such  prop- 
erty must  be  pursued  b^  those  having  spe- 
cial claims  against  it,  m  the  proper  state 
tribunals.  Thus,  speaking  of  the  act  of 
1867,  Mr.  Justice  Bradley  {Re  Baas,  3 
Woods,  382,  384,  Fed.  Cas.  No.  1,091)  said: 

"  Not  only  is  all  property  exempted  by 
state  laws,  as  those  laws  stood  in  1871,  ex- 
pressly excepted  from  the  operation  of  the 
conveyance  to  the  assignee,  but  is  added  in 
the  section  referred  to,  as  if  eo?  imfusfrta. 
that  'these  exceptions  shall  operate  as  a 
limitation  upon  the  conveyance  of  the  prop- 
erty of  the  bankrupt  to  his  assignee,  and  m 
no  case  shall  the  property  hereby  excepted 
pass  to  the  assignee,  or  the  title  of  the  bank- 
rupt thereto  be  impaired  or  affected  by  any 
of  the  provisions  of  this  title.' 

**  In  other  words,  it  is  made  as  clear  as 
anything  can  be  that  such  exempted  prop- 
ei*ty  constitutes  no  part  of  the  assets  m 
bankruptcy.  The  agreement  of  the  bank- 
rupt in  any  particular  case  to  waive  the 
right  to  the  exemption  makes  no  difference. 
He  may  owe  other  debts  in  regard  to  which 
no  such  agreement  has  been  made.  But 
whether  so  or  not,  it  is  not  for  the  bank- 
rupt court  to  inquire.  The  exemption  is 
created  by  the  state  law,  and  the  assignee 
acquires  no  title  to  the  exempt  property. 
If  the  creditor  has  a  claim  against  it,  he 
must  prosecute  that  claim  in  a  court  which 
has  jurisdiction  over  the  property,  which  the 
bankrupt  court  has  not." 

We  think  that  the  terms  of  the  bank- 
ruptcy act  of  1898,  above  set  out,  as  clearly 
evidence  the  intention  of  Congress  that  the 
title  to  the  property  of  a  bankrupt,  gen- 
erally exempted  by  state  laws,  should  re- 
main in  the  bankrupt,  and  not  pass  to  his 
reprericntative  in  bankruptcy,  as  did  the 
provisions  of  the  act  of  1867,  considered  in 
Ite  Baas.  The  fact  that  the  act  of  1898  con- 
fers upon  the  court  of  bankruptcy  author- 
ity to  control  exempt  property  in  order  to 
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set  it  aside,  and  thus  exclude  it  from  the 
assets  of  the  bankrupt  estate  to  be  admin- 
istered, affords  no  just  ground  for  holding 
that  the  court  of  bankruptcy  must  admin- 
ister and  distribute,  as  included  in  the  as- 
sets of  the  estate,  the  ver^  property  which 
the  act,  in  unambiguous  language,  declares 
[300J  shall  not  pass  from  the  bankrupt,  or 'become 
part  of  the  bankruptcy  assets.  The  two  pro- 
visions of  the  statute  must  be  construed  to- 
gether, and  both  be  given  effect.  Moreover, 
the  want  of  power  in  the  court  of  bank- 
ruptcy to  administer  exempt  property  is,  be- 
sides, shown  by  the  context  of  the  act ;  since, 
throughout  its  text,  exempt  property  is  con- 
trasted witli  property  not  exempt,  the  latter 
alone  constituting  assets  of  the  bankrupt  es- 
tate subject  to  administration.  The  act  of 
18U8,  instead  of  manifesting  the  purpose  of 
Congress  to  adopt  a  different  rule  from  that 
which  was  applied,  as  we  have  seen,  with 
reference  to  the  act  of  1867,  on  the  contrary, 
exhibits  the  intention  to  perpetuate  the 
rule,  since  the  provision  of  the  statute  to 
which  we  have  referred  in  reason  is  conso- 
nant only  with  that  hypothesis. 

Though  it  be  conceded  that  some  incon- 
venience may  arise  from  the  construction 
which  the  text  of  the  statute  requires,  the 
fact  of  such  inconvenience  would  not  justify 
us  in  disregarding  both  its  letter  and  spirit. 
Besides,  if  mere  arguments  of  inconvenience 
wfrc  to  have  weight,  the  fact  cannot  be  over- 
looked that  the  contrary  construction  would 
pro<lnce  a  greater  inconvenience.  The  dif- 
f<»renro,  however,  between  the  two  is  this: 
1'biit  in  the  latter  case  —  that  is,  causing 
the  exempt  property  to  form  a  part  of  the 
bankruptcy  assets  —  the  inconvenience  would 
be  irremediable,  since  it  would  compel  the  ad- 
ministration of  the  exempt  property  as  part 
of  the  estate  in  bankruptcy;  whilst  in  the 
other,  the  rights  of  creditors  having  no  lien, 
as  in  the  case  at  bar,  but  having  a  remtuly 
under  the  state  law  against  the  exempt 
property,  may  be  protected  by  the  court  of 
bankruptcy,  since,  certainly,  there  would 
exist  in  favor  of  a  creditor  holding  a  waiver 
note,  like  that  possessed  by  the  petitioning 
creditor  in  the  case  at  bar,  an  equity  en- 
titling hint  to  a  reasonable  postponement 
of  the  discharge  of  the  bankrupt,  in  order 
to  allow  the  institution  in  the  state  court 
of  such  proceedings  as  might  be  necessary 
to  make  effective  the  rights  possessed  by 
the  creditor. 

As,  in  the  case  at  bar,  the  entire  property 
which  the  bankrupt  owned  is  within  the  ex- 
emption of  the  state  law,  it  becomes  unnec- 
essary to  consider  what,  if  any,  remedy 
might  be  available  in  the  court  of  bank- 
ruptcy for  the  benefit  of  general  creditors, 
r301]*in  order  to  prevent  the  creditor  holding  the 
waiver  as  to  exempt  property  from  taking 
a  dividend  on  his  whole  claim  from  the  gen- 
eral assets,  and  thereafter  availing  himself 
of  the  right  resulting  from  the  waiver  to 
proceed  against  exempt  property. 

The  judijmtni  of  the  District  Court  is  re- 
verscdf  and  the  proceeding  is  remanded  to 
that  court  with  directions  to  overrule  the 
exceptions  to  the  trustee's  assignment  of 
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homestead  and  exemption,  and  to  withhold 
the  discharge  of  the  bankrupt,  if  he  be 
otherwise  entitled  thereto,  until  a  reason- 
able time  has  elapsed  for  the  excepting  cred- 
itor to  assert,  in  a  state  tribunal,  his  al- 
leged right  to  subject  the  exem{>t  property 
to  the  satisfaction  of  his  claim.  And  it  ii 
no  ordered. 


COSMOS      EXPLORATION      COMPANY, 

Appt., 

V. 

GRAY  EAGLE  OIL  COMPANY  et  al 

(See  S.  C.  Reporter's  ed.  301-315.) 

Federal  courts — interference  with  Land 
partment — forest    reserve    act — power 
Land  Department  with  reference  to  w 
tion  of  lieu  lands — acts  of  local  office*^ 
insufficient  to  vest  equitckble  title. 

1.  The  Federal  courts  cannot  finally  determl 
the  respective  Interests  of  claimants  to  pub 
lands  of  the  United  States  while  the  questi 
of  Issuing  a  patent  therefor  Is  properly  befc 
the  Land  Department  and  not  yet  decided. 

2.  The  Land  Department  has  full  Jurlsdlct! 
over  matters  Involving  the  right  of  parties^  to 
a  patent  for  public  lands  selpoted  under  ^^  be 
act  of  Congress  of  June  4,  1897  (30  Stat.  at 
L.  36,  chap.  2,  U.  S.  Comp.  SUt.  1901.  p. 
1541),  In  lien  of  lands  relinquished  In  a  ^«^ 
est  reservation. 

3.  Local  land  officers  were  given  no  poweK-*    to 
decide  upon  the  aufllclency  of  an  appllcat  V.«a, 
under  the  act  of  June  4,  1S97  (30  Stat,  a^    L 
36,  chnp.  2,  U.  S.  Comp.  Stat.  1901,  p.  15-S^  I), 
for  vucnnt  public   lands  In  lieu  of  lands       i^ 
linqulsbcd  In  the  forest  reservation,  bv  tbe>     act 
of  1883  (22  Stat,  at  L.  484.  chap.  101.  L^.  S. 
Comp.   Stat.    1901,   p.   1369)    lmpo5lng  la  poo 
them  the  duty  of  furnishing  p<at8  of  to«^ 
ships  showing  what   lands  wer^  vacant     ^"^ 
what  lands  taken. 

4.  No  equitable  title  to  lands  selected,  uxxder 
ihe  act  of  June  4,  1897   (30  Stat  at  L>     3<, 
chap.  2,  U.  S.  Comp.  Stat.  1901.  p.  1541  >  •  la 
lien  of  land  rellnqulahed  In  a  forest  res^c^* 
flon.  vests  in  the  selector  bemuse  the  lorti 
land  officers  received,  accepted,  and  filed   iil* 
deed  of  relinquishment,  abstract  of  title,    *od 
Qon-mlueral    aflldavlt,    entered    bis    aelecti^at 
upon  the  ofiSciai  records,  and  certified  th^t  'J^ 
was  free  from  c<Hiflict.  as  such  action  coalfl 
not  amount  to  a  decision  that  the  statute  t^^^ 
been  complied  with,  since  authority  so  to  ^' 
cide  was  not   conferred  on  such  ofllciaU  ^^^ 
that  statute,  and  the  regulations  of  the  I^**^ 
Department     required    all     applications   f' 
chauge  of  entry  or  settlement  to  be  forwa 
to  the  Commissioner  of  the  General  Land  0 
flee  "for  consideration,**  together  with  i 
port  "as  to  the  status  of  the  tract  appU 
for." 

[No.  217.] 

Argued  March  16,  17,  190S.     Decided  Jfsy 

18,  1905. 

~"Noth. — On  infMHction  to  restrain  acts  of  ps^ 
lie  otflceis — see  note  to  Mississippi  t.  Johnsoa, 
18  L  ed.  U.  8.  437. 
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APPEAL  from  the  United  States  Circuit  on  Dweniber  8,  1809.  he  duly  delivered  to 
Court  of  Appeals  for  the  Ninth   Cir-  the    register    and    receiver    of    the    United 
cult  to  review  a  decree  which  affirmed  a  de-  States  land  office  at  Visalia,  California,  and 
cree  of  the  Circuit  Court  for  the  Southern  filed   in    that    land    office   his   deed   to   the 
District  of  California  sustaining  a  demuri*er  United  States  indorsed  as  recorded  in  the 
to  and  dismissing  a  bill  to  enjoin  interfer-  ofTice  where  the  land  was  situated,  together 
ence  with  the  possession  of  public  land  se-  with  his  selection  of  the  land  in  lieu  of  the 
lected  in  lieu  of  land  relinquished  in  a  for-  land  relinquished :  and  at  the  same  time  he 
est  reservation.      Affirmed^   without    preju-  filed  with  the  register  and  receiver  a  non- 
dice  to  future  proceedings.  mineral  affidavit  showing  the  selected  tract 
See  same  case  below,  50  C.  C.  A.  79,  112  contained  no  known  minerals,  and  he  also 
Fed.  4.  delivered  to  and  filed  with  the  register  and 
oi.  *  «.    i.  u     xr      T.   i.-..     i>     1.1.  receiver  an  abstract  of  his  title  to  the  re- 
Statement  by  Mr.  Justice  ^eekhwa.  H„q„uhed  tract,  duly  certified  as  such  by 
This  18  an  appeal  from  the  decree  of  the  the  recorder  of  the  county  in  which  the  tni^ 
circuit  court  of  appeals  for  the  ninth  cir-  stunted   which  abatriu*  showed  him  to 
niit  nffirminir  th»  Hmtw  nf  tho  mrciiit  court  Miiuatea,  wnicn  aosiracc  snowea  nun  TO 
teethe  S'lrndtS  of  CalXnt^^^^            '^  owner  of  the  land  by  title  in  fe, 
taining  the  defendants'  demurrer  to  the  bill  ?""P'*'  "bsolute   free  of  any  lien  or  encum- 

of  complainant,  and  dismissing  the  same.  **'!l"**/i**'*.^""t».°' J"*"]*  T'VT'm"?!!!? 

Ti.«  ^»I.4^;^»«  L^^  »».i^w  ♦u^  «^*  ^f   T«««  «Tid   at  the   time  the   deed  to   the   United 

Ine  questions  arise  under  the  act  of  June  cf.   t.  i  j    u       j  av  i.  i.« 

4,  1807.  making  appropriations  for  the  sun-  ^^"^^  *?*  J?'^?;  %"'i  "^"'T'"'  *''»*'".*  X 

dry  civil  expenses  of  the  government,  etc.  ^^J'""**  *°  *»"«  United  States  vested  in  the 

30  Stat,  at  L  11,  36,  chap   2.  U.  S.  Comp.  fPJ^IT*".*  *^''n'"il'  ''"""P'^**^'  '"l.P^''^* 

Stat.  1901.  pp.  3768.  1541      The  particular  *'*'?a^*"'*?-     <'".*^  *""/  "^"y.  <I>e<:e'nber 

portion  of  tfie  statute  under  which  this  liti-  f;  .\^l***  register   and  receiver  of  the 

^tion  comes  is  set  forth  in  the  margin.f  J'"*'?*^  ^^^**'Jf  "A  ■  "^       f^i  Pf i. 

The  material  facto  averred  in  the  bill  are  {'''T'^^  V^,^^{  "^"'"'^.'  """^  "^"^  *'?? 

.«  «^ii^nTo.     on.^  <..o;»»^*  «#  ♦!»«  /wv»,.^i»;n  deed,  abstract  of  title,  non-mineral  affidavit 

^f  «n»  n  w^l.T'^Z.  1  ^L^^l  «  "^"d  the  selection  of  the  land  made  by  Clarke, 
ant,  one  C  W.  Clarke,  was  on  November  lo,        j  j  i_      i.      j  ai        i    a-  "^  *u      * 

1809    the  owner  in  fee  simole  absolute  of  *"^  ^"^^  entered  the  selection  upon  the  of- 

ir:+-;«   io«7^   1  tl^J^f^^l^f^l    r.^V  filial  records  of  the  land  office,  and  the  regis- 

certain  land  in  a  forest  reservation,   non-  ,        r  i.u    i     j    a«      au  *•«  j  ai    *.  ^u 

»»;«^*«i    -«^  ^„«-«^  K,r  «  «„f««4.  *i.™  ♦V...  ter  of  the  land  oflice  then  certified  that  the 

mineral,  and  covered  by  a  patent  from  the  ,      ,         selected  bv  Clarke  wa^  free  from 

UnittKi  States.    On  December  8,  1899,  there  l^^tj?  !!!fft„f  T^oV*  L««  ZTaAJlJJ^] 

1     J     •     xu  i.*     1       i.         u*     J  connict,  and  that  there  was  no  adverse  nl- 

were  lands  in  the  particular  township  de-  .  \  ,  .       fi^^-^to-    and    Clarke 

fun-ihpd    in    fh*»    hill    whioh    fnr    mnrp    than    ft         o»    ^^^^t    or    Claim    vncreio ,     ana     ^^larKe 

^ar^nt"nuou8lv  theretofore  h3Ln^^  thereupon   and    thereby   became    vested,   as 

year  continuously  tneretoiore  naa  oeen  sur  pompi„inant  averred,  with  the  complete 
vcyed,   unappropnat4^    and   vacant   pub  he         j'table  title  to  the  land  so  selected,  and 

land  of  the  United  States,  open  to  settle-  J*     thereunon  and  therebv  entitled  to 
ment.  returned  and  characterized  upon  the       .  ^^^  j      ^^    knd  from  the  United 

ofHcial  records  of  the  United  States  as  agri-  g^,^^      j^  pursuance  of  that  selection,  under 

cultural  land,  tree  and  open  to  settlement  xi.    j.  *^  j  •  *  xu  •  • 

and  entry  under  the  laws  thereof.    This  land  ^^e  terms  and  m  pursuance  of  the  provisions 

J.J       4  "1.  i/.c  .»»».,  ui  CI  v..    X.  lo  i»^u  Q^  ^YiQ  act  of  Congress  above  referred  to. 

did  not  then  contain  any  known  minerals  c,„ke  thereafter  assigned  and  transferred 

sahnes,  petroleum,  or  mineral  oils,  nor  had  ^    ^y^    complainant  an  undivided  three-quar- ' 

any  minerals  or  petroleum  or  other  mineral  ^^^^  j^^^^^l^t  i„  ^^^^  ,^„j  ^^^.^^  .^  ,.  »,  ^j 

oils  or  mineral  substances  of  any  kind  ever  ^^^^    relinquished  land,  and  by  virtue  of  the 

been  discovered  w'thin  the  limits  of  such  ^^        selection  the  full,  complete,  and  equi- 

land,  which  was  situated  in  the  county  of  j^,,,,.  ^^^^^  ^^^  y,^  «, 's^lectJd  land  became[304 

Kern,  withm  the  southern  district  of  Call-  :^^«i:„f„i,.  „„cf«ri  :«  *i,«  «wv.«,,^i»:»a»f'<.  «*. 

t^-,,       .*         J     ..,  .    «.v     J*  X  •  X    *  1     J        u  imme«iiatcly  vested  m  the  complainants  as- 

a]fornia,  and  within  nhe  district  of  lands  sub-  ^.  ^^j^-^^^^  j^^^^^,  ^^^  ^^     ^^.       ^ 

ject  to  sale  and  disposition  by  the  United  ^^  complainant,  by  virtue  of  those  acti 
States  land  office  at  Visalia,  California  On  ^  ^^  Assignment  to  it,  is  now  the  corn- 
November  16,  1899,  Clarke  relinquished  the  ^^^  „„j  equitable  owner  of  a  three-quar- 
land  in  the  forest  reservation  to  the  United  {■  ^^j^^^^^'  j„  ^^  ,^„^  j  entitled  to  a 
States  by  deed  recorded  m  the  office  of  the  -^jent  therefor 

county  in  which  the  land  was  situated,  and       Clarke  did  not  file  any  affidavit  of  non- 

t(Page  36.)  That  In  cases  in  which  a  tract  occupancy  of  the  land  selected,  so  far  as  the 

coyered  by  an  unperfected  boua  flde  claim,  or  by  record  8h*ow9. 
a  patent,  is  Included  within  the  limits  of  a  pub-        it  jg  then  averred  that  this  claim  of  the 

lh.r^rm«/^^'hrd^'iri,^t."Sn  !;^  rlu^'^'l^^  complaiuant  is  denied  by  the  defendants, 
thereof  may.  If  he  desires  to  do  so,  relinquish       «    '^         _x  xu  i.  xu     i      j  •     j       i.*    x 

the  tract  to  the  government,  and  may  select  In  ^^'"°  ^^^^  Y^^^  ?^"®  *^"^  remained  subject 

lieu  thereof  a  tract  of  vacant  land  open  to  set-  ^  entry,  exploration,  selection,  and  purchase 

tlemeot  not  exceeding   In  area   the  tract  cov-  ^s   mineral    land,    until   a    patent   shall   be 

ered  by  his  claim  or  patent ;  and  no  charge  shall  issued   to   the   complainant's   assignor,   and 

be  made  in  such  cases  for  making  the  entry  of  the  complainant  avers  that  the  defendants 

'^f'^'li*'' *",L"'^*w*J'^PVK®'**  ^^u'^x^r  ^''^  *''**'^  «»"<^e  the   selection   have  entered   upon   the 

selected:     Provided   further.  That   In   cases  of  i«„j    u^«^j  /^     „    j  ^u*   •     j       j.     i  •! 

unperfected  claims,  the  requirements  of  the  laws  ^^"/»  ^'^^^  ^^'  f  ".^  obtained  petroleum  oil. 

respecting  settlement,  residence,  Improvements,  *"^  ?^®  engaged  m  taking  it  therefrom, 
and  80  forth,  are    compiled  with    on  the    new        ^^  Js  al''^  averred  that  the  right  and  title 

claims,  credit  being  allowed  for  the  time  spent  of  the  defendants  are  based  upon  some  one 

on  the  relinquished  claims.  or  more  of  four  certain  pretended  placer 
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ininiDg  locations  which  the  bill  describes, 
and  which  cover  the  land  claimed  by  com- 
plainant, and  that  the  defendants  assert 
title  to  and  the  rieht  to  the  possession  of 
the  land  described  in  those  placer  locations 
from  some  or  all  of  the  locators  thereof :  but 
complainant  alleges  that  these  placer  loca- 
tions are  illegal  and  void,  because  they  were 
not  based  upon  any  discovery  of  mineral 
within  the  boundaries  thereof,  or  of  petro- 
leum oil  within  such  boundaries,  until  after 
the  land  had  been  selected  by  complainant's 
assignor  Clarke. 

That  after  the  land  had  been  selected  by 
complainant's  assignor,  the  defendants  filed 
in  the  United  States  land  office  at  Visalia, 
California,  a  written  verified  protest  against 
such  selection,  in  which  protest  it  was  al- 
leged that  the  land  selected  by  Clarke  was 
not  subject  to  selection  by  him  under  the 
act  of  June  4,  1897,  above  referred  to,  be- 
cause the  same  was  mineral  land  and  was 
included  within  the  boundaries  of  a  valid 
placer  mining  location.  The  protest  ask 
that  the  (Commissioner  of  the  General  Land 
Oflice  should  order  a  hearing  to  determine 
tho  mineral  character  of  the  land,  and  that 
the  selection  by  Clarke  be  rejected  and  dis- 
approved ;  and  the  bill  specifically  avers 
that  such  protest  is  now  pending  before  the 
Commissioner  of  the  General  Land  Office. 
[305]  'That  the  protest  does  not  show  there  was 
any  known  mine,  or  that  there  were  any 
kno>\n  salines,  or  any  known  or  existing  pe- 
troleum wells,  or  known  petroleum  deposits, 
on  any  of  the  land  selected  by  Clarke  at  the 
time  the  land  was  selected,  and  it  is  averred 
that  the  protest,  failing  to  show  such  facts, 
is  insufficient  to  warrant  or  justify  a  hear- 
ing being  ordered  by  the  Land  Department 
to  re-establish  or  redetermine  the  character 
of  the  land,  or  to  change  the  present  classi- 
fication thereof  as  fixed  by  the  former  re- 
port of  the  Surveyor  General  and  the  con- 
firmation thereof  by  the  Land  Department, 
and  that  such  protest  is  insufficient  to  im- 
pair or  afTect  the  validity  of  Clarke's  selec- 
tion of  the  land,*  that  notice  of  such  selec- 
tion by  Clarke  had  been  given  and  published 
on  the  —  day  of  January,  1900,  and  that  by 
law  only  sixty  days  are  allowed  to  any  per- 
son or  persons  to  file  protests  in  the  local 
land  offices  of  the  United  States  against  any 
selections  under  the  law  of  June  4,  1897, 
and  that  the  only  protest  or  adverse  claim 
filed  against  the  selection  was  the  protest  of 
defendants  above  referred  to,  and  that  such 
protest  does  not  state  any  facts  which  im- 
pair or  afifcct  the  right  of  said  Clarke  or  of 
the  complainant  in  said  selected  land,  nor 
does  it  show  any  grounds  why  a  United 
States  patent  therefor  should  not  issue  to 
Clarke,  and  that  defendants  are  bound  and 
estopped  by  their  protest  and  the  contents 
thereof  and  the  facts  therein  stated,  and 
that  if  such  facts  be  admitted  they  do  not 
show  that  defendants,  or  any  of  them,  have 
any  interest  in  the  lands  as  against  Clarke 
or  complainant ;  and  it  is  averred  that,  upon 
the  facts  as  pleaded  by  the  protest,  the  Land 
Department  of  the  United  States  cannot  law- 

fuUv  refuse  or  deny  the  issuance  of  a  patent 
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to  Clarke,  and  that  upon  such  facts  he  is 
entitled  to  the  approval  of  his  selection  by 
the  J^nd  Department  of  the  United  Statc»i 
and  to  the  issuance  of  a  patent  therefor. 

Notwithstanding  complainant  was  the 
complete  and  equitable  owner  of  the  land 
and  entitled  to  the  quiet  and  uninterrupted 
possession  of  the  same,  so  far  as  regarded 
the  three-quarters  interest  therein,  yet  the 
defendants  herein,  except  Clarke,  did,  on  or 
about  February  1,  1890,  and  frequently  since 
then,  by  thcinselves  and  their  employees, 
without  right,  title,  or  claim,  wrongfully  and 
unlawfully,  and  in  disregard  of  the  right 
of  Clarke,  'enter  upon  the  land,  erect  der-(8CN 
ricks  and  other  machinery  thereon,  and  pro- 
ceed to  excavate  the  soil  thereof  and  bore 
wells  and  drive  iron  pipes  therein,  seeking 
for  petroleum  oil  and  other  mineral  products 
in  the  land,  for  the  purpose  of  taking  the 
same,  if  found,  to  their  own  use,  and  re- 
moving the  same;  that  thereafter,  and  on 
or  .ibout  the  last  day  of  February,  1900, 
the  defendants  discovered  in  the  wells  petro- 
leum oil  in  profitable  quantities,  and  that 
the  defendants  are  now  wrongfully  and  un- 
lawfully in  possession  of  the  premises,  and 
unlawfully  and  continuously  from  day  to 
day  pumping  large  quantities  of  petroleum 
oil  from  the  wells,  and  are  about  to  and  will, 
unless  restrained  by  the  court,  remove  the 
same  from  the  land  and  sell  and  dispose  of 
and  market  the  same,  and  appropriate  the 
proceeds  thereof  to  their  own  use,  to  com- 
plainant's great  loss  and  damage,  and  will 
continue  so  to  do  to  the  great  waste  and  ir- 
reparable injury  and  damage  of  said  prop- 
erty and  the  complainant,  unless  restrained 
therefrom  by  the  court. 

It  was  also  alleged  that  the  defendant 
Clarke  is  the  owner  of  an  undivided  one- 
quarter  interest  in  the  selected  land  de- 
scribed, and  that  complainant  requested  him 
to  join  with  it  in  instituting  and  prosecut- 
ing this  suit,  but  he  refused  to  join  herein, 
and  therefore  complainant  made  him  a  de- 
fendant in  order  that  all  the  parties  inter- 
ested in  the  premises  might  be  before  this 
court  and  their  rights  finally  adjudicated 
by  a  decree  to  be  entered  herein. 

Upon  these  allegations  complainant 
prayed  for  a  writ  of  injunction  restraining 
defendants  from  interfering  with  complain- 
ant's entry  upon  the  land,  and  enjoining 
defendants,  other  than  Clarke,  from  exca- 
vating or  digging  upon  the  land  for  the  pur- 
pose of  taking  petroleum  oil  from  the  wells 
thereon  or  from  marketing  or  disposing  of 
the  oil,  until  the  further  order  and  decree 
of  the  court  in  the  premises,  and  that  upon 
final  hearing  the  injunction  should  be  made 
perpetual  l^  an  order  and  decree  of  the 
court. 

It  wa^  also  prayed  that  complainant 
might  have  the  judgment  of  the  court  that 
the  full  and  complete  equitable  title  to  an 
undivided  three-quarters  interest  in  the 
property  is  vested  in  the  complainant,  and 
an  undivided  one-quarter  interest  in  Clarke, 
and  that  the  adverse  claims  of  defendants 
thereto  should  be  decreed  to  be  wholly  with- 
out right  andunfounded,and  that*coroplain-[801 
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ant  have  jiulginent  for  the  possession  of  the 
land,  and  that  a  receiver  should  be  appointed 
to  take  possession  of  the  land  and  to  pre- 
serve the  same  and  the  product  thereof  on 
the  premises  until  the  further  order  of  the 
court,  but  not  to  operate  the  wells  thereon 
except  to  the  extent  necessary,  if  at  all,  to 
preserve  the  same  from  deterioration  in 
value,  nor  to  market  or  remove  any  oil  there- 
from. 

Upon  the  filinfj  of  this  bill  the  court 
granted  an  order  to  show  cause  why  the 
complainant  shn.ild  not  have  a  preliminary 
injunction  as  asked  for  in  the  bill.  The  de- 
fendants appeared  and  interposed  a  de- 
murrer to  the  bill,  and  upon  the  hearing 
of  the  order  to  show  cause  they  presented 
a  large  number  of  affidavits,  which  in  sub- 
stance averred  that  the  complainant  was 
guilty  of  fraud  and  bad  faith  in  locating 
the  claim^  and  that  such  location  was  a 
fraud  upon  the  statute  under  which  it  was 
assumed  to  be  made.  Affidavits  in  reply 
were  filed  by  the  complainant. 

The  demurrer  was  argued  at  the  same 
time  as  the  argument  was  had  upon  the  re- 
turn of  the  order  to  show  cause,  and  there- 
after on  September  24,  1900,  an  order  was 
made  by  the  circuit  court  denying  the  ap- 
plication for  a  receiver  and  for  an  injunc- 
tion, and  a  decree  was  also  made  sustaining 
the  defendants'  demurrer  and  dismissing  the 
bill  with  costs,  and  on  September  26,  1900, 
such  dociee  was  entered  dismissing  the  bill. 
104  Fed.  20. 

An  appeal  was  taken  from  the  decree  sus- 
taining the  demurrer  and  dismissing  the 
hill,  but  none,  from  the  order  denying  the 
application  for  a  receiver  and  for  an  injunc 
tion.  As  the  appeal  to  the  circuit  court  of 
appeals  was  only  from  the  decree  overruling 
the  demurrer  and  dismissing  the  complain- 
ant's bill,  that  court  confined  its  discussion 
to  the  facts  alleged  in  the  bill. 

After  a  hearing  it  aflirmed  the  decree  of 
the  circuit  court  (50  C.  C.  A.  79,  112  Fed. 
4),  and  the  complainant  has  by  appeal 
brousrht  the  case  here. 

Messrs.  T.  C.  Van  Ness  and  Jefferson 
Chandler  argued  the  oiuse,  and,  with 
Messrs.  John  M.  Thurstonj  Shirley  C.  Ward, 
M.  A.  Ballhujer,  H (trace  F.  Clark,  and  Wil- 
liam C.  Prentiss,  filed  a  brief  for  ap{)ellant: 

Tlie  relinquishment  of  forest  reserve 
lands,  and  the  selection  of  vacant  land  open 
to  settlement,  constitutes  a  "contract  fully 
ejcecut^l"  upon  the  part  of  the  selector  at 
the  instant  of  the  selection. 

Olive  Laud  d  Development  Co.  v.  Olm- 
stead,  103  Fed.  oGS;  Re  McDonald,  30  Land 
Dec.  124;  Clarke  v.  Xorthern  P.  U.  Co.  30 
Land  Dec.  14.');  Kern  Oil  Co.  v.  Clarke,  30 
Land  Dec.  550. 

When  the  right  to  a  patent  exists,  the 
full  equitable  title  has  passed  to  the  pur- 
chaser, with  all  the  benefits,  immunities, 
and  burdens  of  ownership,  and  no  third 
party  can  acquire  from  the  irovernment  in- 
terests as  against  him. 

Benson  Min.  d-  Smelting  Co.  v.  Alta  Min. 
d  Smelting  Co.  146  U.  8.428,  36  L.  ed.  702. 
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12  Sup.  Ct.  Kep.  877;  Simmons  v.  Wagner, 
101  U.  S.  261,  25  L.  ed.  911;  United  StateM 
V.  Hughes,  11  How.  568,  13  L.  ed.  816; 
Stark  V.  Starr,  6  Wall.  414,  18  L.  ed.  928? 
Wirth  V.  Branaon,  98  U.  S.  118,  26  L.  ed. 
86;  Carroll  v.  Safford,  3  How.  441,  11  L.  ed. 
671;  Witherspoon  v.  Duncan,  4  Wall.  210, 
18  L.  ed.  339;  Deffehaek  v.  Hawke,  115 
U.  S.  392,  29  L.  ed.  423,  6  Sup.  Ct.  Rep.  96 ; 
Colorado  Coal  d  Iron  Co.  v.  United  States, 
123  U.  S.  307,  31  L.  ed.  182,  8  Sup.  Ct.  Rep. 
131;  Davis  v.  Weihhold,  139  U.  S.  524,  35 
L.  ed.  244,  11  Sup.  Ct.  Rep.  628. 

When  the  purchase  price  has  been  fully 
paid,  or  the  provisions  of  the  statute  for 
the  acquiring  of  title  otherwise  complied 
^vith,  the  full  equitable  title  thereby  vests, 
and  no  subsequent  event  can  impair  such 
title. 

Ijarriviere  v.  Madegan,  1  Dill.  457,  Fed. 
Cas.  No.  8,090;  Culver  v.  Uthe,  133  U.  8. 
655,  33  L.  ed.  776,  10  Sup.  Ct.  Rep.  415; 
Mirhiffan  Land  d  Lumber  Co.  v.  liust,  168 
U.  S.'594,  42  L.  ed.  503,  18  Sup.  CH.Rep. 
208;  Cornelius  v.  Ktssvl.  128  U.  S.  456,  32 
L.  ed.  482.  9  Sup.  Ct.  Rep.  122:  Wright  v. 
Roseherry,  121  U.  S.  488,  30  L.  ed.  1038. 
7  Sup.  Ct.  Rep.  985;  United  Stales  v.  Iron 
Silver  Min.  Co.  128  U.  S.  673,  32  L.  ed.  571, 
9  Sup.  Ct.  Rep.  195. 

Equity  will  not  sufTer  a  wrong  to  be  with- 
out a  remedy. 

Bispham,  Kq.  Oth  ed.  S  37. 

The  conserving  |>ower  of  a  court  of  chan- 
cery i«  not  limited  to  ca.ses  in  which  action 
is  actually  pending,  but  extends  to  casen 
wherein  adverse  rights  are  asserted  whether 
action  be  actually  pending  or  not. 

Xantahala  Marble  d  Talc  Co.  v.  Thomas^ 
76  Fed.  59;  Thomas  v.  Xantahala  Marble  d 
Talt  Co.  7  C.  C.  A.  330,  8  U.  S.  App.  429. 
.58  Fed.  485;  Sorth(rn  P.  R.  Co.  v.  Hus^ey, 
ore.  A.  4ri3,  1.^^  U.  S.  App.  391,  61  Fed. 
231;  Lanier  v.  Alison,  31  Fed.  100;  North- 
ern /'.  R.  Co.  V.  Sodcrberg,  86  Fed.  49; 
Johnson  v.  Hughes,  58  N.  J.  Eq.  406,  43  Atl. 
901;  Wood  V.  Murray,  85  Iowa,  505,  52  N. 
W.  356;  Olive  Land  d  Development  Co.  v. 
Olmstead,  103  Fed.  508;  West  Coast  Im- 
prov.  Co.  V.  Winsor,  8  Wash.  490,  36  Pac. 
441;  Cox  V.  GaiTCtt,  7  Okla.  375,  54  Pac. 
546;  Calhoun  v.  MeCcrnack,  7  Okla.  347,  54 
Pac.  403;  Boyd  v.  Desrozier,  20  Mont.  444, 
52  Pac.  53:  Krhardl  v.  Uoaro,  113  U.  S.  538, 
28  L.  ed.  1117,  5  Sup.  Ct.  Rep.  565;  Bus- 
kirk  v.  King,  18  C.  C.  A.  418,  25  U.  S.  App. 
607,  72  Fed.  22;  Wocd  v.  Braxton,  64  Fed. 
1005:  Toledo,  A.  A.  d  A.  M.  R.  Co.  v.  Penn- 
sylvania Co.  10  L.  R.  A.  395,  5  Inters.  Com. 
Rep.  545,  54  Fed.  746;  Union  Mill  d  Min. 
Co.  v.  Wnrrcv,  82  Fed.  522:  Walkir  v.  Em- 
erson, 89  Cal.  456,  26  Pac.  968;  Richardn 
V.  Doner,  64  Cal.  62,  28  Pac.  113;  More  v. 
Massini,  32  Cal.  5JH);  Kittle  v.  Pfeiffer,  22 
Cal.  485:  Poirier  v.  Fetter,  20  Kan.  47; 
Ifall  v.  Equator  Min.  d  Smelting  Co.  Fed. 
Cas.  No.  5,931. 

No  remedy  exists  at  law  for  the  wrongs 
complained  of. 

Carter  v.  Riddy,  166  U.  S.  493,  41  L.  ed. 
1090,  17  Sup.  Ct.  Rep.  640. 
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the  party  acquires  right  of  exclusive  posses- 
■ion,  and  the  interest  which  thus  vests  re- 
moves the  land  from  the  public  domain, 
•ad  the  United  States  has  no  authority  to 
dispose  of  it. 

Forbes  v.  Gracey,  94  U.  S.  762,  24  L.  ed. 
813;  Belk  v.  Meagher,  104  U.  S.  279,  20 
L.  ed.  735;  Noyea  v.  Mantle,  127  U.  S.  348, 
32  L.  ed.  168,  8  Sup.  Ct.  Rep.  1132. 

To  issue  a  patent  to  one  person  for  lands 
to  whicli  another  has,  or  may  have,  rights 
under  the  laws  of  the  United  Stiites,  with- 
out any  notice  or  any  opportunity  to  be 
heard  in  defense  of  those  rights,  is  in  viola- 
tion of  the  Constitution,  and  this  lias  been 
applied  as  well  to  the  action  of  the  Land 
I>Bpartment  as  to  the  courts. 

Cornelius  v.  Kcssel,  128  U.  S.  450,  32  L. 
ed.  482,  9  Sup.  Ct.  Rep.  122;  Orchard  v. 
Aleicander,  167  U.  S.  372,  3\)  L.  ed.  737, 
16  Sup.  Ct.  Rep.  G35. 

One  who  has  acquired  any  rights  under 
the  homestead  law  is  as  againnt  all  per^K>n3 
except  the  United  States  government  at 
leos^  entitled  to  protection  of  that  right. 

8turr  V.  Beck,  133  I .  S.  541,  33  L.  ed. 
761,  10  Sup.  Ct.  Rep.  350;  Dillcr  v.  Hawley, 
26  C.  C.  A.  514,  48  U.  S.  App.  462,  81  Fed. 
653;  Hawley  v.  Diller,  178  U.  S.  476,  44 
L.  ed.  1167,  20  Sup.  Ct.  Rep.  986. 

There  is  no  delivery  of  the  deeds  imtil 
they  are  accepted,  and  the  mere  passing  of 
the  instruments  to  the  hands  of  the  grantee 
does  not  amount  to  a  delivery.  The  grantee 
has  the  right  to  examine  it,  and  to  reject  it 
if  it  is  not  proper.  And,  moreover,  he  has 
a  reasonable  time  in  which  to  determine 
whether  it  is  acceptable  or  not. 

Harris  v.  Harris,  69  Cal.  620;  Tiedeman, 
Real  Prop.  §  812;  3  Washb.  Real  Trop. 
p.  354,  §  28;  Los  Angeles  Immigration  d 
Land  Co-op.  Asso.  v.  Phillips,  56  Cal.  539; 
Ryan  v.  United  States,  136  U.  S.  68,  34 
L.  ed.  447,  10  Sup.  Ct.  Rep.  913. 

If  the  lands  are  mineral,  they  are  not 
subject  to  selection.  And  imtil  there  has 
been  an  official  determination  that  they 
eome  within  the  class  of  lands  subject  to 
selection,  the  question  of  mineral  or  non- 
mineral  is  not  precluded. 

Harden  v.  Northern  P.  R.  Co.  154  U.  S. 
288,  38  L.  ed.  992,  14  Sup.  Ct.  Rep.  1030.  * 

This  court  takes  judicial  notice  of  the 
regulations  of  the  Land  Department. 

Caha  v.  United  States,  152  U.  S.  211,  38 
L.  ed.  415,  14  Sup.  Ct.  Rep.  513. 

The  power  to  make  regulations  binding 
upon  courts,  if  they  are  reasonable  and  con- 
sistent with  law,  has  been  affirmed  by  the 
courts  in  many  different  cases. 

Chapman  v.  Quinn,  56  Cal.  266;  Poppe  v. 
Athearn,  42  Cal.  607;  Gcrmunia  Iron  Co.  v. 
James,  32  C.  C.  A.  348,  61  U.  S.  App.  1,  89 
Fed.  811;  Hoover  v.  Sailing,  102  Fed.  716; 
Catholic  Bishop  v.  Gibbon,  158  U.  S.  155, 
39  L.  ed.  031,  15- Sup.  Ct.  Rep.  779. 

In  pleading  a  right  given  by  a  statute  and 
dependent  upon  the  existence  of  particular 
fsLCts,  the  pleader  must  state  the  facta  upon 
which  that  right  or  privilege  depends. 

Dye  V.  Dye,  11  Cal.  163;  Himmelman  v. 
Danes,  35  Cal.  441;  Rhoda  v.  Alameda  Cu. 
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52  Cal.  350;  San  Luis  Ohispo  County  ▼.  Hen- 
dricks, 71  Cal.  242,  11  Par.  682;  PeHnc  ▼. 
Forbush,  97  Cal.  309.  .12  Par.  226;  LittU 
York  Cold-Washing  d  ^yater  Co.  v.  Keyes, 
96  U.  S.  199,  24  L.  ed.  656. 

Mr.  Justice  Peokham,  after  making  the 
foregoing  statement  of  facte,  delivered  the 
opinion  of  the  court: 

An  examination  of  the  complainant's  bill 
shows  that  it  docs  not  ask  for  an  injunction 
until  the  decision  of  the  Land  Department 
upon  the  matters  pending  therein.  Hie  com- 
plainant ignores  those  proceedings  so  far 
as  to  claim  now  the  final  adjudication  by 
the  court,  based  upon  its  alleged  equitable 
title  to  a  three-quarters  interest  in  the  land 
selected,  and  it  avers  that  the  Land  Depart- 
ment cannot  lawfully  refuse  or  deny  the  is- 
suance of  a  patent  to  Clarke.  It  avers  that 
the  protest  filed  by  defendants  is  insufficient 
to  impair  or  affect  the  validity  of  the  selec- 
tion of  land  made  by  complainant's  assignor. 
The  court  is,  therefore,  called  upon  in  ad- 
vance of  and  without  reference  to  the  action 
of  the  Land  Department,  to  determine  com- 
plainant's right  and  title  to  the  three-quar- 
ters interest  in  the  selected  land,  and  a  final 
decree  is  asked  determining  the  interest  of 
the  parties  in  this  land,  while  the  question 
in  relation  to  the  title  is  still  properly  be- 
fore the  Land  Department,  and  not  yet  de- 
cided. This  we  cannot  do.  Marquez  v.  Fris- 
hie,  101  U.  S.  473,  25  L.  ed.  800;  United 
States  V.  Schurz,  102  U.  S.  378,  395,  26 
L.  ed.  167,  171.  If  the  Land  Department 
has  any  jurisdiction  over  the  subject-matter, 
the  question  as  to  the  sufficiency  of  the  pro- 
test is  one  for  the  decision  of  that  depart- 
ment, and  its  right  to  decide  thereon  is  not 
taken  from  it  by  the  averment  of  a  legal 
ronchiaion  contained  in  the  complainant's 
bill  that  the  department  has  no  legal  right 
to  decide  otherwise  than  in  favor  of  the  com- 
plainant upon  the  facts  before  it.  But.  as- 
suming that  the  question  of  i3.suing  a  patent 
is  still  and  properly  before  the  I^nd  De- 
partment, the  complainant  avers  that  it  has 
an  equitable  title  to  the  land  which  will  be 
protected  by  the  court.  Whether  complain- 
ant has  a  full,  complete,  and  equitable  title 
to  the  land  is  a  question  depending  upon 
considerations  hereinafter  stated. 

There  can  be,  as  we  think,  no  doubt  that 
the  general  administration  of  the  forest  rv- 
serve  act,  and  also  the  detennination*of  the 
variou.s  questions  which  may  arise  there- 
under before  the  issuing  of  any  patent  for 
the  selected  lands,  are  vested  in  the  I^nd 
Department.  The  statute  of  1897  does  not 
in  terms  refer  any  question  that  might  ari« 
under  it  to  that  department,  but  the  sub- 
ject-matter of  that  act  relates  to  the  relin- 
quishment of  land  in  the  various  forest  re»> 
ervations,  to  the  L^nited  States,  and  to  the 
selection  of  lands  in  lieu  thereof,  from  the 
public  lands  of  the  United  St;itcs,  and  the* 
administration  of  the  act  is  to  be  governed 
by  the  general  system  adopted  by  the  United 
States  for  the  administration  of  the  laws 
regarding  its  public  lands.  Unless  taken 
away  by  some  affirmative  provision  of  law, 
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1129;  Savage  v.  Woraham,  104  Fed.  18; 
Southern  P.  R.  Go.  v.  Goodrich,  67  Fed. 
879. 

To  such  a  suit  ns  is  here  brought^  it  is 
necessary  that  the  coniplninant  should  have 
a  legal  title,  as  well  as  be  in  possession. 

Harland  v.  Bankers*  d  M.  Telcg.  Co.  32 
Fed.  305;  Kennedy  v.  Elliott,  86  Fed.  832; 
Morrison  v.  Marker,  93  Fed.  692. 

\  bill  to  quiet  the  title  to  a  portion  of 
ttie  public  lands  of  the  United  States  can- 
not be  maintained  where  it  appears  upon 
the  face  of  the  bill  that  a  controversy  is 
pending  aa  to  the  rights  of  the  parties  in 
such  lands  before  the  Land  Department  of 
the  United  States. 

Siouw  City  d  St.  P.  R.  Co.  v.  United 
States,  34  Fed.  835;  Gaines  v.  Thompson, 
7  Wall.  347,  19  L.  ed.  62;  Sloan  v.  United 
States,  96  Fed.  193;  Ferry  v.  Street,  4  Utah, 
621,  7  Pac.  712,  11  Pac.  671;  Brandt  v. 
Wheaton,  62  Cal.  430;  Forbes  v.  Driscoll, 
4  Dak.  336,  31  N.  W.  633;  Marquez  v.  Fris- 
hie,  101  U.  S.  473,  26  L.  ed.  800. 

The  administration  of  these  laws  is  under 
the  jurisdiction  of  the  Land  Department: 
it  has  the  power  to  prescribe  reasonable  reg- 
ulations not  inconsistent  with  law  for  the 
purpose  of  discharging  the  duties  imposed 
upon  it,  and  exercising  the  powers  with 
which  it  is  clothed. 

Knight  v.   United  Land  Asso.   142  U.   S. 
161,  35  L.  ed.   974,   12  Sup.  Ct.  Rep.  268; 
United  States  v.   Winona  d  St.   P.  R.   Co. 
15  C.  C.  A.  96,  32  U.  S.  App.  272,  67  Fed. 
«48;  Chapman  v.  Quinn,  66  Cal.  266;  Poppe 
^.  Atheam^  42  Cal.  607;  Gcrmania  Iron  Co. 
^.  James,  32  C.  C.  A.  348,  61  U.  8.  App.  1, 
89   Fed.   811;    Hoover  v.   Sailing,   102   Fed. 
716;  James  v.  Germania  Iron  Co.  46  C!  C.  A. 
476.  107  Fed.  697;  King  v.  McAndrews,  50 
C.  C.  A.  29,  111  Fed.  860;  Barden  v.  "North- 
ern P.  R.  Co.  154  U.  S.  288,  38  L.  ed.  992, 
14  Sup.  Ot.  Rep.  1030;   Northern  P.  R.  Co. 
V.  Cannon,  4  C.  C.  A.  303,  7  U.  S.  App.  507. 
64  Fed.  252;  Steel  v.  St.  Louis  Smcltino  d 
Ref.  Co.  106  U.  S.  447,  27  L.  ed.  226,  1  Sup. 
Ct.  Rep.  389. 

And  not  only  has  the  Land  Dopaitnieiit 
jurisdiction  over  these  matteis,  but  that 
jurisdiction  continues  until  the  patent  is 
issued,  or  until  that  stage  is  reached  which, 
in  law,  is  the  legal  equivalent  of  a  palcnt. 

Michigan  Land  d  Lumber  Co.  v.  Rust, 
168  U.  S.  589,  42  L.  ed.  591,  18  Sup.  Ct.  Rep. 
208;  Knight  v.  United  Land  Asso.  142  U.  S. 
161,  36  L.  ed.  974,  12  Sup.  Ct.  Rep.  258; 
Diller  v.  Hawley,  26  C.  C.  A.  514,  48  U.  S. 
App.  462,  81  Fed.  651;  Hawlcy  v.  Diller, 
178  U.  S.  476,  44  L.  ed.  1157,  20  Sup.  Ct. 
Rep.  986. 

Where  an  act  for  the  disposition  of  the 
public  lands  is  passed,  unless  the  adminis- 
tration of  it  is  committed  to  some  other 
specially  enumerated  tribunal,  it  comes 
within  the  scope  of  the  jurisdiction  ol  the 
Land  Department. 

Catholic  Bishop  v.  Gibbon,  168  U.  8.  165, 
89  L.  ed.  931,  15  Sup.  Ct.  Rep.  779. 

The  selection  is  not  made  until  it  is  ap- 
proved. 

Chicago,  M.  d  St.  P.  R.  Co.  v.  Sioux  City 
190  U.  8.        U.  S.,  Book  47. 


d  St.  P.  R.  Co.  117  U.  S.  406,  29  L.  ed.  928, 
6  Sup.  Ct.  Rep.  790;  Wisconsin  C.  R.  Co. 
V.  Price  County,  133  U.  S.  496,  33  L.  ed. 
687,  10  Sup.  Ct,  Rep.  341. 

SubsequMit  to  the  commencement  of  these 
suits,  the  controversies  which  were  at  the 
time  of  the  commencement  pending  in  the 
Land  Department  were  decided  by  the  De- 
partment, and  the  selections  were  rejected. 

Kern  Oil  Co.  v.  Clarke,  30  Land  Dec.  SoO ; 
€hra^  Eagle  Oil  Co.  v.  Clarke,  30  Land  \hc. 
670. 

No  right  vests  by  the  mere  presentation 
of  the  application  or  selection,  or  by  any 
other  act  of  the  applicant. 

FHsbie  V.  Whitney,  76  U.  S.  187,  19  L.  ed. 
668;  The  Yosemite  Valley  Case,  82  U.  8. 
77,  sub  nom.  Hutchings  v.  Low,  21  L.  ed. 
82;  Wirth  v.  Branson,  98  U.  S.  118,  26 
L.  ed.  86:  Campbell  v.  Wade,  132  U.  S.  34, 
33  L.  ed.  240,  10  Sup.  Ct.  Rep.  9. 

No  con.struction  can  be  placed  upon  the 
forest  lien  law  which  will  take  cases  arising 
under  it  out  of  the  ordinary  jurisdiction  of 
the  Land  Department. 

Orchard  v.  Aleraiidcr,  157  U.  S.  372,  39 
L.  ed.  737,  16  Sup.  Ct.  Rep.  635;  Michigan 
Land  d  Lumber  Co.  v.  Rust,  168  U.  S.  589, 
42  L.  ed.  501,  18  Sup.  Ct.  Rep.  208;  Diller 
V.  Hnirlcy,  26  C.  C,  A.  514,  48  U.  S.  App. 
462,  81  Fed.  651;  Hairley  v.  Diller,  178 
V.  S.  476,  44  L.  ed.  1167,  20  Sup.  Ct.  Rep. 
986. 

Until  there  is  the  judgment  of  the  Land 
DepaHment  that  the  lands  are  of  the  char- 
acter sought  to  be  purchased  or  selected,  no 
title  vests. 

Re  Abcrcrombie,  6  Land  Dec.  393;  Spratt 
V.  Edwards,  15  Land  Dec.  290;  Stinch field 
V.  Pierce,  19  Land  Dec.  12;  Zadig  v.  Central 
P.  R.  Co.  20  Land  Dec.  26;  Barnstettcr  v. 
Central  P.  R.  Co.  21  Land  Dec.  464;  Walker 
V.  Southern  P.  R.  Co.  24  Land  Dec.  172; 
Sirnrf.  V.  California,  27  Land  Dec.  411; 
McQtiiddy  V.  California,  29  Land  Dec.  181; 
Re  Harrell,  29  T^and  Dec.  553;  Harnish  v. 
Wallace,  13  Land  Dec.  108;  Re  Placer,  13 
Land  Dec.  86;  Jones  v.  Driver,  16  Land  Dec. 
514;  Rea  v.  Stephenson,  16  Land  Dec.  37; 
Re  Laney,  9  Land  Dec.  83;  Re  Plymouth 
Lode,  12  Land  Dec.  513;  Dcffeback  v. 
ffawke,  116  U.  S.  392,  29  L.  od.  423,  6  Sup. 
Ct.  Rep.  96;  Sparks  v.  Pierce,  115  U.  S.  411, 
29  L.  ed.  429,  6  Sup.  Ct.  Rep.  102;  Davis 
V.  Weibbold,  139  U.  S.  516,  35  L.  ed.  241, 
1 1  Sup.  Ct.  Rep.  628 ;  New  Dunderberg  Min. 
Co.  V.  Old,  26  C.  C.  A.  116,  49  U.  S.  App. 
201,  79  Fed.  598;  Northern  P.  R.  Co.  v. 
Cannon,  4  C.  C.  A.  303,  7  U.  S.  App.  507, 
54  Fed.  252. 

Lands  alreadv  occupied  by  others  are  not 
"vacant." 

Shaw  V.  Kellogg,  170  U.  S.  312,  42  L.  ed. 
1050,  18  Sup.  Ct.  Rep.  632. 

Lands  in  the  occupancy  of  one  person  are 
not  open  to  be  taken  under  any  of  the  vari- 
ous laws  of  the  United  States. 

Atherton  v.  Fowler,  96  U.  8.  613,  24  L. 
ed.  732;  Cosmos  Explor.  Co.  v.  Gray  Eagle 
Oil  Co.  60  C.  C.  A.  79.  112  Fed.  4;  Basey 
V.  Gallagher,  20  Wall.  670,  22  L.  ed.  452. 

When  a  mining  location  has  been  made, 
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the  party  acquires  right  of  exclusive  posses- 
tion,  and  the  interest  which  thus  vests  re- 
moves the  land  from  the  public  domain, 
•ad  the  United  States  has  no  authority  to 
dispose  of  it. 

Forbes  v.  Gracey,  94  U.  S.  762,  24  L.  ed. 
313;  Belk  v.  Meagher,  104  U.  S.  279,  20 
L.  ed.  735;  Noyes  v.  Mantle,  127  U.  S.  348, 
32  L.  ed.  168,  8  Sup.  Ct  Rep.  1132. 

To  issue  a  patent  to  one  person  for  lands 
to  which  another  has,  or  may  have,  rights 
under  the  laws  of  the  United  States,  with- 
out any  notice  or  any  opportunity  to  be 
hoard  in  defense  of  those  rights,  is  in  viola- 
tion of  the  Constitution,  and  tliis  has  been 
applied  as  well  to  the  action  of  the  Land 
Department  as  to  the  courts. 

Cornelius  v.  Kcssel,  128  U.  S.  456,  32  L. 
ed.  482,  9  Sup.  Ct.  Rep.  122:  Orchard  v. 
Aleaxinder,  167  U.  S.  372,  39  L.  ed.  737, 
15  Sup.  Ct.  Rep.  635. 

One  who  has  acquired  any  rights  under 
the  homestead  law  is  as  against  all  persons 
except  the  United  States  government  at 
leas^  entitled  to  protection  of  that  right. 

8turr  V.  Beck,  133  U.  S.  541,  33  L.  ed. 
761,  10  Sup.  Ct.  Rep.  350;  Diller  v.  Hawley, 
26  C.  C.  A.  614,  48  U.  S.  App.  462,  81  Fed. 
663;  Hawley  v.  Diller,  178  U.  S.  476,  44 
L.  ed.  1167,  20  Sup.  Ct.  Rep.  986. 

There  is  no  delivery  of  the  deeds  until 
they  are  accepted,  and  the  mere  passing  of 
the  instruments  to  the  hands  of  the  grantee 
does  not  amount  to  a  delivery.  The  grantee 
has  the  right  to  examine  it,  and  to  reject  it 
if  it  is  not  proper.  And,  moreover,  he  has 
a  reasonable  time  in  which  to  determine 
whether  it  is  acceptable  or  not. 

Harris  v.  Harris,  69  Cal.  620;  Tiedeman, 
Real  Prop.  §  812;  3  Washb.  Real  Trop. 
p.  354,  §  28;  Los  Angeles  Immigration  d 
Land  Co-op.  Asso.  v.  Phillips,  66  Cal.  539; 
Ryan  v.  United  States,  136  U.  S.  68,  34 
L.  ed.  447,  10  Sup.  Ct.  Rep.  913. 

If  the  lands  are  mineral,  they  are  not 
subject  to  selection.  And  until  there  has 
been  an  official  determination  that  they 
oome  within  the  class  of  lands  subject  to 
selection,  the  question  of  mineral  or  non- 
mineral  is  not  precluded. 

Harden  v.  Northern  P.  R.  Co.  154  U.  S. 
288,  38  L.  ed.  992,  14  Sup.  Ct.  Rep.  1030. ' 

This  court  takes  judicial  notice  of  the 
regulations  of  the  Land  Dep^irtmcnt. 

Caha  V.  United  States,  152  U.  S.  211,  38 
L.  ed.  415,  14  Sup.  Ct.  Rep.  513. 

The  power  to  make  regulations  binding 
upon  courts,  if  they  are  reasonable  and  con- 
sistent with  law,  has  been  affirmed  by  the 
courts  in  many  different  cases. 

Chapman  v.  Quinn,  56  Cal.  266;  Poppe  v. 
Athcarn,  42  Cal.  607;  Gcrmania  Iron  Co.  v. 
James,  32  C.  C.  A.  348,  61  U.  S.  App.  1,  89 
Fed.  811;  Hoover  v.  Sailing,  102  Fed.  716; 
Catholic  Bishop  v.  Gibbon,  158  U.  S.  156, 
39  L.  ed.  931,  15-  Sup.  Ct.  Rep.  779. 

in  pleading  a  right  given  by  a  statute  and 
dependent  upon  the  existence  of  particular 
fact-s,  the  pleader  must  state  the  tacts  upon 
which  that  right  or  privilege  depends. 

Dye  V.  Dye,  11  Cal.  163;  Himmelman  v. 
Danos,  35  Cal.  441;  Khoda  v.  Alameda  Co. 
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52  Cal.  350;  San  Luis  Olispo  CouiUy  ▼.  Hen' 
dricks,  71  Cal.  242.  11  Par.  682;  PeHne  v. 
rorbush,  97  Cal.  309.  .32  Par.  226;  Little 
York  (^old•^Vashing  d  Water  Co.  v.  Keyes, 
96  U.  S.  199,  24  L.  ed.  656. 

Mr.  Justice  Peokliaxa,  after  making  the 
foregoing  statement  of  facts,  delivered  the 
opinion  of  the  court: 

An  examination  of  the  complainant's  bill 
<hows  that  it  docs  not  ask  for  an  injunction 
until  the  decision  of  the  Land  Department 
upon  the  matters  pending  therein.    The  com- 
plainant ignores  those   proceedings   so  far 
as  to  claim  now  the  final  adjudication  by 
the  court,  based  upon  its  alleged  equitable 
title  to  a  three-quarters  interest  in  the  land 
selected,  and  it  avers  that  the  Land  Depart- 
ment cannot  lawfully  refuse  or  deny  the  is- 
suance of  a  patent  to  Clarke.    It  avers  that 
the  protest  filed  by  defendants  is  insufficient 
to  impair  or  affect  the  validity  of  the  selec- 
tion of  land  made  by  complainant's  assignor, 
llie  court  is,  therefore,  called  upon  in  ad- 
vance of  and  without  reference  to  the  action 
of  the  Land  Department,  to  determine  com- 
plainant's right  and  title  to  the  three-quar- 
ters interest  in  the  selected  land,  and  a  final 
decree  is  asked  determining  the  interest  of 
the  parties  in  this  land,  while  the  question 
in  relation  to  the  title  is  still  properly  be- 
fore the  Land  Department,  and  not  yet  de- 
cided.   This  we  cannot  do.    Marquez  v.  Frii- 
bic,  101  U.  S.  473,  25  L.  ed.  800;   United 
States  V.   Schurz,   102   U.   S.   378,   395,  26 
L.  ed.  167,  171.     If  the  Land  Department 
has  any  jurisdiction  over  the  subject-matter, 
the  question  as  to  the  sufficiency  of  the  pro- 
test is  one  for  the  decision  of  that  depart- 
ment, and  its  right  to  decide  thereon  is  not 
taken  from  it  by  the  averment  of  a  legal 
roncluaion   contained   in   the   complainant's 
hill  that  the  department  has  no  legal  right 
to  decide  otherwise  than  in  favor  of  the  com- 
]ilainant  upon  the  facts  before  it.     But,  as- 
suming that  the  question  of  issuing  a  patent 
is  still  and   properly   before   the   Laiid   De- 
partment, the  complainant  avers  that  it  has 
an  equitable  title  to  the  land  which  will  be 
protected  by  the  court.    Whether  complain- 
ant has  a  full,  complete,  and  equitable  title 
to  the  land  is  a  question  depending  upon 
considerations  hereinafter  stated. 

Tliore  can  be,  as  we  think,  no  doubt  that 
the  general  administration  of  the  forefit  re- 
serve act,  and  also  the  determination'of  thefSO^l 
various  questions  which  may  arise  there- 
under before  the  issuing  of  any  patent  for 
the  selected  lands,  are  vested  in  the  I^anJ 
Department.  The  statute  of  1897  does  not 
in  terms  refer  any  question  that  might  arise 
under  it  to  that  department,  but  the  sub- 
ject-matter of  that  act  relates  to  the  relin- 
quishment of  land  in  the  various  forest  re> 
ervations,  to  the  United  States,  and  to  the 
selection  of  lands  in  lieu  thereof,  from  the 
public  lands  of  the  United  States,  and  the 
administration  of  the  act  is  to  be  governed 
by  the  general  system  adopted  by  the  United 
States  for  the  administration  of  the  laws 
regarding  its  public  lands.  Unless  taken 
nway  by  some  affirmative  provision  of  law, 
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the  Land  Dcpailment  has  jurisdiction  over 
the  subject.  Catholic  Bishop  v.  (Jibhon^  158 
U.  S.  155.  166,  167.  39  L.  ed.  931,  936,  15 
Sup.  Ct.  Rep.  779.  There  is  no  such  law,  and 
we  must  hold  tliat  the  Land  Department  has 
full  jurisdiction  over  matters  involving  the 
right  of  parties  to  a  patent  for  lands  se- 
lected under  that  act  in  lieu  of  lands  re- 
linquished in  a  forest  reservation.  By  vir- 
tue of  that  jurisdiction  the  General  Land 
Department  has  power  to  review  and  set 
aside  (though  not  arbitrarily)  the  decisions 
of  local  officers  relating  to  those  questions, 
wliere  such  officers  have  power  to  make  those 
decisions  in  the  first  instance.  Orchard  v. 
Alexander,  157  U.  S.  372,  39  L.  ed.  737,  15 
Sup.  Ct.  Rep.  635;  Guaranty  Saw  linnk  v. 
Bladow,  176  U.  S.  448,  451,  44  L.  ed.  .540, 
542,  20  Sup.  Ct.  Rep.  425;  Haulcy  v.  DUlcr, 
178  U.  S.  476,  490,  44  L.  ed.  1157,  1162.  20 
Sup.  Ct.  Rep.  986. 

The  Land  Department  also  has  power  to 
adopt,  and  did  adopt,  rules  and  regulations 
for  the  administration  of  the  forest  reserve 
act.    The  power  existed  by  virtue  of  the  pro- 
vii^ion.s  of  the  Revised  Statutes,  §§  441,  453, 
and  2478  (U.  S.  Comp.  Stat.  1901,  pp.  252, 
257,   1.580).     Courts  will  take  judicial   no- 
tice of  rules  and  regulations  made  by  the 
Land  Department  regarding  the  sale  or  ex- 
change of  public    land.      Caha    v.    United 
States,  1.52  U.  S.  211,  221,  38  L.  ed.  415,  14 
Sup.  Ct.  Rep.  513.     The  rules  and  regula- 
tions promulgated  by  that  department  for 
the  purpose  of  carrying  out  the  provisions 
of  the  act  of  June  4,  1897,  are  found  in  24 
I^nd  Dec.  589,  692,  and  we  think  the  rules 
set  forth  l)elow  are  reasonable  and  entitled 
to  respect  and  obedience  as  valid  rules  and 
regulations. 

Amonjr  the  rules  it  is  provided: 
"  16.  Where  final  certificate  or  patent  has 
i.ssued,  it  M  ill  be  necessary  for  the  entryman 
|or  owner  thereunder  to  execute  a  *quitelaim 
de€<l  to  the  United  States,  have  the  same  re- 
corded on  the  county  records,  and  furnish 
an  abstract  of  title,  duly  authenticated, 
showing  chain  of  title  from  the  government 
back  again  to  the  United  States.  The  ab- 
stract of 'title  should  accompany  the  appli- 
cation for  change  of  entry,  which  must  be 
filed  as  required  by  paragraph  15,  without 
the  affidavit  therein  called  for. 

"  IS.  All  applications  for  change  of  entry 
or  settlement  must  be  forwarded  by  the  lo- 
cal officers  to  the  Couunissioner  of  the  Gen- 
eral Land  Office  for  consideration,  together 
with  report  as  to  the  status  of  the  tract  ap- 
plied for." 

Tlie  **  consideration."  mentioned  in  rule 
18,  is  clearly  not  of  the  character  of  a  re- 
view of  a  decision  already  made  by  the  local 
land  officers,  but  is  in  the  nature  of  an  origi- 
nal consideration  of  the  subject  by  the  Gen- 
eral Land  Office,  to  which  office  the  final  de- 
cision belongs.  The  applications  are  to  be 
forwarded,  not  a  decision  by  the  local  land 
oflScc,  together  with  a  report  (not  a  deci- 
sion) as  to  the  status  of  the  land.  This 
rule  makes  it  the  duty  of  the  local  land 
officers  merely  to  forward  the  various  appli 
eations  to  the  General  Land  Office,  ami  an 
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original  decision  is  to  be  made  by  the  latter 
office  upon  the  papers  tranf»mitted  to  it. 

It  will  be  noticed   that  the  bill   in  this 
case  alleges  the  proceeiling  lx?fore  the  local 
land  officers,  and  also  that  defendants  filed 
a    protest,    and    that   the    questions   raised 
thereby  are  still  l)efore  the  Land  Depart- 
ment and   not  yet  decided.     The  complete 
equitable  title   of   the  complainant   is   not, 
therefore,  made  out,  and  cannot  exist  until 
a  favorable  decision  by  that  department  has 
been  made  regarding  the  sufficiency  of  com- 
plainant's proof  of  his  right  to  the  selected 
land.      That    question    the    department    is 
competent,  and  it  is  its  duty,  to  decide.     It 
may  be  that  when  the  decision  of  the  Land 
Department  is  made,  if  it  be  favorable  to 
the  applicant,  the  complete  equitable  title 
<-laimed  will  accrue  from  the  time  the  selec- 
tion of  the  lands  was  made  in  the  local  land 
oflice,  and  when  the  patent  subsequently  is- 
sues the  legal  title  will  vest  from  the  time 
of    heleetion.      Hut    before    any    decision    i.s 
made  how  can  there  be  an  equitable  title? 
We  do  not  think  that  by  the  act  of  1883 
(22  Stat,  at  L.  484,  chap.  101,  U.  S.  Comp. 
Stat.  190L  p.   1300), the  'local  land  officers[31i; 
were  p^iven   any   power  to  decide  upon  the 
sufficieTu-y  of  the  application  in  such  a  case 
as  thin.    That  act  simply  imposed  upon  them 
the  <iutY  of  furnishing  plats  of  townships 
showing  what  lands  were  vacant  and  what 
lands  taken.     It  obviously  referred  to  the 
land«;  that  appeared  vacant  or  appeared  to 
ha\e    been    taken   on   the    records  of   their 
ofiice.     It  did   not  assume  to  provide  that 
no  other  lands  could  be  taken  than  such  as 
ap|>eared  so  to  be  on  those  records. 

The  ground  upon  which  complainant  in- 
sists that  it  is  the  equitable  owner  of  the 
land  selected  is  that  it  has  relinquished  a 
title  in  fee  in  a  forest  reservation,  and  has 
selected  in  lieu  thereof  vacant  land  open  to 
settlement,  and  that  the  local  land  officers 
duly  aceej)ted,  received,  and  filed  the  deed 
of  the  land  relinquished,  and  the  affidavit 
that  the  land  selected  was  nonmineral,  and 
that  the  officers  duly  entered  such  selection 
upon  the  official  records  of  the  land  office, 
and  then  and  there  certified  that  the  land 
selected  was  free  from  conflict,  and  that 
there  was  no  adverse  filing,  entry,  or  claim 
thereto.  Complainant  asserts  that  was  all 
that  it  could  reasonably  do;  that  nothing  re- 
mained on  its  part  to  do,  and  that  when 
such  is  the  case  the  equitable  title  vests, 
and  it  is  entitled  to  the  protection  of  a  court 
of  equity  to  preserve  and  defend  the  title  so 
acquired. 

Counsel  insists  that  the  act  of  June  '4, 
1897,  constitutes  a  standing  offer  on  the 
part  of  the  government  to  exchange  any  of 
its  "vacant  land,  open  to  settlement"  for 
a  similar  area  of  patented  land  in  a  forest 
reservation,  and  that  whenever  a  person  re- 
linquishes to  the  government  a  tract  in  a 
forest  reservation,  and  places  his  deed  to  the 
government  of  record  as  required  by  the 
Land  Department  rules,  and  selects  in  lieu 
thereof  a  similar  area  of  vacant  land,  opeii 
to  settlement,  that  such  offer  of  the  gov- 
ermnent  has  thereupon  been  both  accepted 
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and  fully  complied  with,  and  that  a  com- 
plete equitable  title  to  the  selected  land  is 
thereby  vested  in  the  selector. 

But  even  the  complete  equitable  title 
asserted  by  complainant  must,  as  it 
vkould  seem,  be  based  upon  the  al- 
leged right  of  the  local  land  officers 
to  accept  the  deed  and  approve  the 
selection,  even  though  such  approval 
may  be  thereafter  the  subject  of  a  review 
in  the  nature  of  an  appeal  from  the  action 

r312]*of  the  local  officers.  There  must  be  a  deci- 
sion made  somewhere  regarding  the  rights 
asserted  by  the  selector  of  land  under  the 
act,  before  a  complete  equitable  title  to  the 
land  can  exist.  The  mere  filing  of  papers 
cannot  create  such  title.  The  application 
must  comply  with  and  conform  to  the  stat- 
ute, and  the  selector  cannot  decide  the  ques- 
tion for  himself. 

We  do  not  see  how  it  can  be  successfully 
maintained  that,  without  any  decision  by 
any  official  representing  the  government, 
and  by  merely  filing  the  deed  relinquishing 
to  the  government  a  tract  of  forest  reserve 
land  and  assuming  to  select  a  similar  area 
of  vacant  land  open  to  settlement,  the  se- 
lector has  thereby  acquired  a  complete  equi- 
table title  to  the  selected  land.  The  selector 
has  not  acquired  title  simply  because  he  has' 
selected  land  which  he  claims  was  at  the 
time  of  selection  vacant  land  open  to  settle- 
ment, nor  does  the  filing  of  his  deed  con- 
veying the  land  relinquished  and  the  ab- 
stract of  title  with  it  show  necessarily  that 
he  was  the  owner  of  the  land  as  provided 
for  by  the  statute.  So  far  as  his  action  goes, 
it  is  an  assertion  on  his  part  that  he  was 
tlie  owner  in  fee  simple  of  the  land  he  pro- 
jM>sed  to  relinquish,  and  that  the  deed  con- 
veys a  fee  simple  title  to  the  government,  and 
also  that  he  has  selected  vacant  land  which 
is  opc:i  to  settlement,  and  that  therefore  he 
is  entitle<l  to  a  patent  for  such  land.  These 
assertions  may  or  may  not  be  true.  Who 
is  to  decide?  Complainant  asserts  that  if 
a  decision  be  necessary  before  the  vesting 
of  a  complete  equitable  title,  that  in  that 
case  the  local  officers  are  to  decide  that  ques- 
tion, and  by  accepting  the  deed  and  mak- 
ing the  certificate  already  mentioned,  they 
have  decided  it,  and  thereupon,  at  all  events, 
the  complete,  ec^uitable  title  accrued,  even 
though  such  decision  were  subject  to  a  re- 
view by  the  Commissioner  of  the  General 
^  Land  Office  and  thereafter  by  the  Secretary. 
But,  as  has  already  been  stated,  there  is 
nothing  in  the  statute  of  1897  which  gives 
the  local  land  officers  the  right  to  decide 
whether  the  selector  has  complied  with  the 
provisions  of  the  act,  and  unless  those  of- 
ficers had  that  power  they  did  not  acquire 
it  by  assuming  to  exercise  it.  \Ye  do  not 
say  they  did  so  assume.  They  received,  ac- 
cepted, and  filed  the  deed,  tlie  abstract  of 
title,  the  non-mineral  affidavit,  and  the  selec- 

313]tiQn  as  *made  by  Clarke.  They  entered  that 
selection  upon  the  official  records  of  the 
land  office,  and  they  certified  that  it  was 
free  from  conflict,  and  that  there  was  no 
adverse  filing,  entry,  or  claim  thereto;  but 
it  cannot  be  said  that  they  decided  that  the 
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selector  had  complied  with  the  provisions  of 
the  statute,  or  that  he  had  done  all  that 
he  ought  to  have  done  in  order  to  acquire 
his  alleged  complete,  equitable  title.' 

Their  certificate  that  the  land  was  free 
from  conflict  was  simply  a  certificate  as  to 
what  appeared  on  the  books  of  the  local  of- 
fice, and  the  same  may  be  said  of  the  state- 
ment that  there  was  no  adverse  filing,  entry, 
or  claim  thereto  upon  such  books.  No  af- 
fidavit of  non-occupancy  was  filed,  and  ttiey 
did  not  certify  that  the  land  so  selected  was 
in  fact  vacant  or  unoccupied,  nor  did  they 
assume  to  certify  that  the  selected  land 
contained  no  minerals,  although  an  affidavit 
to  that  efTect  was  presented  to  them.  In 
truth,  all  that  these  local  officers  did  was  to 
certify  that  the  selector  had  done  certain 
things,  and  that  the  land  selected  was  va- 
cant and  open  to  settlement  so  far  as  it 
appeared  from  the  books  of  the  local  land 
office. 

Taking  into  consideration,  however,  the 
fact  that  the  statute  did  not  vest  the  local 
officers  with  the  right  to  decide  upon  the 
question  of  a  compliance  with  its  terms,  and 
the  further  fact  that  the  Land  Department 
had  adopted  rule  18,  above  referred  to,  which 
provides  for  the  forwarding  of  all  applica- 
tions for  change  of  entry  or  settlement  to 
the  Commissioner  of  the  Greneral  Land  Of- 
fice for  his  consideration,  together  with  a 
report  as  to  the  status  of  the  tract  applied 
for,  we  must  conclude  that  the  action  of  the 
local  officers  did  not,  as  it  could  not,  amount 
to  a  decision  upon  the  application  of  the 
selector,  so  that  he  became  vested  with  the 
equitable  title  to  the  land  he  assumed  i 
select.  It  is  certain,  as  we  have  already  re 
marked,  there  must  be  some  decision  upoi 
that  question  before  any  equitable  title 
be  claimed, —  some  decision  by  an  officer  au 
thorized  to  make  it.  Under  the  rule  abo' 
cited,  that  decision  has  not  been  made.  Th< 
General  Land  Office  has  (so  far  as  this 
ord  shows)  come  to  nu  conclusion  in  rega 
to  it. 
llie  protest  by  the  defendants  was  dul 


filed  within  the  time  permitted  by  the  regu- 
lations of  the  office,  and  the  questions  •aris-      L^* 
ing  thereunder  are,  as  stated,  in  the  bill  stil  'M- 
pending    before    the    General    Land     Office-  ^ 
Whether  it  was  necessary,  at  the  time  <x^ 
making  the  selection,  for  the  selector  to  flle-^ 
in  addition  to  his  non-mineral  affidavit,  a^ 
affidavit  that  the  land  was  not  occupied  iss 
fact,  is  a  question  of  law  for  the  Land  De* 
partment  to  determine  among  the  other  que»^ 
lions  to  be  decided  by  it.     Its  decision  oi 
any  legal  question  would  not,  of  course,  be 
binding  on  the  courts  whenever  such  a  ques- 
tion might  properly  arise  in  any  future  liti- 
gation.    It  is  also  for  the  Land  Department 
to  determine  whether,  if  the  land  were  not 
known  to  be  mineral  land  at  the  time  of  the 
selection,  the  fact  that  mineral   in   paying 
quantities  has  been  found  since  that  time, 
will  vitiate  that  selection. 

In  Kern  Oil  Co.  v.  Clarke,  30  Land  Dw. 
550,  567,  referring  to  the  necessity  of  the  fll- 
iii<^  of  a  nonoccupancy  affidavit,  it  was  said: 

"Tlint  a  non-mineral  affidavit  should  ae- 
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company  the  selection  is  not  seriously  ques- 
tioned by  appellant.  It  is  just  as  essential 
that  it  should  be  accompanied  by  a  vacancy 
or  nonoccupancy  affidavit.  Appellant's  con- 
tention, that  the  word  'vacant/  as  used  in 
the  statute,  means  public  lands  which  are 
not  shown  by  the  records  of  the  local  oflSce 
or  General  Land  Office  to  be  claimed,  appro- 
priated, or  reserved,  cannot  be  accepted. 
Portions  of  the  public  lands  may  be  occupied, 
and  for  that  reason  be  not  subject  to  selec- 
tion, and  yet  there  be  no  mention  of  their 
occupancy  in  the  records  of  the  Land  De- 
partment." 

Again,  in  Oiay  Eagle  Oil  Co,  v.  Clarke, 
30  I^nd  Dec.  570,  it  was  also  held  that  un- 
4er  the  act  of  June  4,  1897,  it  must  be  shown 
that  at  the  date  of  selection  the  selected 
lands  were  unoccupied  as  well  as  non-min- 
eral in  character,  and  that,  until  that  proof 
was  submitted,  a  selector  had  not  done  that 
which  converts  the  offer  of  exchange  into  a 
contract  fully  executed  on  his  part  whereby 
he  secures  a  vested  right  in  the  selected 
land.  It  is  unnecessary  for  the  court  to  ex- 
press an  opinion  as  to  the  correctness  of 
these  view§  of  the  Land  Department  as  stat- 
ed in  its  opinion  in  the  above  cases. 

What  may  be  the  decision  of  the  Land  De- 
partment upon  these  questions  in  this  case 
cannot  be  known,  but,  until  the  various 
,5]*questions  of  law  and  fact  have  been  deter- 
mined by  that  department  in  favor  of  com- 
plainant, it  cannot  be  said  that  it  has  a  com- 
plete equitable  title  to  the  land  selected. 

Concluding,  as  we  do,  that  the  question 
whether  the  complainant  has  ever  made  a 
proper  selection  of  land  in  lieu  of  the  land 
relinquished,  has  never  been  decided  by  the 
I«and  Department,  but  is  still  properly  be- 
fore that  department,  the  courts  cannot  ^e 
jurisdiction  and  proceed  to  decide  such 
question  themselves.  The  government  haa 
provided  a  special  tribunal  for  the  decision 
of  such  a  question  arising  out  of  tbo  admin- 
istration of  its  public  land  laws,  and  that 
jurisdiction  cannot  be  taken  away  from  it 
by  the  courts.  United  States  v.  Schurz,  102 
U.  S.  378,  396,  26  L.  ed.  167,  171. 

The  bill  is  not  based  upon  any  alleged 
power  of  the  court  to  prevent  the  taking  out 
of  m.ineral  from  the  land,  pending  the  deci- 
sion of  the  Land  Department  upon  the  rights 
of  the  complainant,  and  the  court  ha.s  not 
been  asked  by  any  averments  in  the  bill  or  in 
the  prayer  for  relief  to  consider  that  ques- 
tion. 

For  the  reasons  stated,  we  think  the  bill 
does  not  state  sufTicient  facte  upon  which  to 
base  the  relief  asked  for,  and  that  the  de- 
fendants' demurrer  U-  the  same  was  proper- 
h'  sustained.  The  decree  of  the  Circuit 
Court  of  Appeals  must  therefore  he  affirmed. 

On  a  jietition  for  a  modification  of  the 
Mbovp  decree  of  siflirmance,  Mr.  Justice 
Peckham  annuuiKt'd  on  June  1,  1903,  the 
ordor  of  the  court  t  hat  the  decree  dismissing 
lilt*  bill  be  nimlified  by  providing  that  tlu* 
dismisiKil  is  without  prejudice  to  such  fu- 
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ture  proceedings  as  complainant  may  be 
advised,  and  that. as  so  modified  the  decree 
be  affirmed. 


•PACIFIC   LAND   AND   IMPROVEMENT  [3 16] 
COMPANY,  Appt,, 

V. 

ELWOOD  OIL  COMPANY  et  al. 

(S«e  a  C.  Reporter's  ed.  816.) 

Federal  court  a — interference  with  Land  De- 
partment— forest  reserve  act — power  of 
Land  Department  unth  reference  to  sehio- 
tion  of  lieu  lands — acts  of  local  officers 
insufficient  to  vest  equitable  title. 

This  case  is  governed  by  the  decision  ia  Cosmos 
Exploration  Co.  v.  Oray  Eagle  OH  Co.  ante, 
IU64. 

[No.  218.] 

Argued  March  16,  17,  190S.     Decided   May 

18,  190S. 

A  PPEAL  from  the  United  States  Circuit 
IJL  Court  of  Appeals  for  the  Ninth  Circuit 
to  review  a  decree  which  affirmed  a  decree 
of  the  Circuit  Court  for  the  Southern  Dis- 
trict of  California  sustaining  a  demurrer  to 
and  dismissing  a  bill  to  enjoin  interference 
with  the  possession  of  public  land  selected 
in  lieu  of  land  relinquished  in  a  forest  reser- 
vation. Affirmed  without  prejudice  to  fu- 
ture proceedings. 

See  same  case  below,  60  C.  C.  A.  79,  112 
Fed.  4. 

Messrs.  T.  O.  Van  Ness  and  Jefferson 
Chandler  argued  the  cause,  and,  with 
Messrs.  John  M.  Thurstony  Shirley  C.  Ward, 
M.  A.  Balliiigcr,  Horace  F,  Clark,  and  Wil- 
liam C.  Prentiss,  filed  a  brief  for  appellant: 

For  their  contentions  see  their  brief  as 
reported  in  Cosmos  Explor.  Co.  v.  Cray 
Euylc  on  Co.  ante,  1064. 

Mr.  John  S.  Chapman  argued  the  cause, 
and,  with  Mr.  Frank  H.  Short,  filed  a  brief 
for  appellees: 

That  Congress  might,  at  any  time  prior 
to  the  discovery  of  the  mine,  withdraw  the 
lands  or  grant  them  to  another,  does  not 
make  it  necessary  to  construe  the  forest  lien 
act  as  an  exercise  of  that  power. 

Washington  d  I.  R.  Co.  v.  Oshorn,  160  U. 
S.  103,  109,  110.  40  L.  ed.  356,  358,  16  Sup. 
Ct.  Rep.  219. 

When  one  enters  upon  the  public  land  for 
a  lawful  purpose  and  with  the  intention  to 
acquire  the  title  to  it  by  a  lawful  means, 
and  goes  under  the  sanction  of  the  acts  of 
Congress,  he  is  entitled  to  perform  the  acts 
which  are  necessary  to  perfect  that  title 
free  from  the  interference  of  other  persons. 

United  States  v.  WaddeU,  112  U.  S.  76, 
28  L.  ed.  673,  5  Sup.  Ct.  Rep.  35. 

For  other  contentious  of  counsel  see  their 
brief  as  reported  in  Cosmos  Explor.  Co.  v. 
'iray  Eagle  Oil  Co.  ante,  1064. 

Mr.  Justice  Peckham:     This  case  is  cov- 
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ercd  by  the  foregoing  dcj^isioii,  and  the  de- 
cree of  the  circuit  court  of  appeals  herein  is 
thcrvforcy  a/firmed. 

On  a  petition  for  a  modification  of  the 
nbovc  decree  of  aliirniancc,  Mr.  Justice 
Feckham  announced  on  June  1,  1903,  the 
ur<l<'r  of  tlie  court  that  the  decree  dismissing 
llie  hill  be  modilied  by  providing  that  the 
:liHiiiiss;il  is  without  prejudice  to  such  fu- 
ture proceedings  as  complainant  may  be  ad- 
vistMl,  and  that  as  so  modified  the  decree  be 
aflinned. 


UNITKI)  STATKS  OF  AMIOKICA  on  the 
delation  of  THK  RIVEHSJDE  OIL  CO.M- 
PANY,  Plff,  in  Err., 

V. 

ETHAN  A.  HITCllCOCK,  Secretary  of  the 

Interior. 

^gee  S.  C.  Reporter's  ed.  316-326.) 

Mandamus — against  Secretary  of  Interior — 
does  not  lie  to  control  judicial  action. 

Mandamus  will  not  He  agninst  the  Secretary  of 
the  Interior  to  compel  him  to  vacate  his  deci- 
sion that  a  selection  of  public  iaud.  under  the 
act  of  June  4,  1807  (30  Stat,  at  L.  30,  chap. 
2,  U.  S.  Comp.  Stat.  1001,  p.  1541),  in  lieu 
of  land  relinquished  in  a  forest  reservation, 
must  be  rejected  because  of  the  faiiure  of  the 
selector  to  show  in  due  and  proper  form  that 
the  land  was,  at  the  date  of  selection,  suinect 
to  selection  as  "vacant  land  open  to  settle- 
ment," which  the  Secretai*y  constnied  as 
meaning  to  exclude  land  in  the  actual  posses- 
sion of  any  person  under  the  local  customs  or 
miee  of  miners  which  arc  by  statute  incor- 
porated Into  and  have  become  part  of  the 
laws  of  the  United  States. 

[No.  632.] 

Argued  March  17,  18,  t90S.     Decided  May 

18,  lOO.i. 

IN  EREOR  to  the  Court  of  Appeals  of 
the  District  of  Columbia  to  review  a 
judgment  which  aflinned  a  judgment  of  the 
Suprenuj  Court  of  that  District  denying  a 
|K»tition  for  a  wiit  of  mandamus  to  compel 
♦  he  Secretary  of  the  Interior  to  vacate  an 
order  rejecting  a  selection  of  public  land. 
Affirnird. 

Statement  by  Mr.  Justice  Feckham: 
The  relator,  plaintiff  in  error,  filed  its  pe- 
tition in  the  supreme  court  of  the  District 


of  Columbia,  asking  for  a  writ  of  mandamua 
to  compel  the  defendant,  the  Secretary  of  the 
Interior,  to  vacate  a  oertain  order  made  by 
him  rejecting  selections  of  land  by  one 
Clarke,  and  to  compel  the  defendant  to  order 
such  selections  passed  to  patent  and  to  cause 
to  be  prepared  and  presented  for  signature 
to  the  proper  officers  of  the  United  States 
of  America  a  patent  for  the  selected  land, 
or  for  such  other  relief  as  might  be  proper. 
The  court  denied  the  petition,  and  from  that 
judgment  the  relator  appealed  to  the  court 
of  appeals  of  the  District,  wliich,  after  a 
hearing,  aflirmed  the  judgment  of  the  court 
below.  The  relator  has  brought  the  case 
here  by  writ  of  error. 

The  petition  for  the  writ  filed  in  the  court 
below,  in  addition  to  various  conclusions  of 
law,  made  the  following  averments  of  fart: 
On   October   28.   1808,  one   C.   W.   Clarke 
was  the  owner  in  fee  of  certain  land  in  the 
state  of  Oregon  covered  by  a  patent  from 
the  L'nited  St-ates  to  his  grantors,  which  is 
descril)ed  in  the  petition,  and  the  land  was 
situated  in  a  forest  reservation  in  that  state, 
designated    as    the    Cascade    Range    Fores» 
Reservation.     On  the  day  above  mentioned 
Clarke  executed  a  deed,  wliich  conveyed  in 
fee  and   relinquished   to  the   United   States 
the  land  above  described,  and  the  deetl  wa-i 
;  surrendered  to  the  register  and  receiver  ol 
,  the  proper  land  oITice  and  received  an<I  ac- 
cepted by  them.    Certain  land  was  tberetipo 
selected  by  Clarke,  which  land  had  been  duly 
surveyed  and  classified  as  agricultural  Ian 
prior  to  the  selection,  and  appeared  on  th 
recoi'ds  of  the  Land  Department  as  agricul 
tural  land,  subject  to  disposition  under  th 
act  of  June  4,  1897  (30  Stjit.  at  L.  36,  cha 
2,  U.  S.  Comp.  Stat.  1901,  p.  1541),  rela 
ing  to  forest  reserve  lands.     A  copy  of  th 
material  portion  of  that  act  is  set  *  forth  ii 
the  margin  in  the  case  immediately  precc 
ing.  Cosmos  Exploration  Co.  v.  Oray  Ka*ii 
Oil  Co.  190  U.  S.  301,  ante,  1064.  23  Sup. 
Rep.  692. 

After  the  selec-tion  of  the  land  the  rcgi 
ter  certificil  that  the  land  thus  selected 
Ii(Mi  of  t)ie  land  relinquished  to  the  Uni 
States  was  free  from  conflict,  and  that  the 
was  no  adverse  filing,  entry,  or  clai 
thereto,  and  he  thereupon  entered  the  s 
lected  land  upon  the  records  and  tract  bool 
of  the  land  oflice.  The  Land  Departine*^*^ 
thereafter  required  Clarke  (without  authc^*'" 
ity  of  law  as  averred)  to  publish  a  noti 
of  his  selection  for  a  period  of  sixty  day-*- 
and  the  register  forwarded  all  the  papers  t^>- 
the  Commissioner  of  the  General  Land  Of- 
fice, together  with  his  above-mentioned  cert  iff- 
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NoTK. —  \fi  to  irjicn  mntulainutf  irlll  insue  to 
public  o/fictiM  -SCO  notes  to  United  States  e« 
rrl.  I'oilol^  v.  TInll  (1).  C.)  1  L.  R.  A.  738:  Peo- 
pie  ex  rcl.  Rrokaw  v.  Uloomin^ton  Twp.  High- 
way (V>ini-s.  (Hi.)  6  L.  K.  A.  161.  and  Terri- 
tory «'x  /'/.  <'liot»'au  Couuly  v.  Cascade  County 
<Munt.)  7  i..  K.  A.  lOr.. 

That  mandumuft  ictll  not  lie  to  control  of- 
fivliil  juii'iuient  and  dturrrtion  -see  note  to 
UntOH  v.  Taylor  (Tenn.)  3  L.  H.  A.  316,  and 
Smto  es  rcl.  C'linrioston.  C.  C.  &  C.  R.  Co.  v. 
Whltesides  (S.  C.)  3  L.  U.  A.  777. 
Js  to  iuihjjcndenve  of  dtpartmenta  of  govern- 
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mcnt — see  note  to  Fleming  ▼.  Guthrie  (W.  Va.) 
3  L.  R.  A.  53,  and  Bates  ▼.  Taylor  (Tenn.)  3 
L.  R.  A.  316. 

At*  to  ichcn  mandamus  is  the  proper  rtmedp— 
see  notes  to  United  States  cd»  rel.  International 
Contracting  Co.  v.  I^amont,  39  U  ed.  U.  S.  160; 
M'Cluny  v.  Silliman,  4  L.  ed.  U.  8.  263 ;  Flem- 
ing ▼.  Guthrie  (W.  Va.)  3  L.  R.  A.  54;  Burni. 
viile  Turnp.  Co.  v.  State  (Ind.)  3  J*.  R.  A.  265; 
State  ex  rel.  Charleston.  C.  C.  &  C.  R.  Oo.  ▼. 
Whltesides  (S.  C.)  3  Ti.  R.  A.  777,  and  Bm  ^crfe 
Hum  (Ala.)   13  L.  R.  A.  120. 


1002.  United  States  ex  r«l.  RirxaaiDE  Oil  Co.  v.  Httoecxkik.  818-8S0 

mto.  and  reported  to  tliat  office  thut  publi-  defeai    auch    aeleotioD;    thjit    the    Coininis- 

ciitioii    had    Dccn   ordered   pursuant   to   the  eioner  also  erred  in  oaJling  upon  the  selector 

circular  of  tlie  General  Land  Office  of  l)e-  to  demand  a  hearing  and  aaeum«  th«  burden 

ccnibci'  IS,  181)9.     Clarke  complied  with  the  of  proof  upon  the  question  of  the  character 

requiremcntii   of   the   depiirtniunt   and   pub-  of  the  land,  und  in  directing  that  at  such 

lisFiod  the  notice,  and  on  Febiiinr;  C,  lUOQ,  hearing,  if  demanded,  the  character  of  tho 

before  tlic  aixtj  daya  had  expired,  tlie  K"rn  land  subsequent  to  the  selection  should  bs 

Oil  Company  ^Icd  in  the  local  office  a  pro-  embraced  in  the  issue. 

tpst  apainst  the  selection,  with  accompany-        On  April  25,  1001,  the  defendant  rendered 

iTip  allidavita,  which   protest  and  affidavits  a  decision  in  the  matter,  wherein,  sa  averred, 

were  also  tlkcroupon  forwarded  to  the  Gen-  he  held  that  questions  respecting  the  cla^ 

eml  Land  Office,     The  petitioner  avcra  that  and  character  of  the  selected  land  were  to 

the  protest  was  insufficient  to  constitute  an  be  determined  by  the  conditions  existinir  at 

issue  as  to  ivhefher  or  not  the  land  seleetixi  the   time  when   all   requirements   necesniiry 

by  Clarke  was  vacant  land  open  to  settle-  to  obtain  title  have  been  complied  with  by 

nient  at  the  time  of  such  selection,  and  it  the  selector  i  that  the  mere  recital  in  one  of 

was  averred  that  the  protestant,  by  reason  the   forms  approved   \fj  the  respondent,   of 

of  the  non -discovery  of  mineral  in  the  land,  an  accompanying  non-mineral  and  non-oocii- 

uas  whollj  without  standing  as  an  adverse  pancy  affidavit,  constituted  a  r^ulation  of 

claimant  under  the  law  and  practice  of  the  the  department  requiring  the  filing  of  such 

Land  Department.  affidavit    as    a.    condition  precedent  to  *the[320I 

On  January  2,  1900,  Clarke  duly  conveycil  vesting  of  solector'a  title;  that  such  alleged 
\>y  deed  the  selected  land  ir.  the  petitioner,  re^lntion  was  binding  upon  selector's  forest 
and  it  thereby  became  vested  with  all  of  reserve  lien  land;  that  the  affidavits  filed 
Clarke's  rights  in  and  to  tbe  land,  and  it  by  the  Fielector  Clarke  failed  to  allege  non- 
is  still  the  owner  thereof  and  entitled  to  occupancy,  and  therefore  he  had  not  coin- 
demand  and  receive  from  the  United  States  plied  with  the  requirements  necessary  to  ob- 
a  patent  therefor.  The  petitioner  then  filed  tain  title ;  that  since  the  sold  selection  by 
in  the  General  Land  Oflice  a  motion  to  dis-  Clarke  valuable  deposits  of  mineral  petro- 
miss  the  protest.  Icum  oil  had  been  discovered,  and  that,  in 
It  was  then  averred  that  at  the  time  of  view  of  the  alleged  admitted  occupancy  Kub- 
the  selection  by  Clarke  no  other  person  had  sequent  to  the  said  selection  and  the  subno- 
any  right,  title,  or  interest,  vested  or  in-  quently  discovered  value  of  the  land  for 
choate,  in  or  to  the  land  so  selected,  and  mining  purpoHcs,  it  was  apparent  that  the 
that  the  persona  mentioned  in  the  protest  required  proofs  of  the  then  non-minerJl 
and  affidavits,  and  alleged  to  have  been  upon  character  and  non-occupancy  of  the  land 
the  land  as  locators  at  or  before  the  time  could  not  then  be  supplied ;  that,  therefore, 
of  the  selection  by  Clarke,  and  under  whom  the  selections  must  be  rejected. 
I9]tlie  protp'tant  asserted  rights,  'were  pre-  The  petition  averred  that  the  defendant 
tended  exjilorers  for  minerals  who  had  made  vacated  the  order  of  the  Commisaioncr  di- 
no  discovery  of  minerals  upon  the  land  or  recting  a  hearing,  and  arbitrarily,  wrong- 
any  port  thereof,  but  had  merely  staked  fully,  and  unlawfully  attempted  to  reject 
olT  pretended  mining  claims  for  the  purpose  the  selections  and  destroy  the  vested  rights 
of  deceiving  others  and  discouraging  and  of  Clarke  and  his  grantees, 
defeating  them  from  acquiring  titie  to  such  I'iie  protest  mentioned  in  nowise  ques- 
land  under  the  land  laB's,  and  that  such  tioned  the  sufficiency  in  substance  and  form 
staking  off  initiated  no  lawful  right,  In-  of  the  selection  made  by  Clarke,  nor  was  the 
choate  or  vested,  under  such  land  laws.  point  of  the  alleged  insufficiency  of  the  af- 
The  hearing  was  had  before  the  Commis-  fijavit  rnlscd  by  the  Commissioner  of  the 
sioner  of  the  General  Ijind  Office,  and  a.  de-  General  Land  Office  in  his  decision  of  De- 
cision in  the  matter  was  given  hy  him,  by  cnaibeT  18,  1900,  and  the  United  States  ha^i 
which  he  held  that  the  title  of  the  selector  j,,  n(„viw  notified  the  selector  of  any  defect 
did  not  vest  until  apprm'al  by  the  Commi*-  [„  ^y^^  exchange  and  there  is  no  issue  in 
aloner.  and  that  the  land  in  the  sclectJmi  the  record  charging  a  failure  to  comply  with 
wns  yet  open  U>  exploration  under  the  mm-  ,.     ,  *    *> 

ing  laws,  and  if  nt  the  dote  of  the  decision       ~.      '„  ,     ■,     ,.       i,    „,  „„„„n„i  *„  .i,. 
tkt  in«j   i=  oi.n,  n  („  i,~  -sin  «.i  it  A  €^i.        The  affidavits,  though  not  essential  to  tho 

tbi  i^li^tion  ^''-i'ty  of  »''«  ^"^'^^  »f  exchange  tendered 

From  fhisdeciF.ion  the  ptitioner  appealed  J*?  Congress,  and  accepted  and  completed  by 

to   the   Secretary   of  the   Interior,   and   as-  t^e  relinquishment  and  selection  aforesaid, 

signed,  among  other  things,  that  the  Com-  "1'"  '°  '"^  ■"<!  '"  '"^  ""^K«  *"*  io"-o«"- 

miasioner  erred  in  not  sustaining  the  motion  P""cy  of  the  land  oj)  understood  in  the  law 

to  dismiss  the  protest  and  in   not  pa<(Bitig  and  the  practice  of  the  Land   Department, 

the   land   selected    to   patent,   and   that   lie  as  they  expressly  negative  all  the  elemento 

also  erred  in  ordering  a  hearing,  and  in  not  of  legal  occupancy. 

holding  that  the  showing  of  the  tract  books        A  motion  for  a  review  of  the  hearing  was 

and  land  records  at  the  date  of  the  selection  made  and  granted,  and  was  thereafter  had 

governed  the  character  of  the  land  for  the  before  the  Assistant  Atlorni-y  General  of  the 

purpose  of  the  selection,  and  al-io  in  holdin:'  United  States  for  the  Interior  Department 
that  a  discovery  of  mineral  upon  the  land         On  April  12.  lOOti,  tlie  defendant  rendered 

xelected  subsequent  to  the  selection  and  be-  s  decision,  sdhering  to  the  ruling  already 
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elemental  affidavits  of  nonoccupancy,  and 
denied  the  motion  for  a  review. 

By  this  decision  the  Secretary  of  the  In- 
terior erroneously  held  and  decided  that  the 
land  selected  was  not  "  vacant  land," 
[321]*though  intruthand  in  fact  unoccupied,  and 
such  vacancy  and  lack  of  occupancy  was  not 
shown  by  an  affidavit  of  selector,  made  and 
filed  at  the  time  and  as  a  part  of  the  selec- 
tion: that  the  defendant  erroneously  held 
and  decided  that,  in  order  to  be  vacant  land 
within  the  meaning  of  the  act  of  1897,  the 
selected  land  must  not  only  be  free  from 
the  presence  of  anyone  on  the  land  as  a  mat- 
ter of  fact,  but  must  be  shown  to  be  free 
from  such  presence  of  anyone  on  the  land 
at  the  date  of  selection  by  an  affidavit  of 
selector.  It  was  then  alleged  that  in  fact 
there  was  no  person  present  on  the  selected 
land  at  the  time  of  the  selection;  that  t)ie 
decision  of  the  Secretary  of  the  Interior  on 
review  turned  solely  on  a  question  of  law, 
and  not  on  any  question  of  fact  or  on  any 
question  of  mixed  law  and  fact,  and  that  the 
only  question  of  law  involved  is  the  mean- 
ing of  the  act  of  June  4,  1897,  and  the  par- 
ticular words  therein,  '*  vacant  land  open 
to  settlement." 

The  defendant  arbitrarily  refused  to  pass 
the  selection  to  patent,  and  has  arbitrarily 
ordered  the  case  of  the  selector  dismissed 
from  his  docket  solely  because  of  the  alleged 
absence  from  the  record  of  selection  of  a 
non-occupancy  affidavit,  and  not  because  of 
any  ground  or  cause  of  objection  to  the 
selection  set  up  in  said  protest. 

In  conclusion,  the  petitioner  prays  for  a 
writ  of  mandamus  to  command  the  defend- 
ant *'  to  forthwith  recall  and  vacate  his  said 
order  rejecting  said  selections  of  said  Clarke, 
and  if  said  selections  have  already  been  can- 
celed to  vacate  and  recall  said  cancelation 
and  reinstate  the  proceedings  relating  to  the 
said  selections,  and  thereupon  to  proceed 
therein  as  required  by  law,  and  to  order  said 
selections  passed  to  patent,  and  cause  to  be 
prepared  and  presented  for  signature  to  and 
by  the  proper  officer  of  the  United  States  of 
America  a  patent  or  patents  for  the  said 
selected  lands,  and  that  the  petitioner  may 
have  such  other  or  further  relief  as  the 
premises  warrant  and  to  the  court  may  seem 
meet." 

To  this  petition  the  defendant  made  an- 
swer, admitting  many  averments  in  the  peti- 
tion, and  setting  up  the  facts  as  understood 
by  the  defendant,  as  follows:  The  defend- 
ant averred  that  Clarke  did  file  his  deed 
f322]with  the  local  land  officers  and  assumed  *to 
select  other  land  under  the  act  of  June  4, 
1897;  that  a  form  of  application  to  select 
land  under  the  act  had  been  prescribed  by 
the  Commissioner  of  the  General  Land  Of- 
fice in  April,  1898,  and  approved  by  the  Sec- 
retary of  tlie  Interior,  and  was  in  force 
when  the  selection  was  made,  and  which 
form  contained,  among  other  things,  the  fol- 
lowing clause: 

**  There  are  also  submitted  certificates 
from  the  proper  officers  showing  that  the 
land  relinquished  or  surrendered  is  free  from 
encumbrance  of  any  kind,  also  that  all  taxes 
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thereon  to  the  present  time  have  been  paid, 
and  an  affidavit  showing  the  lands  selected 
to  be  non-mineral  in  character  and  unoccn- 
pied." 

It  is  then  averred  that  the  allegations 
showing  the  land  selected  to  be  non-mineral 
in  character  and  unoccupied  was  an  essen- 
tial averment,  for  the  reason  that,  unless 
the  lands  were  non-mineral  in  character 
and  unoccupied,  the  same  were  not  vacant 
lands  open  to  settlement  within  the  intent 
and  meaning  of  the  act  of  1897. 

The  regulation  was  not  complied  with  and 
no  evidence  of  non-occupancy  was  given,  and 
the  allegation  contained  in  the  proposed 
form  as  to  the  non-mineral  character  of  the 
land  was  not  complied  with,  as  it  was  stated 
by  the  selector  in  this  case  that  his  affi- 
davit as  to  the  character  of  the  lands  was 
made  "  upon  the  evidence  found  upon  the 
surface  of  the  ground,  and  that  the  affiant 
docs  not  underUike  to  express  any  opinion 
as  to  what  may  be  under  the  ground." 

The  answer  then  set  up  the  facts  as  to 
the  protest  of  the  Kern  Oil  Company  and 
the  various  hearings  and  decisions  of  the 
Conunissioner  and  the  Secretary,  in  sub- 
stance as  set  forth  in  the  petition. 

The  defendant  then  averred  that  by  the 
laws  of  the  United  States  the  duty  was  im- 
posed upon  him  to  construe  the  acts  gov- 
erning the  disposition  of  the  public  lands 
of  the  ITnifed  States,  and,  in  pursuance  of 
the  duties  so  imposed  upon  him,  he  was  re- 
quired to  construe  and  apply  the  terms  of 
the  act  of  Congress  of  June  4,  1897,  and 
that,  in  the  exercise  of  his  judgment  and  dis- 
cretion in  that  behalf,  he  did  construe  the 
term,  "  vacant  land  open  to  settlement."  am 
meaning  to  exclude  land  in  the  actual  occu- 
pation of  any  person  or  persons  under  the 
local  customs  *or  rules  of  miners  which  are[8t 
by  the  statute  incorporated  into  and  have 
become  part  of  the  laws  of  the  United 
States;  that,  in  the  exercise  of  his  proper 
duty  and  function  as  Secretary  of  the  In- 
terior, the  defendant  decided  that,  by  reason 
of  the  failure  of  Clarke  to  show  in  due  and 
proper  form  that  the  lands  were  at  the  date 
of  selection  subject  to  selection  as  "  vacant 
land  open  to  settlement,"  the  attempted  se- 
lection thereof  must  be  rejected,  and  it 
thereupon  became  and  was  unlawful  for  this 
respondent  as  such  Secretair^  to  order  any 
patent  or  patents  to  the  said  lands  to  issue 
to  the  said  Clarke  as  in  the  said  petitioa 
prayed  to  be  commanded. 

To  this  answer  the  petitioner  demurred 
on  the  ground  that  the  same  was  insufficient 
and  bad  in  form  and  substance.  After  the 
demurrer  was  overruled  the  petitioner  eloct- 
ed  to  stand  by  it,  and  the  court  thereupon 
adjudged  that  the  rule  to  show  cause  should 
be  discharged,  the  prayer  of  petitioner  de- 
nied, and  the  petition  itself  dismissed. 

Messrs.  Jefferson  Chandler  and  Shir- 

ley  C.  Ward  ai«,'ued  the  cause,  and.  with 
Messrs.  John  M.  Thurston^  WiHutm  0.  Pren- 
tiss, M.  A.  Halliiifftr,  and  Horace  F.  Clarhf 
filed  a  brief  for  plaintiff  in  error: 
The  supervisory  power  of  the  Commission- 
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er  of  the  General  Land  Office  and  the  Secre- 
tary of  the  Interior  over  the  action  of  the 
local  officers  is  limited  to  vacating  such  ac- 
tion for  causes  which  in  law  make  the  pat- 
ent void  or,  in  equity,  would  sustain  suit  to 
cancel  it. 

Cornelius  v.  Kesael,  128  U.  S.  456,  32  L. 
ed.  482.  9  Sup.  Ct.  Rep.  122;  Broim  v. 
Hitchcock,  173  U.  S.  473,  43  L.  ed.  772,  19 
Sup.  Ct.  Rep.  485. 

When  in  cash  sales  tiie  price  has  been 
paid,  or  in  other  cases  all  the  conditions  of 
entry  performed,  the  full  equitable  title  has 
passed,  and  only  the  naked  legal  title  re- 
mains in  the  government  in  trust  for  the 
other  party,  in  whom  is  vested  all  the  rights 
and  obligations  of  ownership. 

Benson  Min.  d  Smelting  Co.  v.  Alta  Min. 
d  Smelting  Co.  145  U.  S.  428,  36  L.  ed.  762, 
12  Sup.  Ct.  Rep.  877. 

The  execution  and  delivery  of  a  patent 
after  the  right  to  it  has  become  complete 
are  mere  ministerial  acts  of  the  officers 
charged  with  that  duty. 

Barney  v.  Dolph,  97  U.  S.  652,  656,  24  L. 
ed.  1063,  1064;  Simmons  v.  Wagjier,  101  U. 
S.  260,  261,  26  L.  ed.  910,  911;  Dibble  v. 
Bellinghdm  Bay  Land  Co.  163  U.  S.  63,  74, 
41  L.  ed.  72,  76,  16  Sup.  Ct.'  Rep.  939. 

The  determination  of  questions  of  law  by 
the  Land  Department  is  not  binding  on  the 
courts. 

Northern  F.  R.  Co.  v.  Colburn,  164  U.  S. 
383,  41  L.  ed.  479,  17  Sup.  Ct  Rep.  98. 

The  supervisory  power  of  the  defendant  is 
purely  ministerial. 

Mullan  v.  United  States,  118  U.  S.  271,  30 
L.  ed.  170,  6  Sup.  Ct.  Rep.  1041;  Orchard  v. 
Alexander,  157  U.  S.  373,  39  L.  ed.  737,  15 
Sup.  Ct.  Rep.  636 ;  Lewis,  Government  of  De- 
pendencies, pp.  6-8;  Maese  v.  Herman,  183 
Lf.  S.  572,  581,  46  L.  ed.  335,  339,  22  Sup. 
Ct.  Rep.  91. 

Rights  under  our  system  of  law  and  pro- 
cedure do  not  rest  in  the  discretionary  au- 
thority of  any  officer,  judicial  or  otherwise. 

Re  Parker,  131  U.  S.  221,  225,  33  L.  ed. 
123,  124,  9  Sup.  Ct.  Rep.  708. 

Mandamus  will  lie  wherever  a  right  is  de- 
nied through  mistake  of  law  on  the  part  of 
a  ministerial  officer. 

AmeHcon  School  of  Magnetic  Healing  v. 
McAnnulty,  187  U.  S.  94,  ante,  90,  23 
Sup.  Ct.  Rep.  33;  Payne  v.  United  States, 
20  App.  D.  C.  581. 

Messrs.  Jefferson  Chandler,  John  M. 
Thurston,  T.  C.  Van  Ness,  Shirley  C.  Ward, 
William  C,  Prentiss,  M.  A.  Bollinger,  and 
Horace  F.  Clark  also  filed  a  brief  for  plain- 
tiff in  error: 

The  fact  that  the  act  which  mandamus 
seeks  to  compel  is  the  cuimination  of  a 
scries  of  proceedings,  or  is  of  a  judicial  or 
quasi-judicial  nature,  or  is  an  act  in  the 
course  of  such  proceedings,  does  not  exempt 
it  from  judicial  control  by  the  courts 
through  the  writ  of  mandamus  when  the  of- 
ficer or  person  charged  to  perform  it  arbi- 
trarily and  without  just  legal  cause  refuses 
such  performance. 

United  States  ex  rel.  West  v.  Hitchcock, 
19  App.  D.  C.  333. 
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Mr.  John  S.  Chapman  argued  the  cause, 
and,  with  Messrs.  Morgan  H,  Beach,  Henry 
H.  Olassie,  Solicitor  Oeneral  Hoyt,  and  Aa- 
aistant  Attorney  Oeneral  Van  Devanter, 
filed  a  brief  for  defendant  in  error: 

The  Department  was  necessarily  called 
upon  to  construe  the  act.  It  had  jurisdic^ 
tion  over  the  subject-matter  and  of  the  par- 
ties, and  it  did  construe  it;  and  whether 
that  construction  was  right  or  wrong,  its 
discretion  cannot  be  controlled  by  the  writ 
of  mandamus. 

Litchfield  v.  Richards,  9  Wall.  575,  677, 
19  L.  ed.  681,  682;  Oaines  v.  Thompson,  7 
Wall.  347,  19  L.  ed.  62 ;  Noble  v.  Union  Riv- 
er Ijogging  R.  Co.  147  U.  S.  165,  176,  177, 
37  L.  ed.  127,  13  Sup.  Ct.  Rep.  271;  New 
Orleans  v.  Paine,  147  U.  S.  261,  263,  264,  37 
L.  ed.  162,  163,  13  Sup.  Ct.  Rep.  303;  Unit- 
ed States  ex  rel.  Dunlap  v.  Black,  128  U.  8. 
40,  46,  32  L.  ed.  354,  355,  9  Sup.  Ct.  Rep. 
12;  Decatur  v.  Paulding,  14  Pet.  497,  499, 
10  L.  ed.  559,  560. 

If  any  doubt  may  rightfully  exist  in  the 
mind  of  the  court  on  the  subject,  an  answer 
is  furnished  to  the  application  for  manda- 
mus. 

Carrick  v.  Lamar,  116  U.  S.  423,  426,  29 
L.  ed.  677,  678,  6  Sup.  Ct.  Rep.  424. 

If  the  act  be  one  requiring  the  exercise  of 
judgment  or  discretion,  whether  in  the  as- 
certainment of  fact  or  the  interpretation  of 
law,  it  makes  no  difference  how  gross  an 
error  may  be  committed  or  however  ill  ad^ 
vised  the  action  of  an  executive  officer  may 
be. 

*  Seymour  v.  United  States,  2  App.  D.  C. 
240;  Lochren  v.  United  States,  6  App.  D. 
C.  486. 

Nor  will  the  writ  be  issued  merely  be- 
cause the  law  has  not  provided  any  other 
remedy. 

Re  Rice,  155  *U.  S.  396,  39  L.  ed.  198,  15 
Sup.  Ct.  Rep.  149;  American  Constr.  Co.  v. 
Jacksonville,  T.  d  K.  W.  R.  Co.  148  U.  S. 
372,  379,  37  L.  ed.  486,  489,  13  Sup.  Ct.  Rep. 
768. 

Messrs.  John  S.  Chapman  and  Henry  U, 
Glassie  filed  a  supplemental  brief  for  de- 
fendant in  error: 

Courts  cannot  by  mandamus  act  directly 
upon  a  public  officer,  and  guide  and  control 
his  judgment  or  discretion  in  the  matters 
committed  to  his  care  in  the  ordinaiy  dis- 
charge of  his  official  duties. 

Decatur  v.  Paulding,  14  Pet.  497,  616,  10 
L.  ed.  659,  568;  United  States  ex  rel.  Dun- 
lap  V.  Black,  128  U.  S.  41,  48,  49,  32  L.  ed. 
355,  357,  358,  9  Sup.  Ct.  Rep.  12. 

A  fortiori,  the  courts  have  no  such  power 
in  respect  of  a  department  to  which  Con- 
gress has  expressly  confided  judicial  func- 
tions. 

Gaines  v.  Thompson,  7  Wall.  847,  353,  19 
L.  ed.  62,  65. 

Mr.  Justice  Feokham,  after  makinff  the 
foregoing  statement  of  facts,  delivered  the 
opinion  of  the  court: 

We  have  set  out  in  the  foregoing  state- 
ment of  facts,  at  very  great  length,  a  large 
portion  of  the  contents  of  the  petition  and 
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answer  in  this  case.  It  has  been  done  for 
the  purpose  of  showing  by  the  record  itself 
the  questions  of  law  arising  therefrom. 
Upon  a  perusal  of  the  record  it  appears 
that  those  questions  are  not  merely  fornml 
ones,  nor  are  they  so  plain  as  not  to  require 
the  careful  judgment  of  any  tribunal  to 
which  they  may  be  referred  for  decision. 
[324] Their  solution  was  properly  submitted  *to 
the  I^nd  Department,  which  had  full  and 
complete  jurisdiction  over  the  matters  aris- 
ing under  the  act  of  June  4,  1897,  and  it 
thereby  became  the  duty  of  the  officers  of 
that  department  to  decide  them.  As  is  said 
in  Knight  v.  United  Land  Aaso.  142  U.  S. 
161,  35  L.  ed.  974,  12  Sup.  Ct.  Rep.  258: 

"  The  Secretary  is  the  guardian  of  the  peo- 
ple of  the  United  States  over  the  public 
lands.  The  obligations  of  his  oath  of  office 
oblige  him  to  see  that  the  law  is  carried 
out,  and  that  none  of  the  public  domain 
is  wasted  or  is  disposed  of  to  a  party  not 
entitled  to  it.  He  represents  the  govern- 
ment, which  is  a  party  in  interest  in  every 
case  involving  the  surveying  and  disposal 
of  the  public  lands." 

Congress  has  constituted  the  Land  Depart- 
ment, under  the  supervision  and  control  of 
the  Secretary  of  the  Interior,  a  special  tri- 
bunal with  judicial  functions,  to  which  is 
confided  the  execution  of  the  laws  which 
regulate  the  purchase,  selling,  and  care  and 
dispof;ition  of  the  public  lands. 

Neither  an  injunction  nor  mandamus  will 
lie  against  an  officer  of  the  Land  Depart- 
ment to  control  him  in  discharging  an  of- 
ficial duty  which  requires  the  exercise  of  his 
judgment  and  discretion.  Marguez  v.  Fris- 
hie,  101  U.  S.  473,  25  L.  ed.  800;  Gaines 
V.  Thompson,  7  Wall.  347,  19  L.  ed.  62; 
United  States  ex  rel.  Dunlap  v.  Blacky  128 
U.  S.  40,  32  L.  ed.  354,  9  Sup.  Ct.  Rep.  12, 
United  folates  ex  rel.  Redfield  v.  Windom 
137  U.  S.  636,  34  L.  ed.  811,  11  Sup.  Ct. 
Rep.  197. 

In  Decatur  v.  Paulding,  14  Pet.  497,  10 
L.  ed.  550,  it  was  held  that,  in  general,  the 
official  duties  of  the  head  of  one  of  the  ex- 
ecutive departments,  whether  imposed  by  act 
of  Congress  or  by  resolution,  are  not  mere 
ministerial  duties.  The  head  of  an  executive 
department  of  the  government  in  the  ad- 
ministration of  the  various  and  important 
concerns  of  his  office  is  continually  required 
to  exercise  judgment  and  discretion.  He 
must  exercise  his  judgment  in  expounding 
the  laws  and  resolutions  of  Congress  under 
which  he  is  from  time  to  time  required  to 
act. 

That  the  decision  of  the  questions  pre- 
sented to  the  Secretary  of  the  Interior  was 
no  merely  formal  or  ministerial  act  is  shown 
beyond  the  necessity  of  argument  by  a  pe- 
nisnl  of  the  foregoing  statement  of  the  issues 
presented  by  this  record  for  the  decision  of 
the  Secretary.  Whether  he  decided  right  or 
wrong,  is  not  the  question.  Having  jurisdic- 
[325]tion  to  decide  at  all,  he  had  •necessarily  ju- 
risdiction, and  it  was  his  duty  to  decide  as 
bethought  the  law  was,  and  the  courts  have 
no  power  whatever  under  those  circum- 
stances to  review  his  determination  by  man- 
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damns  or  injunction.  The  court  has  no  gen- 
eral supervisory  power  over  the  officers  of 
the  Land  Department,  by  which  to  control 
their  decisions  upon  questions  within  their 
jurisdiction.  If  this  writ  were  granted  we 
would  require  the  Secretary  of  the  Interior 
to  repudiate  and  disaffirm  a  decision  which 
he  regarded  it  his  duty  to  make  in  the  ex- 
ercise of  that  judgment  which  is  reposed  in 
him  by  law,  and  we  should  require  him  to 
come  to  a  determination  upon  the  issues  in- 
volved directly  opposite  to  that  which  he  had 
reached,  and  which  the  law  conferred  upon 
him  the  jurisdiction  to  make.  Mandamus 
has  never  been  regarded  as  the  proper  writ 
to  control  the  judgment  and  discretion  of  an 
officer  as  to  the  decision  of  a  matter  which 
the  law  gave  him  the  power  and  imposed 
upon  him  the  duty  to  decide  for  hiuit»elf. 
The  writ  never  can  be  used  as  a  substitute 
for  a  writ  of  error.  Nor  does  the  fact  that 
no  writ  of  error  will  lie  in  such  a  case  as 
this,  by  which  to  review  the  judgment  of 
the  Secretarj',  furnish  any  foundation  for 
the  claim  that  mandamus  may  therefore  be 
awarded.  The  responsibility  as  well  as  the 
power  rests  with  the  Secretary,  uncontrolled 
by  the  courts. 

Neither  the  case  of  Roberts  v.  United 
States,  176  U.  S.  221,  44  L.  ed.  443,  20  Sup. 
Ct.  Rep.  396,  nor  that  of  American  School 
of  Magnetic  Healing  v.  McAnnulty,  187  U.  8. 
94,  ante,  90,  23  Sup.  Ct.  Rep.  33,  decides 
an3rthing  opposing  these  views. 

In  the  Roberts  Case  it  was  simply  decided 
that  the  duty  of  the  Treasurer  to  pay  the 
money  in  question  in  that  ca.sc  was  minis- 
terial in  its  nature,  and  should  have  beon 
performed  by  him  on  demand,  and  that, 
therefore,  mandamus  was  the  proper  remedy 
for  his  failure  to  do  it. 

In  the  UcAwnulty  Case  it  was  held  that 
the  order  of  the  Postma-ster  General  to  the 
postmaster  in  the  city  of  Nevada,  not  to 
deliver  the  mail  to  the  relator,  was  not  a 
justification  for  such  refusal,  because  the 
order  was  given  without  authority  of  law, 
and  the  postmaster  could,  notwithstiinding 
such  order,  be  compelled  by  mandamus  to  do 
his  duty  and  deliver  the  mail.  Tlie  case  has 
no  relevancy  to  the  one  in  band. 

*We  are  so  clearly  of  opinion  that  the  de-[3Wl 
cision  of  the  defendant  in  this  case  was  ju- 
dicial in  its  nature  that  further  argument 
upon  the  subject  is  needless. 

The  judgment  of  the  Court  of  Apf>e€Us  of 
the  District  of  Columbia  is  affirmed. 


SOUTHERN   RAILWAY  COMPANY,  Plff. 

in  Err,, 

V, 

JOHN  H.  ALLISON. 
(See  S.  C.  Reporter's  ed.  32^389.) 

Jurisdiction  of  Federal  courts — diverse  eiii- 

N<iTK.  Aa  to  (lilt  rtn  fithrtinhip  na  ground  of 
Fv.ihral  juvimUvtion — see  Shlpp  v.  WlIHams,  10 
C.  C.  A.  217.  and  note:  Mason  v.  Diillaf^ham,  27 
C.  C.  A.  206.  and  note ;  Seddon  v.  Virginia,  T. 
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tcnuhip — suit  against  foreign  corporation    was  a  corporation  created  under  the  lawa  ol 

— effect    of    "dotaeaticalion"    ttalute — re-    Virginia,  submitted  a  petition  to  tha  Unittrd 

motal  to  Federal  courts.  States  circuit  court  in  North  Carolina,  for 

the  removal  of  the  cose  from  the  state  to 

I.     A  tort\ea  raliroaa  corporalJoD  doei  Dot  be-    (he  United  States  court,  and  the  ground  for 

come  a  citlMo  ol  ^o^tll  L»roMii»   wfar  m  to    „^,o^.gl    g,  gt.ated  in  the  petition,  was  be- 

i  rederaj  court!  I   „       ...  r   "  ^    •   ^  ,i   <. 

,   (j[   "prejudice   or   local   influence     to 


implylaK  with  N.  C.  Tub.  Acta  ia9Q.  chap. 


I  corporation  obtain  justice  in  such  state  court,  or  in  any 

becoroo  a  domrstlc  corporHtloa  b;  flllng  wltb  other  state  court  to  which  the  said  defend- 

the    BBcreiarj    of    state    duly    autbentleated  ,nt  may,  under  the  laws  of  the  state,  have 

copies  o(  Its  charter  and  bj-lawa.  the  right,  on  account  of  auch  prejudice  or  lo- 

2.     rue  right  ot  a  foreign  railroad  Mi^ratlra  ^,    influence,    to    remove   saii   cause."     The 

cb^rSBti  Yz^sXt'^'^L  433J   to  ™^  Petition  was  supported  by  an  affidavit  thnt 

to  a  "l--ed«al  court,  for  prejudice  ir  local  Id-  bc*-  "P  *acts  from  which  the  court  might  find 

lluence.  a  suit  brougbt  Id  a  court  of  Nortb  that  defendant  could  not  obtain  justice  in 

Carodnn  bj  a  clllten  of  that  stale,  la  not  de-  the  state  court. 

feat-'d  because  auch  corporation  haa  compllfd  The  cii'cuit  court  decided  that  the  proof 

with  ihe  provlalODS  of  N.  C.  Pub.  Acta  IS'.tii.  Bubmitted  to  it  was  sufficient;  that  defend- 

chap.  02,  wblcb  declnres  .hat  foreign  railroad  ^^j  ^^^  ^  ^^^^^^  „,  Virginia,   and  that  it 

wlirrho °Jcr'l(,%  of  aute  duli^uthentleatel  ?'"'''  ""*■  ""  'f'™"*  '•.'  '?<^.«'  P.^J^dic*  and 

copies  of  ibelT  charters  and  bT-Iawi.  mnueneo,   obtain   a  fair   trial    in   the  state 

court,  and  it,  therefore,  ordered  the  removal 

[No.  232.]  of   the  cause  to   the   United   States  circuit 

eojirt  for  the  western  district  of  North  Caro- 

Argued   April   8,   1903.      Decided   May   18,  ""''^.''■*'^-7"^*  "J'^J'"'.''"^  wl*  ''V'"''r 

'             '           '     jQQg                           "        '  should  certify  to  the  state  court  the  order  of 
removal,  "ti^tlier  with  copies  of  the  peti- 

ERROR  to  the  Supreme  Court  of  the  *;""■  '»""'';  ""''  *-^^''}'^:  ^.  ***,'  ,!"'^  "j?*  *''" 

....        .,-..„'..  dtate  court  may  be  advised  of  the  action  of 


State    of    North    Caiolir 


s  court  and  of  its  order  ot  r< 


judgment  which  aflirmed  a  judgment  ol  the  V   ,v     }    ,1       "V'l?  "I'^t^  01  removal, 

Superior  Court  of  McDowell  County  entered  *^  *^'«  ^"^*''"  ''"^  «'.=*  the  said  state  court 

on  a  vcr,lict  o(  a  jury  in  favor  of  plaintiff  in  ">«?  P.^*^"^''  "»  ("rther  with  the  said  «iut 

— .  .«ii^„  *„  ,~.i,.«i  f,„™  .  ™ii,n.j  ~,„.  <"'  action,  and  to  the  end  also  that  the  said 

An  action  to  recover  from  a  railroad  com-  .    .           '.            j.      1  *i_      ■    ,      »  ..1. 

..      J  _    «■    _j  1 .*  ii-  statfl  court  may  direct  the  clerk  of  the  supe- 

p.nj  lie  d.m.B,,  ™ft.r.d  by  r«.«i  of  Ito  ^^  ^„^  ^^^  ^^^^^  ^,  m„d„,,|,  7„ 

I™"  ..™  c,  btlow,  128  N.  C.  330,  40  S.  ™*'."  /""  "-i  ""pl.ta  te.n«ript  ot  Ih. 

v.  a\  record  of  s.iirt  action  and  to  certify  the  same 

"^  "'■  to  this  court  for  trial." 

Rtat«.T.ient  by  Mr.  Justice  Fe«kh«im>  ^T^J-\'  «»"g  ,<■*  t"!"  o;!*^"-  ^^}\l  '^^ 

The  supreme  court  of  the  state  ol  North  «>"ft  that  court  declined  to  grant  the  mo- 

Carolina   afHrmed   a   judgment   against   the  t'O"  ^  surrender  junsdiction,  holding  that 

railway  company,   which   was  entered  on  a  t^*  «?f«  <'<"'l'i  "°'J*  '^"j  removed  to  the 

verdict  of  a  jury  upon  a  trial  in  the  state  '^'«'"*,^**'"^,  "'.  '*"«  Y"'**^   ^^^'  *"**  '* 

court,  and  tlie  railw^  con.pany  has  brought  ""I.'^''  *'!'=.  f""o«"."e  otA^t: 

the  case  here  1^  writ  of  error.  f"  "'"  '^'^  '*  "ppears  to  the  court  that 

The  plaintiff  below  brought  his  action  in  ^'^^  circuit  court  of  the  United  States  hae 
the  state  court  against  the  railway  company  caused  an  order  for  the  removal  of  the  case 
to  recover  damase«  suffered  by  reason  of  the  '»  the  f'^uit  court  of  the  Umt^  States  up- 
alleged  negligence  of  the  defendant.  The  ?"  Petition  setting  forth  that  the  defendant 
defendant  nnswerrd,  and  averred  that  it  was  ?  «  nonresident  of  the  state  of  North  Caro- 
ft  corporation  created  and  organized  under  ''""l  a^^  it  further  appearing  to  the  court, 
the  kwi  of  the  state  ol  Vinnnia;  it  denied  ^Y  the  admission  of  defendant,  through  its[3B8I 
the  various  allegations  ot  the  complaint  as  counsel,  that  the  defendajit  has  complied 
to  ito  negligence  and  as  to  the  damages  suf-  ^vith  the  terms  of  the  act  of  the  legislature 
fered  bj-  the  plaintiff,  and  also  set  up  as  a  of  the  state  of  North  Carolina,  being  chsp- 
defense  plaintiff's  contributory  negligence,  ter  02  of  the  acta  of  the  general  assembly  of 
a7]Afler  answer  "nnd  under  the  provisions  ol  North  Carolina  at  He  session  of  1899:  It  is 
the  2d  section  of  the  act  of  Congress,  chap-  thereupon  considered  by  the  court  that  the 
ter  8(^6,  approved  August  13,  1S8S  (2.5  Stat,  defendant  is  a  corporation  of  this  state  by 
nt  L.  433 ) .  the  defendant,  alleging  that  it  virtue  ot  said  act,  and  that  it  is  not  entltleil 

On  removal  tram  ttatt  te  Federal  orurl  for 
tre/udtce  or  local  influence — aee  notes  to  Whe- 
BD  T.  New  York,  L.  E.  ft  W.  R  Co.  (C.  C.  N.  !>. 
3hlo)  1  L.  R.  A.  65  ;  fluiklni  *.  Cincinnati.  N. 

S.  57H.  C:  &  T.  P.  R,  Co.    (C.  C.  N.  D.  Tenn.)   3  I.,  R, 

'irul  of  eauMvt  'Kicnilli/— sh.'  uolen  to  A.   '14^:  Blerbower  *.  Miller   (Neb.)  »  L.  R.  A. 

.  Now  Tork,  I..  R.  &  W.  B.  c,.  If,  C.  ai.'»  ;  Brodhoad  v.  Shoemaker  (C.  C  N.  D.  Ga.i 

.  n.  Olilu)    1   Ix.  K.  A.  a-.:  Bulirr  t.   NHl1<.iial  11  I,.  It.  A.  :>61 ;  P.  Scbwenk  ft  Co.  v.  Strang,  H 

Home  for  Dlsnbled  VoluuteiT  SjiUIIi'I-m.  :!(i  I.,  ed.  (,'.  r.  A.  9n ;  (Jalnes  v.  Fuentea,  23  I,,  ed.  U.  8, 

U.  8.  340.  and  Torrence  v.  Shedd,  ^16  U  cd.  V.  r<34.  Hnd  JelTerson  t.  Driver.  29  L.  ed.   U.   S. 

P.  528.  e»T. 

190  V.  8.  107B 


898-826 


8T7FBEME  Ck>nRT  OF  THE  UNITED  STATES. 


Oct.  Term, 


answer  in  this  case.  It  has  been  done  for 
the  purpose  of  showing  by  the  record  itscif 
the  questions  of  law  arising  therefrom. 
Upon  a  perusal  of  the  record  it  appears 
that  those  questions  are  not  merely  formal 
ones,  nor  are  they  so  plain  as  not  to  require 
the  careful  judgment  of  any  tribunal  to 
which  they  may  be  referred  for  decision. 
[324]Their  solution  was  properly  submitted  *to 
the  J^nd  Department,  which  had  full  and 
complete  jurisdiction  over  the  matters  aris- 
ing under  the  act  of  June  4,  1897,  and  it 
thereby  became  the  duty  of  the  officers  of 
that  department  to  decide  them.  As  is  said 
In  Knight  y.  United  Land  Aaso.  142  U.  S. 
161,  35  L.  ed.  974,  12  Sup.  Ct.  Rep.  258: 

'*  The  Secretary  is  the  guardian  of  the  peo- 
ple of  the  United  States  over  the  public 
Innds.  The  obligations  of  his  oath  of  office 
oblige  him  to  see  that  the  law  is  carried 
out,  and  that  none  of  the  public  domain 
is  wasted  or  is  disposed  of  to  a  party  not 
entitled  to  it.  He  represents  the  govern- 
ment, which  is  a  party  in  interest  in  every 
case  involving  the  surveying  and  disposal 
of  the  public  lands." 

Congress  has  constituted  the  Land  Depart- 
ment, under  the  supervision  and  control  of 
the  Secretary  of  the  Interior,  a  special  tri- 
bunal with  judicial  functions,  to  which  is 
confided  the  execution  of  the  laws  which 
regulate  the  purchase,  selling,  and  care  and 
dispofiition  of  the  public  lands. 

Neither  an  injunction  nor  mandamus  will 
lie  against  an  officer  of  the  Land  Depart- 
ment to  control  him  in  discharging  an  of- 
ficial duty  which  requires  the  exercise  of  his 
judgment  and  discretion.  Marquez  v.  Frt«- 
6tc,  101  U.  S.  473,  25  L.  ed.  800;  Gainea 
V.  Thompson,  7  Wall.  347,  19  L.  ed.  62; 
United  States  ex  rel.  Dunlap  v.  Black,  128 
U.  S.  40,  32  L.  ed.  354,  9  Sup.  Ct.  Rep.  12 , 
United  States  ex  rel.  Redfield  v.  Windom 
137  U.  S.  636,  34  L.  cd.  811,  11  Sup.  Ct. 
Rep.  197. 

In  Decatur  v.  Paulding,  14  Pet.  497,  10 
L.  ed.  550,  it  was  held  that,  in  general,  the 
official  duties  of  the  head  of  one  of  the  ex- 
ecutive departments,  whether  imposed  by  act 
of  Congress  or  by  resolution,  arc  not  mere 
ministerial  duties.  The  head  of  an  executive 
department  of  the  government  in  the  ad- 
ministration of  the  various  and  important 
concerns  of  his  office  is  continually  required 
to  exercise  judgment  and  discretion.  He 
must  exercise  his  judgment  in  expounding 
the  laws  and  resolutions  of  Congress  under 
which  he  is  from  time  to  time  required  to 
act. 

That  the  decision  of  the  questions  pre- 
sented to  the  Secretary  of  the  Interior  was 
no  merely  formal  or  ministerial  act  is  shown 
beyond  the  necessity  of  argument  by  a  pe- 
rusal of  the  foregoing  statement  of  the  issues 
presented  by  this  record  for  the  decision  of 
the  Secretary.  Whether  he  decided  right  or 
wrong,  is  not  the  question.  Having  jurisdic- 
[325]tion  to  decide  at  all,  he  had  •nwessarily  ju- 
risdiction, and  it  was  his  duty  to  decide  as 
be  thought  the  law  was.  and  the  courts  have 
no  power  whatever  under  those  circum- 
stances to  review  his  determination  by  man- 
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damns  or  injunction.  The  court  has  no  gen- 
eral supervisory  power  over  the  officers  of 
j  the  Land  Department,  by  which  to  control 
their  decisions  U|K)n  questions  within  their 
jurisdiction.  If  this  writ  were  granted  we 
would  require  the  Secretary  of  the  Interior 
to  repudiate  and  disaffirm  a  decision  whicli 
he  regarded  it  his  duty  to  make  in  the  ex- 
ercise of  that  judgment  which  is  reposed  in 
him  by  law,  and  we  should  require  him  to 
come  to  a  determination  upon  the  issues  in- 
volved directly  opposite  to  that  which  he  had 
reached,  and  which  the  law  conferred  upoji 
him  the  jurisdiction  to  make.  Mandamus 
has  never  been  regarded  as  the  proper  writ 
to  control  the  judgment  and  discretion  of  an 
officer  as  to  the  decision  of  a  matter  which 
the  law  gave  him  the  power  and  imposed 
upon  him  the  duty  to  decide  for  hiui^lf. 
The  writ  never  can  be  used  as  a  substitute 
for  a  writ  of  error.  Nor  does  the  fact  that 
no  writ  of  error  will  lie  in  such  a  case  a« 
this,  by  which  to  review  the  judgment  ol 
the  Secretary',  furnish  any  foundation  foi 
the  claim  that  mandamus  may  therefore 
awarded.  Tlie  responsibility  as  well  as  iht 
power  rests  with  the  Secretary,  uncontrolleczi^al 
by  the  courts. 

Neither    the   case   of   Roberts    v.    Unitt 
States,  176  U.  S.  221,  44  L.  ed.  443,  20  Sup 
Ct.  Rep.  396,  nor  that  of  American  Srh 
of  Magnetic  Healing  v.  McAnnultif,  187  U. 
94,  ante,  90,  23  Sup.  Ct.  Rep.  33,  decide 
anything  opposing  these  views. 

In  the  Roberts  Case  it  was  simply  decide 
that  the  duty  of  the  Trea.«»urer  to  pay  tte- 
money  in  question  in  that  case  was  mini        _3- 

terial  in  its  nature,  and  should  have  be< rn 

performed   by    him   on   demand,    and    thad^^at, 

therefore,  mandamus  was  the  proper  rcme< jdy 

for  his  failure  to  do  it. 

In  the  McAnnuliy  Case  it  was  held  th~        it 
the  order  of  the  Postma.ster  General  to  tr       -he 
postmaster  in  the  city  of  Nevada,   not 
deliver  the  mail  to  the  relator,  was  not 
justification   for  such   refusal,  because  t' 
order  was  given  without  authority  of  la 
and  the  postmaster  could,  notwithstandi' 
such  order,  be  compelled  by  mandamus  to 
his  dut}*^  and  deliver  the  mail.    Tlie  case  I 
no  relevancy  to  the  one  in  hand. 

•We  are  so  clearly  of  opinion  that  the  (■. ^[StS] 
cision  of  the  defendant  in  this  case  was  y  ^• 
dicial  in  its  nature  that  further  argumev^f 
upon  the  subject  is  needless. 

The  judgment  of  the  Court  of  Appeals  of 
the  District  of  Columbia  is  affirmed. 


SOUTH  KRN   RAILWAY  COMPANY,  Plff. 

in  Err,, 

V, 

JOHN  H.  ALLISON. 

(See  S.  C.  Reporter's  ed.  326-389.) 

Jurisdiction  of  Federal  courts — diverse  eiH' 


NoTK.-  As  to  <lin  r.Hv  r/7/-rM\7i/;»  as  gronnd  of 
Fiiltral  jiti  iAtJictiun-  -see  Shlpp  v.  Wllltams,  10 
C.  C.  A.  217.  and  note:  MaB<m  v.  Dullaf^bam.  27 
C.  C.  A.  206.  and  note ;  Seddon  v.  Virginia,  T. 

lOOU.  8. 
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gcnship — suit  a  gainst  foreign  corporation 
— effect  of  ** domestication"  statute — re- 
moval to  Federal  courts. 

1.  A  foreign  railroad  corporation  does  not  be- 
come a  citizen  of  North  Carolina,  so  far  as  to 
affect  the  Jurisdiction  of  the  Federal  courts 
upon  the  question  of  diverse  citizenship,  by 
coQiplylog  with  N.  C.  Pub.  Acts  1899,  chap. 
62,  which  declares  thut  such  a  corporation 
becomes  a  domestic  corporation  by  filing  with 
the  secretary  of  state  duly  authenticated 
copies  of  its  charter  and  by-laws. 

2.  The  right  of  a  foreign  railroad  corporation 
under  the  act  of  Congress  of  August  13,  1888, 
chap.  800.  I  2  (25  Stat,  at  L.  433),  to  remove 
to  a  Federal  court,  for  prejudice  or  local  in- 
fluence, a  suit  brought  in  a  court  of  North 
Carolinn  by  a  citizen  of  that  state.  Is  not  de- 
feated because  such  corporation  has  complied 
with  the  provisions  of  N.  C.  Pub.  Acts  1899, 
chap.  62.  which  declares  that  foreign  railroad 
corporations  shall  become  domestic  by  filing 
with  the  secretary  of  state  duly  authenticated 
copies  of  their  charters  and  by-laws. 

[No.  232.] 

Argued   April  8,   1903.     Decided   May   18, 

1903. 

IN  EKROR  to  the  Supreme  Court  of  the 
State  of  North  Carolina  to  review  a 
judgment  which  afTirmcd  a  judgment  of  the 
Superior  Court  of  McDowell  County  entered 
on  a  verdict  of  a  jury  in  favor  of  plaintiff  in 
an  action  to  recover  from  a  railroad  com- 
pany the  damages  suffered  by  reason  of  its 
negligence.     Re^)erscd. 

See  same  case  below,  129  N.  C.  336,  40  S. 
£.  91. 

Statement  by  Mr.  Justice  Feekhami 
The  supreme  court  of  the  state  of  North 
Carolina  afTu'med  a  judgment  against  the 
railway  company,  which  was  entered  on  a 
verdict  of  a  jury  upon  a  trial  in  the  state 
court,  and  the  railway  company  has  brought 
the  case  here  by  writ  of  error. 

The  plaintiff  below  brought  his  action  in 
the  state  court  against  the  railway  company 
to  recover  damages  suffered  by  reason  of  the 
alleged  negligence  of  the  defendant.  The 
defendant  answered,  and  averred  that  it  was 
a  corporation  created  and  organized  under 
the  laws  of  the  state  of  Virginia;  it  denied 
the  various  allegations  of  the  complaint  as 
to  its  negligence  and  as  to  the  damages  suf- 
fered by  the  plaintiff,  and  also  set  up  as  a 
defense  plaintiff's  contributory  negligence. 
]  After  answer  *nnd  under  the  provisions  of 
the  2d  section  of  the  act  of  Congress,  chap- 
ter 806,  approved  August  13,  1888  (25  Stat, 
at  L.  433),  the  defendant,  alleging  that  it 


was  a  corporation  created  under  the  laws  of 
Virginia,  submitted  a  petition  to  the  United 
States  circuit  court  in  North  Carolina,  for 
the  removal  of  the  case  from  the  state  to 
the  United  States  court,  and  the  ground  for 
removal,  as  stated  in  the  petition,  was  be* 
cause  of  "prejudice  or  local  influence''  to 
such  an  extent  that  it  would  "not  be  able  to 
obtain  justice  in  such  state  court,  or  in  any 
other  state  court  to  which  the  said  defend- 
ant may,  under  the  laws  of  the  state,  have 
the  right,  on  account  of  such  prejudice  or  lo- 
cal influence,  to  remove  said  cause."  The 
petition  was  supported  by  an  affidavit  that 
set  up  facts  from  which  the  court  might  And 
that  defendant  could  not  obtain  justice  in 
the  state  court. 

The  circuit  court  decided  that  the  proof 
submitted  to  it  was  sufficient;  that  defend- 
ant was  a  citizen  of  Virginia,  and  that  it 
could  not,  on  account  of  local  prejudice  and 
influence,  obtain  a  fair  trial  in  the  state 
court,  and  it,  therefore,  ordered  the  removal 
of  the  cause  to  the  United  States  circuit 
cojLirt  for  the  western  district  of  North  Caro- 
lina. The  court  also  ordered  that  its  clerk 
should  certify  to  the  state  court  the  order  of 
removal,  "together  with  copies  of  the  peti- 
tion, bond,  and  affidavit,  to  the  end  that  the 
state  court  may  be  advised  of  the  action  of 
this  court  and  of  its  order  of  removal,  and 
to  the  further  end  that  the  said  state  court 
may  proceed  no  further  with  the  said  suit 
or  action,  and  to  the  end  also  that  the  said 
state  court  may  direct  the  clerk  of  the  supe- 
rior court  of  the  county  of  McDowell  to 
make  a  full  and  complete  transcript  of  the 
record  of  said  action  and  to  certify  the  same 
to  tliis  court  for  trial." 

Upon  the  filing  of  this  order  in  the  state 
court  that  court  declined  to  grant  the  mo- 
tion to  surrender  jurisdiction,  holding  tliat 
the  case  could  not  be  legally  removed  to  the 
circuit  court  of  the  United  States,  and  it 
made  the  following  order: 

"In  this  ca.se  it  appears  to  the  court  that 
the  circuit  court  of  the  United  States  has 
caused  an  order  for  the  removal  of  the  case 
to  the  circuit  court  of  the  United  States,  up- 
on petition  setting  forth  that  the  defendant 
is  a  nonresident  of  the  state  of  North  Caro- 
lina; and  it  further  appearing  to  the  court, 
by  *the  admission  of  defendant,  through  its[328] 
counsel,  that  the  defendant  has  complied 
with  the  terms  of  the  act  of  the  legislature 
of  the  state  of  North  Carolina,  being  chap- 
ter 62  of  the  acts  of  the  general  assembly  of 
North  Carolina  at  its  session  of  1899:  It  is 
thereupon  considered  by  the  court  that  the 
defendant  is  a  corporation  of  this  state  by 
virtue  of  said  act,  and  that  it  is  not  entitieil 


&  C.  Steel  k  Iron  Co.  (C.  C.  W.  D.  Va.)  1  L.  R. 
A.  108,  and  note ;  Myers  v.  Murray,  N.  &  Co. 
<C.  C.  S.  D.  Iowa)  11  L.  R.  A.  210.  and  note. 
And  Kee  note  to  Roberts  v.  Lewis.  ?,(%  \s.  ed.  U. 
8.  .571). 

On  rimoval  of  cauHea  qvneralty — see  notes  to 
Whelan  v.  New  York.  L.  E.  &  W.  R.  To.  ((\  C. 
N.  D.  Ohio)  1  L.  U.  A.  Ci  :  Butler  v.  National 
Home  for  Disabled  Volunteer  Soldiers.  ;u;  L.  ed. 
U.  8.  340,  and  Torrence  v.  Shedd,  36  L.  ed.  U. 
8.  528. 
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On  removal  from  state  to  Federal  court  for 
prejudice  or  local  influence — see  notes  to  Whe- 
lan  V.  New  York,  L.  B.  k  W.  R.  Co.  (C.  C.  N.  D. 
Ohio)  1  L.  R.  A.  65  ;  Ilusklns  v.  Cincinnati,  N. 
O.  &  T.  P.  R.  Co.  (C.  C.  N.  D.  Tenn.)  3  L.  R. 
A.  .145;  Bierbower  v.  Miller  (Neb.)  9  L.  R.  A. 
T2H:  Brodhead  v.  Shoemaker  (C.  C.  N.  D.  Qa.) 
11  1..  K.  A.  567  ;  P.  Schwenk  &  Co.  v.  Strang,  8 
C.  (?.  A.  95  ;  Gaines  v.  Fuentes,  23  L.  ed.  U.  S. 
524.  and  JefTerson  ▼.  Driver,  29  L.  ed.  U.  8. 
897. 
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to  remove  this  cause  to  the  Federal  court. 
It  18  further  considered  by  the  court  that 
the  courts  of  the  state  of  North  CaroHna 
have  jurisdiction  of  this  cause,  and  this 
court  declines  to  surrender  jurisdiction 
thereof.  It  is  ordered  by  the  court  that  a 
copy  of  this  order  be  sent  to  the  clerk  of  said 
circuit  court  of  the  United  States  by  the 
clerk  of  this  court." 

The  act  of  the  legislature  of  North  Caro- 
lina, referred  to  in  the  foregoing  order,  is 
set  forth  in  full  in  the  margin. t 
29]  •It  was  admitted  that  defendant  had  com- 
plied with  the  terms  of  the  act  before  the 
cause  of  action  set  out  in  the  complaint  of 
plaintiff  had  accrued. 

When  the  case  was  thereafter  called  for 
[330] trial  in  the  state  court,  'a  motion  was  again 
made  to  dismiss  the  same  from  that  court 
because  of  the  removal  to  the  United  States 
circuit  court.  The  motion  was  again  de- 
nied, and  an  exception  taken  by  the  defend- 
ant. The  case  was  then  tried  in  the  state 
court,  and  resulted  in  a  verdict  for  the . 
plaintii)',  upon  which  judgment  wjus  entered, 
and  exception  taken  to  the  verdict  and  to  the 


entry  of  judgment.  Defendant  appealed 
from  the  judgment  to  the  supreme  court  of 
the  state  of  North  Carolina,  and  assigned  as 
error,  among  other  things,  the  refusal  of  the 
trial  court  to  recognize  the  removal,  and  its 
trial  of  the  cause  after  it  had  been  legally 
removed  to  the  Federal  court.  The  supreme 
court  of  North  Carolina  affirmed  the  judg- 
ment (129  N.  C.  336,  40  S.  E.  91),  and  de- 
cided against  the  right  claimed  by  defend- 
ant to  a  removal  of  the  cause  under  the  stat- 
ute of  the  United  States  above  referred  to. 

Mr,  F,  H.  Bnsbee  argued  the  cause,  and 
with  Mr,  Charles  Price,  filed  a  brief  fo 
plaintiff  in  error: 

The  order  of  removal  was  valid. 

8t.  Louis  d  8.  F.  K.  Co.  v.  James,  161  I 
S.  645,  40  L.  ed.  802,  16  Sup.  Ct.  Rep.  621 
Louisville,  N,  A.  d  C,  R,  Co,  v.  Louisvil 
Trust  Co.  174  U.  S.  652,  43  L.  ed.  1081,  1 
Sup.   Ct.   Rep.   817 ;   Wilson  v.   Southern 
R,  Co.  64  S.  C.  162,  36  S.  E.  701,  41  S. 
071 ;  Walters  v.  Chicago,  B.  d  Q.  R.  Co.  1 
Fed.  377. 


t( Chapter  62,  Public  Acts  of  1899.) 
The   General   Assembly   of   North    Carolina   do 

enact: 
Sec.  1.  That  every  telegraph,  telephone,  ex- 
press, Insurauce,  steambont,  aud  railroad  com- 
pany incorporated,  created,  and  organized  under 
and  by  virtue  of  the  luws  of  any  state  or  gov- 
ernment other  than  that  of  North  Carolina,  de- 
siring to  own  property  or  to  carry  on  business, 
or  to  exercise  any  corporate  franchise  whatsoever 
In  thlH  state,  shall  become  a  domestic  corpora- 
tion of  the  state  of  North  Carolina  by  flling  in 
the  office  of  the  secretary  of  state  a  copy  of  Its 
charter,  duly  authenticated  in  the  manner  di- 
rected by  law  for  the  authentication  of  statutes 
of  the  state  or  country  under  the  laws  of  which 
such  company  or  corporation  Is  chartered  and 
organized,  and  a  copy  of  Its  by-laws  duly  au- 
thenticated by  the  oath  of  its  secretary.  Such 
corporatloD  shall  pay  therefor  to  the  secretary 
of  state,  to  be  turned  over  by  him  into  the  state 
treasury,  such  fees  as  are  or  may  be  required 
by  law. 

Sec.  2.  That  If  any  such  charter  or  by-laws. 
or  any  part  thereof,  filed  in  the  office  of  the 
Secretary  of  State,  shall  be  in  contravention  or 
violation  of  the  laws  of  this  state,  such  char- 
ter or  by-laws,  or  such  part  thereof  iis  are  In 
conflict  with  the  laws  of  thin  state,  shall  be 
nnll  and  void  In  this  state. 

Sec.  3.  That  when  any  niu-h  ronioiatlon  shall 
have  complied  with  the  provisions  of  this  act 
above  set  out  It  shall  thereupon  immediately  be- 
come a  corporation  of  this  stnie.  and  shall  en- 
Joy  the  rights  and  privileges  and  l)e  subject  to 
the  liability  of  corporations  of  this  state  the 
same  as  If  such  corporation  had  b<>en  originally 
created  by  the  laws  of  this  (^tate.  It  may  sue 
and  be  sued  In  ail  the  courts  in  this  state  as 
fully  as  If  such  corporation  were  originally  cre- 
ated under  the  laws  of  the  state  of  North  Caro- 
lina. 

Sec.  4.  That  on  and  after  the  1st  day  of  June, 
1899.  it  shall  be  unlawful  for  any  Much  corpora- 
tion to  do  business,  or  attempt  to  do  buniness, 
in  this  state  without  having  fully  roniplled  with 
the  requirements  of  this  act. 

See.  5.  Any  such  corporation  violating  any  of 
the  provisions  of  this  art  shall  foiTcit  to  the 
state  of  North  Carolina  a  pt^naiiy  nf  $200  for 
each  and  every  day  afirr  tli«»  Isi  day  of  .lune. 
1899.  on  which  such  corpora t ion  shall  have  con 
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tinned  to  operate  and  do  business  without  hi 
log  compiled  with  the  requirements  of  this  a 
Such  penalty  shall  be  recovered  by  the  treasui 
of  the  state  for  the  benefit  of  the  state  of  Noi 
Carolina,  and  It  shall  be  bis  daty  to  sue  for 
forfeitures  In  the  superior  court  of  Wake  com 
as  the  same  accrue. 

Sec.  6.  Np  telegraph,  telephone,  express, 
surance,  steamboat,  or  railroad  company,  wb 
is  a  foreign  corporation  of  another  state 
ing  business  In  North  Carolina,  shall  be  alio** 
to  sue  In  the  courts  of  North  Carolina  on  or 
ter  June  1st,  1899,  until  such  foreign  corp-«r-aru- 
tion  has  become  a  domestic  corporation,  elK:  her 
by  a  special  act  of  the  legislature,  or  under  tbe 
provisions  of  this  act. 

Sec.  7.  No  such  foreign  corporation,  mentlc:»  neJ 


in  the  preceding  section  of  this  act,  shall 
lowed  to  enter  Into  a  contract  In  the  stat 
North  Carolina  on  or  after  tbe  1st  day  of  J 
189U,  nor  shall  any  sucb  contract  heretofore 
hereafter  made,  or  attempted  to  be  made 
entered  into  by  sucb  corporation  In  the  stac  ^t  ot 
North  Carolina,  be  enforceable  by  sucb  corp^  ^r*- 
tion  unless  sucb  corporation  shall,  on  or  br*  "^ore 
the  1st  day  of  June,  1899,  become  a  dom«=*^f'^ 
corporation  under  and  by  virtue  of  tbe  laic  '  ^l 
North  Carolina. 

Sec.   8.  Any   sucb   corporation   violating       '^^ 
provisions  of  this  act  by  doing  any  buslnes-ff  'o 
this  state  without  first  becoming  a  domestic    «^^' 
poratlon  In  the  manner  prescribed  by  law  sti'^A 
in  addition  to  tbe  penalty  prescribed  In  I    ^  o^ 
this  act,  forfeit  a  penalty  of  $500  for  each  d»7 
nny  such  business  riiall  be  done  by  It  in    the 
state   of    North   Carolina   on    or  after  tbe   I**^ 
day   of  June,   1899.     The  amount   so  forfe/re<^ 
under  the  provisions  of  this  section  shall  be  rr* - 
covered  by  the  treasurer  of  North  Carolina,  am 
it  shall  be  the  duty  of  said  state  treasurer  t( 
Institute  suit  for  same  in  the  superior  court  of 
Walce  county :     Provided,  The  business  cootcm- 
pl.'ited  in  this  section  of  this  act  does  not  em- 
brace such  business  as  Is  strictly  tbe  business 
of  interstate  commerce. 

Sec.  0.  That  all  laws  and  clauses  of  laws  In 
conflict  with  the  provlHioua  uf  this  act  are  her^ 
by  repealed. 

Sec.  10.  That  this  act  shall  ly»  Id  fon-r  from 
and  afttM*  ItH  ratification. 

Ratified  the  10th  diy  of  l-'ebrunry.  a.  n.  18!»0 
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Mr.  W.  A,  Hemderson  also  ar^od  tlio 
cause  for  plaintifT  in  error. 

Mr.  E.  J.  Justice  argued  iho  cause,  and 
with  Mr.  J.  O.  Pritchard,  filed  a  brief  for 
defendant  in  error: 

Whether  the  Southern  Railwuy  Company 
bad  the  right  to  remove,  info  the  circuit 
ooort  of  the  United  States,  this  action 
brought  against  it  by  a  citizen  of  North 
Carolina  in  a  court  of  that  state,  depends 
upon  the  queation  whether  this  company 
waa  a  oorpoiution  created  by  the  laws  of 
Virginia  only,  or  by  the  laws  of  North  Caro- 
lina also. 

Qerling  v.  Baltimore  d  0.  R.  Co.  161  U. 
S.  677,  38  L.  ed.  311,  14  Sup.  Ct.  liep.  633; 
Memphis  d  C.  R.  Co.  v.  Alahamay  107  U.  S. 
681,  27  L.  ed.  618,  2  Sup.  Ct.  Rep.  432. 

The  decisions  of  the  supreme  court  of 
North  Carolina  are  uniform  to  the  effect 
that  a  compliance  with  the  act  of  1899,  chap. 
62,  by  a  corporation,  charters  it  in  North 
Carolina,  as  distinguished  from  licensing  a 
foreign  corporation  to  do  business  therein. 

Debnam  v.  Southern  Bell  Telcph.  d  Teleg. 
Co.  126  N.  C.  831,  36  S.  E.  269;  Layden  v. 
Endoionient  Bank,  K.  of  P.  128  N.  C.  .546, 
89  S.  E.  47. 

In  8t.  Louis  d  8.  F.  R.  Co.  v.  James,  161 
U.  S.  645,  40  L.  ed.  802,  16  Sup.  Ct.  Rep. 
621;  LouisvillCj  A'.  A.  d  C.  R.  Co.  v.  Louis- 
ville Trust  Co.  174  U.  S.  552,  43  L.  ed.  1081, 
19  Sup.  Ct.  Rep.  817,  and  tliat  line  of  cases, 
the  question  was:  If  a  corporation  is  char- 
tered in  one  state,  and  afterwards  is  char- 
tered in  another  state,  which  state  is  it  a 
citizen  of  for  purposes  of  jurisdiction  when 
it  sues  or  is  sued  in  the  United  States 
courts? 

Mr.  Justice  Feokbam,  after  making  the 
foregoing  statement  of  facts,  delivered  the 
opinion  of  the  court: 

The  state  court  refused  to  recognize  the 
validity  of  the  order  of  removal  of  this  case 
to  the  Federal  court  solely  because  of  the 
state  statute,  and  because  of  the  admitted 
compliance  of  defendant  with  its  provisions. 
It  held  that  by  complying  with  the  statute 
the  defendant  became  a  citizen  of  North 
Carolina,  so  far,  at  least,  as  to  prevent  it 
from  applying  for  removal  as  a  citizen  of 
another  state.  We,  therefore,  assume  the 
Bufliciency  of  the  facts  to  warrant  the  deci- 
aion  of  the  circuit  court  of  the  United 
States  removing  the  case  to  that  court,  pro- 
vided the  defendant  company  was  a  citizen 
of  Virginia  and  did  not  become  a  citizen  of 
North  Carolina  by  virtue  of  its  compliance 
with  the  state  statute. 

The  ruling  of  the  state  court,  by  which  it 
]  proceeded  to  judgment  *in  the  case  notwith- 
standing the  order  of  removal  to  the  Federal 
court,  is  reviewable  here  under  §  709,  Re- 
vised Statutes  (U.  S.  Comp.  Stat.  1901,  p. 
675).  Stone  v.  South  Carolina,  117  U.  S. 
430,  29  L.  ed.  902,  6  Sup.  Ct.  Rep.  799;  Mis- 
souri P.  R.  Co.  v.  Fitzijcrald,  100  U.  S.  556, 
40  L.  ed.  636,  16  Sup.  Ct.  Rep.  380. 

Two  propositions  were  argued  at  the  bar: 
( 1 )  Whether  the  state  court  had  the  ri^^ht 
to  pass  upon  the  question  of  the  validity  of 
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the  order  of  the  circuit  court  of  the  United 
States  removing  the  case  to  that  court.  (2) 
Did  the  defendant  company,  which  was  orig- 
inally incorporated  in  the  state  of  Vir^nia, 
have  the  right,  as  a  citizen  of  Virginia,  to 
remove  the  case  into  the  Federal  court,  not- 
withstanding the  defendant  company  had 
complied  with  the  statute  of  North  Caro- 
lina, which  declared  that  upon  doing  the 
things  therein  mentioned  the  defendant  be- 
came  a  domestic  corporation  of  North  Caro- 
lina? 

In  the  view  we  take  of  this  case,  it  is  un- 
necessary to  dwell  upon  the  first  of  these 
questions.  We  therefore  address  ourselves 
to  the  second. 

The  statute  of  North  Carolina  provide*,  in 
substance,  that  a  railroad  company  incorpo- 
rated under  the  laws  of  any  state  or  govern- 
ment, other  than  North  Carolina,  which  de- 
sires to  own  property  or  carry  on  business, 
or  to  exercise  any  corporate  franchises  with- 
in that  state,  shall  become  a  domestic  cor- 
poration of  the  state  of  North  Carolina  "by 
filing  in  the  office  of  the  secretary  of  state  a 
copy  of  its  charter,  duly  authenticated  in 
the  manner  directed  by  law  for  the  authenti- 
cation of  statutes  of  the  state  or  country 
under  the  laws  of  which  such  company  or 
corporation  is  chartered  or  organized,  and  a 
copy  of  its  by-laws  duly  authenticated  by 
the  oath  of  its  secretary."  Section  3  of  the 
act  provides: 

"That  when  any  such  corporation  shall 
have  complied  with  the  provisions  of  this  act 
(above  set  out)  it  shall  thereupon  immedi- 
ately become  a  corporation  of  this  state  and 
shall  enjoy  the  rights  and  privileges,  and  be 
subject  to  the  liability,  of  corporations  of 
this  state  the  same  as  if  such  corporation 
had  been  originally  created  by  the  laws  of 
tliis  state.  It  may  sue  and  be  sued  in  all 
coui-ts  of  this  state,  and  shall  be  subject  to 
the  jurisdiction  of  the  courts  of  this  state  as 
fully  as  if  such  corporation  were  originally 
created  under  the  laws  of  the  state  of  North 
Carolina.*' 

♦It  is  further  provided  by  §  4  that  it  shall [332] 
be  unlawful  for  such  foreign  corporation  to 
do  business,  or  attempt  to  do  business,  in 
North  Carolina  after  the  Ist  day  of  June, 
1809,  without  having  fully  complied  with 
the  requirements  of  the  act.  It  is  admit- 
ted that  the  company  did  comply  with  the 
provisions  of  the  act  in  relation  to  filing  its 
charter,  by-laws,  etc.,  with  the  secretary  of 
state. 

It  early  became  material  to  inquire  into 
the  nature  of  the  status  of  corporations  with 
regard  to  the  jurisdiction  of  the  Federal 
courts  under  the  Constitution  and  laws  of 
the  United  States.  A  recent  statement  of 
the  law  on  that  subject  is  contained  in  the 
case  of  St.  Louis  d  8.  F.  R.  Co.  v.  James, 
161  U.  S.  545,  40  L.  ed.  802,  16  Sup.  Ct.  Rep. 
621.  It  was  said  by  Mr.  Justice  Shiras,  in 
delivering  the  opinion  of  the  court  in  that 
case,  that,  after  considerable  contention  in 
the  courts,  it  was  finally  determined  by  this 
oourt  that  the  citizenship  of  a  corporation 
was  that  of  the  state  originally  creating  it, 
and  that  it  was  a  presumption  of  law  that 

1081 


\ 


882-885 


Supreme  Court  of  the  United  States. 


Oct.  Tkuc, 


the  membere  of  the  corporation  were  citizens 
of  the  same  state. 

The  facts  upon  which  the  decision  of  the 
court  in  that  case  was  based,  so  far  as  im- 
portant to  be  here  observed,  were  these: 
The  St.  Louia  &  San  Francisco  Railway 
Company  was  a  corporation  originally  cre- 
ated under  the  laws  of  the  state  of  Missouri, 
and  it  operated  a  railroad  from  Monett  in 
the  state  of  Missouri  to  the  southern  border 
of  that  state.  Subsequently,  and  under 
provisions  of  the  laws  of  Arkansas,  it  en- 
tered that  state  for  the  purpose  of  operating 
its  road  therein  from  the  southern  boundary 
of  the  state  of  Missouri  to  Fort  Smith  in  the 
state  of  Arkansas;  the  portion  of  the  rail- 
road in  Arkansas  was  operated  by  the  leas- 
ing of  a  railroad  already  or  partly  built  in 
that  state.  The  state  of  Arkansas  had  pro- 
vided by  its  legislation  that  before  any  rail- 
road corporation  of  any  other  state  or  terri- 
tory should  be  permitted  to  avail  itself  of 
the  benefits  of  the  act  allowing  the  purchas- 
ing or  leasing  of  any  road  within  that  state, 
the  foreign  corporation  should  ''file  with  the 
secretary  of  state  of  this  state  a  certified 
copy  of  its  articles  of  incorporation,  if  incor- 
porated under  a  general  law  of  such  state  or 
territory,  or  a  certified  copy  of  the  statute 
[333]*laws  of  such  state  or  territory  incorporat- 
ing such  company,  where  the  charter  of  such 
railroad  corporation  was  granted  by  special 
statute  of  such  state ;  and  upon  the  filing  of 
such  articles  of  incorporation  or  such  char- 
ter, with  a  map  and  profile  of  the  proposed 
line,  and  paying  the  fees  prescribed  by  law 
for  railroad  charters,  such  railroad  company 
shall,  to  all  intents  and  purposes,  become  a 
railroad  corporation  of  this  state,  subject  to 
all  of  the  laws  of  Hie  state  now  in  force  or 
hereafter  enacted,  the  same  as  if  formally 
incorporated  in  this  state,  anything  in  its 
articles  of  incorporation  or  charter 'to  the 
contrary  notwithstanding,  and  such  acts  on 
the  part  of  such  corporation  shall  be  con- 
clusive evidence  of  the  intent  of  such  corpo- 
ration to  create  and  become  a  domestic  cor- 
poration: And  provided  further.  That 
every  railroad  corporation  of  any  other 
state,  which  has  heretofore  leased  or  pur- 
chased any  railroad  in  this  state,  shall,  with- 
in sixty  days  from  the  passage  of  this  act, 
file  a  duly  certified  copy  of  its  articles  of  in- 
corporation or  charter  with  the  secretary  of 
state  of  this  state,  and  shall,  thereupon,  be- 
come a  corporation  of  this  state,  anything  in 
its  articles  of  incorporation  or  charter  to  the 
contrary  notwithstanding;  and  in  all  suits 
or  proceedings  instituted  against  any  such 
corporation  process  may  be  served  upon  the 
agent  or  agents  of  such  corporation  or  corpo- 
rations in  this  state,  in  the  same  manner 
that  process  is  authorized  by  law  to  be 
served  upon  the  agents  of  railroad  corpora- 
tion»  in  this  state  organized  and  existing 
under  the  laws  of  this  state." 

The  railroad  company,  pursuant  to  that 
act,  filed  with  the  secretary  of  state  of  the 
state  of  Arkansas  a  duly  certified  copy  of  its 
articles  of  incorporation  under  the  laws  of 
Missouri.  After  this  had  been  done  and 
while  the  company  was  operating  its  rail- 
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road  from  Monett,  Missouri,  to  Fort  Smith, 
Arkansas,  one  Etta  James  brought  an  action 
in  the  circuit  court  of  the  United  States  for 
the  western  district  of  Arkansas  against  the 
company  for  negligence  in  maintaining  a 
switch  track  at  Monett,  in  Barry  county, 
Missouri,  so  near  its  tracks  that  the  hus- 
band of  plaintiff  was  struck  and  killed  by  it 
on  July  3,  1889,  while  employed  as  a  fireman 
on  one  of  the  company^s  engines.  The 
plaiiitifT  was  the  widow  and  sole  heir  at  Uw 
of  her  husband,  *  and  resided  at  Monett,  and [33 
was  a  citizen  of  the  state  of  Missouri.  She 
recovered  a  verdict  in  the  United  States  cir- 
cuit court  in  Arkansas,  and  the  cause  was 
taken  to  the  circuit  court  of  appeals  for  the 
eighth  circuit  by  the  railroad  company, 
which  claimed  that  the  circuit  court  of  Ar- 
kansas had  no  jurisdiction,  because  the  rail- 
road company  was  a  citizen  of  Missouri  and 
the  plaintifi'  was  a  citizen  of  the  same  state. 
That  court,  desiring  instructions  from  the 
Supreme  Court  of  the  United  States  before 
deciding  the  case,  propounded  the  followii^ 
questions: 

"1.  In  view  of  the  provisions  of  the  act  of 
the  general  assembly  of  Arkansas,  approved 
March   13,   1889,  did  the  St.  Louis  &  Su 
Francisco  Railway  Company,  by  filing  a  cer- 
tified copy  of  its  articles  of  incorporation 
under  the  laws  of  Missouri  with  the  secre- 
tary of  state  of  Arkansas,  and  continuii^ 
to  operate  its  railroad  through  that  state, 
become  a  corporation  and  citizen  of  the  state 
of  Arkansas? 

"2d.  In  view  of  the  provisions  of  the  act 
of  the  general  assembly  of  Arkansas,  ip- 
proved  March  13,  1889,  did  the  St  Louis  k 
San  Francisco  Railway  Company,  by  filing 
a  certified  copy. of  its  articles  of  incorport- 
tion  under  the  laws  of  Missouri  with  the 
secretary  of  state  of  Arkansas,  and  continu- 
ing to  operate  its  railroad  through  that  state, 
become  a  citizen  of  the  state  of  Arkansas,  so 
as  to  give  the  circuit  court  of  the  United 
States  for  the  western  district  of  Arkansaa 
jurisdiction  of  this  action,  in  which  the  de- 
fendant in  error  was  and  is  a  citizen  of  tb0 
state  of  Missouri? 

'^3d.  In  view  of  the  provisions  of  the  act 
of  the  general   assembly  of  Arkansas,  ap — ^ 
proved  March  13,  1889,  did  the  St.  Louis  k 
San  Fraucisco  Railway  Company,  by  filing  t 
certified  copy  of  its  articles  of  incorporation 
under  the  laws  of  Missouri  with  the  secre- 
tary- of  state  of  Arkansas,  and  continuing  to 
operate  its  railroad  through  that  state,  be- 
come a  citizen  of  the  state  of  Arkansas,  so  mm 
to   give    the   circuit   court   of   the    United 
States  for  the  western  district  of  Arkansas 
jurisdiction  of  this  action,  in  which  defend- 
ant in  error  was  and  is  a  resident  and  citi- 
zen of  the  state  of  Missouri,  and  the  cause  of 
action  accrued  in  the  state  of  Missouri,  and 
arose  from  an  accident  that  resulted  *froni[9i 
the  operation  of  the  railroad  of  the  company 
in  that  state? 

"4th.  In  view  of  the  facts  hereinbefore  set 
forth,  did  the  circuit  court  of  the  United 
States  for  the  western  district  of  Arkansas 
have  jurisdiction  of  this  action?" 

After  a  full  examination  of  the  prior  cases 
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Mr.  Justice  Shiras,  speaking  for  the  court, 
answered  the  second  question  in  the  nega- 
tive, observing  that  such  answer  rendered  it 
unnecessary  to  answer  the  other  questions. 

Here  was  a  corporation  originally  incorpo- 
rated in  the  state  of  Missouri  going  into  the 
state  of  Arkansas  and  operating  a  railroad 
in  that  state  by  leasing  a  portion  of  it  there- 
in and  complying  with  a  statute  which  pro- 
vided that,  upon  filing  a  certified  copy  of  its 
articles  of  incorporation  with  the  secretary 
of  state  of  Arkansas^  it  should  be  r^^rded 
as  formally  incorporated  in  that  state,  and 
it  should  thereby  become  a  domestic  corjio- 
ration,  and  yet  it  was  held  that  defendant 
could  not  be  sued  by  a  citizen  of  Missouri  in 
the  Federal  court  in  the  state  of  Arkansas; 
that,  although  to  some  extent  and  for  some 
purposes  it  might  be  regarded  as  a  corpora- 
tion of  Arkansas,  it  was  for  purposes  of  ju- 
risdiction in  the  Federal  courts  to  be  regard- 
ed as  a  corporation  of  the  state  of  Missouri. 

The  case,  it  will  be  seen,  was  not  decided 
upon  the  ground  that  the  cause  of  action 
had  arisen  in  the  state  of  Missouri.  It  was 
admitted  that  the  cause  of  action  was  tran- 
sitory, but  the  broad  question  was  decided 
that  the  company  was  a  corporation  of  Mis- 
souri and  a  citizen  of  that  state,  and  could 
not  be  sued  by  another  citizen  of  that  state 
in  the  Federal  courts  of  Arkansas. 

It  is  stated  in  the  opinion :  ' 

"The  presumption  that  a  corporation  is 
composed  of  citizens  of  the  state  which  cre- 
ated it  accompanies  such  corporation  when 
it  does  business  in  another  state,  and  it  may 
sue  or  be  sued  in  the  Federal  courts  in  such 
other  state  as  a  citizen  of  the  state  of  its 
original  creation. 

"We  are  now  asked  to  extend  the  doctrine 
of  indisputable  citizenship,  so  that  if  a  cor- 
poration of  one  state,  indisputably  taken, 
for  the  purpose  of  Federal  jurisdiction,  to  be 
B] composed  *of  citizens  of  such  state,  is  au- 
thorized by  the  law  of  another  state  to  do 
business  therein,  and  to  be  endowed,  for  lo- 
cal purposes,  with  all  the  powers  and  privi- 
leges of  a  domestic  corporation,  such  adopt- 
ed  corporation  shall  be  deemed  to  be  com- 
posed of  citizens  of  the  second  state,  in  such 
a  sense  as  to  confer  jurisdiction  on  the  Fed- 
eral courts  at  the  suit  of  a  citizen  of  the 
state  of  its  original  creation. 

'*VVe  are  unwilling  to  sanction  such  an  ex- 
tension of  a  doctrine  which,  as  heretofore  es- 
tablished, went  to  the  very  verge  of  judicial 
power.  That  doctrine  began,  as  we  have 
seen,  in  the  assumption  that  state  corpora- 
tions were  composed  of  citizens  of  the  state 
which  created  them;  but  such  assumption 
was  one  of  fact,  and  was  the  subject  of  alle- 
gation and  traverse,  and  thus  the  jurisdic- 
tion of  the  Federal  courts  might  be  defeat- 
ed. Then,  after  a  long  contest  in  this  court, 
it  was  settled  that  the  presumption  of  citi 
zenship  is  one  of  law,  not  to  be  defeated  by 
allegation  or  evidence  to  the  contrary.  There 
we  are  content  to  leave  it." 

In  Louisville,  N.  A.  d  C.  R.  Co.  v.  Louis- 
ville Trust  Co.  174  U.  S.  552,  43  L.  e<l.  lOSl. 
in  Sup.  Ct.  Rep.  817,  a  question  uroso  as  to 
wlictlier  the  railway  company. Wiis  a  coipo 
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ration  of  Kentucky  a»  well  a.s  of  the  stat« 
where  it  was  originally  created.  The  exi- 
gencies of  the  case  did  not  require  a  solution 
of  that  question,  but  the  Jatnea  Case,  161  U. 
S.  545,  40  L.  ed.  802,  IG  Sup.  Ct.  Uep.  821, 
wiis  referred  to  with  approval  in  the  opinion 
of  the  court,  which  was  delivered  by  Mr. 
Justice  Gray.  In  the  course  of  that  opin- 
ion, he  said  (p.  503,  L.  ed.  p.  1087,  Sup.  Ct. 
Rep.  p.  821)  : 

"But  a  decision  of  the  question  whether 
the  plaintiff  was  or  was  not  a  corporation 
of  Kentucky  does  not  appear  to  this  court  to 
be  required  for  the  disposition  of  this  case, 
either  as  to  the  jurisdiction,  or  as  to  the 
merits.  As  to  the  jurisdiction,  it  being 
clear  that  the  plaintiff  was  first  created  a 
corporation  of  the  state  of  Indiana,  even  if 
it  was  afterwards  created  a  corporation  of 
the  state  of  Kentucky  also,  it  was  and  re- 
mained, for  the  purposes  of  the  jurisdiction 
of  the  courts  of  the  United  States,  a  citizen 
of  Indiana,  the  state  by  which  it  was  orig- 
inally created.  It  could  neither  have 
brouglit  suit  as  a  corporation  of  both  states 
against  a  corporation  or  other  citi /en  of  ei- 
ther *statc,  nor  could  it  liave  sued  <ir  l)ceu[337J 
sued  as  a  corporation  of  Kentucky,  in  any 
court  of  the  United  States." 

So  it  seems  that  a  corporation  may  be 
made  what  is  termed  a  domestic  corporation, 
or  in  form  a  domestic  corporation,  of  a  state 
in  compliance  with  the  legislation  thereof, 
by  filing  a  copy  of  its  charter  and  by-law"* 
with  the  secretary  of  state;  yet  such  fact 
does  not  affect  the  character  of  the  original 
corporation.  It  does  not  thereby  btx-onie  a 
citizen  of  the  state  in  which  a  copy  of  its 
charter  is  filed,  so  far  as  to  aflect  the  juris- 
diction of  the  Federal  courts  upon  a  ques- 
tion of  diverse  citizenship. 

Considerable  stress  has  been  laid,  by  those 
holding  opposite  views,  upon  the  case  of 
Memphis  d  C,  R.  Co.  v.  Alabama,  107  U.  S. 
581,  27  L.  ed.  518,  2  Sup.  Ct.  Rop.  432.  It 
was  there  held  that  a  railroad  company, 
having  been  made  by  the  statutes  of  Ala- 
bama an  Alabama  corporation,  although 
having  previously  been  incorporated  in  Ten- 
nessee, could  not  remove  into  the  circuit 
court  of  the  United  States  a  suit  brought 
against  it  in  Alabama  by  a  citizen  of  that 
state.  But  in  that  case  the  company  was 
requiied  by  the  legislation  of  Alabama  to 
open  hooka  in  that  state  for  the  subscription 
of  stock  in  the  capital  of  the  corporation,  so 
as  to  afford  the  citizens  thereof  an  oppor- 
tunity to  take  stock  to  the  amount  of  a  mil- 
lion and  a  half  of  dollars  of  the  capital  of 
the  company.  The  Alabama  act  also  provid- 
ed that  the  company  should,  at  the  first 
meeting  of  the  stockholders,  designate  a 
time  when  and  a  place  or  places  in  northern 
Alabama  where,  for  the  convenience  of  the 
titizens  of  the  state  vvIjo  may  be  stockhold- 
ers, an  election  for  directors  should  be  held, 
notice  whereof  was  to  be  given  in  the  news- 
papers, and  elections  for  directors  should  be 
iiold  at  the  name  time  both  in  Alabama  and 
ill  'iViines'^ce. 

This  court  held  that,  by  reason  of  the  par- 
ticular language  used  in  the  act,  there  was  a 
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separate  original  Alabama  corporation 
forin^;  that  the  sections^  taken  altogether, 
made  it  a  corporation  created  as  well  as  con- 
trolled by  the  state  of  Alabama.  It  is  stat- 
ed in  the  opinion,  page  684,  L.  ed.  p.  510, 
Sup.  Ct.  Rep.  p.  435 : 

''The  whole  act,  taken  together,  manifests 
the  understanding  and  intention  of  the  leg- 
islature of  Alabama  that  the  corporation, 
[838]* which  was  thereby  granted  a  right  of  way 
to  construct  through  this  state  a  railroad, 
with  which  any  railroad  company,  chartered 
or  to  be  chartered  in  this  state,  should  have 
the  right  to  connect  its  road,  and  which  was 
required  to  construct  a  branch  railroad  in 
this  state,  to  open  books  for  subscriptions  of 
stock 'to  a  certain  amount  in  this  state,  to 
apply  the  moneys  here  subscribed  to  the  con- 
struction of  the  road  within  this  state,  and 
to  hold  elections  in  tliis  state,  was  and 
should  be  in  law  a  corporation  of  the  state 
of  Alabama,  althougli  having  one  and  the 
same  organization  with  the  corporation  of 
the  same  name  previously  established  by  the 
legislature  of  Tennessee." 

The  difference  between  the  above  case  and 
the  cases  we  have  already  referred  to  is  plain 
and  fundamental,  but  in  any  event  wc  re- 
gard the  James  CasCt  reaffirmed  and  ap- 
proved as  it  is  by  that  of  Louisville^  N.  A. 
d  C.  R.  Co.  V.  Louisville  Trust  Co.  174  U.  S. 
652,  43  L.  ed.  1081,  10  Sup.  Ct.  Rep.  817,  as 
decisive  of  the  case  before  us. 

We  do  not  subscribe  to  the  doctrine  that, 
if  a  corporation  files  its  charter  in  one  state, 
after  having  been  first  chartered  in  another 
state,  and  is  sued  by  a  citizen  of  the  state 
in  which  it  filed  its  charter,  in  the  state 
courts  of  that  state,  the  right  of  removal  to 
the  Federal  courts  will  be  denied,  while,  at 
the  same  time,  if  such  a  corporation  is  sued 
by  a  citizen  of  the  state  in  which  it  filed  its 
charter,  in  the  United  States  courts,  the  ju- 
risdiction of  the  United  States  courts  will 
be  sustained  upon  the  ground  that  in  the 
Federal  courts  the  corporation  is  domestic  in 
the  state  where  it  was  originally  created  and 
where  its  original  incorporators  are  citizens, 
and  it  will  be  conclusively  presumed,  as  a 
matter  of  law,  that  they  are  citizens  of  the 
state  originally  chartering  it.  If  there  be 
jurisdiction  in  the  United  States  courts  in 
the  latter  case,  on  the  ground  that  it  is  a 
corporation  and  citizen  of  the  state  in  which 
it  was  created,  that  fact  gives  jurisdiction 
to  the  Federal  <»urt  to  remove  the  case  from 
the  state  court  when  the  corporation  is  sued 
by  a  citizen  of  the  state  in  which  it  filed  its 
charter,  because  such  corporation  is  a  citi- 
zen of  another  state,  namely,  the  state  in 
^hich  it  was  originally  created.  The  citi- 
zenship of  the  corporation  is  not  changed 
because  of  the  particular  court  in  which  the 
action  is  commenced.  If  it  be  a  citizen  of 
[839Janother  state  'in  the  one  case,  it  is  such  citi 
zen  also  in  the  other,  and,  if  the  other  party 
to  the  action  be  a  citizen  of  a  state  other 
than  the  one  which  created  the  corporation, 
the  jurisdiction  of  the  Federal  courts  exists, 
and  the  right  of  the  corporation  ( upon  com- 
plying with  the  statute)  to  remove  the  case 
from  the  state  court  when  it  is  sued  by  a 
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citizen  of  the  state  where  its  charter  may 
have  been  subseouently  filed,  is  granted  by 
the  laws  of  the  United  States. 

We.  have  read  with  respectful  considera- 
tion the  cases  of  Dehnam  v.  Southern  B^ 
Teleph.  d  Teleg.  Co.  126  N.  C.  831,  36  S.  E. 
269,  and  Lay  den  v.  Endowment  Rank,  K.  of 
F.  128  N.  C.  546,  39  S.  E.  47,  in  which  tlic 
supreme  court  of  North  Carolina  comes  to  a 
different  conclusion  from  that  which  we 
have  reached  in  regard  to  the  jurisdiction  of 
the  Federal  courts  in  such  a  case  as  this; 
but  we  cannot  concur  in  the  doctrine  of  the 
supreme  court  of  the  state  as  announced  in 
those  cases.  We  feel  bound  by  the  decisions 
of  this  court  upon  that  subject. 

The  supreme  court  of  South  Carolina  has 
come  to  the  same  conclusion  that  we  reach 
in  this  case,  having  altered  its  holding  in 
Mathis  V.  Southern  R.  Co.  53  S.  C.  257,  31 
S.  E.  240,  after  the  decision  of  the  James 
Case,  161  U.  S.  545,  40  L.  ed.  802,  16  Sup. 
Ct.  Rep.  821.  See,  to  that  effect,  Wilson  v. 
Southern  R.  Co.  64  S.  C.  162,  36  S.  E.  701, 
41  S.  E.  971. 

In  Walters  v.  Chicago,  B.  d  Q.  R.  Co.  104 
Fed.  377,  the  United  States  circuit  court  in 
Nebraska  held,  in  accordance  with  the  prin- 
ciples maintained  in  the  James  Case,  that 
the  defendant,  although  made  a  domestic 
corporation  of  Nebraska,  yet,  having  in  fact 
been  originally  created  by  the  state  of  Illi- 
nois, was  a  citizen  of  that  state.  The  mo- 
tion to  remand  to  the  state  court  was  there- 
fore denied. 

We  are  of  opinion  that  the  plaintiff  in  er- 
ror was  not  a  citizen  of  the  state  of  Noith 
Carolina  at  the  time  it  was  sued  by  the  de- 
fcndant  in  error,  so  far  as  regards  the  juris- 
diction of  the  Federal  courts,  and  that  the 
order  of  removal  made  by  the  circuit  couit 
of  tlie  United  States  oi)erated  to  withdraw 
from  the  state  court  the  right  to  hear  and 
determine  the  case.  The  judgment  of  the 
Supreme  Court  of  North  Carolina  is  there- 
fore revei'sed,  and  the  case  remanded  to  that 
court  for  further  proceedings  not  inconsist- 
ent with  the  opinion  of  this  court. 

So  ordered. 


•HORACE  B.  DUNBAR,  Plff.  in  Err.,    [340 

t?. 

LOTTIE  E.  DUNBAR. 

(See  S.  C.  Reporter's  ed.  340-358.) 

Bankruptcif — discharge — effect  on  conti$ir 
gent  liahilitg — agreement  to  support  di' 
vorced  wife  until  remarriage — contract  to 
support  minor  children. 

1.  A  discharge  in  bankruptcy  Is  no  bar  to  t 
claim  under  an  agreement  by  a  bankrapt  to 
pay  an  annuity  to  bis  divorced  wife  "during 
her  life  or  until  she  remarries,**  alnce,  by  rot- 
son  of  the  substantial  Impossibility  of  estl- 
mating  the  value  of  the  contingency  of  a  re- 
marriage, such  a  contract  Is  not  provable  oa- 
der  the  provisions  of  the  bankruptcy  act  of 
1898,  %  6Sa  (30  Stat,  at  L.  662,  chap.  Ml 
IT.   S.  Coma.   SUt.  1901,  p.   8447),   for  tkt 
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proving,  Utter  alia,  of  a  fixed  liability  owing  ance  to  the  attorney  tliat  no  defense  would 

at  the  time  of  the  filing  of  the  petition  In  \^  interposed  if  he  made  some  suitable  pro- 

bankrnptcy     whether    then    payable   or    not,  ^^^^^^  ^^^  y^^^^^f  and  her  children, 

and  of   debts  which  are  "founded  upon   an  t'«„„  ^y,^  ,.«f„,.«  r.*  ♦!,«  «+f«^«««  *«  nu;^ 

open  account  or  upon  a  contract  express  or  bpon  the  return  of  the  attorney  to  Ohio, 

Implied."  ^  ^^^^  ^^^  divorce  was  commenced  by  the 

a.    A  father  Is  not  relieved  by  his  discharge  In  husband,  and  the  summons  served  by  publi- 

bankruptcy  from  his  liability  under  an  agree-  cation.     No  appearance  was  made  and  there 

ment  to  pay  his  divorced  wife  a  certain  sum  was  no  opposi&on  to  the  decree  of  divorce, 

yearly  for  the  support  of  his  children  during  which  was  obtained  in  July,  1889.     It  ad- 

thelr  minority.  judged  that  the  marriage  contract  thereto- 

[No.  244.1  ^0^^  existing  between  the  parties  was  there- 
by dissolved,  and  both  parties  released  from 

Argued  ApHl  16,  190S,     Decided  June  1,  the  obligation  of  the  same,  and  "that  the 

190S.  custody  of  the  children  of  such  marriage, 

»  ERROR  to  the  Superior  Court  of  the  ^°:„'~y'„d"t;;^flie"w'' DuSbkr'^ed*"nJ;;e 

State    of   Massachusetts    to    review    a  ll"l'  v"  ,„•!  Vit  .Ln  .~    f«  rf^.i^  ?n 

{uilinni>nt  entered  in  accord&nce  with  the  di-  y**'*'   ™'  *""  "^^  «*""«  "8,  to  remain   in 

i^^  Z.4  »^^.Ji^.^r^^l^r.r*\!l^%^^  charge  and  under  the  control  of  the  said 

rection  of  the  Supreme  Court  of  that  SUte  ^^   ^   Dunbar,  the  said  Horace  B.  Dun- 

S-^'?«  »V.?^S'l  Hiil.'Ii,»1rh»nk™Z;  ^^  to  have  the  privilege  of  seeing  said  chil- 

^pl^^««bar     Xrn^         ^^  dren  at  all  reasonable  \imes." 

^J^  ^  Wow    ISS^.  170.  62  ,,The   ground  o     divorce   was  stated    and 

-Kv   omS     ^^  »^*"w,  *cFw  ^«Kx>.   *fv,     «i  ^jj^  court  found  "upon  the  evidence  adduced 

"'  ■^*  ^^'  that  the  defendant  has  been  guilty  of  wil- 

Statement  by  Mr.  Justice  FeokHami  ful  absence  for  more  than  three  years  last 

The  defendant  in  error,  being  the  plaintiff  past   from    plaintiff,   and    that,    by   reason 

below,  brought  her  action  in  October,  1899,  thereof,  the  plaintiff  is  entitled  to  a  divorce 

against  the  plaintiff  in  error,  in  the  munic-  as  prayed  for." 

ipal  court  of  Boston,  to  recover  moneys  al-  After  the  divorce  the  husband  sent  to  a 

leged  to  be  due  upon  a  contract,  which  was  friend  of  his  wife,  to  be  delivered  to  her  in 

set    forth    in    the     complaint.      Issue    was  performance    of    his   agreement,   a   written 

joined  and  the  case  tried  before  a  single  jus-  'contract,  in  which  he  bound  himself  to  pay [342] 

Uce,  and  judgment  ordered  for  the  defend-  to  Lottie  £.  Dunbar,  of  Ashburnham,  Mass., 

ant,  with  costs.     An  appeal  was  taken    to  $500  yearly,  so  long  as  she  remained  un- 

the  superior  court  of  the  county  of  Suffolk,  married,  in  monthly  instalments.     In  that 

and   that  court  ordered  judgment  for   the  contract  he  also  agreed  to  pay  "  to  our  chil- 

?laintiff  for  on^  branch  only  of  her  claim,  dren,  Harry  H.  Dunbar  and  Willie  W.  Dun- 
he  case  was  reported  to  the  supreme  judi-  bar,  the  sum  of  $250  each,  yearly,  until 
cial  court  for  the  commonwealth,  and  that  they  each  attain  the  age  of  fourteen  years; 
court  ordered  the  court  below  to  enter  judg-  after  that  age  they  are  to  be  paid  by  me 
ment  for  the  plaintiff  for  both  branches  of  such  extra  allowance  as  will  give  them  a 
her  claim  (180  Mass.  170,  62  N.  £.  248),  good  and  sufficient  education  befitting  their 
and  the  case  was  remanded  to  the  superior  station  in  life,  and  a  suitable  maintenance 
court  for  the  purpose  of  entering  such  iudg-  until  each  attains  the  age  of  twenty -one 
ment.  Pursuant  to  the  directions  of  the  years."  This  writing  was  signed  by  the 
supreme  court,  the  superior  court  did  enter  husband  and  acknowledged  before  a  notary 
judgment  against  the  defendant  for  both  public  of  Hamilton,  Ohio. 
Ibranchesof  her*claim,  for  the  sum  of  $851.-  Payments  upon  this  contract  were  made 
60  and  costs.  The  defendant  then  obtained  by  the  husband,  but  in  1896  they  had  be- 
a  writ  of  error'  from  this  court,  directed  to  come  somewhat  in  arrears,  and  disputes 
the  superior  court  of  Massachusetts,  where  arose  as  to  the  validity  of  the  agreement. 
the  record  remained.  Thereafter  another  contract  was  entered  in- 
The  case  shows  these  facts:  The  parties  to  and  payments  were  made  as  called  for  in 
'Were  husband  and  wife,  who,  in  1889,  were  that  contract  until  some  months  prior  to 
living  apart,  the  husband  in  Ohio  and  the  December  2,  1898.  On  such  last-named 
wife  in  Massachusetts.  In  May,  1889,  the  date  the  defendant  was  adjudged  a  bank- 
attorney  for  her  husband  came  to  Massa-  rupt,  on  his  voluntary  petition  in  baiikrupt- 
ehusetts  and  saw  Mrs.  Dunbar,  and  told  her  cy,  in  the  United  States  district  court  in 
that  her  husband  was  about  to  seek  a  di-  bankruptcy,  southern  district  of  Ohio,  west- 
vorce  from  her.  The  wife  at  this  time  had  ern  division,  and  on  April  24,  1899,  was  dis- 
no  means,  a^d  the  two  sons  of  the  marriage,  charged  from  all  debts  and  claims  provable, 
then  respectively  nine  and  twelve  years  old,  under  the  act  of  (Congress  relating  to  bank- 
were  living  with  her.  The  purpose  of  the  ruptcy,  against  his  estate,  existing  on  the 
visit  of  the  attorney  was  to  obtain  some  as-  2d  day  of  December,  1898. 
flurance  from  her  that  she  would  not  con-  In  the  schedule  of  the  defendant  it  ap- 
test  the  case,  and,  if  she  did  not,  that  the  peared  that  he  named  the  plaintiff  as  a 
husband  would  inake  provision  for  aiding  creditor,  as  follows: 

in  the  support  of  herself  and  her  sons  until  Lottie  £.  Dunbar,  Charlestown,  Mass.    $540 

they  arrived  of  age.    The  wife  denied  any  Alimony  due  up  to  present  time, 

intended  desertion  of  her  husband,  but  the  Lottie  E.  Dunbar,  Charlestown,  Mass.  1,800 

result  of  the  negotiations  after  the  wife  had  Alimony  payable  yearly. 

taken  counsel  of  friends  was  to  give  assur-  The  plaintiff,  at  the  first  meeting  of  tfat 
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creditors  in  bankruptcy  proceedings,  which 
was  held  before  a  referee  appointed  therein, 
appeared  by  an  attorney,  wno  produced  and 
filed  his  power  of  attorney,  and  filed  her 
claim  for  $C91.63,  for  instalments  on  the 
contract  due  to  December  2, 1898.  The  hus- 
band had  paid  nothing  on  the  contract  since 
some  time  before  December  2,  1898,  and  fi- 
nally the  wife  commenced  an  action  t«  re- 
cover the  amounts  due  thereon. 
[343]  *Thc  following  is  a  copy  of  the  contract 
Bued  on: 

"C!ontrover8ies  having  arisen  concerning 
the  agreement  heretofore  made  between  Hor- 
ace B.  Dunbar  and  Lottie  E.  Dunbar  in  Sep- 
tember, 1889,  in  consideration  of  said  Lot- 
tie E.  Dunbar's  forbearance  of  suit  on  such 
controversies,  and  in  settlement  of  all  such 
controversies,  and  in  substitution  of  said 
agreement  of  September,  1889,  and  in  fur- 
ther consideration  of  the  release  by  Ix)ttie 
R  Dunbar  and  in  satisfaction  of  all  claims 
ui)(lf>t-  said  original  agreement,  Horace  B. 
Dunbar  agrees  with  the  said  Lottie  E.  Dun- 
bar as  follows: 

'Tliat  said  Horace  B.  Dunbar  will  pay  to 
Ix)ttie  E.  Dunbar  during  her  life,  or  until 
she  marries,  for  lier  maintenance  and  siip- 
poi  t,  yearly,  the  sum  of  $600,  and  will  pay 
to  her  yearly  for  the  support  and  mainte- 
nance of  her  child,  Harry  H.  Dunbar,  the 
sum  of  $400  until  he  shall  attain  the  age  of 
twenty-one  years ;  and  shall  pay  to  her  year- 
ly for  the  support  and  maintenance  of  her 
child,  Willie  W.  Dunbar,  the  sum  of  $400 
until  he  shall  attain  the  age  of  twenty-one 
years,  all  said  sums  to  be  paid  in  equal 
montlily  instalments  between  the  1st  and 
10th  of  each  and  every  month, — the  first 
instalment  being  for  the  month  of  May, 
189G,  shall  be  paid  between  the  Ist  and  10th 
of  June,  1896. 

"And,  in  addition  to  the  foregoing,  said 
Horace  B.  Dunbar  agrees  to  pay  the  further 
sum  of  $100  between  the  Ist  and  10th  of 
July.  181)0,  over  and  above  the  instalment 
otherwise  due  for  said  month. 

"And  the  said  Lottie  E.  Dunbar  hereby 
agrees  that  she  has  not,  nor  shall  she  have, 
any  other  claim  or  demand  against  Horace 
B.  Dunbar  for  contribution  to  her  support 
and  maintenance,  or  for  the  support,  main- 
tenance, or  education  of  said  children,  save 
and  except  as  fixed  and  limited  by  this 
agreement." 

Properly  signed  by  both  parties  and  wit- 
nessed. 

The  particulars  of  her  claim  were  stated 
Bs  follows: 

Horace  B.  Dunbar  to  Lottie  E.  Dunbar,  Dr. 
1.  To  instalments  due  under  cove- 
nant for  alimony  from  Dfecem- 
ber,  1898,  to  October  1,  1899, 
ten  months,  at  $41.66  a  month. $416  60 
[344] •2.  To  monthly  allowance  due  her 
for  support  and  maintenance 
of  Willie  W.  Dunbar,  from  De- 
cember, 1898,  to  October  1, 
1899,  ten  months,  at  $33.33  a 
month 333  30 
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The  defendant  pleaded  his  discharge  in 
bankruptcy  as  a  bar,  and  the  supreme  judi- 
cial court  of  the  state  held  that  it  was  not 
good. 

Mesara.  James  Hamilton  I*eiri8  and 
George  Fred  Williams  argued  the  causey 
and,  with  Mr.  James  A.  Hallcran,  filed  a 
brief  for  plaintiff  in  error: 

No  recovery  can  be  had  in  a  state  court, 
on  a  debt  that  was  provable  against  an  es- 
tate in  bankruptcy,  after  the  debtor  had  ob- 
tained a  discharge  imder  the  national  bank- 
rupt law,  whether  proved  or  not,  unless  the 
debt  in  question  belonged  to  one  of  the  ex- 
cepted classes. 

Talhott  v.  Suit,  68  Md.  443,  13  Atl.  356; 
Withers  v.  Stinson,  79  N.  C.  341 ;  Miller  T. 
Chandler,  29  La.  Ann.  88 ;  Mace  v.  Wells,  7 
How.  272,  12  L.  ed.  698. 

The  claim  is  not  one  for  alimony,  nor  can 
it  be  treated  as  a  covenant  for  alimony  or 
in  lieu  of  alimony  with  respect  to  the  opera- 
tion of  a  discharge  in  bankruptcy. 

Alimony  means  decree  for  alimony,  a  ju- 
dicial debt  without  the  ordinary  incidents 
of  a  contract. 

Audubon  v.  Shufeldt,  181  U.  S.  577,  46  L 
ed.  1010,  21  Sup.  Ct.  Rep.  735;  Re  yoirell, 
99  Fed.  931;  Parsons  v.  Parsons,  9  N.  H. 
309,  32  Am.  Dec.  362;  Taylor  v.  Taylor,  93 
N.  C.  418,  53  Am.  Rep.  460. 

Alimony  can  only  be  obtained  by  decree 

on  the  granting  of  a  divorce. 

I      Darrow   v.   Darrow,   43   Iowa.   411;   Bur- 

!  rows  V.  Purple,   107  Mass.  428;   Fischli  v. 

\Fischli,  1  Blackf.    360,    12.  Am.  Dec.  251; 

;  Heyoh  v.  Ber    Husband,    18    La.    Ann.  41; 

I  Moore  v.  Moore,  18  La.  Ann.  613;  ShoticeU 

]  V.  Shotwell,  Smedes  &  M.  Ch.  51 ;  Botcmar* 

V.    Worthington,    24    Ark.    522;    Doyle  r. 

Doyle,  26  Mo.  545. 

The  allowance  of  alimony,  its  amoant, 
and  the  time  of  its  payment,  are  all  within 
the  discretion  of  the  court 

Bergen  v.  Bergen,  22  111.  187 ;  McDonough 
V.  McDonough,  26  How.  Pr.  193;  Jolliff  J- 
Jolliff,  32  111.  527;  Brown  v.  Brown  (V».) 
24  S.  E.  238;  Call  v.  Call,  65  Me.  407;  Mc- 
Carthy V.  McCarthy,  143  N.  Y.  235,  38  N. 
£.  288;  Downs  v.  Flanders,  150  Mass.  92, 
22  N.  E.  585. 

Where  the  husband,  as  in  this  ease,  ob- 
tains a  divorce  for  his  wife's  misconduct  or 
fault,  there  is  a  presumption  that  the  wife 
is  not  entitled  to  alimony. 

Perry  v.  Perry,  2  Barb.  Ch.  311;  SfitUf 
V.  Spitler,  108  111.  120;  2  Am.  k  Eng.  Ene. 
of  Law,  p.  118. 

The  instrument  upon  which  the  present 
action  is  founded  may  be  properly  ebtra^ 
terized  as  a  covenant  for  annuities. 

Holbrook  v.  Comstook,  16  Gray,  109. 

An  annuity  is  a  yearly  sum  stipulated  to 
be  paid  to  another  in  fee  for  life,  or  yesn* 
and  chargeable  on  the  per8<m  of  the  grsntor. 

Black's  Law  Diet  p.  74;  Bouvier's  Uw 
Diet.  p.  144;  Co.  Litt.  144  B.;  TurrenHne^- 
Perkins,  46  Ala.  631 ;  Booth  v.  Ammefmc%, 
4  Bradf.  132;  Pearson  v.  Chace,  10  R.  L 
455;  Holhrook  t.  Comstook,  16  Oray,  109; 
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tihover  v.  My  rid.,  4  Ind.  App.  7,  30  N.  E. 
207. 

All  annuity  may  l)e  created  by  contract. 

Cox  V.  Maxuell,  lal  Marts.  330,  24  N.  K. 
60;   Turrentine  v.  Perkins,  46  Ala.  631. 

The  contract  in  this  case  is  an  entire  con- 
tract, although  it  is  one  the  performance  of 
which  on  the  part  of  the  plaintiff  in  error 
required  him  to  make  various  payments  at 
various    times.     The    consideration    moving 


lieve  insolvent  debtors  from  their  pecuniary 
liabilities  as  well  as  to  secure  ratable  dis- 
tribution of  their  assets  among  their  cred- 
itors. 

Moch  v.  Market  Street  Nat,  Bank,  47  C. 
a  A.  49,  107  Fed.  897. 

The  bankruptcy  act,  to  accomplish  its 
purpose,  compels  the  creditor  to  elect  to 
treat  the  contract  as  broken,  and  to  prove 
his  claim  for  the  entire  damages  suffered  by 


from  the  defendant  in  error  was  an  entirely    breacli  of  it. 

executed  one.     The  only    acts    to    be    done  I      Ea  parte  Pollard,  2  Low.  Dec.  411,  Fed. 

wore  those  to  be  performed  by  the  plaintiff  |  Cas.  No.  11,252. 

The   contention   here    made   finds   strong 
support  in  the  decisions  made  under  the  act 


m  error. 

Schcll  V.  Plumb,  55  N.  Y.  692;  Kirkland 


V.  OaieSy  25  Ala.  465;  Lucesco  Oil  Co.  v.  of  1841,  where  the  language  of  the  act  was 
Brewer,  66  Pa.  351;  Shaffer  v.  Lee,  8  Barb,  that  persons  having  uncertain  and  contin- 
412;  Wigyins  v.  Keizer,  6  Ind.  252.  gent  demands  against  the  bankrupt  ''shall 

A  contract  to  be  held  severable  must  em-  i  be  permitted  to  come  in  and  prove  such 
brace  several  undertakings,  each  supported  >  debts  and  claims."  It  has  been  held  under 
by  a  distinct  consideration.  It  is  one  di-  '  that  act  that  creditors  holding  such  de- 
visible  in  its  nature  and  purposes,  t.  e.,  sus-  \  mands  were  compelled  to  prove  their  claims, 
ceptible  of  division  and  apportionment  and  that  the  discharge  was  a  bar  to  such 
where  the  matters  and  things  contemplated  |  claims. 

and  embraced  by  it  are  not  necessarily  de- 1      Mace  v.  Wells,  7  How.  272,  12  L.  ed.  698 ; 
pendent  upon  each  other,  nor  intended  by    Jemiaon  v.  Blowers,  6  Barb.  686. 
the  parties  so  to  be.  I      A  doctrine  of  law  that  promoted  litiga- 

Woolen  V.  Walters,  110  N.  C.  251,  14  S.  i  tion  by  compelling  a  suit  for  each  of  a 
E  734,  730;  Keeler  v.  Clifford,  165  111.  544,  i  scries  of  breaches  of  one  contract  is  rec- 
40  N.  E.  248;  Coos  Bay  Wagon  Co.  v.  Crock-  \  o^niized  by  the  later  decisions  as  serviceable 
er,  6  Sawy.  574,  4  Fed.  577.  neither    to    the    public,  nor  to  the  injured 

The  word  "debt"  is  not  given  a  confined    party.     Hence,  the  rule  of  damages  in  ac- 
and  limited  meaning  in  the  bankruptcy  act,    tions  of  contract  has  gravitated  toward  the 
but  ''shall"   include  any   debt,   demand,   or   rule  of  damages  in  actions  of  tort, 
claim    provable     in    bankruptcy;    and   this        Pierce  v.  Tennessee  Coal,  I.  d  R.  Co.  173 
broad  signification    of    the    term  "debt"   is    U.  S.  1,  43  L.  ed.  591,  19  Sup.  Ct.  Rep.  335; 
recognized  in  subd.  b,  §  63,  by  the  provision    Tarbow  v.  Hartenstein,  4  Baxt.  78. 
that  unliquidated  claims  may  be  liquidated        As  a  general  rule  every  ddi>t  recoverable 
as    the    court    may    direct,    and    thereafter   at  law  or  in  equity  is  provable, 
proved  and  allow^  against  the  bankrupt's       Be  Jordan,  2  Fed.  319. 
etitate.  It  is  certain  that  a  bankruptcy  act  may 

Re  Hilton,  104  Fed.  981.  be  so  framed  as  to  avoid  and  annul  all  con- 

The  term  "demand"  is  of  much  broader    tracts  existing    at    the    time    of  the  bank- 
import  than  "debt."  niptcy,  whether   the    liability  of  the  bank- 
Co.    Litt.    291    b.;    3   Coke,    Thomas    ed.   rupt  at  the  time  upon  such  contracts  be  cer- 
427;    Vedder  v.   Vedder,   1    Denio,  257;   Re   tain  or  contingent. 
Denny,  2  Hill,  223;  Cray  v.  Bennett,  3  Met.        Shelton  v.  Pease,  10  Mo.  478. 
522;  Jemison  v.  Bloioers,  5  Barb.  686.  A  debt  \b  liquidated  when  it  is  certain 

If,  therefore,  the  claim  in  this  case  might  what  is  due  and  how  much  is  due. 
be  in  any  event  a  provable  claim,  then  the  2  Bouvier's  Law  Diet.  p.  263. 
defendant  in  error  is  bound  to  regard  it  as  it  is  significant  in  this  connection  that  in 
such  and  apply  to  the  court,  pursuant  to  §  §  19  of  the  act  of  1867,  the  term  "liquida- 
63,  subd.  b,  to  have  it  liquidated,  or  abide  tion"  is  applied  to  contingent  debts.  By 
by  the  consequences  of  her  failure  to  do  so.  5  5  of  the  act  of  1841,  it  was  that  class  of 
Re  Hilton,  104  Fed.  981.  persons  who  were  annuitants  and  holders  of 

Liquidation  of  this  claim  would  be  no  ^^^^  payable  in  future,  t.  e.,  having  unoer- 
more  difficult  to  accomplish  tha«  m  many  ^.^  ^^  contingent  demands,  who  might 
cases     which     are    regularly    presented    to   ,^^^^  ^^  ^^^^^  ^^  ^^^^  ^^^.^^  ascertained 

"^""J^ilfd  lTatcT.:'t'etrnO  U.  8.  338,  28  -^-  «;e  direction  of  the  court. 

L.  ed.   168,  4  Sup.  Ct.  Rep.  81;   Pierce  v.  ^owdl   Bankruptcy,  p.  485 

Tennessee  Coal,  Id  R.  Co!^l73  U.  S.  1,  43  And  the  ^ound  upon  which  uncertain  or 

L.  ed.  591,  19  Sup.  Ct.  Rep.  335;  Roehm  v.  contingent   debte   under    the   wrly  English 

Horst,  178  U.  S.  1,  44  L.  ed.  953,  20  Sup.  bankrupt  laws  and  the  United  States  law  of 

Ct.  Rep.  780;  Marks  v.  Van  Eeghen,  30  C.  1800  were  excluded,  was  that  no  mode  was 

0.  A.  208,  57  U.  8.  App.  149,  85  Fed.  853;  provided  for  their  liquidation. 

He  Stem,  54  C.    C.    A.    60,   116  Fed.  604;  Jemison  v.  Blowers,  5  Barb.  686. 

Parker  v.  Russell,  133  Mass.  74;  James  v.  In  England  successive  statutes  have  con- 

Allen  County,  44  Ohio  St.  226,  58  Am.  Rep.  tinually  enlarged  the  class  of  debts  which 

821,  6  N.  E.  246;  East  Tennessee,  V.  d  G.  may  be  proved  in  bankruptcy. 

R.  Co.  V.  Staub,  7  Lea,  397.  Lowell,  Bankruptcy,  §  164. 

The  bankruptcy  act  was  intended  to  re-  It  is  the  purpose  of  bankruptcy  laws  to 
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terminaie  all   the   contractual   relations  of 
the  bankrupt. 

Lowell,  Bankruptcy,  p.  486. 

Nor  can  it  be  fairly  urged  against  this 
contention  that  clause  4  is  dependent  upon 
or  to  be  governed  by  clause  (1)  of  subdivi- 
sion a,  §  63.  On  the  face  of  the  act  they 
are  distinct  and  independent  provisions,  and 
reasonable  effect  can  be  given  to  both  by 
treating  them  as  separate  and  independent 
clauses. 

Moch  V.  Market  Street  Nat.  Bank,  47  C. 
C.  A.  49,  107  Fed.  897. 

It  has  been  frequently  determined  that 
claims  of  a  character  similar  to  the  one  in 
suit  can  be  liquidated,  and  that  the  dis- 
charge in  bankruptcy  is  a  bar  to  recovery 
upon  them.  The  test  laid  down  in  this 
court  with  respect  to  the  proof  of  this  class 
of  claims  is  the  possibility  of  their  estima- 
tion or  valuation. 

Higgin  v.  Magtoire,  16  Wall.  549,  21  L. 
ed.  232. 

A  bankrupt  is  released  by  his  discharge 
from  further  liability  on  a  covenant  for 
quiet  enjoyment,  although  no  breach  oc- 
curred before  bankruptcy. 

Jetnison  v.  Blowers,  6  Barb.  686. 

A  claim  upon  a  bond  conditioned  on  tlie 
payment  of  all  the  d^ts  of  a  firm  by  the 
continuing  partner,  where  no  debts  were 
paid  by  the  obligee  until  after  bankruptcy, 
was  ^'capable  of  approximate  proof,"  and 
barred  by  a  discharge  of  the  obligor  in  bank- 
ruptcy. 

Fisher  v.  Tifft,  12  R.  I.  66. 

The  obligation  to  pay  an  annuity  for  life 
by  quarter-yearly  instalments  waa  dis- 
charged by  bankruptcy  of  the  obligor.  With 
respect  to  payments  which  might  become 
due  after  the  petition  in  bankruptcy  was 
filed,  the  present  value  of  the  liability  was  > 
ascertainable  and  provable. 

HeyvDood  v.  Shreve,  44  N.  J.  L.  94. 

The  liability  of  a  subscriber  to  corporate 
stock  for  his  unpaid  subscription  was  a 
provable  debt  under  the  bankrupt  act  of 
1867,  although  no  assessment  had  been  made 
at  the  time  of  bankruptcy. 

Olenn  v.  Abell,  39  Fed.   10. 

A  claim  based  on  a  contract  right,  al- 
though for  unliquidated  damages  for  loss  of 
future  profits,  is  provable  in  bankruptcy. 

Re  Manhattan  Ice  Co.  114  Fed.  399;  Re 
Stem,  64  C.  C.  A.  60,  116  Fed.  604. 

Claim  based  on  a  Ixmd  to  secure  the  pay- 
ment of  an  annuity  to  a  wife  for  life  held 
to  be  provable  in  bankruptcy.  The  payment 
is  clearly  one  the  value  of  which  can  be  as- 
certained. 

Cobb  V.  Overman,  48  C.  C.  A.  223,  109 
Fed.  66. 

Liabilitiee  involving  payment  or  the  ceas- 
ing to  pay  at  the  end  of  a  life  or  lives  in 
being  can  always  be  valued  by  the  tables  of 
actuaries. 

Lowell,  Bankruptcy,  131;  LfOvell  v.  St. 
Louis  Mut.  h.  Ins.  Co.  Ill  U.  S.  264,  28 
L.  ed.  423,  4  Sup.  Ct.  Rep.  390;  Pierce  v. 
Tennessee  Coal,  I.  d  R.  Co.  173  U.  S.  1, 
43  L.  ed.  691,  19  Sup.  Ct.  Rep.  335;  Parker 
T.  Russell,  133  Mass.  74;  Schell  v.  Plumb,* 
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66  N.  Y.  692;  Heyuxiod  ▼.  Shreve,  44  N.  J. 
L.  94;  Cobb  v.  Overman,  48  C.  C.  A.  223, 
109  Fed.  66;  Slvooer  v.  Myrick,  4  Ind.  App. 
7,  30  N.  E.  207;  Ea  parte  Granger,  10  Ves. 
Jr.  348;  Ex  parte  Tindal,  1  Dea.  &  Ch.  291; 
Ew  parte  Broadley,  2  Mont.  D.  &  De  G.  524; 
Ew  parte  Naden,  L.  R.  9  Ch.  670. 

The  liability  to  pay  "until  she  marries," 
in  England,  has  been  held  to  be  discharged 
in  bankruptcy. 

Ex  parte  Blakemore,  L.  R.  5  Ch.  Div.  372; 
Ex  parte  Veal,  L.  R.  14  Ch.  Div.  579. 

The  hardship  to  the  other  creditors  ia  no 
greater  than  upon  many  claims  the  liquida- 
tion and  proof  of  which  are  undoubted. 

Lowell,  Bankruptcy,  §  171,  p.  130;  Jemi- 
son  V.  Blowers,  6  Barb.  686 ;  Moch  v.  Market 
Street  Nat.  Bank,  47  C.  C.  A,  49,  107  Fed. 
897;  Re  Manhattan  Ice  Co,  114  Fed.  399; 
Fisher  v.  Tiift,  12  R.  I.  66. 

Payment  under  this  contract  was  not  de- 
pendent upon  the  happening  of  mn  eveat 
which  might  never  occur. 

Wolf  V.  Stix,  90  U.  S.  1,  25  L.  ed.  309. 

The  word  ''contingent,"  when  applied  to 
a  use,  remainder,  devise,  etc.,  or  other  legal 
right  or  interest,  implies  that  no  present 
interest  exists,  and  tnat  whether  such  right 
or  interest  ever  will  exist  depends  upon  a 
future  uncertain  event.  The  term  "contin- 
gent demand"  would,  therefore,  be  inappli- 
cable where  a  present  claim  exists  or  wniere 
it  is  certain  to  arise  in  future,  and  is  only 
appropriate  when  there  is  no  daim  m 
praiscnii,  and  when  it  is  uncertain  whether 
any  in  fact  w\\\  arise. 

Jemison  v.  Blowers,  6  Barb.  686. 

In  Rig  gin  v.  Magwire,  16  Wall.  649,  21 
L.  ed.  232,  Mr.  Justice  Bradley  said  thit 
the  covenant  sued  on  did  not  come  within 
the  category  of  annuities  and  debts  payable 
in  future,  which  are  absolute  existing  clainu. 
If  it  had  come  within  that  category,  the 
value  of  the  wife's  probability  of  survivor- 
ship after  the  death  of  her  husband  mif^t 
have  been  calculated  on  the  principle  of  Iw 
annuities. 

The  agreement  in  suit,  in  so  far  ta  it 
provided  for  the  payment  of  a  certain  yearly 
sum  by  monthly  mstalments  for  the  support 
and  maintenance  of  the  son  until  he  snail 
attain  the  age  of  twenty-one  years,  did  not 
inipose  a  contingent  liability  on  the  plain* 
tin  in  error.  It  cannot  be  doubted  that  the 
claim  of  the  defendant  in  error  in  respeet 
to  this  part  of  the  contract  could  be  liqui- 
dated and  proved  in  bankruptcy.  It  ii 
therefore  barred  by  the  discharge. 

Ex  parte  Pollard,  2  Low.  Dec.  411,  F«i 
Cas.  No.  11,262;  Riggin  v.  Magwire,  16 
Wall.  649,  21  L.  ed.  232;  Cobb  T.  Overmsth 
48  C.  C.  A.  223,  109  Fed.  66. 

If  a  fiduciary  creditor  prove  his  debt,  he 
shall  be  bound  by  the  discharge. 

Chapman  v.  Forsyth,  2  How.  202,  11  L 
ed.  236;  Re  Tebbetts,  Fed.  Cas.  No.  13317; 
Afor^e  V.  Lowell,  7  Met.  162;  Burpee  ▼.  Bpaf' 
hawk,  108  Mass.  Ill,  11  Am.  Bepw  820; 
Fisher  v.  Currier,  7  Met.  424. 

Furthermore,  in  such  a  contract  as  thi 
one  in  this  case,  there  can  be  but  one  re- 
covery, as  there  is  but  one  breadli.     Ths 
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plaintiff  in  error  disabled  himself  by  bank-  v.  Auriolt  1  H.  Bl.  433;  Mudge  t.  Rowan, 

ruptcy  from  performing  his  contraoL  L.  R.  3  Ebc  Ch.  85. 

Re  Swift,  60  C.  G.  A.  264,  112  Fed.  315.  The  English  act  of  1869,  however,  enlarged 

In  fact,  long  before  his  bankruptcy  he  had  the  language  of  claims  provable,  so  as  to 

ceased  to  make  the  payments  required  b^  make  ''every  kind  of  a  debt  or  liability  pror- 

the  contract.    This  repudiation  of  his  obh-  able  in  bankruptcy  except  demands  in  the 

^tions  was  communicated  to  the  defendant  nature    of    unliquidated    damages    arising 

m  error,  and  she  aoted  upon  it  by  proving  otherwise  than  by  reason  of  a  contract  or 

for  her  claim  in  part.    She  was  entitled  ana  promise,"  and  that  whether  the  liability  is 

compelled,  because  of  this  breach  of  the  en-  "capable  of  being  ascertained  by  fixed  rules, 

tire  contract,  to  have  her  entire   damages  or  assessed  only  by  a  jury,  or  as  a  matter 

assessed  at  once,  and  having  sought  to  re-  of  opinion." 

cover  on  her  demand  she  must  be  held  to  Ex  parte  Blakemore,  L.  R.  6  Ch.  Div.  872 ; 

have  waived  all  right  to  claim  for  a  greater  Ex  parte  Neal,  L.  R.  14  Ch.  Div.  579. 

sum  than  that  for  which  she  proved  in  bank-  Under  that  statute  claims  of  this  nature 

niptcy.  were  held  to  be  provable,  and  so  barred;  but 

James  v.  Allen  County,  44  Ohio  St.  226,  these   cases   are   not   of   authority   in   this 

68  Am.  Rep.  821,  6  N.  E.  246;   Wrubel  v.  country,  since  the  English  bankrupt  law  per- 

Muth,  11  Ohio  C.  C.  659;  Tarboa  v.  Hartenr  mitted  the  proof  of  contingent  debts  to  an 

atein,  4  Baxt.  78;  Fish  v.  Folley,  6  Hill,  64.  extent  outside  the  utmost  possibility  of  the 

Mr.  Frank  H.  Stewart  argued  the  cause,  construction  of  the  present  bankrupt  act  of 

and,  with  Mr,  John  Oscar  Teele,  filed  a  brief  the  United  States. 

for  defendant  in  error:  Re  Noicell,  99  Fed.  931.    See  also  Re  EUs, 

Alimony  has  never  been  considered  a  debt  98  Fed.  967;  Re  Arnstein,  101  Fed.  706;  Re 

provable  in  bankruptcy  in  this  country,  but  Mahler,  105  Fed.  428 ;  Re  Jefferson,  93  Fed. 

simply  a  duty,  and  as  such  is  not  barred  by  948;  Re  Oarlington,  115  Fed.  999;  Morgan 

the  discharge.  v.  Wordell,  178  Mass.  350,  56  L.  R.  A.  33, 

Audubon  v.  Shufeldt,  181   U.  S.  576,  45  59  N.  E.  1037;   Ooding  v.  Roscenthal,  180 

L.  ed.  1009,  21  Sup.  a.  Rep.  735;  Lynde  v.  Mass.  43,  61  N.  E.  222;  Ex  parte  Lake,  2 

Lyndc,  181  U.  S.  183,  45  L.  ed.  810,  21  Sup.  Low.  Dec.  544,  Fed.  Cas.  No.  7,991. 

Ct.   Rep.  555;   Barber  v.  Barber,  21   How.  The  only  reference  in  the  act  of  1898  to 

582,  16  L.  ed.  226;  Re  Lachemeyer,  18  Nat  contingent    claims,    even    by    construction, 

Bankr.  Reg.  270,  Fed.  Cas.  No.   7,966;   Re  other  than  that  of  the  surety  of  a  bankrupt 

Garrett,  2  Hughes,  235,  Fed.  Cas.  No.  5,252;  (§  67i)   is  contained  in  §  63b.      ThU  para- 

Re  Baker,  96  Fed.  955;  Re  Shepard,  97  Fed.  graph,  however,  does  not  in  any  way  enlarge 

187 ;  R^  Anderson,  97  Fed.  321 ;  Re  Hubbard,  the  class  of  debte  which  may  be  proved,  but 

98  Fed.  710;  Re  Lowell,  99  Fed.  931.  provides  that,  if  any  claim  coming  within 

It  IS  not  nec^sary  m  this  case  to  consider  the  scope  of  «  63  is  unliquidated,  it  may  be 

whether  the  wife  s  claims  are  strictly  ah-  liquidated  and  proved, 

mony,  or  even  m  the  nature  of  alimony,  m  \^^^j    Bankmptcy,   p.  487;   Re  Hirsch- 

ZtZ  ^p'tw^r^^n^^^^  ^««.  104  Fed.  69;  «6  Yates,  114  Fed.  366; 

erred.    Ine  juagment  coinplained  of  was  ren-  r,     U             ,/^^   xp,^    ooi 

dered  upon  the  ground  that  they  were  con-  ^^r^^^^fl  ^^  *ed.  331.                              • 

Ungent  claims,  and  so  not  provable  under  .,  ^he  contingency  was  of  su^  a  nature  that 

the  bankrupt  act  of  1898.  ^^  could  not  be  valued  for  the  purposes  of 

Dunbar  v.  Dunbar,  180  Mass.  170,  62  N.  P^o^  ^^^^  any  bankrupt  law  existing  or 

E^   248.  known  to  the  history  of  the  law,  except  per- 

The  wife's  claim  in  her  own  direct  behalf  l^aps  the  English  act  of  1869,  and  even  under 

was  contingent  (a)  upon  her  death,  and  (b)  that  act  alimony  was  not  provable, 

upon  her  remarriage.     The  obligation  is  a  Kerr  v.  Kerr  [1897]  2  Q.  B.  439;  Linton 

continuing  liability;  and  new  breaches  give  v.  Linton,  L.  R.  15  Q.  B.  Div.  239. 

new  causes  of  action,  wliich  are  not  provable  The  relations  between  parent  and  child, 

under  the  proceedings  in  bankruptcy.  and  the  parent's  liabilities,  must  be  worked 

Austin  V.   Moore,  7   Met.    116;   Shute  v.  out  independently  of  all  bankruptcy  laws. 

Taylor,  5  Met  07;  Waldo  v.  Fobcs,  1  Mass.  Millcn  v.  Whxttenbury,  1  Campb.  428;  Re 

10.  Baker,  96  Fed.   954;   Re  Hubbard,  98  Fed. 

As  the  act  makes  no  provision   for  the  710;   Re  Cotton,  Fed.   Cas.   No.   3,269;    Re 

proof  of  claims  depending   upon  a   contin  Qarrett,  2  Hughes,  236,  Fed.  Cas.  No.  5,262; 

gency  which  do^  not  happen  before  the  time  ^^  Lachemeyer,   18   Nat.   Bankr.  Reg.  270, 

of  the  adjudication  of  the  bankruptcy,  this  ^^^    ^^^   ^^  7  g^g                            ^ 

l^^'-dated         ^                       ^            *"'  '^^^'^  bankniptcv  act  was  passed  to  relieve 

"'R!,''jl{TMeadoZ'oas  Co.  113  Fed.  974.  Pe^ons  bringing  themselv^  within  its  pro- 

But    ;  iuidation  was  imiK>s8ible.  ^^«<^«  ^uT-^^""  '"'^'i'''  ^^  aT!"^    ""^f^ 

Ex  parte  Pollard,  2  Low.  Dec.  411,  Fed.  ?^"«^»'  ^^^  }^  was  not  intended  to,  nor  does 

0*8.    No.    11,252;    Riqgin   v.    Maqwirc,    15  it,  subvert  the  higher  rule,  which  ca^ts  up<» 

Wall.  649,  21  L.  ed.  232.  a   parent  the  care  and  maintenance  of  his 

Under  the  English  slAlutes  of  bankruptcy  oflTspring.     The  welfare  of  the  state,  as  also 

down  to  1869  such  contingent  claims  were  of  every  principle  of  law,  Watutory,  natural, 

held  not  to  be  provable,  and  so  not  barrtnl.  and  divine,  demand  that,  so  long  as  he  has 

Millen  v.  Whittenbury,  1  Campb.  428;  St,  any  substance  at  all,  he  shall  apply  it  to 

Martin  v.  Warren,  1  Barn.  &  Aid.  491;  Mills  the  maintenance  of  his  diildren.    Creditors, 
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MB  well  as  all  citizens,  are  interested  in  the 
enforcement  of  this  rule. 
Re  Huhhard,  98  Fed.  710. 

Mr.  Justice  Peokliaiii,  after  making  the 
foregoing  statement  of  facts,  delivered  the 
opinion  of  the  court : 

Had  the  provisions  of  this  contract,  so 
far  as  contracting  to  pay  money  for  the 
support  of  his  wife  is  concerned,  heen  em- 
hodied  in  the  decree  of  divorce  which  the 
husband  obtained  from  his  wife  in  Ohio  on 
the  ground  of  desertion,  the  liability  of  the 
husband  to  pay  the  amount  as  alimony,  not- 
withstanding his  discharge  in  bankruptcy, 
cannot  be  doubted.  Audubon  v.  Shufeldt, 
181  U.  S.  676,  46  L.  ed.  1009,  21  Sup.  Ct. 
Rep.  786.  We  are  not  by  any  means  clear 
that  the  same  principle  ought  not  to  gov- 
ern a  contract  of  this  nature  when,  although 
the  judgment  of  divorce  is  silent  upon  the 
subject,  it  is  plain  that  the  contract  was 
made  with  reference  to  the  obligations  of 
the  husband  to  aid  in  the  support  of  his 
wife,  notwithstanding  the  decree.  The 
facts  appearing  in  this  record  do  not  show 
a  case  of  any  moral  delinquency  on  the  part 
of  the  wife,  and  the  contract,  considering 
the  circumstances,  might  possibly  be  held  to 
take  the  place  of  an  order  or  judgment  of 
the  court  for  the  payment  of  the  amount, 
as  in  the  nature  of  a  decree  for  alimony. 
We  do  not  find  it  necessary,  however,  to  de- 
cide that  question  in  this  case,  because,  in 
[846]any  *event,  we  think  the  contract  as  to  the 
support  of  the  wife  is  not  of  such  a  nature 
as  U>  be  discharged  by  a  discharge  in  bank- 
ruptcy. 

Conceding  that  the  bankruptcy  act  pro- 
vides for  discharging  some  classes  of  contin- 
gent demands  or  claims,  this  is  not,  in  our 
opinion,  such  a  demand.  Even  though  it 
may  be  that  an  annuity  dependent  upon  life 
is  a  contingent  demand  within  the  meaning 
of  the  bankruptcy  act  of  1898  (30  Stat,  at 
L.  644,  chap.  641,  U.  S.  Comp.  Stat.  1901, 
p.  3418),  yet  this  contract,  so  far  as  regards 
the  support  of  the  wife,  is  not  dependent 
upon  life  alone,  but  is  to  cease  in  case  the 
wife  remarries.  Such  a  contingency  is  not 
one  which,  in  our  opinion,  is  within  the  pur- 
view of  the  act,  because  of  the  innate  diffi- 
culty, if  not  impossibility,  of  estimating  or 
valuing  the  particular  contingency  of  wid- 
owhood. A  simple  annuity  which  is  to  ter- 
minate upon  the  death  of  a  particular  per- 
son may  be  valued  by  reference  to  the  mor- 
tality tables.  Mr.  Justice  Bradley,  in  Rig- 
gin  V.  Magwire,  16  Wall.  649,  21  L.  ed.  232, 
speaking  for  the  court,  said  that  so  long  as 
it  remained  uncertain  whether  a  contract  or 
engagement  would  ever  give  rise  to  an  ac- 
tual duty  or  liability,  and  there  was  no 
means  of  removing  the  uncertainty  by  cal- 
culation, such  contract  or  engagement  wap 
not  provable  under  the  bankruptcy  act  of 
1841  [6  Stat,  at  L.  446,  chap.  9].  The  6th 
section  of  that  act  ^ve  the  right  to  prove 
''uncertain  and  contingent  demands,"  but  it 
was  held  that  a  contract  nuch  as  above  de- 
scribed was  not  within  that  section. 

It  was  remarked  by  the  justice  in  that 
1090 


case  that,  if  the  contract  had  come  within 
the  category  of  annuities  and  debts  pay- 
able in  future,  which  are  absolute  and  exist- 
ing  claims,  that  the  value  of  the  wife's 
probability  of  survivorship  after  death  of 
her  husband  might  have  been  calculated 
on  the  principle  of  life  annuities. 

But  now  can  any  calculation  be  made  in 
regard  to  the  continuance  of  widowhood 
when  there  are  no  tables  and  no  statistics 
by  which  to  calculate  such  contingency? 
How  can  a  valuation  of  a  probable  continu- 
ance of  widowhood  be  made?  Who  can  say 
what  the  probability  of  remarrying  is  in  re- 
gard to  any  particular  widow?  We  know 
what  some  of  the  factors  might  be  in  the 
question:  inclination,  age,  health,  property, 
attractiveness,  children.  *These  would,  at[846] 
least,  enter  into  the  question  as  to  the  prob- 
ability of  continuance  of  widowhood,  and 
yet  there  are  no  statistics  which  can  be 
.(gathered  which  would  tend  in  the  slightest 
degree  to  aid  in  the  solving  of  the  ques- 
tion. 

In  many  cases  where  actions  are  brought 
for  the  violation  of  contracts,  such  as  Pime 
V.  Tennessee  Coal,  I.  d  R.  Co.  173  U.  S.  1, 
43  L.  ed.  691,  19  Sup.  Ct.  Rep.  336;  Roehm 
V.  Horsi,  178  U.  S.  1,  44  L.  ed.  953,  20  Sup. 
Ct.  Rep.  780,  and  Bchell  v.  Plumb,  65  N.  Y. 
692,  it  is  necessary  to  come  to  some  conclu- 
sion in  regard  to  the  damages  which  the 
party  has  sustained  by  reason  of  the  breach 
of  the  contract,  and  in  such  cases  resort 
may  be  had  to  the  tables  of  mortality,  and 
to  other  means  of  ascertaining  as  near  as 
possible  what  the  present  damages  are  for  t 
failure  to  perform  in  the  future;  but  we 
think  the  rules  in  those  cases  are  not  appli- 
cable to  cases  like  this,  under  the  bankrupt- 
cy act. 

Taking  the  liability  as  presented  by  the 
contract,'  if  the  mortality  tables  were  r^ 
ferred  to  for  the  purpose  of  ascertaining  the 
value  so  far  as  it  depended  upon  life,  the 
answer  would  be  no  answer  to  the  other  con- 
tingency of  the  continuance  of  widowhood; 
and  if,  having  found  the  value  as  depending 
upon  the  mortality  tables,  you  desire  to  de- 
duct from  that  the  valuation  of  the  other 
contingency,  it  is  pure  guesswork  to  do  it 

It  is  true  that  this  has  been  done  in  Eng- 
land under  the  English  bankruptcy  act  oi 
1869  [32  &  33  Vict.  chap.  71,  $  31].  In  Ea 
parte  Blakemore  (1877)  L.  R.  6  Ch.  Div. 
372,  it  was  held  by  the  court  of  appeal  that 
the  value  of  the  contingency  of  a  widow's 
marrying  again  was  capable  of  being  fairly 
estimate,  and  that  proof  must  be  admitted 
for  the  value  of  the  future  payments  as  as- 
certained by  an  actuary.  That  decision 
was  made  under  the  31st  section  of  the 
bankruptcy  act  of  1869.  James,  Lord  Jus- 
tice, said: 

"No  doubt  it  is  uncertain  whether  the  ap- 
pellant will  marry  again,  just  as  the  dura- 
tion of  any  particular  life  is  uncertain. 
But,  though  the  duration  of  any  particular 
life  is  uncertain,  the  expectation  of  life  at  a 
sifiven  age  is  reduced  to  a  cei*tainty  wheo 
\\e  have  regard  to  a  million  of  lives.  The 
value  of  the  expectation  of  life  is  arrived  at 
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by  an  average  deduced  from  practical  ezpe-  value  the  court  was  to  ascertain.    Kelly, 

rience."  Chief  Baron,  said: 

Although   the   English   statute   makes   it  ''The  annuity  seems  to  me  to  be  so  uncer- 

noccssary   to   arrive   at   a  conclusion   upon  tain  in  its  nature  as  to  be  impossible  to  be 

this  point,  yet  tliere  is  no  "practical  expe-  valued.     In   many  cases  the  commissioner 

47j'rienoe"*a8  to  the  chances  of  the  continuance  of  bankruptcy  may  have  to  deal  with  con- 

of  widowhood,  such  as  may  be  referred  to  tingencies  the  value  of  which  depend  on  a 

where  the  probable  continuance  of  life  is  in-  variety   of   considerations,    and    where    the 

volved.     In  the  latter  case  we  have  the  ex-  valuation  is  very  difficult.     But  here  I  am 

perience  tables  in  regard  to  millions  of  l^es,  at  a  loss  to  see  any  single  circumstance  up- 

and,  under  such  circumstances,  there  is,  as  on  which  a  calculation  of  any  kind  could 

Lord  Justice  James  said,  almost  a  certainty  be  based." 

as  to  the  valuation  to  be  put  on  such  a  con-  Martin,  Baron,  said: 

tingency.     But  under  the   English  statute,  "  This  contingency  depends  on  an  infinite 

the  31st  section  makes  every  kind  of  debt  variety  of  circumstances,  into  which  it  is 

or  liability  provable  in  bankruptcy  except  idle   to   suppose   a  commissioner  could   in* 

demands  in  the  nature  of  unliquidated  dam-  quire.'' 

ages  arising  otherwise  than  by  reason  of  a  Channel!,  Baron,  concurring,  said: 
contract  or  promise,  so  long  as  the  value  of  "The  tendency  of  recent  legislation,  and 
the  liability  is  "capable  of  being  ascertained  the  course  of  recent  decisions,  has  been  to 
by  fixed  rules,  or  assessable  only  by  a  jury,  free  a  debtor  who  becomes  a  bankrupt,  from 
or  as  matter  of  opinion."  So,  under  that  all  liability  of  every  kind;  but  I  do  not 
act.  in  Ex  parte  Neal,  L.  K.  14  Ch.  Div.  think  an  order  of  discharge  a  bar  to  such  a 
579,  there  was  a  separation  deed  between  claim  as  the  present.  ...  I  quite  ad- 
husband  and  wife,  .ind  the  husband  was  to  mit  that,  to  bring  an  annuity  within  the  act 
pay  an  annuity  to  the  wife,  which  was  ter-  of  1849,  it  is  not  necessary  to  have  any  ac- 
minable  "in  case  the  wife  should  not  lead  a  tual  pecuniary  consideration.  I  also  feel 
chaste  life;  in  case  the  husband  and  wife  that  m  many  cases  the  difficulty  of  calcu- 
should  resume  cohabitation;  and  in  case  the  lating  the  present  value  of  contingencies 
marriage  should  be  dissolved  in  respect  of  may  be  very  great,  and  yet  they  may  be 
anything  done,  committed,  or  suffered  by'*  within  the  acts.  But  here  it  appears  to  me 
the  other  party,  after  the  date  of  the  deed,  that  the  difficulty  is  insuperable." 
The  annuity  was  also  to  In*  proportionately  In  Parker  v.  Itice  (1859)  4  Ilurlst.  A  N. 
diminished  in  the  event  of  the  wife's  becom-  52,  there  was  a  bond  conditioned  to  pay  an 
ing  entitled  to  any  income  independent  of  annuity  during  the  life  of  the  obligor's 
the  husband,  exceeding  a  certain  amount  a  Anfe,  provided  that  if  the  obligor  and  his 
year.  After  the  execution  of  the  deed  the  wife  should  at  any  time  thereafter  cohabit 
husband  went  through  hankruptcj-,  and  it  as  man  and  wife  the  annuity  should  cease, 
was  held  that  the  value  of  the  annuity  was  and  it  was  held  that  the  annual  sum  thus 
capable  of  being  fairly  estimated  and  was  covenanted  to  be  paid  by  the  defendant  was 
provable  in  the  liquidation.     In  that  case,  not  an  annuity  within  the  175th  section  of 


to[340] 

they  ~cover   every    species   of   contingencv."  pay  nioney   upon  a  contingency  within  the 

It  was  also  stated  that  it  was  "difficult* to  178th    section,    and    consequently    the    dis- 

mee  how  any  case  could  arise  which  would  <'harge  in  bankruptcy  was  no  bar  to  an  ac- 

Jiot  come  within"  the  language  of  this  act.  tJo"  ^or  a  recovery  of  a  quarterly  payment 

:Brainwell,    Lord   Justice,    said:     "But    for  due  on  the  bond.     Martin,  Baron,  said: 

^he    present   bankruptcy    act,    our   decision  "That  cannot  be  such  an  annuity  as  would 

must  have  been  the  same  as  that  in  Mudge  ^*"  within  the  175th  see^tion   Ixjcause  a  val- 

-w.  Hotoan''  (1868)  L.  R.  3  Exch.  85;  but  he  "f  cannot  be  put  upon  it      How  is  it  possi- 

Mid  that  the  present  bankruptcy  act  was  ^\  ^^.  <^«»Sy^«^^  ^^^  probability  of  a  man 

>rery    different   in   its   terms   from   the    act  ^""^^'^  wife    who  are  separated    living  to- 

^hich  was  in  force  when  that  case  was  de-  f^*!^^^  "^">" J      ^^»^  ^^'"^  ^  ^?P«"^J.  <>" 

.  I    J  their    character,    temper,     and    disposition, 

^^  X     iu                t   tM   J            r»             T     T»    «  f^Tid,  it  mav  be,  a  varietv  of  other  circum- 

In  the  case  of  Mudge  y.  Rowan,  L.  R,  3  ^^.^^^^^     ^.j.^^'i,  j^  „^^,;^^,           l,,^             ^ 

i^ch.   86    there  was  a  deed  of  separation  eontimrenov    within    the    i78th    section?     I 

#)clwoen    husband    and    wife,   in    which    the  tliink  \i  is  not." 

liusband  covenanted  to  pay  an  annuity  to  n  [^  onlv,  therefore,  bv  reason  of  the  ex- 

Ills  wife  by  quarterly  instalments,  the  annu-  traordinarily   broad   language  contained   in 

ity  to  cease  in  the  event  of  future  cohabita-  the  31st  section  of  the  English  bankruptcy 

»Jt.ion     by  mutual  consent.     It  was  held  that  act  of  1869  that  the  English  courts  have  en- 

this  was  not  an  annuity  provable  under  the  deavored  to  make  a  fair  estimate  of  the  val- 

bankruptcy  act  of  1849,  12th  and  l.3th  Vict.  „e  of  a  contract  btised  on  the  continuance  of 

chap.  106,    §    1/5;    nor    a   liability   to   pay  widowhood,  even  though  the  value  was  not 

money  under  the  24th  and  25th  Vict.  chap,  capable  of  being  ascertained  by  fixed  rules. 

134,  §  164.  nor  assessable  by  a  jury,  but  was  simply 

The  175th  section  of  the  act  of  1849  ex  to  be  estimated  by  the  opinion  of  the  court 

pressly    provided    that   the    creditor    might  or  of  some  one  intrusted  with  the  duty. 

prove  for  the  value  of  any  annuity,  which  In  the  Blakemore  Casey  L.  R.  5  Ch.  Dir. 
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372,  after  the  announcement  of  the  judg- 
ment, the  report  states  that  it  was  then  ar- 
ranged that  it  should  he  referred  to  an  ac- 
tuary to  ascertain  the  annuity  as  a  simple 
life  annuity,  and  to  deduct  from  that  value 
such  a  sum  as  he  should  estimate  to  be  the 
proper  deduction  for  the  contingency  of 
widowhood.  In  other  words,  it  was  left  to 
the  actuary  to  g^ess  the  proper  amount  to 
be  deducted. 

No  such  broad  language  is  found  in  our 
bankruptcy  act  of  1898.  Section  63a  pro- 
vides for  debts  which  may  be  proved,  which, 
among  others,  are:  (1)  "A  fixed  liability, 
as  evidenced  by  a  judgment  or  an  instrument 
in  writing,  absolutely  owing  at  the  time  of 
the  filing  of  the  petition  against  him, 
whether  then  payable  or  not,  with  any  in- 
terest thereon  which  would  have  been  recov- 
erable at  that  date,  or  with  a  rebate  of  in- 
terest upon  such  as  were  not  then  payable 
and  did  not  bear  interest."  (4)  "Founded 
upon  an  open  account  or  upon  a  contract, 
express  or  implied." 
[350J  *In  §  G3&,  provision  is  made  for  unliqui- 
dated claims  against  the  bankrupt,  which 
may  be  liquidated  upon  application  to  Ihe 
court  in  such  manner  as  it  shall  direct,  and 
may  thereafter  be  proved  and  allowed 
against  bis  estate.  This  paragraph  6,  how- 
ever, adds  nothing  to  the  class  of  debts 
which  might  be  proved  under  paragraph  a 
of  the  same  section.  Its  purpose  is  to  per- 
mit an  unliquidated  claim,  coming  within 
the  provisions  of  §  63a,  to  be  liquidated  as 
the  court  should  direct. 

We  do  not  think  that  by  the  use  of  the 
language  in  §  63a  it  was  intended  to  permit 
proof  of  contingent  debts  or  liabilities  or 
demands  the  valuation  or  estimation  of 
which  it  was  substantially  impossible  to 
prove. 

The  language  of  §  63a  of  the  act  of  1898 
differs  from  that  contained  in  the  bank- 
ruptcy act  of  1867,  and  also  from  that  of 
1841.  The  act  of  1867,  §  19  (14  Stat,  at  L. 
517,  525,  chap.  176,  carried  into  the  Re- 
vised Statutes  as  §  5068),  provided  express- 
ly for  cases  of  contingent  debts  and  contin- 
gent liabilities  contracted  by  the  bankrupt, 
and  permitted  applications  to  be  made  to 
the  court  to  have  the  present  value  of  the 
debt  or  liability  ascertained  and  liquidated, 
which  was  to  be  done  in  such  manner  as  the 
court  should  order;  and  the  creditor  was 
then  to  be  allowed  to  prove  for  the  ai  lount 
80  ascertained. 

Section  5  of  the  act  of  1841  (5  Stat,  at 
L.  440,  chap.  9)  provides  in  terms  for  the 
holders  of  uncertain  or  contingent  demands 
coming  in  and  proving  such  debts  under  the 
act.  But  neither  the  act  of  1841  nor  that 
of  1867  would  probably  cover  the  case  of 
such  a  contract  as  the  one  under  considera- 
tion. 

Cases  have  been  cited  showing  some  con- 
tingent debts  which  were  held  capable  of 
being  proved  under  the  bankruptcy  act  of 
1898,  among  which  are  Moch  v.  Market 
Street  Nat.  Bank,  47  C.  C.  A.  49,  107  Fed. 
897,  Circuit  Court  of  Appeals,  Tliird  Cir- 
cuit, 1901,  and  Cobb  v.  Overman,  64  L.  R. 
lOM 


A.  360,  48  Q.  C.  A.  223,  109  Fed.  65.  CSr- 
cult  Court  of  Appeals,  Fourth  Circuit,  1901. 
And  under  former  bankrupt  acts,  the  casei 
of  Fisher  v.  Tifft  (1878)  12  R.  I.  66;  He^ 
wood  V.  Shreve  (1882)  44  N.  J.  L.  94,  and 
Shelton  v.  Pease  (1847)   10  Mo.  473. 

The  contingency  in  the  case  of  Mooh  ▼• 
Market  Street  Nat.  Bank,  47  C.  C.  A.  49» 
107  Fed.  897,  was  that  the  bankrupt  was 
the  indorser  of  commercial  paper  *not  due[S 
at  the  time  of  filing  the  petition,  and  it  was 
held  that  under  $  63a,  subdivision  4,  the 
creditor  might  prove  against  the  estate  of 
the  bankrupt  after  the  liability  had  become 
fixed. 

In  Cobb  V.  Overman,  54  L.  R.  A.  369,  48 
C.  C.  A.  223,  109  Fed.  65,  the  bond  of  the 
bankrupt  to  secure  payment  to  the  obliges 
of  an  annuity  for  life  was  held  to  be  prop- 
erly proved  under  $  63a,  clause  1. 

These  cases,  it  will  be  seen,  do  not  come 
within  the  principle  of  the  case  at  bar. 
The  other  cases  arising  under  the  acts  of 
1807  and  1841  do  not  affect  this  case. 

The  Massachusetts  court  held  the  debt 
herein  not  provable,  upon  the  authority  ef 
Morgan  v.  Wordell,  178  Mass.  350,  65  L.  B. 
A.  33,  59  N.  K.  1037,  and  Ooding  v.  JBotom- 
thal,  180  Mass.  43,  01  N.  E.  222.  Mr.  Jue- 
tice  Barker,  in  delivering  the  opinion  of  tbi 
supreme  judicial  court  of  Massachusetts  li 
the  latter  case,  said: 

"But  in  Morgan  v.  Wordell,  178  UuL 
350,  55  L.  R.  A.  33,  59  N.  E.  1037,  this  court 
assumed  that  such  claims  were  not  provabb 
under  the  act,  and  we  follow  that  view  il 
the  present  case." 

We  think  the  contract,  so  far  as  it  relit- 
ed  to  the  payment  to  the  wife  during  ber 
life  or  widowhood,  was  not  a  contingent  lli- 
bility  provable  under  the  act  of  1898. 

In  relation  to  that  part  of  the  husband^ 
contract  to  pay  for  the  support  of  his  minor 
children  until  they  respectively  became  d 
age,  we  also  think  that  it  was  not  of  a  bi* 
ture  to  be  proved  in  bankruptcy.  At  com- 
mon law,  a  father  is  bound  to  support  bli 
legitimate  children,  and  the  obligation  coo- 
tinues  during  their  minority.  We  may  ti^ 
sume  this  obligation  to  exist  in  all  tbe 
states.  In  this  case  the  decree  of  the  oonrt 
provided  that  the  children  should  remain  in 
the  custody  of  the  wife,  and  the  contract  ti 
contribute  a  certain  sum  yearly  for  the  sop* 
port  of  each  child  during  his  minority  wii 
simply  a  contract  to  do  that  which  tbe  Uw 
obliged  him  to  do ;  that  is,  to  support  bii 
minor  children.  The  contract  was  a  recy 
nition  of  such  liability  on  his  part  Wi 
think  it  was  not  the  intention  of  Congr«ii 
in  passing  a  bankruptcy  act,  to  provide  '^ 
the  release  of  the  father  from  his  oblig«tio> 
to  support  his  children  by  his  discharge  i> 
bankruptcy,  and  if  not,  then  we  see  no  rear 
son  why  his  contract  to  do  that  ^^*^^^f«rf 
law  obliged  him  to  do  'sliould  be  di8chargedl»» 
in  that  way.  As  his  discharge  would  ^ 
in  any  event,  terminate  his  obligation  W 
support  his  children  during  their  minoritj^ 
we  see  no  reason  why  his  written  contrac* 
acknowledging  such  obligation  and  agreeing 
to  pay  a  certain  sum   (which  may  be  ^^ 
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iumed  fa>  hftve  beoi  i.  reasonable  one)  in 
fulSluMot  thereof  ihould  be  bo  discharged. 
It  is  true  bis  promise  is  to  paj  to  the  moth- 
er; but,  on  this  branch  of  the  contrHct,  it  is 
for  the  purpose  of  supporting  bis  two  minor 
children,  and  be  simpt^  makes  her  hia  agent 
(or  that  purpose. 

Id  Re  Baker,  QS  Fed.  904,  in  the  district 
court  of  Kansas,  it  was  held  that  a  judg- 
ment in  a  bastardy  proceeding  against  the 
putative  father,  adjudging  him  to  paj  a 
certain  sum  to  the  mother  of  the  child  tor 
its  maintenance,  was  not  such  a  debt  as 
would  be  released  bf  the  discharge  of  the 
fattier  in  bankruptcy,  and  it  was  put  upon 
the  ground  that,  b;  virtue  of  the  judgment 
and  bond  given  thereon,  the  father  became 
liable  for  the  mainteuance  of  the  illegiti- 
mate son  the  same  as  if  be  were  his  legiti- 
mate oftspring,  and  that  the  bankruptcy 
law  was  never  intended  to  affect  the  liabil- 
ity of  the  father  for  the  support  of  bis  chil- 

in'the  case  of  Re  Hubbard,  98  Fed.  710, 
the  district  court  of  lUinoia  held  that  a  dis- 
charge in  lunkruptcy  did  not  release  the 
bankrupt  from  the  obligation  to  obey  an 
onler  made  by  a  state  court  requiring  bim 
to  pay  a  certain  sum  for  the  support  of  his 
minor  children.  ELohleaat,  District  Judge, 
■aid: 

"The  bankruptcy  act  was  passed  to  re- 
lieve persons  bringing  themselves  within  its 
provisione  from  the  incubus  of  hopeless  in- 
debtedneas;  but  it  was  not  intended  to  Dor 
does  it  subvert  the  higher  rule,  which  casta 
upon  a  parent  the  care  and  maintenance  of 
his  offspring.  The  welfare  of  the  state,  aa 
also  every  principle  of  law, — statutory,  nat- 
ural, and  divine, — demand  that,  so  long  as 


itors,  as  well  as  all  citizens,  are  interested 
in  the  enforcement  of  this  rule." 

Ah  the  defendant  would  still  remain  liable 
for  the  support  of  his  minor  children,  even 
if  discharged  from  this  contract  under  the 
act,  and  be  would  remain  liable  for  past 
support,  why  should  it  tie  held  that  Con- 
gress intended  that  such  a  contract,  to  do 
SJwhat  'the  law  enjoins  upon  him  ua  a  duty, 
•hould  t>e  released?  There  is  no  language 
in  tlra  act  which  plainly  so  provides,  and  we 
oltftht  not  to  infer  it. 

The  amendments  to  the  t>ankruptcy  act 
passed  in  1903  (32  Stat,  at  L.  TQT,  chap. 
487)  contain  an  amendment  of  i  17  of  tlie 
act  of  18!)8,  which  relates  to  debts  not  af' 
fcctcd  by  a  discharge,  and  it  provides, 
unong  those  not  released  by  a  discharge  in 
bankruptcy,  a  debt  due  or  to  become  due  for 
alimony  or  for  the  maintenance  or  support 
of  wife  or  child.  It  is  true  that  the  provi- 
sions of  the  amendatory  act  are  not  to  ap- 
ply to  cases  pending  before  their  enactment 
They  are  only  referred  to  here  for  the  pur- 
pose of  showing  the  legislative  trend  in  th( 
direction  of  not  discharging  an  obligatior 
of  the  Itankrupt  for  the  support  and  main 
tenance  of  wife  or  children. 

The  judgment  U  affirmed. 
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[Congress  b;  malitng  an  appropriation  In  the  act 
af  Mari^h  3,  1899  (30  Stat,  ut  L.  IIGI.  tbsp. 
420.  U.  S.  CoDip.  Stat.  1901.  p.  T51).  In  ac- 
cordance witb  tbe  report  of  the  court  at 
claims  on  cert«ln  French  spoU«tlon  clnlnii,  to 

Brm.  and  a  similar  appropriation  to  Ibe  sBine 
person  as  ailnilnlatralrli  of  the  estate  of  a 
persOD  deslgnatetysa  "the  surrlTliiB  partner" 

bare  determlnEd  that  the  next  of  kin  of  such 
surviving  partner  should  share  In  IhP  dis- 
tribution, where  such  admlalstralrli  reprp. 
seated  In  the  court  of  claims  all  the  Inter- 
ested pacllH,  and  that  court  mldtakcnlr  sup- 
posed such  surviving  partner  lo  have  l>eeii  a 
member  of  the  nnn  at  Che  time  of  the  Illegal 
seizures  of  Its  property,  hot  most  be  re- 
garded as  having  Intended  such  appropriation 
for  the  neit  at  kin  of  those  composing  Che 
tinn  at  tbe  time  of  the  selinres,  wltboat  at- 
tempting to  Identifj  the  particular  persona 
belouglDg  to  that  claia. 


IN  ERROR  to  the  Court  of  Appeals  of  the 
Htnte  of  Maryland  to  review  a  decree 
which  afSrmed  a  decree  of  the  Circuit  Court 
No.  2.  of  Baltimore  City  giving  dirivtioi* 
for  the  disti'ibution  of  moneys  received  un- 
der the  French  spoliation  acts,     .iffiinicd. 

See  same  ca»e  below,  94  Md.  534,  51  Atl. 
169;  on  prior  appeal,  92  Md.  334,  43  Atl. 
158. 

Statement  by  Mr.  Justice  PeokliBini 
The  plaintiff  in  error,  Esther  S,  Buchan- 
an, ftted  her  bill  in  circuit  court  No.  2,  of 
Baltimore  city,  on  August  IT,  1809,  against 
the  parties  defendant,  for  the  purpose  of  ob- 
taining the  instructions  of  that  court  as  to 
whom  and  in  what  proportions  she  should 
pay  and  di'^tribute  certiiln  sums  of  money 
receivMl  by  her  from  the  United  States  un- 
der what  is  termed  the  French  epoliationa 
acts  of  Congress,  Answers  were  made  bj 
the  various  parties,  and  a  decree  waa  subse- 

3uently  entered  giving  directions  for  the 
istribution  of  the  funds.  An  appeal  from 
that  decree  was  taken  i>y  some  of  the  de- 
fendants to  the  court  of  appeals,  and  that 
court  reversed  a  portion  of  the  decree  (aa 
to  the  proper  distribution  of  the  money), 
and  remanded  the  case  for  further  proceed- 
ings. 92  Md.  334,  48  Atl.  168.  The  trial 
court  then  entered  a  decree  in  accordance 
witti  the  directions  of  the  court  of  appeal), 
and  thereupon  the  original  plaintiff.  Father 
S.  Buchanan,  appealed  to  tbe  court  of  u- 
peala,  and  that  court  then  affirmed  the  ae> 
crce   of   the  court   below.     94  Md.   634,  A 
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Ail.  ir»0.     Plaintiffs  in  error  bring  the  case 
here  by  writ  of  error. 

Tlie  first  act  of  Congress  relating  to  the 
French  spoliations  was  passed  January  20, 
188r).  23  Slat,  at  L.  283,  chap.  25  (U.  S. 
Comp.  Stat.  1901,  p.  750). 
355]  *Mi.ss  Buchanan  was,  in  May,  1885,  duly 
appointed  administratrix  upon  the  estate  of 
her  father,  William  B.  Buchanan,  deceased. 
She  then,  through  her  counsel  and  in  com- 
mon with  other  claimants  for  losses  sus- 
tained by  the  seizures  of  the  two  vessels 
Patapsco  and  Jane,  came  into  the  court  of 
claims  and  proved  the  facts  upon  which  the 
rights  of  the  several  claimants  were  based 
as  against  the  United  States.  In  present- 
ing the  claims,  she  did  in  truth  represent, 
with  their  consent,  all  the  parties  interested 
therein,  including  those  now  claiming 
against  her. 

The  court  reported  (May  18,  1887)  that 
the  seizures  of  the  two  vessels  complained  of 
were  illegal,  and  that  the  claimants  were 
entitled  to  the  following  sums  from  the 
United  States.  A  list  was  then  given  of 
those  entitled  to  an  appropriation  on  ac- 
count of  the  ship  Patapsco,  in  which  was 
included  the  name  of  Esther  S.  Buchanan, 
as  follows: 

''Esther  S.  Buchanan,  administratrix  of 
the  estate  of  William  Buchanan,  who  was 
the  surviving  partner  of  the  firm  of  S.  Smith 
&  Buchanan,  deceased,  to  the  sum  of 
$25,050." 

In  relation  to  the  ship  Jane,  in  the  list  of 
those  entitled  to  an  appropriation  was  the 
following: 

''Esther  S.  Buchanan,  administratrix, 
representing  Smith   &  Buchanan,  $11,660.- 

01   " 

After  this  report  had  been  made,  and  on 
March  23,  1891,  Esther  S.  Buchanan  was 
duly  appointed  administratrix  de  bonis  non 
with  the  will  annexed  of  the  personal  estate 
of  .lanirs  A.  Buchanan,  her  grandfather. 

Xo  action  of  Congress  in  relation  to  these 
claims  was  had  until  1899,  when  an  act  was 
parsed,  approved  March  3,  1899  (30  Stat, 
at  L.  1101,  chap.  426,  U.  S.  Comp.  Stat. 
1!)01,  p.  751).  The  act  provided  for  the 
payment  of  claims  allowed  under  the  Bow- 
man and  Tucker  acts  by  the  court  of 
claims,  and  on  page  1191  it  provided  as  fol- 
low s : 

"French  Spoliation  Claims. 

'*To  pay  the  findings  of  the  court  of 
claims  on  the  following  claims  for  indem- 
nity for  spoliations  by  the  French  prior  to 
July  thirtieth,  eighteen  hundred  and  one, 
under  the  act  entitled  *An  Act  to  Provide 
for  the  Ascertainment  of  Claims  of  Ameri- 
I56jr*an  'Citizens  for  Spoliations  Committed  by 
the  French  Prior  to  the  Thirty-first  Day  of 
July,  Eicrhteen  Hundred  and  One:'  Pro- 
vided, That  in  all  cases  where  the  original 
surrerers  were  adjudicated  bankrupts*  the 
awards  shall  be  made  on  behalf  of  the  next 
of  kin  instead  of  to  assignees  in  bankrupt- 
cy, and  the  awards  in  the  cases  of  individ- 
ual claimants  shall  not  be  paid  until  the 
C(MiiL  of  claims  shall  certify  to  the  Secie- 
t:uy  of  the  Treasury  that  the  personal  rep- 
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resentatives  on  whose  behalf  the  award  i« 
made  represent  the  next  of  kin,  and  the 
courts  which  granted  the  administrations, 
respectively,  shall  have  certified  that  the  le- 
gal representatives  have  given  adequate  se- 
curity for  the  legal  disbursements  of  the 
awards,  namely." 

Then  follow  appropriations  to  a  number 
of  claimants  in  satisfaction  of  the  losses 
sustained  by  the  illegal  seizures  of  Teasels 
and  cargoes. 

Among  them,  on  page  1194,  is  included 
the  following: 

"On  the  ship  Jane,  John  Wallace,  master, 
namely : 

"Esther  S.  Buchanan,  administratrix, 
representing  Smith  &  Buchanan,  $11,GG0.- 
21." 

On  page  1195  is  the  following: 

"On  the  ship  Patapsco,  William  Hill, 
master,  namely:  .  .  .  [names  of  vari- 
ous claimants  for  other  interests  in  same 
ship]. 

"Esther  S.  Buchanan,  administratrix  of 
the  estate  of  William  B.  Buchanan,  who 
was  the  surviving  partner  of  the  firm  of  8. 
Smith  &  Buchanan,  deceased,  $25,056,  the 
value  of  the  cargo  shipped  by  said  firm." 

Pursuant  to  the  proviso  in  the  act  of 
1899,  the  court  of  claims,  upon  the  applica- 
tion of  the  attorney  of  record  for  Esther 
S.  Buchanan,  administratrix,  representirg 
Smith  &  Buchanan,  deceased,  ordered,  in  the 
case  of  the  ship  Jane,  a  certificate  to  be  is- 
sued to  the  Secretary  of  the  Treasury,  ts 
follows: 

"The  court  of  claims  hereby  certifies  that 
it  appears  by  evidence  on  file  in  the  above- 
entitlod  case  that  said  Esther  S.  Buchanan, 
on  whose  behalf  an  appropriation  or  award 
was  made  by  the  act  of  March  3,  1809,  enti- 
tled *An  Act  for  the  Allowance  of  Certain 
Claims  for  Stores  and  Supplies  Reported  by 
tlie  Court  of  Claims  under  the  Provisions  of 
the  Act  Approved  I^Iarch  Third,  *Ei^hteon[85' 
Hundred  and  Eighty-three,  and  Commonly 
Known  a«  the  Bowman  Act,  and  for  Other 
Purposes/  for  the  sum  of  eleven  thousand 
six  hundred  aifd  sixty  dollars  and  twenty- 
one  cents  ($11,660.21),  represents  the  next 
of  kin  of  William  B.  Buchanan,  the  surviv- 
ing member  of  the  firm  of  Samuel  Smith  A 
Buchanan,  deceased,  the  original  owner  of 
the  claim  upon  which  said  award  was  made. 

"And  the  court  further  certifies  that  it 
appears  on  the  record  of  the  said  case  that 
at  the  time  when  the  award  of  this  court 
was  made  the  said  claim  was  not  held  by 
assignment  or  owned  by  an  insurance  com- 
pany." 

The  same  kind  of  a  certificate  was  made 
in  relation  to  the  ship  Patapsco. 

These  certificates  were  made  on  June  15, 
1899,  and  were  filed  with  the  Secretary  of 
the  Treasury,  and  the  moneys  mentioned, 
being  a  total  of  $36,716.21,  were  thereafter 
paid  to  Miss  Buchanan. 

Having  received  the  money  from  the  gor- 
ernment,  the  plaintiff  in  error  then  com- 
menced this  suit  individually,  and  as  admin- 
istratrix  of  the  estate  of  William  B.  Bu- 
chanan, deceased,  and  as  administratrix  de 
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bonis  iton  with  the  will  anneied  of  James  A.  ministratrii,  as  slready  met  forth,  and  that 

Buchanan,  deceased,  in  circuit  court  No.  2,  it  direct  and  supervise  the  distribution  of 

of  Baltimore  city,  in  which  she  stated  the  the  aaine  among  the  parties  whom  the  court 

various   facts   under  which  the  money   had  may  Ilnd  to  be  entitled  to  participate  thera- 

been    paid    her,   and    that   she   had    In    her  in,   according   to   the   proportion   and    rula 

handn  for  distribution,  among  the  persons  which  this  court  may  declare  to  govern  Um 

particiiiurly  entitled  to  the  same,  the  sum  mme. 

of   f22,C29.47,    after     the     payment   of    all  Answers  were  made  by  some  of  the  par- 

cost^,  etc.     She   also  aTerred  that  she  wta  tie*    and    the    bill    taken    as   confessed    aa 

advtHed  thst  she  held  funds  for  the  benefit  against    others.     Upon   the   trial,    evidence 

of   and    diutribution    among,   not   only    the  was   'given  under  ohjection,  and  the  ■tate[8B&] 

next  of  kin  of  her  own  decedent,  the  said  court  has  found  that  at  the  time  of  the  il- 

William    B.    Buchanan,   but   also   the    next  legal  seizures  of  the  vessels  in   1198,  Wil- 

of    kin     of    the     other    partners    of     said  liam   B,   Buchanan   was   about  three  yeara 

flrni  of  S.  Smith  &,  Buchanan,  to  wit,  Sam-  old,  be  having  been  born  on  September  9, 

ue)  Smith  and  James  A.  Buchanan,  in  the  1796;  that  in   179S,  the  year  the  losses  oc- 

Sronortions   and   according   to  the   laws   of  eurred,  ^ere  waa  a  firm  of  3.  Smith  &  Bu- 

istribution  which  the  court  might  hold  to  chanan,   consisting   only   of   8.   Smith    and 

be  proper  in  the  cause.     She  also  gave  the  James  A.  Buchanan,  the  father  of  William 

names  of  the  next  of  kin  of  William  B.  Bu-  B.  Buchanan,  and  they  were  the  only  orig- 

chnnan,    namely,    herself   and    her    brother,  inal   sufterers   from   the   illegal   seizures  at 

Wilson  C.  Buchanan,  and  then   stated  who  the   ships.     William   B.   Bucaanan   did   not 

were  the  next  of  kin  of  James  A.  Buchanan,  become  a   member  of  the  firm  until  about 

deceased,  living  at  the  date  of  the  passage  twenty    years    lator,    or   until    January    1, 

of  the   act  of   Congress  directing  the   pay-  ISIS,   and   be   became   the   survivor   of   the 

ment  of  the  claims,  to  wit,  March  3,  1B9S,  llrm  formed  in  181S,  which  waa  also  known 

]so  'far  na  they  were  known  to  her,  and  she  aa  S.  Smith  &  Buchanan, 

stated  that  she  had  given  the  names  of  all  It  thus  appears  that,   although   William 

of   the   next  of   kin   of   Samuel   Smith   and  B.  Buchanan  was  the  survivor  of  a  firm  of 

James  A.   Buchanan   living  at  the  time  of  S.  Smith  It  Buchanan  as  that  firm  was  con- 

the  pasBBge  of  the  act  of  Congress,  March  stituted  in  181S,  he  was  not  the  survivor  of 

3,   1B99,  although   she  said  there   might  be  the  firm  of  8.   Smith  A,  Buchanan  as  that 

others  unknown  to  her  who  might  lay  claim  firm  was  constituted  in  1798,  when  these  il- 

to    participate    in    the   distribution    of   the  legal  seizures  occurred. 

fund,  and  slie  was  in  doubt  as  to  the  pro-  The    trial    court    held    that    the    moneys 

portion    in   which  the  beneficiaries  should  should  be  divided  into  three  portions,  one 

participate  in  the  shares  of  their  ancertors  of   which   should  go  to  t^e  next  of  kin  of 

Ui  the  fund.     She  then  stated:  Samuel  Smith,  another  to  the  next  of  kin 

"Twelfth.  That  according  to  the  informa-  of  James  A.  Buchanan,  and  another  to  the 

tion   and   belief   of  your   oratrii,   the   said  next  of  kin  of  William  B.  Buchanan,  being 

Samuel    Smith,    James   A.    Buchanan,    and  Bsther  8.  and  Wilson  C.  Buchanan. 

William    B.    Buchanan   were   equal   copart-  The  court  of  appeals,  on  appeal  from  the 

ners,  but  a  claim   has  been  made  on  yoor  decree  of  the  circuit  court,  held  that  this 

oratrix  by  Robert  Carter  Smith,  one  of  the  was  an  erroneous  disposition  of  the  money, 

distributees  of  Samuel  Smith,  and  a  party  and  that  it  should  be  divided  into  two  por- 

defendant   herein,   wherein   he   asserts   that  tions,  one  of  which  should  go  to  the  next  of 

his  ancestor,  the  said  Samuel  Smith,  had  a  kin  of  Samuel  Smith,  and  the  other  to  the 

one-half  interest  in  the  proper^  of  said  co-  next  of  kin  of  James  A.  Buchanan;  Samuel 

partnership,  and  that,  therefore,  the  next  of  Smith   and   James  A.   Buchanan   being  the 

idn  of  the  said  Samuel  Smith  are  entitled  only  members  of  the  firm  that  sustained  the 

to   have   for   distribution   among   them   one  losses,  and  being  the  original  sufferers  from 

half  of  the  fund  now  in  the  hands  of  your  the  illegal  aeizurea     The  writ  of  error  has 

oratrix   for  distribution ;   but  your  oratrix  been  sued  out  for  the  purpose  of  reviewing 

is  informed  and  does  verity  believe  that  dis-  this  decree. 

tribution  of  said  fund  should  be  made  in  „           .     ,,.    ,,■__■           ,  _. 

three  equal  parts  among  the  next  of  kin  of  "'f'^^  A-^lf*""  H.  T.^or  and  M- 

the  th^Je  partners  in  siid  firm  of  S.  Smith  "V*   .f/    ^*"'}\  ''j  ."f^^   "'*'  ^fS**' 

4  Buchanan  "  """'  *'"'        ■  '''''"*  J^'o*  Brunt,  filed  a 

Other  facts  were  given  in  relation  to  the  '>"^'  '"^  pl^ntiffs  in  ^Of. 

existonec    of    partial    who    might    possibly  „  "^T"- ,     "J.^",.           ..      t-^      ™- 

claim  some  interest  in  the  funi,  anrin  her  ^'*"^     '■      'I'V^      ""^     *]?**-'  ^^J 

complaint  she  finally  said  that,  by  reason  of  Maohea,  argued  the  cause  and  filed  a  brief 

the  facts  above  set  forth,  she  was  in  doubt  'or  defendnnU  in  error. 

to  whom  and  in  what  proportion  she  should  ,    St"^"^*  "    '**°°        ■"«ciM'tly  appear 

fay  and  distribute  the  sum  of  money  in  her  "  *"*  <*P'''">n. 

ands,  and  that  she  was  advised,  and  there-  'Mr.  Justioe  Peokliam,  after  making  the[aeO] 

fore  alleges,  that  a  distribution  of  the  same  foregoing  statement  of  facts,  delivered  the 

can  only  be  had  under  the  order  of  a  court  opinion  of  the  court: 

of  equity,  in  a   manner  adequate  to  insure  The  contention  of  the  plainUfTs  in  error 

hor    own     protection     in    the    future.     She  is   that   Congress,    by   the   acts   mentioned, 

thereupon  Hsked  that  the  court  assume  ju-  and  particularly  that  of  March  3,  1899,  rat- 

risdiction   of  the  fund  in  her  bands  as  ad-  ified  and  adopted  the  findings  and  decisions 
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of  the  court  of  claims,  made  in  pursuance  of 
the  act  of  1885,  in  the  cases  of  the  two 
ships  Patapsco  and  Jane,  and  that  the  act 
of  1809  recognized  and  designated  William 
B.  Buchanan  as  an  original  sufferer  within 
the  meaning  of  Congress,  by  virtue  of  his 
being  a  partner,  and  the  surviving  partner, 
of  8.  Smith  &  Buchanan,  and  that  the  act 
gave  to  the  personal  representative  of  Wil- 
liam B.  Buchanan  the  awards  in  question, 
for  the  benefit  of  his  next  of  kin  and  the 
next  of  kin  of  his  two  partners.  They  also 
assert  that  the  court  of  claims  having  made 
the  additional  final  certificate  required  by 
the  act  of  Congress,  and  the  Secretary  of 
the  Treasury,  in  accordance  with  those  cer- 
tificates, having  paid  the  money  to  the 
plaintiff  in  error,  administratrix,  for  the 
benefit  of  the  next  of  kin  of  William  B.  Bu- 
chanan, to  the  full  extent  of  his  partner- 
ship interest  in  the  firm,  there  was  no  pow- 
er m  any  court  to  in  anywise  alter  tlie  stat- 
ute or  make  any  other  distribution  than 
such  as  would  give  to  the  next  of  kin  of 
William  B.  Buchanan  one  third  of  the  total 
sum  to  be  distributed. 

It  becomes  necessary,  in  order  to  fully  ap- 
preciate the  action  of  the  court  of  claims 
and  of  Congress  subsequently  to  the  passage 
of  the  act  of  1885,  to  examine  the  latter  act 
and  determine  its  scope  and  purpose.  The 
act  provided  for  an  investigation  to  be  un- 
dertaken by  the  court  as  to  the  validity  of 
the  claims  for  indemnity  upon  the  French 
government,  for  losses  of  citizens  of  the 
United  States  or  their  legal  representatives, 
arising  from  illegal  captures,  seizures,  etc., 
of  vessels  or  cargoes  prior  to  the  treaty  of 
1800  between  France  and  the  United  States. 
The  act  did  not  assume  to  provide  for  the 
identification  of  all  the  next  of  kin  of  the 
original  sufferers  from  such  illegal  seizures. 
The  court  was  to  determine  the  validity  and 
the  amount  of  the  claims  included  within 
the  description  contained  in  $  1  of  the  act 
[361  ]of  1885,  and  it  was  also  to  determine  *the 
present  ownership  of  such  claims.  The  mat- 
ter of  chief  importance  between  the  claim- 
ants and  the  United  States  was  for  the 
court  to  ascertain  and  determine  the  valid- 
ity and  the  extent  of  the  claims. 

The  particular  class  of  persons  who  were 
the  owners  of  the  claims,  and  to  whom  the 
moneys  might  be  properly  paid,  was  at  this 
time  of  subsidiary  importance,  so  far  as  the 
United  States  was  concerned.  Although 
the  present  ownership  was  to  be  determine, 
and,  if  by  assignee,  the  date  of  the  assign- 
ment and  the  consideration  paid  therefor, 
yet  this  was  obviously  for  the  mere  purpose 
of  informing  Congress  as  to  the  present  sit- 
uation of  a  claim,  whether  owned  by  next 
of  kin  of  thoi«  who  suffered  the  loss  or  by 
assignees;  but  the  particular  individuals 
who  composed  the  next  of  kin  or  the  assign- 
ees were  not  then  of  importance,  as  gath- 
ered from  the  language  and  purpose  of  the 
act.  All  this  action  of  the  court  was,  by 
the  terms  of  the  act,  made  advisory  only. 
Congress  specifically  withheld  from  the  court 
any  right  to  render  a  judgment  which  would 
in  any  manner  conclude  the  United  States, 
2090 


or  commit  it  to  the  pa3rnient  of  any  claimi 
determined  by  the  court  under  the  3d  ses- 
tion  of  the  act.  All  that  Congress  did  was 
to  give  jurisdiction  to  the  court  of  claims 
to  inquire  into  the  matter  of  each  claim 
which  might  be  presented  to  it,  and  to  re- 
port to  Congress  its  opinion  of  the  validity 
and  the  amount  of  the  claim,  with  a  state- 
mcnt  as  to  its  ownership.  The  whole  suk> 
ject  thereafter  remained  with  Congress,  sub- 
ject to  its  future  action. 

Regarding  its  powers  and  duties  under 
this  act,  the  court  of  claims  itself  stated  its 
opinion  in  the  case  of  the  ship  Jane.    24  Ct 
CI.  74.    It  held  that  the  court  could  not  de- 
termine to  whom  the  money  should  be  dis- 
tributed, which  Congress  might  thereafter 
awaid  as  indemnity  in  the  French  spolia- 
tions cases,  nor  could  it  determine  who  were 
the  next  of  kin  of  a  deceased  claimant,  nor 
whether  there  were  any.    All  that  the  court 
could  determine  in  its  report  to  Congreat 
was  the  validity  of  a  claim  against  France, 
its   relinquishment   by   the    United    Stately 
and  the  amount  thereof.     It  also  held  thai 
its  decisions  in  these  cases  were  not  ju4f- 
ments  which  judicially  affect  the  rights  Sf 
anyone,  and  that,  after  the  court  had  rs- 
ported  a  French  8poliation*ca8e,itremained{9l 
with  Congress  to  aetermine,  first,  the  mesi- 
ure    of    the    indemnity    which    the    United 
States  should  give;   and,  second,  the  per- 
sons who  were  equitably  entitled  to  partici- 
pate   therein.    Tne    purpose    of    the   court 
was,  as  it  stated,  to  require  a  claimant  to 
file  his  letters  of  administration  and  prove, 
to  the  satisfaction  of  the  court,  that  the  de- 
cedent  whose  estate   he  administered  iMt 
the  same  person  u)ho  suffered  loss  thnmgh 
the  capture  of  a  vessel. 

Again,  in  The  Leghorn  Seizures,  27  Gt 
CI.  224,  the  court  held  that  the  Fresdi 
spoliations  act  of  1885  conferred  juri8di^ 
tion,  but  did  not  impose  liabilities;  th«t 
Congress  conceded  that  several  classes  of 
claimants  seeking  redress  for  French  st- 
ations might  come  into  the  court  of  cIsiib^ 
and  have  the  question  of  the  liability  of  the 
Uiiit^  States  determined,  and  conceded 
nothing  more. 

From  these  extracts  it  is  plain  that  the 
court  of  claims  did  not  regard  it  as  its  duty 
under  the  act  of  1885  to  investigate  and  de- 
termine the  rights  of  each  individual  of  * 
class,  but  only  to  determine  the  validitj 
and  amount  of  a  claim,  with  a  specificstioo 
of  ownership  sufficient  to  identify  the  cltiiB 
itself,  for  the  payment  of  which  an  *PE^ 
priation  might  be  thereafter  made.  ^^ 
particular  imiividuals  of  the  class  would  W 
matter  for  subsequent  investigation  by  •<'^ 
other  tribunal.  . 

In  Blagge  ▼.  Baloh,  162  U.  8.  48»,  40  I* 
ed.  1032,  16  Sup.  Ct  Rep.  853,  the  m^?^ 
and  purpose  of  the  act  of  1885,  tog*^ 
with  the  act  of  March  3,  1891  (26  Sttt  ^ 
L.  908,  chap.  540),  came  before  this  coo^ 
for  consideration,  and  it  was  held  that  tss 
result  of  the  action  of  Congress  ^•^  ? 
place  the  payments  prescribed  under  the  9^ 
of  1891  within  the  category  of  payments  V 
way  of  gratuity  and  grace,  and  not  ae  « 
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right  as  against  the  government;  that,  un- 
der the  proviso  contained  in  the  act  of  1891, 
Congress  intended  the  next  of  kin  to  be 
beneficiaries  in  every  case,  and  excluded 
creditors,  legatees,  assignees,  and  all  stran- 
gers to  the  blood,  and  that  the  words  "next 
of  kin/'  as  used  in  the  proviso,  meant  next 
of  kin  living  at  the  date  of  the  act  (1891), 
to  be  determined  according  to  the  statute  of 
distribution  of  the  respective  states  of  the 
domicil  of  the  original  sufferers. 

The  court  distinguished  the  case  from 
Comegya  v.  Vasse,  1  Pet.  193,  7  L.  ed.  108, 
»]and»WiKtam«  v.  Beard,  140  U.  8.  629,  36  L. 
ed.  660,  11  Sup.  Ct.  Rep.  886.  In  these 
cases  it  was  held  that  assignees  in  bank- 
ruptcy took  title  to  the  moneys. 

The  same  proviso  mentioned  in  Blagge  v. 
Batch,  162  U.  S.  439,  40  L.  ed.  1032,  16  Sup. 
Ct.  Rep.  863,  and  contained  in  the  act  of 
March  3,  1891,  is  found  in  the  act  of  1899 
(30  Stat,  at  L.  1161,  1191,  chajp.  426,  U.  8. 
Comp.  Stat.  1901,  p.  761).  So  we  know 
from  the  above  case  that  the  desire  of  Con- 
gress was  to  make  payments  to  the  next  of 
kin  of  the  original  sufferers  of  the  losses, 
and  that  assignees  in  bankruptcy  should  not 
take.  The  identification  of  the  particular 
pe]*sons  belonging  to  the  class  that  Congress 
desired  to  aia  was  evidently  not  within  the 
purpose  of  the  act  of  1891  or  that  of  1899. 

Under  the  act  of  1886,  the  plaintiff  in  er- 
ror, Esther  S.  Buchanan,  presented  the 
claims  arising  out  of  the  capture  of  the  yes- 
eels  Patapsco  and  Jane,  together  with  their 
cargoes.  It  is  not  disputed — on  the  con- 
trary, it  is  admitted — that  she  represented 
on  the  trial  before  the  court  of  claims,  with 
tneir  consent,  all  the  parties  interested  in 
the  claim  of  S.  Smith  &  Buchanan,  includ- 
ing those  who  now  claim  in  opposition  to 
her  so  far  as  the  proportion  of  the  award  to 
be  paid  to  the  different  parties  is  concerned. 
That  she  represented  these  different  per- 
sons, with  their  consent,  in  the  examination 
before  the  court  of  claims,  shows  that  there 
was  between  them  at  that  time  no  diverse 
interest  involved;  that,  so  far  as  regarded 
the  validity  of  the  whole  claim  and  its 
amount,  the  parties  were  situated  alike,  and 
had  the  same  interest  as  against  the  United 
States  in  proving  the  validity  of  their  claim 
and  the  amount  thereof.  That  she  was  au- 
thorized to  receive  the  amount  that  might 
be  awarded,  and  that  thereafter  the  ques- 
tion of  proportion  and  distribution  would 
arise,  is  a  plain  deduction  from  the  facts 
stated.  As  the  material  point  before  the 
court  of  claims  was  the  validity  of  the 
claim  and  its  amount,  in  regard  to  which 
all  claimants  appeared  in  the  same  inter- 
est, it  was  not  of  much  moment  who  should 
be  named  to  receive  the  award  (if  any  were 
to  be  made ) ,  and  therefore  the  statement  by 
the  court  that  Esther  S.  Buchanan  was  the 
administratrix  of  William  B.  Buchanan,  the 
.^jrvivor  of  the  firm,  was  not  calculated  to 
call  for  any  comment,  for  the  reason,  as 
stated,  that  the  appropriation  would  be  to 
14] a  •representative  of  the  next  of  kin,  the  in- 
dividual members  of  which  might  be  there- 
after identified.  The  history  given  by  the 
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court  of  claims  was,  upon  the  question  of 
ownership,  just  enough  to  form  a  basis  for 
an  appropriation  to  some  one,  who  would 
thereupon  distribute  to  the  proper  persons 
among  themselves.  The  reports  of  the  court 
were  not  intended  as  an  identification  of 
such  persons. 

After  the  report  of  the  court  of  claims  to 
(!!ongres8,  Miss  Buchanan  had,  in  1891,  tak- 
en out  letters  of  administration  upon  the 
estate  of  James  A.  Buchanan.  Soon  after 
the  passage  of  the  act  of  1899  she  obtained 
the  certificates  already  referred  to  from  the 
court  of  claims,  in  one  of  which,  in  regard 
to  the  ship  Jane,  it.  was  stated  that  she 
"represents  the  next  of  kin  of  William  B. 
Buchanan,  the  surviving  member  of  the ' 
firm  of  Samuel  Smith  &  Buchanan,  de- 
ceased, the  original  owners  of  the  claim 
upon  which  said  award  was  made," 
and  in  the  other  certificate,  in  regard 
to  the  ship  Patapsco,  it  was  stated  that 
she  **  represents  the  next  of  kin  of  William 
B.  Buchanan,  surviving  partner,  etc.,  de- 
ceased, the  original  owner  of  the  claim  upon 
which  said  award  was  made."  These  cer- 
tificates obviously  proceeded  upon  the  re- 
port which  the  court  had  theretofore  made 
in  these  two  cases,  and  in  which  it  is  plain 
that  the  court  reported  the  fact  that  the 
members  of  the  firm  of  S.  Smith  &  Bu- 
chanan, as  that  firm  was  constituted  in 
1798,  were  the  original  sufferers  of  the  loss 
in  1798.  It  is  also  plain  that  the  court 
assumed  that  the  William  B.  Buchanan 
named  in  the  certificate  was  a  member  of 
the  firm  in  1798,  which  suffered  the  loss, 
and  it  was  to  the  administratrix  of  the  sur- 
vivor of  that  firm  (1798)  that  the  certifi- 
cate in  truth  applied.  Thiisi  simply  carried 
out  the  purpose  of  the  court,  expressly 
stated  in  this  case,  to  insist  that  the  de- 
cedent whose  estate  was  administered  was 
the  same  person  who  suffered  loss  through 
the  capture  of  a  vessel.  In  the  certificates. 
as  well  as  in  the  report  of  the  court  oC 
claims,  it  is  evident  that  the  court  assumed 
that  the  persons  entitled  to  the  distributive 
share  of  the  moneys  were  the  next  of  kin  of 
the  original  sufferers,  whoever  they  might 
turn  out  to  be,  although  the  court  supposed 
that  William  B.  Budianan  was  the  sur- 
vivor of  the  firm  that  suffered  the  loss  in 
1798. 

•The  case  of  United  States  v.  CHlliat,  164[3«'5'» 
U.  S.  42,  41  L.  ed.  344,  17  Sup.  Ct.  Rep. 
16,  simply  holds  that,  under  the  special  stat- 
ute therein  referred  to,  the  certificate  made 
by  the  court  of  claims  and  sent  to  the  Sec- 
retary of  the  Treasury  was  conclusive,  and 
the  United  States  had  no  right  of  appeal 
from  the  conclusion  stated  in  the  certificate. 

In  this  case,  the  court  of  claims  thought 
there  were  three  members  of  the  firm  of  S. 
Smith  &  Buchanan  at  the  time  of  these  cap- 
tures. In  the  4th  finding,  in  regard  to  the 
ship  Patapsco,  the  court  reported  that 
"John  Donnell  and  the  firm  of  S.  Smith  ft 
Buchanan  owned  jointly  the  cotton  shipped 
on  that  vessel,  and  that  Samuel  Smith, 
James  A.  Buchanan,  and  William  B.  Bu- 
chanan, citizens  of  the  United  States,  formed 
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tlie  said  firm  of  S.  Smith  &  Buchanan;"  or,  in  other  words,  of  the  firm  ma  it  stood 
that  is,  formed  the  firm  at  the  time  of  the  in  1798,  we  tfalnk  is  perfectly  certain.  Wbo- 
eapture  in  1708;  and  in  the  10th  flnding  the  ever  the;  might  be,  Congreaa  inUoded  tbe 
court  found  that  on  November  fl,  1820,  payment  to  be  for  those  who  were  the  nut 
"  said  Samuel  Smith,  Jamea  A.  Buchanan,  of  kin,  and  it  did  not  conclude  the  fact  as 
and  William  B.  Buchanan,  copartaers,  and  to  who  they  were,  by  appropriating  tbe 
trading  aa  hereinbefore  set  forth  as  copart-  money  to  Eather  S.  Buchanan.  It  waa  to 
ners,  under  tbe  firm  name  of  S.  Smith  k  be  for  her  aa  the  repreaeatative  of  the  next 
Buchanan,  assigned "  to  assignees  for  the  of  kin  of  the  original  sufferers, 
benefit  of  their  creditors.  Thus  the  court  Congiesa  could,  of  course,  have  given  this 
asMumcd  that  the  firm  consisted  of  the  same  fund  to  anyone  it  chose,  as  it  waa  a  caxc 
raenibers  in  1798  and  in  1S20,  and  that  Wil-  of  gratui^,  in  any  event;  but  the  question 
liam  B.  Buchanan  was  the  survivor.  Tbia  i»  ia,  What  did  Congreaa,  in  fact,  mean  when 
clearly  a  mistake.  William  B.  Buchanan  it  made  the  appropriation  in  the  act  ol 
was  born  In  1TB6,  and  waa  then,  at  the  time  1899!  and  that  meaning,  we  feel  convinced, 
of  these  captures,  but  three  years  old,  and  was  as  we  have  already  stated. 
was  not  a  member  of  the  firm  at  that  time,  The  cases  of  United  State*  v.  Jordan,  113 
aa  the  btate  court  finds.  But  clearly  the  U.  S.  418,  28  L,  ed.  1013,  G  Sup.  Ct.  Kcp. 
court  of  claims  had  reference  to  the  firm  as  585:  Unittd  Ulalea  v.  iVice,  116  U.  S.  43, 
it  was  composed  when  tbe  losses  occurred,  29  L.  ed.  G4I,  6  Sup.  Ct.  Rep.  235,  lol 
whoever  in  fkct  were  then  the  members  of  United  Stale*  v.  Louiaville  Sinking  Fund 
tbut  tin-i.  ConiTS.  169  U.  S.  2*9,  42  L.  ed.  735,  18  Sup. 
There  is  nothing  in  its  re^rt  which  would  Ct.  Rep.  358,  are  not  in  conflict  with  thii 
show  that  it  regurded  William  B.  Buchanan  result.  In  those  cases  the  *appr(niriiition[9fll 
us  one  of  tbe  original  suQ'erers  be(^a\ise  of  was  to  tbe  party  named  in  the  act,  and  a 
hip  beinf;  a.  member  of  the  firm  of  18IS,  of  specific  sum  was  directed  to  be  paid  to  such 
S.  Smith  k  Buchanan.  Tbe  whole  history  pnrty.  It  was  not  a  nayment  to  him  in 
of  llic  case  as  given  by  tbe  court  shows  that  trust  for  some  other  and  unidentified  meni- 
^Villiam  B.  Buchanan  was  mistakenly  sup-  bers  of  a  class  to  which  he  belonged,  hut  it 
posed  to  have  been  a  member  of  the  firm  in  was  a,  positive  and  absolute  direction  l-j 
170S,  aud  it  was  on  that  account  that  be  Congress  to  pay  to  the  individual  named  in 
wua  regarded  as  the  survivor  of  that  firm,  the  act  the  amount  stated  therein.  In  such 
Wliate\-er  equity  the  parties  might  claim  on  cases  there  is  no  subject  for  identification 
account  of  William  o.  Buchanan  becoming  of  the  members  of  any  class  and  no  occa- 
a  member  of  the  firm  in  181S,  it  ia  plain  sion  for  tbe  further  action  of  anyone  be- 
that  those  equities  were  not  tvga.iAoi  or  fore  payment  is  to  be  made, 
known  or  supposed  to  exist  by  the  oourt  of  In  the  case  at  bar,  it  ia  clear  that  the 
claims.  party  named  in  tbe  appropriation  was  not 
[886]  'Taking  this  report  of  the  court  of  claims,  entitled  to  the  money  absolutely  as  her  own. 
it  sccmH  to  ua  evident  that  tbe  appropiia-  It  wna  an  appropriation  to  her  for  the  bene- 
tions  for  the  payment  of  the  claims  made  fit  of  others,  herself  included,  and  those 
by  the  act  of  1899  (30  SUt.  at  L.  1194,  others  were  identified  only  as  a  class,  and 
11Q5,  ch:ip.  426)  proceeded  upon  the  report  that  class  was  intended  as  the  nevt  of  kin 
made  by  that  court  to  Congress  in  these  of  tbe  firm  of  S.  Smith  t  Buchanan  as  it 
eases,  and  that  the  language  of  that  act,  in  existed  in  1798. 

the    case    of    tbe    ship    Jane,    to    "  Esther  Having  obtained  payment  of  the  sum  ap- 

S.    Buchanan,   Administratrix,    representing  piupriated    by    Congress,    the    plaintiff    in 

Smith  &  Buchanaji,  911,SS0.21."  and  in  the  error,  Esther  8.  Buchanan,  came  into  a  court 

case  of  the  ahip  Patapsco,  "  Esther  8.  Bu-  of  equity  and  asked  to  have  the  fund  di«- 

chanan,  admiuistratrix  of  the  estate  of  Wil-  tribiited  under  its  authori^.    She  stated  all 

liam  B,   Buchanan,  who  was  the  surviving  the  facta,  and   while  claiming  the  right  ta 

partner  of  S.  Smith  k  Buchanan,  deceased,  ahare  in   the  distribution  of  the  money  in 

$25.0SA,  the  value  of  the  cargo  shipped  by  her  character  as  one  of  the  next  of  kin  of 

said  firm,"  when  taken  in  connection  with  William    B,    Buchanan, -yet   she   atlll   sub- 

the  other  facts  as  to  the  firm  of  1798,  shows  mitted  the  whole  question  as  to  the  proper 

that  the  appropriation  waa  intended  for  the  distribution   to   the   court.     The   court  had 

administratrix  of  the  survivor  of  the  orig-  jurisdiction    to    determine    u    to    the    real 

innl  firm  existing  iu  1798,  at  tbe  Ume  the  meaning  and  the  proper  constnicUon  of  the 

lo-ises  occurred,  and  that  the  next  of  kin  of  "='  "'   (ingress,   and   the  highest  court  rf 

tbe  members  of  that  firm  at  that  Ume  weri  that  state,  upon  appeal  from  the  trial  comt 

in  reality  the  parUea  intended  Iw  Congress  ^«»  *>«"  in  aubatance  that  it  «pP<«n  that 

to  receive  its  gratuity.     It  was  not  within  t^"«  «"/  .''"t  **o  ^^'T^"*''^''*  A™.^ 

the  intention  of  Congreaa  to  determine  by  "98,   and   it  accordingly   decided   that  tht 

the   appropriation  who  those   persons  wer«,  '"tent  of  Congreaa  waa  clearly  to  make  tbs 

but  the  appropriation  was  to  Esther  8.  Bu-  gi"  to  the  next  of  km  of  the  memben  of 

cbanan  as  a  representative  of  the  class;  in  the  firm  in  1798,  which  would  result  in  giv- 

other  words,  the  representative  of  the  next  iog  one  half  to  the  next  of  kin  of  8.  Smith 

of   kin    of   the    original    sufferers,   without  and  the  other  one  half  to  the  next  of  kin  of 

therein  determining  who  they  were.    The  in-  .fames  A.  Buchanan,  among  whom  are  found 

tent  of  Congreaa  to  make  the   payment  in  ICsther  S.  Buchanan  and  her  brother,  Wil- 

each  case  to  the  representative  of  those  who  'on  C.   Buchanan. 
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next  of  kin  of  the  original  sufferers.        We  nrc  no  error  in  the  ieorte  of  tht  Mm- 
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land  Court  of  Appeals,  and  it  is,  for  the 
reasons  stated,  af/Umed. 


«]  •JOHNSON  BLACKFEATHER,  the  Princi- 
pal Chief  of  the  Shawnee  Tribe  of  Indians, 
etc.,  Appt,, 

V, 

UNITED  STATES. 
(See  S.  C.  Reporter's  ed.  868-879.) 

Jurisdiction  of  court  of  claims — rights  of 
individuai  Shaumee  Indians. 

JniisdictlOD  over  the  claims  of  IndividaaJ  mem- 
bers of  the  Shawnee  tribe  of  Indians  was  not 
Included  in  the  grant  of  Jurisdiction  to  the 
court  of  claims  by  the  act  of  October  1,  1890 
(26  Stat,  at  L.  636,  chap.  1249),  to  hear  and 
determine  the  rights  of  the  Shawnee  Indians 
to  moneys,  lands,  and  rights  which  may  be 
due  to  "the  said  Shawnees**  under  the  treaty 
of  July  19,  1866  (14  Stat,  at  L.  803),  be- 
tween the  United  States  and  the  Cherokee 
Nation,  aod  under  articles  of  agreement  be- 
tween such  nation  and  the  Shawnees,  Dela- 
wares,  and  Cherokee  frcedmen,  and  to  moneys 
due  from  the  United  States  **to  said  tribes  In 
reimbursement  of  their  tribal  fund  for  money 
wrongfully  diverted  therefrom  ;"  nor  was  such 
Jurisdiction  conferred  by  the  act  of  July  6, 
1892  (27  Stat,  at  L.  86,  chap.  151),  enlarg- 
ing the  scope  of  the  earlier  act  so  as  to  in- 
clude all  claims  of  "the  Shawnee  tribe  or 
band  .  .  .  arising  out  of  treaty  relations 
with  the  United  States,  rights  growing  out  of 
such  treaties,  and  from  contracts,  expressed 
or  Implied,  under  such  treaties.** 

[No.  276.] 

Submitted  April  28,  190S,    Decided  June  1, 

190S. 

APPEAL  from  the  Court  of  Claims  to  re- 
view a  judgment  sustaining  a  demurrer 
to  a  petition  by  a  Shawnee  Indian  to  recover 
a  sum  of  money  from  the  United  States.  Af- 
firmed. 

See  same  case  below,  37  Ct.  CI.  233. 

Statement  by  Mr.  Justice  Peokham: 
The  petitioner  filed  his  amended  petition 
in  the  court  of  claims  in  August,  1892,  in 
which  he  asked  to  recover  from  the  United 
States  over  five  hundred  and  thirty  thou- 
and  dollars  on  the  grounds  therein  set  forth. 
There  was  a  demurrer  to  the  amended  peti- 
tion, by  the  United  States,  on  tlie  ground 
that  it  did  not  allege  facts  sufficient  to  con- 
stitute a  cause  of  action.  The  demurrer 
was  sustained,  and  the  plaintiff  has  ap- 
pealed to  this  court. 

In  his  petition  the  petitioner  represents 
himself  as  a  Shawnee  Indian  by  blood  and 
descent,  a  member  and  the  principal  chief 
of  the  Shawnee  Tribe  or  Nation,  and  resid- 
ing in  tlie  Indian  territory.     He  states  that 

Note. — On  suits  by  /ndicmjt— see  note  to  Mis- 
•ourl  P.  R.  Co.  V.  Cullers  (Tex.)  13  L.  B.  A. 
642. 

On  Indians  and  Indian  tribes  ycnemlly — see 
note  to  Worcester  v.  GeorRla,  8  L.  ed.  U.  S.  483. 
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he  brings  suit  in  the  court  of  claims  as  such 
principal  chief  of  such  Shawnee  Tribe  or 
Nation  under  the  provisions  of  two  acts  ctf 
Congress,  the  first  of  which  is  entitled  "Aa 
Act  to  Refer  to  the  Court  of  Claims  Certain 
Claims  of  the  Shawnee  and  Delaware  In- 
dians and  the  Freedmen  of  the  Cherokee  Na- 
tion, and  for  Other  Purposes,"  approved 
October  I,  1890  (26  Stat,  at  L.  636,  chap. 
1249 ) ,  and  the  second  entitled  ''An  Act  Sup- 
plementary*and  Amendatory  to  an  Act  Enti-[869] 
tied  'An  Act  to  Refer  to  the  Court  of  Claims 
Certain  Claims  of  the  Shawnee  and  Delaware 
Indians  and  the  Freedmen  of  the  Cherokee 
Nation,  and  for  Other  Purposes/  Approved 
October  1,  1890,  Approved  July  6,  1892" 
(27  Stat,  at  L.  86,  chap.  151).  These  acts 
are  set  out  in  the  margin.f 

*The  petitioner  asks  to  recover  and  collect  [3 70 J 
from  the  United  States  the  several  amounts 

tAct  of  1890  (26  Stat,  at  L.  636,  chap.  1249). 

Be  it  enacted  by  the  Senate  and  House  of 
Representatives  of  the  United  Btates  of  America 
in  CoHifress  assembled.  That  full  Jurisdiction  It 
hereby  conferred  upon  the  court  of  claims,  sub- 
ject to  an  appeal  to  the  Supreme  Court  of  the 
United  States  as  in  other  cases,  to  hear  and  de- 
termine what  are  the  Just  rights  In  law  or  in 
equity  of  the  Shawnee  and  Delaware  Indians, 
who  are  settled  and  Incorporated  Into  the  Cher- 
okee Nation,  Indian  territory,  esst  of  nlnety>slx 
degrees  west  longitude,  under  the  provisions  of 
article  fifteen  of  t^e  treaty  of  July  nineteenth, 
eighteen  hundred  and  slzty-slx.  made  by  and  be- 
tween the  United  States  and  the  Cherokee  Na- 
tion, and  articles  of  agreement  made  by  and 
between  the  Cherokee  Nation  and  the  Shawnee 
Indians,  June  seventh,  eighteen  hundred  and 
sixty -nine,  approved  by  the  President  June 
ninth,  eighteen  hundred  and  sixty-nine,  and  ar- 
ticles of  agreement  made  with  the  Delaware  In- 
dians April  eighth,  eighteen  hundred  and  sixty- 
seven  ;  and  also  of  the  Cherokee  freedmen,  who 
are  settled  and  located  In  the  Cherokee  Nation, 
uoder  the  provisions  and  stipulations  of  article 
nine  of  the  aforesaid  treaty  of  eighteen  hundred 
and  slxty-slx,  In  respect  to  the  subject-matter 
herein  provided  for. 

Sec.  2.  That  the  said  Shawnees.  Delaware!, 
and  freedmen  shall  have  a  right,  either  sep- 
arately or  Jointly,  to  begin  and  prosecute  a  suit 
or  suits  against  the  Cherokee  Nation  and  the 
United  States  government  to  recover  from  the 
Cherokee  Nation  all  moneys  due,  either  In  law 
01  equity,  and  unpaid  to  the  said  Shawnees, 
l>elaware8,  or  freedmen,  which  the  Cherokee 
Nation  have  before  paid  out.  or  may  hereafter 
pay,  per  capita.  In  the  Cherokee  Nation,  and 
which  was,  or  may  be,  refused  or  neglected  to 
be  paid  to  the  said  Shawnees,  Delawares,  or 
freedmen  by  the  Cherokee  Nation  out  of  any 
moneys  or  funds  which  have  or  may  be  paid 
Into  the  treasury  of,  or  In  any  way  have  come, 
or  may  come.  Into  the  possession  of,  the  Chero- 
kee Nation,  Indian  territory,  derived  from  the 
sale,  leasing,  or  rent  for  grazing  purposes  on 
Cherokee  londs  west  of  nlnety-slx  degrees  west 
longitude,  and  which  have  been,  or  may  be,  ap- 
propriated a*nd  directed  to  be  paid  out  per  capita 
by  the  acts  passed  by  the  Cherokee  Council,  and 
for  all  moneys,  lands,  and  rights  which  shall 
appear  to  be  due  to  the  said  Shawnees,  Dela- 
wares, or  freedmen  under  the  provisions  of  the 
aforesaid  articles  of  treaty  and  articles  of 
agreement. 

Sec.  3.  That  the  said  suit  or  suits 
may  be  brought  In  the  name  of  the  prin- 
cipal chief  or  chiefs  of  the  said  Shaw- 
nee    and     Delaware     Indians,     and     for     the 
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of  money  thereafter  set  out  at  length  in  pay- 
ment for  the  destruction,  loss,  forcible  tak- 
ing, carrying,  and  driving  away  of  live  stock, 
farm  products,  household  goods,  money,  and 
other  personal  property  oi  divers  descrip- 
tions and  kinds  belonging  to,  owned,  and  pos- 
sessed by,  and  the  i>roperty  of,  the  said  Shaw- 
nee Indians,  by  white  and  United  States  citi- 
zens and  soldiers,  in  the  state  of  Kansas  and 
the  Indian  territory,  at  divers  times  and 
places  in  the  year  1861,  and  all  the  time  up 
to  and  including  the  year  1866.  Reference 
is  then  made  to  a  schedule  which  is  made 
part  of  the  petition,  and  in  which  appear  the 
names  of  between  three  and  four  hundred  In- 
dians, and  the  schedule  gives  their  individual 
claims,  varying  in  amounts  from  as  high  as 
$7,000  down  to  $75,  and  aggregating  $530,- 
045.14. 

It  is  contended  that  the  claims  arise  out  of 
treaty  relations  with  the  United  States  (men- 
tioned in  the  foregoing  acts  of  Congress), 
[871]  ^particularly  artcles  11  and  14  of  the  treaty 
of  May  10,  1854  (10  Stat,  at  L.  1053,  1057), 
between  the  United  States  and  the  Indians, 
and  also  out  of  §§  2154  and  2155  of  the  Re- 
vised Statutes  of  the  United  States.  The 
articles  of  the  treaty  are  as  follows : 

^'Article  11.  It  being  represented  that  many 
of  tlie  Shawnees  have  sustained  damage  in 
the  loss  and  destruction  of  their  crops,  stock, 
and  otlier  property,  and  otherwise,  by  rea- 
son of  the  great  emigration  which  has  for 
several  years  passed  through  their  country, 
and  of  other  causes,  in  violation,  as  they  al- 
lege, of  guarantees  made  for  their  protection 


by  the  United  States,  it  is  agreed  that  there 
shall  be  paid  in  consideration  thereof,  to  the 
Shawnees,  the  sum  of  twenty-seven  thousand 
dollars,  which  shall  be  taken  and  considered 
in  full  satisfaction,  not  only  of  such  claim, 
but  of  ail  others  of  what  kind  soever,  and  in 
release  of  all  demands  and  stipulations  aris- 
ing under  former  treaties,  with  the  exception 
of  the  perpetual  annuities,  anoounting  to 
three  thousand  dollars,  hereinbefore  named 
and  which*are  set  apart  and  appropriated  in [371 
the  third  article  hereof.  All  Bnawnees  who 
have  sustained  damage  by  the  emigration  of 
citizens  of  the  United  States,  or  by  other 
acts  of  such  citizens,  shall,  within  six  months 
after  the  ratification  of  this  treaty,  file  their 
claims  for  such  damages  with  the  Shawnee 
agent,  to  be  submitted  by  him  to  the  Shaw- 
nee council,  for  their  action  and  decision,  and 
the  amount  in  each  case  approved  shall  be 
paid  by  said  agent:  Provided,  The  whole 
amount  of  claims  thus  approved  shall  not  ex- 
ceed the  said  sum  stipulated  for  in  this  arti- 
cle. And  provided,  That  if  such  amount 
shall  exceed  that  sum,  then  a  reduction  shall 
be  made  pro  rata  from  each  claim  until  the 
aggregate  is  lowered  to  that  amount.  If  leas 
than  that  amount  be  adjudged  to  be  due,  the 
residue,  it  is  asreed,  snail  be  appropriated 
as  the  council  snail  direct." 

''Article  14.  The  Shawnees  acknowledge 
their  dependence  on  the  government  of  the 
United  States,  and  invoke  its  protection  and 
care.  They  will  abstain  from  the  commis- 
sion of  depredations  and  comply,  as  far  as 
they  are  able,  with  the  laws  in  such  cases 


freedmen,  and  in  their  behalf  and  for  their 
use  In  the  name  of  some  person  as  their  trustee, 
to  be  selected  by  them  with  the  approval  of  the 
Secretary  of  the  Interior.  And  the  exercise  of 
such  Jurisdiction  shall  not  be  bari*ed  by  any 
lapse  of  time  heretofore,  nor  shall  the  rights  of 
such  Indians  be  Impaired  by  any  acts  passed 
and  approved  by  the  Cherokee  National  Council. 
Suits  may  be  instituted  within  twelve  months 
after  the  passage  of  this  act,  and  the  law  and 
practice  and  rules  of  procedure  In  such  courts 
shall  be  the  practice  and  law  In  these  cases; 
and  copies  of  the  petitions  filed  in  the  case  at 
the  commencement  of  the  suit  shall  be  served 
upon  the  Attorney  General  of  the  United  States, 
and  on  the  principal  chief  of  the  Cherokee  Na- 
tion, by  the  marshal  of  the  district  court  for 
the  Indian  territory ;  and  that  the  costs  of  the 
said  suits  shall  be  apportioned  between  the 
United  States  and  the  other  parties  to  such 
suits  as  to  said  court,  law  and  equity  shall  re- 
quire. The  Attorney  General  shall  designate 
and  appoint  from  the  Department  of  Justice  a 
person  who  is  competent  to  defend  the  paid 
Cherokee  Nation  and  the  United  States.  And 
the  said  Shawnees,  Delawares,  and  freedmen 
may  be  represented  by  attorneys  and  counsel. 
And  the  court  is  hereby  authorlz^  to  decree 
the  amount  of  compensation  of  such  attorneys, 
and  counsel  fees,  not  to  exceed  ten  per  centum 
of  the  amount  recovered,  and  order  the  same  to 
be  paid  to  the  attorneys  and  counsel  of  the 
■aid  Shawnees,  Delawarea  and  freedraen ;  and 
all  Judgments  for  any  sum  or  sums  of  moneys 
which  may  be  ordered  or  decreed  by  such  court 
in  favor  of  the  Shawnees,  Delawares.  or  freed- 
men, and  against  the  Cherokee  Nation,  shall  be 
enforced  by  the  said  court  or  courts  against  the 
said  Cherokee  Nation  by  execution,  mandamus, 
llOO 


or  in  any  other  way  which  the  snid  court  may 
see  fit. 

Sec.  4.  That  the  said  Shawnee  Indians  are 
hereby  authorized  and  empowered  to  bring  and 
begin  a  suit  in  law  or  equity  against  the  United 
States  government  in  the  court  of  claims,  to 
recover  and  collect  from  the  United  States  gov- 
ernment any  amount  of  money  that  in  law  or 
equity  is  due  from  the  United  States  to  said 
tribes  in  reimbursement  of  their  tribal  fund  for 
money  wrongfully  diverted  therefrom.  Tlie 
right  to  appeal,  Jurisdiction  of  the  court, 
process,  procedure,  and  proceedings  in  the  salt 
here  provided  for  shall  be  as  provided  for  la 
sections  one,  two,  and  three  of  this  act. 

Act  of  1892  (27  Stat,  at  L.  86,  chap.  161). 

Be  it  enacted  hy  the  Benatt  and  Houee  of 
Hepresentativee  of  the  United  Btaice  of  America 
in  Congreaa  waembled.  That  the  Shawnee  tribe 
or  band  of  Indians,  whose  claims  and  demands 
against  the  Cherokee  Nation  and  the  United 
States  were  referred  to  the  United  States  court 
of  claims  for  adjudication  under  the  act  of 
Congress  passed  and  approved  October  first; 
eighteen  hundred  and  ninety,  entitled  *'An  Act 
to  Refer  to  the  Court  of  Claims  Certain  Claims 
of  the  Shawnee  and  Delaware  Indians  and  thi 
Freedmen  of  the  Cherokee  Nation,  and  for  Other 
Purposes,"  shall  present  to  the  said  court  all 
their  claims  against  the  United  States  and  the 
Cherokee  Nation,  or  against  either  or  both  of 
them,  of  every  description  whatsoever,  arising 
out  of  treaty  relations  with  the  United  Statea 
rights  growing  out  of  such  treaties,  and  froa 
contracts,  expressed  or  implied,  under  sudi 
treaties,  made  and  entered  into  by  and  between 
the  said  Shawnees  and  Cherokees.  and  between 
them,  or  either  oX  them,  and  the  United  States 
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made  and  provided,  as  they  will  expect  to  be 
protected  and  to  have  their  rights  vindi- 
cated." 

Section  2154  of  the  Revised  Statutes,  which 
is  part  of  the  act  of  June  30,  1834  (4  Stat 
at  L.  731,  chap.  161),  reaxis  as  follows: 

"Sec.  2154.  Whenever,  in  the  commission, 
by  a  white  person,  of  any  crime,  offense,  or 
misdemeanor,  within  the  Indian  country,  the 
property  of  any  friendly  Indian  is  taken,  in- 
jured, or  destroyed,  and  a  conviction  is  had 
for  such  crime,  offense,  or  misdemeanor,  the 
person  so  convicted  shall  be  sentenced  to  pay 
such  friendly  Indian  to  whom  the  property 
may  belong,  or  whose  person  may  be  injured, 
a  sum  equal  to  twice  the  just  value  of  the 
property  so  taken,  injured,  or  destroyed." 

Section  2155  of  the  Revised  Statutes,  which 
is  also  part  of  the  act  of  June  30,  1834  (4 
Stat,  at  L.  731,  chap.  161),  reads  as  follows: 

"Sec.  2155.  If  such  offender  shall  be  un- 
able to  pay  a  sum  at  least  equal  to  the  just 
value  or  amount,  whatever  such  payment 
shall  fall  short  of  the  same  shall  be  paid  out 
of  the  Treasury  of  the  United  States.  If 
such  offender  cannot  be  apprehended  and 
brought  to  trial,  the  amount  of  such  prop- 
erty shall  be  paid  out  of  the  Treasury.  But 
Inolndian  shall  be  entitled  to  any  ^payment 
out  of  the  Treasury  of  the  United  States  for 
any  such  property  if  he,  or  any  of  the  nation 
to  which  he  belongs,  have  sought  private  re- 
venge, or  have  attempted  to  obtain  satisfac- 
tion by  any  force  or  violence." 

It  is  also  stated  that,  at  the  time  the  prop- 
erty was  taken,  the  Indians  were  in  amity 
vrith,  and  had  always  been  loyal  to,  the 
United  States.  Judgment  was  asked  in  favor 
of  the  Indians  mentioned  for  the  respective 
sums  set  opposite  their  names,  and  that  10 
per  centum  of  the  amount  might  he  allowed 
the  attorneys  for  their  serxices. 


Messrs.  John  C.  Chaney  and  Alphonso 

submitted  the  cause  for  appellant. 
Assistant   Attorney    General   Pradt    and 
Mr.   William  H.   Button   submitted   the 
cause  for  appellee. 

Mr.  Justice  Peekham,  after  making  the 
foregoing  statement  of  facts,  delivered  the 
opinion  of  the  court: 

The  duty  of  this  court  is  simply  to  con- 
strue the  acts  of  Congress  of  1890  and  1802. 
The  court  of  claims  has  no  jurisdiction  of 
the  subject-matter  of  this  petition,  unless  it 
Is  conferred  by  one  or  the  other  of  the  above 
acts.  The  moral  obligations  of  the  govern- 
ment toward  the  Indians,  whatever  they  may 
be,  are  for  Congress  aJone  to  recognize,  and 
the  courts  can  exercise  only  such  jurisdiction 
over  the  subject  as  Congress  may  confer  upon 
them. 

Upon  examination  of  the  act  of  1890,  it 
appears  that  jurisdiction  is  conferred  upon 
the  court  of  claims  to  hear  and  determine 
what  are  the  just  rights  in  law  or  in  equity 
of  the  Shawnee  and  Delaware  Indians,  who 
are  settled  and  incorporated  into  the  Chero- 
kee Nation,  under  the  provisions  of  article 
16  of  the  treaty  of  1866  ( 14  Stat  at  L.  803) 
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between  the  United  States  and  the  Cherokee 
Nation,  and  also  under  articles  of  agree- 
ment between  the  Cherokee  Nation  and 
the  Shawnee  Indians,  made  June  7,  1869, 
and  articles  of  agreement  made  with  the  Del- 
aware Indians,  April  8,  1867,  and  also  of  the 
C*herokoe  freedmcn  settled,  etc.,  under  provi- 
sions of  article  9  of  the  treaty  of  1866. 

*The  language  of  the  1st  section,  in  our[3741 
opinion,  ocmfers  jurisdiction  upon  the  court 
of  claims  to  hear  and  determine  the  rights 
in  law  or  equity  of  the  tribes  of  the  Shaw- 
nee or  Delaware  Indians,  arising  out  of  the 
subject-matter  provided  for  in  the  subsequent 
parts  of  the  act,  and  there  is  no  grant  of 
jurisdiction  to  hear  or  determine  the  rights 
of  individual  members  of  those  tribes.  It  is 
true  the  statute  speaks  of  tlie  Shawnee  and 
Delaware  Indians,  but  the  words  "Shawnee 
and  Delaware  Indians"  mean  the  tribes,  and 
not  individual  members  of  those  tribes  of 
Indians.  The  rights  must  bo  those  which 
arise  out  of  the  subject-matter  which  is  re- 
ferred to  in  §§  2,  3,  and  4  of  the  act.  This 
is  stated  in  teims  in  the  1st  section.  The 
subsequent  sections  of  the  act  show,  as  we 
think,  that  Indian  tribes,  and  not  individual 
members  thereof,  are  intended.  And  no  ju- 
risdiction is  granted  to  hear  claims  such  as 
are  included  in  this  case,  whether  they  arc 
made  by  tribe**  or  by  individual  members  of 
a  tribe. 

The  2d  section  permits  a  suit  against  the 
Chorokee  Nation  and  the  United  States  gov- 
ernment to  recover  from  the  Cherokee  Na- 
tion moneys  due  and  unpaid  to  the  Shaw- 
nees,  etc.,  which  the  Cherokee  Nation  have 
l)efore  paid  out,  or  may  hereafter  pay  per 
capita  in  the  Cherokee  Nation,  and  which  the 
Clierokee  Nation  had  refused  or  neglected  to 
pay  to  the  other  Indians.  Tlie  suits  are  in 
reality  against  tlie  Cherokee  Nation,  and  the 
recovery  is  from  that  nation.  The  separate 
or  joint  suit  mentioned  in  this  section  is  a 
separate  or  joint  suit  of  the  tribes  and  of  the 
f  rccdmen,  and  not  of  the  individual  members 
thereof.  In  eithei*  event,  it  does  not  include 
such  a  case  as  this. 

Section  3  permits  the  bringing  of  the  said 
suit  or  suit»"  in  the  name  of  the  principal 
chief  or  chiefs  of  the  said  Shawnee  and  Dela- 
ware Indians,  and  for  the  freedmen,  in  their 
behalf  and  for  their  use,  in  the  name  of  some 
person  as  their  trustee,  to  be  selected  by  them 
with  the  approval  of  the  Secretaiy  of  the  In- 
terior. The  exercise  of  this  jurisdiction  is 
not  to  be  barred  by  any  lapse  of  time  hereto- 
fore, nor  are  the  rights  of  the  Indians  to  be 
impaired  by  any  acts  passed  and  approved 
by  the  Cherokee  National  Council.  The  right 
given  by  the  3d  section  is  to  commence  a 
suit  or  suits  H'hich  had  already  *been  spoken [376] 
of  in  the  2d  section  of  the  act  The  2d 
section  gave  no  right  to  commence  this  suit, 
as  we  have  seen.  Neither  section  includes 
the  rights  of  individual  Indians. 

A  perusal  of  §  4  shows  that  the  right  to 
bring  a  suit  against  the  United  States,  there- 
in provided  for,  was  limited  to  the  purpose 
of  collecting  from  the  United  States  govern- 
ment any  amount  of  money  that  in  law  or 
equity  may  be  due  from  the  United  States 
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"to  said   triba   in   rrimburMinent  of   their  is  seen,  not  decided  in  tTie  above  ckm,  yet  tbt 

trib&l  fund  tor  mooej  wrongfully  dtvertod  expreaBion  oontoined   in  the  opinion   abowa 

thercdrom."      We  tbink  th&t  individual  In-  tbe  court  wiu  not  prepared  to  nold  thftt  Um 

dians   had   no   right  to  commence   such   an  acta  embraced  claims  of  individual  Indiana, 
action  aa  thia  under  tlie  oct  of  1B90,  even        As  these  statute*  extend  the  jurisdiction  of 

though  It  be  assumed  that  the  tribe  bad  such  tbe  court  of  clalma  and  permit  tbe  gOTcm' 

right  under  that  act  for  the  recovery  of  the  ment  to  be  sued  for  causes  of  action  therein 

value   of    property    taken    from    the    tribe,  referred  to,  the  grant  of  jurisdiction  mutt 

Buch  a  suit  aa  tha  one  before  iii  is  plainly  ^  shown  clearly  to  cover  the  case  before  n«, 

not  included  in  th«  gnwt  of  jurisdiction  in  ="<*   '*  '*■   ^o   ""*>   '*■  ^"  ■">*   *«   implied, 

this  gectiofl.  Statutes  of  thia  nature  extending  the  right 

Hy  the  act  of  1892,  it  ia  provided  that  "the  *«.»"«   the   governinent    will    generally   be 

Shawnee  tribe  or  band   of   Indians,   whose  strictly  construed^    We  concijr  with  the  f.^ 
claims  and   demands   against  tbe  Cherokee     ""'"K  'T'."'*'  ^  *'"^'^= ''■'".■  "".t""^ 

M„.-  J  iu    II    i  JO.  .  .       J  'I  the  opinion  delivered  by  him  in  this  caaa 

Nation  and  the  United  SUt«  were  referred  ^^  y,^  J^^^^  of  claims :       ' 
to  the  United  SUtee  court  of  claims  for  ad-        "The  act  of  1892  seems  to  have  been  en- 

judication     (under  the  act  of  1890),  "shaJl  arted  for  the  purpose  of  enlarging  the  scope 

present   to  the  aaid  court  all   their  claims  of   t!ie  right  pven  under   the  act  of    181)0. 

against  the  United  States  and  the  Cherokee  But  is  it  suniciently  broad  to  embrucc  tha 

Nation,"  et«.  individual   right  of  each    Indian    who   may 

The  result  is  that  this  act  does  not  grant  have  suffered  a  depredation  at  tJie  bunds  of 

Jurisdiction  to  the  court  of  claims  to  liear  th^j«rsonH  alleged? 

and  decide  the  questions  arising  under  thia        "^e  statute  [1800]  is  entitlnl  'An  Act  t« 

petition.      The   grant  of  jurisdiction  is  to  Refer  to  the  Court  of  Claims  Cc^rtnin  Cbiiini 

hear  and   determinp   all   the   claims   of  tbe  of  tbe  Sliawnee  and   Delaware   Tndi.tna  and 

Shawnee  tribe  or  band  of  Indians.  the  Fieedmen  of  tbe  Cherokee  Nnlinn,  and 

The  claims  are  those  of  a  tribe  or  band,  'or  Other  Purposes,'  and  provides,   id   sub- 

and  not  those  of  the  individual  members  of  stance,  that  they  shall  present  to  the  'wiidtST 

the  Shawnee  tribe  or  band.      The  reference  *^"''*   '"  ^^^''  ^'"""s   a>piinst   the   L'liil.'il 

in  the  act  of  1802  shows  that  Congreas  as-  ^^^  »'"'  ""'  Cherokee  NaUon,  or  agtumt 

sumed  that,  whatever  their  nature,   it  was  "^^'^^  "'"  '*"*  °'  **"""'  *>*  ""y  description 

the  claims  of  the  Shawnee  tribe  or  band  that  whatsoever,  arising  out  of  treaty   relations 

had  been  referred  to  tlie  court  of  claims  for  *'*''  *''«  UniUd  States,  rights  growing  out 

adjudicaUon   by   the  act  of    1880.   and   not  "'   """^^    treaties,    and    from    contracts.  «■ 

claims  of   the   individual   members  thereof.  V^^«<i  or  implied,  under  such  treaties,  rnftde 

The  act  of  1892  enlarges  the  scope  of  the  act  "»''  entered   into  by  and   between   the  suiil 

of   1800  so  as  to  include  all  claims  of  the  Shawnees  and  Chorokrcs,  and  between  them, 

tribe  or  band,  instead  of  claims  of  the  nature  '"'*'?*■''  ."'"'*"'"'  »■"'',  Lhe  United  Slates. 

provided  for  in  H  2,  3,  and  4  of  the  act  of  .^"^he  right  to  sue    by  the  phraseology  rf 

1890,   but  the  claims  must  be  claims  of  •  '>''«  .«*'^^"tf  H  I"   V^'  '^1^°"   "'   '"^^'^ 

band,  and  not  of  an  individual.  growing  out  of  treaties,  and   for  contracU, 

Th»eacU  have  been  before  this  court  on  a  expressed   or  implied,   under   treotiea  mad. 

previous  occasion  '"^  entered  into  by  and   between   the  said 

[S76]     'In  Pnited  Slote.  r.  Blackfealher,  155  U.  Shawnee,  Cherokees   and  the  United  StaWs. 

S.   180,   194,  39  L.  ed.   lU,   IIB.  15  Sup.  Ct.  ^'"*  '^**J"^  that  thore  has  beon  a  tro.ny. 

Rep.  M,  70,  Mr.  Justice  Brown,  speaking  for  ?  ~"J,"^'  f^P'^T*.?'  '^S-'*^;  ^^^"T'  *'* 

the  court,  Midi  ^      **  ^u'*^^^"^  .f"''   ^^   individual   Indmns 

I'vvh-iJn,^^^^.-,.!^     _       1    kv—i-  "■ho,  through  the  mednim  of  the  prinriiml 

vVhile  there  may  be  a  mora]  obligation  on      .  .  i  "  ..       ,.  i"^.       .' 

ft.  p.rt  of  ft.  go..rnm.„t  to  nlmbo,..  ft.  ''if';  "•  "^  P™f"""S  ''»  '?'?'"■„ 

to  h...  W„  mU.  tor  ft.l  p...po.,  (Act  of  '"V"'   ">"'    "»    Sl,.w,o»   „t„„,vWj, 

oiii    it ->  kJ       __         i~.     tk  .        J      .1,  Unitad  StatM,  and  invoke  it.  protection  .ud 
247 ) ,  It  la  by  no  me&na  cl.&r  tti.t,  under  tlie  ..,,  .„     ,...., 

■rta  of   1890  and  1892,  tJle   Shawnees   were  =?""    J}"^  T""  "^^"t  from  the  comm... 

.uthori«d  to  r«»ver  knd  collect  from  tbe  "<"•  "'  depredation,  and  oomply,  as  far  u 

government   any   other   moneys   than   those  ""'J  are  able,  with  the   laws  in  auch  cai« 

which  they  claimed  in  their  tribal  relation  ""'^1?"?  ^T^'  V"     IZ  r''L,"iSr' '"« 

or  capacitV.      The  money  in  question  is  not  P^ifi*^    "^  *"   "''^  ^^'^^   ^«^}f.  :""^' 

,!,.„  th-  trih-  u  »„^h   h,.t  t«  rirtain  inrliviH.  '^^ted.'     DocB  this  phraseology  eatabliah  con- 


i,«I   ornl 
frnuded. 


_  such,  but  to  certain  Individ-  l''*^   ,  °™"  **>'"  phraseology  eatabliah  con- 

.^.,   who  claim  to   have   been   de-  t"^"fl  or  treaty  relations,  haviag  the  «^ 

But   whether   this  be  so  or  not,  '"l^  of  contracts,   with  eaeh   individual  la- 

there   is   nothing  in  the  record  to  indicate  dian   composing   the    Shawnee    tribeT     Or, 

how  much  of  this  money  was  embeziled  by  rather,  is  it  not  a  general  clause,  limiUd  la   . 

the  guardians  created  by  the  Indian  council,  its  effect  to  the  parties  to  the  treaty,  to  wit, 

and  how  much  by  the  Indian  superintendent,  the  United  States  on  one  side  ajid  the  Shaw- 

so  that  there  ia  in  reali^  no  basis  for  a  de-  nee  tribe  upon  the  otherr 

cree  in  their  favor.*'  "The   plaintilT,  by  tbe  allegations  of  tha 

Whila  Uie  question  in  iaaue  here  was,  aa  petition,  has  asserted  an  individual  obliga- 

tiog  im  u.  I. 
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tion  existing  between  the  United  States  and 
each  of  the  claimants,  and,  in  order  to  re- 
cover, it  must  appear  that  such  a  relation 
exists. 

''The  United  States,  as  the  guardian  of  the 
Indians,  deal  with  the  nation,  tribe,  or  band, 
and  have  never,  so  far  as  is  known  to  the 
court,  entered  into  contracts,  either  ex- 
pressed or  implied,  compacts,  or  treaties 
with  individual  Indians  so  as  to  embrace 
within  the  purview  of  such  contract  or  un- 
dertaking the  personal  rights  of  individual 
Indians. 
78]  •"The  acts  of  Congress  referred  to  by  the 
allegations  of  the  petition  and  the  argument 
of  counsel  for  the  claimant  are  not  applica- 
ble to  the  claim  made  by  this  petition.  The 
condition  upon  which  remuneration  to  the 
Indian  is  to  be  made  under  9  2154,  Revised 
Statutes,  is  not  shown  to  exist  in  this  case. 
And  so  it  may  be  said  of  9  2155  of  Revised 
Statutes,  that  the  condition  ux)on  which  the 
Indian  is  entitled  to  remuneration  out  of  the 
Treasury  is  not  shown  to  exist  in  the  claims 
made  in  this  proceeding. 

"The  act  of  1892  specifies  that  the  Shaw- 
nee tribe  or  band  of  Indians,  whose  claims 
and  demands  against  the  Cherokee  Nation 
and  the  United  States  were  referred  to  the 
United  States  court  of  claims  for  adjudica- 
tion under  the  act  of  Congress  passed  and 
approved  October  1,  1890,  shall  present  to 
said  court  all  their  claims  against  the  United 
States.  The  claims  referred  to  this  court 
under  the  act  of  1890  were  the  claims  of  the 
Shawnee  tribe  or  band  of  Indians,  and  not 
the  personal  claims  of  the  individual  Indians 
belonging  to  said  tribe  or  band  of  Shawnees. 

"The  evident  object  of  the  act  of  1892  was 
to  enlarge  the  jurisdiction  of  this  court  with 
reference  to  the  same  class  of  claims  as  were 
cognizable  under  the  act  of  1890,  to  wit,  the 
claims  of  the  Shawnee  tribe  or  band  of  In- 
dians." 

We  think  it  clear  that  no  jurisdiction  over 
this  case  is  granted  by  the  language  of  the 
sections  of  the  Revised  Statutes  above  re- 
ferred to. 

We  see  nothing  in  the  act,  approved  May 
9,  1860  (12  Stat,  at  L.  15,  chap.  40),  appro- 
priating moneys  for  the  payment  of  "claims 
of  certain  members  of  the  Shawnee  tribe  of 
Indians,''  which  affects  the  conclusion  we 
have  reached  that  the  acts  of  1890  and  1892 
refer  to  tribes,  and  not  individuals.  The 
act  of  1860  appropriates,  in  terms,  money 
to  pay  claims  of  certain  members  of  the 
tribe.  It  is  apparent  that  when  Congress 
intends  to  include  individuals  as  distinct 
from  tribes,  it  does  not  speak  of  them  as 
Shawnee  Indians,  but  as  "certain  members" 
of  the  Shawnee  tribe. 

Congress  may,  of  course,  at  its  pleasure, 
still  confer  jurisdiction  upon  the  court  of 
r9]  claims  in  such  terms  as  shall,  without  Moubt, 
cover  claims  of  the  nature  set  forth  in  this 
record.  In  our  judgment  it  has  not  done 
so  as  yet.  The  judgment  of  the  Court  of 
Claims  must  he  affirmed. 
190  U.  8. 


UNITED    STATES    OF    AMERICA,    Com- 
plainant, 

STATE  OF  BnCraOAN,  Defendant. 

(See  8.  C.  Reporter's  ed.  879-406.) 

Ship  canal  surplus — state  oumership  of — 
charged  with  trust  in  favor  of  United 
States — laches. 


1.  SurplQB  moneys  over  and  above  the  cost  of 
the  ship  canal  at  Saint  Marys  Falls,  arising 
from  sales  of  the  public  lands  granted  by  the 
act  of  August  26,  1852  (10  Stat,  at  L.  35, 
chap.  92),  to  the  state  of  Michigan  In  aid  of 
Its  construction  on  a  right  of  way  therein 
granted  to  the  state  for  that  purpose,  and 
any  surplus  toils  remaining  after  the  formal 
transfer  of  such  canal  to  the  United  States, 
and  all  the  tools  and  machinery  on  band  at 
the  time  of  such  transfer,  must  be  deemed 
to  be  held  in  trust  by  the  state  for  the  United 
States,  in  view  of  the  provision  of  such  act, 
which  was  accepted  by  the  state  subject  to 
all  its  conditions,  by  Mich,  act  February  5, 
1853,  that  the  tolls  which  the  state  might 
charge  were  to  be  only  such,  after  it  was  re- 
paid for  the  cost,  as  should  be  sufficient  to 
pay  the  necessary  ex];>enses  for  the  care, 
charge,  and  repairs. 

2.  The  ownership  by  the  state  of  Michigan  of 
surplus  tolls  and  surplus  moneys  arising  from 
sales  of  public  lands  granted  by  the  act  of 
August  26,  1852  (10  Stat,  at  L.  35.  chap.  02), 
in  aid  of  the  construction  of  a  ship  canal  at 
Saint  Marys  Falls,  and  of  the  tools  and  ma- 
chinery belonging  thereto,  was  not  acknowl- 
edged to  be  free  from  the  trust  in  favor  of 
the  United  States  created  by  the  acceptance 
by  the  state,  through  Mich,  act  February  5, 
1853,  of  the  conditions  of  such  grant,  by  the 
offer  of  the  United  States,  under  the  act  of 
June  14,  1880  (21  Stat,  at  L.  189,  chap.  211), 
to  accept  a  transfer  of  the  canal  without  lia- 
bility for  debts  or  claims  in  regard  thereto; 
nor  was  the  liability  of  such  state  as  trustee 
altered  by  its  attempt,  in  accepting  such  offer 
through  Mich.  Pub.  Acts  1881,  act  No.  17,  to 
impose  the  condition  upon  its  payment  of 
such  moneys  and  Its  transfer  of  materials  be- 
longing to  the  canal  that  the  United  States 
should  build  a  dry  dock  to  be  o];>erated  in 
connection   therewith. 

3.  LAches  is  no  defense  to  a  suit  by  the  United 
States  to  compel  the  state  of  Michigan  to  ac- 
count for  surplus  moneys  over  and  above  the 
cost  of  the  ship  canal  at  Saint  Marys  Falls, 
arising  from  sales  of  the  public  lands  granted 
by  the  act  of  August  26,  1852  (10  Stat,  at 
L.  85,  chap.  92),  to  that  state  In  aid  of  its 
construction  on  a  right  of  way  therein 
granted  to  the  state  for  that  purpose,  and  for 
any  surplus  tolls  remaining  after  the  formal 
transfer  of  such  canal  to  the  United  States, 
and  for  all  tools  and  machinery  on  hand  at 
the  time  of  such  transfer. 

[No.  11,  Original.] 

Argued  April  SO,  21,  190S.    Decided  June 

1,  1903. 

DEMURRER  to  an  original  bill  in  eouity 
filed  by  the  United  States  to  compel  the 

Note. — That  the  statute  of  limitations  does 
not  run  apainat  the  state — see  note  to  Qibson  v. 
C:houteau,  20  L.  ed.  U.  8.  684. 
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gtate  of   Michigan   to   account   for   surplus  waters  above  and  below  said  falls  as,  under 

moneys  in  the  Saint  Marys  Falls  ship  canal  the  approval  of  the  SecreUry  of  War,  may 

fund,  and  for  tools  and  machinery  belonging  be   selected.      And   provided   further.   That 

to  such  canal.     Ocaruled  and  leave  to  an-  said  canal  shall  be  at  least  one  hundred  feet 

fiwer  given.  wide,  with  a  depth  of  water  •twelve  feet,  [3 

and  the  locks  shall  be  at  least  two  hundred 

Statement  by  Mr.  Justice  Peckham:  and  fifty  feet  long  and  sixty  feet  wide. 

The  United  States,  by  leave  of  court,  duly        "  *Sec.  2.  Attd  be  it  further  enacted.  That 

filed  in  this  court  its  original  bill  in  equity  there  be,  and  hereby  is,  granted  to  the  said 

against  the  state  of  Michigan,  to  which  bill  state  of  Michigan,  for  the  purpose  of  aiding 

the  defendant  has  filed  a  demurrer  substan-  said  state  in  constructing  and  completing 

tially  for  want  of  equity,  and  also  because  said  canal,   seven  hundred  and   fifty  thou- 

it  appears  therefrom  that  the  complainant  sand  acres  of  public  lands,  to  be  selected  in 

haw  been  guilty  of  gross  laches  in  regard  to  subdivisions,  agreeably  to  the  United  States 

the  matters  therein  set  forth.     It  will  be  surveys,  by  an  agent  or  agents,  to  be  ap- 

most  convenient  to  set  forth  the  bill,  with  pointed  by  the  governor  of  said  state,  sub- 

the  exception  of  some  portions  thereof  which  ject  to  the  approval  of  the  Secretary  of  the 

do  not  seem  to  be  material,  and  it  is  as  fol-  interior,  from  any  lands  within  said  state 

lows*  subject  to  private  entry. 

,    ,      ,         .  ,     ,  "  *Sec.  3.  And  he  it  further  enacted,  Thatr. 

«ro  the  Chief  Justice  and  the  Associate  Jus-  ^^le  said  lands  hereby  granted  shall  be  sub— 

tices  of  the  Supreme  Court  of  the  United  j^^  ^  |.|jg  disposal  of  the  legislature  of  sai«. 

States,  in  Equity:  state  for  the  purposes  aforesaid  and  no  oth  — 

"Philander  C.  Knox,  Attorney  General  of  g^.  ^^d  the  said  canal  shall  be  and  remai»m 

the  United  States  of  America,  for  and  m  be-  ^  public  highway  for  the  use  of  the  goverm  — 

[380]  half  of  said  United  States,  brings  this  •bill  ^^^^  ^^  ^Yie  United  Stetes,  free  from  toll  o:r 

of  complaint  against  the  state  of  Michigan,  ^^j^^^  charge  upon  the  vessels  of  said  goi?-- 

and  thereupon  your  orator  complains  and  ernment  engaged  in  the  public  service,  (^w 

Bays:  upon  vessels  employed  by  said  govemmeim."^ 

"First.  in  the   transportation   of   any   property  <:»«• 

"That   the   said   state   of  Michigan,   for  ^.^^pg  ^j  ^^^  United  States, 
some  years  previous  to  the  date  first  herein-       »  ig^^.   4    ^^^  j^^  ^^  further  enacted,  Thefc.t 

after  mentioned,  was  desirous  of  procuring  jj  ^j^^  g^jd  ^^^^1  ^YiM  not  be  commenc^s-d 

the  construction  of  a  canal  and  lock  in  the  ^.jthin    three,    and    completed    within    te 
Saint  Marys  river,  at  or  near  Saint  Marys       ^^g    ^y^^  ^^^^  g^^^e  of  Michigan  shall  1 

falls,  where  Lake  Superior  empties  into  said  y^^^^^    ^    p^y   ^    ^Y^^   United    States   t'.— » 

river,  and  did  at  various  times,  by  joint  amount  whidi   may   be   received   upon  tTfcie 

resolutions  of  the  legislature  thereof,  im-  ^^^^  ^j  ^^  ^f  g^j^  j^n^g  by  said  sU-fce, 

portune  the  Congress  of  the  United  States  ^^^   ^^^  ^Yisi^^   ^^^   ^^^^^   ^n^   twenty-S.-ve 

to  construct  such  a  canal  and  lock  on  the  ^.^^^^g  ^^^^    ^^^  ^j^j^  ^  ^y^^  purchas^srs 

Michigan  side  of  said  river,  and  was  able,  ^^^j^^.  g^j^  ^^^^^^  remaining  valid, 
through   the   influence  of  its  senators  and        « ^g^   5    ^^  j^^  ^^  further  enacted,  Tlrmat 

representatives  in  Congress  from  said  state,  ^y^e  legislature  of  said  state  shall  cause       to 

with  the  co-operation  and  influence  of  other  ^^  ^^  .  ^^  accurate  account  of  the  sales  m,  »l 

states  which  might  become  directly  affected  ^^^  proceeds  of  the  lands  hereby  grant^-^, 

in  a  desirable  manner,  to  cause  and  procure  ^^^  J^  ^j  expenditures  in  the  construction. 


said  Congress  to  pass  a  law   which  Decame  ^  operating  of  said  canal,  and    of 

operative  on  the  20th  day  of  August,  1862  ^^^P   ^^^  \^^^^J^  ^„^   ^^^jj   ^^^^    , 

appropriating    to    the    state    of     Michigan  g^^,„g„^  ^j  ^he  same  annually  to  the  Sec- 

750,000  acres  of  land,  to  be  afterwards  se-  ^  ^^  ^^^  Interior;   and  whenever  said 

lected,   to   construct    sudi    ship   c^^^^^^^^    and  g^^^g^^j,  ^  j„„     reimbursed  for  all  ad- 
lock.     Said  act  18  in  terms  as  follows:  ^     ^      ^     construction,  repair^ 

"^JBe  It  emicted  by  the  «;/»%'^/'^^f^^f,  and  operating  of  said  canal,  with  legil  in- 

of  Representatives  of  the  ^^7**^^_^ff  fj^^^  terest  on  all  advances  until  the  reimburse- 

fef^TocW^^  y^c^s^'v^'^h^  ^^iprf-r^Litr^aS 

Ifliida  known  as  the  military  reservation  at  »«*"^^*»  «  ,    .  ^        ^   al        -j    a  * 

the  falls  .rs^fnt  Marys  river  in  said  state,  ^"<^,«»^'^^'*^|T^'"  /'  /k*      '*'^"*•^ 

and  that  four  hundred  feet  of  land  in  width,  shall  be  allowed  to  tax  ^r  the  use  of  swd 

^tcndrngalong  the  line  of  such  canal,  be,  canal  -on  y  such  tolls  as  .hall  be  .«ffi««,tl 

and  the  time  is  hereby,  granted,  to  be  used  to  pay  all  necessary  expenses  for  the  care, 

brsaid  state,  or  under'the  authority  there-  char^,  -"d  repairs  ^^^^^^ 
of    for  the  construction  and  convenience  of        "^-  \'^'^J>^  **  further  enacted,  -n^t 

such  canal  and  the  appurtenances  thereto  before  it  shall  be  competent  f or  aa.d  rtate 

and  the  ur;  thereof  is  hereby  vested  in  said  to  dispose  of  any  of  the  lands  to  be  .elected 

state  forever  for  the  purpos4  aforesaid  and  as  aforesaid,  the  route  of  «ud  canal  sbal  be 

no  other:     Provided: jS^t  in  locating  the  tl^^^^f^f,'t\^^^r^^'Zimfl^Z^^ 

line  of  said  canal  through  said  miliUry  res-  thereof  shall  be  filed  m  the  office  of  the  Wm 

er>ation  the  same  shall  be  located  on  the  Department,  and  a  duplicate  thereof  in  the 

line  of  the  survey  heretofore  made  for  that  office  of  the  Comnussioner  of  the  General 

purpose,   or  such   other  route  between  the  Land  Office.  ,  o«  tt  « 

tI04  **"  "•  ■• 
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'Approved,  August  26,  1852.'  [10  Stat. 
at  L.  35.  chap.  92.] 

"And  your  orator  further  shows  that  the 
legislature  of  the  state  of  Michigan  after- 
wards passed  an  act  providing  for  the  con- 
struction of  a  ship  canal  around  the  falls  of 
Saint  Mary,  the  same  being  number  thirty- 
eight  of  t^e  session  laws  of  the  state  of 
Michigan  for  the  year  1853.  By  this  act 
the  appropriation  of  land  made  by  Congress 
as  aforesaid  was  accepted,  with  all  condi- 
tions therein  expressed  attached,  and  made 
obligatory  upon  the  state  of  Michigan.  By 
its  said  act,  also,  the  governor  was  author- 
ized to  appoint  a  board  of  five  commission- 
ers and  an  engineer  for  the  purpose  of  look- 
ing after  the  construction  of  said  canal  and 
lock;  provisions  were  made  relative  to  the 
contract  proposed  to  be  entered  into  for  the 
construction  of  the  canal;  the  expenses  of 
surveying,  locating,  and  constructing  the 
same;  the  manner  in  which  the  expenses  at- 
tendant upon  such  construction  should  be 
paid,  which  was  substantially  out  of  the 
lands  so  appropriated  by  Congress;  'the 
keeping  of  accounts  connected  with  such 
construction;  the  turning  out  of  lands  to 
the  contractor  and  subcontractor;  and  other 
matters  connected  with  such  work,  such  act 
being  in  terms  as  follows: 

'**Section  1.  The  People  of  the  State  of 
Michigan  enact,  That  the  act  of  Congress 
entitled  "An  Act  Granting  to  the  SUte  of 
Michigan  the  Right  of  Way  and  a  Donation 
of  Public  Land  for  the  Construction  of  a 
Ship  Canal  around  the  Falls  of  Saint  Mary, 
in  Said  State,"  approved  August  26,  1852, 
is  hereby  accepted,  and  all  conditions  ex- 
pressed in  said  act  are  hereby  agreed  to  and 
made  obligatory  upon  the  state  of  Michi- 
gan. 

"  *Sec.  2.  For  the  puriwse  of  carrying  out 
the  objects  of  said  act  the  governor  is  nere- 
by  authorised,  by  and  with  the  advice  and 
consent  of  the  senate,  to  appoint  five  com* 
]mis8ioners  and  an  engineer,  ♦who  shall  pre- 
pare a  plan  for  the  construction-  of  said 
canal  in  conformity  with  tlie  provisions  of 
said  act  of  Congress  and  this  act,  to  be  ap- 
proved by  tlie  governor,  and  who  shall  have 
the  entire  and  absolute  control  and  super- 
vision of  the  construction  of  said  canal. 

•  •••••• 

**  *Sec.  3.  The  said  commissioners  shall  re- 
ceive proposals  for  the  construction  of  said 
canal,  agreeable  to  snid  plan,  and,  in  decid- 
ing upon  said  proposals,  are  required  to 
take  into  consideration  the  responsibility  of 
the  person  or  persons  ottering  to  contract 
lor  the  same,  and  his  or  their  ability  to 
carry  into  effect  the  object  and  intention  of 
said  act  of  Congress,  by  constructing  said 
canal  in  the  best  and  most  expeditious  man- 
ner; and  said  commissioners,  in  making 
said  contract,  shall  require  good  and  ample 
security  for  the  performance  thereof. 

"  *Sec.  5.  .  .  .  Tlie  cost  of  locating 
the  said  canal,  and  all  expenses  of  every 
kind  incidental  to  the  supervision  of  the 
construction  and  completion  of  said  canal, 
shall  be  reimbursed  bj  the  contractors  as 
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fast  as  ascertained,  and  shall  be  paid  by 
them  into  the  state  treasury,  and  under  the 
direction  of  said  commissioners.  When  and 
as  fast  as  the  lands  shall  have  been  selected 
and  located,  an  accurate  description  there- 
of, certified  by  the  persons  appointed  to  se- 
lecf  the  same,  shall  be  filed  in  the  office  of 
the  commissioner  of  the  state  land  office, 
whose  duty  it  shall  be  to  transmit  to  the 
Commissioner  of  the  General  Land  Office  a 
true  copy  of  said  list,  and  to  designate  and 
mark  upon  the  books  and  plats  in  his  office 
the  said  lands  as  Saint  Mary  canal  lands. 

**  'Sec.  6.  The  commissioners  shall  require 
said  canal  to  be  constructed  and  completed 
within  two  years  from  making  the  con- 
tract; and,  on  the  completion  of  the  same 
within  said  period  to  their  satisfaction  and 
acceptance,  and  the  satisfaction  of  the  gov- 
ernor and  engineer,  they  shall  have  a  cer- 
tificate thereof,  to  be  signed  by  the  commis- 
sioners, governor,  and  engineer,  and  filed  in 
the  office  of  the  commissioner  of  the  state 
land  office.  Thereupon  it  shall  be  the  duty 
of  the  said  commissioner  of  the  state  land 
office  forthwith  to  make  certificates  of  pur- 
chase for  so  much  of  said  lands  as  by  the 
terms  of  the  contract  for  *the  construction  [384] 
of  said  canal  are  to  be  conveyed  for  the  pur- 
pose of  defraying  its  costs  and  the  expenses 
hereinbefore  provided,  which  certificates 
shall  run  to  such  persons  and  for  such  por- 
tions of  said  lands  so  selected  and  to  be  con- 
veyed as  the  contractor  may  designate,  and 
shall  forthwith  be  delivered  to  the  Secre- 
tary of  State,  and  patents  shall  immediate- 
ly be  issued  thereon,  as  in  other  cases. 

*'  'Sec.  7.  That  said  commissioners  shall 
keep  an  accurate  account  of  the  sales  and 
net  proceeds  of  the  lands  granted  by  said 
act  of  Congress,  and  of  all  expenditures  in 
the  construction  of  said  canal,  and  the  earn- 
ings thereof,  and  on  or  before  the  first  Mon- 
day in  October  in  each  year  return  a  state- 
ment thereof  to  tlie  governor,  whose  duty  it 
shall  be  to  return  the  same,  or  a  copy  there- 
of, to  the  Secretary  of  the  Interior,  at 
Washington,  as  required  by  said  act  of  Con- 
gress. 

•  •.•••  • 

"  'Sec.  9.  For  the  selection  of  the  lands 
granted  by  Congress,  as  aforesaid,  for  the 
construction  of  said  canal,  the  governor 
shall  appoint  agents,  in  pursuance  of  said 
act.  lie  shall  give  notice  to  the  person  or 
persons  contracting  under  this  act  to  con- 
struct said  canal,  to  recommend  to  him  suit- 
able persons  to  make  such  selections;  and 
he  shall  appoint  such  agents  from  the  per- 
sons so  recommended,  if,  in  his  judgment, 
suitable  and  proper  persons  for  that  pur- 
pose. 

*'  'Approved,  February  5,  1853.* 

"Second. 

"Your  orator  shows  that  the  lands  so  ap- 
propriated were  duly  selected  and  certified 
to  the  state  of  Michigan,  and  that  he  is  in- 
formed and  verily  believes,  and  so  charges 
the  fact  to  be,  that  the  lands  so  appropri- 
ated were  all  sold  and  disposed  of  m  some 
manner  by  the  state  of  Michigan,  and  that 
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at  some  time  subsequent  to  such  selection 
and  certification  said  state  of  Michigan  con- 
structed, or  caused  to  be  constructed,  and 
put  into  operation,  the  canal  and  lock  so 
appropriated  for,  but  that  the  said  state  of 
Michigan  did  not  report  te  the  Secretery  of 
the  Interior,  as  required  by  the  terms  of  § 

[386]  5  of  said  act  of  ^Congress,  an  accurate  ac- 
count of  the  sales  and  net  proceeds  of  the 
lands  granted  and  of  all  expenditures  in  the 
construction,  repairs,  and  operating  of  said 
canal,  and  of  the  earnings  thereof;  but,  on 
the  contrary,  your  orater  shows  that  after 
diligent  search  and  inquiry  in  the  office  of 
the  Secretary  of  the  Interior,  to  whom  such 
annual  reports  should  have  been  made,  no 
such  reports  can  be  found  on  file,  and  no 
record  or  memoranda  indicating  that  any 
report  or  reports,  such  as  were  provided  for 
in  said  section,  were  ever  made,  so  that 
your  orator  is  unable  to  state  in  what  man- 
ner said  lands  were  sold  or  disposed  of,  or 
whether  all  the  proceeds  thereof  were  in 
fact  devoted  te  the  construction,  control, 
and  management  of  said  canal,  as  in  said 
act  provided. 

"Third. 
"Your  orator  further  shows  that  by  an 
act  of  the  legislature  of  the  state  of  Michi- 
gan, approved  February  12,  1855,  a  superin- 
tendent was  authorized  te  be  appointed  by 
the  governor  of  the  state  of  Michigan,  with 
the  advice  and  consent  of  the  senate  there- 
of, his  salary  fixed,  and  the  manner  of  keep- 
ing record  of  the  vessels  navigating  said 
canal  and  passing  through  said  lock,  as  well 
as  the  tells  te  be  collected  and  the  keeping 
of  accounts,  were  all  provided  for;  that 
from  the  completion  of  said  canal  and  lock 
the  same  were  controlled,  operated,  and 
managed  by  the  stete  of  Michigan,  and  that 
during  the  entire  management  of  the  same 
by  said  stete,  as  your  orater  is  informed 
and  verily  believes  and  therefore  charges 
the  fact  te  be,  no  funds  belonging  te  the 
stete  of  Michigan  were  ever  permanently  in- 
vested or  involved  in  such  control,  opera- 
tion, and  management,  but,  on  the  contrary, 
said  canal  was  wholly  constructed  from  the 
appropriation  of  such  lands  so  made  by  the 
United  States  aforesaid,  and  was  managed, 
controlled,  repaired,  and  maintained  from 
the  amonnte  collected  as  tells  from  the  ves- 
sels passing  through  said  canal  and  lock 
during  the  several  years  when  said  stete  of 
Michigan  was  in  such  control  thereof. 

"Fourth, 
"And  your  orater  further  shows  that  he 
is  informed  and  verily  believes,  and  there- 

[386] fore  charges  the  fact  to  be.  that  during  *such 
management  and  control  by  the  stete  of 
Michigan  there  were  from  time  te  time 
moneys  collected  in  the  form  of  tolls  in  ex- 
cess of  the  amounte  actually  used  at  the 
period  of  such  collection,  and  that  this  waa 
done  without  intention  on  the  part  of  the 
stete  of  Michigan  to  make  a  profit  from  the 
management  and  control  of  said  canal  in 
violation  of  the  act  of  Congress  hereinbefore 
quoted,  but  for  the  purpose  of  having  cash 
on  hand  to  make  repairs  either  during  the 
season  when  the  canal  was  closed  to  navi- 

ijoe 


gation  or  any  time  when  so  needed,  and  that 
said  fund  gradually  increased  in  amount 
with  the  increasing  volume  of  commeree 
through  the  canal  until  finally,  at  the  time 
when  the  canal  was  turned  over  te  the 
United  Stetes,  there  was  in  the  treasunr  of 
the  stete  of  Michigan,  belonging  to  the  fund 
of  said  canal,  not  appropriated  or  the  ex- 
penditure thereof  in  any  way  provided  for, 
the  acknowledged  sum  of  $68,027.12,  all  of 
which  had  been  paid  for  or  collected  in  the 
manner  hereinbefore  steted  for  the  purposes 
hereinbefore  mentioned,  and  in  direct  com- 
pliance with  the  requirements  of  the  act  of 
Congress  originally  providing  for  the  con- 
struction of  said  canal;  and  that  said  mon- 
ey had  been  collected  in  good  faith  and  for 
the  purposes  of  devoting  the  same  ultimate- 
ly to  the  repair,  improvement,  supervision, 
and  expenses  of  the  management  thereof. 

"And  your  orator  further  shows  that 
there  was  purchased  and  collected  from  time 
te  time  a  large  quantity  of  tools,  imple- 
ments, and  property  of  various  kinds  in  con- 
nection with  extensions,  repairs,  improve- 
ments, management,  and  control  of  said 
canal  and  lock  by  defendant,  and  at  the 
time  of  the  transfer  to  the  United  States,  as 
aforesaid,  the  same  were  on  hand  and  with- 
in the  control  and  in  the  custody  of  the  de 
fendant,  all  of  which  properly  belonged  and 
apperteined  to  the  said  canal  and  lock  and 
to  the  defendant  in  ite  capacity  as  the  man- 
ager and  controller  thereof;  but  whether 
any  further  and  larger  sum  of  money  than 
is  hereinbefore  steted  was,  should,  or  might 
have  been  on  hand  and  within  the  control  of 
said  defendant,  in  ite  treasury  or  otherwise, 
or  might  or  should  have  been  accredited  to 
the  account  of  the  said  canal  and  lock,  your 
orator  does  not  know  and  has  no  means  of 
being  informed,  and  is  therefore  •obliged  to[387] 
depend  upon  an  accounting  by  the  defend- 
ant, hereinafter  to  be  pray^  for,  for  correct 
and  authentic  information. 

"Fifth. 

"And  your  orator  further  shows  that  the 
state  of  Michigan  had  no  beneficial  inter^ 
in  said  canal  or  lock,  except  as  it  affect^ 
the  general  public  welfare,  and  had  expend- 
ed, or  claimed  to  have  expended,  all  the  ^V 
propriation  of  Congress  for  the  construction 
of  the   same,   and   that  the   increasing  ^^ 
mands  of  commerce  required  great  expend!' 
tures  of  money  for  the  enlargement  and  bet- 
terment  of   said   canal   and   lock,  togethtf 
with  the  probable  construction  of  a  new  Aod 
enlarged  lock,  and  that  it  was  not  conveO" 
ient,  if  possible,  to  provide  the  funds  there- 
for by  the  collection  of  tolls  upon  the  ^^ 
sels    passing    and    repassing    through   said 
canal :  that  the  stete  of  Michigan  not  alon^ 
being  interested   in   such   enlargement  *^^ 
improvement,  but  rather  the  general  puWi^» 
and  particularly  the  inhabitente  of  sever^^* 
rapidly  growing  stetes  of  the  Union,  it  w»^ 
proposed  to  transfer  the  canal  to  the  United 
States  to  accomplish  such  end,  and  for  tha^ 
purpose  an  act  was  passed  by  the  legisl*' 
ture  of  the  stete  of  Michigan  and  became 
operative  on  March  3,  1881.^ 
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(This  act,  although  not  set  forth  in  the 
bill,  is  given  in  the  margin.  )t 
88]     *"By  the  terms  of  said  act  the  board  of 
control  of  said  canal,  constituted  by  defend- 
ant for  its  management,  was  authorized  and 
empowered,  at  any  time  when  they  might 
deem  it  proper,  to  transfer  all  material  be- 
longing to  said  canal  and  to  pay  over  to  the 
United  States  all  moneys  remaining  in  the 
canal  fund,  excepting  so  much  as  misht  be 
necessary  to  put  the  canal  in  repair  for  its 
acceptance  in  accordance  with  the  act  trans- 
ferring the  same  to  the  United  States;  and 
the  Congress  of  the  United  States  in  turn 
passed  an  act  authorizing  the  Secretary  of 
War   to   accept,   on   behalf   of   the   United 
States,  from  the  state  of  Michigan,  the  said 
canal  and  the  public  works  thereon,  and  ap- 
propriating ^250,000  to  improve  and  oper- 
ate the  same,  the  same  being  the  act  ap- 
proved June  14,  1880,  found  in  21  Stat,  at 
L.  189,  chap.  211."     (This  act  is  correctly 
set  forth  in  the  preamble  to  the  foregoing 
act  of  the  state  of  Michigan.) 
]     •"And  thereupon  said  canal  actually  was 
transferred  to  the  ofticers  of  the  government 
of   the    United    States   connected    with   the 
War  Department  thereof,  and  your  orator 
shows,  avers,  and  charges  that  no  tools,  im- 
plements, personal  property,  chattels,  goods, 
moneys,  or  effects  of  any  name  or  nature 
that  were  in  the  treasury  of  the  state  of 
Michigan,   or   should   or   might   have   been 
therein   at   the   time  of   such   transfer,   or 
within  the  custody  of  said  state  of  Michi- 
gan, defendant  herein,  or  mi^ht  have  been 
in  such  custody,  connected  with  or  belong- 
ing to  said  canal  or  lock,  its  funds,  its  man- 
agement, and  control,   were  so  transferred 
and  turned  over. 

''Sixth. 
"Your  orator  further  shows  that,  while 


certain  of  the  terms  of  the  act  of  Gongreae 
appropriating  the  land  for  the  construction 
of  said  lock  and  canal  indicated  a  donation 
to  the  state  of  Michigan  for  such  purpose,  it 
was  really  the  intent  and  purpose  of  the 
Congress  of  the  United  States  to  appropri- 
ate such  lands,  not  for  the  purposes  of  ex- 
clusively enriching  the  state  of  Michigan, 
increasing  its  commerce,  or  extending  its  au- 
thority alone,  but  for  the  purpose  of  accom- 
plishing a  public  work  for  the  general  good 
of  all  dasses  of  people  engaged  or  interested 
in  the  commerce  of  the  Great  Lakes  6t  the 
United  States,  and  for  that  reason,  while 
granting  said  lands  to  the  state  of  Michi- 
gan in  certain  of  its  terms,  it  was  provided 
that,  in  case  of  the  failure  to  construct  said 
canal,  the  proceeds  of  the  sale  of  such  lands 
should  be  returned  to  the  United  States; 
also  that  the  state  of  Michigan  should  have 
no  beneficial  interest  in  the  revenue  from 
said  canal,  when  constructed,  while  in  its 
management  and  control,  but  that  the  said 
canal  and  lock  should  be  actually  free  to 
the  United  States  government,  and  for  the 
use  of  all  persons  desiring  the  same,  except 
as  to  the  necessary  tolls  to  pay  for  their  su- 
pervision, repairs,  and  maintenance;  and 
it  was  also  provided  that  a  strict  account 
should  be  kept  of  the  sales  of  said  lands, 
and  that  they  should  be  applied  to  the  con- 
struction of  said  canal  and  lock  and  to  no 
other  purpose  whatever;  also  that  annual 
reports  should  be  made  by  the  state  of 
Michigan,  and  forwarded  hy  the  governor 
thereof  to  the  Secretary  •of  the  Interior.  [30( 
concerning  the  management,  control,  and  sale 
of  lands;  and  thus,  instead  of  being  an  ac- 
tual grant  or  donation  of  lands  to  the  state 
of  Michigan  for  its  individual  benefit,  and 
to  become  a  part  of  its  domain  and  to  be 
within  its  ownership,  the  terms  of  said  act 


fAct  No.  17,  Public  Acts  1881. 
An  Act  to  Authorize  tbe   Board  of  Control  to 

TranRfcr  the  Saint   Marys  Falls  Ship  Canal, 

with  the  Property  Belonging  to  the  Same,  to 

the  United  States. 

Whorcae,  Congress,  at  Its  last  session,  In- 
cluded in  the  river  and  harbor  bill  the  follow- 
ing: 

Tor  Improving  and  operating  the  Saint  Marys 
River  and  Saint  Marys  Falls  canal,  two  hun- 
dred and  flfty  thousand  dollars.  "And  the  Sec- 
retary of  War  is  hereby  authorized  to  accept, 
on  bt^half  of  the  United  States,  from  the  state 
of  Michig'tn,  the  Saint  Marys  canal  and  the 
public  worlts  thereon  :  Provided,  Such  transfer 
shall  be  so  made  as  to  leave  the  United  States 
free  from  any  and  all  debts,  claims,  or  liability 
of  uuy  character  whatsoever,  and  said  canal, 
after  such  transfer,  shall  be  free  for  public  use: 
Avd  provided  further,  That,  after  such  trans- 
fer the  Secretary  of  War  be,  and  hereby  Is,  au- 
thorized to  draw,  from  time  to  time,  his  war- 
rant on  the  Secretary  of  the  Treasury  to  pay 
the  actual  expense  of  operating  and  Iceeplng 
said  canal  in  repair."     Therefore, 

Sec.  1.  The  People  of  the  State  of  Michigan 
enact,  That  the  board  of  control  of  the  Saint 
Mar>'s  Fails  ship  canal  be,  and  hereby  is,  au- 
thorized and  directed  to  transfer  the  said  canal 
and  the  public  worlcs  thereon,  with  all  Its  ap- 
purtenances and  all  the  right  and  title  of  the 
utate  of  Michigan  in  and  to  the  same,  to  the 
United  States  in  accordance  with  (the)  provi- 
sions of  the  above-mentioned  clause:  Provided. 
19U  V.  8. 


That  this  cession  is  upon  the  express  condition 
that  the  state  of  Michigan  shall  so  far  retain 
concurrent  jurisdiction  with  the  United  States 
over  the  Saint  Marys  Falls  ship  canal,  and  in 
and  over  all  lands  acquired,  or  hereafter  ac- 
quired, for  its  use,  that  any  civil  or  criminal 
process  issued  by  any  court  of  competent  jaris- 
dlction,  or  officers  having  authority  of  law  to 
issue  such  process,  and  ail  orders  made  by  such 
court,  or  any  judicial  officer  duly  empowered  to 
make  such  orders,  and  necessary  to  be  served 
upon  any  such  person,  may  be  executed  upon 
said  Saint  Marys  Falls  ship  canal,  its  lands, 
and  in  the  buildings  that  may  be  erected  there- 
on, in  the  same  way  and  manner  as  if  jurisdic- 
tion had  not  been  ceded  as  aforesaid. 

Sec.  2.  The  board  of  control  of  the  Saint 
Marys  Falls  ship  canal  are  hereby  authorized 
and  empowered,  at  any  time  when  they  may 
deem  it  proper,  to  transfer  all  material  belong- 
ing to  said  canal,  and  to  pay  over  to  the  United 
States  ail  moneys  remaining  In  the  canal  fund, 
excepting  so  much  as  may  be  necessary  to  put 
the  said  canal  in  repair  for  its  acceptance  in 
accordance  with  the  act  above  recited :  Pro- 
vided, Such  transfer  of  material  and  payment 
of  moneys  shall  be  In  consideration  of  the  con- 
struction, by  the  United  States,  of  a  suitable 
dry  doclc,  to  be  operated  In  connection  with  the 
Saint  Marys  Falls  ship  canal  for  the  use  of  dis- 
abled vessels. 

This  act  i»  ordered  to  take  immediate  effect. 

Approved  March  3,  1881. 


890-892 


Supreme  Ck>UBT  of  tub  United  States. 


Oct.  Tebm, 


merely  operated  to  create  a  trust  in  the 
state  of  Michigan  for  the  purpose  of  carry- 
ing out  a  public  work  in  which  it,  the  state 
of  Michigan,  had  become  interested  for  the 
general  public  good.  Your  orator  further 
shows  that  by  uie  act  of  the  legislature  of 
the  state  of  Michigan,  hereinbefore  quoted, 
said  donation  or  appropriation  of  lands 
was  accepted  subject  to  all  limitations,  re- 
strictions, and  conditions  imposed  by  Con- 
j^ress,  as  aforesaid.  Your  orator  further 
sliows  that  the  state  of  Michigan,  at  the 
time  and  continuously  until  a  very  recent 
period,  hereinafter  to  be  mentioned  and  set 
forth,  not  only  regarded  its  sale  of  said 
lands,  its  construction  of  said  wovk.'^,  and 
its  management  and  control  of  the  latter  as 
a  trust  for  the  public  good  from  tlu*  com- 
plainant, but  also  through  its  legislature, 
as  well  as  various  of  its  otneers,  so  declared; 
and  that  in  an  act  of  the  legislature  of  the 
state  of  Michigan,  passed  and  approved 
February  14,  1859,  the  same  being  No.  175 
of  the  Session  Laws  of  tlie  state  of  Michi- 
gan for  said  year,  and  particularly  in  the 
third  paragraph  of  the  preamble  thereof, 
said  legislature  made  use  of  the  following 
language : 

"  'Whereas  such  canal,  having  been  built 
and  accepted  by  the  authorities  of  this  state, 
is  found  to  need  repairs  in  order  to  its  pres- 
ervation and  usefulness,  and  the  due  per- 
formance of  the  trust  created  by  said  act 
of  Congress,  and  the  assent  of  this  state 
thereto,'  etc. 

**And  your  orator  further  shows  that  the 
treasurer  of  the  state  of  Michigan,  who,  by 
virtue  of  his  ofKce,  was  one  of  the  members 
of  the  said  board  of  control  of  the  Saint 
Marys  Falls  ship  canal,  in  his  annual  re- 
port for  the  year  1883,  duly  made  to  the 
governor  and  transmitted  to  the  legislature 
of  said  state,  made  use  of  the  following  lan- 
guage : 

"  'Since  my  last  report,  the  remainder  of 
the  personal  property  belonging  to  the  Saint 
^farys  Falls  ship  canal  has  been  sold,  mak- 
ing a  final  balance  in  that  fund  of  $68,927.- 
[301]  12.  All  ^business  pertaining  to  the  manage- 
ment of  the  canal  on  the  part  of  the  state 
has  ceased  and  the  moneys  in  the  fund  re- 
main in  the  state  treasury  under  act  No.  17, 
Laws  1881,  the  state  acting  simply  as  trus- 
tee.' 

"But  your  orator  shows  that  of  late  said 
defendant,  through  its  officers  and  servants, 
and  particularly  its  attorney  general  and 
the  board  of  control  of  St.  Marys  Falls  ship 
canal,  denies  such  a  trust,  or  its  liability  to 
the  United  States  in  the  premises. 

*' Seventh. 

''Your  orator  further  shows  and  charges 
that  it  became  and  was  the  duty  of  the  state 
of  Michigan  to  transfer  and  pay  over  to  the 
United  States  all  funds  appertaining  to  or 
connected  with  or  collected  for  the  repairs 
and  management  of  said  canal  to  the  com- 
plainant, and  to  transfer  to  the  complainant 
all  property  of  every  name  and  nature  with- 
in its  custody  and  control  in  connection 
with  said  canal  and  lock;  and  that,  instead 
of  so  performing  its  equitable  duty  in  the 
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premises,  the  said  state  of  Michigan,  the  de- 
fendant herein,  converted  said  funds  to  its 
own  use,  by  passing  a  joint  resolution  trans- 
ferring the  same  from  the  canal  fund  to  the 
general  fund  in  the  treasury  of  said  state, 
said  joint  resolution  being  No.  20  of  the 
Public  Acts  of  1897,  which  in  terms  is  as 
follows : 

"  'Whereas  there  h«LS  remained  to  the 
credit  of  the  St.  Marys  ship  canal  fund  a 
credit  balance  which  was  on  hand  at  the 
time  of  the  transfer  of  the  said  canal  from 
the  state  to  the  United  States,  and  no  claim 
has  been  made  for  any  part  of  such  moneys, 
cither  by  any  person  who  paid  the  same  m- 
to  the  fund  or  by  the  general  government; 

"  'And  whereas  there  now  remains  on 
hand,  under  the  board  of  control  of  the  St. 
Marys  ship  canal,  an  invoice  of  tools  and 
machinery,  and  no  demand  by  any  person  or 
persons  or  by  the  United  States  having  been 
made  for  a  transfer  of  said  tools  and  ma- 
chinery : 

"  'Thei'efore,  msolved  hy  the  Senate  and 
House  of  Reitresentatives  of  the  State  of 
Michigan,  That  the  auditor  general  be,  and 
he  is  hereby,  directed  to  transfer  such  l>al 
ance  as  shown  upon  *the  books  of  his  office[39 
to  the  same,  and  it  shall  hereafter  become  a 
part  of  the  general  fund  of  the  state. 

**  *And  be  it  further  resolved.  That  the 
l»oard  of  control  of  the  St.  Marys  ship  canal 
be,  and  they  arc  hereby,  authorized  to  dis- 
pose of,  at  the  best  possible  advantage,  the 
tools  and  machinery  aforesaid  and  now  un- 
der their  control,  and  deposit  the  money  re- 
wived  from  the  sale  of  said  property  in  the 
general  fund  of  this  state.' 

"Your  orator  further  shows  that  a  due 
and  proper  request  to  account  to  the  United 
States  in  the  premises,  and  to  pay  over  all 
funds  and  turn  over  all  property  in  its 
hands  to  the  United  States,  has  been  made 
by  your  orator  of  the  governor  of  the  state 
of  Michigan  and  all  of  the  officers  of  said 
state  directly  concerned  in  any  manner  with 
the  custody,  management,  or  control  of  said 
fund  or  property,  and  particularly  of  the 
board  of  control  of  the  St.  Marys  ship  canal, 
which  consists  of  the  governor,  auditor  gen- 
eral, and  treasurer  of  the  said  state  of 
Michigan;  and  also  of  the  attorney  general 
of  the  state  of  Michigan;  and  that  said 
reasonable  and  just  request  has  been  refused 
by  them  and  each  of  them." 

The  bill  prayed  for  an  acoountinff  as  to 
the  sales  of  the  lands,  the  prices  obtained 
therefor,  the  application  of  the  proceeds  id 
the  sales  or  exchange  of  such  lands  to  the 
cost  of  the  construction  of  the  canal,  the 
tolls  received,  their  application,  and  also 
an  accounting  as  to  the  tools  on  hand  at  the 
time  of  the  transfer  of  the  canal  to  the 
United  States. 

Mr.  Marsden  C  Bitroh  argued  the  cause 
and  filed  a  brief  for  complainant: 

A  mixed  trust  and  power  is  where  the 
settlor  sketches  the  outlines  of  a  trust  and 
leaves  the  details  to  be  settled  and  carried 
into  effect,  according  to  the  best  judgment 
of  his  trustee.    The  power  joined  to  the  trufi 
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in  such  case  is  imperative  and  must  be  ex- 
ercised; but  the  mode  of  its  execution  is  a 
matter  of  judgment,  and  discretionary. 

Perry,  Tr.  H  20. 

The  word  "grant"  may  be  used  in  a  re- 
stricted sense  and  be  so  limited  that  the 
grantee  will  take  but  a  naked  trust  or  power 
to  dispose  of  the  thing  granted  and  to  apply 
the  proceeds  arising  out  of  it  to  the  use  and 
benefit  of  the  grantor. 

Rice  V.  Minnesota  d  N,  W.  R.  Co.  1  Black, 
878,  17  L.  ed.  153. 

Laches  will  not  apply  to  a  proceeding  in 
equity  instituted  by  the  United  States. 

United  States  v.  Beehe,  127  U.  S.  338, 
32  L.  ed.  121,  8  Sup.  Ct.  Rep.  1083;  United 
States  V.  Dalles  Military  Road  Co.  140  U.  S. 
699,  35  L.  ed.  560,  11  Sup.  Ct.  Rep.  988; 
San  Pedro  d  C.  d.  A.  Co,  v.  United  States, 
146  U.  S.  120,  36  L.  ed.  911,  13  Sup.  Ct.  Rep. 
94;  United  States  v.  Insley,  130  U.  S.  263, 
32  L.  ed.  968,  9  Sup.  Ct.  Rep.  485. 

Mr.  Horace  M.  Oren  argued  the  cause, 
and,  with  Mr.  Charles  A.  Blair,  filed  a  brief 
for  defendant: 

A  settlement  of  accounts  between  parties 
iB  prima  facie  a  settlement  of  all  accounts. 

Bourke  v.  James,  4  Mich.  336. 

If  no  cestui  que  trust  is  named,  or  so 
designated  that  he  can  be  identified,  tlie 
court  cannot  carry  a  trust  into  eflfect,  how- 
ever clearly  it  may  be  created  in  other  re- 
spects. 

Perry,  Tr.  4th  ed.  §  95. 

A  settlor  or  founder  of  a  trust  created  by 
grant,  by  his  own  act  becomes  a  stranger  to 
the  trust,  in  the  sense  that  he  no  longer  has 
an  interest  in  property  he  has  aliened.  It 
is  true,  as  to  a  certain  class  of  corporations, 
the  founder  has  a  right  of  visitation  which 
he  may  retain  or  may  assign,  but  the  court 
of  chancery  has  nothing  to  do  with  his  visi- 
tor ia  I  power.  It  is  only  as  respects  the  ad- 
ministration of  the  corporate  property  that 
the  court  has  any  jurisdiction. 

Perry,  Tr.  4th  ed.  S  742. 

A  trustee  may  be  relieved  from  his  office 
by  the  consent  of  all  parties  interested,  with- 
out the  decree  of  a  court,  even  if  the  instru- 
ment of  trust  is  silent  upon  that  subject. 
But  tlie  transaction  operates  r^-ther  as  an 
estoppel  of  the  cestui  que  trust  than  as  an 
affirmative  transfer  of  power. 

Perry,  Tr.  4th  ed.  §  285. 

A  conveyance  by  the  trustee  to  the  cestui 
que  trust  merges  the  title  and  determines 
the  trust. 

Perry,  Tr.  4th  ed.  §  921. 

Mr.  Justice  Peckham,  after  making  the 
foregoing  statement  of  facts,  delivered  the 
opinion  of  the  court: 

]     ♦By  its  bill  the  United  States  invokes  the 
original  jurisdiction  of  this  court   for  the 

fmrpose  of  determining  a  controversy  exist- 
ng  between  it  and  the  state  of  Michigan. 
This  court  has  jurisdiction  of  such  a  con- 
troversy, although  it  is  not  literally  be- 
tween two  states,  the  United  States  being  a 
party  on  the  one  side  and  a  state  on  the 
other.  This  was  decided  in  United  States 
lOO  V.  8. 


V.  Texas,  143  U.  S.  621,  642,  36  L.  ed.  286, 
292,  12  Sup.  Ct.  Rep.  488. 

In  the  consideration  of  this  case,  the  con- 
trolling thought  must,  of  course,  be  to  ar- 
rive at  the  meaning  of  the  parties,  as  ex- 
pressed in  the  various  statutes  set  forth  in 
the  bill.  While  that  meaning  is  to  be 
sought  from  the  language  used,  yet  its  con- 
struction need  not  be  of  a  narrow  or  techni- 
cal nature,  but,  in  view  of  the  character  of 
the  subject^-  the  language  should  have  its 
ordinary  and  usual  meaning. 

Whetner,  under  these  circumstances, 
technical  words  were  used  to  express  the 
thought  that  the  state  was  to  be  a  trustee, 
is  not  important  if,  upon  a  reading  of  the 
statutes  and  a  survey  of  the  condition  of 
the  country  when  the  acts  were  passed,  it  is 
apparent  that  the  intent  was  that  the  state 
should  occupy  the  position  of  trustee  in  the 
construction  and  operation  of  the  canal. 
Winona  d  St.  P,  R.  Co.  v.  Barney,  113  U. 
S.  618,  025,  28  L.  ed.  1109,  1111,  5  Sup. 
Ct.  Rep.  606. 

The  general  purpose  of  these  statutes  was 
to  build  a  ship  canal,  by  means  of  the  funds 
procured  from  the  sale  or  other  disposition 
of  the  public  lands  of  the  United  States,  to 
be  used  by  all  those  who5>e  business  or 
pleasure  should  call  them  to  pass  through 
it  in  order  to  reach  their  destination. 

As  is  well  known,  the  Saint  Marys  river 
connects  the  waters  of  the  lakes  Huron  and 
Superior.  The  navigation  of  the  river  is 
interrupted  by  Saint  lifarya  falls,  and  it 
early  became  necessary,  in  order  to  provide 
conveniences  for  a  rapidly  increasing  com- 
merce, that  there  should  be  built  a  ship 
canal  around  these  falls,  so  that  large  ves- 
sels coming  from,  or  going  to.  Lake  Su- 
perior should  be  thereby  enabled  to  pursue 
their  voyage  to  the  east  or  to  the  west  with- 
out interruption  by  those  falls.  The  state 
of  Michigan  did  not  feel  at  that  time 
(1850-1852)  able  to  undertake  such  work 
itself,  although  it  was  a  matter  of  much 
importance  to  many  of  her  citizens.  Fi 
nally  the  United  States  passed  the  act  of 
1852,  set  out  in  full  in  the  foregoing  state- 
ment. *The  state  subsequently  accepted  the  [307] 
same  with  all  the  conditions  contained 
therein.  We  think  it  sufficiently  appears 
from  a  perusal  of  these  two  acts  that  it  was 
assumed  that  the  grant  of  the  right  of  way 
through  the  lands  of  the  United  States,  and 
the  grant  of  the  750,000  acres  of  its  pub- 
lic lands  in  the  state  of  Michigan,  would 
pay  the  cost  of  construction  of  the  canal, 
and  the  tolls  to  be  collected  by  the  state 
\^ould  repay  it  for  all  advances  made  by  it 
in  the  repairs  which  would  naturally  and 
from  time  to  time  be  required  in  such  a 
work.  There  was  no  reason  why  the  United 
States  should  provide  that  the  state  pf 
Michigan  should  actually  receive  a  proAt 
over  and  above  the  payment  to  it  of  all  its 
expenses  for  the  construction  of  the  canal 
and  for  keeping  it  in  repair.  If,  through 
the  action  of  the  United  States,  a  public 
work  of  national  importance  were  con- 
structed within  the  boundaries  of  that 
state,  and  the  state  itself  reimbursed  for 
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every  item  expended  by  it  in  tbe  construe-  "  for  the  purpose  of  aiding  said  state  id 
lion  and  in  tlie  keeping  of  such  vork  in  constructing  and  completing  said  onal, 
repair,  it  would  certainly  seem  as  if  the  7SU,000  acres  of  public  lands,"  belonging  t» 
state  could  properly  ask  no  more.  It  was  the  United  States  and  tying  within  the 
clearly  not  tlio  intention  that  the  state  Btate,  which  were  to  be  subject  to  the  dis- 
should  realize  a  beneficial  interest  from  the  poeal  of  the  legislature  of  the  state  for  such 
traDHaction  between  the  United  States  and  purpose  and  no  other,  and  the  canal  was  to 
the  atite  over  and  beyond  that  which  would  be  and  remain  a  public  highway  for  tbe 
arise  from  the  existence  of  this  canal.  The  use  of  tbe  government  of  the  United  States, 
cost  of  its  constfuction  and  the  keeping  of  free  from  toll  or  other  charge  upon  the  ve»- 
it  ID  repair  were  not  to  bo  borne  by  tbe  sels  of  said  government  engaged  in  public 
state,  even  to  the  extent  of  a  single  oollar.  service,  or  upon  vessels  employed  by  said 
That  the  parties  supposed  the  cost  would  government  in  the  transportation  of  any 
be  borne  by  the  Unit^  States  is  proved  by  property  or  troopa  of  the  United  States.  It 
an  examination  of  the  statutes;  and,  it  it  was  also  provided  that  if  the  canal  should 
be  a  fact,  it  goes  far  to  show  that  the  state  not  be  commenced  within  three  years  and 
was,  in  this  matter,  acting  in  effect  and  completed  within  ten  years,  the  state  *was[3S' 
substance  as  an  agent,  or,  in  other  words,  bound  to  pay  to  the  United  States  tlic 
as  B  trustee  for  the  United  States,  and  that  amount  it  received  upon  the  sale  of  any 
the  transaction  was  not  to  be  a  source  of  part  of  said  lands  by  the  state  at  not  lena 
prolit  to  the  state,  by  reason  of  getting  than  $1.25  per  acre,  although  the  title  to 
more  from  the  United  States  than  it  would  the  purchasers  from  the  s&tc  should  re- 
cost  to  build  the  canal.  main  valid.     The  state  was  bound  to  cause 

TUe  expectation  that  the  meana  provided  to  be  kept  accurate  accounts  of  the  salcii 
by  the  United  States  for  the  construction  and  net  proceeds  of  the  lands  granted,  anil 
of  the  work  would  be  adequate  for  that  pur-  of  all  expenditures  in  the  construction,  re- 
pose was  not  a  visionary  one,  and  it  is  pair,  and  operating  of  the  canal  and  of  the 
proved  by  the  fact,  alleged  in  the  bill  and  earnings  thereof,  and  was  to  render  a  state- 
admitted  by  the  demurrer,  that  such  means  ment  of  the  same  annually  to  the  Swretary 
were  in  truth  adequate,  and  the  canal  was  of  the  Interior,  and  whenever  the  state 
wholly  constructed  from  the  appropriation  should  be  fully  reimbursed  for  all  advance* 
of  the  lands  granted  by  the  United  States,  made  for  the  construction,  repairs,  and  op- 
and  miina^eiJ,  repaired,  and  maintained  erating  the  canal,  witli  legal  interest  on  all 
[398)froTn  'the  tolls  exacted  by  the  state  from  udvoncee  until  the  reimbursement  of  tbe 
vessels  passing  through  the  canal.  same,    or    upon    payment    by    the    United 

An  examination  of  the  act  of  Congress  States  of  any  balance  of  such  advances  from 
of  1852.  set  forth  in  the  foregoing  state-  the  receipts  from  the  lands  and  canal  with 
ment  of  facts,  will  show,  as  we  think,  the  such  interest,  the  state  was  then  only  to  be 
trust  character  of  the  transaction  between  allowed  to  tax  for  the  use  of  the  canal  such 
the  United  States  and  the  state.  There  ie  tolls  as  ^ould  be  euOicient  to  pay  all  nee- 
granted  to  the  state,  by  f  1,  the  right  of  esaary  expenses  for  its  care,  charge,  and  re- 
locating a  canal  through  the  public  lands  pairs  of  the  same;  and,  before  the  itats 
of  the  United  SUtes  400  feet  in  width;  but  could  dispose  of  any  of  the  lands,  the  route 
this  right  of  way  is,  by  the  terms  of  the  of  the  cana!  was  to  be  established  and  a 
act,  to  be  used  by  the  ataU,  or  under  pi^t  thereof  filed  in  the  office  of  the  War 
its  authority,  for  the  construction  or  Department,  and  a  duplicate  thereof  in  the 
convenience  of  such  o«nal  and  the  «p-  (.fji^e  of  the  Commissioner  of  the  General 
purtenances  theret«;  and  the  use  thereof  j^„^  Qffice.  The  0th  paragraph  of  the  WU 
IS  thereby  vested  in  the  stat«  forever  but  ^„,  j^l  attention  to  these  facts, 
"for  the  purposes  aforesaid  and  no  other.  ^  j  ,  ^^^  ^^  ^  ^  j^ 
The  can»I  niust  be  at  least  100  feet  wide  ,  ^  ^  .^  granting  tta 
nub  a  drptli  of  water  of  12  feet,  and  with  f™  j  t.  '  .  »„  ii.  !.»„■«?-,«  •!...«.•. 
l™.-ks  at  least  250  feet  long  and  80  feet  wide,  ''J''^-  "  "»'  ""^  ^°J  '\^  ^"f}  "*  *'lt'^ 
11,0  act  does  not  grant  In  absolute  estate  °f  3V"=>>'g»n.  and  the  state  did  not  therein 
in  fee  simple  in  the  land  covered  by  this  [•■<^e'><-  f"?  beneficial  interesU  in  ench 
right  of  way.  It  waa  in  effect  a  grant  upon  "ands^  As  soon  as  it  was  repaid  lU  outlay 
condition  lor  a  special  purpose ;  that  is.  in  fc^tl'E  «"rt  "f  the  construction  and  for  the 
trust  for  u:«  for  the  purposes  of  a  canal,  maintenance  and  repairs  of  the  canal,  tbe 
and  for  no  otlier.  The  rtate  had  no  power  tolls  were  to  be  r«luced  to  such  a  sum  as 
to  olien  it  and  none  to  put  it  to  any  other  sliould  be  sufficient  only  to  pay  the  n«»- 
us.,  or  purpo^.  Such  a  grant  creates  a  «U7  expcnsi's  for  the  caro,  charge,  and  re- 
trust,  at  least  by  implication.  Wa  have  pair  of  the  same.  Evidently,  it  was  not 
just  held  in  NoTthem  P.  H.  Co.  v.  Town-  supposed  that  the  sUte  was  to  profit  from 
send,  IHO  U.  R.  287,  ante.  1044.  23  Sup,  Ct,  this  grant  further  than  such  profit  as  might 
Rep.  671.  in  reference  to  a  grant  of  a  right  arise  indireclly  from  the  completion  and  op- 
of  way  for  the  railroad,  that  it  was  in  ef-  eration  of  the  canal. 

feet  a  grant  of  "  a  limited  fee,  made  on  an  Defendant  refers  to  certain  grants  of  land 
implied  condition  of  reverter,  in  the  event  made  to  Illinois.  Indiana,  and  Ohio,  and 
that  the  company  ceased  to  use  or  retain  peihaps  to  some  of  the  other  stiiU-i,  where 
the  land  for  the  purpose  for  which  it  was  such  grants  wei*  made  to  aid  in  the  con- 
granted,"  fitviictioi)    of    canals    in    those    states,   and 

The    gd    section    eranted    to    the    state,  where  potaible  piofitH  (roin  the  construction 
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of  auch  cttnalg  were  witliin  the  coiitcm 
)]tion  o(  the  variouB  grants.  *But  in  the 
referred  to  there  are  no  testrictiona  v 
tbe  IoUh  which  the  atates  may  charge 
the  uRe  of  their  respective  canala,  the  ' 
limitatioD  impoted  Dring  that  the  gov 
meot  should  have  their  free  use  for 
passine  of  its  vessela;  while,  in  this 
tlio  toltH  which  the  atate  may  charge  ar 
be  only  oucli  after  the  payment  for  iU  i 
struction,  etc.,  as  should  be  auOicient  U) 
the  necesaary  expenses  for  the  care,  cha 
and  repairs  thereof. 

The  state  of  Michigan,  throuffh  --     - 


,   all    the   conditions   therein 

Ktory  unon  that  utate.  An  attentive  n 
g  of  thnt  !>tatute  shows  its  purpose 
conform  to  all  of  the  provisions  of  the  1 
eral  3tatut«.  It  provides  ()  7)  for  kce| 
accurate  Lrauks  of  account  of  sales  and 
proceeds  of  the  lands,  and  for  making 
turT>s  to  the  Secretary  of  the  Interior  ■ 
tainiiig  such  accounts;  provides  (|  5) 
deugnating  tlie  lunds  granted  as  "  Si 
Marys  cnnni  lands;"  and  also  (|  3)  ] 
vidca  that,  in  letting  contracts  for  consti 
Uon  of  the  canal,  tlie  responsibility  of 
propoM^  contractor  and  his  ability  to  C6 
into  ctTect  the  objtct  of  the  act  of  Con^;! 
Are  to  bt.  consiitcied.  Heading  both  s 
utes,  it  seems  to  us  the  efTect  was  to  en 
a  trust,  and  that  the  state  was  mnde 
trustee  to  carry  out  the  purposes  of  the 
of  Congicss  in  the  construction  and  mi 
tenance  of  Lhc  culial.  If  there  were  fu 
arising  from  the  sale  of  the  lands  over 
above  the  cost  of  construction  and  other 
penses  of  the  cunal,  it  could  not  wit 
renpon  (after  a  perusal  of  theae  two  * 
ul«s,  with  tlie  provisions  for  accounting 
■ales  and  net  priK;eeils  of  lands,  and 
other  provisions  of  tlie  Ktatutcs  aire 
meationril }  lie  supposed  tlie  parties  uni 
stood  that  Michiiiiin  was  to  have  for  its  < 
tressur)  the  balance  arising  beyond  s 
cobt,  maintenance,  etc.,  of  the  cunal.  1 
•urplua  arose  in  the  course  of  the  0)>erat 
of  the  canal,  the  tolls  were  to  be  at  o 
reduced ;  and  it  si'enis  to  us  that  that  t 
plus  would,  upon  a  fair  and  rcn'«>iinb|p  < 
•tniction  of  the  acts,  belong  to  the  origi 
owner  of  the  lands,  by  meiins  of  which 
■tnte,  as,  in  aubstance.  the  agent  of 
United  States,  was  eiiahled  to  construct 
canal,  and  xccure  the  tolls  arising  from 
opernlinn.  to  lie  iixpended  upon  its  mi 
Jtenance  *and  for  neceeaary  repairs.  1 
would  certainly  be  so  after  the  fori 
transfer  of  the  canal,  and  after  the  Bur[ 
was  conclusively  ascertained,  and  was  ! 
J«et  to  no  further  claims  for  repairs  of 
canal  on  the  part  of  the  slate.  The  t 
were,  in  fact,  the  proceeds  of  the  trust  fi 
(the  landn),  which  belonged  to  the  Uni 
Btates,  and  should  be  transferred  with 
Teat  of  lhc  trust  property. 

Where  Congreaa  grants  liind  to  a  xti 
to  be  used  as  provided  in  this  statute. 
tliinJc  a  trust,  or  power  to  dispo-i>  of 
lands  for  the  purpose  of  cariyiiig  out  (■ 
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improvement,  is  granted;  and,  In  this  case, 
no  beneficial  interest  passes  to  the  stalo  hy 
the  language  used,  considering  the  whole 
statute.  Jfice  v.  ilinnegola  d:  S.  W.  R.  Co. 
1  Black,  35B,  878.  17  L.  cd.  147,  153. 

If  any  particular  part  of  the  statute  In 
thib  case  were  ambiguous  or  its  meaning 
doubtful,  of  oouTse  the  intention  must  he 
deduced  from  the  whole  statute  and  every 
part  of  it.  Hence  the  importance  of  those 
provisions  which,  in  effect,  if  carried  out, 
prevent  the  state  from  making  any  direct 
profit  by  the  construction  of  the  canal,  or 
from  the  tolls  received  from  reasels  passing 
through  it.  And,  where  words  are  ambig- 
uous, I  egialative  grants  must  be  interpret^ 
most  strongly  against  the  grantee  and  for 
the  government,  and  are  not  to  be  extended 
by  implication  tn  favor  of  the  grantee  be- 
yond the  natuial  and  obvious  meaning  ol 
the  words  employed.  Any  ambiguity  must 
operate  against  the  grantee  and  in  favor  of 
the  public.  Rice  v.  Minnesota  A  N.  W.  R. 
Co.  1  Black.  380,  17  L.  ed.  154.  This  rule 
of  coni'truction  obtaina  in  grants  from  the 
United  States  to  states  or  corporations  in 
aid  of  the  construction  of  public  works. 
(Id.  10.) 

Tlien,  too,  there  is  the  almost  contempo- 
raneous construction  placed  upon  the  Fed- 
eial  statute  by  the  legislature  of  Michigan 
in  the  act  Ko.  175,  approved  February  14, 
1^59,  in  the  preamble  of  which  it  is  aaid 
that  "  nhereus  such  canal,  baring  been 
built  and  accepted  by  the  authorities  of  this 
state,  is  found  to  need  repairs  in  order  to 
its  preservation  and  use  to  the  due  per- 
formance of  the  trubt  created  by  said  act 
of  Congres*  and  the  assent  of  this  ntnte 
thereto."  et«.  Again,  the  treasurer  o(  the 
slate,  who,  by  virtue  of  hia  office,  was  one 
of  the  members  of  the  board  of  control  of 
the  Saint  Maryi  Falls  ship  *canal,  in  the[40S] 
course  of  his  onnual  report  for  the  year 
1883,  made  to  tho  governor  and  trans- 
mitted to  the  legislature  of  the  state,  used 
tiie   following  language: 

"Since  my  laat  report,  the  remainder  of 
the  pergonal  property  belonj^in^  to  the 
Saint  Marys  Falls  ship  canal  has  been  sold, 
making  a  final  balance  in  that  fund  of  $08.- 
1)27.12.  Alt  business  pertaining  to  the  man- 
agement of  the  canal  on  the  part  of  the 
btate  has  ceased,  and  the  moneys  In  the 
fund  remain  in  the  atate  treasury  un<ler 
act  No.  17,  Laws  of  1881,  the  state  acting 
biinply  as  trustee." 

We  do  not,  of  course,  assume  that  the 
state  treasurer  could  bind  the  state  of  Mich- 
igan by  any  aclmission  he  might  make  in  a 
icport  to  the  Icgisloture  of  that  atate.  but 
it  shows  simply  the  understanding  of  that 
aflicial.  who  »'us  so  closely  connected  with 
the  construction  and  operation  of  the  canni, 
in  relation  to  the  surplus  funds  in  the 
trcasuiy  of  the  slate,  arising  out  of  the 
operation  of  the  canal.  That  the  state  leg- 
iiitnture  in  1859  regarded  the  state  as  a 
ti'untce  is  evident  from  the  above  language 
in  the  pivtion  of  the  preamble  quoted. 

Finally,  by  the  joint  resolution  of  the  leg- 
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ialature,  being  No.  20  of  the  Public  Acts 
of  1897,  it  was  stated  as  follows: 

"  Whereas  there  has  remained  to  the 
credit  of  the  Saint  Marys  ship  canal  fund  a 
credit  balance  which  was  on  hand  at  the 
time  of  the  transfer  of  the  said  canal  from 
the  state  to  the  United  States,  and  no  claim 
has  been  made  for  any  part  of  such  moneys, 
either  by  any  persons  who  paid  the  same 
into  the  fund  or  by  the  general  government ; 
**And  whereas  there  now  remains  on 
hand,  under  the  board  of  control  of  the 
Saint  Mfirys  ship  canal,  an  invoice  of  tools 
and  macliinery,  and  no  demand  by  any  per- 
son or  pers«)ns  or  by  the  United  States  hav- 
ing been  made  for  a  transfer  of  said  tools 
and  machinery: 

"  Therefore,  resolved  by  the  Senate  and 
House  of  Representatives  of  the  State  of 
Michigan,  That  the  auditor  general  be,  and 
he  is  hereby,  directed  to  transfer  such  bal- 
ance as  shown  upon  the  books  of  his  office 
to  the  same,  uiid  it  shall  hereafter  become 
a  part  of  the  general  fund  of  the  state. 
"'And  he  it  further  resolved,  That  the 
[403] board  of  control  of  the  *Saint  Mark's  ship 
canal  be,  and  they  are  hereby,  authorized 
to  dispose  of,  at  the  best  possible  advan- 
tage, the  tools  and  machinery  aforesaid  and 
now  under  tiicir  control,  and  deposit  the 
money  received  from  the  sale  of  said  prop- 
erty m  the  general  fund  of  this  state." 

From  these  statutes  and  resolutions  we 
think  it  quite  clearly  appears  that  the  state 
and  its  public  officers  thought  that  a  trust 
had  been  created,  and  that  the  state  had  re- 
ceived the  lands  in  trust  for  the  purpose  of 
carrying  out  the  provisions. of  the  Federal 
statute.  A  surplus  arising  from  the  sales 
of  lands  and  from  the  tolls,  over  and  above 
all  cost  of  construction,  repairs,  etc.,  after 
the  formal  transfer  of  the  canal  itself,  be- 
longs to  the  United  States,  and  it  is  the 
proper  party  Ut  recover  the  same. 

The  counsel  for  defendant,  however, 
uiged  that  other  action  by  the  United 
States  shows  that  no  sudi  trust  existed. 
He  referred  to  the  joint  resolution  of  the 
state,  adopted  in  18(»9,  wherein  the  neces- 
sity for  the  immediate  enlargement  of  the 
Saint  Marys  Falls  canal,  a  work  of  urgent 
necessity  and  national  importance,  was  ad- 
vocated, and  it  was  therein  said  that  the 
state  of  Michigan  had  no  funds  properly  ap- 
plicable to  such  purpose,  and  it  was,  there- 
fore, resolved  that  the  board  of  control  of 
the  canal  should  be  authorized  and  directed 
to  transier  the  canal,  with  all  its  appur- 
tenances and  all  the  right  and  title  of  the 
state  of  Michigan  in  and  to  the  same,  to 
the  United  States,  provided  the  state  should 
be  firbt  guaranteed  and  secured,  to  the  sat- 
isfaction of  the  board,  against  loss,  by  rea- 
son of  its  liabilitv.  on  certain  bonds  which 
had  been  issued  by  it  under  authority  of 
an  act  to  provide  for  the  repairs  upon  the 
canal,  "  and  to  perform  the  trust  respect- 
ing the  same,"  approved  February  14,  1859. 
Even  in  this  act  of  1859,  the  legislature,  as 
has  already  been  stated,  acknowledges  the 
trust,  and  passes  an  act  for  the  purpose  of  I 
perfonmng  its  obligations  respecting  the 
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same.  But  it  is  said  that  this  resoluiioii 
(of  1869)  providing  for  the  transfer  of  tbm 
canal  was  not  noticed  or  accepted  by  th^ 
United  States  until  1880,  when  Oongrese^ 
by  an  act  approved  June  14,  1880,  author^ 
ized  the  Secretary  of  War  to  accept,  on  be-^ 
half  of  the  United  States,  from  the  state  oriq 
Michigan,  the  *canal,  provided  "such  trani^ 
fer  shall  be  so  made  as  to  leave  the  Unlte^ 
States  free  from  any  and  all  debts,  claim^ 
or  liability  of  anv  character  whatsoever 
and  said  canal,  after  such  transfer,  sbf^^ 
be  free  for  public  use." 

This  olTer  under  the  act  of  1880  was  ^^ 
cepted  by  the  state  by  afit  No.   17,  Pub^|^ 
Acts  of  Michigan  of  1881,  supra,  and  %^ 
board   of   control    was   authorized    and    <{/. 
rected :     First.  **  To  transfer  the  said  cant/ 
and  the  public  works  thereon,  with  all  Ug 
appurtenances,  and  all  the  right  and  title  o/ 
the  state  of  Michigan  in  and  to  the  same, 
to  the  United   States,"  in  accordance  with 
the  provisions  of   the   act  of  Congress  ap- 
proved June  14,  1880;  and,  second,  "atinj 
time    when    they   may   deem   it   proper,  to 
transfer    all    material    belonging    to  taid 
canal,  and  to  pay  over  to  the  United  Statei 
all  moneys  remaining  in  the  canal  fund,  ex- 
cepting so  much  as  may  be  necessary  to  pat 
the  said  canal  in  repair,  for  its  acceptance 
in  accordance  with  the  act  above  recited: 
Provided,   Such    transfer   of   material  wi 
payment  of  moneys  shall  be  in  consideration 
of  the  construction,  by  the  United  States,  of 
a  suitable  dry  dock,  to  be  operated  in  con- 
nection  with   the   Saint  Marys   Falls  ship 
canal  for  the  use  of  disabled  vessels." 

It  is   argued    from   this   legislation  that 
Congress  thereby   recognized   and  acknowl- 
edged the  ownership  of  the  canal  by  the 
state,  free  from  any  trust  connected  there- 
with, and  that  the  provisions  by  the  state 
for  transferring  all  material  belonging[  to 
the  canal  and  for  paying  over  to  the  United 
States  all  moneys  remaining  in  the  canal 
fund,   etc.,    were    upon   the   condition  JQ^ 
quoted;    and   it   is   stated   that  there  was 
no  proof  that  such  dry  dock  had  been  cob- 
structed,    and    hence    there    was    no  li*' 
bility  on  the  part  of  the  state  to  pay  tk« 
moneys  or  deliver  the  tools.     But,  if  tb0 
original   transaction  amounted  to  a  tnist« 
as  we  think  it  did,  the  attempt  of  the  b^^ 
to  impose  a  condition  upon  its  payment  €^ 
the  moneys  and  the  transfer  oi  the  tool^ 
did  not  take  away  its  liability  as  tmste^l 
nor    make    it    necessary    that    the    Unite^^ 
Slates  should  build  the  dry  dock  before  f ' 
should   be  entitled  to  the  money  and 
tools.     The  United  States  might  have 
satisfied  to  permit  the  state  to  retain  it 
nominal  title  and  to  remain  in  possession 
and  to  operate  the  canal  under  its  original 
obligations;  and  when,  in  1880,  it  author^ 
ized  the  Secretary  'of  War  to  accept  the  ca- 
nal from  the  state  without  any  liability 
its  part  for  debts  or  claims  in  regard  to  thc^ 
canal,  it  did  not  thereby  in  any  manner^^ 
admit    the  nonexistence  of  any  tnist  there--^ 
tofore   created.      Assuminfi^    that    the    land 
grant  and   the  tolls  had  been  sufficient  t»^ 
construct  tlie  canal  and  operate  and  repaid* 
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it,  there  was  no  reason  why  the  United 
States  should  assume  or  agree  to  pay  any 
debts  or  claims  which  might  exist  in  re- 
gard to  the  canal.  The  consideration  for 
the  transfer  of  the  material  and  the  pay- 
ment of  the  moneys  amounted,  at  most,  to 
»  provision  in  the  nature  somewlmt  of  a 
condition  subeequent,  and  the  right  to  such 
transfer  and  payment  did  not  rest  upon  the 
prior  building  of  the  dry  dock  oy  the 
United  States.  There  was  nothing  in'  this 
k^slation,  in  our  opinion,  which  changed 
the  character  in  which  the  state  had  acted 
as  trustee  up  to  the  time  of  such  transfer 
of  the  canal,  and  the  liability  of  the  state 
was  not  altered  by  reason  of  the  act  of  1R80 
or  that  of  1881. 

We  arc  of  opinion  that  the  bill  shows  a 
cause  of  action  against  the  state  of  Michi- 
gan as  trustee,  and  its  liability  to  pay  over 
the  surplus  moneys  (if  any),  which  upon 
an  accounting  it  may  appear  have  ari.sen 
from  the  sale  of  the  granted  lands,  over  and 
above  all  cost  of  the  construction  of  the 
canal  and  the  necessary  work  appertaining 
thereto,  and  the  supervision  thereof,  to- 
gether with  the  surplus  money  arising  from 
the  tolls  collected,  which  latter  sum  by  the 
demurrer  is  admitted  to  amount  to  $68,- 
927.12.  This  sum  the  United  States  in  sub- 
stance (especially  in  the  4th  paragraph  of 
the  bill)  admits  is  all  that  is  due  from  the 
state  on  account  of  such  tolls.  It  is  not  en- 
titled to  go  back  of  that  amount  and  call 
for  an  accounting  as  to  tlie  tolls  prior  to 
the  transfer  of  the  canal  to  the  United 
States.  The  latter  is  also  entitled  to  re- 
cover the  value  of  the  tools,  etc.,  mentioned 
in  the  bill,  as  of  the  time  of  the  transfer 
of  the  canal. 

We  think  there  is  no  ground  of  defense 
arising  from  any  alleged  laches  on  the  part 
of  the  United  States  in  bringing  this  suit. 
Assuming  the  existence  of  what  would  be 
laches  in  a  private  person,  the  defense  that 
might  arise  therefrom  is  not  available  ordi- 
narily against  the  government.  United 
States  v.  Beehe,  180  U.  S.  343,  353,  46  L. 
ed.  563,  670,  21  Sup.  Ct.  Rep.  371. 
l>6]  'There  must  be  judgment  overruling  the 
demurrer,  but  as  the  defendant  may  desire 
to  set  up  facts  which  it  might  claim  would 
be  a  defense  to  the  complainant's  bill,  \vc 
grant  leave  to  the  defendant  to  answer  up 
to  the  first  day  of  the  next  term  of  this 
court.  Fn  case  it  refuses  to  plead  further, 
the  judgment  will  be  in  favor  of  the  United 
States  for  an  accounting  and  for  the  pay- 
ment of  the  sum  found  due  thereon. 

Demurrer  overruhd  and  leave  to  answer 
given,  etc. 


JEFFERSON  B.  CONLEY,  Plff.  in  Err., 

V. 

MATHIESON  ALKALI  WORKS. 

(See  S.  C.  Reporter's  ed.  406-412.) 

Service  of  process  on  foreign  corporation. 


Service  of  summons  within  the  state  on  resi- 
dent directors  of  a  foreign  corporation  Is  In- 
sufficient  to  give  the  court  jurisdiction  of 
such  corporation,  where,  at  the  time  of  such 
service,  it  had  ceased  to  do  business  within  che 
state,  and  had  designated  no  agent  upon 
whom  service  could  be  made. 

[No.  238.] 

Argued  April  15,  16,  1909.  Decided  May  IS, 
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TN  ERROR  to  the  Circuit  Court  of  the 
1  United  States  for  the  Southern  District 
of  New  York  to  review  an  order  which  set 
aside  a  service  of  summons  on  a  foreign  cor- 
poration.   Affirmed. 

See  same  case  below,  110  Fed.  730. 

The  facts  are  stated  in  the  opinion. 

^fr.  W.  W.  MacFarland  argued  the 
cause,  and,  with  Messrs.  MacFarland,  Tay- 
lor, d  Costello,  filed  a  brief  for  plaintiff  in 
error: 

ViiHvs  in  which  service  of  process  will  not 
be  regarded  by  this  court  as  sufficient  to 
give  jurisdiction  over  the  foreign  corpora- 
tion for  the  purpose  of  rendering  a  valid 
personal  judgment  are  those  where  the  cause 
of  action  against  the  foreign  corporation  did 
not  arise  within  the  state,  and  the  corpora- 
tion was  not  doing  any  business  within  the 
state,  and  the  service  was  upon  an  officer  or 
agent  only  casually  within  the  state,  and  not 
charged  with  any  business  of  the  corporation 
there. 

Ooldey  v.  Morning  News,  166  U.  S.  618. 
39  L.  ed.  517,  15  Sup.  Ct.  Rep.  559;  Fidelity 
TruM  d  8.  V.  €o.  v.  Mobile  Street  R.  Co. 
53  Fed.  850;  Reif snider  v.  American  Imp. 
Pub.  Co.  45  Fed.  433 ;  Carpenter  v.  Westing- 
house  Air-Brake  Co.  32  Fed.  434;  United 
States  v.  Ameiican  Bell  Teleph.  Co.  29  Fed. 
17;  Elgin  Canning  Co.  v.  Atchison,  T.  d  S. 
F.  R.  Co.  24  Fed.  866;  American  Wooden- 
Ware  Co.  V.  Stem,  63  Fed.  676;  Clews  v. 
Woodstock  Iron  Co.  44  Fed.  31;  Golden  v. 
Morning  A'ttts,  42  Fed.  112. 

Directors  of  a  corporation  are  its  principal 
officers  and  agents. 

Hitler  v.  Burlington  d  M,  River  R.  Co.  70 
N.  Y.  226. 

State  decisions  sustain  the  validity  of  the 
service  in  the  present  case. 

Tuchband  v.  Chicago  d  A.  R.  Co.  115  N. 
Y.  437,  22  N.  E.  360;  Hiller  v.  Burlington 
d  M.  River  R.  Co.  70  N.  Y.  223;  Pope  v. 
Terre  Haute  Car  d  Mfg.  Co.  87  N.  Y.  139. 

Everything  is  presumed. against  those  who 
do  not  produce  books  that  would  show  the 
fact. 

Lindley,  Partn.  pp.  808,  note,  993. 

Every  decision  of  the  Federal  courts  upon 
any  state  of  facts  at  all  resembling  the  facts 
of  the  case  at  bar  has  affirmed  the  validity 
of  such  a  service  as  was  made  in  the  present 
case 

Simon  v.  Craft,  182  U.  S.  427,  45  L.  ed. 
1165,  21   Sup.  Ct.  Rep.  836;   Barrow  S.  S. 


Note. — As  to  service  of  process  upon  foreign 
eorporattons — see  notes  to  Foster  v.  Charles 
Betcher  Lumber  Co.  (S.  D.)  23  L.  R.  A.  490. 
and  Eldred  v.  American  Palace-Car  Co.  45  C.  C. 
A.  3. 
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That  a  foren/n  corporation  must  he  engaged 
in  business  within  the  state  in  order  to  vali- 
dtite  service  of  process  upon  it — see  note  to 
l*lnney  v.  Providence  Loan  St  Invest.  Co. 
(Wis.)  50  L.  R.  A.  591. 
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Co.  V.  Kane,  170  O,  S.  100,  42  T,.  pH.  nof.  the-  inolion  ahouM  be  grarUd.  But  it  «u 
18  Sup,  Ct.  Rep.  SZB;  Connivficur  1/m/.  /,.  said  that  "  the  affidavits  of  coroplalnknt  an 
/n«.  Co.  V.  Spratleii.  172  U.  S.  002.  43  L.  ed.  inninly  on  infomiatioii  and  belief,  but  an- 
560,  19  8up,  Ct,  Rep.  309;  Henrirlta  Mm.  <£  nrxed  to  tbpm  it  a  letter,  the  geouineneaa  of 
Mill.  Co.  V.  Johnson,  173  U.  S.  221,  43  L.  which  is  not  questioned,  which  bean  date 
ed.  675,  10  Sup.  Ct.  Rep.  402:  Soctfli  Fon-  March  16,  moi  (two  montba  and  a  bal(  tt- 
dire  V.  Uilliken,  135  u.  R.  304,  34  L.  ed.  ter  tli<-  alleged  cessation  of  business  at  HI- 
208,  10  Sup.  Ct  Rep.  S23 :  Coicley  v.  Tiorth-  agara  Falls),  and  signed  by  the  treasurer  of 
em  P.  R.  Co.  159  U.  ^.  6S3,  40  L.  ed.  267.  tlie  defendant  corporation,  in  which  be 
10  Sup.  Ct.  Rep.  127;  Tootle  v.  Oolemnn,  apeakn  of  the  plant  at  Niagara  Falls  as  still 
67  L.  R.  A.  120,  46  C.  C.  A.  132,  107  Fed.  being  opeinted  by  the  defendant.  Under 
41;  Purdy  v.  Wallace  MulUr  t  Co.  81  Fe<l.  these  circumstances  the  court  would  not  b« 
513;  Reiily  v.  Philadelphia  d  R.  R.  Co.  lOfl  wnrrnnted  in  granting  this  motion,  in  view 
Fed.  349;  Re  Bohont,  150  U.  8.  653,  37  L.  of  the  conflict  of  fact.  If,  home>-er,  the  de- 
ed. 1211,  14  Sup.  Ct.  Rep.  221:  Meyer  v.  Fendant  feeU  assured  that  the  apparent  dis- 
Pennaylvania  Lumbermen's  Jful,  F.  Inn.  Co.  crepancy  can  be  explained,  and  is  willing  to 
108  Fed.  169;  Revans  v.  Southern  .«.  lE  .4.  pay  the  expenwsof  a  reference,  it  may  be 
R.  Co.  114  Fed.  982.  sent  to  a  master  to  take  testimony  aod  rC' 

Mr.  Alfred  Ely  argued  the  cause,  and.  port  tothe  court  whether  or  not  at  the  time 

with   MeMrs.   Agar,  Ely,  d   Fulton,   filed   s  of  the  servioB  of  the  Bummont  the  defend- 

brjef  for  defendant  in  error:  Ant  corporation  was  doing  business  within 

The  service  was  insulTicient.  this  state." 

Ooldey  V,  Morning  \eira.   156  U.  B.  618,        *A    reference   to   the   master   was   made.CUt 

SB  L.  ed.  517,  15  Sup.  Ct.  Rep.  550.  After    tnlcin<;    testimony     (whieh     occupies 

It  is  immaterial  whether  such   service  is  si.xty-two  pnges  of  the  record),  the  master 

recognized   aa   lultieicnt   hy  the   statutt-a   or  reported  that,  beside  its  plant  at  Saltvilte, 

the  judicial  decisions  of  the  stale  where  the  the  defendant,  prior  to  December  31,   1900, 

service  is  made.  owned  and  operated  a  plant  for  the  manufac- 

BarroiE  8.  S.  Co.  v.  Kane.  ITO  U.  S.  100,  ture  of  caustic  aoda  and  bleaching;  powder 

42   L.  ed.   904,   IS   Sup.   Ct.   Rep.   526;    81.  hy  electricity,  located  at  Niagara  Falls,  un- 

Clair  V.  Cox:,  106  U.  S.  350.  27  L.  ed.  222.  der  a  pntented  process,  known  as  the  Cast- 

I  Sup.  Ct  Rep.  354.  ner  electrolytic  procesa;  that  on  the  31st  of 

necember,  1900,  it  conveyed  this  phint  and 

„,.,.„—  ,  ,,         ,  ..         .  all  of  the  property  of  the  defendant,  of  every 

Mr  Justice  M«Ke«i»»  delivered  the  opm.  ^^-^^^  and  description,  to  the  Castner  EiJ- 

lon  of  the  court:  ,  trolytic  Alkali  fcorapany,  a  corporatioi 

The  plaintiii  is  a  citizen  of  the  slate  of I...j  .._j_.  .v.  i.— „  ;/  ir: :_:_  .  .i.. 

New  York,  and  tbe  defendar 
rated  in  the  state  of  Virginia,    The  p 

[407ja8  -assignee  of  T.T.Mathieson,  brought  this  hut\rat°theT»bst«"tiTwnrideVaUo7'^ 

action  in  the  supreme  court  of  Nfw   York  j^^  ^„f;^^  „  it,,  gj^j,  ^f  the  Castner  Elec- 

county  state  of  New  York,  against  the  de-  trolytic  Alkali  Company;  that  the  selling 
fendant  for  monefs  alleged  to  be  due  on  a  ^  ,^^  the  products  manufactured  at  W- 

~"i*'?'?'7''"/°ir    '^'*1"^.*^,?^    J't^"?  «W»  F»"«.  >**ove  and  after  the  transfer. 

and  defendant.     Tbe  complaint  alleged  that  ^\^  ^^^^j^  Hoffman  4  Co.,  a  corporation  or- 

the  contract  was  made  in  the  city  of  New  ^„i^^i  under  the  laws  of  Rhode  Island,  and 

York   on   the    ISth   of   August     1893.     The  [^^icb]  had  and  has  its  principal  place  of 

articles  of  agreement  show  that  Mathieson  s  business  in  Providence,  in thatsUte;that»aid 
employment  wns  a  a  general  super  in  to^dent  „„,  ^nj  j^  the  selling  agent  for  tbe 

for  tbe  term  of  eight  years,  in  the  erection  g^nl^iii^  products,  with  some  exceptions,  aid 
and   general   management  of   the   works   of  .nju^corporation  has  a  brand,  office  Id 

the  corporation,      and  also  of  their  opera-  j,     ^.^      ,  ^V^  Y^^l^   ^^^  the  business  deal- 

tbn.ofter  the  same  shall  have  l^ne  .  /,   ^be   defendant   corporation    and  of 

The  defendant  had  designated  no  airent  upon  ,,-   -,,  ,         „-4.i.    ._  .u   u  ii,_  . 

.  .  ,.   ."_     i     _   _?  J  J  the  Uastner  company  with  Arnold  IlonmaD 

,l,om   „™«  could   h,™  b«„   mjd.,   .jd        ^  „r,lj.n  Ihrougk  If  Pro.ld.M. 

...mm™.  W.8  ""'J.i,";  J.S'.T.h",  '<^-  "■"<  II"  d.t.nd»nl,  .inc.  .  p.rt,.d 
John  O,  Af.r   l»o  memhtr.  oltt.  l«.rd  ol  ^  ^       ot  D«,mb.r."««>. 

''iT.^'i.;   .,  K?."?".*     'i.  Zi^^l  '•■■■   •"'1   "I"   1"'.   "•   P"»"P»I    P'«"  "' 

"I""  •'  'J"  «'?'P>"7-  K"; ''%""', ,'"  It.  b™.k,  .ud  rraid.  .r.  kept  thm,  ..d  It 
,»,«r  h.d  .ip.rri.  on  ''''f"'''  "ol  oj  con.iSting  ot  V.ml 

transferred   to   the   United  „„„,„„„.    ....    „„   .' „t »  .    ,.   .,„ 


The  pl.intill  i.  .  cill»n  of  the  .late  of  f,^  „„j„  ,4,  ,,;;,  ^  virKlnta ;  thnt  Ih. 


States  circuit  court  for  the  •outbem  district 


employees,   that   its   bank    account    ia   alto 


States  circu  I  court  lor  we  «>uinern  uisiriei  ^^^^  .^  ^^j^  ^.^      ^^^  ^^^^^  j^  ^ 

of  New  York.     A  motion  was  made  in  that  j^^'t,,^    ^^^^e   ot   New   York,-noni   of   ita 

court  to  set  aside  the  summons  and  service  i^j,,    records,  or  accounts  are  kept  tbet*. 

at  null  and  void.    AffidavlU  were  presented  ^^t  bni  it,  since  January  1,  1601.  sold  any 

by   both   parties,   and   ruling  on   them   tbe  (,f  jjg  products  there;  that  a  by-law  o(  tb« 

court  said  that  if  the  facts  sUted  by  the  af-  compnny.  adopted  in  1896,  provided  that  tba 


for  some  months  before,  defendant  corpora-  dny  of  each  and  every  month  in  each  y«ar, 
tion  had  ceased  to  do  business  in  the  Bt;itc,  but  that  it  did  not  appear,  however,  that 
I2Z4  I0O  V.  9. 


1902.                                  CoNLEY  V.  Mathieson  Alkali  Workh.  408-411 

meetinprs  had  been  held  in  compliance  with  Section  1780  is  a^  follows: 
the  by-laws,  the  fact  being  that  they  were  "  Sec.  1780.  An  action  against  a  foreign 
held  minetimcs  in  Saltville  and  sometimes  in  corporation  may  be  maintained  by  a  resi- 
Providence,  and,  during  the  year  1001,  at  dent  of  the  state,  or  by  a  domestic  corpora- 
>9]leAst,  were  held  not  more  than  two  or  *three  tion,  for  any  cause  of  action.  An  action 
times  in  New  York  city,  and  then  at  the  against  a  foreign  corporation  may  be  main- 
branch  oflice  of  Arnold  Hoffman  &  Co.,  or  tained  by  another  foreign  corporation,  or 
at  the  office  of  R.  T.  Wilson  &  Co.,  bankers,  by  a  nonresident,  in  one  of  the  following 
in  Wall  street,  a  member  of  which  firm  was  cases  only: 

a  director  of  the  defendant  company,  and  "  1.  Where  the  action  is  brought  to  re- 
one  of  its  principal  stockholders;  that  the  cover  damages  for  the  breach  of  a  contract, 
admissions  in  a  letter  of  the  treasurer  of  made  within  the  state  or  relating  to  prop- 
the  company,  March  15,  1901,  "are  fully  ex-  erty  situated  within  the  state,  at  the  time 
plainefl  by  the  fact  that  it  followed  earlier  of  the  making  thereof. 

correspondence  in  which  the  plan  of  dispos-  "  2.  Where  it  is  brought  to  recover  real 

ing  of  the  plant  at  Niagara  Falls  for  the  property  situated  within  the  state,  or  a  chat- 

atock  of  a  new  company  was  brought  to  the  tel,  which  is  replevied  within  the  state, 

attention    of    Mr.    Pell,"    the    president,    to  "  3.  Where    the    cause    of    action    arost' 

whom  the  letter  was  addressed.     The  mas-  within  the  state,  except  where  the  object  of 

ter's  report  concluded  as  follows:  the  action  is  to  affect  the  title  to  real  prop- 

"  Upon   the   facts   thus   outlined,  it  does  erty  situated  without  the  state." 

not  appear  that  the  defendant  corporation  These   sections,   it   is   insisted,   gave   the 

was,  at  the  time  of  the  service  of  the  sum-  state  court  jurisdiction,  and  it  follows  that 

moTis  herein,  viz,,  April  18,  1901,  doing  busi-  the    circuit    court    had    jurisdiction.      But, 

ne»H  within  this  state.  granting  the  existence  of  a  cause  of  action. 

"  The  fact  that  it  held  the  entire  capital  it  is  not  every  service  upon  an  officer  of  a 

stock    of    the    Castiier    Electrolytic    Alkali  corporation  which  will  give  the  state  court 

Company,  and  that  the  operations  of  that  jurisdiction  of  a  foreign  corporation.     Thi.s 

coni})any   were  carried   on   under   the   same  was  declared  in   Goldey  v.   Morning  Neicn, 

manageluent  as  before  December  31,  1900,  is  156  U.  S.  518,  39  L.  ed.  617,  13  Sup.  Ct. 

not  material.     The  new  corporation  was  a  j>ep.  559.    The  case  arose  in  New  York,  and 

separate   legal   entity,   and,   whatever    may  the  question  presented  was  "  whether,  in  a 

have  been  the  motives  leading  to  its  creation,  personal  action  against  a  corporation  which 

it  can  only  be  regarded  as  such  for  the  pur-  neither    is    incorporated    nor    does    busines-* 

poses  of  legal  proceedings.  within  the  state,  nor  has  any  agent  or  prop- 

"  It    was    that   corporation    alone    which  erty  therein,  service  of  the  summons  upon  its 

transacted  any  business  in  this  state,  not-  president,  temporarily  within  the  jurisdic- 

witbst*inding  it  may  have  been  for  all  prac-  tion,  is  sufficient  service  upon  the  corpora- 

tical  purposes,  merely  the  instrument  of  the  tion." 

defendant  corporation.     People  v.  American  ^s  there  was  a  difference  between  the  rul- 

BeJl  TeUph.   Co.   117   N.   Y.   241,  22  N.  E.  j^gg  of  the  state  court  of   Now   York   and 

1057;     Vnited    Rtates    y.     American    Bell  the  circuit  courts  of  the  United  States  •on[411] 

Teleph.  Co.  20  Fed.  17."  the  question,  it  was  elaborately  considere<l 

The  plaintiff  excepted  to  the  report,  the  "upon  principle  and  in  the  light  of  previous 

rulings  of  the  master  on  the  admission  of  deciMon?  of  this  court."    The  decisions  were 

testimony,  and  to  his  conclusions.     The  re-  oxaniined,  and  the  question  was  answered  in 

port  was  afHrmed  and  the  service  of  sum-  the  negative,  and  it  was  announced,  as  '*  an 

mons  set  aside  and  declared  null  and  void,  elementary  principle  of  jurisprudence,  that 

This  ruling  is  assigned  as  error.  r\  court  of  justice  cannot  acquire  jurisdiction 

The  fundamental   proposition  of  plaintiff  over  the  pi-rson  of  one  who  has  no  residence 

in  error  is  that  the  state  court  had  juris-  within  its  territorial  jurisdiction,  except  by 

diction  of  the  defendant  in  error,  and  that,  actual  service  of  notice  within  the  jurisdio- 

therefore,   the   circuit  court  of   the    United  tion  upon  him  or  upon  some  one  authorized 

States  had  jurisdiction.    To  sustain  the  ju-  to   accept   service  in   his  behalf,  or  by  his 

risdiction  of  the  state  court  subdivision   3  waiver,  by  general  appearance  or  otherwise, 

of  §  432  and  §   1780  of  the  Code  of  Civil  of  the  want  of  due  service.    Whatever  effect 

Procedure  of  the  state  are  cited.     Subdivi-  a  constructive  service  may  be  allowed  in  the 

sion   1   of  §  432   provides  for  service  upon  courts  of  the  sam^  government,  it  cannot  be 

certain  enumerated  ofTicers  of  a  foreicm  cor-  recognized   as   valid   by  the  courts  of  any 

lOlporation;    ♦subdivision   2   provides   for   the  otlier  government."     It  was  also  held  that 

designation  of  a  person  by  the  corporation  ^^^^  defendant,  by  filing  a  petition   for  re- 

upon  whom  process  may  be  served.     Subdi-  "i«^'«^'  ^i^  "^^  ^;«>y^  ^^^^5^^  j."  ^^^  "^j/'^^ 

vision  3  is  as  follows:  "^   summons,   and    that   objection   could   bo 

« If  such  a  designation  is  not  in  force,  or  T^""-*  Tt  T""'^^  I?  ^^  '"'"'''''^  '^"'^  '•! 

if  neither  the  person  designated  nor  an  of-  .^  ^^  ^"/^^^^  ^^^"1*^^'"  ^'''  "^""n  '"''""''  ""'  ' 

^                •/•  J  •         uj'   •  •       IX     r  i.1  •  ihp   action   had   been   originally  commenced 

fleer  specified  in  subdivision  1st  of  this  sec-  ^y^^^^     ^.^j^j^,^^  ^  Morning  News  ^^'SL.  affii-med 

tion  can  be  found  with  due  diligence,  and  i„  n',f^«.9/i   Western  R.  Co.  v.  Broxc,  164  U. 

the    corporation    has    property    withm    the  .s.  271.  41  L.  ed.  431.  17  Sup.  Ct.  Rep.  126. 

state,  or  the  cause  of  action  arose  therein,  (he    principle    announce<l    in    Qoldey    v. 

to  the  cashier,  a  director,  or  a  managing  Mnvhinff  A'cics  covers  the  case  at  bar.     The 

asrent  of  the  corporation  within  the  state."  resilience  of  an  oflicer  of  a  corporation  does 

100  U.  8.  WV^ 
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not  necossaiily  give  the  corporation  a  domi- 
cil  ki  the  state.  He  must  be  there  officially, 
—  there  representing  the  corporation  in  its 
hnfiiiiosis.  ,S7.  Clair  v.  Cox,  106  U.  S.  350, 
27  L.  ed.  222,  1  Sup.  Ct.  Rep.  354.  In  other 
words,  a  corporation  must  be  doing  business 
there,  and,  recognizing  the  necessity  of  this, 
the  circuit  court  referred  that  issue  to  a 
master.  The  decision  upon  the  issue  was 
adverse  to  the  contention  of  the  plaintiff, 
and  we  cannot  say  that  it  was  not  sustained 
hy  the  evidence  and  the  presumptions  which 
nuj.st  be  conceded  to  the  report  of  a  master 
and  the  judgment  of  the  lower  court.  The 
defendant  was  competent  to  convey  its  prop- 
erty to  the  Castner  Electrolytic  Alkali  Com- 
pany, and  afterwards  make  the  locality  of 
its  own  business  Providence  and  Saltville. 
Whether  the  transfer  to  the  latter  company 
was  fraudulent  we  certainly  cannot  decide 
from  this  record,  and  the  by-law,  which  pro- 
vided for  a  monthly  meeting  in  New  York, 
could  not  of  itself  keep  the  corporation  in 
New  York.  The  tcj^timony  is  positive  that 
[412]no  business  of  the  corporation  *was  done  in 
New  York  city  after  the  transfer  of  the 
Niagara  Falls  plant:  that  all  of  the  busi- 
ness of  the  corporation  was  conducted  at 
Providence,  except  of  a  purely  manufactur- 
ing character,  wliieh  was  conducted  at  Salt- 
y\]\e. 

The  following  is  an  extract  from  the  testi- 
mony of  the  secretary  and  treasurer: 

"The  offices  of  the  Mathieson  Alkali  Works 
at  Providence  conducted  all  the  business  of 
the  company  except  that  of  a  purely  manu- 
facturing character,  which  was  conducted  at 
Saltville.  They  keep  there  the  general  books 
of  account,  the  books  of  record,  the  stock 
book^.  They  had  charge  of  the  general 
cour-^M  of  the  company's  affairs  and  trans- 
actrd  its  finances;  collected  the  money  and 
paid  the  bills.  In  fact,  attended  to  all  the 
busino-^*;  which  generally  comes  under  the 
con<lu(t  of  a  company's  general  office.  This 
was  <lono  solelv  at  Providence,  and  nowhere 
else." 

And  he  further  testified  that  all  of  the 
jroods  of  the  corporation  were  sold  at  Pron- 
dence.  The  affidavits  filed  by  the  defend- 
ants were  as  positive  as  the  oral  testimony. 
The  order  of  the  Circuit  Court  is  therefore 
affirmed. 


belonging    to    a    foreign    telegraph    corpora- 
tloD,  the  value  of  which  w&s  determined  by  re- 
gardiug  it  as  a  part  of  a  system  operated  bi 
other  states,  is  not  invalid  because  such  cor- 
poration  is   engaged   in    interstate   bualneMi 
and  has  accepted  the  provisions  of  the  act  of 
July  24,  1806,  giving  it  the  privilege  of  op- 
erating a  line  over  military  and  post  roB< 
and  was  not  created  by  such  state  or  glvei 
any  franchise  by  it. 
2.     Discrimination  or  overvaluation  by  a  stal 
board   of  equalization   in   assessing   propert'-^^^ 
for  purposes  of  taxation  is  not  a  ground      ^^ 
defense  to  an   action  at   law   to  collect  tl 
taxes. 

[No.  266.] 

Argued  April  21,  J903.     Decided  May 

1903. 


WESTERN    UNION    TELEGRAPH    COM- 
PANY, Plff.  in  Err., 

V. 

STAIE  OF  MISSOURI  at  the  Relation  and 
the  Use  of  CHRIS.  GOTTLIEB,  Collector 
of  the  Revenue  for  Jackson  County,  Mis- 
souri. 

(See  S.  C.  Reporter's  ed.  412-427.) 

State  iawatiom  • —  of  foreign  telegraph  com- 
panies —  valuation  of  property  within 
state  —  discrimination  or  overvaluation 
no  defense  to  suit  for  taxes. 

1.     A  state  tax  on  the  property  within  the  state 


Note. — As  to  the  power  of  states  to  control 
or  impose  burdens  upon  interstate  telephone  and 
trlnjntph  companies — see  notes  to  Postal  Teleg. 

1116 


IN  ERROR  to  the  Supreme  Court  of  Mi,. 
souri   to   re\  it^w   a   judgment   which    re- 
versed a  judgmotit  of  the  Circuit  Court  of 
Jackson  County  for  a  portion  of  the  taxes 
sought  to  be  collected  from  a  foreign  tele- 
graph comi>nny,  and  entered  judgment  for 
the  full  amount  of  the  tax  sueil  for.    Af- 
firmed. 

See  same  case  below,  165  Mo.  502,  65  S. 
W.  775. 

Statement  by  Mr.  Justice  McKeiima: 

Tlie  defendant  in  error  is  the  tax  collector 
of  Jackson  county,  Missouri,  and  brought 
this  action  against  the  plaintiff  in  error  in 
the  circuit  court  of  that  county  for  the  sum 
of  $1,027.22,  the  taxes  assessed  ag:iinst 
plaintiflf  in  error  for  the  year  1890,  appor- 
tioned to  Jackson  county.  The  answer  of 
the  plaintifT  in  error  alleged  illegality  in 
the  taxes  upon  two  grounds :  First,  that 
the  taxes  were  levied  upon  the  franchise  of 
the  plaintiff  in  error,  derived  from  the 
United  States  under  certain  acts  of  the  Con- 
giess:  second,  that  the  state  board  of  equali- 
zation, intending  to  injure  the  plaintiff  hf 
com|)elling  it  to  pay  an  excessive  and  dispro- 
portionate share  of  state  and  local  taxes,  *»• 
sesscd  its  poles,  wires,  and  instruments  at 
far  more  than  their  actual  value. 

The  plaintiff  in  error  is  a  telegraph  com- 
pany,   incorporated    by   the    8ta&   of  New 
York.    It  does  business  in  the  state  of  Mi'* 
souri,  having  offices  in  a  number  of  citie*  of 
that  state,  and  its  lines  run  between  thos« 
cities  and  to  and  from  them  to  other  pl*<** 
in  the  Union ;  in  other  words,  the  plaintiff  i*^ 
error  engages  in  intrastate  ajid  interstate 
business.     It  claims  to  have  no  franchi 
from   the  state  of  Missouri    (except  in  al 
unimportant    instance),    but    occupies   tH 
street?  of  its  cities,  and  its  public  roads  a 
highways,  bv  authority  of  the  act  of  Con 
gress  of  Julv  24,  1S66   (16  Stat,  at  L.  221 
chap.  2.30,  V.  S.  Conip.  Stat.  1901,  p.  3579) 
entitled  "An  Act  to  Aid  in  the  Constructioi 
of  Telegraph    Lines,   and   to   Secure  to  thc^ 
Oovernment  the  Use  of  the  Same  for  Postal, 
Alilitaiy,   and   Other   Purposes."     The  ma- 
terial part  of  8  1  of  the  act  is  as  follows: 

"  Section  1.  That  any  telegraph  companj 

Cable  Co.  v.  Baltimore  (Md.)  24  L.  R.  A.  161, 
and  Orleans  v.  Pullman's  Palace-Car  Co.  8  C 
C.  A.  498. 
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now  organized,  or  which  may  hereafter  be 
organized,  under  the  laws  of  any  state  in 
ibis  Union,  shall  have  the  right  to  construct, 
maintain,  and  operate  lines  of  telegraph 
through  and  over  any  portion  of  the  public 
domain  of  the  United  States,  over  and  along 
ejany  of  the  'military  or  post  roads  of  the 
United  States,  which  have  been  or  may  here- 
after be  declared  such  by  an  act  of  Con- 
gress, and  over,  under,  or  across  the  navi- 
gable streams  or  waters  of  the  United 
States:  Provided,  That  such  lines  of  tele- 
graph shall  be  so  constructed  and  main- 
tained as  not  to  obstruct  the  navigation  of 
Ruch  streams  and  waters  or  interfere  with 
the  ordinary  travel  of  such  military  or  post 
roads." 

Section  2  provides  that  the  messages  be- 
tween the  ofTicers  and  agents  of  the  govern- 
ment shall  have  priority,  and  be  sent  at 
rates  to  be  fixed  by  the  Postmaster  General. 

Section  3  forbids  the  transfer  of  the  rights 
conferred  by  the  act. 

Section  4  gives  the  United  States  the 
power  to  purchase  the  telegraph  lines,  prop- 
erty, and  elTects  of  any  company  availing  it- 
self of  the  benefits  of  the  act. 

Section  4  is  as  follows: 

*'Artd  be  it  further  enacted,  That  before 
any  telegraph  company  shall  exercise  any  of 
the  powers  or  privileges  conferred  by  this  act, 
such  company  shall  file  their  written  ac- 
ceptance with  the  Postmaster  General  of  the 
rebtrictions  and  obligations  required  by  this 
act." 

Under  the  Constitution  and  laws  of  Mis- 
souri, the  state  board  of  equalization,  com- 
posed of  the  governor,  secretary  of  state, 
state  auditor,  state  treasurer,  and  attorney 
general,  assesses  railroad  and  telegraph 
property,  and  it  also  equalizes  the  real  and 
personal  property  assessed  by  the  local  as- 
sessors. Exercising  its  powers  of  original 
assessment,  the  board  made  the  following 
order  in  regard  to  the  property  of  plain- 
tiff in  error: 


State  of  Missouri,  office  of  state  auditor. 

Be  it  remembered  that  heretofore,  to  wit, 
on  the  25th  day  of  July,  1809,  the  following, 
among  other  proceedings,  were  had  by  the 
state  board  of  equalization,  viz.: 

The  state  board  of  equalization  having 
given  to  the  Western  Union  Telegraph  Com- 
pany opportunity  to  be  heard  personally  by 
the  board,  and  having  heard  the  said  com- 
pany, through  its  officers  and  agents,  and 
ntving  carefully  considered  the  facts  set  out 
in  the  returns  and  the  statements  of  said 
company,  and  all  evidence  of  value,  and  all 
]raatter8  bearing  upon  *the  question  of  the 
value  of  the  property  of  said  company,  and 
considering  the  cost  of  construction  and 
equipment  of  said  Western  Union  Telegraph 
Company,  and  the  location  thereof,  and  its 
traffic  and  business,  and  the  market  and  par 
value  of  its  stocks  and  bonds,  and  the  gross 
receipts  and  net  earnings  and  franchise 
owne<l  by  said  company,  and  the  value 
thereof,  and  having  received  evidence  con- 
cerning the  value  of  the  cost  of  construc- 
tion of  said  telegraph  line,  and  the  market 
100  U.  S.        U.  S.,  Book  47. 


value  and  par  value  of  the  stocks  and  bonds, 
and  the  gross  receipts  and  net  earning 
power,  and  the  franchise  and  value  thereof, 
and  having  heard  evidence  upon  and  con- 
sidering all  other  matters  ascertainable  by 
said  board  bearing  upon  the  question  of  the 
value  of  said  company,  which,  in  the  opinion 
of  the  board,  would  assist  in  its  findings, 
conclusions,  and  judgment  in  arriving  at  the 
actual  cash  value  of  the  property  of  said 
telegraph  company;  on  motion  the  state 
l>oard  of  equalization  assesses  and  values 
for  taxes  of  1899  the  property  of  said  West- 
ern Union  Telegraph  Company  at  ;i>l,827,- 
727.4-3;  and  it  is  further  ordered  by  tlie 
st.ito  board  of  equalization  that  the  assessed 
value  tliereof  be  distributed  upon  the  classes 
of  property  as  follows: 

fi,075.98     miles     of     poles    at 

$71. no  per  mile $434,432  57 

23.7(17.34     miles    of     wire     at 

$22.02  per  mile 523,350  82 

3,375     instruments     at     $5.70 

each 13,537  50 

All  other  property  at 850,400  56 

$1,827,727  45 

The  apportionment  of  the  tax  to  Jackson 
county  was  as  follows: 

For  state  purposes $202  43 

For  county  purposes 283  40 

For  road  purposes  35  41 

For  general  county  school  pur- 
poses    370  61 

For  .<K;hool  building  purposes  . .  2  98 

For  other  school  purposes 19  03 

For  Kansas  City  municipal  pur- 
poses    8121 

For  Independence  municipal  pur- 
poses    25  38 

For  Kaw  township  railroad  pur- 
poses    2  03 

For  Blue  township  railroad  pur- 
poses    4  74 

Total $1,027  22 


•The  case  was  tried  without  a  jury  and  [41 6  { 
the  trial  court  found  "  the  fact  to  be  from 
the  evidence  and  the  pleadings  that  the  de- 
fendant owned  in  the  state  of  Missouri,  at 
the  time  of  said  assessment,  the  poles,  wires, 
and  instruments  of  the  value  hereinbefore 
set  forth.  And  the  court  finds  the  fact  to 
be  from  the  e\idence  that  in  valuing  '  all 
other  property '  of  defendant  the  state  board 
took  into  consideration  the  franchise  of  de- 
fendant company,  and  the  court  finds  under 
the  law,  and  so  declares,  that  the  franchise 
of  defendant  company  is  not  subject  to  valu- 
ation and  taxation,  and  as  to  this  item  of 
the  above-named  valuation  the  court  finds 
the  issues  for  the  defendant." 

Judgment  was  entered  against  plaintiff  in 
error  m  the  sum  of  $605.82,  being  the  tax 
on  the  poles,  wires,  and  instruments  of  the 
company,  with  interest  at  2  per  cent  for 
collector's  fees,  and  also,  for  attorneys'  fees. 
The  amount  found  due  was  made  a  first  lien 
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against  the  property  of  defendant  in  error, 
and  special  execution  ordered  to  be  issued. 
Both  parties  moved  for  a  new  trial,  which 
motions  were  denied.  Both  parties  then  ap- 
pealed to  the  supreme  court  of  the  state, 
which  court  reversed  the  judgment  of  the 
circuit  court.  After  an  elaborate  discussion 
of  the  case  the  supreme  court  said : 

"It  follows  that  the  judgment  of  thi*  cir- 
cuit court  holding  the  tax  assessed  ugainst 
'  all  other  property  at  $85C,400.5(J '  to  b(»  un- 
lawful, is  erroneous,  and  that  the  plaintiff 
is  entitled  to  a  judgment  for  the  whole 
amount  of  the  tax  sued  for.  Judgment  is 
accordingly  entered  here  for  the  plaintiff 
for  $1,027.22,  back  taxes  for  the  year  181)9, 
with  interest  thereon  from  the  1st  of  Janu- 
ary, 1900,  at  the  rate  of  1  per  cent  per 
month  (Rev.  Stat.  1899,  S  9226),  and  costs." 

This  writ  of  error  was  then  »ued  out. 
Other  facts  appear  in  the  opinion. 

Messrs.  Eleneioiu  Smith  and  John  F. 
Dillon  argued  the  cause,  and.  with  MrsNtM. 
Alexander  New  and  Ili'nry  D.  Kshihronl-, 
filed  a  brief  for  plaintifT  in  error: 

The  Western  Union  Telej/raph  ('onijmny 
is  an  agent  of  the  government  and  an  instru- 
ment of  interstate  commerce;  and  its  fran- 
chises exercised  in  Missouri  h.aving  h«tM!  <l«'- 
rived  solely  from  the  Fcnlcral  govennnent 
are  exempt  from  taxation  by  the  taxing  au- 
thorities of  the  state. 

Pcnsacola  Teleg.  Co.  v.  Wvslctn  V.  TtUq. 
do.  96  U.  S.  1,  24  L.  ed.  708;  Went  em  (\ 
Telcg.  Co.  v.  T^^xas,  105  U.  S.  460.  26  L. 
ed.  1067;  Culifoniia  v.  Crntral  P.  N.  Co. 
127  U.  S.  1,  32  L.  kI.  l.OO,  2  Inters.  Com. 
Rep.  153,  8  Sup.  Of.  Rep.  1073;  Kan  Fran- 
cisco v.  M'cstcrn   U.  Trlcq.  Co.  96  Cal.   140. 

17  L.  R.  A.  301,  31  Pae.'  10;  Cvntial  P.  J{. 
Co.  v.  California,  102  V.  S.  91.  40  L.  ed. 
903.  16  Sup.  Ct.  Rep.  766;  W  abash,  St.  I,. 
Jc  P.  R.  Co.  V.  ininois.  118  V.  S.  557,  30 
]j.  tnl.  244,  1  Inters.  Com.  Rep.  31,  7  Sup. 
Ct.   Rep.   4;    Uni07i    P.    R.   Co.   v.    Pcnision, 

18  Wall.  5,  -Jl  L.  iMJ.  7S7;  Lelonp  v.  Port  of 
}fobih\  127  V.  S.  15-10,  .32  L.  ^hI.  311.  2 
Inters.  Com.  Hr]).  134,  8  Sup.  (M.  Rep.  1380: 
Rohbins  v.  Slivlba  Conn  I  if  Taxing  Uist.  120 
U.  S.  493.  30  L.  i-d.  (i9(;.  1  InttMs.  Com.  llcp. 
4.),  7  Sup.  Ct.  Kep.  r)'.f2:  Pliilafiflijhia  d  S. 
Mail  ^'.  .V.  Co.  V.  Pcnnstitrnuia.  122  U.  S.  344. 
30  L.  ed.  1204,  1  Inters.  Cora.  Rep.  308.  7 
Sup.  Ct.  Rep.  1118:  HV^v/cr/i  V.  Trlrq.  Co.  v. 
Ptndleton,  122  V.  S.  358,  30  L.  ed.  1189.  1 
Inters.  Com.  Rep.  306.  7  Sup.  Ct.  Rep.  1126. 

The  state  hotird  of  equalization  has  dis- 
rviniinattxl  against  plaintifT  in  error  and  in 
fax  or  of  other  i)ersons  i>:enerally.  The  board, 
in  c)rder  to  discriminate  as  aforesaid,  fixed 
thf  value  of  the  property  of  the  Western 
Inion  Tele<;raph  Company  for  taxation  at 
far  ninrc  than  its  full  iictual  cash  value, 
and  intentionally  so  equalized  and  adjusted 
tln'  value^i  of  other  proi)erty  throughout  the 
^t!it<»  at  40  jx*r  cent  of  the  actual  cash  value 
thricof.  Tlie  necessary  efTect  of  all  of  which 
has  been  that  the  said  company  has  been 
discriminatf'd  again«%t  in  violation  of  the 
14th  Amendment  to  the  Constitution  of  the 
rniti»ft  States. 
III8 


I      Peltony.Commeicial  Nat.  Bauk,  lOlU.S. 
,  143,  25  L.  ed.  001;  Cummings  v.  Merchant^ 
Xat.   nanl\  101   U.  S.  153,  25  L.  ed.  903; 
German    \n1.  Rank  v.  KimheU,   103  U.  8. 
732,  26  L.  ed.  469;  State  e»  rel.  J/orru  ▼. 
Cunningham,   153  Mo.  642,   65   8.  W.  240; 
fHate  ex  rel.  Wright  ▼.  St,  Louia,  /.  M,  4 
S.  R.  Co.  82  Mo.  683;  State  em  rel  Oibem 
v.  Davis,  131  Mo.  457,  33  S.  W.  22;  Hanni- 
bal d  8t.  J.  R.  Co,  V.  State  Bd.  of  Equaliza- 
tion, 64  Mo.  294;   State  v.  Jlannibal  d  St. 
J.   R.  Co.    75    Mo.    208;    Ward  v.   Geiifry 
Count  If   lid.   of  Equalization,    135  Mo.   309, 
36  S.  W.  648;  House  v.  Clinton  County  Ct, 
67  Mo.  522;  State  ew  rel.  Lemon  v.  Buchanan 
County  ltd.  of  Equalization,  108  Mo.  235,  18 
S.  W.  782:  State  ex  rel.  Wyatt  v.  Vailr,  122 
Mo.  33,  26  S.  W.  672;  State  Bd.  of  Equali- 
-at ion  v.   People,  191   111.  628,  58  L.  R.  .K. 
513.  61    N.  E.  339;   Ex  parte  Ft.  Smith  4 
V.  /?.  Bridge  Co.  62  Ark.  461.  36  S.  W.  1060: 
Los   Aagih'.*<    Count  if   v.    Ballrrino,    99   CaJ. 
597,  32  Pac.  583.  34'Pae.  329;  Paeific  Postal 
Tvlvg.  iUthh'  Co.  v.  Dalton,  119  Cal.  604. /»! 
Pac.   1072:    Randdl  v.  Bridgeport,  63  Conii. 
321,  28  Atl.  523:  Barvau  County  v.  Chicatjo, 
n.  d  Q.  R.  Co.  44  111.  229;  Towad  D.  Tekph. 
Co.  V.  Sehambrr,  15  S.  D.  588,  91  N.  W.  78; 
('hiiUffo.  tl.  d  ().  R.  Co.  V.  Atchison  County, 
.14    Knn.    7S(;.    39     Pae.     1039:     Merrill  v. 
H amphrrif.   24    Mich.    170;    Walsh   v.  King, 
74  .Mich.  350,  41   N.  W.  1080;  State  rx  rel 
Wriffht    V.    Saraoi    (Neb.)    91    N.    W.  5.'.:; 
Corhcco  .Mfg.  Co.  v.  Strafford,  51  N.  U.  4.):): 
]faiich< titer    Mills  v.    Manchester,  5S  N.  H. 
38:  Mercantile  Xat.  Bank  v.  Sew  York,  172 
X.    V.    35,    64    X.    K.    756;    Chatlniwmjn  v. 
\ashrine,   C.  d  St.   L.   R.   Co.  7   Umi.  5(W; 
Wnk-H  v.   Miliraukee,   10  Wis.  243:   Ilnwii 
V.    Miliranhce  County,  ]C^  Wis.  180.  82  Am. 
l)<i-.   713;    LeffertH  v.   Cahimet    Coimtti,  21 
\Ni-.  688;   Miliraukec  Iron  Co,  v.  Hubhar^j 
2!)   Wis.   52 :    Mersey  v.   Ban-on   Countil.  •^7 
W  is.   75;    Railroad  Tax  Case,  8  Saii^.  238. 
13  Jed.  722:  Second  Nat.  Bank  v.  CoWitn/l, 
13  Fod.  429:  Re  Watson,  15  Fed.  511;  ;?fl"'fl 
Clara  County  v.  Southern  P.  R.  Co.  9  SavT. 
16.1,    18   Fetl.  385;   Indiana  ex  rel.  }yolf  ^ 
Pullman    Palace   Car   Co.    11    Biss.   jfil,  1^ 
Fed.   193;  Dundee  Mortg.  Trust  Incest.  Co. 
v.  School  Dist.  No.  1,  10  Sawy.  52,  21  Fei 
151,   11   Sawy.  92,  24  Fed.   197;  Taylor  f. 
Louiacille  d  X.  R.  Co.  31  C.  C.  A.  .137,  'W 
U.  S.  App.    166,  88  Fed.   350;   Railroad  6 
Teleph.  Cos.  v.  Tennessee,  85  Fed.  302;  Chi- 
cago   Union    Traction  Co,   v.   State  Bd.  <f 
Equalisation,   114   Fed.   557;    Cooley,  Taxo. 
2d  ed.   pp.   748-785;   Judson,  Taxn'  i  478; 
Welty,  Assi»ssments.  §  186. 

Where  discrimination  of  this  chaniHtr 
exists,  it  amounts  to  fraud  in  law,  and  » 
denial  of  (mjuuI  prnlrction  nf  the  law.  andtw 
courts  will  ;:rant  relief,  Likewi«»e  where 
lack  of  jurisdietion  to  make  the  asse^sni*'"! 
is  iihown. 

Stale  ex  rel.  Wyott  v.  Vailc,  122  Mo.  33, 
26  S.  W.  672;  State  ex  rel.  Lore  v.  Haunt- 
hal  d  SI.  d.  R.  Co.  101  Mu.  120,  13  S.  ^V• 
406:  lilael:  v.  Mr(,oniffle,  103  Mf».  102.  !» 
S.  W.  615:  State  ex  re).  Morris  v.  t'Hniii»9- 
ham,  1.53  Mo.  642,  55  S.  W.  249. 

In  all  ca.ses  where  franchiws  >neh  a-*  thoic 
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poHsprtswl  by  the  Western  Union  Telegraph 
Company  have  been  considered  in  estimat- 
ing the  value  of  property  Assessed,  and  such 
assessments  have  been  sustained,  statutes 
providing  for  the  assessment  of  corporations 
under  a  "unit**  system  have  contained  ex- 
press and  detailed  provisions  for  correctly 
ascertaining  the  valuation  of  the  property 
to  be  assessed.  No  such  provisions  are 
found  in  the  laws  of  Missouri.  The  "ways 
and  means"  for  any  such  assessment  have 
not  been  prc^scribed.  Furthermore,  the  stat- 
utes of  Missouri  exclude  any  such  mode  of 
assessment  of  telegraph  companies. 

Western  U.  TcUg.  Co.  v.  Atty.  Gen.  125 
U.  S.  530,  31  L.  ed.  790,  8  Sup.  Ct.  Rep. 
961;  Aity.  Gen.  v.  Western  U.  Teleg.  Go. 
141  U.  S.  40,  35  L.  ed.  628,  11  Sup.  Ct  Rep. 
889;  Western  U.  Teleg.  Go.  v.  Taggart,  163 
U.  8.  1,  41  L.  ed.  49,  i6  Sup.  Ct.  Rep.  1054; 
State  Railroad  Tax  Gases,  92  U.  S.  576,  sub 
noni.  Taylor  v.  Secor,  23  L.  ed.  669;  Pull- 
mau^s  Pnlnce  Gar  Go.  v.  Pennsylvania,  141 
U.  8.  18,  35  L.  ed.  613.  3  Inters.  Com.  Rep. 
595,  11  Sup.  Ct.  Rep.  876;  Adams  Exp.  Go. 
v.  Ohio  State  Auditor,  165  U.  S.  194,  41 
L.  imI.  (5S.S.  17  Sup.  n.  Kq).  305;  on  Rehear- 
ing 166  U.  S.  185.  41  L.  ed.  965,  17  Sup.  Ct. 
Rep.  604;  Henderson  Bridge  Go.  v.  Ken- 
turky.  1(}6  V.  S.  150,  41  L.  ed.  953,  17  Sup. 
C^.  Hop.  532;  .S7.  Louis  v.  Wenneker,  145 
Mo.  238,  47  S.  W.  106. 

The  frjuu'lnsr  of  a  corporation  "to  be"  a 
eorporntion  is  not  taxable  in  a  foreign  state 
in  which  it  is  licensed  to  do  business. 

London  &  8.  F.  Bank  v.  Block,  117  Fed. 
000. 

l/r.  Hunter  M.  Meri wether  argued 
the  cause,  and,  with  Mr.  Robert  E.  Ball, 
filed  a  brief  for  defendant  in  error: 

The  franchises,  in  the  sense  of  intangible 
propprtj\  as  well  as  the  poles  and  wires  of 
the  Western  Union  Telegraph  Company,  are 
taxable  bv  the  several  states.      Such   fran- 

ft. 

ehise  tax<»s  have  been  sustained  in  all  recent 
cases  by  the  Supreme  Court  of  the  United 
States  agju'nst  this  defendant,  and  others 
similarly  situated. 

Western  U.  Teleg.  Go.  v.  Aity.  Oen.  125 
U.  S.  530.  31  L.  ed.  790,  8  Sup.  Ct.  Rep. 
061  ;  Attv.  Gen.  v.  Western  U.  Teleg.  Co.  141 
1 1.  S.  40,  35  L.  ed.  628.  11  Sup.  Ct.  Rep. 
889;  Central  P.  R.  Go.  v.  California,  162 
IT.  S.  91.  40  L.  ed.  90S,  16  Sup.  Ct.  Rep.  766; 
Western  V.  Teleg.  Go.  v.  Norman,  77  Fed. 
13;  ^^'rsferu  U.  Teleg.  Go.  v.  Taggart,  163 
I'.  S.  1.  41  L.  ed.  49,  16  Sup.  Ct.  Rep.  1064; 
25  Am.  &  Eng.  Enc.  Law,  p.  873;  Adams 
h:.rp.  Co.  V.  Ohio  State  Auditor,  166  U.  S. 
220,  41  L.  ed.  977,  17  Sup.  Ct.  Rep.  604; 
Com.  v.  Western  U.  Teleg.  Go.  2  Dauph.  Co. 
Rep.  40;  Michigan  Teleph.  Co.  v.  Charlotte, 
03  Fed.  1 1 ;  Keokuk  A  H.  Bridge  Go.  v. 
Illinois,  175  U.  S.  626,  44  L.  ed.  299,  20  Sup. 
Ct.  Rep.  205;  Henderson  Bridge  Co.  v.  Ken- 
tucky, 166  U.  S.  164,  41  L.  ed.  954,  17  Sup. 
Ct.  Rep.  632;  Louisville  Tobacco  Warehouse 
Co.  v.  Com.  106  Ky.  166,  67  L.  R.  A.  33, 
49  S.  W.  1069;  Com.  v.  J/aitor  Oas  Coal  Co. 
188  Pa.  196,  41  AU.  605;  Adams  Exp.  Co. 
V.  Kentucky,  166  U.  S.  171,  41  L.  ed.  960, 
17  Sup.  Ct.  Rep.  527, 
190  U.  %. 


Tlie  assessment  made  by  the  state  board 
was  an  assessment  of  the  property  of  plain- 
tiflf  in  error,  and  did  not  include  or  in  any 
way  affect  the  right  to  exist  and  transa^ 
its  business  in  Missouri  or  elsewhere.  The 
tax  is  strictly  a  property  tax,  and  having 
been  fairly  and  legally  assessed  upon  a  rea- 
sonable valuation  of  the  property,  should 
be  .sustained. 

First  Nat.  Bank  v.  Kentucky,  9  Wall.  353, 
19  L.  ed.  701;  Union  P.  R.  Co,  ▼.  Peniston^ 

18  Wall.  5,  21  L.  ed.  787;  Commercial  Elec- 
tric Light  d  P,  Co.  v.  Judson,  21  Wash.  49, 
57  L.  R.  A.  78,  66  Pac.  829;  Louisville  R. 
Go.  V.  Com.  106  Ky.  710,  49  S.  W.  486; 
Paducah  Street  R.  Co.  v.  McCracken  County, 
105  Ky.  472,  49  S.  W.  178;  Owensboro  Nat. 
Bank  v.  Owensboro,  173  U.  S.  664,  43  L.  ed. 
860,  19  Sup.  Ct  Rep.  637;  Com,  v.  Manor 

das  Goal  Go.  8  Pa.  Dist.  R.  258;  New 
York  v.  Roberts,  171  U.  S.  668,  43  L.  ed. 
323,  19  Sup.  Ct.  Rep.  68. 

There  is  a  clear  distinction  between  a 
license  tax  and  a  property  tax.  The  former 
involves  a  charge  for  permission  or  author- 
ity to  transact  certain  business,  while  the 
latter  is  a  contribution  imposed  upon,  and 
measured  by,  the  property  of  an  individual 
or  corporation.  The  state  caiuiot  impose  a 
license,  impost,  or  embargo  on  plaintifT  in 
error,  even  though  it  be  called  a  tax.  But 
it  can  take  from  the  property  o\vned  by 
plaintiiT  in  error  within  the  jurisdiction  of 
the  state,  a  sufficient  amount  to  pay  its  just 
proportion  of  its  governmental  expenses. 
Nothing  else  having  been  attempted,  the  tax 
should  be  sustained. 

Cooley,  Taxn.  2d  ed.  pp.  383,  676;  Bur- 
roughs,* Taxn.  §  77,  p.  146,  S  85,  p.  169; 
Judson,  Taxn.  p.  130;  Welton  v.  Missouri^ 
91  U.  S.  276,  23  L.  ed.  347 ;  State  ▼.  Emeri, 
103  Mo.  241,  11  L.  R.  A.  219,  3  Inters.  Com. 
Rep.  527,  15  S.  W.  81;  Emert  v.  Missouri, 
156  U.  S.  296,  39  L.  ed.  430,  6  Inters.  Com. 
Rep.  68,  15  Sup.  Ct.  Rep.  367. 

The  action  of  the  state  board  in  valuinff 
and  assessing  the  property  of  the  plaintiff 
in  error  is  not  subject  to  review  or  attack 
in  this  proceeding. 

Cooley,  Taxn.  2d  ed.  p.  748;  Burroughs, 
TaxM.  ]).  238;  Hamilton  v.  Rosenblatt^ 
8  Mo.  App.  237;  Yazoo  d  M.  Valley 
R.  Co.  V.  Adams,  77  Miss.  764,  25 
So.     365;     Home    F.    Ins.     Co.    v.    Lynch, 

19  Utah,  189,  66  Pac.  681;  Daw- 
forth  V.  Livingston,  23  Mont.  668,  69  Pac. 
916;  State,  Elizabeth,  Prosecutor,  v.  New 
Jersey  Jockey  Club,  63  N.  J.  L.  615,  44  Atl. 
207;  Dayton  v.  Multnomah,  34  Or.  239,  55 
Pac.  23;  Lcdoux  v.  Le  Bee,  83  Fed.  761; 
McLvod  V.  Rcceveur,  18  C.  C.  A.  188.  34 
U.  S.  App.  533.  71  Fed.  456;  Brooklyn  Elev. 
R.  Co.  V.  Brooklyn,  16  Misc.  416,  38  N.  Y. 
Supp.  164;  State  ex  rel.  Harrison  County 
Bank  v.  Springer,  134  Mo.  212,  35  S.  W. 
689. 

Mr.  Justice  McKenna,  after  stating  the 
facts,  delivered  the  opinion  of  the  court: 

On  the  question  of  fact,  if  it  be  such,  as 
to  what  the  item  "  of  other  property  at 
$856,400.56,"  in  the  *aHRe«Rment  by  the  board[4Sl] 
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of  equalization j  was  constituted  of,  the  trial 
court  and  the  supreme  court  of  the  state  are 
not  in  accord.  The  trial  court  found  the 
"  fact  to  be  from  the  evidence  that,  in  valu- 
ation *of  other  property'  of  defendant,  the 
state  board  took  into  consideration  the  fran- 
chise of  defendant  company."  It  is  apparent 
from  the  court's  opinion  that  by  franchise 
the  court  meant  the  rights  and  privileges  ob- 
tained by  the  plaintiff  in  error  under  the 
act  of  Congress  of  July  24,  1866.  The  su- 
preme court  of  the  state,  however,  expressed 
its  conclusion  from  the  evidence,  as  follows: 

"  So,  that,  when,  in  determining  the  value 
of  the  property  of  the  defendant  in  this 
state,  the  lx>ard  of  equalization  took  into 
consideration  '  the  cost  of  construction  and 
equipment  of  said  Western  Union  Telegraph 
Company,  and  the  location  thereof,  and  its 
traffic  and  business,  and  the  par  value  of 
its  stock  and  bonds,  and  the  gross  receipts 
and  net  earnings  and  franchises  owned  by 
said  company,  and  the  value  thereof,'  it  did 
not  and  could  not  have  included  therein  any 
franchise  derived  by  the  defendant  from  the 
government  of  the  United  States,  because 
that  government  had  conferred  no  such  fran- 
chise ;  nor  was  such  a  valuation  placed  upon 
'  all  other  property,'  a  tax  upon  the  fran- 
chise of  the  defendant  company.  The  fran- 
chise deiived  by  the  defendant  from  the 
state  of  New  York  was  considered  by  the 
board  in  determining  the  value  of  the  prop- 
erty of  the  defendant  located  in  this  state. 
That  is,  that  property  wns  valued,  not  as  so 
many  poles,  so  much  wire,  so  many  instru- 
ments, or  so  much  *  other  property,'  in  the 
abstract,  but  was  valued  in  the  concrete,  in 
the  relation  that  such  property  in  the  ab- 
stract bore  to  other  property  in  the  abstract, 
which  being  brought  into  relation  towards 
each  other  —  into  a  system,  located  partly 
in  this  state  and  partly  in  other  states  — 
gave  each  part  a  concrete  value,  which  was 
much  greater  than  its  abstract  value.  The 
right  to  exist, — ^the  franchise — of  the  de- 
fendant, was  property,  and  was  subject  to 
taxation,  either  directly,  in  the  proportion 
that  the  portion  of  the  franchise  exercised 
in  this  state  bore  to  the  proportion  of  the 
franchise  exercised  in  all  other  states,  pr  in- 
directly, as  was  done  in  Massachusetts  and 
was  done  here,  by  being  impressed  upon  the 
[422]*tangible  property  owned  by  it,  thereby  in- 
creasing its  value,  and  by  considering  the 
franchise  and  its  tangible  property  as  a  sys- 
tem, and  then  assessing  the  part  of  the  prop- 
erty forming  a  part  of  the  system  and  lo- 
cated in  Missouri  as  of  its  proportionate 
value  of  the  whole  property  constituting  the 
system." 

Plaintiff  in  error  asserts  the  correctness  of 
the  finding  of  the  trial  court,  and  insists 
that  it  is  th(?  only  finding  that  could  have 
been  made,  and  bases  the  argument  against 
the  taxe**  assessed  on  that  insistence.  But 
if  the  finding  on  the  question  is  one  of  fact, 
necfssarilv  we  are  bound  bv  that  made  bv 

ft  *  ^^  * 

tho  supreme  court  of  the  state.  The  trial 
court  picked  out  the  rights  given  to  the  de- 
fendant imder  the  act  of  Congress,  denomi- 
nated  tliem    a   franchise,  contemplated   the 

2i:go 


franchise  as  a  distinct  proprietary  cntitj, 
and,  because  it  was  derived  from  the  Fed- 
eral government,  decided  that  it  was  exempt 
from  taxation.     The  necessary  consequenoe 
was  and  is  to  destrov  the  relation  between 
that  franchise  and  the  other  properties  of 
the  plaintiff  in  error,  regarding  them,  not 
as  parts  of  the  system,  but  abstractly, —  re- 
garding the  poles  not  ditlerently  from  other 
poles,  Uie  wire  not  different  from  other  wira 
The  supreme   court,  on   the   contrary,   ^^ 
garded  the  properties  as  related  and  as  con- 
stituting a  system,  and  because  of  their  re- 
lation having  a  value  greater  than  the  sum 
of  the  values  of  the  individual  things  re- 
garded merely  as  such.    Viewing  the  order 
of  the  board  of  equalization  as  the  supreme 
court  viewed   it,  was   it  valid?     In  other 
words.  Is  the  state  in  exercising  its  taxiiv 
power  limited  to  assessing  the  mere  materuu 
things  used  by  the  plaintiff  in  error,  and 
must  it  regard  them  as  of  no  g^reater  value 
than  they  had  when  they  reposed  in  lumber 
yards  and  factories,  with  cost  added  of  put- 
ting them  in  place  ?    Or  the  proposition  may 
be   stated    another   way,    which   better  ex- 
presses the  ultimate  contention  of  the  plaio- 
tiff  in  error.     Conceding  that  the  tangible 
property  of  the  telegraph  company  derives 
value  from  its  use  in  a  sjrstem,  does  the  com- 
pany do  business  in  the  state  in  pursuance 
of  the  Constitution  of  the  United  States  and 
the  act  of  July,  1866,  and  become  thereby 
an  instrument  of  interstate  commerce  and 
a  government  agent,  and   as   such  exempt 
from  the  taxation  contested  in  this  case? 
We  think  the  question  has  been  answered  by 
this  court. 

♦In  Western  U,  Teleg.  Co.  v.  Attf/.  Oen.[W] 
126  U.  S.  530,  31  L.  ed.  790,  8  Sup.  Ct  Rep 
961,  the  effect  of  the  act  of  July,  1866,  upon 
the  power  of  the  state  to  tax  the  property 
of  telegraph  companies  was  considered.  The 
laws  of  Massachusetts  imposed  a  tax  upoo 
the  Western  Union  Telegraph  Company  on 
account  of  the  property  owned  and  used  by 
it  within  that  state,  the  value  of  which  ▼•* 
ascertained  by  comparing  the  length  of  it« 
lines  within  the  state  with  the  length  of  its 
entire  lines.  The  tax  was  sustained.  The 
act  of  July,  180C,  was  urged  against  the  ttf 
as  it  is  urged  here. 

The  contentions  of  the  company  in  that 
case  was,  as  it  is  in  ibis,  that  it  did  n<H 
derive  its  existence  from  the  state  of  Mis- 
souri, but  from  the  state  of  New  York;  th»t 
it  did  not  do  business  in  the  state  of  Mi'* 
souri  by  permission  of  that  state,  but  by 
virtue  of  being  an  instrument  of  interstate 
commerce;  that  its  rights  and  privileges f'jj 
franchises  were  conferred  by  the  Unitw 
States  and  constituted  it  an  agent  of  the 
United  States,  and  as  such  agent  it  was  ex- 
empt from  the  tax  imposed.  The  coiitcn^ 
tions  were  rejected.  The  court  did  not  t<st 
or  measure  the  power  of  the  state  by  the 
name  which  its  laws  gave  the  tax,  b^* 
speaking  by  Mr.  Justice  Miller,  said: 

"The  argument  is  very  much  pressed  tb»t 
it  is  a  tax  upon  the  franchise  of  ♦he  coin- 
panv,  which  franchise  being  derived  ito^ 
the 'United  States  by  virtue  of  the  statute 
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aboTe  recited,  cannot  be  taxed  by  a  state, 
and  counsel  for  appellant  occasionally  speak 
of  the  tax  authorized  by  the  law  of  Massa- 
chusetts upon  this  as  well  as  all  other  cor- 
porations doing  business  within  its  terri- 
tory, whether  organized  under  its  laws  or 
not,  as  a  tax  upon  their  franchises.  But  by 
whatever  name  it  may  be  called,  as  de- 
scribed in  the  laws  of  Massachusetts  it  is 
essentially  an  excise  upon  the  capital  of  the 
corporation.  The  laws  of  that  common- 
wealth attempt  to  ascertain  the  just  amount 
which  any  corporation  engaged  in  business 
within  its  limits  shall  pay  as  a  contribution 
to  the  support  of  its  government  upon  the 
amount  and  value  of  the  capital  so  employed 
by  it  therein." 

And  that  power  of  the  state  was  explained 
in  an  elaborate  opinion,  and  sustained. 
24]These  propositions  were  laid  down:  *The 
company  owed  its  existence  as  a  corpora- 
tion and  its  right  to  exercise  the  business 
of  telegraphy  to  the  laws  of  the  state  under 
which  it  was  organized;  that  the  privilege 
of  running  the  lines  of  its  wires  over  and 
along  the  military  and  post  roads  of  the 
United  States  was  granted  by  the  act  of 
Congiess,  but  that  the  statute  was  merely 
permissive,  and  conferred  no  exemption  from 
the  ordinaiy  burdens  of  taxation;  that  the 
state  could  not,  by  any  specific  statute,  pre- 
vent a  corporation  from  placing  its  lines 
along  the  post  roads  or  stop  the  use  of  them 
after  they  were  so  placed,  but  the  corpora- 
tion could  be  taxed,  in  exchange  for  the  pro- 
tection it  received  from  the  state,  "  upon 
its  real  or  personal  property  as  any  other 
person  would  be."  And,  describing  the  par- 
ticular tax  imposed,  it  was  said: 

"  The  tax  in  the  present  case,  though  nom- 
inally upon  the  shares  of  the  capital  stock 
of  the  company,  is  in  effect  a  tax  upon  that 
organization  on  account  of  property  owned 
and  used  by  it  in  the  state  of  Massachusetts, 
and  the  proportion  of  the  length  of  its  lines 
in  that  state  to  their  entire  length  through- 
out the  whole  country  is  made  the  basis 
for  ascertaining  the  value  of  that  property. 
We  do  not  think  that  such  a  tax  is  forbidden 
by  the  acceptance  on  the  part  of  the  tele- 
graph company  of  the  rights  conferred  by 
S  5263  of  the  Revised  Statutes  [U.  S.  Ck)mp. 
Stat.  1901,  p.  3579]  or  by  the  commerce 
clause  of  the  Constitution." 

In  other  words,  the  lines  in  Massachu- 
setts were  regarded  as  a  part  of  a  system, 
and  assessed  accordingly. 

The  statute  of  Massachusetts  came  up 
again  for  consideration  in  Atty.  Oen.  v. 
Western  U.  Teleg.  Co.  141  U.  S.  40,  35  L.  ed. 
628.  11  Sup.  Ct.  Rep.  889,  and  the  principles 
announced  in  Western  U,  Teleg.  Co.  v.  Atty. 
Gen.  125  U.  S.  530,  31  L.  ed.  790,  8  Sup. 
Ct.  Rep.  961,  were  affirmed  and  followed. 
•See  also  Rattenna^i  v.  Western  U.  Teleg. 
Co.  127  U.  S.  411,  32  L.  ed.  229,  2  Inters. 
Com.  Rep.  60,  8  Sup.  Ct.  Rep.  1127;  Leloup 
V.  Port  of  Mobile,  127  U.  S.  640,  32  L.  ed. 
311,  2  Inters.  Com.  Rep.  134,  8  Sup.  Ct.  Rep. 
1880. 

These  cases  establish  that,  in  estimating 
the  value  of  the  property  of  a  telegraph  com- ' 
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pany  situate  within  a  state,  it  may  be  re- 
garded, not  abstractly  or  strictly  locally, 
but  as  a  part  of  a  system  operated  in  other 
states,  and  that  the  state  was  not  precluded 
from  taxing  the  property  because  the  state 
had  not  created  the  company  or  conferred 
franchise  upon  it,  or  because  it  derived 
rights  or  privileges  under  the  act  of  July, 
1866,  or  *was  engaged  in  interstate  com- [485] 
merce.  Every  one  of  the  fundamental  propo- 
sitions, therefore,  contended  for  by  plaintiff 
in  error,  those  decisions  declare  unsound. 

But  it  is  contended  that  the  method  of  as- 
sessment followed  in  those  cases  was  sus- 
tained because  they  were  prescribed  by  the 
legislature,  and  that  in  the  case  at  bar  the 
method  adopted  was  not  prescribed  or  au- 
thorized by  the  laws  of  Missouri.  The  an- 
swer is  obvious.  What  the  laws  of  Missouri 
authorized  was  competent  for  the  supreme 
court  of  Missouri  to  decide,  and  it  decided 
that  the  order  of  the  board  of  equalization 
was  legal  under  the  Constitution  and  stat- 
utes of  the  state.  The  decision,  constituting, 
as  it  does,  an  interpretation  of  the  Consti- 
tution and  laws  of  the  state,  is  not  open  to 
dispute  here.  If  it  were,  it  would  seem  in- 
contestable that  the  state  could  either  pre- 
scribe the  method  or  confer  upon  its  tax- 
ing ofHoers  the  power  to  adopt  a  suitable 
one.  And  there  is  nothing  in  the  Adams 
Exp.  Co.  Cases,  166  U.  S.  171.  225,  41  L.  ed. 
060.  979,  17  Sup.  Ct.  Rep.  527,  608,  to  the 
contrary. 

2.  The  plaintiff  in  error  asserts  that  the 
hoard  of  equalization  practised  discrimina- 
tion against  it  by  assessing  at  a  value  dis- 
proportionate to  the  value  assessed  on  real 
and  personal  property  by  local  assessing  of- 
ficers. This  defense  was  expressed  as  fol- 
lows: 

"  Defendant  avers  that  under  the  law  it 
was  the  duty  of  said  board  of  equalization 
to  adjust  and  equalize  as  aforesaid  the  valu- 
ation of  all  real  and  personal  property  in 
the  state  of  Missouri,  among  the  several 
counties  in  the  state,  and  that  during  the 
period  aforesaid  it  did  so  proceed  to  adjust 
and  equalize  such  valuations.'  That  said 
state  board  of  equalization,  by  common  ar- 
rangement, understanding  and  purpose 
among  themselves,  in  fact  did  during  the 
period  aforesaid,  in  violation  of  the  Consti- 
tution and  laws  of  said  state  of  Missouri, 
with  intent  to  compel  defendant  to  pay  a 
greater  proportion  of  taxes  than  the  owners 
of  other  real  and  personal  property  in  said 
state  of  Missouri,  assess  all  property,  to 
wit,  other  than  the  property  of  tne  telegraph 
companies,  to  wit,  from  35  to  40  per  cent  of 
its  true  value,  whereby  as  to  taxes  levied 
upon  real  and  personal  property  other  than 
telegraph  property  in  the  state  of  Missouri, 
this  defendant  was  unlawfully  and  wrong- 
fully discriminated  'against  to  the  extent  of[486] 
60  per  cent  of  the  amount  of  taxes  assessed 
by  s.iid  state  board  of  equalization  and 
levied  by  the  taxing  officers  of  the  state  upon 
defendant  in  pursuance  of  such  assessment." 

Testimony  was  introduced  to  sustain  the 
averments. 

The  supreme  court  of  Missouri  held,  how- 
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ever,  that  plaintiff  in  error  could  not,  even 
under  the  cases  cited  by  it,  avail  itself  of 
the  defense.    The  court  said : 

*'  llie  defendant  cannot  avail  itself  of 
these  eases,  for  the  reasons  ( 1 )  that  it  seeks 
to  raise  the  question  of  discrimination  by 
a  defense  to  an  action  at  law  to  collect  the 
taxes,  and  thereby  collaterally  attacks  the 
judgment  of  the  board  of  equalization;  (2) 
that  such  questions  can  only  be  raised  by  a 
direct  attadc,  in  equity,  and  then  only  upon 
the  condition  precedent  that  it  pays  or  ten- 
ders the  amount  justly  due  and  only  asks 
to  have  the  collection  of  the  excess  re- 
strained. This  the  defendant  has  not  done 
in  this  case.  It  simply  alleges  a  discrimina- 
tion or  excessive  tax,  and  then  seeks  to  de- 
feat the  whole  assessment  without  paying  or 
tendering  anything,  notwithstanding  it  ad- 
mits by  its  answer  and  its  proofs  that  it 
has  property  in  this  state  subject  to  taxation 
of  the  value  of  $541,472.40.  Upon  the  au- 
thority of  the  cases  relied  on  by  it,  this  can- 
not be  done.*' 

We  concur  in  this  view.  The  proceedings 
before  the  board  were  quasi  judicial,  and  the 
order  made  by  it  was  within  its  jurisdiction. 
It  was  not  void  on  its  face,  and  cannot  be  re- 
sisted in  an  action  at  law.  This  is  the  prin- 
ciple announced  in  the  case  referred  to.  In 
Stanley  v.  Albany  County  [121  U.  S.  535,  30 
L.  ed.  1001,  7  Sup.  Ct.  Rep.  1234]  is  cited, 
among  other  cases,  Balfour  v.  Portland,  28 
Fed.  738.  The  case  is  especially  pertinent. 
The  action  was  at  law  for  the  recovery  of 
taxes  paid  uiKler  protest  which  bad  been  lev- 
ied upon  property  which,  it  was  charged, 
had  been  deliberately  overvalued.  Recovery 
was  denied.     The  circuit  court  said : 

"  The  property  was  subject  to  taxation  by 
the  authority  and  for  the  purpose  alleged. 
True,  the  result  reached  was  erroneous,  be- 
cause of  the  wilful  disregard  in  the  proceed- 
ing of  the  law  requiring  uniformity  in  the 
[487  J  valuation  of  property  for  taxation  *  within 
th*e  jurisdiction  of  the  defendant.  Still  the 
proceeding  being  quasi  judicial,  and  the  sub- 
ject-matter within  the  jurisdiction  of  the  of- 
ficers who  conducted  it,  the  result  reached  is 
so  far  conclusive  that  the  legality  of  it  can- 
not be  questioned  in  an  action  at  law  to  re- 
cover back  the  one  half  of  the  tax  as  illegal." 

So  this  court  said  in  Stanley  v.  Albany 
County : 

"It  is  only  where  the  assessment  is  wholly 
void,  or  void  with  respect  to  separable  por- 
tions of  the  property,  the  amount  collected 
on  which  is  ascertainable,  or  where  the  as- 
sessment has  been  set  aside  as  invalid,  that 
an  action  at  law  will  lie  for  the  taxes  paid, 
or  for  a  portion  thereof.  Over-valuation  of 
property  is  not  a  ground  of  action  at  law 
for  the  excess  of  taxes  paid  bey<»d 
what  should  have  been  levied  upon  a 
just  valuation.  The  courts  cannot,  in  such 
cases,  take  upon  themselves  the  functions  of 
a  revising  or  equalizing  board.  Newman  v. 
lAvingston  County,  45  N.  Y.  676,  687;  Na- 
tional Dank  v.  Elmira,  63  N.  Y.  49,  52 : 
Bruecher  v.  Port  Chester.  101  N.  Y.  240,  244. 
4  N.  E.  272;  Lincoln  v.  Worcester,  8  Cunh. 
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55,  63;  Hicks  v.  Westport,  130  Mass.  478; 
Balfour  v.  Portland,  28  Fed.  738." 

And  we  think  overvaluation  of  property 
cannot  be  a  ground  of  defense  at  law.  In 
other  words,  the  action  of  the  tax  officers,  be- 
ing in  the  nature  of  a  judgment,  must  be 
yielded  to  until  set  aside.  'Diis  can  only  be 
done  in  a  direct  proceeding.  The  property 
owner  is  in  effect  a  plaintiff,  and  the  condi- 
tion of  relief  against  the  enforcement  of  the 
quasi  judicial  order,  which  he  attacks,  is  a 
tender  of  payment  of  the  taxes  that  he  ought 
to  pay.  And  this  condition  would  still  be 
upon  him  if  he  set  up  overvaluation  as  an 
equitable  defense  to  an  action  brought 
against  him.  Los  Angeles  County  y.  Balls- 
Hno,  9f»  Cal.  504,  597,  32  Pac.  581,  34  Pac 
329.  This  certainly  would  be  so  in  Mis- 
souri, under  the  doctrine  expressed  by  the 
supreme  court  of  the  state  in  the  case  at  bar. 

Judgment  affirtncd. 

Mr.  Justice  Brewer  concurs  in  the  resntt. 

Mr.    Justice    WHite    and    Mr.    Justiee 
Peckham  dissent. 


•DANFORTH  GEER,  Willard  F.  Gay,  Ar-lW 
thur  W.  Smith,  et  al.,  Appts., 

V, 

MATHIESON  ALKALI  WORKS.  Castner 
Electrolytic  Alkali  Ck>mpany,  Edward  S. 
Arnold,  Richard  T.  Wilson,  John  0. 
Agar,  Alfred  Ely,  John  Russel  Gladdings, 
et  al.,  aft  Directors  of  the  Said  Mathieaon 
Alkali  Works. 

(See  S.  C.  Reporter's  ed.  428-437.) 

Service  of  summons  on  foreign  corporatum— 
removal  of  causes — separable  controvertji. 

1.  Service  of  summons  within  the  state  ob 
resident  directors  of  a  foreign  corporation  ii 
insufUcient  to  give  the  court  jDrisdlction  of 
such  corporation,  where  at  the  time  of  saA 
service  it  had  ceased  to  do  business  withlB 
the  state,  and  had  designated  no  agent  oi 
whom  service  could  be  made. 

2.  A  separable  controversy  which  Justifies  a  r^ 
moval  to  a  Federal  court,  where  there  Is  di- 
verse cltlsenshlp,  exists  between  plaintiffs  ani 
two  corporations  named  as  defendants  In  » 
complaint  which  seeks  to  set  aside  for  frais^ 
a  conveyance  between  such  corporations,  ss^ 
to  prevent  the  directors  of  the  grantor  (rof^ 
making  any  further  disposition  of  Its  profF^ 
erty,  and  prays  for  a  reconveyance  of  sue 
property  and  an   accounting  by   the  gran 
for  the  damages  sustained  by   the  transfer 


Note. — As  to  service  of  process  on  /orei 
corporations — see  notes  to  Foster  v.  Cbarl 
Betcher  Lumber  Co.  (S.  D.)  23  L.  R.  A.  41M). 
and  Eldred  v.  American  Palace-Car  Co.  45  C 
\,.  A.  3. 

As  to  what  service  of  process  is  sugtcient 
constitute  due  process  of  Zatr — see  note  to  1 
ney  v.  Providence  tioan  &  Invest  Co.  (Wis.) 
L.  R.  A.  577. 

On  removal  of  causes  generally — see  ootes 
Whelan  v.  New  York.  L.  E.  &  W.  R.  Ca  (C  C 
N.  D.  Ohio)  1  L.  R.  A.  65:  Butler  t.  Natkmsl 
Home  for  Disabled  Volunteer  Soldiers,  36  I^  td. 
T'.  S.  .346,  and  Torrence  v.  Shedd,  86  L.  td.  U* 
S.  .'>28. 


1002.  Geeb   t.    Mathieson   Alkali    Wobks.  42tM80 

•Bd  alM  asks  that  anch  directors,  who  are  in  the  city  of  New  York,  and  that  all  but 
i«L°f!.  ^V  ^l^JLti  JlJ^'^f  "^^  °?S  ^L  '*^**    *^o  o'  «>«  directors  of  the  Castner  Electro- 

for  their  actlODB  In  the  premlseB.  and  be  re-  Caatna-  Company,  resided  there,  and  that  the 
quired  to  make  good  all  loss  and  damagn  property,  to  recover  which  the  suit  is 
caused  by  their  wrongful  conduct.  brought,   is.  situated   in    the  state  of    New 

York. 
[No.  261.]  The  purpose  of  the  Mathieson  Company 

was  to  manufacture  salt,  soda,    soda    ash, 
Submitted  April  24,  190S,    Decided  Junt  /,    bleaching  powder,  and  other  minerals,  and 

190S,  to  cany  on  a  general  merchandise  business, 

and  engage  in  agriculture  and  stock  raising. 

APPEAL  from  the  Circuit  Court  of  the  The  bill  is  very  voluminous,  and  it  is 
United  SUtes  for  the  Southern  District  enoug"  to  explain  the  contentions  in  the  case 
of  New  York  to  review  an  order  dismissing  ^  ^7  that  it  recites  the  organization  and 
a  suit  for  want  of  due  service  of  process,  ^^tory  of  the  Mathieson  Company ;  the  erec- 
Affirmed.  tion  and  operation  by  it  of  a  manufacturing 

plant  at  Saltville,  Virginia;  the  leasing  by 

statement  by  Mr.  Justice  MeKe.n..  '\  f™?  ^''1  Niagara  Falls  Power  Coint>an, 

;^y:    .     "•'  "J  "*••  """•••'-^  j™««».o«i.i.i  J  J     ij  ^^  power  at  Niagara  Falls,  and  the 

.nl^ll,^«v  hlfi^f^l  ™'!;t'^*°'??'"    '^'"•''*'"?  esteblishment  of  a  plant  there  for  the  man- 

^^^  ufacture  of  the  commodities  mentioned   in 

Tifr  L,.it.  J.  I :*,        J  J  the  charter  of  the  company,  and  the  carry- 

In  fh.  .,  nrlf  ZJ^«?  ♦V.7t?,^'"«^*'v**  ing  on  of  a  profitable  bSsin^s.     The  bill  al- 

YnrL  ♦n3T,iH-  t^.  on„v»™  Jl^  Z  '^g**.  »«  information  and  belief,  that  the  de 
Yorlv  to  set  aside  the  conveyance  made  by  rJ!j  *  a  u  j  htm  *• 
the  Mathieson  Alkali  Company  to  the  Cast  \^^^^^  Arnold  and  Wilson  are,  respective- 
ner  Electrolvtic  Alkali  Cfom^ny,  on  the  ^^*  ^^^  pr^ident  and  financial  agent  and 
ground  that  the  conveyance  wm  fraudulent.  T^'^^^'.^i,  ^^X  ^"'P*"^'  the  defondantn 
The  directors  of  the  former  company  were  ^g^r  and  Ely  their  attorneys;  Gladding,  an 
made  defendants.  On  the  petition  of  the  de-  ^"J'f'^^-yr  "^^/"T/  Txv?  the  directors!  430 
fondant  companies  the  casVwas  removed  to  ^^^.^  than  Arnold  and  Wilson  are  dummies. 
the  circuit  iourt  of  the  United  States  for  1^^^!^^  substantial  interest  in  the  company, 
the  southern  district  of  New  York,  on  the  ^ij*^  ^"1^11  *"^  ^^^^^^"  ^"Y.®  conducted  the 
ground  that  the  controversy  was  wholly  be-  ^^^'7  ^'  *1^^'  co»"Pany  ^»th  great  secrecy, 
tween  citizens  of  different  states,  and  sep-  ^^^  ^^J*  *^T,^^"  interests;  that  Arnold  is 
arable  as  to  them.  The  appellants  made  the  *  "^^F^er  of  the  firm  of  Arnold,  HofTman.  & 
motion  in  the  circuit  court  to  remand  the  Co.,  dealers  m  chemicals,  m  the  city  of  New 
case  to  the  state  court,  but  the  motion  was  J^""^'  f^^}^  arrangements  nopMnally  he- 
denied,  the  circuit  court  saying:  ^^,^  ^^^I"^  ^""^^^^  company,  but  really 
"Whatever  relief  the  complainanU  may  betw««n  Wilson  and  the  firm,  the  latter  has 
be  entitled  to  against  the  dir^tors  upon  the  ^»^^^^?  exclusive  sale  and  disposition  of  the 
facts  alle-ed,  they  would,  as  to  the  two  cor-  Products  of  the  company  sinoe  the  organiza- 
jK)rations,  be  entitled  to  a  decree  for  retrans-  tion,  of  the  details  of  which  the  plain  iffs 
fer  of  the  property,  and  an  accounting  for  ^'*«  ignorant,  because  they  have  l)een  kept  se- 
damages  sustained  by  the  transfer.  This  is  ^^^  ^I<>"?  *^«  stockholders.  That,  though  di- 
a  controversy  separable    from    the  one    be-  \'^*^f "  have  been  earned,  none  have  been  d^ 

tween  complainants  and  the  officers  and  di-    J^^^  ^5\  P*'f  .Ij"^  ^''''%5^  wu  PP^PJw?* 

«Jr<tclors  who  effected  the  transfer,  •and  citi-    ^7  Arnold  and  Wilson.     That  they,  with  the 

zenship  of  the  parties  to  that  separable  con-    other  directors    have  confederated  and  con- 

troversy  being  such  as  the  statW  contem-  »P'^  *^u  ^""^  w  ^^'J-^Ti  "^'T^  .k''  """"^  i"" 

plates,  the  motion  to  remand  is  denied."  ^J^J  ^*^'  substantially  aH  of  the  pronerty 

The  Mathieson  Alkali  Works  (which  we  ^^  *^  company  and  have  attempted  £o  do 
shall  designate  hereafter  as  the  Mathieson  so  by  means  of  the  conveyance  to  tW  Casti^^ 
Company )  then  moved  the  coiu-t  to  set  aside  Company,  set  out  in  the  bill ;  and,  to  better 
the  summons  and  the  service  thereof,  on  the  conc^  their  acts,  have  obtamed  no  certifl- 
ground  that  it,  the  Mathieson  Company,  was,  ^*^  "^™  ****  secretary  of  state,  or  desigmated 
at  the  time  of  the  service  of  the  summons,  S?^  P®"^°  "P?"  ^"S?"  Process  can  be  served, 
a  foreign  corporation,  and  at  that  time,  and  That  the  Castner  Company  was  promoted 
for  some  Ume  before,  had  no  place  of  trans-  55^  organi^  by  the  defendants  Arnold  and 
acting  business  in  the  state  of  New  York,  Wilson,  and  is  controlled  by  them,  and  they 
and  transacted  no  business  therein.  Affl-  afo,  chielly  interested  in  its  affairs.  That 
davits  were  presented  on  the  motion,  and  it  plamtiffs  only  obtained  knowledge  of  the  ex- 
was  granted.  istence  of  that  company  within  the  past  few 

The  appellants  were  plaintiffs  in  the  court  days,  and  of  the  conveyance  to  it,  but  have 

below,  and  we  will  so  call  them.    They  are  no  precise  knowledge  of  its  affairs,  and  l)e- 

stockholders    in    the    Mathieson    Company,  lieve  that  the  great  body  of  the  stockholders 

8ome  of  them  are  citizens  of  the  state  of  New  of  the  Mathieson  Company  are  ignorant  of 

York,  some  citizens  of  states  other  than  Vir-  the  existence  of  the  Castner  Company  or  of 

finia,  and  some  citizens  of  Great  Britain  and  the  conveyance  to  it.     That,  by  a  communi- 
reland.  ^  It  is  alleged  that    the    defendant  |  cation  from  the  secretary  of  state,  it  appears 
corporations  are  Virginia  corporations,  and  |  that  the  Castner  Company  was  incorporated 

that  each  has  an  ofUce  ami  place  of  business  April  30,  1001«  under  the  laws  of  Virginia, 
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and  that  its  officers  consisted  of  a  president, 
vice  president,  and  seven  directors;  and  a 
provision  in  the  articles  of  incorporation 
shows  that  the  defendants  Wilson,  Arnold, 
and  Agar  are  directors,  and  that  Richard  T. 
Wilson,  Jr.,  a  son  of  the  defendant  Wilson, 
is  also  a  director.  It  is  alleged  that  the 
other  officers  and  directors  are  mere  servants 
and  instruments  of  the  defendants  Arnold 
and  Wilson,  and  they  created  and  organized 
the  Castner  Company  as  a  means  and  con- 
trivance to  cheat  and  defraud  the  creditors 
31]*and  stockholders  of  the  Mathieson  Company 
by  means  of  the  conveyance  to  the  Castner 
dompany.  The  conveyance  is  set  out  in  full. 
It  recites  that  it  is  executed  for  and  in  con- 
sideration of  one  dollar,  and  other  valuable 
considerations,  and  purports  to  convey  cer- 
tain patent  rights  and  all  of  the  property  of 
the  Mathieson  Company  in  the  state  of  New 
York.  The  bill  also  alleges  the  property 
conveyed  was  delivered  to  the  Castner  Com- 
pany, and  it  is  in  the  possession  thereof; 
that  the  patents  and  property  conveyed  are 
"essentially  necessary''  to  enable  the  Mathie- 
son Company  to  carry  on  the  business  for 
which  it  was  organized,  and  their  convey- 
ance in  effect  wholly  destroys  the  business 
of  that  corporation  and  renders  its  capital 
stock  utterly  worthless,  and  deprives  the 
creditors  of  the  corporation,  of  whom  there 
then  were  and  are  a  large  number,  and  for 
a  large  amount  in  the  aggregate,  of  all  rem- 
edy for  the  collection  of  their  debts.  That 
the  conveyance  is  ultra  virea,  and  the  defend- 
ant directors  are  trustees  and  agents  of  and 
for  the  stockholders,  and  had  no  power  to 
convey  away  the  property  and  patents  of 
the  company  essential  to  the  carrying  on 
of  its  business.  And,  by  reason  of  the  facts 
alleged,  the  defendant  directors  are  unfit  per- 
sons to  have  the  charge  and  management  of 
the  affairs  of  the  company,  and  that  a  re- 
ceiver of  the  corporation  should  be  appoint- 
ed, and  the  defendants  enjoined.  That,  for 
the  reasons  set  forth,  plaintiffs  have  not  ap- 
plied to  the  defendant  the  Mathieson  Com- 
pany to  bring  this  action,  being  advised  that 
its  directors  "would  not  be  proper  persons 
to  prosecute  nn  action  in  the  name  of  the 
company,  which  was  practically  an  action  to 
redress  frauds  they  themselves  had  com- 
mitted." 

The  specific  relief  asked  is  stated  in  the 
opinion. 

Mr.  W.  W.  MaoFarland  submitted  the 
cause  for  appellants.  Messrs.  MacFarland, 
Taylor,  d  Costello  were  with  him  on  the 
brief. 

There  is  no  separable  cause  of  action 
stated  in  the  complaint,  and,  therefore,  no 
right  of  removal  on  that  ground. 

Black's  Dillon,  Removal  of  Causes,  9§  77, 
143,  144;  Hyde  v.  RuhU,  104  U.  S.  409,  26 
L.  ed.  823 ;  Frascr  v.  Jenniaon,  106  U.  S.  191, 
27  L.  ed.  131,  1  Sup.  Ct.  Rep.  171;  Ayers  v. 
Wxswall,  112  U.  S.  187,  28  L.  ed.  693,  5 
Sup.  Ct  Rep.  90.  See  also  Broadway  Ins. 
Co.  V.  Chicago  0.  W.  R.  Co.  101  Fed.  507. 

The  directors  are  not  nominal  and  un- 
DecessAij  partieB,  when  by  the  bill  they  are 
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expressly  implicated  in  a  breach  of  trust, 
an  abuse  of  the  corporate  name  and  seal, 
and  a  fraudulent  disposition  of  the  property 
intrusted  to  their  management,  as  they  are 
in  this  case,  and  where,  as  in  this  case,  the 
bill  prays  for  relief  against  them. 

Seddon  v.  Virginia ,  T.  d  0,  Steel  d  I.  Co, 
1  L.  R.  A.  108,  36  Fed.  6;  Hanover  Nat. 
Bank  v.  Credits  Commutation  Co.  118  Fed. 
110. 

The  directors  are  the  real  defendants;  the 
corporations,  whose  names  they  have  used 
and  abused,  are  merely  legal  entities  whose 
presence  is  legally  essential  for  mechanical 
purposes. 

Black's  Dillon,  Removal  of  Causes,  S  87. 

The  directors  of  a  business  corporation, 
which  is  practically  a  copartnership  {Ervin 
V.  Oregon  R.  d  Nav.  Co.  23  Blatchf.  617, 
27  Fed.  625;  Morawetz,  Priv.  Corp.  9S  ^3, 
818),  are  in  a  vciy  strict  sense  accountable 
agents. 

The  case  is  substantially  a  suit  in  rem. 

Waples,  Proceedings  in  Rem,  chape.  66, 
57. 

Afr.  Alfred  Ely  submitted  the  cause  for 
appellees.  Messrs.  Agar^  Ely^  d  Fulton 
were  with  him  on  the  brief. 

The  service  of  summons  was  invalid. 

Goldey  v.  Morning  News,  156  U.  S.  618, 
39  L.  ed.  517,  15  Sup.  Ct.  Rep.  659;  Wahash 
Western  R.  Co.  v.  Brow,  164  IT.  S.  271,  41 
L.  ed.  431,  17  Sup.  Ct.  Rep.  120;  Barrow 
8.  8.  Co.  V.  Kane,  170  U.  S.  100,  42  L.  ed. 
964.   18  Sup.  Ct.  Rop.  526. 

Only  nocoRsary  psirties  are  to  be  regarded 
by  tho  court,  and  the  residence  of  president 
and  directors,  codefendant«,  does  not  bar  the 
corporation's   right  of  removal. 

NetD  York  v.  New  Jersey  8.  B.  Tranap.  Co, 
24  Fed.  818. 

The  decision  of  the  circuit  court  denying 
the  plaintiff's  motion  to  remand  should  be 
affirmed. 

Barney  v.  Latham,  103  U.  S.  205,  26  L. 
ed.  514. ' 

Mr.  Justice  McKenna,  after  stating  the 
facts  as  above,  delivered  the  opinion  of  the 
court: 

The  facts  and  ar^mente  by  which  it  is 
attempted  to  sustain  the  service  on  the 
Mathieson  Company  are  the  same  as  •were[4tf 
presented  in  the  case  of  Conley  v.  Mathieaon 
Alkali  Works,  decided  May  18  of  this  term. 
190  U.  S.  406,  ante,  1113,  23  Sup.  Ct.  Rep. 
728.  On  the  authority  of  the  case  the  service 
in  this  must  be  held  insufficient  to  give  ju- 
risdiction of  the  Mathieson  Company,  and 
the  order  of  the  circuit  court  setting  aside 
the  service  of  summons  must  be  affirmed  if 
the  case  was  properly  removed  to  that  court. 
And  this  depends  upon  the  question  whether 
the  complaint  exhibits  a  separable  contro- 
versy between  the  plaintiffs  and  the  eoB- 
panies. 

A  suit  may,  consistently  with^  the  rules  of 
pleading,  embrace  several  distinct  contro- 
versies. Barney  v.  Latham,  103  U.  8.  212, 
26  L.  ed.  517.  It  was  said  in  Hyde  ▼.  Ruhle, 
104  U.  S.  409,  26  L.  ed,  824:  ^To  entitle  a 
party  to  a  removal  under  this  clause  [8d 
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clause  of  §  2  of  the  act  of  1876  (18  SUt.  at 
L.  470,  chap.  137,  U.  S.  Comp.  Stat  1901,  p. 
508),  same  as  2d  clause  in  the  act  of  1887 
(24  Stat,  at  L.  652,  chap.  373,  U.  S.  Gomp. 
Stat.  1901,  p.  682)],  there  must  exist  in  the 
suit  a  separate  and  distinct  cause  of  action 
in  respect  to  which  all  the  necessary  parties 
on  one  side  are  citizens  of  different  states 
from  those  on  the  other."  In  other  words, 
as  expressed  in  Fraser  ▼.  Jenniaan,  106  U. 
8.  194,  27  L.  ed.  132,  1  Sup.  Ct.  Rep.  171 
"the  case  must  be  one  capable  of  separation 
into  parts,  so  that,  in  one  of  the  parts,  a 
controversy  will  be  presented  with  citizens 
of  one  or  more  states  on  one  side,  and  citi- 
lens  of  other  states  on  the  other,  which  can 
be  fully  determined  without  the  presence  of 
any  of  the  other  parties  to  the  suit  as  it 
has  been  begun."  And,  when  two  Or  more 
causes  of  action  are  united  in  one  suit,  there 
can  be  a  removal  of  the  whole  suit  on  the  pe- 
tition of  one  or  more  of  the  plaintiffs  or  de- 
fendants (now  only  the  defendants)  inter- 
ested in  the  controversy  which,  if  it  had  been 
sued  on  alone,  would  be  removable.  Hyde 
V.  Ruble,  104  U.  S.  409,  26  L.  ed.  824.  See 
also  Ayera  v.  Wiswalt,  112  U.  S.  187,  28  L. 
ed.  693,  5  Sup.  Ct.  Rep.  90.  The  application 
of  these  principles  to  the  case  at  bar  will  be 
seen  by  the  relief  prayed  for. 

The  relief  prayed  against  the  companies 
is  as  follows:  Against  the  Mathieson  Com- 
pany, that  the  conveyance  in  its  name  be  ad- 
judged fraudulent  and  void,  and  that  the 
same  be  annulled;  that  a  receiver  of  its 
works  be  appointed ;  that  its  directors  be  en- 
joined from  making  any  further  disposition 
of  its  property;  that  it  be  required  to  make 
a  full  aisclosure  in  respect  to  all  of  the  prem- 
3]  ises  set  forth  and  alleged,  and  that  *the  com- 
plainants have  access  to  all  books,  records, 
and  papers,  including  the  stock  book. 
Against  the  Castner  Company,  that  it  may 
be  required  to  account  for  all  acts  and  do- 
ings in  the  premises  set  forth;  to  make  good 
and  pay  all  of  the  damages  sustained  by  com- 
plainants to  the  Mathieson  Company  by  rea- 
son thereof ;  that  it  be  adjudged  to  reconvey 
the  property  so  wrongfully  conveyed  to  it 
in  the  name  of  the  Mathieson  Company;  that 
it  account  for  and  pay  all  of  the  income, 
earnings,  and  revenue  of  the  property  since 
the  date  of  the  conveyance. 

To  the  relief  asked  against  the  companies, 
were  the  directors  of  the  Mathieson  Company 
necessary  parties?  In  Winch  v.  Birken- 
head, L  d  O.  Junction  R,  Co.  6  De  G.  &  S. 
562,  it  was  held,  in  a  suit  by  a  stockholder 
of  the  corporation  in  behalf  of  himself  and 
all  other  stockholders,  to  restrain  the  per- 
formance of  an  ultra  vires  agreement,  that 
it  was  not  necessary  that  the  directors 
should  be  made  parties.  It  was  said  by  the 
vice  chancellor:  "The  act  that  is  sought 
to  be  restrained  is  the  act  of  the  company. 
It  is  quite  sufficient  if  there  is  an  order  re- 
straining the  company.  The  company  itself 
cannot  act  except  by  means  of  its  officers. 
It  appears  to  me  that  the  suit  is  properly 
framed,  by  the  relief  being  sought  against 
the  company  alone." 

Hatch  V.  Chicago,  R.  I,  d  P,  R,  Co.  and 
Same   v.    Same,    6    Blatchf.  105,  Fed.  Cas. 
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No.  6,204,  were  suits  brought  by  the  plain- 
tiff in  each  in  behalf  of  himself  and 
all  other  stockholders  of  the  defendant 
corporation,  to  restrain  it  from  execut- 
ing a  contract  which  was  alleged  to  be 
in  excess  of  its  powers.  The  plaintiff  was 
a  citizen  of  New  York.  The  suits  were 
brought  in  the  supreme  court  of  the  state  of 
New  York.  The  individual  def^iidants  were 
directors  of  the  corporation,  and  resided  in 
the  state  of  New  York,  except  one,  who  was 
a  citizen  of  the  state  of  Illinois.  In  the  sec- 
ond suit  one  Denham  was  made  a  party,  who 
was  the  treasurer  of  the  company,  but  not 
one  of  its  directors.  His  citizenship  docs  not 
appear.  The  plaintiff  in  the  second  suit  al- 
leged that  the  committee  of  directors  had  de- 
termined to  close  the  transfer  office  of  the 
company  in  the  city  of  New  York,  and  to  re- 
move all  of  its  books,  moneys,  securities,  and 
property  beyond  the  jurisdiction  of  the 
•court;  that  the  defendants  had  refused  to[434] 
permit  any  transfer  of  the  shares  of  stock 
on  the  books  of  the  company.  Judgment 
was  prayed  in  the  first  suit  for  an  injunction 
against  the  execution  of  the  illegal  contract, 
and  of  the  acts  which  were  alleged  to  be  con- 
templated in  the  performance  thereof.  In 
the  second  suit  judgment  was  prayed  for  the 
same  injunction,  and  an  injunction  against 
the  other  acts  allied.  On  the  petition  of 
Tracy  and  the  company,  the  cases  were  re- 
moved to  the  circuit  court  for  the  southern 
district  of  New  York,  and  a  motion  was 
I  made  to  remand.  The  motion  was  heard  by 
Mr.  Justice  Blatchf ord,  who  was  then  United 
States  district  judge,  who  said: 

''These  suits,  therefore,  are  suits  brought 
in  the  state  of  New  York,  by  Hatch,  a  citi- 
zen of  New  Y'ork,  against  the  members  ot 
the  company,  all  of  whom  are  citizens  of  the 
state  which  created  the  company,  and  which 
is  a  state  other  than  New  York,  and  against 
Tracy,  a  citizen  of  Illinois,  and  against  other 
defendants,  who  are  citizens  of  New  York." 
And  describing  the  suits,  said  further: 
"All  the  relief  that  is  prayed  for  in  either 
suit  is  by  injunction,  except  the  prayer  in 
the  first  suit  for  a  receiver.  All  the  relief 
by  injunction  is  prayed  for  in  respect  to  all 
of  the  defendants.  No  such  relief  is  prayed 
for  in  respect  to  any  defendant  other  than 
the  company  that  is  not  prayed  for  in  re- 
spect to  the  company.  The  suits  are  really, 
both  of  them,  wnolly  against  the  company 
alone.  The  directors  and  the  treasurer,  who 
are  its  codefendants,  are  merely  its  servants 
and  agents,  through  whom  necessarily  it 
acts.  It  was  not  necessary  or  proper  to 
make  them  parties  to  the  suit  at  all.  The 
injunctions  prayed  for  and  the  injunctions 
issued,  if  issued  against  the  company  alone, 
and  served  on  any  director,  or  on  the  treas- 
urer, would  bind  the  person  so  served  to 
obedience,  and,  even  without  such  service, 
knowledge  by  the  officer  of  the  existence  of 
the  injunction  against  the  company  would 
bind  the  officer  to  obedience.  People  ew  rel, 
Davis  V.  Sturtevant,  9  N.  Y.  263,  277,  59 
Am.  Dec.  636.  The  directors  and  the  treas- 
urer are,  therefore,  not  real  parties  to  the 
suits,  but  merely  nominal  parties.  No  per- 
sonal demand  is  made  against  any  one  of 
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,435]  them,  nor  is  anv  personal  aocouniing* asked 
from  any  one  of  tnem,  and  it  is  only  in  his 
relation  to  the  company,  and  in  the  official 
position  that  he  occupies  toward  the  com- 
pany, that  any  one  of  them  is  made  a  party. 
The  test  of  this  is,  that,  if  any  one  of  the  di- 
rectors or  the  treasurer  were  to  resign  his 
office,  he  would  necessarily  cease,  ipso  facto, 
to  be  a  proper  party  to  the  suit,  and  the 
plaintiff  would  be  obliged  to  make  his  suc- 
cessor in  office  a  party,  and  so  on  with  every 
change.  The  reason  for  this  would  be  that, 
there  being  no  relief  prayed  against  the  in- 
dividual in  his  individual  capacity,  and  the 
injunction  asked  being  to  restrain  him  mere- 
ly from  doine  or  not  doing  what  his  official 
relation  to  the  company  alone  enables  him 
to  do,  or  to  refrain  from  doing,  when  such 
official  relation  ceases,  the  relief  asked  and 
the  injunction  issued  become,  as  to  him,  ut- 
terly futile.  This  would  not  be  the  case 
where  he  was  made  a  party  defendant, 
jointly  with  the  corporation  of  which  he  was 
an  officer,  for  the  purpose  of  obtaining  some 
specific  relief  against  nim  on  a  personal  lia- 
bility, or  in  order  to  obtain  a  discovery  from 
him  in  regard  to  matters  peculiarly  within 
his  knowledge.  There,  the  dissolution  of  his 
official  relation  would  not  affect  the  pro- 
priety of  his  being  retained  as  a  defendant. 
This  view  is  conclusive  to  show  that  the  en- 
tire real  controversy  in  both  suits,  so  far  as 
it  is  shown  by  the  prayer  of  the  complain- 
ants, and  which  is  the  only  guide  the  court 
can  have,  is  between  the  plaintiff  on  the  one 
side,  and  the  company,  as  a  corporate  body, 
on  the  other.  The  plaintiff  cannot,  by  join- 
ing as  nominal  defendants  with  the  corpora- 
tion persons  who  are  citizens  of  the  same 
state  with  the  plaintiff,  deprive  the  corpora- 
tion of  any  right  which  it  would  otherwise 
have  in  respect  to  removing  the  cause  into 
this  court." 

Heath  v.  Erie  R,  Co.  came  up  before  the 
same  learned  justice,  and  is  reported  in  8 
Blatchf.  347,  Fed.  Cas.  No.  6,306,  8  Blatchf. 
413,  Fed.  Cas.  No.  4,513.  It  was  a  suit  by 
stockholders  against  the  railway  company 
and  Jay  Gould,  James  Fisk,  Jr.,  and  Fred- 
erick A.  I^ane,  who  were  directors  of  the 
company.  The  object  of  the  suit  was  to  re- 
strain ultra  vires  acts.  The  bill  prayed  for 
an  injunction,  for  a  receiver,  for  an  account- 
ing by  Gould,  Fisk,  and  Lane  of  the  profits 
made  by  them,  and  that  they  "make  payment 
iiud   ('oni|)enf^ation  to  the  company,  for  the 

i-*36|lK*netit  of  the  plaintiffs  and  the  •other  liona 
fide  shareholders,  to  the  full  extent  of  all  such 
profits,  benefits,  gains,  and  advantages,  and 
of  all  such  damages,  losses,  and  injuries.'* 
The  bill  was  demurred  to,  on  the  ground, 
among  others,  that  the  other  directors,  four- 
teen in  number,  were  not  made  parties  to  the 
bill.  The  court  overruled  the  demurrer.  The 
main  part  of  the  opinion,  which  was  very 
elaborate,  is  devoted  to  the  consideration  of 
the  right  of  the  stockholders  to  maintain  the 
suit,  which  right  was  sustained  on  the  au- 
thority of  many  cases.  Of  the  ground  of  de- 
murrer that  the  other  directors  had  not  been 
made  parties,  the  court  said: 

"The  objection  that  such  fourteen  persons 
ought  to  be  made  parties,  as  appearing  to 
JlJiB 


have  been  directors  when  the  bill  was  filetl..^ 
for  the  reason  that  the  bill  aska  for  an  in^ — 
junction  against  tht  corporation,  and  for  i^ 
receiver  of  the  corporation,  is  not  well  taken 
The  relief  so  asked  is  against  the  corpora..^ 
tion.  If  such  fourteen  persons  were  mad^ 
parties,  they  would  be  merely  nominal  pai^ 
ties,  and  not  real  parties,  in  respect  to  air-^ 
relief  that  is  asked  against  the  corpora ti< 
and  no  relief  is  ask^  as  against  them, 
cept  in  respect  to  the  matter  of  the  claasi' 
cation,  which  has  already  been  disposed  < 
This  question  was  fully  considered  in  t' 
case  or  Hatch  v.  Chicago,  K.  I.  d  P.  /?.  Co 
Blatchf.  105,  114-116.  Fed.  Cas.  No.  6,1 

It  was,  however,  said  by  I»rd  Cairns 
Ferguson  v.  Wilson,  L.  R.  2  Ch.  90,  un< 
was  held  in  Clinch  v.  Financial  Corporati 
L.  R.  4  Ch.  117,  that  it  was  proper  in  a       _^ 
by  a  stockholder  to  restain  ultra  vires  9m^ 
of  a  corporation  to  join  as  defendants  th^  ^. 
rectors  of  the  corporation.     This  ruling  ^ 
reconcilable  with  the  other  cases.  The  recov. 
ciliation    lies    in    the     distinction    betveoi 
proper  and  indispensable  parties  in  view  of 
the   statute   providing   for   the    removal  of 
causes  to  the    Federal    courts.     Uamcy  r. 
Latham,  103  V.  S.  212,  26  L.  ed.  517. 

But  relief  is  prayed  against  the  individ- 
ual defendants  as  follows: 

"That  the  individual  defendants,  directors 
of  the  said  Mathiesoii  Alkali  Works,  maybe 
com|K»lled  to  account  as  agents  and  trustees 
of  the  said  company  for  all  their  acts  and 
doings  in  the  premises  above  set  forth;  and 
that  they  may  severally  and  respectively  be 
adjudged  and  required  to  make  good  and 
]»ay  *tf.  Iho  Maid  Mathiewn  Alkali  WorkR[487] 
nnd  to  the  plaintiffs  all  1o«h  and  ilnniap' 
caused  bv  their  wrongful  conduct  in  the 
premines  as  hereinabove  »et  forth." 

If  it  be  conceded  that,  in  a  suit  which 
seeks  such  relief,  the  Mathieson  Company  is 
a  necessary  party,  it  is  certain  the  Gartner 
Company  is  not.  Besides,  the  relief  is  dis- 
tinct from — separable  from,  to  keep  to  the 
language  of  the  cases — that  which  is  sought 
as  a  result  of  the  grounds  of  suit  against  the 
companies. 

It  follows  from  these  views  that  the  bill 
exhibits  a  controversy  between  the  plaintiffs 
and  the  d^^fondant  otmipnnies.  to  which  the 
individual  defendants  are  not  necessary  par' 
ties,  and  the  case  was  rightfully  removed  to 
the  circuit  court. 

The  order  of  the  latter  court  setting  «*»«* 
I  he  svnnce  of  summons  on  the  Hathieson 
('nmpanv,  and  dismissing  the  hill  for  icant 
of  jurisdiction  of  that  company,  is  affirm^ 


BOARD  OF  COMMISSIONERS  OF  STAN- 
LY COUNTY  and  I.  W.  Snuggs,  Treasurer 
of  Stanly  County,  Petitioners^ 

V. 

W.  N.  COLER  k  COMPANY. 

(See  S.  C.  Reporter's  ed.  437-451.) 

Railway  aid — validity  of  county  bonds-<' 

NoTK.—  On     municipal     bontiM    ffcnrraUit — ^ 
nott»s  to  Sutllff  V.  lAke  County.  37  L.  ed.  13.  J 
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feel  of  recitaU — hona  fid«  purahatar — am- 
atmotion  of  ttatt  tiatute — ioh«n  not  bind- 
ing on  Fedieral  courta. 

1.  Furcbasen  of  ronDtr  bond*  pnrportlns  tc 
be  iMued  for  lubscrlptJoiiB  to  the  capEtal 
■tock  o(  K  railroad  companj,  under  the  bd 
thorltr  of  N.  C.  Code,  ||  1000-1690,  antbor 
IsIdi  BQcb  lubacrlptloDB  when  Deceaaaij  tc 
kid  Id  the  completlan  of  anj  railroad  Id  wblek 
tht  citlient  of  the  couotj  maj  hare  an  Inter- 
Mt  are  not  entitled  In  awnnir.  for  the  pur- 
poae  of  aaitalnlng  the  Taltdlt;  of  the  bond*, 
that  the  railroad  had  been  besun  before  tb( 
tdoptlaa  of  N.  C.  Conat.  186H,  wblch  ante- 
dated the  charter  of  the  railroad  company. 

1.  Federal  courta.  In  detennlnlnf  the  valldltr, 
In  the  biiDda  of  bona  flde  parchaaera,  ol  eoun- 
tr  bonds  liaued  In  aid  ol  railroad  conatmetlDn 
nnder  Ihe  anthoritT  of  N.  C.  Code,  U  1096- 
1096.  are  not  boaad  by  the  cDnatrnctloD  given 
•nrb  atatnte  bj  a  declilon  of  tbe  higbeat  itate 
court  lubseqnent  to  larh  purchase,  but  will 
•lerclse  an  Independent  Judgment  aa  to  Iti 
meaning. 

t.  An  Interest  In  an  unflnlabed  railroad  begun 
before  tbe  adoption  of  N.  C.  Conat.  ISGa  can- 
not be  deemed  eaaentlal  to  the  eierclae  b;  ■ 
countT  of  tbe  poirer  to  Issae  bonds  In  aid  of 
imllroad  conatmctlon,  conferred  bj  >'.  C, 
Code.  11  1990-1009,  "when  neceaaarr  to  aid 
In  the  cDmpletloD  of  an;  railroad  In  which 
tbe  citliens  of  the  countj  ma;  haTe  an  In- 
terest," on  tbe  theory  tbst  such  aectlana,  be- 
ing a  reproduction  of  a  statute  passed  shortlr 
after  the  ■doptlon  of  such  CouatltutloD,  must 
be  conitnied  la  tbe  light  of  ttae  constltatloual 
prorlslon  which  forbade  the  state  to  lend  Its 
aid  to  any  corporation  except  In  aid  of  tbe 
completion  of  auch  railroads  ss  migbt  be  un- 
llnlBbed  at  the  time  of  Its  adoption,  or  la 
which  tbe  state  bad  ■  direct  pecuniary  Inter- 

4.  Recitals  In  county  bonds  that  they  were  Is- 
■aed,  under  the  anthorlty  of  N.  C.  Code,  || 
1996-1060,  to  pay  a  subacrlptlon  to  tbe  cap- 
ital stock  of  a  railway,  entitled  bona  dde  pur. 
chasers  to  assume  that  the  coadltlon  of  the 
railroad  as  to  construction  and  tbe  "Interest" 
Of  the  county  therein  were  such  as.  by  I  1996, 
were  required  to  eilat  before  the  power  to 
Issue  such  bonds  could  be  eierciaed. 
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ON  WRIT  of  Certiorari  to  tbe  United 
States  Circuit  Court  of  Appeals  for  the 
Fourth  Circuit  to  review  a  decree  which  on 
rehearing  affirmed  a  decree  of  the  Circuit 
Court  (or  the  Western  District  of  North 
Ckrolina  austaining  the  validity  of  county 
145;  Harper  County  V-  Rose,  .in  I,,  ed.  U.  8~ 
944  ;  nlch  v.  Menli,  33  T,,  ed,  U  8.  10T5,  and 
Citliens'  Sav.  k  L.  Auo.  t.  Perry  County.  BO 
L.  ed.  V.  8.  B8S. 

On  ettoiipBl  bv  recital  In  ncffoiiolilt  bond* — 
we  note  to  Mercer  County  y.  nackett,  IT  L.  ed. 
D.  8.  E48. 

A'  lo  utate  ifecMoiu  and  loict  at  rwtea  of  da- 
MtliHS  Ki  federal  caiirlt—Bee  notes  to  Wilson  v. 
Perrln,  11  C.  C-  A.  71  ;  Hill  v.  Hlte.  29  C-  C. 
L.  SS3 :  Grlffln  v.  Overman  Wheel  Co.  9  C.  C.  A. 
HE  -,  Blmendorf  v.  Taylor,  6  r.,  ed.  V.  8.  260  ; 
Uckson  IM  iltm.  81.  John  v.  Chew,  0  I.,  ed.  U.  S. 
SB8 :  United  ntatea  e>  rel.  Rutz  t.  Muscatine,  19 
L.  ed.  TJ.  8.  460:  Clark  t,  Rraham.  B  L.  ed.  U. 
1  334.  and  Forepaugh  y.  Delaware.  L.  A  W.  R 
Co.  <Pa.)  S  L.  R.  A.  SOS. 


bonds  Issued  in  aid  of  railroad  construction. 
Affirmed. 

See  same  cue  below,  37  C.  C.  A.  484,  90 
Fed.  284,  51  C.  C.  A.  378,  113  Fed.  706. 

Statement  hj  Mr.  Justice  MeKean*) 

•This  suit  was  broriRht.  in  the  United[488] 
fStHtes  circuit  pourt  for  tho  n-estern  district 
of  North  Carolina,  by  the  respondents  against 
the  petitioner,  to  recover  on  certain  coupons 
attached  to  bonds  alleged  to  have  been  issued 
by  iStanly  county,  state  of  North  Carolina, 
in  part  payment  of  the  aubBcription  of  said 
county  to  the  capital  stock  of  tbe  Yadkin 
Valley  Railroad  Company.  The  bill  alleged 
the  following  facts: 

The  Yadkin  Valley  Railroad  Company  was 
organised  ss  a  corporation  under  the  laws  of 
North  Carolina,  to  construct  nnd  operate  ft 
railroad  running  from  Salisbury  in  that 
Ntnte,  south  to  Norwood,  a  point  In  Stanly 
county. 

The  incorporation  of  the  said  company 
was  under  and  by  virtue  of  chapter  23G  of 
tbe  Acta  of  1870,  passed  by  the  legislature 
for  that  ye«r;  and  the  said  chsfAer  was 
amended  by  an  act  of  tbe  legislature, — chap- 
ter 183  of  the  Acts  of  1887. 

The  county,  being  desirous  of  aiding  in 
the  construction  of  said  road,  and  a^ins 
through  its  proper  authorities,  subscribed 
the  amount  of  9100.000  to  tbe  capital  stock 
of  the  lYuiipany,  in  pursuance  of  tbe  author- 
ity and  power  conferred  upon  tbe  said  coun- 
ty under  and  by  virtue  of  the  acta  of  the  leg- 
islature of  North  Carolina  as  above  set  out; 
and,  also,  under  and  by  virtue  of  ff  199B, 
1667,  leOS,  and  1600  of  tbe  Code  of  North 
Carolina,  all  of  the  said  acts  and  sections  of 
tbe  Code  of  North  Carolina  having  been  en- 
acted and  become  laws  in  acooroanee  with 
the  Constitution  of  tbe  state. 

The  county  still  holds  the  stock  and  de- 
rives benefit  from  tbe  road  in  increased  fa- 
cilities for  transportation,  greatly  increased 
value  of  t^e  lands  of  the  county,  and  from 
tbe  taJces  paid  thereon.  A  copy  of  the  bonds 
was  attached  to  the  bill,  and  Is  inserted  In 
the  margin.! 

tBxRiBiT  'a" 

(Copy.) 

Couafv  of  BUuilfi  SiM  per  Cent  Bowl. 

8tinly  connty,  (tate  of  Nortb  Carolina,  la  In- 
debted to  the  bearer  In  the  sum  of  Dve  hundred 
dollars,  lawful  money  of  tbe  United  8tstes,  pay. 
able  on  the  llrst  day  of  jDly,  i.  d.  one  thoaaand 
nine  hundred  and  twenty,  with  Intereat  thereon 
from  the  lint  day  of  July,  *.  b.  one  thouaaad 
eight  hundred  and  ninety,  at  tbe  rale  of  six  per 
cent  per  annnm.  payable  on  the  flrst  day  of  July 
In  each  year  at  the  FInt  National  Bank  of  Balls- 
bury,  North  Carolina,  on  preaentatlan  and  sur- 
render of  the  respective  conpons  hereto  at- 
tached, as  they  severally  become  dos  and  paya- 
ble. This  bond  la  one  of  a  asiles  ol  sighty  of 
tbe  denomination  of  one  thousand  dollars  each, 
nnd  forty  of  the  denomination  of  five  hundred, 
making  a  total  of  one  hundred  tbouaand  dol- 
lars. Issued  by  authority  of  an  act  <rf  the  gen- 
eral assembly  of  North  Carallna,  ratlfled  the 
third  day  of  March,  a.  d.  1S87,  entitled  "An 
Act  to  Amend  the  Charter  of  the  Tadkin  RaJI- 
road  Company,"  and  of  fl  1996,  lOOT,  1996,  and 
1609  of  the  Code  of  North  Camlloa,  and  autboi- 
ILST 
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[439]  *The  bonds  were  eoEposed  for  sale,  and  the 
lespondents  became  purchasers  of  them  in 
good  faith,  and  at  the  highest  market  price, 
and  without  any  notice,  express  or  implied, 
that  there  was  any  suggestion  of  their  oeing 
void,  invalid,  fraudulent,  or  otherwise  than 
perfectly  legal  in  their  issue  and  sale. 

Interest  on  the  bonds  issued,  as  the  same 
has  become  due,  has  been  paid  for  the  last 
four    years.    The    coupons    due    and    the 
amounts  thereof  are  as  follows: 
48  Stanly  county  coupons,  Nos.  2, 

40,  48,  49,  and  72,  $60.00  each. .  $2,880  00 
33  Stanly  county  coupons,  Nos. 
81,  02,  95,  96,  98,  108,  110,  112, 
110,  118,  120,  all  numbers  in- 
elusive,  $30.00 990  00 

Making  the  sum  of $3,870  00 

[440]  *The  payment  of  said  sums  was  demanded 
at  the  proper  time  and  refused,  although  the 
said  total  sum  had  been  collected  from  the 
taxpayers  of  the  county  by  the  board  of  com- 
missioners, in  pursuance  of  the  power  con- 
ferred upon  them,  and  was  in  the  hands  of  I. 
W.  Snuggs  (one  of  the  petitioners  here) ,  as 
treasurer  of  the  county,  and,  having  received 
the  same  for  the  payment  of  said  interest,  he 
became  and  is  the  trustee  and  agent  of  the 
bond  and  coupon  holders,  and  therefore  holds 
the  same  "for  the  use  and  in  trust  for  com- 
plainants." The  complainants  are  informed 
and  believe  that  the  reason  why  said  treas- 
urer has  not  accounted  to  them  is  that  he 
has  been  restrained  by  a  certain  process  of 
injunction,  issued  by  one  of  the  superior 
courts  of  the  state  of  North  Carolina  in  a 
suit  brought  in  the  name  of  the  board  of 
commissioners,  and  in  the  names  of  James 
P.  Nash  and  G.  R.  McCain  as  plaintiffs,  and 
against  the  said  I.  W.  Snuggs  as  defendant, 
but  that  complainants  were  not  made  parties 
to  the  same,  nor  was  any  other  bondnolder. 
The  treasurer  and  board  of  commissioners, 
unless  restrained,  will  dispose  of  the  fund 
collected  as  aforesaid.  An  injunction  was 
prayed,  and  the  statement  of  an  account,  and 
the  appointment  of  a  receiver  asked. 

The  answer  attacked  the  validity  of  the 
bonds,  and  averred  that  their  invalidity  was 
adjudged  by  the  supreme  court  of  the  state 
in  the  case  of  Stanly  County  v.  SnuggSf  121 
N.  C.  394,  39  L.  R.  A.  439,  28  S.  E.  539,  "and 
that  there  has  been  no  other  decision  or 
judgment  given  by  said  supreme  court  in 
conflict  with  the  aforesaid  decision ;  but  that 
the  said  decision  is  uniform  with  the  decision 
of  the  same  court,  delivered  in  the  case  of 


Union  Dank  v.  Omford,  119  N.  O.  214,  34  L. 
R.  A.  487,  25  S.  £.  966,  which  are  the  only 
two  cases  in  which  the  principle,  or  validity 
of  these  bonds  has  ever  been  before  the  su- 
preme court  of  the  state."  There  were  proper 
replications  made  to  the  answer.     The  cmie 
was  submitted  on  the  pleadings  and  certain 
exhibits,  some  of  them  being  the  records  ol 
the  suits  in  the  courts  of  North  Carolina. 
The  grounds  upon    which  the  bonds    an 
claimed  to  be  invalid  are  indicated  in  tiM 
opinion.    A  decree  was  entered  declaring  aad 
adjudging  the  bonds  to  be  valid  obligations 
of  the  county  of  Stanly;  that  complainants 
(respondents  here)  in  the  suit  *were  baiia[44 
fide  purcliasers  and  holders  thereof;  that  L 
W.  Snuggs  was  the  trustee  of  the  bondhold- 
ers, and  held  the  sum  of  $6,000  as  such  trus- 
tee, for  the  benefit  of  the  bondholders,  under 
and  by  virtue  of  the  law  and  the  orders  (^ 
the  board  of  commissioners  of  the  county, 
and  for  the  sole  purpose  of  paying  off  and 
discharging  the  interest  due  on  the  bonds 
as  set  out  in  the  bill.    The  decree  also  ap- 
pointed a  receiver  for  said  sum,  and  ordered 
that  said  I.  W.  Snuggs  pay  the  same  to  the 
receiver.     It  was  further  adjudged  that  tlu 
board  of  commissioners  of  Stanly  county  be 
enjoined   from   in   any   manner   interfering 
with  the  execution  and  performance  of  the 
decree.    The  decree  was  reversed  by  the  cir- 
cuit court  of  appeals,  and  the  cause  was  re- 
manded "with  directions  to  dissolve  the  in- 
junction, discharge  the  receiver,  and  dismiss 
the  bill."     37  C.  C.  A.  484,  96  Fed.  284.  A 
rehearing  was  granted,  and  the  decree  of  the 
circuit  court  was  affirmed.     51  C.  C.  A.  379, 
113  Fed.  70.5. 

Messrs.  James  E.  Shepherd  and  A.  C. 

Arepy  argued  the  cause,  and,  with  Ur- 
Charles  M.  Buahee,  *flled  a  brief  for  peti- 
tioners : 

The  construction  by  the  courts  of  a  sUte 
of  its  Constitution  and  statutes  is,  as  a  gen- 
eral rule,  binding  on  the  Federal  courts. 

Claiborne  County  v.  Brookx,  111  U.  S- 
400,  28  L.  ed.  470,  4  Sup.  Ct.  Rep.  489; 
Burgess  v.  Seligmany  107  U.  S.  20,  27  L.  ed. 
359,  2  Sup.  Ct.  Rep.  10;  Buchcr  v.  Cheshire 
R.  Co.  125  U.  S.  555,  31  L.  ed.  795,  8  Sup. 
Ct.  Rfsp.  974;  Detroit  v.  Osborne,  135  I'.  S. 
492,  34  L.  ed.  260,  10  Sup.  Ct.  Rep.  1012; 
South  Braneh  Lumber  Co.  v.  Ott,  142  V.  S. 
622,  35  L.  ed.  1136.  12  Sup.  Ct.  Rep.  318; 
Kaukauna  Water  Power  Co.  v.  Green  B^^ 
d  M.  Canal  Co.  142  U.  S.  254,  35  L.  ^' 
1004,   12  Sup.  Ct  Rep.   173;   McFAtaine  ^^ 


Ized  by  a  majority  vote  of  the  qualified  voters 
of  Stanly  county,  at  an  election  regularly  held 
for  that  purpose  on  the  15th  day  of  August,  a. 
D.  1889,  duly  ordered  by  the  board  of  commis- 
sioners of  Stanly  county. 

This  series  of  bonds  is  Issued  to  pay  the  sub- 
scription of  one  hundred  thousand  dollars  made 
hy  Stanly  county  to  the  capital  stock  of  the 
said  railroad,  known  as  "The  Yadkin  Railroad 
Company."  Stanly  county  reserves  the  privilege 
of  paying  the  principal  and  interest  of  any  or 
all  of  this  series  of  bonds  at  any  time  after  the 
expiration  of  ten  years,  upon  the  board  of  com- 
missioners of  said  county  first  giving  throe 
months'  notice  of  such  payment  in  some  newa- 
IIM 


paper  published  in  said  county,  when  vif^ 
bonds  shall  be  paid,  according  to  numtxr,  b^ 
ginning  with  number  one. 

In  testimony  whereof,  the  chairman  of  tw 
board  of  county  commissioners  of  Stanly  coaoiJ 
hath  hereunto  subscribed  his  name,  for  tod  <» 
behalf  of  said  board,  and  the  clerk  of  the  ^ 
perlor  court  of  Stanly  county  hath  counttfj 
signed  the  same  and  affixed  thereto  the  *^ 
of  said  superior  court,  this  first  day  ^ 
July,  A.  D.  one  thousand  eight  hundred  ^ 
ninety. 

,  Ohokmtt^ 

Countersigned: 

,  Clerk  of  Superior  Oos^. 
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Brush,  142  U.  S.  155,  35  L.  ed.  971,  12  Sup. 
Ct.  Rep.  156;  SiutBman  County  v.  Wallace, 
142  U.  S.  293,  36  L.  ed.  1018,  12  Sup.  a. 
Rep.  227;  Norton  v.  Shelby  County,  118 
U.  S.  426,  30  L.  ed.  178,  6  Sup.  Ct.  Rep. 
1121;  Oormley  v.  Clark,  134  U.  S.  338,  33 
L.  ed.  909,  10  Sup.  Ct  Rep.  554;  Morley  v. 
Lake  Shore  d  M.  S.  R.  Co.  146  U.  S.  162, 
86  L.  ed.  925,  13  Sup.  Ct  Rep.  54;  Bauaer 
man  v.  Blunt,  147  U.  S.  647,  37  L.  ed.  316, 
18  Sup.  Ct.  Rep.  466;  May  v.  Tcnney,  148 
U.  S.  60,  37  L.  ed.  368.  13  Sup.  Ct.  Rep.  491 ; 
Baltimore  d  O.  R.  Co.  v.  Baugh,  149  U.  S. 
868,  37  L.  ed.  772,  13  Sup.  Ct.  Rep.  914; 
Lewis  V.  Monson,  151  U.  S.  545,  38  L.  ed. 
265,  14  Sup.  Ct.  Rep.  424;  Balkam  v.  Wood- 
stock Iron  Co.  154  U.  S.  177,  38  L.  ed.  953, 
14  Sup.  Ct  Rep.  1010;  Leffingioell  v.  War- 
ren, 2  Black,  599,  17  L.  ed.  261. 

When  it  is  found  that  no  construction  had 
been  given  to  a  statute  by  the  state  court 
wben  the  transaction  was  entered  into,  the 
Federal  courts  will  lean  toward  an  agree* 
ment  of  views  with  the  state  courts,  if  tlio 
question  seems  to  them  balanced  with  doubt. 

Burgess  v.  Seliqman,  107  U.  S.  20,  27 
L.  ed.  359,  2  Sup.  Ct.  Rep.  10. 

The  courts  have  uniformly  construed  the 
word  "interest"  in  such  connection  as  here 
used  to  moan  "pecuniary  interest"  in  the 
thing  referred  to. 

Smedly  v.  Kirhy,  120  Mich.  253,  70  N.  W. 
188;  Taylor  v.  Normal  Highway  Comrs.  88 
111.  627;  Northampton  v.  Smith,  11  Met. 
395;  Dunlap  v.  Philadelphia,  13  W.  N.  C. 
98;  McQrath  v.  People,  100  111.  464;  State, 
National  R.  Co.,  Prosecutors,  v.  Easton  d 

A.  R.  Co.  36  N.  J.  L.  184;  Linden  v.  Ala- 
meda County,  45  Cal.  7;  Ashe  v.  Colusa 
County,  71  Cal.  236,  16  Pac.  783. 

Interest  has  often  been  construed  as  mean- 
ing a  pecuniary,  valuable,  or  beneficial  in- 
terest, not  merely  a  patriotic  or  sentimental 
interest,  which  a  citizen  of  a  state  or  county 
feels  in  a  public  improvement. 

Todd  V.  Robinson,  L.  R.  14  Q.  B.  Div. 
739;   Hunnings  v.  Williamson,  L.  R.   11  Q. 

B.  Div.  536;  Dexter  v.  Cotting,  149  Mass. 
92,  21  N.  E.  230;  Bachman  v.  Packard,  2 
Sawy.  264,  Fed.  Cas.  No.  709;  Northampton 
V.  Smith,  11  Met.  395;  Ooodall  v.  Tuttle, 
3  Biss.  219,  Fed.  Cas.  No.  5,633;  Whitney  v. 
Britton,  16  App.  Div.  457,  45  N.  Y.  Supp. 
1150;  Horn  v.  Volcano  Water  Co.  13  Cal. 
62,  73  Am.  Dec.  569;  Brigham  v.  Qott,  20 
N.  Y.  S.  R.  420,  3  N.  Y.  Supp.  518;  White- 
ley  V.  Barley,  L.  R.  21  Q.  B.  Div.  154;  Bur- 
gess V.  Clark,  L.  R.  14  Q.  B.  Div.  735;  Qas- 
quet  V.  Johnson,  1  La.  431 ;  Sauls  v.  Free- 
man, 24  Fla.  209,  4  So.  525;  Chicago,  B.  d 
Q.  R.  Co.  v.  Kellogg,  54  Neb.  138,  74  N.  W. 
403;  Taylor  v.  Normal  Highway  Comrs.  88 
m.  b21',  Re  White,  37  Cal.  190;  Shelton  v. 
Derby,  27  Conn.  415;  Phillips  v.  Smith,  62 
Ala.  678. 

The  definitions  of  lexicons  and  law-books 
uniformly  define  an  interest  in  any  kind  of 
property  in  the  same  way.  If  the  word  has 
no  technical  meaning,  then  it  must  be  inter- 
preted according  to  its  ordinary  meaning. 
If  the  courts  have  given  it  a  technical  mean- 
ing, that  must  be  adopted. 
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Adams  v.  Turrentine,  30  N.  C.(8  Ired.  L.) 
147;  Blue  v.  McDuffie,  44  N.  C.  (Busbee,  L.i 
131;  Randall  v.  Richmond  d  D.  R.  Co.  107 
N.  C.  748,  11  L.  R.  A.  460,  12  S.  E.  605. 

The  question  of  legislative  authority  in  a 
municipal  corporation  to  issue  bonds  in  aid 
of  a  railroad  company  cannot  be  concluded 
by  mere  recitals. 

Ounnison  County  v.  E.  H.  Rollins  d  Sons, 
173  U.  S.  255,  43  L.  ed.  689,  19  Sup.  Ct.  Rep. 
390. 

The  estoppel  does  not  arise  except  upon 
matters  of  fact,  which  the  corporate  officers 
had  authority  by  law  to  determine  and  to 
certify. 

Dixon  County  v.  Field,  111  U.  S.  83,  28 
L.  ed.  360,  4  Sup.  Ct  Rep.  315;  Ounnison 
County  V.  E.  H.  Rollins  d  Sons,  173  U.  8. 
255,  43  L.  ed.  689,  19  Sup.  Ct  Rep.  390. 

No  recital  will  create  or  dispense  with  the 
requisite  authority  to  issue  the  bond. 

1  Randolph,  Com.  Paper,  S  345a. 

Otherwise,  it  would  always  be  in  the 
power  of  a  municipal  body,  to  which  power 
is  denied,  to  usurp  the  forbidden  authority 
by  declaring  that  its  assumption  was  within 
the  law. 

Dixon  County  v.  Field,  111  U.  S.  83,  28 
L.  ed.  360,  4  Sup.  Ct.  Rep.  315. 

The  rule,  as  settled  by  the  latest  author- 
ity, seems  to  be  that  where  the  law  au- 
thorizes the  municipal  authorities  to  deter- 
mine whether  a  condition  precedent  to  sub- 
scribing and  issuing  bonds  has  been  complied 
with,  or  when  the  data  for  determining 
whether  it  has  been  complied  with  are 
peculiarly  within  the  knowledge  or  posses- 
sion of  such  authorities,  as  to  such  condi- 
tions the  recitals  in  bonds  issued  are  con- 
clusive. 

Ounnison  County  v.  E.  H.  Rollins  d  Sons, 
173  U.  S.  255,  43  L.  ed.  689,   19  Sup.  Ct. 
I  Rep.  390. 

I  Neither  the  question  whether  Stanly  coun- 
i  ty  had  an  interest,  nor  whether  the  road 
was  complete,  was  within  the  peculiar 
knowledge  of  the  commissioners  of  Stanly 
county,  nor  were  they  custodians  of  a  record 
by  which  alone  that  question  could  be  de- 
termined, as  in  the  case  where  the  Constitu- 
tion or  law  prescribed  a  limit  as  to  the 
amount  of  indebtedness,  and  the  county  au- 
thorities only  have  the  data  for  ascertaining 
the  outstanding  indebtedness. 

Ibid. 

The  respondents  are  deemed  to  have  notioe 
of  the  fact  that  the  railroad  had  never  been 
begun,  and  was  not  such  a  road  as  the 
supreme  court  of  the  state  had  defined  to  be 
an  unfinished  or  incomplete  road,  or  one  La 
which  the  county  was  interested. 

Oalloway  v.  Jenkins,  63  N.  C.  149. 

llie  preliminary  question  whether  the 
railroad  was  incomplete,  or  the  county  had 
an  interest,  was  not  one  as  to  whicn  the 
commissioners  had  peculiar  knowledge,  qual- 
ifying them  to  answer.  They  had  such 
knowledge  as  the  whole  public  could  obtain, 
— nothing  more.  It  was  incumbent  on  the 
respondents  to  inquire  about  the  fact,  be- 
cause the  incompleteness  or  completeness,  or 
the  interest  of  tne  county,  was  a  test  of  the 
existence  of  the  power  of  the  board,  not  a 
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condition  ])i'ecedent  to  the  exercise  of  a 
power  granted. 

2  Dill.  Mun.  Corp.  §  542;  Sherrard  v. 
Lafayette  County,  3  Dill.  236,  Fed.  Cas.  No. 
12,771;  Marsh  v.  Fulton  County,  10  Wall. 
676,  19  L.  ed.  1040;  Kelly  v.  Milan,  21  Fed. 
842 ;  East  Oakland  Twp.  v.  Skinner,  94  U.  S. 
265,  24  L.  ed,  125;  McClure  v.  Oxford  Twp. 
94  U.  S.  429,  24  L.  ed.  129;  South  Ottawa 
V.  Perkins,  94  U.  S.  261,  24  L.  ed.  154; 
Hayes  v.  Holly  Springs,  114  U.  S.  120,  29 
L.  ed.  81,  6  Sup.  Ct.  Rep.  785;  Ogden  v. 
Dainess  County,  102  U.  S.  634,  26  L.  ed. 
263;  Buchanan  v.  Litchfield,  102  U.  S.  278, 
20  L.  ed.  138;  Purdy  v.  Lansing,  128  U.  S. 
557,  32  L.  ed.  531,  9  Sup.  Ct.  Rep.  172; 
Knox  County  v.  Aspinwall,  21  How.  539, 
16  L.  ed.  208;  Coloma  v.  Eo/ves,  92  U.  S. 
484,  23  L.  ed.  579. 

Even  if  this  were  not  so  the  recital,  to  bu 
conclusive,  must  have  been  in  this  case  to 
the  effect  that  the  bonds  were  issued  to  aid 
in  the  completion  of  the  Yadkin  railroad; 
were  "necessary  to  aid  in  the  completion"  of 
that  railroad;  and  that  "the  citizens"  of 
Stanly  county  had  an  interest  in  said  rail- 
road, at  the  time  contemplated  by  the  legis- 
lature in  passing  the  act  of  1869. 

Orleans  v.  Piatt,  99  U.  S.  676,  26  L.  ed. 
404;  Qunnison  County  v.  E.  H.  Rollins  d 
Sons,  173  U.  S.  264,  43  L.  ed.  694,  19  Sup. 
Ct.  Rep,  390. 

Mr.  John  F.  Dillon  argued  the  cause, 
and,  with  Messrs.  Harry  Hubbard,  John  M, 
Dillon,  and  Charles  Price  filed  a  brief  for 
respondents  : 

No  court  in  this  country  has  stated  in 
stronger  language  than  the  supreme  court 
of  North  Carolina  the  doctrine  of  the  nego- 
tiability of  municipal  bonds  and  of  estoppel 
by  recitals  in  such  bonds. 

Belo  V.  Forsythe  County,  76  N.  C.  489. 

Federal  courts  will  follow  the  decisions 
of  the  state  court  which  had  been  rendered 
at  the  time  the  bonds  were  issued. 

Wilkes  County  v.  Colrr.  180  V.  S.  506. 
45  L.  ed.  642,  21  Sup.  Ct.  Rep.  458;  Folsom 
v.  Township  Ninety-Six,  159  U.  S.  616,  40  L. 
ed.  278,  16  Sup.  Ct.  Rep.  174;  Burgess  v. 
Scligman,  107  U.  S.  20,  27  L.  ed.  359,  2  Sup. 
Ct.  Rep.  10;  Pine  Grove  Twp.  v.  Talcott,  19 
Wall.  667,  22  L.  ed.  227. 

Decisions  in  a  state  court  rendered  after 
the  issuance  of  bonds  by  some  municipality 
in  such  state  are  not  binding  on  the  Federal 
courts. 

Venice  v.  Murdock,  92  U.  S.  494,  23  L.  ed. 
583;  Burgess  v.  Seligman,  107  U.  S.  20,  27 
L.  ed.  359,  2  Sup.  Ct.  Rep.  10;  Pine  Qrove 
Tup.  v.  Talcott,  19  Wall.  666,  22  L.  ed.  227. 

The  words  "issued  by  authority  of  §9  1996, 
1997,"  etc..  in  favor  of  bona  fide  purchasers 
for  value,  import  full  compliance  with  these 
sections  of  the  Code. 

EvansviUe  v.  Dcnnvlt.  161  U.  S.  434,  40 
L.  ed.  760,  16  Sup.  Ct.  Rep.  613;  Independ- 
ent School  Dist.  V.  Ston(\  106  U.  S.  183, 
27  L.  ed.  90..  1  Sup.  Ct.  Rep.  84;  Waite  v. 
Santa  Cruz,  184  U.  S.  302,  46  L.  ed.  562, 
22  Sup.  Ct.  Rep.  327. 

It  is  immaterial  that  the  bonds  also  re- 
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cited  the  act  of  1887  (even  if  said  act  ia 
invalid). 

Wilkes  County  v.  Coler,  180  U.  S.  506, 
45  L.  ed.  642,  21  Sup.  Ct.  Rep.  458;  Evans- 
ville  V.  Dennett,  161  U.  S.  434,  40  L.  ed. 
760,  16  Sup.  Ct.  Rep.  613;  Anderson  County 
V.  Beal,  113  U.  S.  227,  28  L.  ed.  966,  5 
Sup.  Ct.  Rep.  433. 

The  order  of  the  commissioiiierB  redies 
that  the  citizens  of  the  county  have  an  in* 
terest  in  the  railroad,  and  this  is  conclusive 
of  the  fact,  whatever  these  words  of  the  Code 
may  mean. 

Belo  V.  Forsythe  County,  76  N.  C.  489. 

The  express  recital  in  these  bonds  is  con- 
clusive in  favor  of  the  bona  fide  holder  of 
these  bonds,  that  all  those  conditions  ex- 
isted which  were  required  by  the  said  sec- 
tions of  the  Code  to  exist  precedent  to  the 
issue  of  the  bonds. 

Evansville  v.  Dennett,  161  U.  S.  434,  40 
L.  ed.  760,  16  Sup.  Ct.  Rep.  613. 

The  recital  of  the  act  of  March  3,  1887, 
in  the  bonds  is  inmiatcriail. 

Wilkes  County  v.  Coler,  180  U.  S.  506,  45 
L.  ed.  642,  21  Sup.  Ct.  Rep.  458;  Anderson 
County  v.  Beal,  113  U.  S.  227,  28  L.  ed.  066, 
5  Sup.  Ct.  Rep.  433;  EvanscHUj  v.  Dennett, 
161  U.  S.  434,  40  L.  ed.  760,  16  Sup.  Ct 
Rep.  613;  Knox  County  v.  Ninth  Nat.  Bank, 
147  U.  S.  91,  37  L.  ed.  93,  13  Sup.  Ct.  Rep. 
267;  Cairo  v.  Zane,  149  U.  S.  122,  37  L.  ed. 
673,  13  Sup.  Ct.  Rep.  803. 

WHictlier  or  not  the  railroad  had  been 
begun  before  April  10,  1869,  or  even  before 
the  adoption  of  the  Constitution,  was  a  fact 
in  pais  to  be  determined  by  the  county  com- 
missioners before  they  issued  the  bonds,  and 
not  a  matter  with  which  the  bona  fide  pur- 
chaser of  these  negotiable  municipal  bonds 
is  conv3erned. 

Knox  County  v.  Ninth  Nat.  Bank,  14? 
U.  S.  91,  37  L.  ed.  93.  13  Sup.  Ct.  Rep.  267; 
Cairo  v.  Zane,  149  U.  S.  122,  37  L.  ed.  673. 
13  Sup.  Ct.  Rep.  803;  Anderson  County  v. 
Beal,  113  U.  S.  227,  28  L.  ed.  966,  5  Sup. 
Ct.  Rep.  433;  Evansville  v.  Dennett,  161 
U.  S.  434,  40  L.  ed.  760.  16  Sup.  Ct.  Rep. 
613;  Wilkes  County  v.  Coler,  180  U.  S.  506, 
45  L.  ed.  642,  21  Sup.  Ct.  Rep.  458. 

Mr.  Justice  MoKenna,  after  statins  the 
case  as  above,  delivered  the  opinion  of  the 
court: 

It  will  be  observed  that  the  bonds  recited 
that  they  were  **issued  by  authority  of  an  act 
of  the  general  assembly  of  North  Carolina, 
ratified  the  3d  day  of  March,  a.  d.  1887. 
entitled  'An  Act  to  Amend  the  Charter  of 
the  Yadkin  Railroad  Company,'  and  of  §f 
1996,  1997,  1998,  and  1999  of  the  Code  of 
North  Carolina,  and  authorized  by  the  ma- 
jority  vote  of  the  qualified  voters  of  Stanly 
county,  at  an  election  regularly  held  for  that 
purpose,  on  the  15th  day  of  August,  a.  d. 
1889,  duly  ordered  by  the  board  of  commis- 
sioners of  Stanly  county."  The  act  of 
March  3,  1887,  referred  to,  was  an  amend- 
ment of  the  act  by  which  the  Yadkin  Rail- 
road Company  was  incorporated  (1870-71), 
and  was  declared  by  the  supreme  court  of 
the  state  not  *to  have  been  passed  in  aocord-(4l| 

190  V.  8. 


1902.  Stanly  Cointy  Comrh.  v.  W.  N.  Coijsr  k  Co.  449-444 

ance  with  the   constitutional    provision    re-  present  case,  because  the  Yadkin  Railroad 

quiring  the  yeas  and  nays  to  be  entered  upon  was  not  b^gun  to  be  constructed  until  about 

the  journals  of  each  house  of  the  general  as-  1889." 

sembly.     Union  Bank  v.  Oxford,  119  N.  G.       It  will  be  observed,  therefore,  that  the  su- 

214,  34  L.  R.  A.  487,  25  S.  E.  966;  Stanly  preme  court  decides  that  the  interest  of  the 

County  V.  Snugga,  121  N.  C.  394,  39  L.  R.  A.  county  must  have  been  pecuniary,  and  the 

439,  28  S.  E.  639.    The  ruling  was  decided  railroad  nr^ost  have  been  begun  at  the  adojh 

to    be    binding    upon    this    court.     Wilkes  tion  of  the  Constitution  of  1868. 
County  V.  Coler,  180  U.  S.  500,  45  L.  ed.  642,        To  this  case  the  respondents    oppose   the 

21  Sup.  Ct.  Rep.  458,  190  U.  S.  107,  ante,  contentions  that  its    interpretation    of    the 

971,  23  Sup.  Ct.  Rep.  738.  Constitution  and  Code  sections  is  (1)  inoor- 

The  same  objection  does  not  lie  to  the  sec-  rect,  and  this  involves  the  further  oonten* 

tions  of  the  Code  of  North  Carolina  recited  tion  that  we  may  exercise  an  independent 

in  the  bonds,  and  the  controversy    in    the  judgment  of  them;   (2)  that  the  recitals  in 

pending  case  turns  upon  the    meaning    of  the  bonds  were  assurances  to  bona  fide  pur- 

those  sections  and  the  effect  of  the  recitals  chasers  that  the  conditions  expressed  had 

in  the  bonds.  been  fulfilled. '  In  other  words,  the  recitals 

Section  1996  provides   as    follows:     "The  were  assurances  that  the  county  had  a  pe- 

boards  of  commissioners  of  the  several  coun-  cuniary  interest  (assuming  such  to-be  the  in- 

ties  shall  have  power  to  subscribe  stock  to  terest  meant)   in  the  Yadkin  Railroad,  and 

any   railroad  company  or  companies,  when  that  the  road    had  been    begun  bcvfore   the 

necessary  to  aid   m  the  completion  of  any  bonds  were  issued,— even  begun  before  the 

railroad  in  which  the  citizens  of  the  county  adoption  of  the  Constitution  of   1868.     As 

may  have  an  interest."    This    section    and  far  as  the  contention  includes  both  dates,  we 

the  four  succeeding  sections  were  the  repro-  way  immediately  dispose  of  it.     We  cannot 

ductions  of  a  statute  passed  in   1868-69,  a  assent  to  the  view  that  purchasers  of  the 

few  days  more  than  a  year  after  the  Consti-  bonds  could  have  assumed  that  the  railroad 

tution  of  1868,  and  were  passed  upon  and  had  been  l)egun  before  the  adoption  of  the 

interpreted  by  the  supreme  court  of  North  Constitution  of  1868.     The  adoption  of  the 

Carolina  in  Stanly  County  v.  Snuggs,  121  N.  Constitution    antedated  the   charter  of    the 

C.  394,  39  L.  R.  A.  439,  28  S.  E.  539.     The  company.     It  would  therefore  be  extreme  to 

court  said:  hold  that  purchasers  of  the  bonds  could  have 

"His  most  reasonable  to  conclude  that  the  assumed  that  the  railroad  had  been  besun 

ix)licy  and  purpose  of  both  the  constitutional  before  it  was  authorized  to  be  built,  or  that 

pn)\i«ion  and  the  statute  [Code  provisions]  a  different  act  of  incorporation  could  have 

were  the  same,  the  only  difference  being  that,  been  assumed  from  that    which  the    bonds 

in  case  of  state  aid,  no  approval  by  vote  of  themselves  indicated.     Commercial  securities 

the  people  was  required,  while  a  majority  must  necessarily  be  fortified  by  many  pre- 

vote  of  the  people  was  required  in  cases  of  sumptions,  as  *we  shall  hereafter  have  occa-[444] 

coimty  aid.    The  object  of  the  statute  must  sion  to   remark,  but  it   would  be  straining 

have  been  to  provide,  by  a  general  act,  means  somewhat  to  hold  that  a  purchaser  of  bonds 

by  which  the  counties,  without  special  legis-  issued  for  a  subscription  to  the  capital  stock 

lation    for  each    county  by  separate    bills,  of  a  railroad  company  could  assume  that  the 

might  be  enabled  to  complete  unfinished  rail-  company  existed  prior  to  the  time  stated  in 

roads  in  which  the  counties  had  a  pecuniary  the  bonds  or  was  incorporated  by  a  different 

interest.     At  the  time  of  the  enactment  of  statute  than  that  mentioned.     Pretermitting 

the  statute  of  1868-69,  and  always  since  that  consideration  of  the  other  conditions  for  a 

time,  any  county  of  the  state,  duly  observ-  time,  we  are  brought  to  the  contention  of  the 

ing  the  limitations  of  S  7  of  article  7  of  the  respondents,  that  we  are  not  constrained  to 

Constitution,  and  under  an  act  passed  ac-  follow  the  opinion  of  the  supreme  court  of 

cording  to  the  requirements  of  §  14,  art.  2,  North  Carolina. 

of  the  Constitution,  could  and  can  subscribe       The  general  rule  undoubtedly  is  that  we 

to  the  capital  stock  of  the  railroad  company,  accept  the  interpretation  put  by  the  state 

whether  unfinished  or  to  be  begun.     The  act  courts  upon  the  state  constitutions  and  stat- 

of  1868-69,  however,  considering  the  condi-  ^^^^'    There  are  exceptions  to  the  rule,  and 

tion  of  affairs  then  existing,  that  is,  that  ^^^  <^*««  «^  ^^^  presents  one  of  them.     The 

there  were  counties  which  had  a  pecuniary  "*'®  *"^  >*«  exceptions  are  stated  in  Burgess 

^3] interest  in  railroads  •that  had  been  begun  Z'  8ehgman,  107  U.  S.  20,  27  L.  ed.  359,  2 

hut  were  unfinished,  enabled  such  counties  to  ^^^'J^i  ^^P;    ^"'  ®"^  .^^®  ?*"y  ^^??"  ^^ 

make  8ub.scriptions  of  bonds  to  complete  such  ^^^^^  T^  "*'®  was  sustained  are  collected 

unfinished  roads  at  the  earliest  moment  and  ]l  *  °°*^  on  page  thirty  of  the  opinion.     In 

with  the  least  cost,  by  a  general  law  passed  l^l^  l^^f^  statute  of  Missouri  provided  that 

according  to  §  14,  artr^2,  of  the  Constit^ution.  «ol„t1^  w"!.^^^^^^  f^nJ^^^Z.^^  n  ^Z 

Ti.jo  i^acrNn.'nr-  u«^«  ..«  ♦«  *i,^    4.:ii  *    *i.  sojution  wci*  liaDlc  for  its  debts.     It  also 

^nph^inn  tZ  «f  fho  H-  K  I  '"'^'''J  P^o^'i^^^  that  uo  Dcrsou  holding  stock  as  ex- 
conclusion  that,  at  the  time  when  the  act  of  ^^utor,  etc.,  or  hofding  stock  as  collateral  se- 
1  ?nnn  ^'^^  brought  forward  m  the  Cede,  curity,  should  be  personally  liable,  but  the 
S  1990,  and  the  four  succeedmg  sections,  it  persons  who  pled^d  the  stock  should  be  con- 
could  have  had  reference  to  no  cases  except  sidered  as  holding  the  same,  and  be  liable. 
tho?e  where  the  counties  had  a  pecuniary  in-  The  supreme  court  of  Missouri  held  that  the 
terest  in  unfinished  railroads  at  the  adoption  exemption  of  the  statute  did  not  extend  to 
of  the  Constitution  of  1868,  and  that,  there-  persons  receiving  from  the  corporation  it- 
fore,  the  Code  sections  could  not  apply  to  the  self  stock  as  collateral  security.    This  court 
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decided  to  the  contrary,  and  held  that  it  was 
not  bound  to  follow  the  decision  of  the  su- 
preme court  of  the  state.  The  question  pre- 
sented was  regarded  as  one  of  commercial 
law  and  general  jurisprudence,  and  the  right 
to  exercise  our  own  judgment  was  asserted. 
It  was  said  that  state  decisions  were  to  be 
followed  when  they  had  become  a  rule  of 
property,  and  that  "this  is  specially  true 
witn  regard  to  the  law  of  real  estate  and  the 
construction  of  state  constitutions  and  stat- 
utes. Such  established  rules  are  always  re- 
garded by  the  Federal  courts,  no  less  than 
by  the  state  courts  themselves,  as  authorita- 
tive declarations  of  what  the  law  is.  But 
where  the  law  has  not  been  thus  settled  it  is 
the  right  and  duty  of  the  Federal  courts  to 
exercise  their  own  judgment,  as  they  also 
always  do  in  reference  to  the  doctrines  of 
[445]  commercial  law  and  general  *  jurisprudence. 
So,  when  contracts  and  transactions  have 
been  entered  into,  and  rights  have  accrued 
thereon  under  a  particular  state  of  the  de- 
cisions, or  when  there  has  been  no  decision  of 
the  state  tribunals,  the  Federal  courts  prop- 
erly claim  the  right  to  adopt  their  own  inter- 
pretation of  the  law  applicable  to  the  case, 
although  a  difTerent  interpretation  ma^  be 
adopted  by  the  state  courts  after  such  rights 
have  accrued." 

Burgess  v.  Seligman  was  applied  in  Fol- 
som  v.  Township  Ninety-Six,  159  U.  S.  Gil, 
40  L.  cd.  278,  16  Sup.  Ct.  Rep.  174,  to  sus- 
tain the  validity  of  bonds  issued  by  the  de- 
fendant township  to  aid  in  the  construction 
of  a  railroad.  The  power  to  issue  them  de- 
pended upon  several  statutes  and  the  Consti- 
tution of  the  state.  After  the  bonds  were 
issued,  the  supreme  court  of  the  state  de- 
cided that  the  statutes  authorizing  the  is- 
sue of  the  bonds  were  unconstitutional. 
There  had  been  no  decision  to  that  effect 
prior  to  the  issuing  of  the  bonds.  We  held 
that  the  decision  of  the  supreme  court  was 
not  binding,  and  construed  the  Constitution 
and  statutes  for  ourselves,  and  sustained  the 
bonds. 

It  was,  however,  said  in  Burgess  v.  Selig- 
man that,  even  in  cases  in  which  we  may  ex- 
ercise an  independent  judgment,  if  the  ques- 
tion seems  "balanced  with  doubt,"  we  will 
"lean  towards  an  agreement  of  views  with 
the  state  courts."  %ut  we  are  unable  to 
yield  that  deference  to  the  decision  in  Stanly 
County  V.  Snuggs,  notwithstanding  our  re- 
spect for  the  learned  tribunal  that  delivered 
it.  We  are  unable  to  construe  the  Code  sec- 
tions as  havine  had  "reference  to  no  cases 
except  those  where  the  counties  had  an  in- 
terest in  unfinished  railroads  at  the  adoption 
of  the  Constitution  of  18G8."  The  prohibi- 
tion of  the  Constitution  was  directed  to  the 
state;  the  power  given  by  the  Code  sections 
was  direct^  to  counties.  It  is  easy  to  con- 
ceive the  reasons  which  induced  the  different 
provisions.  The  state  might,  indeed,  not 
have  desired  to  extend  its  general  aid  beyond 
what  had  been  done  or  commenced.  Local  in- 
terest might  be  different,  and  the  exact  ful- 
filment of  the  conditions  upon  which  aid 
could  be  granted  was  assured,* and  any  abuse 
guarded  against,  by  requiring  a  vote  of  the 
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people.  Besides,  there  is  no  reference  in  the 
Code  sections  to  the  Constitution  of  1868, 
or  any  retrospective  implications  in  them. 
The  language  is  that  *which  would  naturar-[446' 
ly  be  employed  to  express  a  present  and  con- 
tinuing power,  to  be  exercised  as  occasion 
should  arise.  And  the  contemporaneous  con- 
struction sustains  this  view.  There  was  a 
vote  of  the  people  of  the  county  authorizing 
the  subscription,  and  not  through  all  the 
publicity  and  discussion  of  the  canvaas,  not 
in  the  proceedings  before  the  board  of  com- 
missioners when  the  subscription  was  made, 
was  there  an  intimation  expressed,  as  far  as 
the  record  shows,  that  the  power  by  the 
counties  of  the  state  was  limited  by  and  de> 
ponded  upon  what  existed  at  the  date  of  the 
Constitution  of  1868.  And  for  four  years 
a  tax  was  levied  and  interest  paid  on  the 
bonds. 

As  we  have  seen,  |  1996  confers  power  on 
the  boards  of  commissioners  of  counties  "to 
subscribe  stock  to  any  railroad  company  or 
companies,  when  necessary  to  aid  in  the  com- 
plelxon  of  any  railroad  in  which  the  citizens 
of  the  county  may  have  an  interest**  These 
conditions,  as  we  have  also  seen,  were  defined 
to  mean,  by  the  supreme  court  of  the  state, 
in  Stanly  County  v.  Snuggs,  an  interest  of 
the  county,  as  distinguished  from  the  inter- 
est of  its  citizens,  and  a  pecuniary  interest, 
as  distinguished  from  that  which  comes  from 
Uie  facilities  afforded  by  a  railroad ;  and  the 
completion  of  a  railroad  to  signify  one  be- 
gun, but  not  finished.  These  definitions  may 
be  disputed,  and  are  disputed. 

A  county  is,  in  many  ways,  a  distinct  legal 
entity  from  its  citizens,  but  it  is  created  for 
their  benefit,  and  its  duties  and  powers  are 
conferred  to  be  exercised  for  their  welfare. 
This  is  true  even  of  its  ordinary  and  govern- 
mental functions ;  it  is  especially  true  of  the 
power  to  subsciibe  to  the  stock  of  a  railroad 
company,  and,  in  conferring  such  power,  the 
predominant  thought  would  be,  not  the  inter- 
ests of  the  county  as  such,  but  the  interest 
of  its  citizens  as  such.  And  the  language  of 
the  Code  of  North  Carolina  conforms  to  and 
exactly  expresses  the  thought, — accurately 
marks  a  distinction  between  the  county,  act- 
ing through  its  board  of  commissioners,  and 
the  citizens  of  the  county ;  and  provides  that 
the  interests  of  the  latter  shall  induce  the 
exercise  of  the  powers  and  duties  of  the 
former.  Such  interest  could  not  be  pe- 
cuniary,—could  only  be  that  which  comes 
from  the  possession  and  advantages  of  rail- 
roads. And  •the  same  consideration  would ["^ 
seem  to  lead  to  a  different  definition  of  the 
word  "completion"  than  that  given  by  the 
supreme  court  of  North  Carolina.  Of  coune, 
there  can  be  no  completion  of  a  thing  which 
has  not  been  begun,  but  it  does  not  follow 
that  the  legislature  intended  to  express  a 
distinction  l)etween  railroads  which  could 
receive,  according  to  the  degree  of  their  con- 
struction. The  statute  regards  not  actual 
construction,  but  aid  to  construction.  Its 
purpose  is  the  production  of  a  result, — the 
I  Duilding  of  railroads;  and  it  is  manifest  that 
I  aid  given  before  their  commencement  would 
be  as  efficient,  and  might  be  more  neceasary, 

190  U.S. 


1902. 


Stanlt  Couivtt  Ck)MB8.  V.  W.  N.  Ck>]JEB  k  Co. 


447-449 


than  that  given  after  their  commencement. 
It  18  not  easy  to  conceive  what  purpose 
would  be  subserved  by  confining  the  aid  to 
roads  which  have  been  begun;  and  there 
would  be  certain  embarrassment  in  deciding 
the  d^ee  to  which  construction  must  be  ad- 
vanced. However,  these  are  but  passing  ob- 
servations. We  may  rest  the  validity  o?  the 
bonds  on  the  rieht  of  a  bona  fide  holder, 
from  their  recitals,  to  assume  that  the  coun- 
ty had  the  interest  claimed  and  that  the  rail- 
road had  been  begun  before  subscription  to 
its  stock  was  made.  It  makes  no  difference 
whether  the  existence  or  nonexistence  of 
those  conditions  could  have  been  ascertained 
by  inquiry.  Purchasers  were  not  expected  to 
be  at  or  near  the  sources  of  information.  The 
bonds  were  not  offered  in  Stanly  county  only, 
or  in  the  state  of  North  Carolina  only.  They 
were  expected  to  be  offered  in  the  financial 
markets  of  the  other  states  of  the  Union; 
even  offered  in  this  financial  markets  of  the 
world.  They  were  payable  to  bearer.  They 
were  expected  to  have,  and  their  value,  to  an 
extent,  depended  upon  their  having,  almost 
the  currency  and  sanction  of  money.  If  a 
buyer  of  bonds  is  chargeable  not  only  with 
want  of  power  to  issue  them  (a  considera- 
ble risk,  as  the  records  of  the  courts  show), 
but  also  with  the  performance  of  conditions 
tn  paU,  their  value  would  be  much  dimin- 
ished. And  what  good  would  such  a  holding 
subserve?  The  amiirs  of  a  county  can  only 
be  administered  by  its  officers,  and  to  their 
attention  and  dutv  its  interests  must  be  in- 
trusted. When  the  power  to  issue  bonds, 
therefore,  depends  upon  the  existence  of  con- 
ditions, the  local  officers  are  charged  with 
the  duty  and  the  responsibility  of  ascertain- 
A8]ing  *them;  and  the  presumption  that  the 
duty  was  exercised  should  and  does  accom- 
pany and  guarantee  the  bonds  in  every  finan- 
cial market.  And  this  court  has  so  decided.  In 
Evansville  v.  Dennett,  161  U.  S.  434,  40  L. 
ed.  760,  16  Sup.  Ct.  Rep.  613,  the  bonds 
passed  upon  recited  that  they  were  "issued 
Dy  tho  city  of  Evansville  in  payment  of  a 
subscription  to  the  Evansville,  Henderson,  ft 
Nashville  Railroad  Company,  made  in  pursu- 
ance of  an  act  of  the  legislature  of  the  state 
of  Indiana,  and  ordinances  of  the  city  coun- 
cil of  said  city,  passed  in  pursuance  there- 
of." The  bonds  were  dated  May  1,  1858. 
Other  bonds  were  issued  December  1,  1870, 
in  payment  of  the  subscription  of  the  city  to 
the  stock  of  the  Evansville,  Carmi,  ft  Pa- 
ducah  Railroad  Company.  The  recital  in 
tiie  latter  bonds  was  as  follows : 

"By  virtue  of  an  act  of  the  general  assem- 
bly of  the  state  of  Indiana,  entitled  'An  Act 
Granting  to  the  Citizens  of  the  Town  of 
Evansville,  in  the  County  of  Vanderburg,  a 
City  Charter,'  approved  January  27,  1847, 
.  .  .  conferring  upon  the  eit^  council  of 
said  city  power  to  take  stock  in  any  com- 
pany authorized  for  the  purpose  of  making 
a  road  of  any  kind  leading  to  said  city;  and 
b^  virtue  of  the  resolution  of  said  city  coun- 
cil of  said  city,  passed  October  4,  1869,  or- 
dering an  election  of  the  qualified  voters  of 
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ville,  Carmi,  ft  Paducah  Railroad  Company, 
and  said  election,  held  on  the  13th  day  of 
November,  1868,  resulting  in  a  legal  major- 
ity in  favor  of  such  subscription,  and  by  vir- 
tue of  a  resolution  of  said  city  council, 
passed  May  23,  1870,  ordering  an  issue  of 
the  bonds  of  the  city  of  Evansville  (of  which 
this  is  a  part)  to  an  amount  not  to  exceed 
$300,000,  bearing  interest  at  the  rate  of  7 
per  cent  per  annum,  for  the  purpose  of  pay- 
ing the  subscription  as  authorized  above. 
[The  charter  of  Evansville  authorized  the 
city  to  take  stock  in  any  chartered  company 
for  making  roads  to  said  city.]  .  .  . 
Provided,  That  no  stock  shall  be  subscribed 
or  taken  by  the  common  council  in  any  such 
company  unless  it  be  on  the  petition  of  two 
thirds  of  the  residents  of  saia  city,  who  are 
freeholders  of  the  city,  distinctly  *setting[449] 
forth  the  company  in  which  stock  is  to  be 
taken,  and  the  number  and  amount  of  shares 
to  be  subscribed." 

The  charter  of  Evansville  was  amended  in 
1865,  but  the  amendment  was  declared  un- 
constitutional by  the  supreme  court  of  the 
state,  and  another  act  was  passed  in  1867. 
The  latter  act  authorized  a  subscription  to 
the  stock  of  the  railroad  company,  when  a 
majority  of  the  qualified  voters  of  the  city, 
who  were  also  taxpayers,  should  vote  there- 
for. The  ordinances  of  the  city  recited  that 
an  election  was  held,  but  did  not  recite  that 
a  petition  of  resident  freeholders  of  the  city 
was  presented  to  the  common  council  as  re- 
quired by  the  charter,  and  no  such  petition 
was  in  fact  presented.  The  case  came  to  this 
court  on  certificate,  and  the  following  ques- 
tions were  propounded:  Did  the  recital  in 
the  first  series  of  bonds  put  the  purchaser 
upon  inquiry  as  to  the  terms  of  ordinances 
under  which  the  bonds  were  issued  7  Did  the 
recital  in  the  second  series  of  bonds,  those  is- 
sued to  the  Evansville,  Carmi,  ft  Paducah 
Railroad  Company,  (1)  put  the  purchaser 
upon  inquiry  as  to  the  terms  of  the  resolu- 
tion unaer  which  they  were  purported  to 
have  been  issued?  (2)  estop  the  city  from 
asserting  that  the  bonds  were  not  issued  for 
a  stock  subscription  upon  a  petition,  as  pre- 
scribed by  the  charter?  (3)  *'Was  a  bona  fide 
purchaser  for  value  of  the  bonds  issued  to 
the  Evansville,  Carmi,  ft  Paducah  Railroad 
Company  charg^,  by  the  recitals  in  said 
bonds,  with  notice  that  they  were  issued  in 
pursuance  of  an  invalid  act,  and  in  pursu- 
ance of  an  election  under  it,  or  had  such  a 
purchaser  a  right  to  assume,  from  the  re- 
cital, that  the  prerequisites  of  both  the  valid 
act  and  the  invalid  act  had  been  observed  by 
the  common  council  before  the  issuance  of 
such  bonds?" 

Sustaining  the  validitv  of  the  first  series 
of  bonds,  the  court  said,  by  Mr.  Justice  Har- 
lan, it  could  not  be  doubted  that  the  city 
had  the  power  to  subscribe  to  the  stock,  upon 
the  performance  of  the  conditions  expressed 
in  the  questions  propounded,  and  further 
said  they  "were  only  conditions  which  the 
statute  required  to  be  performed  or  met  be- 
fore  the  power  given  was  exercised.  That 
there  was  legislative  authority  to  subscribe 
$300,000  tothe  capital  stock  of  the  Evans- '  to  the  stock  of  these  companies  cannot  be 
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[4B0]  questioned,  although  *Uie  BbituU  declared 
that  the  pova  should  not  be  exercised  ex 
cept  under  the  dreumitaiicea  stated  in  the 
itatute." 

Aad  of  the  effect  of  the  redtal  that  the 
■ubBctiption  was  "made  in  pursnonce  of  an 
act  of  the  leglslaturs  thereof,"  It  waa  ob 
served:  "This  imports  not  only  complinncc 
with  the  act  of  the  legislature,  but  that  th« 
ordinances  of  the  city  council  were  in  con- 
formity with  the  statute.  It  is  as  if  the  city 
had  declared,  in  terms,  that  all  had  been 
done  that  waa  required  to  be  done  in  order 
that  the  power  given  might  be  exercised." 

Passing  on  the  second  series  of  bonda,  and 
(spreuing  the  principle  applicable,  Inde- 
pendant  Sehool  Ditl.  v.  Stone,  106  U.  S.  1B3. 
!7  L.  ed.  90,  1  Sup.  Ct.  Rep.  84,  was  quoted 
from  as  follows:  "NumtTous  cases  have 
been  determined  in  this  court,  in  which  we 
have  said  that  where  a  statute  confers  power 
upon  a  municipal  corporation,  upon  the  per' 
farmance  of  certain  precedent  ooiulitiij;:s,  to 
execute  bonds  In  aid  of  the  construction  of  a 
railroad,  or  for  other  like  purposes,  ami  im- 
poses upon  certain  ofHccrs — invested  with 
authority  to  determine  whether  such  condi- 
tions have  been  performed — the  respoimibil- 
ity  of  iasuing  them  when  Buch  conditions 
have  been  complied  with,  recitals,  by  such 
officers,  that  the  bonds  have  been  is'iued  'in 
pursuance  of,'  or  'in  conformity  with,'  or 
■by  virtue  of,'  or  "by  authority  of  the  stat- 
ute, have  been  held  in  favor  of  bona  fide  pur- 
chasers for  value  to  import  full  complinnec 
witli  the  statute,  and  to  preclude  inquiry  as 
to  whether  tbe  precedent  conditions  had  been 
performed  before  the  bonds  were  issued,  Oo- 
loma  V.  Eavea,  02  U.  S.  484,  23  I,,  ed.  679; 
DougloM  County  v.  BoHm,  94  U,  S.  104,  24  L. 
ed,  46;  Meroer  County  v.  Backet,  \  Wall.  83, 
17  L.  ed.  548;  Anderson  Covnty  v.  Beal,  113 
U.  S.  227,  238,  239.  28  L.  ed,  908,  070,  and 
authorities  there  eited  foiro  v.  Zone,  149 
U.  S.  122,  37  L.  ed.  673,  13  Sup.  a.  Rep. 
803." 

And  Bgab:  "As,  therefore,  the  recitals 
in  the  bonds  import  compliance  with  the 
city's  charter,  purchasers  for  value  having 
no  notice  of  tbe  nonperformance  of  the  Con- 
di ti  on  b  precedent  were  not  bound  to  go  be- 
hind the  statute  conferring  the  power  to  sub- 
scribe, and  to  ascertain,  by  an  e^aiiiination 
of  the  ordinances  and  records  of  the  city 
council,  whether  those  conditions  had,  in 
fact,  been  performed.  With  such  recitals  be- 
l451]fore  'them,  they  had  the  right  to  assuiiie 
tliut  the  drcumstances  existed  which  author- 
ized tlie  city  to  exercise  the  authority  given 
by  the  legislature." 

In  Oimniton  County  *.  E.   B.  Rollins  d 

Bona  (17S  U.  S.  26S,  43  L.  ed.  680,  IB  Sup. 

Ct.  Bep.  IBO],  the  bondi  passed  on  recited 

tbat  all  M»  nqnlnmaits  of  law  had  been 

oper  officers  in 

waa  held  that 

rom   asserting, 

value,  that  the 


of  p 

application  of  these  cases  to  that  at 
bar  is  denied  by  petitionei-s.  The  argument 
is  {to  quote  counsel)  ; 

"The  preliminary  question,  whether  the 
r.iilroad  was  incomplete  or  the  county  bad 
.nn  interest,  wss  not  one  as  to  which  the  com- 
missioners had  peculiar  knowledge,  qua  lin- 
ing them  to  answer.  They  had  such  Icnowl- 
cdffe  as  the  whole  public  could  obtain, — 
nothing  more.  It  was  incumbent  on  the  re- 
spondents to  inquire  about  the  fact,  because 


stcnce  of  the  power  of  the  board,  not  a  con- 
dition precedent  to  the  exercise  of  a  power 
granted." 

It  is  also  said  that  counties  having  an  in- 
terest were  constituted  a  class,  and  only 
members  of  the  class  could  have  exercised 
the  power  conferred  by  the  Code  sections. 
We  think  tbe  distinctions  made  are  not  sub- 
stantial. No  mutter  how  you  may  desigi^ate 
the  interest  of  the  county  or  the  condition 
of  the  railroad,  they  were  facts  which  bore 
llie  siiinie  ^e^ation  to  the  power  of  the  board 
of  commissioners  of  Stanly  county  as  the 
facts  in  the  eited  cases  bore  to  the  power  of 
the  olTicers,  tbe  exercise  of  which  was  sus- 
tnined.  It  is  indifferent  whether  you  cell 
the  facts  which  were  to  be  ascertained  test* 
of  power  or  conditions  precedent  or  marks  of 
a  class.  They  were  something  which  were 
to  exist  prior  to  the  exercise  of  the  pouer, 
and  the  existence  of  which  the  law  imposed 
on  the  bnurd  of  conimissionera  the  duty  to 
ascertain. 

DeCTf  n/tirined. 


•ANNIE  R.  KEAN  el  al„  i'l/T*.  i"  firr..   (4SI1 


(Bee  S.  C.  Kcporter's  < 


csurveg. 

1.  letters  patent  from  tbe  UnVted  StatH  tg 
(he  state  ot  IndlnoB.  pnrportlnK  to  be  In  pnr- 
suBDce  of  the  swamp  land  act  of  Septembrr 
28.  Itno,  cbsp.  S4  (6  Stat,  al  I~  Q20).  which 
refer  Co  the  offlclal  plsC  of  lurvey  nod  dcscrJtie 
the  land  as  "the  nbole  of  fractional  sectLoni" 
therein  eDutnerattd,  conveT  (o  tbe  eiceoc  of 
lull  suttdlvlslons  tbe  land  undrr  noa-iiaTltit>lt 
water  on  whicb  sucb  fnctlanol  rcciIod*  bor- 
der.  aa  appeors  from  the  moBOder  line  sbowo 
on  such  plat,  bejond  nblcb  tbe  anrver  did 
not  extend. 

i.  Tbe  title  to  lands  embraced  within  patcoia 
rrom  the  United  States  In  piiiiuonce  of  the 
■wamp  land  act  of  Beptember  '2B,  I8S0.  chap. 
84  (9  Slat,  at  L.  e20).  caoaot  be  affected  bj 
a  retorve;  ot  the  land  covered  by  water  at 
NoTi.— -.1*  Id  thj  etltol  of  bouHdtng  a  ffrml 

an  river  or  tide  inul«r— see  note  to  Baoton  v. 

llalHou   <Cola.)   42  L.  R.  A.  1 
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the  time  of  the  orlflrlnal  survey*  and  patents 
franted,  pursuant  to  such  resurvey,  for  tracts 
below  the  ot-lginal  water  line. 

[No.  8.] 

Argued  October  M,  1901.  Ordered  for  re- 
argument  December  22,  1902,  Reargued 
January  9,  12,  190S.  Decided  May  4, 
190S. 

IN  ERROli  to  the  Supreme  Court  of  the 
State  of  Indiana  to  review  a  judgment 
which  affirmed  a  judgment  of  the  trial  court 
in  favor  of  plaintiff  in  a  suit  to  quiet  title. 
Affirmed. 

See  same  case  below,  150  Ind.  690,  60  N. 
£.  86. 
The  facts  are  stated  in  the  opinion. 
Mr,   William   P.   Fennell    argued    the 
cause   and    filed  a   brief    for    plaintiffs   in 
error: 

A  survey  made  by  proper  officers  of  the 
United  States  and  confinned  by  the  Land 
Department  cannot  be  shown  to  be  inaccu- 
rate by  collateral  attack  in  the  courts. 

Russell  V.  Maxwell  Land  Qrant  Co.  158 
U,  S.  263,  39  L.  ed.  971,  16  Sup.  Ct.  Rep. 
827. 

The  fact  that  the  survey  under  which  the 
patents  issued  was  contested  at  every  step 
by  the  interested  parties  and  was  finally  de- 
cided after  six  months'  consideration  by  the 
Secretary  of  the  Interior  affirming  the  deci- 
sion of  the  Land  Office  affords  strong  evi- 
dence of  its  correctness  and  honesty. 

United  States  v.  San  Jacinto  Tin  Co.  125 
U.  S.  273,  31  L.  ed.  747,  8  Sup.  Ct.  Rep.  850. 
This  case  is  identical  in  law  and  in  fact 
with  Hardin  v.  Jordan,  140  U.  S.  379,  36 
L.  ed.  432,  11  Sup.  Ct.  Rep.  808,  838,  only 
the  rule  of  property  is  different  in  Indiana 
from  what  this  court  assumed  to  be  the  law 
in  Illinois. 

/State  V.  Portamonth  Snv.  Hankj  106  Ind. 
469,  7  N.  E.  379. 

By  reference,  the  plat  beeunie  a  part  ol 
the  putent  ns  much  so  as  if  it  had  been 
copied  therein. 

Piper  v.  Connelly,  108  HI.  640;  Louisville 
d  A'.  R.  Co.  v.  Koelle,  104  111.  455. 

When  lands  are  purchased  and  conveyed 
in  accordance  with  a  plat,  the  purchaser 
will  be  restricted  to  the  boundaries  as  shown 
by  the  i>lat. 

McCormick  v.  Huse,  78  III.  363;  .\fcClin- 
tock  V.  Ropers,  11   111.  270, 

As  to  mere  intruders,  the  patents  issued 
under  the  new  8ur>'ey  are  conclusive  that 
the  lands  were  of  the  character  which  by  the 
patents  they  were  represented  to  be. 

Wright  v.  Rosehernj,  121  U.  S.  488,  30 
L.  ed.  1039,  7  Sup.  Ct.  Rep.  985;  Ehrhardt 
V.  Hogahoom,  115  U.  S.  67,  29  L.  ed.  346, 
5  Sup.  Ct.  Rep.  1157. 

It  IS  the  duty  of  the  Land  Department  to 
<leterniine  whether  land  patented  to  a  set- 
tler is  of  the  class  subject  to  settlement 
un<ier  the  pre-emption  laws,  and  its  judg- 
ment as  to  tliia  fact  is  not  open  to  contesta- 
fion  in  an  action  at  law. 

Ehrhardt  v.  Hogahoom,  115  U.  S.  67,  29 
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L.  ed.  346,  6  Sup.  Ct.  Rep.  1157;  Iowa  Rail- 
road Land  Co.  v.  Antoine,  62  Iowa,  429,  3 
N.  W.  468. 

Riparian  rights  have  nothing  to  do  with 
the  title  to  land  under  the  water. 

Diedrich  v.  Jforthwestem  Union  R.  Oo. 
42  Wis.  262,  24  Am.  Rep.  399. 

Deeds  of  the  border  lands  did  not  convey 
the  bed  of  the  lake. 

State  V.  Portsmouth  Sav.  Bank,  106  Ind. 
469,  7  N.  E.  379;  Indiana  v.  Milk,  11  Biss; 
197,  11  Fed.  389;  Boorm<in  y.  Sunnuchs,  42 
Wis.  233 ;  State  v.  Gilmanton,  9  N.  H.  461 ; 
Seaman  v.  Smith,  24  111.  521;  Fletcher  v. 
Phelps,  28  Vt.  267;  Mansur  v.  Blake,  62  Me. 
38;  Wheeler  v.  Spinola,  64  N.  Y.  377; 
Angell,  Wateroourses,  S  41 ;  Paine  v.  Woods, 
108  Mass.  160;  Diedrich  v.  Northtoestem 
Union  R.  Co.  42  Wis.  248,  24  Am.  Rep.  399. 

The  action  of  the  Land  Department  in 
issuing  a  patent  is  conclusive  m  all  courts 
and  in  all  proceedings  where  by  the  rules 
of  law  the  legal  title  must  prevail. 

Johnson  v.  Towsley,  13  Wall.  83,  21  L. 
ed.  485;  Warren  v.  Van  Brunt,  19  Wall. 
653,  22  L.  ed.  219;  Shepley  v.  Oouxin,  91 
U.  S.  340,  23  L.  ed.  428 ;  Moore  v.  Rohhins, 
'96  U.  S.  530,  24  L.  ed.  848;  Marquez  v. 
Frishie,  101  U.  S.  473,  25  L.  ed.  800;  Vance 
V.  Burhank,  101  U.  S.  619,  26  L.  ed.  931; 
I  United  States  v.  Schurz,  102  U.  S.  401,  26 
L.  ed.  173;  St.  Louis  Smelting  d  Ref.  Co, 
V.  Kemp,  104  U.  S.  646,  26  L.  ed.  879;  Steel 
v.  St.  Louis  Smelting  d  Ref.  Co,  106 
U.  S.  447,  27  L.  ed.  226,  1  Sup.  Ct. 
Rep.  3«9:  Qninhy  v.  Conlan,  104  U.  S.  421, 
26  L.  ed.  800:  Baldtvin  v.  Stark,  107  U.  S. 
465,  27  L.  ed.  526,  2  Sup.  Ct.  Rep.  473; 
Poxcell  V.  Lammers,  10  Sawy.  246,  21  Fed. 
200;  Wight  v.  Dubois,  21  Fed.  693;  Oragin 
V.  Powell  128  U.  S.  693,  32  L.  ed.  566,  0 
Sup.  Ct.  Rep.  203:  Gazzam  v.  Phillips,  20 
How.  374,  15  L.  ed.  958. 

I^and  cannot  pass  as  appurtenant  to  land. 

Child  V.  Starr,  4  Hill,  369;  Webber  v. 
Eastern  R.  Oo.  2  Met.  147 ;  Parker  v.  Fram- 
ingham,  8  Met.  260;  Harris  v.  Elliott,  10 
Pet.  25,  9  L.  ed.  333;  Jackson  ex  dem.  Yatrs 
v.  Hathaway,  16  Johns.  447,  8  Am.  Dec.  263. 

Mr.  Silas  H.  Strawn  for  defendant  in 
error  on  original  argument.  Messrs.  Jamrs 
P.  Meagher,  Frederick  S.  Winston,  and  G.  E. 
Hamilton  were  with  him  on  the  brief: 

Hardin  v.  Jordan,  140  U.  S.  371,  35  L.  ed. 
428,  11  Sup.  Ct.  Rep.  808,  838,  and  Mitchell 
V.  Smale,  140  U.  S.  406,  35  L.  ed.  442,  11 
Sup.  Ct.  Rep.  819,  840,  control  this  caae. 

It  is  the  settled  law  in  the  state  of  Indi- 
ana that  where  an  inland  non-navigable  lake 
covers  a  portion  of  a  section  of  land  and  the 
government  survey  designates  the  dry  land 
in  such  subdivision  as  a  fractional  subdi- 
vision or  lot,  the  purchaser  from  the  govern- 
ment of  such  lots  acauires  title  to  all  that 
portion  of  the  bed  of  the  lake  included  in 
the  whole  subdivision. 

fiff oner  v.  Rice,  121  Ind.  61,  6  L.  R.  A.  387, 
22  N.  E.  968 ;  Brophy  v.  Richeson,  137  Ind. 
114,  36  N.  £.  424:  Tolleston  Club  ▼.  State, 
141  Ind.  197,  38  N.  K.  214.  40  N.  E.  690; 
Tolleston  Club  v.  Clough,  146  Ind.  93,  43 
N.  £.  647;  Mason  ▼.  Calumet  Canal  d  Im- 
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prov,  Co,  160  Ind.  699,  60  N.  E.  86;  Kean 
V.  Rohy,  146  Ind.  221,  42  N.  E.  1011;  Kir- 
ioan  V.  Murphy,  28  C.  C.  A.  348,  49  U.  S. 
App.  668,  83  Fed.  276;  Forsyth  v.  gmale,  7 
Biss.  201,  Fed.  Caa.  No.  4,960. 

When  a  patent  haa  been  awarded,  deliv- 
ered, and  accented  thenceforth  all  right  to 
control  the  title  or  to  decide  the  ri^t  to 
the  title  haa  passed  from  the  Land  Office. 
Not  only  haa  it  passed  from  the  Land  Office, 
but  it  has  passed  from  the  Executive  De- 
partment of  the  government. 

Moore  v.  Rohhina,  96  U.  S.  630,  24  L.  ed. 
848;  Hardin  v.  Jordan,  140  U.  S.  371,  36 
L.  ed.  428,  11  Sup.  Gt  Rep.  808,  838;  Mitch- 
eU  V.  SmaU,  140  U.  S.  406,  36  L.  ed.  442, 
11  Sup.  Ct  Rep.  819,  840;  Davis  v.  Weih- 
hold,  139  U.  a  607,  36  L.  ed.  238,  11  Sup. 
Ct  Rep.  628. 

This  court  has  repeatedly  decided  that  if 
lands  patented  or  attempted  to  be  patented 
were  not  at  the  time  public  property,  having 
been  previously  disposed  of,  the  Dc^rtm^nt 
had  no  jurisdiction  to-  transfer  the  lands, 
and  their  attempted  conveyance  by  patent 
is  inoperative  and  void. 

St.  Louis  Smelting  d  Ref,  Co,  v.  Kemp, 
104  U.  S.  640,  26  L.  ed.  876;  Wright  v. 
Rosehcrry,  121  U.  S.  488,  30  L.  ed.  1039,  7 
Sup.  Gt.  Rep.  985;  Franooeur  v.  Newhouse, 
40  Fed.  618;  DooUm  v.  Carr,  126  U.  S.  618, 
31  L.  ed.  844,  8  Sup.  Ct  Rep.  1228. 

Mr.  Frederick  8.  Winston  for  defend- 
ant in  error  on  reargument  Mr,  Silas  H, 
Straum  was  with  him  on  the  brief: 

The  supreme  court  of  Indiana,  having  held 
that  all  of  the  land  involved  in  this  suit 
was  in  fact  included  in  the  survey  of  1834- 
36,  this  court  will  not  disturb  that  finding 
of  fact. 

Gardner  v.  BonesteU,  180  U.  S.  362,  46 
L.  ed.  674,  21  Sup.  Ct.  Rep.  309;  Egan  v. 
Hart,  165  U.  S.  188,  41  L.  ed.  680,  17  Sup. 
Ct  Rep.  300;  Dower  v.  Richards,  161  U.  S. 
658,  38  L.  ed.  306,  14  Sup.  Ct.  Rep.  452; 
Hedrick  v.  Atchison,  T,  d  S.  F.  R.  Co.  167 
U.  S.  673,  42  L.  ed.  320,  17  Sup.  Ct.  Rep. 
922;  Republican  River  Bridge  Co.  v.  Kan- 
sas P.  R.  Co.  92  U.  S.  316,  23  L.  ed.  515. 

All  of  the  land  in  question  having  been  in- 
cluded in  the  survey  of  1834-36,  the  United 
States  having  conveyed  it  all  under  that 
survey  to  the  state  of  Indiana  in  1863,  and 
defendant  in  error  holding  under  mesne  con- 
veyances from  the  state,  by  the  same  de- 
scription, the  survey  of  1876  was  void,  and 
plaintiffs  in  error  acquired  no  rights  there- 
under. 

Mason  v.  Calumet  Canal  d  Improv.  Co. 
150  Ind.  699,  60  N.  E.  85;  Kean  v.  Rohy, 
145  Ind.  221,  42  N.  E.  1011;  Tolleston  Club 
V.  State,  141  Ind.  197,  38  N.  E.  214,  40  N.  E. 
690;  Hardin  v.  Jordan,  140  U.  S.  371.  36 
L.  ed.  428,  11  Sup.  Ct.  Rep.  808,  838;  Mitch- 
ell V.  Smale,  140  U.  S.  406,  35  L.  ed.  442, 
11  Sup.  Ct.  Rep.  819,  840;  Moore  v.  Rob- 
bins,  96  U.  S.  530,  24  L.  ed.  848;  St.  Louis 
Smelting  d  Ref.  Co.  v.  Kemp,  104  U.  S.  640. 
26  L.  ed.  876;  Wright  v.  Roseberry,  121 
U.  S.  488,  30  L.  ed.  1039,  7  Sup.  Ct.  Rcjk 
085;  Doolan  v.  Carr,  126  U.  S.  618,  31  L.  e<l. 
844,  8  Sup.  Ct.  Rep.  1228. 
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The  riffhts  of  the  owneors  of  land  bordering 
on  inland,  non-navigable  lakes  are  settled  by 
the  law  of  the  state  wherein  the  land  lies. 

Hardin  v.  Jordan,  140  U.  S.  380,  36  L.  ed. 
433,  11  Sup.  Ct  Rep.  808,  838;  Lowndes  v. 
Huntington,  153  U.  S.  1.  38  L.  ed.  616,  14 
Sup.  Ct  Ri^.  758;  Grand  Rapids  d  I.  R, 
Co,  V.  Butler,  159  U.  S.  87,  40  L.  ed.  86» 
16  Sup.  Ct  Rep.  991;  Si,  Anthony  FaUm 
Water  Power  Co,  v.  St.  Paul  Water  Comrs. 
168  U.  S.  349,  42  L.  ed.  497,  18  Sup.  Ct. 
Rep.  167. 

The  owner  of  lands  bordering  on  non- 
navigable  inland  lakes,  when  the  subdivi- 
sions of  the  land  are  surveyed  by  running 
a  meander  line  between  the  <Lry  land  and  the 
water  to  ascertain  the  number  of  acres  ot 
dry  land,  and  designating  such  subdivision 
as  a  fractional  quarter  or  a  lot,  giving  the 
number  of  acres  of  dry  land,  takes  the  title 
to  all  the  land  contained  within  the  sub- 
division. 

Ross  V.  Faust,  64  Ind.  471,  23  Am.  Rep. 
655;  Ridgxcay  v.  Ludlow,  68  Ind.  248;  Ed- 
wards V.  Ogle,  76  Ind.  302;  Kean  v.  Roby, 
145  Ind.  221,  42  N.  E.  1011;  Tolleston  Club 
V.  State,  141  Ind.  197,  38  N.  E.  214,  40  N.  E. 
690;  Indiana  v.  Milk,  11  Biss.  197,  11  Fed. 
389;  Stoner  v.  Rice,  121  Ind.  61,  6  L.  R.  A. 
387,  22  N.  E.  968;  Brophy  v.  Richeson,  137 
Ind.  114,  36  N.  E.  424;  Tolleston  Club  v. 
Clough,  146  Ind.  93,  43  N.  E.  647. 

If  there  be  any  inconsistency  in  the  sev- 
eral opinions  of  a  state  court,  the  general 
rule  is  that  this  court  will  follow  the  latest 
settled  adjudications  in  preference  to  the 
earlier  ones. 

Wade  V.  Travis  County,  174  U.  S.  499,  48 
L.  ed.  1061,  19  Sup.  Ct.  Rep.  716;  Leffing- 
well  V.  Warren,  2  Black,  699,  17  L.  ed.  261; 
Fairfield  v.  Gallatin  County,  100  U.  S.  47, 
25  L.  ed.  644. 

If  the  common  law  of  Indiana  were  as 
found  by  this  court,  in  Hardin  v.  Jordan, 
to  be  the  common  law  of  Illinois,  then  the 
defendant  in  error,  as  a  riparian  owner  of 
bordering  lands,  owns  to  the  center  of  the 
lakes,  and,  consequently,  all  of  the  land  in 
controversy. 

Forsyth  v.  Smale,  7  Biss.  201,  Fed.  Cas. 
No.  4,950;  Fuller  v.  Shedd,  161  111.  462,  33 
L.  R.  A.  146,  44  N.  E.  286;  Hardin  v.  Jor- 
dan, 140  U.  S.  381,  35  L.  ed.  433,  11  Sup.  Ct 
Rep.  808,  838. 

Mr.  Justice  Holmes  delivered  the  opin- 
ion of  the  court: 

This    is    a    proceeding    to    quiet    title, 
brought  by  the  Calumet  Canal  a  Improve- 
ment Company  in  a  court  of  the  state  of 
Indiana.  The  company  got  judgment,  whieh 
was  affirmed  by  the  supreme  court  of  the 
state   (150  Ind.  699,  60  N.  E.  86),  and  the 
case  is  brought  here  by  writ  of  error.    The 
land  in  question  is  land  bordering  on  and  ez- 
j  tending  under  certain  non-navigable  water 
I  up    to    the    state    line,  the  Illinois  side  of 
I  which  was  the  subject  of  the  decisions  in 
;  Hardin  v.  Jordan,  140  U.  S.  371,  36  L.  ed. 
I  428,  11  Sup.  Ct  Rep.  808,  838,  and  Miiehea 
v.  Smale,  140  U.  S.  406,  36  L.  ed.  442,  11 
Sup.  Ct.  Rep.  819,  840.     But  the  facta  in 
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this  case  are  somewhat  different.  The  Cal- 
umet company  claims  title  through  mesne 
conveyances  from  the  state  of  Indiana. 
The  state  of  Indiana  got  its  title  under  the 
ewamp-land  act,  September  28, 1850,  chap.  84 
(0  Stat,  at  L.  520,  Rev.  Stat.  SS  2479  ei  seq., 
U.  S.  Comp.  Slat.  1901,  p.  1586),  and  pat- 
IJents  *of  the  United  States,  dated  1853,  pur- 
porting to  be  in  pursuance  of  that  act,  and 
referring  to  the  omcialjplat  of  survey,  which . 
was  made  in  1834.  The  patent  set  forth 
describes  "the  whole  of  fractional  sections" 
enumerated  and  bordering  on  the  water,  in 
which  sections  lies  the  disputed  land.  The 
state  afterwards  conveyed  oy  the  same  de- 
scription. It  is  not  denied  that  the  com- 
pany got  the  land  above  the  water  line,  as 
shown  in  the  plat  referred  to,  but  it  is  de- 
nied that  it  got  more.  The  water  has  been 
receding  and  drying  up,  so  that  the  ques- 
tion is  Important.  The  defendants  set  up 
a  later  survey  in  1875  of  the  land  which 
was  covered  by  water  in  1834,  and  is  cov- 
«red,  to  a  less  extent,  still,  and  patents 
frcnn  the  United  States  in  pursuance  of  the 
same,  for  tracts  below  the  original  water 
line.  They  deny  that  the  state  ever  owned 
this  land,  or,  if  it  did,  that  it  conveyed  it, 
and  they  all^e  the  later  survey  to  be  con- 
dusive. 

On  general  principles  of  conveyancing, 
the  state  would  have  acquired  the  land  in 
controversy  here  by  a  conveyance  from  the 
United  States  describing  the  upland  accord- 
ing to  the  survey,  because  the  local  law  of 
Indiana,  and  the  common  law  as  understood 
by  this  court,  are  the  same,  so  far  as  this 
case  is  concerned.  Stoner  v.  Rice,  121  Ind. 
61,  6  L.  R.  A.  387,  22  N.  E.  068 ;  Hardin  v. 
Jordan,  140  U.  S.  371,  35  L.  ed.  428,  11  Sup. 
Ct.  Rep.  808,  838.  The  case  is  stronger  if 
the  land  passed  under  the  swamp  land  act, 
as  has  been  held  by  the  state  court  with  re- 
gard to  this  and  similar  patents.  Mason 
V.  Calumet  Canal  d  Improv.  Co.  150  Ind. 
699,  50  N.  £.  85;  Kean  v.  Rohy,  145  Ind. 
221,  42  N.  E.  1011;  Tolleston  Club  v. 
Clough,  146  Ind.  93,  43  N.  E.  647;  Tolles- 
ton Cluh  V.  State,  141  Ind.  197,  38  N.  E. 
214.  See  Mitchell  v.  Smale,  140  U.  S.  406, 
414,  35  L.  ed.  442,  445,  11  Sup.  Ct.  Rep. 
819,  840. 

The  making  of  a  meander  line  has  no 
certain  signincance.  French-Olenn  Live 
Stock  Co.  V.  Springer,  185  U.  S.  47,  52,  46 
L.  ed.  800,  802,  22  Sup.  Ct  Rep.  563.  It 
does  not  necessarily  import  that  the  tract 
on  the  other  side  of  it  is  not  surveyed,  or 
will  not  pass  by  a  conveyance  of  the  up- 
land shown  by  the  plat  to  border  on  the 
lake.  It  is  not  always  a  boundary.  St. 
Paul  d  P.  R.  Co.  v.  Schurmeir,  7  Wall. 
272,  19  L.  ed.  74;  Hardin  v.  Jordan,  140 
U.  8.  371,  380.  35  L.  ed.  428,  432,  11  Sup. 
Ct  Rep.  808,  838;  Mitchell  v.  Smale,  140 
U.  S.  406,  414,  35  L.  ed.  442,  445,  11  Sup. 
Ct  Rep.  819,  840;  Home  v.  Smith,  159  U. 
S.  40,  43,  40  L.  ed.  68,  69,  15  Sup.  Ct.  Rep. 
988;  Grand  Rapids  d  /.  R.  Co.  v.  Butler, 
169  U.  S.  87,  93,  40  L.  ed.  85,  87,  15  Sup. 
Ct.  Rep.  991.  In  this  case  its  immediate 
import  was  only  to  indicate  the  contour  of 
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the  lake.  It  would  *seem,  to  be  sure,  that  [460] 
the  settled  understanding  of  the  Land  De- 
partment has  been  that  in  cases  like  the 
present  the  meander  line  marked  the  limit 
of  the  grant.  But  probably  the  cases  are 
comparatively  rare  in  which  that  under- 
standing was  acted  on  by  an  attempt  subse- 
quently to  convey  the  land  under  water  on 
the  further  side  of  the  line  at  dates  before 
the  transactions  with  which  we  have  to 
deal.  The  title  to  such  land  was  not  con- 
sidered of  much  importance  in  the  early 
days,  or  worth  the  trouble  of  an  independ- 
ent survey.  See  yeu:son  v.  Pryor,  7  Wheat. 
7,  11,  5  L.  ed.  382,  383.  The  United  States 
was  more  anxious  for  settlers  than  for  rev- 
enue from  that  source.  It  is  not  necessary 
to  consider  how  we  should  decide  the  case 
with  our  present  light  if  the  question  were 
a  new  one.  It  is  not  new.  For  twelve 
years  the  decisions  in  Hardin  y.  Jordan  and 
Mitchell  v.  Smale  have  stood  as  authorita- 
tive declarations  of  the  law.  Probably  in 
most  cases  the  statute  of  limitations  has 
cured  the  defects  of  title  which  those  cases 
may  have  shown.  Meantime  many  titles 
must  have  passed  on  the  faith  of  those  de- 
cisions. The  United  States  can  meet  them 
by  the  form  of  its  conveyances.  It  seems 
to  us  that  it  would  be  likely  to  do  more 
harm  than  good  to  allow  them  to  be  called 
in  question  now. 

It  is  said  that  the  land  under  water  was 
not  embraced  in  the  survey  of  1834.  It 
would  seem  from  the  plat  and  the  field  notes 
that  the  sections  and  dividing  lines  were 
clearly  marked  off  and  posts  set.  The  case 
is  similar  to  Kean  v.  Rohy,  146  Ind.  221, 
42  N.  E.  1011,  where  the  survey  was  pro- 
nounced sufficient.  No  difficulty  was  felt 
on  the  ground  that  the  survey  did  not  cover 
the  submerged  land  in  Hardin  v.  Jordan^ 
140  U.  S.  371,  35  L.  ed.  428,  11  Sup.  Ct 
Rep.  808,  838.  But  furthermore,  the  land 
was  selected  as  "swamp  and  overflowed 
lands"  by  the  state.  It  not  appearing  oth- 
erwise, the  selection  must  be  presumed  to 
have  included  the  land  overflowed,  and  if 
so  it  was  confirmed  to  the  state  by  the  act 
of  March  3,  1857,  chap.  117  (11  Stat  at  L. 
251,  Rev.  Stat  S  2484,  U.  S.  Comp.  Stat 
1901,  p.  1588).  The  confirmation  encoun- 
ters none  of  the  difficulties  of  cases  like 
Stoneroad  v.  Stoneroad,  158  U.  S.  240,  39 
L.  ed.  966,  15  Sup.  Ct.  Rep.  822.  The  land 
surrounding  the  water,  at  least,  was  sur- 
veyed, so  that  the  identification  of  the  sub- 
merged portion  was  absolute.  We  are  of 
opinion  that  the  state  of  Indiana  got  a  title 
to  the  whole  land  in  dispute. 

*If  the  state  of  Indiana  got  a  title,  itgavc[461] 
one.  There  is  not  much  controversy  on 
this  point.  We  should  follow  the  decision 
of  the  state  court  in  this  case  so  far  as  this 
question  is  concerned,  if  there  was  no  other 
evidence  of  the  state  law.  But  the  law  of 
Indiana  is  shown,  by  the  other  cases  cited 
above,  to  be  clear  on  this  point 

The  resurvey  by  the  United  States  in 
1874  does  not  affc^  the  Calumet  company's 
rights.  As  the  United  States  already  had 
conveyed  the  lands,  it  had  no  jurisdiction 
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to  intermeddle  with  them  in  the  form  of  a 
second  survey.  Bardtn  v.  Jordan,  140  U. 
S.  371,  400,  36  L.  ed.  428,  439,  II  Sup.  Ct. 
Rep.  SOS,  S38;  Grand  llapidx  &  I.  R.  Co,  v. 
duller,  lofl  U.  S.  8T,  94,  B6,  40  L.  ed.  85, 
88,  IS  Bup.  Ct  Rep.  001 ;  St.  Paul  4  P.  R. 
Co.  T.  Bchurmeir,  7  Wall.  272,  289,  19  L. 
ed.  74,  78. 

Of  eourw,  we  shall  not  undertake  to 
Tise  the  finding  ot  the  state  courta  that  the 
statute  of  limitations  had  not  run  in  favoi 
of  the  plaintiffs  in  error,  and  that,  if  aof' 
one  is  to  profit  by  it,  the  Calumet  company 
would  prevail. 

Jvdgment  affirmed. 

Mr.  Justice  Wlilte,  with  whom 
Ur.   Justice  McKenn>,   dissenting 

The  importance  of  the  question  which 
this  cause  involves,  and  the  far-reaching 
and  injurious  consequences  which,  in  my 
opinion,  must  arise  from  the  continued  ap- 
plication of  what  seems  to  me  to  be  the  er- 
roneous theories  upon  which  it  is  now  de- 
cided, not  only  constrain  me  to  dissent,  but 
cause  me  to  state  fully  the  reasons  by  which 
I  am  controlled. 

The  controversy  is  between  opposing 
claimants  to  lands  once  a  part  of  the  beds 
of  certain  non- navigable  bodies  of  waters, 
styled  lakes, — and  which  shall  be  hereafter 
referred  to  by  auch  designation.  Both  pur' 
ties  asserted  title  under  patents  of  the 
United  States. 

In  1834  surreys  were  made  by  the  Unit- 
ed States  of  townships  37  north,  in  ranges 
0  and  10  west,  second  principal  meridian, 
lying  in  Lake  county,  in  the  extreme  north- 
western portion  of  the  state  of  Indiana. 
Township  37  in  range  0  was  bounded  on  the 
west  by  township  37  in  range  ID,  and  the 
latter  was  bounded  on  the  west  by  the  state 
[46S]of  Illinois.  From  *thi!  eastern  boundary  of 
township  37  in  range  10  there  was  less  than 
a  mile  intervening  to  the  Illinois  boundary 
on  thn  west.  In  consequence,  the  sections 
or  fractional  sections  appearing  on  the  plat 
of  survey  of  that  township  were  only  the 
extreme  easterly  tier  of  sections,  being 
those  numbered  1,  12,  13,  24,  25.  and  3a. 
A  copy  of  a  portion  of  the  government  plat 
of  survey  of  the  townships  named,  in  which 
are  embraced  the  lands  whose  title  is  in  dis- 
pute, is  here  inserted  for  convenience  of  ref- 

Tlie  easterly  of  the  two  bodies  of  water, 
lying  partly  in  both  townships,  is  known 
as  Ijike  George  or  Mud  lake.  The  westerly 
body  is  called  Wolf  lake.  As  shown  by  the 
plat,  the  lines  of  survey  were  not  actually 
run  across  the  water  of  the  lakes,  and,  con- 
sequently, no  attempt  was  mode  to  subdi- 
vide the  lands  in  the  then  beds  of  the  lakes 
into  l^al  subdivisions.  The  lines  of  sur- 
vey were  in  fact  run  around  the  rim  of  each 
lake,  and  the  fractional  lots  resulting  from 
the   niennder   line   were  given   numbers,   aa 

The  land  about  the  margin  of  the  lakes 
wee  very  flat,  and  the  average  depth  of  wa- 
ter at  the  time  of  the  surveys  was  conjec- 
tured to  be  about  6  or  6  feet. 
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prior  to  the  p«ssa^  of  the  swamp  land  act 
of  September  28,  ISSO  (9  SUt.  at  L.  520, 
cbup.  S4.  Kev.  Stut.  |{  2479  et  aeq.,  U.  S. 
Comp.  Stat.  IflOl,  p.  16861.  Thereafter, 
the  state  of  Indiana  transniitted  a  list  ot 
lands  which  it  desired  should  be  patentot 
to  the  state  under  said  act,  and  the  list  em- 
braced the  portions  of  the  townships  ia 
which  Woil  lake  and  Lake  Cieorge  were  sit- 
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uated.  This  list,  however,  referred  only  to 
entire  sections,  took  no  note  of  the  plat  of 
survey,  and  made  no  reference  to  the  frac- 
tional lots  abutting  on  the  lakes  or  the 
other  subdivisions  of  sections.  In  the  ap- 
proved list  of  selections  made  by  the  Sec- 
retary of  the  Interior  the  general  descrip- 
tion of  the  lands  as  given  in  the  state  list* 
was  followed,  except  tnat,  where,  by  the  me- 
ander line  shown  on  the  plat  of  surv^,  it 
that  a  section  was  made  fraelion- 
ction  was  termed  a  fiactional  sec- 
id  the  quantity  of  land  shown  on  tlie 
plat  to  be  contained  in  each  minor  s^dtdivi- 
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81011  or  fractional  section  was  specifically 
stated. 
4]  *A  patent  dated  March  24,  1853,  was  is- 
sued to  the  state  of  Indiana  for  the  ap- 
{>roved  selections.  The  mode  in  which  the 
ands  were  described  in  the  patent  is  il- 
lustrated in  the  following  excerpt: 

"Also,  the  whole  of  fractional  sections 
one,  twelve,  thirteen,  and  twenty-four,  the 
north  half  of  the  southeast  quarter,  the 
southeast  quarter  of  the  southeast  quarter, 
and  the  northeast  quarter  of  section  twen- 
ty-five and  the  whole  of  fractional  sec- 
tion thirty-six,  all  one  thousand  seven  hun- 
dred and  ninety-one  acres  and  slxty-hun- 
dredths  of  an  acre.     .     .     ." 

After  the  description  of  the  lands  was  the 
following : 

"According  to  the  official  plats  of  survey 
of  the  said  lands  returned  to  the  Gtoeral 
Land  Office  by  the  surveyor  general." 

Soon  after  acquiring  title  in  this  manner 
to  the  border  lots,  the  state  of  Indiana  con- 
veyed them,  by  the  plat  numbers,  to  private 
individuals. 

While  the  record  does  not  show  the  causes 
which  led  to  the  drying  up  of  the  beds  oi 
the  two  lakes  within  the  meander  lines  on 
the  plats  of  surveys  of  1834,  it  is  neverthe- 
less certain  that  about  the  year  1874  the 
waters  of  these  lakes  had  in  great  part  dis- 
appeared. In  the  years  1874  and  1875  va- 
rious persons  settled  on  the  uncovered  lands 
referred  to,  with  the  intent  of  ac(]uiring 
title  under  the  homestead  law.  Application  ' 
was  made  to  the  Interior  Department  for  a  I 
survey  thereof.  In  virtue  of  this  applica-  | 
tion,  a  survey  was  made  in  1875, — known 
as  the  Walcott  survey, — and  a  plat  was  j 
drawn  exhibiting  the  subdivisions  thereof. 
The  confirmation  of  this  survey  was  resisted 
in  the  Land  Department  by  one  who  had 
acquired  title  to  I)order  lots  from  the  state 
of  Indiana,  on  the  ground  that  the  United 
States  had  no  land  to  survey  in  the  beds  of 
the  lakes,  as  the  effect  of  the  conveyance  by 
the  United  States  to  the  state  had  been  to 
pass  title  to  the  beds  of  the  lakes.  This 
controversy  before  tlie  Land  Department 
was  finally  disiK)scd  of  on  February  23, 
1877,  by  the  Secretary  of  the  Interior,  in 
favor  of  the  validity  of  the  Walcott  survey. 
Thereafter,  patents  for  the  lands  in  the 
beds  of  the  lakes  covered  by  the  survey 
were  issued  by  the  United   States. 

In  18D5,  the  Calumet  Canal  &  Improve- 
ment Company  brounrht  an  action  in  the 
)]Lakc  circuit  court  of  Indiana,  to  *quiet  its 
asserted  title  to  certain  of  these  border  lots 
and  its  alleged  title  as  riparian  owner  to 
land  in  front  thereof,  once  part  of  the  beds 
of  the  lakes,  and,  upon  a  second  trial  of  the 
action,  obtained  judgment.  On  appeal,  the 
supreme  court  of  Indiana  affirmed  the  judg- 
ment, and  the  cause  was  then  brought  to 
this  court  on  a  writ  of  error  prosecuted  by 
claimants  under  the  Wolcott  survey,  based 
upon  the  contention  that  the  decision  of  the 
supreme  court  of  Indiana  was  against  a 
title  and  right  sj)ecially  set  up  "under  the 
•tatutes,  patents,  deed  of  conveyance,  and 
authority  of  the  United  States  of  America.'' 
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In  deciding  against  the  validity  of  the  Wol- 
cott survey  and  the  patents  to  land  in  the 
beds  of  the  lakes  based  on  such  survey  the 
supreme  court  of  Indiana  said  (p.  699,  160 
Ind.  p.  85,  50  N.  E.) : 

"In  1875  certain  persons,  under  the  as- 
sumption that  the  beds  of  the  lakes  had  not 
been  surveyed  in  1834,  procured  a  resur- 
vey  of  that  part  of  the  lands  formerly  cov- 
ered by  the  waters,  and  it  is  through  this 
last  survey  and  the  sales  made  in  pursuance 
thereof,  that  appellants  claim  title.  The 
case  before  us,  therefore,  in  so  far  as  con- 
cems  source  of  title,  does  not  differ  from 
that  of  Kean  ▼.  Roby,  145  Ind.  221,  42  N. 
£.  1011.  On  the  authority  of  the  decision 
in  that  case,  there  can  be  no  question  that 
the  resurvey  of  1875,  as  also  the  sales  made 
thereunder,  were  wholly  invalid,  and  con- 
sequently that  appellee's  title,  as  based  up- 
on the  original .  survey  of  1834,  and  the 
sales  made  under  that  survey,  is  good.  No 
real  distinction  in  this  regard  nas  been 
bhown  between  the  two  cases." 

It  becomes  necessary,  therefore,  to  refer 
to  the  case  of  Kean  v.  Rohy,  upon  which 
the  supreme  court  of  Indiana  rested  its  con- 
clusion. As,  moreover,  the  comprehension 
of  the  doctiines  involved  in  that  case  neces- 
sitates a  consideration  of  the  course  of 
previous  decisions  in  Indiana  relative  to  the 
subject  involved,  I  shall  review  the  Indiana 
cases  preceding  Kean  v.  Itohy,  in  order,  as 
far  as  may  be,  to  an  exact  elucidation  of  the 
le^l  principles  by  which  the  decision  of 
this  case  was  below  controlled. 

Ross  V.  Faust  (1876)  54  Ind.  471,  23  Am. 
Rep.  655,  involved  the  title  to  land  under 
the  bed  of  a  non-navigable  river.  The  land 
abutting  on  the  stream  had  been  surveyed 
and  the  stream  had  been  ^meandered.  Tlie[466J 
question  was  whether  patents  of  the  United 
States  conveyed  land  under  water  within 
the  meander  lines.  Determining  the  con- 
struction of  the  patent  solely  by  reference 
to  the  laws  of  the  United  States,  the  court 
decided  that,  as  the  stream  was  in  fact 
non-navigable,  the  holder  of  the  patent  to 
the  border  lots  had  title  to  the  center  of  the 
stream  despite  the  meander  line. 

Ridgway  v.  Ludlow  (1877)  58  Ind.  248, 
involved  a  controversy  respecting  the  own- 
ership of  land  once  forming  part  of  the  bed 
of  a  non-navigable  lake.  The  land  border- 
ing on  the  lake  had  evidently  been  acquired 
from  the  United  States,  and  the  lake  had 
been  meandered.  The  rule  in  Ross  v.  Faust 
was  applied,  the  court  saying: 

"We  can  see  no  difference  in  principle  in 
this  rule,  whether  applied  to  non-navigable 
rivers  or  non -navigable  lakes,  wlien  they  are 
within  the  congressional  surveys." 

Edwards  v.  Ogle  (1881)  76  Ind.  302,  pre- 
sented the  following  state  of  facts:  On  a 
plat  of  survey  of  a  section  of  land,  which 
was  in  great  part  covered  by  the  waters  of 
a  pond,  the  banks  of  the  pond  were  shown 
as  meandered,  but  the  lines  of  the  sections, 
half  sections,  and  quarter  sections  were  ex- 
tended across  the  pond  by  dotted  lines.  A 
fractional  portion  of  the  southwest  quarter, 
represented  as  containing  39  acres — ^the  dry 
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Sftnder — i 
bj  the  United  States  in  184S. 
United  States,  under  the  swamp  Uud  act,        The    court    came    next    to    oonaider  the 

executed  to  the  state  of  Indiana  a  patent  for  claims  of  tiie  ffranteea  ot  the  state  of  bor 

the  east  half  ot  the  southwest  quarter,  be-  der  1ot«,  dencribed   in  the  patent  from  the 

ing  within  the  meander  line.     In   1868  the  'state  according  to  the  plat  of  survey  which[MS 

United  States  issued  a  patent  to  one  Ogle  had  been  made  by  the  United  States.     It 

for  the  west  half  of  the  same  quarter  aeo-  was  declared  that  state  patents  for  hordv 

tion.      Edwards,   as   owner   of    the    3S-acre  lots  must  be  construed  with  reference  to  the 

tract,  asserted  a  right  to  the  c^iter  of  the  power  conferred  upon  state  officials  t^  the 

pond,  which,  if  allowed,  would  have  absorbed  state  law,  and  not  by  the  rules  which  would 

the   land   claimed   by   Ogle.      Edwards   waa  govern  a  conveyance  by  a  private  isdivid- 

conflned   to   the   actual    quantity    of    land  ual ;    and,   applying  this  rule,   it  was  held 

specified  in  the  patent.     Bora  v.  J^aual  was  that  the  patenU  for  border  lots  carried  to 

distinguished,  the  court  remulcing  of  thftt  the  grantees   "no  more  of  the  swamp  and 

ease:      "The  bed  of  the  river  had  not  been  overflowed  lands  than  were  included  in  the 

surveyed  as  a  part  of  the  public  domain,  several  surveyed  subdivisions    bounded    bjr 

but,  on  the  theory  that  White  river  was  a  the  lake." 

navigable   stream,   the   government   surveys        Btontr  v.  Bice  (1889)   121  Ind.  61,  G  L.  R. 

bad  been  terminated  at  the  margin  thereof."  A.  367,  22  N.  E.  DOS,  was  a  contioversy  be- 

State  V.   Portamoulh   8av.   Bank     (1SS6)  tween   owners   of   border   lota   as    a   mean- 

[46T]10G  Ind.  459,  7  K.  E.  37e,*Lnvolved  the  ques-  dered    non-navigable    lake    claiming    under 

tion  whether  conveyances  of  fractional  lota  patents  of  the  United  States  and  patentees 

bordering  on  Beaver   lake,  in  Newton  county,  of   the   United    States   under   a   subsequBit 

Indiana,  passed  title  to  land  under  the  bed  of  survey  of  the  bed  of  the  lake.     Despite  Its 

the  lake.     The  controversy  was  between  the  previous  ruling  in  Ridgieay  v.  Ladlavi,  IS 

state  claiming  the  bed  of  the  lake  and  cer-  Ind.  248,  it  was  now  held  that  the  rule  giv- 

tain   private   individuals  who  deraigned   tl-  ing  a  riparian  owner  of  fractional  lots  a&it- 

tle   from   the   state,   claiming   that,   as   the  ting  on  a,  meander  line  title  to  the  thread 

state  had  transterTed  to  them  rights  derived  or  center  of  the  stream  was  not  applicablei 

under  patents  from  the  United  States,  their  The  ca«e  was  decided  upon  what  the  court 

rights   were   coterminous    with   the   patent,  assumed  to  be  the  law  of  the  United  States 

and  extended  across  a  meander  line  to  the  governing   surveys  of    the    public    domain, 

center    of   the   lake.      Beaver    lake    was    a  The  court  said  (p.  S4,  L.  R.  A.  p.  389,  N.  E. 

body  of  water  covering  about   17,000  acres  p.  969)  : 

of  land,  and  averaging  from  S  to  7  miles  "The  true  doctrine  to  apply,  in  the  dis- 
in  length  and  from  2  to  4  miles  in  width,  position  of  such  land  a^  la  covered  I^  tht 
The  border  londs  had  been  surveyed  in  1630  body  of  such  lakes,  we  think  is  that  the 
by  authority  of  the  United  Stat^,  and  were  government  in  making  surveys  included  in 
subject  to  private  entry.  In  making  the  such  survf^s  all  the  land  within  the  dis- 
Burvq'  the  same  was  extended  around  the  trict  surveyed,  and  if  there  was  a  lake  or 
lake  and  a  meando'ing  line  established.  As  lar^  pond,  which  covered  a  part  of  a  sub- 
a  necessary  result  of  the  meander  line  frae-  division,  it  was  meandered  out,  and  ths 
tional  lots  were  shown  on  the  plat  around  dry  land  in  such  subdivision  designated  as 
tbe  margin  of  the  lake.  Under  the  swamp  a  fractional  subdivision  or  lot;  that,  in 
land  act  the  border  lands,  by  the  govern-  the  purchase  of  such  fractional  subdivision 
ment  subdivisions,  were  selected  by  the  Sec-  or  lot,  the  purchaser  took  title  to  it  as  a 
retary  of  the  Interior  and  patented  to  the  riparian  owner,  with  the  right  to  the  land, 
state  of  Indiana.  as  the  water  receded,  within  the  boundary 
The  supreme  court  of  Indiana  declared  lines  of  the  subdivision  conveyed  to  the  pni^ 
that  it  was  not  necessary  "to  determine  chaser.  In  other  words,  the  purchaser  ac- 
whether  the  patents  of  the  United  States  quired  title  to  all  the  land  within  the  sub- 
to  the  state  for  the  fractional  lots  bordering  division,  though  it  was  described  na  a  frae- 
upon  and  surrounding  the  lake,  being  grants  ^i^^f  gnbdivision  or  lot.  The  Kuthoriwd 
from  one  government  to  another,  by  their  gu^^y  divided  all  the  land  within  the  dis- 
own force  caiTied  the  bed  of  the  lake.  Re-  t^ict  into  subdivisions,  and  if,  by  recMn  of 
viewing    previous    decisions    of    this  court,  „^j^^  ^  t^^  ^j  ,^j    ^  ^^ion  of  it 

•^ti"!!",^    ?^  rr=?  'riH   ;^'  t    i!;^;"'"  ^^as  reg^dcd  at  the  time  as  w^hless  and 

court   held   that   that   act   was   a  grant   m  ,  i,      ,l        _         _     _j      .,       _      j. 

pr^senti.     It   was   further    held    Uiat,    al-  "n«|l"ble,  there  was  a  meander  line  run  to 

though  the  bed  of  Beaver  lake  was  not  em-  ^<^J^.''^  ^^'  "^""t  <■'  ^  land,  and  such 

bracrf  in  the  list  of  selections  made  by  the  subdivision  was  desigMted  as  a  fractional 

sUtc,  yet.  by  the  acts  of  its  officials,  immc-  subdivision   or   lot,   and.   alOiough   thus  de- 

diately  after  the  grant  to  it  of  the  border  scribed,  the  sale  passed  tiUe  to  the  whole 

lands,  the  state  had  treated  the  bed  of  the  Bubdivision." 

lake  as   swamp  and   overflowed    land,    and  *The  <»"rt  declared  that  the  doetnne  Uiu»[*WJ 

constructively   selected   the  same,  and   that  nnnounced  by  it  was  not  in  conflict  with  iU 

an  act   of  Congress,   approved  Januaiy   11,  previous  ruling  in  Bdioordji  v.  Ogle. 

1873   (17  Stat  at  L.  409,  chap.  32),  releaa-  Brophy  v.  Riclietoit   (1994)   137  Ind.  114, 

ing    and     quitclaiming  the   bed   of    Beaver  38  N.  E.  424,  was  a  contest  between  the  pat- 

lafie  to  the  state  of  Indiana,  did  not  operate  entees   of   a    fractional   tract   of   diy   land 

M  »  gnnt,  but  simply  as  a  confirmation  of  termed  the  southeast  fractional  quartw  ot 
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a.  certain  Hctlon,  lying  north  and  east  of  ■ 

Riesndered  lake,  and  the  patentees  under  ■ „„„  „,„„„.=  ,=- 

later  survey  made  by  the  United  SUtes  ol  jeoted,  and  the  act  of  CongreflB  directing  the 

the  bed  of  the  lake.     It  was  held — following  survey  was  decided  to  be  void,  it  wag  yet 

Etntier  v.   Kioe— that    the    claimant    undei  held  that,  as  tha  state  must  recover  upon 

the   first  patent  took  title  to  all  the  land  the  strength  of  her  own  title,  she  ivas  not 

within  the  quarter  section,  whether  dry  or  entitled   to  judgment  for   any  land   within 

covered  by  the  waters  of  the  lake.  the  meander  linea.  because  the  granU  made 

Tollfston   Club  V.  State   (1804)    141  Ind.  by  the  sUte  of  the  fractional  Iota  passed  ti- 

197.  38   N.   E.  214,   was  an  action  brought  tie  to  the  legal  subdivision  beyond  tha  mo- 

by  the  state  of  Indiana  for  the  recovery  of  ander    lines,    upon    the    theory    of    survey 

lands  within  the  meander  lines  of  a  United  above  noticed  and  the  controlling  effect  of 

States  survey.    The  claim  was  that  the  state  the  decision  In  Stoner  v.  Riot.     A  petition 

had  acquired  title  to  the  lands  within  the  for   rehearing   was   filed   on   behalf   of   the 

meander   upon    selections   made   under   the  gtate.     An    opinion   denying    such     rehear- 

Bwamp  land  act  of  certan  land,  forwhich  ■        ;,   sported   In    141    Ind.    214,   40   N. 

E?^^  ?L*.t.t^"«SinSf.^  ■'"'?B.^  ir  E  BOO.  The  principal  ccntenUon  on  be- 
aued  to  the  state  of  Indiana  in  18B3.  Al-  l„,,  „,  n,.  ^.il  ,™5Ti.„t  "n.  .»..,t  _j 
though  the  sUte  had  conveyed  the  border  !*"  ^i.^-wtu"?  *^"*  ^''^,«"'^*  "'."^ 
lota  which  she  had  acquired  from  the  United  ^"''^"'K  ^^^^  *^«  '""<'  '"  ^nt^'e"?  ^'^ 
States,  the  theory  of  the  claim  of  the  state  JT^tt'^^^^'  T"'"  \F  Vi'  K?^!""}™*  ot 
wais  that,  despiti  this  oouTcyance,  she  re-  **■•  ^"''f*'  ^^^;  ?J  *?  ^^^  ".**'^u''L  "i^'V— 
malned  the  o^er  of,  und  was  entitled  to  f""'?'  *^*  *'""  ?'  ^^f  "'*  "'""'*'  l»"ler[4TI 
recover,  the  land  within  the  meander,  be-  '"ts  by  the  stoU.'  Tlie  court,  however,  ob- 
eause  it  was  deemed,  in  accordance  with  the  «'^"'|  >*•■'"".  wntwt'oo  was  dangerous 
nilniff  in  the  PcrUmouth  Bank  Cow  [in-  ground  for  the  staU  to  aUnd  upon,  consid- 
volving  Beaver  lake),  that  the  sUte,  in  *^ '* 'fP^th  the  prov.s  ons  of  ij  23B5  and 
transf^ring  the  border  lots,  by  their  d^lg  ^^°  "'.S^J^T*^  ''=.*'i**",.2,','*'*  ^VJ^ 
nation  on  the  government  plat  of  aurv^,  Btatea  (U.  S.  Oomp  Stat.  1901,  pp,  1471, 
had  retained  to  herself,  anf  not  conveyed.  ^*l^-  "nd  «»neluded  as  follows: 
her  title  to  the  l«nd  under  water.  The  de-  ^" '%"**  '"  «7>troversy  was  therefore 
fendants  ai«erted  title  derived  from  the  f^T?*?,  ',°*^  "ertions.  as  provided  by  law. 
United  States  under  patents  issued  subae-  ^  'S^'^"JI*?  SUtas  government  surveyors, 
qucnt  to  1870.  based  upon  a  survey  made  i?,^^!*-  B"*'  "'«'  "  "•  were  mjsUken  in 
of  the  bed  of  the  water  W  reason  of  an  act  t^'"-  '^  would,  as  we  have  said,  be  a  dan- 
Of  Congress,  which  is  excerpted  in  the  mar-  P"^  cimtCTtlon  for  appellee  to  undertake 
_{q  -f.  to  show  that  such  survey  was  not  made. 
J]  "It  suffices  to  remark  that  it  was  held  The  swamp  land  act  of  1850,  under  which 
that,  although  the  United  States  survey  the  state  claims  titl^  reouirea  that  the 
showed  a  meander  line  and  fractional  lots  '"'"'"  "'V'""  ^  "i*^^-  ""<!  the  selections 
or  sections  thereon,  this  meander  line,  <ipp«>ved,  by  the  Secretary  of  the  Interior, 
under  the  laws  of  the  United  SUtes,  was  «?  8Wimp  ^"ds.  The  land  in  dispute  coo- 
not  a  boundary,  because,  under  said  laws,  s.sts  of  parts  of  surv^ed  sections  of  land, 
iU  sole  purpose  was.  not  to  limit  the  sur-  selected,  approved,  and  certified  from  the 
vey  In  any  way,  but  simply  to  indicate  how  General  Land  Offios  of  the  United  States, 
much  dry  land  there  was  In  the  subdivision  ^.e  land  so  selected  is  described  as  m  town- 

Srchased.  ConFwquently,  it  was  determined  sl"P  No.  38.  range  8  west,  and  being  all  rf 
Bt  the  land,  both  dry  and  wet,  should  be  ■  ;,  tf  E.'°"*J  '^L  \^-  ?,'•„  ;.-  i  IS, 
treated  as  hsving  been  wholly  surveyed,  be  20.  All  of  21  and  22  [and]  N.  W.  J  23.' 
cause  the  lines  of  survey  might  be  pro  Wut,  if  there  were  in  fact  no  survey,  then 
tracted  across  the  meander  so  as  to  make  "o  '^<*  sections  would  exist,— at  least  be- 
complete  surveyed  sections,  embracing  both  tween  the  mwnders  of  tha  Calumet  river; 
the  dry  and  the  wet  land.  The  enumeration  and  so  no  leleetionB  would  ever  have  been 
in  the  plat  of  the  quantity  of  land  contained  made  by  the  state,  or  approved  by  the  Seo- 
In  the  subdivisions  of  the  sections  was  con-  retary  of  tho  Interior.  The  consequenca 
sidered  as  immaterial,  and  the  doctrine  of  would  be  that  the  state  had  never  received 
Btoner  v.  Bice  was  applied.  title,  and  the  unsurvt^ed  lands,  having  re- 
Whilst  the  claims  ol  the  patentees  under  mained  in  possession  of  the  general  govern- 

tAct  approved  Juir  I,  1810  (16  Stat,  at  L.  187). 
OiBp.   cxciz. — An   Act  In  KaLatlon  to  Certain 

Unsold  Lands  In  tbe  Coaatlei  ot  Porter  and 

Lake.  Id  the  State  ot  Indiana. 

Wheceai,  there  is  Ijlng  along  the  Little  Cil- 

Id  I  bo  state  Cf  Indiana,  a  bodj  ot  lands  luppoKd 
to  conlalQ  Bbont  four  tboasand  aorea.  whiob  baa 
■evrr  been  sold  or  larTejred.  and  wUcb  was  de- 
scribed la  the  orlilnal  govern  meat  mrvtya  as 
Impassable  laorasL:  and  whsreaa.  tbe  Calumet 
Drainage  Companj  has  lieen  or^atilied  under  tbe 
law!  ot  aald  atata,  tor  tha  purpose  ot  drBlnlng 
tbs  vnlleT  ot  said  river.  Including  said  mo  rati : 
Therefore. 

1»0  u.  s. 


I  tt  en  act  ad  by  (A«  Senata  unil  &dii>«  of  Bep- 
itndrei  of  lAe  fnlled  Slalea  of  Amarloo  ta 
Oongreii  nasemblail.  That  laid  unsold  lands  sbnll 
be  subject  to  a  Hen  under  tbe  laws  of  the  state 
}t  ladlana  I?r  Its  proper  proportion  ot  tbe  coat 
It  aucb  drainage,  and  such  lien  mar  be  entorcsd 
ngalnst  said  lands  In  Iba  aima  manner  and  to 
the  same  extent  as  It  tbe  said  lands  were  owned 
by  prlfste  persons :  Prodded,  Tbat  no  claim 
shall  be  held  to  exist  against  the  United  SUtes 
for  such  drainage. 

Sec.  2.  And  te  <l  farther  Btiactei.  Tbat  aald 
lands  tnaj  be  surveyed  and  aold  to  the  htgbest 
bidder,  under  the  directions  ot  tbe  Secretary  ot 
the  Interim,  subject  to  said  lleik 
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ment,  were  correctly  surveyed,  and  sold  iin- 
dcr  the  act  of  Congress  of  1870.  If,  there- 
fore, we  should  admit  this  main  contention 
of  counsel  for  appellee,  the  consequence 
would  inevitahly  follow  that  the  state  had 
never  acquired  title  to  the  land  in  dispute. 
We  are  satisfied,  however,  that  the  conclu- 
sions reached  in  the  original  opinion — ^that 
the  lands  were  surveyed  in  1834;  that  they 
were  selected,  and  the  selections  approved, 
under  the  swamp  land  act  of  1850;  that  the 
state  therefore  acquired  good  title  under 
that  act;  and  that  the  act  of  1870,  with  the 
resurvey  and  sales  thereunder,  was  a  nulli- 
ty— are  all  correct;  and  we  are  quite  unable 
to  understand  why  counsel  should  here  in- 
sist upon  a  contention  which,  if  agreed  to, 
would  cut  the  ground  entirely  from  under 
their  own  feet." 

The  Portsmouth  Savings  Bank  Case  was 
[472] distinguished  by  *the  statement  that  "Beav- 
er lake  was  a  large  body  of  water,  of  shallow 
depth,  which  had  not  been  surveyed  by  the 
United  States  government. 

The  precise  import  of  the  doctrine  which, 
following  Stoner  v.  Rice,  the  court  applied 
in  the  case  just  reviewed  is  so  aptly  por- 
trayed in  the  case  of  ToUeston  Club  v. 
Clough,  146  Ind.  03,  45  N.  E.  647,  that  it 
is  here  noticed  out  of  its  chronological  or- 
der. The  plaintiff  commenced  his  action  to 
auiet  title  to  land  derived  from  the  state 
[irough  patents  issued  to  the  state  by  the 
United  States  under  the  swamp  land  act. 
The  lands  in  controversy  were  part  of  those 
which  were  involved  in  the  case  of  TolUston 
Club  V.  State,  141  Ind.  197,  38  N.  E.  214, 
40  N.  E.  690.  The  exact  situation  of  the 
lands  is  shown  on  the  following  plat,  which 
is  reproduced  from  the  opinion  of  the  su- 
preme court  of  Indiana: 


To  convey  a  clear  conception  of  the  situa- 
tion and  character  of  the  land,  a  passage  is 
here  excerpted  from  the  opinion  in  ToUeston 
Club  V.  State,  141  Ind.  205.  38  N.  £.  216: 

"The  lands  claimed  by  the  state  are  with- 
in the  meander  lines  of  the  United  Stetes 
survey,  on  each  side  of  the  Little  Calumet 
river,  being  a  tract  about  6  miles  in  length, 
and  from  about  three-quarters  of  a  mile  to 
about  a  mile  and  a  quarter  in  width.  In 
the  original  field  notes  of  the  survey  the  re- 
gion is  referred  to  as  a  *lake,'  while  on 
the  plat  it  is  marked  'impassable  marsh.* 
At  the  time  of  the  United  States  survey  in 
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1834  the  territory  was  oompletelY  covered 
with  water,  in  which,  outeide  the  nver  prop- 
er, ther^  was  a  heavy  growth  of  cattails, 
wild  rice,  and  other  swamp-like  products.** 

*The  plaintiff,  deriving  title  from  the  pat-[473 
enU  of  the  United  Stetes  covering  the  frac- 
tional lots  outeide  of  the  meander  line, 
claimed  to  be  the  owner  of  the  marsh  land 
inside  of  the  meander  up  to  the  thread  of 
the  stream  marked  on  tne  plat  aa  a  river. 
The  court  followed  ite  ruling  in  Tolleston 
Club  V.  State,  and  said: 

"It  is  plain  that  the  lote  described,  be- 
ing lot  1  and  parte  of  lote  2  and  3,  in  sec- 
tion 19,  and  lote  1,  2,  3,  and  4  in  section 
20,  all  extend  north  to  the  north  section 
lines  of  their  respective  sections." 

By  this  ruling  the  lote  abutting  on  the 
meander  were  made  to  cross  that  line,  em- 
brace the  marsh  land  lying  between  them 
and  the  river,  and  would  have  extended 
across  the  river,  so  as  to  include  practically 
the  entire  river  in  those  sections,  except 
where,  in  the  sinuosity  of  the  river,  it 
crossed  the  section  line.  As,  however,  the 
court  found  that  the  owner  of  the  lote  abut- 
ting on  the  meander  had  only  claimed  te 
the  bed  of  the  river,  it  limited  his  rights 
in  consequence  of  the  pleadings  to  that  ex- 
tent, thus  preventing  tne  acquisition  of  the 
'  entire  section  where  the  section  line  was 
beyond  the  bed  of  the  river. 

I  now  come  to  the  case  of  Kcan  v.  Roby 
,  (1896)  145  Ind.  221,  42  X.  E.  1011,  upon 
the  authority  of  which  case  the  supreme 
court  of  Indiana  affirmed  the  judgment  of 
!  the  trial  court  in  the  case  at  bur.  Kcan  v. 
Roby  WAS  an  action  brought  by  the  owner 
'  of  lands  abutting  on  Wolf  lake,  to  quiet 
;  her  title  to  land  once  part  of  the  bed  of  the 
lake.  The  plaintiff  claimed  title  to  the  bor- 
der lots  as  well  as  to  the  Inkc-bod  land  by 
virtue  of  the  survev  made  in  1834  and  a 
patent  from  the  United  States  to  the  state, 
made  in  1853,  under  the  swamp  land  act 
The  defendants  claimed  title  under  patents, 
based  upon  the  Wolcott  survey  of  1875.  of 
lands  once  part  of  the  bed  of  the  lake.  De- 
spite the  fact  that  on  the  plat  of  survey 
the  lake  was  meandered,  and  there  were  no 
sectional  corners  to  which  the  lines  could 
be  protracted,  the  court  held  that  the  case 
was  covered  by  the  Tolleston  Club  decision, 
because  it  was  deemed  that  the  field  notes 
showed  that  it  would  be  possible  to  pro- 
tract the  lines  so  as  to  make  regular  and 
complete  sections,  'and  it  was  therefore  held[474 
that  the  o\vner  of  the  border  lots  w*as  en- 
titled to  the  adjacent  land  under  water  aa 
well. 

It  therefore  resulte  that  the  doctrine  em- 
bodied in  the  case  of  Kean  v.  Robi^,  and  the 
previous  cases  commencing  with  Stoner  v. 
Rice,  was  the  rule  applied  in  the  decision  of 
the  case  now  under  review,  and  by  which 
the  beds  of  the  lakes  were  given  to  the  own- 
er of  the  border  lote. 

All  the  cases  which  have  been  recapitu- 
lated, I  submit,  divide  themselves  into  two 
cla.sse8,  the  first,  those  prior  to  Stoner  v. 
Rice;  the  second,  the  case  of  Stoner  v.  Rice^ 
and  those  subsequent  to  it,   including  the 
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ruling  therein  made.  Without  pausing  to  its  grantors,  prior  to  the  issue  of  the  pat- 
ascertain  whether  the  cases  in  the  first  class  ents  to  the  defendants,  is  to  he  determined 
are  reconcilable  with  each  other,  or  those  in  solely  bv  the  stale  or  local  law,  it  would 
the  second  class  can  be  made  to  harmonize  follow  that  a  decision  of  the  state  court  in 
with  those  in  the  first,  one  thing  it  seems  to  favor  of  the  right  of  the  plaintiff  involved 
me  is  a])parent:  That  is,  that  all  the  cases  only  a  conclusion  of  state  or  local  law 
in  both  the  classes,  including  the  decision  broad  enough  to  sustain  the  judgment,  whol- 
in  the  case  at  bar,  indubitably  held —  ly   irrespective  of  the  Federal    rights    as- 

1.  That  the  government  of  the  United  serted  by  the  defendants,  and  also  entirely 
States  owned  the  soil  under  all  bodies  of  without  reference  to  the  soundness  of  the 
non-navigable  water  lyino;  within  the  pub-  reasoning  by  which  the  court  had  reached 
lie  domain  of  the  United  States,  and  that  its  all-sufficient  and  non-Federal  conclu- 
the  title  thereto  remained  in  the  United  sion.  Before,  therefore,  coming  to  consid- 
States  until  it  had  parted  with  it  pur-  er  the  correctness  of  the  ruling  of  the  state 
suant  to  the  laws  of  the  United  States;  and  court  concerning    the    United    States    law 

2.  That,  in  determining  whether  the  which  that  court  deemed  to  be  decisive,  it 
United  States  had  parted  with  title  to  such  becomes  necessary  for  me  to  ascertain 
lands,  the  Indiana  court  always  decided  whether,  as  asserted,  the  question  as  to  the 
that  question,  not  upon  the  controlling  ef-  extent  of  the  title  derived  from  the  United 
feet  of  any  supposed  rule  of  state  or  local  States  by  the  plaintiff  or  its  grantors  is 
law,  but  by  what  it  deemed  to  be  the  proper  to  be  determined  by  the  state  or  local  law. 
construction  of  the  laws  of  the  United  The  issue  which  first  arises  then  is.  By 
States  governing  the  survey  and  disposition  what  law  is  the  quantity  of  land  which 
of  the  public  domain.  passed  to  the  state  under  the  Hlntutc^  of 

The  right  of  the  defendants  under  pat-  the  'United  States  and  its  patents  to  be  de-[476] 
ents  of  the  United  States,  which  they  spe-  termined, — by  the  law  of  the  United  States, 
dally  set  up,  having  been  denied,  because  it  which  conferred  on  the  state  whatever 
was  conceived  hv  the  court  below  that  no  ti-  rights  it  acauired,  or  solely  by  the  state  or 
tie  vested  in  them  under  the  laws  of  the  local  law,  wnich  had  no  agency  on  influence 
United  States,  it  would  seem  that  the  ques-  in  passing  rights  from  the  United  States  to 
tion  arising  for  decision  is  this:  Did  the  the  state?  In  solving  this  question  it  is  at 
court  correctly  interpret  the  statutes  of  the  once  conceded  that  there  are  two  cases — de- 
United  States?  cided  by  this  court  on  the  same  day,  one 

This  is  a  Federal  auestion.  But  it  is  nesting  upon  the  other,  and  therefore  vir- 
pressed  that  what  title  to  the  beds  of  the  ^^^j,  |j„^  ^^  case—announcing  the  doc- 
lakes  passed  to  the  state  from  the  United  ^^..^^  ^j^^^  ^y^^^^  ^^^  United  States  has  con- 
States,  either  under  the  swamp  land  act  or  ^^^.  j^^^  bordering  on  the  meander  line 
m  virtue  of  *»^«  I^^^°J^,  ^^^J^^^^^^J^^  «^^^^  of  a  non-navigable  body  of  water  the  ques- 

n  ^?  hif^f ^'^i  nf    nfMv  h^  It  IfT^lt  tion  of  what  rights  in  the  land  under  water 
United  States,  but  solely  by  the  state  or  lo-  .  »  ox^j.^  4.^  u„  ,^„« 
T6]cal  law;  henc^  it  'is  insisted  the  case  must  passed  from  the  United  States  to  its  gran- 
be  decided  brthe  law  which  is  rightfully  *««,"  ^o  be  determined  solely  by  the  state 
applicable  to  it,  and  not  by  the  law  of  the  o'J^cal  law. 

United  States,  which  the  supreme  court  of  The  cases  referred  to  are  Hardtn  v.  Jor- 
Indiana  erroneously  deemed  was  essential  dan  and  Mitchell  v.  Smale,  reported  resp^- 
to  its  decision.  If  I  enterUined  the  opinion  tively  in  140  U.  S.  371  and  406,  36  L.  ed. 
that  the  state  or  local  law  governed,  and  in  428  and  442,  11  Sup.  Ct.  Rep.  808,  838,  and 
consequence  that  this  case  was  to  be  dis-  819,  840.  Both  cases  were  actions  of  eject- 
posed  of  by  considerations  inherently  local,  ment,  and  the  judgments  reviewed  were  ren 


1  would,  of  course,  be  obliged  to  conclude 
that  the  controversy  must  be  judged  by  that 
law  which  properly  controlled  it,  and  not 


dered  by  the  circuit  court  of  the  United 
States  for  the  northern  district  of  Illinois. 
The  plaintiff  in  each  case  was  the  owner,  by 


conclusion  that  this  case  should  be  dis-  ^j^^  ^f  j^^if  j^jce  situated  in  the  state  ol 
missed  for  want  of  jurisdiction,  sinoe  here  minois,  and  they  claimed  as  such  abutting 
there  is  no  authority  to  review  the  action  ^^grs  title  to  land  once  forming  part  of 
of  the  state  court  in  a  cause  inherently  de-  ^y^^  y^  ^^  ^j^^  j^^^^  rpj^^  defendants  as- 
pending  upon  the  state  or  local  law.  Nor  ^^^^  ^.^j^  ^^  ^^^  lake-bed  lands  upon  the 
would  this  result  be  chanf^^^ecause  the  de-  ^  ^^.^  g^^^ 
fendants  asserti^  rights  Jo  the  beds  of  the  «        ^^^                    ^  f^^    ^^^^^ 

Hkes  under  patents  f  *^%U?iJ^  Stat«  ^^^^^,,^^     The  trial  court  had  held  that 

issued  subsequent  to  those  relied  upon  oy  7,    ".^,      /..  *  xu    u    j      1  j.     - 

{he  plaintiff;  as  ite  ultimate  source  of  ti-  the  title  of  the  owners  of  the  border  lots  ^- 

tle.     This  follows,  since  the  claim   of  the  tended  only  to  low-water  mark,  and  found 

plaintiff  was   that  title  had   passed  to   it  in  favor  of  the  defendants  as  to  the  land 

and  out  of  the  United  States  by  the  swamp  under  water,     fhe  ground  upon  which  the 

land  act  or  the  patents  issued  prior  to  those  decision  of  the  court    reversing    the    trial 

upon  which  the  defendants  relied.     Now,  if  court  in  both  cases  was  based  is  shown  in 

the  question  whether  the  land  claimed  by  the  following  excerpts  from  the  opinion  m 

both  parties  had  passed  to  the  plaintiff  or  Tlardin  v.  Jordan,  pages  37»-381  and  384, 
100  V.  8.  ^^*® 
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L.  ed.  pitges  432,  433,  and  434,  Sup.  Gt.  Rep. 
pages  Sir  and  813: 

"The  government  surveys  made  in  1834- 
35,  upon  which  the  patent  was  issued,  not 
only  laid  down  a  meander  line  next  to  the 
lake,  but  also  described  said  lines  as  run- 
ning 'along  the  margin  of  the  lake;'  and  the 
plat  of  the  survey,  returned  to  the  general 
and  local  land  offices,  and  referred  to  in 
the  patent  for  identification  of  the  land 
granted,  exhibited  the  granted  tracts  as  ac- 
tually bordering  upon  the  lake;  and  the 
lake  itself  on  saia  plat  was  marked  with 
the  words  'navigable  lake,'  although  the  fact 
[477]  *  found  by  the  court  is  that  the  ItSce  was  not 
and  is  net  a  navigable  lake,  but  a  non-nav- 
igable fresh-water  lake  or  pond.  The  pat- 
ent itself  does  not  contain  all  the  particu- 
lars of  the  survey,  but  the  grant  of  the 
lands  is  recited  to  be  according  to  the  offi- 
cial plat  of  the  survey  of  said  lands,  re- 
turned to  the  General  Land  Office  by  the 
surveyor  general,  thereby  adopting  the  plat 
as  a  part  of  the  instrument. 

•  •  •  •  • 

"It  has  never  been  held  that  the  lands 
under  water,  in  front  of  such  grants,  are  re- 
served to  the  United  States,  or  that  they 
can  be  afterwards  granted  out  to  other  per- 
sons, to  the  injury  of  the  original  grantees. 
The  attempt  to  make  such  granU»  is  calcu- 
lated to  render  titles  uncertain,  and  to  der- 
Xte  from  the  value  of  natural  boundaries, 
(  streams  and  bodies  of  waters. 

•  •  •  •  • 

"Such  being  the  form  of  the  title  granted 
by  the  UnitMl  States  to  the  plaintiff's  an- 
cestor, the  question  is  as  to  the  effect  of 
that  title  in  reference  to  the  lake  and  the 
bed  of  the  lake  in  front  of  the  lands  actual- 
ly described  in  the  grant.  This  question 
must  be  decided  by  some  rule  of  law,  and 
no  rule  of  law  can  be  resorted  to  for  the 
purpose  except  the  local  law  of  the  state 
of  Illinois. 

•  •  •  .  • 

"It  has  been  the  practice  of  the  govern- 
ment^ from  its  origin,  in  disposing  of  the 
public  lands,  to  measure  the  price  to  be  paid 
for  them  \fj  the  quantity  of  upland  granted, 
no  charge  being  made  for  the  lands  under 
the  bed  of  the  stream,  or  other  body  of  wat* 
er.  The  meander  lines  run  along  or  near 
the  margin  of  such  waters  are  run  for  the 
purpose  of  ascertaining  the  exact  quantity 
of  the  upland  to  be  barged  for,  and  not 
for  the  purpose  of  limiting  the  title  of  the 
grantee  to  such  meander  lines. 

•  •  .  .  • 

"We  do  not  think  it  necessary  to  discuss 
this  point  further.  In  our  judgment  the 
grants  of  the  government  for  lands  bounded 
on  streams  and  other  waters,  without  any 
reservation  or  restriction  of  terms,  are  to 
be  construed  as  to  their  effect  according  to 
the  law  of  the  state  in  which  the  lands  lie." 

What  was  the  law  of  Illinois  with  regard 
[478]  to  such  grants,  was  *next  considered,  and  it 
was  determined  "that  the  law  of  Illinois  in 
thifi  regard  is  the  common  law,  and  nothing 
else;**  and  that  the  title  of  the  owners  of 
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border  lots  on  a  non-navigable  body  of  wat- 
er extended  to  the  middle  of  the  water. 

If  the  doctrine  announced  in  the  cases  n- 
ferred  to  is  to  be  here  applied,  then,  as  1 
have  said,  there  is  an  end  to  this  case,  and 
the  writ  should  be  dismissed  for  want  of 
jurisdiction,  since  in  that  view  there  is  no 
substantial  Federal  contention  in  this  n^ 
ord,  for  the  reason,  as  I  have  previously  re- 
marked, that  the  decision  of  tne  state  qnei- 
tion  would  be  broad  eAough  to  sustain  the 
judgment  without  reference  to  the  FedertI 
rights  asserted    by    the    defendants.     Hm 
d^rine,  however,  of  Hardin  v.  Jordan^  ai 
it  is  given  me  to  understand  it,  is  not  onh 
unsound  in  reason,  but  incompatible  with 
many  cases  decided  in  this  court  prior  to 
and  since  its  announcement,   and,  besldai, 
is  in  conflict  with  the  legislation  of  Goo- 
gress  and  the  practice  of  the    government 
from  the  beginning.     Impressed    with  the 
correctness  of  these  views,  and  entertaining 
the  conviction  that  the  enforcement  of  the 
doctrine  will  lead    to    the    gravest  conie- 
quences  in  the  future,  it  is  proposed  to  con- 
sider its  correctness  as  an  origmil  quo* 
tion,  before  agreeing  that  ita  applicatbn  in 
the  case  at  bar  is  proper.    If  the  result  of 
my  investigation  be  the  conclusion  that  the 
state  or  local  law  should  not  be  applied, 
contrary  to  the  ruling  in  Hardin  v.  Jofdax, 
I  shall  then  proceed  to  ascertain  what  are 
the  rights  of  the  parties,  when  measured 
by  the  law  of  the  United  States.    If  that  in- 
vestigation  develops  that  the  court  below 
erroneously     interpreted    the    law    of  the 
United  States,  and  therefore  wrongfully  de- 
nied the  title  of  the  plaintiffs  in  error,  H 
will  be  left  for  me  to  consider  whether  it 
is  my  duty,  under  the  principle  of  •^^w^  j^ 
cisis,  to  give  my  assent  to  tne  legal  wrong 
which,  under  the  views  stated,  was  below 
committed. 

It  is  unnecessary  te  elaborately  dem- 
onstrate the  elementary  proposition  that 
the  United  SUtes,  under  the  Articles  ^ 
Confederation,  was  the  owner  of  the  pid>lic 
domain,  however  acquired,  and  that,  8ino| 
the  adoption  of  the  Constitution,  the  Unitfld 
States  had  also  possessed,  in  full  proprieto^ 
ship,  the  public  domain,  from  wnatertf 
source  its  title  has  been  derived.  *The  dorf^^I 
trine  on  the  subject  was  summarised  ^ 
Chancellor  Kent  (Com.  vol.  1,  pi  267)  ^ 
Uie  following  language: 

"Upon  the  doctrine  of  the  court  in  that 
case  yohnsim  v.  M*Ini08h  (1823)  8  Wheat 
543,  5  L.  ed.  681]  and  in  that  of  Fleteker^- 
Peck  (1810)  6  Cranch,  142,  143,  8  L.  rf; 
179,  180,  the  United  States  own  the  *»l 
as  well  as  the  jurisdiction  of  the  immtftf^ 
tracts  of  unpatented  lands  included  with- 
in their  territories,  and  of  all  the  productitt 
funds  which  those  lands  may  hereafter 
create.  The  title  is  in  the  United  SUt» 
by  the  treaty  of  peace  with  Great  Britatoj 
and  by  subsequent  cessions  from  France  ^ 
Spain,  and  by  cessions  from  the  individual 
states."  ^ 

The  matter  was  aptly  epitomised  in  i^ 
vine  V.   MarBhall    (1858)    20  How.  658.  w 
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L.  ed.  994,  where  it  wae  said  (p.  661,  L.  ed.  the  bed  thereof  shall  become    common    to 

p.  996) :  both." 

"It  cannot  be  denied  that  all  the  lands       And  because  navigable  waters  were  thus, 

Ia  the  territories,  not  appropriated  by  com-  from   the   beginning,    recognized    as    public 

petent  authority  before  tney  were  acquired,  highways,  and  have  ever   since    then    been 

are  in  the  first  instance  the  exclusive  prop-  treated  as  sacredly  devoted    to    the   public 

erty  of  the  United  States,  to  be  disposed  of  use,  they  were  always  in  principle  excluded 

to  such  persons,  at  such  times,  and  in  such  from  the  sales  of  the  public  domain.     But 

modes,  ajid  by  such  titles,  as  the  govern-  the  contrary  rule  has  from  the  beginning 

ment  muy  deem  most  advantageous  to  the  prevailed  as  respected  non-navigable  waters, 

Sublio  fisc,  or  in  other  respects  most  poll-  which  have  always  been  surveyed  and  sold 

le."  and  paid  for.     I  shall  take  occasion  here- 

It  is  also  elementary  that  land  covered  after,  in  reviewing  the  legislation  of  Con- 

Sr  water  within  the  public  domain  of  the  gress,  to  demonstrate  this  fact,  and,  there- 
nited  States  is  as  much  a  part  thereof  as  fore,  to  point  out  that  the  statement  to  the 
the  dry  land.  Thus,  in  Illinois  C.  R.  Co.  contrary  in  the  passage  from  the  opinion 
T.  Chicago  (1000)  176  U.  S.  646,  44  L.  ed.  in  Hardin  v.  Jordan,  which  I  have  already 
022,  20  Sup.  Ct.  Rep.  609,  speaking  through  quoted,  must  have  been  the  result  of  con- 
Mr.  Justice  Brown,  it  was  said :  founding  the  general  practice  not  to  sell  pub- 

"We  do  not  question  the  general  princi-  lie  waters  with  the  universal  practice  to 

>le  that  the  word   'lands'   includes  every-  survey  and  sell   non-navigable    or    private 

hing    which    the    land    carries    or    which  writers.    No  better  illustration  of  the  truth 

stands  upon  it,  whether  it  be  natural  tim-  of  this  statement  is  required  than  is  shown 

ber,  artificial  structures,  or  water,  and  that  by  this  case,  where  the  United  States  sold 

an  ordinary  grant  of  land    by    metes  and  and  ^surveyed  the  beds  of  the  non-navigable [481] 

bounds  carries  all  pools  and  ponds,  nonnav-  waters  to  the  defendants  below  long  after 

iffable  rivers,  and  waters  of  every  descrip-  the  grant  of  the  border  lots;  and  the  same 

tion  by  which  such  lands,  or  any  portion  of  condition  of  things  is  evidenced  by  other  of 

them,  may  be  submerged;  since,  as  was  said  the  Indiana    cases    which    have    been    re- 

bv  the  court  in  Queen  v.  Leeds  d  L,  Canal  viewed,  and  it  is  to  be  observed  that  in  two 

aav,  Co,  7  Ad.  &  EI.  671,  686,  'lands  are  of  the  cases  the  grant  or  direction  to  sell 

not  the  less  land  for  being    covered    with  the  land  covered    by    non-navigable  waters 

water.'"  was  made  by  special  acts  of  Congress  long 

But,  whilst  the  ownership  of  the  United  after  the  border  lots  had  been  disposed  of. 
States,  under  the  Confederation  and  under  Doubtless,  as  the  result  of  the  provisions 
the  CJonstitution,  both  of  the  dry  land  and  treating  navigable  waters  as  public  high- 
that  covered  with  water  in  the  public  do-  ways,  and  from  a  consideration  of  the  na- 
nmin,  cannot  be  controverted,  from  the  be-  ture  and  extent  of  the  powers  vested  by  the 
nnning  it  was  conceded  that  the  ownership  Constitution  in  the  Federal  government  and 
yyoi  the  public  domain  did  not  carry  with  it  those  reserved  to  the  states,  and  by  a  con- 
navigable  waters  or  the  land  constituting  sideration  of  the  doctrine  of  public  and  pri- 
the  beds  thereof,  as  such  waters  were  con-  vate  waters  known  to  the  common  law,  it 
■idered  within  the  class  of  public  waters  was  early  decided,  and  has  been  repeat- 
to  be  forever  devoted  to  the  public  use.  This  edly  reiterated,  that  the  navigable  waters 
was  recognized  by  a  provision  of  the  ordi-  and  the  land  under  them  belonged  to  the 
nance  of  1787  for  the  government  of  the  states — ^as  well  the  new  as  the  oTd---in  vir- 
Northwest  territory,  as  follows:  tue  of  their  sovereipity,  to  be  held  in  trust 

'The  navigable  waters  leading  into  the  for  their  people  subject  to  the  power  of  Con- 

Miasissippi  and  St.  Lawrence,  and  the  car-  gress  to  regulate  commerce.     And,  in  har- 

lying  places  between  the  same,  shall  be  com-  mony  with  the  principle  just  stated,  it  has 

mon  highways,  and  forever  free,  as  well  to  been  decided  that  such  navigable  waters  and 

the  inhabitants  of  the  said  territory  as  to  the  land  under  them  in  the  public  domain 

the  citizens  of  the  United  States,  and  those  of  the  United  SUtes  within  the  territories, 

of  any  other  states  that  may  be  admitted  while  subject  to  be  disposal  of  by  Congress 

into  the  confederacy,  without  any  tax,  im-  "nder   the   trjist  for  public  use    were    yet 

post,  or  duty  therefor."  held  by  the  United  States  to  be  transmitted 

^^kIa   J^^J\r.  41.^  ^^\^^^r^  «#  nr>r,«,.n««   ««  to  thc  new  states  to  be  formed,  and  which 

^JZi^^V^nlil^^^^^  sliould,  when  endowed  with  sUtehood,  pos- 
or  to  the  adoption  in  1805  of  a  general  ^-  .^  ^^  ^.^^  ^^^      ^ 

tern  for  the  survey  of  the  whole  public  do-  ^^^^  ^^j  .^^,  3^^     ^  fi^^  ^^  thi%ases 

mam  of  the  United  States,  the  same  prin-  ,^  ^y^^^^  ^^,j^  doctrine  is  stated  is  appended 

aple  was  expressed  in  the  act  of  May  18,  .     xv^  mnririn  t 

1796    (1   Stat,   at  L.  464,  chap.   29,  U.   S.  '°  ^^  margmy 

Comp.  Stat.  1901,  p.  1567),  the  9th  section  ,t Martin  v    \^  »d,^*"  t{8;^2)  16  Pet^  867   4io 

^  »i.:^i.   «/^  ™«o   ««  f/^iWo.  16  L.  ed.  997,  1012;  Pollard  v.  Hagan  (1845)  8 

of  which  act  was  as  follows:  1,^^^   213,  11  L.  ed.  666;  Ooodtltle  em  dem.  Pol- 


"Sec.  9.  And  he  it  further  enacted.  That    lard  v.  KIbbe  (1830)  9    How.    471,    13    L.   ed. 


And   that  in   all   cases  where  the  opposite  smltb  v.  Maryland  (1855)  18  How.  74,  15  L.  ed! 

banks  of  any   stream,   not  navigable,   shall  270.  Weber  v.  State  Harbor  Comrs.  (1873)  18 

belong  to  different  persons,  the  stream  and  Wall.   57,   21   L.  cd.   708;   Barney  v-   Keokuk 

190  U  8.  1145 
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[4821  *The  doctrine  of  the  cases  was  clearly 
stated  in  the  opinion  delivered  by  Mr.  Jus- 
tice Field,  speaking  for  the  court,  in  111%- 
nois  C.  R.  Co.  v.  Illinois,  146  U.  S.  387, 
435,  36  L.  ed.  1018,  1036,  13  Sup.  Ct.  Rep. 
110,  111,  where  it  was  said: 

"It  is  the  settled  law  of  this  country  that 
the  ownership  of,  and  dominion  and  sov- 
ereignty over,  lands  covered  by  tide  waters, 
within  the  limits  of  the  several  states,  be- 
long to  the  respective  states  within  which 
th^  are  found,  with  the  consequent  right 
to  use  or  dispose  of  any  portion  thereof, 
when  that  can  be  done  without  substantial 
impairment  of  the  interest  of  the  public  in 
the  waters,  and  subject,  always,  to  the  par- 
amount right  of  Congress  to  control  their 
navigation  so  far  as  may  be  necessary  for 
tlie  regulation  of  commerce  with  foreign 
nations  and  among  the  states.  This  doctrine 
has  been  often  announced  by  this  court,  and 
is  not  questioned  by  counsel  of  any  of  the 
parties.  Pollard  v.  Hagan,  3  How.  212,  11 
L.  ed.  565;  Weher  v.  State  Harbor  Comrs. 
18  Wall.  57,  21  L.  ed.  798. 

"The  same  doctrine  is  in  this  country 
held  to  be  applicable  to  lands  covered  by 
fresh  water  in  the  Great  Lakes,  over  which 
is  conducted  an  extended  commerce  with 
difTerent  states  and  foreign  nations.  These 
'lakes  possess  all  the  general  characteristics 
of  open  seas,  except  in  the  freshness  of  their 
waters,  and  in  the  absence  of  the  ^b  and 
flow  of  the  tide.  In  other  respects  they  are 
inland  seas,  and  there  is  no  reason  or  prin- 
ciple for  the  assertion  of*  dominion  and 
sovereignty  over  and  ownership  by  the 
state  of  lands  covered  by  tide  waters  that 
is  not  equally  applicable  to  its  ownership 
of  and  dominion  and  sovereignty  over  lands 
covered  by  the  fresh  waters  of  these  lakes." 

And,  as  a  necessary  consequence  of  the 
ownership  by  the  states,  in  trust,  of  the 
navlu^able  waters  and  the  land  under  them 
within  their  territorial  jurisdiction,  it 
came  to  be  decided  that  rights  in  and  inci- 
dent to  such  navigable  waters  or  the  land 
under  them  were  to  be  determined  solely 
with  reference  to  the  law  of  the  state  in 
which  such  navigable  waters  were  situ- 
ated. Barney  v.  Keokuk  (1876)  94  U.  S. 
324,  24  L.  ed.  224;  f!t.  Louis  v.  Myers 
[488] ♦(1885)  113  U.  S.  666,  28  L.  ed.  1131,  5  Sup. 
Ct.  Rep.  640;  Packer  v.  Bird  (1801)  137  U. 
8.  069,  670,  34  L.  ed.  821.  11  Sup.  Ct.  Rep. 
210;  St.  Louis  v.  Rute  (1801)  138  U.  S.  226, 
242,  34Ii.  ed.941,  947,  11  Sup.  Ct.  Rep.  337; 
BMnely  v.  Bowlby  (1894)  152  U.  S.  1,  40, 
88  L.  ed.  331,  346,  14  Sup.  Ct.  Rep.  548; 
Orand  Rapids  d  /.  R,  Co,  v.  Butler  (1897) 


169  U.  S.  87,  40  L.  ed.  85,  15  Sup.  Ct  Rep. 
991:  8t,  Anthony  Falls  Water  Power  Co. 
V.  8t.  Paul  Water  Comrs.  (1897)  168  U. 
S.  349,  42  L.  ed.  497,  18  Sup.  Ct  Rep.  157. 
But,  resting,  as  this  last  rule  necessarily 
does,  upon  the  ownership  of  such  waters  by 
the  states,  it  can  have  no  application  to 
the  proposition  that  rights  in  and  to  the 
land  beneath  the  non-navigable  waters  of 
the  public  domain  which  belong  to  the 
United  States,  are  to  be  determined  solely 
by  the  law  of  the  states.  On  the  contrary, 
the  decision  that  the  right  to  the  property 
belonging  to  the  states  is  to  be  determined 
by  the  state  law,  because  of  the  state  own- 
ership, involves  the  converse  propoeition 
that  the  etfect  of  a  grant  of  land  ana  waters 
in  the  public  domain  of  the  United  States, 
which  are  not  navigable,  and,  therefore,  be- 
long to  the  United  States,  is  to  be  deter^ 
mined  by  the  law  of  the  United  States. 

The  ownership  by  the  United  States  ol 
the  public  domain  being  thus  unquestionable, 
there  can  be  no  room  for  the  contention 
that  the  quantity  and  character  of  property 
in  the  public  domain  which  passes  by  grant 
from  the  United  States  is  not  to  be  exclu- 
sively measured  by  the  law  of  the  United 
States,  because  of  want  of  ^wer  in  the 
United  States  over  the  subject-matter  of 
sale  of  the  public  domain.  Such  a  conten- 
tion would  be  obviously  without  merit,  in 
view  of  the  express  delegation  of  authority 
concerning  the  property  of  the  United 
States,  contained  in  the  3d  section  of  the  4th 
article  of  the  Constitution,  whereby  Con- 
gress was  vested  with  power  "to  dispose  of 
and  make  all  needful  rules  and  regulations 
respecting  the  territory  or  other  property 
belonging  to  the  United  States." 

The  comprehensive  system  of  legislation, 
beginning  with  the  very  birth  of  the  govern- 
ment, providing  for  the  survey  and  sale  ol 
the  public  domain,  the  administrative  mt 
chinery  devised  for  executing  these  law* 
and  the  multitude  of  decisions  of  this  cou 
concerning  questions  which  have 
thereunder,  which  have  ever  been 


proper  to  be  determined  solely  from  a  con 
sideration  of  the  laws  of  the  United  Sta**- 


to  my  mind  serve  to  demonstrate  the  n 
soundness  of  the  proposition  that  *any  oth 
er  law  than  that  of  the  United  States  mess 
ures  the  nature  and  extent  of  title  to  tlu. 
public  domain  conveyed  by  authority  of  th. 
laws  of  the  United  States. 

Besides  the  implication  resulting  from  tl 
general  legislation  of  Congress    concemink^ 
the  sale  and  disposition  of  the  public  d^^ 
main,  the  special  statutes  granting  righ 


(1876)  94  U.  8.  824,  24  L.  ed.  224  ;  McCready 
V.  Virginia  (1876)  94  U.  S.  391,  24  L.  ed.  248; 
Bt  Louis  V.  Myers  (1885)  113  U.  S.  566,  28  L. 
ed.  1131.  5  Sup.  Ct  Rep.  640;  Manchester  v. 
Massachusetts  (1891)  139  U.  S.  240.  35  L.  ed. 
169, 11  Sup.  Ct.  Rep.  559  ;  Packer  ▼.  Bird  (1891) 
187  r.  8.  661.  34  L.  ed.  819,  11  Sup.  Ct.  Rep. 
210;  St.  Louis  v.  Ruts  (1891)  138  U.  8.  226,  84 
Ju  ed.  941.  11  Sup.  Ct.  Rep.  337 ;  San  Francisco 
T.  Le  Roy  (1891)  188  U.  S.  656,  671,  34  L.  ed. 
1096,  1101,  11  Sup.  Ct.  Rep.  364  :  Knight  v. 
United  Land  Asso.  (1801)  142  U.  S.  101,  18:i. 
85  L.  ed.    974,    981,    12    Sup.    Ct.    Rep.    2riS ; 
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Kaukauna  Water  Power  Co.  v.  Oreen  Bay  it 
Canal  Co.  (1891)  142  U.  8.  255.  85  L.  ed.  100 
12  Sup.  Ct.  Rep.  173  ;  Illinois  C.  R.  Co.  v. 
linols  (18U2)  146  U.  8.  887,  86  L.  ed.  1018, 
Sup.  Ct.  Rep.  110;  Shively  v.  Bowlby  (1 
152  U.  S.  1,  38  L.  ed.  331,  14  Sup.  Ct.  Rep.  54 
Grand  Rapids  &  I.  R.  Co.  v.  Butler  (1805)  1 
U.  S.  87,  40  L.  ed.  85.  15  Sup.  Ct.  Rep.  091 :  E 
Anthony  Falls  Water  Power  Co.  v.  St.  Pa. 
Water  Comrs.  (1897)  168  U.  S.  349,  42  L. 
407.  18  Sup.  Ct.  Rep.  157 :  and  Mobile  Tran«P< 
Co.  V.  Mobile  (llKi.h  187  U.  S.  479.  onfe,  206, 
2.^  Sup.  Ct.  Rep.  170. 
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in,  and  regulating  the  use  of.  the  nonnavi- 
gable  waters  upon  the  public  lands,  are  very 
conclusive.  Act  of  July  26,  1806  (14  Stat. 
at  L.  253,  chap.  202) ;  Act  of  March  3, 
1877  (19  Stat,  at  L.  377,  chap.  107,  U.  S. 
Comp.  Stat.  1901,  p.  1548)  ;  Act  of  March 
3,  1891  (26  Stat,  at  L.  1095,  chap.  561,  U. 
S.  Comp.  Stat.  1901,  p.  1635)  ;  Act  of  June 
17,  1902  (32  Stat,  at  L.  388).  See,  in  this 
connection,  Outierrea  ▼.  Albuquerque  Land 
d  Jrrig.  Co.  188  V.  S.  545.  ante,  588,  23 
8up.  Ct.  Hep.  338,  and  United  States  ▼. 
Rio  Grande  Dam  d  Jrrig.  Co.  174  U.  S.  690, 
704,  43  L.  ed.  1136,  1142,  19  Sup.  Ct.  Rep. 
770. 

I  refer  to  a  few  cases  in  which  the  com- 

glete    and    efficient    power    of    the    United 
tates  and  the  controlling  effect  of  its  laws 
haye  been  conf^idered  and  lucidly  stated. 

In  Bagnell  v.  liroderick  (1839)  13  Pet. 
43G,  10  L.  ed.  235.  it  was  held  that  a  state 
legislature  was  not  competent  to  declare  a 
certificate  of  purchase  of  equal  dignity  with 
a  patent;  and  it  \ya?^  observed  (p.  450,  L. 
ed.  p.  242)  : 

"Congress  has  the  sole  power  to  declare 
the  dicrnity  and  cflTect  of  titles  emanating 
from   the  United  States." 

Wilcox  V.  Jackson  ex  dciu.  M^Connel 
(1839)  13  Pet.  498,  10  L.  ed.  204,  was  an 
action  in  ejectment,  brought  in  a  state 
court  of  Illinois,  to  recover  proi)erty  which 
had  at  one  time  been  part  of  a  military 
post.  The  plaintiff  based  his  claim  upon 
a  register's  certificate,  which  the  laws  of 
Illinois  declared  to  be  evidence  of  title  suf- 
ficient to  support  an  action  in  ejectment.  In 
reversing  the  judgment  for  the  plaintiff,  the 
court,  in  the  course  of  the  opinion,  speaking 
through  Mr.  Justice  Barbour,  said  (p.  510, 
L.  ed.  p.  273)  : 

"It  has  been  said  that  the  state  of  Illi- 
nois has  a  right  to  declare  by  law  that  a 
title  derived  from  the  United  States,  which, 
by  their  laws,  is  only  inchoate  and  imper- 
fect, shall  be  deemetl  as  perfect  a  title  as 
if  a  patent  had  issued  from  Ihe  United 
States,  and  the  construction  of  her  o>*'n 
courts  seems  to  give  that  effect  to  lier  stat- 
ute. .  .  .  We  hold  the  true  principle  to 
be  this,  that  whatever  the  question  in  any 
court,  state  or  Federal,  i'*,  whether  a  title 
]to  land  which  had  once  l>een  the  'property 
of  the  United  States  has  passed,  that  ques- 
tion must  be  resolved  by  the  laws  of  the 
United  States;  but  that  whenever,  accord- 
ing to  those  laws,  the  title  shall  have 
passed,  then  that  property,  like  all  other 
property  in  the  state,  is  subject  to  state  leg- 
islation, so  far  as  that  legislation  is  con- 
sistent with  the  admission  that  the  title 
fKisscKl  and  vested  according  to  the  laws  of 
the  United  States." 

Irvine  v.  Marshall  (1868)  20  How.  558. 
16  L.  ed.  904,  was  an  action  originally 
Inrotight  in  a  court  of  the  territory  of  Min- 
nesota. It  was  allcped  that  the  defendant 
Marshall,  as  the  agent  of  Die  plaint iif,  lind 
purchased  certain  piiblii*  laiuN  with  ftnuU 
belonging  to  plaintiff  and  a  codcfciidimt  : 
that  Marshall  thereafter  took  a  [)iit<'nt  ccr 
tificate  in  bis  own  name,  and  refused  to 
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convey  an  undivided  half  of  the  land  to  the 
plaintiff.  The  bill  of  complaint  was  de- 
murred to  upon  the  ground  that  the  action 
could  not  be  maintained  because  of  certain 
provisions  of  the  territorial  statute  relat- 
ing to  resulting  trusts.  Applying  its  pre- 
vious ruling  in  Wilcox  v.  Jackson  ex  dem. 
M'Connel,  the  court,  in  the  course  of  the 
opinion,  speaking  through  Mr.  Justice  Dan- 
iel, said  (p.  503,  L.  ed.  p.  997)  : 

"Within  the  provisions  prescribed  by  the 
Constitution,  and  by  the  laws  enacted  in 
accordance  with  the  Constitution,  the  acts 
and  powers  of  the  government  are  to  be  in- 
terpreted and  applied  so  as  to  create  and 
maintain  a  syslem,  general,  equal,  and  ben- 
eficial as  a  whole.  By  this  rule,  the  acts 
and  the  contracts  of  the  government  must 
be  understood  as  referring  to  and  sustain- 
ing the  rights  and  interesU  of  all  the  mem- 
bers of  this  Confederacy,  and  as  neither 
emanating  from,  nor  intended  for  the  pro- 
motion of,  any  policy  peculiarly  local,  nor 
in  any  respect  dependent  upon  such  policy. 
Tlie  sy.stem  adopted  for  the  disposition  of 
the  public  lands  embraces  the  interests  ol 
all  the  states,  and  proposes  the  eoual  par- 
ticipation therein  of  all  the  people  of  all 
the  states.  This  system  is,  thcrejfore,  pecu- 
liarly and  exclusively  the  exercise  of  a 
Fetleial  power.  The  theater  of  its  accom- 
pli<*hment  is  the  seat  of  the  Federal  govern- 
ment. The  mode  of  that  accomplishment, 
the  evidences  or  muniments  of  right  it  be- 
stow.s,  are  nil  the  work  of  Federal  function- 
aries alone."  , 

Mn    Vnifrd  i^totes  v.   (hatiot    (1840)    14[486J 
Pet.  526,  537,   10  L.  ed.  573,  578.  consider- 
ing an  objection  that  Congress  was  without 
power  to  lease  the  public  lands,  it  was  said 
(p.  537,  L.  ed.  p.  578)  : 

"Congress  has  the  same  power  over  .  .  . 
[the  public  lands]  as  over  any  other  prop- 
erty belonging  to  the  United  States;  and 
this  i)ower  is  vested  in  Congress  without 
limitation." 

In  Gihson  v.  Chouteau  (1872)  13  Wall. 
92,  20  L.  ed.  534,  a  state  statute  of  limita- 
tions was  held  ineffective  as  against  a  pat- 
ent from  the  Unit^  States.  The  court, 
speaking  through  Mr.  Justice  Field,  said 
(p.  100,  L.  ed.  p.  530)  : 

"The  same  principle  which  forbids  any 
«statc  legislation  interfering  with  the  power 
of  Congres.s  to  disj)ose  of  the  public  prop- 
erty of  the  Uniteil  States  also  forbids  any 
legislation  depriving  the  grantees  of  the 
United-  Stiites  of  the  jwssession  and  enjoy- 
ment of  the  property  granted  by  reason  of 
anv  delav  in  the  transfer  of  the  title  after 
the  initiation  of  proeeedinj^s  for  its  acqui- 
sition. The  consummation  of  the  title  is 
not  a  matter  which  the  grantees  can  con 
trol,  but  one  which  rests  entirely  with  the 
government,  ^\ith  the  le;;nl  title,  when 
transferred,  uoes  the  rijiht  to  possess  and 
enjoy  the  land;  :in<l  it  \\<Mild  .niiount  to  a 
denial  of  the  power  of  di'^iKxal  in  (^oncjress 
if  theso  iMMH'tit-'.  whi<'li  *<limild  follow  n|)OTi 
the  acquisition  of  that  titlr.  could  be  for- 
feited bcc.iU'-e  thev  were  not  Ms^crtrd  Im* 
'fore  that  title  was  i^sne^l." 
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Tn  Fifik  v.  O'Neill  (1882)  106  U.  8.  283, 
27  L.  cd.  200,  1  Sup.  Ct.  Rep.  325,  Mr.  Jus- 
tice Mntiliews,  delivering  the  opinion  of  the 
court,  considering  the  4th  section  of  the 
homestead  act  of  May  20,  1862  (12  Stat,  at 
L.  393,  chap.  76,  U.  S.  Comp.  Stat.  1901,  p. 
130S),  which  provided  that  no  lands  ac- 
quired thereunder  should  in  any  event  be- 
come liable  to  any  debt  contracted  prior  to 
the  issuing  of  the  patent  therefor,  it  was 
declared  that  Congress,  by  such  provision 
had  made  the  exemption  of  such  lands  from 
sale  on  execution  a  permanent  part  of  the 
national  policy. 

In  Packer  v.  Bird  (1891)  137  U.  S.  661, 
34  L.  ed.  819,  11  Sup.  Ct.  Rep.  210,  the  court 
passed  on  the  extent  of  the  grant  contained 
in  a  patent  of  the  United  States,  to  land  in 
California,  one  portion  whereof  abutted  on 
the  Sacramento  river.  The  patent  was  is- 
sued upon  a  decree  of  confirmation  on  a 
previously  existing  right  or  equity  of  the 
patentee  to  the  lands,  and  the  survey  made 
[487]  pursuant  to  the  *decree  was  incorporated  in 
the  patent.  In  the  course  of  the  opinion, 
speaking  through  Mr.  Justice  Field,  the 
court  said  (p.  669,  L.  ed.  p.  821,  Sup.  Ct. 
Rep.  p.  212): 

"The  courts  of  the  United  States  will  con- 
strue the  grants  of  the  general  government 
without  reference  to  the  rules  of  construc- 
tion adopted  by  the  states  for  their  grants; 
but,  whatever  incidents  or  rights  attach  to 
the  ownership  of  property  conveyed  by  the 
government  will  be  determined  by  the 
states,  subject  to  the  condition  that  their 
rules  do  not  impair  the  efficacy  of  the 
grants  or  the  use  and  enjoyment  of  the 
property  by  the  grantee." 

In  Shively  v.  Bowlhy  (1894)  152  U.  S.  1, 
44,  38  L.  ed.  331,  347,  14  Sup.  Ct.  Rep. 
648,  Mr.  Justice  Gray  delivo-ing  the  opin- 
ion, the  language  just  quoted  was  approv- 
ingly referred  to;  and  Mr.  Justice  Peck- 
ham',  speaking  for  the  court,  in  8t.  Anthony 
Falls  Water  Power  Co,  v.  Bt,  Paul  Water 
Comrs,  (1897)  168  U.  S.  349,  362,  42  L. 
ed.  497,  502,  18  Sup.  Ct.  Rep.  167,  again 
approvingly  referred  to  the  statement. 

How  completely  these  authorities  apply 
to  this  case  becomes,  I  think,  manifest  when 
it  is  borne  in  mind  that  the  question  is 
whether  the  United  States,  by  the  convey- 
ance which  it  made  of  the  land  abuttins  on 
the  water,  parted  with  the  title,  which  it 
confessedly  owned  prior  to  the  conveyance, 
to  the  beds  of  the  lakes  themselves.  The 
reservation  as  to  rights  and  incidents  re- 
ferred to  in  the  excerpt  made  above  from 
the  opinion  in  Packer  v.  Bird  is  but  a  reit- 
eration of  the  doctrine  enunciated  by  the 
court  in  the  concluding  sentences  of  the 
opinion  in  Irmne  v.  Marshall,  20  How. 
658,  15  L.  ed.  994,  and  its  import  is  further 
shown  by  the  opinion  in  Barney  v.  Keokuk, 
94  U.  S.  324,  24  L.  ed.  224.  In  the  latter 
case,  the  question  presented  was  what  rights 
in  the  beds  of  navigable  streams  attached 
to  abutting  lands  conveyed  by  grants  of  the 
United  States,  and  the  court  said  that,  as 
the  bods  of  navigable  waters  within  a  state 
were  the  property  of  the  state,  by  virtue 
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of  its  sovereignty,  no  rights  in  the  bed  of 
such  a  stream  could  be  conferred  by  a  ooB' 
yeyance  from  the  United  States,  unless  the 
state  law  vested  such  rights  in  the  owners 
of    the    upland    without    reference    to    the 
source  from  which  the  title  to  the  upluid 
had  been  derived.    If  such  be  the  power  of 
the  states  as  to  navigable  waters  which  thqr 
hold  in  trust,  it  necessarily  follows  *that[4! 
what  riglits  pass  by  a  conveyance  from  the 
United  Stated  to  land  under  non-navigable 
waters  must  be  determined  by  the  laws  of 
the  United  States,  to  whom  such  land  tad 
water  when  situated  in  the  public  domain 
belong  in  absolute  ownership. 

The  ownership  in  the  United  States  and 
its  exclusive  power  under  the  Constitution 
to  administer  and  control  its  property  be- 
ing' thus  demonstrated,  it  follows  that  tlie 
state  law  is  not  the  proper  criterion  bj 
which  to  ascertain  what  tne  United  States 
conveved,  and,  therefore,  there  is  a  FedenI 
question  to  be  examined. 

The  court  below  held,  although  the  United 
States  survey  had  not,  in  fact,  been  extended 
beyond  the  meander  line,  and  the  lots  con- 
veyed by  the  United  States  were  described 
as  fractional  on  the  plat  and  in  the  pat- 
ents, that  the  patentees  yet  took  full  suDdi* 
visions.  The  principle  applied  was  this: 
Where  marsh  land  or  non-navigable  waters 
were  within  a  meander  line  upon  which 
fractional  lots  were  abutted,  the  convejanee 
of  such  lots  by  the  United  States  carries 
also  the  marsh  land  or  non-navigable  water 
beyond  the  meander  to  the  extent  of  a  InU 
subdivision.  And,  in  order  to  accomplish 
this  result,  the  marsh  land  and  water  inside 
of  the  meander  will  be  considered  to  hare 
been  surveyed,  and  the  lines  of  the  surrey 
be  hence  protracted  across  the  meander  m 
as  to  embrace  a  full  subdivision.  Whilst 
this  theory  was  plainly  irreconcilable  with 
the  construction  given  to  the  United  States 
law  by  the  supreme  court  of  Indiana  in 
oases  decided  by  it  prior  to  Stoner  v.  Eic^ 
121  Ind.  61,  6  L.  R,  A.  387,  22  N.  E.  968, 
that  case  announced  the  rule,  and  the  sub- 
sequent cases  in  Indiana  have  sanctioned  it 
down  to  and  including  Kean  v.  Rohy,  upon 
which  the  decision  in  this  case  was  rested. 
In  Hardin  v.  Jordan  the  doctrine  of  8to^ 
V.  Rice  was  criticised  as  an  unwarranted 
departure  from  the  commcm  law,  and  it  was 
observed — as  was  undoubtedly  the  case- 
that  the  Indiana  court,  in  Stoner  ▼.  R*^ 
but  adopted  the  rule  announced  by  the  fO* 
preme  court  of  Michigan  in  Clute  v.  Fis^* 
66  Mich.  48,  31  N.  W.  614,  decided  in  1887> 
shortly  before  the  decision  in  Stoner  ▼• 
Rice,  Now,  the  opinion  in  Clute  ▼.  Fit^ 
shows  that  the  Michigan  court  in  that  case 
but  followed  a  prior  ruling  made  by  it  ■* 
the  same  term,  in  Palmer  v.  Dodd,  64  Mich. 
474,  31  N.  W.  209.  The  latter  case  in^^^rilttl 
title  to  land  within  a  ^section  made  fra^[*■•J 
tional  by  a  meandered  lake  or  marsh,  t^ 
the  controversy  turned  upon  whether,  var 
der  the  law  of  the  United  States,  the  rigWi 
of  the  owTier  of  the  fractional  section  Or 
tended  beyond  the  meander  line.    The  ib* 
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preme  court  of  Michigan,  in  deciding  the 
question,  said: 

"When  the  United  States  grants  by  pat- 
ent land  described  by  a  legal  subdivision, 
the  grantee  is  entitled  to  all  the  land  cm- 
braced  within  the  legal  subdivision  con- 
tained in  his  grant,  and  is  not  limited  by 
the  number  of  acres  specified  in  the  patent 
or  upon  the  government  plat.  The  meanders 
have  no  significance  as  twundaries,  and  are 
not  intended  as  such.  They  are  run  simply 
to  afford  a  means  of  computing  the  area 
contained  in  the  fraction  which  the  United 
States  requires  payment  for  on  sale  of  the 
public  domain.  But  no  grantee  by  such 
patent,  granting  a  legal  subdivision  of 
land,  can  derive  title  to  land  upon  another 
legal  subdivision.  This  we  have  decided  in 
the  cnses  of  Wilson  v.  Hoffman,  64  Mich. 
246,  20  N.  W.  37 ;  Keyser  v.  Sutherland,  69 
Mich.  466,  26  N.  W.  866,  which  were  based 
upon  the  decision  of  the  Supreme  Court  of 
the  United  States  in  Drown  v.  Clements,  3 
How.  660,  11  L.  ed.  767." 

It  is,  hence,  apparent  that  the  rule  in 
Clute  v.  Fisher  was  based  upon  the  con- 
sti-uction  of  the  law  of  the  United  States 
expounded  by  this  court  in  Brown  v.  Clem- 
ents, 3  How.  650,  11  L.  ed.  767.  But,  long 
prior  to  the  decision  in  Clute  v.  Fisher,  this 
court,  in  Oazzam  v.  Phillips  (1857)  20  How. 
372,  16  li.  ed.  958,  had  reviewed  the  case  of 
Brown  V.  Clements,  and  decided  that  the 
sale  of  a  fractional  lot  did  not  convey  a  full 
subdivision;  and,  in  consequence  of  this 
view,  the  case  of  Broum  v.  Clements  was  ex- 
pressly overruled.  In  subsequent  cases  in 
Michigan  the  fact  that  that  court  had  mis- 
takenly predicated  its  conclusion  in  Clute 
V.  Fisher  on  a  case  which  this  court  had 
overruled,  has  been  conceded.  Grand  Rap- 
ids Ice  d  Coal  Co.  v.  South  Grand  Rapids 
Ice  d  Coal  Co.  102  Mich.  227,  25  L.  R.  A. 
815,  00  N.  W.  081.  But,  whilst  the  Michi- 
jran  court  has  thus  recognized  the  error  in- 
to which  it  inadvertently  fell  in  Clute  v. 
Fisher,  the  Indiana  court  has  continued  to 
apply  that  rule,  although  the  sole  authority 
upon  which  it  rests  has  been  repudiated. 

Besides  tlie    error    in    the    ruling    below 
490]  which  is  thus  shown  to  ♦exist,  the  princi- 
ple applied  is,  moreover,  in  conflict  with  de- 
cisions of  this  coui-t  since  the  ruling  in  Gaz- 
zam  v.  Phillips. 

In  Home  v.  Smith,  159  U.  S.  40,  40  L. 
ed.  08,  16  Sup.  Ct.  Rep.  988,  certain  frac- 
tional lots  appeared  by  the  plat  of  survey 
to  be  bounded  on  the  west  by  the  meamlcr 
line  of  the  Indian  river.  It  was.  however, 
found  AS  a  fact  that  the  water  line  which 
was  surveyed  and  made  the  boundary  of  the 
lots  was  the  line  of  a  bayou  or  savannah, 
and  that  there  had  been  an  omission  to 
make  a  survey  of  the  land  west  of  the  bayou 
and  between  it  and  the  main  bed  of  the  In- 
dian river.  The  court,  speaking  through 
Mr.  Justice  Brewer,  said  (p.  45,  L.  ed.  p. 
70,  Sup.  Ct.  Rep.  p.  990 )  : 

"Although  it  was  unsurveyed,  it  does  not 
follow  that  a  patent  for  the  surveyed  tract 
adjoining  carries  with  it  the  land  which, 
perhaps,  ought  to  have  been,  but  which  was 
190  U.  8.        U.  S.,  Book  47. 


not  in  fact,  surveyed.  The  patent  conveys 
only  the  land  which  is  surveyed;  and,  when 
it  is  clear  from  the  plat  and  the  surveys 
that  the  tract  surveyed  terminated  at  a  par- 
ticular body  of  water,  the  patent  carries 
no  land  beyond  it." 

In  Niles  v.  Cedar  Point  Club,  175  U.  S. 
300,  44  L.  ed.  171,  20  Sup.  Ct.  Rep.  124, 
it  appeared  that  a  survey  was  made  in 
1834-1835  of  fractional  townships  in  the 
northern  part  of  Ohio,  adjacent  to  Lake 
Erie.  By  the  field  notes  and  plat  certain 
sections  were  sliown  as  fractional,  because 
a  tortuous  meander  line  was  shown  upon 
the  plat  of  survey  upon  which  the  fractional 
lots  abutted.  Across  this  meander  line 
there  was  a  region  of  country  described  as 
a  marsh,  and  agreed  in  the  statement  of 
facts  to  be  a  body  of  low,  swamp  land, 
partly  boggy  and  partly  dry,  stretched  be- 
yond to  the  shores  of  Lake  Erie.  The  claim 
of  the  owner  of  the  abutting  lands  was  that 
his  boundary  was  not  the  meander  at  the 
edge  of  the  'marsh,  but  Lake  Erie.  By  re- 
ferring to  the  plat  previously  excerpted  in 
reviewing  one  of  the  Tollesion  Club  Cases, 
showing  the  situation  of  the  land  which  was 
in  controversy  in  those  cases,  it  will  be  seen 
that  the  precise  condition  passed  upon  in 
those  cases  was  involved  in  Nilcs  v.  Cedar 
Point  Club,  175  U.  S.  300,  44  L.  ed.  171.  20 
Sup.  Ct.  Rep.  124.  With  the  exact  situation 
confronting  it,  instead  of  applying  the  er- 
roneous rule  announced  in  Indiana,  this 
court  held  that  the  purchaser  of  the  frac- 
tional lots  abutting  on  the  meander  did  not 
take  a  complete  subdivision,  but  was  *con-[491] 
fined  by  the  meander  line  and  got  only  the 
land  which  he  bought  and  paid  for.  The 
court,  speaking  through  Mr.  Justice  Brew- 
er, said  (p.  300,  L  ed.  p.  173,  Sup.  Ct.  Hep. 
p.  127)  : 

"It  appears  distinctly  from  the  field  notes 
and  the  plat  that  the  surveyor.  Rice, 
stopped  his  sun'cys  at  this  'marsh,'  as  he 
callfKi  it.  These  surveys  were  approved  and 
a  plat  prepared,  which  was  based  upon  the 
surveys  and  field  notes,  and  showed  the  lim- 
its of  the  tracts  which  were  for  sale.  The 
patents,  referring  in  terms  to  the  survey  and 
plat,  clearly  disclose  that  the  government 
was  not  intending  to,  and  did  not,  convey 
any  land  which  was  a  part  of  the  marsh. 
.  «  .  •  • 

"It  may  be  that  surveyor  Rice  erred  in 
not  extending  his  surveys  into  this  marsh, 
but  his  error  does  not  enlarge  the  title  con- 
veyed by  the  patents  to  the  surveyed  frac- 
tional sections.  The  United  States  sold  on- 
ly the  fractional  sections,  received  only  pay 
therefor,  an  amount  fixed  by  the  number  of 
acres  conveyed,  and  one  receiving  a  patent 
will  not  ordinarily  be  heard  to  insist  that, 
by  reason  of  an  enor  on  the  part  of  the 
surveyor,  more  land  was  bought  than  was 
paid  for,  or  than  the  government  was  ofTer- 
ing  for  sale." 

And  the  same  meaning  was  attributed  to 
a  meander  line  in  French-Glenn  Live  Stock 
Co.   V.   Sprinffer,    185   U.    S.    54,   40   L.   ed. 
.803.  22  Sup.  Ct.  Rep.  563. 

But  it  is  said  the  state  of  Indiana  was 
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entitled  to  the  land  under  the'  beds  of  the 
lakes  in  and  by  virtue  of  the  act  of  Congress 
of  September  28,  1850,  known  as  the  swamp 
land  act,  and,  therefore,  the  error  committed 
below,  as  to  the  meaning  of  the  survey  and 
patents,  is  without  importance.  But  the 
state  could  not  acquire  a  legal  title  to  land 
under  the  swamp  land  act  except  by  patent 
(xYiZcs  V.  Cedar  Point  Cluh,  175  U.  S.  309, 
44  L.  ed.  174,  20  Sup.  Ct.  Rep.  124;  Brown 
V.  HiichcocJc,  173  U.  S.  473,  43  L.  ed.  772, 
10  Sup.  Ct.  Rep.  485;  Rogers*  Locomotive 
Mach,  Works  v.  American  Emigrant  Co.  104 
U.  S.  659,  574;  41  L.  ed.  552,'  658,  17  Sup. 
Ct.  Rep.  188;  Michigan  Land  &  Lum- 
ber Co,  V.  Hxist,  168  U.  S.  589,  692,  42  L. 
ed.  591,  592,  18  Sup.  Ct.  Rep.  208),  and 
such  patent  must  have  been  based  upon  a 
survey,  as  the  statute  clearly  contemplated 
the  selection  and  patenting  only  of  "legal 
subdivisions."  Act  September  28,  1850  (9 
Stnt.  at  L.  519,  chap.  84,  U.  S.  Comp.  Stat. 
1901,  p.  1687).  The  survey  having  stopped 
at  the  bank,  and  the  bed  of  the  lake  not 
having  been  sun'eyed,  platted,  or  subdi- 
[492Jvidod.  or  the  area  thereof  ascertained,  *no 
right  of  the  state  had  attached  to  the  lake- 
bed  land  under  the  swamp  land  act.  In- 
deed, whilst  some  of  the  earlier  cases  in  In- 
diana construed  the  swamp  land  act  in  di- 
rect conflict  with  the  meaning  of  that  act 
as  interpreted  by  this  court  in  the  cases 
above  cited,  in  a  later  case  {ToUeston  Club 
v.  State)  the  Indiana  court,  on  the  rehear- 
ing, pointed  out  that,  under  a  correct  con- 
stniction  of  the  swamp  land  act,  a  survey 
and  a  patent  were  essential  prerequisites  to 
the  passing  of  rights  to  the  state  under  the 
swamp  land  act.  And  the  confirmatory  act 
of  March  3,  1857  (11  Stat,  at  L.  251,  chap. 
117,  U.  S.  Comp.  Stat.  1901,  p.  1588), 
clearly  has  no  application,  as  patents  had 
issued  in  1853  upon  all  the  selections  made 
for  the  state. 

The  mind  cannot  fail  at  once  to  perceive 
the  serious  disturbance  to  vested  rights 
which  must  follow  from  the  suggestion  that 
title  passed  to  the  state  of  Indiana,  under 
the  swamp  land  act,  to  land  belonging  to 
the  United  States,  which  at  the  time  of  the 
issue  of  the  patents  to  the  state  had  not  been 
surveyed  or  selected  by  the  Secretary  of  the 
Interior  for  account  of  the  state,  and  which 
was  not  parceled  into  legal  subdivisions  un- 
til 1875,  when  the  lake-bed  land  in  question 
wps  surveyed  as  the  property  of  the  United 
Stntos. 

1  am  hrnuuht,  then,  to  these  questions: 
T)id  the  United  States,  by  running  meander 
linr^.  lose  lior  title  to  the  lands  within  such 
lines?  and.  Did  she,  by  issuing  patents  for 
the  fractional  lots  abutting  on  lakes  which 
were  thus  meandored,  convey  to  her  gran- 
tees title  to  tlie  center  of  the  lakes? 

It  on n not  bn  successfully  controverted 
that  from  the  borriniiin*:,  both  under  the 
Uonfodorntion  and  since  the  adoption  of  the 
Con>titntion,  the  laws  for  the  survey  and 
sale  of  the  public  domain  have  conteniplatcd 
as  well  tlio  survey  and  snle  of  both  dry  land 
av'^  lind  covered  by  wator,  except  that  un- 
dor  nnvi^nble  waters.  This  so  clearly  re- 
II50 


suits  from  the  text  of  the  statutes  that  I 
content  myself  M'ith  making  reference  to 
the  sections  of  the  Revised  Statutes  relating 
to  the  subject,  and  to  a  citation  in  the 
margin  of  some  of  the  earlier  statutes.! 

*Thc  fact  that  land  under  non-naTigabIe[49i 
waters  was  subject  to  survey  and  sale,  and 
the  settled  practice  of  meandering  naviga- 
ble streams  and  making  fractional  abutting 
lots,  is  aptly  illustrated  bv  the  case  of  Sur- 
gctt  V.  Lapice  (1850)   8  fiow.  48,  12  L.  cd. 
982.     The  question  presented   in  that  case 
arose  under  the  act  of  March  3,   1811  (2 
Stat,  at  L.  662,  chap.  46),  relating  to  the 
mode  of  surveying  public  lands  in  the  ter- 
ritor)'    of    Orleans.     By  the  2d  section  of 
that  act  power  was  conferred  to  depart  from 
the  rectangular  mode  of  survey  as  respected 
lands  abnttin?  on  certain  waters  in  the  ter- 
ritory.    Such  lands  were  to  be  laid  out  into 
tracts  as  near  as  practicable  of  a  specified 
frontage  and  depth  on  a  river  or  bayou,  and 
to  be  bounded  by  such  lines  as  the  nature 
of  the    countiy    would    render    practicable 
and  most  convenient.     By  the  6th  section  of 
the  act  certain   rignts    of    pre-emption  or 
double  concessions    in    the    lands    back  of 
tracts  fronting  on  such  waters  were  created 
under  described  conditions  in   favor  of  the 
front  proprietors,  it  being  provided  in  the 
act  that  double  concessions  should    in   no 
event  extend  so  far  in  depth  as  to  include 
lands  fit  for  cultivation  "bordering  on  an- 
other river,  creek,  bayou,  or  water  course." 
Within  the  area  of  a  double  concession  in- 
volved in  the  controversy  in  the  case  named, 
there  was  a  bayou,  and  the  claim  on  one 
side  was  that  the  double  concession  should 
extend  back  and  embrace  the  lands  on  the 
bayou  on  the  theory  that  it  was  non-navi- 
gable, while,  on  the  other  hand,  it  was  con- 
tended that  the  bayou  should  be  treated  aa 
navigable,   and   that  the  double  concession 
could  not  be  extended  back  to  embrace  the 
lands  bordering  on  the  bayou.     Considering 
the  contention  that  the  waters  of  the  bayou 
in    question,    though     non-navigable,   caw* 
within  the  description  of  water  courses  re- 
cited in  the  act,  the  court  said   (p.  60i  ^ 
ed.  p.  991 )  : 

"To  what  description  of  water  course  dw 
the  legislature  refer?     •The  enacting  clau5e[4»«j 
provides   that   every   person    who    o>vns   * 

to rd inane  OS  of  Confederation  :  May  20, 1'SJ 
(1  Blivliards  Land  Laws.  p.  11)  ;  July  13,  178<. 
art.  4  (Id.  p.  18)  :  July  23,  1787  (Id.  p.  24): 
Juno  20,  1788  (Id.  p.  29)  :  and  July  9.  1788  (»<»• 
p.  33).  .\ctR  of  Conpress:  April  21.  1792  (1 
Stat,  at  L.  257,  chap.  25)  ;  May  5,  1792  (1  Stit 
at  L.  2C0.  chap.  30)  ;  May  18,  1796  (1  Stit.  « 
L.  4U},  chap.  20,  U.  S.  Comp.  Stat.  1901.  P- 
13C2)  :  May  10.  ISOO  (2  Stat,  at  L.  73.  rb«P- 
55 1  ;  March  3.  1803  (2  Stat,  at  L.  2.33,  chap.  2'] ; 
March  20,  1S04  (2  Stnt.  at  L.  277.  chap.  35). 
February  11.  1805  (2  Stat,  at  L.  313.  cUfP- 
14)  ;  March  2,  1805(2  Stat,  at  L.  329,  chap.  26  ; 
March  3,  1811  (2  Stat,  at  L.  6G2.  chap.  46); 
April  24.  1R20  (3  Stat,  at  L.  566,  chap.  51)? 
April  5.  lf>'.\*2  (4  Stat,  at  L.  503.  chap.  65).  ^ 
vised  Stntntes  :  Title  32,  The  public  land;  P**" 
tlcularly  chapter  4  (Pre-emptions),  chapter  » 
(Ilntnrnttads),  chapter  7  (Sale  and  di«po««l  •' 
ihc  public  lands),  and  chapter  9  (Survetf  o/  tM 
public  lands). 
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tract  of  land,  'bordering'  on  any  riyer,  deed,  the  proposition  just  stated  is  estab- 
ereek,  bavon,  or  water  course,  shall  have  lishcd  by  {he  facts  disclosed  in  the  various 
the  right  of  pre-emption  to  the  back  land,  cases  decided  by  the  supreme  court  in  In- 
The  act  of  1811  has  been  construed,  in  the  diana  which  I  have  at  the  outset  reviewed* 
Department  of  Public  Lands,  for  nearly  for-  Whilst,  as  pointed  out  in  Burgett  v.  La- 
ty  years,  to  mean  that  those  owners  whose  pice,  the  existence  of  a  navigable  stream* 
lands  fronted  on  a  navigable  stream  were  was  the  reason  which  usually  occasioned  a. 
only  provided  for;  and  that  the  word  'bor-  meander  line,  and  hence  fractional  subdi- 
der,'  both  in  the  enacting  clause  and  in  the  visions,  the  provisions  of  the  surveying* 
exception,  meant  to  front  on  a  navigable  laws,  both  imder  the  Confederation  and 
water  course;  that  is  to  say,  such  waters  since,  contemplated  such  a  meander  line  al- 
as are  described  in  the  3d  section  of  the  act  so  wherever  there  existed  an  Indian  reser- 
of  February  20,  1811  [2  Stat,  at  L.  642,  vation  or  private  land  claim  which  at  the 
chap.  21],  by  which  Louisiana  was  author-  time  of  the  survey  was  made  prevented  the 
ized  to  form  a  state  Constitution  and  gov-  extension  of  the  public  sui-veys.  But  it  is 
emment,  by  which  act  the  River  Mississip-  apparent  that  from  an  early  day  meander 
pi,  and  the  navigable  rivers  and  waters  lead-  lines  and  resulting  fractional  sections  came 
ing  into  the  same,  or  into  the  Gulf  of  Mex-  to  be  established,  not  only  when  occasioned 
ico,  were  declared  to  be  common  highways,  by  navigable  rivers,  Indian  reservations,  or 
and  forever  free,  as  well  to  the  inhabitants  private  land  claims,  but  from  other  causes, 
of  the  said  state,  as  to  other  citizens  of  the  Thus,  where  the  deputy  surveyor  encoun- 
United  States.  tered  a  morass  or  swamp  which  he  deemed 
'*Simi\ar  provisions  as  respects  naviga-  [nipassable,  or  such  a  body  of  non-naviga- 
ble waters  are  common  to  other  states  where  "«  ^'^^f^f*  }^  ^?  judgment  it  would  not 
there  are  oublic  lands  and  the  nractice  has  ^®  Profitable  then  to  survey,  a  meander  line 
there  are  public  lanas,  ana  uie  practice  nas  j^     ^  ^^^     fractional     sections 

been  uniform  to  survey  and  sell  the  lands  ^^^^^^^        ^^^    ^^^j^      ^^^^.^    ^^^    ^^. 

Wenng^  on   navigable  streams    as    frac-  .^^^^   ^^^  whether  the  surveyor  general  Zi 

tional  sections ;  nor  is  the  channel  ever  sold  ^^^    respective   surveying   districts   applied 

to  a  private  owner.     Of  necessity,  it  ha4  uniform  rules  concerning  it,  the  official  docu- 

to  be  left  almost  exclusively  to  the  Depart-  ^^^^^  ^j  ^.j^i^j,  j  ^^^  ^^^^  judicial  notice 

ment  of  Lands  executing  the  public  aurveys  ^^  ^^^  ^^^^^^  ^^  ^^  determine.    But  certain 

to  ascertain  what  stream  was  navigable,  and  .^  .^  ^^^^  ^^^  practice  prevailed    prior    to 

should  be  bordered  by  fractions  and  reserved  i827.     This  is  evidenced  ♦by  a  communica-[4961 

from  sale;   and  on  the  other    hand,    what  ^.^,^  f,.^^  ^^^  L^„^  Department  to  the  sur- 

watera  were  not  navi^ble,  and   should  be  ^^^^^       ^^^1  ^^  Washington,    Mississippi, 

included   in  square  sections,  and  the  chan-  ^^^^  "^ January    30,     1827     (2    Birchard's 

"^IttI.,  1      *  XI.  J  Comp.  p.  862),  and  also  by  a  letter  from 

Whilst,  of  course,  the  case  arcwe  under  ^^^  Commissioner  to  the  surveyor  general 

the  act  of  1811,  the  opinion  points  to  the  ^^  Cincinnati.  Ohio,  dated  March  11,  1836 

general    ruhe   obtaining   for    years    in    the  ^j^    j^go).     That  complaint  was  sometimes 

Land  Department  on  the  subject  of  the  sale  ^^^^^  ^y^^^  ,     ^^    surveyors  had  mistakenly 

of  land  under  non-navigable  waters  and  the  meandered  marsh  land,  which    it    was    as- 

exclusion  of  land  forming  the  beds  of  nav-  ^^^^^  3,^^^^^^   ^^^^  j^^^^    purveyed,    subdi- 

igable   or    public   waters   from   survey   and  ^.^^    ^^^  platted,  is  also  indicated  by  the 

*>*^®*  .  ,  .    .  official  communication  last  referred  to.  The 

Without  presently  developing  this  subject  practice  as  to  non-navigable  lakes,  above  al- 

further,  I   append  in  the  marn^mf  a  refer-  i^ie^  to,  is,  moreover,  shown  by  the  mean- 

95Jence  to  acts  of  Congress,  rules  of  the  ♦Land  (Bering  of  the  very  lakes  here  in  controversy 

Department  governing  surveys,  and  reports  (Wolf    and    George)    as  early  as   1835,  of 

of  the  executive  officers   charged   with   the  Beaver  lake  and  the  lands  adjacent  to  the 

survey   and   disposition   of  the    public    do-  Calumet   river   about    the    same    time,    as 

main,  which,  beyond  perad venture, show  that,  shown  by  the  Indiana  decision  in  the  Forts- 

from  the  very  beginning  of  the  government  mouth  Bank  and  Tolleston  Club  Cases,  and 

up  to  the  decision  in  Hardin  v.  Jordan j  the  of   Cross,   Soda,  Clear,  and  Fairy  lakes   in 

general  practice  was  to  treat  the  land  under  Louisiana  in  1839.     Sen.  Doc.  101,  54  Cong, 

non-navigable  waters  as  the  property  of  the  ist  session. 

United  States,  and  to  survey  and  sell  the       The    general    practice  as  to  meandering 

same   as   part   of  the  public   domain.     In-  lakes  and  ponds,  prevailing  in  the  survey- 


tAct  of  July  1,  1870  (16  Stat,  at  L.  187,  chap. 
109)  ;  Act  of  January  11,  1873  (17  Stat,  at  L. 
409,  chap.  32)  ;  Act  of  February  19,  1874  (18 
Stat,  at  L.  16,  chap.  30)  ;  Act  of  December  21. 
1874  (18  SUt.  at  L.  293,  chap.  5)  ;  Manual  of 
Surveying  InBtructions.  February  22.  1855.  ap- 
proved by  Conj^rcss,  May  30.  18G2  (12  Stat,  at 
L.  400,  chap.  8G)  ;  Instructions  of  Commission- 
er of  General  Land  Office  of  July  13.  1874 
(Copp's  Public  Land  Laws,  p.  7C5)  ;  Report  of 
Commissioner  of  General  Land  Office,  1868  (p. 
131)  :  Manual  of  Surveying  Instructions,  May 
3,  1881  (p.  34),  January  1,  1890  (p.  33),  and 
June  30,  1894  (p.  57),  which  last  was  approved 
190  U.  8. 


by  act  of  August  15,  1894  (28  Stat,  at  L.  285„ 
chap.  288,  U.  S.  Comp.  Stat.  1901,  p.  1474)  ; 
Report  of  the  Commissioner  of  the  General 
Land  Office,  1877  (p.ll)  ;  Letter  of  Secretary 
of  Interior  in  response  to  a  resolution  of  the 
House  of  Representatives  respecting  the  survey 
of  Lakes  Wolf  and  George  (n  Indiana  and  Illi- 
nois (II.  R.  Ex.  Doc,  No.  83,  45th  Congress,  2a 
session)  :  Report  of  the  Commissioner  of  the 
General  Land  Office,  In  response  to  Senate  reso- 
lution of  January  14,  1806.  giving  information 
relative  to  certain  lakes  in  Louisiana  (Sen.  Doc, 
No.  101,  54 tb  Congress,  Ist  session). 
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ing  districts  crented  prior  to  1850,  is,  how- 
ever, conclusively  shoxiii  by  the  "Manual  of 
Instructions"  dated  February  22,  1855,  is- 
sued by  the  I^and  Department  for  the  guid- 
ance of  the  surveyors  and  deputy  surveyors. 
In  a  letter  transmitting  this  manual,  the 
Commissioner  of  the  General  Land  Office  di- 
rected attention  to  the  fact  that  it  was  a 
revised  edition  of  the  previous  instructions 
on  the  subject.  Among  the  instructions 
contained  in  this  manual  was  the  following 
(Lester  I^nd  Laws,  p.  714) : 

"3.  You  are  also  to  meander,  in  manner 
aforesaid,  all  lakes  and  deep  ponds  of  the 
area  of  25  acres  and  upwards;  also  naviga- 
ble bayous;  shallow  ponds,  readily  to  be 
drained,  or  likely  to  dry  up,  are  not  to  be 
meandered." 

This  manual  was  approved  by  Ck>ngre8S 
on  May  30,  1862  (12  Stat,  at  L.  409,  chap. 
80).  Like  manuals,  reiterating  the  instruc- 
tions above  referred  to,  were  issued  on  May 
3,  1881,  January  1,  1800,  and  June  30,  1894 
(p.  57)  ;  and  the  manual  of  1894  was  ap- 
proved by  Congress  on  August  15,  1894.  28 
Stat,  at  L.  285.  chap.  288,  U.  S.  CJomp.  Stat. 
1901,  p.  1474. 

Whilst  the  statements  already  made  are 
sufficient  to  demonstrate  that  the  rule  con- 
tained in  the  manuals  but  substantially  ex- 
pressed the  practice  prevailing  from  the  be- 
[497] ginning,  such  ^fact  is  additionally  demon- 
strated by  the  report  of  the  Commissioner 
of  the  General  Office  for  1808  (p.  131), 
wherein,  referring  to  the  rule,  he  said  that, 
in  substance,  it  but  reiterated  the  practice 
always  followed  in  the  Land  Department. 

There  is  in  reason,  then,  no  support  for 
the  proposition  announced  in  some  cases  de- 
cided by  state  courts, — presumably  on  the 
authority  of  the  rule  in  Hardin  v.  Jordan, 
— ^that  the  stopping  of  a  survey  at  the  mar- 
gin of  a  non-navigable  body  of  water  and 
the  meandering  of  the  same  operate  to  de- 
prive the  United  States  of  the  title  to  land 
within  the  meanders,  which  the  United 
States  had  owned  before  the  meander  lines 
were  run.  To  say  this  would  be  only  to  de- 
clare that  power  existed  in  the  executive 
officers  of  the  government  to  strip  the  Unit- 
ed States  of  its  projHirtj'  by  a  mere  method 
of  survey,  when  from  tlie  befjinniiig  no  au- 
thority to  that  etrcct  had  been  conferred, 
and  no  such  purpose  was  contemplated. 
The  pra-cticc  of  tlie  govern  men  t  and  the  de- 
cisions of  this  court,  it  seems  to  me,  leave 
no  room  for  controversy  on  this  subject. 
Thus,  where  a  navigable  stream  was  mean- 
dered, and  within  the  meander  lines  were 
tmsurveyed  islands  forming  part  of  the  pub- 
lic domain  of  the  United  States,  and  a  re- 
quest was  subsequently  made  under  the 
provisions  of  the  statutes  of  the  United 
States  for  their  survey  (12  Stat,  at  L. 
410,  chap.  90),  the  practice  of  the  depart- 
ment was  to  comply  with  the  request  and 
survey  and  dispose  of  the  islands  as  parts 
of  the  public  domain.  Report  Land  (3ffice, 
18C8,  p.  121.  And,  as  said  in  the  same  re- 
port, m  referring  to  the  rule  prevailing 
from  the  beginning  concerning  the  mcander- 
ing  of  lakes  and  ponds,  where,  subsequently 
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to  such  meandering,  lake  beds  were  report- 
ed as  dry,  they  "were  surveyed  and  brought 
into  the  markets  In  all  these  inatanoes  the 
United  States  has  but  exercised  the  ordinaiy 
right  of  proprietorship." 

The  decisions  of  this  court  already  re- 
ferred to  conclusively  establish  at  the  same 
timo  that  the  mere  running  of  a  ineander 
line  did  not  affect  the  title  of  the  United 
States  to  the  land  within  such  meanden. 
Without  going  over  all  the  cases,  it  suffices 
to  call  attention  on  this  point  to  Oazsam 
V.  Phillips,  20    How.    372,    15    L.  ed.  958, 
and   Niles  v.  Cedar  Point  Club,  176  U.  8. 
300,  44  L.  ed.  171,  20  Sup.  Ct.  Rep.  124. 
^Quite  recently   the  subject  was  again  pa88ed[401 
upon  in  United  States  v.  Mission  Rock  Co. 
189  U.  S.  391,  ante,  805,  23  Sup.  Ct.  Rep. 
006.     In  that  case  there  existed  in  naviga- 
ble waters  a  small  island,  and,  whilst  the 
title  of  the  state  to  the  land  under  the  navi- 
gable waters  was  sustained,  the  title  of  the 
United  States  to  the  island  was  upheld. 

The  prior  title  of  the  United  States  beiog 
unaffected  by  the  meander,  did  the  convey- 
ance by  the  United  States  of  a  specified 
quantity  of  land  contained  in  described 
fractional  lots  abutting  on  a  meander,  the 
land  under  water  within  the  meanders  be- 
ing unsurveyed  and  unplatted,  convey  by 
legal  intendment  more  than  the  grant  pur- 
ported to  embrace? 

It  cannot  be  controverted  that,  at  com- 
mon law,  as  elaborately  pointed  out  in 
Hardin  v.  Jordan,  the  owner  of  land  abut- 
ting on  an  unnavigable  body  of  water,  by 
conveying  the  upland  as  bounding  on  the 
water,  without  restriction  or  reservation  in 
the  deed,  in  legal  effect,  caused  the  center 
of  the  stream  to  be  the  boundary  of  the 
land  conveyed.  But,  it  seems  to  me,  it  can- 
not be  questioned  that  the  statutes  of  the 
United  States  relating  to  the  disposal  of 
the  public  domain  confer  no  power  what- 
ever to  sell  unsurveyed  public  land,  nor  do 
such  statutes  invest  courts  with  the  author 
ity  to  enlarge  the  grants  actually  specified 
in  tlie  patents  of  the  United  States.  A  grant 
by  the  United  States  is  to  be  interpreted  by 
the  statutes  of  the  United  States,  and  there- 
fore is  not  subject  to  be  enlarged  by  any 
principle  of  conveyance  beyond  the  express 
intendment  of  the  statute  under  the  author- 
ity of  which  the  grant  is  made.  The  dif- 
ference between  the  rules  of  constructioD 
applicable  to  grants  made  by  a  government 
and  the  grant  made  by  an  individual  w 
that  grants  of  the  government  are  to  be 
strictly  construed  in  its  favor  and  against 
the  grantee;  in  other  words,  that  nothing 
passes  by  the  grant  but  that  which  is  neces- 
sarily and  expressly  embraced  in  its  terins. 

The  doctrine  on  this  subject  was  aptly 
stated  by  the  court  in  Shively  v.  Boin^y* 
speaking  through  Mr.  Justice  Gray,  where 
it  was  said  (152  U.  S.  10,  38  L.  ed.  335, 
14  Sup.  Ct.  Rep.  551)  : 

"It  was  argued  for  the  defendants  in  ^ 
TOT  that  the  question  presented  was  a  in«re 
question  of  construction  of  a  grant  bounded 
''by  tide  water,  and  would  liave  been  the(W, 
same  as  it  is  if  the  grantor  had  been  a  pri- 
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▼ate  person.  But  this  is  not  so.  The  rule 
of  construction  in  the  case  of  such  a  grant 
from  the  sovereign  is  quite  different  from 
that  which  governs  private  grants.  Tlie  fa- 
miliar rule  and  its  chief  foundation  were 
felicitously  expressed  by  Sir  William  Scott: 
'All  grants  of  the  Crown  are  to  be  strictly 
construed  against  the  ffrantee,  contrarv 
to  the  usual  policy  of  the  law  in  the  consid- 
eration of  grants;  and  upon  this  just 
ground,  that  the  prerogatives  and  rights  and 
emoluments  of  the  Crown  beins  conferred 
upon  it  for  great  purposes,  and  Tor  the  pub- 
lic use,  it  shall  not  be  intended  that  such 
prerogatives,  rights,  and  emoluments  are 
diminished  by  any  grant,  beyond  what  such 
grant  by  necessary  and  unavoidable  con- 
st ruction  shall  take  away/  The  Kebeckah, 
1  C.  Rob.  227,  230.  Many  judgments  of 
this  court  are  to  the  same  effect.  Charles 
River  Bridge  v.  Warren  Bridge,  11  Pet.  420, 
544-548,  0*  L.  ed.  773,  822-824 ;  Martin  v. 
Waddell,  16  Pet.  367,  411,  10  L.  ed.  997, 
1013;  Central  Tranap.  Co,  v.  Pullman's 
Palace  Car  Co,  139  U.  S.  24,  49,  35  L.  ed. 
.'ifi,  04,  1 1  Sup.  Ct.  Rep.  478." 

Applying  this  doctrine  to  the  lands  in 
question,  as  the  law  of  the  United  States 
conferred  no  authority  to  transfer  unsur- 
veyed  land,  and  confined  the  patentee  to  the 
land  actually  described  in  the  patent  as 
strictly  construed,  it  follows  that,  by  the 
issue  of  its  patents  for  fractional  lots  abut- 
ting on  the  water,  the  United  States  did  not 
transfer  the  title  to  the  beds  of  the  lakes  in 
question  within  the  meander  lines. 

And  the  Land  Department,  in  executing 
the  acts  of  Congress,  and  Congress  itself,  in 
dealing  with  the  subject,  have  so  uniformly 
manifested  the  purpose  that  the  grants  of 
the  United  States  to  land  bordering  on  a 
non-navis^able  body  of  water  should  not  con- 
vey the  land  under  the  water  Injlonging  to 
the  ITnited  States  beyond  the  limits  of  the 
land  actually  expressed  in  the  patent  as  con- 
veyed, that  it  seems  to  nie  the  statutes  for 
the  disposition  of  the  public  domain  should 
be  read  as  if  they  contained  an  express  pro- 
vision to  that  effect. 

I  have  already  shown  the  rule  prevailing 
from  the  earliest  day  for  the  meandering  of 
non-navi;rable  lakes  and  ponds,  and,  in  doing 
so,  called  attention  to  the  report  of  the  Coni- 
niifisioner  of  the  General  Land  Office  made  in 
IH)]1868,  in  which  he  stated  "that  it  had  been 
the  constant  practice  from  the  beginning, 
after  lakes  had  been  meandered  and  on  the 
lakes  becoming  dry,  to  survey  and  dispose  of 
the  beds  thereof.  As  evidencing  this  prac- 
tice, I  call  attention  to  the  following: 

The  Land  iJepartnient.  on  July  13,  1874 
(Copp*s  Public  Land  Laws,  p.  7C5),  issued 
directions  which  were  to  govern  the  survey 
of  the  bed  of  non-navigable  lakes  and  other 
like  bodies  of  water  which  had  been  mean- 
dered at  the  time  of  the  original  survey,  and 
which  had  become  suitable  for  survey  and 
sale.  As  the  circular  of  instructions  related 
only  to  districts  where  the  office  of  surveyor 
general  had  been  abolished,  and  could  not 
nave  been  intended  to  create  a  rule  in  such 
districts  different  from  that  obtaining  in 
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other  districts,  the  legitimate  inference  from 
the  instructions  is  that  it  was  intended  to 
put  in  effect  in  such  districts  the  practice 
usual  in  other  districts  where  the  office  of 
surveyor  general  had  not  been  done  awaj 
with.  This  view  finds  support  in  the  pre- 
lude to  the  letter  forwarding  the  circular  of 
instructions,  which  says:  ''As  inquiries 
arise  in  regard  to  the  survey  of  the  b^ds  of 
meandered  lakes  or  other  similar  bodies  of 
water  in  districts  where  the  office  of  survey- 
or general  has  been  discontinued,  the  follow- 
ing is  communicated,"  etc.  The  instructions 
which  followed  authorized  the  survey  of  the 
beds  of  such  lakes  as  the  property  of  the 
United  States,  when  the  waters  had  ''so  per- 
manently receded  or  dried  up  as  to  leave 
within  the  unsurveyed  area  dry  land  fit,  in 
ordinary  seasons,  for  agricultural  purpos- 
es." The  remainder  of  the  instructions 
dealt  with  the  mode  of  proceeding  to  have  a 
survey  made  and  title  obtained  by  individu- 
als. 

Here,  again,  as  in  the  case  of  the  rule  of 
1855,  concerning  the  meandering  of  non-nav- 
igable lakes,  the  fact  that  it  but  in  sub- 
stance formulated  the  practice  prevailing 
from  the  beginning,  is  shown  by  the  report 
of  the  Commissioner  of  the  General  Land 
Office  made  in  1877  (Report,  Land  Office,  p. 
11),  where,  referring  to  the  practice  of  the 
department  as  to  surveying  islands  situated 
in  navigable  waters  within  a  meander  and 
the  circular  in  respect  thereto  issued  in 
1868,  and  also  referring  to  the  circular  of 
July  13,  1874,  above  referred  to,  it  was 
said: 

"The  regulations  embraced  in  these  circu- 
lars were  not  new  *in  their  substance,  but[50l] 
were  simply  a  formulation  of  the  pre-exist- 
ing practice  of  the  office  theretofore  adminis- 
tered with  reference  to  the  class  of  lands  to 
which  they  were  applicable." 

It  is  then  e«*tablished  that  from  the  very 
beginning  of  the  government,  until  at  least 
the  date  of  the  circular  just  referred  to,  the 
practice  was,  after  non-navigable  bodies  of 
water  had  been  meandered,  when  the  beds 
thereof  became  uncovered,  to  dispose  of  such 
beds  as  the  property  of  the  United  States^ 
separately  from  the  former  border  lots.  As 
the  record  docs  not  disclose  the  number  of 
instances  in  which  this  practice  was  ob- 
served during  nearly  one  hundred  years 
prior  to  Uardin  v.  Jordan^  I  may  not  state 
them,  but,  as  no  single  instance  to  the  con- 
trary appears,  it  seems  to  me  that  the  state- 
ment in  Hardin  v.  Jordan^  that  the  contrary 
rule  had  always  prevailed,  is  left  without 
any  support  whatever,  and  must  have  arisen 
from  confounding  the  uniform  practice  not 
to  sell  the  channel  of  navigable  rivers,  which 
loelonc^ed  to  the  states,  with  the  uniform 
practice  to  the  contrary  as  to  non-navigable 
waters,  which  belonged  to  the  United 
States.  But,  the  acts  of  Congress  on  the 
subject  are  so  clear  that  they  leave  no  room 
for  substantial  controversy,  and  they,  in  ef- 
fect, amount  to  a  legislative  approvsl 
of  the  construction  of  the  laws  of  the 
United  States  affixed  by  the  adminis- 
trative   officers    to    those    laws    from    the 
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▼exy  foundation  of  the  government.  Thus, 
on  July  1,  1870  (16  Stat,  at  L.  187, 
chap.  100) ,  after  the  sale  of  border  lots  abut- 
ting on  the  meander  of  a  marsh  and  the  Lit- 
tle Calumet  river,  Congress  provided  for  the 
survey  and  sale  of  the  lands  within  the  me- 
anders. So,  also,  after  the  patenting  to  the 
state  of  Indiana  of  the  fractional  lots  abut- 
ting on  Beaver  lake.  Congress,  by  act  of  Jan- 
uary 11,  1873  (17  Stat,  at  L.  400,  chap. 
32),  granted  the  bed  of  the  lake  to  the  state. 
Again,  by  the  act  of  February  10,  1874  (18 
Stat,  at  L.  16,  chap.  30),  the  bed  of  a  mean- 
dered lake,  known  as  Tarkio  lake,  situated 
in  Holt  county,  Missouri,  was  conveyed  to 
the  county,  with  a  reservation,  however,  that 
the  county  should  make  title  to  such  person 
as  might  have  settled  upon  any  portion  of 
the  land  once  part  of  the  bed  of  the  lake,  un- 
der the  homestead  and  pre-emption  laws. 
Yet  a  further  illustration,  which,  because  of 
[602]  its  brevity  and  importance,  is  excerpted  *in 
full.  Congress  passed  an  act,  approved  on 
December  21,  1874  (18  Stat,  at  L.  293,  chap. 
5),  which  reads  as  follows: 

"Be  it  enacted  hy  the  Senate  and  House  of 
Representatives  of  the  United  States  of 
America  in  Congress  assembled,  That  so 
much  of  the  bed  of  the  marsh  or  pond  in  sec- 
tions fourteen,  twenty-three,  and  twenty-six, 
in  township  sixteen  north,  of  range  twenty 
east  of  the  fourth  principal  meridian  in  the 
county  of  Sheboygan,  in  the  state  of  Wis- 
consin, as  shall  or  may  be  reclaimed  by 
draining  the  water  from  the  same,  shall  he 
o^ned  and  held,  so  far  as  any  rights  or  in- 
terests of  the  United  States  are  concerned, 
by  the  owners  of  the  lands  abutting  upon 
said  marsh  or  pond,  and  draining  the  same 
to  the  center  or  thread  thereof,  and  divided 
among  the  several  owners  adjoining  and 
abutting  said  marsh  or  pond,  according  to 
the  rules  of  law,  upon  payment  by  said  ad- 
joining owners  into  the  treasury  of  the 
United  States  of  $1.25  per  acre  for  the 
amount  of  land  that  has  been  or  may  be  so 
reclaimed." 

But,  it  is  said,  although  it  be  conceded 
that  the  patentee,  under  the  law  of  the 
United  States,  was  confined  to  the  land  with- 
in the  actual  boundaries  of  the  fractional  lots 
conveyed,  nevertheless  if,  as  a  matter  of  con- 
veyancing, a  grant  by  an  individual  would 
be  construed  under  the  state  law  as  extend- 
ing beyond  the  diy  land  to  the  center  of  the 
water,  such  construction  should  be  applied 
to  the  patents  of  the  United  States.  This, 
however,  but  asserts  the  same  proposition 
which  I  have  already  fully  considered,  and, 
whilst  seemingly  accepting  the  true  meaning 
of  the  law  of  the  United  States  and  the  in- 
terpretation given  to  it  from  the  beginning, 
proceeds  to  overthrow  it. 

To  argue  that,  because  conveyances  made 
by  individuals  are  controlled  by  the  law  of 
tne  states,  therefore  conveyances  made  by 
the  United  States  are  likewise  so  controlled, 
involves,  as  I  see  it,  not  only  a  non  sequitur, 
but,  besides,  amounts  to  denying,  so  far  as 
the  public  domain  is  concerned,  that  there 
is  a  ffovernment  of  the  United  States  having 
complete  ownership  and  supreme  power  in 
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the  premises.  The  suggestion  that  courts  as 
a  matter  of  convenience  will  determine  by 
the  state  *law  the  extent  of  a  grant  made  by[609 
the  United  States  is  without  force,  since 
courts  have  no  power  upon  their  conception 
of  convenience  to  deprive  the  United  States 
of  its  property  by  resorting  to  the  laws  of  a 
state  in  order  to  devest  the  title  of  the 
United  States  in  and  to  property  which  it 
owns,  and  which  it  has  never  voluntarily 
parted  with  if  its  own  laws  be  applied. 
Moreover,  the  argument  of  convenience, 
when  inherently  considered,  is  without  mer- 
it, since  it  rests  on  the  assumption  that,  for 
the  purpose  of  convenience,  it  will  be  held 
that  what  property  passed  by  a  grant  of  the 
United  States  is  to  be  measured  by  a  vari- 
able standard,  the  divergent  laws  of  the  sev- 
eral States,  instead  of  the  law  of  the  United 
States  operating  generally  throughout  the 
United  States,  thus  creating  uncertainty 
and  confusion  by  causing  it  to  come  to  pass 
that  a  grant  made  by  the  United  States  in 
virtue  of  the  authority  conferred  by  the 
statutes  of  the  United  States  will  mean  one 
thing  in  one  state  and  a  wholly  different 
thing  in  another. 

As  pointed  out  by  this  court  in  Irvine  v. 
Marshall,  20  How.  5.58,  503,  15  L.  ed.  094, 
997,  one  of  the  very  objects  of  the  provision 
of  tlie  Constitution  conferring  ample  power 
upon  Congress  with  respect  to  the  property 
of  the  United  States  was  to  prevent  this  very 
condition  of  things.  In  other  words,  the 
proposition  is  that,  for  the  sake  of  assumed 
convenience,  a  rule  of  interpretation  should 
be  resorted  to  to  bring  about  the  very  condi- 
tion of  inconvenience  which  it  was  the  pur- 
pose by  the  constitutional  provision  in  ques- 
tion to  guard  against. 

Conceding,  however,  arguendo,  that  a 
^ant  by  the  United  States  should  be  con- 
strued as  a  matter  of  conveyancing  by  the 
local  law  prevailing  in  a  particular  state,  it 
nevertheless  seems  to  me  clear  that  the  con- 
clusion which  the  court  reaches  is  erroneous. 
As  has  been  shown  in  the  Portsmouth  Bank 
Case,  the  supreme  court  of  Indiana  express- 
ly decided  that. a  conveyance  of  border  lots 
by  the  state  was  to  be  governed,  not  by  the 
rules  of  conveyancing  applicable  to  private 
individuals,  but  that  the  power  of  the  state 
oflicers  was  to  be  ascertained  from  the  stat- 
utes of  the  state  alone ;  consequently,  it  was 
decided  that,  where  the  state  had  conveyed 
the  lots  abutting  *on  Beaver  lake  by  the  ex- [504] 
act  description  contained  in  the  patents  of 
the  United  States,  such  conveyances  gave  no 
right  to  the  bed  of  the  lake,  because  power 
existed  in  the  officers  of  the.  state  only  to  sell 
lands  which  had  been  regularly  surveyed 
and  platted.  Zn  other  words,  the  local  deci- 
sions in  Indiana  establish  the  exact  distinc- 
tion between  the  rule  of  conveyancing  appli- 
cable to  individuals  and  those  controlling 
the  grant  by  a  government,  which  was 
pointed  out  by  this  court  in  the  passage  from 
the  opinion  in  Shively  v.  Bou>lhy,  pre\'iously 
quoted. 

Surely,  if  it  be  the  rule  in  Indiana  that 
the  construction  of  a  grant  made  by  tlie 
state  of  its  public  lands  is  to  be  controlled 
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by  the  state  statutes,  it  should  not  now  Ik 
lield  that  a  grant  by  the  United  States  of  its 
lands  situated  in  Indiana  is  not  to  be  con- 
strued by  the  statutes  of  the  United  States, 
but  bv  the  rules  of  conveyancing  applicable 
to  private  grants.  In  other  words,  that,  in 
dealing  with  the  lands  of  the  United  States, 
the  government  is  to  be  subjected  to  the  lo- 
cal law  of  Indiana,  and  yet  at  the  same  time 
l)e  deprived  of  the  rights  which  are  accorded 
by  that  law  to  the  state,  regarded  as  a  gov- 
ernment. To  now  so  hold,  it  seems  to  me,  is 
but  to  declare  that  it  is  within  the  province 
of  the  local  law  to  strip  the  United  States  of 
its  governmental  attributes  and  reduce  it  to 
the  condition  of  a  mere  private  individual. 
This  dilficulty  cannot  be  avoided  by  suggest- 
ing that  in  this  particular  case  the  Indiana 
courts  have  decided  that  the  transfer  of  the 
border  lots  carried  the  beds  of  the  lakes,  and 
Iience  it  must  be  construed  that  such  land 
passed  by  the  local  law.  As  has  been  previ- 
ously demonstrated,  the  decision  of  the  su- 
preme court  of  Indiana  in  this  case  was  in 
effect  predicated  on  its  previous  rulings  in 
iitoner  v.  Kice  and  the  Tolleston  Club  Cases. 
In  those  cases  it  was  declared  that  the  doc- 
trine previously  announced  in  the  Ports- 
mouth Bank  Case  was  not  overruVsd,  but  the 
court  proceeded  upon  the  theory  that  that 
case  was  inapplicable,  because  it  held  in  the 
subsequent  cases  tliat  there  had  been  in  those 
cases  a  survey  of  the  land  under  water  at 
the  time  the  border  lots  were  conveyed  by 
the  United  States.  This  was  based,  not  up- 
on any  local  law,  but  upon  the  law  of  the 
United  States  as  construed  by  the  state 
)5] court.  That  *constniction  being  overthrown 
by  the  decision  of  this  court  in  Gazzam  v. 
Phillips  and  the  many  other  cases  in  this 
court  which  have  followed  it,  it  results  titat 
hy  the  Federal  law,  upon  which  the  court 
based  its  decision,  the  beds  of  the  lakes  did 
not  pass.  And  that  tliis  result  wa?*  under- 
stood by.  the  supreme  court  of  Indiana  is 
shown  by  the  opinion  on  the  rehearing  in  the 
Tolleston  Club  Case,  where  it  was  expressly 
declared  that,  if  the  theory  of  survey  an- 
nounce<l  by  the  court  was  incorrect,  it  was 
its  opinion  that  the  bed  of  the  lake  did  not 
pass,  and  title  thereto  remained  in  the 
United  States.  The  decision  now  announced, 
therefore,  holds  that  the  question  whether 
the  beds  of  the  lakes  passed  is  to  be  deter- 
mined by  the  local  law  as  a  matter  of  con- 
veyancing. When  it  develops  by  the  deci- 
sion of  the  Indiana  court  that,  under  the  lo- 
cal law,  as  a  matter  of  conveyancing,  the 
beds  of  the  lakes  did  not  pass,  it  is  then  in 
effect  decided  that  the  beds  did  pass,  because 
it  has  been  decided  by  the  supreme  court  of 
Indiana  that  there  had  been  a  survey  under 
the  law  of  the  United  States,  although  the 
fact  that  there  had  been  none  conclusively 
results  from  a  line  of  decisions  of  this  court 
which  are  not  now  questioned.  It  comes 
then,  as  my  mind  sees  it,  to  this:  The  beds 
of  the  lakes  did  not  pass  by  the  local  law, 
and  they  did  not  pass  by  the  Federal  law 
correctly  construed;  but,  although  passing 
by  neither  the  Federal  nor  the  local  law, 
they  must  yet  be  held  to  have  passed  be- 
190  U.  8. 


cause  of  a  principle  of  law  which  it  is  impos- 
sible for  me  to  state,  because  my  mind  does 
not  perceive  it. 

Pretermitting,  however,  this  view,  and 
considering  the  case  as  controlled  by  the 
rule  of  Hardin  v.  Jordan,  it  only  remains  to 
determine  whether,  under  the  principle  of 
stare  decisis,  my  duty  is  to  assent  to  its  ap- 
plication in  the  case  at  hand.  Undoubtedly, 
since  Hardin  v.  Jordan  was  decided,  rights 
of  property  may  have  accrued  predicated  on 
the  ruling  made  in  that  case;  but  it  is  also 
unquestionable  that  rights  of  property  which 
had  vested  prior  to  that  ruling  under  the 
acts  of  Congress,  and  the  settled  construc- 
tion and  practice  of  the  government  prevail- 
ing for  almost  a  century,  would  be  devested 
if  that  case  were  applied.  Indeed,  the  case 
in  hand  is  but  an  illustration  of  this  fact, 
since  patents  of  the  United  States  to  land 
once  forming  *part  of  the  beds  of  the  lakes[506] 
which  are  in  controversy  in  this  case  were 
issued  prior  to  the  decision  in  Hardin  v. 
Jordan.  Two  classes  of  rights  of  property 
then  must  be  considered, — the  one  resting  on 
the  true  rule  existing  from  the  foundation 
of  the  government,  and  the  other  upon  the 
mistaken  theory  of  Hardin  v.  Jordan.  I  do 
not  feel  at  liberty  to  indulge  in  the  conjec- 
ture that  the  rights  which  were  brought  into 
existence  during  a  century  are  less  import- 
ant than  those  which  may  have  arisen  in  the 
comparatively  short  period  since  the  deci- 
sion in  Hardin  v.  Jordan.  Putting  this 
\'iew  aside,  if  only  the  rights  of  those  who 
had  actually  received  the  pat4»nts  of  the 
United  States  for  the  beds  of  the  lakes  , 
which  had  once  been  meandered  were  con- 
cerned, it  might  be  that  I  should  consider  it 
my  duty  to  accept  as  controlling,  under  the 
rule  of  stare  decisis,  the  decision  in  Hardin 
V.  Jordan^  and  thus  deprive  the  plaintiffs  in 
error,  whose  rights  are  here  at  issue,  of  their 
property,  and  this  upon  the  assumption  that 
tlie  legislative  department  of  the  govern- 
ment would  rectify  the  wrong  which  would 
l)e  thus  inflicted.  My  mind,  however,  can- 
not escape  the  conviction  that  the  conse- 
quence of  ndhoring  to  the  doctrine  of  Har- 
din V.  Jordan  cannot  be  limited  merely  to 
the  rights  of  those  who  may  have  in  the  past 
actually  acquired  from  the  United  States 
title  to  land  once  forming  the  beds  of  mean- 
dered lakes.  On  the  contrary,  that  doctrine 
strips  the  United  States  of  the  title  to  the 
bod  of  every  pond  or  lake  which  was  m«»an- 
dered  during  the  nearly  a  century  which 
preceded  the  decision  in  Hardin  v.  Jordan, 
where  the  lots  l)ordering  on  such  meandered 
lakes  had  l)een  disposed  of  by  the  United 
States.  This  shows  the  inadequacy  of  the 
suggestion  that  the  United  States  niaj*,  by  a 
change  of  the  form  of  conveyancing,  obviate 
the  doctrine  now  maintained.  Whatever  be 
the  change  in  the  rules  of  conveyancing 
whenever  the  bed  of  a  meandered  lake  here- 
after becomes  fit  for  sale,  the  question  must 
recur  and  call  for  a  reiteration  of  the  ruling 
now  made.  Under  these  circumstances,  the 
line  upon  which  I  should  act  seems  to  me  to 
have  already  been  plainly  pointed  out  by  the 
court  in  Qazzam  v.  Phillips,  20  How.  372,  15 
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li.  ed.  058.  There  the  court,  aa  I  have  aaid, 
having  been  called  upon  to  consider  the  cor- 
rectness  of  the  rule  announced  by  it  twelve 
[507]year8  *before  in  Broton  v.  Clements,  3  How. 
650,  11  L.  ed.  767,  and  having  concluded 
that  that  case  had  been  wrongly  decided, 
was  required  to  determine  whether  it  was 
its  duty  under  the  rule  of  stare  decisis  to 
perpetuate  an  erroneous  principle  or  apply 
a  correct  one.  In  deciding  to  follow  the  lat- 
ter course,  the  reason  which  controlled  to 
the  conclusion  is  so  directly  applicable  to 
the  subject-matter  of  this  case,  and  was  so 
frankly  and  ably  stated,  that  I  excerpt  a 
passage  from  the  opinion,  as  follows  (p.  378, 
L.  ed.  p.  961)  : 

"It  is  possible  that  some  rights  may  be 
disturbed  by  refusing  to  follow  the  opinion 
expressed  in  that  case;  but  we  are  satisfied 
that  far  less  inconvenience  will  result  from 
this  dissent,  than  by  adhering  to  a  principle 
which  we  think  unsound,  and  which,  in  its 
practical  operation,  will  unsettle  the  surveys 
and  subdivisions  of  fractional  sections  of  the 
public  land  running  through  a  period  of 
some  twenty-eight  years.  Anyone  familiar 
with  the  vast  tracts  of  the  public  domain 
surveyed  and  sold,  and  tracts  surveyed  and 
yet  unsold,  within  the  period  mentioned, 
can  form  some  idea  of  the  extent  of  the  dis- 
turbance and  confusion  that  must  inevitably 
flow  from  an  adherence  to  any  such  princi- 
ple. We  cannot,  therefore,  adopt  that  deci- 
sion or  apply  its  principles  in  rendering  the 
judjrnient  of  the  court  in  this  case." 

Concluding  that  the  patents  of  the  United 
States  to  the  state  of  Indiana  for  the  frac- 
tional lots  abutting  upon  Wolf  lake  and 
Lake  George  did  not  convey  title  to  land 
under  the  water,  and  that  the  patents  subse- 
quently issued  by  the  United  States,  based 
upon  the  Wolcott  survey  of  1875,  purporting 
to  pass  the  title  to  land  once  a  part  of  the 
beds  of  the  lakes  were  valid,  I  dissent. 

I  am  authorized  to  say  that  Mr.  Justice 
McKenna  joins  in  this  dissent. 


[508] •GERTRUDE  H.  HARDIX  and  the  Cook 
Coimty  Canal  &  Dock  Company,  Flffs.  in 
Err., 

V, 

CHARLES  B.  SHEDD 
(See  S.  C.  Reporter's  ed.  508-524.) 

Public  lanrls — grayit  of  land  bordering  on 
non-navigahle  water — title  to  adjoining 
submerged  land — question  of  local  law. 

Whether  the  patentee  of  the  United  States  to 
land  bounded  on  a  non-navtgable  lake  t>elong- 


NoTK. — A 8  to  title  to  land  under  water — see 
note  to  GoDf  v.  Couple  (Mich.)  42  L.  R.  A.  161. 

A8  to  oicner>ihip  of  the  bed  of  lakes  and 
pondfi — see  note  to  Gouverneur  v.  National  lee 
Co.   (N.  Y.)   18  L.  R.  A.  695. 

As  to  atate  decisions  and  laws  as  rules  of 
decision  in  Federal  courts — see  notes  to  Wil- 
son  V.  rerrin,  11  C.  C.  A.  71 ;  Hill  v.  Illte,  29 
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adjoining  submerged  land  Is  determined  bf 
the  law  of  the  state  where  the  land  Ilea. 


[No.  66.] 

Submitted  January  IS,  1902.  Ordered  for 
reargument  December  22, 1902.  Reargued 
January  12,  IS,  190S,  Decided  May  18, 
190S. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Illinois  to  review  a  decree  which 
affirmed  a  decree  of  the  Circuit  Court  of 
Cook  County  in  favor  of  petitioner  in  a  pro- 
ceeding under  the  burnt  records  act  of  that 
state.     Affirmed. 

See  same  case  below,  177  111.  123,  52  N.  E. 
380. 

The  facts  are  stated  in  the  opinion. 

Mr.  Thomas  Dent  submitted  the  CHUse 
for  plaintiffs  in  error: 

Land  belonging  to  the  United  States  can- 
not be  disposed  of,  except  by  the  authority 
of  Congress. 

Gibson  v.  Chouteau,  13  Wall.  92,  20  L.  ed. 
534;  Irvine  v.  Marshall,  20  How.  658,  15 
L.  ed.  994. 

Whenever  the  question  in  any  court,  state 
or  Federal,  is  whether  a  title  to  land  which 
had  once  been  the  property  of  the  United 
States  has  passed,  that  question  must  be 
resolved  by  the  laws  of  the  United  States. 

Wilcox  V.  Jackson  ex  dem.  M*Connel,  IS 
Pet.  498,  616,  10  L.  ed.  264,  273;  Bagnell  v. 
Brodcrick,  13  Pet.  436,  10  L.  ed.  235;  Paige 
v.  Peters,  70  Wis.  178,  36  N.  W.  328;  /rrt«e 
V.  Marshall,  20  How.  504,  15  L.  ed.  997; 
Gibson  v.  Chouteau,  13  Wall.  92,  20  L.  ed. 
53'4;  Seymour  v.  Sanders,  3  Dill.  440,  Fed. 
Cas.  No.  12,690;  Oilmore  v.  Sapp,  100  111. 
297. 

The  supreme  court  of  Illinois  has.  been  in 
accord  with  this  court  in  treating  the  mean- 
der of  a  body  of  water  in  the  government- 
surveys  as  having  been  run,  not  as  a  liniita — 
tion  upon  boundaries,  but  for  showing  the 
water  as  a  boundary,  and  ascertaining  quan- 
tities approximately. 

St.  Paul  &  P.  R.  Co.  V.  Schurmeir,  7  Wall  — 
272,  19  L.  ed.  74;  Middleton  v.  Pritchard  — 
4  III.  510,  38  Am.  Dec.  112;  Houck  v.  Yates^^ 
82  III.  179;  Fuller  v.  Dauphin,  124  111. 
16  N.  E.  917. 

The  courts  of  the  United  States  will 
strue  the  grants  of  the  general  govemmeni 
without  reference  to  the  rules  of  construct* 
tion  adopted  by  the  states  for  their 

Packer  v.  Bird,  137  U.  S.  661,  34  L. 
819,  11  Sup.  Ct.  Rep.  210. 

The  presumption  is  in  ordinary  cases  thj 
a  deed   for  a  tract  having  water 
conveys  as  far  as  the  grantor  owns. 


C.  C.  A.  553  ;  Griffin  v.  Overman  Wheel  Ca     • 
C.  C.  A.  548 ;  Elmendorf  v.  Taylor.  6  L.  ed.  tX 
S.  290 ;  Jackson  ex  dem.  St.  John  y.  Chew,  • 
I.,  ed.  U.  S.  583 ;  United  States  e»  rel.  Buts  '^. 
Muscatine,  19  T*.  ed.  U.  S.  490;  Clark  y.  Gm- 
ham,  5  L.  ed.  U.  S.  334,  and  Forepaugh  y.  Dels- 
ware,  L,  &  W.  R,  Co.  (Pa.)  6  L.  R.  A.  608. 
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Paine  v.  Woods,  108  Mass.  160;  Trustees 
of  Schools  V.  Schroll,  120  111.  509,  60  Am. 
Rep.  576,  12  N.  E.  243;  Bristol  v.  Carroll 
County,  95  111.  84;  Hogg  v.  Beerman,  41 
Ohio  St.  81,  52  Am.  Rep.  71;  Middleton  v. 
Pritchard,  4  111.  510,  38  Am.  Dec.  112;  3 
Kent,  Com.  428;  Elphinatone,  Interpreta- 
tion of  Deeds,  182,  183. 

The  weight  of  authority  as  to  what  is  the 
common  law  is  most  decidedly  with  the  view 
that  waa  adopted  by  this  court  in  Hardin 
V.  Jordan,  140  U.  S.  371,  35  L.  ed.  428,  11 
Sup.  Ct.  Rep.  808,  838;  Mitchell  v.  Smale, 
140  U.  S.  406,  35  L.  ed.  442,  1 1  Sup.  Ct.  Rep. 
819,  840. 

Beckman  v.  Kreamer,  43  111.  447,  92 
Am.  Dec.  146;  Bristol  v.  Carroll  County, 
95  111.  84;  Bristow  v.  Cormican,  L.  R.  3 
App.  Cas.  641 ;  Smith  v.  Rochester,  92  N.  Y. 
463,  44  Am.  Rep.  393;  Oouverneur  v.  Na- 
tional Ice  Co.  134  N.  Y.  355,  18  L.  R.  A. 
695,  31  N.  E.  865;  Lamprexf  v.  State,  52 
Minn.  181,  18  L.  R.  A.  670,  53  N.  W.  1139; 
Kirkpatrich  v.  Yates  Ice  Co.  45  Mo.  App. 
335;  Grand  Rapids  Ice  d  Coal  Co.  v.  South 
Grand  Rnpids  Ice  &  Coal  Co.  102  Mich.  227, 
25  L.  R.  A.  815,  60  N.  W.  681;  Olson  v. 
Huntamer,  6  S.  D.  364,  61  N.  W.  479;  Shell 
V.  Matteson,  81  Minn.  38,  83  N.  W.  491; 
Kanouse  v.  Slockhower,  48  N.  J.  Eq.  42,  21 
Atl.  197;  State  v.  Portsmouth  Sav.  Bank, 
106  Ind.  435,  7  N.  E.  379. 

This  court  is  not  required,  in  passing 
upon  the  effect  of  a  patent  for  public  lands, 
to  surrender  its  own  judgment  as  to  what  is 
the  common  law. 

Yates  V.  Mihcaukee,  10  Wall.  497,  19  L. 
ed.  984. 

This  court  should  not  feel  bound  to  sur- 
render its  convictions  on  the  subject  on 
account  of  a  contrary  subsequent  decision 
of  the  state  court. 

Pease  v.  Peck,  18  How.  505,  15  L.  od.  518; 
Roberts  v.  Bolles,  101  U.  S.  119,  25  L.  ed. 
880;  Nelson  v.  Madison,  3  Biss.  244,  Fed. 
Cas.  No.  10,110;  Morgan  v.  Curtenius,  20 
How.  1,  15  L.  ed.  823;  Gelpcke  v.  Dubuque, 
1  Wall.  175.  17  L.  ed.  520. 

Mr.  Thomas  Dent  also  argued  the  cause 
for  plaintiffs  in  error  on  reargument. 

Mr.  Harry  S.  Meoartney  submitted  the 
cause  for  defendant  in  error: 

The  local  law  of  the  state  in  which  lands 
patented  by  the  United  States  lie  governs 
the  construction  to  be  given  to  grants  of 
lands  bordering  upon  waters,  whether  nav- 
igable lake,  navigable  stream,  or  non-nav- 
igable lake  or  stream. 

Hardin  v.  Jordan,  140  U.  S.  371,  35  L.  ed. 
428,  11  Sup.  Ct.  Rep.  808,  838;  Shively  v. 
Boiclby,  152  U.  S.  1,  38  L.  ed.  331.  14  Sup. 
Ct.  Rep.  548;  St.  Anthony  Falls  Water 
Power  Co.  v.  St.  Paul  Water  Comrs.  168 
U.  S.  349,  42   L.  ed.  497, 18   Sup.  Ct.  Rep.  157. 

Mr.  Harry  8.  Meeartney  also  argued 
the  cause  for  defendant  in  error  on  reargu- 
ment. 

Mr.  Justice  Holmes  delivered  the  opin- 
ion of  the  court: 

This  is  a  proceeding  under  the  burnt  rec- 
ords act  of  the  state  of  Illinois,  by  which 
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the  defendant  in  error,  Shedd,  seeks  to  es- 
tablish his  record  title  to  certain  land  ad- 
joining and  under  a  non-navigable  lake 
called  Wolf  lake,  lying  partly  in  Illinois 
and  partly  in  Indiana.  The  plaintiff  in 
error,  Hardin,  also  owns  land  adjoining  the 
same  lake,  by  succession  to  a  title  under 
patents  from  the  United  States,  and  under 
these  patents  makes  claims  to  land  now  or 
originally  under  the  lake,  which  conflict 
with  tba  claim  of  Shedd  and  with  the  decree 
of  the  court.  The  other  plaintiff  in  error 
is  a  grantee  of  Hardin.  The  decree  having 
been  affirmed  by  the  supreme  court  of  the 
state  (177  111.  123,  52  N.  E.  380;  S.  C.  161 
111.  402,  33  L.  R.  J^.  146,  44  N.  E.  28G),  the 
case  is  brought  here  by  writ  of  error. 
Mitchell  V.  Smale,  140  U.  S.  400.  410,  35 
L.  ed.  442,  443.  11  Sup.  Ct.  Rep.  819,  840; 
Shively  v.  Bowlby,  152  U.  S.  1,  9,  10,  38 
T..  ed.  331,  335,  14  Sup.  Ct.  Rep.  648.  It 
seems  unnecessary  to  go  into  details  of  the 
difference,  as  the  main  question  here  goes 
to  the  foundation  of  Hardin's  Case,  and  we 
are  against  her  on  that.  Her  title  and  a 
plan  of  the  territory  in  which  lies  tl»c  dis- 
puted land  will  be  found  set  out  in  Hardin 
V.  Jordan,  140  U.  S.  371,  35  L.  ed.  428,  11 
Sup.  Ct.  Rep.  808,  838. 

The  claim  of  the  plaintiffs  in  error  to  the 
land  below  the  original  water  line  depends 
on  its  having  passed  by  the  patent  of  the 
United    States.      The    patent    to    Holbrook, 
from  which  they  derive  an  important  part 
of  their  title,  was  dated  May  20,  1841,  long 
before  the  swamp  land  act.     [9  Stat,  at  L. 
519,  chap.  84.]     At  that  time  the  land  under 
the   lake,   as  well   as   that   surrounding   it, 
belonged  to  the  United*Statcs.  and,  if  grants[519 
of  the  United     States  should  be  construed 
without  regard  to  state  lawn,  it  may  be  as- 
sumed that,  subject  to  all  questions  of  the 
proper  adjustment  of  lines,  Hardin  would 
haVe  prevailed.     When  land  is  conveyed  by 
the  United  States  bounded  on  a  non-navi- 
gnble  lake  belonging  to  it,  the  grounds  for 
tfie   decision  must  be   quite  different  from 
the  considerations  affecting  a  conveyance  of 
land  bounded  on  navigable  water.     In  the 
latter  case  the  land  under  the  water  does 
not  belong  to  the   United   States,  but  has 
passed  to  the  state  by  its  admission  to  the 
Union.     Nevertheless,  it  has  become  estab- 
lished almost  without  argument  that  in  the 
former  case,  as  in  the  latter,  the  effect  of 
the   grant   on    the    title   to   adjoining   sub- 
merged land  will  be  determined  by  the  law 
of  the  state  where  the  land  lies.    In  the  case 
of  land  bounded  on  a  non-navigable  lake  the 
United  States  assumes  the  position  of  a  pri- 
vate owner  subject  to  the  general   law  of 
the  state,  so  far  as  its  conveyances  are  con- 
cerned.    Hardin  v.  Jordan,  140  U.  S.  371, 
.35  L.  ed.  428,  11   Sup.  Ct.  Rep.  808,  838; 
Shively  v.  Bowlby,  152  U.  S.  1,  45,  38  L.  ed. 
331,  347,  14  Sup.  Ct.  Rep.  548;  Grand  Rap- 
ids d  I.  R.  Co.  V.  Butler,  159  U.  S.  87,  90, 
93,  40  L.  ed.  85-87,  15  Sup.  Ct.  Rep.  991; 
St.  Anthony  Falls  Water  Power  Co.  v.  8t. 
Paul  Water  Comrs.  108  U.  S.  349,  363.  42 
L.  ed.  497,  502,  18  Sup.  Ct.  Rep.  157.    Such 
cases  are  not  affected  by  Rev.  Stat.  {§  2476, 
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pagses  to  the  riparian  proprietor,  along  with  33  L.  R.  A.  165,  131,  44  N.  E.  289,  297. 

tiie  grant  of  the  ahore  oy  the  United  States,  prrreive  no  need  for  considering  the  decree 

it  dopH  not  pass  bj  force  of  the  grant  alone,  m  detail. 
because  the  United  Statea  does  not  own  it,        Denrce  affirmtd. 
but  it  paaae?)  by  force  of  the  de^^laration  of 

the  Btntc  which  does  own  it  thut  it  is  at-        Mr.  Justice  White,  with  ivhom  concura 

tachcd  to  the  shore.    The  rule  aa  to  convey-  Mr.  Justice  MoKenu*,  dissenting; 
nnces  bounded  on  non- navigable  lakes  doea        This  case,  in  some  aspects,  involves  con- 

iwt  mean  that  the  land  under  such   water  tj>ntions  supposed   to  have  been   Unally  de> 

alM>  passed  to  the  state  on  its  admission  or  cid«l   bv   tliis  court   in   Hardin   v.   Jordan. 

othci  »i«F,  apart  from  the  swamp  land  act,  140  U.  S.  371,  35  L.  ed.  423,  11  Sup.  Ct.  Rep. 

but  is  (.imply  a  convenient,  possibly  the  most  808,  838,  "and  UUch.cll  v.  SmaU,  140  U.  S.[5tll 

convenient,   way   of  determining   the   effect  40G,  3S  L.   ed.   442,   II   Snp.   Ct.   Rep.  810, 

at  a   grant.     We   are  particiilar  in  calling  8J0.    In  those  cases  there  was  >  contro^■e^Hy 

attention  to  this  difference,  because  we  fear  between  persona  holding  the  patenU  of  the 

th.-(t   there  has  been  some   misapprehension  United  StaUs  to  fnicfional  lota  abutting  on 

with  rff-ard  to  the  point.  ""'  meander   line  of   Wolf   lake   in   Illinoii 

The  low  of  Illinois  has  been  settled  since  ""J  "'ose  holding  the  patents  of  the  United 

Hardin  v.  Jordan.  140  U.  S.  371,  3.^  L.  ed.  «t"tea  subsequently  issued  to  the  bed  of  the 

428,  11  Sup.  Ct.  Rep.  808.  838,  and  it  now  is  '"''«■     ^he  latter  patents  were  based   upon 

clear,  by  the  decision  in  this  case  and  later,  *  «""«.r  """.d"  i*'  the  bed,  approved  after 

that  eonvevances  of  the  upland  do  not  carrjJ  Tm  ■     .'■"   ^*  ^".         ,T  ."."iSu  "•  w' 

adjoining  land  below  the  water  line.    FM^  ''?'''  ""J^^'^^T ,    ITtT  f  if  ';''?"*'''*: 

,.    1.I..JJ    ir.i   111    tai    IT  I     o     *    un    a  of  the  claimants  to  the  bed  of  the  lake  weif 
V   V   Ir     nn  X  V   i  Wrf   1  fi  ni   .4'  ii^^  determined  by  the  local  law  of  Illinois. 

X-'   <^    lo,      »  f       o'.         J    ,a<-'T?f  Ascertaining  what  the  local  law  was,  it  was 

r_««,^i-h-'^K  ■  ,?''r„2"'"^n'-,,^''-'""'f:  ^^"j"?-  ■If^i'lcd  tt"**  the  abutting   lot  owners  took 

[6aO]23o,  5.   S.  L    807     'Followmg  these  dec.-  t„  y,^  ^^„t^^  ^f  l,,^  ,^    ^„j  ^^^  t,,^  ^„^ 

sions   we  must  hold  that  the  title  set  up  by  ^^         ^       ,^„ts  to  the  bed  ^^e^e  roid. 
tie  plainlilTs  in  error  fails.    Even  accepting        jhe  controversy  presented  by  this  record 

the  priniiplca  of  the  common  taw,  it  may  oHRin-ited  from  conflicting  claims  made  in 

be  a  question  whether  one  consideration  in  two  suits  (subsequently  consolidated)  to  th; 

tins  case  was  not  overlooked  in  flordm  v.  bed  of  Wolf  lake,  bctwwn  Mrs.  Hardin  {nho 

J^rdon.     It  was  noted  that  the  conveyance  ^^^  t^e  plaintiff  in  Hardin  v.  Gordon)  and 

Uiis  by  rcfcrpnce  to  the  ofhc.al   plat.     The  ^^^  „f  |,g^  grantees,  as  owners  of  the  border 

pirtt  of  the  Illinois  portion,  unlike  that  of  j^j,,  ghedd   {grantee  of  Mitchell,  the  plain- 

the  part  in  Indiana,  described  the  lake  as  ^iflr  („  j/„pft,tl  v.  Si,.a(e),  also  as  an  iwner 

a  ■■  navigable  lake."    It  is  true  that  this  was  „f  ,„,j„  l„t     ^^  ^.„j(,„,  claimants  under 

a  niistflk.-,  hut  It  might  be  urged  that  the  patents  of  the  United  States  based  upon  the 

Ucaonption  must  be  taken  to  have  the  same  ^^^.^y  „f  t^e  bed  of  the  lake.    Although  Um 

effect  as  it  it  were  true   when   we  are  do-  j,|,i5,„cnt  lielow  was  against  the  ae^ind  pat- 

UTinining  the  effect  of  a  conveyance  adopt-  ^.„^^^   they  have  not  prosecuted  error.    Thi 

ingit.     It  w-ouUI  seem  that  if  a  eonvcyaiiec  s„prenie  oonit  of  Illinois  declined  to  apply 

ol   land  bounded  by  n.ivigable  water  would  u.^  ,„,g  l^i,,  ,j„„„  j,,.  t^is  court  because  it 

not  puss  land  Mow  the  water  line,  a  con-  ,,g,j  (,,„(  j^is  court  had.  in  nardin  v.  Jar 

icynnen   purporting  to   bound   the   land   by  ^„  „nj  Mitchell  v.  Hmalt,  misconceived  the 

navi^-iible   water   docs   not   purport   to   pass  gjate  law.    Bv  the  loeol  law  it  waa  held  that 

hind  bdow  the  waUr  line.    The  common  law  (i.e  |„t  ouners,  by  the  convevance  to  theni 

its  understood  by  thi,  conrt  and  the  local  „f  x^^  nbutting  on  the  meander  line,  took 

law     of     Illinois    with     regard     to    granta  „„  ^^^^^^  whatever  to  the  bed  of  the  lake.    It 

bounded  by  navigable  Avatcr  ore  the  sanie.  ^^^^  however,  decided  that  the  effect  of  the 

hftiM-ly  v.  lionlbn.  Iji  U.  S.  1,  43.  47,  51,  convevance  by  the  United  States  to  private 

3S   I,,  ed.   331,   34<.   348.   3o0.    14  Sup.   Ct.  ^^^^^  of  the  l«rder  loU  was  to  transfer 

llc]'.  .348;  Seaman  v,  Sm<th.  24  III.  521.  the  title  of  the  U-d  of  the  lake  to  the  state 

Hi  conriw.  It  would  result  from  the  Illinois  „,  minoj,.  i-|,p  doctrine  of  tlie  supreme 
ruling-  that  the  surv<-y  of  the  submerged  ^,„.t  o,  minois  on  the  subject  it.  not  onlv 
hind  in  19,4.  referred  to  in  Uard<n  v.  Jor-  g^„„.n  ;„  t,,^  opinion  ot  that  court  in  thi» 
Jnii,  and  the  conveyances  in  pursuance  of  case  {FvlUr  v.  Hhedd.  161  III.  462,  .13  L.  It- 
it.  may  have  been  good  on  the  Illinois  side  a.  146,  44  N.  E.  280),  but  also  in  the  siih- 
of  the  state  line,  unless  the  state  had  got  sequent  case  of  Hammond  v,  Hhcpard,  180 
a  title  before  that  date  under  the  swamp  111.  2.3S,  S7  K.  I'..  807.  In  the  lirst  case 
land  act.  Whether  it  did  so  or  not,  it  is  [fuiier  v.  £hfdil),  after  expressly  deciding 
unnecessary  to  consider  in  this  case.  that   the   at.ite  of   Illinois   did   not  acquire 

Tlic  land  which  Sbedd  gets  under  the  de-  title  to  the  l)ed  of  the  lake  under  tlie  swamp 

ci'cc  of  the  slate  court  he  gets,  not  in  dero-  bind   act.,   the   court  declined   to   hold   that 

gutioii   of   the   foregoing  principles,   but  on  "the  grant  to  the  riparian  owner  eonveys 

tindingi  of  fiict  as  to  wliat  land  was  aboi'e  tlie  l)ed  of  a  non-navigable  [meander]  lake. 

water  ;it  the  date  of  the  patents  from  the  and  makes  its  waters  niere  private  waters;" 

United  States  (101  111.  4Gg.  470,  33  L.  R.  A.  'and,  further,  said  that,  "so  long  m  ■ucfalSSIl 

U!>.  1.''i4.  44  N.  E.  289),  and  as  to  accretions  iitcandcr  lakes  exist,  over  their  waters  and 
USa  19il  o.  s. 
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bed,  when  covered  with  water,  the  state  ex- 
erci!«e&  control,  and  holds  the  same  in  trust 
for  nil  the  people  who  alike  have  benefit 
thereof,  in  fishing,  boating,  and  the  like." 
In  the  second  case  {Hammond  y.  Shepard) 
the  supreme  court  of  Illinois  said  (p.  241, 
N.  E.  p.  867)  : 

**  The  law  of  this  state,  as  repeatedly  an- 
nounced, is  that  shore  owners  on  meandered 
lakes,  whether  navigable  or  non-navigable, 
take  title  only  to  the  water's  edge,  the  bed 
of  the  lake  being  in  the  state. 

•  •••*••• 

"  No  shore  owner  can  take  away  from  the 
state  its  title  to  the  former  bed  of  the  lake 
unless  he  can  establish  by  proof  that  the 
-dry  land  was  formed  by  the  water  receding 
from  his  shore  line." 

Under  the  doctrine  thus  stated,  having 
treated  the  bed  of  the  lake  as  the  property 
of  the  state,  the  court  determined  the  rights 
of  the  parties  by  reference  to  principles  of 
accretion  which  it  deemed  applicable  to  the 
property  in  the  bed  of  the  lake  owned  by 
the  state.  Now,  in  Kean  v.  Calumet  Canal  d 
Improv.  Co.,  quite  recently  decided  by  this 
court  [100  U.  S.  452,  ante,  1134,  23  Sup.  Ct. 
Rep.  651],  the  doctrine  announced  in  Hardin 
v.  Jordan  was  re-examined,  and  it  was  in 
•effect  held  that  that  case,  whilst  recogniz- 
ing that  the  ownership  of  the  beds  of  non- 
naviijablc  lakes  on  the  public  domain  was 
in  the  United  States,  simply  decided  that 
when  the  Urtited  States  sold  lots  bordering 
on  such  a  lake  the  question  whether  or  not 
the  bed  of  the  lake  passed  by  the  grant  of 
the  border  lots  was  to  be  determined  by  the 
principles  of  conveyancing  in  force  under  the 
local  law  of  the  state  where  the  lake  was 
situated.  Now,  as  the  settled  rule  in  Illi- 
nois is  that,  under  the  principles  of  convey- 
ancing prevailing  in  that  state,  no  title  to 
the  bed  of  a  lake  passes  to  the  patentees  of 
the  United  States  by  the  sale  of  border  lots, 
I  do  not  perceive  how  the  United  States 
has  lieen  devested  of  its  title  to  the  bed  of 
Wolf  lake.  To  say  that,  although,  on  the 
principles  of  conveyancing  under  the  local 
law,  the  bed  did  not  pass,  nevertheless,  be- 
cause the  United  States  sold  the  border  lots, 
the  state  of  Illinois  thereby  became  the 
S3] owner  of  the  bed  of  the  lake,  is,  'as  I  under- 
stand it,  to  declare  that  it  is  in  the  power 
of  the  state  of  Illinois  to  appropriate  the 
property  of  the  United  States. 

The  suggestion  that  the  considerations 
just  stated  are  immaterial,  because,  even 
although  by  the  local  law  the  United  States 
did  not  convey  to  the  patentees  of  the  border 
lots  title  to  the  bed  of  the  lake,  it  may  have 
parted  with  its  title  to  the  bed  by  the 
swamp  land  act,  involves  a  departure  from 
the  settled  construction  of  the  swamp  land 
act  to  which  attention  was  called  in  the 
dissent  in  Kean  v.  Calumet  Canal  d  Improv. 
Co.  Besides  the  disturbance  of  vested  rights 
to  which  it  seems  te  me  such  a  suggestion 
luust  give  rise,  it  must  be  remembered  that 
it  is  directly  in  conflict  with  the  opinion  of 
the  supreme  court  of  Illinois  in  this  very 
case,  where  it  was  expressly  declared  that 
the  atate  did  not  take  title  to  the  bed  of 
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Wolf  lake  under  the  swamp  land  act,  be- 
cause as  a  mattsr  of  fact  the  converse  had 
been  explicitly  decided  by  the  Secretary  of 
the  Interior  in  a  contest  before  the  Land 
Department  to  which  the  state  of  Illinois 
was  a  party.  The  result  of  the  suggestion 
as  to  the  swamp  land  act  then,  as  I  see  it, 
is  to  cause  the  state  of  Illinois  to  become  the 
owner  of  the  bed  of  the  lake  under  the 
swamp  land  act,  in  derogation  of  the  act  of 
Congress,  contrary  to  the  rulings  of  this 
court  and  of  the  supreme  court  of  the  state, 
and  in  disregard  of  the  express  findings  of 
fact  made  by  the  Secretary  of  the  Interior 
when  he  approved  the  second  survey,  and 
also  when  he  rendered  the  decision  on  the 
contest  to  which  the  state  of  Illinois  was  a 
party. 

I  fail  to  perceive  if,  as  a  matter  of  con- 
veyancing under  the  local  law,  the  title  to 
the  bed  of  the  lake  did  not  pass  with  the 
sale  of  the  border  lots,  how  the  United 
States  has  lost  its  title.  If  it  be  conceded 
that  the  view  of  the  local  law,  announced 
by  this  court  in  Hardin  v.  Jordan,  was  a 
mistaken  one,  and  that  the  local  law  must 
be  taken  to  be  what  the  lower  court  held 
it  to  be  in  this  case,  then  it  seems  to  me 
the  only  foundation  upon  which  the  title  of 
the  United  States  to  the  bed  of  the  lake  can 
be  disputed  has  disappeared,  since,  in  my 
opinion,  the  theory  of  accretion  which  the 
court  below  applied  cannot  be  *su8tained[524] 
either  by  reason  or  authority.  I  content 
myself  with  merely  stating  this  view,  which 
involves  the  merits,  and  do  not  elaborate, 
because,  in  my  opinion,  if  it  be  —  as  the 
court  now  decides  — that  the  question 
whether  the  title  of  the  United  States  to 
the  bed  of  Wolf  lake  passed  to  the  state  of 
Illinois  is  to  be  determined  solely  by  the 
local  law  of  Illinois,  as  construed  by  the 
coiu'ts  of  that  state,  I  do  not  perceive  how 
a  Federal  question  arises  on  this  record, 
since  I  find  it  impossible  to  think  that  there 
can  be  a  Federal  question  depending  exclu- 
sively for  its  solution  upon  non-Federal  or 
state  law. 

I  am  authorized  to  say  that  Mr.  Justice 
McKenna  concurs  in  this  dissent. 


REPUBLIC  OF  COLOMBIA,  Appt., 

V. 

CAUCA    COMPANY    and    Colombian  Con- 
struction &  Improvement  Company. 

(See  S.  C.  Reporter's  ed.  524-082.) 

Appeal — from  circuit  court  of  appeals — suit 
by  foreign  state — arbitration — majority 
award — elements  of  award — indemnity  for 
railway  construction, 

1.    An  appeal  lies  to  the  Supreme  Court  of  the 


Note. — Aa  to  iohen  equitp  toUl  set  aside  an 
award — see  notes  to  Bnrchell  v.  Marsh.  15  L. 
ed.  96 ;  District  of  Columbia  v.  Bailey,  43  L.  ed. 
118 :  Hartford  F.  Ins.  Co.  v.  Bonner  Mercantile 
Co.  (C.  C.  D.  Mont)  11  L.  R.  A.  623,  and  Nolan 
V.  Colorado  Cent  Consolidated  Mln.  Co.  12  C. 
C.  A.  592. 
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United  States  from  a  decree  of  a  circuit  court 
of  appeals  In  a  controversy  between  a  foreign 
state  and  citizens  of  one  of  the  United  States, 
since  such  decree  Is  not  made  final  by  the  pro- 
Ttslon  of  the  set  of  March  8,  1801,  chap.  517, 
I  6  (26  Stat,  at  L.  826,  828,  U.  S.  Comp.  Stat. 
1001,  p.  650),  declaring  decrees  of  such  court 
to  be  final  "In  all  cases  where  the  jurisdiction 
Is  dependent  entirely  upon  the  opposite  par- 
ties to  the  suit  or  controversy  being  aliens 
and  citizens  of  the  United  States,  or  citizens 
of  different  states." 

2.  An  award  signed  by  two  of  the  three  mem- 
bers of  a  commission  appointed  to  determine 
the  amount  of  the  indemnity  to  be  paid  by  the 
Republic  of  Colombia  to  the  assignee  of  a 
railroad  concession  in  exchange  for  the  sur- 
render of  the  concession  and  railroad  cannot 
be  defeated  by  that  government  because  its 
commissioner  resigned  after  the  discussions 
were  closed,  where  the  commission  had,  at  the 
outset,  resolved,  under  the  power  given  to  it 
by  the  submission  agreement  to  determine  the 
procedure  to  be  followed,  that  a  majority  vote 
should  govern, — especially  where  possession 
of  the  railroad  was  surrendered  to  the  govern- 
ment pursuant  to  the  terms  of  the  submission. 

8.  The  salaries  and  traveling  expenses  of  ex- 
ecutive ofHcers  of  a  railway  construction 
company  devoting  itself  solely  to  the  business 
of  building  a  railroad  in  the  Republic  of 
Colombia,  and  the  office  expenses  of  Its  New 
York  office,  are  elements  of  the  indemulty 
which  that  Ucpubllc  agreed,  in  exchange  for 
the  surrender  of  the  concession  and  the  rail- 
road, to  pay  to  the  asslguec  of  such  conces- 
sion for  the  works  and  labors  (laa.obrat  y  tra- 
bajoa)  executed  by  it  and  Its  expenditures  on 
the  works  and  labors  executed  by  it  in  the 
construction  of  such  railroad. 

4.  Cash  paid  by  a  railway  construction  com- 
pany for  the  purchase  of  a  railway  concession 
granted  by  the  Republic  of  Colombia,  and 
sums  voted  by  that  company  to  Its  officers  for 
services  in  securing  an  agreement  to  submit 
to  arbitration  the  question  of  the  amount  of 
the  ludemnlty  to  be  paid  by  such  Republic  to 
the  assignee  of  the  concession  In  exchange  for 
the  latter's  surrender  of  the  concession  and 
railroad,  for  the  works  and  labors  (tos  obraa  y 
trabajua)  executed  by  it,  and  expenditures 
on  works  and  labors  executed  by  it  in  the 
construction  of  the  mllroad,  are  not  properly 
allowed  as  elements  of  such  indemnity. 

[No.  259.] 

Argued   April  23,  2//,    1003,    Decided  May 

18,  1003. 

APPEAL  from  the  United  States  Circuit 
Court  of  Appeals  for  the  Fourth  Circuit 
to  review  a  decree  which  affirmed  a  decree  of 
the  Circuit  Court  for  the  District  of  West 
Virginia  confirming  in  part  an  award  under 
a  submission  entered  into  between  the  Re- 
public of  Colombia  and  the  Cauca  Company. 
ReverRcd  and  remanded  to  the  Circuit 
Court,  with  directions  to  confirm  the  award 
in  part. 

Sec  same  case  below,  51  C.  C.  A.  604,  113 
Fed.  1020. 

The  facts  are  stated  in  the  opinion. 

Mr.  Williajn  G.  Jolinson  argued  the 
cause  and  filed  a  brief  for  appellant: 

"Aliens'*  and  "foreign  states'*  are  not 
identical. 

Story,  Const.  §§  1699,  1700. 
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Jurisdiction  in  The  Sapphire,  11  Wall. 
164,  20  L.  ed.  127,  rested  upon  the  cliaracter 
of  the  party  as  a  "foreign  state." 

The  term  "foreign  state"  is  sjmonymous 
with  "foreign  nation." 

Cherokee  Nation  v.  Georgia,  5  Pet.  15,  5 
L.  ed.  30. 

In  Stone  v.  South  Carolina,  117  U.  S.  430, 
29  L.  ed.  962,  6  Sup.  Ct.  Kep.  709,  this  court 
pointed  out  the  obvious  distinction  between 
a  state  and  a  citizen  of  a  state. 

A  voluntary  submission  to  arbitration  is 
a  contract. 

District  of  Columbia  v.  Bailey,  171  U.  S. 
161,  43  L.  ed.  118,  18  Sup.  Ct.  Rep.  868. 

The  decision  of  the  arbitrators,  that  a 
matter  does  come  within  the  terms  of 
the  submission,  cannot  be  conclusive  of  the 
fact.  If  it  could,  all  matters  would  be  in- 
cluded which  they  pleased  to  consider  to 
be  so,  however  at  variance  with  the  terms  of 
the  submission  and  contrary  to  the  intent 
of  the  parties  to  it. 

Sawyer  v.  Freeman,  35  Me.  546. 

Preliminary  negotiations,  bases  of  agree- 
ment, discussions,  claims  and  counterclaims 
of  the  parties,  as  to  the  matters  to  which 
the  proposed  submission  should  extend,  are 
merged,  superseded,  abrogated,  and  utterly 
annulled  by  the  ultimate  written  agreement 
which  the  parties  signed. 

Van  Ness  v.   Washington,  4  Pet.  232,  7 
L.  ed.  842;  Emerson  v.  Slater,  22  How.  28, 
16  L.  ed.  360;  Oelricks  v.  Ford,  23  How.  49, 
16  L.  ed.  534;  The  Delaware,  14  Wall.  679. 
20  L.  ed.  779;  Bast  v.  First  Nat.  Bank,  101 
U.  S.  93,  25  L.  ed.  794;  Ruggles  v.  Illinois^ 
108  U.  S.  526,  27  L.  ed.  812,  2  Sup.  Ct.  Rep 
832;  Palmer  v.  Green,  6  Conn.  14;  De  Lon 
V.  Stanton,  9  Johns.  38;  Efner  v.  Shaw, 
Wend.  567;   Billington  v.  Sprague,  22  Me- 
34;  Loring  v.  Alden,  3  Met.  676;  District  o 
Columbia  v.  Bailey,  171  U.  S.  161,  43  L. 
118,  18  Sup.  Ct.  Rep.  868. 

Defendants  cannot  be  permitted  to  u 
for  tlioir  own  benefit,  evidence  which  the-  ~~^ 
did  not  themselves  ofTer  for  any  purpose  an —  d 
which  the  complainant  has  no  right  to  02 
in  its  own  behalf. 

Marine  Ins.  Co.  v.  Hodgson,  6  Cranch,  20 
3  L.  ed.  200;  Tappan  v.  Beardsley,  10  Wa 
427,  19  L.  ed.  974. 

At  common  law,  an  arbitrator  cannot  a 
minister  an  oath. 

Morse,    Arbitration   &    Award,    131,    1 
133;   Russell,  Power  &  Duty  of  Arbitrat 
5th  ed.   §   179;    Tobey  v.  Bristol  County 
Story,   800,    Fed.   Cas.    No.    14,065;    Feo 
V.   Townsmd,   5   How.   Pr.    315;    Regina 
Hallctt,  20  L.  J.  M.  C.  N.  S.  197;  iVelH^m^ 
ton   V.    MarJcintosh,   2   Atk.   569;    Street      f. 
Rigby,  6  Ves.  Jr.  815. 

Statements  of  witnesses  in  a  common-I*v 
arbitration  arc  not  admissible  in  evidence  xo 
judicial  proceedings. 

Jcssup  V.  Cook,  6  N.  J.  L.  434. 

The  fact  that  tlie  arbitrators,  or  some  of 
them,  or  some  one  or  other  of  the  parties, 
or  some  persons  appearing  before  the  aibi- 
trators,  might  have  suppo^  that  there  wu 
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imoertainty  or  ambiguity  in  the  agreement, 
does  not  constitute  an  ambiguity. 

1  Greenl.  £v.  15th  ed.  §  298. 

If  the  arbitrators  act  in  excess  of  their 
powers,  if  they  consider  and  make  their 
award  as  to  matters  not  submitted^  their 
Award  is  void. 

Leslie  v.  Leslie,  50  N.  J.  Eq.  107,  24  Atl. 
319,  Affirmed  in  52  N.  J.  Eq.  332,  31  Atl. 
724;  Cook  v.  Carpenter,  34  Vt.  126,  80  Am. 
1>ec.  670;  Adams  v.  Adams,  8  N.  H.  91 ;  Oil- 
more  V.  Hubhardf  12  Cush.  221;  Sawyer  v. 
Freeman,  35  Me.  546 ;  Wyman  v.  Hammond, 
55  Me.  537;  Sioann  v.  Deem,  4  W.  Va.  369; 
Dunlap  V.  Campbell,  5  W.  Va.  197;  Oihson 
V.  Poicell,  6  Smedes  &  M.  726;  Glade  v. 
Schmidt,  20  111.  App.  160;  Carmack  v. 
Grant,  5  Litt.  (Ky.)  33;  Lynch  v.  Nugent, 
80  Iowa,  431,  46  N.  W.  61 ;  White  v.  Arthur, 
59  Cal.  33;  Reynolds  v.  Reynolds,  15  Ala. 
398 ;  Butler  v.  New  York,  7  Hill,  330 ;  Bul- 
lock V.  Bergman,  46  Md.  277 ;  McCormick  v. 
Cray,  13  How.  35,  14  L.  ed.  36;  DeOroot 
V.  Untied  fif<a<e«,  5  Wall.  419,  18  L.  ed.  700. 

Upon  the  resignation  of  one  arbitrator  the 
others  were  not  competent  to  make  an  award 
before  the  vacancy  had  been  filled; 

Morse,  Arbitration  &  Award,  p.  151 ; 
Brower  v.  Kingsley,  1  Johns.  Cas.  334;  Har- 
ris V.  Norton,  7  Wend.  634;  Russell,  Arbi- 
tration &  Award,  p.  209;  Re  Beck,  1  C.  B. 
N.  S.  695;  Little  v.  Newton,  2  Mann.  &  G. 
351;  Lord  v.  Lord,  5  El.  &  Bl.  404;  Hoff  v. 
Taylor,  5  N.  J.  L.  829;  Moore  v.  Ewing,  1 
N.  J.  L.  144,  1  Am.  Dec.  195. 

Even  if  the  arbitrators*  work  had  been 
completed  and  there  only  remained  the  for- 
mal rendition  of  their  decision  in  the  form 
of  an  award  at  the  time  of  Pena's  resigna- 
tion, it  would  not  remove  the  objection  to 
the  validity  of  the  award. 

Moore  v.  Ewing,  1  N.  J.  L.  144,  1  Am. 
Bee.  195. 

Messrs.  John  W.  Beanmont  and  Jolin 
X.  Cowen  argued  the  cause,  and,  with  Mr, 
Edward  H.  Murphy  and  Messrs.  Co  wen, 
Cross,  d  Bond,  filed  a  brief  for  appellees: 

Where  matter  of  a  purely  private  nature 
has  been  submitted  to  arbitration,  it  is  es- 
sential to  the  validity  of  the  award  that  it 
must  be  concurred  in  by  all  of  the  arbitra- 
tors; unless  the  intention  of  the  parties  ap- 
pears to  the  contrary. 

Hohson  V.  M'Arthur,  16  Pet.  182,  10  L. 
«d.  930. 

But  in  matters  of  public  concern  a  dif- 
ferent rule  seems  to  prevail;  there  the  voice 
of  the  majority  shall  govern. 

Green  v.  Miller,  6  Johns.  39,  5  Am.  Dec. 
184;  Eames  v.  Eamcs,  41  N.  H.  177;  People 
ex  rel.  Hawes  v.  Walker,  23  Barb.  304; 
Orindley  v.  Barker,  1  Bos.  &  P.  236,  Ck). 
Xitt  181a;  King  v.  Bceston,  3  T.  R.  592; 
McCoy  v.  Curtice,  9  Wend.  17,  24  Am.  Dec. 
113;  Ex  parte  Rogers,  7  Cow.  526;  People 
ea  rel.  Washington  v.  Nichols,  52  N.  Y.  478, 
11  Am.  Rep.  734;  Cooley  v.  (rConnor,  79 
U.  S.  391,  20  L.  ed.  446;  Patterson  v.  Leav- 
4tt,  4  Conn.  50,  10  Am.  Dec.  98;  Young  v. 
Buckingham,  5  Ohio,  485;  First  Nat.  Bank 
T.  Mt.  ^Tahor,  52  Vt.  87,  36  Am.  Rep.  734; 
Soens  V.  Racine,  10  Wis.  271;  Com.  ew  rel, 
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Hall  V.  Canal  Comrs.  9  Watts,  466;  Wil- 
liams V.  lAtnenhurg  School  District  No,  1, 
21  Pick.  75,  32  Am.  Dec.  243. 

If  it  can  be  inferred  from  the  agreement 
of  submission  that  the  parties  intended  the 
vote  of  a  majority  to  govern,  an  award  made 
by  them  will  be  binding,  even  in  the  case  oi 
a  purely  private  matter. 

Hohson  v.  M* Arthur,  16  Pet  182,  10  L.  ed. 
930. 

In  the  case  at  bar,  that  such  was  the  in- 
tention of  the  parties  is  clearly  inferable 
from  the  personnel  of  the  commission. 

Ibid.;  Wheeling  Gas  Co.  v.  Wheeling,  8 
W.  Va.  320. 

A  resignation  to  be  effective  must  be  ac- 
cepted. 

People  ex  rel.  McCune  v.  Board  of  Police, 
26  Barb.  487;  Edwards  v.  United  States,  103 
U.  S.  471,  26  L.  ed.  314;  Thompson  v.  Unit- 
ed States,  103  U.  S.  480,  26  L.  ed.  521. 

Pena*s  withdrawal  did  not  deprive  the  ma- 
jority of  its  power  to  award,  because  it  took 
place  at  a  time  when  his  membership  in  the 
commission  had  ceased  to  be  material. 

Carpenter  v.  Wood,  1  Met.  409;  Dodge  v. 
Brennan,  59  N.  H.  138;  Crofoot  v.  Allen,  2 
Wend.  494;  Dicker  son  v.  Rorke,  30  Pa.  390; 
King  v.  Grey,  31  Tex.  22;  Doyle  v.  Patter- 
son, 84  Va.  800,  6  S.  E.  138;  Hobson  v. 
M*Arthur,  16  Pet.  182,  10  L.  ed.  930;  Sa- 
vannah, F.  d  W.  R.  Co.  V.  Decker,  94  Ga. 
149,  21  S.  E.  372;  Scuddcr  v.  Johnson,  5 
Mo.  551 ;  Stiringer  v.  Toy,  33  W.  Va.  80,  10 
S.  E.  26;  Maynard  v.  Frederick,  7  Cush. 
251;  Wiiz  v.  Trcgallas,  82  Md.  351,  33  Atl. 
718;   Ex  parte  Rogers,  7  Cow.  526. 

Even  in  a  court  of  law  the  rule  of  una- 
nimity has  been  disregarded  where  rights 
had  vested  under  a  contract  of  arbitration. 

Phippen  v.  Stickney,  3  Met.  384. 

Unless  there  is  a  reservation  made  in  the 
submission,  the  mrties  are  presumed  to 
agree  that  everything  both  as  to  law  and 
fact,  which  is  necessary  to  the  ultimate  de- 
cision, is  included  in  the  authority  of  the 
referees. 

Kleinc  v.  Catara,  2  Gall.  69,  Fed.  Cas. 
No.  7,869. 

In  deciding  whether  or  not  the  commis- 
sion erred  in  its  interpretation  of  the  sub- 
mission the  court  must  consider  the  evidence 
laid  before  that  tribunal. 

Burchell  v.  Marsh,  17  How.  344,  15  L.  ed. 
96. 

The  appellant  is  estopped  from  asserting 
that  the  award  was  invalid. 

Morse.  Arbitration  &  Award,  pp.  171,  264; 
2  Am.  &  Eng.  Enc.  Law,  p.  727    (2d  ed.) 

Messrs.  E.  J.  D.  Cross,  John  W.  Beau- 
mont and  Edicard  H.  Murphy,  and  Messrs. 
Cowen,  Cross  d  Bond,  filed  a  brief  in  sup- 
port of  motion  to  dismiss: 

An  appeal  does  not  lie  to  the  Supreme 
Court  from  a  decree  of  the  circuit  cOurt  of 
appeals,  in  a  ease  in  which  the  jurisdiction 
of  the  circuit  court  is  dependent  entirely  up- 
on the  opposite  parties  to  the  controversy  be- 
ing aliens  and  citizens  of  the  United  States. 

Ame^Hcan  Constr.  Co.  v.  Jacksonville,  T. 
d  K.  W.  R.  Co.  148  U.  S.  372,  47  L.  ed.  486, 
13  Sup.  Ct.  Rep.  758. 
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A  foreign  independent  government,  as  a 
legal  entity,  is  a  person  within  the  meaning 
of  the  provision  of  N.  Y.  Cede  Civ.  Proc. 
§  3268,  providing  that  a  defendant  in  an 
action  brought  by  "a  person  residing  with- 
out the  state"  may  require  security  for  costs. 

Honduras  v.  Soto,  112  N.  Y.  310,  2  L.  R. 
A.  642,   19  N.  E.  845. 

The  term  "alien"  as  used  in  the  judiciary 
act  of  1789  has  been  held  to  apply  to  a  per- 
sonal foreign  sovereign. 

King  of  Spain  v.  Oliver,  2  Wash.  C.  C. 
429,  Fed.  Cas.  No.  7,814. 

A  foreign  government  is  exempt  from 
suits;  and  this  exemption  is  based  on  its 
sovereign  character.  However,  it  may  bring 
suit  in  the  courts  of  anotlier  country.  But 
in  doing  so  it  devests  itself  of  its  sovereign 
character  and  privileges  as  regards  all  mat- 
ters connected  with  or  growing  out  of  that 
particular  suit.  In  other  words,  it  has  de- 
scended from  its  high  plane  of  sovereignty 
to  the  level  of  an  ordinary  private  litigant, 
and  thereafter  in  reference  to  the  suit  it  has 
no  greater  rights,  exemptions,  or  privileges 
than  has  an  ordinary  litigant. 

Rhode  Island  v.  Massachusetts,  12  Pet. 
657,  9  L.  ed.  1233. 

A  foreign  sovereign  cannot  bring  suit  for 
an  infringement  of  his  prerogative  rights. 
His  right  of  .suit  is  confined  to  those  cases 
in  which  it  is  sought  to  enforce  his  private 
rights. 

1  Dan.  Ch.  PI.  &  Pr.  chap.  I.,  §  2,  p.  17; 
Austria  v.  Day,  3  DeG.  F.  &  J.  217. 

The  word  "state"  has  been  held  by  this 
court  to  comprehend  only  a  state  of  the 
Union. 

Texas  v.  White,  7  Wall.  700,  19  L.  ed.  227; 
Hepburn  v.  Ellzey,  2  Cranch,  446,  2  L.  ed. 
332. 

Mr.  Justice  Holmes  delivered  the  opinion 
of  the  court: 

This  is  an  appeal  by  the  Republic  of  Co- 
lombia from  a  decree  of  the  circuit  court  of 
appeals,  affirming  a  decree  of  the  circuit 
court  upon  a  bill  brought  by  the  Republic 
and  a  cross  bill  by  the  defendant,  the  Gauca 
Company.  The  bill  is  a  bill  to  set  aside  an 
award  under  a  submission  entered  into  by 
the  above-mentioned  parties.  The  cross  bill 
is  to  establish  the  award  as  valid,  notwith- 
standing the  withdrawal  of  the  representa- 
tive named  by  the  plaintiff,  and  prays  spe- 
ciric  performance.  The  decree  confirms  the 
award  after  rejecting  certain  items.  Of 
course  it  does  not  attempt  to  order  specific 
performance. 

Before  going  further  with  the  statement 
of  facts  we  must  dispose  of  an  objection  to 
the  jurisdiction  of  this  court  to  entertain 
this  appeal.  As  a  foreign  government  has 
seen  fit  to  submit  its  case  to  the  courts  of 
the  country  with  whose  citizens  its  contro- 
versy exists,  it  would  be  unfortunate  if, 
through  any  mistake,  it  was  prevented  from 
carrying  questions  of  law  to  the  court  of  last 
resort.  We  are  of  opinion  that  it  had  the 
right  to  appeal.  The  circuit  court  had  ju- 
risdiction under  the  Constitution,  art.  3,  §  2, 
and  the  act  of  August  13,  1888,  chap.  806, 
2162 


§  1  (25  Stat,  at  L.  434),  as  the  suit  U  "a 
controversy  between  citizens  of  a  state  and 
foreign  states,  citizens,  or  subjects,"  within 
the  words  and  meaning  of  the  act.  The 
Sapphire,  11  Wall.  164,  167,  auh  nom.  The 
Sapphire  v.  Napolean  III:,  20  L.  ed.  127,  130. 
The  right  to  appeal  from  the  decree  of  the 
circuit  court  of  appeals  is  given  by  the  act 
of  March  3,  1891,  *chap.  517,  S  6  (26  SUt.[52e] 
at  L.  826,  828,  U.  S.  Comp.  Stat.  1901,  p. 
550),  "  in  all  cases  not  hereinbefore,  in  this 
section,  made  final."  The  only  words  of  the 
section  relied  upon  as  making  the  decree  of 
the  circuit  court  of  appeals  final  are  those 
which  declare  it  so  "  in  all  cases  in  which 
the  jurisdiction  is  dependent  entirely  upon 
the  opposite  parties  to  the  suit  or  contro- 
versy being  aliens  and  citizens  of  the  United 
States  or  citizens  of  different  states."  We 
see  no  reason  to  doubt  that  Congress  was 
as  well  aware  of  the  distinction  between  for- 
eign states  and  foreign  citizens  when  it 
passed  the  act  of  1891  as  when  it  passed 
the  act  of  1888,  and  that  when  it  spoke  of 
aliens  it  meant  foreign  citizens  alone.  We 
are  confident  that  it  did  not  dream  of  ex- 
cluding sovereign  powers  that  choose  to  sue 
here  from  the  right  to  an  appeal.  The  word 
"  aliens "  could  be  given  that  efifect  only 
by  straining  it  beyond  its  natural  meaning 
and  away  from  the  indications  of  the  con- 
text. As  the  decree  of  the  circuit  court  of 
appeals  is  not  made  final  by  S  6,  an  appeal 
lies  to  this  court. 

Whether  technically  proved  or  not,  we  as- 
sume the  commission  making  the  award  to 
have  found  the  facts  hereafter  stated,  and 
we  think  that  they  were  fully  warranted  in 
doing  so.  The  subject-matter  of  the  award 
was  a  railroad  intended  to  run  from  Buena- 
ventura to  the  Pacific,  via  Cali,  to  the  city 
of  Manizales,  and  partly  built.  In  1890  one 
Cherry  received  a  concession  to  build  and 
operate  this  road,  with  land  grants  and  vari- 
ous guaranties  from  the  government,  and 
with  the  right  to  transfer  the  concession, 
but  all  subject  to  the  condition  of  the  woik 
being  done  in  four  years.  Thereupon  the 
Cauca  Company  was  incorporated  in  West 
Virginia  for  the  purpose,  among  other 
things,  of  building  and  operating  the  road, 
and  Cherry  transferred  his  concession  to  it. 
stipulating  that  he  should  be  employed  to 
do  the  work,  receive  all  the  company's  stock 
and  bonds  and  various  benefits  of  the  con- 
cession. On  the  same  day  the  C!k>lombian 
Construction  &  Improvement  Company  also 
was  incorporated,  for  many  purposes,  in- 
cluding that  of  building  the  road,  and 
Cherr}'  forthwith  assigned  to  it  his  contract 
with  the  Cauca  Company,  stipulating  that 
he  should  receive  in  return  a  large  amount 
of  full-paid  stock  of  the  company  and  $135,* 
000  in  cash.  Cherry  was  to  be  employed  a"* 
chief  constructor  *of  the  road,  and  the  coin-[5t7] 
pany  was  to  take  his  place  under  the  Cauca 
Company's  contract. 

The  time  for  building  the  road  went  by, 
the  road  was  not  built,  and  the  government 
claimed  a  forfeiture.  On  the  other  hand, 
the  Cauca  Company  set  up  that  the  failure 
was  due  to  the  fault  of  the  government,  and 
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other  Jiistiflcationa,  and  the  matter  became 
a  subject  of  diplomatic  discussion  between 
this  country  and  Colombia.  With  the  mer- 
its of  this  controversy  we  have  nothing  to 
do.  As  a  result,  a  submission  to  a  special 
commission,  as  it  was  termed,  was  agreed 
upon  and  signed.  The  essential  features  of 
the  agreement  were  that  the  company  by 
the  second  article  surrendered  the  railroad, 
and  that  Colombia  agreed  to  pay  a  just  in- 
demnity, the  scope  of  which  will  be  con- 
.sidered  later,  and  which  was  to  be  deter- 
mined by  the  commission.  The  commission 
consisted  of  three, —  one  appointed  on  be- 
half of  Colombia,  one  on  behalf  of  the  com- 
pany and  the  third  by  agreement  between 
the  Secretary  of  State  of  this  country  and . 
tlje  Colombian  Minister  at  Washington.  The 
commission,  spoken  of  in  the  agreement  in 
the  singular,  was  to  **  determine  the  proce- 
dure to  be  followed  in  the  exercise  of  the 
power  conferred  upon  it,  both  as  to  its  own 
acts  and  as  to  the  proceedings  of  the  par- 
ties." In  pursuance  of  this  power,  it  re- 
solved that  all  decisions  should  be  by  ma- 
jority vote.  ITiereafter  the  case  was  tried, 
and  several  items  were  allowed  to  the  com- 
pany which  it  was  contended  by  the  repre- 
sentatives of  Colombia  were  not  within  the 
scope  of  the  submission.  At  the  end  of  the 
trial,  when  hardly  anything  remained  to  be 
done  e.xcept  to  sign  the  award,  the  ques- 
tions remaining  open  concerning  only  mat- 
tors  of  interest  which  have  been  disallowed, 
the  Colombian  commissioner  announced  his 
resignation  to  the  commission. 

The  agreement  gave  Colombia  thirty  days 
to  appoint  a  new  member,  and  on  ita  failure 
the  Secretary  of  State  for  the  United  States 
and  the  Colombian  Minister  were  to  appoint 
him.  But  the  commission  was  allowed  only 
one  hundred  and  fifty  days  "  from  its  instal- 
lation," which  miglit  be  extended  sixty  days 
more  for  justifiable  grounds.  It  had  sat  two 
hundred  and  three  days  when  the  resignation 
was  announced.  Manifestly  it  was  possible, 
if  not  certain,  that  its  only  way  of  saving 
28] the  proceedings  *from  coming  to  naught  was 
to  ijjnore  the  communication  and  to  proceed 
to  the  award.  This  it  did.  Colombia  by 
its  bill  and  argument  now  lays  hold  of  the 
resignation  of  its  commissioner  as  a  ground 
for  declaring  the  award  void. 

Colombia  thus  is  put  in  the  position  of 
seeking  to  defeat  the  award  after  it  has 
received  the  railroad  in  controversy  and 
while  it  is  undisputed  that  an  appreciable 
part  of  the  consideration  awarded  ought  to 
be  paid  to  the  company  under  the  terms  of 
the  submission.  It  is  fair  to  add  that  the 
hill  offers  to  pay  the  undisputed  sum,  but 
not  to  rescind  the  submission  and  return  the 
railroad.  We  shall  spend  little  argument 
upon  this  part  of  the  case.  Of  course,  it 
was  not  expected  that  a  commission  made 
up  as  this  was  would  be  unanimous.  The 
commission  was  dealt  with  as  a  unit,  as  a 
kind  of  court,  in  the  submission.  It  was 
constituted  after,  if  not  as  the  result  of, 
diplomatic  discussion  in  pursuance  of  a  pub- 
lic statute  of  Colombia.  It  was  to  decide 
between  a  sovereign  state  and  a  railroad, 
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declared  by  a  law  of  Colombia  to  be  a  work 
of  public  utility.  In  short,  it  was  dealing 
with  matters  of  public  concern.  It  had  it- 
self resolved,  under  the  powers  given  to  it 
in  the  agreement,  that  a  majority  vote 
should  govern.  Obviously  that  was  the  only 
possible  way,  as  each  party  appointed  a  rep- 
resentative of  its  side.  We  are  satisfied 
that  an  award  by  a  majority  was  sufiduicnt 
and  effective.  We  are  satisfied,  further, 
that  whatever  might  be  the  technical  rule 
for  three  arbitrators  dealing  with  a  private 
dispute,  neither  party  could  defeat  the  op- 
eration of  the  submission,  after  receiving  a 
largo  amount  of  property  under  it,  by  with- 
drawing or  adopting  the  withdrawal  of  its 
nominee  when  the  discussions  were  closed. 
Sec  Cooley  v.  O'Connor,  12  Wall.  391,  398, 
20  L.  ed.  446,  448;  Kingston  v.  Kincaid,  I 
Wash.  C.  C.  448,  Fed.  Cas.  No.  7,821;  Ex 
parte  Rogers,  7  Cow.  526;  Carpenter  v. 
Wood.  1  Met.  409;  Maynard  v.  Frederick,  7 
Cush.  247;  Kuncfdc  v.  Kunckle,  1  Dall.  364, 
1  L.  ed.  178;  Cumberland  v.  North  Yar^ 
mouth,  4  Me.  459,  4G8;  Orindley  v.  Barker^ 
1  Bos.  &  P.  229,  230;  Balling  v.  Matchett, 
Willes  Rep.  215,  217.  In  private  matters 
the  courts  are  open  if  arbitration  fails,  but 
in  til  is  case  the  alternative  was  a  resort  to 
diplomatic  demands. 

We  pass  now  to  the  main  and  serious 
question  of  the  case,  •which  is,  whether  the[520] 
scope  of  the  submission  was  exceeded  by  any 
of  the  items  of  the  award.  The  submission 
was  in  Spanish  only,  and  there  is  a  dis- 
pute about  the  translation  of  the  most  im« 
porta  nt  words.  In  exchange  for  the  sur- 
render of  the  concession  and  the  railroad 
with  all  of  its  fixed  plant,  rolling  stock, 
ohras,  etc.,  Colombia  is  to  pay  to  the  com- 
pany "  a  just  indemnity  por  las  obras  y 
trabcjos  (literally,  the  works  and  labors) 
which  the  company  may  have  executed  dur- 
ing the  time  in  which  the  undertaking  has 
been  in  its  charge,  and  for  the  rolling  stock," 
etc.  So,  in  the  following  article:  "The 
government  of  Colombia  and  the  company 
recognize  in  advance  as  just  and  sole  in- 
denmity  a  sum  which  shall  equal  that  which 
the  company  shall  prove  that  it  has  ex- 
pended en  ios  trabajos  y  obras  ejecutadoa 
por  ella  en  la  construccion  de  la  ewpres<ida 
via  ferrea  y  en  Ios  materiales  rodantes,  her* 
ramientas,  etc.,  etc.,  tn^rodtictdo*  con  destino 
d  la  misma  via." 

It  is  argued  for  Colombia  that  the  un- 
translated words  limit  the  indemnity  to  the 
immediate  cost  on  the  ground  of  the  works 
and  labors  executed  there.  On  the  other 
side,  it  is  argued,  especially  in  view  of  the 
previous  dealings,  that  indemnity  for  the 
total  cost  of  the  enterprise  was  intended. 
Oui-  opinion  falls  between  these  two  ex- 
tremes. The  company,  to  be  sure,  was 
claiming  the  larger  amount,  but  Colombia 
Imd  asserted  a  forfeiture.  The  submission 
was  a  compromise,  and  presumably  the  com- 
pany meant  the  most  and  Colombia  the  least 
which  the  words  used  were  capable  of  mean- 
ing. The  only  fair  way  Is  to  take  the  lan- 
guage in  its  natural  sense,  not  straining  it 
either  way.    In  article  5  it  is  contemplated. 
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as  the  means  of  reaching  the  indenmitj  of  building,  by  whomeoerer  iDcurred,  vna 
mentioned,  that  the  commiaBJon  aball  ap  put  of  the  Cattea  Company's  work, 
prniae  otra«,frabayo>,{/ maferialcs aforesaid;  On  the  other  hand,  wo  cannot  uphold  the 
that  it  ahall  examine  the  books  and  Bccounti  award  of  9135,000,  for  cash  paid  for  pnr- 
ol  tlie  Cauca  Company  in  New  Yovk;  and  cliaae  of  thp  concession.  If,  as  would  secni, 
that  it  shall  inspect  on  the  ground  lo$  obrat  this  was  the  sum  which  the  construction 
y  Iroba/'os  of  the  railroad  and  the  rolling  comp3.ny  vns  to  pay  Cherry  for  the  aasign- 
stook.  In  article  10  it  is  said  that  CobmbiH  ment  of  the  Cauca  Company  contract,  it  re- 
calculates npproximately  that  the  Cauca  (]iiires  a  layman's  superiority  to  form  •»  the 
Company  has  disbursed  in  the  obra  of  the  inteiest  of  substance  to  connect  this  with 
railroad  a  sum  of  $200,000  (somewhat  lest  the  Cauca  Company  at  all.  But,  aasuming 
than  the  cost  on  the  ground  as  agreed  bc'  that  connection  established,  the  expense  is 
foie  the  commission),  while  the  company  too  remote  from  cost  of  construction  to  be 
considers  that  sum  as  much  below  the  just  allowed  under  the  words  used  in  this  sub- 
price  of  the  libraa  y  trabajoa  por  tlla  ejixa-  mission.  It  was  contemplated  by  the  con- 
[S30]  tado».  *And  the  sum  named  is  paid  on  ac-  cession  that  it  mif;ht  come  to  the  hands  of 
count  in  advance  for  tbe  purpose  of  obtain-  a  corporntion  having  its  beadquart«rs  etse- 
i-aa  the  immediate  delivery  of  the  railway,  where,  and  the  expenses  which  we  have  al- 
Whether  the  preliminary  negotiations  be  lowed  might  have  been  found  necessary.  If 
considered  or  not,  it  seems  to  us  to  carry  n  Virginia  or  New  York  corporation  were  to 
out  the  import  of  the  words  used  if  we  limit  begin  the  construction  of  this  road  in  Colom- 
tbe  indemnity  to  expenditures  which  fairly  l>ia.  But  the  purchase  o(  tbe  right  to  do 
could  be  found  to  have  contributed  in  a  the  job  was  an  accident.  The  cost  of  it 
direct  way  to  tlie  result  on  the  surface  of  the  would  not  have  been  incurred,  so  far  aa  ap- 
enrtli,  but  extend  it  to  such  expenditures,  pears,  if  tbe  concession  had  been  made  to 
even  when  tliey  took  place  at  a  distance.  If  the  company  direct.  Therefore  it  is  not  to 
the  latter  were  not  included,  tliere  was  no  he  p.-iid  for  unless  we  adopt  tbe  view  that 
BufTicient  reason  for  a  commission  meeting  the  conipaity  is  to  be  mane  whole  for  all 
in  New  York,  that  it  paid  in  connection  with  the  enter- 
It  is  for  us  to  determine  the  scope  of  the  prise,  rather  than  for  what  it  paid  to  get 
commission,  whatever  may  have  been  its  own  the  tracks  laid,  assiuning  that  it  had  tbe 
finding  with  regard  to  its  powers.  But  when  ri^lit  to  lay  them.  As  we  have  said,  we 
its  powers  are  established  we  are  not  called  adopt  the  latter  view.  We  think  it  nn- 
upon  to  revise  any  finding  that  could  have  likely  and  not  within  the  clear  meaning  ol 
been  made  without  going  beyond  the  line  the  words  that  the  government  undertook  to 
which  we  Iny  down.  Or  this  footing,  sub-  pay  an  additional  sum  because  its  own  con- 
jeet  to  n  further  point  to  be  mentioned,  the  cession  had  changed  bands, 
salaries  of  executive  ofTicers  of  the  Colom-  It  is  much  more  obvious  that  the  submis- 
bian  Construction  &.  Improvement  Company  sion  did  not  warrant  charging  Colombia 
(9108.11)1.42),  the  traveling  expenses  of  wiUi  an  extra  sum  of  $29,200,  voted  by  the 
these  olhcers  (820,380.30),  and  the  office  ex-  construction  company  to  its  officers  for  serv- 
penses  of  the  New  York  olbce  (821,727.58) ,  ices  in  securing  the  agreement  of  submission, 
properly  were  allowed,  so  far  as  ajipeBrs.  We  have  indicated  our  reasons  sufficiently 
Although  the  facts  were  gone  into  with  su-  above, 

perlliiouB  detail,  it  cannot  be  said,  as  matter        The  award  was  for  a  Mngle  sum,  which 

of  law,  that  those  items  might  not  have  l>eett  the  report   of  the   proceedings  of   the  com- 

necesssry   in  order  to  lay  the  tracks  upon  mission    nhowa   to    have   l)een   mode    up   of 

the   Broxind.      The   company   devoted   itself  items,   Konie  of   wiiich   we  have  considered. 

wholly  to  the  business  of  building  the  road,  Tliese   items  were  discussed   by  the   courts 

The  initial  expense  naturally  would  be  the  helow,  seemingly  at  the  instance  of  Colom- 

preutest,  and  the  company's  contention  was  '''''.  ""'•   without  objection  on  the   part  of 

Uiat  but  for  Colombia  the  work  would  have  *''=  <^ompany,  and  some  of  them  were  di»al- 

been  done  lowed  without  appeal.     It  they  nre  open  to 

It  is  said   that  the   last-named  company  consideration  they  show  that  the  award  was 

was  not  a  parly  to  the  submission,  which  is  mode  up  of  several  •.terns,  some  of  which [SMl 

true.     But:  as  we  have  said,  it  reaaonabW  may  be  disallowed  without  affecting  the  rest 

might  have  l«en   found  by  the  commission  "  "'"?  «'"'"/''  ""^  ^  ™""<*"'^'  *■*"«  tl\ 

thft  it  was  assignee  of  the  contract  between  ^^^^nTrnts trJo^llo'^ednt^aSrhrrl?' 


uiai  11.  was  assignee  or  ine  conLra«  oetween  ^^^  commission  followed  its  authority,  nnd 
fiherrj-  and  Cauca  Company,  by  which  to  sustain  the  award  tor  the  whole  original 
Cherry  was  to  build  the  road  and  to  receive  „,„ount.  Certainly  they  could  not  be  ^ven 
the  Cnuca  Company  s  stock  and  bonds.  ^  tial  consideration  and  be  taken  ac- 
Thcvefore  the  work  done  by  the  construction  ^ount  of  iio  far  as  to  invalidate  the  award, 
company  had  to  be  paid  for  by  the  Cauca  and  yet  be  denied  examination-on  the  fur- 
Company,  and  the  result  of  its  work  was  tber  question  whether  they  could  not  b« 
the  rrkilroad  which  the  company  surrendered,  stricken  out  without  affecting  the  rendu* 
Under  such  circunistances  we  can  listen  to  of  the  award, 

DO  hair  splitting  as  to  whether  work  done  In  addition  to  the  oral  argnmenta,  we  have 

upon  the  road  by  the  construction  company  considered    every    detail    of    the    elaborate 

can  be  called  the  Cauca  Company's  o6ro»  y  hriefs  submitted   and   the  record,  but  ha»» 

frobn^oii.     We  certainly  should   not  disturb  not  thought  it  necessary  to  mention  many 

[Saila  'finding  by  the  commission  that  the  cost  of   those  details,  or  to   protract  our  jodjr- 
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roent  to  an  equal  length.  The  amount  al- 
lowed by  the  circuit  court  of  appeals  is  re- 
duced as  stated  by  $164,200,  but  in  our 
opinion  the  following  items  must  stand: 

Agreed  cost  of  work   on   the 

ffround  and  rolling  stock  . .  $233,909  14 

Salaries  of  executive  officers..  108,181  42 

Traveling  expenses  of  officers . .  29,385  88 
Expends  and  incidentals  New 

York  office 21,727  58 

$393,204  02 
Deduct  paid  on  account..      200,000  00 

Amount  of  award   193,204  02 

Decree  reversedf  and  cause  remanded  to 
the  Circuit  Court  with  directions  to  enter 
a  decree  confirming  the  award  for  and  up 
to  the  sum  of  $193,204.02. 


13]  •RANDOLPU  k   RANDOLPH,  Appta., 

V. 

J.  W.  SCRUGGS,  Trustee  in  Bankruptcy  of 
the  LangstafT  Hardware  Company. 

(Sec  S.  C.  Reporter's  ed.  G33-540.) 

Bankruptcy — preferred  claims — charge  for 
preiyaring  general  assignment — services 
rendered  assignee. 

1.  A  general  deed  of  assignment  Is  so  far 
avoided  by  an  adjudication  in  bankruptcy 
against  the  assignor  on  a  petition  filed  within 
four  months  after  the  making  of  the  assign- 
ment  as  to   defeat  the  right  of  any   claim 


against  the  bankrupt's  estate  to  the  prefer- 
ence given  by  such  deed. 

2.  A  charge  for  the  preparation  of  a  general 
deed  of  assignment  which  is  avoided  by  an  ad- 
judication in  bankruptcy  against  the  assignor 
on  a  petition  filed  within  four  months  after 
the  making  of  the  assignment  may  be  proved 
as  an  unsecured  claim  against  the  bankrupt's 
estate. 

3.  An  assignee  in  a  general  deed  of  assignment 
which  has  been  avoided  by  an  adjudication  in 
bankruptcy  against  his  assignor  on  a  petition 
filed  within  four  months  after  the  making  of 
the  assignment  has  a  lien  on  the  bankrupt's 
estate  for  the  sums  paid  by  him  for  such  serv- 
ices rendered  to  him  prior  to  such  adjudica- 
tion as  were  beneficial  to  the  estate. 

4.  Claims  for  services  rendered  to  the  assignee 
in  a  general  deed  of  assignment  prior  to  an 
adjudication  in  bankruptcy  against  the  as- 
signor on  a  petition  filed  within  four  months 
after  the  making  of  tbe  assignment  are  pre- 
ferred claims  against  tbe  bankrupt's  estate  to 
the  same  extent  as  if  the  assignee  had  paid 
the  claims. 

5.  A  claim  for  legal  services  rendered  to  the  as- 
signee in  a  general  deed  of  assignment  in  un- 
successfully resisting  an  adjudication  of  bank- 
ruptcy against  his  assignor  on  a  petition  filed 
within  four  months  after  tbe  making  of  the 
assignment  is  not  provable  against  the  bank- 
rupt's estate. 

[No.  272.] 

Submitted  April  2h  190S.     Decided  May  18, 

1903, 

ON  A  CERTIFICATE  from  the  United 
States  Circuit  Court  of  Appeals  for  the 
Sixth  Circuit  presenting  questions  as  to  the 
allowance  of  claims  for  services  rendered  a 
bankrupt  in  preparing  a  general  deed  of  as- 


Nc»TB. — On  the  effect  of  the  bankruptcy  act  on 
state  law8 — see  notes  to  State  ex  rel.  Strohl  v. 
King  County  Super.  Ct.  (Wash.)  45  L.  R.  A. 
177;  Garner  v.  Second  Nat.  Efank,  16  C.  C.  A. 
96 :  Carling  v.  Seymour  Lumber  Co.  51  C.  C. 
A.  11,  and  Sturgls  v.  Crownlnshield,  4  L.  ed. 
U.  S.  529. 

Allowances  in  bankruptcy  proceedings  to  bank- 
rupt's assignee  for  creditors. 

Cases  under  the  bankrupt  act  of  186T. 

Where  a  Federal  court  set  aside  a  deed  of  as- 
signment for  creditors  made  within  six  months 
before  proceedings  in  bankruptcy  it  was  held 
that  an  allowance  of  expenses  and  charges  of 
the  assignee  for  creditors  should  not  be  made 
where  it  could  not  be  guarded  so  as  to  prevent 
duplicate  charges,  and  no  allowance  should  be 
made  to  include  any  reservation  for  the  expense 
of  a  future  settlement  in  the  state  court.  Burk- 
holder  v.  Stump,  8  Phlla.  172,  Fed.  Cas.  No. 
2.165. 

This  case  was  approved  in  Piatt  v.  Archer,  13 
Blatchf.  331,  Fed.  Cas.  No.  11,214,  where  the 
question  was  as  to  a  receiver's  fees  as  against 
anp  assignee  in  bankruptcy. 

And  compensation  for  services  of  an  assignee 
for  creditors  was  refused  where  an  assignment 
was  avoided.  He  Stubbs,  4  Nat.  Bankr.  Reg. 
876,  Fed.  Cas.  No.  13,557;  Re  Kurth.  17  Nat. 
Bankr.  Reg.  673,  Fed.  Cas.  No.  7,948. 

And  an  allowance  for  attorneys*  fees  was  re- 
fused. Re  Cohn,  6  Nat  Bankr.  Beg.  379,  Fed. 
Cas.  No.  2,966. 

An  assignee  for  creditors  should  be  allowed 
190  1^.  S.       U.  8.,  Book  47. 


for  disbursements  made  legitimately  for  collec- 
tions, as  this  was  beneficial  to  the  estate.  But 
the  claims  for  personal  services  and  for  at- 
torneys' fees  should  be  disallowed  In  his  set- 
tlement with  the  assignee  In  bankruptcy.  Re 
Lalns,  IG  Nat.  Bankr.  Reg.  168,  Fed.  Cas.  No. 
7,989.  The  court  held  that  these  claims  could 
only  be  allowed  as  other  claims  against  the 
bankrupt's  estate,  and  be  proved  against  It. 

In  Clark  v.  Varx,  6  Ben.  275,  Fed.  Cas.  No. 
2,830,  where  an  assignment  was  set  aside.  It 
was  said  that  the  assignee  should  not  be  al- 
lowed for  any  disbursements  or  expenses  which 
he  made  or  incurred  by  virtue  of  such  transfer, 
or  to  maintain  his  title  or  possession  there- 
under ;  but  that,  so  far  as  he  acted  with  tbe 
permission  of  the  court  given  in  its  orders  in 
making  sales  of  the  property,  he  ought  to  be  al- 
lowed such  expenses  as  were  necessary. 

In  Hunker  v.  Bing,  9  Fed.  277,  where  the  as- 
signment for  creditors  was  avoided  by  the  as- 
signee In  bankruptcy  as  void  under  the  state 
law  for  failure  of  the  assignee  to  file  an  in- 
ventory within  thirty  days,  it  was  held 
that  the  assignee  was  not  entitled  to 
any  compensation  as  "assignee."  But  for  acts 
performed  in  the  way  of  services  and  disburse- 
ments, which,  considered  Independent  of  the  as- 
signment itself,  were  lawfully  rendered  and 
were  beneficial  to  the  general  body  of  creditors 
or  necessary  to  the  care  of  the  property,  or  its 
conversion  into  money,  allowance  should  be 
made,  and  the  sum  of  |500  for  attorneys*  fees 
was  allowed  covering  charges  for  collection 
suits,  for  advice  concerning  disputed  claims^ 
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signiiient,  and  for  services  rendered  the  as- 
signets  prior  to  the  adjudication  in  bankrupt- 
cy'. Arutwered  in  the  negative  except  that, 
so  far  as  the  assignee  would  be  aUowed  for 
the  payment  of  such  claims,  they  may  be 
preferred  in  the  right  of  the  assignee,  and 
that  the  charge  for  the  preparation  of  the 
deed  may  be  proved  as  an  unsecured  claim. 

The  facts  are  stated  in  the  opinion. 

Messrs.  William  M.  Randolph  and 
Wassell  Randolph  submitted  the  cause 
for  appellants.  Mr.  Oeorge  Randolph  was 
with  them  on  the  brief: 

The  act  of  Congress,  having  gone  no  fur- 
ther than  to  declare  a  general  assignment 
an  act  of  bankruptcy,  it  is  not  the  province 
of  the  courts  to  go. beyond  that,  and  add  a 

Sennlty  as  a  result  of  what  the  statute  has 
eclared. 
Hanover  Nat.  Bank  v.  First  Nat.  Bankj 
48  C.  C.  A.  482,  109  Fed.  422;  Fritts  v. 
Palmer,  132  U.  S.  282,  33  L.  ed.  317,  10  Sup. 
Ct.  Rep.  93;  Union  Nat.  Bank  v.  Matthews^ 
98  U.  S.  621,  25  L.  ed.  188;  National  Bank 
V.  Whitney,  103  U.  S.  99,  26  L.  ed.  443; 
First  Nat.  Bank  v.  Stewart,  107  U.  S.  676, 
27  L.  ed.  592,  2  Sup.  Ct.  Rep.  778;  Thomp- 
son V.  St.  Nicholas  Nat.  Bank,  146  U.  S. 
240,  30  L.  ed.  956,  13  Sup.  Ct.  Rep.  66;  Mc- 
Broom  v.  Scottish  Mortg.  d  Land  Invest.  Co. 
153  U.  S.  323,  38  L.  ed.  731,  14  Sup.  Ct.  Rep. 
852. 

Tn  order  to  render  a  transfer  fraudulent 
under  the  bankrupt  act,  it  must  fall  within 
the  provisions  of  that  statute. 

and  for  negotiations  concerning  litigations  bene- 
ficial to  the  creditors. 

In  Jones  y.  Kinney,  5  Ben.  250,  Fed.  Cas.  No. 
7,473,  where  an  assignment  was  set  aside,  the 
assignee  was  allowed  for  disbursements  to  law- 
ful creditors  before  bankrupt  proceedings.  But 
as  to  disbursements  and  other  expenses  the 
question  was  reserved  until  the  master  should 
make  a  report,  and  that  evidence  could  be  given 
by  either  side. 

In  VVald  v.  Wehl,  18  Blatchf.  495.  6  Fed.  163. 
where  the  assignment  was  avoided  only  under 
the  bankrupt  statute,  the  assignee  was  allowed 
on  accounting  for  all  proper  services  and  ex- 
penses under  the  assignment  prior  to  the  bring- 
ing of  this  suit  to  avoid  the  same. 

But  in  the  following  cases,  where  the  assign- 
ment was  set  aside  at  the  instance  of  an  as- 
signee in  bankruptcy,  the  assignee  for  creditors 
was  allowed  his  expenses  for  making  a  sale. 
Re  C'ohn.  6  Nat.  Bankr.  Reg.  379,  Fed.  Cas.  No. 
2,960 ;  Stobaugh  v.  Mills,  8  Nat.  Bankr.  Reg. 
361,  Fed.  Cas.  No.  13,461. 

And  he  was  allowed  his  expense  of  adminis- 
tering the  estate  while  in  his  hands.  Kc 
Kurth,  17  Nat.  Bankr.  Reg.  573,  Fed.  Cas.  No. 
7,948. 

And  he  was  allowed  compensation  for  his 
services  In  such  a  case.  Catlln  v.  Foster,  3 
Nat.  Bankr.  Reg.  540,  Fed.  Cas.  No.  2.519. 

And  in  such  a  case  was  allowed  for  his  serv- 
ices and  counsel  fees.  MacDonald  v.  Moore,  8 
Ben.  579,  Fed.  Cas.  No.  8.763, 

In  Re  Cohn,  6  Nat.  Bankr.  Reg.  379,  Fed.  Cas. 
No.  2,960,  the  court  referred  to  Catlin  v.  Fos- 
ter, 3  Nat.  Bankr.  Reg.  540,  Fed.  Cas.  No. 
2,519  ;  Re  Stubbs,  4  Nat.  Bankr.  Reg.  376,'Fed. 
Cas.  No.  13,557.  and  Burkholder  v.  Stump,  8 
Phila.  172,  Fed.  Cas.  No.  2,165,  and  said  that 
the  decisions  on  this  point  were  variant ;  and 
farther  said  :  "In  some  of  the  Judicial  districts 
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Loveland,  Bankruptcy,  §  157;  Tiffany  t. 
Lucas,  15  Wall.  410,  21  L.  ed.  198. 

It  is  the  fraudulent  intent  of  the  debtor 
alone  that  determines  whether  the  act  com- 
plained of  is  an. act  of  bankruptcy  or  not. 

Loveland,  Bankruptcy,  ^  51;  Re  McKib- 
hen,  12  Nat.  Bankr.  Reg.  97,  Fed.  Cas.  No. 
8,859;  Re  Drummond,  1  Nat.  Bankr.  Reg. 
231,  Fed.  Cas.  No.  4,093;  Re  FratikUn,  8 
Ben.  233,  Fed.  Cas.  No.  6,053;  Tiffany  v. 
Lucas,  15  Wall.  410,  21  L.  ed.  198;  Cooit 
V.  Tullis,  18  Wall.  332,  21  L.  ed.  933;  Clark 
V.  Iselin,  21  Wall.  360,  22  L.  ed.  668;  Arm- 
strong V.  Chemical  Nat.  Bank,  6  L.  R.  A. 
226.  41  Fed.  234. 

The  pro  rata  distribution  of  the  property 
of  the  banlvrupt  was  the  main  purpose  of 
the  bankrupt  statute. 

Reed  v.  Mclntyre,  98  U.  S.  607,  25  L.  ed. 
171;  Trimble  v.  Woodhcad,  102  U.  S.  650, 
26  L.  ed.  290;  International  Bank  v.  Sher- 
man. 101  U.  S.  406,  25  L.  ed.  866;  Mayer 
v.  Hellman,  91  U.  S.  496,  23  .L.  ed.  377. 

A  general  assignment  for  the  benefit  of 
creditors  is  valid,  except  against  the  admin- 
istration of  the  estate  in  bankruptcy  in  the 
bankrupt  court. 

Srdgicick  v.  Place,  1  Nat.  Bankr.  Reg.  673. 
Fed.  Cas.  No.  12,622;  Langley  v.  Perry,  2 
Nat.  Bankr.  Reg.  596,  Fed.  Cas.  Xo.  8,067; 
Haas  V.  O'Brien,  C6  N.  Y.  597;  Bostwick  v. 
Burnett,  74  N.  Y.  317;  Boese  v.  King,  78 
N.  Y.  471;  Thrasher  v.  Bcntlcy,  59  X.  Y. 
649;  Haickinfi's  Appeal,  54  Conn.  548;  Pat- 
ty-Joiner d  E.  Co.  V.  Cummins,  93  Tex.  598. 

of  the  United  States  the  allowance  Is  refused 
wholly,  and  occasional  precedents  of  contrary 
directions  here  will  not  be  followed.  If  to  fol- 
low them  would  result  In  any  injustice  to  cred- 
itors." 

Cases  under  bankrupt  act  of  1808. 

A  similar  divergence  of  opinion  prevails  Id 
cases  arising  under  the  bankrupt  act  of  1808. 

Actual  and  necessary  expenses  Incurred  Id 
preserving  the  estate  while  in  the  possession  of 
the  assignee  will  be  allowed.  Re  Tatum,  112 
Fed.  50  ;  Re  Bussey.  6  Am.  B.  R.  603  ;  Re  Taulr. 
2  Am.  B.  R.  333 ;  Re  Mays,  114  Fed.  600. 

But  reimbursement  for  such  expennes  was 
confined,  by  the  referee  in  Re  Gllblom,  2  N.  B. 
N.  Rep.  00,  to  those  Incurred  in  the  care  and 
preservation  of  the  estate  subsequent  to  the 
flling  of  the  petition  in  bankruptcy  and  prior 
to  the  appointment  of  a  trustee  or  receiver  Id 
l>ankruptcy.  To  the  same  effect  is  Re  B.  H. 
Gladding  Co.  9  Am.  B.  R.  171. 

And  in  Stearns  v.  Flick,  103  Fed.  919.  the 
court  went  to  the  full  extent  of  disallowing  all 
the  expenses  of  the  assignee  whether  incurred 
l)efore  or  after  the  petition  In  bankruptcy  had 
been  flled,  though  It  did  not  require  the  as- 
signee to  refund  to  the  bankrupt's  estate  dls- 
bursoincnts  in  good  faith  prior  to  the  filing  of 
such  petition. 

These  last  decisions  must  be  regarded  as 
overruled  by  Randolph  v.  Scruogs,  which  de- 
clares that  compensation  should  be  allowed  for 
such  services  rendered  to  the  assignee  prior  t<» 
the  adjudication  in  bankruptcy  as  were  bene- 
ficial 10  the  estate. 

In  some  cases  an  allowance  has  been  made 
to  the  assignee  for  his  services  as  custodian 
while  in  possession  of  the  property.  Re  Panlr 
2  Am.  B.  R.  333  ;  Re  Bussey.  6  Am.  B.  R.  603. 

An  assignee  for  the  benefit  of  creditors  of  a 
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67  S.  W.  566  (Tex.  Civ.  App.)  59  S.  W. 
297;  Reed  v.  Mclntyre,  98  U.  S.  607,  26  L. 
ed.  171;  Mayer  v.  Hellman,  91  U.  S.  502,  23 
L.  ed.  379;  Simonson  v.  Sinsheimer,  37  C. 
C.  A.  337,  95  Fed.  948;  Oeorge  M.  West  Co. 
V.  Lea  Bros.  174  U.  S.  591,  43  L.  ed.  1098, 
19  Sup.  Ct.  Rep.  836;  Re  Gutwilligy  34  C.  C. 
A.  377,  63  U.  S.  App.  191  92  Fed.  337;  Da- 
vis V.  Bottle,  34  C.  C.  A.  372,  92  Fed.  326; 
Leidiyh  Carriage  Co.  v.  Stengel,  37  C.  C.  A. 
210,  95  Fed.  038;  Re  Plotke,  44  C.  C.  A.  282, 
104  Fed.  968;  Bryan  v.  Bemheimer,  181  U. 
S.  188,  46  L.  ed.  814,  21  Sup.  Ct,  Rep.  667. 

State  legislation  on  the  subject  of  general 
assignments,  and  on  the  subject  of  insol- 
vencies, is  abrogated  or  displaced  by  the 
bankrupt  law  only  so  far  as  there  is  neces- 
sary conflict  between  the  state  legislation 
and  the  bankrupt  law. 

Sturgt'S  V.  Crotcninshield,  4  Wheat.  122, 
4  L.  ed.  529;  Ogden  v.  Saunders,  12  Wheat. 
213,  6  L.  ed.  606;  Baldwin  v.  Hale,  1  Wall. 
223,  17  L.  ed.  631;  Tua  v.  Carrxere,  117  U. 
S.  201,  29  L.  ed.  855,  6  Sup.  Ct.  Rep.  565; 
Huiler  V.  Qoreley,  146  U.  S.  303,  36  L.  ed. 
981,  13  Sup.  Ct.  Rep.  84;  Denny  v.  Bennett, 
128  U.  S.  497,  32  L.  ed.  494,  9  Sup.  Ct.  Rep. 
134;  Brown  v.  Smart,  145  U.  S.  457,  36  L. 
ed.  775,  12  Sup.  Ct.  Rep.  968;  Oeilinger  v. 
Philippi,  133  U.  S.  267,  33  L.  ed.  618,  10 
Sup.  Ct.  Rep.  266;  Stewart  v.  Piatt,  101 
U.  S.  731,  25  L.  ed.  816;  Smith  v.  Union 
Bank,  6  Pet  618,  8  L.  ed.  212;  Cole  v.  Cun- 
ninghavi,  133  U.  8.  107,  33  L.  ed.  538,  10 
Sup.  Ct.  Rep.  269;  Walioorth  v.  Harris,  129 
U.  S.  355,  32  L.  ed.  712,  9  Sup.  Ct.  Rep. 


340;  Crapo  v.  Kelly,  16  Wall.  610,  21  L.  ed. 
430;  2  Story,  Const.  §  1116. 

Such  portions  of  the  assignment,  and  of 
the  laws  of  Tennessee  applicable  to  it,  as 
necessarily  conflicted  with  the  bankrupt  law, 
and  excluded  or  denied  or  withheld  such 
substantial  rights  and  remedies  of  adminis- 
tration as  the  creditors  are  entitled  to  un- 
der the  bankrupt  law,  but  no  more,  were 
displaced  and  superseded  by  the  bankrupt 
law,  upon  the  adjudication,  and  the  credit- 
ors had  the  right  to  apply  to  the  court  in 
bankruptcy,  and  to  have  the  assets  and 
property  embraced  in  the  assignment,  ad- 
ministered there  through  a  trustee,  under 
the  terms  and  provisions  of  the  bankrupt 
law. 

Parmenter  Mfg.  Co.  v.  Hamilton,  172 
Mass.  178,  61  N.  E.  529;  Tua  v.  Carriers, 
117  U.  S.  210,  29  L.  ed.  858,  6  Sup.  Ct.  Rep. 
565;  Butler  v.  Goreley,  146  U.  S.  303,  36  L 
ed.  981,  13  Sup.  Ct.  Rep.  84;  Boese  v.  King, 
108  U.  S.  379,  27  L.  ed.  760,  2  Sup.  Ct.  Rep. 
766. 

Equity  never  allows  a  trust  to  fail  for  the 
want  of  a  trustee.  And  in  the  application 
of  this  principle,  it  has  frequently  occurred 
that  the  courts,  by  construction,  or  inter- 
pretation, or  in  order  to  execute  the  trust 
and  give  it  force  and  effect,  have  displaced 
one  trustee  and  substituted  another,  for  the 
purposes  of  the  trust. 

Field  v.  Arrowsmith,  3  Humph.  442,  39 
Am.  Dec.  185;  Mills  v.  Haines,  3  Head,  332; 
Hughes  v.  Brown,  88  Tenn.  578,  8  L.  R.  A. 
480,  13  S.  W.  286;  Brennan  v.  Willson,  71 


curporatlou  was  allowed  by  the  referee  In  Re 
Lock- Stub  Check  Co.  5  Am.  B.  R.  106,  note, 
compensation  out  of  the  estate  as  custodian  for 
Rervlces  in  preserving  the  assigned  property  and 
carryinf?  on  the  business,  from  the  date  of  the 
assignment  to  the  date  of  the  possession  by  the 
trustee  in  bankruptcy. 

An  assl^mee  for  the  benefit  of  creditors  who, 
while  bankruptcy  proceedings  were  pending 
against  his  assignor,  but  prior  to  the  adjudica- 
tion, makes  a  sale  for  full  value  of  the  property 
in  his  hands  which  would  have  depreciated  in 
value  if  not  promptly  sold,  is  entitled  to  re- 
tain out  of  the  proceeds  in  his  hands  a  reason- 
able sum  allowed  by  the  state  court  as  compen- 
sation for  his  services  and  for  those  of  his  at- 
torneys.    J(e  Scholtz,  106  Fed.  834. 

Only  in  unusual  circumstances,  however,  can 
an  allowance  be  made  out  of  the  bankrupt's 
estate  to  the  attorneys  of  his  assignee  for  the 
benefit  of  creditors  Re  Pauly,  2  Am.  B.  R. 
333  ;  Re  Bussey,  6  Am.  B.  R.  603. 

A  distinction  as  to  the  time  when  such  serv- 
ices were  rendered  has  been  drawn  in  some 
cases,  and  the  conclusion  reached  that  while 
services  rendered  by  a  general  assignee  in  pre- 
serving the  assigned  estate  subsequent  to  the 
institution  of  bankruptcy  proceedings  against 
his  assignor  may  be  compensated  by  an  allow- 
ance out  of  the  bankrupt's  estate  (Re  Peter 
Paul  Book  Co.  104  Fed.  786;  Re  B.  H.  Glad- 
ding Co.  9  Am.  B.  R.  171),  no  such  allowance 
can  be  made  for  services  rendered  prior  to  the 
filing  of  the  petition  in  bankruptcy.  Ihid.; 
Wilbur  V.  Watson,  111  Fed.  493. 

This  question  was  not  directly  involved  in 
IUkdolph  v.  Scruggs,  but  grave  doubt  as  to 
the  soundness  of  the  cases  making  such  a  dis- 
tinction, as  well  as  those  which,  like  Steams  v. 
Flick.  103  Fed.  019;  Re  Tatum,  112  Fed.  60; 
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Re  Mays,  114  Fed.  600,  deny  any  right  of  the 
assignee  to  compensation  for  his  services,  arises 
in  view  of  this  language  from  the  opinion  by 
Mr.  Justice  Holmes :  "But  the  assignee  is  act- 
ing lawfully  in  what  he  does  before  proceeding! 
in  bankruptcy  are  1>egun,  and,  although  it  may 
be  assumed  that  the  avoidance  of  the  assign- 
ment relates  back  to  the  date  of  the  deed,  still, 
so  far  as  his  services,  or  services  procured  by 
him,  tend  to  the  preservation  or  benefit  of  the 
estate,  the  mere  fiction  of  relation  is  not  enough 
to  forbid  an  allowance  for  them." 

In  Re  Kingman.  5  Am.  B.  B.  251,  the  referee 
held  that  an  assignee  for  the  benefit  of  cred- 
itors under  an  assignment  made  with  the  ex- 
press understanding  and  agreement  that  it  was 
liable  to  be  rendered  void  by  the  institution  of 
bankruptcy  proceedings  within  four  months 
from  its  date,  who  did  nothing  more  than  to 
take  possession  of  the  property,  file  an  inven- 
tory, and  make  some  ettort  to  sell  it,  was  not 
entitled  to  an  allowance  for  such  services  or 
for  attorneys'  fees  based  upon  services  rendered 
in  connection  with  the  assignment,  where  vol- 
untary bankruptcy  proceedings  were  instituted 
within  four  months  from  the  date  of  the  as- 
signment. 

In  Re  McCauley,  2  N.  B.  N.  Rep.  1089,  the 
referee  held  that  a  voluntary  assignee  for  the 
benefit  of  creditors,  who  accepts  the  trust 
knowing  that  it  is  liable  to  be  avoided  by  bank- 
ruptcy proceedings,  cannot  be  allowed  com- 
pensation for  his  services,  at  least  where  such 
allowance  would  lead  to  a  duplication  of 
charges. 

Where  the  services  of  the  assignee  and  of  his 
counsel,  instead  of  benefiting  the  estate,  were 
injurious  thereto,  no  compensation  therefor  will 
be  allowed  out  of  the  bankrupt's  estate.  SIns« 
heimer  v.  Simonson,  106  Fed.  870. 
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N.  Y.  602;  Mark's  Appeal,  85  Pa.  233;  Price 
▼.  Parker,  11  Iowa,  144;  Holtoquist  v. 
Clark,  69  Minn.  69,  60  N.  W.  1077;  Brown 
V.  Parker,  38  C.  C.  A.  261,  97  Fed.  447; 
Perry,  Tr.  %%  38,  46,  240,  248,  427 ;  Burrill, 
Assignm.  §  240,  6th  ed. 

The  requirement  of  uniformity  in  the  Con- 
stitution does  not  prevent  Congress  leaving 
in  force  state  laws  on  the  subject  of  bank- 
ruptcies or  insolvencies,  or  providing  for  the 
administration  of  the  bankrupt  system  it 
has  created  through  the  courts  of  the  several 
states,  or  permitting  such  administration 
through  such  courts  either  wholly,  or  to  any 
prescribed  extent. 

Hanover  Nat.  Bank  v.  Moyaea,  186  U.  S. 
181,  46  L.  ed.  1113.  22  Sup.  Ct.  Rep.  857. 

Acta  of  Congress,  where  exclusive  juris- 
diction of  their  enforcement  is  not  given  to 
the  Federal  courts,  may  be  enforced  in  the 
courts  of  the  states  of  competent  jurisdic- 
tion. 

Rardes  v.  First  Nat.  Bank,  178  U.  S.  624, 
44  L.  ed.  1175,  20  Sup.  Ct.  Rep.  1000;  Hicks 
v.  Knost,  178  U.  S.  641,  44  L.  ed.  1183,  20 
Sup.  Ct.  Rep.  1006;  Claflin  v.  Houseman,  93 
U.  S.  130,  23  L.  ed.  833. 

Why  does  not  the  rule  apply  to  bank- 
ruptcy which  has  been  applied  to  foreign 
and  interstate  commerce? 

Until  some  inconsistent  action,  in  the 
form  of  legislation,  is  taken  by  Congress  in 
the  exercise  of  its  power  to  regulate  foreign 
and  interstate  commerce,  the  legislation  of  a 
state,  not  directed  against  commerce  in  any 
of  its  regulations,  but  relating  generally  to 
the  rights,  duties,  and  liabilities  of  citizens, 
is  of  obligatory  force  within  its  territorial 
jurisdiction,  although  it  may  directly  and 
remotely  aflfect  the  operations  of  foreign  and 
interstate  commerce,  or  persons  engaged 
therein. 

Cooley  V.  Philadelphia  Port  Wardens,  12 
How.  299,  13  L.  ed.  996;  Sherlock  v.  Ailing, 

93  U.  S.  99,  23  L.  ed.  819;  Munn  v.  Illinois, 

94  U.  S.  113,  24  L.  ed.  77;  Peik  v.  Chicago 
d  N.  W.  R,  Co.  94  U.  S.  164,  24  L.  ed.  97; 
Mobile  County  v.  Kimball,  102  U.  S.  691, 
26  L.  ed.  238. 

Even  if  the  general  assignment  is  adjudi- 
cated to  have  been  void,  and  is  set  aside, 
the  appellants  are  entitled  to  compensation 
for  their  services. 

Williams  v.  Qibbes,  20  How.  635,  15  L. 
ed.  1013;  Douglas  v.  Bank  of  Cofnmerce,  97 
Tenn.  133,  36  S.  W.  874;  Lassiter  v.  Travis, 
98  Tenn.  330,  39  S.  W.  226;  Knower  v.  Cen 
tral  Nat.  Bank,  124  N.  Y.  552,  27  N.  E.  247; 
McBlair  v.  Qibbes,  17  How.  232,  15  L.  ed. 
132;  Williams  v.  Qibbes,  17  How.  239,  15 
L.  ed.  135;  Pullman's  Palace  Car  Co.  v.  Cen- 
tral Transp.  Co.  171  U.  S.  138,  43  L.  ed.  108, 
18  Sup.  Ct.  Rep.  808. 

It  was  the  plain  duty  of  the  assignee  to 
see  that  no  adjudication  of  bankruptcy  was 
made  against  the  assignor  except  upon  a  pe- 
tition presenting  a  case  within  the  jurisdic- 
tion of  the  court,  and  setting  forth  with  suf- 
ficient accuracy  a  cause  of  bankruptcy  suf- 
ficient to  support  the  petition. 

He  Meyer,  39  C.  C.  A.  368,  98  Fed.  980. 

The   bankruptcy,  or  the  adjudication  of 
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bankruptcy,  could  no  more  relieve  or  im- 
pair the  obligations  of  the  LangstafT  Hard- 
ware Company  to  the  appellants,  as  its  cred- 
itors, than  the  death  of  a  natural  person 
could  relieve  his  representatives  fn»n  the 
payment  of  his  debts  out  of  his  assets. 

Winchester  v.  Heiskell,  10  Lea,  656,  119 
U.  S.  450,  30  L.  ed.  462,  7  Sup.  Ct.  Rep.  281, 
120  U.  S.  273,  30  L.  ed.  464,  7  Sup.  Ct.  Rep. 
562;  Jeffries  v.  Mutual  L.  Ins,  Co,  110  U. 
S.  305,  28  L.  ed.  156,  4  Sup.  Ct.  Rep.  8; 
Wylie  V.  Coxe,  16  How.  415,  14  L.  ed.  753; 
2  Morawetz,  Priv.  Corp.  iS  1010,  1036; 
Wait,  Insolvent  Corp.  §S  199,  236,  277,  305, 
486;  Burrill,  Assignm.  6th  ed.  §  349;  Perry, 
Tr.  1st  ed.  {§  231,  907;  Fewlass  v.  Keeshan, 
32  C.  C.  A.  8,  60  U.  S.  App.  133,  88  Fed. 
573;  Kinsey  v.  McDearmon,  5  Coldw.  392. 

As  the  trustee  is  "vested  with  the  title  of 
the  bankrupt"  and  hence  takes  no  greater 
interest  in,  or  better  title  to,  the  property 
than  the  bankrupt  had  at  the  date  of  the 
adjudication,  except  only  as  to  the  property 
disposed  of  by  the  bankrupt,  in  fraud  of  the 
bankrupt  law,  the  trustee  can  claim  no  more 
than  the  bankrupt  had,  and  in  the  same  con- 
dition in  which  he  had  it. 

Donaldson  v.  FarweU,  93  U.  S.  631,  23  L. 
ed.  993;  Yeatman  v.  New  Orleans  Sav.  Inst. 
95  U.  S.  766,  24  L.  ed.  589;  Stewart  v.  Piatt, 
101  U.  S.  738,  25  L.  ed.  816;  Porter  v.  U- 
zear,  109  U.  S.  84,  27  L.  ed.  865,  3  Sup.  Ct. 
Rep.  68;  Dudley  v.  Easton,  104  U.  S.  103, 
26  L.  ed.  668;  Adams  v.  Collier,  122  U.  S. 
388,  30  L.  ed.  1208,  7  Sup.  Ct.  Rep.  1208; 
Loveland,  Bankruptcy,  §  149,  p.  285. 

Taking  the  title  the  bankrupt  had,  the 
trustee  also  takes  such  title  subject  to  all 
equities,  liens,  or  encumbrances,  whether 
created  by  operation  of  law,  or  by  the  act 
of  the  bankrupt,  which  existed  against  the 
property  in  the  hands  of  the  bankrupt,  ex- 
cept in  cases  of  judicial  liens  created 
against  the  property  within  four  months 
preceding  the  commencement  of  the  proceed- 
ings in  bankruptcy,  and  except  in  cases 
where  the  disposition  of  the  property  by  the 
bankrupt  is  declared  by  the  law  to  be  fraud- 
ulent and  void. 

Ycatmnn  v.  New  Orleans  Sav.  Inst.  95  U. 
S.  764,  24  L.  ed.  589;  Jerome  v.  McCarter, 
94  U.  S.  734,  24  L.  ed.  136;  Donaldson  v. 
FarweU,  93  U.  S.  631,  23  L.  ed.  993;  Cook 
V.  Tullis,  18  Wall.  332,  21  L.  ed.  933;  Gib- 
son V.  Warden,  14  Wall.  244,  20  L.  ed.  797; 
Stewart  v.  Piatt,  101  U.  S.  731,  25  L.  ed. 
816;  Hansen  v.  Harrison,  106  U.  S.  401,  2« 
L.  ed.  1075;  Re  Blair,  108  Fed.  629;  Love- 
land,  Bankruptcy,  §  149,  pp.  285,  286. 

There  is  no  room  for  the  operation  of  the 
doctrine  of  relation  under  the  very  terms  of 
the  act  itself.  But  if  there  was  room  for 
the  operation  of  such  doctrine,  it  could  not 
be  applied  to  defeat  any  right  or  claim  of 
the  appellants  in  this  case,  as  the  courts 
apply  such  doctrine  only  to  subserve  the 
ends  of  justice,  and  to  protect  parties  de- 
riving their  interests  from  the  claimant, 
pending  the  j^roceedings  for  the  confirma- 
tion of  his  title. 

Lynch  v.  Bemal,  9  Wall.  317,  19  L.  ed. 
714. 
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The  Langstaff  Hardware  Company  had  the 
power,  and  the  right,  to  employ  the  appel- 
lants as  its  counsel  and  attorneys,  to  per- 
form the  services  they  rendered,  and  to  bind 
its  assets  by  the  contract  contained  in  the 
general  assignment  for  their  payment. 

See  Oraham  v.  La  Croaae  d  M.  R,  Co,  102 
U.  S.  160,  26  L.  ed.  HI;  Hollina  v.  Brier- 
field  Coal  d  I,  Co,  150  U.  S.  385,  37  L.  ed. 
1113,  14  Sup.  Ct.  Rep.  127;  First  Nat,  Bank 
V.  Lfumher  d  Mfg.  Co.  91  Tenn.  12,  18  S.  W. 
400;  McClaren  v.  Union  Roller  Mills  d  Ele- 
vator Co,  95  Tenn.  696,  35  S.  W.  88. 

No  counsel  for  appellee. 

Mr.  Justice  Holmes  delivered  the  opinion 
of  the  court: 

The  certificate  in  this  case  is  as  follows: 

"  Xhis  is  an  appeal  from  the  district  court 
for  the  western  district  of  Tennessee,  sitting 
34]as  a  court  of  bankruptcy,  disallowing  *a 
claim  filed  by  the  appellants  against  the 
bankrupt  estate,  exceeding  $500  in  amount. 
From  the  transcript  of  the  record  it  ap- 
pears: 

*'  (1.)  That  the  Langstaff  Hardware  Com- 
pany is  a  mercantile  corporation,  organized 
under  the  general  law  of  Tennessee,  provid- 
ing for  the  organization  of  such  corpora- 
tions, which  was  engaged  in  carrying  on  a 
general  hardware  business  at  Memphis,  in 
the  western  district  of  Tennessee. 

"  (2.)  Being  embarrassed,  it,  on  the  13th 
day  of  August,  1900,  made  a  general  deed 
of  assic^nment,  under  the  general-assign- 
ment law  of  Tennessee,  by  which  it  conveyed 
to  one  C.  W.  Griffith,  as  assignee,  all  its  cor- 
porate property  of  every  kind,  for  the  equal 
benefit  of  all  its  creditors.  The  assignee 
accepted  the  trust  and  qualified  by  execut- 
ing bond  and  taking  the  oath  prescribed 
by  the  Tennessee  statute,  and  entered  into 
possession  of  all  the  assigned  estate.  This 
deed  of  assignment  provided  that  the  as- 
signee should  pay  *  reasonable  counsel  and 
attorneys'  fees  for  preparing  this  deed  and 
for  advice  and  service  to  be  furnished  and 
rendered  him  in  the  course  of  the  adminis- 
tration of  the  trust  hereby  created.*  Within 
four  months  after  this  deed  of  assignment 
the  Langstaff  Hardware  Company,  u|)on  a 
petition  by  its  creditors,  was  adjudicated  a 
bankrupt,  and  this  deed  set  aside  as  in  con- 
travention of  the  bankrupt  law.  A  trustee 
was  duly  chosen,  who  has  taken  possession 
of  the  assigned  assets  of  the  bankrupt. 

"  (3.)  The  appellants  filed  a  claim  against 
the  bankrupt  estate  for  professional  serv- 
ices rendered  the  bankrupt  in  preparing  the 
said  deed  of  general  assignment,  and  the  as- 
signee thereunder  in  advising  and  counsel- 
ing him  in  respect  of  his  duties,  and  in  de- 
feuding  R  suit  brought  to  wind  up  the  cor- 
poration in  a  state  chancery  court,  and  for 
services  rendered  the  assignee  in  resisting 
the  adjudication  of  bankruptcy. 

"  The  items  of  this  claim  were  as  follows: 

(a.)  For  services  rendered  the  cor- 
poration in  preparing  the 
general  assignment $500  00 
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(6.)  For  general  advice  and  coun- 
sel to  the  assignee  in  re- 
spect to  the  duties  of  his 
trust 250  00 

*(c.)   For  legal  services  in  defense  £M6 

of  a  suit  brought  in  a  state 
court  wherein  it  was  sought 
to  have  the  corporation 
wound  up  as  an  insolvent 
corporation,  and  its  assets 
distributed  under  the  or- 
ders and  decrees  of  the 
court 100  00 

(d.)  For  services  rendered  by  em- 
ployment of  the  assignee  in 
resisting  an  adjudication  of 
bankruptcy  against  the 
Langstaff  Hardware  Com- 
pany       300  00 

''The  appellants  asserted  and  claimed 
that  each  of  said  items  constituted  a  prior 
charge  upon  the  assets,  and  asked  to  have 
same  paid  by  the  trustee  in  preference  to 
the  unsecured  creditors.  The  trustee  and 
certain  creditors  excepted  to  each  item  of 
this  account. 

"The  referee,  upon  the  evidence,  found 
and  certified  that  the  services  had  been 
rendered  as  claimed,  and  were  reasonably 
worth  the  amount  claimed,  but  that  the 
same  did  not  constitute  expenses  allowable 
as  a  preference,  and  were  not  otherwise  a 
lien.  He  allowed  the  item  of  $500.00  as  an 
unsecured  claim  against  the  bankrupt,  but 
disallowed  the  ,other  items  as  not  being 
debts  of  the  bankrupt.  His  order  was  duly 
excepted  to  and  the  questions  certified  to 
the  court  in  due  form.  The  district  judge 
sustained  the  referee  so  far  as  he  held  the 
claim  to  be  non-preferential  and  adjudged 
that  none  of  the  items  constituted  a  debt, 
provable  for  any  purpose  against  the  bank- 
rupt estate.  From  this  judgment  the  ap- 
pellants have  appealed  and  assigned  error. 

"  Upon  this  state  of  facts  this  court  de- 
sires the  instruction  of  the  Supreme  Court, 
that  it  may  properly  decide  the  questions 
of  law  thus  arising: 

"  (1)  Is  A  claim  for  professional  services 
rendered  to  a  bankrupt  corporation  in  the 
preparation  of  a  general  assignment,  valid 
under  the  law  of  Tennessee,  entitled  to  be 
paid  as  a  preferential  claim  out  of  the  es- 
tate of  the  corporation  in  the  hands  of  a 
trustee  in  bankruptcy,  when  the  corporation 
was  adjudicated  an  involuntary  bankrupt 
within  four  months  after  the  ^making  of  the[536 
assignment,  and  the  assignment  set  aside 
as  in  contravention  of  the  bankrupt  law? 

"  (2)  Is  a  claim  for  professional  advice 
and  legal  services  rendered  such  an  assignee, 
prior  to  an  adjudication  of  bankruptcy 
against  the  assignor,  the  assignment  pro- 
viding that  the  costs  and  expenses  of  admin- 
istering the  trust  should  be  first  paid,  en- 
titled to  be  proved  as  a  preferential  claim 
against  the  bankrupt  estate? 

*'  ( 3 )  Ts  a  claim  against  such  an  assignee 
for  legal  services  rendered  at  his  employ- 
ment in  resisting  an  adjudication  of  invol- 
untaiy  bankruptey  against  the  assignor  al« 
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lowable  as  a  preferential  claim,  when  the 
necessary  effect  of  the  adjudication  would 
be  to  set  aside  the  assignment  under  which 
the  assignee  was  acting? 

"  (4)  If  not  entitled  to  be  allowed  as  pref- 
erential claims,  may  either  of  the  items  de- 
scribed in  the  foregoing  questions  be  proved 
as  unsecured  debts  of  the  bankrupt  corpo- 
ration ?" 

It  is  admitted  that  a  general  assignment 
for  the  benefit  of  creditors,  made  within 
four  months  from  the  filing  of  a  petition  in 
bankruptcy,  is  void  as  against  the  trustee 
in  bankruptcy,  so  far  as  it  interferes  with 
hitf  administering  the  property  '  assigned. 
This  could  not  be  denied.  Oeorge  M,  West 
Co.  V.  Lea  Bros.  174  U.  S.  590,  595,  43  L. 
ed.  1098,  1099,  19  Sup.  Ct.  Rep.  836;  Boese 
V.  King,  108  U.  S.  379,  385,  27  L.  ed.  700, 
7C2,  2  Sup.  Ct.  Rep.  765;  Bryan  v.  Bern- 
hcimer,  181  U.  S.  188,  45  L.  ed.  814,  21 
Sup.  Ct.  Rep.  557.  It  hardly  is  necessary 
to  discuss  whether  such  an  assignment 
should  be  held  to  be  embraced  in  the  e.^:- 
press  avoidance  of  conveyances  made  with 
intent  to  hinder,  delay,  or  defraud  creditors 
in  §  07e,  of  the  bankruptcy  law.  (30  Stot. 
at  L.  665,  chap.  541,  U.  S.  Comp.  Stat.  1901, 
p.  3450.)  It  is  possible  to  say  that  con- 
structively a  genral  assignment  falls  undor 
tliat  description.  Re  Outwillig,  90  Fed.  475, 
34  C.  C.  A.  377,  63  U.  S.  App.  191,  92  Fed. 
3.'57 ;  Davis  v.  Bohle,  34  C.  C.  A.  372,  92  Fed. 
325.  One  ground  for  such  a  construction 
would  be  that  making  the  assignment  is  de- 
clared an  act  of  bankruptcy  by  §  3.  As  it 
could  not  have  been  intended  that  the  very 
conveyance  which  warranted  putting  the 
grantor  into  bankruptcy  should  withdraw 
all  his  property  from  distribution  there,  it 
seems  sufficient  to  rely  upon  the  necessarily 
implied  effect  of  §  3.  At  all  events,  if  such 
a  conveyance  be  called  constructively  fraud- 
ulent, it  would  be  severe  to  deduce  conse- 
[537]quences  as  •to  the  validity  of  the  appellants* 
claim  from  that  circumstance  alone. 

The  assignment  was  not  illegal.  It  was 
permitted  by  the  law  of  the  state,  and  can- 
not be  taken  to  have  been  prohibited  by  the 
bankruptcy  law  absolutely  in  every  event, 
whellier  proceedings  were  instituted  or  not. 
lie  Sievers,  91  Fed.  3G0;  Re  Romanow,  92 
Fed.  510.  It  liad  no  general  fraudulent  in- 
tent. It  was  voidable  only  in  case  bank- 
ruptcy proceedings  should  be  begun.  At  the 
time  wlicn  it  was  made  the  institution  of 
such  proceedings  was  uncertain.  It  seems 
to  us  that  it  would  be  a  hard  and  subtle 
construction  to  say,  as  seems  to  have  been 
thought  in  Bartlctt  v.  Bramhall,  3  Gray, 
257,  2G0,  that  when  they  were  instituted 
they  not  only  avoided  the  assignment,  but 
made  it  illegal  by  relation  back  to  its  date, 
when,  if  they  had  not  been  started,  it  would 
have  remained  perfectly  good.  No  doubt  the 
corporation  had  notice  of  the  bankruptcy 
law,  but  it  could  not  go  into  bankruptcy  by 
voluntary  petition,  and  there  is  no  objec- 
tion to  a  debtor's  distributing  his  property 
equally  among  his  creditors  of  his  own  mo- 
tion, if  bankruptcy  proceedings  do  not  in- 
tervene.  The  view  we  take  is  that  which 
2170 


has  been  taken  by  state  decisions  with  ref- 
erence to  similar  questions  raised  by  cred- 
itors or  under  state  insolvent  laws.  Bige- 
low  V.  Baldwin,  1  Gray,  245,  247 ;  White  v. 
Hill,  148  Mass.  396,  19  N.  E.  407 ;  Clark  v. 
Sawyer,  151  Mass.  64,  23  N.  E.  726;  Wake- 
man  V.  Graver,  4  Paige,  23,  43,  11  Wend. 
187,  226,  25  Am.  Dec.  624.  See  also  Mayer 
V.  UeUman,  91  U.  S.  496,  500,  501,  23  L. 
ed.  .377,  378. 

The  appellants  do  not  stop  here,  however, 
but  argue  that  the  avoidance  of  the  volun- 
tary assignment  goes  only  to  the  adminis- 
tration of  the  property,  and  not  to  the  title; 
that  the  trustee  simply  succeeds  the  pri- 
vatelv  chosen  assignee  in  the  adniinistra- 
tion  of  the  trust  under  the  deed.  Of  course 
the  object  of  this  contention  is  to  uphold  the 
provision  in  favor  of  the  appellants  for  pre- 
paring the  deed  and  for  service  to  be  ren- 
dered the  assignee.  It  does  not  seem  to  us 
to  need  much  argument  to  show  that  thi^* 
artificial  refinement  cannot  stand.  If  bv 
declaring  the  assignment  an  act  of  bank- 
ruptcy, the  statute  means  that  the  convey- 
ance shall  not  be  effectual  against  the  bank- 
ruptcy "proceedings,  as  is  agreed,  the  natural  [SS8] 
and  simple  construction  is  that  it  means 
that  the  deed  shall  be  avoided  as  a  whole 
when  the  trustee  takes  the  goods.  The  cases 
which  we  have  cited  and  others  under  in- 
solvent and  bankruptcy  laws  evidently  take 
that  view.  It  follows  that  the  appellants 
can  assert  no  preference  by  way  of  lien  un- 
der the  deed. 

It  does  not  follow,  however,  from  the 
avoidance  of  the  deed^  that  the  service  of 
preparing  it  did  not  raise  a  valid  debt. 
There  is  no  suflicient  reason  why  it  should 
not  when  once  it  is  decided  that  the  serv- 
ice for  which  the  debt  is  alleged  was  lawful 
when  it  was  rendered.  Re  Lains,  16  Nat. 
Baiikr.  Reg.  168,  170,  Fed.  Cas.  No.  7,989. 

The  more  difficult  question  is  how  to  deal 
with  the  services  rendered  to  the  voluntary 
assignee.  The  claim  for  them  must  be 
worked  out  through  the  assignee,  and  can- 
not be  put  higher  than  his  claim  for  al- 
lowances, supposing  that  they  had  been 
paid.  We  may  assume  that  there  is  no  ques- 
tion of  form  before  us,  and  that  whatever 
the  appellants  properly  .might  have  been 
paid  by  the  assignee  they  may  prove  for 
now.  See  Central  R.  d  Bkg.  Co,  v.  Pettus, 
113  U.  S.  116,  124,  125,  28  L.  ed.  915,  918, 
5  Sup.  Ct.  Rep.  387 ;  Mason  v.  Pomeroy,  151 
Mms.  164,  167,  7  L.  R.  A.  771,  24  N.  E.  202. 
But  it  has  been  held  that  the  assignee,  even 
of  a  corporation,  cannot  be  allowed  anything 
for  his  services  before  the  filing  of  the  peti- 
tion in  bankruptcy.  See  e.  g.  Re  Peter  Paul 
Boole  Co.  104  Fed.  786.  So  far  as  this  opin- 
ion rests  on  constructive  fraud,  we  have  in- 
dicated above  that  it  does  not  command  our 
a.=«w?nt.  The  case  would  be  different  if  the 
assignee  were  party  to  an  actual  fraud. 
Hastinqs  v.  Silencer,  1  Curt.  C.  0.  504,  507, 
Fed.  Cas.  No.  6,201 ;  Smith  v.  Wise,  132  N. 
Y.  172,  178,  30  N.  E.  229;  Perry- Mason  Shoe 
Co.  V.  Sykes,  72  Miss.  390,  401,  28  L.  R.  A. 
277,  17  So.  171.  But  the  assignee  is  acting 
lawfully  in  what  he  does  before  proceedings 
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in  bankruptcy  are  begun,  and,  although  it 
may  be  assumed  that  the  avoidance  of  the 
assignment  relates  back  to  the  date  of  the 
deed,  still,  so  far  as  his  services,  or  services 
procured  by  him,  tend  to  the  preser\'ation 
or  benefit  of  the  estate,  the  mere  fiction  of 
relation  is  not  enough  to  forbid  an  allowance 
for  them.  See  Lynch  v.  Bernal,  9  Wall.  315, 
325,  326,  19  L.  ed.  714,  716.  This  is  the 
doctrine  of  the  state  courts  with  reference 
to  the  operation  of  insolvent  laws  upon  vol- 
untary assignments,  and  of  the  better-eon - 
I9jsidered  decisions  under  *the  bankrupt  laws. 
Hail  V.  Archer,  13  Blatchf.  351,  Fed.  Cas. 
No.  •11,21 4;  Havemeyer  y.  Loeh,  5  Abb.  N.  C. 
338.  345;  Macdonald  v.  Moore,  15  Nat. 
Bankr.  Reg.  26,  Fed.  Cas.  No.  8,763;  Wald 
V.  Wehl  18  Blatchf.  495,  6  Fed.  163,  169; 
Hunker  v.  Bing,  9  Fed.  277 ;  Re  Kurth,  17 
Ntt.  Bankr.  Reg.  573,  Fed.  Cas.  No.  7.948; 
He  Siiholtz,  106  Fed.  834;  White  v.  Hill,  148 
Mass.  396,  19  N.  E.  407;  Clark  v.  Saxcyer, 
151  Mass.  64,  23  N.  E.  726;  Wakeman  v. 
Graver,  4  Paige,  23,  43,  11  Wend.  187,  25 
Am.  Dec.  624;  Collumh  v.  Read,  24  N.  Y. 
505,  515;  T.  T.  Haydock  Carriage  Co.  v. 
Pier,  78  Wis.  679,  47  N.  W.  945;  Perry-Ma- 
Jton  tihoe  Co.  v.  fiykes,  72  Miss.  390,  28  L.  R. 
A.  277.  17  So.  171.  See  Williams  v.  aibbes, 
20  How.  6.35,  15  L.  ed.  1013;  Internal  Im- 
provement Fund  r.  (rrcenough,  106  U.  S. 
627,  532.  26  L.  ed.  1157,  1160;  Thompson  v. 
Phenix  Ins.  Co.  136  U.  S.  287,  294.  21)5.  34 
L.  ed.  408.  412,  10  Sup.  Ct.  Rep.  1010; 
Woodruff  v.  AcH?  3'orA-,  L.  E.  cC-  W.  R.  Co, 
129  N.  y.  27,  29  N.  E.  251.  If  beneficial 
services  are  allowed  for  they  are  to  be  re- 
garded as  deductions  from  the  property 
which  the  assignee  is  required  to  surrender, 
and  in  that  way  thev  gain  a  preference. 
Piatt  v.  Archer,  13  Blatchf.  351.  Fed.  Cas. 
No.  11.214;  Re  Hcholtz,  106  Fed.  834;  White 
V.  IHH,  148  Mass.  396,  19  N.  E.  407 ;  Clark 
v.  Uniryer,  151  Mass.  64,  23  N.  E.  726. 

We  are  not  prepared  to  go  further  than 
to  allow  compensation  for  services  which 
were  beneficial  to  the  estate.  Beyond  that 
point  we  must  throw  the  risk  of  his  conduct 
on  the  assignee,  aa  he  was  chargeable  with 
knowledge  of  what  might  happen. 

It  docs  not  appear  how  far  the  services  to 
the  assignee  were  beneficial.  Therefore  the 
questions  of  the  circuit  court  of  appeals  can- 
not be  answered  in  full.  But  the  principles 
as  to  which  it  desired  instruction  may  be 
stated  sufficiently  for  the  disposition  of  the 
case  upon  a  subsequent  finding  of  facts. 
None  of  the  claims  is  entitled  to  preference 
under  the  deed.  The  charge  for  the  prepar- 
ation of  the  assignment  properly  may  be 
proved  as  an  unpreferred  debt  of  the  bank- 
rupt. ITie  services  to  the  voluntary  assignee 
may  be  allowed  so  far  as  they  benefited  the 
estate,  and,  inasmuch  as  he  would  be  allowed 
a  lien  on  the  property  if  he  had  paid  the 
sum  allowed,  the  appellants  may  stand  in 
his  shoes,  and  may  be  preferred  to  that  ex- 
tent. No  ground  appears  for  allowing  the 
item  for  sendees  in  resisting  an  adjudica- 
tion of  bankruptcy.  See  Piatt  v.  Archer, 
13  Blatchf.  351,  354.  Fed.  Cas.  No.  11,214; 
Perry  Mason  Shoe  Co.  v.  Sykes,  72  Miss. 
190  U.  8. 


390,  398,  28  L.  R.  A.  277,  17  So.  171;  •!.  T.[540J 
Havdoek  Carriage  Co.  v.  Pier,  78  Wis.  579, 
582,  47  N.  W.  945;   Clark  v.  Sawyer,  161 
Mass.  04,  23  N.  E.  726. 

We  answer  the  questions  as  follows:  (1) 
No.  (2)  Not  under  the  deed,  but,  so  far  as 
the  assignee  would  be  allowed  for  payment 
of  the  claim,  the  claim  may  be  preferred  in 
the  right  of  the  assignee.  (3)  Not  on  the 
facts  appearing  in  the  certificate.  (4)  The 
charge  for  the  preparation  of  the  deed  may 
be  proved  as  an  unsecured  claim. 


GLOBE    REFINING    COMPANY,   Plff.   in 

Err., 

V. 

LANDA   COTTON  OIL   COMPANY. 

(See  S.  C.  Reporter's  ed.  540-547.) 

Damages — breach  of  seller's  agreement  to 
deliver — pleading — sufficiency  of  allega- 
tions to  show  jurisdictional  amount  in- 
volved. 

1.  More  notice  to  a  seller  of  some  Interest  or 
probable  action  of  the  buyer*  Is  not  enough 
necifisarlly  and  as  matter  of  law,  to  charge 
the  seller  with  special  damage  on  that  ac- 
count if  he  falls  to  deliver  the  goods. 

2.  The  amount  of  the  damages  involved  in  an 
action  for  the  breach  of  a  written  contract  to 
deliver  oil  at  a  specified  price  f.  o.  b.  buyer's 
tanks  at  seller's  mill  Is  not  Increased,  for 
jurisdictional  purposes,  over  and  above  the 
dlfTerence  between  the  contract  and  market 
value  by  allegations  In  the  petition  that  the 
seller  had  notice  that  the  buyer  would  be 
compelled  to  send  its  tauks  from  distant 
points  to  the  seller's  mill ;  that  In  so  doing 
transportation  charges  were  Incurred  and  the 
use  of  the  tanks  lost  for  thirty  days ;  that 
seller  was  well  aware  that  buyer  bad  con- 
tracts over,  and  "had  contracted  to  that  end" 
with  buyer;  and  that  seller,  contemplating 
the  Ijreach  of  its  contract,  niallriously  caused 
the  buyer  to  send  the  tanks  a  specified  dis- 
tance at  a  specified  cost. 

[No.  241.] 

Submitted   April   JG,    190S.     Decided  June 

1,  1903. 

IN  ERROR  to  the  Circuit  Court  of  the 
United  States  for  the  Western  District 
of  Texas  to  review  a  judgment  sustaining 
a  plea  that  the  damages  had  been  unduly 
magnified  for  the  purpose  of  conferring  ju- 
risdiction, and  dismissing  the  cause.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  C.  "W.  Oeden  submitted  the  cause 
for  plaintiff  in  error.  Mr.  J.  D.  Ouinn  was 
with  him  on  the  brief: 

The  measure  of  damages  is  either  such  as 
may  fairly  and  reasonably  be  considered  as 
arising  naturally  or  such  as  may  reasonably 

XoTE.--.l/«  to  the  damages  recoverable  for  the 
breach  of  a  contract  to  deliver  yooda — see  notes 
to  Osgood  v.  Bauder  (Iowa)  1  L.  U.  A.  655; 
Shepherd  v.  Hampton,  4  L.  ed.  U.  S.  369,  and 
Teifener  v.  Russ,  86  L.  ed.  U.  S.  800. 
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be  supposed  to  hare  been  in  rontempUtion  by  writ  of  error.  If  the  rulings  and  find- 
by  both  parties  at  the  time  the;  made  the  ings  were  riglit,  there  is  no  question  that 
contract,  as  the  probable  result  of  the  breach  the  Jud^c  ^vas  right  in  diamiBsing  the  auit 
of  it.  {\orlh  Amerivan  Tramp,  d  Trading  Co.  t. 
Hadley  v.  Bawcndalv,  S  Exeh.  341 ;  Field,  MorriBon,  17B  U.  S.  262,  287,  44  L.  ed.  1061, 
Damages,  Jf  252,  253,  254;  TaylDT  i//?.  Co.  1(164,  20  Sup.  Ct.  Rep.  860);  but  the 
V.  Hatcher  iti'j.  Co.  3  L.  R.  A.  GtJ7,  39  Fed.  Kiounds  upon  nliich  be  went  are  re-exim- 
440;  Smith  v.  BuUea,  132  U.  S.  125,  33  L.  inable  hero.  Wetmore  v.  Rymer,  169  U,  8. 
«1.  270,  10  Sup.  Ct.  Rep.  39;  Grand  Tower  115,  42  L.  ed.  632,  18  Sup.  Ct  Rep.  293. 
Min.  Mig.  £  Transp.  Co.  v.  Phillips,  23  The  contract  was  made  through  a  broker. 
Wall.  471,  23  L.  ed.  71 ;  Qulf,  C.  d  B.  F.  R.  it  would  seem  by  writing,  and,  at  all  eventi, 
Co.  V.  Dunman,  86  Tex.  179,  19  B.  W.  1073.  was  ndmitted  to  be  correctly  sUtcd  in  tha 

In  thia  case,  while  the  buyer  had  not  ad-  following  letter: 
vanccd  the  whole  price  of  the  goods,  he  had 

advanced   freight,  nnd  advanced  the  use  of  Dallas,  TCKaa,  7/30/6T, 

tank  cars  bo  as  not  to  have  them  for  use  to  Landa    Oil    Company, 

Bend  to  other  places,     Thia  being  true,  the  Nevi-  Braunfels,  Teuas. 

rule  ttould  be  the  same  as  when  the  price  of   Gentlemen: 

the  goods  had  been  advanced;  that  is,  the  Keferring  to  the  exchange  of  our  tele- 
highest  price  up  to  the  time  of  suit  and  gj^nis  to-day,  we  have  sold  for  your  account 
such  other  losses  as  reasonably  arose  out  of  to  the  Globe  Refining  Company,  Louuville 
the  breach.  Kentucky,  ten   (10)   tanks  prime  crude  C/B 

Chalham  v.  Jones,  09  Tex.  745,  7  S.  W.  oil  at  the  price  of  16!  cents  per  gallon  of 

aOO;   Hadley    v.    liairendale,   9    Exch.   341;  Tj  pounds,  f.  o.  b.  buyers' tank  at  your  milL 

Wetmore  v.  Rymer,  160  U.  S.  115,  42  L.  ed.  Weights  and  quality  guaranteed. 

682,  18  Sup.  Ct  Rep.  203;  Randon  v.  Bar-  Terms:      Sight   draft    without    exchuge 

ton,  4  lex.  29.>;   Carhcnght  v.  JfeCoot,  33  |j/]a„.  attached.    Sellers  paying  oomniissiou. 

Tex.   813;    Orifln   v.   Colver,  IB  N.  Y.  489,  Shipment:      Part   last   half   August  ind 

69  Am.  Dec.  718;   Hamtlton  v,  McPherion,  balance  first  half  September.     Shipping  in- 

28   N.   y.   72    84  Am.   Dec.   330 ;    Crater  v,  rtructions  to  be  fumfshed  by  the  Ofobe  Rt- 

Binninger,  33  N.  J.  L.  513,  97  Am.  Dec.  737;  ^„i„„  Company.     Yours  truly. 

Richardion  v.  Chynowrth,  28  Wis.  650,  Tliomas  &  Green,  as  Broker. 

The  court  having  held  that  the  pteedings 

state  suflicient  matter  to  state  a  cause  of  ae-  Having  this  contract  before  uo,   we  pro- 

tion,  nnd  that  there  were  facts  to  be  deter-  (^^ed   to  consider  the   allegations  of  special 

mined,  in  order  to  roach  the  entire  case,  it  jomage   over   and   above   the   difference  be- 

should   have  heard    all    the    facts,  and  not  tween  tlie  contract  price  of  the  oil  and  the 

merely  those  apperUinlng    to    the    plea  m  py^^  ^t  the  time  of  the  breach,  which  w«i 

abatement.  the  measure  adopted  by  the  judge.     The* 

Blachly  V.  Davis,  I  McLean,  412.  Fed.  Cas.  'allegations  miii't  be  read  with  care,  for  it|Mll 
No.   1,456;  Allen  V.  Bouthem  California  R.  ;,  obvious  that  the  pleader  haa  gone  as  far 
Co.  70  Fed.  370;  Foster  v.  Cleveland,  C.  C.  ^a  he  dai-ed  to  go,  and  to  the  verge  of  any 
d  St.  L.  K.  Co.  68  Fed.  434 ;  Jo«e»  v.  League,  thing  that  could  be  justified  under  the  coo- 
ls Ho«-.  70,  IS  L.  ed.  263;  Wetmore  v.  Ry-  tract,  if  not  beyond. 

mer,  160  U.  S,  121,  42  L.  ed.  684,  18  Sup.  Ct.  n  jg  alleged  that  it  was  agreed  and  un- 

Ct  Rep,  203.  derstood  that  the  plaintiff  would   send  ill 

Plaintiff  had  the  nght  to  have  a  jury,  to  tank  cars  to  the  defendant's  mills,  and  that 

pass  on  these  matters.  the  defendant  promptly  would  fill  them  with 

Blaehly  v.  Davit,   1    McLean,    412,    Fed.  ^il   (so  far,  simply  following  the  contract), 

Cae.  No.  1,456;   Wetmore  v.  Rymcr,  160  U.  i,„j  that  the  plaintiff  Bent  tanks.    "  In  order 

S.  117,  42  L.  ed.  683,  18  Sup.  a.  Rep.  203,  to  d^  this,  the  plaintiff  waa  under  the  m- 

No  counsel  for  defendant  in  error.  cessity  of  obligating  itself  unconditionally  t» 
the  railroad  company  (and  of  which  the  it- 

Mr.  Justice  Holtnea  delivered  the  opin-  feadant  had  notice)   to  pay  to  it  for  the 

ion  of  the  court:  transportation  of  the  cars  from  aud  Loult- 

This  in  an  action  of  contract  brought  by  ville  to  said  New  Braunfels  in  the  sum  of 

[641]the  plaintiff  in  error,  'a  Kentucky  corpora-  *000,"    which    sum    plaintiff    bad    to    paj, 

tion,  against  the  defendant  in  error,  a  Texas  ■'  and   was   incurred  as  an  advancement  on 

corporation,  tor  breach  of  a  contract  to  sell  *iaid  oil  contract."     This  is  the  first  item- 

and   deliver   crude  oil.     The   defendant  ex-  The  Isst  words  quoted  mean  only  that  tie 

ccpted  to  certnin  allegations  of  daipage,  and  sum  paid   would  have  been  allowed  hy  Of 

pleaded  that  the  damages  had  been  claimed  railroad    as    part    payment    of    the    return 

and  magnified  fraudulently  for  the  purpose  charges  had  the  tanks  been  filled  and  sent 

of   K>vinc   the   United   States   circuit   court  hack  over  the  same  toad. 

iurisdiction,   when   in  truth   they  were  less  Next  it  is  alleged  that  the  defendant,  con- 

than  S2,000.     The  judge  sustained  the  ex-  templating  a  breach  of  the  contract,  cauuil 

ceptions.     He  also  tried  the  question  of  ju-  the   plaintiff   to   neni   its  cars   a   thousand 

risdiction  before  hearing  the  merits,  refused  miles,  at  a  cost  of  {1,000;   that  defendant 

the  plaintiff  a  jury,  found  that  the  plea  was  canceled  its  contract  on  the  2d  of  September, 

flustained,   and    dismissed    tbe   cause.      The  but  did   not   notify   the   plaintiff   until  the 


Slaintjff  excepted  to  all  the  rulings  and  ac-    14th,   when,  if  the   plaintiff  had  IcDOwn  of 
:on  of  the  court,  and  t^-ings  the  case  here    the   cancelation,   it   would   have   been   aup- 
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»s;  that  plain-  it  ia  or  not,  should  be  worked  out  on  term* 

meant)   did  BO  which  it  fairly  may  be  presumed  he  would 

iTilfuIly  and  inaliciouslj,  causing  an  unnec-  have  assented  to  if  they  had  been  presented 

cseary  loss  of  il2,000.  to  his  mind.     For  iostance,  'in  the  pTesent[544] 

Next  it  is  alleged  that,  bj  reason  of  the  case,  the  defendant's  mill  and  all  its  oil 
breach  of  contract  and  want  of  notice,  plain-  might  have  been  bumed  before  the  time 
tiff  lost  the  USB  of  ita  tanks  for  thirty  days,  came  for  delivery.  Such  a  misfortune  would 
—  a  loss  estimated  at  flOO  more.  Next  It  not  have  been  an  excuse,  although  probably 
is  alleged  that  the  ptaintiR  had  arranged  it  would  hare  prevented  performance  of  the 
with  its  own  customers  to  furnish  the  oil  contract,  it  a  contract  is  broken,  the  meas- 
in  question  within  a  certain  time,  which  ure  of  damages  generally  is  the  same,  what- 
contemplated  sharp  compliance  with  the  con-  ever  the  cause  of  the  breach.  We  have  to 
tract  by  the  defendant;  "  all  of  which  facts,  consider,  therefore,  what  the  plaintiff  would 
aa  above  stated,  were  well  known  to  the  de-  have  been  entitled  to  recover  in  that  case, 
fendant,  and  defendant  had  contracted  to  and  that  depends  on  what  liability  the  do- 
that  end  with  the  plaintiff."  This  item  is  fendant  fairly  may  be  supposed  to  have  as- 
put  at  $740,  with  $1,000  more  for  loss  of  smned  consciously,  or  to  have  warranted  the 
eustomers,  credit,  and  reputation.  Finally,  plaintiff  reasonably  to  suppose  that  it  aa- 
at  the  end  of  the  petition,  it  is  alleged  gen-  sumed,  when  the  contract  was  made, 
erally  that  it  was  known  to  defendant,  and  This  point  of  view  is  taken  by  implica- 
131in  contemplation  of  the  contract, 'that  plain-  tion  in  the  rule  that  "a  person  can  only 
tiff  would  have  to  send  tanks  at  great  ex-  be  held  to  be  responsible  for  such  conse- 
pense  from  distant  points,  and  that  plain-  quences  as  may  be  reasonably  supposed  to 
tiff  "  was  required  to  pay  additional  freight  be  in  the  conteniplatinn  of  the  parties  at 
in  order  to  rcarrnnge  the  destination  of  the  the  'time  of  making  the  contract."  Orebert- 
various  tanks  and  other  points."  Then  it  Bnrgnis  v.  Aujtenf,  L.  R.  15  Q.  B.  Div.  86, 
is  alleeed  tl'"t  by  reason  of  the.defendanfs  "2;  Home  v.  Uidlaiid  R.  Co.  L.  R.  7  C.  P. 
breach,  the  plaintiff  had  to  pay  8350  addi-  583,  561 :  ItadUy  v.  Baxendale,  9  Exch.  341, 
tional  freiEht.  354;  Westcn.  U.  Teleg.  Co.  v.  Hall,  124 
Whatever  may  be  the  scope  of  the  allega-  U-  S.  4ii.  456,  31  L-  ed.  470,  483,  8  Sup. 
tions  which  we  have  quoted,  it  will  be  seen  Ct.  Rep.  577 ;  Hotcard  v.  Blillicetl  d  B.  Mfg. 
that  none  of  the  items  was  contemplated  ex-  Co.  130  U.  8.  IBO,  206,  35  L.  ed.  147,  150, 
pressly  by  the  words  of  the  bargain.  Those  '1  Sup.  Ct.  Rep.  500;  Primrose  v.  Weitem 
words  are  before  us  in  writing,  and  go  no  U.  Teleg.  Co.  154  U.  S.  1.  32,  38  L.  ed.  883, 
further  than  to  contemplate  that  when  the  805.  14  Sup.  Ct.  Rep.  10D8.  The  suggestion 
deliveries  were  to  take  place  the  buyer's  thrown  out  by  Bramwell,  B.,  in  Gee  v.  Lan- 
tanks  should  be  at  the  defendant's  mill.  ca«'<ire  rf  1'.  K.  Co.  6  Hurlst.  &  N.  211,  218, 
Under  such  citcuinatanceB  the  question  ia  that  perhaps  notice  after  the  contract  was 
suggested  how  far  the  express  terms  of  a  made  and  before  breach  would  be  enough,  is 
writing,  admitted  to  be  complete,  can  be  en-  "ot  accepted  b^  the  later  decisions.  See  fur- 
larged  by  averment  and  oral  evidence;  and,  "er,  Bydraulv  Engxneertng  Co.  v.  McHaffit, 
if  they  can  be  enlarged  in  that  way,  what  L-  R-  4  Q-  B-  ^'v.  670.  674,  676.  The  con- 
averments  are  sufficient.  When  a  man  com-  Bequencee  must  be  contemplated  at  the  time 
mits  a  tort,  he  incurs,  bv  force  of  the  law,  of  the  making  of  the  contract. 
a  liability  Lo  damages,  measured  by  cerUin  'flie  question  arises,  then.  What  is  suf- 
rules.  When  a  msn  makes  a  contract,  he  Icient  to  show  that  the  consequences  were 
incurs,  by  force  of  the  law,  a  liability  to  '«  contemplation  of  the  parties,  in  the  sense 
damages,  unless  a  certain  promised  event  of  the  vendor  taking  the  risk  t  It  has  been 
comes  to  pass.  But,  unlike  the  case  of  torts,  *ie'<1  that  it  may  be  proved  bjr  oral  evidence 
as  the  contract  is  by  mutual  consent,  the  w^ien  the  contract  is  in  writing.  Uesamore 
parties  themselves,  expressly  or  by  implioa-  '•  -VeuJ  York  Shot  d  Lead  Co.  40  N-  Y.  422. 
tion,  fix  the  rule  by  which  the  damages  are  S"  Saitdon  v.  Andrea!,  30  L.  T.  N.  S.  23. 
to  be  measured.  The  old  law  seems  to  have  But,  in  the  language  quoted,  with  seeming 
regarded  it  as  technically  in  the  election  of  approbation,  by  Blackburn,  J.,  from  Mayne 
the  piomisor  to  perform  or  to  pay  damages,  on  Damages,  2d  ed.  10,  in  Elbinger  Actien- 
Bromagr  v.  Gcnnina,  1  RoUe,  368;  Bulbert  OeaelUchafft  v.  ArmttTong,  L.  R.  9  Q.  B. 
V.  flarf,  1  Vern.  133.  It  is  true  that,  as  4^3,  4/8,  "it  may  be  asked,  with  great  def- 
people  when  contracting  contemplate  par-  erence,  whether  the  mere  fact  of  such  con- 
formance, not  breach,  they  commonly  say  sequences  being  communicated  to  the  other 
little  or  nothing  as  to  what  shall  happen  in  party  will  be  sulTieicnt.  without  "going  on  to[54SJ 
the  latter  event,  and  the  common  rules  have  b^'ow  that  he  was  told  that  he  would  be  an- 
been  worked  out  by  common  sense,  which  swerable  for  them,  and  consented  to  under- 
has  established  what  the  parties  probably  take  such  i  liabilitj-."  Mr.  Justice  Willea 
would  have  said  if  they  hod  spoken  about  answered  this  question,  so  far  as  it  was  in 
the  matter.  But  a  man  never  can  be  abso  1"8  power,  in  Hntish  Columbia  A  V.  I. 
lutely  cerUin  of  performing  any  contract  Spar.  lAimber,  d  Bait-Mill  Co.  v.  Nettlcahip, 
when  the  time  of  performance  arrives,  and,  I-.  R-  3  C.  P.  409,  600:  "  I  am  disposed  to 
in  many  cases,  be  obviously  is  taking  the  take  the  narrow  view  that  one  of  two  con- 
risk  of  an  event  which  is  wholly,  or  to  an  trscting  parties  ought  not  to  be  allowed  to 
appreciable  extent,  beyond  his  control.  The  obtain  an  advantage  which  he  has  not  paid 
extent  of  liability  In  such  cases  is  likely  to  For.  ...  If  that  [a  liability  for  the  full 
be  within  his  contemplation,  and,  whether  proflts  -that  might  be  made  Ire  machinery 
1»0  U.  S.  11T8 
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which  the  defendant  was  transporting,  if  the  making   the   defendant   pay   twice    for   the 

plaintiff's  trade  should  prove  successful  and  same  thing. 

without  a  rival]  had  been  presented  to  the        It  must  not  hfi  forgotten  that  we  are  deal- 
mind  of  the  ship  owner  at  the  time  of  male-  ing  with  pleadings,  not  evidence,  and  with 
ing  the  contract,  as  the  basis  upon  which  he  pleadings  which,  as  we  have  said,  evidently 
was  contracting,  he  would  at  once  have  re-  put  the  plaintiff's  case  as  high*  as  it  pos- 
jected  it.     And  though  he  knew,  from  the  sibly  can  be  put.     There  are  no  inferences 
shippers,  the  use  they  intended  to  make  of  to  be  drawn,  and  therefore  cases  like  Ham- 
the  articles,  it  could  not  be  contended  that  mond  v.  Buasey,  L.  R.  20  Q.  B.  Div.  79,  do 
the  mere  fact  of  knowledge,  without  more,  not  apply.     It  is  a  simple  question  of  al- 
would  be  a  reason  for  imposing  upon  him  a  legations  which,  by  declining  to  amend,  the 
greater  degree  of  liability  than  would  other-  plaintiff  has  admitted  that  it  cannot  rein- 
wise  have  been  cast  upon  him.    To  my  mind,  force.     This  consideration  applie?  with  spe- 
that  leads  to  the  inevitable  conclusion  that  cial  force  to  the  attempt  to  hold  the  dcfend- 
the  mere  fact  of  knowledge  cannot  increase  ant  liable  for  the  breach  of  the  plaintiffs 
the     liability.       The     knowledge    must     be  contract  with  third  persons.    The  alle«ration 
brought   home   to   the   party   sought   to   be  is  that  the  fact  that  the  plaintiff  had  con- 
charged,  under  such  circumstances  that  he  tracts  over  was  well  known  to  the  dcfond- 
must  know  that  the  person  he  contracts  with  ant,  and  that  "  defendant  had  contracted  to 
reasonably  believes  that  he  accepts  the  con-  that  end  with  the  plaintiff."  Whether,  if  we 
tract  with  the  special  condition  attached  to  were  sitting  as  a  jury,  this  would  warrant 
it."     The  last  words  are  quoted  and  rcaf-  an  inference  that  the  defendant  assumed  an 
firmed  by  the  same  judge  in  Home  v.  Mid-  additional   liability,   we   need   not   consider. 
land  R.  Co.  L.  R.  7  C.  P.  583,  591 ;  S.  C,  It  is  enough  to  say  that  it  docs  not  allege 
L.  R.  8  C.  P.  131.    See  also  Benjamin,  l^ales,  the  conclusion  of  fact  so  definitely  that  it 
6th  Am.  ed.  §  872.  must  be  assumed  to  be  true.    With  the  con- 
It  may  be  said  with  safety  that  mere  no-  tract  before  us  it  is  in  a  high  degree  im- 
tice  to  a  seller  of  some  interest  or  probable  probable    that    any    such    conclusion    could 
action   of   the  buyer   is   not   enough    neces-  have  been  made  good. 

sarily  and  as  matter  of  law  to  charge  the        The  only  other  allegation   needing  to  be 

seller  with  special  damage  on  that  account  dealt  with  is  that  *  the  defendant  maliciously  [547J 

if  he  fails  to  deliver  the  goods.     With  that  caused  the  plaintiff  to  send  the  tanks  a  tliou- 

established,    we    recur    to    tlie    allegations,  sand  miles,  contemplating  a  breach   of  its 

With  regard  to  the  first,  it  is  obvious  that  contract.     So  far  as  this  item  has  not  been 

the    plaintiff   was   free   to   bring   its   tanks  answered  by  what  has  been  said,  it  is  nec- 

from    where    it    liked,— a    thousand    miles  ^^^^^y  ^^^y  ^  add  a  few  words.     The  fact 

away  or  an  adjoining  yard,—  so  far  as  the  alleged  has  no  relation  to  the  time  of  tlie 

contract    was    concerned.      The    allegation  contract.      Therefore    it   cannot    affect   the 

hardly  amounts  to  saying  that  the  defend-  damages,  the   measure  of  which    was  fixed 

ant  had  notice  that  the  plaintiff  was  likely  ^^  that  time.     Ihe  motive  for  the  breach 

to  send  its  cars  from  a  distance.     It  is  not  «>n""only  is  immaterial  in  an  action  on  the 

alleged  that  the  defendant  had  notice  that  ^J^''^'''''};,  S''''i^V^%^'^^^ 

the  plaintiff  had  to  bind  itself  to  pay  $900,  ??*  ll^^'^'':  ^3  Wall.  4.1,  480,  23  L.  ed^ 

[546]at  the  time  when  the  •contract  w^as'^made  l^'J^'j^^Zt^.  Rnfi^t  FiZ^^'jf  i!  itVhi! 

-.J  -i.         1-        •      II       J  XI    1.  XI      J  *     J     X  oeagw.  Damages,  otn  eu.  %  hOS,    It  is  in  this 

and  it  nowhere  is  alleged  that  the  defendant  ^^^^    Whether,  under  any  circumstances,  it 

assumed  any  liability  in  respect  of  this  un-  ^,4^1,^  give  rise  to  an  action  of  tort,  is  not 

certain   element  of  charge.     The  same  ob-  material  here.     See  Emmons  v.  Alvord,  177 

servations  may  be  made  with  regard  to  the  Mass.  400   470   69  N.  E.  126. 
claim  for  loss  of  use  of  the  tanks  and  to  the        The  allowance  of  the  exceptions  made  tl»e 

final    allegations   as   to   sending   the    tanks  trial  of  the  plea  superfluous.     If  the  ques- 

from  distant  points.     It  is  true  that  this  tion  of  fact  was  to  be  tried  as  to  whether 

last  was  alleged  to  have  been  in  contempla-  the   amount  of  damages   that  fairly   could 

tion  of  the  contract,  if  we  give  the  plaintiff  be  claimed  was  sufficient  to  give  the  court 

the   benefit   of   the   doubt   in   construing   a  jurisdiction,  the  court  had  authority  to  trr 

somewhat  confused   sentence.     But,  having  it.     Wetmore  v.  Itymcr,  169  U.  S.  116.  121*. 

the  contract  before  us,  we  can  see  that  this  42  L.  ed.  682.  18  Sup.  Ct.  Rep.  293;  Act  of 

ambiguous   expression   cannot   be   taken    to  March   3,    1876,    18   Stat,   at  L.   472.  chap, 

mean  more  than  notice,  and  notice  of  a  fact  137,  §   6,  U.  S.  Comp.  Stat.   1901,  p.  511. 

which  would  depend  upon  the  accidents  of  In    coming   to    his   conclusion,    apart   from 

the  future.  what  was  apparent  on  the  face  of  the  plead- 

It  is  to  be  said  further,  with  regard  to  ings,    the    judge    no    doubt    was    influenced 

the  foregoing  items,  that  they  were  the  ex-  largely  by  a  letter  from  the  plaintiff  to  the 

penses  which  the  plaintiff  was  willing  to  in-  defendant,    inclosing    an    itemized    bill    for 

cur  for  performance.    If  it  had  received  the  $1,021.28.     This  letter  suggested  no  further 

oil,  these  were  deductions  from  any  profit  claim   except   for  "any   additional   milea^^e 

which  the  plaintiff  would  have  made.     But,  we   may  have   to   pay."     Of  course,  if  the 

if  it  gets  the  difference  between  the  contract  judge  accepted  the  plaintiff's  own  view  of 

price  and  the  market  price,  it  gets  what  rep-  its  case  as  expressed  here,  the  pretence  of 

resents  the  value  of  the  oil  in  its  hands,  and  jurisdiction  was  at  an  end.     Some  attempt 

to  allow  these  items  in  addition  would  be  was  made  to  make  out  this  was  an  offer  of 
iJ74  190  V.  8. 
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compromise,  and  inadmissible.    But  the  let- 
ter did  not  purport  to  be  anything  of  the 
sort ;  it  was  an  out  and  out  adverse  demand. 
Judgment  affirmed. 


18]     ♦THOMAS  P.  QUEENAN,  Plff.  in  Err,, 

TERRITORY  OF  OKLAHOMA. 

(See  S.  C.  Reporter's  ed.  548-552.) 

Evidence — nonexpert  opinion  as  to  sanity — 
homicide — instructions  —  disqualification 
of  juror  waived  by  failure  to  object. 

1.  A  nonexpert  witness  cannot  give  his  opin^ 
Ion  formed  since  the  commission  of  a  crime, 
as  to  the  Accused's  mental  condition  at  the 
time  the  oH'ense  was  committed,  where  bis 
only  knowledge  in  respect  thereto  was  derived 
from  his  familiarity  with  the  accused  as  a 
patron  of  the  latter's  barber  shop. 

2.  An  instruction  to  find  defendant  not  guilty 
of  murder  if  It  should  be  found  that  he  was 
not  able  to  know  that  the  act  of  killing  was 
wrongful,  and  was  not  able  to  comprehend 
and  understand  the  consequences  of  such  act, 
is  not  open  to  the  objection  that  it  made  it 
necessary  for  the  jury  to  flud  that  both  con- 
ditions existed  in  order  to  acquit,  where  the 
condition  of  a  verdict  of  guilty  was  made  by 
the  same  Instruction  to  be  a  lindlng  beyond 
a  reasonable  doubt  that  the  prisoner  knew 
and  understood  that  it  whs  wrong  to  take  the 
life,  and  was  able  to  comprehend  and  under- 
stand the  consequences  of  such  act. 

8.  The  right  of  defendant  to  object  that  a 
juror  was  disqualified  because  it  appeared 
during  the  trial  that  he  had  been  convicted 
of  a  felony,  contrary  to  his  statement  on  his 
voir  dire,  is  waived  by  failure  to  raise  the 
question  until  after  verdict. 

[No.  240.] 

Argued  April  16,  17,  1903.     Decided  June  1, 

1903. 


IN  ERROR  to  the  Supreme  Court  of  the 
Territory  of  Oklahoma  to  revie^"  a  judg- 
ment which  affirmed  a  conviction  for  mur- 
der.    A  ffirmcd. 

See  same  case  below,  11  Okla.  261,  71  Pac. 
218. 

The  fnot«»  are  stated  in  the  opinion. 

Mr.  Stilwell  H.  Rnsiel  argued  tlie 
cause,  and,  with  Messrs.  J.  W.  Johnson,  If. 
H.  Howard,  and  C.  B.  Ames,  filed  a  brief  for 
plaint ifT  in  error: 

A  nonexpert,  after  stating  the  facts  upon 
which  it  is  based,  may  give  hia  opinion  as 
to  mental  condition. 

Connecticut  Mut.  L.  Ins.  Co.  v.  Lathrop, 
111  U.  S.  612,  28  L.  ed.  536,  4  Sup.  Ct.  Rer. 
533. 

And  this  opinion  must  be  that  of  the  wit- 
ness at  the  tmie  of  his  examination. 

Hunyan  v.  Price,  15  Ohio  St.  1,  86  Am. 
Dec.  459. 


NOTK. — As  to  nonexpert  opinion  of  sanity  or 
4nsanity — see  note  to  Uyder  v.  State  (Ga.)  38 
L.  B.  A.  721,  and  Dexter  v.  Hall,  21  L.  ed.  U. 
S.  73. 

190  U.  8. 


And  the  fact  that  the  witness  did  not 
form  his  opinion  at  the  time  he  observed  the 
facts  on  which  it  is  based,  but  afterwards, 
does  not  affect  its  competency. 

Buswell,  Insanity,  §  246;  Hathatoay  v. 
Natiotwl  L.  Ins.  Co.  48  Vt.  335. 

It  is  held  to  be  the  correct  practice  to  call 
for  the  opinion  of  the  witness  at  the  time 
of  the  delivery  of  his  testimony,  for  the 
reason  that  subsequent  consideration  and  re- 
flection may  have  changed  an  opinion  fonned 
at  the  time  the  facts  were  observed  by  him. 

Itunyan  v.  Price,  15  Ohio  St.  1,  80  Am. 
Deo.  468 ;  1  Clevenger,  Med.  Jur.  589. 

An  opinion  is  but  a  conchision  arrived  at 
from  an  ascertained  condition,  and,  ex- 
pressed by  one  who  has  had  opportunities 
of  observation,  becomes  the  statement  of  a 
fact. 

Connecticut  Mut.  L.  Ins.  Co.  v.  Lathrop, 
111  U.  S.  612,  28  L.  ed.  536,  4  Sup.  Ct.  Rep. 
533. 

The  incapacity  to  know  the  wrongfulness 
of  an  act  does  not  embrace  necessarilv  the 

« 

incapacity  to  understand  the  nature  and 
consequences  of  the  same.  The  conditions 
are  not  convertible. 

Mutual  L.  Ins.  Co.  v.  Terry,  15  Wall.  581, 
21  L.  ed.  236;  1  Clevon^arer,  :Med.  Jur.  of 
Insanity,  p.  410,  §  6:  Ritter  v.  Mutual  L. 
Ins.  Co.  109  U.  S.  149.  150,  42  L.  ed.  696, 
697,  18  Sup.  Ct.  Rep.  300. 

The  law  requires  that  an  accused  be  ig- 
norant of  the  character  of  the  act  as  a  crime, 
and  not  of  the  mere  act  itself. 

Bigclow  V.  Berl'shire  L.  Ins.  Co.  93  U.  S. 
284,  23  L.  ed.  918. 

A  mind  so  far  bankrupt  as  to  be  unable 
to  know  the  wronjjfulness  of  an  act,  and  un- 
able to  comprehend  and  understand  the 
physical  consequences  or  effect  of  the  act, 
is  reduced  to  such  extremity  as  to  make  an 
act  no  more  the  act  of  such  a  mind,  in  the 
sense  of  the  law,  than  if  impelled  by  irre- 
sistible physical  power. 

Manhattan  L.  Ins.  Co.  v.  Broughton,  109 
U.  S.  131,  27  L.  ed.  882,  3  Sup.  Ct.  Rop.  99. 

An  insurance  company  cannot,  as  a  con- 
dition precedent  to  the  payment  of  a  policy 
upon  the  life  of  an  assured  who  has  taken 
his  own  life,  require  it  to  be  shown  that, 
at  the  time  of  the  act,  he  was  incapable  of 
knowing  its  wrongfulness  and  incapable  of 
understanding  the  consequences  of  it,  for 
the  reason  that  if  the  intellect  is  thus  dis- 
tressed it  would  be  so  far  bereft  of  reiison 
that  the  act  would  be  no  more  his  act  in 
the  sense  of  the  law  than  that  of  the  instru- 
ment used  when  committing  it. 

Manhattan  L.  Ins.  Co.  v.  Broughton,  109 
U.  S.  131.  27  L.  ed.  882,  3  Sup.  Ct.  Rep.  99; 
Charter  Oak  L.  Ins.  Co.  v.  Rodel,  95  U.  S. 
241,  24  L.  ed.  436;  Mutual  L.  Ins.  Co.  v. 
7'crrv,  15  Wall.  581,  21  L.  ed.  236;  Con- 
necticut Mut.  L.  Ins.  Co.  v.  Akens,  150  U.  S. 
473,  37  L.  ed.  1149,  14  Sup.  Ct.  Rep.  165. 

!•)  construing  the  Constitution,  we  look 
to  the  history  of  the  times,  and  examine  the 
state  of  things  when  it  was  framed  and 
adopted. 

Rhode  Island  v.  Massachusetts,  12  Pet. 
657,  9  L.  ed.  1233. 
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The  history  of  the  times  discloses  that  the 
Constitution  was  framed  in  the  light  of  the 
common  law. 

United  States  v.  Wong  Kim  Ark,  169  U. 
S.  649,  42  L.  cd.  890,  18  Sup.  Ct.  Rep.  456. 

The  "jury"  mentioned  in  the  Constitution 
means  a  common-law  jury,  and  "according 
to  the  principles  of  the  common  law"  means 
the  common  law  of  England,  and  not  the 
common  law  of  the  several  states,  for  to 
undertake  to  interpret  according  to  the  com- 
mon law  of  the  several  states  with  their 
modifications  would  bo  to  make  it  mean  one 
thing  at  one  place  and  something  difTercnt 
in  another. 

Capital  Traction  Co.  v.  Hof,  174  U.  S.  1, 
43  L.  ed.  873,  19  Sup.  Ct.  Rep.  580. 

The  adoption  of  the  Constitution  super- 
seded the  laws  of  the  Confederation,  but 
Bome  of  tliem  were  continued  in  force  by  the 
Federal  Congress,  and  among  them  the  ordi- 
nance of  1787,  guaranteeing  to  the  people 
of  the  Northwest  Territory  that  they  "shall 
always  be  entitled  to  the  benefits  of  the  writ 
of  habeas  corpus,  and  of  the  trial  by  jury, 
of  a  proportionate  representation  of  the  peo- 
ple in  the  l^jslature,  and  of  judicial  pro- 
ceeilings  according  to  the  course  of  the  com- 
mon law." 

1  Stat,  at  L.  50,  chap.  8. 

And  when  finally  the  territories  were  au- 
thorized to  adopt  codes  and  the  proceedings 
had  thereunder  were  ratified  by  Congress,  it 
was  upon  the  express  condition,  "that  no 
party  has  been  or  shall  be  deprived  of  the 
right  of  trial  by  jury." 

18  Stat,  at  L.  27,  chap.  80. 

The  defendant  could  not  waive  a  consti- 
tutional right. 

Thompson  v.  Utah,  170  U.  S.  343,  42  L. 
€d.  1061,  18  Sup.  Ct.  Rep.  620. 

There  are  some  things  a  defendant  may 
waive  even  in  a  capital  case.  But  it  appears 
they  arc  such  things  as  concern  him  alone, 
such  as  are  for  his  benefit,  in  way  of  privi- 
lege, and  not  such  as  are  general  and  apply 
to  all  cases  wlierein  persons  may  be  accused 
of  crime,  for  there  is  a  public  interest  in  the 
administration  of  the  criminal  law. 

Hopt  V.  Itah,  110  U.  S.  574,  28  L.  ed.  262, 
4  Sup.  Ct.  Rep.  202;  Day  v.  Territory,  2 
Okla.  409,  37  Pac.  806. 

Where  the  instructions  are  contradictory 
or  inconsistent  with  each  other;  or  if  they 
were  calculated  to  confuse  and  mislead  the 
jury,  or  if  they  must  have  left  the  jury  in 
doubt  or  uncertainty  as  to  the  law  appli- 
cable, then  the  judgment  should  be  reversed. 

Somcrs  v.  Pumphrcy,  24  Ind.  241;  Kir- 
land  V.  Htate,  43  Ind.  154,  13  Am.  Rep.  386. 

An  objectionable  instruction  cannot  be 
corrected  by  other  instructions  wliich  are  not 
objectionable,  nor  can  an  erroneous  instruc- 
tion be  corrected  by  one  not  erroneous. 

Guetig  v.  State]  63  Ind.  282;  People  v. 
Bush,  65  Cal.  120,  3  Pac.  590. 

It  is  important  that  the  deliberations  of 
the  jury  be  not  influenced  by  an  improper 
instruction. 

Sha\r  V.  People,  81  111.  151. 

The  language  of  thf»  instructions  ought  to 
be  unambiguous, — direct  and  comprehensible 
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by  persons  not  educated  in  the  law,  sucb 
aa  the  men  addressed  will  understand. 

1  Bishop,  Crim.  Proc.  3d  ed.  8  980. 

The  grand  jury  with  one  or  more  unquali- 
fied members  is  an  illegally  constituted 
body,  and  its  presentments  void. 

Dovey  v.  Hohaon,  6  Taunt.  460;  United 
States  V.  Wilson,  6  McLean,  610,  Fed.  Cas. 
No.  16,737;  Com.  v.  Parker,  2  Pick.  550; 
Doyle  V.  State,  17  Ohio,  225. 

The  court  should  have  declared  a  mistriaL 

United  States  v.  Haskell,  4  Wash.  C.  C. 
410,  Fed.  Cas.  No.  15,321;  Com.  v.  McCor- 
mick,  130  Mass.  62,  39  Am.  Rep.  423;  Sim- 
mons v.  United  States,  142  U.  S.  148,  35  L. 
ed.  968,  12  Sup.  Ct.  Rep.  171;  United  States 
v.  Morris,  1  Curt.  C.  C.  23,  Fed.  Cas.  No. 
^16,815. 

Mr,  J.  C.  Robberta,  argued  the  causo. 
and,  with  Mr.  C.  H.  Woods,  filed  a  brief  for 
defendant  in  error: 

Under  proper  circumstances,  the  opinions 
of  nonexperts  upon  the  question  of  sanity 
are  admissible;  out  they  are  not  admitted, 
except  when  tested  and  when  they  pass  the 
test  of  all  the  established  rules  of  evidence, 
applicable  generally. 

State  V.  Pike,  49  N.  H.  401,  6  Am.  Rep. 
533. 

They  are  not  admitted  when  they  violate- 
the  established  rules  of  evidence  relating  tc^ 
relevancy  or  pertinency. 

Cochrane  v.  Lfittle,  71  Md.  323,  18  AtL  _ 
701. 

They  are  not  admissible  when  they  violat.^^ 
the  doctrines  of  relevancy. 

State  V.  Pike,  49  N.  H.  401,  6  Am.  Re^-^. 
533;  Sullivan  v.  Hugly,  32  Ga.  316. 

They  are  not  admitted  when,  from  tM^e 
facts  detailed,  it  is  as  possible  for  the  jua^ — y 
to  arrive  at  an  opinion  as  it  was  for  t^  le 
witness. 

Wharton,  Crim.  Ev.  8  459. 

A  wide  discretion  is  vested  in  the  ti 
court  to  determine  whether,  from  the  e" 
dence  disclosed  by  the  witness,  he  has  sho^ 
that    degree    of    intimate   acquaintances! 
which  would  enable  the  court  to  receive 
opinion  with  reference  to  sanity  or  insani 

Colee  v.  State,  75  Ind.  611;  8utherlan<M^  v. 
Hankins,  56  Ind.  349;  Com.  v.  SturtivoK  nt, 
117  Mass.  122,  19  Am.  Rep.  401;  Nunc^  v. 
Perry,  113  Mass.  274. 

A  known  cause  of  challenge  is  alw  ^y* 
waived  by  withholding  it  or  raising  it  ajs>  an 
objection  after  verdict. 

Thompson,  Trials,  §  114;  HoUingsw^z^^rtk 
V.  Duane,  Wall.  C.  C.  147,  Fed.  Cas.  "S^- 
6,618;  Brewer  v.  Jacobs,  22  Fed.  243;  -*«'' 
V.  Yates,  12  East,  229;  Thomp.  &  M.  Ju^^-ie'. 
§  295  et  nola;  17  Am.  &  Eng.  Enc.  Law'  -^  2d 
ed.  p.  1161,  note  5. 

The  Oklalioma  statute  is  but  confirma-iStoiy 
of  the  common  law,  so  far  as  appellim  ^i^"* 
right  to  complain  after  verdict  is  concer"»'<*^- 

4  Coolev,  Bl.  Com.  3d  ed.  p.  350;  2  ^/«/<* 
P.   C.  293;    Bacon,  Abr.  "Juries,"  365—^' 
BrcKcr  v.  Jacobs,  22   Fed.   217;   Fishrr  r. 
Yodcr,  53  Fed.  565 :  State  t.  Ready,  44  Kan. 
700,  26  Pac.  58;  State  v.  Jackson,  27  Kan. 
581,  41  Am.  Rep.  424;  Cox  v.  People,  80  X. 
Y.  500;  Stewart  v.  State,  15  Oh|o  St.  159; 
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DiliDorth  y.  Com,  12  Gralt.  689,  65  Am.  Dec. 
264;  Briatato  v.  Com.  16  Gratt.  646;  Child- 
ress V.  Ford,  10  Sniedes  &  M.  25;  People  v. 
Stetcart,  64  Cal.  60,  28  Pac.  112. 

Under  the  common  law  if  the  objection 
that  the  juror  is  disqualified  is  not  inter- 
posed at  trial  it  is  waived  and  the  person 
disqualified  may  constitute  a  juror  of  twelve. 

1  Co.  Litt.  9  234,  pp.  155a-158b;  Re  Chel- 
sea M'aiencorks  Co,  10  Exch.  731;  Hill  v. 
Yates,  12  East,  229;  Kohl  v.  Lehlback,  160 
U.  S.  29.1,  40  L.  cd.  432,  16  Sup.  Ct.  Rep. 
304;  Hollingsworth  v.  Duane,  Wall.  C.  C. 
147,  Fed.  Cas.  No.  6,618. 

When  a  party  has  had  an  opportunity  of 
challenge,  no  disqualification  of  a  juror  en- 
titles him  to  a  new  trial  after  verdict. 

Wasstim  V.  Feetiey,  121  Mass.  93,  23  Am. 
Rep.  258;  Jeffries  v.  Kandall,  14  Mass.  206; 
Woodward  v.  Dean,  113  Mass.  297;  People 
V.  Scott,  56  Mich.  164,  22  N.  W.  274;  Leeper 
V.  State,  29  Tex.  App.  63,  14  S.  W.  398; 
Lane  v.  State,  29  Tex.  App.  310,  15  S.  W. 
827;  J/ai/s  v.  State,  36  Tex.  Grim.  Rep.  437, 
37  S.  \\,  721;  People  v.  Mortier,  68  CaJ. 
262;  Oarrett  v.  Weinberg,  54  S.  C.  127,  31 
S.  E.  341 ;  i(ew  v.  Charleston  d  S.  R.  Co. 
65  S.  C.  90,  32  S.  E.  828;  State  v.  Hartley, 
22  Nev.  342,  28  L.  R.  A.  33,  40  Pac.  374; 
State  v.  Pickett,  103  Iowa,  714,  39  L.  R.  A. 
302,  73  N.  W.  340;  State  v.  Robertson,  54 
S.  C.  147,  31  S.  E.  868;  State  v.  Powers, 
10  Or.  145,  45  Am.  Rep.  138. 

A  criminal  has  no  vested  constitutional 
right  in  the  practice  and  procedure  under 
which  he  is  to  bo  tried. 

Maxwell  v.  Do^c,  176  U.  S.  581,  44  L.  ed. 
697,  20  Sup.  Ct.  Rep.  449,  494;  loioa  C.  R. 
Co.  V.  Iowa,  160  U.  S.  389,  40  L.  ed.  467, 
10  Sup.  Ct.  Rep.  344;  Hornbuckle  v.  Toombs, 
18  Wall.  648,  21  L.  ed.  966;  Hershfield  v. 
iJHffith,  18  Wall.  657,  21  L.  ed.  968;  Davis 
v.  Bilsland,  18  Wall.  659.  21  L.  ed.  969; 
Miles  V.  United  States,  103  U.  S.  304,  26  L. 
ed.  481. 

The  number  of  grand  jurors  necessary  to 
find  an  indictment  in  the  territory  must  bo 
determined  by  the  tei'ritorial  laws,  and  not 
the  acts  of  Congress. 

Reynolds  v.  United  States,  98  U.  S.  145, 
25  L.  ed.  244. 

The  laws  of  the  territorial  legislature  pro- 
viding the  mode  and  manner  of  impaneling 
grand  and  petit  jurors  must  govern  in  the 
courts  of  the  territory. 

Clinton  v.  Englebrecht,  13  Wall.  434,  20 
L.  ed.  059;  Thicde  v.  Utah,  159  U.  S.  614, 
40  L.  ed.  241,  16  Sup.  Ct.  Rep.  62. 

The  6th  Amendment  to  the  Constitution 
of  the  United  States  has  the  same  relation 
to  the  territory  that  the  14th  Amendment 
has  to  the  states.  The  following  cases  have 
decided  beyond  question  that  the  14th 
Amojidnient  does  not  operate  to  control  the 
practice  and  procedure  of  state  courts: 

Munn  V.  Illinois,  94  tJ.  S.  114,  24  L.  ed. 
77;  Kelly  v.  Pittsburgh,  104  U.  S.  78,  26 
L.  ed.  658;  Nashville,  C,  d  St.  L.  R.  Co,  v. 
Alabama,  128  U.  S.  96,  32  L.  ed.  352,  2 
Inters.  Com.  Rep.  238,  9  Sup.  Ct.  Rep.  28; 
Hallingcr  v.  Davis,  146  U.  S.  314.  36  L.  ed. 
986,  13  Sup.  a.  Rep.  105;  United  States  v. 
190  V.  8. 


Cruikshank,  92  U.  8.  642,  23  L.  ed.  688; 
Maxwell  v.  Dow,  176  U.  S.  681,  44  L.  ed. 
597,  20  Sup.  Ct.  Rep.  449,  494;  Scott  y. 
Toledo,  1  L.  R.  A.  688,  36  Fed.  385. 

There  are  many  grounds  for  challenge  and 
disqualification  under  the  common  law  thai; 
are  entirely  at  variance  with  our  institu- 
tions. 

1  Co.  Litt.  9  234,  pp.  156a-158a;  2  Shars- 
wood,  Bl.  Com.  pp.  352,  353,  354. 

Mr.  Justice  Holinei  delivered  the  opin- 
ion of  the  court: 

This  is  an  indictment  for  murder,  upon 
which  the  plaintiff  in  error  has  been  found 
guilty,  and  has  been  sentenced  to  be  hanged. 
It  comes  here  by  writ  of  error  to  the  su- 
preme court  of  the  territory  of  Oklahoma, 
that  court  having  decided  that  there  *wa8  [540] 
no  error  in  the  proceedings  and  having  af- 
firmed the  judgment.  11  Okla.  201,  71  Pac. 
218.  The  errors  assigned  will  be  taken  up 
in  the  order  in  which  they  were  argued. 

1.  The  only  defense  was  insanity.  A  law- 
yer, called  as  a  witness  for  the  defendant, 
stated  that  he  knew  the  prisoner  quite  well; 
that  the  prisoner  was  his  barber  for  some 
years,  and  that  he  saw  him  on  the  day  before 
the  killing.  He  then  described  the  appear- 
ance and  conduct  of  the  prisoner,  and  said 
that  at  the  time  he  did  not  notice  any  dif- 
ference from  the  prisoner's  usual  demeanor. 
He  then  was  asked  if,  since  the  killing,  he 
had  formed  an  opinion  as  to  the  prisoner's 
mental  condition  at  that  time.  This  opin- 
ion he  was  not  allowed  to  state,  and  this  is 
alleged  as  error.  It  will  be  seen  that  the 
witness  was  allowed  to  mim  up  his  impres- 
sions received  at  the  time.  The  court  said 
in  terms  that  he  might  state  any  condition 
that  existed  then  or  any  impression  that  it 
made  upon  the  witness's  mind  as  to  the  pris- 
oner's condition.  That  is  all  that  was  de- 
cided in  Connecticut  Mut.  L.  Ins.  Co.  v. 
Lathrop,  111  U.  S.  612.  28  L.  ed.  530,  4  Sup. 
Ct.  Rep.  633.  Some  states  exclude  such 
opinions,  even  when  formed  at  the  time. 
But,  as  is  pointed  out  in  the  case  cited,  it  is 
impossible  for  a  witness  to  reproduce  all 
the  minute  details  which  he  saw  and  heard, 
and  most  witnesses  make  but  a  meagre  and 
halting  effort.  Therefore,  in  this  as  in 
many  other  instances,  after  stating  such 
particulars  as  he  can  remember, — generally, 
only  the  more  striking  facts, — an  ordinary 
witness  is  permitted  to  sum  up  the  total  re- 
membered and  unrememberea  impressions 
of  the  senses  by  stating  the  opinion  which 
they  produced.  To  allow  less  may  deprive 
a  party  of  important  and  valuable  evidence 
that  can  be  got  at  in  no  other  way.  But, 
on  the  other  hand,  to  allow  more,  to  let  a 
witness  who  is  not  an  expert  state  an  opin- 
ion upon  sanity  which  he  has  formed  after 
the  event,  when  a  case  has  arisen  and  be- 
come a  matter  of  public  discussion,  must  be 
justified,  if  at  all,  on  other  grounds.  It  is 
unnecessary  to  lay  down  the  rule  that  it 
never  can  be  done,  for  instance,  when  the 
opinion  clearly  appears  to  sum  up  a  series 
of  impressions  received  at  different  times. 
Hathaway  v.   National  L,  Ins.  Co.  48  Vt. 

1177 


649-558 


SUPBEMX  COUBT  OF  THE  UNITED  STATES. 


Oct.  Teem, 


.i35,  350.  It  i8  enough  to  say  that,  at 
least,  it  should  be  done  with  caution  and 
[660] not  without  special  ^reasons.  In  this  case 
the  only  knowledge  shown  by  the  witness 
was  the  familiarity  of  a  man  with  his  bar- 
ber. So  far  as  the  evidence  went,  his  pres- 
ent opinion  might  have  been  the  result  of 
interested  argument,  and,  leaving  such  sug- 
gestions on  one  side,  no  reason  of  necessity 
or  propriety  was  shown  for  the  statement 
that  would  not  have  applied  to  any  other 
man  who  had  had  his  hair  cut  in  the  pris- 
oner's shop.  It  does  not  appear  that  there 
was  error  in  the  ruling  of  the  court. 

2.  The  next  error  alleged  is  in  the  follow- 
ing instruction  of  the  court: 

"Homicide  committed  by  one  who  has  not 
sufficient  knowledge  and  understanding  to 
understand  right  from  wrong  and  to  com- 
prehend and  understand  the  consequences  of 
his  act  is  excusable  for  any  act  in  reference 
to  which  his  mind  is  in  such  weakened  con- 
dition. But  it  is  not  every  derangement  of 
the  mind  that  will  excuse  one  for  the  com- 
mission of  crime.  If  one  has  sufficient  mind 
and  understanding  to  know  right  from 
wrong  regarding  the  particular  act,  and  is 
able  to  comprehend  and  understand  the  con- 
sequences of  such  act,  the  law  recognizes 
him  as  sane,  and  holds  him  responsible  for 
such  acts;  and  in  this  connection,  if  you 
should  find  beyond  a  reasonable  doubt  that 
the  defendant  took  the  life  of  Ella  Queenan, 
as  charged  in  the  indictment,  and  that  at 
the  time  of  such  homicide  he  knew  and  un- 
derstood that  it  was  wrong  to  take  her  life, 
and  was  able  to  comprehend  and  understood 
the  consequences  of  such  act,  then  and  in 
that  event  it  will  be  your  duty  to  find  the 
defendant  guilty  of  murder,  as  charged  in 
the  indictment.  But,  on  the  other  hand,  if 
you  should  find  that  he  was  not  able  to 
know  that  the  act  of  taking  her  life  was 
wrongful,  and  was  not  able  to  comprehend 
and  understand  the  consequences  of  sueii 
act,  then  you  should  find  the  defendant  not 
guilty." 

By  §  1852  of  the  Oklahoma  Statutes  of 
1893,  "all  persons  are  capable  of  commit- 
ting crimes,  except  ...  all  persons  of 
unsound  mind,  including  persons  tempora- 
rily or  partially  deprived  of  reason,  upon 
proof  that,  at  the  time  of  committing  the 
act  charged  against  them,  they  were  incap- 
able of  knowing  its  wrongfulness."  It  was 
argued  very  earnestly  that  the  latter  part 
of  the  instruction  added  a  second  condition 
[661] to  acquittal  *by  directing  it  if  the  jury 
found  that  the  prisoner  was  not  able  to 
know  that  the  act  was  wrongful,  "and  was 
not  able  to  comprehend  and  understand  the 
consequences  of  such  act."  But,  on  the  oth- 
er hand,  the  condition  of  a  verdict  of  guilty 
was  made  to  be  a  finding  that  the  prisoner 
knew  and  understood  that  it  was  wrong  to 
take  the  life,  "and  was  able  to  comprehend 
and  understood  the  consequences  of  such 
act."  So  that  the  most  material  part  of 
the  charge,  that  relating  to  conviction,  was 
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favorable  to  the  prisoner.  If  it  be  sup- 
posed that  such  abstract  language  was  re- 
membered and  was  nicely  considered  and 
analyzed  by  the  jury,  the  total  effect  of  the 
charge  was  that,  unless  the  two  conditions 
concurred,  the  prisoner  must  be  acquitted. 
We  do  not  mean  to  imply  that  any  part  of 
the  instruction,  fairly  understood,  was 
wrong,  but  for  jpurposes  of  decision  it  is 
enough  to  say  what  we  have  said.  The  in- 
structions asked  and  refused  were  covered 
by  that  which  was  given  as  stated  above. 

3.  In  the  course  of  the  trial  the  govern- 
ment announced  that  since  the  last  adjourn- 
ment it  bad  been  informed  that  one  of  the 
jurors,  named,  had  been  convicted  in  Ne- 
braska of  what,  by  the  law  of  that  state, 
was  a  felony, — grand  larceny, — at  a  time 
and  place  mentioned,  contrary  to  the  state- 
ment of  the  juror  on  the  voir  dire.  We  as- 
sume, for  the  purposes  of  decision,  that  this 
disqualified  the  juror  from  serving  in  any 
case.  Okla.  Stut.  §§  3093,  5182,  5183.  The 
court  asked  the  counsel  for  the  prisoner 
what  they  desired  to  do,  and  its  intimation 
indicated  that  if  the  objection  were  pressed 
the  juror  would  be  excused.  This,  of 
course,  meant  that  the  trial  would  have  to 
be  begun  over  again.  The  counsel  for  the 
prisoner  answered  that  they  had  nothing  to 
say,  and  the  trial  went  on.  It  now  is  ar- 
gued that  the  defendant  was  deprived  of  a 
constitutional  right,  which  he  could  not 
waive.  Thompson  v.  Utah,  170  U.  S.  343, 
42  L.  ed.  1001,  18  Sup.  Ct.  Rep.  620.  The 
contrary  plainly  is  the  law  as  well  for  the 
territories  as  for  the  states.  See  Kohl  v. 
Lehlhack,  100  U.  S.  293,  299,  40  L.  ed.  432, 
434,  16  Sup.  Ct.  Rep.  304  et  seq.;  Rauh  v. 
Carpenter,  187  U.  S.  159,  164,  ante,  119,  121, 
23  JSup.  Ct.  Rep.  72. 

It  is  argued  that  the  court  could  not  have 
permitted  a  challenge  at  that  time,  because 
the  statutes  of  Oklahoma,  §  5177,  provided 
that  "the  court,  for  good  cause  shown,  may 
permit  a  *  juror  to  be  challenged  after  he  is[55t] 
sworn  to  try  the  cause,  but  not  after  the 
testimony  has  been  partially  heard."  This 
statute  cannot  be  construed  as  going  merely 
to  the  order  of  procedure, — as  depriving  » 
party  of  the  right  to  challenge  pending  the 
trial,  but  as  preserving  the  right  for  the 
purpose  of  a  motion  for  a  new  trial.  Ei- 
ther it  does  not  apply  to  the  case  of  a  dis- 
qualification discovered,  as  this  was,  after  a 
part  of  the  evidence  was  in,  or  it  purports 
to  take  away  the  right  altogether.  What- 
ever may  be  the  true  construction  of  the 
last  clause,  the  court  seems  to  have  been 
ready  to  stop  the  trial.  But  if  the  court's 
view  was  wrong,  if  the  statute  is  constitu- 
tional,— as  to  which  we  do  not  mean  to  ex- 
press a  doubt, — the  prisoner  had  no  right  to 
complain;  and  if  it  is  not,  it  was  his  duty 
to  object  at  the  time,  if  he  was  going  to  ol^ 
ject  at  all.  He  could  not  speculate  on  the 
chances  of  getting  a  verdict  and  then  set  up 
that  he  ha$  not  waived  his  rights. 

Judgment  affirmed. 
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FREEDOM  HUTCHINSON,  Trustee,  Appt., 

V. 

OTIS,  WILCOX.  &  COMPANY. 

(See  S.  C.  Reporter's  ed.  652-556.) 

Bankruptcy — proof  of  claim — effect  of  record 
of  aaiisfaction  by  invalid  attachments — 
amendment  of  proof — independent  ground 
of  appeal — allowance  of  lien  xcaived  by 
mistake. 

1.  Creditors  of  a  bankrupt,  who  had  collected 
their  claim  by  attachments  in  suits  begun  less 
than  four  months  before  the  lillng  of  the  peti- 
tion in  banlcruptcy,  are,  notwithstanding  the 
entry  of  satisfaction  of  record  in  such  suits, 
entitled  to  have  the  proof  of  their  claim 
against  the  banlcrupt's  estate  allowed,  where 
on  demand  of  the  trustee  in  bankruptcy  t*ey 
subsequently  paid  over  to  him  the  full  amount 
of  the  debts,  although  the  payment,  for  con- 
venience of  counsel,  was  delayed  for  a  day  or 
two  beyond  one  year  after  the  adjudication  in 
bankruptcy. 

2.  An  n mended  proof  of  claim  against  a  bank- 
rupt's estate,  flied  with  the  trustee's  consent 
more  than  a  year  after  adjudication,  may  be 
substituted  for  the  defective  original  proof, 
although  by  the  bankruptcy  act  of  1898,  I 
57n  (30  Stat,  at  L.  501,  chap.  541,  U.  S. 
Comp.  Slat.  1001,  p.  341S),  proofs  subsequent 
to  one  year  after  adjudication  are  forbidden. 

8.  A  court  of  bankruptcy  may  allow  an 
amended  proof  of  claim  against  a  bankrupt's 
estate,  tiled  with  the  trustees  consent,  to  be 
substituted  for  the  defective  original  proof, 
although  au  appeal  has  been  taken  by  the 
trustee  to  the  circuit  court  of  appeals  from  a 
decree  of  such  court  permitting  the  owners  of 
the  claim  to  prove  as  creditors. 

4.  A  petition  filed  in  a  bnnkruptcy  court  by 
creditors  of  the  bankrupt,  asserting  a  lien  on 
the  proceeds  of  a  seat  in  the  stock  exchange, 
which  bad  not  been  insisted  upon  because 
they  had  collected  their  claims  by  what  they 
mistakenly  supposed  were  valid  attachments 
of  the  bankrupt's  property,  is  a  bankruptcy 
proceeding  under  the  bankruptcy  act  of  18:)8,  f 
2,  cl.  7,  within  the  meaning  of  {  25,  regulat- 
ing appeals  in  bankruptcy  proceedings,  and  a 
decree  thereon  is,  therefore,  not  an  independ- 
ent ground  of  appeal,  where  it  was  not,  within 
the  meaning  of  |  25a,  3,  "a  Judgment  allow- 
ing or  rejecting  a  debt  or  claim  of  (500  or 
over." 

6.     Creditors  of  a  bankrupt  who  fail  to  Insist 
upon  a  lien  on  proceeds  of  a  seat  in  a  stock 
exchange  which  had  formerly  belonged  to  the 
bankrupt,  because  they   have   collected   their 
claims    by    what    they    mistakenly    supposed 
were    valid    attachments    of    the    bankrupt's  i 
property,  are  entitled  to  have  such   lien  al-  ' 
lowed  in  the  bankruptcy  court,  where  no  one  ' 
has  changed  his  position  on  the  faith  of  their 
waiver. 

[No.  634.] 

Submitted  May  4,  J 903,      Decided  June  i, 

1903. 

APPEAL  from  the  United  States  Circuit 
Court  of  Appeals  for  the  First  Circuit 
to  review  a  decree  which  aOTirmed  a  decree  of 
the  District  Court  for  the  Di.strict  of  Massa- 
chusetts allowing  proof  of  a  claim  in  bank- 
duptcy.  Affirmed, 
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See  same  case  below,  53  C.  C.  A.  419,  115 
Fed.  937. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Frederic  D.  MoKenney  and 
Freedom  HntchinBon  submitted  the  cause 
for  ap{)ellant: 

The  record  of  satisfaction  duly  set  up 
would  have  been  a  bar  in  the  courts  of  New 
York  to  any  further  action  ui>on  the  judg- 
ment by  Otis,  Wilcox,  &  Company,  or  upon 
the  claim  upon  which  such  judj^mcnt  was 
based,  so  long  as  the  record  entry  remained 
unchan^d. 

Taylor  v.  Ranncy,  4  Hill.  010;  Dundee 
Nat.  Bank  v.  Mood,  30  X.  V.  S.  11.  608,  9 
N.  Y.  Supp.  351;  Todd  v.  Botchford,  80  N. 
Y.  .517;  Crotty  v.  McKciKii\  10  Junes  &  S. 
192. 

The  fact  that  bankruptcy  ])roceeding3  in- 
tervened while  the  action  Ixegun  in  Now  York 
by  Otis,  Wilcox,  &,  Company  aj^ninst  the 
b]inkru])ts  wan  still  ponding  did  not  atTect 
the  New  York  proceedings,  nor  in  any  way 
nullify  the  records  made  in  that  court. 

Eystcr  v.  Gaff,  01  U.  S.  521.  23  L.  wl.  403. 

Such  record  of  satisfaction  duly  set  up 
has  the  same  force  and  eirect  that  it  had 
in  New  York,  in  all  couils,  both  state  and 
Federal,  witliin  the  United  States. 

Mills  V.  Durycv,  7  Crunch,  481,  3  L.  ed. 
411. 

The  allowance  of  a  substituted  proof  of 
claim  after  the  expiration  of  a  year  from 
the  time  of  adjudication  was  plainly  pro- 
hibited by  the  bankrupt  act,  §  57n. 

IkC  Mochius,  ll(i  Fird.  47. 

The  truste(i'.s  appeal  was  perfected  on 
November  0,  1901,  and  the  case  was  then  re- 
moved from  the  district  court.  It  was  not 
within  the  |X)wer  of  the  judge  of  the  district 
court  to  allow  amendments  or  pass  orders 
in  regard  to  a  case  which  was  no  longer  in 
his  court. 

Draper  v.  Davis,  102  I'.  S.  370,  20  L.  ed. 
121;  Kri/svr  v.  Farr,  105  U.  S.  205,  20  L. 
ed.   1025. 

The  question  of  priority  in  payment,  or  of 
the  validity  of  a  lien  claiimed  by  a  cnnlitor 
who  has  a  provable  debt,  is  an  incident  of 
the  allowance  of  tlie  claim,  and  reviewable 
by  the  circuit  court  of  appeals  on  an  ap|H>aI 
from  such  allowance. 

Cunningham  v.  Ucrman  Ins.  Bank,  43  C. 
C.  A.  377,  103  Fed.  032,  4  Am.  H.  H.  102. 

The  petition  filed  in  tha  bankruptcy  court 
by  Otis,  Wilcox,  &  Company,  praying  that 
the  proceeds  of  the  seat  Ik?  piud  to  them, 
was  in  its  nature  an  intervening  jx^titiun  to 
reach  a  fund  in  the  registry  of  the  court. 

Krippcndorf  v.  llydv,  110  U.  S.  270,  285, 
28  L.  ed.  145,  148,  4  Sup.  Ct.  Rep.  27; 
Hinckley  v.  Oilman,  C.  d  8.  li.  Co.  94  U. 
S.  467,  24  L.  ed.  106;  Van  Nordcn  v.  Morton, 
99  U.  S.  378,  25  L.  ed.  4,')3;  ^^illiams  v. 
Morgan,  111  U.  S.  684,  28  L.  e<l.  550.  4  Sup. 
Ct.  Rep.  638;  Cumbcl  v.  Pitkin,  113  U.  S. 
545,  28  L.  ed.  1128.  5  Sup.  Ct.  Rep.  616; 
Oumhel  V.  Pitkin,  124  U.  S.  131,  145,  31 
L.  ed.  374,  378.  8  Sup.  Ct.  Rep.  379. 

The  provisions  of  the  bankrupt  act  in 
regard  to  appeals  do  not  in  any  way  limit 
the  scope  of  the  judiciary  act  of  1891. 
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example  similar  in  principle  is  the  allowance 
of  an  amendment  setting  up  the  same  cause 
of  action  after  the  statute  of  limitations  has 
run,  when  the  original  declaration  was  bad. 
Sanger  v.  Netcton,  134  lilass.  308.  See  Re 
Parkea,  10  Nat.  Bankr.  Reg.  82,  Fed.  Cas.  No. 
10,754;  Re  Baxter,  12  Fed.  72;  Re  Glass,  119 
Fed.  509.  The  proceedings  remained  in  the 
district  court,  notwithstanding  the  appeal, 
and  the  amendment  properly  was  allowed 
thei'e.  It  was  little  more  tlian  a  form,  as 
the  facts  had  been  agreed  of  record,  and  the 
filing  w'a.s  assented  to  by  the  trustee. 

A  petition  was  filed  by  Otis,  Wilcox,  &  Co., 
asserting  a  lien  on  the  procee<ls  of  a  seat  in 
the  New  York  Stock  Exchange,  which  for- 
merly belonged  to  the  bankrupts.  This  lien 
had  not  been  insisted  on  by  Otis,  Wilcox,  & 
Co.,  because  of  their  impression  that  they 
had  b<*en  paid  efTectuaJly.  No  one  having 
changed  his  position  on  the  faith  of  their 
\raiver,  the  district  court  allowed  the  lien. 
The  circuit  court  of  appeals  held  that  this 
portion  of  the  decree  of  tlie  district  court  was 
not  subject  to  an  appeal  to  the  circuit  court 
of  appealrt.  The  argument  chiefly  relied 
upon  by  tlie  api)ellant  is  that  this  is  an  in- 
tervening petition  to  reach  a  fund  in  court, 
and  is  not  a  proceeding  in  bankruptcy.  Un- 
der the  circumstances  of  this  case  it  seems 
to  us  that  the  petition  was  incident  to  the 
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claim  *  Cunningham  t.  Oerman  Ins,  BanA;,r556] 
41  C.  C.  A.  609,  101  Fed.  977,  4  Am.  Bankr. 
Rep.  192),  and  was  a  bankruptcy  proceeding 
under  9  2,  cl.  7,  within  the  meaning  of  S  25, 
regulating  appeals  in  bankruptcy  proceed- 
ings, and  that  the  decree  upon  it  was  not 
"a  judgment  allowing  or  rejecting  a  debt  or 
claim  of  five  hundred  dollars  or  over,"  with- 
in S  25a,  3,  and  was  not  an  independent 
ground  of  appeal.  See  Re  Whitener,  44  C. 
C.  A.  434,  105  Fed.  180,  18G;  Re  Worcester 
County,  42  C.  C.  A.  637,  102  Fed.  808,  813; 
Re  Rouse,  H.  d  Co,  33  C.  C.  A.  356,  63  U.  S. 
App.  570,  91  Fed.  90;  Re  York,  4  Nat. 
Bankr.  R^,  479,  483,  Fed.  Cas.  No.  18,139^ 
If  the  question  should  be  held  to  come  up  as 
incident  to  the  appeal  on  the  proof  {Cun. 
ninghain  v.  Oerman  Ins,  Bank,  41  C.  C. 
600,  101  Fed.  077,  4  Am.  Bankr.  Rep.  192] 
we  see  no  error  in  the  decree  of  the  distric 
court.  It  allowed  Otis,  Wilcox,  &  Co. 
correct  a  mistake  expressly  made  the  groui 
of  their  waiver,  no  new  rights  having  int< 
venetl.  We  deal  somewhat  summarily  wi 
this  point,  because  the  merits  were  brou| 
before  the  circuit  court  of  appeals  by  a 
tion  for  revision  under  §  246,  and  \\'ere 
posed  of  very  satisfactorily,  so  far  as  appefe 
on  that  petition.  We  find  no  error  in  ~ 
decree. 
Decree  affirmed. 
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57]Mn7!fEAPOTJs  ft  8t.  Ix)in8  Railboad  Ck>H* 

FANT,  Plaintiff    in    Error,  v.  David  D. 

Gang  et  al.     [No.  279.] 

In  Error  to  the  Supreme  Court  of  the 
State  of  Iowa. 

Sir,  Albert  E,  Clarke  for  plaintiff  in  error. 

Mr,  Cliapman  W,  Maupin  for  defendants 
in  error. 

May  4,  1003.  Judipncnt  affirmed  with 
coRts  and  interest,  on  the  authority  of  Elec- 
tric Co.  V.  Dow,  106  U.  S.  489,  41  L.  ed. 
1088.  17  Sup.  Ct  Rep.  646;  Atchison,  T.  d 
a,  F,  n.  Co.  V.  Matthews,  174  U.  S.  96,  43 
L.  ed.  009,  19  Sup.  Ct.  Rep.  609;  8t.  IjOuis, 
I.  M.  d  S.  R.  Co,  T.  Paul,  173  U.  8.  404,  43 
L.  cd.  746,  19  Sup.  Ct.  Rep.  419.  See  case 
bolow,  Oano  v.  Minneapolis  d  8t.  L,  R.  Co. 
114  Iowa,  713,  66  L.  R.  A.  263,  87  N.  W. 
714. 


A.  Nelson  Lewis,  Petitioner,  v.  Charles  B,. 

Tkowbridge,  *Tnistee,  etc.     [Na671.]       [668] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Second  Circuit. 

Mr.  A,  Nelson  Lewis,  propria  persona. 

Messrs.  John  K.  Beach,  Edmund  Wetmore, 
and  Frank  W.  Hackett  for  respondent. 

May  4,  1903.    Denied. 


FuLi^ER  &  John  SON  Manufacturing  Coic« 

FANT,  Petitioner,  v.  A.  J.  Seilee.     [Na 

673.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Seventh  Circuit. 

Messrs.  li'm.  R.  Bagley  and  Robert  U» 
Bashford  for  petitioner. 

Mr.  Charles  M.  Peck  for  respondent. 

May  4,  1903.     Denied. 


Gforge  E.  Gee,  Plaintiff  in  Error,  v.  Henrt 

D.  Gee.     [No.  285.] 

In  Krror  to  the  Supreme  Court  of  the 
State  of  Minnesota. 

Mr,  Thomas  O.  Frost  for  plaintiff  in  er- 
ror. 

Messrs.  Jed  L.  'Washburn  and  Leon  E. 
Lum  for  defendant  in  error. 

May  4.  1903.  Writ  of  error  dismissed  for 
the  want  of  jurisdiction,  on  the  authority 
of  Bcaupre  v.  Noyes,  138  U.  S.  402,  34  L. 
cd.  992.  11  Sup.  Ct.  Rep.  296;  Haseltine  v. 
Central  yat.  Bank,  183  U.  S.  130,  46  L.  ed. 
117,  22  Sup.  Ct.  Rep.  49.  See  case  below. 
Gee  V.  Gee,  84  Minn.  384,  87  N.  W.  1110. 


Western  Assurance  Company  of  Toronto^ 

Canada,  Petitioner,  v.  Henri  M.  DbFab- 

connet  et  al.     [No.  678.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Second  Circuit. 

Mr.  Harrington  Putnam  for  petitioner. 

Mr.  Wilhelmus  Mynderse  for  respondent. 

May  4,  1903.    Denied. 


K.r  iMirtv:    In  the  Matter  of  Hklen  Post, 
Pvtitionn'.     [No.  — ,  Original.] 
Motion  for  Leave  to  File  Petition  for  a 

^A'rit  of  Ilalwas  Corpus. 

Messrs.  H.  Bisbee  and  George  C.  Bedell 

for  f>ct  it  inner. 

;1fr.  Assistant  General  Purdy  opposing. 
June   1,  1903.     Denied,  on  the  authority 

of  Re  Mirzan,  119  U.  S.  684,  30  L.  ed.  513, 

7  Sup.  Ct.  Rep.  341 ;   Re  Chapman,  156  U. 

S.  211.  39  L.  cd.  401.  16  Sup.  Ct.  Rep.  331; 

Re  Belt,  150  U.  S.  95,  40  L.  ed.  88,  15  Sup. 

Ct  Rop.  087. 

190  U.  8. 


American  National  Bank  of  Denver,  Peft- 

tioner,    v.    Samuel  W.  Watkins.     [No. 

080.] 

Petition  for  a  Writ  of  Certiorari  to  th% 
United  States  Circuit  Court  of  Appeals  for 
the  Seventh  Circuit. 

Mr.  T.  J.  0*Donnell,  for  petitioner. 

No  counsel  for  respondent. 

May  4,  1903.     Denied. 


Supreme    Council    American   Lboion   or 

Honor,  Petitioner,  v.  Augusta  E.  Obcutt. 

[No.  674.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Sixth  Circuit. 

Messrs.  Henry  Xewbcgin,  Robert  Newh^ 
gin,  and  A.  J.  Carr  for  petitioner. 

Jfr.  Alexander  L.  Smith  for  respondent. 

May  18,  1903.     Denied. 
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Anqlo-Ahebican  Pbovision  Company,  Pe- 
titioner, V.  United  States.     [No.  681.] 
£660]     Petition  for  a  Writ  of  Certiorari  *to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Seventh  Circuit. 

Mr.  James  C,  McShane  for  petitioner. 
Meaurs,  Attorney    General    and    Solicitor 

General  Hoyt  for  respondent. 
May  18,  1003.    Denied. 


Ocean  Steamship  Company,  Petitioner,  v, 
John  Richard  Crooks.     [No.  685.] 
Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Second  Circuit. 

Messrs.  Julien  T.  Davies  and  Frederic  D. 
McKenney  for  petitioner. 

Mr.  Henry  Qalbraith  Ward  for  respond- 
ent. 

May  18,  1903.    Denied. 


William  B.  Gubney,  Jr.,  ct  al.,  Petitioners, 

V.  Steamboat  John  H.  Stabin,  etc.   [No. 

686.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Second  Circuit. 

Messrs.  Ramuel  Park  and  Jas.  K.  Sym- 
mers  for  petitioners. 

Mr.  Henry  O.  Newton  for  respondent. 

May  18,  1903.    Denied. 


Elbert  R.  Roihnson,  Petitioner,  v.  Chica- 
go City  Railway  Company  et  al.     [No. 
688.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Seventh  Circuit. 

Mr.  J.  Gray  lAicas  for  petitioner. 
Messrs.  Thomas  A.  Banning  and  Ephraim 

Banning  for  respondents. 
May  18,  1903.     Denied. 


Farmers'  Loan  &  Trust  Company,  Trustee, 
Petitioner,    v.    Lake    Street    Elevated 
Railroad  Company.     [No.  697.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Seventh  Circuit. 

Mr.  I.  K.  Boyesen  for  petitioner. 
Messrs.  Charles  H.  Aldrich  and  Clarence 

A.  Knight  for  respondent. 
June   1,   1903.     Granted. 


W.   O.   Johnson,   Petitioner,  v.   Southern 

Pacific  Company.     [No.  701.] 
£660]     Petition  for  a  Writ  of  Certiorari  to  'the 
United  States  Circuit  Court  of  Appeals  for 
the  Eighth  Circuit. 

Messrs.  Solicitor  General  Hoyt  and  L.  A. 
Bhaver  for  petitioner. 

Messrs.  Maxwell  Evarts  B.nd  M.  L,  Clardy 
for  respondent. 

June  1,  1903.     Granted. 
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James  H.  Gilbebt,  SherifT,  roB  use  of  An- 

DBEW  D.  Bishop,  Petitioner,  v.  Amebicaic 

Subety  Company  or  New   Yobk  et  oL 

[No.  683.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Seventh  Circuit. 

Messrs.  Lynden  Evans  and  Frederic  D. 
McKenney  for  petitioner. 

Messrs.  T.  A.  Moran,  Levy  Mayer,  and  Al- 
fred 8.  Austrian  for  respondents. 

June  1,  1003.    Denied. 


Amebioan  Sales  Book  Company  et  al.,  Pe- 
titioners,   V.  Joseph  us   Bullivant,    Jb. 
[No.  693.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

tlie  Ninth  Circuit. 

Messrs.  T.  J.  Oeisler  and  Leon  Tobriner 

for  petitioners. 

Messrs.  C.  H.  Duell  and  Wm.  A.  Megrath 

for  respondent. 
June  1,  1003.    Denied. 


Rrid,  Mubooch  &  Co.,  Petitioners,  v.  UNr^ 

ED  States.    [No.  608.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Seventh  Circuit. 

Messrs.  W.  Wickham  Smith  and  Charles 
Curie  for  petitioners. 

Messrs.  Attorney  General  and  Solicitor 
General  Hoyt  for  respondent. 

June  1,  1903.    Denied. 


John   Holmes   et   al..   Petitioners,  v.  Suip 
Queen  Elizabeih.     [No.  609.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Second  Circuit. 

Mr.  Robert  D.  Benedict  for  petitioners. 
Mr.  Wilhelmus  Mynderse  for  respondent 
June  1,  1003.     Denied. 


F.  P.  Olcott  et  al..  Petitioners,  v.  Colcm- 
bus  Cabtwbight  et  aL     [No.  TOO.] 
Petition  for  a  Writ  of  Certiorari  •to  the[W 

United  States  Circuit  Court  of  Appeals  for 

the  Fifth  Circuit. 

Messrs.  Mawioell  Evarts  and  T.  D.  CobU 

for  petitioners. 

Messrs.    M.    L.   Crauford  and  Edwin  8t. 

Clair  Thompson  for  respondents. 
June  1,  1903.    Denied. 


Delawabe,  Lackawanna,  k  Westebn  Rah- 

BOAD  Company,  Petitioner,  v.  Estoh   E- 

Devore,  etc.     [No.  709.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Second  Circuit. 

Messrs.  Walter  W.  Ross  and  Wm.  D- 
Guthrie  for  petitioner. 

Mr.  Wm.  M.  Offley  for  respondent. 

June  1,  1003.    Denied. 
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H.  Hoixis  UuNNEWKLL,  Plaintiff  in  Error, 

V.  Edward  W.  Prxsho  ct  aL,  Street  Ck>m- 

misBioners,  etc.     [No.  204.] 

In  Error  to  the  Supreme  Judicial  CJourt  of 
the  State  of  Maaanchuaetts. 

ifr.  Feliw  Radkemann  for  plaintiff  in  er- 
ror. 

Mr,  Thomas  if.  Bahaon  for  defendanta  in 
error. 

May  18,  1903.  Diamisaed  with  coata,  per 
atipufation. 


AucB  A.  Cadlb,  Administratrix,  etc.,  Peti- 
tioner, V,  United  States  Life  Insubancb 
.Company  in  toe  City  of  New  York.  [No. 
622.] 
Tetition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appcala  for 

the  Seventh  Circuit. 

Mr.  n.  E.  (7.  Miller  for  petitioner. 
Mr.  William  O.  Beale  opposing. 
April  14,  1002.    Qrantcd. 

100  V.  B. 


Nicholas  C.  Benzioer   et  al.,  etc.,   PeO- 
tionera,  v.  United  States.     [No.  670.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  Statea  Circuit  Court -of  AppeaU  for 

the  Second  Circuit. 

Meaara.  W.  Wickham  Smith  and  C^rlat 

Curie  for  petitioners. 
Mr.  Attorney   General   and  Mr.  Solieitar 

General  Richarda  opposing. 
June  2,  1002.     Granted. 


La  REPunLiQUE  Francaise  et  al,,  PetitUn^ 

era,  v.  Saratoga  Vicuy  Spring  Company. 

[No.  077.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeala  for 
the  Second  Circuit. 

Mr.  Archibald  Hopkina  for  petitioners. 

Mr.  Edgar  T.  Bracket t  oppoaing. 

June  2,  1002.     Granted. 
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UNITED  STATES 

V. 

DORR  et  alf 

Consiitutianal  laic — applioaiion  of  Consti- 
tution— Philippine  islands — jury  trial — 
Philippine  Commission — legislative  poxcers 
^-criminal  libel — presumption  of  malice 
— privileged  publication — report  of  judi- 
cial proceedings — comments  on  reports — 
indew  to  report — intent  of  publisher. 

1.  While  the  rhilipplne  islands  belong  to  the 
United  States,  there  is  a  difTcrence  between 
them  and  the  territories  which  are  a  part  of 
the  United  States,  with  reference  to  the  Con- 
stitution of  the   United  States. 

2.  The  Ccmstitution  of  the  United  States  was 
not  extended  to  the  IMiilippine  islands  by  the 
terms  of  the  treaty  of  Paris.  April  11,  189D, 
but  by  such  treaty  the  status  of  the  ceded 
territory  was  to  l>c  determined  by  Congress. 

S.  The  mere  cession  of  the  IMiilippincs  to  the 
United  States  did  not  extend  the  Constitution 
to  those  Islands,  except  such  parts  as  fali 
within  the  principles  of  fundamental  limita- 
tions in  favor  of  i)crsonal  rij^hts  formulated 
in  the  Constitution  and  Its  amendments,  and 
which  exist  rather  by  inference  and*  the 
genoral  spirit  of  the  Constitution,  and  ex- 
cept those  express  provisions  of  the  Consti- 
tution which  prohibit  Conf^ress  from  passing 
laws  in  their  contravention  under  any  cir- 
cumstances. The  provisions  contained  in  the 
Constitution  in  relation  to  Jury  trials  do 
not  fall  within  either  of  these  exceptions,  and 
hence  the  right  to  trial  by  Jury  was  not  ex- 
tended to  the  Philippines  by  the  mere  cession 
of  the  territory. 

4.  Congress  having  passed  no  law  extending 
to  the  Philippines  the  provision  of  the  Con- 
stitution relating  to  Jury  trials,  and  there 
having  been  no  laws  In  existence  In  the  Phil- 
Ipplnes  at  the  date  of  their  cession  providing 
for  trial  by  Jury,  It  was  not  error  for  the 
court  of  first  Instance  to  overrule  the  appli- 
cation of  defendants  in  a  prosecution  for 
criminal  libel  for  a  trial  by  Jury. 

h.  Congress  could  lawfully  delegate  to  the 
Philippine  Commission  the  power  to  enact 
laws,  including  the  libel  law  enacted  by  it 
in  Octol>er,  1901  (Act  No.  277,  Philippine 
Commission). 

0.  I'hilippine  Commission,  act  No.  277,  $  1.  de 
fines  libel  as  malicious  defamation,  expressed 
either  in  writing  or  printing,  or  by  signs  or 


tThe  above  decision  of  the  supreme  court  of 
the  Philippine  islands  is  published  at  the  sug- 
gestion of  one  of  the  Justices  of  the  Supreme 
Court  of  the  United  States,  as  Involving  sim- 
ilar questions  to  those  raised  in  Territory  of  ! 
Hawaii  V.  Mankichl.  190  U.  S.  197,  ante,  1016, 
28  Sup.  Ct.  ttep.  787.  ' 


pictures  or  the  like,  or  public  tbe&trlcal  ex- 
hlbltions,  tending  to  blacken  the  memory  of 
one  who  is  dead,  or  to  Impeach  the  honesty, 
virtue,  or  reputation,  or  publish  the  alleged 
or  natural  defects,  of  one  who  Is  alive,  and 
thereby  expose  him  to  public  hatred,  con- 
tempt,  or  ridicule.  Held,  that  headlines  above 
an  article  published  in  a  newspaper,  reading: 
"Traitor,  Seducer,  and  Perjurer.  Sensation- 
al Allegations  against  Commissioner  Legarda. 
Made  of  Record  and  Read  In  English.  Span- 
ish Reading  Waived.  Wife  would  have  Killed 
Him.  I>egarda  Pale  and  Nervous," — were  li- 
belous, under  the  act. 

7.  No  attempt  having  been  made  to  show  a  Jus- 
tifiable motive,  the  publication  of  the  bead- 
lines  was  "malicious  defamation,"  within  the 
meaning  of  the  act,  as  {  3  provides  that  an 
injurious  publication  Is  presumed  to  have 
been  malicious  If  no  Justifiable  motive  for 
making  it  is  shown. 

8.  l*hilipplne  Commission  act  No.  277,  {  7, 
provides  that  no  reporter,  editor,  or  proprie- 
tor of  a  newspaper  is  liable  to  prosecution 
for  a  fair  and  true  report  of  any  Judicial,  leg- 
islative, or  other  public  proceedings,  or  of  any 
special  argument  or  debate  in  the  course  of 
such  proceedings,  except  upon  proo"  of  malice 
in  making  the  report,  which  shall  not  be  im- 
plied from  the  mere  fact  of  publication.  Sec- 
tion 8  provides  that  libelous  remarks  or  com- 
ments connected  with  matters  privileged  by 
the  last  section  receive  no  privilege  by  rea* 
son  of  being  so  connected.  Held,  that  the 
headlines  were  not  privileged  becau.se  append- 
ed to  a  privileged  report  of  Judicial  proceed- 
ings. 

9.  The  fact  that  the  headlines  were  inserted 
to  aid  the  reader  in  determining  wln'ther  he 
cared  to  read  the  article  was  no  defense. 

10.  The  privileged  report  was  a  written  state- 
ment prepared  by  an  attorney  in  a  prosecu- 
tion for  libel,  in  which  he  made  an  oiTer  to 
piove  the  truth  of  certain  stutf^ments  regarde<l 
as  material  in  the  defen.^c  and  which  was 
by  the  court  excluded.  Jlclil,  that  the  head- 
lines could  not  \fe  cunsUlcred  as  a  fair  index 
to  the  report. 

11.  The  fact  that  the  headlines  were  no  worse 
than  tlie  matter  contained  in  the  report  was 
immaterial. 

(Willatd  and  Ladd,  J  J.,  dissent.) 

[No.   1,049.] 

FRED.  L.  DORR  and  Edward  F.  O'Brien 
were  convicted  of  the  publication  of  a  faUe 
and  malicious  libel,  and  appeal.     Affirmed. 

Cooper,  J.  On  May  23,  1902,  a  com- 
plaint was  filed  in  the  court  of  first  instanoe 
of  the  city  of  Manila  against  Fred.  L.  Dorr 
and  Edward  F.  O'Brien,  charging  them  with 

1187 


Appendix  I. 


the  publication  of  a  falfie  and  malicious  libel 
against  Soiior  Benito  Lc<rarda,  one  of  the 
United  States  Philippine  Commissioners,  by 
placing  certain  headlines  or  caption  above 
,  an  ai-ticle  published  in  the  Manila  Freedom, 
a  newspaper  in  the  city  of  Manila,  of  which 
the  defendant  Fred.  L.  Dorr  was  the  pro- 
prietor, and  the  defendant  Edw^ard  F. 
O'Brien  was  the  editor. 

The  following  are  the  headlines  or  caption 
upon  which  the  prasecution  is  based: 
"Traitor,  Seducer,  and  Perjurer.  Sensa- 
tional Allegations  against  Commissioner 
Legarda.  Made  of  Record  and  Read  in 
English.  Spanish  Reading  Waived.  Wife 
would  have  Killed  Him.  I^garda  Pale  and 
Nervous."  Tho  article  over  and  above  which 
the  headlines  were  placed  was  a  report  of 
certain  judicial  proceedings  had  in  the  court 
of  first  instance  of  the  city  of  Manila  in  the 
criminnl  case  of  United  States  v.  Valdcz  foi 
the  offense  of  libel,  and  the  report  was  a 
copy  taken  from  a  document  prepared  by 
the  attorney  for  Valdez,  in  which  the  offer 
was  made,  as  a  defense,  to  prove  tlie  trutli 
of  tlie  material  allegations  contained  in,  and 
which  were  the  basis  of,  the  complaint 
against  Valdez.  The  facts  offered  to  be 
proved  were  publishe<l  in  the  Miau,  a  news- 
paper of  which  Valdez  was  editor,  and  re- 
lated to  Sefior  Legarda,  the  prosecuting  wit- 
ness ill  tlu^  Valdez  Case  as  well  as  in  this 
case.  At  that  time,  under  the  libel  law,  the 
truth  of  the  libelous  matter  was  inadmissi- 
ble a.s  evidence.  The  judge  of  the  court  of 
first  instance  excluded  the  proof  tendered  in 
the  document,  but  permitted  it  to  be  filed 
in  the  case,  and  the  copy  was  taken  from 
it  by  one  Vogel,  tho  city  reporter  of  the 
Manila  Freedom.  Tlie  report  was  handed 
by  tlio  reporter  to  the  defendant  O'Brien, 
the  editor  of  the  paper,  and  the  headlines 
were  written  by  O'Brien ;  and  the  report, 
with  the  headlines  thus  prepared,  was  pub- 
lished in  the  ]\ranila  Freedom  of  date  April 
10,  1002.  The  report  seems  to  have  been 
regarded  by  the  prosecuting  attorney  as 
privileged  matter,  under  §  7  of  the  libel  act; 
juid,  as  befoiv  •%tat^d,  tlie  prosecution  is 
ba.sed  uiK)n  tlie  matter  contained  in  the  head- 
lines. 

On  August  25,  1002,  the  defendants  were 
tried  and  found  guilty  of  the  offense  charged 
in  the  complaint,  and  each  was  sentoiiee<l  to 
six  montlis'  imprisonment  at  hard  labor, 
and  a  fine  of  $1,000,  United  States  currency. 
From  this  judgment  the  defendants  have  ap- 
pealed to  this  court. 

A  demurrer  was  filed  to  the  complaint, 
base<l  upon  the  ground  that  the  facts  charged 
in  the  complaint  did  not  constitute  a  public 
offense.  This  demurrer  was  overruled  by 
the  trial  court,  and  an  exception  to  the 
ruling  taken  by  the  defendants. 

During  the  course  of  the  proceedings  a 
motion  was  made  by  the  defendants,  asking 
that  they  be  granted  a  trial  by  jury,  as 
provided  for  in  article  3,  §  2,  of  the  Con- 
stitution of  the  Unit«i  States,  and  under  the 
6th  Amendment  to  the  Constitution,  which 
motion  was  denied  by  the  court,  and  an  ex- 
ception was  also  taken  to  this  ruling. 
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Before  entering  into  a  discussion  of  the 
case  upon  its  merits,  it  will  be  necessary  to 
consider  the  questions  of  a  preliminary 
nature  which  have  been  raised  in  the  as- 
signment of  errors  and  brief  of  counsel  for 
the  appellants.  The  questions  submitted 
may  be  embraced  within  the  following  propo- 
sitions: (1)  That  by  the  treaty  of  peace 
between  the  United  States  and  Spain,  rati- 
fied on  the  nth  day  of  April,  1899,  the 
Philippine  islands  became  a  part  of  the 
United  States;  (2)  and,  being  a  part  thereof, 
they  are  subject  to  the  provisions  of  §  2, 
art.  3,  of  the  Constitution,  and  to  the  pro- 
visions contained  in  the  6tii  Amendment  to 
the  Constitution,  by  which  in  all  criminal 
cases  a  trial  by  jury  is  guaranteed;  (3) 
that  Congress  can  exercise  no  power  over  the 
person  or  property  of  a  citizen  beyond  what 
the  Constitution  confers,  nor  deny  any  right 
guaranteed  to  them  by  tlie  Constitution. 

Stated  in  its  simple  form,  the  proposition 
made  is  that  the  provisions  of  the  Consti- 
tution of  the  Unit«i  States  relating  to  jury 
trials  are  in  force  in  the  Philippine  islands. 
The  determination  of  this  question  involves 
the  consideration  of  the  political  status  of 
these  ishuuls,  the  ix)wer  of  Congress  undei 
the  Constitution,  and  the  nature  of  the  con- 
stitutional provisions  relating  to  jury  trials. 

The  political  status  of  the  Philippine 
islands  has  been  defineil,  to  a  large  extent, 
by  the  decision  of  the  Supreme  Court  of  the 
United  States  in  the  case  of  Dotcnes  v.  Bid- 
iocll,  182  U.  S.  244,  21  Sup.  Ct.  Rep.  770,  45 
Ij.  ed.  1088,  in  which  case  the  status  of 
Pueito  Rico  was  directly  involved.  The 
question  in  that  case  was  whether  merchan- 
dise brought  into  the  port  of  New  York  from 
Puerto  kico  after  the  ratification  of  the 
treaty  of  peace  with  Spain,  and  since  the 
pajssage  of  the  Foraker  act,  is  exempt  from 
duty,  and  involved  the  question  whether  the 
revenue  clauses  of  the  Constitution  extend 
of  their  own  force  to  the  newly  acquired 
territories  from  Spain,  and  whether  the  act 
is  in  contravention  of  the  uniformity  clause 
of  the  Constitution.  The  conclusion  was 
reached  that  the  act  in  question  was  not  un- 
constitutional. In  the  consideration  of  the 
case  an  exhaustive  review  was  made  of  the 
powers  of  Congress  to  govern  the  territories 
belonging  to  the  United  States  under  the 
power  to  acquire  territory  by  treaty  and  the 
incidental  right  to  govern  such  territory, 
and  under  the  clause  of  §  3,  art.  4,  of  the 
Constitution,  which  vests  Congress  with  the 
power  to  dispose  of  and  make  all  needful 
rules  and  regulations  respecting  the  terri- 
tory or  other  property  of  the  United  States. 
This  review  was  made  in  the  light  of  the 
opinion  of  contemporaries,  the  practical  con- 
struction placed  upon  the  Constitution  by 
Congress,  and  the  decisions  of  the  Supreme 
Court  of  the  United  States  upon  questions 
arising  thereunder.  Distinctions  were  found 
to  exist  in  the  application  of  the  Consti- 
tution, depending  upon  the  relation  which 
was  borne  to  the  national  government, 
whether  by  a  state  or  by  the  territories 
which  belonged  to  certain  states  at  the  time 
of   the    adoption   of   the   Constitution,  and 
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which  were  situated  within  the  acknowledged 
limits  of  the  United  States,  also  such  terri- 
toiy  as  might  he  acquired  by  the  establish- 
ment of  a  disputed  line^  or  by  those  which 
were  acquired  by  cession  from  foreign 
powers,  and  to  which  the  Constitution  was 
extended  by  the  treaty  under  which  they 
were  ceded,  sanctioned  by  Congress,  or  to 
which  the  Constitution  was  expressly  ex- 
tended by  congressional  act,  or  by  those  ter- 
ritories acquired  from  a  foreign  power  by 
treaty,  which  have  not  been  incorporated  as 
a  part  of  the  United  States,  nor  to  which 
has  been  extended  the  Constitution  by  act  of 
Congress.  The  following  conclusions  are  de- 
ducible  from  the  decision  in  that  case:  (1) 
That  Puerto  Rico  (to  which  the  Philippines 
are  equally  situated)  did  not,  by  the  act  of 
cession  from  Spain  to  the  United  States,  be- 
come incorporated  in  the  United  States  as  a 
part  of  it,  but  became  territory  pertaining 
to  and  belonging  to  the  United  States;  (2) 
that  as  to  such  territory  Congress  may 
establish  a  temporary  government,  and  in  so 
doing  it  is  not  subject  to  all  the  restrictions 
of  the  Constitution;  (3)  that  the  determina- 
tion of  what  these  restrictions  are,  and  what 
particular  provisions  of  the  Constitution  are 
applicable  to  such  territories,  involves  an 
inquiry  into  the  situation  of  the  territory 
and  its  relations  to  the  United  States;  (4) 
that  the  uniformity  provided  for  in  the 
revenue  clause  of  the  Constitution  is  not 
one  of  those  restrictions  upon  Congress  in 
its  government  of  the  tci*ritory  of  Puerto 
Rico. 

What  is  the  character  of  these  restrictions, 
and  how  are  they  to  be  ascertained  and  de- 
termined? And  to  what  extent  is  the  Con- 
stitution in  force  and  eflfect  in  these  islands  ? 
Both  Mr.  Justice  Brown,  in  delivering  the 
majority  opinion,  and  Mr.  Justice  White, 
in  delivering  the  concurring  opinion,  refer 
to  these  constitutional  restrictions.  In 
formulating  certain  propositions  as  his  con- 
clusions. Justice  White  uses  the  following 
language:  "Whilst,  therefore,  there  is  no 
express  or  implied  limitation  on  Congress 
in  exercising  its  power  to  create  local  gov- 
ernments for  any  and  all  of  tlie  territories, 
by  which  that  body  is  restrained  from  the 
widest  latitude  of  discretion,  it  does  not 
follow  that  there  may  not  be  inherent,  al- 
though unexpressed,  principles,  which  are 
the  basis  of  all  free  government,  which  can- 
not be  with  impunity  transcended.  But  this 
does  not  suggest  that  every  express  limita- 
tion of  the  Constitution  which  is  applicable 
has  not  force,  but  only  signifies  that,  even 
in  cases  where  there  is  no  direct  command 
of  the  Constitution  which  applies,  there  may 
nevertheless  be  restrictions  of  so  funda- 
mental a  nature  that  they  cannot  be  trans- 
gressed, although  not  expressed  in  so  many 
words  in  the  Constitution."  He  also  says: 
"Undoubtedly  there  are  general  prohibitions 
in  the  Constitution  in  favor  of  the  liberty 
and  property  of  the  citizen  which  are  not 
mere  regulations  as  to  the  form  and  manner 
in  which  a  conceded  power  may  be  exercised, 
but  which  are  an  absolute  denial  of  all 
authority,  under  any  circumstances  or  con- 


ditions, to  do  particular  acts.    In  the  nature 
of  things,  limitations  of  this  character  can- 
not    be,    under    any    circumstances,    trans- 
cended, because  of  the  complete  absence  of 
power.    The  distinction  which  exists  between 
the    two    characters    of    restrictions — those 
which  regulate  a  granted  power,  and  those 
which  withdraw  all  authority  on  a  particu- 
lar subject — has,  in  effect,  been  always  con- 
ceded, even  by  those  who  most  strenuously 
insisted  on  the  erroneous  principle  that  the 
Constitution  did  not  apply  to  Congress  in 
legislating  for  the  territories,  and  was  not 
operative  in  such  districts  of  country."    Mr. 
Justice    Brown,    in    this    connection,   quotes 
the  following  language  used  by  Mr.  Justice 
Bradley  in  the  c^ise  of  Mormon   Church  v. 
Umicd  States,  136  U.  S.  1,  10  Sup.  Ct.  Rep. 
792,  34  L.  ed.  481:     "DoubtIei5s  Conjrrcss,  in 
legislating  for  the  territories,  would  be  sub- 
ject   to    those    fundamental    limitations    in 
favor  of  personal   rights  which   are  formu- 
lated   in    the   Constitution    and    its   amend- 
ments;   but   those    limitations   would   exist 
rather  by   inference   and  tlie  general   spirit 
of   the   Constitution,    from    which    Congress 
derives  all  its  ]>owers,  than  by  any  express 
and    direct    application    of    its    provisions." 
Again  he  says:  "There  are  certain  principles 
of  natural   justice   inherent  in   the   Anglo- 
Saxon  character,  which  need  no  expression 
in    constitutions   or   statutes   to   give  them 
effect,    or    to    secure    dependencies    against 
legislation  manifestly  hostile  to  their  real 
interests." 

The  case  of  American  Ins.  Co.  v.  Canter, 
1  Pet.  511,  7  L.  ed.  242,  is  a  very  interests 
ing  and  instructive  case,  which  well  illus- 
trates the  difference  in  the  application  of 
constitutional  provisions  to  territories  which 
are  a  part  of  and  within  the  Ignited  States, 
and  to  those  acquired  from  a  foreign  power 
by  cession,  which  have  not  been  incorpoi*ated 
into  the  United  States,  nor  have  had  by  act 
of  Congress  the  Constitution  extended  to 
thom.  Florida  was  ceded  by  Spain  to  the 
United  States,  as  were,  also,  the  Philippines. 
The  status  of  the  Philippines  at  the  present 
time  is  very  similar  to  that  of  Florida  at 
the  date  of  the  act  passed  by  the  legislative 
council  of  Florida,  the  constitutionality  of 
which  was  considered  in  the  case  of  Ameri- 
can Ins.  Co.  V.  Canter.  The  statement  of 
the  case  and  the  decision  arc  taken  from 
the  opinion  of  Justice  Brown  in  the  case 
of  Downes  v.  Bidtcell,  and  are  as  follows: 
This  case  originated  in  the  district  court  of 
South  Carolina,  "for  the  posse.'=*sion  of  356 
bales  of  cotton,  which  had  been  wrecked  on 
the  coast  of  Florida,  abandoned  to  the  in- 
surance companies,  and  subsequently  brought 
to  Charleston.  Canter  claimed  the  cotton 
as  bona  fide  purchaser  at  a  marshal's  sale 
at  Key  West,  by  virtue  of  a  decree  of  a  ter- 
ritorial court,  consisting  of  a  notary  and 
five  jurors,  proceeding  under  an  act  of  the 
governor  ana  legislative  council  of  Florida. 
The  case  turned  upon  the  question  whether 
the  sale  by  that  court  w^as  effectual  to  devest 
the  interest  of  the  underwriters.  The  dis- 
trict judge  pronounced  the  proceedings  a 
nullity,  and  rendered  a  decree  from  which 
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both  parties  appealed  to  the  circuit  court. 
The  circuit  court  reversed  the  decree  of  the 
district  court  upon  the  ground  that  the  pro- 
ceedings of  the  court  at  Key  West  were 
legal,  and  transferred  the  property  to 
Canter,  the  alleged  purchaser.  The  opinion 
of  the  circuit  court  was  delivered  by  Mr. 
Justice  Johnson  of  the  supreme  a>urt,  and 
is  published  in  full  in  a  note  in  Peter's  Re- 
ports. It  was  argued  that  the  Gonstitution 
vested  the  admiralty  jurisdiction  exclusively 
in  the  general  government;  that  the  legis- 
lature of  Florida  had  exercised  an  illegal 
power  in  organizing  this  court;  and  that 
its  decrees  were  void.  On  the  other  hand,  it 
was  insisted  that  this  was  a  court  of  sepa- 
rate and  distinct  jurisdiction  from  the  courts 
of  the  United  States,  and,  as  such,  its  acts 
were  not  to  be  reviewed  in  a  foreign 
tribunal,  such  as  was  the  court  of  South 
Carolina;  'that  the  district  of  Florida  was 
not  part  of  the  United  States,  but  only  an 
acquisition  or  depondency,  and  as  such  the 
Constitution,  per  se,  had  no  binding  effect 
in  or  over  it.'  'It  becomes,'  said  the  court, 
'indispensable  to  the  solution  of  these  diffi- 
culties that  we  should  conceive  a  just  idea 
of  the  relation  in  which  Florida  stands  to 
the  United  States.  .  .  .  And  first,  it  is 
obvious  that  there  is  a  material  distinction 
between  the  territory  now  under  considera- 
tion, and  that  which  is  acquired  from  the 
aborigines  (whether  by  purchase  or  con- 
quest) within  the  acknowledged  limits  of 
the  United  States,  as  also  that  which  is  ac- 
quired by  the  establishment  of  a  disputed 
line.  As  to  both  these  there  can  be  no  ques- 
tion that  the  sovereignty  of  the  state  or  ter- 
ritory within  which  it  lies  and  of  the  United 
States  immediately  attach,  producing  a  com- 
plete subjection  to  all  the  laws  and  insti- 
tutions of  the  two  governments,  local  and 
generiil,  unless  modified  by  treaty.  The 
question  now  to  be  considered  relates  to 
territories  previously  subject  to  the  acknowl- 
edged jurisdiction  of  another  sovereign,  such 
as  was  Florida  to  the  Crown  of  Spain.  And 
on  thix  subject  wo  have  tlie  most  explicit 
proof  that  the  understanding  of  our  jmblic 
functionaries  is  tliat  the  government  and 
laws  of  the  United  States  do  not  extend  to 
such  territory  by  the  mere  act  of  cession. 
For  in  the  act  of  Congress  of  Marcli  30, 
1822.  chap.  13  (3  Stat,  at  h.  057),  §  9,  we 
hav«»  an  enumeration  of  the  acts  of  Congress 
wliioh  are  to  be  held  in  force  in  the  terri- 
tory; and  in  the  10th  section  (3  Stat,  at  L. 
658)  an  enumeration,  in  the  nature  of  a 
Bill  of  liights,  of  privileges  and  immunities 
which  could  not  be  denied  to  the  inhabitants 
of  the  territory  if  they  came  under  the  Con- 
stitution bv  the  mere  act  of  cession.  .  .  . 
These  states,  this  territory',  and  future 
states  to  be  admitted  into  the  Union,  are 
the  sole  objects  of  the  Constitution.  There 
is  no  express  provision,  whatever,  made  in 
the  Constitution  for  the  acquisition  or  gov- 
ernment of  territories  bevond  those  limits.' 
He  further  held  that  the  right  of  acquiring 
territory  was  altogether  incidental  to  the 
treaty-iriaking  power;  that  their  government 
was  left  to  Congress;  that  the  territory'  of 
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Florida  did  'not  stand  in  the  relation  of  a 
state  to  the  United  States;'  that  the  acts 
establishing  a  territorial  government  were 
the  Constitution  of  Florida;  that  while, 
under  these  acts,  the  territorial  legislature 
could  enact  nothing  inconsistent  with  what 
Congress  had  made  inherent  and  permanent 
in  the  territorial  government,  it  had  not 
done  so  in  organizing  the  court  at  Key 
West."  Justice  Brown  further  cites  from 
the  opinion  of  Chief  Justice  Marshall  in 
this  case,  in  which  the  latter  held  "that  the 
judicial  clause  of  the  Constitution,  above 
quoted,  did  not  apply  to  Florida;  that  the 
judges  of  the  superior  courts  of  Florida  held 
their  office  for  four  years;  that  'these  courts 
are  not  constitutional  courts,  in  which  the 
judicial  power  conferred  by  the  Constitu- 
tion on  the  g^ieral  government  can  be  de- 
posited;' that  'they  are  legislative  courts, 
created  in  virtue  of  the  general  right  of  sov- 
ereignty which  exists  in  the  government,'  or 
in  virtue  of  the  territorial  clause  of  the  Con- 
stitution; that  the  jurisdiction  with  which 
they  are  invested  is  not  a  part  of  the  judi- 
cial power  of  the  Constitution,  but  is  con- 
ferred by  Congress,  in  the  exercise  of  those 
general  powers  which  that  body  possesses 
over  the  territories  of  the  United  States; 
and  that,  in  legislating  for  them.  Congress 
exercises  the  combined  powers  of  the  general 
and  of  a  state  government.  The  act  of  the 
territorial  legislature  creating  the  court  in 
question  was  held  not  to  be  'inconsistent 
with  the  laws  and  Constitution  of  the  United 
States,'  and  the  decree  of  the  circuit  court 
was  affirmed."  Remarking  upon  this  case. 
Justice  Brown  says:  "As  the  only  judicial 
power  vested  in  Congress  is  to  create  court* 
whose  judges  shall  hold  their  offices  durin«r 
good  behavior,  it  necessarily  follows  that,  if 
Congress  authorizes  the  creation  of  court;* 
and  the  appointment  of  judges  for  a  limited 
time,  it  must  act  independently  of  the  Con- 
stitution, and  upon  territorj'  which  is  not 
part  of  the  United  States,  within  the  mean- 
ing of  the  Constitution." 

The  act  of  Congress  of  Julv  1,  1902,  chap. 
1.309  (32  Stat,  at  L.  001).  entitled  "An  Act 
Tempoi-arily  to  Provide  for  the  Administra- 
tion of  the  AtTairs  of  Civil  Government  of 
the  Philippine  Islands,  and  for  Other  Pur- 
poses," in  $  5,  e.itends  to  the  Philippine 
islands  nearly  all  of  the  provisions  of  the 
Constitution  known  as  the  "Bill  of  Rights." 
But  there  was  expected  from  it  the  provi- 
sions of  the  Constitution  relating  to  jury 
trials,  contained  in  §  2,  art.  3,  and  in  the 
Gth  Amendment.  It  becomes  necessary  for 
us  to  determine  whether  these  provisions  of 
the  Constitution  of  the  United  States  relat- 
ing to  trials  by  jury  are  in  force  in  the  Phil- 
ippine islands. 

It  is  difficult  to  determine  from  the  gen- 
eral statements  contained  in  these  decisions 
what  are  "those  fundamental  limitations  in 
favor  of  personal  rights  which  are  formu- 
lated in  the  Constitution  and  its  amend- 
ments, and  which  exist  by  inference."  It 
seems  fairly  dedueible  from  all  that  has  been 
said  upon  this  subject  that  such  provisions 
are  negative  in  character,  rather  than  of  a 
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direct,  positive,  or  aflfirmative  nature,  deny- 
ing to  Congress  the  power  to  pass  laws  in 
contravention  of  such  principles  of  the  Con- 
stitution. If  this  is  uieir  nature,  and  this 
be  the  true  distinction,  it  cannot  be  said 
that  either  Congress  or  the  Philippine  Com- 
mission have  passed  any  laws  which  would 
come  within  tbe  inhibiti(»i  of  the  Constitu- 
tion, or  which  tend  to  impair  the  right  to 
trial  by  jury  in  these  islands.  All  that  can 
be  said  is  that,  in  extending  the  various  pro- 
visions of  the  Bill  of  Rights  here.  Congress 
has  failed  to  extend  those  provisions  guar- 
antying the  right  to  trial  by  jury. 

VVe  will  now  turn  to  the  consideration  of 
the  question  as  to  whether  a  violation  of  the 
right  to  a  jury  trial  falls  within  the  inhibi- 
tion arising  from  the  existence  of  those 
fundamental  limitations  in  favor  of  personal 
rights  mentioned  in  the  decisions. 

There  are  a  number  of  cases  cited  in 
Doumes  v.  Bidwell,  establishing  the  right  to 
trial  by  jury  in  territories  of  the  United 
States;  but  these  decisions  have  all  arisen 
in  cases  relating  to  territories  which  were 
a  part  of  the  United  States,  and  had  been 
incorporated  as  a  part  thereof,  and  to  which 
Congress  had  expressly  extended  the  Con- 
stitution. In  Webster  v.  J?etd,  11  How. 
437,  13  L.  ed.  761,  it  was  held  that  the  law 
of  the  territory  of  Iowa  which  prohibited 
the  trial  by  jury  of  certain  actions  at  law, 
founded  on  contract,  to  recover  payment  for 
services,  was  void;  but,  as  it  is  said,  this 
case  is  of  little  value  ajs  bearing  upon  the 
question  of  the  extension  of  the  Constitu- 
tion to  that  territory,  inasmuch  as  the  or- 
ganic law  of  the  territory  of  Iowa  enacted 
by  Congress,  by  its  express  provision,  ex- 
tended to  Iowa  the  laws  of  the  United 
States,  including  the  ordinance  of  1787, 
which  provided  expressly  for  jury  trials,  so 
far  as  they  were  applicable,  and  the  case 
^va3  put  upon  this  ground.  In  Callan  v. 
Wilson,  127  U.  S.  540,  8  Sup.  Ct.  Rep.  1301, 
32  L.  ed.  223,  the  defendant  had  been  con- 
victed, without  jurj'  trial,  in  the  District  of 
Columbia ;  but  the  District  of  Columbia  was 
not  only  within  and  a  part  of  the  United 
States,  but  had  fonned  a  part  of  the  original 
states  of  Virginia  and  Maryland.  In  the 
case  of  Springville  v.-  Thomas,  166  U.  S. 
707,  17  Sup.  Ct.  Rep.  717,  41  L.  ed.  1172, 
it  was  held  that  a  verdict  returned  by  less 
than  the  whole  number  of  jurors  was  in- 
valid, because  in  contravention  of  the  7th 
Amendment  to  the  Constitution,  and  the  act 
of  Congress  of  April  7,  1874,  chap.  80  (18 
Stat,  at  L.  27),  which  provide  that  no  party 
shall  be  deprived  of  the  right  of  trial  by 
jury  in  cases  cognizable  at  common  law. 
This  is,  as  stated  by  Mr.  Justice  Brown, 
"obviously  true  with  respect  to  Utah,  since 
the  organic  act  of  that  territory  had  ex- 
pressly extended  to  it  the  Constitution  and 
laws  of  the  United  States."  The  other  de- 
cisions cited  by  counsel  for  the  appellants 
can  all  be  traced  to  the  same  principle;  that 
is,  that,  where  Congress  has  extended  the 
laws  and  the  Constitution  to  the  territories, 
then  Congress  would  be  inhibited  by  the 
Constitution  from  enacting  a  law  depriving 


persons  living  in  such  territories  from  ths 
right  to  trial  by  jury. 

The  only  case  which  we  have  been  able  to 
discover,  arising  under  an  act  of  Congress, 
which  deprived  a  party  of  the  right  to  a  trial 
by  jury  at  a  place  where  the  Constitution 
had  not  been  extended  by  express  provision, 
is  the  case  of  Ross  v.  Mclntyre,  140  U.  8. 
453,  11  Sup.  Ct.  Rep.  897,  35  L.  ed.  581. 
This  was  a  case  in  which  the  American  Con- 
sular Tribunal  in  Japan,  created  by  act  of 
Congress  under  treaty  with  the  government 
of  Japan,  and  vested  with  jurisdiction,  to  be 
exercised  and  enforced  in  accordance  with 
the  laws  of  the  United  States,  to  try  Ameri- 
cans, had,  in  the  exercise  of  this  jurisdic- 
tion, convicted  the  defendant  of  the  crime 
of  murder,  and  he  was  sentenced  by  that 
court  to  the  penalty  of  death.  It  was  held 
that  "the  guaranties  it  [the  Constitution] 
affords  against  accusation  of  capital  or  in- 
famous crimes,  except  by  indictment  or  pre- 
sentment by  a  grand  jury,  and  for  an  impar- 
tial trial  by  a  jury  when  thus  accused,  apply 
only  to  citizens  and  others  within  the  United 
States,  or  who  are  brought  there  for  trial 
for  alleged  offenses  committed  elsewhere, 
and  not  to  residents  and  temporary  sojourn- 
ers abroad."  It  seems  from  this  decision 
that  the  power  of  Congress  to  enact  a  la^ 
which  would  deprive  a  person  of  the  right 
to  a  trial  by  jurj'  is  expressly  recognized, 
and  that  such  legislation  does  not  come 
witliin  the  fundamental  limitations  in  favor 
of  personal  rights,  for  this  act  of  Congress 
which  operated  upon  citizens  of  the  United 
States  abroad  is  recognized  as  a  valid  act  of 
Congress.  The  act  is  saved  from  the  con- 
stitutional inhibition  by  reason  that  in  such 
country  the  Constitution  of  the  United 
States  does  not  extend,  and  is  not  in  force 
there;  but  the  decision  in  this  case  never- 
theless establishes  the  doctrine  that  there 
is  not  upon  Congress  an  absolute  and  total 
inhibition,  under  any  and  all  circumstances, 
to  enact  a  law  in  which  a  person  is  deprived 
of  the  rinfht  to  a  trial  by  jury. 

It  may  be  further  observed  that,  if  it 
should  be  held  that  the  constitutional  pro- 
vision guarantying  the  right  to  trial  by  jury 
has  been  introduced  here  by  the  simple  act 
of  cession,  there  is  no  law^  in  existence  to 
give  such  provision  effect.  Trial  by  jury 
was  \m known  to  the  law  in  force  in  these 
islands  prior  to  the  date  of  cession,  nor  has 
the  Philippine  Commission  passed  any  law 
which  would  give  it  effect.  Such  provisions 
of  a  Constitution  as  those  relating  to  trial 
by  jury  can  hardly  be  regarded  as  self-exe- 
cuting. It  is  necessary  that  there  should 
be  some  legislation  carrying  them  into  effect, 
such  as  laws  prescribing  the  qualifloations 
of  persons  for  jury  duty,  for  the  organiza- 
tion of  juries,  and  provisions  of  a  like  char- 
acter. Suppase  the  Constitution  has  been 
extended  here  by  force  of  the  cession  of  ter- 
ritory, and  that  it  should  be  held  that  there 
could  be  no  legal  conviction  for  crime  in 
the  Philippincis,  on  account  of  the  absence 
of  the  law  prescribing  the  qualification  of 
jurors  or  for  the  organization  of  juries,  and 
Congress,  in  the  exercise  of  its  sound  judg- 
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ment,  after  a  careful  examination  of  the 
conditions  prevailing  in  such  territory,  and 
in  the  exercise  of  its  undoubted  right  to 
govern  the  territory,  should  reach  the  con- 
clusion that  an  eflBcient  territorial  govern- 
ment could  not  be  conducted,  in  which  con- 
victions for  crime  are  dependent  upon  the 
verdict  of  juries,  by  reason  of  the  hostility 
of  the  inhabitants  of  such  country  to  the 
constituted  authorities,  or  the  lack  of  the 
qualification  of  the  people  of  the  country, 
cr  an  extensive  portion  of  it,  to  perform 
jury  service,  and  should  refuse  to  enact  any 
law  for  jury  trials;  the  criminal  laws  in 
such  event  must  remain  unenforced,  and  a 
state  of  anarchy  would  be  the  result.  In 
such  case  the  question  assumes  very  much 
the  nature  of  a  political  question,  and  the 
judicial  department  might  well  hesitate  to 
interfere  indirectly  with  Congress  in  the 
exercise  of  its  judgment,  and  in  the  exercise 
cf  its  broad  discretion  in  the  government  of 
a  territory  so  situated. 

It  is  contended,  also,  by  counsel  for  the 
defendants,  that  Congress  could  not  lawfully 
authorize  the  Philippine  Commission  to 
enact  the  libel  law  passed  by  it  on  October 
24,  1901,  and  under  which  the  defendants 
have  been  convicte<l.  The  objection  to  the 
law  is  based  upon  the  theory  of  the  divi- 
sion of  the  Federal  government  into  three 
branches,  executive,  legislative,  and  judicial, 
and  that  tlie  powers  of  legislation  vested  in 
Congress  to  make  laws  cannot  be  delegated 
by  that  department  to  the  judgment,  wis- 
dom, or  patriotism  of  any  other  body  or 
authority.  While  the  authorities  cited  in 
support  of  the  general  proposition  maintain 
the  doctrine,  there  are  well-known  excep- 
tions to  the  general  rule,  not  referred  to  in 
these  derisions,  for  Uie  reason  that  the  de- 
cision of  the  case  did  not  require  their  con- 1 
sideration.  A  well-known  exception  is  that ' 
of  municipal  corporations,  upon  which  the 
powers  of  l^islation  are  commonly  bestowed. 
The  case  in  question  forms  an  exception  to 
this  general  rule,  equally  well  established. 
Congress,  in  the  exercise  of  its  power  to 
make  niles  and  regulations  for  the  govern- 
ment of  the  territoriv^s,  has  often  delegated 
the  power  of  legislation  to  the  territorial 
governments.  The  case  of  American  Ins. 
Co.  V.  Canter,  I  Pet.  611,  7  L.  ed.  242,  before 
cited,  originated  under  an  act  of  the  gov- 
ernor and  legislative  council  of  Florida  or- 
ganizing a  court,  and  vesting  in  it  admiralty 
jiu-isdiction,  and  in  which  the  jurisdiction 
of  the  court  was  sustained  by  the  Supreme 
Court  of  the  United  States.  Speaking  of 
the  power  of  Congress  in  creating  territorial 
governments,  it  is  saJd  in  the  case  of  DeLima 
V.  Bidwell,  182  U.  S.  1,  21  Sup.  Ct.  Rep.  743. 
45  L.  ed.  1041,  that  "the  power  to  establish 
territorial  government  has  been  too  long  ex- 
ercised by  Congress  and  acquiesced  in  by  the 
Supreme  Court  to  be  deemed  an  unsettled 
question." 

We  reach  the  conclusion  in  this  case: 

(1)    That    while   the    Philippine    islands 

constitute  territory  which  has  been  acquired 

by,  and  belongs  to,  the  United  States,  there 

Js  A  difference  between  such  territory  and 
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the  territories  which  are  a  part  of  the 
United  States,  with  reference  to  the  Consti- 
tution of  the  United  States. 

(2)  That  the  Constitution  was  not  ex- 
tended here  by  the  terms  of  the  treaty  of 
Paris,  under  which  the  Philippine  islands 
were  acquired  from  Spain.  By  the  treaty 
the  status  of  the  ceded  territory  was  to  be 
determined  by  Congress. 

(3)  That  the  mere  act  of  cession  of  the 
Philippines  to  the  United  States  did  not 
extend  the  Constitution  here,  except  such 
parts  as  fall  within  the  general  principles 
of  fundamental  limitations  in  favor  of  per- 
sonal righta  formulated  in  the  Constitution 
and  ita  amendments,  and  which  exist  rather 
by  inference  and  the  general'  spirit  of  the 
Constitution,  and  except  those  express  pro- 
visions of  tlie  Constitution  which  prohibit 
Congress  from  passing  laws  in  their  contra- 
vention under  any  circumstances;   that  the 

f>rovi&ions  contained  in  the  Constitution  re- 
ating  to  jury  trials  do  not  fall  within  either 
of  these  exceptions,  and  consequently  the 
right  to  trial  by  jury  has  not  been  extended 
here  by  the  mere  act  of  the  cession  of  the 
territory. 

(4)  That  Congress  has  passed  no  law  ex- 
tending here  the  provision  of  the  Constitu- 
tion relating  to  jury  trials,  nor  were  any 
laws  in  existence  in  the  Philippine  islands 
at  the  date  of  their  cession  for  trials  by 
jury,  and  consequently  there  is  no  law  in 
the  Philippine  islands  entitling  the  defend- 
ants in  this  case  to  such  trial;  that  the 
court  of  first  instance  committed  no  error  in 
overruling  their  application  for  a  trial  by 
jury. 

We  also  reach  the  conclusion  that  the 
Philippine  Commission  is  a  body  expressly 
recognized  and  sanctioned  by  act  of  Con- 
gress, having  the  power  to  pass  laws,  and 
has  the  power  to  pass  the  libel  law  under 
which  the  defendants  were  convicted. 

We  will  now  pass  to  the  third  assignment 
of  error,  which  is  that  the  headlines  or  cap- 
tion of  the  article  charged  to  be  libelous 
were  legitimate  deductions  from  a  previous 
report  of  a  public  judicial  proceeding,  and 
were  insufficient  to  constitute  the  offense  of 
libel.  The  testimony  shows  that  the  defend- 
ant Fred.  L.  Dorr  >^as  the  proprietor,  and 
that  the  defendant  Edward  F.  O'Brien  wu 
the  editor,  of  the  Manila  Freedom ;  that  the 
article  upon  whic^  the  complaint  is  founded 
was  published  in  its  issue  of  that  paper  on 
the  16th  of  April,  1902;  that  the  privileged 
statements  or  report  of  the  judicial  proc^- 
ings,  the  headlines  of  which  are  the  oasis  of 
the  prosecution,  arose  on  the  trial  of  the 
case  of  The  United  States  v.  V aides,  in  the 
court  of  first  instance  in  the  city  of  Manila, 
in  which  case  Valdez  was  charged  with  the 
offense  of  libel,  the  complaining  witness  in 
that  case  being  Sefior  Legarda,  who  was  also 
the  complaining  witness  in  this  case;  that 
counsel  for  the  defendant,  Valdez,  prepared 
a  written  statement  of  certain  facts,  and 
offered  to  prove  the  truth  of  these  state 
ments  if  permitted  by  the  court.  A  copy  of 
this  statement  was  made  by  the  reporter  of 
the   Manila   Freedom, —  one   Vogel, —  which 
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having  been  presented  to  the  defendant 
O'Brien,  the  editor,  he  prepared  the  head- 
lines or  caption  set  forth  in  the  complaint. 

The  attorney  for  the  defendants,  under 
his  assignment  of  errors,  makes  the  propo- 
sition that  the  headlines  or  caption  was  a 
legitimate  deduction  from  the  privileged  re- 
port of  the  judicial  proceedings,  and,  as 
such,  was  itself  a  privileged  publication. 
This  proposition  is  succinctly  made,  and  is 
easily  understood.  No  material  facts  are 
in  dispute.  Our  law  of  libel  is  contained 
in  the  few  sections  in  which  the  law  upon 
this  subject  is  concisely  and  clearly  stated, 
and  renders  it  unnecessary  to  refer  to  text- 
books or  decisions  of  the  courts  of  other 
jurisdictions.  Thus  the  labors  of  the  court 
nave  been  simplified  in  the  determination  of 
the  case. 

Section  1  of  act  No.  277,  Philippine  Com- 
mission, gives  the  following  definition  of 
libel:  "A  libel  is  a  malicious  defamation, 
expressed  either  in  writing,  printing,  or  by 
signs  or  pictures,  or  the  like,  or  public  the- 
atrical exhibitions,  tending  to  blacken  the 
memory  of  one  who  is  dead,  or  to  impeach 
the  honesty,  virtue,  or  reputation,  or  publish 
the  alleged  or  natural  defects,  of  one  who  is 
alive,  and  ther^y  expose  him  to  public 
hatred,  contempt,  or  ridicule."  Did*  the 
matter  contained  in  these  headlines  or  cap- 
tion have  a  tendency  to  impeach  the  honesty, 
virtue,  and  reputation  of  tne  injured  party? 
We  need  not  stop  to  discuss  this  question. 
Was  it  a  malicious  defamation?  This  ap 
pears  equally  plain,  for  §  3  is  as  follows: 
^An  injurious  publication  is  presumed  to 
have  been  malicious  if  no  justifiable  motive 
for  making  it  is  shown."  No  attempt  has 
been  made  by  the  defendants  to  show  a  jus- 
tifiable motive,  and  the  established  presump- 
tion of  law  that  the  publication  was  mali- 
cious must  prevail.  Nor  has  there  been  any 
attempt  made  to  show  the  truth  of  the  mat- 
ter contained  in  the  headlines. 

But  it  is  attempted  to  bring  the  headlines 
or  caption  within  the  exception  of  privileged 
matter.  Section  7  of  the  act  defines  this 
character  of  privileged  matter  as  follows: 
"No  reporter,  editor,  or  proprietor  of  any 
newspaper  is  liable  to  any  prosecution  for  a 
fair  and  true  report  of  any  judicial,  legis- 
lative, or  other  public  official  proceedings,  or 
•of  any  statement,  speech,  argument,  or  de- 
bate in  the  course  of  the  same,  except  upon 
proof  of  malice  in  making  such  report, 
which  shall  not  be  implied  from  the  mere 
fact  of  publication."  Section  8  reads  as  fol- 
lows: "Libelous  remarks  or  comments  con- 
nected with  matter  privileged  by  the  last 
section,  receive  no  privilege  by  reason  of 
being  so  connected."  It  has  been  seen  that 
the  matter  is  libelous;  that  it  was  a  mall- 
•clous  publication,  as  defined  by  law.  The 
only  question  that  remains  to  be  considered 
is,  Were  these  headlines  or  caption  "re- 
marks" or  "comments"  on  the  privileged 
matter?  The  word  "comment"  is  defined 
by  Webster  as  a  "remark,  observation,  or 
•criticism;  gossip,  discourse,  talk;  a  note  or 
ebserv-ation  intended  to  explain,  illustrate, 
or  criticise  the  meaning  of  a  writing,  book. 


etc.  Explanation;  annotation;  exposition." 
The  word  "remark"  is  defined  by  him  as 
"an  expression,  in  speech  or  writing,  of 
something  remarked  or  noticed.  The  men- 
tion of  that  which  is  worthy  of  attention  or 
notice.  A  casual  observation,  comment,  or 
statement."  The  headlines  or  caption  come 
within  the  definition  ol  "remarks"  as  given 
by  Webster,  in  that  they  are  "the  mention 
of  that  which  is  worthy  of  attention  or 
notice;"  and  they  also  fall  within  the  defi- 
nition of  the  word  "comments,"  defined  as 
"a  note  or  observation  intended  to  explain." 
The  defendants'  counsel  denominates  the 
character  of  the  headlines  or  caption  as  a 
"legitimate  deduction  from  the  privileged 
report."  The  word  deduction  is  defined  by 
Webster  as  "that  which  is  deduced  or  drawn 
from  premises  by  a  process  of  reason;  infer- 
ence; acquisition."  It  seems  from  these 
definitions  that  the  word  "deduction"  con- 
veys about  the  same  meaning  as  the  words 
"comment"  and  "remark."  At  least,  it 
would  be  as  objectionable  to  make  injurious 
deductions  as  to  make  injurious  comments 
or  remarks.  To  say  that  the  headlines  or 
caption  is  not  a  remark  or  comment,  but  an 
"epitome"  or  "index"  of  what  is  contained 
in  the  privileged  article,  is  simply  a  play 
upon  words,  and  it  is  useless  to  follow  this 
line  of  argument  further.  The  intention  of 
the  statute,  as  shown  in  articles  7  and  8,  is 
that  the  privileged  matter  should  be  a  fair 
and  true  report,  and  must  stand  alone  as 
such.  If  headlines  or  captions  arc  used, 
the  matter  contained  in  them  must  not  be 
remarks  or  comments  of  a  libelous  nature. 
If  by  any  process  additional  significance  is 
added,  either  by  display  letters  or  by  the 
arrangement  of  catch  words,  under  whatever 
name  they  may  be  designated,  it  comes 
within  the  denunciation  of  the  statute. 
That  the  headlines  were  not  a  part  of  the 
report  prepared  by  Vogel,  the  reporter  who 
was  present  in  the  court,  and  who  made  a 
copy  of  the  report,  is  shown  in  the  testi- 
mony. The  defendant  O'Brien,  who,  so  fai 
as  the  testimony  shows,  knew  nothing  about 
the  matters  contained  in  the  report,  except 
that  acquired  by  the  reading  of  it  after  it 
was  delivered  to  him,  made  the  headlines  or 
caption.  It  is  said  that  it  is  the  common 
practice  in  the  United  States  to  make  such 
headlines  in  display  letters,  to  render  the 
necessary  assistance  to  the  reader  in  deter- 
mining whether  he  cares  to  read  the  article. 
It  is  immaterial  what  the  real  intention  ol 
those  who  write  such  headlines  may  be.  If 
such  caption  and  headlines  are  libelous,  the 
writer  must  bear  the  consequences.  The  law 
declares  the  motive  of  the  writer,  in  the 
absence  of  proof  of  justifiable  motive  and 
the  truth  of  the  matter,  to  be  malicious. 
The  decisions  of  some  of  the  courts  of  the 
United  States  have  held  that  an  index  of 
words  contained  in  the  privileged  matter, 
when  fairly  and  truly  maae,  will  partake  of 
the  nature  of  the  article  indexed;  but,  as 
we  have  shown,  our  law  does  not  permit  this. 
Nor  is  it  possible  to  reach  the  conclusion 
that  the  words  contained  in  the  headlines 
are  a  fair  index.     No  idea  can  be  gathered 
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from  these  headlines  of  the  real  nature  of 
what  is  contained  in  the  published  article. 
The  privileged  report  was  a  written  state- 
ment prepared  by  the  attorney  in  the  Valdez 
Casey  in  which  an  offer  was  made  to  prove 
the  truth  of  certain  statements  regarded  as 
material  in  the  defense  of  the  case;,  and 
which  was  by  the  court  excluded.  This  was 
the  general  nature  of  the  matter  contained 
in  the  report.  Can  anyone,  by  reading  the 
headlines  or  caption,  form  any  conception 
as  to  the  real  nature  of  the  document  to 
which  the  headlines  have  been  prefixed?  It 
is  also  said  that  the  headlines  in  this  case 
are  not  worse  than  the  matter  contained  in 
the  report.  This  may  be  admitted  as  true, 
but,  in  the  eyes  of  th«  law,  there  is  a  dis- 
tinction. The  injurious  matter  contained 
in  the  report  is  regarded  by  the  law  as  pro- 
tected by  a  privilege  which  should  be  ex- 
tended to  the  report  of  judicial  proceedings, 
but  here  the  privilege  ends.  It  is  unneces- 
sary to  inquire  why  this  distinction  should 
be  made.  It  is  sufficient  that  the  law  so 
makes  it.  It  is  stated  that  there  is  not  a 
word  contained  in  the  headlines  or  caption 
which  is  not  found  in  the  privileged  report. 
We  have  attempted  to  show  that  this  is  im- 
material. But  this  statement  is  in  fact 
incorrect.  The  sentences:  "Sensational 
Allegations  against  Commissioner  Legarda. 
Made  of  Record  and  Read  in  English.  Span- 
ish Reading  Waived.  Wife  would  have 
Killed  liim.  Legarde  Pale  and  Nervous," — 
are  not  found  in  the  report.  Nor  can  the 
sentence,  "Legarda  Pale  and  Nervous,"  even 
be  deduced  from  anything  contained  in  the 
report,  nor  does  it  appear  from  the  testi- 
mony to  have  been  in  fact  true.  When  the 
statement  in  writing  was  offered  and  read 
before  the  court,  according  to  the  testimony 
in  the  case,  Sefior  Legarda  was  not  at  that 
time  present  in  court. 

We  will  notice  briefly  the  character  of  the 
caption  and  headlines,  the  effect  of  which 
can  well  be  imagined.  The  copy  of  the 
Manila  Freedom  containing  the  article  is 
attached  to  the  record.  An  examination  of 
it  shows  that  the  words  "Traitor,  Seducer, 
and  Perjurer**  were  prints  in  large  display 
letters,  and  were  of  a  size  sufficient,  in  the 
use  of  these  words,  to  cover  a  space  equal 
to  that  of  three  columns  across  the  paper. 
They  were  placed  at  the  top  of  the  first  page 
of  the  paper.  The  other  words  were  in 
smaller  type,  but  much  larger  than  the  ordi- 
nary type.  It  is  hard  to  conceive  language 
stronger  than  that  contained  in  the  three 
words,  "Traitor,  Seducer,  and  Perjurer." 
No  more  effectual  means  could  be  adopted 
to  destroy  the  good  name  and  fame  of  a  per- 
son. More  significant  words  cannot  be 
found  in  the  English  language  to  impeach 
the  honesty,  reputation,  and  virtue.  By 
skilful  selection,  the  sting  of  the  entire  doc- 
ument has  been  placed  in  the  caption  and 
headlines,  in  such  a  manner  that,  in  a  lit- 
eral sense,  "he  who  runs  may  read.** 

We  conclude  that  the  publication  of  the 
caption  and  headlines  in  the  Manila  Free- 
dom, upon  which  the  information  is  based, 
ronstjtuted  the  offense  of  libel;  that  the 
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judgment  is  sustained  by  the  evidence;  thai 
the  defendants,  Fred.  L.  Dorr  and  Edward 
F.  O'Brien,  are  guilty  of  the  offense  charged 
in  the  information;  that  no  error  was  com- 
mitted in  the  trial  of  the  case  prejudicial 
to  the  rights  of  the  defendants;  and  Unit 
the  judgment  of  the  court  of  first  instance 
should  he  af/trmed,  with  costs  against  the 
defendanta. 

It  is  so  ordered  and  adjudged. 

Arellano,     Torree,    and     Map*,    JJ^ 

concur. 

Willardt  J.,  dissenting:  The  case  pre- 
sents two  questions:  (1)  Were  the  bead- 
lines  privileged?  And  (2)  if  they  were,  was 
there  express  malice  in  publishing  them? 

1.  The  important  part  of  the  article  in 
question,  and  the  only  part  which  contained 
any  libelous  matter,  was  the  offer  to  prove 
contained  in  it.  This  offer  was  actually 
made  a  part  of  the  record  of  the  case  on 
trial  in  the  court  of  first  instance.  Under 
article  7  of  the  libel  law,  the  defendants  had 
the  right  to  publish  it,  if  they  did  so  with- 
out malice.  The  government  recognized  this 
right  when  it  limited  the  charge  in  the  com- 
plaiat  to  the  headlines  of  the  article,  and 
it  is  not,  and  cannot  be,  claimed  that  the 
defendants  are  guilty  of  libel  for  publishing 
the  article  itself.  Nothing  could  be  worse 
or  more  libelous  than  the  statements  con- 
tained in  this  offer.  I  do  not  wish  to  give 
them  currency  by  copying  them  here,  but  it 
is  necessary  to  say  that  it  was  distinctly 
charged  in  this  offer,  in  so  many  words,  that 
the  complaining  witness  in  the  case  seduced 
a  girl  living  in  his  house.  It  was  also  dis- 
tinctly charged  therein  that  he  had  added 
to  his  other  crimes  those  of  treason  and  per* 
jury.  For  the  publication  of  these  most 
grave  and  unfounded  charges,  the  defend- 
ants are  not  prosecuted.  They  are,  how- 
ever, prosecuted  for  placing  over  the  article 
certain  headlines.  That  headlines  to  a  priv- 
ileged article  may  be  used  cannot  be  doubted. 
The  public  must  be  able  to  get  some  idea  of 
what  a  newspaper  article  contains,  without 
reading  it  entirely  through.  And  it  is  not 
claimed  that  the  defendants  had  not  a  right 
to  put  a  proper  heading  to  this  report.  The 
question  is.  Was  the  one  actually  used 
proper?  If  the  heading  is  a  fair  index,  and 
nothing  more,  of  the  article,  it  is  as  much 
privileged  as  the  article  itself.  If  it  ex- 
presses the  opinion  of  the  editor  on  the 
statements  in  the  article,  it  is  not  privileged 
as  to  such  expressions.  Such  expressions 
of  opinion  are  called,  in  our  law,  "comments 
and  remarks.**  The  rule  is  well  illustrated 
in  this  case.  The  words,  "Spanish  Reading 
Waived,'*  are  a  mere  statement  of  what  the 
article  contains.  They  express  no  opinion  of 
the  editor  upon  any  part  of  it.  On  the  con- 
trary, tlie  word  "Sensational,**  in  connection 
with  the  word  "Allegations,**  is  a  comment 
or  remark,  and  is  not  privileged.  It  says 
that,  in  the  opinion  of  the  editor,  the  allega- 
tions made  in  the  offer  arc  sensational.  It 
is  not  an  index  of  any  statement  of  fact 
made  in  the  article,  but  is  an  expression  of 
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opinion  upon  such  facts.  The  headline  "Le- 
garda  PaJe  and  Nervous"  can  perhaps  be 
considered  as  an  expression  of  opinion,  al- 
though in  this  respect  there  is  a  statement 
of  fact  to  this  effect.  But  this  is  unimpor- 
tant, for  these  words,  even  if  not  privileged, 
are  not  libelous.  Neither  is  the  word  "Sen- 
sational*' libelous.  It  is  claimed  that  the 
words  **Traitor,  Seducer,  and  Perjurer,"  are 
not  an  index  of  the  article,  but  are  an  ex- 
pression of  the  opinion  of  the  editor  that  the 
complaining  witness  was  a  traitor,  seducer, 
and  perjurer.  In  order  to  determine  this 
question,  it  is  necessary  to  consider  the 
whole  of  the  headline,  and  to  consider  it 
with  reference  to  the  article  itself.  The 
mechanical  necessities  of  newspaper  com- 
position generally  forbid  the  employment  of 
complete  grammatical  sentences  in  headlines. 
They  must  of  necessity  be  elliptical.  The 
reader  does  not  expect  to  find  the  whole 
thought  contained  in  the  first  two  or  three 
iHolatod  words.  It  is  necessary  to  look  at 
the  whole  of  the  headlines  to  ascertain  this. 
The  case  at  bar  illastrntes  this  pro|x>sition. 
The  first  lino,  consist in^r  of  these  three 
words,  of  itself  means  nothing.  The  words 
are  not  spoken  of  any  person.  In  order  to 
find  out  to  whom  they  refer,  it  is  necessai])' 
to  go  to  the  line  below,  in  which,  while  it  is 
learned  that  they  refer  to  S<»fior  Legarda,  it 
is  also  pccn  at  the  same  time  that  they  were 
allegations  made  against  him.  The  neces- 
sity of  reading  the  whole  of  the  headlines  in 
order  to  get  the  meaning  of  the  isolated 
words  is  illustrated  by  the  other  half  of  this 
same  page.  On  the  first  line  are  the  words 
"Situation  in  Hongkong."  On  the  next  line 
are  the  words  ''Health  Authorities,"  etc. 
The  first  line  doos  not  show  what  feature  of 
the  situation  in  Hongkong  is  treated  of  in 
the  article.  The  second  line  docs  not  show 
wliere  the  health  authorities  are  taking  ac- 
tion. It  is  only  by  reading  them  togirther 
that  one  lonms  what  the  article  is  about. 
Fairly  construed,  the  headlines  say  that 
dcnsational  allegations  of  being  a  traitor, 
seducer,  and  perjurer  have  boon  made 
against  Commissioner  I^egnrda.  A  person 
knoNnng  nothing  about  the  c^se  or  the  par- 
ties to  it,  reading  the  whole  of  the  headlines, 
could  got  no  other  idea  from  it.  Omitting 
the  word  "Sen.sational,"  which  has  already 
been  considered,  this  statement  is  a  fair 
index  of  tlie  ofTcr  to  prove,  which,  as  has 
been  said  before,  was  the  principal  part  of 
the  article,  and  the  only  libelous  part.  Tliat 
these  crimes  wore  plainly  and  distinctly, 
and  in  those  very  words,  alleged  against 
him,  is  Bho\%'n  by  a  reading  of  the  offer  to 
prove.  It  is  difficult  to  sec  how  anyone 
could  make  a  fair  index  of  that  offer  with- 
out using  those  words.  That  was  all  there 
was  of  it.  The  result  upon  this  branch  of 
the  O'ise  is  that  the  headlines  are  nothing 
more  than  a  fair  index  of  the  article,  and 


are  therefore  privileged,  with  exception  ot 
the  words,  "Sensational"  and  "Legarda  Pale 
and  Nervous,"  which  are  not  libelous. 

2.  What  has  been  said  already  leaves  out 
of  consideration  the  ouestion  of  malice.  Bj 
the  express  terms  of  article  7,  if  the  de- 
fendants published  this  judicial  record  with 
express  malice,  they  are  g^iltj.  The  gov- 
ernment claims  that  there  was  express 
malice.  It  is  not  apparent  why,  with  such 
a  claim,  the  government  did  not  prosecute 
the  defendants  for  publishing  the  article 
itself,  for,  as  we  have  said,  it  is  infinitely 
worse  in  its  details  than  the  headlines.  The 
■irticle  with  the  headlines  being  privileged, 
the  burden  of  proving  express  malice  was 
•»n  the  govomment.  It  relied  upon  two 
kinds  of  evidence.  It  claimed  that  the  size 
of  type  and  the  arrangement  of  the  head- 
lines proves  malice.  There  would  be  some 
force  to  this  claim,  were  it  not  for  the  fact 
that  the  other  headlines  on  the  same  page, 
to  which  we  have  referred,  are  in  the  same 
size  of  type,  and  the  arrangement  of  the  sub- 
heads is  identical  with  the  one  in  question. 
Each  one  takes  up  one  half  of  the  page. 
.Any  presumption  of  malice  in  the  use  of 
large  type  for  the  M*ords  "Traitor."  etc.,  is 
to  my  mind  conclusively  rebutted  by  the  use 
of  the  same  size  in  printing  the  words  "Situ- 
ation in  TIon;jk(>n;.'.''  An  examination  of 
other  nmnbers  of  this  paper  offered  in  evi- 
dence during  the  trial  shows  that  this  size 
of  type  was  in  froquont  use  for  headlines  of 
the  most  indifferent  character.  The  onlv 
other  evidence  introdvired  consisted  of  arti- 
cles in  other  nunibors  of  the  same  paper 
relating  to  the  sanie  matter.  These  stated 
the  gi'avity  of  the  oharcos  made,  the  condi- 
tion of  the  law  in  roaanl  to  the  presentation 
of  the  tr.ith  a-i  :\  dcfenso.  and  urged  that  an 
investigation  bo  h;id  for  the  purpo.se  of 
showing  .whether  the  charges  were  true  or 
not.  There  was  no  (tihw  proof  of  express 
malice.  Tt  wn<  proved  at  the  trial  that 
neither  of  the  defendants  knew  Commis- 
sioner Legarda,  even  by  sight.  There  was 
no  evidence  thai  they  had  ever  had  dealings 
of  any  kind  with  him.  The  newspaper  ar- 
ticles do  not  show  any  express  malice,  and 
any  inferenee  of  that  kind  which  could  be 
drawn  from  them  is,  to  my  mind,  overcome 
by  the  proof  that  the  defendants  did  not 
know  the  |>erson  whon^  they  are  charged 
with  having  maliciously  libeled. 

In  conehiMion,  it  may  ho  said  that,  while 
the  defendants  are  not  guilty,  the  person 
who  made  this  offer  in  court  is,  for  the  rea- 
sons stated  in  my  concurring  opinion  in  the 
ea.se  nijainst  T>erma  and,  if  proflec«te<l  for 
this  libel,  could,  as  far  as  appears  from  the 
record  in  this  case,  have  been  convicted. 

The  judgment  should  be  reversed,  and  the 
defendants  acquitted. 


I«add,  J.,  concurs. 
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APPENDIX  II. 


S^npxtmt  ®0txrt  xrf  the  ItniM  states* 

OOTOPEB  Tebu,  1902. 


ORDER. 

It  is  ordered  that  the  following  allotment  be  made  ot  the  Chief  Justice  and  Associate 
Justices  of  this  court  among  the  circuits,  agreeably  to  the  act  of  Congress  in  such 
made  and  provided,  and  that  such  allotment  be  entered  of  record,  viz,: 

For  the  First  Circuit,  Rufus  W.  Peckham,  Associate  Justice. 

For  the  Second  Circuit,  Rufus  W.  Peckham,  Associate  Justice. 

For  the  Third   Circuit,   George   Shiras,  Jr.,  Associate  Justice. 

For  the  Fourth  Circuit,  Melville  VV.  Fuller,  Chief  Justice. 

For  the  Fifth  Circuit,  Edward  D.  White,  Associate  Justice. 

For  the  Sixth  Circuit,  John  M.  Harlan,  Associate  Justice. 

For  the  Seventh  Circuit,  Henry  B.  Brown,  Associate  Justice. 

For  the  Eighth  Circuit,  David  J.  Brewer,  Associate  Justice. 

For  the  Ninth  Circuit,  Joseph  McKenna,  Associate  Justice. 

October  20,  1902. 


APPENDIX  III. 


^upvtmt  Court  of  the  WiniUA  states. 

October  Term,  1902. 


OKDER 

Ordered  that  the  letter  of  resignation  of  the  reporter  of  this  court,  Mr.  J.  C.  Bancroft 
Davis,  and  the  response  of  the  court  thereto,  be  entered  upon  the  minutes  of  the  court, 
aa  follows,  viz,: 

Nahant,  Mass.,  September  11,  1902. 
To  the  Chief  Justice  and  Associate  Justices  of  the  Supreme  Court. 
Gentlemen : — 

I  hereby  resign  my  office  as  reporter  of  this  court,  to  take  effect  at  once.  I 
«annot  do  this  without  thanking  you  for  the  kindness  and  consideration  which  I  hart 
received  from  all. 

Very  respectfully,  your  obedient  servant, 

J.  C.  Bancboft  Davis. 

Supreme  Court  of  the  United  States, 

October  18,  1902. 
Dear  Sir: — 

In  accepting  your  resignation  as  reporter  we  desire  to  express  our  apprecia- 
tion of  your  long  and  valuiS)le  labors  in  that  capacity,  covering  a  period  of  nineteen 
years  and  seventy-nine  volumes  of  reports. 

'We    sever    our    relations,    which    have  been  uniformly  intimate  and  cordial,  with 
il06 


AFPBMDIX.  rV.,  Y* 

ifaMvrt  f^gn/t,  tnd  wltfi  tt»  mtm^  hfype  thnt  y<m  maj  cdJoj  for  many    jwn  the 

yoB  have  so  well  earned. 

Veiy  tnilj,  jQox% 

UELfTUM  W.  FnTxn. 
JoHK  M.  Habiak . 
Datid  J.  BfiEwnk 
HxRvr  B.  Bbowk. 
Gbobos  Shibab,  J% 
Bdwabo  D.  WHiim. 

Joseph  MoKbnna. 
Hod.  J.  C.  Bakobovt  Davu. 

And  it  ia  further  ordered,  that  Mr.  Charlea  Henry  Butler  he,  and  he  ia  herdij, 
appointed  reports  of  this  court  in  plaoe  of  Mr.  J.  C.  Bancroft  Davis,  resigned,  and  ht 
ia  charged  with  the  duty  of  reporting  the  decisi<mB  of  the  present  term  from  ita  com* 
mencement. 

Mr.  Butler  being  present  in  court,  the  oath  of  office  was  administered  to  him  bj  tha 
elerk. 

D9cemh€r  4«  i909. 


APPENDIX  IV. 


S^npvtmt  Court  of  the  "iCnited  J^taties. 

OCTOBBB  Tebm,  1902. 


The  C9iief  Justioe  said: 

"It  givea  me  pleasure  to  announce  to  the  gentlemeo  of  the  bar  the  appointment  of 
OUTer  Wendell  Holmes,  of  Massachusetts,  to  a  seat  upon  this  bench.  Mr.  Holmes  is 
present  and  prepared  to  take  the  oath.  The  clerk  will  read  the  commission,  to  be  sub- 
sequently recorded,  and  administer  the  oath  accordingly.'' 

The  commission  was  then  read  and  the  oath  administered  by  the  derl^  and  Mr. 
Justice  Holmes  took  his  seat  on  the  bench. 

Deemnber  8,  19(ML 


APPENDIX  V. 


jlu)irjemje  Court  of  the  United  jitates. 

OOTOBB  Tebm«  1902. 


ORDER 


There  having  been  an  aasoelate  justice  of  this  court  appointed  ainos  the  sommenes- 
ment  of  this  term,  it  is  ordered  that  the  following  allotment  be  made  of  the  Chief  Justies 
and  Associate  Justices  of  this  court  amons  the  circuits,  agreeably  to  the  act  of  Congrass 
in  such  case  made  and  provided,  and  that  sudi  allotment  be  entered  of  record,  ois.; 

For  the  First  Circuit,  Oliver  Wendell  Holmea,  Associate  Justice. 

For  the  Second  Circuit,  Rufus  W.  Peckham,  Associate  Justice. 

For  the  Third  Circuit,  Qeom  Shiras,  Jr.,  Associate  Justice. 

For  the  Fourth  Circuit,  Melville  W.  Fuller,  Chief  Justice. 

For  the  Fifth  Circuit,  Edward  D.  White,  Associate  Justioe. 

For  the  Sixth  Circuit,  John  M.  Harlan,  Associate  Justice. 

For  the  Seventh  Circuit,  Henry  B.  Brown,  Associate  Justica 

For  the  Eighth  Circuit,  David  J.  Brewer,  Associate  Justioai 

For  the  Ninth  Circuit,  Joseph  McKenna,  Associste  Justioe 

ih€9mh0r  8»  190t, 
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APPENDIX  VI. 


j^npvtmt  Court  erf  tht  MnxUA  jitates. 


OoiOBB  TnK«  1902. 


Mr.  Attomcj  GcBenl  Kiwi  mddnHed  the  «mit  m  followtt 

May  it  pleaae  the  oourt: 

Hie  her  of  thie  oomt  hes  requested  me  to  preeent  to  yon  the  leeolntloiie  reeent^ 
adopted  by  it  ezpressiiig  ite  estimete  ci  the  life  end  oharaoter  of  the  late  Mr.  Justio^ 
Gray,  and  ite  deep  senae  of  bereavement  occasioned  by  hie  death. 

They  are  as  follows: 

"The  bar  of  the  Supreme  Court  of  the  United  fiUtes,  deploring  the  recent  death  of 
Horace  Gray,  an  associate  justice  of  the  court,  would  put  upon  record  a  brief  memorial 
of  their  esteem  and  admiration  for  his  judicial  achievements,  as  well  as  for  his  qualities 
as  a  man.    Therefore^  be  it 

**Resolved^  That  we  of  the  bar  are  met  together  to  pay  tribute  to  the  memory  of  an 
able  lawyer,  a  scholar  versed  in  the  learning  of  the  books,  and  a  judge  who  never'  failed 
to  uphold  the  dignity  of  hb  office.  He  did  hie  work  thoroughly  and  with  acrupuloui 
efforts  to  dispense  exact  justice. 

"Resolvedf  That  the  labors  of  Mr.  Justice  Gray,  which  have  been  constant  and 
arduous,  are  deserving  of  the  country's  gratitude.  He  spared  nothing  of  health  or  of 
strength.  With  patience  he  explored  the  sources  of  the  law,  and  gathered  from  the  past 
much  that  proved  of  value  in  its  application  to  the  needs  of  Uie  present.  Of  .sound 
judicial  instincts,  he  year  by  year  visibly  grew,  alike  in  clearness  of  vision  and  in  breadth 
of  apprehension,  until  In  tiiese  later  days  his  ripened  powers  declared  him  to  be  a  fit 
example  of  the  strong  and  truly  great  judge. 

''Resolved,  That  we  shall  ever  cherish  a  remembrsnee  of  the  manly  qualities  of  our 
deceased  brother.  Large  of  stature,  vigorous  and  firm  in  demeanor,  it  needed  but  a 
sUght  acquaintance  with  the  teal  man  to  recognise  in  Mr.  Justice  Gray  a  generous,  nc^le 
spirit,  a  pure-minded,  brave,  and  Christian  gentlenian. 

"Resolved,  That  the  Attorney  General  be  asked  to  present  theae  reeolutfena  to  the 
oourt,  with  the  request  that  they  be  entered  upon  the  records,  and  that  the  chairman  of 
this  meetinff  be  directed  to  send  to  the  widow  and  family  of  the  late  Mr.  Justice  Gray 
a  copy  of  these  resolutions  as  an  expression  of  our  sympathy  for  them  in  the  loas  that 
they  have  been  called  upon  to  sustain." 

This  just  and  temperate  expression  by  the  her  will  be  received,  I  am  sure,  with 
sentiments  of  full  approval  by  the  members  of  the  court,  to  whom  the  death  of  Mr. 
Justice  Gray  is  b,  personal  grief,  as  well^as  by  the  profession  and  the  people,  to  whom  it 
is  a  moat  serioua'  public  loss. 

The  character  and  work  of  a  judge  are  an  open  record  to  the'  world.  T%ey  avs 
impressed  on  judgments  which  survive  the  man,  and  may  be  imperishable.  A  great 
juoge  hearing  contending  arguments  and  eettliuff  their  issues  with  convincing  logic  erects 
and  leaves  Iwhind  him  a  monument  standing  nigh  in  the  public  view.  All  men  maT 
know  him,  and  may  estimate  and  speak  of  his  labors.  So  men  regard  John  Marshal^ 
almost  as  if  they  had  seen  him  and  talked  with  him;  and  so  those  who  did  not  have  the 
privilege  of  intimate  acquaintance  with  the  living  man  might  speak  of  Mr.  Justice  Gray. 

He  was  bom  of  the  New  Ensland  anoestry  which  has  done  so  much  to  strengthen 
and  adorn  this  nation, — strong,  sdf -controlled,  mtellectual,  and  aspiring.  Such  anoestry 
hae  produced  faithful  men,  men  of  action,  and  men  of  culture.  Mr.  «Justice  Gray,  true 
to  these  inheritances,  made  early  use  of  his  advantages  of  environment  and  edueatioD. 
Hie  career  from  hia  yoiUh  shows  the  steady  advance  in  capacity  of  a  man  fonned  and 
trained  to  be  a  scholar,  a  lawyer,  and  a  judge. 

From  his  recognized  position  as  a  leader  of  the  bar  of  hia  native  state,  h^  was 
advanced  to  be  an  associate  justice  and  later  to  be  diief  justice  of  the  anprone  oourt 
of  Massachusetts, — the  court  which  eontributed  the  illustrious  name  of  Shaw  to  the  roO 
of  distinguished  American  judses.  In  that  court  Mr.  Justioe  Gray  driivered  maa^ 
luminous  opinions  marked  by  the  eomwehenaiveness,  thoroughnesa,  and  learning  whica 
were  characteristic  of  him,  including  leading  ones  on  the  law  of  eharitlea^  aaeient  grants 
and  boimdaries,  contracts  uUra  vires,  and  the  oonfliet  of  laws. 

No  eulogy  is  needed  to  bring  before  this  court  and  bar  the  leeoUeetioiia  of  the  stead- 
fast labors,  profound  leaning,  and  ripe  ability  of  intelleet  by  which  his  Judkial  iervice 
to  his  oount^  was  here  rounded  out  and  completed.  T^  opiniona  whiflh  ho  drflftwd 
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ntet  Urn  rotort  limr  of  Ut  penoiuility,— 41ie  eleftnien  of  mliid  and  flmmai  of  wflU 
tbo  itraigUi  tad  puiTty  of  moral  purpooo,  which  were  part  of  hla  natma.  Hit  unrMnitUog 
indiutiy,  hit  hign  eonoepUoii  of  dunr,  hit  tjecumuUted  emdition,  hit  diffoity  of  diotioo 
and  of  eharacter,  oombined  to  make  him  a  great  juritt  in  all  hranehet  of  the  law.  This 
oourt  it  required  to  explore  the  entire  field  of  juntprudenoe.  Its  Juritdietion  it  at  broad 
at  the  range  of  human  eontroverqr*  and  Mr.  Justioe  Graj  hat  lett  fitting  memorialt  of 
hit  capajBitT  thvoiu^iout  itt  ranges — ^whether  he  dealt  with  the  techniealitlit  of  a  statute, 
with  oolittitatioiial  or  international  law,  with  equity  pleading,  with  admiralty,  wVOk  the 
lawt  of  property  or  of  personal  relationt. 

It  it  tuperfiuout  to  comment  particularly  on  hit  utteraaeet  for  the  court  The 
nrofettion  will  not  for^  them.  They  will  tuirive  the  pattagt  of  time^  and  remain  for 
the  inttrucUon  and  guidanoe  of  ourtelvet  and  of  posterity. 

In  pretentinff  t&te  retolutiont  to  your  honort,  on  behalf  of  the  bar  I  expresa  the 
eoDteioutness  of  Toss  topublic  life  sad  service  which  Mr.  Justice  Gray's  private  life  and 
character  emphasize.  Tne  generosity  and  purity  of  hit  nature^  the  modesty  and  simple 
dignity  whidi  adorn  worth,  the  courte^  of  the  {^oitleman, — thess  quslities  also  marked 
his  career  and  endeared  him  to  thote  who  were  privileged  to  know  him  intimately. 

I  have  the  honor  to  move  that  the  retolutiont  be  entered  upon  the  reoordt  of  the  court. 

The  Ohiel  Juttice  responded: 

It  is  difficult  to  express  our  tente  of  the  loss  the  court  has  sustained  in  the  departnrs 
of  this  eminent  judge  and  dear  brother. 

The  results  of  the  labors  of  the  court  are  announced  from  the  bendi,  but  the  burden 
of  itt  labors  can  be  known  only  to  those  who  particips;te  in  them.  They  only  can  know 
the  value  of  aid  in  the  discharge  and  alleviation  of  that  burden.  They  only  can  know  the 
eloteness  of  the  ties  which  bind  the  company  of  faithful  workers  together. 

Speaking  from  that  standpoint,  it  may  be  truthfully  said  of  Mr.  Justios  Gray  as  ho 
himself,  when  chief  Justioe  of  Massachusetts,  said  in  commemoration  ad  one  of  his 
colleagues,  that  "every  ^ear  of  association  with  him  brought  a  greater  reliance  upon  hit 
counsel  and  a  closer  fnendthip.** 

And,  portraying  on  that  occasion  the  lincamentt  of  another,  he  drew  a  ttriking 
likenett  of  niintelf  at  we  knew  him  in  our  common  consultations.    This  is  the  portndt: 

"His  minute  and  accurate  observation  of  the  facts,  hia  thoughtful  comparison  of  the 
arguments,  his  careful  weighing  and  scrutiny  of  precedents,  his  nice  appreciation  of  legal 
dirtinctions.  Ids  grasp  of  fundamental  principles,  his  strength  in  preeoiting  his  own 
suggestions,  and  ms  candor  in  considering  those  of  his  associates, — guided  throughout  by 
a  love  of  justice,  and  tempered  by  common  sense, — ^made  his  presence  a  peculiar  safeguard. 
In  arriving  at  results  that  would  affect  the  rights  of  his  fellow  men,  no  detail  was  so 
small  as  to  be  neglected,  no  field  of  investigation  too  wide  to  be  explored.  Very  cautious 
in  forming  his  conclusions,  he  was  correspondinglv  tenacious  of  them  when  formed.  He 
always  wished  the  opinions  of  the  court  to  be  placed  upon  such  ffrounds  as,  not  coing 
b^ond  what  the  decision  of  each  case  required,  should  aiford  a  firm  foothold  in  deter- 
mining future  controversies." 

The  description  also  measurably  indicates  the  character  of  his  judicial  utterances. 

It  was  observed  of  the  judgments  of  Lord  Ck>ttenham,  that  he  who  read  them  felt 
that  they  "fixed  the  law  on  the  matter  in  hand  upon  a  defined  basis  for  future  years.* 
The  same  impression  is  produced  by  many  of  the  judgmenta  of  Mr.  Justice  Gray,  whiils 
other  judgments  are  confmed,  with  keen  precision,  to  t&  bare  disposition  of  the  particular 


All  excellent,  his  opinions  in  leading  cases — and  he  made  cases  leading  when  he 
thought  the  occasion  demanded— constitute  permanent  contributions  to  jurisprudence  end 
imperishable  monuments  to  his  memory.  They  do  not  simply  lay  down  rules  for  guidance. 
They  are  treasuries  of  doctrine  and  precedent.    And  in  the  time  to  come  it  will  be  found-* 

"Hither,  as  to  a  foimtain, 
Other  suTjs  repair,  and  in  thl^ir  urns 
Draw  golden  light." 
Mr.  Justice  Gray  was  preceded  as  tho  hea<l  of  the  supreme  judicial  court  of  Massa- 
chusetts by  Lemuel  Shaw;  he  was  preceded  on  this  bench  oy  Joseph  Story  and  Benjamin 
Robbins  Cfiirtis.    Euloey  can.  rise  no  higher  than  the  expression  of.  ths  conviction  that  he 
will  be  ranked  with  them  without  appreciable  interval. 

For  nearly  forty  vears  he  was  given  grace  to  execute  justice  and  to  maintain  truth, 
with  the  dignity  and  power  befitting  his  great  office,  and  he  arrived  at  the  resting  place 
with  unclouded  mind  and  ready  for  the  change.  His  lips  are  dumb,  but  the  devouring 
Past,  cannot  destrciy  the  works  which  follow  him. 

The  resolutions  and  accompanying  remarks  will  be  entered  upon  the  records  of  the 
eourt. 

Januarti  5,  1903. 
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